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XEW    TORK    COURT    OF    APPEAIjS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK 
EX  REL.  KINGS  COUNTY  LIGHTING 
COMPANY,  Resptfl., 

V. 

WILLIAM  R.  WILLCOX  et  aL,  Composing 
the  Public  Senrice  Commisaion  for  the 
First  District,  Appts. 

(210  N.  Y.  479,  104  N.  E.  911.) 

Public  serrioe  corporation  ^  fixing 
rates  ^  "i^ing  ▼alue." 

1.  "Going  value"  is  to  be  considered  as  a 
distinct  item  in  fixing  the  rates  to  be 
charged  by  a  gas  company. 

Same  —  elimination  of  Item  of  going 
value. 

2.  The  item  of  going  value  is  eliminated 
in  fixing  rates  for  a  gas  company  if  it  has 
already  received  a  fair  return  on  its  in- 
vestment, either  by  charging  rates  which 
give  it  a  ifair  return  from  the  start,  or  which 
?ive  it  more  than  a  fair  return  after  the 
business  has  been  developed. 

Same  —  when  allowed. 

3.  Where  a  gas  company  paid  no  divi- 
dends for  a  number  of  years  after  it  began 
to  do  business,  going  value  is  to  be  allowed 
in  fixing  its  rates  where  it  was  not  due  to 
bad  management,  the  accumulation  of  sur- 
plus, or  to  betterments  which  have  been  al- 
lowed for  in  the  structural  valuation. 

Definition  —  going  value.. 

4.  Going  value,  for  the  purpose  of  fix- 
ing the  rates  of  a  gas  company,  is  an  amount 
equal  to  the  deficiency  of  net  earnings  be- 
low a  fair  return  on  the  actual  investment, 
due  solely  to  the  time  and  expenditures  rea- 
<H>nably  necessary  and  proper  to  the  develop- 
ment of  the  business  and  property  to  its 
present  stage,  and  not  comprised  in  the 
valuation  of  the  physical  property. 

Public  service  corporation  —  valuation 
of  property  —  cost  of  replacing  pave- 
ment. 

5.  In  ascertaining  the  value  of  the  prop- 
Note. —See  note,  post,  7. 

61  LJLA.(N.S.) 


erty  of  a  gas  company  or  the  amount  of 
capital  actually  expended  for  the  purpose  of 
fixing  rates,  the  cost  of  replacing  pavement 
now  in  the  streets,  but  not  there  at  the  time 
the  mains  were  laid,  is  not  to  be  taken  into 
consideration. 

Same  —  appreciation  in  land. 

6.  In  ascertaining  the  gross  receipts  of  a 
gas  company  for  the  purpose  of  fixing  its 
rates,  the  annual  appreciation  of  the  value 
of  its  land  should  not  be  considered. 

(March  24,  1914.) 

APPEAL  by  defendants  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
on  certiorari  a  determination  of  the  public 
service  commission  fixing  a  maximum  rate 
for  gas  to  be  charged  by  the  relator  in  a 
certain  ward  of  the  borough  of  Brooklyn, 
city  of  New  York.    Reversed  in  part. 

Statement  by  Miller,  J.: 

The  relator  was  organized  in  1904,  and 
merged  with  the  Kings  County  Gas  &  Illu- 
minating Company,  which  was  organized  in 
1889,  and  began  supplying  gas  in  October, 
1891.  The  appellate  division  held  that  the 
determination  of  the  commission  was  wrong 
in  three  respects,  which  are  presented  by 
four  questions  certified  for  review,  viz, :  ( 1 ) 
Was  the  relator  entitled,  upon  the  facts 
shown  in  the  record,  to  have  the  commiB- 
sion  make  an  allowance  for  going  valiie  in 
determining  the  value  of  the  relator's  prop- 
erty used  in  the  public  service?  (2)  Was 
the  relator  entitled,  upon  the  facts  shown  in 
the  record,  to  have  the  cost  of  reproduction 
of  paving  now  in  the  streets,  but  not  in 
place  at  the  time  the  mains  were  laid,  al- 
lowed for  in  ascertaining  the  value  of  its 
property  used  in  the  public  service?  (3) 
Was  the  relator  entitled,  upon  the  facts 
shown  in  the  record,  to  have  the  cost  of 
reproduction  of  paving  now  in  the  streets, 
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but  not  in  place  at  the  time  the  mains  were  i 
land,  allowed  for  in  ascertaining  the  capital  ' 
actually  expended?  (4)  Was  the  commis- 
sion entitled,  upon  the  facts  shown  in  the 
record,  in  ascertaining  the  amount  which 
should  constitute  a  proper  return,  to  con- 
sider, as  part  of  what  accrues  to  the  rela- 
tor as  gross  receipts  of  its  yearly  opera- 
tions, the  annual  appreciation  in  tiie  value 
of  its  land? 

Messrs.  George  S.  Ck)lemaii  and  OllTer 
C.  Semple,  for  appellants: 

It  is  not  necessary  that  the  item  of  going 
value  should  be  estimated  as  a  separate  and 
several   item   in  the  calculation  of  value. 

Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  144  Iowa,  426,  48  L.R.A.(N.S.) 
1025,  138  Am.  St.  Rep.  299,  120  N.  W.  968; 
Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  669,  56  L.  ed.  594,  604,  32 
Sup.  Ct.  Rep.  389;  Cedar  Rapids  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W. 
1081;  Spring  Valley  Waterworks  v.  San 
Francisco,  192  Fed.  137;  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Louisville,  187  Fed. 
C37;  Contra  Costa  Water  Co.  v.  Oakland, 
159  Cal.  323,  113  Pac.  668;  Knoxvillc  v. 
Knoxville  Water  Co.  212  U.  S.  1,  9,  53  L. 
ed.  371,  378,  29  Sup.  Ct.  Rep.  148. 

The  profit  the  plants  have  earned  should 
be  considered,  and  excess  of  profit  may  have 
ofTset  the  early  losses  and  in  this  way 
wholly  or  partly  wiped  them  out. 

Hill  V.  Antigo  Water  Co.  3  Wis.  R.  C.  R. 
623;  Racine  v.  Racine  Gaslight  Co.  6  Wis. 
R.  C  R.  228. 

In  the  various  cases  in  which  the  Wis- 
consin Commission  has  found  that  early 
losses  have  already  been  recouped  out  of 
earnings,  there  has  been  no  allowance  for 
going  concern  or  the  cost  of  establishing  a 
business. 

Payne  v.  Wisconsin  Teleph.  Co.  4  Wis.  R. 
C.  R.  1,  1909;  Racine  v.  Racine  Gaslight 
Co.  6  Wis.  R.  C.  R.  60,  1911;  Meyer  v.  She- 
boygan Gaslight  Co.  9  Wis.  R.  C.  R.  439, 
1912. 

Relator  was  not  entitled  to  have  the  cost 
of  reproduction  of  paving  now  in  the 
streets,  but  not  in  place  at  the  time  the 
mains  were  laid,  allowed  for  in  ascertaining 
the  value  of  its  property  usel  in  the  public 
service,  or  in  ascertaining  the  capital  actu- 
ally expended. 

People  ex  rel.  Buffalo  &  L.  E.  Traction 
Co.  V.  State  Tax  Comrs.  209  N.  Y.  496,  103 
N.  E.  776;  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids,  144  Iowa,  426,  48  L.R.A. 
(N.S.)  1025,  138  Am.  St.  Rep.  299,  120 
N.  W.  966;  Des  Moines  Gas  Co.  v.  Des 
Moines,  199  Fed.  204 ;  State  Journal  Print- 
ing Co.  V.  Madison  Co.  4  Wis.  R.  C.  R.  501; 
Ripon  V.  Ripon  Co.  5  Wis.  R.  C.  R.  1; 
61  L.R.A.(N.S.) 


Buffalo  Gas  Co.  v.  Buffalo,  3  P.  S.  C.  R. 
(2d  D.  N.  Y.)  553  (1913) ;  Gately  &  Hur- 
ley V.  Delaware  &  A.  Teleg.  &  Teleph.  Co. 
opinion  by  Board  of  Public  Utility  Comrs. 
of  New  Jersey,  Jan.  7,  1913,  p.  38;  Milwau- 
kee V.  Milwaukee  Electric  R.  &  Light  Co.  11 
Wis.  R.  C.  R.  1,  116. 

The  commission  was  entitled,  in  ascer- 
taining the  amount  which  should  constitute 
a  proper  return,  to  consider  as  part  of  what 
accrues  to  the  relator  as  gross  receipts  of 
its  yearly  operations,  the  annual  apprecia- 
tion in  the  value  of  its  land. 

Re  Advances  in  Rates,  Western  Case,  20 
Inters.  Com.  Rep.  339;  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Spokane  v.  Northern  P.  R.  Co.  15 
Inters.  Com.  Rep.  376;  People  ex  rel.  Man- 
hattan R.  Co.  V.  Woodbury,  203  N.  Y.  231, 
96  N.  E.  420. 

Messrs.  Morgan  J.  0*Brten,  James  F. 
Meagher,  and  Swtnbnrne  Hale,  for  re- 
spondents : 

Relator  was  entitled  to  have  the  commis- 
sion make  an  allowance  for  going  value  in 
determining  the  value  of  the  relator's  prop- 
erty used  in  the  public  service. 

Omaha  v.  Omaha  Water  Co.  218  U.  S. 
180,  54  L.  ed.  991,  48  L.R.A.(N.S.)  1084, 
30  Sup.  Ct.  Rep.  615;  National  Waterworks 
Co.  V.  Kansas  City,  27  L.R.A.  827,  10  C.  C. 
A.  653,  27  U.  S.  App.  165,  62  Fed.  853; 
Appleton  Waterworks  Co.  v.  Railroad  Com- 
mission, 154  Wis.  121,  47  L.R.A.(N.S.)  770, 
142  N.  W.  476;  MUsouri,  K.  &  T.  R.  Co.  v. 
Love,  177  Fed.  493;  Des  Moines  Water  Co. 
V.  Des  Moines,  192  Fed.  193;  Pioneer 
Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29 
Okla.  429,  38  L.RJ^.(N.S.)  1209,  118  Pac. 
354 ;  Hill  v.  Anti^jo  Water  Co.  3  Wis.  R.  C. 
R.  623 ;  State  Journal  Printing  Co.  v.  Madi- 
son Gas  k  Electric  Co.  4  Wis.  R.  C.  R.  501 ; 
Racine  v.  Racine  Gaslight  Co.  6  Wis.  R.  C. 
R.  228;  Re  Public  Service  Corp.  Passaic 
Dist.  3  N.  J.  P.  U.  C.  Ri  246. 

Relator  was  entitled  to  have  the  cost  of 
reproduction  of  paving  now  in  the  streets^ 
but  not  in  place  at  the  time  the  mains 
were  laid,  allowed  for  in  ascertaining  the 
value  of  its  property  used  in  the  public 
service. 

Consolidated  Gas  Co.  v.  New  York,  157 
Fed.  849;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(N.S.) 
Il34,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034. 

Relator  was  entitled  to  have  the  cost  of 
reproduction  of  paving  now  in  the  streets, 
but  not  in  place  at  the  time  the  mains  were 
laid,  allowed  for  in  ascertaining  the  capital 
actually  expended. 

Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)    1151,  33  Sup.  Ct.  Rep.   729. 
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The  commission  was  not  entitled,  in  as- 
certaining the  amount  which  should  consti- 
tute a  proper  return,  to  consider  as  part  of 
what  accrues  to  the  relator  as  gross  re- 
ceipts of  its  yearly  operations,  the  annual 
appreciation  in  the  yalue  of  its  land. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  52,  53  L.  ed.  399,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  16  Ann.  Cas.  1034. 

3[iller,  J.,  delivered  the  opinion  of  the 
eonrt: 

It  is  now  generaDy  recognized  that  "go- 
ing Tahie,"  as  distinct  from  "good  will,"  is 
to  be  considered  in  valuing  the  property  of 
a  public  service  corporation,  either  for  the 
purpose  of  condemnation  or  rate  making, 
but  there  is  a  wide  divergence  of  view  as  to 
how  it  is  to  be  considered.    The  commission 
in  this  case  says  it  was  taken  into  account 
in  valuing  the  plant  as  a  "going,"  and  not 
as  a  'Mefunct  or  static,"  concern,  and  that 
it  was  also  considered  in  fixing  the  fair  rate 
of  return.    The  appellate  division  says  that 
there  is  no  proof  of  the  latter  fact  in  the 
record.     Thus,  the  first  question   certified 
requires  us  to  decide  whether  going  value 
is  to  be  appraised  as  a  distinct  item,  or 
whether    it    is    sufficient   to   regard    it   as 
something  vague  and  indefinable  to  be  given 
some  consideration,  but  not  enough  to  be 
estimated.     The  valuation  of  the  physical 
property   was   determined   by   ascertaining 
the  cost  of  reproduction  less  accrued  depre- 
ciation.    Preliminary  and  development  ex- 
penses prior  to  operation  were  included,  but 
no  allowance  was  made  for  the  cost  of  de- 
Teloping  the  business.    By  that  method  the 
plant  was  valued  in  a  sense  as  a  "going 
concern."     In  other  words  "scrap"  values 
were  not  taken;  but  to  say  that  that  suffi- 
ciently allows  for  going  value  is  the  same 
as  to  say  that  going  value  is  not  to  be  taken 
into  account.    The  problem  is  to  determine 
what  is  fair  to  the  public  and  the  company. 
The  public  is  entitled  to  be  served  at  rea- 
sonable rates,  and  the  company  is  entitled 
to  a  fair  return  on  its  investment  on  the 
▼slue  of  the  property  used  by  it  in  the 
public  service.     Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  k  Town  Co.  v.  National 
Cify,  174  U.  8.  739,  43  L.  ed.  1164,  19  Sup. 
Ct.  Rep.  804;  San  Diego  Land  &  Town  Co. 
T.  Jasper,  189  U.  8.  439,  47  L.  ed.  892,  23 
Sup.  Ct.  Rep.  671;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  362,  67  L. 
ed.  loll,  48  L.RJV.(N.S.)  1161,  33  Sup.  Ct. 
Kep.  729.    It  would  have  been  entitled  to  a 
return  on  the  valuation  adopted  by  the  com- 
mission, if   it  had  no  customers,   but  was 
jast  ready  to  begin  business,  whereas  it  had 
a  plant  in   operation   with   an   established  * 
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business,  which  every  one  knows  takes  time, 
labor,  and  money  to  build  up. 

If  going  value  is  capable  of  ascertain- 
ment, it  will  not  do  for  the  commission 
vaguely  to  consider  it  in  fixing  the  fair  rate 
of  return.  That  no  appreciable  allowance 
was  made  in  this  case  is  shown  both  by  the 
rate  fixed  and  by  the  following  statement 
in  the  opinion  of  the  commission:  "It 
should  be  noted  that  the  plant  has  been  in 
operation  for  nearly  twenty  years,  and  it 
might  be  argued  with  considerable  force 
that  two  decades  should  be  sufiicient  for 
the  company  to  recoup  its  early  deficiencies 
below  a  fair  rate  of  return,  if  any  such  de- 
ficiencies ever  existed.  If  the  company 
has  not  recouped  itself  by  this  time,  under 
such  circumstances  it  is  doubtful  whether 
the  present  consumers  ought  to  be  burdened 
for  this  readon." 

The  first  question  certified  then  resolves 
itself  into  two  heads:  (1)  Is  going  value  a 
distinct  item  to  be  appraised  and  included 
in  the  base  upon  which  the  fair  return  is 
computed?  (2)  Was  the  evidence  in  this 
case  sufficient  to  justify  an  allowance  for 
it? 

The  opinion  of  Mr.  Justice  Clarke  below 
saves  me  the  necessity  of  citing  and  analyz- 
ing the  cases  bearing  on  the  first  branch 
of  the  question.  We  concur  fully  in  what 
he  has  said  on  the  subject,  and  in  his  con- 
clusion that  there  is  no  "logical  difi'erence 
between  allowing  'going  valuation'  in  the> 
valuation  of  a  plant  when  it  is  to  be  taken 
entirely  by  the  public,  and  allowing  the 
same  element  when  valuing  the  same  plant 
for  rate-making  purposes."  A  case  since 
decided  should  be  added  to  the  rate  cases 
cited  by  him,  in  which  going  value  has  been 
allowed,  ♦.  e..  Public  Service  Gas  Co.  v. 
Public  Utility  Comrs.  84  N.  J.  L.  463,  87 
Atl.  661. 

It  is  no  answer  to  say  that  in  condemna^ 
tion  cases  the  exchange  value  is  taken,  and 
that  that  depends  on  the  rates  charged,  the 
thing  to  be  determined  in  rate  cases.  Of 
coui-se,  a  rule  of  valuation  might  be  adopted 
in  a  condenonation  case  which  would  not 
work  in  a  rate  case;  but  if  the  cost  of  re- 
production, less  depreciation,  rule  be  adopt- 
ed, as  appears  to  have  been  done  in  Nation- 
al Waterworks  Co.  v.  Kansas  City,  2T 
L.R.A.  827,  10  C.  C.  A.  653,  27  U.  S.  App. 
166,  62  Fed.  853,  and  Omaha  v.  Omaha 
Water  Co.  218  U.  S.  180,  54  L.  ed.  991,  48" 
L.R.A.(N.S.)  1084,  30  Sup.  Ct.  Rep.  615, — 
the  leading  condemnation  cases  in  the  Fed- 
eral courts  in  which  going  value  was  con- 
sidered,— it  is  impossible  to  see  why  the  go- 
ing value  could  not  be  determined  in  botb 
classes  of  cases  in  precisely  the  same  way. 
The  diiTicuIty  of  determining  the  going 
value  will  not  justify  the  disregarding  of 
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it.  Rate  making  is  difficult.  But  that  will 
not  justify  confiscation.  The  difficulty, 
however,  will  lessen,  as  it  does  in  most 
cases,  when  we  cease  to  think  about  the 
subject  vaguely.  What,  then,  is  going 
value,  and  how  is  it  to  be  appraised? 

It  takes  time  to  put  a  new  enterprise  of 
any  magnitude  on  its  feet,  after  the  con- 
struction work  has  been  finished.  Mistakes 
of  construction  have  to  be  corrected.  Sub- 
stitutions have  to  be  made.  Economies 
have  to  be  studied.  Experiments  have  to 
be  made,  which  sometimes  turn  out  to  be 
useless.  An  organization  has  to  be  per- 
fected. Business  has  to  be  solicited  and  ad- 
vertised for.  In  the  case  of  a  gas  company, 
gratuitous  work  has  to  be  done,  such  as 
selling  appliances  at  less  than  a  fair  profit, 
and  demonstrating  new  devices,  to  induce 
consumption  of  g-^s  and  to  educate  the  pub- 
lic up  to  the  maximum  point  of  consump- 
tion. None  of  those  things  is  reflected  in 
the  value  of  the  physical  property,  unless, 
of  course,  exchange  value  be  taken,  which 
is  not  admissible  in  a  rate  case.  The  com- 
jpany  starts  out  with  the  *'bare  bones"  of 
the  plant,  to  borrow  Mr.  Justice  Lurton's 
phrase  in  Omaha  Waterworks  Case,  supra. 
By  the  expenditure  of  time,  labor,  and  mon- 
ey, it  co-ordinates  those  bones  into  an  effi- 
cient working  organism,  and  acquires  a  pay- 
ing business.  The  proper  and  reasonable 
cost  of  doing  that,  whether  included  in  oper- 
ating expenses  or  not,  is  as  much  a  part 
of  the  investment  of  the  company  as  the 
cost  of  the  physical  property. 

The  investors  in  a  new  enterprise  have  to 
be  satisfied  as  a  rule  with  meager  or  no 
returns  while  the  business  is  being  built 
up.  In  a  business  subject  only  to  the 
natural  laws  of  trade,  they  expect  to  make 
up  for  the  early  lean  years  by  large  profits 
later.  In  a  business  classified  among  public 
callings,  the  rate-making  power  must  allow 
for  the  losses  during  the  lean  years,  or  their 
rate  will  be  confiscatory,  and,  of  course,  will 
drive  investors  from  the  field.  In  the  tor- 
mer  class,  the  value  of  the  established  busi- 
ness is  a  part  of  the  good  will,  and  may 
be  determined  by  taking  a  given  number  of 
years'  purchase  of  the  profits,  or  exchange 
value  may  be  considered.  In  the  latter  case, 
a  difi'erent  rule  must  be  adopted. 

Referring  again  to  the  Ames  Case,  supra, 
the  public  is  entitled  to  be  served  at  reason- 
able rates,  and  the  corporation  is  entitled 
to  a  fair  return  on  the  property  used  by 
it  in  the  public  service,  no  more,  no  less, 
always  assuming,  of  course,  that  the  return 
is  computed  on  a  proper  valuation.  That 
was  not  made  so  by  statute,  but  was  the 
rule  at  common  law,  which  justifies  legis- 
latures and  commissions  in  fixing  rates.  If 
then  a  public  service  corporation  has  re- 
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ceived  more  or  less  than  a  fair  return,  it 
has  received  more  or  less,  as  the  case  may 
be,  than  was  its  due,  irrespective  of  whether 
a  rate  had  been  fixed  by  public  authority. 
If  a  deficiency  in  the  fair  return  in  the 
early  years  was  due  to  losses  or  expendi- 
tures which  were  reasonably  necessary  and 
proper  in  developing  efficiency  and  economy 
of  operation,  and  in  establisJiing  a  business, 
it  should  be  made  up  by  the  returns  in  later 
years.  If  there  was  a  fair  return  from  the 
start,  the  corporation  has  received  all  it 
was  entitled  to,  irrespective  of  how  much 
of  the  earnings  may  have  been  diverted  to 
the  building  up  of  the  business. 

To  view  the  matter  in  another  aspect, 
take  the  case  of  a  public  service  corpora- 
tion with  a  plant  constructed  just  ready  to 
serve  the  public.  It  is  going  to  take  time 
and  cost  money  to  develop  the  highest  effi- 
ciency of  the  plant  and  to  establish  the 
business.  Three  courses  seem  to  be  open 
with  respect  to  rate  making,  viz. :  ( 1 )  To 
charge  rates  from  the  start  sufficient  to 
make  a  fair  return  to  the  investor,  and  to 
pay  the  development  expenses  from  earn- 
ings,— a  course  likely  to  result  in  prohibi- 
tive rates,  except  under  rare  and  favorable 
circumstances;  (2)  to  treat  the  develop- 
ment expenses  as  a  loss  to  be  recouped  out 
of  earnings,  but  to  be  spread  over  a  number 
of  years,  in  other  words,  as  a  debt  to  be 
amortized, — that  involves  complications,  but 
would  seem  to  be  fairer  to  the  public,  and 
certainly  more  practical  than  the  first;  (3) 
to  treat  the  development  expenses,  whether 
paid  from  earnings  or  not,  as  a  part  of  the 
capital  account,  for  the  purpose  of  fixing 
the  charge  to  the  public.  The  last  course 
would  seem  to  be  fairest  to  both  the  public 
and  the  company,  as  well  as  the  most  prac- 
tical. 

It  may  be,  as  is  urged,  that  a  well-con- 
ducted enterprise  will  charge  the  cost  of 
developing  the  business  to  operating  ex- 
penses, and  that  it  would  open  the  door  to 
an  overissue  of  securities  to  permit  the 
capitalization  of  early  losses.  In  answer, 
it  is  sufficient  to  say  that  we  are  dealing, 
not  with  proper  methods  of  bookkeeping, 
not  with  the  proper  capitalization  upon 
which  to  issue  securities,  but  solely  with  the 
fair  return  which  the  company  is  entitled 
to  receive  from  the  public.  Treating  a  rea- 
sonably necessary  and  proper  outlay  in 
building  up  a  business  as  an  invostnient, 
for  the  purpose  of  determining  the  fair 
rate  of  return  to  be  charged,  is  far  from 
holding  that  it  should  be  treated  as  capital 
against  which  securities  might  be  issued. 

We  do  not  say,  as  matter  of  law,  that  the 
third  course  above  outlined  should  be  adopt- 
ed as  an  original  proposition.  That  may 
present  a  question  of  economics,  depending 
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en  the  particular  conditions  involved.  The 
commission  in  this  case  had  to  determine 
the  rate  to  be  charged,  not  by  a  new  com- 
pany with  no  business,  but  by  an  old  com- 
pany with  an  established  business.  The 
first  question,  therefore,  to  determine  on 
this  branch  of  the  case,  was  whether  the 
company  had  already  received  a  fair  return 
on  its  investment.  If  it  had  received  such 
return  from  the  start,  or  if  in  later  years 
it  had  received  more  than  a  fair  return,  the 
public  would  already  have  borne  the  expense 
of  establishing  the  business,  in  whole  or  in 
part,  and  to  that  extent  the  question  of 
going  value  for  the  purpose  of  fixing  a  pres- 
ent rate  would  be  eliminated;  for  it  must 
constantly  be  kept  in  mind  in  dealing  with 
this  problem  that  the  company  is  entitled 
to  a  fair  return  and  no  more.  If  it  has 
already  had  it,  that  is  the  end  of  the  mat^ 
ter.  If  it  did  not  receive  a  fair  return  in 
the  early  years,  owing  to  the  establishment 
of  the  business,  a  subsequent  rate  must  al- 
low for  that  loss,  or  it  will  be  confiscatory. 
Now,  no  dividends  appear  to  have  been  paid 
by  the  original  company,  or  by  the  relator, 
prior  to  1907.  Assuming  a  reasonable  need 
of  the  service  from  the  start,  and  that  the 
failure  to  pay  dividends  was  not  due  to  bad 
management,  an  accumulation  of  a  surplus, 
or  undivided  profits,  the  investment  of  earn- 
ings in  permanent  additions  or  betterments 
allowed  for  in  the  structural  valuation,  or 
to  other  causes  besides  those  under  consid- 
eration, none  of  which  is  asserted,  it  would 
seem  plain  that  going  value  was  an  element 
in  this  case  which  the  commission  was  re- 
quired to  determine  in  making  an  appraise- 
ment on  which  to  compute  the  fair,  return 
to  which  the  company  is  entitled. 

It  is  urged  that  an  unprofitable  business 
will  thus  have  a  greater  value  for  rate-mak- 
ing purposes  than  one  profitable-  from  the 
start.  That  again  overlooks  the  funda- 
mental consideration  that  a  public  service 
corporation  is  entitled  to  a  fair  rate  of  re- 
turn from  the  beginning  of  its  investment 
and  no  more.  If  the  shareholders  have  been 
deprived  of  a  fair  return  on  their  invest- 
ment because  of  the  time  and  expense  rea- 
sonably and  properly  required  to  build  up 
the  business,  they  have,  to  the  extent  of 
that  deprivation,  added  to  their  original 
investment,  and  are  entitled  to  a  return 
upon  it.  If,  however,  a  fair  return  in  addi- 
tion to  the  expense  of  building  up  the  busi- 
ness has  been  earned  from  the  start,  the 
public,  not  the  shareholders,  have  paid  the 
development  expenses.  We  are  dealing,  not 
with  exchanpre  values,  but  with  the  value 
upon  which  the  company  is  entitled  to  earn 
a  return.  In  this  connection  it  is  to  be  ob- 
served that  the  statements  in  the  opinions 
of  the  courts,  in  reference  to  computing  the 
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fair  rate  of  return  on  present  values,  have 
for  the  most  part  been  made  in  cases  in 
which  the  precise  question  under  considera- 
tion was  not  directly  involved,  and  in 
which  no  attempt  was  made  to  limit  the 
elements  composing  the  problem.  Manifest- 
ly a  rate  computed  on  the  cost  to-day  of 
reproducing  the  bare  plant  would  not  be 
fair.  Experience  is  proverbially  expensive. 
With  the  advantage  of  that  experience  the 
same  or  an  equally  efficient  plant  could  be 
constructed  to-day  at  a  cost  much  below  the 
actual  and  necessary  investment  of  the  com- 
pany in  both  plant  and  experience.  Indeed, 
wholly  apart  from  the  intangible  thing 
called  the  going  business,  the  reproductive 
value  to-day  of  the  physical  property  would 
not  necessarily  include  the  actual  and  legiti- 
mate investment  in  tangible  property  which 
may  have  been  entirely  replaced,  not  be- 
cause of  depreciation,  but  to  meet  advances 
in  mechanical  science,  new  conditions,  and 
increasing  demands  not  reasonably  to  have 
been  foreseen  at  the  start.  I  am  not  now 
speaking  of  replacements  made  with  fresh 
capital,  about  which  there  is  no  question 
in  this  case.  The  term  "going  value," 
though  not  exactly  defined,  has  been  used 
quite  generally  t  comprise  the  elements  not 
included  in  the  structural  value  of  the  prop- 
erty in  its  present  condition.  The  term  is 
not  important.  The  point  is  that  in  some 
manner  and  under  some  appropriate  head- 
ing a  due  allowance  must  be  made  for  the 
investment  in  those  elements.  No  in  flexible 
rule  will  in  the  long  run  be  just  both  to  the 
public  and  the  corporation.  The  right  to 
limit  the  corporation  to  a  fair  return  fixed 
by  public  authority  necessarily  involves  the 
correlative  right  in  the  corporation  to  be 
assured  of  that  fair  return  during  all  the 
time  that  its  capital  is  employed  in  the 
public  service.  The  statute  governing  this 
case  (public  service  commissions  law  [Con- 
sol.  Laws,  chap.  48]  §  72)  provides:  *'In 
determining  the  price  to  be  charged  for 
gas  .  .  .  the  commission  may  consider 
all  facts  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the 
question,  although  not  set  forth  in  the  com- 
plaint, and  not  within  the  allegations  con- 
tained therein,  with  due  regard,  among  oth- 
er things,  to  a  reasonable  average  return 
upon  capital  actually  expended,  and  to  the 
necessity  of  making  resorvationa  out  of  in- 
come for  surplus  and  contingencies." 

Of  course,  a  reasonable  need  for  the  serv- 
ice from  the  start  and  reasonably  good  man- 
agement are  assumed.  While,  within  rea- 
sonable limits,  service  may  be  provided  for 
anticipated  needs,  a  company  should  not 
construct  a  plant  in  a  wilderness  and,  after 
a  city  has  been  built  around  it,  expect  to 
recoup  its  losses  while  waiting;  nor  should 
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it  expect  to  recoup  losses  from  bad  manage- 
ment. I  do  not  include  in  the  latter  mere 
mistakes  or  errors  in  judgment  which  are 
almost  inevitable  in  the  early  stages  of  any 
business.  The  fair  return  is  to  be  computed 
on  the  actual  investment,  not  on  an  over- 
issue of  securities;  and  the  failure  to  pay 
dividends  to  the  investors  must  be  due  to 
the  causes  under  consideration,  not  to  an 
accumulation  of  a  surplus  or  to  expendi- 
tures for  permanent  additions  or  better- 
ments which  are  included  in  the  appraisal 
of  the  physical  property;  in  other  words, 
the  actual  net  earnings  are  to  be  taken. 
Making  proper  allowance  for  the  matters 
just  considered,  and  perhaps  for  others 
which  do  not  now  occur  to  me,  I  define 
"going  value"  for  rate  purposes  as  involved 
in  this  case,  to  be  the  amount  equal  to  the 
deficiency  of  net  earnings  below  a  fair  re- 
turn on  the  actual  investment,  due  solely 
to  the  time  and  expenditures  reasonably 
necessary  and  proper  to  the  development  of 
the  business  and  property  to  its  present 
stage,  and  not  comprised  in  the  valuation 
of  the  physical  property. 

It  may  be  conceded  that  going  value  has 
no  existence  apart  from  tangible  property,. 
and  that  commercially  there  is  but  one 
value,  that  of  the  property  as  a  whole,  but 
as  the  rate  cannot  be  made  to  depend  upon 
the  exchange  value,  which  would  in  turn 
depend  upon  the  rate,  it  would  seem  to  be 
necessary  to  appraise  the  physical  property 
and  the  going  value  separately,  and  of 
course  that  is  the  case  if  the  cost  of  repro- 
duction rule  be  adopted. 

It  remains  to  consider  how  going  value 
is  to  be  appraised.  That  presents  a  ques- 
tion of  fact,  the  determination  of  which  is 
primarily  within  the  province  of  the  rate- 
making  body.  It  is  proper  for  this  court, 
however,  to  indicate  a  permissible  metliod 
or  methods,  as  in  People  ex  rel.  Jamaica 
Water  Supply  Co.  v.  State  Tax  Comrs.  196 
N.  Y.  39,  89  N.  E.  581,  it  indicated  a  rule 
for  valuing  a  special  franchise  for  taxing 
purposes,  which  has  generally  been  fol^ 
lowed. 

Obviously,  the  most  satisfactory  method 
is  to  show  the  actual  experience  of  the  com- 
pany, the  original  investment,  its  earnings 
from  the  start,  the  time  actually  required 
and  expenses  incurred  in  building  up  the 
business^  all  expenditures  not  reflected  by 
the  present  condition  of  the  physical  prop- 
erty, the  extent  to  which  bad  management 
or  other  causes  prevented  or  depleted  earn- 
ings, and  any  other  facts  bearing  on  the 
question,  keeping  in  mind  that  the  ultimate 
fact  to  be  determined  is  not  the  amount  of 
the  expenditures,  but  the  deficiency  in  the 
fair  return  to  the  investors  due  to  the 
causes  under  consideration.  The  business 
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in  this  case  was  twenty  years  old,  the  books 
of  the  old  company  were  not  available,  and 
it  is  of  course  problematical  whether,  if 
produced,  they  would  have  shown  the  neces- 
sary facts.  The  question,  therefore,  had 
to  be  determined,  as  all  questions  of  fact 
have  to  be,  by  the  best  evidence  available. 
Here,  I  may  repeat  that  mere  difiiculty  in 
the  proof  would  not  justify  a  confiscatory 
rate.  The  value  of  the  physical  property 
was  shown  by  opinion  evidence  as  to  the 
cost  of  reproduction.  The  same  kind  of 
evidence  was  given  by  two  witnesses  for  the 
relator  as  to  the  cost  of  building  up  the 
business  to  its  present  state.  In  the  ap- 
pellants' brief  it  is  said  that  they  were  men 
"of  mature  age  and  much  experience."  One 
witness  said  that  $30  a  meter  w^as  an  arbi- 
trary sum  usually  adopted  by  engineers  as 
the  cost  of  building  up  such  a  business,  and 
he  put  the  cost  in  this  case  at  $600,000. 
Another  witness  estimated  the  going  value 
to  be  $781,916.  He  explained  at  length 
how  he  arrived  at  that  figure.  He  assumed 
the  existence  of  two  plan^,  situated  exactly 
alike  in  the  same  community  and  with  the 
same  physical  property:  (1)  The  actual 
plant  with  its  established  business;  (2)  a 
suppositional  plant  with  no  business.  He 
then  estimated  the  length  of  time  and  ex- 
pense required  by  the  second  plant  to  de- 
velop its  business  to  the  stage  and  revenue 
of  the  actual  plant.  There  would  appear 
to  be  as  good  ground  for  admitting  the 
opinion  of  a  qualified  expert  on  such  a  sub- 
ject as  on  the  cost  to  reproduce  the  physical 
property.  Of  course,  the  commission  was 
not  bound  by  that  evidence.  It  had  in  addi- 
tion the  experience  of  the  relator  and  its 
predecessor  as  to  payment  of  dividends,  the 
amount  of  capitalization  of  both,  and  the 
value  of  the  physical  property  in  its  present 
condition  determined  as  above  stated. 
With  nothing  opposed  to  those  facts  and 
the  opinion  evidence,  it  was  not  justified  in 
ignoring  the  evidence  of  going  value,  or  of 
merely  attaching  some  inappreciable  impor- 
tance to  it.  See  Bonbright  v.  Geary  (D.  C.) 
210  Fed.  44,  54,  56.  The  first  question 
certified  must  be  answered  in  the  afiirma- 
tive. 

Upon  the  next  two  questions  we  disagree 
with  the   learned   appellate  division. 

In  determining  the  cost  of  reproduction, 
the  commission  allowed  $12,717  as  the  cost 
of  restoring  the  pavement  as  it  existed 
when  the  mains  and  service  pipes  were  laid 
in  the  streets.  The  relator  claimed  an  al- 
lowance of  at  least  $200,000  for  the  cost  of 
restoring  pavements  subsequently  laid,  on 
the  theory  that  that  cost  would  have  to  be 
incurred  if  the  mains  were  to  be  laid  to-dav. 

« 

But  the  new  pavements  in  fact  added  noth- 
ing to   the   property   of   the   relator.     Its 
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mains  were  as  serviceable  and  intrinsically 
as  valuable  before  as  after  the  new  pave* 
ments  were  laid.  The  controlling  considera- 
tions under  the  preceding  point  also  deter- 
mine this.  The  rights  of  the  public  are  not 
to  be  ignored.  The  question  has  a  double 
aspect.  What  will  be  fair  to  the  public 
as  well  as  to  the  relator?  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  810,  18  Sup.  Ct. 
Rep.  418.  Should  the  public  pay  more  for 
gas  simply  because  improved  pavements 
have  been  laid  at  public  expense?  It 
Is  no  answer  to  say  that  the  new  expen- 
sive pavements  suggest  improved  condi- 
tions, which,  though  adding  to  the  value  of 
the  plant,  will  not,  by  reason  of  the  greater 
consumption,  add  to  the  expense  per  thou- 
sand feet  of  the  gas  consumed.  Tlie  public 
are  entitled  to  the  benefit  of  the  improved 
conditions,  if  thereby  the  relator  is  enabled 
to  supply  gas  at  a  less  rate.  The  relator 
is  entitled  to  a  fair  return  on  its  mvest- 
moit,  not  on  improvements  made  at  public 
expense.  It  is  said  that  the  mains  will  have 
to  be  relaid.  So  will  the  new  pavements, 
and  much  oftencr.  Both  might  possibly  be 
relaid  at  the  same  time.  The  case  is  not 
at  all  parallel  to  the  so-called  unearned 
increment  of  land.  That  the  company  owns. 
It  does  not  own  the  pavements,  and  the  lay- 
ing of  them  does  not  add  to  its  investment 
or  increase  the  cost  to  it  of  producing  gas. 
The  cost  of  reproduction,  less  accrued  de- 
preciation, rule  seems  to  be  the  one  gener- 
ally employed  in  rate  cases.  But  it  is 
merely  a  rule  of  convenience,  and  must  be 
applied  with  reason.  On  the  one  hand,  it 
should  not  be  so  applied  as  to  deprive  the 
corporation  of  a  fair  return  at  all  times  on 
the  reasonable,  proper,  and  necessary  invest- 


ment made  by  it  to  serve  the  public,  and  on 
the  other  hand  it  should  not  be  so  applied 
as  to  give  the  corporation  a  return  on  im- 
provements made  at  public  expense  which  in 
no  way  increase  the  cost  to  it  of  performing 
that  service. 

The  appellate  division  felt  bound  by  tlie 
decision  of  the  United  States  circuit  court 
in  the  Consolidated  Gas  Case,  157  Fed.  849, 
and  it  is  true  that  such  an  allowance  was 
made  in  that  case.  But  the  United  States 
Supreme  Court  held  in  that  case  (212  U.  S. 
19,  53  L.  ed.  382,-  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct.  Hep.  192,  15  Ann.  Cas.  1034)  that 
the  rate  established  was  not  confiscatory, 
and  did  not  pass  on  the  propriety  of  that 
allowance.  What  was  said  in  the  opinion 
on  the  subject  of  present  value  was  merely 
a  general  statement  having  no  necessary 
relation  to*  the  question  now  under  consider- 
ation. 

We  agree  with  the  appellate  division  that 
annual  increase  in  the  value  of  land  is  not 
income.  Of  course,  under  the  rule  of  the 
Ames  Case,  supra,  land  might  become  so 
valuable  as  to  require  its  use  for  other  pur- 
poses, and  as  to  make  a  rate  based  on  it 
unfair  to  the  public  The  present  is  not 
such  a  case. 

The  first  question  should  be  answered  in 
the  affirmative,  the  second,  third,  and  fourth 
in  the  negative,  and  the  order  of  the  Ap- 
pellate Division,  in  so  far  as  it  remits  the 
proceedings  to  the  public  service  commis- 
sion, should  be  affirmed,  without  costs. 

Wlllard  Bartlett,  Ch.  J.,  and  Werner, 
Hiscock,  Ghajse,  Collin,. and  Cnddeback, 

JJ.,  concur. 


Note.  ^- Special  prohlems  in  respect  to 
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lie  service  property  valuations, 

I.  Pavement  over  mains. 

a.  Introduction,  7. 

b.  Original  coot  or  investment  the- 

ory, 8. 

c.  Value  theory,    9. 

d.  Cost  of  reproduction  theory^  11. 

e.  Conclusion,  12. 

XL  Adaptation  and  solidification. 

a.  Introduction,   13. 

b.  Conflicting  views  as  to  treatment 
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e.  Treatment  as  capital  or  operating 
expenses,  16. 

/•  "Pavement  over  mMins. 

a.  Introduction, 

When  an  appraisal  is  to  be  made  of  the 
property  of  a  public  utility  company  for 
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condemnation  or  rate-making  purposes,  it 
may  be  found  that  a  considerable  portion 
of  it  is  under  paved  streets.  Some  of  these 
underground  lines  may  have  been  put  in 
before  the  pavements  were  laid  and  some 
afterward.  In  the  latte*  case  an  additional 
expense  is  imposed  upon  the  company  be- 
cause of  the  fact  that  the  pavement  must 
be  taken  up  and  replaced.  One  of  the  in- 
teresting questions  which  has  arisen  with 
reference  to  public  utility  property  valu- 
ation is  how  this  item  shall  be  treated. 
This  matter  has  not  received  any  extended 
consideration  by  the  courts,  but  is  being 
constantly  presented  to  commissions.  The 
right  of  the  companies  to  have  the  actual 
expense  entailed  by  taking  up  and  putting 
back  pavements,  in  process  of  laying  their 
mains  and  conduits,  recognized  as  a  capital 
expenditure,  has  never  been  denied.  The 
controversy  has  been  over  the  propriety  of 
permitting  the  companies,  on  the  cost  to 
reproduce  theory,  to  add  to  their  capital 
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account  the  cost  of  pavements  paid  for  bj 
taxpayers  where  the  mains  were  laid  before 
the  pavements  were  spread.  The  commis- 
sions are  unanimous  in  refusing  to  allow 
the  companies  anything  for  paving  un- 
der such  circumstances.  The  decision  in 
People  ex  eel.  Kings  County  Lighting 
Co.  V.  WiLLCOX  accords  with  the  views  of 
public  service  commissioners  on  this  sub- 
ject.! 

It  is  obvious  that  the  correct  rule  as  to 
paving  in  rate  cases  will  depend  in  the 
first  instance  upon  the  theory  of  valuation 
adopted;  that  is  to  say,  whether  the  com- 
pany is  held  entitled  to  earn  a  return  upon 
the  original  cost  or  investment  theory,  up- 
on the  value  theory,  or  upon  the  cost  of 
reproduction  theory.  If  the  investment 
theory  is  to  control  and  the  return  based 
on  the  amount  of  the  company's  sacrifice, 
manifestly  no  allowance  can  be  made  for 
that  which  cost  the  company  nothing.  On 
the  other  hand,  if  the  cost  of  reproduction 
theory  is  to  be  applied,  the  question  of  who 
paid  for  the  pavement  is  immaterial.  As- 
suming, however,  that  the  company's  prop- 
erty is  to  be  inventoried  at  its  present 
value,  the  question  of  what  shall  be  done 


with  pavements  becomes  a  trifle  more  dif- 
ficult, and  yet  the  principles  applicable  to 
this  aspect  of  the  problem  seem  reasonably 
clear.  The  various  theories  of  valuation  as 
applied  to  paving  will  now  be  discussed. 


b.  Original  cost  or  investtnent  theory „ 

If  it  is  to  be  held  that  the  company  shall 
be  allowed  to  earn  a  return  only  on  the 
basis  of  its  sacrifice,  that  is  to  say,  on  the 
amount  of  its  actual  investment,  it  is 
apparent,  as  stated,  that  nothing  can  be 
allowed  for  paving  not  laid  at  the  cost  of 
the  company.  The  books  of  the  corporation 
would  show  no  expenditure  for  this  item. 
On  the  other  hand,  if  the  mains  were  put 
down  after  the  pavements  were  laid,  the 
additional  expense  necessitated  thereby 
would  appear  as  part  of  the  construction 
account,  and  would  have  to  be  recognized. 
As  already  pointed  out,  the  commissions 
have  always  been  ready  to  give  the  com- 
pany credit  for  these  expenditures,  no  mat- 
ter what  theory  of  valuation  they  may  be 
proceeding  on.2 


1  In  the  lower  court,  Clarke,  J.,  gave  the 
following  reasons  for  an  allowance  for  pav- 
ing over  mains:  "The  fact  that  these 
streets  have  been  paved  and  the  region  gen- 
erally improved  has  caused  sales  of  land,  the 
building  of  houses,  and  the  increase  in  pop- 
ulation, which  has  enabled  the  company 
within  the  last  few  years  to  make  profits  and 
declare  dividends,  which  for  many  years  it 
was  unable  to  do.  The  argument  that  streets 
paved  or  unpaved  make  no  difference  in  the 
earning  power  of  a  gas  company  is  un- 
sound. The  earning  power  of  a  gas  plant 
depends  upon  its  constituency.  If  it  has 
nobody  to  sell  gas  to,  it  can  make  no 
profits;  and  if  there  are  no  decent  streets, 
there  will  be  few  people.  The  value  of  a 
plant  of  any  kind  is  certainly  affected  by 
its  location  and  the  demand  for  its 
products.  If  a  new  company  undertook  to 
install  a  duplicate  plant,  the  cost  of  re- 
paving  the  present  streets  would  proper- 
ly be  allowed  for.  Hence  it  is  a  necessary 
element  of  reproduction  value.  It  is  a  valu- 
able advantage  which  the  present  owner  has 
which  a  prospective  buyer  would  have  to 
pay  for.  Like  increased  land  values,  a 
school  of  thought  might  condemn  it  as 
*unearned  increment',  but  the  law  does  not 
yet  refuse  to  include  it  in  its  definition  of 
property  capable  of  ownership  and  entitled 
to  protection." 

2  The  actual  expense  of  cutting  pavements 
for  the  purpose  of  laying  mains  must  be 
allowed  as  part  of  the  company's  capitali- 
zation for  rate-making  purposes.  Buffalo 
Gas  Co.  V.  Buffalo,  3  P.  S.  C.  R.  (2d  D. 
N.  Y.)  653  (1913). 

Nothing  should  be  allowed  for  paving, 
in  the  value  of  a  telephone  company's  prop- 
crtv  for  rate-making  purposes,  where  no 
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Savements  were  in  existence  at  the  time  con- 
uits  were  put  down.  San  Jos6  v.  Pacific 
Teleg.  &  Teleph.  Co.  Cal.  R.  C.  R.  Dec.  1008 
(1913). 

Paving  is  not  a  proper  element  of  value 
where  the  pavement  was  not  paid  for  by 
the  utility,  nor  any  expense  in  connection 
with  it  directly  incurred,  in  determining  a 
value  which  shall  serve  as  the  basis  for  an 
adjustment  in  rates.  Ripon  v.  Ripon  Light 
&  Water  Co.  6  Wis.  R.  C.  R.  1  (1910). 

For  the  purpose  of  determining  the  value 
of  a  public  utility  taken  over  by  a  munici- 
pality, the  cost  of  paving  which  was  not 
paid  for  by  the  utility  will  not  be  included. 
Re  Fond  du  Lac  Water  Co.  5  Wis.  R. 
C.  R.  482   (1910). 

No  allowance  will  be  mkde  for  paving 
which  the  company  was  not  compelled  to 
remove  when  laying  its  mains  and  services. 
Re  Manitowoc  Waterworks  Co.  7  Wis.  R. 
C.  R.  71  (1911). 

In  Baltz  V.  Brooklyn  Borough  Gas  Co.  2 
P.  S.  C.  R.  (Ist  D.  N.  Y.)  620  (1911),  it 
is  said:  "We  shall  assume  that  the  com- 
pany is  not  entitled  to  collect  from  gas  con- 
sumers a  rate  which  will  yield  a  fair  return 
upon  paving  which  the  city  has  placed  over 
its  mains,  and  for  which  the  company  has 
not  expended  or  paid  directly  or  indirectly 
a  single  dollar." 

A  public  service  corporation  may  not  pre- 
sent, as  a  basis  for  capitalization,  the  cost 
of  street  paving  which  the  city  has  laid. 
Re  Metropolitan  Street  R.  Co.  3  P.  S.  Q.  R. 
(1st  D.  N.  Y.)   113  (1912). 

The  cost  of  paving  not  laid  by  the  utility 
company  will  not  be  included'  in  the  in- 
ventory of  its  property  for  rate-making 
purposes.  Milwaukee  v.  Milwaukee  Electric 
R.  &  Light  Co.  10  Wis.  R.  C.  R.  1   (1912). 
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o.  Value  theory. 

It  woald  probably  be  conceded  that  in  a 
nie  or  condenmation  case,  the  amount  the 
company  would  be  entitled  to  receive  for 
its  property  would  be  measured  by  its 
present  value.  In  considering  the  proper 
treatment  for  paving  in  a  rate  case,  it 
will  be  here  assumed  that  the  Federal  and 
state  Constitutions  require  the  returns  to 
be  based  upon  the  value  of  the  company's 
property  used  and  useful  in  the  public  serv- 
ice, rather  than  upon  its  original  cost. 
This  supposition,  if  applied  to  land,  would 
mean  that  appreciated  values  would  have 
to  be  recognized.  The  question  then  is:  If 
appreciation  in  land  values  would  be  al- 
lowed under  such  circumstances,  is  it  neces- 
sary to  include  in  the  inventory  of  the 
company's  property  pavements  laid  at  the 
expense  of  the  taxpayers  of  the  city,  on 
the  theory  that  the  cost  of  reproduction 
represents  their  present  enhanced  value  ?  In 
other  words,  is  the  situation  here  analogous 
to  that  of  donations  of  land?  It  has  been 
very  strongly  urged  on  behalf  of  the  com- 
panies that  the  cost  of  such  pavements  does 
represent  an  appreciation  wliich  must  be 
recognized,  on  the  theory  that  the  company 
is  entitled  to  earn  a  return  on  the  value 
of  its  property.  Is  there  any  ditference  in 
principle  between  the  appreciation  of  land 


by  reason  of  the  fact  that  a  pavement  is 
laid  in  the  street  in  front  of  it,  and  the 
appreciation  of  the  value  of  pipes  due  to 
new  paving?  It  has  been  held  that  such  an 
analogy  does  not  exist.^  In  a  case  before 
the  New  York  Public  Service  Commission, 
First  District,  it  is  admitted  that '  there 
is  some  similarity  between  the  two  situa- 
tions, but  it  is  pointed  out  that  land  is 
owned  or  leased  or  paid  for  by  the  com- 
pany and  selected  by  it,  while  this  is  not 
true  of  pavements .4 

This,  however,  does  not  seem  to  be  a 
fair  answer  to  the  contention,  because  the 
increment  of  value  is  supposed  to  be  added 
to  the  mains  or  conduits,  which  are  a  part 
of  the  property  of  the  company,  as  much 
as  its  land.  Assume  that  two  lots,  A  and 
B,  on  adjoining  streets,  each  have,  in  1900, 
a  value  of  $1,000  and  that  such  value  re- 
mains unchanged  for  ten  years.  In  1910 
a  pavement  costing  $200  is  laid  in  front  of 
lot  A.  If  lots  A  and  B  were  now  to  be 
sold,  imdoubtedly  the  former  would  be  more 
valuable  and  would  probably  sell  for  $1,200, 
whereas 'lot  B  would  retain  its  original 
value  of  $1,000.  In  this  case,  however,  the 
cost  of  the  pavement  would  have  been  borne 
by  the  owner  of  lot  A,  and  the  reason  the 
buyer  would  give  more  for  it  afterward 
would  be  that  he  would  be  relieved  of  the 
cost  of  the  laying  of  the  pavement.    If,  how- 


A  gas  company  is  not  entitled  to  earn  a 
return  on  the  cost  of  paving  which  the  city 
has  put  down  over  its  mains.  In  Re  Rates 
for  Gas,  31st  Ward,  4  P.  S.  C.  R.  (1st  D. 
X.  Y.)  328  (1913),  Maltbie,  Commissioner, 
said:  '*The  cost  of  such  paving  has  been 
paid  once  by  taxpayers  or  property  owners, 
and  it  is  not  to  be  presumed  that  the  gas 
consumers  are  to  pay  the  company  a  re- 
tarn  upon  what  the  company  does  not  own, 
what  it  has  never  paid  for,  and  what  has 
been  paid  for  by  other  persons." 

'The  cost  of  more  expensive  improve- 
ments than  the  company  paid  for  when  it 
laid  its  conduits,  where  old  pavements  have 
lince  been  replaced  by  more  expensive  ones, 
cannot  be  allowed  in  the  valuation  of  a  tele- 
phone plant,  on  the  theory  that  it  is  analo- 
cons  to  the  appreciated  value  of  land.  Gate- 
1t  v.  Delaware  &  A.  Teleg.  &  Teleph.  Co. 
IN.  J.  P.  U.  C.  R.  619    (1913). 

4  In  Mayhew  v.  Kings  County  Lighting 
Co.  2  P.  S.  C.  R.  (1st  D.  N.  Y.)  659  (1911), 
it  was  urged  that  if  land  should  be  taken 
at  its  present  value,  mains  and  services 
should  likewise  be  appraised  at  the  cost  to 
reproduce;  that  the  increase  in  the  value  of 
the  land  is  a  social  increment;  that  im- 
provement in  paving  is  also  a  social  incre- 
ment; and  that  if  one  is  to  be  recognized  as 
h'hn^ing  to  the  company,  the  other  should 
b**.  To  this  the  commission  replied: 
'•Doubtless  there  is  some  similarity,  and  so 
far  as  there  is,  there  is  equal  injustice  in 
allowing  the  company  to  make  a  profit  upon 
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that  increase.  Indeed,  it  is  not  yet  clearly 
settled  by  the  courts  that  in  all  cases  land 
shall  be  taken  at  appreciated  value  and  the 
company  allowed  to  increase  its  rates  be- 
cause of  such  growth.  But  pavement  that 
is  not  owned  nor  laid  nor  paid  for  by  the 
company  is  very  unlike  land.  In  the  first 
place,  land  is  owned  or  leased  by  the  com- 
pany; the  pavement  in  question  is  neither 
owned  nor  leased.  The  company  may  sell 
the  land  it  has  and  buy  other  land;  the 
company  has  no  such  right  over  pavement^ 
and  if  it  removes  its  pipes,  the  pavement 
remains.  Secondly,  the  company  pays  for 
land;  it  does  not,  for  new  pavement.  Land 
is  a  necessary  factor  in  gas  production  and 
distribution;  pavement  is  not.  It  matters 
not  whether  the  streets  are  paved  with  the 
most  expensive  material,  or  allowed  to  re- 
main in  their  natural  state.  Repairs  may 
cost  more  in  the  former  case,  but  such  ex- 
penses are  paid  for  out  of  income,  and  not 
from  capital.  Thirdly,  the  precise  land  used 
is  selected  by  the  company;  the  nature  of 
the  pavement  is  fixed  by  the  public  authori- 
ties. If  the  company  finds  its  land  not 
well  adapted  to  its  needs  or  too  valuable 
for  gas  purposes,  it  may  sell  and  purchase 
locations  elsewhere.  Thus,  a  company  may 
secure  the  increase  in  value  for  itself.  But 
there  is  no  known  way  whereby  a  company 
may  sell  a  pavement  over  its  mains  and  sub- 
stitute another  kind.  Pavement  is  wholly 
beyond  the  control  of  the  company. 
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e^r,  it  be  assumed  that  for  some  reason 
the  city,  in  that  particular  instance,  laid 
the  pavement  at  its  own  cost,  it  would  not 
affect  the  ralue  of  the  lot,  for  it  would  be 
worth  just  as  much  to  the  buyer.  If  it 
now  appeared  that  a  gas  company  had  laid 
its  mains  in  the  same  street  before  it  was 
paved,  would  it  also  be  said  that  the  mains 
had  appreciated  in  value  the  same  as  the 
lot?  This  question  goes  to  the  heart  of 
the  matter,  and  to  assume  that  a  perfect 
analogy  exists  between  the  enhancement  in 
the  value  of  an  isolated  lot  of  land  in  such 
a  case,  and  the  mains  of  a  public  service 
corporation,  illustrates  the  great  confusion 
of  thought  which  exists  as  to  values  as  ap- 
plied to  such  properties. 

It  is  always  possible  to  place  a  value  on 
a  lot  or  parcel  of  land,  because  of  the  fact 
that  similar  parcels  are  sold  from  time  to 
time.  It  is  also  an  easy  matter  to  deter- 
mine the  price  or  value  of  the  pipe  laid 
under  a  pavement,  and  to  estimate  the  cost 
of  setting  it  in  place.  Once  the  pipe  is 
laid,  however,  it  becomes  a  part  of  the  en- 
tire system,  and  the  value  of  the  plant  as 
a  unit  is  measured  by  its  earning  capacity, 
present  or  prospective.  The  value  of  mains 
and  conduits  in  streets,  therefore,  Increases 
only  when  the  earning  power  of  the  com- 
pany  increases,  and  is  in   nowise  affected 


by  the  cost  of  paving  or  the  expense  of 
putting  the  structures  in  position. 

Land  may  be  enhanced  in  value  by  the 
laying  of  paving  in  streets,  or  by  the 
growth  of  the  community.  Mains  and  con- 
duits can  never  be  enhanced  in  value  by 
the  mere  laying  of  a  pavement.  They  de- 
preciate rather  than  appreciate  by  the  rea- 
son of  this  fact,  because  it  would  cost  more 
to  put  them  on  the  market.  It  would  be 
like  buying  a  piece  of  land  oicumbered  with 
old  buildings  which  would  have  to  be  re- 
moved before  the  land  could  be  used.  It 
should  be  remembered  that  the  point  here 
under  discussion  is  not  whether  there 
should  be  an  allowance  for  paving  not  paid 
for  by  the  company,  but  merely  whether 
there  should  be  an  allowance  on  the  theory 
that  the  paving  has  appreciated  the  value 
of  the  mains  lying  beneath  it,  and  on  the 
further  assumption  that  the  Constitutions 
require  all  values  to  be  recognized. 

The  confusion  of  thought  which  exists 
with  reference  to  cost  and  value  is  adverted 
to  in  a  late  decision  by  the  California  Com- 
mission.s  And  the  VVisconsin  Commission 
has  said  that  the  benefit  resulting  to  a  util- 
ity company  by  the  laying  of  pavement  over 
its  mains  does  not  constitute  au  element  of 
value.6  The  New  York  Conunissions  have 
refused  to   apply  this  theory  tj  paving,? 


•  In  San  Jos6  v.  Pacific  Teleg.  &  Teleph. 
Co.  Cal.  R.  C.  R.  Dec.  1008,  October  9.  1913, 
on  the  question  of  the  amount  to  be  allowed 
for  paving  in  the  valuation  of  a  telephone 
company's  property  for  rate-making  pur- 
poses, Commissioner  Eshleman  said:  ''The 
conunission's  engineer  has  disallowed  the 
sum  of  $4,639,  which  is  represented  by 
the  laying  of  conduits  under  pavement,  in 
the  estimates  of  the  engineers  of  the  defend- 
ant, where  the  evidence  shows  that  no  pave- 
ments existed  at  the  time  the  conduits  were 
put  in.  The  difference  of  opinion  between 
the  engineer  of  the  commission  and  the  tel- 
ephone company  illustrates  very  forcibly  the 
confusion  which  apparently  exists  in  the 
minds  of  both  the  courts  and  the  engineers 
between  cost  and  value.  Counsel  for  the  tele- 
phone company  seriously  contends  that  the 
putting  of  pavements  above  conduits  after 
they  are  laid  represents  an  appreciation  in 
the  value  of  the  property.  Of  course,  such 
is  not  the  case,  but  when  this  condition 
exists  it  certainly  is  true  that  the  cost 
to  reproduce  the  property  in  its  present 
condition  would  be  more  than  the  actual 
cost  incurred  in  the  original  production  of 
such  property.  If  cost  of  reproduction  is  to 
be  the  basis  upon  which  rates  shall  be  com- 
puted, the  engineer  of  the  commission,  in 
my  opinion,  in  this  regard,  is  wrong;  while 
if  value  is  to  be  considered,  as  the  courts 
have  suggested,  the  engineers  of  the  tele- 
phone company  are  wrong.  As  I  suggested 
in  Application  No.  118,  value  as  ordinarily 
conceived  cannot  be  used  as  a  basis  for  fix- 
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ing  rates  of  a  public  utility,  because  the 
ordinary  conception  of  value  is  that  for 
which  anything  will  sell,  which,  of  course, 
is  largely  determined  by  the  earning  power 
of  the  agency  in  question.  .  .  .  Cost  of 
reproduction  of  a  property  is  to  be  consid- 
ered merely  because  it  serves  as  an  indi- 
cation of  what  has  been  invested  in  the 
property,  and  not  what  the  property  is 
worth,  as  worth   is  generally  understood." 

•  Where  a  pavement  is  constructed  over 
the  distribution  mains  and  piping  of  the 
utility,  but  no  portion  of  the  pavement  has 
been  paid  for  by  the  utility,  nor  any  ex- 
pense in  connection  therewith  directly  in- 
curred by  it,  the  benefits  resulting  to  the 
utility  are  remote  and  incidental,  and  do 
not  constitute  an  element  of  value  in  deter- 
mining a  fair  valuation  which  shall  serve 
as  a  basis  of  adjustment  in  rates.  Ripon 
V.  Ripon  Light  &  Water  Co.  6  Wis.  R.  C. 
R.  1    (1910). 

7  The  fact  that  if  a  new  and  competing 
company  were  to  enter  the  field,  it  would  be 
obliged  to  pay  for  the  existing  pavement 
over  its  mains  and  services,  does  not  justify 
the  allowance  of  this  item  in  the  valuation 
of  the  property  of  the  existing  company. 
The  commission  said:  ''Even  the  maxi- 
mum to  be  fixed  by  law  would  not  of  neces- 
sity be  based  upon  the  cost  of  the  most 
expensive  service.  However,  this  argument 
is  irrelevant,  because  it  is  the  policy  of  this 
state  that  public  regulation  of  rate  shall 
take  the  place  of  competition,  and  that  un- 
necessary   duplication    of    plant    shall    be 
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•ad  the  Wisconsin  Commission,  while  recog- 
nizing it  as  a  proper  item  to  be  included  in 
an  inventory  of  the  cost  to  reproiluce  a 
pnblie  service  property,  does  not  allow  it 
as  a  basis  for  rate  making.  The  commis- 
sion, of  course,  holds  that,  in  so  far  as  any 
expense  for  this  item  has  actually  been  in- 
curred by  this  ecmipany,  and  not  previous- 
ly charged  to  other  accounts,  it  may  be  in- 
cluded in  the  inventory.* 

d.  Cost  of  reproduction  theory* 

Some    confusion    with    reference    to    the 
question  of  the  proper  treatment  of  pave- 


ment may  have  arisen  through  a  misconcep- 
tion of  the  purpose  of  an  appraisal.  When 
an  engineer  is  directed  to  find  the  cost  of 
reproducing  the  plant  of  a  public  utility 
company  new,  he  must  necessarily  estimate 
the  present  cost  of  laying  the  mains;  and 
the  fact  that  they  were  laid  before  existing 
pavements  were  spread  is  immaterial.  It  is 
for  the  commissions  to  make  such  use  of 
the  fact  reported  by  the  engineers  as  they 
deem  advisable.^  The  cost  of  reproduction 
measures  neither  the  actual  cost  nor  the 
actual  value.  The  protecting  arm  of  the 
Constitution  does  not  extend  beyond  actual 


avoided.  The  state  is  to  protect  the  con- 
sumer against  unreasonable  rates.  But  if 
the  state  must  fix  rates  upon  the  basis  of 
competitive  supply,  it  is  evident  that  the 
consumer  has  lost  the  advantages  of  compe- 
tition, and  not  gained  those  of  monopoly." 
Mavhew  v.  Kings  County  Lighting  Co.  2 
P.  S.  C.  R.  list  D.  N.  Y.)  659  (1911). 

In  Buffalo  Gas  Co.  v.  Buffalo,  3  P.  S. 
C.  R.  (2d  D.  N.  Y.)  563  (1913),  in  con- 
sidering the  question  whether  the  com- 
pany should  be  allowed  for  the  cost  of 
paving  over  streets  where  it  had  actually 
incurred  no  expense  for  that  purpose,  it  is 
said:  "It  should  be  stated  at  the  outset 
that  this  item  of  repaving  to  the  amount 
named  would  be  a  fair  and  legitimate  item 
in  reproducing  the  plant  as  it  now  exists 
at  the  present  time.  If  reproduction  cost, 
with  or  without  depreciation,  is  the  sole 
test  of  the  present  value  of  the  property, 
then  the  item  must  be  allowed.  If  it  is  not 
the  sole  test,  then  we  are  at  liberty  to  con- 
sider whether  or  not  this  repaving  affords 
a  just  and  fair  basis  in  adding  to  what 
would  otherwise  be  the  price  of  gas  the 
"um  of  11  cents  per  thousand  cubic  feet." 
The  commission  disallows  the  claim,  saying 
that  the  dear  weight  of  reason  and  equity 
was  against  it. 

•  In  Ashland  v.  Ashland  Water  Co.  4 
Wis.  R.  C.  K.  273  (1909),  it  waa  held  that 
no  allowance  should  be  made  for  the  item 
of  paving,  which  may  be  properly  a  part  of 
the  cost  of  reproduction  new,  but  which  is 
not  a  part  of  the  company's  property  de- 
voted to  the  public  use,  for  the  reason  that 
the  company  did  not  actually  cut  through 
Ibis  paving*^  in  constructing  its  system.  In 
so  far  as  paving  has  actually  been  cut 
through  in  making  repairs,  extensions,  or 
rf'newals,  and  the  expense  of  this  cutting 
has  not  been  previously  charged  to  other 
accounts,  it  may  properly  be  hicluded  in  a 
valuation  of  the  property. 

9  Although  it  is  proper  to  include  the 
cost  of  paving  in  an  estimate  of  the  cost 
of  reproducing  a  gas  plant,  if  no  expense 
has  actually  been,  incurred  by  the  company 
for  this  purpose,  it  cannot  be  taken  into 
consideration  for  rate-making  purposes.  In 
State  Journal  Printing  Co.  v.  Madison  Gas 
ft  Electric  Co.  4  Wis.  R,  C.  R.  601  (1910), 
the  commission  said:  The  cost  of  repro- 
duction constitutes  valuable  evidence  of  the 
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amount  upon  which  investors  are  entitled 
to  reasonable  returns,  but  it  does  not  fur- 
nish the  only  evidence  of  this  amount,  even 
in  so  far  as  the  physical  parts  alone  of 
the  plants  are  concerned.  To  include  some- 
thing in  the  valuation  of  the  physical  prop- 
erty for  the  cost  of  paving  is  undoubtedly 
fair  and  just  when  such  costs  have  actually 
been  incurred.  But  when  they  have  not 
been  incurred,  it  is  very  difficult  to  find  any 
just  and  reasonable  ground  upon  which  they 
can  fairly  be  made  a  permanent  charge 
against  the  consumers." 

The  commission,  with  reference  to  the 
allowance  that  should  be  made  for  paving 
in  Re  Appl.  La  Crosses  Gas  &  E.  Co.  8  Wis. 
R.  C.  R.  138  (1911),  said:  "Such  items  as 
these  are.  without  question,  costs  to  be  con- 
sidered in  determining  the  reproduction 
costs,  and  should  properly  be  included  in  a 
valuation  representing  the  cost  of  reproduc- 
ing the  plants  to-day.  That  such  sums 
should  be  retained  in  determining  the 
physical  value  upon  which  returns  should 
be  allowed  is  not  so  clear;  this  is  a  matter 
which  is  governed  largely  by  conditions 
that  have  been  met  in  constructing  the 
plants.  If  sums  which  have  been  arrived  at 
as  expenditures  that  would  be  necessary  in 
order  to  cut  through  and  replace  pavement 
over  the  underground  systems  have  actually 
been  disbursed  for  these  purposes  by  the 
company  or  the  former  owners,  it  is  diffi- 
cult to  consider  such  expenditures  in  any 
other  light  than  construction  costs;  for 
the  additional  expense  due  to  paving, 
when  actually  met,  constitutes*  necessary 
investments  that  the  company  must  make 
in  order  to  place  its  services  at  the  dis- 
posal of  the  public,  regardless  of  whether 
the  usefulness  of  the  various  mains  and 
conduits  so  laid  beneath  pavement  does  or 
does  not  exceed  the  usefulness  of  other  simi- 
larly located,  but  in  streets  that  are  not 
paved.  When,  however,  such  sums  as  are 
said  to  represent  the  cost  of  paving  have 
not  actually  been  paid  out  by  the  utility 
for  this  purpose,  but  have  been  borne  only 
by  the  community  itself,  to  consider  such 
values  as  investments  upon  which  consum- 
ers must  return  to  the  company  interest 
charges  appears  unreasonable,  as  such  pro- 
cedure, under  these  conditions,  places  a 
penalty  upon  civic  improvements  due  to 
economic  and  social  conditions." 
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value,  and  the  commissions  are  therefore 
free  to  adopt  the  cost  to  reproduce  theory, 
or  to  reject  it,  as  the  equities  of  the  par- 
ticular case  may  dictate.  Courts  and  com- 
missions have  refused  to  apply  this  theory 
to  paving.io 

0.  Conclusion, 

It  would  seem  that  the  rule  adopted  by 
the  commissions  that  the  cost  of  paving  not 
paid  for  by  the  company  should  be  disre- 
garded In  appraisal  of  utility  property  is 
sound;  that  an  allowance  therefor  should  be 
rejected  in  a  sale  or  a  condemnation  case, 
because  it  is  not  an  element  of  value;  that 
it  should  not  be  allowed  in  a  rate  case  on 
the  theory  that  it  measures  an  appreciated 


value;  that  it  should  not  be  recognized  in 
any  case  on  the  cost  to  reproduce  new 
theory,  since  this  would  require  the  public 
to  pay  for  the  most  expensive  service,  and 
permit  the  capitalization  of  monopoly  priv- 
ilege. In  short,  there  appear  to  be  no 
grounds,  legal  or  equitable,  for  the  inclusion 
of  paving  paid  for  by  a  municipality  and 
owned  by  it,  in  the  inventory  of  the  proper- 
ty of  a  public  service  corporr^ion.  It  is 
often  fair  and  just  to  allow  the  companies 
for  certain  expenditures  incurred,  irrespec- 
tive of  the  question  of  whether  any  actual 
Value  is  created  thereby,  on  the  grounds 
that  such  expenditures  were  a  necessary 
sacrifice  in  the  interest  of  the  public  serv- 
ice,  but  .no  reason  can  be  perceived  for 
swelling   the   company's   capitalization   for 


10  Increase  in  the  Talue  of  gas  mains  be- 
cause of  the  fact  they  are  under  pavements 
will  not  be  recognized  in  a  valuation  for 
rate-making  purposes.  CedaT  Rapids  Gas- 
light Co.  V.  Cedar  Rapids,  144  Iowa,  426, 
48  L.R.A.(N.S.)  1025,  138  Am.  St.  Rep. 
299,  120  N.  W.  966..  The  court  said:  "The 
company  had  laid  them  before  the  paving 
was  done,  but  it  is  argued  that,  as  the  value 
of  the  mains  and  pipes*  are  to  be  estimated 
when  in  the  ground,  what  it  would  now  cost 
because  of  the  pavement  to  put  them  there 
should  be  included  in  determining;  present 
value.  If  so,  the  contingency  of  having  to 
remove  them  at  the  expiration  of  the  fran- 
chise also  should  be  taken  into  account. 
Moreover,  the  fact  that  most  of  the  paved 
streets  are  paralleled  by  un paved  alleys  or 
parkings  in  which  pipes  might  be  laid 
without  removing  the  pavement,  and  pos- 
sibly with  less  danger  from  electrolysis,  is 
entitled  to  consideration.  Nor  is  it  to  be 
forgotten  that  pavements  yield  to  the  rav- 
ages of  time,  and  that  with  new  pavements 
new  pipe  may  be  laid.  Undoubtedly  the 
values  of  the  pipes  are  somewhat  enhanced 
because  of  their  location,  but  the  entire 
immediate  cost  of  opening  and  replacing 
the  pavement  is  not  the  criterion  for  value 
which  should  be  adopted.  The  contention 
illustrates  how  inequitable  would  be  a  rule 
arbitrarily  fixing  the  value  as  that  for 
which  a  system  might  be  replaced.  Aside 
from  this  being  impractical,  it  may  safely 
be  said  that  there  is  hardly  an  enterprise 
of  this  character  which,  were  it  destroyed, 
would  be  restored  as  it  was  before.  In  as- 
certaining values  in  this  way,  the  worth 
of  a  new  plant  of  equal  capacity,  efficiency, 
and  durability,  with  proper  discounts  for 
defects  in  the  old  and  depreciation  for  use, 
should  be  the  measure  of  value,  rather  than 
the  cost  of  exact  duplication." 

In  Des  Moines  Gas  Co.  v.  Des  Moines, 
199  Fed.  204,  McPherson,  J.,  said:  "The 
theory  at  first  thought  in  all  cases  is  plau- 
sible and  attractive,  but  in  the  end  often- 
times utterly  illogical  and  unreliable,  origi- 
nally adopted  as  a  mere  timesaver  by  mere 
theorists,  and  sought  to  be  enforced  as 
against  substantial  and  unbending  facts.  If 
51  L.R.A.(N.S.) 


the  plant  is  to  be  reproduced,  when  is  it  to 
be  done?  If,  when  reproduced,  will  the 
streets  then  be  paved,  and,  if  paved,  paved 
with  what?  Must  it  all  be  reproduced  at 
once,  or  the  same  covered  by  a  number  of 
years?  If  but  gradually  reproduced,  why 
should  not  such  cost  go  into  either  the 
operating  or  maintenance  accounts?  No 
one  can  state  when  it  must  be  reproduced, 
and  a  material  question  arises:  What, 
then,  as  compared  with  the  present,  will  be 
the  price  of  labor,  material,  and  freight? 
But  finally,  and  to  my  mind  the  conclusive 
reason  against  the  soundness  of  the  repro- 
duction under  paved  streets  is  that  to  al- 
low that  theory  to  prevail,  and  to  increase 
the  capitalization  now  to  the  extent  of 
$140,000,  is  to  allow  such  gas  rates  as  will 
'pay  a  dividend  on  such  sum  from  and  after 
this  date.  But  the  sum  of  $140,000  is  not 
put  in  the  capital  or  value  account  until 
the-  plant  is  reproduced.  As,  of  course, 
streets  paved  or  unpaved  make  no  difference 
in  the  earning  power  of  the  gas  plant,  and 
but  little,  if  anything,  goes  more  directly 
and  accurately  to  the  question  of  value  of 
any  structure  or  plant  than  its  rental,  earn- 
ings, or  as  a  dividend  producer." 

The  company  cannot  be  allowed  to  earn  a 
dividend  on  the  cost  of  paving  which  it  was 
not  allowed  to  construct.  Mayhew  v.  Kings 
County  Lighting  Co.  2  P.  S.  C.  R.  (Ist  D. 
N.  Y.)  659  (1911).  In  commenting  on  the 
theory  that  the  company  should  be  allowed 
a  return  on  the  cost  of  such  paving,  the  com- 
mission said:  "The  practical  effects  of  such 
a  theory  are  interesting  and  important. 
Suppose  a  locality  at  the  time  a  gas  com- 
pany was  started  and  its  pipes  laid  were 
content  to  have  unpaved,  or  cheaply  paved, 
streets, — cobblestone,  macadam,  or  gravel 
being  used.  Suppose  the  people  come  to  de- 
mand better  paving,  being  dissatisfied  with 
earlier  conditions,  and  that  asphalt,  brick, 
or  granite  block  with  a  concrete  base  is 
laid  throughout  the  area.  Naturally,  the 
people  appreciate  that  you  must  pay  the 
cost  of  the  repaving;  but  according  to  the 
theory  of  counsel  for  the  company,  the  gas 
consumer  must  also  pay  more  for  gas.  In 
other  words,  everv  time  the  streets  are  im- 
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iometbing  which  adds  no  measurable  valae 
to  its  property,  and  which  cost  it  nothing. 
Justice  would  appear  to  be  fully  satisfied 
when  the  company  is  allowed  to  capitalize 
any  actual  expense  necessitated  by  the  lay- 
ing of  the  pavement,  and  this,  as  stated, 
is  eyerywhere  conceded  to  be  a  legitimate 
charge. 

II,  Adapiatitfti  and  solidification. 

a.  Introduction, 

When  the  builders  turn  a  railroad  over 
to  the  owners  for  operation,  everything  ex- 
cept the  land  is  new  and  green.  From  the 
moment  operation  begins,  the  buildings,  the 
rails,  the  ties,  the  switches,  the  rolling 
stock,  in  short,  all  parts  of  the  physical 
plant  except  the  roadbed,  begin  their  march 
to  the  junk  heap,  as  Mr.  Hatfield,  in  his 
work  on  Modem  Accounting,  very  pictur- 
€squely  puts  it.  Depreciation  sets  in  in- 
8tantly.  The  repairs  are  comparatively  few 
in  the  early  stages  of  operation,  but  grow 
rapidly  as  the  property  ages,  until  the  time 
arrives  when  patching  will  no  longer  an- 
swer, and  the  old  parts  must  be  replaced. 
With  the  roadbed,  the  physical  law  is  difTer- 
ent.  Expenses  connected  with  the  mainte- 
nance of  this  part  of  the  property  are  high 
in  the  initial  stage  of  operation,  but  g^ow 
less  and  less  as  the  bed  settles  and  reaches 
its  normal  state.  Adaptation  has  been  de- 
fined by  Mr.  D wight  B.  Morgan,  an  engi- 
neer connected  with  the  Minnesota  railroad 
appraisal,  as  the  adjustment  of  the  physical 
line  to  its  environment  and  purposes;  and 
solidification  is  defined  by  him  as  the  set- 


tlement of  the  roadbed  to  a  stable  condition. 
The  same  conditions  exist  in  respect  to  the 
earthworks  of  canal  and  irrigation  com- 
panies. 

b.  Conflicting  views  as  to  treatment  of. 

Opinions  of  appraisers  and  others  en- 
gaged in  the  valuation  of  railroad  proper- 
ties are  not  in  harmony  in  respect  to  the 
treatment  this  item  should  receive.  Con- 
flict, however,  does  not  take  on  so  wide  a 
range  as  it  does  with  reference  to  some 
other  question  connected  with  appraisals  of 
public  sejrvice  company  properties.  It  is 
conceded  by  everyone  that  the  cost  of  brings 
ing  these  earthworks  up  to  their  highest 
normal  operating  condition  should  be  al-. 
lowed.  The  difference  in  view  is  merely 
whether  the  expense  belongs  in  the  capital 
account  or  is  an  oper&ting  charge.  Some- 
times a  specific  allowance  under  this  head 
is  rejected,  because  of  the  fact  that  it  has 
been  taken  care  of  elsewhere,  as,  for  ex- 
ample, under  the  head  of  contingencies. 
Where  this  is  the  ground  of  its  disallow- 
ance, it  does  not  mean  that  it  is  not  con- 
sidered a  proper  capital  expenditure.  It 
has  also  been  suggested  that  this  expense 
should  be  charged  to  operation,,  and  that  the 
roadbed  should  not  be  depreciated,  but  al- 
ways be  appraised  at  100  per  cent  of  its 
cost  new.  Again,  while  it  has  been  recog- 
nized that  the  change  in  the  physical  con- 
dition of  the  roadbed  appreciates  its  value, 
a  claim  for  allowance  has  been  rejected  on 
the  ground  of  lack  of  evidence  by  \^hich 
such  value  could  be  measured,  ii 

It  will  be  seen  from  an  examination  of 


proved,  not  only  do  taxes  or  assessments  go 
up.  but  higher  gas  rates  are  justified,  not- 
withstanding the  fact  that  the  company 
may  not  have  paid  $1  in  connection  there- 
with. If  this  theory  is  correct,  citizens 
must  consider,  in  connection  with  every 
civic  improvement,  its  effect  upon  rates  for 
{^as,  electricity,  telephone  service,  water 
transportation,  and  every  other  service 
which  involves  the  use  of  the  subsurface 
of  the  streets.  If  such  improvement  in- 
creases the  cost  of  reproducing  the  under- 
taking supplying  such  service,  higher  rates 
will  thereby  be  justified  than  would  be  rea- 
lonable  before  such  improvement  is  made. 

i^**In  Kansas  and  Oklahoma  no  allow- 
ance is  made  for  this  item.  Mr.  [R.  A.] 
Thompson,  of  Oklahoma,  says  allow^ance 
of  this  item  woTild  be  capitalizing  operat- 
ing expenses. 

"Michigan  makes  no  specific  allowance, 
although  Prof.  [Mortimer  E.]  Cooley  says 
it  has  value,  but  is  usually  allowed  for  in 
operating  expenses.  Mr.  [benry  E.]  Riggs 
states  that  this  item  was  partly  allowed 
for  in  the  10  per  cent  item  for  contingen- 
cies. (Proceedings  American  Society  of 
Civil  Engineers,  November,  1910.)  He  also 
51  L.R.A.(N.S.) 


says :  'There  can  be  no  reasonable  objection 
to  adding  to  the  contract  prices  for  grad- 
ing, ballasting,  etc.,  a  reasonable  amount  to 
cover  not  so  much  the  seasoning  and  set- 
tling of  the  new  roadbed  as  tiie  actual 
money  disbursed  in  work  on  this  new  road- 
bed during  the  first  three  or  four  years  of 
operation  in  order  to  bring  it  up  to  the 
proper  operating  condition.  A  very  con- 
siderable part  of  the  money  spent  on  'main- 
tenance of  track"  for  the  first  few  years 
after  a  new  line  is  built  is  in  reality  de- 
ferred construction  cost.  (The  Valuation 
of  Public-Service  Property,  p.  147.)* 

"Minnesota,  through  her  engineer,  Mr. 
[Dwight  C]  Morgan,  made  a  total  allow- 
ance for  this  sum  amounting  to  $11,743,000, 
or  over  3  per  cent  on  the  total  'present 
value*  of  the  properties,  which  is  about  20 
per  cent  of  the  cost  of  grading.  However, 
the  commission  refused  to  approve  the  item 
in  its  findings.  Mr.  [D.  F.]  Jurgenson  says 
this  item  was  computed  as  follows:  'Main 
line,  one  man.  at  $1.40,  333  days  for  4 
years,  $1,752.80  per  mile,  branch  line,  one- 
half  man,  at  $1.40,  313  days,  for  4  years. 
$876.40  per  mile.' 

"Nebraska  allows  for  adaptation  and  so- 
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the  last  preceding  note,  that  California 
makes  no  allowance  for  adaptation  and 
solidification  of  roadbed  in  its  estimate  of 
reproduction  value,  but  does  recognize  it 
in  its  estimate  of  present  value.  In 
other  words,  the  commission  endeavors  to 
ascertain  the  cost  of  reproducing  the 
property  new  at  the  date  of  the  ap- 
praisal. In  ascertaining  the  present  value 
of  other  physical  property,  accrued  de- 
preciation is  subtracted  from  the  cost 
to  reproduce  new.  It  would  therefore 
seem  to  be  an  entirely  consistent  policy  to 
add  to  the  cost  new,  the  amount  of  appre- 
ciation due  to  the  settlement  and  seasoning 


of  the  roadbed.  At  the  time  the  report  of 
the  committee  on  railroad  taxes  and  plana 
for  estimating  the  fair  value  of  railroad 
property  was  submitted  to  the  National 
Association  of  Railway  Commissioners,  the 
percentage  of  allowance  had  not  been  deter- 
mined. Since  that  time,  however,  the  ques- 
tion has  arisen  in  actual  cases  before  the 
commission.is  In  the  Minnesota  Rate  Case, 
the  lower  court  recognized  the  item  of 
adaptation  and  solidification  of  roadbed  aa 
a  proper  capital  charge.  This  point  waa 
not  directly  passed  upon  in  the  supreme 
court  decision.  18  Other  courts  and  com- 
missions  have  upheld  the  propriety  of  the 


lidification  of  roadbed.  Mr.  [E.  C]  Hurd 
gives  his  reasons  (which  are  stated  in  the 
report). 

''South  Dakota  makes  no  allowance  for 
this  item,  stating  it  is  properly  chargeable 
to  maintenance,  just  as  worn-out  ties  are 
cared  for;  suggesting  that  roadbed  might 
be  allowed  for  at  100  per  cent. 

"Washington  allows  for  adaptation  and 
solidification  at  '10  per  cent  of  tho  cost  of 
reproducing  the  grade.' 

"In  California  no  allowance  will  be  made 
for  this  item  in  the  estimates  of  repro- 
duction value.  However,  in  the  estimates 
of  present  value,  this  factor  will  appear  as 
a  percentage  of  reproduction  value,  or  as 
an  arbitrary  allowance  made  to  cover  main- 
tenance of  roadbed  for  a  short  period.  .  .  . 

"Massachusetts,  in  the  New  York,  New 
Haven,  &  Hartford  Railroad  appraisal,  al- 
lowed $500  per  mile,  being  about  2.6  per 
cent  on  the  cost  of  grading  and  about  .4 
of  1  per  cent  on  the  total  cost  of  road  and 
structures. 

"The  New  York  Public  Service  Conunis- 
sion  for  the  first  district  has  allowed  this 
item  with  others  in  certain  rate  cases.    .    .    . 

"In  New  Jersey  Mr.  Hansel  clearly  recog- 
nized the  item  'solidification  and  adaptation 
of  roadbed,'  as  an  element  of  cost,  and  that 
it  must  be  provided  for.  He  says,  however: 
'The  railroad  company  is  entitled  to  claim 
this  cost  as  a  part  of  their  investment.  We 
have  no  means  of  determining  the  amount 
of  solidification  or  settlement,  even  ap- 
proximately, and  have  not  therefore  at- 
tempted to  fix  any  definite  unit  of  values 
for  same. 

"No  allowance  is  made  for  the  cost  of 
solidification  and  adaptation  of  roadbed,  as 
such  has  been  allowed  by  the  Wisconsin 
Commission."  Report  of  Committee  on 
Railroad  Taxes  &  Plans  for  Ascertaining 
Fair  Valuation  of  Railroad  Property,  at  the 
24th  Annual  Convention  of  the  National 
Association  of  Railway  Commissioners,  1 
Public  Service  Regulation,  757. 

18  In  Re  Lake  Tahoe  R.  &  Transp.  Co.  2 
Cal.  R.  R.  C.  R.  830  (1913),  the  commission's 
engineer  appreciated  the  item  of  grading  10 
per  cent  in  excess  of  the  estimated  repro- 
.  duct  ion  value,  except  as  to  clearing,  grub- 
bing, and  rip-rap,  which  were  estimated  at 
100  per  cent.  The  additional  10  per  cent 
61  L.R.A.(N.S.) 


was  for  the  solidification  and  adaptation 
of  roadbed.  The  commission  said:  *'Witb 
reference  to  solid  rock,  an  appreciation  of 
10  per  cent  has  been  allowed,  although  the 
commission  is  making  further  investigations- 
in  appreciation  of  solid  rock,  and  may  not 
hereafter  allow  more  than  6  per  cent.*' 

In  Re  Tonopah  &  -Tidewater  R.  Co.  Cal. 
Dec.  836,  July  29th,  1913,  an  allowance  of 
8  per  cent  was  made  on  the  item  of  grading' 
for  appreciation. 

13  In  Shepard  v.  Northern  P.  R.  Co.  184 
Fed.  765,  it  is  said:  "There  are  exceptiona 
because  the  master  allowed  to  the  Northern 
Pacific  Company  $1,613,612.76,  to  the  Great 
Northern  Company  $3,219,642,  and  to  the 
Minneapolis  &  St.  Louis  Railroad  Company 
$608,896.43,  for  the  solidification  and  adap- 
tation of  their  respective  railroads,  and  de- 
ducted nothing  from  the  cost  of  reproduc- 
tion for  depreciation.  But  these  amounts 
are  those  allowed  by  the  defendants'  engi- 
neer and  witness  Morgan  in  his  original 
estimates  of  the  cost  of  reproduction  which 
he  reported  to  the  commission,  and  there 
is  much  other  evidence  in  the  record  to  sus- 
tain them.  It  is  clear  that  a  new  railroad 
may  appreciate  or  depreciate  as  it  grows 
older.  It  may  be  renewed,  repaired,  and 
improved  day  by  day  and  year  by  year  as 
it  is  operated,  until  its  embankments  be- 
come more  solid,  its  culverts  and  bridges 
firmer  and  more  reliable,  its  ties  and  rails 
more  steadfast  and  secure,  and  its  rolling: 
stock  more  seasoned  and  better  adapted  to 
its  service  and  to  the  railroad  it  traverses, 
and  until  the  whole  property  becomes  more 
valuable  than  it  was  when  it  was  first 
constructed.  On  the  other  hand,  its  em- 
bankments and  its  roadbed  may  be  neglected 
and  permitted  to  deteriorate  by  the  action 
of  rain,  snow,  and  frost,  its  ties  may  be  al- 
lowed to  become  partially  decayed,  its  bolts 
and  rails  loose,  and  its  rolling  stock 
worn,  without  adequate  repair«i,  until  the 
entire  property  suffers  great  depreciation. 
Whether,  at  a  given  time,  a  railroad  prop- 
erty is  more  or  less  valuable  than  it  would 
be  if  it  had  just  been  constructed,  is  a  ques- 
tion of  fact  that,  in  a  suit  of  this  nature^ 
must  be  answered  by  the  evidence.  That 
evidence  in  this  case  is  that  the  railroads, 
rolling  stock,  and  appurtenances  which  con- 
stitute the  great  transportation  machines 


KOTE  TO  PEOPLE     ex  rel.  KINGS  COUNTY  L.  CO.  v.    WILLCOX. 


15 


duLiye  for  adaptation  or  solidification,  i* 
Upon  the  question  of  adaptation  of  a  rail- 
road to  its  environment  and  purposes,  it  has 
been  said:  ''An  established  railroad  system 
may  be  worth  more  than  its  original  cost 
and  more  than  the  mere  cost  of  its  physical 
reproduction.  .  •  •  The  inevitable  errors 
in  its  building  which  finite  minds  and 
bands  cannot  avoid  have  been  measurably 


corrected;  time  and  eifort  have  produced 
a  commercial  adjustment  between  it  and 
the  country  it  was  intended  to  serve;  rela- 
tions have  been  established  with  patrons, 
and  sources  of  trafiSc  have  been  opened  up 
and  made  tributary.  In  other  words,  the 
railroad,  unlike  one  newly  constructed, 
is  fully  equipped  and  is  doing  business  as 
a  going  concern."  u     But  the  New  York 


oi  these  companies  in  Minnesota,  are  in  bet- 
ter condition  for  use,  more  eilicient,  more 
steadfast,  better  adapted  to  each  other,  than 
if  their  construction  was  just  completed; 
that  all  depreciation  had  been  offset  by  ap- 
preciation, and  that  values  to  the  amounts 
here  allowed  by  the  master  have  been  added 
to  the  values  of  these  properties  new,  by 
their  age,  their  repairs,  their  renewals,  their 
adaptation,  and  the  assured  efficiency  that 
comes  from  constant  careful  maintenance 
and  operation.  There  was  no  error  in  these 
allow&nceft." 

i«  In  Mercantile  Trust  Co.  v.  Texas  &  P. 
R.  Co.  51  Fed.  529,  McCormick,  J.,  points 
out  that  seasoning  is  a  proper  cost  of  a 
railroad  plant.  He  says:  ''In  the  race  to 
occupy  territory,  or  to  avail  of  the  state's 
donations  of  land,  or  to  get  a  basis  for 
the  issuance  and  placing  of  their  bonds,  or 
to  meet  the  crying  want  of  communities 
along  their  projected  lines,  or  for  one  or 
more  or  all  of  these  considerations,  the  de- 
fendant railways  hurried  the  construction 
of  their  lines,  and  opened  them  for  busi- 
ness in  a  green  and  unfinished  condition, 
with  unseasoned  roadbeds,  ties,  rails,  cul- 
verts, and  bridges,  and  rolling  stock,  not 
adequate  to  move  or  bear  the  weight  of 
their  present  traffic,  and  with  very  little 
terminal  and  way  station  equipment.  That 
in  large  sections  of  the  state  through  which 
these  railways  pass,  the  most  fertile,  fully 
occupied  and  developed,  and  furnishing  the 
bulk  of  their  domestic  freight  and  passenger 
traffic,  the  character  of  the  soil  is  such  as 
renders  it  extremely  difficult  and  expensive 
to  construct  and  to  maintain  a  sound  road- 
bed, and  to  keep  the  ties  on  top  of  it;  time 
and  use  and  constant  large  adaitions  to  the 
dump  being  required,  and  these  not  always 
fflScient.  That  the  cost  of  construction  and 
equipment  up  to  tiie  time  when  these  roads 
were  respectively  opened  for  business  was 
far  short  of  the  proper  cost  of  their  plant 
as  it  exists  to-da^.  That  this  proper  cost 
of  their  plant  as  it  exists  to-day  exceeds,  in 
the  case  of  each  of  these  railways,  the 
amount  of  its  bonded  indebtedness.  That 
these  roads  could  be  duplicated  only  by  go- 
ing throfugh  a  similar  process  of  seasoning, 
and  thai  even  with  the  present  reduced  mar- 
ket value  of  much  of  the  construction  and 
equipment  material,  and  the  advantages  of 
transportation  of  the  same  to  interior 
points,  which  existing  roads  would  furnish, 
fuch  duplicates,  with  equal  right  of  way, 
roadbed,  track,  rolling  stock,  terminal  and 
var  station  facilities,  could  not  be  acquired 
and  constructed  now  for  less  money  than 
these  roads  have  cost." 
51  L.R.A.(N.S.) 


In  Metropolitan  Trust  Co.  v.  Houston  & 
T.  C.  R.  Co.  90  Fed.  683,  McCormick,  J., 
says  that,  in  estimating  the  value  of  rail- 
road property,  an  allowance  should  be  made 
for  the  increase  due  to  the  settling,  season- 
ing, and  permanent  establishment  of  the 
railways. 

In  He  Report  of  the  Physical  Valuation 
of  Nebraska  Railways,  4  Neb.  S.  R.  C.  R. 
447  (1911),  with  reference  to  "Adaptation 
and  Solidification  of  Roadway,"  this  item 
was  included  as  reasonable  in  representing 
the  cost  or  value  of  labor  and  material  over 
and  above  the  normal  maintenance  cost  of 
an  established  roadway.  A  period  of  three 
years  was  determined  as  proper  in  order  to 
thoroughly  adapt  and  solidify  a  newly  con- 
structed property,  involving  therein  labor 
in  the  maintenance  of  the  track  structure 
and  material  providing  against  subsidence 
in  the  earthwork. 

In  the  Holyoke  Water  Power  Co.'s  Valu- 
ation, the  commission,  in  considering  the 
market  value  of  the  property,  said:  *'ln 
this  connection,  as  bearing  upon  the  market 
value  of  the  property,  we  have  also  taken 
into  account,  among  other  things  intro- 
duced in  evidence,  the  fitness,  suitability, 
and  adaptability  of  the  plants  for  the  serv- 
ice required;  their  ability  to  supply  present 
needs,  and  to  what  extent  they  can  be  de- 
pended upon  to  produce  gas  or  electricity 
for  the  future;  how  efficiently  and  econom- 
ically thev  can  be  carried  on;  their  lo- 
cation with  reference  to  facility  for  produc- 
ing supplies  and  to  dispose  oi^  their 
product;  and  whether  or  not  there  are  any 
faults  or  defects  inherent  in  the  plants,  in- 
dependent of  the  diminution  factors  con- 
tained in  third  clause,  such  as  any  faulty 
arrangement  of  the  works  or  any  part 
thereof,  inadequate  facilities  for  their  ex- 
tension or  for  any  necessary  changes,  any 
lack  of  capacitv  to  supply  the  output  for 
present  or  for  niture  requirements,  any  un- 
due expense  necessary  for  repairs  and  re- 
placements, or  other  excessive  cost  of  oper- 
ation, or  any  other  fault  inherent  in  the 
systems  not  included  in  clause  third,  which 
increases  the  trouble  and  expense  of  making 
and  distributing  gas  and  electricity,  and 
thereby    affects   the   market   value    of   the 

Slants."      Holyoke    Water    Power    Co.    18 
[ass.  G.  &  E.  L.  C.  R.  77  (1903).     (Prop- 
erty taken  over  by  municipality.) 

"Missouri,  K.  &  T.  R.  Co.  v.  Love,  177 
Fed.  493. 

Hon.  C.  A.  Prouty,  of  the  Interstate  Com- 
merce Commission,  has  made  the  following 
striking  presentation  of  this  problem:  "The 
first  railroad  which  the  commission  is  pro- 
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Commission,  First  Department,  has  refused 
to  apply  this  principle  to  adaptation  of  a 
street  railway  to  its  purpose,  holding  that 
interest  and  operating  expenses  for  several 
months  after  operation  actually  begins  can- 
not be  capitalized  on  the  theory  that  opera- 
tion up  to  that  time  is  experimental.  ^6 
In  the  Yaluation  of  a  water  company's 
plant,  a  claim  for  a  large  sum  was  made  for 
the  appreciation  of  the  earthworks  of  the 
company's  canal  due  to  the  packing  of  the 
banks  and  silting.  The  claim  was  rejected, 
but  on  the  ground  that  the  ^idence  was 
insufficient  for  a  basis  of  calculation.  17 

c.  Treatment  as  capital  or  operating  ex^ 

penses. 

The  fundamental  reasons  for  treating 
appreciation  due  to  the  adaptation  or  solidi- 
fication of  roadbeds  and  earthworks  as  a 
capital  charge  or  an  operating  expense  have 
not  been  very  satisfactorily  explained. 
What  should  be  the  rule?  Let  it  be  as- 
sumed, for  the  purpose  of  illustration,  that 
ordinary  natural  laws  are  reversed,  and 
that   physical   property,   instead   of   depre- 


ciating in  spite  of  repairs,  actually  appre- 
ciates until  it  attains  the  point  of  its  high- 
est efficiency,  from  which  time  it  neither 
appreciates  nor  depreciates.  Assume  that 
a  new  steam  engine  may  be  bought  by  the 
expenditure  of  $1,000;  that,  by  the  further 
expenditure  of  $100  a  year  for  ten  years, 
it  will  be  brought  to  its  highest  standard 
of  efficiency,  and  will  so  remain  forever. 
At  the  end  of  ten  years  the  engine  has  cost 
$2,000.  This  cost  will  probably  measure 
its  value  at  the  time.  In  other  words,  if  the 
owner  had  bought  a  similar  engine  ten  years 
old,  it  would  have  probably  cost  $2,000, 
Instead,  hov/ever,  of  buying  it  in  that  condi- 
tion, a  new  engine  is  purchased,  so  that  the 
yearly  expenditure  is  necessary  to  bring  it 
up  to  its  greatest  efficiency.  Is  the  sum  of 
$1,000  spent  for  this  purpose  a  capital 
charge  or  an  operating  expense?  It  is  obvi- 
ously a  capital  charge,  and  for  precisely 
the  same  reason  the  original  expenditure 
of  $1,000  for  the  engine  should  be  deemed 
a  capital  charge,  rather  than  an  operating 
expense. 

One  reason  for  putting  certain  expendi- 
tures  into   the   capital   account   is  to   dis- 


ceeding  to  survey  in  what  is  known  as  the 
Pacific  District  is  the  San  Pedro,  Los  An- 
geles, &  Salt  Lake,  extending  from  San 
Pedro,  California,  to  Salt  Lake  City,  Utah, 
some  800  miles.  Most  of  this  road  has  been 
built  in  comparatively  recent  times,  and  the 
circumstances  and  cost  of  construction  are 
fairly  well  known.  The  course  of  the  road 
is  for  the  most  part  through  an  arid  desert. 
A  certain  section  of  it,  when  built,  was  lo- 
cated where  no  man  thought  it  could  ever 
be  disturbed  by  floods,  yet  shortly  after  it 
was  opened  for  operation,  the  floods  came 
and  carried  out  this  portion.  It  was  at 
once  reconstructed  upon  a  new  location  sup- 
posed to  be  beyond  all  possible  danger  from 
a  recurrence  of  the  previous  disaster,  never- 
theless the  waters  again  came  and  washed 
away  this  same  section;  whereupon  it  was 
rebuilt  upon  a  third  location,  beyond  all 
possible  reach  of  future  trouble  from  this 
source.  Considering  the  nature  of  the  road 
and  the  people  who  were  interested  in  its 
construction,  it  seems  probable  that  due 
caution  was  exercised  in  the  original  loca- 
tion; that  is,  that  a  reasonably  prudent 
man  building  this  railroad,  as  those  men 
did,  to  be  operated  by  them  as  a  railroad, 
would  have  located  it  as  it  was  located.  It 
is  undoubtedly  true  that  the  second  loca- 
tion was  made  witli  great  care,  and  was  be- 
lieved to  be  beyond  possible  danger.  It  has 
cost  a  large  sum  more  to  rebuild  this  road 
than  it  would  have  originally  cost  to  con- 
struct it  where  it  is  to-day.  Now,  in  de- 
termining the  value  of  this  property,  what, 
if  any,  allowance  is  to  be  made  for  this  ex- 
perimental outlay?  If  the  government  it- 
self had  constructed  this  railroad,  it  prob- 
ably would  have  had  the  same  experience 
and  would  have  expended  the  same  amount 
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of  money  which  the  owners  actually  did. 
This  illustration  puts  the  question  in  a 
very  striking  form,  but  the  same  idea  enters 
more  or  less  into  the  valuation  of  most  of 
the  railroads  of  this  country.  There  has  of 
necessity  been  a  certain  amount  of  experi- 
ment before  hitting  on  the  right  and  proper 
thing.  Does  this  development  expense  con- 
stitute an  element  of  value  which  may  be 
recognized  to-day,  or  must  the  owners  of 
these  public  utilities  stand  the  loss  of  their 
mistakes  in  the  same  way  that  the  owner 
of  a  private  enterprise  would?  Vast  sums 
of  money  are  involved  in  the  answer  to  that 
very  simple  question."  Address  before  the 
Second  Annual  Meeting  of  the  Chamber  of 
Commerce  of  the  United  States  of  America, 
in  Washington,  February  11,  1914,  3  Pub- 
lic Service  Regulation,  61. 

16  Re  Bond  Issue  of  New  York  k  N.  S. 
Traction  Co.  3  P.  S.  C.  R.  (1st  D.  N.  Y.) 
63  (1912).  To  the  same  effect.  Re  2d 
Reorganization  Plan  of  3d  Ave.  .R.  Co.  2 
P.  S.  C.  R.  (1st  D.  N.  Y.)  347  (1910), 
and  Re  Metropolitan  Street  R.  Co.  3  P.  S. 
C.  R.    (1st  D.  N.  Y.)    113    (1912). 

17  In  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  v.  Stanislaus  County,  191  Fed. 
875,  an  irrigation  case,  the  company  claimed 
the  sum  of  $129,365  for  appreciation  of  the 
earthworks  of  its  canal  due  to  packing  of 
the  banks  and  silting,  thus  avoiding  breaks 
and  preventing  the  loss  of  water  by  seepage. 
After  reviewing  the  testimony  on  this  point, 
the  master  said :  "After  •  a  careful  exami- 
nation of  all  the  testimony  on  this  question, 
I  find  I  am  unable  to  make  either  a  calcu- 
lation as  to  appreciation  or  depreciation 
of  the  earthworks  of  the  canal,  and  shall 
assume  that  the  one  offsets  the  other." 
The  court  reached  the  same  conclusion. 
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b-ibute  the  burden  of  the  service  equitably 
among  the  consumers  who  are  benefited  by 
it  If  the  yearly  expenditures  of  $100, 
made  to  bring  the  engine  up  to  the  highest 
state  of  efficiency,  -were  charged  to  the  oper- 
ating account,  the  result  would  be  that  the 
consumers  of  the  first  ten  years  would  bear 
one  half  of  the  whole  expense  of  the  engine, 
which,  in  justice,  ought  to  be  distributed 
over  the  entirq  period  of  its  usefulness. 

If  it  is  assumed  that  a  new  public  service 
company  is  organized,  and  is  to  be  allowed 
to  earn  a  return  on  the  cost  of  its  property 
neW;  including  this  engine,  it  would  be  of 
some  advantage  to  the  company  to  have  the 
annual  expenditure  of  $100  charged  to  oper- 
ating expenses.  If  so  charged,  the  company 
would,  of  course,  not  be  allowed  to  earn  a 
return  upon  it,  but  neither  would  the 
stockholders  have  to  advance  this  money 
out  of  their  own  pockets,  and,  having  title 
to  the  engine,  they  would,  if  called  upon  to 
sell  it,  profit  by  its  appreciated  value. 

If  one  railroad  company  desired  to  pur- 
chase the  property  of  anotner,  it  would  un- 
doubtedly pay  more  for  a  seasoned  than  it 
would  for  a  green  roadbed.  The  value  of 
such  a  roadbed  has  undoubtedly  appre- 
ciated. If  that  part  of  the  appreciation 
which  is  due  to  expenditures  has  been  paid 
for  by  the  patrons  of  the  road,  as  would  be 
the  case  if  such  outlays  were  charged  to 
operating  expenses,  the  company  would 
profit  by  the  process,  upon  the  sale  or  con- 
demnation of  its  property.  For  rate-mak- 
ing purposes,  it  would  make  little  difference 
to  the  company  which  method  was  adopted. 

It  would  be  unjust,  of  course,  to  allow 
the  company  to  include  such  charges  in  its 
operating  expenses  and  then  permit  it  to 
earn  a  return  upon  them  as  part  of  its  in- 
vestment, if  this  matter  were  wholly  with- 
in the  discretion  of  the  courts.  The  great 
practical  difficulty  in  applying  the  princi- 
ple to  the  adaptation  and  solidification  of 
roadbed  is  to  determine  what  part  of  the 
early  expenditures  really  belong  to  main- 
tenance, and  what  part  goes  to  make  up 
the  appreciated  value.  If  all  expenses  after 
operation  begins  are  charged  to  operation, 
it  is  a  serious  question,  even  in  a  rate  case, 
whether  the  appreciated  value  of  the  road- 
bed would  not  have  to  be  recognized  as 
part  of  the  property  of  the  company  upon 
which  it  is  entitled  to  earn  a  return.  Re- 
Terting  to  the  steam  engine  illustration 
again,  let  it  be  supposed  that  the  valuation 
is  made  in  the  eleventh  year.  It  is  found 
from  an  examination  of  the  books  of  the 
company  that  the  yearly  expenditures  of 
$100  for  the  improvement  of  the  engine 
have  not  been  made  out  of  the  pockets  of 
the  stockholders,  but  from  the  earnings  of 
the  company.  The  mere  fact  the  consumers 
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have  paid  for  half  of  the  present  cost  or 
value  of  engine  does  not  change  its  nature 
as  capital.  The  increment  of  value  has 
been  added  to  it,  and  the  title  is  in  the 
company.  The  problem  of  the  treatment  it 
shall  receive  is  therefore  the  same  as  that 
in  respect  to  the  treatment  of  all  appre- 
ciated values.  If  the  rule  is  adopted  that 
donations  of  land  are  to  be  recognized  as 
part  of  the  property  of  a  public  service 
corporation  upon  which  it  is  entitled  to 
earn  a  return, — and  this  appears  to  be  the 
sound  rule, — consistency  would  require  the 
adoption  of  the  same  rule  here.  If  the  Con- 
stitutions require  that  the  value  basis  shall 
be  adopted  in  measuring  the  amount  the 
company  is  to  receive  for  its  property,  or 
the  amount  upon  which  it  is  entitled  to 
earn  a  return,  it  would  seem  to  follow  that 
the  company  would  here  be  entitled  to  have 
the  engine  valued  at  $2,000  rather  than 
at  $1,000.  If  the  engine  at  the  time  of 
the  valuation  would  actually  sell  for  $2,000, 
how  would  it  be  possible  to  allow  the  prop- 
erty to  earn  a  return  only  on  $1,000,  on 
the  theory  that  the  additional  value  had 
been  contributed  by  consumers,  without 
being  guilty  of  taking  the  company's  prop- 
erty without  compensation  7 

The  problem  of  the  treatment  of  the  item 
of  adaptation  and  solidification  of  earth- 
works is  no  different  from  that  of  the  treat- 
ment of  the  steam  engine  operating  under 
the  conditions  named.  It  would  appear, 
therefore,  that  the  expenditures  necessary 
to  bring  a  roadbed  up  to  its  highest  state 
of  efficiency  were  theoretically  a  capital 
charge,  rather  than  an  operating  expense. 
Treating  such  expenditures  as  operating 
costs  is  unjust  to  the  patrons  of  the  road, 
since  it  practically  requires  them  to  donate 
the  appreciated  value  to  the  company. 

£[«  C«  S. 
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J.  S.  GOTT,  Appt., 

V. 

BEREA  COLLEGE  et  al. 
(156  Ky.  376,  161  S.  W.  204.) 

College  —  rule  restricting  patronage  of 
pupils  ^  reasonableness. 

1.  A  rule  by  a  college  which  provides 
board  and  lodging  for  its  pupils,  forbidding 

Note,  ^  Right  of  third  person  to  cont^ 
plain  of  regulations  concerning  con- 
duct of  students,  employees,  etc.,  hy 
which  he  is  injuriously  affected. 

The  only  case  besides  Gott  v.  Berea  Col- 
lege, falling  within  the  scope  of  the  note, 
in  which  there  was  no  element  of  malice 
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them  to  patronize  restaurants  not  controlled 
by  it,  is  not  unreasonable. 

Case  —  forbidding  patronaire  of  restau- 
rant «  rlffbt  of  action. 

2.  The  proprietor  of  a  restaurant  who  is 
not  a  student  in  a  college,  and  haa  no 
children  as  such  students,  has  no  right  of 
action  against  the  collie  for  forbidding 
pupils  to  patronize  his  restaurant. 

(December  11,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Madison  County 
in  dcfendaDts'  favor  in  a  suit  to  enjoin  them 
from  boycotting  plaintiff's  business,  and  for 
damages  occasioned  by  said  boycott.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Sullivan  and  S.  Mayner 
Wallace,  for  appellant: 

Berea  College  had  no  authority,  under 
its  charter,  to  make  or  to  enforce  the  by- 
law, and  therefore  the  same  is  void. 

Plant  V.  Woods,  176  Mass.  402,  51  L.R.A. 
339,  79  Am.  St.  Rep.  330,  67  N.  E.  1011; 


Chase,  Lead.  Cas.  on  Torts,  pp.  293,  300; 
Pollock,  Torts,  Webb's  ed.  pp.  406,  409; 
Bigelow,  Torts,  pp.  115  et  seq.;  8  Cyc.  650 
et  seq.;  1  Clark  &  M.  Priv.  Corp.  365; 
Sayre  v.  Louisville  Union  Benev.  Asse.  1 
Duv.  143,  86  Am.  Dec.  613.    . 

The  by-law  is  void  because  it  is  unrea- 
sonable and  illegal. 

10  Cyc.  1358;  Kinzer  ▼.  Independent 
School  Dist.  (Kinzer  v.  Toms),  129  Iowa, 
441,  3  LJlwA.(N.S.)  496,  106  N.  W.  686,  6 
Ann.  Cas.  996;  Cross  v.  Walton  Graded 
Common  School  Dist.  121  Ky.  469,  89  S. 
W.  506;  State  ex  rel.  Bowe  v.  ^oard  of 
Education,  63  Wis.  234,  63  Am.  Rep.  282,  23 
N.  W,  102;  31  Cyc.  1134,  1135;  29  Am. 
&  Eng.  Enc  Law,  327;  10  Cyc.  356,  359; 
State  ex  rel.  Clark  v.  Osborne,  24  Mo.  App. 
309,  32  Mo.  App.  536;  Hobbs  v.  Germany, 
94  Miss.  469,  22  L.R.A.(N.S.)  983,  49  So. 
516 ;  Sayre  v.  Louisville  Union  Benev.  Asso. 
1  Duv.  143,  85  Am.  Dec.  613. 

The  by-law  is  void  because  in  derogation 
of  the  students'  civil  rights,  in  violation  of 


or  purpose  to  injure  any  particular  person, 
ap[)ear8  to  be  Jones  v.  Cody,  132  Mich.  13, 
62  L.R.A.  160,  92  N.  W.  495,  holding  that 
a  tradesman  has  no  right  of  action  againat 
the  principal  of  a  public  school  for  enforc- 
ing a  lawful  order  of  the  board  of  educa- 
tion requiring  pupils  to  go  directly  home 
when  dismissed  from  school,  although  the 
effect  of  such  enforcement  is  to  injure  his 
trade  with  the  pupils.  The  court  stated 
that  "no  trader  or  merchant  has  the 
constitutional  right  to  have  children  re- 
main in  his  place  of  business  in  order  that 
they  may  spend  money  there  while  they  are 
on  their  way  to  and  from  school.  The 
liberty  of  neither  the  child  nor  parent  nor 
trader  is  at  all  unlawfully  restrained  by 
this  rule  and  its  reasonable  enforcement. 
The  rule  does  not  interfere  with  the  right 
of  the  parent,  to  send  his  child  upon  an 
errand  to  a  store  or  other  reputable  place, 
or  to  the  home  of  a  relative  or  friend  to 
visit.  Neither  does  it  restrict  the  author- 
ity of  parents  over  their  children." 

In  People  ex  rel.  Pratt  v.  Wheaton  Col- 
lege, 40  111.  186,  discussed  in  the  opinion 
in  GoTT  V.  Bebea  College,  the  complaint 
of  the  rule  in  question  was  not  made  by 
the  society  affected  thereby,  but  by  the 
father  of  a  student  who  had  been  suspend- 
ed because  of  his  violation  of  the  rule; 
the  father  having  applied  for  mandamus  to 
compel  the  reinstatement  of  the  son. 

See  Payne  v.  Western  &  A.  R.  Co.  13  Lea, 
507,  49  Am.  Rep.  666,  holding  that  a 
trader  had  no  cause  of  action  against  an 
employer  for  maliciously  posting  a  notice 
forbidding  his  employees  to  trade  with  him : 
and  Heywood  v.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373,  holding  that  the  owner  of  a 
house  has  no  cause  of  action  against  an 
employer  who  maliciously  refuses  to  em- 
plov  anyone  who  may  lease  such  house. 
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So,  in  Guethler  v.  Altman,  26  Ind.  App. 
587,  84  Am.  St.  Rep.  313,  60  N.  E.  355,  an 
action  by  a  dealer  in  confectionery  and 
school  supplies  against  the  school  board, 
wherein  it  was  alleged  that  the  teacher  of 
the  high  school  for  several  months  made 
continual  and  increasing  efforts,  by  means 
of  persuasion  and  threats  and  intimida- 
tion, to  prevent  the  pupils  of  the  high 
school  over  whom  he  had  particular  charge 
and  control  from  visiting  and  patronizing 
his  place  of  business;  that  he  talked  to  the 
pupils,  advising  them  to  stay  away  from 
the  plaintiff's  place  of  business  and  to 
purchase  their  school  supplies  elsewhere, 
and  that  in  doing  these  things  he  was 
following  instructions  given  him  by  the 
school  board  and  superintendent,  and  all 
that  was  done  was  with  the  full  knowledge 
of  the  board  and  superintendent.  The 
court,  in  holding  no  cause  of  action  existed, 
said  that  it  was  proper  for  the  school  au- 
thorities to  make  such  reasonable  rules  and 
regulations  as  were  necessary  for  the  dis- 
cipline, government,  and  management  of 
the  school,  that  it  was  not  an  unlawful  act 
for  the  teacher  to  advise  or  persuade  the 
pupils  not  to  visit  such  store,  and  the  fact 
that  he  acted  maliciously  did  not  change 
the  rule.  That  an  act  which  is  lawful  in 
itself  and  which  violates  no  right  cannot 
be  made  actionable  because  of  the  motive 
which  induced  it.  (See,  in  this  connection, 
note  in  62  L.R.A.  674,  on  the  general  subject 
of  the  effect  of  bad  motive  to  make  action- 
able what  would  otherwise  not  be.) 

As  to  validity  of  agreement  at  common 
law  by  which  an  employer  seeks  to  direct 
the  trade  of  his  employees  to  the  other 
party,  see  note  to  Stewart  v.  Stearns  &  C. 
Lumber  Co.  24  L.R.A.(N.S.)  649. 

J.  H.  B. 
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their  personal  liberty,  and  on  other  grounds 
of  public  policy. 

Dittxich  T.  Gobey,  119  CaL  599,  51  Pac. 
962;  Union  Cent.  L.  Ins.  Co.  ▼.  Champlin, 
11  Okla.  184,  55  ImRj^.  109,  65  Pac.  836; 
Pollock,  Contr.  p.  316;  Parsons  y.  Trask,  7 
Gray,  473,  66  Am.  Dec  502;  1  Clark  &  M. 
PriT.  Corp.  402;   9  Cyc  468. 

Defendants  may  be  enjoined  from  inter- 
fering with  plaintiff's  business. 

Tunstall  y.  Steams  Coal  Co.  41  L.R.A. 
(X.S.)  453,  113  C.  C.  A.  132,  192  Fed.  808; 
Lewis  y.  Bloede,  120  C.  C.  A.  335,  202  Fed. 
7;  Underbill  v.  Murphy,  117  Ky.  640,  111 
Am.  St.  Rep.  262,  78  S.  W.  482,  4  Ann.  Cas. 
780;  Quinn  y.  Leathern  [19011  A.  C.  495, 
1  B.  R.  C.  197,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749,  70  L,  J.  P.  C.  N.  S.  76,  65 
J.  P.  708,  50  Week.  Rep.  139;  Berry  y. 
Donoyan,  188  Mass.  353,  5  LJIJ^.(N.8.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3 
Ann.  Cas.  738 ;  South  Wales  Miners'  Federa- 
tion y.  Glamorgan  Coal  Co.  [1905]  A. 
C.  239,  1  B.  R.  C.  1,  21  Times  L.  R.  441, 
74  L.  J.  K.  B.  N.  S.  526,  53  Week.  Rep. 
593,  92  L.  T.  N.  S.  710,  2  Ann.  Cas.  436; 
Read  y.  Friendly  Soc.  of  Operatiye  Stone- 
masons [1902]  2  K.  B.  88,  18  Times  L.  R. 
577.  71  L.  J.  K.  B.  N.  S.  634,  50  Week.  Rep. 
619,  86  L.  T.  N.  S.  593. 

Mr.  John  Noland  also  for  appellant. 

Messrs.  Burnam  A  Bornam  for  appel- 
J6es. 

Nnnn,  J^  deliyered  the  opinion  of  the 
court: 

The  appellant^  J.  S.  Gott,  about  the  1st 
of  September,  1911,  purchased  and  was  con- 
ducting a  restaurant  in  Berea,  Kentucky, 
across  the  street  from  the  premises  of 
Berea  College.  A  restaurant  had  been  con- 
ducted in  this  same  place  for  quite  a  long 
while  by  the  party  from  whom  Gott  pur* 
chased.  For  many  years  it  has  been  the 
practice  of  the  goyerning  authorities  of 
Berea  College  to  distribute  among  the  stu- 
dents at  the  beginning  of  each  scholastic 
Tear  a  pamphlet  entitled  "Students'  Man- 
ual/' containing  the  rules  and  regulations 
of  the  college  for  the  goyemment  of  the 
student  body.  Subsection  3  of  this  manual, 
ander  the  heading  "Forbidden  Places,"  en- 
joined the  students  from  entering  any  "place 
of  ill  repute,  liquor  saloons,  gambling 
houses,"  etc.  During  the  1911  summer  ya- 
cation,  the  faculty,  pursuant  to  their  usual 
practice  of  reyising  the  rules,  added  another 
clause  to  this  rule  as  to  forbidden  places, 
and  the  rule  was  announced  to  the  student 
body  at  chapel  exercise  on  the  first  day  of 
the  fall  term,  which  began  September  11th. 
The  new  rule  is  as  follows:  "(b)  Eating 
houses  and  places  of  amusement  in  Berea, 
rM  controlled  by  the  college,  must  not  be 
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entered  by  students  on  pain  of  immediate 
dismission.  The  institution  provides  for  the 
recreation  of  its  students,  and  ample  accom- 
modation for  meals  and  refreshment,  and 
cannot  permit  outside  parties  to  solicit  stu- 
dent patronage  for  gain." 

Appellant's  restaurant  was  located  and 
conducted  mainly  for  the  profits  arising 
from  student  patronage.  During  the  first 
few  days  after  the  publication  of  this  rule, 
two  or  three  students  were  expelled  for 
its  violation,  so  that  the  making  of  the  rule 
and  its  enforcement  had  the  effect  of  very 
materially  injuring,  if  not  absolutely  ruin- 
ii^g»  appellant's  business  because  the  stu- 
dents were  afraid  to  further  patronize  it. 

On  the  20th  day  of  September  appellant 
instituted  this  action  in  equity  and  pro- 
cured a  temporary  restraining  order  and 
injunction  against  the  enforcement  of  the 
rule  above  quoted,  and  cliarging  that  the 
college  and  its  officers  unlawfully  and  ma- 
liciously conspired  to  injure  his  business  by 
adopting  a  rule  forbidding  students  enter- 
ing eating  houses.  For  this  he  claimed 
damages  in  the  sum  of '$500.  By  amended 
petitions  he  alleged  that,  in  pursuance  of 
such  conspiracy,  the  college  officers  had  ut- 
tered slanderous  remarks  concerning  him 
and  his  business,  and  increased  his  prayer 
for  damages  to  $2,000.  The  slanderous  re- 
marks were  alleged  to  have  been  spoken  at 
chapel  and  other  public  exercises  to  the 
student  body  as  a  reason  for  the  rule,  and 
were  to  the  effect  that  appellant  was  a 
bootlegger,  and  upon  more  than  one  occa- 
sion had  been  charged  and  convicted  of 
illegally  selling  whisky.  Berea  College  an- 
swered and  denied  that  any  slanderous  re- 
marks had  been  made  as  to  appellant,  or 
that  they  had  conspired  maliciously  or  oth- 
erwise, or  that  the  rule  adopted  was  either 
unlawful  or  unreasonable.  In  the  second 
paragraph  the  college  affirmatively  set  forth 
that  it  is  a  private  (incorporated)  institu- 
tion of  learning,  supported  wholly  by  pri- 
vate donations  and  its  endowment  and  such 
fees  as  it  collects  from  students  or  parents 
of  students  who  desire  to  become  affiliated 
with  said  institution  and  abide  by  and  con- 
form to  the  rules  and  regulations  provided 
by  the  governing  authorities  of  the  college 
for  the  conduct  of  the  students;  that  every 
student  upon  entering  said  institution 
agrees,  upon  pain  of  dismissal,  to  conform 
to  such  rules  and  regulations  as  may  be 
from  time  to  time  promulgated;  that  the 
institution  aims  to  furnish  an  education 
to  inexperienced  country,  mountain  boys  and 
girls  of  very  little  means  at  the  lowest  pos- 
sible cost;  that  practically  all  of  the  stu- 
dents are  from  rural  districts  and  unused  to 
the  wavs  of  even  a  village  the  size  of  Berea; 
and  that  they  are  of  very  limited  means. 
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It  is  further  alleged  that  they  have  been 
compelled  from  time  to  time  to  pass  rules 
tending  to  prevent  students  from  wasting 
their  time  and  money  and  to  keep  them 
wholly  occupied  in  study;  that  some  of  the 
rules  prohibit  the  doing  of  things  not  in 
themselves  wrong  or  unlawful,  but  which 
the  governing  authorities  have  found  and 
believe  detrimental  to  the  best  interest  of 
the  college  and  the  student  body.  For  these 
reasons  the  rule  in  question  was  adopted; 
but  they  say  at  the  time  that  they  had  no 
knowledge  that  the  plaintiff  owned  or  was 
about  to  acquire  a  restaurant,  and  that  the 
rule  was  in  no  way  directed  at  the  plaintiff. 
Upon  motion  the'  restraining  order  was  dis- 
solved, but,  on  account  of  allegations  charg- 
ing slanderous  remarks,  the  lower  court 
overruled  demurrer  to  the  petition.  After 
filing  of  the  answer,  proof  was  heard,  the 
case  submitted  and  tried  by  the  court,  with 
the  result  that  the  petition  was  dismissed, 
and  Gott  appeals  to  this  court. 

Passing  the  question  as  to  whether  an 
ordinary  action  can  be  joined  with  an  equi- 
table action  for  restraining  order,  there 
being  no  objection  to  it  in  the  lower  court, 
it  is  sufficient  to  say  that,  on  the  question 
of  uttering  the  slanderous  words,  issue  was 
joined,  and  the  case  submitted  to  the  court 
without  the  intervention  of  a  jury,  and  we 
are  disposed  to  accept  its  finding  against 
Gott  since  it  is  supported  by  sufficient  evi- 
dence. The  larger  question,  and  the  one  we 
are  called  here  to  pass  upon,  is  whether  the 
rule  forbidding  students  entering  eating 
houses  was  a  reasonable  one  and  within  the 
power  of  the  college  authorities  to  enact, 
and  the  further  question  whether,  in  that 
«vent,  appellant  Gott  will  be  heard  to  com- 
plain. That  the  enforcement  of  the  rule 
worked  a  great  injury  to  Gott's  restaurant 
business  cannot  well  be  denied;  but,  unless 
he  can  show  that  the  college  authorities 
have  been  guilty  of  a  breach  of  some  legal 
duty  which  they  owe  to  him,  he  has  no 
<:ause  of  action  against  them  for  the  injury. 

One  has  no  right  of  action  against  a 
merchant  for  refusal  to  sell  goods,  nor  will 
an  action  lie,  unless  such  means  are  used 
as  of  themselves  constitute  a  breach  of  legal 
duty,  for  inducing  or  causing  persons  not 
to  trade,  deal,  or  contract  with  another; 
and  it  is  a  well-established  practice  that, 
when  a  lawful  act  is  performed  in  the  prop- 
er manner,  the  party  perforVning  it  is  not 
liable  for  mere  incidental  consequences  in- 
juriously resulting  from  it  to  another.  38 
Cyc.  418-423. 

College  authorities  stand  in  loco  parentis 
concerning  the  physical  and  moral  welfare 
and  mental  training  of  the  pupils,  and  we 
are  unable  to  see  whv,  to  that  end,  thev  mav 
not  make  any  rule  or  regulation  for  the 
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government  or  betterment  of  their  pupils 
that  a  parent  could  for  the  same  purpose. 
Whether  the  rules  or  regulation!  are  wise 
or  their  aims  worthy  is  a  matter  left  solely 
to  the  discretion  of  the  authorities  or 
parents,  as  the  case  may  be,  and,  in  the 
exercise  of  that  discretion,  the  courts  are 
not  disposed  to  interfere,  unless  the  rules 
and  aims  are  unlawful  or  against  public 
policy.  Section  881  of  the  Kentucky  Stat- 
utes, applicable  to  corpor<ttions  of  this 
character,  provides  that  they  may  "adopt 
such  rules  for  their  government  and  opera- 
tion, not  inconsistent  with  law,  as  the 
directors,  trustees,  or  managers  may  deem 
proper."  The  corporate  charter  of  Berea 
College  empowers  the  board  of  trustees  to 
"make  such  by-laws  as  it  may  d^em  neces- 
sary to  promote  the  wterest  of  the  institu- 
tion, not  in  violation  of  any  laws  of  the 
state  or  the  United  States."  This  refer- 
ence to  the  college  powers  shows  that  its  au- 
thorities have  a  large  discretion,  and  they 
are  similar  to  the  charter  and  corporate 
rights  under  which  colleges  and  such  insti- 
tutions are  generally  conducted. 

Having  in  mind  such  powers,  the  courts 
have  without  exception  held  to  the  rule 
which  is  well  settled  in  7  Cyc.  288:  "A  col- 
lege or  university  may  prescribe  require- 
ments for  admission  and  rules  for  the  eon- 
duct  of  its  students,  and  one  who  enters  as 
a  student  impliedly  agrees  to  conform  to 
such  rules  of  government."  The  only  limit 
upon  this  rule  is  as  to  institutions  support- 
ed in  whole  or  in  part  by  appropriations 
from  the  public  treasury.  In  such  cases 
their  rules  are  viewed  somewhat  more 
critically;  but,  since  this  is  a  private  insti- 
tution, it  is  unnecessary  to  notice  further 
the  distinction. 

A  further  *  consideration  of  the  power  of 
school  boards  is  found  in  Mechem  on  Public 
Officers,  §  730,  from  which  we  quote:  There 
is  no  question  that  the  power  of  school 
authorities  over  pupils  is  not  confined 
to  schoolroom  or  grounds,  but  to  extend  to 
all  acts  of  pupils  which  are  detrimental 
to  the  good  order  and  best  interest  of  the 
school,  whether  committed  in  school  hours, 
or  while  the  pupil  is  on  his  way  to  or  from 
school,  or  after  he  has  returned  home.  Of 
course,  this  rule  is  npt  intended  to,  nor  will 
it  be  permitted  to,  interfere  wit'i  parental 
control  of  children  in  the  home,  unless  the 
acts  forbidden  materijilh  affect  the  conduct 
and  discipline  of  the  school. 

There  is  nothing  in  the  case  t-  show  that 
the  college  had  any  contract,  business,  or 
other  direct  relations  with  the  appellant. 
They  owed  him  no  special  duty;  and,  while 
he  may  have  suffered  an  injury,  yet  he  does 
not  show  that  the  college  is  a  wrongdoer  in 
a  legal  or  any  sense.     Nor    does    he    show 
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that,  in  enacting  the  rule,  they  did  it  un- 
lawfully, or  that  they  exceeded  their  power, 
or  that  there  was  any  conspiracy  to  do  any- 
thing unlawful.  Their  right  to  enact  the 
rule  comes  w^ithin  '.heir  charter  provision, 
and  that  it  was  a  reasoEnble  rule  cannot  be 
Tery  well  disputed.  Assuming  that  there 
were  no  other  outside  eating  houses  in 
Berea,  and  that  there  never  had  been  a  dis- 
orderly one,  or  one  in  which  intoxicating 
liquors  had  been  sold,  still  it  would  not  be 
an  unreasonable  rule  forbidding  students  en- 
tering or  patronizing  appellant's  establish- 
ment. In  the  first  place,  the  college  offers 
an  education  to  the  poorest,  and  undertakes 
to  offer  them  the  merns  of  a  livelihood 
within  the  institution  while  they  are  pur- 
suing their  studies,  and  at  the  same  time 
provides  board  and  lodging  for  a  nominal 
charge.  Whatever  profit  was  derived  served 
to  still  further  reduce  expenses  charged 
against  the  pupil.  It  stands  to  :  aason  that 
when  the  plans  of  the  institution  are  so 
prepared,  and  the  support  and  maintenance 
of  the  students  are  so  ordered,  there  must 
be  the  fullest  co-operation  on  the  part  of 
all  the  students,  otherwise  there  will  be  dis- 
appointment, if  not  failure,  in  the  project. 
It  is  also  a  matter  of  common  knowledge 
that  one  of  the  chief  dreads  of  college  au- 
thorities is  the  outbreak  of  an  epidemic,  and 
A;;ainst  which  they  should  take  the  utmost 
precaution.  These  precautions,  hoiRever, 
may  wholly  fail  if  students  carelessly  or  in- 
discriminately visit  or  patronize  public  or 
unsanitary  eating  houses.  Too  often  those 
operating  such  places  are  ignorant  of,  or 
indifferent  to,  even  the  simplest  sanitary 
requirements.  As  a  safeguard  against  dis- 
ease infection  from  this  source,  there  is  suf- 
ficient reason  for  the  promulgation  of  the 
rule  complained  of. 

But,  even  if  it  might  be  conceded  that  the 
rule  was  an  unreasonable  one,  still  appel- 
lant Gott  is  in  no  position  to  complain.  He 
was  not  a  student,  nor  is  it  shown  that  he 
had  any  children  as  students  in  the  college. 
The  rule  was  directed  to  and  intended  to 
control  only  the  student  body.  For  the 
purposes  of  this  case  the  school,  its  officers 
and  students,  are  a  legal  entity, — as  much 
to  as  any  family,  and,  like  a  father  may 
direct  his  children,  those  in  charg3  of  board- 
ing schools  are  well  within  their  rights  and 
powers  whzn  they  direct  their  students 
what  to  eat  and  where  they  may  get  it, 
where  they  may  go,  and  what  forms  of 
amusement  are  forbidden.  A  caae  very  sim- 
ilar and  often  quoted  is  that  of  People 
ex  reL  Pratt  v.  Wheaton  College,  40  111.  186. 
It  illustrates  the  principles  here  announced 
so  well  that  we  quote  with  approval  the  fol- 
lowing from  it:  "Wheaton  College  is  an  in- 
corporated institution,  resting  upon  private 
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endowments,  and  deriving  no  aid  whatever 
from  the  state  or  from  taxation.    Its  char- 
ter   gives    to    the  trustees  and  faculty  the 
power  'to  adopt  and  enforce  such  rules  as 
may  be  deemed  expedient  for  the  govern- 
ment of  the  institution,' — a    power    which 
they  would  have  possessed  wit-iout  such  ex- 
press   grant,    because  incident  to  the  very 
object    of    their    incorporation,   and  indis- 
pensable to  the  successful  management  of 
the  college.     Among  the  rules    they    have 
deemed  it  expedient  to  adopt  is  one  forbid- 
ding students  to  become  members  of  secret 
societies.     We   perceive   nothing   unreason- 
able   in    the    rule  itself,  since  all  persons 
familiar   with   college   life   know   that   the 
tendency  of  secret  societies  is  to  withdraw 
students  from  the  control  of  the  faculty  andl 
impair  to  some  extent  the  discipline  cf  the- 
institution.    Such  may  not  always  be  their 
effect,  but  such  is  their  general  tendency.. 
But,  whether  the  rule  be  judicious  or  not,, 
it  violates  neither  good  morals  nor  the  law 
of  the  land,  and  is  therefore  olearly  withiui 
the  power  of  the  college  authorities  to  make- 
and   enforce.      A   discretionary   power   has- 
been  given  them  to  regulate  the  discipline 
df   their   college   in   such   manner   as   they 
deem  proper;   and,  so  long  as  their   rule» 
violate  neither  divine  nor  human  law,  we- 
have  no  more  authority  to  interfere  than  we- 
have  to  control  the  domestic  discipline  of  a. 
father  in  his  family.     It  is  urged  that  the* 
Good  Templars  are  a  society  established  for 
the  promotion  of  temperance,  and  incorpo' 
ratec     by    the    legislature,    and    that    «ay 
citizen  haa  a  right  to  join  it.     We  do  not 
doubt  the  beneficent  objects  of  the  society, 
and  we  admit  that  any  citizen  has  the  right 
to  join  it  if  the  society  consents.    But  this 
right  is  not  of  so  high  and  solemn  a  char- 
acter that  it  cannot  be  surrendered,  and  the 
son  of  the  relator  did  voluntarily  surrender 
it  when  he  became  a  student  of  Wheaton 
College,  for  he  knew,  or  mus£  be  taken  to 
have  known,  that  by  the  rules  of  the  insti- 
tution which  he  was  voluntarily  entering  he 
would  be  precluded  from  joining  any  secret 
society.    When  it  is  said  that  a  person  has 
a  legal  right  to  do  certain  things,  all  that 
the  phrase  means  is  that  the  law  does  not 
forbid  these  things  to  be  done.    It  does  not 
mean  that  the  law  guarantees  the  right  to- 
do  them  at  all  possible  times  and  under  all 
possible   circumstances.     A    person    in    his 
capacity  as  a  citizen  may  have  the  right  to 
do  many  things  which  a  student  of  Wheaton 
College    cannot    do    without    incurring    the 
penalty   of   college   laws.     A   person   as   a 
citizen    has    a  legal  right  to  marry,  or  to< 
walk  the  streets  at  midnight,  or  to  board, 
at  a  public  hotel,  and  yet  it  would  be  ab* 
surd  to  say  that  a  college  cannot  forbid  its- 
students  to  do  any  of  these  things.     So  tu 
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citizen,  as  such,  can  attend  church  on  Sun- 
day or  not,  as  he  may  think  proper,  but  it 
could  hardly  be  contended  that  a  college 
would  not  have  the  right  to  make  attend- 
ance upon  religious  services  a  condition  of 
remaining  within  its  walls.  The  son  of  the 
relator  has  an  undoubted  legal  right  to  join 
either  Wheaton  College  or  the  Good 
Templars,  and  they  ha\e  both  an  undoubt- 
ed right  to  expel  him  if  he  refuses  to  abide 
by  such  regulations  as  they  establish,  not  in- 
consistent with  law  or  good  morals." 

There  is  no  similarity  between  this  and 
the  case  of  Standard  Oil  Co.  v.  Doyle, 
118  Ky.  662,  111  Am.  St.  Rep.  331,  82  S.  W. 
271,  and  many  others  of  like  import  relied 
upon  by  appellant.  These  all  relate  to  un- 
laiK'iul  combinations  and  conspiracies  be- 
tween trading  corporations  or  between  in- 
dividuals in  trade,  together  with  the  use  of 
unlawful  and  fraudulent  measures  in  re- 
straint of  trade  and  to  throttle  competition. 
Of  course,  trading  corporations  hav  no 
BUch  wide  latitude  or  discretion  in  the 
tsoope  and  character  or  rules  and  by-laws 
fthey  may  adopt  or  enforce  in  conducting 
itheir  business.  They  are  limited  and  con- 
trolled both  by  statute  and  iX)mmon  law. 
But  the  mere  fact  that  one's  trade  has  been 
restrained,  as  Gott's  admittedly  has,  gives 
him  no  ground  to  invoke  the  law,  unless  the 
means  used  to  restrain  it  have  been  ma- 
licious and  wrongful.  And,  as  above  indi- 
cated, the  proof  shows  neither  malice  nor 
wrong  on  the  part  of  appellee. 

Considering  the  whole  case,  the  judgment 
of  the  lower  court  is  affirmed.  •^ 
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MASSACHUSETTS    MUTUAL    LIFE    IN- 
SURANCE COMPANY  et  al. 

V. 

BOARD  OF  TRUSTEES  OF  THE  MICH- 
IGAN ASYLUM  FOR  THE  INSANE. 

(—  Mich.  — ,  144  N.  W.  538.) 

Evidence  —  records   of  public   Insane 
asylum-  —  privilege.     . 

The   records  of  a   public  insane  asylum 
containing     information      concerning     the 


mental  and  physical  condition  of  a  patient, 
which  has  been  obtained  by  physicians  in 
their  professional  character  for  the  purpose 
of  determining  the  proper  treatment,  are 
privileged,  and  are  not  open  to  inspection 
as  public  records. 

(December  20,  1913.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondents  to  permit  relators 
to  inspect  the  records  of  the  Michigan  Asy- 
lum for  the  Insane  for  the  purpose  of 
determining  the  mental  and  physical  condi- 
tion of  Vernon  J.  Willey,  whose  administra- 
trix and  next  of  kin  intervene  in  opposition 
to  the  granting  of  the  writ.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  E.  Spalding,  for  relators: 

The  records  of  the  state  asylum  at  Kala- 
mazoo are  nuide  and  kept  by  officers  and 
employees  of  the  state  in  the  discharge  of 
official  duties.  As  public  records  they  are 
open  to  the  inspection  of  the  public  under 
the  terms  of  act  No.  76  of  1903. 

Kalamazoo  Gazette  Co.  v.  Kalamazoo 
County  Clerk,  148  Mich.  460,  111  N.  VV. 
1070;  Burton  v.  Tuitc,  78  Mich.  363,  7 
L.R.A.  73,  44  N.  W.  282,  Day  v.  Button,  96 
Mich.  600,  66  N.  W.  3;  People  v.  Kemp,  76 
Mich.  410,  43  N.  W.  439 ;  Uempton  v.  State, 
111  Wis.  127,  86  N.  W.  596,  12  Am.  Crim. 
Rep.  657;  Groesbeck  v.  Seeley,  13  Mich. 
329;  Townsend  v.  Pepperell,  99  Mass.  40; 
United  States  v.  Cross,  9  Mackey,  365; 
Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  cd. 
306;  De  Armond  v.  Ncasmith,  32  Mich. 
231;  Hart  v.  Walker,  100  Mich.  406,  69 
N.  W.  174;  Hustin  v.  Council  Bluffs,  101 
Iowa,  33,  36  L.RJ^.  211,  69  N.  W.  1130, 
1  Am.  Neg.  Rep.  227;  Kyberg  v.  Perkins, 
6  CaL  674. 

Aside  from  the  statute,  the  relators,  as 
parties  to  the  suit  in  the  Wayne  circuit 
court,  have  the  right  at  common  law  to 
inspect  the  records  for  the  pjirpose  of  ob- 
taining information  to  enable  them  proper- 
ly to  prepare  for  the  trial  of  such  suit. 

1  Greenl.  Ev.  §  476;  34  Cyc.  592;  Burton 
V.  Tuite,  78  Mich.  363,  7  L.R.A.  73,  44  N.  W. 
282;  State  ex  rel.  Ferry  v.  Williams,  41 
N.  J.  L.  332,  32  Am.  Rep.  219;  Re  Caswell, 
18  R.  I.  835,  27  L.R.A.  82,  49  Am.  Sv.  Rep. 


jfote,  —  Privilege  of  records  of  insane 

asylum. 

As  to  whether  hospital  records  are  with- 
in the  privilege  extended  to  communications 
between  phvsician  and  patient,  see  note  to 
Smart  v.  Kansas  City,  14  L.R.A.(N.S.)  565. 

Concerning  privilege  as  to  information 
acquired  by  autopsy,  see  note  to  Thomas  v. 
Byron   Twp.   38   L.R.A.(N.S.)    1186. 

The  question  whether  the  records  of  an 
insane  hospital  constitute  privileged  com- 
61  L.R.A.(N.S.) 


municationa  between  physician  and  patient 
appears  to  be  one  upon  which  there  is  little 
authoritv. 

In  a  comparatively  recent  case,  Liske  v. 
Liske,  135  N.  Y.  Supp.  176,  however,  a 
view  not  altogether  in  accord  with  the  re- 
sult reached  in  Massachusetts  Mut.  L. 
Ins.  Co.  v.  Michigan'  Asylum,  was  taken. 
In  the  case  referred  to  the  insanity  law  pro- 
vided for  the  maintenance  of  state  hospitals 
for  the  indigent  insane,  and  for  the  care, 
treatment,  and  personal  examination  of  tho 
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S14,  29  Atl.  2o9;  Brewer  t.  Watson,  61  Ala. 
310;  Excise  Commiaaion  v.  State,  —  Ala.  — , 
60  So.  812;  Daly  v.  Dimock,  55  Conn.  579, 
12  Atl.  405;  State  ex  rel.  Colacott  v.  King, 
154  Ind.  621,  57  N.  E.  5S5;  Sloan  Filter 
Co.  V.  Kl  Paso  Reduction  Co.  117  Fed.  504. 

Mr.  James  H.  McDonald  also  for  re- 
lators. 

Messrs.  Grant  Fellows,  Attorney  Gen- 
eral, Tbomas  A.  Iiawler  and  li.  W.  Carr, 
Assistant  Attorneys  General,  for  respond- 
ent: 

The  records  of  the  asylum  were  not  open 
to  inspection  aa  public  records. 

Davis  ▼.  Supreme  Ledge,  K.  H.  165  N.  T. 
159,  58  N.  E.  891;  Sovereign  Camp,  W.  W. 
V.  Grandon,  64  Neb.  39,  89  N.  W.  448; 
Buffalo  Loan,  Trust  &  J.  D.  Co.  v.  Ejiights 
Tomplar  &  M.  Mut.  Aid  Asso.  126  N.  Y. 
450,  22  Am.  St.  Rep.  839,  27  N.  E.  942. 

^Ir.  Edwin  H.  Lyon,  with  Mr.  Cbarles 
H.  Chase,  for  interveners: 

Plaintiff  is  not  entitled  to  inspect  and 
examine  the  records,  because  the  resolution 
of  the  board  shows  "that  the  information 
contained  in  such  records  was  obtained  by 
physicians  in  their  professional  character, 
and  was  necessary  to  enable  them  to  pre- 
scribe for  said  Vernon  J.  Willey. 

Dick  V.  Supreme  Body,  I.  C.  138  Mich. 
372,  101  N.  W.  664;  People  ▼.  Pratt,  133 
Mich,  125,  67  LJLA.  923,  94  N.  W.  752; 
Thomas  v.  Byron  Twp.  168  Mich.  593,  38 
LRji.(N.S.)  1186,  134  N.  W.  1021,  Ann. 
Caa.  1919C,  686;  JStna  L.  Ins.  Co.  v.  Dem- 
ing,  123  Ind.  384,  24  N.  E.  86,  375;  Weitz 
V.  Mound  City  R.  Co.  53  Mo.  App.  39; 
Beave  v.  St.  Louis  Transit  Co.  212  Mo.  331, 
111  S.  W.  52;  10  Enc.  Ev.  p.  103;  Kelly 
T.  Levy,  29  N.  Y.  S.  R.  659,  8  N.  Y.  Supp. 
849;  Lowenthal  v.  Leonard,  20  App.  Div. 
330,  46  N.  Y.  Supp.  818;  Mott  t.  Consum- 
ers' Ice  Co.  62  How.  Pr.   148;    Smart  ▼. 

condition  of  patients,  and  made  it  incum- 
bent upon  those  in  charge  oi  asylums  to 
"make  or  cause  to  be  made  entries  from 
time  to  time  of  the  mental  state,  bodily 
condition,  and  medical  treatment  of  such 
patient  during  the  time  such  patient  re- 
mains under  his  care;"  it  also  provided 
that  on  the  hearing  of  writs  of  habeas 
corpus  brought  by  insane  persons,  the  med- 
ical history  of  the  patient  as  it  appeared 
in  the  case  book  should  be  given  in  evi- 
dence, and  the  superintendent  or  medical 
officer  in  charge  of  the  institution  should. 
be  sworn  touching  the  patient's  mental  con- 
dition. It  was  held  that  the  relation  of 
physician  and  patient,  as  contemplated  by 
§  834  of  the  Code,  did  not  exist  between  an 
inmate  of  an  insane  asylum  and  the  hos- 
piUl  physicians,  and  that  the  latter's  testi- 
mony was  admissible  in  an  action  to  annul 
the  inmate's  marriage  on  the  ground  of 
insanity.  The  court  said:  "The  public 
policy  of  the  state  demands  the  mainte- 
51  LJIJL(N.S,) 


Kansas  City,  208  Mo.  162,  14  L.ILA.(N.S.) 
565,  123  Am.  St.  Kep.  415,  105  S.  W.  709, 
13  Ann.  Cas.  932;  Elliott,  Ev.  §  635;  Price 
V.  Standard  Life  &  Acci.  Ins.  Co.  90  Minn. 
264,  95  N.  W.  1118. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  a  writ  of  mandamus 
to  compel  the  board  of  trustees  of  the  Mich- 
igan Asylum  for  the  Insane,  at  Kalamazoo, 
to  permit  the  relators  to  inspect  the  records 
of  the  asylum  containing  information  con- 
cerning the  mental  arl  physical  condition 
of  one  Vernon  J.  Willey,  who  was  a  patient 
in  the  asylum  from  July,  1910,  until  his 
death  in  December,  1912. 

On  August  6,  1910,  relators  began  a  suit 
in  the  circuit  court  for  the  county  of  Wayne, 
in  chancery,  against  Vernon  J.  Willey  and 
others,  for  the  cancelation  of  certain  poli- 
cies of  life  insurance  which  had  been  issued 
by  the  insurance  company,  one  of  the  rela- 
tors, to  Willey  in  April,  1910,  and  in  which 
the  other  defendants  and  Willey's  estate 
were  named  as  beneficiaries.  After  the  com- 
mencement of  the  suit,  Willey  died,  and  the 
suit  is  now  pending  against  his  administra- 
trix and  the  other  defendants. 

It  is  the  claim  of  the  complainants  in 
said  suit  that  the  issuance  of  the  policies 
was  induced  by  certain  false  and  fraudulent 
representations  by  Willey  in  his  application 
for  insurance  that  he  was  in  good  physical 
condition,  when  he  was  in  fact  suffering 
from  general  paresis.  In  July,  1910,  a  few 
months  after  the  issuance  of  the  policies, 
Willey  was  admitted  to  the  Michigan  Asy- 
lum for  the  Insane,  at  Kalamazoo,  and  re- 
mainecl  there  until  his  death  in  December, 
1912. 

It  is  claimed  that  the  information  sought 

nance  of  such  institutions  and  the  care  and 
treatment  of  the  inmates,  which  necessarily 
involve  their  medical  examination.  I  do 
not  think  that  the  relation  arising  by  opera- 
tion of  law  between  a  patient  committed  by 
legal  process  to  a  state  institution  for  the 
insane  and  the  official  physicians  in  charge 
thereof  is  within  the  professional  relation 
contemplated  by  §  834  of  the  Code  of  Civil 
Procedure,  or  that  such  section  was  de- 
signed to  exclude  the  testimony  of  such 
official  physicians,  whose  duty  it  is,  under 
the  police  power  of  the  state,  to  make  physi- 
cal examinatians  of  irresponsible  patients. 
The  purpose  of  the  protectioi^  being  here 
absent,  the  legislative  enactments  as  to  the 
duties  of  medical  officers  in  the  state  in- 
stitutions for  the  insane,  and  as  to  the 
making  of  public  records  relative  to  their 
condition,  indicate  that  the  testimony  ob- 
jected to  was  properly  admitted." 

J.  T.  W. 
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is  necessary  to  prepare  for  the  trial  of  the 
above-mentioned  lawsuit. 

In  the  return  of  the  respondents  is  the 
following: 

''Respondent  admits  that  relators  made 
application  to  the  board  of  trustees  on  the 
18th  day  of  July,  1913,  for  permission  to 
inspect  the  records  of  said  asylum  showing 
the  condition  of  said  Vernon  J.  Willey  for 
the  purposes  set  forth,  and  admit  that  on 
the  5th  day  of  August,  1913,  the  re- 
spondent board  denied  such  request;  that 
the  following  is  the  action  taken  by  said 
respondent :  'The  communicatio~  of  Messrs. 
Walker  and  Spaulding,  of  Detroit,  under 
date  of  August  18,  1913,  asking  that  they 
be  permitted  to  inspect  the  records  of  this 
institution  in  order  that  they,  as  attorneys 
for  the  Massachusetts  Mutual  Life  Insur- 
ance Company,  may  secure  information  to 
be  used  in  a  suit  now  pending  against  the 
heirs  of  Vernon  J.  Willey  to  set  aside  cer- 
tain life  insurance  contracts,  and  the  board 
being  advised  that  the  information  contained 
in  such  records  was  obtained  by  physicians  in 
their  professional  character,  and  was  neces- 
sary to  enable  them  to  prescribe  for  said 
Vernon  J.  Willey,  and  that  said  physicians 
have  once  declined  to  permit  an  examination 
of  such  records  or  disclose  any  information 
so  obtained.  Resolved,  that  we  hereby  ap- 
prove of  the  action  of  the  medical  staff  in 
refusing  an  inspection  of  such  records,  and 
declining  to  disclose  any  information  se- 
cured in  the  manner  aforesaid,  and  the  afore- 
said request  is  therefore  declined,  and  the 
secretary  instructed  to  forward  a  copy  of 
this  resolution  to  the  attorneys  for  said 
insurance  company.' 

"VI.  Answering  paragraph  6,  respondent 
states  and  shows  unto  the  court  that  the 
said  records  contain  information  essential 
and  necessary  for  the  proper  care  and  treat- 
ment of  the  insane  patients  confined  in  said 
asylum,  and  such  records  are  for  the  purpose 
of  determining  the  proper  treatment  to  be 
given  such  patients  as  are  inmates  of  said 
asylum,  and  that  the  records  of  said  asylum 
with  reference  to  the  said  Vernon  J.  Willey 
were  made  for  the  purposes  herein  enumer- 
ated. Said  board  respectfully  denies  that 
such  records  are  public  documents,  and  de- 
nies that  the  relators  are  entitled  to  inspect 
them,  and  respectfully  submit  that  it  is  not 
the  duty  of  the  respondent  to  permit  re- 
lators to  inspect  said  records  for  the  pur- 
poses set  forth  in  said  petition,  or  for  any 
•ther  purpose." 

Counsel  for  relators  contend  for  two  prop- 
ositions: (1)  The  records  of  the  asylum 
are  open  to  the  inspection  of  the  relators 
under  the  terms  of  act  No.  76  of  1903.  (2) 
The  relators,  as  parties  to  the  suit  pending 
in  the  Wayne  circuit  court,  have  the  right 
51  L.R.A.(N.S.) 


at  common  law  to  inspect  the  records  of 
the  asylum  for  the  purpose  of  obtaining  in- 
formation necessary  to  enable  them  to  pre- 
pare for  the  trial  of  such  suit. 

We  quote  from  the  brief  of  counsel: 

"The  records  of  the  s^ate  asylum  at  Kala- 
mazoo are  made  and  Kept  by  officers  and 
employees  of  the  state  in  the  discharge  of 
official  duties.  As  public  records  they  are 
open  to  the  inspection  of  the  public  under 
the  terms  of  act  No.  76  of  1903." 

Act  No.  76  provides  as  follows:  "The  of- 
ficers having  the  custody  of  any  county, 
city,  township,  town,  village,  school  district, 
or  other  public  records  in  this  state,  shall 
furnish  proper  and  reasonable  facilities  for 
the  inspection  and  examination  of  the 
records  and  files  in  their  respective  offices, 
and  for  making  memoranda  or  transcripts 
therefrom,  during  the  usual  business  hours, 
to  all  persons  having  occasion  to  make 
examination  of  them  for  any  lawful  pur- 
pose: Provided,  that  the  custodian  of  said 
records  and  files  may  make  such  reasonable 
rules  and  regulations  with  reference  to  tiie 
inspection  and  examination  of  them  as  shall 
be  necessary  for  the  protection  of  said  rec- 
ords and  files,  and  to  prevent  the  interfer- 
ence with  the  regular  discharge  of  the  duties 
of  such  officer;  and  provided  further,  that 
such  officer  shall  prohibit  the  use  of  pen 
and  ink  in  making  copies  or  notes  of  records 
and  files." 

"Under  this  act,  it  was  held,  in  Kalama- 
zoo Gazette  Co.  v.  Kalamazoo  County  Clerk, 
148  Mich.  460,  111  N.  W.  1070,  that  records 
of  marriage  licenses  i  id  returns  showing 
marriages  in  the  office  of  the  county  clerk 
are  public  records,  and  open  to  the  inspec- 
tion of  those  who  have  occasion  to  inspect 
them.  A  writ  of  mandamus  was  therefore 
held  properly  granted  by  the  circuit  court, 
requiring  the  respondent  to  permit  relator's 
reporters  to  examine  such  records." 

Many  other  cases  are  cited  to  this  propo- 
sition. 

The  attorney  general  calls  attention  to 
the  title  of  act  76,  and  suggests  that  the 
words  "or  other  public  records  in  the  state" 
must  be  limited  to  the  public  records  of 
those  municipalities  mentioned  in  the  title, 
and  that  the  statute  does  not  apply  to  the 
records  mentioned  in  relator's  petition.  The 
title  of  the  act,  so  far  as  it  is  important,  is 
as  follows:  "An  Act  to  Facilitate  the  In- 
spection of  the  Records  and  Files  in  the  Of- 
fices of  the  County,  City,  Township,  Town, 
Village,  and  School  Districts  in  This  State, 
Amending  §  1  of  an  Act  to  Facilitate  the 
Inspection  of  the  Records  and  Files  in  the 
Offices  of  County,  City,  and  Township  Of- 
ficers in  This  State." 

In  reply  to  this  contcution,  counsel  for 
relators    say     (we    again    quote    from    the 
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brief) :  **In  the  view  t  take  of  the  case  it 
is  unneceesary  to  consider  the  objection 
railed  with  reference  to  the  title  of  the 
statute.  The  reply  to  the  second  and  im- 
portant  proposition  is  this:  The  general 
and  well -settled  rule  is  that  all  public  rec- 
ords are  open  to  the  inspection  of  all  per- 
sona who  show  an  interest  therein,  and  ir- 
respective of  whether  the  records  are  such 
as  could  be  introduced  in  evidence,  and  also 
of  whether  the  matter  recorded  concerns  a 
single  person,  a  number,  or  the  public  at 
large," 

This  proposition  is  urged  with  much  ear- 
nestness, and  many  authorities  are  cited 
in  favor  of  it.  Some  of  them  are  cases  di- 
rectly within  the  terms  of  the  statute  in  re- 
lation to  inspection.  Others  relate  to  the 
common-law  right  of  inspection  of  public 
records.  None  of  them  are  directly  in  point, 
though,  if  no  question  of  privilege  was  in- 
volved in  the  case,  it  might  be  said  they 
were  persuasive. 

Of  the  cases  cited  but  three  of  them  re- 
late to  the  use  of  records  for  the  purpose 
of  bhowing  physical  or  mental  condition. 

In  the  case  of  Hempton  v.  State,  111  Wis. 
127,  86  N.  W.  596,  12  Am.  Crim.  Rep.  657, 
Mr.  Hempton  was  on  trial  for  murder.  His 
defense  was  that  he  was  insane.  He  sought 
to  have  the  records  of  the  Insane  Hospital 
introduced  to  establish  that  fact.  He  was 
not  asserting  a  privilege;  on  the  contrary, 
he  waa  waiving  it.  Clearly  not  the  instant 
ease. 

Another  case  cited  is  Townsend  v.  Peppe- 
rell,  99  Mass.  40.  The  patient  was  not  a 
party  to  he  litigation.  It  was  a  contest 
between  the  two  towns  as  to  where  the 
woman  patient  was  settled  while  she  was 
insane.  No  question  of  privilege  was  pre- 
sented. 

The  third  case,  and  one  upon  which  much 
stress  is  laid,  is  Krapp  v.  Metropolitan  L. 
Ins.  Co.  143  Mich.  369,  114  Am.  St.  Rep. 
651,  106  N.  W.  1107.  In  that  case  the 
proofs  of  death  were  permitted  in  evidence 
because  tiiwe  waa  a  provision  in  the  policy 
as  follows:  "The  proofs  of  death  shall  be 
evidence  of  the  facta  therein  stated  in  be- 
half of,  bat  not  against,  the  company."  The 
certificate  of  death  was  allowed  in  evidence 
because  it  waa  made  under  a  general  law 
of  the  state,  which  in  express  terms  pro- 
vided: "All  certificates  of  death,  local  reg- 
isters, or  county  records  authorized  under 
this  act,  or  certified  copies  thereof,  shall 
he  prima  facie  evidence  in  all  courts,  and 
for  all  purposes,  of  the  facts  recorded  there- 
in." See  §  4617,  Comp.  Laws.  Clearly  that 
is  not  the  instant  case.  We  shall  refer 
to  this  case  later. 

The  statute  (§  10,181,  Comp.  Laws  1897, 
IS  amended  by  act  234,  Session  Laws  of 
51  L.R.A.(N.S.) 


1909),  so  far  as  its  provisions  are  material 
here,  reads:  **No  person  duly  authorized  to 
practise  physic  '^r  surgery  shall  be  allowed 
to  disclose  any  information  which  he  may 
have  acquired  in  attending  any  patient,  in 
his  professional  character,  and  which  infor- 
mation was  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a  physician,  or 
to  do  any  act  for  him  as  a  surgeon." 

This  language  has  frequently  been  con- 
strued by  this  court.  Many  of  the  cases 
may  be  found  in  the  note  to  the  compiler's 
section.  The  construction  has  been  invari- 
ably to  preserve  the  privilege  granted  by 
the  language  of  the  statute.  Similar  stat- 
utes have  also  been  before  this  court.  See 
Shinglemeyer  v.  Wright,  124  Mich.  230, 
50  L.R.A.  129,  82  N.  W.  887;  People  v. 
Pratt,  133  Mich.  125,  67  L.R.A.  923,  94  N. 
W.  752;  Dick  v.  Supreme  Body,  I.  C.  138 
Mich.  372,  101  N.  W.  564. 

In  Thomas  v.  Byron  Twp.  168  Mich. 
593,  38  L.R.A.(N.S.)  3186,  134  N.  W.  1021, 
Ann.  Cas.  1913C,  686,  a  physician  was  al- 
lowed to  testify  to  the  conditions  he  found 
as  the  result  of  an  autopsy.  In  the  opinion 
Justice  McAlvay,  speaking  for  the  court, 
said:  "In  a  case  where  a  physician  has 
been  allowed  to  testify  as  to  the  communi- 
cations privileged  by  the  statute,  ^Ir.  Jus- 
tice Cooley,  speakinef  for  the  court,  said: 
This  evidence  ought  not  to  be  passed  over 
without  remark.  It  is  surprising  evidence 
for  many  reasons.  One  of  these  is  that 
the  physician  had  no  business  to  give  it. 
(The  statute  is  cited  and  quoted.)  Every 
reputable  physician  must  know  of  the  ex- 
istence of  thiis  statute,  and  he  must  know 
from  its  very  terms,  as  well  as  from  the  ob- 
vious reasons  underlying  it,  that  it  is  not 
at  his  option  to  disclose  professional  secrets. 
A  rule  is  prescribed  which  he  is  not  to  be 
"allowed"  to  violate;  a  privilege  is  guard- 
ed which  does  not  belong  to  him,  but  to 
his  patient,  and  which  continues  indefinite- 
ly, and  can  be  waived  by  no  one  but  the  pa- 
tient himself.*  Storrs  v.  Scougale,  48  Mich. 
387,  12  N.  W.  502,  and  cases  cited.  .  .  . 
From  the  examination  of  this  witness  we 
conclude,  by  the  questions  asked,  the  an- 
swers to  which  were  excluded  as  privileged, 
that  he  had,  during  the  lifetime  of  the 
patient,  made  such  an  examination  of  her 
person,  and  received  such  information,  aa 
was  necessary  to  diagnose  her  case  and  pre- 
scribe for  her,  and  also  that  he  had  disclosed 
to  defendant's  attorney  such  facts.  We 
must  oonalude  from  the  record  that,  on 
account  of  this  relation  which  existed  be- 
tween the  witness  and  deceased,  it  was  pos- 
sible for  him  to  proceed  within  a  few  hours 
after  her  death  to  hold  an  autopsy." 

It  will  be  noticed  that  the  statute  goes 
farther   than    to   forbid    giving   testimony. 
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Its  language  is:  "No  person  duly  author- 
ized to  practise  physic  or  surgery  shall  be 
allowed  to  disclose  any  information,"  etc. 

In  Davis  v.  Supreme  Lodge,  K.  H.  165 
N.  y.  169,  68  N.  E.  891,  in  discussing  the 
question  of  privilege,  it  was  said:  "The 
defendants's  counsel  then  produced  the  rec- 
ords of  the  board  of  health  of  Brooklyn, 
which  were  identified  by  the  clerk  of  the 
department,  and  offered  to  prove  by  the 
original  certificate  filed  therein  by  the  at- 
tending physician  the  cause  of  death  of  the 
deceased  member's  two  aunts  above  referred 
to  by  the  certificate  of  the  respective  at- 
tending physicians  on  the  occasion  of  their 
last  illness.  The  court  inquired  if  the  evi- 
dence was  offered  to  prove  the  cause  of 
death,  and  the  defendant's  counsel  replied 
that  it  was.  The  court  thereupon  excluded 
the  record,  and  the  defendant's  counsel  ex- 
cepted. Thus  it  will  be  seen  that  the  ques- 
tion involved  in  this  exception  was  the  right 
of  the  defendant's  counsel  to  prove  by  the 
certificate  of  the  physician  in  attendance 
during  the  last  illness  of  the  deceased's 
aunts  the  cause  of  death  or  the  particular 
disease  from  which  they  died.  It  was  ad- 
mitted that  the  physician  had  no  knowledge 
on  that  subject  except  such  as  he  acquired 
in  his  professional  capacity  and  when  the 
relation  of  physician  and  patient  existed. 
That  testimony  of  this  character  is  express- 
ly prohibited  by  §  834  of  the  Code  cannot 
be  denied.  That  the  proof  offered  and  ex- 
cluded was  inadmissible,  1  may  assume  to 
be  a  proposition  too  clear  for  argument, 
unless  the  prohibition  contained  in  the  sec- 
tion of  the  Code  referred  to  has  been  re- 
pealed. This  court  has  held  that  the  state- 
ments of  the  attending  physician,  for  the 
purpose  of  establishing  the  cause  of  death 
either  of  the  insured  himself  or  of  his 
ancestors  or  their  descendants,  although  not 
parties  to  nor  beneficiaries  under  the  con- 
tract, were  not  admissible.  ITiey  are  ex- 
cluded, not  only  for  the  purpose  of  pro- 
tecting parties  from  the  disclosure  of  in- 
formation imparted  in  the  confidence  that 
must  necessarily  exist  between  physician 
and  patient,  but  on  grounds  of  public  policy 
as  well.  The  disclosure  by  a  physician, 
whether  voluntary  or  involuntary,  of  the 
secrets  acquired  by  i.im  while  attending  up- 
on a  patient  in  his  professional  capacity, 
naturally  shocks  our  sense  of  decency  and 
propriety,  and  this  is  one  reason  why  the 
law  forbids  it.  The  form  in  which  the 
statements  are  sought  to  be  introduced  is 
of  no  consequence,  whether  as  a  witness 
on  the  stand  or  mrough  the  medium  of  an 
affidavit  or  certificate.  All  are  equally  un- 
der the  ban  of  the  statute.  Grattan  y. 
Metropolitan  L.  Ins.  Co.  80  N.  Y.  281, 
36  Am.  Kep.  617;  Renihan  v.  Dennin,  103 
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N.  Y.  573,  67  Am.*Rep.  770,  9  N.  E.  320; 
Redmond  v.  Industrial  Ben.  Asso.  150  N.  Y. 
167-172,  44  N.  E.  769;  Westover  v.  Mtna. 
L.  Ins.  Co.  99  N.  Y.  66,  62  Am.  Rep.  1,  1  N. 
E.  104;  Nelson  v.  Oneida,  166  N.  Y.  219,  66 
Am.  St.  Rep.  5^6,   50  N.  E.  802;   Buffalo 
Loan,  Trust  &  S.  D.  Co.  v.  Knights  Templar 
&  M.  Mut.  Aid  Asso.  12'  N.  Y.  450,  22  Am. 
St.  Rep.  839,  27  N.  E.  942.     .     .     .     But 
the  contention  of  the  learned  counsel   for 
the  defendant  is,  as  of  coarse  it  must  be, 
that  the  prohibition  contained  in  §  834  of 
the  Code,  as  construed  by  these  adjudica- 
tions, has  been  repealed,  not  by  any  amend- 
ment to  the  Code,  or  by  any  general  law, 
but  by  an  obscure  provision  of  the  charter 
of  the  city  of  New  York.     .    .    .    It  is  by 
the    use    of    this   latter    vague    expression, 
found  among  numerous  provisions  in  a  local 
and  special  law  enaeted  solely  for  the  gov- 
ernment of  a  city,  that  a  general  rule  of 
evidence,  which  is  part  of  the  Code  of  Civil 
Procedure,  and  which  has  be^i  in  force  in 
some  form  for  more  than  half  a  century, 
has  been  repealed,  if  at  all.    This  is  really 
what  the  contention  of  the  learned  counted 
for  the  defendant  amounts  to,  and,  unless  it 
can  be  successfully  maintained,  it  is  clear 
that  the  evidence  offered  was  properly  ex- 
cluded.    It  should  be  noted,  also,  that  it 
was  not  offered  to  prove  the  fact  of  deaths 
since  there  was  no  issue  on  that  vjuestion, 
but  solely  to  prove  the  cause  of  death,  and 
that,   too,   not   in   any    local   matter   over 
which  the  health  department  had  jurisdic- 
tion, but  in  a  controversy  concerning  the 
enforcement   of   a   contract   obligation    be- 
tween private  parties  in  a  court  of  general 
jurisdiction.     This  local  statute,  when  rea- 
sonably and  properly  construed  and  under- 
stood, and  limited  to  the  purpose  for  which 
it  was   enacted,  does  not,  in  my   opinion, 
abolish  any  part  of  the  Code,  or  affect  any 
general  rule  of  evidence  applicable  through- 
out the  state  at  the  time  of  its  enactment." 
Counsel  for  relator  says  that  in  the  Krapp 
Case,  143  Mich.  369,  114  Am.  St.  Jiep.  651, 
106  N.  W.  1107,  this  court  considered  the 
above  case,  and  expressly  declined  to  follow 
it.    If  reference  is  made  to  the  opinion  in 
the  Krapp  Case,  it  will  appear  that  the  Da- 
vis  Case  was  distinguished  from  the  one 
then   under   consideration,   for   the   reason 
that  the  record  offered  in  evidence  was  not 
made  under  a  general  law  of  the  state,  but 
under  the  provisions  of  a  city  charter.     It 
could  well  be  said  that  it  was  not  in  point 
in  the  Krapp  Case,  for  the  reasons  stated 
in  the  opinion;  while  it  is  quite  as  certain 
that  it  is  in  point  in  the  case  we  are  now 
considering,  for  the  reason  that  the  records 
which  it  is  sought  to  reach  here  are  not 
kept  under  any  general  law  of  the  state,  no'- 
does  any  statute  make  them  "prima  faci» 
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evidence  in  all  courts,  an^  for  all  purposes 
oi  the  facta  recorded  ♦herein." 

In  Sovereign  Camp,  W.  W.  y.  Grandon, 
<>4  Neb.  39,  89  N.  W.  448,  where  it  was 
!»ought  to  use  a  record  made  under  the  pro- 
Tisiona  of  an  ordinance,  the  court  said: 
*  Iiiere  is  another  reason  which,  in  our  opin- 
inn,  makes  it  incompetent.  If  signed  by  a 
phrsician,  it  contains  matter  relating  to  his 
patient  which  the  physician  is  not  al- 
lowed to  disclose  as  a  witness  upon  the  trial 
against  the  objection  of  his  patient  or  those 
repre^nting  him.  That  a  record  of  this 
character,  reciting  .privileged  communica- 
tions,  may  be  used  in  evidence  against  a 
party  where  the  testimony  of  the  physician 
making  it  could  not  be  received  is  a  proposi- 
tion so  inconsistent  with  reason  and  nat- 
ural rules  of  justice  that  we  cannot  give 
our  consent  thereto.  The  court  properly 
refused  to  allow  the  ce-^ificate  in  evidence." 
See  also  Buffalo  Loan,  Trust  &  S.  D.  Co. 
T.  Knights  Templar  &  M.  Mut.  Aid  Asso. 
126  N.  T.  450,  458,  22  Am.  St.  Rep.  839, 
27  N.  E.  942. 

In  this  connection  the  language  used  in 
Smart  v.   Kansas   City,*  208   Mo.    162,    14 
L.R.A.(K.S.)    565,   123   Am.   St.  Rep.   415, 
105  S.  W.  709,  13  Ann.  Cas.  932,  is  ger- 
mane.   The  records  of  a  city  hospital  kept 
in  accordance  with  the  ordinances  of  the 
city  were  sought  to  be  introduced  in  evi- 
dence in  the  trial  coi^rt,  upon  the  ground 
tliat  they  were  publie  records,  but  were  ex- 
cluded.    In   affirming  the  case,  the  court 
said:     "The  defendant's  next  contention  is 
that  the  court  erred  in  excluding  the  evi- 
dence of  Dr.  Frederick.    He  was  one  of  the 
attending  physicians  at'  the  City  Hospital, 
and  was  the  keeper  of  and  had  charge  of 
the  records  of  the  institution,  which  were 
required  to  be  kept  by  the  ordinances  of  the 
city.     The  defendant  offered  to  prove  by 
him  the   diagnosis   of    plaintiff's   case,   as 
shown  by  said  official  record,  when  she  was 
in  the  hospit..!  in  the  years  1895,  1896,  and 
1S98, — the  latter  when  her  leg  was  amputat- 
ed.   The  plaintiff  objected  to  the  evidence 
offered,  because  the  entries  made  were  privi- 
\^f:M  communications,  first  made  to  the  at- 
tending physicians  in  order  that  they  might 
correctly   diagnose   her   case   and   properly 
treat  her.     The  diagnosis  of  the  case  was 
made  by  an  examination  of  the  patient  and 
by  interrogating   her   regarding  the   com- 
plaint.   This  is  necessary  to  be  known  by 
the  physician  in  order  that  he  may  prescribe 
the  proper  treatment,  and  when   he  once 
Mqnires  that  information  the  law  declares 
it  to  be  confidential  communications,  and 
disqualifies   the    physician   from   divulging 
the  same  upon  the  witness  stand.     .     .     . 
I^is  is  undoubtedly  the  rule  as  announced 
by  all  the  authorities;  and,  that  being  so, 
«  L.R,A.(N.S.) 


it  seems  that  it  must  follow  as  a  natural 
sequence  that,  when  the  physician  subse- 
quently copies  that  privileged  communica- 
tion upon  the  record  of  the  hospital,  it  still 
remains  privileged.  If  that  is  not  true, 
then  the  law  which  prevents  the  hospital 
physician  from  ^stifying  to  such  matters 
could  be  violated  both  in  letter  and  spirit, 
and  the  statute  nullified,  by  the  physician 
copying  into  the  record  all  the  information 
acquired  by  him  from  his  patient,  and 
then  offer  or  permit  the  record  to  be  offered 
in  evidence  containing  the  diagnosis,  and 
thereby  accomplish,  by  indirection,  that 
which  is  expressly  prohibited  in  a  direct 
manner." 

In  Price  v.  Standard  Life  &  Acci.  Ins. 
Co.  90  Minn.  264,  95  N.  W.  118,  it  was 
said:  "At  the  trial  an  objection  was  made 
and  overruled  to  the  introduction  in  evi- 
dence by  the  defendant  of  the  register  of 
patients  kept  at  the  Northwestern  Hospital, 
with  the  entries  therein  relating  to  the  in- 
sured. These  entries  were  made  by  the  au- 
perintendent  in  charge,  who  was  a  female 
physician,  in  the  usual  course  of  business 
at  the  hospital,  and  showed  when  the 
patient  entered,  when  he  departed  there- 
from, and  the  nature  of  the  disease  from 
which  he  was  said  to  be  suffering.  This, 
superintendent  produced  the  register,  and 
testified  that  the  entries  concerning  the  in- 
sured were  made  after  Dr.  Kimball,  the 
physician  in  charge,  had  observed  the  case 
long  enough  and  knew  sufficiently  about  the 
patient  to  state  the  kind  of  disease,  and 
were  based  wholly  upon  information  re- 
ceived by  her  from  the  doctor.  The  witness 
had  no  personal  knowledge  of  Ihe  patient, 
and  had  no  recollection  of  the  case,  apart 
from  the  record.  Therefore  the  entries 
amounted  to  nothing  more  or  less  than  what 
the  superintendent  wrote  in  the  register 
what  the  ascending  physician  told  or  re- 
ported to  her  concerning  Price's  lUneas. 
To  permit  these  entries  to  be  introduced  in 
evidence  was  to  disregard  in  a  very  notice- 
able manner  the  rule  forbidding  the  intro- 
duction of  hearsay  testimony,  as  well  as  the 
spirit  of  the  statute  which  prohibits  the 
examination  of  a  physician  as  to  certain 
matters  without  the  consent  of  his  patient 
(Gen.  Stat.  1894,  §  5662),  although  this 
last  objection  does  not  appear  to  have  been 
made  at  the  trial.  The  information  com- 
municated by  Dr.  Kimball  to  the  superin- 
tendent of  the  hospital  was  acquired  by  the 
former  while  attending  the  patient,  and  was 
necessary  to  enable  him  to  prescribe  or 
act  for  him.  Dr.  Kimball  would  not  have 
been  allowed  to  make  any  such  disclosure, 
and  the  statutory  restriction  upon  him 
could  not  be  evaded  by  introducing  in  evi- 
dence testimony  of  a  third  party  as  to  what 
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the  doctor  said  about  the  case.  But  the 
entries  did  not  even  rise  to  the  dignity  of 
a  repetition  of  what  the  doctor  said  to  a 
third  party,  for  the  superintendent  remem- 
bered nothing,  except  that  she  made  the  en- 
tries. This  testimony  should  have  been 
excluded." 

We  are  constrained  to  hold  the  action  of 
the  trustees  is  justified. 

The  writ  is  denied,  but  without  costs. 
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AMEL  STOLL,  by  Next  Friend, 

T. 

ARLAND  HAWKS,  Plflf.  in  Err. 

(—  Mich.  — ,  146  N.  W.  229.) 

Infant  —  time  for  rescinding  contract 
for  frand. 

An  infant  need  not  wait  until  arriving 


at  majority  before  rescinding  a  purchase  of    , 
personal  property  for  fraud  of  the  seller. 

(March  27,  1914.) 

ERROR  to  the  Circuit  Court  for  St. 
Joseph  County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  purchase  price  of  a  horse  sold 
by  defendant  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  S.  Frost  and  E.  Frost,. 
for  plaintiff  in  error: 

An  infant  has  no  authority  under  the  I&vf 
of  Michigan  to  affirm  or  rescind  a  voidable 
contract  while  the  infancy  continues. 

Armitage  v.  Widoe,  36  Mich.  124;  Dunton 
V.  Brown,  31  Mich.  182;  Lansing  v.  Michi- 
gan C.  R.  Co.  126  Mich.  666,  86  Am.  St. 
Rep.  667,  86  N.  VV.  147;  Minock  v.  Short- 
ridge,  21  Mich.  304. 

Herman  Stoll  could  not  act  as  agent  for 
his  son,  for  he  was  an  infant,  and  could  not 


Note,  —  Right  of  infant  to  disaffirm  con^ 
tract  or  conveyance  before  majority. 

I.  Introduction,  28. 

II.  Contracts   relating   to   person   or   per- 
sonal property  of  infant,  28. 
III.  Contracts  relating  to  real  property  of 
infant. 

a.  Executory  contracts,   31. 

b.  Executed  contracts. 

1.  Deeds,  31. 

2.  Leases,  32. 

3.  Mortgages^  32. 

J.  Introduction. 

As  to  the  right  of  an  infant  to  rescind 
sale  of  corporate  stock,  generally,  see  note 
to  Wuller  V.  Chuse  Grocery  Co.  28  L.R.A. 
(N.S.)  128. 

"The  deed,  mortgage,  etc.,  of  an  infant 
being  voidable  only,  and  not  void,  holds 
good  until  some  act  has  been  done  by  the 
infant  to  avoid  it."  22  Cyc.  554.  The  ques- 
tion under  annotation  is  whether  the  con- 
tract or  conveyance  can  be  avoided  during 
infancy. 

This  note,  being  limited  to  a  discussion 
of  the  time  of  disaffirmance,  is  not  con- 
cerned with  the  general  question  as  to  what 
contracts  may  be  disaffirmed.  Therefore, 
general  statements  concerning  the  right  of 
disaffirmance  at  a  particular  time  are  in- 
tended to  be  construed  merely  as  rules  re- 
lating to  the  time  of  disaffirmance  of  such 
contracts  as  may  be  disaffirmed. 

Cases  recognizing  the  right  of  disaffirm- 
ance during  minority,  but  not  raising  that 
point  specifically,  are  not  included  in  this 
note. 

It  is  reasonable  that  the  lack  of  discre- 
tion which  renders  most  of  an  infant's  con- 
tracts voidable  will  also  prevent  the 
disaffirmance  of  such  contracts  before  the 
discretion  of  majority  is  attained.  This  gen- 
51  L.R.A.(X.S.) 


eral  rule  has,  of  course,  always  been  subject 
to  the  exception  that  an  infant  must  be 
permitted  to  disaffirm  his  contracts  before 
majority  where  the  postponement  of  dis- 
affirmance might  result  in  irreparable  loss 
to  him.  And,  as  an  infant  is  always  liable 
to  sustain  such  loss  where  he  has  parted,  or 
is  about  to  part,  with  anything  except  real 
property,  the  rule  has  come  to  be  stated  that 
contracts  relating  to  personalty  may  be  dis- 
affirmed during  minority,  but  that  contracts 
relating  to  realty  may  not  be  disaffirmed 
until  majority. 

This  statement  of  the  rule,  however,  ia 
somewhat  inexact  and  indefinite.  The  rea- 
son for  permission  to  disaffirm  at  all  during 
infancy  being,  as  stated  above,  the  preven- 
tion of  loss  to  the  infant,  the  law  is  always 
concerned  with  the  consideration  movinf^ 
from  him,  and  not  that  moving  from  the 
other  party.  Hence,  it  should  not  be  said 
that  contracts  relating  to  personalty  may 
be  disaffirmed,  and  that  contracts  relatin}^ 
to  real  property  may  not  be  disaffirmed, 
during  minority,  but  rather  that  contracts 
relating  to  the  personalty  of  the  infant 
may  be  disaffirmed,  and  that  contracts  re- 
lating to  the  realty  of  the  infant  may  not 
be  disaffirmed.  But  even  such  statement  is 
open  to  the  objection  of  not  making  a  pos- 
sible distinction  between  executory  and  ex> 
ecuted  conveyances  of  land. 

II.  Contracts  relating  to  person  or  per^ 
sonal  property  of  infant. 

Many  cases  recognize  the  principle  that 
an  infant  may  repudiate  a  contract  relat- 
ing to  his  personalty  during  minority. 
Shipman  v.  Horton,  17  Conn.  481  (sale  of 
goods) ;  Carpenter  v.  Carpenter,  46  Ind. 
142  (exchange  of  gelding  for  stallion)  ;  In- 
dianapolis Chair  Mfg.  Co.  v.  Wilcox,  59 
Tnd.  429  (purchase  of  shares  of  stock)  ; 
Rice  V.  Boyer,  108  Ind.  472,  68  Am.  Rep. 
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legsUy  appoint  an  agent  or  attorney  to  act 
for  him. 

Armitage  t.  Widoe,  36  Mich.  124;  Me- 
<hem.  Agencies,  §  51;   Whitney  t.  Dutch, 

14  Mass.  457,  7  Am.  Dec.  220;  Lawrence 
ir.  McArter,  10  Ohio,  37;  Tnieblood  v.  True- 
Mood,  8  Ind.  105,  65  Am.  Dec.  756;  Cole  v. 
Pennoyer,  14  111.  158;  Fonda  v.  Van  Horn, 

15  Wend.  631,  30  Am.  Dec.  77. 

Where  there  is  no  responsible  principal 
to  whom  resort  may  be  had,  the  law  pre- 
f>ume:3  that  the  person  contracting  does  so 
upon  his  own  personal  responsibility,  and 
intends  to  bind  himself;  for  in  no  other 
way  could  the  contract  have  any  validity. 

i  Am.  k  Eng.  £nc.  Law,  2d  ed.  1122. 

Met»srs.  D.  L.  Akey,  B.  E.  Andrews, 
and  E.  H.  Andrews,  for  defendant  in 
error : 

An  infant  stands  on  the  same  footing  as 
an  adult  in  respect  to  his  rights  to  reclaim 
monev  on  failure  of  consideration,  or  be- 


cause obtained  by  fraud,  or  to  rescind  con- 
tracts for  good  reasons. 

1  Parsons,  Contr.  5th  ed.  pp.  204,  322; 
Stafford  v.  Roof,  0  Cow.  626 ;  Bool  v.  Mix, 
17  Wend.  120,  31  Am.  Dec.  285;  Matthew- 
son  V.  Johnson,  HofTm.  Ch.  560;  Shipman  v. 
Horton,  17  Conn.  481;  Cummings  v.  Powell, 
8  Tex.  80. 

Where  personal  property  or  executory  con- 
tracts are  involved  the  infant  may  avoid 
at  any  time.  This  is  to  enable  him  to 
recover  personal  property  before  it  is  lost, 
or  to  avoid  immediate  consequences  of  his 
contracts,  while  land  may  be  recovered  at 
any  time. 

16  Am.  &  Eng.  Enc.  Law,   2d  ed.  208, 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  an  infant.  It  is  his 
claim  that  he  purchased  of  defendant,  for 
$180,  a  horse,  which  was  warranted  to  be 
sound  and  all  right,  when,  in  fact,  it  was 


r»3.  9  X.  E.  420  (note  given  as  purchase 
price  of  buggy  and  harness)  ;  Shirk  v. 
SlmlU,  113  Ind".  571,  15  N.  E.  12  (contract 
of  partnership);  Bailey  v.  Bamberger,  11 
B.  Mon.  113  (sale  of  land  warrant) ;  Adams 
▼.  Beall,  67  Md.  63,  1  Am.  St.  Rep.  370,  8 
Atl.  664  (contract  of  partnership)  ;  Cog- 
lev  V.  Cushman,  16  Minn.  307,  Gil.  354  (pur- 
chabe-money  mortgage  on  horses) ;  Betts 
v.  Carroll,  6  Mo.  App.  518  (purchase-money 
mortgage  on  interest  in  printing  office) ; 
Star  V.  Watkins,  78  Neb.  610,  111  N.  W. 
3ti3  (not«  given  as  purchase  price  of 
horse) :  Heath  v.  West,  26  N.  H.  101  (pur- 
chase of  horse,  and  mortgage  for  purchase 
price) ;  Chapin  v.  Shafer,  40  N.  Y.  407 
I  mortgage  ox  horse);  Stern  v.  Meikleham, 
o6  Hun,  475,  10  N.  Y.  Supp.  216  (purchase 
of  headgear) ;  Petrie  v.  Williams,  68  Hun, 
.W»,  23  X.  Y.  Supp.  237  (contract  for  serv- 
icer of  attomev )  ;  Pippen  v.  Mutual  Ben.  L. 
Ids.  Co.  130  N.  C.  23,  67  L.R.A.  505,  40 
S.  K.  822  (policy  of  life  insurance)  ;  Mather- 
son  v.  Davis,  2  Coldw.  443  (dictum) ; 
Soott  v.  Buchanan,  11  Hunomh.  468  (dic- 
tum ) ;  Gage  V.  Menczer,  —  Tex.  Civ.  App. 
— ,  144  S.  W.  717  (purchase  of  shares  of 
stock);  Price  v.  Furman,  27  Vt.  268,  65 
Am.  Dec.  104  (exchange  of  harness  and  $5 
for  mare) ;  Covault  v.  Nevitt,  —  Wis.  — , 
146  N,  W.  1115  (employment  of  janitor); 
Rp  Iluntenberg,  153  Fed.  708  (exchange  of 
chims  for  wages  and  money  loaned  for  gro- 
cfiT  store)  ;  Newry  &  E.  R.  Co.  v.  Combe, 
3  Exch.  565,  5  Eng.  Ry.  &  C.  Cas.  633,  18 
L.  J.  Exch.  X.  S.  325  ( purchase  of  shares  of 
stock ». 

And,  without  specifying  the  limitation  of 
the  rule  to  personal  property,  the  syllabus 
in  Bell  V.  Swainsboro  Fertilizer  Co.  12  6a. 
App.  81,  76  S.  E.  756,  says  that  a  contract 
made  by  an  infant  may  be  disaffirmed  dur- 
ID?  minority. 

The  infant  payee  of  a  note  may  disaffirm 
his  contract  of*  assignment  before  attain- 
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ing  majority.     Briggs  v.  McCabe,  27  Ind. 
327,  SO  Am.  Dec.  503. 

And  an  infant  who  sells  a  judgment  to 
his  attorney  may  disaffirm  his  contract  dur- 
ing infancy,  and  recover  the  amount  col- 
lected by  the  attorney  on  the  judgment. 
Vance  v.  Calhoun,  77  Ark.  35,  113  Am.  St. 
Rep.  Ill,  00  S.  W.  610. 

Under  a  statute  empowering  a  minor  to 
disaffirm  certain  contracts  "either  before  his ' 
majority  or  within  a  reasonable  time  after- 
wards,*' a  disaffirmance  of  a  contract  for 
legal  services  may  be  made  during  minority. 
Spencer  v.  Collins,  156  Cal.  208,  104  Pac. 
320,  20  Ann.  Cas.  40. 

In  Farr  v.  Sumner,  12  Vt.  28,  36  Am.  Dec. 
327,  it  is  said,  obiter,  concerning  a  minor 
that  "in  general,  he  cannot  while  an  infant, 
imless  in  case  of  evident  necessity,  disaffirm 
a  contract  made  bv  him;  as  the  same  want 
of  discretion  which  prevents  him  from  mak- 
ing a  binding  contract  would  prevent  him 
from  avoiding  one  which  might  be  beneficial 
to  him." 

This  dictum  is,  however,  designated  as  un- 
sound in  Hoyt  v.  Wilkinson,  57   Vt.  404, 
where  it  is  held  that  a  note  given  in  pur-' 
chase  of  a  horse  by  an  infant  may  be  avoid- 
ed during  minority. 

In  Murphy  v.  Johnson,  45  Iowa,  57,  where 
an  infant  was  seeking  to  disaffirm  a  con- 
tract of  employment,  it  is  held  that  neither 
a  statute  holding  a  minor  bound  by  his  con- 
tracts "unless  he  disaffirms  them  within  a 
reasonable  time  after  he  attains  his  major- 
ity" nor  the  common  law  is  authority  for 
the  proposition  that  a  minor  can  disaffirm 
his  contracts  during  infancy. 

This  case,  however,  is  overruled  on  this 
point  by  Childs  v.  Dobbins,  55  Iowa,  205, 
7  N.  W.  406,  in  which  an  infant  is  permit- 
ted to  take  advantage  of  his  disaffirmance 
during  infancy  of  a  purchase  of  shrubbery, 
I  the  language  of  the  court  being  that  "eon- 
'  tracts  which  relate  only  to  the  person   or 
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blind.  After  he  found  out  the  situation,  an 
effort  to  compromise  having  failed,  he  re- 
turned the  horse  to  the  defendant,  and  de> 
manded  a  return  of  his  money.  The  defend- 
ant claims  he  never  represented  the  horse  to 
be  sound,  and  that  he  did  not  sell  to  the 
plaintiff,  but  to  his  father. 

The  testimony  was  in  sharp  conflict. 
Nearly  all  the  questions  involved  are  ques- 
tions of  fact,  which  were  properly  submitted 
to  a  jury,  which  found  against  the  conten- 
tion of  defendant. 

There  is  a  question  of  law  involved.  It 
is  stated  by  counsel  as  follows:  "If  this 
contract  had  been  made  by  the  infant  with 
the  defendant,  as  the  infant  claims  in  his 
testimony,  it  would  be  a  voidable  contract 
only,  and  could  be  rescinded  by  the  infant 
after  he  arrived  at  the  age  of  twenty-one 
years,  and  not  before;  for  an  infant  fias  no 
authority  under  the  law  of  Michigan  to 
affirm  or  rescind  a  voidable  contract  while 
the  infancy  continues.  Armitage  v.  Widoe, 
36  Mich.  124,  129;  Dunton  v.  Brown,  31 
Mich.  182;  Lansing  v.  Michigan  C.  R.  Co. 
126  Mich.  666,  86  Am.  St.  Rep.  567,  86  N. 
W.  147;  Minock  v.  Shortridge,  21  Mich. 
304." 

We  think  the  principle  of  law  that  is  at- 


tempted to  be  here  stated  is  not  applicable- 
to  the  instant  case.  The  plaintiff  is  seeking 
to  rescind,  not  because  he  is  an  infant,  but 
because  a  fraud  has  been  perpetrated  upon 
him. 

1  Parsons,  Contracts,  9th  ed.  368,  states 
the  rule  to  be:  "An  infant  stands  on  the 
same  footing  as  an  adult  in  respect  to  his 
rights  to  reclaim  money  on  a  failure  of  con- 
sideration, or  because  obtained  by  fraud,  or 
to  rescind  contracts  for  good  cause," 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  29S, 
reads:  "But  in  other  transactions,  especial- 
ly where  personal  property  or  executory 
contracts  are  involved,  the  infant  may  avoid 
at  any  time.  This  distinction  is  for  the 
infant's  benefit  to  enable  him  to  recover 
personal  property  before  it  is  lost,  or  to 
avoid  inunediate  consequences  of  his  con- 
tracts, while  land  may  be  recovered  at  any 
time." 

If  the  rule  was  otherwise,  it  would  be 
pretty  safe  to  perpetrate  fraud  upon  infants 
in  relation  to  personal  property;  for,  before 
there  could  be  a  disaffirmance  after  the  in- 
fant had  reached  his  majority,  the  fruits  oi 
the  fraud  would  be  beyond  his  reach. 

Judgment  is  affirmed. 


to  personal  property  may  be  avoided  at  any 
time." 

Certain  dictum  in  Boody  v.  McKenney,  23 
Me.  517,  is  to  the  effect  that  a  sale  of  per- 
sonal property  by  a  minor  cannot  be  dis- 
affirmed during  minority. 

The  court,  in  Towle  v.  Dresser,  73  Me. 
252,  in  holding  to  the  contrary,  says:  "The 
learned  judge  who  uttered  the  dictum  in 
Boody  V.  McKenney,  23  Me.  625,  would  nev- 
er have  recognized  it  as  an  authority  or 
decision  of  the  point.  It  was  purely  a 
dictum,  put  forth,  apparently,  on  the 
strength  of  the  case  in  7  Cow.  179  [Roof  v. 
Stafford]  in  a  discussion  of  the  decided 
cases  for  the  purpose  of  seeing  how  far  the 
remarks  in  them  were  capable  of  being  har- 
monized." 

An  infant  may  disaffirm  during  minori- 
ty an  agreement  to  refrain  from  criminal 
prosecution.  Tucker  v.  Eastridge,  61  Ind. 
App.  632,  100  N.  E.  113. 

An  infant's  contract  for  services  may  be 
avoided  before  majoritv.  Aborn  v.  Janis, 
62  Misc.  95,  113  N.  Y.  Supp.  309;  Whit- 
marsh  V.  Hall,  3  Denio,  376. 

Thus,  where  an  infant  who  has  shipped 
as  mariner  in  a  whale  ship  abandons  the 
ship  before  the  completion  of  the  voyage, 
he  thus  legally  disafBrms  his  contract  dur- 
ing his  minority,  and  may  maintain  an  ac- 
tion of  quantum  meruit  for  his  services. 
Vent  V.  Osgood,  19  Pick.  672. 

And  in  Dallas  v.  Hollings worth,  3  Ind. 
537,  an  action  by  an  infant  for  the  value 
of  services  performed,  it  is  held  that  he 
might  avoid  at  any  time  the  contract  under 
which  the  work  was  performed  and  recover 
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the  value  of  his  services,  although  the  pay- 
ment of  wages  was  conditioned  on  his  re- 
maining in  the  service  a  specified  time. 

And  an  infant  may  disi^rm  a  contract 
of  apprenticeship  during  his  minority. 
Harney  v.  Owen,  4  Blackf.  337,  30  Am. 
Dec.  662. 

In  a  number  of  cases  where  infants  have 
been  permitted  to  disaffirm  their  contracts 
for  services,  the  specific  point  under  dis- 
cussion was  not  raised.  Such  cases  are 
therefore  not  within  the  scope  of  this  note. 

In  Baker  v.  Kennett,  54  Mo.  82,  it  is 
said:  "In  cases  of  sales  of  land  the  general 
doctrine  seems  now  to  be  that  the  infant 
cannot  Conclusively  avoid  the  conveyance 
until  he  arrives  at  age."  Then,  without  ob- 
serving the  distinction  between  the  sale  or 
conveyance  and  the  purchase  of  land  by  an 
infant,  the  court  proceeds  on  the  theory 
that  the  infant  purchaser  of  land  cannot  dis- 
affirm his  contract  before  majority.  While 
this  case  is  not  expressly  opposed  to  the 
rule  permitting  a  disaffirmance  of  contracts 
relating  to  the  personalty  of  the  infant,  it 
has  that  effect.  In  such  a  caae  the  infant 
has  parted  with  personalty  which  he  may  not 
be  able  to  recover  if  he  has  to  wait  until 
majority  before  he  can  disaffirm.  Where, 
however,  the  infant  has  parted  with  land, 
as  in  case  of  a  sale  or  convevance  by  \nm, 
he  is  in  no  danger  of  losing  his  property  by 
his  inability  to  disaffirm  before  attaining 
majority. 

On  the  other  hand,  in  Ex  parte  McFerrcn, 
—  Ala.  — ,  47  L.R.A.(N.S.)  543,  63  So, 
159,  holding  that  an  infant  lessee  may  dis- 
affirm his  lease,  the  language  of  the  court 
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is  10  indefinite  aa  to  establish  a  doubt 
whether  the  case  is  put  upon  the  ground  of 
the  personal  consideration  moving  from  the 
iBfaaty  or  upon  the  ground  that  all  con- 
tnula,  regardless  of  tne  nature  of  the  con- 
sideration, may  be  disaffirmed  during  mi- 
nority. 

And,  in  the  case  of  contracts  involving 
the  personal  property  of  an  infant,  there 
is  no  distinction  between  executory  and  exe- 
rated  contracts,  as  far  as  the  right  of  dis- 
affirmance during  minority  is  concerned.  Ri- 
ler  V.  Mallory,  33  Conn.  201  (purchase  of 
sun ) ;  Gonackey  ▼.  General  Acci.  F.  & 
L\ie  Assur.  Corp.  6  Ga.  App.  381,  65  S.  E. 
53  (settlement  of  rights  under  insurance 
jK>licv ) ;  W'uller  v.  Chuse  Grocery.  Co.  241 
in.  398,  28  L.RA.(N.S.)  128,  132  Am. 
St.  Rep.  216,  89  N.  £  796,  16  Ann.  Cas.  522, 
affirming  147  111.  App.  224  (purchase  of 
shares  of  stock) ;  Falconer  v.  May,  S.  &  Co. 
165  IlL  App.  598  (purchase  of  household 
furniture) ;  Bailey  v.  Bamberger,  11  B. 
Mon.  113   (sale  of  land  warrant). 

And  it  is  said,  obiter,  in  McCarthy  ▼. 
Nicrosi,  72  Ala.  332,  47  Am.  Rep.  418,  that 
any  voidable  executed  contract  relating  to 
personalty  may  be  disaffirmed  by  an  infant 
during  minorify. 

And  dictum  in  Bool  ▼.  Mix,  17  Wend. 
120,  31  Am.  Dec.  285,  is  to  the  effect  that 
'it  seems  that  a  sale  and  manual  delivery 
of  chattels  by  an  infant  may  be  avoided 
while  under  age." 

The  reason  for  the  rule  is  given  in  Carr 
V.  Cloogh,  26  N.  H.  280,  59  Am.  Dec.  345, 
where  it  is  said:  "If  the  subject  of  the 
sale  be  personal  property,  and  a  delivery  to, 
and  poieession  bv,  the  vendee,  follows,  and 
there  are  no  legal  means  to  regain  the  prop- 
erty till  the  minor  arrives  at  full  age,  so 
as  to  decide  whether  he  will  ratify  the  con- 
tract or  not,  the  property  may  all  be  wasted 
and  gone  beyond  recovery,  and,  in  many 
eases,  for  a  very  inadequate  consideration. 
In  such  eases  the  principle  of  protection 
would  be  of  little  use,  could  it  not  be  exer- 
cised before  maturitv.  We  lay  down  the 
role,  then,  that  a  sale  and  delivery  of  per- 
sonal property  by  a  minor,  for  a  good  con- 
sideration, but  Boade  without  fraud  by  him, 
may  be  rescinded  by  the  minor  before  arriv- 
ing at  fun  age." 

In  the  celebrated  case  of  Stafford  v.  Roof, 
9  Cow.  626,  reversing  7  Cow.  179,  in  dis- 
tinguishing between  the  rule  in  respect  to 
roDtracts  relating  to  personalty  and  those 
relating  to  realty,  the  court  says:  "The 
true  mle,  then,  appears  to  me  to  be  this: 
that  where  the  ixifant  can  enter,  and  hold 
the  subject  of  the  sale  till  his  legal  age,  he 
^hall  be  incapable  of  avoiding  till  that  time ; 
bat  where  the  possession  is  changed,  and 
there  is  no  legal  means  to  regain  and  hold 
it  in  the  meantime,  the  infant,  or  his  guar- 
dian for  him,  has  the  right  to  exercise  the 
power  pf  rescission  inunediately.  Now  the 
<vtminon  law  gives  no  action  or  other  means 
by  which  the  mere  possession  of  personal 
property  ean  be  reclaimed  and  held  subject 
to  the  nght  of  avoidance." 

Michigan  alone  seems  to  be  opposed  to 
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the  general  rule  permitting  contracts  relat- 
ing to  the  person  or  personalty  of  infants 
to  be  disaffirmed  during  minority.  How- 
ever, as  all  the  cases  which  have  yet  arisen 
in  that  jurisdiction  have  involved  executed 
contracts,  it  is  not  improbable  that  the  gen- 
eral rule  will  be  applied  to  executory  con- 
tracts. 

In  Dunton  v.  Brown,  31  Mich.  182,  it  is 
held  that  an  executed  contract  of  partner- 
ship is  unavoidable  by  a  minor  during  in- 
fancy. 

So,  a  settlement  of  a  claim  for  damages 
for  personal  injuries  to  an  infant  cannot 
be  repudiated  during  minority.  Lansing  v. 
Michigan  C.  R.  Co.  126  Mich.  663,  86  Am. 
St.  Rep.  567,  86  N.  W.  147. 

And  in  Armita^e  v.  Widoe,  36  Mich.  124, 
an  action  by  an  infant. for  the  recovery  of 
money  paid  on  a  contract  of  purchase  of 
lands,  it  is  held  that  an  infant  cannot  dis- 
affirm such  a  contract  before  coming  of  age. 

III.  OpfUractB  relating  to  real  property 

of  infant. 

a.  Executory  contracts. 

While  no  cases  have  been  discovered  in- 
volving executoiT  contracts  relating  to  the 
real  property  of  an  infant,  it  is  not  im- 
probable thai  there  may  be  grounds  for  a 
distinction  between  them  and  executed  con- 
tracts. A  realization  of  this  will,  at  least, 
result  in  a  more  careful  and  less  general 
statemdit  of  the  rule  concerning  the  power 
of  disaffirming  contracts  relating  to  real 
property. 

h.  Executed  contracts. 

1.  Deeds. 

As  stated  above,  this  note  is  concerned 
only  with  the  nature  of  the  property  parted 
with  by  the  infant.  Cases  of  purchases  of 
real  property  by  an  infant,  where  the  con- 
sideration parted  with  by  him  is  personal- 
ty, are  therefore  considered  supra,  ll. 

See,  in  particular,  Baker  v.  Kennctt,  54 
Mo.  82,  supra,  II. 

The  deed  of  an  infant  may  not  be  dis* 
affirmed  during  his  minority.  Chapman  v. 
Chapman,  13  Ind.  396;  Welch  v.  Bunce,  83 
Ind.  382;  Shroyer  v.  Pittenger,  31  Ind.  App. 
158,  67  N.  E.  475  {dictum);  Irvine  v.  Ir- 
vine, 5  Minn.  61,  Gil.  44;  Shipley  v.  Bunn, 
125  Mo.  445,  28  S.  W,  754;  Bool  v.  Mix, 
17  Wend.  120,  31  Am.  Dec.  285;  Matthew- 
son  V.  Johnson,  Hoffm.  Ch.  560;  Wetmore 
V.  Kissam,  3  Bosw.  321  (dictum) ;  McCor- 
mic  V.  Le^ett,  53  N.  C.  (8  Jones,  L.)  425: 
Scott  V.  Buchanan,  11  Humph,  468  {die- 
turn)  ;  Matherson  v.  Davis,  2  Coldw.  443 
{dictum) ;  Cummings  v.  Powell,  8  Tex.  80; 
Sims  V.  Everhardt,  102  U.  S.  300,  26  L.  ed. 
87   {dictum). 

It  is  not  improbable,  however,  that  the 
infant  may  enter  and  take  the  profits  dur- 
ing  minority. 

In  Bool  V.  Mix,  17  Wend.  120,  31  Am. 
Dec.  285,  it  is  said,  obiter:  "The  deed  of  an 
infant  cannot  be  avoided  until  he  becomes 


32 


MICHIGAN  SUPREME  COURT. 


of  age,  although  he  may  enter  and  take 
the  profits  in  the  meantime.  .  .  .  Some 
of  the  old  books  say  that  an  infant  may 
avoid  his  deed  by  entry  before  he  comes 
of  age;  but  that  is  not  the  doctrine  of  the 
present  day.  He  mav  enter  while  within 
age  and  take  the  prohts  until  the  time  ar- 
rives when  he  has  a  legal  capacity  to  affirm 
or  disaffirm  the  deed;  but  the  deed  is  not 
rendered  utterly  void  by  the  entry;  it  may 
still  be  confirmed  after  he  arrives  at  full 
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age 

Zouch  ex  dem.  Abbott  v.  Parsons,  3  Burr. 
1794,  is  to  the  same  effect.  It  is  said:  "In 
the  case  of  feoffments  b^  an  infant,  he 
might  enter  during  his  minority,  to  revest 
his  possessory  right,  for  the  sake  of  the 
profits;  but  still  the  feoffment  was  voidable 
only,  and  he  might  elect  to  confirm  it  when 
he  attained  his  full  age." 

However,  it  is  said  in  Harrod  y.  Myers, 
21  Ark.  592,  76  Am.  Dec.  409,  that  the 
conveyance  of  an  infant  "can  be  revoked 
by  entering  upon  the  land  and  taking  the 
profits  while  an  infant."  The  court  held 
that  although  disaffirmance  by  subsequent 
deed  would  have  to  be  done  after  majority, 
equity  would  aid  an  infant  in  canceling 
her  deed  during  minority. 

Without  deciding  whether  or  not  the  deed 
of  an  infant  can  be  disaffirmed  during  mi- 
nority, it  is  held,  in  Philips  v.  Green,  3  A. 
K.  Marsh,  7,  13  Am.  Dec.  124,  that  no  act 
of  disaffirmance  during  minority  is  neces- 
sary to  effect  an  avoidance  of  such  deed. 

Dictum  in  Lancaster  v.  Lancaster,  13  Lea, 
126,  suggests  an  opinion  at  variance  with 
the  established  rule. 

And,  while  it  does  not  appear  from  the 
facts  in  the  case  that  the  infant  attempted 
to  avoid  his  deed  during  minority,  it  is 
said,  in  Doe  ex  dem.  Jackson  v.  Woodruffe. 
7  U.  C.  Q.  B.  332,  that  a  deed  of  bargain 
and  sale  is  voidable  either  before  or  after 
the  grantor  comes  of  age. 

See  also  Ryan  v.  Morrison,  —  Okla.  — , 
136  Pac.  1049,  infra,  III.  b,  2. 

2,  Leases. 

"The  principle  upon  which  it  is  held  that 
an  infant  should  not  be  absolutely  bound 
by  such  a  lease,  executed  during  his  in- 
fancy, but  that  it  is  voidable,  against  him, 
would  also  establish  that  he  should  not  be 
bound  by  any  act  done  by  him  during  mi- 
nority, either  in  confirmation  or  avoidance 
of  that  lease;  but  that  the  power  of  mak- 
ing his  election  when  he  attains  full  age, 
and  of  then  avoiding  or  confirming  the 
lease,  as  he  may  think  fit,  should  be  pre- 
served to  him  during  the  entire  of  his  mi- 
nority, and  that  he  should  not  be  deprived 
of  such  power  by  an  act  done  by  him  dur- 
ing that  period."  (O'Brien,  J.,  in  Slator 
V.  Trimble,  14  Ir.  C.  L.  Rep.  342.) 

An  infant  who  leases  his  property  cannot 
avoid  his  act  during  minority.  Hartshorn 
v.  Earley,  19  U.  C.  C.  P.  139;  Lipsett  v. 
Perdue,  18  Ont.  Rep.  575. 

Thus,  the  life  lease  of  an  infant  is  not 
disaffirmed  by  a  subsequent  conveyance  in 
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fee  during  his  minority.     Emmons  v.  Mur- 
ray, 16  N.  H.  385. 

But,  under  a  statute  providing  that  ^'the 
contract  of  a  minor,  if  made  while  he  is 
under  the  age  of  eighteen,  may  be  dis- 
affirmed by  the  minor  himself,  either  before 
his  majority  or  within  one  year's  time  after- 
wards," a  minor  may  disaffirm  before  ma- 
jority both  a  lease  and  convevance  of  his 
lands.  Ryan  v.  Morrison,  —  Okla.  — ,  135 
Pac.  1049. 

3.  Mortgages, 

In  Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221, 
it  was  held  that  the  mortgage  of  a  minor 
cannot  be  disaffirmed  by  the  execution  of  a 
deed  conveying  the  same  property  during 
minority.  In  this  case  the  infant,  after  at- 
taining his  majority,  executed  a  quitclaim 
deed  to  one  holding  under  a  subsequent 
deed  from  the  grantee  in  the  warranty 
deed,  but  subsequently  executed  a  deed  to 
the  mortgagee,  affirming  the  mortgage.  It 
was  held  in  effect  that  the  latter  deed 
operated  as  an  affirmance  of  the  mortgage, 
the  quitclaim  not  having  the  effect  to  pre- 
vent such  affirmance. 

Neither  can  the  conveyance  of  an  infant's 
land  by  her  guardian  during  her  minority 
amount  to  a  disaffirmance  of  a  prior  mort- 
gage executed  bv  the  infant.  Shreeves  v. 
Caldwell,  135  Mich.  323,  306  Am.  St.  Rep. 
396,  97  N.  W.  764,  3  Ann.  Cas.  592. 

The  disaffirmance  of  a  mortgage  given  by 
a  minor  cannot  be  made  by  him  during  in- 
fancy. Watson  V.  Ruderman,  79  Conn.  687, 
66  Atl.  515.  But  the  court  held  that  such 
mortgage  may  not  be  made  the  subject  of 
foreclosure  until  and  unless  its  status  shall 
have  been  first  established  as  that  of  a  con- 
veyance not  subject  to  avoidance  at  the  will 
of  the  mortgagor.  In  denying  the  right  of 
a  court  of  equity  to  compel  the  present 
exercise  by  or  for  the  infant  defendant  of 
his  right  of  affirmance  or  disaffirmance,  the 
court  said:  "It  follows  that,  in  the  absence 
of  other  facts  than  that  of  an  infant's  par- 
ticipation in  a  contract  or  conveyance,  there 
cannot  exist  a  situation  in  which,  through 
the  operation  of  an  estoppel,  validity  will  be 
given  to  it,  or  through  equitable  interven- 
tion it  will  be  set  aside,  and  thus,  by  one 
means  or  the  other,  an  effect  be  given  to 
the  transaction  different  from  that  which 
the  general  policy  of  the  law  has  seen 
fit  to  attach  to  it.  In  other  words,  a 
court,  whether  of  equity  or  of  law,  will 
not  hold  itself  justified  in  depriving  an 
infant,  who  was  of  the  age  of  presumed 
natural  capacity  at  the  time  of  his  partici- 
pation in  a  property  transaction,  of  tlie 
right  of  privilege  which  is  deemed  essential 
to  his  proper  protection  of  affirming  or  dis- 
affirming it  upon  his  arrival  at  the  age  of 
legal  capacity,  unless  there  appears  in  the 
situation  presented  some  fact  in  addition 
to  such  participation, — some  fact  which  is 
recognized  as  furnishing  the  basis  for  equit- 
able interposition  generally,  or  as  laying 
the  foundation  for  an  estoppel.  The  active 
fraud  or  false  representation  as  to  age  by 
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theinfiaiit  has  been  recognized  as  furnish- 
ing such  a  fact." 

In  Gilchrist  v.  Ramsey^  27  U.  C.  Q.  B. 
500,  an  action  against  an  infant  on  a  mort- 
gige,  it  18  said:  "We  cannot  see  on  what 
principle  an  infant  defendant  may  not  de- 
fend an  action  for  the  purpose  of  raising 
the  queation  of  infancy,  and  thereby  avoid- 
ing his  deed.  If,  as  Lord  Mansfield  says, 
the  infant  could  enter  during  minority  to 
rercst  his  possessory  right,  for  the  sake  of 
the  profits,  after  having  conveyed  away  his 
ntate,  and  let  the  grantee  into  possession, 
ve  are  unable  to  understand  why  the  infant 
may  not  also  defend  his  possession  for  the 
•ske  of  the  profits,  never  having  given  it 
up.  This  leaves  it  apparently,  still  in  his 
power,  on  coming  of  age,  to  affirm  his  deed." 

In  holding  that  a  minor  might  plead  her 
isfancv  in  defense  to  an  action  of  foreclos- 
ure, the  court,  in  Schneider  v.  Staihr,  20 
Mo.  269,  said:  ''The  weight  of  authoritv 
seems  to  be  that,  in  cases  of  sales  of  land, 
infants  cannot  conclusively  avoid  the  con- 
veyance until  they  are  of  age.  ...  As 
in  this  instance,  the  effect  of  the  omission 
of  the  wife  to  plead  her  infancy  would  be 
to  subject  her  estate  to  be  sold  under  exe- 
cution, by  which  an  innocent  purchaser 
inight  be  injured,  and  as  this  proceeding  is 
in  the  nature  of  an  action  to  subject  her 
estate  to  the  payment  of  a  debt,  from  anal- 
ogy to  the  course  in  a  suit  on  a  contract 
by  which  an  infant  is  jointly  bound  with 
others,  we  see  no  impropriety  in  permitting 
her  to  set  up  her  infancy,  though  under 
sge,  in  avoidance  of  this  claim  against  her." 

£.  L.D. 
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(Division  No.  2.) 

J.  W.  KIPY  &  SON,  Plff.  in  Err., 

V. 

ART  WALL  PAPER  MILLS. 

f—  Okla.  — ,  136  Pac.  1080.) 

Monopoly    ^    purchase     from     single 
dealer. 

1.  An  agreement  of  a  retailer  to  buy  a 
particular  line  of  goods  exclusively  from 
1  certain  manufacturer  thereof,  for  a 
limited  period  of  time,  and  confined  to  a 
particular  localitv,  in  consideration  of 
other  covenants  tnerein  of  mutual  advan- 
tage to  the  parties,  and  when  otherwise  un- 
objectionable under  the  law,  is  not  in- 
vtlid  because  in  restraint  of  trade. 

Ssme  —  theoretical  restraint  of  trade. 

2.  A  contract  between  individuals,  the 
Bsin  purpose  and  effect  of  which  are  to 

Hetdnotes  by  Breweb,  G. 

Xote.  —  As  to  the  validity  of  agreement 
to  pttronize  particular  concern  exclusively, 
«ee  note  to  Peerless  Pattern  Co.  v.  Gaunt- 
lett  Dry  Goods  Co.  42  LJl.A.(N.S.)  843. 
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promote,  advance,  and  increase  the  business 
of  those  making  it,  will  not  be  held  to  be 
in  restraint  of  trade  and  commerce  merely 
because  its  operation  might  possibly,  in 
some  slight  or  theoretical  way,  incidentally 
and  indirectly  restrict  such  trade  and  com- 
merce. 

Evidence  -»  burden  of  proof  -»  fraud. 

3.  In  a  suit  for  a  balance  due  for  goods 
under  the  terms  of  a  written  contract, 
where  the  answer  admits  the  execution  of 
the  contract  and  the  receipt  of  the  goods 
at  the  price  claimed,  and  defends  on  the 
grounds  that  the  contract  is  illegal  and  un- 
enforceable, and  was  procured  through 
fraud,  the  burden  of  proof  is  on  the  defend- 
ant. 

Contract  -»  written  -»  negotiations. 

4.  All  prior  and  contemporaneous  oral 
negotiations  are  merged  into  a  written  con- 
tract finally  entered  into,  and  which  fully 
covers  the  subject-matter  of  such  negotia- 
tions. 

(November  26,  1913.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  purchase  price  of  certain  goods 
sold  and  delivered  under  the  terms  of  a  writ- 
ten contract  executed  by  the  parties.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  M.  Fulton  for  plaintiff  in  error. 

Mr.  E.  G.  McAdams,  for  defendant  in 
error : 

The  contract  in  question  is  not  in  re- 
straint of  trade,  or  in  violation  of  public 
policy,  for  the  reason  that  the  life  of  the 
contract  is  reasonable,  and  it  nowhere  at- 
tempts to  regulate  or  fix  the  price  of  the 
goods  wherein  the  public  is  interested. 

Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pull- 
man Southern  Car  Co.  139  U.  S.  79,  35  L. 
ed.  97,  11  Sup.  Ct.  Rep.  490;  Trentman  v. 
VVahrenburg,  30  Ind.  App.  304,  65  N.  E. 
1057;  Trown  v.  Rounsavell,  78  111.  689; 
Live  Stock  Asso.  v.  Levy,  22  Jones  &  S.  32; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473,  60  Am.  Rep.  464,  13  N.  E.  419;  01m- 
stead  V.  Distilling  &  Cattle-Feeding  Co.  77 
Fed.  265;  Arnold  v.  Kreutzer,  67  Iowa,  214, 
26  N.  W.  138;  Kronschnabel-Smith  Co.  v. 
Kronschnabel,  87  Minn.  230,  91  N.  W.  892 ; 
Hopkins  v.  United  States,  171  U.  S.  578, 
592,  43  L.  ed.  290,  298,  19  Sup.  Ct.  Rep. 
40;  Anderson  v.  United  States,  171  U.  S. 
604,  616,  43  L.  ed.  300,  306,  19  Sup.  Ct. 
Rep.  50;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  505,  568,  43  L.  ed.  259,  287, 
19  Sup.  Ct.  Rep.  25 ;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  176  U.  S.  211,  245, 
44  L.  ed.  136,  149,  20  Sup.  Ct.  Rep.  96; 
United   States   Chemical   Co,  v«  Provident 
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Chemical  Co.  64  Fed.  046 ;  California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  258,  66  Am.  Dec. 
511;  Smallcy  ▼.  Greene,  52  Iowa,  241,  35 
Am.  Rep.  267,  3  N.  W.  78;  Schwalm  v. 
Holmes,  49  Cal.  665;  Re  Greene,  52  Fed. 
104;  Re  Grice,  79  Fed.  627;  AUgeyer  v. 
Louisiana,  165  U.  S.  578,  589,  41  L.  ed. 
832,  835,  17  Sup.  Ct.  Rep.  427;  State  v. 
Goodwill,  33  W.  Va.  179,  6  L.R.A.  621,  26 
Am.  St.  Rep.  863,  10  S.  £.  285;  People  v. 
Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  466, 
17  N.  E.  343;  Butchers'  Union  S.  H.  & 
L.  S.  L.  Co.  ▼.  Crescent  City  L.  S.  L.  ft  S. 
H.  Co.  Ill  U.  S.  746,  28  L.  ed.  686,  4  Sup. 
Ct.  Rep.  662;  Welch  v.  Phelps  ft  B.  Wind 
Mill  Co.  89  Tex.  653,  36  S.  W.  71;  Com.  v. 
Grinstead,  111  Ky.  203,  56  L.R.A.  709,  63 
S.  W.  427;  Southern  Fire  Brick  ft  Clay  Co. 
V.  Garden  City  Sand  Co.  223  111.  616;  Heim- 
buecher  v.  Goff,  119  111.  App.  373;  Norton  v. 
W.  H.  Thomas  ft  Sons  Co.  99  Tex.  578,  91 
S.  W.  780;  Angelica  Jacket  Co.  v.  Angelica, 
121  Mo.  App.  226,  98  S.  W.  805;  Fuller  v. 
Hope,  163  Pa.  62,  29  Atl.  779;  New  York 
Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co. 
192  Mass.  391,  78  N.  £.  463 ;  National  Fire- 
proofing  Co.  Y.  Mason  Builders'  Asso.  145 
Fed.  260;  American  Brake  Beam  Co.  v. 
Pungs,  73  C.  C.  A.  157,  141  Fed.  923 ; 
Ferris  v.  American  Brewing  Co.  155  Ind. 
539,  62  L.l:.A.  306,  58  N.  E.  701;  Weiboldt 
V.  Standard  Fashion  Co.  80  111.  App.  67; 
Cottington  v.  Swan,  128  Wis.  321,  107  N. 
W.  336. 

But,  should  the  court  hold  the  contract 
partially  in  restraint  of  trade,  defendants 
would  not  be  relieved  of  their  obligation  to 
pay  the  plaintiff  for  the  goods  purchased  by 
them  under  the  contract. 

Central  New  York  Teleph.  ft  Teleg.  Co.  v. 
Averill,  199  N.  Y.  128,  32  L.R.A.(N.S.) 
494,  139  Am.  St.  Rep.  878,  92  N.  E.  206. 

Defendants  having  admitted  signing  the 
contract,  the  burden  of  proof  rests  upon 
them  to  show  that  it  was  not  a  sale,  as 
well  as  the  allegations  of  fraud  and  mis- 
representations. 

Central  of  Georgia  R.  Co.  v.  Goodwin,  1 
Ann.  Cas.  810,  note;  Jennings  v.  Brough- 
ton,  17  Beav.  234,  22  L.  J.  Ch.  N.  S.  585, 
17  Jur.  905,  1  Week.  Rep.  441;  Holt  v. 
Sims,  94  Minn.  157,  102  N.  W.  386;  Ander- 
son V.  McPike,  86  Mo.  293;  McCready  v. 
Phillips,  44  Neb.  790,  63  N.  W.  7 ;  Mulhall 
V.  Mulhall,  3  Okla.  25.^,  41  Pac.  677 ;  Gatlin 
V.  Vaut,  6  Ind.  Terr.  254,  91  S.  W.  38;  20 
Cyc.  108;  Horn  v.  Gibson,  24  Okla.  481, 
103  Pac.  563. 

The  terms  of  the  contract  are  free  from 
doubt  and  ambiguity,  and  cannot,  at  the 
instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence. 

Garrison  v.  Kress,  19  Okla.  433,  91  Pac. 
1130;  McNinch  v.  Northwest  Thresher  Co. 
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23  Okla.  386,  138  Am.  St.  Rep.  803,  100  Pac 
524. 

Brewer,  C,  filed  the  following  opinion: 
The  Art  Wall  Paper  Mills,  a  corporation 
of  Dallas,  Texas,  brought  this  suit  in  the 
district  court  against  J.  W.  Ripy  ft  Son,  a 
copartnership,  to  recover  the  purchase  price 
of  certain  goods,  wares,  and  merchandise 
sold  and  delivered  in  pursuance  to  a  certain 
written  contract  executed  by  the  parties. 
We  will  hereafter  refer  to  the  parties  as 
they  were  called  in  the  trial  court.  The 
case  was  tried  to  a  jury,  and  a  verdict  re- 
turned in  favor  of  the  plaintiffs.  The  de- 
fendants, plaintiffs  in  error  here,  bring  up 
the  case  on  case  made,  and  in  their  brief 
seem  to  rely  upon  the  following  alleged  er- 
rors: First,  Overruling  defendant's  demur- 
rer to  the  petition.  Second,  Placing  the  bur- 
den of  proof  upon  the  defendant.  Third. 
The  exclusion  of  evidence  offered  by  defend- 
ant. 

1.  The  defendants  claim  that  plaintiff's 
petition  is  demurrable  for  the  reason  that 
the  suit  is  based  upon  a  certain  written  con- 
tract of  trade  agreement  attached  to  and 
made  a  part  of  the  petition,  and  which  it  is 
alleged  shows  upon  its  face  that  it  is  an 
agreement  in  restraint  of  trade  and  com- 
merce, and  is  therefore  void ;  and  that,  being 
void,  the  plaintiff  cannot  recover  for  the 
goods  sold  and  delivered  in  pursuance  of  its 
terms.  The  portion  of  the  agreement  which 
it  is  claimed  has  the  above  effect  is  a  pro- 
vision inserted  in  it  requiring  the  defendants 
to  handle  only  the  wall  papers  manufactured 
and  kept  for  sale  by  plaintiff  during  the  life 
of  the  contract,  which  was  from  April  5th 
to  January  6th  following.  In  other  words, 
that  the  defendants  agreed  that  for  the  lim- 
ited period  of  time  named  in  the  contract 
they  would  buy  all  their  wall  papers  from 
the  plaintiff.  We  do  not  believe  that  this 
agreement  has  the  effect  contended  for.  It 
is  not  pointed  out,  and  from  a  reading  of  the 
contract  we  do  not  believe  it  can  be  point- 
ed out,  wherein  this  contract  has  the  effect 
of  restraining  trade,  or  competition  in  trade, 
so  as  to  bring  it  within  the  denunciation  of 
the  law.  The  plaintiffs  arc  wholesale  dealers 
in  wall  paper,  and  had  traveling  salesmen 
in  Oklahoma  and  Indian  territory  at  the 
time  this  contract  was  made,  in  1904.  The 
defendants  are  retail  dealers  in  OklahQma 
City.  In  return  for  defendant's  agreement 
that  for  a  certain  period  of  time  they  would 
buy  their  wall  paper  exclusively  from  plain- 
tiff, and  would  keep  in  stock  a  complete 
line  of  the  same,  the  reciprocal  agreement 
was  made  by  plaintiff  that  its  traveling 
salesmen,  in  the  two  territories  named, 
would  send  their  "stock  fill  in  orders"  to  be 
*  filled  from  defendant's  stock,  and  for  which 
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ial«8  they  received  the  profits.  If  plaintiff 
VM  going  to  give  defendants  the  benefit  of 
certain  sales  made  by  its  traveling  salesmen 
from  samples  of  its  line  of  papers  in  stock, 
it  eertainly  was  not  unreasonable  to  re- 
quire defendants  to  carry,  for  the  time  be- 
ing, only  its  line  of  papers.  It  seems  to  us 
Uuit  the  effect  of  this  agreement,  when  all 
of  its  terms  are  considered,  is  to  promote 
snd  foster  the  trade  of  both  parties,  rather 
than  otherwise.  The  contract  does  not 
midertake  to  fix  the  price  at  which  defend- 
ants might  sell  the  goods.  It  does  not  re- 
strict the  plaintiff  from  selling  its  goods 
to  others,  nor  does  it  restrict  either  party 
from  selling  goods  to  any  other  per- 
son or  class  of  persons.  The  parties  them- 
selves are  not  competitors,  nor  does  the  con- 
tract affect  the  competitors  of  defendants, 
nor  can  we  see  wherein  it  could  injuriously 
affect  the  public.  We  think  these  views 
find  ample  support  in  the  authorities. 

An  agreement  of  a  retailer  to  buy  a  par- 
ticular line  of  goods  exclusively  from  a  cer- 
tain manufacturer  thereof,  for  a  limited  pe- 
riod of  time,  and  confined  to  a  particular  lo- 
cality, in  consideration  of  other  covenants 
therein  of  mutual  advantage  to  the  parties, 
and  when  otherwise  unobjectionable  under 
the  law,  is  not  invalid  because  in  restraint 
of  trade.  Threlkeld  v.  Steward,  24  Okla. 
403,  138  Am.  St.  Rep.  888,  103  Pac.  630; 
Trentman  v.  Wahrenburg,  30  Ind.  App.  304, 
65  N.  £.  1057;  Brown  v.  Rounsavell,  78  111. 
589;  Live  Stock  Asso.  v.  Levy,  22  Jones  & 
S.  32;  Diamond  Match  Co.  v.  Roeber,  106 
K.  y.  473,  60  Am.  Rep.  464,  13  N.  E.  419 ; 
Olmstead  v.  Distilling  ft  Cattle-Feeding 
Co.  (C.  C.)  77  Fed.  265;  Arnold  Bros.  v. 
Kreutzer,  67  Iowa,  214,  26  N.  W.  138;  Kron- 
schnabel-Smith*  Co.  v.  Kronschnabel,  87 
Minn.  230,  91  N.  W.  892. 

A  contract  between  individuals,  the  main 
purpose  and  effect  of  which  are  to  promote, 
advance,  and  increase  the  business  of  those 
making  it,  will  not  be  held  to  be  in  restraint 
of  trade  and  commerce  merely  because  its 
operations  might  possibly,  in  some  slight  or 
theoretical  way,  incidentally  and  indirectly 
restrict  such  trade  and  commerce.  This 
Tiew  is  fully  sustained  by  the  Supreme 
Court  of  the  United  States  in  various  de- 
cisions. In  Anderson  v.  United  States,  171 
U.  8.  604,  43  L.  ed.  300,  19  Sup.  Ct.  Rep. 
50,  it  is  said :  "Where  the  subject-matter  of 
the  agreement  does  not  directly  relate  to  and 
act  upon  and  embrace  interstate  commerce, 
and  where  the  undisputed  facts  clearly 
ehov  that  the  purpose  of  the  agreement  was 
not  to  regulate,  obstruct,  or  restrain  that 
commerce,  but  that  it  was  entered  into  with 
the  object  of  properly  and  fairly  regulating 
the  transaction  of  the  business  in  which 
the  parties  to  the  agreement  were  engaged 
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such  agreement  will  be  upheld  as  not  with- 
in the  statute,  where  it  can  be  seen  that  tne 
character  and  terms  of  the  agreement  are 
well  calculated  to  attain  the  purpose  for 
which  it  was  formed,  and  where  the  effect 
of  its  formation  and  enforcement  upon  inter- 
state trade  or  commerce  is  iu  any  event 
but  indirect  and  incidental,  and  not  its  pur- 
pose or  object.  As  is  said  in  Smith  v. 
Alabama,  124  U.  S.  466,  473,  31  L.  ed.  608, 
610,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  664:  'There  are  many  cases,  however, 
where  the  acknowledged  powers  of  a  state 
may  be  exerted  and  applied  in  such  a  manner 
as  to  affect  foreign  or  interstate  commerce 
without  being  intended  to  operate  as  com- 
mercial regulations.'  The  same  is  true  as 
to  certain  kinds  of  agreements  entered  into 
between  persons  engaged  in  the  same  busi- 
ness for  the  direct  and  bona  fide  purpose  of 
property  and  reasonably  regulating  the  con- 
duct of  their  business  among  themselves 
and  with  the  public.  If  an  agreement  of 
that  nature,  while  apt  and  proper  for  the 
purpose  thus  intended,  should  possibly, 
though  only  indirectly  and  imintentionally, 
affect  interstate  trade  or  commerce,  in  that 
event  we  think  the  agreement  would  be  good. 
Otherwise  there  is  scarcely  any  agreement 
among  men  which  has  interstate  or  foreign 
commerce  for  its  subject  that  may  not  re- 
motely be  said  to,  in  some  obscure  way, 
affect  that  conmierce,  and  to  be  therefor 
void." 

In  Whitwell  v.  Continental  Tobacco  Co. 
64  L.R.A.  689,  60  C.  C.  A.  290,  126  Fed.  464, 
Judge  Sanborn,  after  discussing  contracts 
and  agreements  which  would  constitute  a 
combination  or  conspiracy  in  restraint  of 
trade,  adds:  "If,  on  the  other  hand,  it  pro- 
motes, or  but  incidentally  or  indirectly  re- 
stricts, competition,  while  its  main  purpose 
and  chief  effect  are  to  foster  the  trade  and 
to  increase  the  business  of  those  who  make 
and  operate  it,  then  it  is  not  a  contract,  com- 
bination, or  conspiracy  in  restraint  of  trade, 
within  the  true  interpretation  of  this  act, 
and  it  is  not  subject  to  its  denunciation." 
And  cites  to  support  the  statement'  the  fol- 
lowing authorities:  Hopkins  v.  United 
States,  171  U.  S.  678,  692,  43  L.  ed.  290, 
296,  19  Sup.  Ct.  Rep.  40;  Anderson  v.  United 
States,  171  U.  S.  604,  616,  43  L.  ed.  300, 
306,  19  Sup.  Ct.  Rep.  60;  United  States  v. 
Joint  Traffic  Asso.  171  U.  8.  606,  668,  43 
L.  ed.  259,  287,  19  Sup.  Ct.  Rep.  26;  Addys- 
ton  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  246,  44  L.  ed.  136,  149,  20  Sup. 
Ct.  Rep.  96;  United  States  Chemical  Co.  v. 
Provident  Chemical  Co.  (C.  C.)  64  Fed. 
946;  California  Steam  Nav.  Co.  v.  Wright, 
6  Cal.  268,  66  Am.  Dec.  611;  Smalley 
V.  Greene,  52  Iowa,  241,  35  Am.  Rep. 
267,    3    N.    W.    78;    Schwalm   v.    Holmes, 
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49  Cal.  665;  Re  Greene  (C.  C.)  62 
Fed.  104,  115-117;  Re  Grice  (C.  0.)  79 
Fed.  627,  644;  Allgeyer  v.  LouiBiana,  165 
U.  S.  578,  589,  41  L.  ed.  832,  835,  17  Sup.  Ct. 
Rep.  427;  State  v.  Goodwill,  33  W.  Va.  179, 
6  L.R.A.  621,  25  Am.  St.  Rep.  863,  10  S.  K. 
286,  286;  People  v.  Gillson,  109  N.  Y.  389, 
398,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  ▼. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U. 
S.  746,  755,  28  L.  ed.  585,  690, 4  Sup.  Ct.  Rep. 
652;  Welch  v.  Phelps  &  B.  Wind  Mill  Co.  89 
Tex.  653,  36  S.  W.  71;  Com.  v.  Grinstead, 
111  Ky.  203,  56  L.R.A.  709,  63  S.  W.  427; 
Walsh  V.  Dwight,  40  App.  Div.  513,  58  N.  Y. 
Supp.  91,  93;  Brown  v.  Rounsavell,  78  111. 
589;  Noycs,  Intercorporate  Relations,  §  388, 
p.  563." 

2.  The  court  correctly  placed  the  burden 
of  proof  upon  the  defendants.  The  plaintitl 
sued  for  a  balance  due  for  goods  sold  under 
a  contract,  setting  out  the  contract  and  a 
complete  verified  statement  of  account  show- 
ing debits  and  credits  and  balance  due.  The 
defendant  admitted  the  execution  of  the 
contract,  the  receipt  of  the  goods,  and  also 
referred  in  the  answer  to  the  contract  and 
invoices,  but  claimed  an  additional  credit 
of  a  few  dollars.  The  answer  then  averred 
matter  tending  to  avoid  liability  for  pay- 
ment for  the  goods  received,  because  of  the 
alleged  illegality  of  the  contract  and  fraud 
in  procuring  the  same.  The  plaintiff  then 
in  open  court  conceded  the  additional  credits 
claimed,  and  remitted  the  same.  This  left 
the  attack  upon  the  validity  of  an  admitted 
contract  as  the  only  issue.  The  defendants 
had  the  burden  of  proof  upon  them  to  sus- 
tain the  issues  thus  tendered. 

3.  The  evidence  which  it  is  contended 
the  court  erred  in  refusing  to  admit  was  in- 
tended to  cover  several  different  contentions. 
It  is  only  referred  to  in  the  brief  by  general 
statements  of  counsel  in  the  main,  and  is 
not  brought  into  the  brief.  We  have  gone 
into  the  record,  however,  and  made  some 
search,  and  find  that  the  real  complaint  is  in 
the  rejection  of  oral  evidence  clearly  intend- 
ed to  either  vary,  modify,  contradict,  enlarge 
or  destroy  the  plain  and  unambiguous  mean- 
ing of  the  written  contract.  For  instance, 
evidence  was  offered  and  refused  that  during 
the  prior  and  contemporaneous  negotiatiouB 
terminating  in  the  written  contract,  it  was 
agreed  that  plaintiff  would  not  sell  its  goods 
to  any  other  dealer  in  Oklahoma  and  Indian 
territory;  there  was  no  hint  of  such  an 
agreement  in  the  writing  which  the  parties 
formally  executed,  and  it  very  fully  defined 
the  rights  and  duties  of  both  parties.  The 
expressed  purpose  of  the  evidence  was  to  so 
ingraft  by  oral  evidence  onto  a  written  con- 
tract, legal  and  valid  and  in  no  sense  im- 
moral or  against  public  policy,  a  new  and 
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foreign  meaning,  so  as  to  render  the  com- 
tract  when  so  enlarged  invalid  as  against 
public  policy,  to  the  end  that  the  law  would 
then  strike  down  the  contract  when  so  cu- 
larged,  affording  defendants  a  means  of  es- 
cape from  liability.  This  evidence  was  prop- 
erly rejected,  and  the  same  may  be  said  of 
the  rulings  on  the  other  rejected  evidence. 

The  jury  passed  on  the  evidence,  and  its 
verdict  was  approved  by  the  trial  court.  To 
our  minds  the  verdict  was  right. 

The  cause  should  be  aflSrmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  writ  of  error  denied  by  the 
Supreme  Court  of  the  United  States. 
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ELMER   PERRY   ADAMS,   AppL, 

V. 

F.  C.  BROSIUS,  Respt. 

(—  Or.  —,    139   Pac    729.) 

Damages  -»  mental  suffering  —  physi- 
cian's breach  of  contract. 

Mental  suffering  by  a  man  because  a  phy- 
sician whom  he  has  employed  to  attend  his 
sick  wife  delays  upon  the  way,  and  thereby 
fails  to  minister  to  her  suffering,  is  not  an 
element  of  damages  to  be  recovered  for 
breach  of  the  contract. 

(March  17,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Hood  River 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  dam- 
ages for  mental  anguish  claimed  to  have 
been  suffered  by  plaintiff  because  of  an 
alleged  breach  of  contract  for  professional 
services   to   his    wife.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  liOgan,  Isham  N. 
Smith,  and  John  H.  Stevenson,  for  ap- 
pellant : 

A  party  whose  contracted  right  has  been 
invaded  has  a  right  to  the  recovery  of 
damages  for  mental  suffering  caused  by 
the  breach  of  contract  and  wilful  tort. 

yote,  »  Mental  suffering  as  element  of 
damages  in  action  against  physician 
or  surgeon. 

For  notes  discussing  mental  suffering  as 
j  an  element  of  damages  under  other  circum- 
stances, particularly  in  telegraph  cases,  see 
various  notes  in  49  L.R.A.(N.S.)  pages  206 
to  343.  For  cases  involving  failure  to  secure 
services  of  a  physician  because  of  negligence 
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Ldndh  y.  Great  Northern  R.  Go.  99  Minn. 
408,  7  L.R.A.(N.S.)  1018,  109  N.  W. 
b23;  Renihan  v.  Wright,  125  Ind.  536,  9 
LJtA.  514,  21  Am.  St.  Rep.  249,  25  N.  E. 
822;  Head  v.  Georgia  P.  R.  Co.  79  Ga. 
358,  11  Am.  St.  Rep.  434,  7  S.  £.  217,  8 
.Am.  Neg.  Gas.  135;  Lyles  v.  Western  U. 
Teleg.  Co.  77  S.  C.  174,  12  L.R.A.(N.S.) 
534,  57  S.  £.  725;  Thurman  v.  Western 
U.  Teleg.  Co.  127  Ky.  137,  14  L.R.A.(N.S.) 
499,  105  S.  W.  155;  Cashion  v.  Western 
U.  Teleg.  Co.  124  N.  C.  459,  46  L.R.A.  160, 
32  S.  E.  746;  Bright  v.  Western  U.  Teleg. 
Co.  132  N.  C.  317,  43  S.  E.  841;  Western 
U.  Tel^.  Co.  V.  Stephens,  2  Tex.  Civ.  App. 
129,  21  S.  W.  148;  Gerock  v.  Western  U. 
Teleg.  Co.  142  N.  C.  22,  54  S.  E.  782; 
Reese  y.  Western  U.  Teleg.  Co.  123  Ind.  294, 
7  LJR.A.  583,  24  N.  E.  163;  Western  U. 
Teleg.  Co.  y.  Stratemeier,  6  Ind.  App. 
125,  32  N.  E.  871;  Western  U.  Teleg. 
Co.  Y.  Robinson,  97  Tenn.  638,  34  L.R.A. 
431,  37  S.  W.  545;  Gray  v.  Western 
U.  Tel^.  Co.  108  Tenn.  39,  56  L.R.A. 
301,  91  Am.  St.  Rep.  706,  64  S.  W. 
1063;  Western  U.  Teleg.  Co.  v.  GriflSn, 
27  Tex.  Civ.  App.  306,  65  S.  W.  661; 
Postal  Teleg.  Cable  Co.  v.  Terrell,  124 
Ky.  822,  14  L.R.A.(N.S.)  927,  100  S.  W. 
292;  Green  v.  Western  U.  Teleg.  Co.  136 
N.  C.  489,  67  L.R.A.  985,  103  Am.  St. 
Rep.  955,  49  S.  E.  165,  1  Ann.  Gas.  349; 
Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa, 
379,  64  LwR.A.  545,  101  Am.  St.  Rep.  268, 
98  N.  W.  281;  Stuart  v.  Western  U.  Teleg. 


Co.  66  Tex.  580,  59  Am.  Rep.  623,  18  S. 
W.  351;  Western  U.  Teleg.  Co.  v.  Hender- 
son, 89  Ala.  510,  18  Am.  St.  Rep.  148, 
7  So.  419;  Mentzer  v.  Western  U.  Teleg.  Co. 
93  Iowa,  752,  28  L.R.A.  72,  57  Am.  St. 
Rep.  294,  62  N.  W.  1;  Lyne  v.  Western 
U.  Teleg.  Co.  123  N.  C.  129,  31  S.  E.  350, 

5  Am.  N^.  Rep.  85;  Western  U.  Teleg. 
Co.  V.  Frith,  105  Tenn.  167,  58  S.  W.  118; 
Barnes  v.  Western  U.  Teleg.  Co.  27  Nev. 
438,  65  L.R.A.  666,  103  Am.  St.  Rep.  776, 
76  Pac.  931,  1   Ann.   Gas.  346;   Louisville 

6  N.  R.  Co.  V.  Hull,  113  Ky.  661,  67  L.R.A. 
771,  68  S.  W.  433;  Gates  v.  Western  U. 
Teleg.  Co.  161  N.  C.  497,  24  L.R.A.(N.S.) 
1286,  66  S.  E.  592;  Bleecker  y.  Colorado 
&  S.  R.  Co.  50  Colo.  140,  33  L.R.A.(N.S.) 
386,  114  Pac.  481;  Aaron  v.  Ward,  203 
N.  Y.  361,  38  L.R.A.(N.S.)  204,  96  N.  E. 
736;  Stark  v.  Johnson,  43  Colo.  243,  16 
L.R.A.(N.S.)  674,  127  Am.  St.  Rep.  114, 
96  Pac.  930,  15  Ann.  Gas.  868;  Johnston 
V.  Disbrow,  47  Mich.  59,  10  N.  W.  79; 
Speck  V.  Gray,  14  Wash.  689,  45  Pac.  143. 

Messrs.  Charles  J.  Schnabel,  J.  B.  Of- 
ner,  and  Newton  C.  Smith,  for  respond- 
ent: 

A  husband's  mental  suffering  over  his 
wife's  condition  is  not  the  basis  of  re- 
covery. 

Hyatt  V.  Adams,  16  Mich.  180;  Western 
U.  Teleg.  Co.  v.  Cooper,  71  Tex.  507,  1 
L.R.A.  728,  10  Am.  St.  Rep.  772,  9  S.  W. 
598;  Pacific  Exp.  Co.  v.  Black,  8  Tex. 
Civ.  App.  363,  27   S.  W.  830;   Gulf,  C.  & 


in  delivery  of  telegrams,  see  pages  236  and 
336  of  that  volume. 

In  Smith  y.  Overby,  30  Ga.  241,  the 
court  recognizes  that  mental  suffering  of 
the  mother  is  a  proper  element  of  compensa- 
tory damages  for  malpractice  resulting  in 
the  death  of  a  child  at  birth. 

In  Lathrope  v.  Flood,  6  Gal.  Unrep.  637, 
63  Pac.  1007,  an  action  for  abandonment  of 
a  patient  during  childbirth,  the  jury  was 
allowed  to  consider  mental  suffering  and 
'bumiliation  in  connection  with  the  physic- 
al injury  and  suffering  occasioned  by  such 
abandonment.  The  case  was,  however,  re- 
versed on  rehearing  because  the  instructions 
permitted  the  jury  to  consider  the  death  of 
The  child  in  assessing  the  damages,  for 
vhieh  there  was  no  warrant  in  the  plead- 
ing or  evidence.  135  Cal.  458,  57  L.RA. 
215,  67  Pac.  683. 

In  Manser  v.  Collins,  69  Kan.  290,  76  Pac. 
851,  noental  suffering  is  recognized  as  an 
element  of  damages  only  when  it  is  con- 
nected with  physical  pain,  the  court  say- 
ing: ''Where  mental  suffering  is  an  ele- 
■kent  of  physical  pain,  or  a  consequence  of  it, 
damages  for  it  may  be  recovered.  Mental 
•offering,  however,  resulting  from  the  in- 
jury, which  arises  in  the  mind,  but  is  not 
a  part  of  the  pain  naturally  attendant  up- 
on, and  connected  with,  the  injury,  cannot 
be  regarded  as  an  element  of  damage." 
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In  Dorris  v.  Warford,  124  Ky.  768,  9 
L.R.A.(N.S.)  1090,  100  S.  W.  312,  14  Ann. 
Cas.  602,  the  proper  rule  for  determining 
the  amount  of  recovery  by  a  young  woman 
for  negligence  in  treating  her  broken  arm, 
whereby  it  became  crooked,  is  stated  to  be 
reasonable  compensation  for  the  bodily 
pain  and  mental  suffering  endured  by  her 
and  the  permanent  impairment  of  her  abil- 
ity to  earn  money,  due  to  defendant's  negli- 
gence. The  opinion  does  not  make  it  clear 
whether  mental  suffering  resulting  from 
the  fact  that  the  arm  was  deformed  could 
be  considered,  but  apparently  the  court  did 
not  intend  to  include  such  mental  suffering. 

In  Coombs  v.  King,  107  Me.  376,  78  Atl. 
468,  Ann.  Cas.  1912C,  1121,  3  N.  G.  C.  A. 
167,  plaintiff  was  permitted  to  recover  for 
"mental  chagrin,  mortification,  and  dis- 
comfort at  her  disfigurement,"  resulting 
from  a  bum  received  while  under  X-ray 
treatment. 

In  Hyatt  v.  Adams,  16  Mich.  180,  it  is 
held  that  the  right  of  action  for  mental 
suffering  is  restricted  to  the  person  who 
receives  the  injury,  and  a  husband  is  not 
entitled  to  recover  for  his  own  mental 
suffering  resulting  from  the  suffering  of 
his  wife  before  her  death,  due  to  defend- 
ant's malpractice,  nor  for  his  mental  suf- 
fering, resulting  from  her  death,  which  was 
due  to  such  malpractice.  R.  L.  S. 
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S.  F.  R.  Co.  V.  Box,  81  Tex.  671,  17  S. 
W.  376;  Missouri  P.  R.  Co.  v.  Martino,  2 
Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S. 
W.  781;  Woodstock  Iron  Works  v.  Stock- 
dale,  143  Ala.  550,  39  So.  335,  5  Ann.  Cas. 
578;   8  Am.  &  Eng.  Enc  Law,  2d  ed.  665. 

Future  mental  anguish  does  not  afford 
the  basis  of  damages. 

Carlson  v.  Oregon  Short  Line  &  U.  N. 
R.  Co.  21  Or.  450,  28  Pac.  497;  Smith  v. 
Reeder,  21  Or.  641,  16  L.R.A.  172,  28  Pac 
890;  Perham  v.  Portland  General  Electric 
Co.  33  Or.  480,  40  L.R.A.  799,  72  Am.  St. 
Rep.  730,  53  Pac.  14;  Phillips  v.  Dickerson, 
85  111.  11,  28  Am.  Rep.  607;  Hardy  v. 
Milwaukee  Street  R.  Co.  89  Wis.  183,  61 
N.  W.  771,  7  Am.  Neg.  Cas.  283;  Illinois 
C.  R.  Co.  V.  Cole,  165  111.  334,  46  N.  E. 
275;  Hall  v.  Cedar  Rapids  &  M.  City  R. 
Co.  115  Iowa,  18,  87  N.  W.  739;  Texas 
Mexican  R.  Co.  v.  Douglass,  69  Tex.  694, 
7  S.  W.  77;   13  Cyc.  41,  note  13. 

Anguish  over  the  condition  of  others  is 
not  the  basis  of  recovery. 

Maynard  v.  Oregon  R.  &  Nav.  Co.  46  Or. 
15,  68  L.R.A.  477,  78  Pac.  983;  Wyman 
V.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303; 
Keyes  v.  Minneapolis  &  St.  L.  R.  Co.  36 
Minn.  290,  30  N.  W.  888;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  664;  13  Cyc.  41. 

Damages  for  anguish  unaccompanied  by 
actual   injury   are   not   recoverable. 

Wilcox  v.  Richmond  &  D.  R.  Co.  17 
L.R.A.  804,  3  C.  C.  A.  73,  8  U.  S.  App. 
118,  52  Fed.  264;  Texarkana  &  Ft.  S.  R. 
Co.  V.  Anderson,  67  Ark.  123,  53  S.  W. 
673;  North  Chicago  Street  R.  Co.  v.  Dueb- 
ner,  85  111.  App.  602;  Cole  v.  Gray,  70  Kan. 
705,  79  Pac.  654. 

Mental  anguish  must  be  accompanied  by 
an  actual  injury  in  order  to  maintain  an 
action. 

Indianapolis  &.  St.  L.  R.  Co.  v.  Stables, 
62  111.  313;  West  Chicago  Street  R.  Co. 
V.  Liebig,  79  111.  App.  667;  Nelson  v. 
Crawford,  122  Mich.  466,  80  Am.  St.  Rep. 
577,  81  N.  W.  335;  Deming  v.  Chicago, 
R.  I.  &  P.  R.  Co.  80  Mo.  App.  152 ;  Mitchell 
V.  Rochester  R.  Co.  151  N.  Y.  107,  34 
L.RJL  781,  56  Am.  St.  Rep.  604,  45  N.  E. 
354,  1  Am.  Neg.  Rep.  121;  Gulf,  C.  &  8. 
F.  R.  Co.  V.  Trott,  86  Tex.  412,  40  Am.  St. 
Rep.  866,  25  S.  W.  419. 

Damages  for  mental  anguish  arising  from 
a  breach  of  contract  or  negligence  are  not 
recoverable  where  there  has  been  no  physic- 
al injury. 

Shellabarger  v.  Morris,  115  Mo.  App.  566, 
91   S.   W.   1006. 

Mental  anguish  and  distress  alone  can- 
not be  made  the  basis  for  a  recovery  of 
damages  for  a  breach  of  contract. 

McBride  t.  Sunset  Teleph.  Co.  96  Fed. 
81. 

Any  mental  anguish  which  may  not  have 
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been  connected  with  the  bodily  injury,  but 
caused  by  some  conception  arising  from  a 
different  source,  could  not  properly  have 
been  taken  into  consideration  by  the  jury. 

Chicago  V.  McLean,  133  111.  148^  8  L.R.A. 
765,  24  N.  E.  527;  Braun  v.  Craven,  175 
111.  401,  42  L.ItA.  199,  51  N.  £.  657,  5 
Am.  Neg.  Rep.  16. 

Mental  anguish  is  not  a  recoverable  ele- 
ment  of  actual  damage  growing  out  of  a 
mere  breach  of  contract. 

Birmingham  Waterworks  Co.  ▼.  Vinter, 
164  Ala.  490,  51  So.  356. 

Mental  anguish  alone,  not  arising  from 
some  physical  injury  or  pecuniary  lose 
caused  by  the  negligent  or  wrongful  act  of 
another,  is  not  a  basis  for  an  action  for 
damages,  in  the  absence  of  a  statute  au- 
thorizing such  a  recovery. 

Kyle  V.  Chicago,  R.  I.  &  P.  R.  Co.  105 
C.  C.  A.  151,  182  Fed.  613. 

As  a  general  rule,  the  righ£  to  recover 
for  mental  sufferings  resulting  from  bodily 
injuries  is  restricted  to  the  person  who  has 
suffered  the  bodily  hurt. 

Western  U.  Teleg.  Co.  v.  Stratemeier,  6 
Ind.  App.  126,  32  N.  E.  871;  Long  v. 
Morrison,  14  Ind.  595,  77  Am.  Dec.  72; 
Black  V.  Carrollton  R.  Co.  10  La.  Ann.  33, 
63  Am.  Dec.  586;  Wyman  v.  Leavitt,  71 
Me.  227,  36  Am.  Rep.  303;  Whitney  v. 
Hitchcock,  4  Denio,  461 ;  Cowden  v.  Wright, 
24  Wend.  429,  35  Am.  Dec.  633;  Pennsyl- 
vania R.  Co.  v..  Kelly,  31  Pa.  372;  Oak- 
land R.  Co.  V.  Fielding,  48  Pa.  320;  West- 
cm  U.  Teleg.  Co.  v.  Cooper,  71  Tex.  607, 
1  L.RJi.  728,  10  Am.  St.  Rep.  772,  9  S. 
W.  598;  Pullman  Palace  Car  Co.  v.  Trimble, 
8  Tex.  Civ.  App.  335,  28  S.  W.  96. 

McNary,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  from  de- 
fendant a  judgment  of  $50,000,  for  mental 
anguish  claimed  to  have  been  suffered  by 
plaintiff  on  account  of  an  alleged  breach 
of  contract  for  professional  services  af- 
fecting the  wife  of  plaintiff.  As  this  ap- 
peal is  from  an  order  sustaining  a  de- 
murrer to  the  complaint  for  insufficiency, 
we  deem  it  politic  to  set  out  the  complaint 
in  hcBO  verba. 

"At  and  during  all  the  periods  of  time 
named  herein,  the  defendant,  F.  C.  Brosius, 
was  then  and  now  is  a  physician  and  sur- 
geon authorized  and  licensed  to  practise 
his  profession  within  the  state  of  Oregon, 
and  was  and  is  now  engaged  in  the  prac- 
tice of  his  profession,  and  held  himself 
out  to  be  competent  and  faithful  in  his 
treatment  of  physical  and  bodily  ailments, 
and  skilful  in  the  administration  of  his 
profession  and  in  waiting  upon  his  pa- 
tients. During  all  the  times  herein  named 
and    up    to    the    death    of    Alida    Lucinda 
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Adams,  the  said  Alida  Lucinda  Adams  was 
the  wife  of  this  plaintiff,  Elmer  Perry 
Adams,  and  that  the  plaintiff  and  his  wife 
resided  at  Parkdale,  Oregon.  That  the  de- 
fendant was  engaged  in  the  practice  of  his 
profession  at  Uood  River,  Oregon,  and  in 
and  throughout  the  adjacent  Ticinity  and 
tdjoining  country,  and  that  Parkdale,  Ore- 
gon, was  embraced  within  the  territory  in 
tod  through  which  the  said  defendant  prac- 
tiaed  his  profession,  and  the  said  Park- 
dale,  Oregon,  is  distant  from  Hood  Kiver, 
Oregon,  approximately  22  miles.  About 
March  5,  1912,  the  above-named  Alida  Lu- 
cinda Adams  met  with  a  mishap  o^  ac- 
cident, in  and  by  which  a  miscarriage  was 
produced,  and  that  at  said  time  the  said 
Alida  Lucinda  Adams  was  pregnant.  TherQ- 
after  and  on  March  6,  1912,  this  plain- 
tiff employed  the  defendant,  F.  C.  Brosius, 
in  his  capacity  as  physician,  to  wait  upon, 
attend,  and  care  for  his  said  wife,  and  on 
said  day  at  about  the  hour  of  4  o'clock 
p.  K.  the  said  defendant  entered  into  and 
accepted  the  employment  as  physician 
aforesaid. 

''By   virtue    of    his   employment   it    was 
necessary  for  said  defendant  to  travel  from 
Hood  River,  Oregon,  to  Parkdale,  Oregon, 
and   the  said  defendant  entered   upon   the 
journey,    traveled    16    miles    by    8    o'clock 
p.   If.   of    March    6,    1912,    and    thereupon 
failed,    neglected,    and    refused   further    to 
pursue  his  journey  on  said  day.     At  said 
time    the    said    defendant    was    made    ac- 
quainted  with    the   condition   of    the    said 
Alida   Lucinda   Adams,   and   of   the   neces- 
sity for  prompt  and  immediate  medical  at- 
tention to  be  administered  to  her,  and  with 
each   knowledge   wilfully,   negligently,   and 
recklessly,  in  disregard  of  his  duty  as  phy- 
sician, failed,   neglected,   and   refused   fur- 
ther to  pursue  his  journey  on  said  night. 
That  at  the   times   the   said   defendant  so 
failed,  neglected,   and   refused  to   continue 
his  journey  to  the  home  of  this  plaintiff, 
the  said  defendant  was  within  one  to  two 
hours'  travel   thereof.     That   such   failure, 
refusal,  and  neglect  of  the  said  defendant 
to  so   pursue   his   journey    and    discharge 
the  contract  with  this  plaintiff  was  with- 
out cause,   reason,   or   provocation.     After 
the  defendant  entered  in  the  employ  of  the 
plaintiff,    the     plaintiff,     relying    thereon, 
failed  to  employ  any  other  or  further  medi- 
cal  attendant,    or    provide    any    other    or 
different  medical  assistance  than  that  upon 
vhich  this   plaintiff  relied   should   be  fur- 
sished   by   the    defendant,    F.   G.    Brosius, 
uitil  the  period  of  time,  hereafter  stated, 
when  the  plaintiff  was  informed  that  the 
defendant    refused    further    to    pursue    his 
journey  and  discharge  his  duty  as  physi- 
cian.    About  9   o'clock  p.  m.  of   March   6, 
1912,  this  plaintiff  was  informed  that  the 
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said  defendant,  F.  C.  Brosius,  had  dis- 
continued his  journey,  and  had  refused 
further  to  pursue  his  journey  that  night, 
and  thereupon  this  plaintiff  endeavored  to 
procure  the  attl^ndance  of  another  physician 
to  wait  upon  his  wife,  and  that,  by  reason 
of  the  lateness  of  the  hour  and  the  remote- 
ness of  the  residence  of  this  plaintiff,  and 
the  difficulty  of  telephonic  or  other  com- 
munication at  such  late  hour  of  night,  that 
this  plaintiff  was  unable  to  procure  any 
other  physician  or  any  additional  or  other 
medical  help  or  attendance  until  about  the 
hour  of  2  o'clock  A.  M.  of  March  7,  1912, 
at  which  time  the  plaintiff  succeeded  in 
procuring  another  and  different  medical 
attendant  and  physician,  to  wit.  Dr.  Kana- 
ga,  of  Hood  River,  Oregon,  who  thereupon 
started  from  Hood  River  to  Parkdale  and 
arrived  there  at  6  o'clock  a.  m.  of  March 
7,  1912.  At  the  time  of  so  procuring  such 
other  physician,  the  above-named  Alida  Lu- 
cinda Adams  was  then  in  a  sinking  con- 
dition, and,  by  reason  of  the  extremely  dan- 
gerous character  of  her  affliction,  medical 
attendance  was  then  ineffectual,  and  the 
said  Alida  Lucinda  Adams  gradually  sank 
to  her  death.  In  and  by  reason  of  the 
negligence,  carelessness,  and  recklessness  of 
the  above-named  defendant,  F.  C.  Brosius, 
as  above  set  forth,  plaintiff  has  been  caused 
to  suffer,  now  suffers,  and  will  hereafter 
suffer,  grievous  mental,  physical,  and  nerv- 
ous pain  and  anguish.  The  matters  and 
things  herein  complained  of  were  not  oc- 
casioned through  any  fault  or  neglect  on 
the  part  of  this  plaintiff,  but  have  been 
caused  solely  through  the  recklessness, 
negligence,  and  carelessness  of  the  said 
defendant.  In  and  by  the  matters  and 
things  herein  alleged  and  set  forth,  this 
plaintiff  has  been  injured  to  his  damage  in 
the  sum  of  $50,000." 

It  is  noticeable  that  the  complaint  is 
not  based  upon  the  claim  that  defendant's 
breach  of  contract  was  responsible  for,  or 
in  any  wise  contributed  to,  the  physical 
injury  of  plaintiff's  wife;  nor  that  the  ob- 
servance of  the  contract  of  employment  on 
the  part  of  defendant  would  have  ameli- 
orated the  sufferings  of  the  wife;  nor  have 
prolonged  her  life.  Likewise,  there  is  no 
charge  made  that  defendant's  presence  at 
the  bedside  of  plaintiff's  wife  would  have 
prevented  or  even  delayed  her  death. 

The  pleading  proceeds  upon  the  theory 
that  defendant's  nonobservance  of  the  con- 
tract caused  plaintiff  to  suffer  grievous 
mental  and  physical  pain  and  anguish. 

The  doctrine  that  mental  suffering  ac- 
companying personal  injury  or  physical 
pain  is  always  the  subject  of  compensation 
is  so  firmly  implanted  in  the  jurispru- 
dence of  the  several  states  of  the  Union 
as   to    become    a    legal    maxim.     In   most 
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cases,  however,  the  mental  anguish  should 
be  connected  with  the  bodily  injury,  and 
be  fairly  and  reasonably  the  natural  con- 
sequence that  flows  from  it,  and  damages 
for  prospective  mental  anguish  are  not  re- 
coverable, as  being  too  speculative.  13 
Cyc.  41;  Maynard  v.  Oregon  R.  &  Nav.  Co. 
46  Or.  16,  68  L.R.A.  477,  78  Pac.  983. 

With  much  conviction,  counsel  for  plain- 
tiff press  upon  our  consideration  the  case 
of  Larson  v.  Chase,  47  Minn.  310,  14 
L.R.A.  85,  28  Am.  St.  Rep.  370,  60  N.  W. 
239,  wherein  that  distinguished  jurist  Mr. 
Justice  Mitchell  said:  '*lt  is  also  elemen- 
tary that,  while  the  law  as  a  general  rule 
only  gives  compensation  for  actual  injury, 
yet,  whenever  the  breach  of  a  contract  or 
the  invasion  of  a  legal  right  is  established, 
the  law  infers  some  damage,  and,  if  no 
evidence  is  given  of  any  particular  amount 
of  loss,  it  declares  the  right  by  awarding 
nominal  damages.  .  .  .  Where  the 
wrongful  act  constitutes  an  infringement 
on  a  legal  right,  mental  suffering  may  be 
recovered  for,  if  it  is  the  direct,  proximate, 
and  natural  result  of  the  wrongful  act." 

Giving  way  to  the  correctness  of  the  doc- 
trine, the  naked  fact*  remains  that  plain- 
tiff's declaration  does  not  contain  matters 
coming  within  the  sweep  of  this  prin- 
ciple, for  plaintiff's  mental  suffering  was 
not  the  direct,  proximate,  and  natural  re- 
sult of  defendant's  nonobservance  of  the 
contract.  On  the  contrary,  it  was  but  a 
sympathetic  reflection  of  his  wife's  anguish 
and  distress,  superinduced  by  his  natural 
devotion  and  sympathy  for  her.  The  di- 
rect and  proximate  result  of  the  breach 
of  the  contract  was  the  suffering  and  men- 
tal anguish  of  the  wife,  and  the  physical 
injury  which  she  may  have  sustained  by 
reason  of  the  omission  of  the  contractual 
duties  upon  the  part  of  defendant. 

Distressing  as  the  situation  must  have 
been  to  plaintiff,  it  is  impossible  to  see 
upon  what  rule  of  law  he  can  claim  dam- 
ages for  injury  to  his  feelings.  His  men- 
tal anguish  could  only  be  from  alarm  and 
sympathy  for  his  wife's  sufferings;  she 
was  the  direct  sufferer,  which  caused  him 
anxiety  and  concern.  We  think  the  sympa- 
thetic mental  sufferings  of  plaintiff  on  ac- 
count of  the  suffering  and  pain  of  the  wife, 
caused  by  defendant's  failure  to  observe 
his  professional  contract,  are  too  remote 
and  consequential  to  be  actionable.  Indeed, 
it  is  the  person  who  suffers  the  injuries 
proximately  resulting  from  the  wrong  done, 
and  such  person  alone,  who  is  entitled  to 
compensation,  except  in  cases  where  death 
results  and  the  cause  of  action  is  made 
to  survive  to  relatives  or  personal  repre- 
sentatives by  virtue  of  the  statute.  Mad 
death  not  claimed  her  for  its  victim,  plain- 
tiff's wife  possibly  could  have  maintained 
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an  action  against  defendant  for  the  menta,! 
anguish  and  physical  pain,  if  any,  whicli 
she  sustained  as  a  result  of  the  broken 
contract,  but  for  plaintiff  no  action  is  main- 
tainable for  purely  mental  distress.  West- 
ern U.  Teleg.  Co.  v.  Stratemeier,  6  Ind. 
App.  126,  32  N.  £.  871;  Long  v.  Morrieon, 
14  Ind.  696,  696,  77  Am.  Dec.  72;  Black 
V.  Carrollton,  10  La.  Ann.  33,  63  Am.  Dec. 
686;  Wyman  v.  Leavitt,  71  Me.  227,  36 
Am.  Rep.  303;  Whitney  v.  Hitchcock,  4 
Denio,  461,  463;  Cowden  v.  Wright,  24 
Wend.  429,  430,  36  Am.  Dec  633;  Pennsyl- 
vania R.  Co.  V.  Kelly,  31  Pa.  372,  379; 
Oakland  R.  Co.  v.  Fielding,  48  Pa.  320, 
327;  Western  U.  Teleg.  Co.  v.  Cooper,  71 
Tex.  607,  612,  1  L.R.A.  728,  10  Am.  St. 
Rep.  772,  9  S.  W.  698;  Pullman  Palace  Car 
Co.  V.  Trimble,  8  Tex.  Civ.  App.  335,  337, 
28   S.   W.   96. 

Possessing  these  views,  we  are  forced  to 
affirm  the  judgment  of  the  Circuit  Court. 

McBride,  Ch.  J.,  and  Bean  and  Sakin, 

J  J.,  concur. 
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JACK  MARTIN,  Appt. 

(124  Minn.  498,  145  N.  W.  383.) 

Indictment  —  pleading     village     ordi- 
nance. 

1.  In  a  criminal  prosecution  for  violation 
of  a  village  ordinance,  the  complaint  is  suf- 
ficient if  it  refers  to  the  ordinance  by  num- 
ber, chapter,  or  section,  and  it  is  not  neces- 
sary to  introduce  the  ordinance  in  evidence. 

License  -»  auctioneer  —  excess  of  fee, 

2.  It  is  not  made  to  appear  that  a  $25 
per  day  license  fee  for  auctioneers,  which 
villages  are  authorized  to  impose  by  chap- 
ter 138,  Laws  of  1905  (Gen.  Stat.  1913, 
§  1269),  is  so  large  as  to  be  beyond  the 
scope  of  legislative  discretion. 

(February  6,  1914.) 

Headnotes  by  Holt,  J. 

Note, -^  Validity  of  license  fee  exacted 
of  auctioneers  as  affected  hy  amount. 

Generally,  as  to  limit  of  amount  of  license 
fees,  see  note  to  State  ex  rel.  Toi  v.  French, 
30  L.R.A.  415. 

As  to  validity  of  license  fee  exacted  of 
telegraph  or  telephone  companies  as  affected 
by  amount,  see  note  to  Troy  v.  Western  U. 
Teleg.  Co.  27  L.R.A.(N.S.)   627. 

As  to  validity  of  license  upon  business 
of  lending  money  as  affected  by  excessive 
amount  of  fee,  see  note  to  Louisville  v. 
Pooley,  25  L.R.A.(N.S.)   583. 

As  to  validity  of  license  tax  on  peddlers 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lyon  County 
cuDTicting  him  of  violating  a  village  ordi- 
Dtnce  requiring  a  license  fee  of  auctioneers. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  E.  Regan  and  Ivan  Bo  wen, 
for  appellant: 

The  ordinance  is  unconstitutional  and  un- 
reasonable. 

SUte  ex  rel.  Cook  v.  Bates,  101  Minn.  301, 
112  N.  W.  67;  State  ex  rel.  Freeman  v. 
Zimmerman,  86  Minn.  355,  58  L.R.A.  78,  91 
Am.  St  Rep.  351,  90  N.  VV.  783;  Gray  v. 
Building  Trades  Council,  91  Minn.  182,  63 
L.RJL.  753,  103  Am.  St.  Rep.  477,  97  N. 
W.  663,  1118,  1  Ann.  Cas.  172;  Tiedcman, 
Mun.  Corp.  pp.  208-213;  Cooley,  Taxn.  pp. 


1125,  1140;  Gray,  Limitations  of  Taxing 
Power,  p.  695;  State  v.  Cassidy,  22  Minn. 
313,  21  Am.  Rep.  765;  St.  Paul  v.  Traeger, 
25  Minn.  248,  33  Am.  Rep.  462;  State  ex 
rel.  Beek  v.  Wagener,  77  Minn.  494,  46  L.R.A. 
442,  77  Am.  St.  Rep.  681,  80  N.  W.  633,  778, 
1134;  Margolies  v.  Atlantic  City,  67  N.  J. 
L.  82.  50  Atl.  367;  Rochester  v.  Upman, 
19  Minn.  113,  GiL  78;  Mankato  v.  Fowler, 
32  Minn.  364,  20  N.  VV.  361;  Duhith  v. 
Krupp,  46  Minn.  435,  49  ]S.  VV.  235;  State 
V.  Hovorka,  100  Minn.  252,  8  L.R.A.(N.S.) 
1272,  110  N.  W.  870,  10  Ann.  Cas.  398 ;  St. 
Paul  V.  Dow,  37  Minn.  20,  5  Am.  St.  Rep. 
811,  32  N.  W.  860;  Willis  v.  Standard  Oil 
Co.  50  Minn.  297,  52  N.  VV.  652;  State  ex 
rel.  Mudeking  v.  Parr,  109  Minn.  151,  134 
Am.  St.  Rep.  769,  123  N.  W.  40d;   8  Cyc. 


so  high  as  to  be  prohibitory  in  effect,  sec 
note  to  People  use  of  State  Bd.  of  Health 
V.  Wilson,  35  L.R.A.(N.S.)  1074. 

*'It  is  well  settled  that  the  amount  of  an 
occupation  tax  imposed  in  the  exercise  of 
the  police  power  may  include  not  only  the 
cost  of  issuing  a  license,  but  also  a  reason- 
able compensation  for  the  expense  of  super- 
vision over  the  licensed  occupation.  But 
whenever  it  is  manifest  that  the  amount  of 
such  tax  imposed  in  the  exercise  of  the  po- 
lice power  is  substantially  in  excess  of  the 
reasonable  expense  of  issuing  a  license  and 
of  regulating  the  occupation  to  which  it 
pertains,  or  is  virtually  prohibitory,  the 
act  or  ordinance  imposing  the  tax  is  in- 
valid."   25  Cyc.  611. 

"The  fact,  however,  that  the  city  derives 
a  revenue  incidentally  from  the  reasonable 
exercise  of  the  police  power  in  regulating 
and  controlling  the  business  [of  auction- 
eers!, 1b  no  serious  objection  to  such  an 
ordinance."  And  "what  is  a  reasonable  li- 
cense fee  must  depend  largely  upon  the 
sound  discretion  of  the  city  council,  having 
reference  to  all  the  circumstances  and  neces- 
sities of  the  case.  The  general  rule  is  that 
t  reasonable  license  fee  should  be  intended 
to  cover  the  expense  of  issuing  it,  the  serv- 
ices of  officers,  and  other  expenses  directly 
or  indirectly  imposed.  .  .  .  But  the 
business  of  an  auctioneer  is  a  lawful  and 
useful  one,  and  there  would  seem  to  be  no 
reasonable  warrant,  from  its  nature  or  the 
expenses  that  might  be  directly  or  indirect- 
ly incurred  in  regulating  it,  for  exacting 
80  Urge  a  stun  as  a  license  fee,  the  result 
of  which,  it  appears,  is  not  to  regulate, 
but  to  suppress,  such  business."  Mankato 
▼.  Fowler,  32  Minn.  364,  20  N.  W.  361. 

And  accordingly,  in  this  case,  an  ordi- 
nance exacting  a  license  fee  of  $300  as  a 
<'OBdition  of  the  issuance  of  the  required 
license  to  an  auctioneer  was  held  void  on 
the  ground  that  the  amount  exacted  was 
mumthorised  as  a  tax,  and  was  so  unrea- 
sonable as  a  license  fee  as  to  render  the 
ordinance  Invalid  as  a  police  regulation. 
Ibid. 

As  said  in  Margolies  v.  Atlantic  City,  67 
N.  J.  L.  82,  60  Atl.  367,  "the  power  to  li- 
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cense  is  a  police  power,  and  must  be  exer- 
cised by  the  imposition  of  a  reasonable  fee." 
And  in  this  case  it  was  held  that  a  license 
fee  of  $2,500  for  stores  selling  goods  at  auc- 
tion "is  so  large,  and  so  out  of  proportion 
to  any  lawful  purpose  to  which  it  could  be 
applied  in  the  use  of  the  police  power,  that 
it  must  unhesitatingly  be  declared  to  be 
unreasonable  and  illegal;"  and  that  a  city 
ordinance,  so  far  as  it  exacts  such  a  fee, 
is  illegal  and  void. 

So,  in  Sipe  v.  Murphy,  49  Ohio  St.  530. 
17  L.R.A.  184,  31  N.  E.  884,  a  city  ordi- 
nance  exacting  from  any  person  desiring  to 
sell  at  auction  any  goods  which  have  been 
imported  into  the  city  for  the  purpose  of 
being  thus  sold,  a  license  fee  of  $25  for 
each  dav  and  part  of  day  he  desires  so  to 
sell  such  goods,  was  held  to  be  unreason- 
able and  invalid,  for  the  reason  (among 
others)  that  the  effect  thereof  was  largely 
to  prohibit,  under  the  name  of  a  license, 
the  sale  at  auction  of  goods  brought  into 
the  city  for  that  purpose,  which  enter  into 
daily  use  and  consumption,  and  which 
would  not  be  excluded  by  any  police  regu- 
lation as  being  detrimental  to  public  health, 
comfort,  and  convenience. 

And  a  charge  of  $25  per  day  for  a  license 
for  the  selling  of  any  stock  of  goods  or  mer- 
chandise or  part  thereof  at  auction  has 
been  held  to  be  unreasonable  and  oppressive, 
and  not  authorized  by  a  statutory  provi- 
sion giving  power  to  license  for  the  purpose 
of  regulating  business.  Stull  v.  DeMattos, 
23  Wash.  71,  51  L.RJi.  892,  62  Pac.  451. 
The  court  said:  "It  may  be  true,  as  the 
respondents  argue,  that,  under  an  authority 
to  license  for  the  purpose  of  regulation,  the 
amount  proper  to  be  charged  as  a  license 
fee  must  be  left  largely  to  the  discretion 
of  the  municipal  authorities,  and  that  the 
fee  exacted  need  not  be  confined  to  the 
mere  expense  incident  to  the  issuance  of 
the  license,  but  may  be  made  sufficiently 
large  to  cover  all  costs  that  will  be  incurred 
in  the  oversight  of  the  regulated  business 
by  the  police  officers,  and  create  a  fund 
sufficient  to  prosecute  violators  of  the  regu 
lations  imposed,  even  though  incidentally 
the  revenues  ol  the  municipality  may  be 
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1039;  Wiggina  v.  Chicago,  68  III.  377;  State 
ex  rel.  Minces  v.  Schoenig,  72  Minn.  528, 
75  N.  W.  711;  State  v.  Canda  Cattle  Car 
Co.  85  Minn.  459,  89  N.  W.  66;  Mutual 
Ben.  L.  Ins.  Co.  v.  Martin  County,  104  Minn. 
179,  116  N.  W.  572;  Des  Moines  v.  Des 
Moines  Waterworks  Co.  95  Iowa,  348,  64 
N.  W.  274;  Ottumwa  v,  Zekind,  95  Iowa, 
622,  29  L.RA.  734,  58  Am.  St.  Rep.  447, 
64  N.  W.  646;  21  Am.  &  Eng.  Enc.  Law,  778, 
789 ;  State  v.  Finch,  78  Minn.  123,  46  L.R.A. 
437,  80  N.  W.  856;   Duluth  v.  Marsh,  71 


Minn.  248,  73  N.  W.  962;  Sipe  ▼.  Murphy, 
49  Ohio  St.  536,  17  L.R.A.  184,  31  N.  E. 
884;  Ex  parte  Hutchinson,  137  Fed.  940; 
Peoria  v.  Gugenheim,  61  III.  App.  374; 
Brooks  y.  Mangan,  86  Mich.  576,  24  Am.  St. 
Rep.  137,  49  N.  W.  633;  Caldwell  v.  Lincoln, 
19  Neb.  569,  27  N.  W.  647 ;  Uarrollton  v. 
Bazzette,  159  111.  284,  31  LJI.A.  522,  42  N. 
£.  837. 

It  is  an  encroachment  by  the  legislature 
on  the  prerogatives  of  the  judiciary. 

Re  Senate,  10  Minn.  78,  Gil.  56;   Meyer 


increased  thereby;  and  also  that  it  is  only 
when  the  ordinance  is  plainly  unreason- 
able and  prohibitive  in  its  character  that 
the  courts  may  interfere  and  pronounce  it 
invalid.  But,  conceding  this,  as  well  as  all 
else  that  can  justly  be  claimed  for  the 
power  to  regulate  the  business  of  selling 
goods  at  auction,  we  think  the  present  ordi- 
nance cannot  be  sustained  as  a  legitimate 
exercise  of  that  power." 

And  in  Caldwell  v.  Lincoln,  19  Neb.  669, 
27  N.  W.  647,  involving  an  ordinance  ex- 
acting a  license  fee  of  $12  per  day  for  not 
less  than  ten  days,  of  any  person  desiring 
to  conduct  the  business  of  selling  at  auc- 
tion any  bankrupt  or  other  stock  of  goods, 
wares,  or  merchandise,  the  court  said: 
**The  business  of  an  auctioneer  is  a  lawful 
and  useful  one,  and  that  of  selling  goods 
at  auction  is  supposed  to  be;  and  an  ordi- 
nance taxing  the  business  must  be  so 
framed  as  to  provide  for  all  persons  who 
desire  to  engage  in  the  business,  either  from 
year  to  year  or  temporarily;  but  it  must 
oe  in  the  nature  of  a  tax,  and  not  so  op- 
pressive as  to  prohibit,  and  must  be  reason- 
able, considering  the  nature  of  the  business 
or  occupation.  The  ordinance  in  this  case 
is  clearly  in  conflict  with  both  of  these 
principles,  and  is  void." 

But  a  license  tax  of  $5  per  day,  required 
by  an  ordinance  of  a  city  containing  not 
more  than  2,000  inhabitants,  to  be  paid  for 
a  license  for  any  sale  at  public  auction,  has 
been  held  not  to  be  so  large  as  to  be  un- 
reasonable and  oppressive.  Fretwell  v. 
Troy,  18  Kan.  271. 

In  this  case,  the  court  further  said  that 
the  mere  amount  of  the  license  charge,  re- 
garded as  a  municipal  tax,  did  not  prove 
its  invalidity.  'Tor,  while  it  may  not  be 
true  that  a  city  having  authority  to  col- 
lect revenue  by  license  may  impose  any  sum, 
however  large,  as  license,  and  thus  in  effect 
destroy  certain  kinds  of  business,  yet  be- 
fore, in  such  a  case,  an  ordinance  imposing 
a  license  is  declared  void  on  account  of  the 
amount  therefor,  it  should  appear  Uiat  the 
necessities  of  the  city  do  not  require  so 
large  a  revenue,  or  that  there  has  been 
an  unjustifiable  attempt  to  discriminate 
against  certain  kinds  of  business  by  casting 
the  whole  burden  of  taxation  upon  theuL" 
Ibid. 

And  under  statutory  authority  given  to 
a  city  to  license  all  and  every  kind  of  busi- 
ness for  purposes  of  revenue,  an  ordinance 
providing  for  licensing  auctioneers,  and  ex 
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acting  a  license  charge  or  tax  of  $25  per 
day  for  selling  any  stock  of  goods  or  part 
thereof  at  auction,  is  a  valid  exercise  of 
the  taxing  power,  granted  without  limita- 
tion as  to  the  amount  of  the  tax  to  be  im 
posed,  and  cannot  be  held  invalid  by  rea- 
son merely  of  the  excessive  amount  of  the 
tax.     Stull  V.  DeMattos,  supra. 

Here,  again,  the  court  said:  "If,  how- 
ever, it  be  conceded  that  the  courts  have 
power  to  declare  a  municipal  ordinance 
levying  a  license  tax  on  business  invalid  on 
the  ground  that  the  tax  imposed  is  so  op- 
pressive and  unreasonable  as  to  amount  to 
confiscation,  rather  than  taxation,  they  will 
not  determine  the  question  by  a  mere  in- 
spection of  the  amount  of  the  tax  imposed. 
All  presumptions  and  intendments  are  in 
favor  of  the  validity  of  the  tax.  It  will  be 
presumed,  in  the  absence  of  a  contrary 
showing,  that  the  municipal  authorities 
acted  justly  and  honestly,  and  not  in  dis- 
regard of  the  rights  of  the  citizens  or  prop- 
erty holders  of  the  municipality;  that  a 
necessity  for  the  revenue  to  be  derived  from 
the  tax  exists;  that  an  equally  high  rate 
has  been  levied  upon  all  business  and  on 
all  property;  and,  however  large  the  par- 
ticular tax  complained  of  may  appear  to 
be,  it  will  be  presumed  to  be  in  harmony 
with  all  other  taxation,  and  not  an  unjust 
or  unreasonable  discrimination.  In  other 
words,  the  mere  amount  of  the  tax  does  not 
prove  its  invalidity.  To  determine  the 
amount  of  revenue  required  by  the  needs  of 
the  municipality,  when  not  limited  by  con- 
stitutional barriers,  is  within  the  sole  dis- 
cretion of  the  legislative  authorities,  and 
the  courts  have  no  warrant  to  interfere  with 
that  discretion." 

In  Decorah  v.  Dunstan  Bros.  38  Iowa, 
96,  it  was  held  that  an  ordinance  passed 
under  a  general  power  to  regulate  and  li- 
cense the  sale  of  property  by  auctioneers, 
which  provided  that  the  fee  for  a  license  for 
the  safe  of  property  by  auctioneers  **shall 
not  exceed  $20  for  the  first  day  of  such 
license,  and  $20  per  day  for  each  subsequent 
day  included  in  such  license,"  was  not  in- 
valid on  the  ground  that  it  was  not  definit« 
in  the  amoimt  required  to  be  paid  for  the 
license;  nor  was  it  otherwise  oojectionable, 
whether  it  was  construed  as  fixing  the  fee 
at  $20,  or  as  leaving  it  for  the  mayor  to 
determine  and  fix  a  less  sum  where  the 
amount  to  be  sold  or  other  cause  should 
justify  it.  A.  C.  W. 
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T.  BerUndi,  39  Minn.  438,  1  L.R.A.  777, 
12  Am.  St.  Rep.  663,  40  N.  W.  513;  1  Dill. 
Man.  Corp.  361;  Meyers  v.  Chicago,  R.  I. 
Ii  P.  R.  Co.  57  Iowa,  555,  42  Am.  Rep.  50, 
10  N.  W.  896;  Burlington  v.  UnterRircher, 
99  Iowa,  401,  68  N.  VV.  798;  Murphy  y. 
Chicago,  R.  I.  dt  P.  R.  Co.  247  111.  614,  93 
N.  E.  381;  Twin  City  Separator  Co.  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  118  Minn.  491,  137 
N.  W.  193 ;  SUte  ex  rel.  Richey  v.  McGrath, 
95  Mo.  193,  8  S.  W.  425 ;  Reiser  v.  William 
Tell  Sav.  Fund  Asso.  39  Pa.  137;  Titusville 
Iron  Works  v.  Keystone  Oil  Co.  122  Pa. 
627,  1  L.RJk.  361,  15  Atl.  917;  Com.  ex 
rel.  Roney  v.  Warwick,  172  Pa.  140,  33  Atl. 
373;  People  ex  rel.  Vanderveer  v.  Wilson, 
52  Hun,  388,  5  N.  Y.  Supp.  280. 

The  Tillage  authority  to  license  is  super- 
seded by  that  given  county  boards. 

License  Tax  Cases,  5  Wall.  462,  18  L.  ed. 
497. 

Messrs.  Gislason  &  GIslason  and  James 
H.  Hall,  for  respondent: 

Whether  the  license  fee  is  a  reasonable 
one  must  depend  largely  upon  the  sound 
discretion  of  the  governing  body  of  the  vil- 
lage, having  reference  to  all  the  circum- 
stances and  necessitieii  of  the  case. 

CHara  v.  Collier,  173  Mich.  611,  139  N. 
W.  870;  Grand  Rapids  v.  Braudy,  105  Mich. 
670,  32  L.R-A.  116,  55  Am.  St.  Rep.  472, 
64  N.  W.  29;  Grand  Rapids  v.  Norman,  110 
Mich.  544,  68  N.  W.  269;  People  v.  Blom, 
120  Mich.  45,  78  N.  W.  1015. 

The  unreasonableness  of  the  fee  is  not 
subject  to  review  by  the  courts,  nor  is  it 
important  whether  licenses  of  this  nature 
produce  a  revenue  to  the  village  or  not,  and 
if  such  an  ordinance,  so  passed,  under  dele- 
gation of  power,  be  oppressive,  the  remedy 
lies  with  the  legislature  or  conunon  council, 
and  not  with  the  courts. 

St.  Paul  V.  Colter,  12  Minn.  41,  Gil.  16, 
90  Am.  Dec.  278;  Wolf  v.  Lansing,  53  Mich. 
367,  19  N.  W.  38;  Van  Baalen  v.  People, 
40  Mich.  258;  Wiley  v.  Owens,  39  Ind.  429; 
Cooper  V.  District  of  Columbia,  Mac  Arth. 
&  M.  250;  Perdue  v.  Ellis,  18  Ga.  586; 
Teoney  t.  Lenz,  16  Wis.  566;  Columbia  v. 
Beasly^  1  Humph.  232,  34  Am.  Dec.  646; 
Darling  t.  St.  Paul,  19  Minn.  389,  Gil.  336. 

Holty  J^  delivered  the  opinion  of  the 
court: 

The  question  presented  on  this  appeal  is 
the  validity  of  an  ordinance  of  the  village 
<rf  Mlnneota  requiring  an  auctioneer  to 
pay  a  license  fee  of  $25  for  each  day  that 
he  pursued  his  calling  as  such  within  the 
Tillage.  Defendant  was  convicted  of  a  vio- 
lation of  this  ordinance,  and  appeals  from 
the  judgment. 

There  was  no  settled  case,  so  that  the 
only  record  before  us  is  the  complaint,  find- 
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ings,  and  judgment.  The  point  is  made 
that,  the  evidence  not  being  here,  the  ordi- 
nance cannot  .^e  considered.  This  would  be 
true  if  the  law  had  remained  the  same  as  it 
was  when  the  village  was  incorporated.  But 
the  general  village  law  of  1875  was  amended 
by  chapter  145,  Gen.  Laws  of  1885,  bringing 
all  villages  under  its  operation,  whether 
formed  under  general  or  special  laws.  The 
substance  of  the  law,  as  subsequently  amend- 
ed by  chapter  122,  Gen.  Laws  1889,  and  ap- 
plicable here,  is  found  in  §  1265,  Gen.  Stat. 
1913,  and  reads:  *'It  shall  be  sufficient 
pleading  of  the  by-laws,  rules,  or  ordinances 
of  a  village  to  refer  to  the  section  and  num- 
ber or  chapter  thereof.  They  shall  have  the 
effect  of  general  laws  within  the  village  and 
need  not  be  given  in  evidence  upon  the  trial 
of  civil  or  criminal  actions."  In  other 
words,  the  court  takes  judicial  notice  of 
the  provisions  of  the  ordinance  in  this  ac- 
tion, and  must  consider  its  validity. 

The  ordinance  in  question  was  passed  in 
1901.  The  law  then  conferred  precisely  the 
same  power  upon  the  village  council  ( §  1224, 
Gen.  Stat.  1894,  being  chapter  122,  Gen. 
Laws  of  1889)  given  by  chapter  138,  Laws 
of  1905  (Gen.  Stat.  1913,  §  1269),  in  re- 
spect to  restraining  or  licensing  auctioneers, 
hawkers,  and  peddlers.  The  fact  that  chap- 
ter 122,  Laws  of  1889,  was  repealed  in  terms 
by  Rev.  Laws,  of  1905,  does  not  change  the 
situation,  because  chapter  138,  Laws  of  1905, 
went  into  effect  prior  to  such  repeal.  There 
is  no  escape  from  the  conclusion  that  the 
legislature  has  authorized  a  village  to  im- 
pose a  license  fee  of  $25  per  day  on  an  auc- 
tioneer. The  law  giving  the  authority,  so 
far  as  material  to  the  matter  in  hand, 
reads:  '*To  restrain  or  license,  regulate  and 
tax  auctioneers,  hawkers  and  peddlers;  and 
in  all  such  cases  they  may  fix  the  price  of 
said  license  or  tax,  and  prescribe  the  term 
of  the  continuance  of  such  license,  and  may 
revoke  such  license  when  in  the  opinion  of 
the  village  council  the  good  order  or  public 
interests  of  the  village  require  it:  Provided, 
that  the  council  may,  in  any  case  where  in 
their  opinion  the  public  interests  of  the  citi- 
zens of  the  village  require  it,  refuse  to 
grant  any  license  for  the  above  purposes; 
and  provided,  also,  that  twenty-five  L$25] 
dollars  a  day  shall  be  construed  by  the 
courts  of  said  state  as  a  reasonable  price 
per  day  for  an  auctioneer's  license  issued 
under  the  above  provision." 

We  agree  with  appellant  that  the  court  is 
not  bound  by  the  legislative  construction  of 
what  is  a  reasonable  license  fee.  If  such 
construction  contravenes  constitutional 
guaranties,  courts  should  not  hesitate  to 
hold  it  for  naught.  Meyer  v.  Berlandi,  39 
Minn.  438,  1  L.R.A.  777,  12  Am.  St.  Rep. 
663,  40  N.  W.  513.    But  it  is  elementary 
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that  courts  should  not  set  aside  a  statute 
unless  satisfied  beyond  a  doubt  of  its  in- 
fringment  upon  some  right  guaranteed  by 
state  or  Federal  Constitution.  That  it  so 
does  must  be  made  to  appear  either  from 
evidence  or  from  matters  of  "which  courts 
have  judicial  notice  or  knowledge.  In  this 
case  there  is  no  evidence  and  no  findings 
of  fact  which  bear  on  the  reasonableness  of 
the  fee.  Littlefield  v.  State,  42  Neb.  223, 
28  L.R.A.  688,  47  Am.  St.  Rep.  697,  60  N. 
W.  724.  In  State,  Trenton  Horse  R.  Co. 
Prosecutor,  v.  Trenton,  63  N.  J.  L.  132,  11 
L.R.A.  410,  20  Atl.  1076,  it  is  said:  "The 
judicial  power  to  declare  it  void  can  only 
be  exerted  when,  from  the  inherent  charac- 
ter of  the  ordinance  or  from  evidence  taken 
showing  its  operation,  it  is  demonstrated 
to  be  unreasonable."  An  ordinance  "will 
be  presumed  to  be  reasonable,  unless  the 
contrary  appears  from  the  law  itself,  or  is 
established  by  proper  evidence."  Van  Hook 
V.  Selma,  70  Ala.  361,  45  Am.  Rep.  85. 

Although  the  statute  authorizes  villages 
to  license  and  tax  auctioneers,  we  think  it 
plain  that  in  this  ordinance  is  found  no  at- 
tempt to  tax,  and  the  legality  of  the  fee 
must  rest  on  the  reasonableness  thereof 
within  the  scope  of  a  proper  exercise  of 
the  police  power. 

It  is  well  settled  that  upon  this  last- 
mentioned  basis  a  license  fee  may  be  of 
sufficient  amount  to  include  the  expense  of 
issuing  the  license  and  the  cost  of  the  neces- 
sary police  surveillance  connected  with  the 
business  or  calling  licensed.  And  when  the 
license  relates  to  a  vocation  or  business 
which  the  municipality  has  the  power  to 
regulate,  the  license  fee  may  be  sufficiently 
large  to  work  a  restraint.  Duluth  v. 
Krupp,  46  Minn.  435,  49  N.  W.  235;  State 
v.  Jensen,  93  Minn.  88,  100  N.  W.  644. 
While  it  is  true  that  the  legislature  may, 
not  under  the  pretense  of  regulating  and 
licensing  a  lawful  calling  or  business,  pro- 
hibit, it  is  nevertheless  true  that  frequent- 
ly Individuals  must  subordinate  their  rights 
to  a  certain  extent  to  the  demands  of  the 
public  welfare.  No  authority  can  be  found 
holding  an  auctioneer  not  subject  to  the 
police  power  of  regulation.  People  ex  rel. 
Schwab  V.  Grant,  126  N.  Y.  473,  27  N.  E. 
964,  states  that  "the  right  to  regulate,  con- 
trol, and  limit  the  number  of  persons  em- 
ployed in  such  business  has  been  exercised 
by  the  legislature  as  one  of  its  acknowledged 
police  powers,  from  colonial  times  to  the 
present,  and,  I  believe  has  never  been  ques- 
tioned." What  a  regulatory  license  fee 
shall  be  is  largely  within  the  legislative  dis- 
cretion. St.  Paul  V.  Colter,  12  Minn.  41, 
Gil.  16,  90  Am.  Dec.  278. 

It  is  insisted  that  this  case  is  ruled  by 
Mankato  v.  Fowler,  32  Minn.  364,  20  N. 
61  L.R.A.(N.S.) 


W.  361,  wherein  the  business  of  an  auction- 
eer is  designated  as  a  lawful  and  use- 
ful one.  And  in  Duluth  v.  Krupp,  supra, 
the  vocation  of  the  auctioneer  is  con- 
ceded to  be  on  a  higher  plane  than 
that  of  peddling,  which  is  apt  to  de- 
generate into  a  nuisance  if  not  regulated 
and  restrained.  Each  occupation  is  lawful, 
and  may  be  useful,  both  to  the  individual 
who  pursues  it  and  to  the  community.  But 
we  believe  both  are  equally  liable  to  abuse. 
No  doubt,  the  legislature  was  convinced 
thereof,  or  else  such  substantial  license  fee, 
indicating  a  purpose  to  restrain,  would 
never  have  been  authorized.  State  v.  Finch, 
78  Minn.  121,  46  L.Rj\.  437,  80  N.  W.  856. 
And  we  may  observe  that  no  one  about  the 
time  of  the  enactment  of  this  statute  could 
have  walked  on  the  main  streets  of  our 
large  cities,  especially  near  railroad  depots, 
without  being  convinced  that  the  business 
of  auctioneers  was  fast  degenerating  into 
a  nuisance,  and  had  become  a  subject  of 
restraint.  In  Decorah  y.  Dunstan  Bros.  38 
Iowa,  96,  an  auctioneers  license  fee  of  $20 
per  day  was  upheld;  but  in  Ottumwa  v. 
Zekind,'  95  Iowa,  622,  29  L.R.A.  734,  58  Am. 
St.  Rep.  447,  64  N.  W.  646,  a  license  fee  of 
$25  per  day  for  a  transient  merchant  was 
held  prohibitive.  Justice  Deemer  observing 
with  reference  to  the  first-mentioned  case: 
"The  fee  charged  an  auctioneer  may  well  be 
larger  than  that  imposed  upon  a  transient 
merchant,  on  account  of  the  character  of  the 
business,  and  the  greater  necessity  for  su- 
pervision over  the  auctioner.  Again,  there 
was  no  showing  that  the  fee  demanded  of 
defendants  in  that  case  was  an  unreasonable 
one."  We  cannot  say  that  the  business  of 
an  auctioneer  is  not  of  the  kind  liable  to 
become  inimical  to  the  welfare  of  the  com- 
munity unless  restrained  in  villages  and 
cities. 

Because  a  yearly  license  of  $300  was  held 
prohibitive  and  invalid  in  Mankato  v.  Fow- 
ler, supra,  it  does  not  necessarily  follow  that 
a  per  diem  license  fee  of  $25  must  fall.  If 
an  auctioneer  could  get  but  a  single  day's 
work  under  the  Mankato  ordinance,  he  was 
compelled  to  pay  $300  to  secure  it.  There 
it  also  appeared  from  the  findings  that  the 
ordinance  was  prohibitive,  ior  it  was  found 
that  no  auction  had  taken  place  in  the  year 
the  ordinance  was  in  operation,  whereas 
previously  such  auctions  were  frequent. 
Nor  may  it  be  said  that  a  per  diem  license 
fee  may  not  properly  be  much  larger  than 
the  proportion  of  a  legitimate  annual  fee. 
In  Re  White,  43  Minn.  250,  45  N.  W.  232, 
concerning  the  validity  of  a  peddler's  li- 
cense of  $3  per  diem,  the  court  states: 
"There  is  a  clear  distinction  between  the 
case  of  persons  who  are  engaged  the  whole 
year  in  one  place,  in  some  permanent  busi- 
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Bcfls,  and  that  of  hawkers  and  peddlers  who 
are  transient,  and  usually  remain  only  a 
short  time  in  one  pkce.  What  might  be 
an  excessive  fee,  estimated  by  the  day,  as 
to  the  former,  might  not  be  so  as  to  the 
litter.  The  cost  of  issuing  the  license  would 
be  the  same  for  the  short  term  as  for  the 
long  one,  and  the  expense  of  police  supervi- 
sion (which  may  undoubtedly  be  taken  into 
account  in  fixing  the  amount  of  the  license 
fee)  may  be  relatively  much  greater  in  the 
case  of  a  temporary  and  transient  business." 

As  stated  before,  we  are  left  in  the  dark 
in  this  case  as  to  the  extent  to  which  auc- 
tions may  be  called  for  in  villages  like  Min- 
neota.  It  may  be  that  during  any  one  year 
the  village  will  not  afford  legitimate  op- 
portunity for  an  auction  except  for  a  day 
or  two.  Usually  the  legislature  leaves  the 
reasonableness  of  the  fee  to  the  municipal- 
ity, and  when  ita  proper  lawmaking  body 
his  exercised  its  discretion  as  to  the  amount, 
courts  reluctantly  interfere,  and  only  when 
it  is  clear  that  there  has  been  an  abuse  of 
diflcreti<m.  Here  the  legislature  itself  has 
exercised  its  judgment  as  to  what  is  a  rea- 
sonable license  fee.  We  may  well  assume 
that  the  legislators  informed  themselves  of 
the  situation,  and  did  not  act  merely  on 
such  knowledge  as  courts  are  charged  with 
possessing.  As  this  case  is  presented  by  the 
record,  we  are  unable  to  say  that  it  appears 
beyond  reasonable  doubt  to  our  minds  that 
this  license  fee  is  oppressive,  prohibitive,  or 
anreasonable. 

We  do  not  think  any  other  question  mer- 
iting discussion  is  raised  by  the  appeal. 

Judgmoit  afinned. 
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MYRL  A.  WARRICK 

V. 

WILLIAM  L  FARLEY,  Appt, 

(—  Neb.  — ,  146  N.  W.  1020.) 

Animal  —  interference  with  dog  fight 
*  UablUty  for  tnjary. 

L  One  who  voluntarily  exposes  himself 
to  danger  by  attempting  to  separate  two 

Headnotes  by  Haiceb,  J. 


fighting  dogs  then  engaged  in  a  combat  can- 
not recover  damages  from  the  owner  of  the 
dog  by  which  he  is  bitten,  because  he  has 
himself  helped  to  create  the  condition  and 
the  danger. 

Same  —  protection  of  own  dog. 

2.  Where  a  dog  is  allowed  to  run  at  large, 
and  bites  the  owner  of  another  dog  with 
which  he  is  in  a  fight,  and  the  owner  is 
bitten  while  negligently  attempting  to  sepa- 
rate the  fighting  dogs,  there  is  no  liability 
for  damages  because  of  the  injury  unless 
the  evidence  shows  that  the  owner  of  the 
dog  which  committed  the  injury  knew  that 
his  dog  was  accustomed  to  bite  persons, 
and  then  the  injury  must  not  be  carelessly 
brought  about  or  contributed  to  by  the 
plaintiff,  and,  if  it  is,  the  plaintiff  cannot 
recover. 

(March  13,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hamilton 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  sus- 
tained through  the  bite  of  defendant's  dog. 
Reversed. 

The  facts  are  stated  L:  the  opinion. 

Messrs.  John  A.  Whltmore  and  Halner, 
Craff,  &  Aylsworth  for  appellant. 

Messrs.  J.  H.  Grosvenor  and  W.  A. 
Prince,  for  appellee: 

The  owner  or  keeper  of  a  dog  1  responsi- 
ble for  injuries  resulting  from  vicious  or 
mischievous  acts  of  such  dog,  if  it  be  first 
established  by  the  evidence  that,  prior  to 
the  infliction  of  such  injuries,  such  owner 
or  keeper  had  a  knowledge,  either  actual  or 
constructive,  of  its  mischievous  propensi- 
ties. 

Rowe  V.  Ehrmanntraut,  92  Minn.  17,  99 
N.  W.  211;  Fake  v.  Addicks,  46  Minn.  37, 
22  Am.  St.  Rep.  716,  47  N.  W.  460,  1  Am. 
Neg.  Cas.  150;  Knowles  v.  Mulder,  74  Mich. 
202,  16  Am.  St.  Rep.  627,  41  N.  W.  896; 
Reynolds  v.  Hussey,  64  N.  H.  64,  6  Atl. 
468,  1  Am.  Neg.  Cas.  319;*Mann  v.  Weiand, 
81*  Pa.  243;  Turner  v.  Craighead,  83  Hun, 
112,  31  N.  Y.  Supp.  369;  Emmons  v. 
Stevane,  77  N.  J.  L.  670,  24  L.RA.(N.S.) 
460,  73  Atl.  644;  Buckley  v.  Leonard,  4 
Denio,  500;  State,  Evans,  Prosecutor,  v. 
McDermott,  49  N.  J.  L.  163,  60  Am.  Rep. 
602,  6  Atl.  663,  1  Am.  N^g.  Cas.  164. 

Not  only  did  Farley  know  that  the  dog 


A'oee.  — TFIuit  adenter  is  necessary  to 
ekarge  atcner  with  liability  for  iU' 
juries  inflicted  hy  dog  to  person  or 
property  of  another. 

This  note  supplements  the  earlier  one  ap- 
pended to  Emmons  v.  Stevane,  24  L.R.A. 
(K.S.)  458.  For  annotation  on  related  sub- 
jects reference  may  be  had,  in  addition  to 
annotation  referred  to  at  the  close  of  the 
earlier  note,  to  the  note  appended  to  Mc- 
51  LJt.A.(NJ3.) 


Clain  V.  Lewiston  Interstate  Fair  &  Racing 
Asso.  25  L.R.A.(N.S.)  691,  dealing  with 
scienter  as  a  condition  of  liability  for  dam- 
ages by  trespassing  doffs. 

As  ediown  oy  the  earlier  note,  in  order  to 
render  the  owner  of  a  dog  liable  for  injuries 
inflicted  by  it,  it  is  not  enough  that  the 
dog  was  vicious  or  had  a  tendency  to  bite 
mankind,  but  it  must  be  shown  that  the 
owner  had  knowledge  of  its  vicious  propen- 
sities.    As   a  reason   for  this,   one   of  the 
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was  vicious,  but  every  member  of  his  fam- 
ily also  knew  it. 

Barclay  v.  Hartman,  2  Marv.  (Del.) 
361,  43  Atl.  174;  Boler  v.  Sorgenfrei,  86 
N.  Y.  Supp.  180;  McConnell  v.  Lloyd,  9  Pa. 
Super.  Ct.  25;  Gladman  v.  Johnson,  16  L. 
T.  N.  S.  476,  36  L.  J.  C.  P.  N.  S.  158,  16 
Week.  Rep.  313;  King  v.  Muldoon,  131  App. 
Div.  847,  116  N.  Y.  Supp.  308;  Duval  v. 
Bamaby,  75  App.  Div.  154,  77  N.  Y.  Supp. 
337;  Soronsn  v.  Von  Pustau,  112  App.  Div. 
437,  98  N.  Y.  Supp.  431;  Fake  v.  Addicks, 
46  Minn.  37,  22  Am.  St.  Rep.  716,  47  N. 
W.  450,  1  Am.  Neg.  Cas.  150;  Emmons  v. 
Stevane,  77  N.  J.  L.  670,  24  L.R.A.(N.S.) 
462,  73  Atl.  544. 

The  jury,  in  fixing  the  damages,  may 
take  into  consideration  the  fear  suffered  by 
plaintiff. 

Ayers  v.  Macoughtry,  29  Okla.  399,  37 
L.R.A.(N.S.)   865,  117  Pac.  1088. 

Where  the  plaintiff  proves  hia  case  with- 


out disclosing  negligence  on  hit  parti  con- 
tributory negligence  is  a  matter  of  defense, 
the  burden  of  proving  which  is  on  defend- 
ant. 

Chicago,  B.  &  Q.  R.  Co.  v.  Putnam,  46 
Neb.  441,  63  N.  W.  826,  12  Am.  Neg.  Cas. 
233;  5  Enc.  PI.  &  Pr.  1;  Union  Stock  Yards 
Co.  V.  Conoyer,  38  Neb.  488,  41  Am.  St.  Rep. 
738,  66  N.  W.  1081. 

Hamer,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiff,  Myrl  A.  Warrick,  recovered 
a  judgment  against  the  defendant,  William 
I.  Farley,  in  the  district  court  of  Hamilton 
county,  for  damag3s  by  reason  of  an  injury 
sustained  through  the  bite  of  defendant's 
dog.     The  defendant  appeals. 

The  defendant  objects  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  This 
involves  a  consideration  of  the  disposition 
of  the  dog,  whether  to  bite  mankind,  and 


later  cases  points  out  that  the  natural  pre- 
sumption from  the  habits  of  dogs  is  tiiat 
they  are  tame,  docile,  apd  harmless  both 
as  to  persons  and  property,  and  that  the 
owner  of  an  animal  is  bound  to  take  notice 
of  the  general  propensities  of  the  class  to 
which  he  belongs,  but  that  he  is  under  no 
obligation  to  guard  against  injuries  which 
he  has  no  reason  to  expect,  on  account  of 
some  disposition  of  the  individual  animal 
different  from  the  species  generally,  un- 
less he  has  actual  notice  of  such  disposi- 
tion. Domm  V.  Hollenbeck,  259  111.  382, 
102  N.  E.  782.  From  this  the  court  con- 
cludes that  the  owner  or  keeper  of  a  do- 
mestic animal  of  a  species  not  inclined  to 
do  mischief,  such  as  dogs,  is  not  liable  for 
any  injury  committed  by  it  to  the  person 
of  another,  unless  it  be  shown  that  the 
animal  had  a  mischievous  propensity  to 
commit  such  an  injury,  and  that  the  owner 
had  notice  of  it,  or  that  the  injury  was 
attributable  to  some  other  neglect  on  his 
part;  but  that  if  the  owner  of  a  vicious 
animal  knows  iti^  character  and  disposition 
to  commit  injury  to  mankind,  he  is  liable 
for  all  injuries  it  may  inflict. 

While  it  is  necessary  to  prove  owner's 
knowledge  of  its  vicious  propensities 
(Merkle  v.  Schaeffer,  80  N.  J.  L.  74,  76 
Atl.  326),  the  proof  may  be  made  by  evi- 
dence of  facts  and  circumstances  from  which 
an  inference  of  knowledge  arises  (Domm  v. 
Hollenbeck,  supra). 

It  has  been  held  that  something  more 
must  be  shown  than  that  he  could  have 
learned  of  the  dog's  vicious  propensities  by 
the  exercise  of  reasonable  care.    Ibid. 

On  the  other  hand,  it  is  held  that  proof 
that  the  dog  was  of  a  ferocious  nature  is 
sufficient  to  charge  the  owner  with  knowl- 
edge that,  under  some  circumstances,  the 
dog  would  attack  persons;  in  other  words, 
that  proof  of  the  savage  and  ferocious  dis- 
position is  equivalent  to  express  notice. 
Holt  V.  Myers,  47  Ind.  App.  121,  93  N.  E. 
51  L.R.A.(N.S.) 


1002,  denying  rehearing  of  47  Ind.  App. 
118,  93  N.  E.  31. 

A  complaint  which  alleges  that  the  de- 
fendant kept  dogs  which  he  knew  were  ac- 
customed to  bite  mankind,  and  that  the 
plaintiff  was  bitten  by  one  of  them,  a  fero- 
cious and  vicious  bulldog,  is  not  objection- 
able because  it^  does  not  allege  that  the 
particular  dog  was  accustomed  to  bite  man- 
kind. Slater  v.  Sorge,  166  Mich.  173,  131 
N.  W.  565. 

And  the  owner  of  a  dog  is  sufficiently  put 
on  Inquiry  to  render  him  chargeable  with 
notice  where  he  had  been  warned  of  the 
dog's  vicious  propensities,  and  had  been 
told  of  its  biting  a  child,  even  though  he 
did  not  believe  the  statement  to  be  true. 
Halm  V.  Madison,  65  Wash.  588,  118  Pac. 
755. 

It  is  not  necessary  that  the  dog's  disposi- 
tion or  peculiarity  be  such  as  to  render  it 
liable  and  inclined  to  bite  all  with  whom  it 
comes  in  contact,  it  being  sufficient  if  the 
dog  has  bitten  one  person  prior  to  the  in- 
jury sued  for,  and  the  owner  has  knowledge 
thereof.  Ayers  v.  Macoughtry,  29  Okla. 
399,  37  L.R.A.(N.S.)  865,  117  Pac.  1088. 

The  keepinsf  of  a  dog,  with  knowledge  on 
the  part  of  the  owner  or  his  wife  that  the 
same  had  bitten  or  attempted  to  bite  one 
or  several  persons  prior  to  the  time  of  the 
attack  upon  the  pmintiff  is  evidence  suffi- 
cient to  support  a  verdict  rendered  on  an 
instruction  declaring  defendant  liable  if  he 
had  notice,  either  actual  or  constructive,  of 
the  vicious  and  dangerous  character  of  the 
dog.     Ibid. 

Indeed,  it  is  not  necessary  in  an  action 
for  personal  injury  to  show  that  the  dog 
previously  had  bitten  someone  to  the  own- 
er's knowledge,  and  knowledge  of  the  owner 
that  the  disposition  of  the  animal  is  such 
that  it  is  likely  to  commit  a  similar  in- 
jury to  that  complained  of  is  sufficient 
Slater  v.  Sorge  and  Donun  v,  Hollenbeck, 
■upra;  Holt  v.  Myers,  supra. 
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whether  the  defendant  knew  or  had  reason 
to  beliere  that  his  dog  had  Buch  a  disposi- 
tion. We  have  read  the  evidence.  It  ap- 
pears that  the  defendant  owned  a  bulldog. 
The  plaintiff  owned  a  coach  dog.  Th-;  plain- 
tiff seema  to  have  been  standing  on  the  side- 
walk in  front  of  a  drug  store  in  the  city 
of  Aurora  and  was  talking  with  a  gentle- 
man named  Elmore.  He  had  wltii  him  his 
coach  dog.  The  daughter  of  the  defendant 
came  along,  and  the  defendant's  bulldog  was 
with  her.  The  defendant's  dog  seems  to 
have  attacked  the  plaintiff's  dog,  and  the 
pUintiff  separated  the  dogs  and  put  his  dog 
in  the  drag  store.  Shortly  afterwards  the 
defendant's  daughter  returned,  and  she  was 
accompanied  by  the  defendant's  dog.  Im- 
mediately there  was  a  resumption  of  he  still - 
ties  between  the  two  dogs.  In  trying  to 
separate  the  dogs  the  plaintiff  was  severely 
bitten  by  the  defendant's  dog.  The  defend- 
ant set  up  the  defense  that  his  dog  was 

When  a  person  keeps  a  dog  for  the  pur- 
pose of  guarding  his  property  against  tres- 
passers or  criminals,  it  is  not  unreasonable 
to  infer  knowledge  on  his  part  of  the  pro- 
pensity of  the  dog  to  attack  and  bite  man- 
kind, and  negligence  in  allowing  him  to  be 
at  large.    Ibid. 

Though  Warrick  v.  Farley  uses  the 
words  ''accustomed  to  bite  persons,"  the 
case  would  not  seem  clearly  to  militate 
against  the  rule  that  knowledge  of  a  custom 
to  bite  persons  is  not  necessary,  and  that 
it  is  sufficient  if  the  dog  is  of  such  a  fero- 
cious nature  that  it  is  likely  to  bite  man- 
kind. It  will  be  observed  that  in  the  sylla- 
bus by  the  court  the  question  of  scienter  is 
Bo  intermingled  with  the  question  of  con- 
tributory negligence  that  it  is  by  no  means 
clear  that  the  court  would  have  held  that 
knowledge  of  a  custom  to  bite  mankind 
was  essential  to  recovery  if  there  had  been 
no  contributory  negligence  which  was  held 
Nilficient  to  bar  a  recovery.  Turning  to 
the  opinion,  it  is  found  that  the  court  goes 
no  further  than  to  say  that  under  the 
declaration  allying  that  defendant  knew 
that  the  dog  was  accustomed  to  bite  man- 
kind, the  plaintiff  must  prove  that  the  dog 
wu  accustomed  to  bite  mankind  and  that 
the  plaintiff  knew  it.  Of  course  it  does  not 
follow  that  the  plaintiff  would  be  required 
to  make  such  proof  where  there  was  no  such 
allegation. 

Of  course,  in  an  action  to  recover  for  in- 
juries sustained  by  being  struck  by  a  team 
fri^tened  by  a  dog,  in  which  the  com- 
plaint aU^ges  negligence  upon  the  part  of 
the  owner  of  the  dog  in  k^ping  it  with 
knowledge  of  its  vicious  propensities,  the 
plaintiff  musjt  prove  that  the  defendant  was 
the  owner  of  the  dog,  with  knowledge  of 
its  vicious  propensities,  or  prove  circum- 
stances from  wnich  it  must  appear  to  all 
reasonable  persons  that  he  must  have  had 
such  knowledge.  Mabrey  v.  Haverstick,  176 
liL  App.  309. 
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gentle  and  that  he  himself  had  no  knowl- 
edge of  the  fact  that  he  was  inclined  to 
bite  any  person.  He  a^so  claimed  that  the 
dog  was  accustomed  to  play  with  his  own 
children  and  the  children  of  the  neighbor- 
hood; that  he  was  of  a  gentle  disposition; 
and  there  is  much  testimony  tending  to 
show  that  fact,  although  it  is  not  claimed 
that  he  did  not  fight  other  dogs.  He  would 
perhaps  have  been  an  unnatural  bulldog  if 
he  had  not  had  some  fights  with  other  dogs. 
It  is  also  claimed  that  the  plaintiff  was  neg- 
ligent in  the  manner  in  which  he  handled 
the  dogs  when  he  undertook  to  separate 
them,  and  that  his  injury  occurred  because 
of  such '  negligence  in  handling  and  attempt- 
ing to  separate  two  infuriated  fighting  dogs 
then  in  a  fight. 

It  is  to  be  considered:  (1)  Whether  the 
defendant's  dog  had  a  propensity  to  bite 
mankind;  and  (2)  whether  the  defendant 
had  notice  of  such  propensity. 

Imputed  knowledge. 

And  notice  to  one  joint  owner  is  notice  to 
all  the  owners.    Halm  v.  Madison,  supra. 

The  owner  of  a  dog  may  be  charged  with 
notice  of  its  vicious  propensities  by  reason 
of  his  wife's  knowledge  that  it  has  bitten 
human  beings.    Ayers  v.  Macoughtry,  supra. 

Effect  of  statutes. 

Proof  of  scienter  is  unnecessary  in  an 
action  for  the  killing  of  a  cat  by  a  dog  taken 
into  the  street  without  being  muzzled  and 
led,  as  required  by  ordinance,  the  dog  hav- 
ing chased  the  cat  upon  the  plaintiff's 
premises  before  killing  it.  Buchanan  v. 
Stout,  139  App.  Div.  204,  123  N.  Y.  Supp. 
724. 

And  it  is  held  in  Legault  v.  Malacker,  — 
Wis.  — ,  145  N.  W.  1081,  that  the  Wiscon- 
sin statute  makes  allegation  and  proof  of 
scienter  imnecessary  as  well  in  case  of  in- 
juries to  persons  as  in  the  case  of  injuries 
to  cattle  by  dogs. 

So  it  was  held  in  Forsythe  v.  Kluckhohn, 
—  Iowa,  — ,  142  N.  W.  225,  that  whether 
the  action  was  based  upon  the  state  stat- 
ute or  upon  a  municipal  ordinance,  proof 
of  scienter  was  unnecessary. 

And  recognizing  that  proof  of  scienter  '^^as 
required  at  common  law,  it  was  held  in 
Malafronte  v.  Miloni,  —  R.  I.  — ,  86  Atl. 
146,  that  the  purpose  of  a  statute  unquali- 
fiedly rendering  the  owner  of  a  dog  liable 
for  injuries  caused  by  it  was  to  dispense 
with  the  necesaitv  of  proof  of  scienter.  To 
the  same  effect  is  Kleybolte  v.  Buffon,  — 
Ohio,  — ,  105  N.  E.  192. 

The  case  of  Faulkner  v.  Hall,  150  Ky. 
416,  150  S.  W.  506,  merely  enforced  the  lia- 
bility unconditionally  imposed  by  statute 
upon  every  person  owning  or  harboring  a 
dog,  for  injuries  inflicted  by  it. 

L.  A.  W. 
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John  Powell,  chief  of  police,  knew  the 
defendant's  dog  and  had  seen  him  on  the 
streets  with  the  Farley  children,  Alice  and 
John.  He  gave  his  opinion  that  he  did  not 
think  that  the  dog  was  a  very  bad  dog. 
Robert  Mitchel,  the  night  watch,  testified 
that  he  had  not  noticed  anything  wrong 
with  the  dog  in  its  conduct  towards  per- 
sons. Mrs.  Steenburg  testified  that  she  saw 
the  dog  every  day;  that  the  dog  played 
with  the  Farley  children,  with  Blanche  Mc- 
Key,  Thomas  Peterson,  with  the  Williamson 
children,  the  Haughey  girls,  Arthur  Ronin, 
and  her  own  boys.  She  saw  the  boys  pick 
the  dog  up  by  his  feet  and  handle  him  in  a 
very  rough  manner  and  he  did  not  get  angry 
at  this.  He  seems  to  have  been  willing  to 
endure  almost  any  amount  of  rough  treat- 
ment at  the  hands  of  these  children.  Mrs. 
Haughey,  the  wife  of  Dr.  Haughey,  testified 
that  she  knew  the  Farley  dog;  she  saw  him, 
and  that  her  children  played  with  the  dog, 
especially  the  youngest  girl,  who  was  about 
twelve  years  old;  she  also  saw  the  William- 
son children,  Thomas  Peterson,  and  Dr. 
Steenburg's  boys  playing  with  the  dog. 
They  would  run  and  hide  and  the  dog  would 
hunt  them.  Mrs.  Williamson  testified  as 
to  the  gentleness  of  the  dog  and  its  daily 
companionship  with  the  -children.  Her 
children  were  seven,  nine,  and  eleven  years 
old.  She  knew  that  the  dog  was  always 
gentle  with  these  children.  Walter  Boyd 
testified  that  the  dog  was  with  his  brother- 
in-law's  little  boy,  a  little  fellow  three  years 
of  age,  and  that  the  dog  and  the  child 
would  play  in  the  house.  Mr.  Ronin  testi- 
fied that  the  dog  was  the  companion  of  his 
little  grandson  and  other  little  neighbor- 
hood children.  He  had  seen  the  dog  on  his 
porch  and  in  his  yard  playing  with  his 
little  grandson  and  other  little  children. 
The  grandson  was  seven  years  old.  George 
Verbeck  testified  that  he  had  observed  the 
Farley  children  and  other  children  play- 
ing with  this  dog;  that  he  had  seen  him  a 
great  many  times  with  other  ch'.ldren  than 
the  Farley  children.  The  children  and  the 
dog  would  chase  each  other  about  the  place. 
He  never  saw  the  dog  show  his  teeth, 
growl,  or  show  any  tendency  to  bite  any- 
body. He  appears  to  have  been  the  pet  and 
companion  of  the  children  of  the  neighbor- 
hood. 

The  defendant's  daughter  testified  that 
she  had  seen  many  children,  ranging  in  age 
from  four  to  twelve  years,  play  with  the 
dog;  that  they  would  tie  a  rope  on  his  col- 
.lar,  and  the  dog  would  pull  them  on  rol- 
ler skates  in  front  of  the  house;  sometimes 
they  would  roll  over  him;  at  other  times 
they  would  tie  a  handkerchief  around  his 
nose  and  watch  him  get  it  off  with  his  paw. 
They  also  fed  him  candy.  The  defendant's 
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wife  testified  to  the  same  facts.  The  de- 
fendant's testimony  is  along  the  same  line. 
He  had  seen  the  children  tie  his  'eet  to- 
gether with  a  handkerchief  or  a  string.  He 
had  seen  them  tie  a  handkerchief  about  the 
dog's  nose.  Mr.  Serf  testified  that  he  fre- 
quently saw  the  dog,  and  that  when  he  went 
by  the  house  the  dog  would  come  out  in  a 
friendly  way.  He  frequently  went  by  the 
Farley  home  and  often  in  the  nighttime. 
The  dog  was  always  friendly.  He  would 
come  out  and  walk  a  little  ways  with  the 
witness.  Lewis  G.  Bald  testified  that  the 
dog  was  unusually  friendly.  He  testified 
to  meeting  the  dog  and  pettinj  him  and 
that  the  dog  went  with  him.  He  ofter  saw 
the  dog  play  with  the  children.  R.  Y. 
Barnes,  who  had  formerly  been  the  city 
marshal,  testified  that  for  two  years  he  had 
passed  the  Farley  residence  as  often  as  at 
least  twice  a  day,  and  sometimes  four  times 
a  day,  and  that  he  always  found  the  dog 
playful  and  friendly.  He  described  the  dog 
as  a  very  pretty  dog,  and  clean  and  nice, 
and  he  would  speak  to  him  and  pet  him. 
He  had  never  seen  any  tendency  on  the  part 
of  the  dog  to  attack  any  person. 

The  evidence  shows  conclusively  that  the 
dog  was  generally  of  an  amiable  disposi- 
tion and  that  he  played  with  the  children 
in  the  neighborhood.  The  evidence  would 
seem  to  indicate  that  there  was  no  reason 
to  apprehend  danger  from  this  dog  under 
ordinary  circumstances.  That  he  would 
fight  dogs  was,  perhaps,  natural  for  a  bull- 
dog— ^perhaps  for  most  breeds  of  dogs. 

W.  J.  Elmore,  a  witness  for  the  plaintiff, 
testified  that  Mr.  Warrick  separated  the 
dogs  when  the  defendant's  dog  first  came 
by,  and  put  his  coach  dog  in  the  drug  store ; 
that  the  defendant's  dog  went  on  down  the 
street;  that  there  was  a  little  girl  with  the 
dog.  Presently  the  little  girl  came  back. 
By  that  time  the  coach  dog  was  out  of  the 
drug  store,  and  the  bulldog  came  by. 

Q.  You  say  the  bulldog  rushed  in  and 
grabbed  the  coach  dog.  What,  if  anything, 
did  Mr.  Warrick  do — describe  what  he  did? 

A.  He  grabbed  these  dogs  and  tried  to 
part  them,  and  he  had  them  by  the  collar, 
and  this  dog  reached  around  and  grabbed 
him. 

Q.  And  as  soon  as  they  conunenced  to 
fight  that  time  (the  second  time)  Mr.  War- 
rick grabbed  both  of  them  by  the  collar? 

A.  Yes,  sir. 

Q.  And  lifted  them  off  their  front  feet? 

A.  Well,  he  lifted  them  off  their  front 
feet,  but  they  was  still  on  the  back. 

Q.  And  he  was  holding  the  dogs  apart? 

A.  Yes. 

Q.  And  they  were  both  trying  to  get  to- 
gether ? 

A.  Well,   Mr.    Warrick'e    4og   didn't   at- 
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tempt  to  get  to  the  other  one;  the  bulldog 
was  doing  all  the  lunging. 

Q.  The  other  dog  didn't  try  to  fight  at 
all? 

A  He  tried,  but  he  wasn't  yleious  like 
the  other  dog. 

Glenn  Mason,  witneaa  on  the  part  of  the 
defendant,  testified:  "A.  Well,  I  was  in 
front  of  McKee  &  Hartquest's  drug  store 
and  with  a  bunch  of  men  there  after  we 
got  back  from  a  trip  in  the  automobile,  and 
I  heard  somebody  say,  'Here  he  comes;'  and 
about  the  same  time  they  said  that  the  two 
dogs  were  close  together,  and  Mr.  War- 
rick grabbed  them  by  the  collar  and  picked 
them  up.  .  .  .  He  lifted  them  clear  up, 
and  they  were  too  heavy  to  hold  that 
way,  and  they  would  strike  the  ground  again, 
and  then  he  would  pull  them  back  up;  and 
it  seemed  he  couldn*t  lift  them  the  second 
time  as  high  as  he  did  the  first  time — 
(continuing)  Well,  they  came  back  down  to 
the  ground  and  the  dogs — I  don't  know 
whether  it  was  the  second  or  third  time — 
one  of  the  dogs,  Mr.  Farley's  dog,  got  a 
hold  of  Mr.  Warrick's  dog  on  the  side  and 
just  pulled  the  skin  right  out  on  the  dog 
and  let  loose;  he  got  loose  from  him  again." 
Luther  French,  a  witness  for  the  plain- 
tiff, testified:  "Mr.  Warrick  stepped  out  of 
the  way,  and  Mr.  Farley's  dog  had  hold 
of  Mr.  Warrick's  dog  about  the  shoulders 
or  neck;  and  Mr.  Warrick  grabbed  his  dog 
by  the  collar  and  also  Mr.  Farley's  dog,  and 
he  was  pulling  on  Mr.  Warrick's  dog  to  get 
him  off  I  believe,  and  they  were  trying  to 
get  the  dogs  parted  there  anyway,  and  the 
first  thing  I  knew  the  bulldog  had  bit  Mr. 
Warrick." 

It  is,  seemingly,  the  undisputed  evidence 
that  the  plaintiff  took  each  dog  by  the  col- 
lar and  lifted  them  both  clear  of  the 
ground.  Holding  them  in  that  manner,  they 
woald  be  sure  to  snap  at  each  other.  From 
the  circumstances  as  detailed  no  one  may 
be  certain  that  the  bite  which  the  plaintiff 
r«ceiTed  was  not  intended  for  the  coach  dog. 
We  are  of  the  opinion  that  the  plaintiff  was 
guilty  of  negligence,  and  that  he,  himself, 
by  his  negligence,  made  the  injury  possible. 
If  he  had  taken  either  dog  by  the  collar 
and  attempted  to  drag  him  away  from  the 
other,  he  would,  in  all  probability,  not  have 
been  injured.  We  do  not  think  that  the 
endence  sustains  the  verdict. 

It  appears  that  the  plaintiff  was  bitten 
because  he  caught  these  dogs  by  their  re- 
spective collars  and  held  them  up  so  that 
tbey  could  snap  at  each  other.  As  well  ex- 
pect two  cats  suspended  together  by  their 
tails  and  facing  each  other  not  to  fight,  as 
to  expect  peace  between  these  dogs  when 
they  were  held  up  fronting  each  other  and 
▼ith  their  heads  near  enough  together  so 
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that  they  could  snap  at  and  reach  each 
other.  Elmore  testified  that  the  dogs  were 
about  the  same  size.  A  coach  dog  will 
fight,  probably  not  so  well  as  a  bulldog;  . 
but,  if  this  coach  dog  understood  that  his 
master  was  helping  him  by  holding  the 
other  dog,  he  would  try  to  do  his  whole 
duty,  from  a  dog's  standpoint,  because  of 
the  spirit  of  loyalty  to  his  master.  A  bull- 
dog held  up  that  way  would  probably  de- 
light in  the  mad  revelry  of  the  battle;  and, 
no  doubt,  almost  any  dog  would  fight  under 
the  same  circumstances.  Ordinary  pru- 
dence demands  more  careful  conduct  of  the 
plaintiff  and  greater  regard  for  his  own 
safety.  The  injury  of  the  plaintiff  was 
clearly  due  to  his  own  neglect. 

The  owner  of  a  dog  is  not  liable  for  in- 
jury caused  by  it  unless  it  is  vicious  and 
notice  of  the  fact  that  it  is  vicious  is 
brought  home  to  him.  Trumble  ▼•  Happy> 
114  Iowa,  624,  87  N.  W.  678. 

The  owner  of  ordinary  domestic  animals 
is  not  liable  for  injury  which  they  do  to 
another  unless  the  animal  was  accustomed 
to  injuring  persons,  or  had  an  inclination 
to  do  so  to  the  knowledge  of  the  owner. 
Smith  V.  Causey,  22  Ala.  568;  Le  Forest  v. 
Tolman,  117  Mass.  109,  19  Am.  Rep.  400, 
1  Am.  Neg.  Cas.  138. 

Where,  in  an  action  to  recover  for  per- 
sonal injury  caused  by  a  domestic  animal, 
it  does  not  appear  that  the  animal  ever 
injured  anyone  before  or  since,  or  that  any- 
one ever  had  any  difiiculty  with  it  other 
than  that  on  which  plaintiff  founds  his  suit, 
nonsuit  should  be  granted,  since  there  is  no 
evidence  that  defendant  had  knowledge  of 
the  vicious  character  of  the  animal.  2  Cyc. 
390. 

Under  a  declaration  that  the  defendant 
kept  a  dog  that  he  knew  was  accustomed  to 
bite  mankind,  it  is  not  enough  for  the  plain- 
tiff to  prove  that  the  dog  had  a  savage 
and.  ferocious  disposition,  and  that  defend- 
ant knew  it;  but  he  is  bound  to  prove  the 
allegation  that  the  dog  was  accustomed  to 
attack  and  bite  mankind,  and  that  defend- 
ant knew  that. 

There  is  no  doubt  that,  in  case  of  ani- 
mals not  inclined  to  do  mischief,  a  previ- 
ous mischievous  propensity  must  be  shown, 
and,  the  scienter  clearly  established,  the 
gist  of  the  action  is  not  the  keeping  of  the 
animal,  but  the  keeping  with  knowledge  of 
the  mischievous  propensity,  whether  pro- 
ceeding from  a  savage  disposition  or  not. 
Mann  v.  Weiand,  81*  Pa.  243.  In  Beck  ▼. 
Dyson,  4  Campb.  198,  16  Revised  Rep.  774, 
Lord  Ellenborough  directed  a  nonsuit  be- 
cause the  evidence  was  not  sufiicient  to  war- 
rant the  jury  in  inferring  that  the  defend- 
ant knew  that  the  dog  was  accustomed  to 
bite.     In   a   like  ease   Lord   Abinger   non-, 
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suited  because  it  did  not  appear  that  the 
owner  had  knowledge  of  the  vicious  propen- 
sitj  of  his  dog.  Hogan  v.  Sharpe,  7  Car. 
k  P.  •yss.  In  Martinez  v.  Bemhard,  106 
La.  368,  55  L.R.A.  671,  87  Am.  St.  Rep. 
306,  30  So.  90],  it  is  said  by  the  court: 
"The  owner  of  a  gentle  animal,  which 
has  always  been  of  a  kind  temper,  and  has 
never  attempted  to  bite  anyone,  and  lias 
never  given  occasion  to  suspect  that  it 
would  bite»  is  not  liable  in  damages  by  the 
mere  fact  that  the  animal  has  bitten  some- 
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one. 

Where  a  dog  has  been  around  the  prem- 
ises for  four  years  and  had  never  shown 
symptoms  of  viciousness,  and  he  bit  the 
plaintiff,  and  it  was  shown  that  he  had  just 
been  stepped  on,  and  that  boys  had  been 
throwing  dirt  at  him,  held,  that  the  vicious 
character  of  the  dog  was  not  shown  so  as 
to  warrant  a  verdict  against  the  owner. 
Cuney  v.  Campbell,  76  Minn.  69,  78  N.  W. 
878,  6  Am.  Neg.  Rep.  97. 

The  plaintiff's  contributory  negligence  in 
teasing  defendant's  dog,  but  for  which  the 
injury  would  not  have  occurred,  is  a  de- 
fense to  the  action,  it  matters  not  when  or 
where  the  injury  was  inflicted.  Bush  v. 
Wathen,  104  Ky.  648,  47  S.  W.  699. 

In  Hathaway  v.  Tinkham,  148  Mass.  86, 
19  N.  E.  18,  it  was  said  by  Mr.  Justice  Al- 
len: "It  is,  however,  essential  to  a  plain- 
tiff's right  to  recover  that  he  should  have 
been  in  the  exercise  of  ordinary  care  him- 
self." Where  the  plaintiff  interferes  with  a 
dog  and  is  bitten,  due  care  should  be  shown. 
The  same  should  be  true  where  he  interferes 
with  two  dogs  that  are  fighting.  Raymond 
V.  Hodgson,  161  Mass.  184,  36  N.  E.  791, 
1  Am.  Neg.  Cas.  130.  In  the  case  cited, 
"the  plaintiff  testified  that  his  dog  was 
making  great  outcries;  that  he  rushed  up 
to  the  dogs,  looked  for  a  collar  on  the  de- 
fendants' dog,  and,  seeing  none,  seized  the 
defendants'  dog  by  the  tail,  and  pulled  it 
away  from  his  dog;  and  that,  as  the  dogs 
became  separated,  the  defendants'  dog  bit 
his  hand,  which  had  hold  of  the  tail."  The 
plaintiff  requested  the  judge  to  rule  that 
he  was  not  obliged  to  satisfy  the  jury  that 
he  exercised  due  care,  under  the  undisputed 
circumstances  of  the  case.  The  judge  re- 
fused BO  to  rule.  The  jury  returned  a  ver- 
dict for  the  defendants,  "on  the  ground  of 
want  of  due  care  on  the  part  of  the  plain- 
tiff; and  the  case  comes  before  us  on  the 
plaintiff's  exceptions  to  the  refusal  to  rule 
as  requested."  The  supreme  court  of  Massa- 
chusetts, by  Judge  Lathrop,  delivering  its 
opinion,  cited  several  Massachusetts  cases, 
|ind  then  said,  referring  to  these  cases :  "We 
have  no  doubt  that  where  the  plaintiff  in- 
cites or  interferes  with  a  dog,  and  is  bit- 
ten, his  due  care  must  be  shown;  and  that 
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the  same  is  true  where  he  interferes  with 
two  dogs  that  are  fighting.  .  .  In  the 
case  at  bar  the  plaintiff  voluntarily  sub- 
mitted himself  to  danger;  and  we  have  no 
doubt  that  the  ruling  of  the  court  below 
was  right." 

The  logic  of  the  Massachusetts  case  seems 
to  be  conclusive.  Applying  that  logic  to 
the  instant  case,  it  is  clear  that  the  plain- 
tiff voluntarily  submitted  himself  to  dan- 
ger and  did  not  exercise  due  care.  He  held 
these  dogs,  that  were  then  engaged  in  fight- 
ing, up  in  front  of  him.  They  were  stand- 
ing on  their  hind  legs  and  snapping  at  each 
other,  and  he  was  supporting  them  by  hold- 
ing them  up.  By  his  conduct  he  volunta- 
rily incurred  the  danger.  He  failed  to  exer- 
cise reasonable  discretion.  He  was  guilty 
of  contributory  negligence.  While  the  pur- 
pose of  the  plaintiff  was  a  proper  one, — ^he 
was  trying  to  stop  the  fight, — he  took  no 
consideration  of  his  own  danger.  He  un- 
necessarily exposed  himself. 

The  judgment  of  the  District  Court  is  re- 
versed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 

Pawcett,  J.,  concurring: 

I  concur  in  the  judgment  of  reversal  on 
the  ground  of  the  insufiiciency  of  the  evi- 
dence to  show  any  previous  disposition  of 
defendant's  dog  to  bite  mankind,  and  on  the 
further  ground  that  plaintiff  was  guilty  of 
negligence  in  voluntarily  exposing  himself 
to  a  danger  that  was  clearly  apparent. 

Petition  for  rehearing  denied. 


NEW  MEXICO  SUPREME  COURT. 

ELOISA  LUNA  D£  BERGERE  et  aL 

V. 

LUCIANA  CHAVES  et  al.,  Appts. 

(14  N.  M.  362,  93  Pac.  762.) 

Parties  —  ejectment  —  tenants  In 
common. 

1.  Tenants  in  common  need  not  join  in  a 

Headnotes  by  Mills,  Ch.  J. 

Note,  —  Extent  of  recovery  in  ejectment 
hy  tenants  in  common  against  stran^ 
ger. 

This  question  was  treated  in  the  note  to 
Williams  v.  Coal  Creek  Min.  &  Mfg.  Co. 
6  L.R.A.(N.S.)  710,  and  only  the  cases  de- 
cided subsequently  to  the  compilation  of 
that  note  are  included  in  the  present  anno- 
tation. 

The  authorities  which  have  determined 
the  extent  of  recovery  in   ejectment  by   a 
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rait  in  ejectment  to  recover  possession  of 
lands,  although  they  may  do  so  if  they  so 
desire. 

Ejectment    —    recovery    by    tenant    in 
common. 

2.  A  tenant  in  common  may  sue  separately 
in  ejectment,  and,  if  the  defendant  shows 
no  title,  he  is  entitled  to  recover  possession 
of  the  entire  estate,  in  subordination,  how- 
ever, to  the  rights  of  his  cotenants. 

Peed  —  contract  —  form. 

3.  In  the  case  at  bar  the  paper  relied  on 
is  not  a  deM,  but  is  an  executory  contract 
for  the  giving  of  a  deed  to  the  Galisteo 
ranch,   by   Manuel  A.   Otero,  to  Jesus   M. 


Sena  y  Baca  upon  the  approval  of  the  Bart- 
olome  Baca  grant. 

liimitation  of  actions  —  executory  con- 
tract —  adverse  possession. 

4.  The  instrument  in  writing  under  which 
Jesus  M.  Sena  y  Baca  took  possession  of 
the  Galisteo  ranch,  being  an  executory  con- 
tract, the  statute  of  limitations,  under 
which  title  by  adverse  possession  might  be 
gained,  would  not  begin  to  run  until  Sena 
y  Baca,  or  those  claiming  under  him,  dis- 
tinctly and  unequivocally  repudiated  the 
title  of  Manuel  A.  Otero  to  the  Galisteo 
ranch. 

(January  14,   1908.) 


tenant  in  common  against  a  stranger  are, 
as  is  stated  in  the  earlier  note,  divided  into 
two  classes,  namely,  those  in  which  the 
court,  looking  upon  the  right  of  possession 
as  the  gist  of  the  tenant's  claim,  give  him 
the  whole  of  the  common  land,  and  those 
in  which  the  court,  regarding  the  title  as 
the  main  thing  to  be  considered,  measure 
his  recovery  by  the  extent  of  his  interest 
in  the  property.  The  rule  based  upon  the 
right  of  possession  has  been  adopted  in 
recent  cases  of  first  impression  in  three 
jurisdictions  (Alabama,  Hawaii,  and  Mich- 
igan), and  one  jurisdiction  (New  Mex- 
ico) has  renounced  the  rule  limiting  the 
recovery  to  the  extent  of  the  complaining 
cotenant's  title,  and  adopted  the  rule  that 
a  tenant  in  common  may  sue  separately,  and 
as  against  a  stranger  recover  the  entire 
property,  while  one  court  (Oklahoma  su- 
preme court),  considering  the  question  for 
the  first  time,  has  adopted  the  rule  that  a 
cotenant's  recovery  must  be  limited  to  the 
extent  of  his  title. 

Because  of  the  extensive  treatment  of  the 
question  in  6  L.R.A.(N.S.)  710,  it  has  been 
deemed  necessary  to  do  little  more  than  cite 
the  later  cases  to  the  rules  adopted  therein. 

Thus,  it  has  been  held  that,  as  against  a 
stranger  to  the  title,  one  or  more,  less  than 
all,  tenants  in  common  may  sue  for  and 
recover  the  entire  tract  which  is  the  subject 
of  the  tenancy  in  common,  and  that  the  re- 
covery inures  to  the  benefit  of  all.  Lecroix 
▼.  Malone,  157  Ala.  434,  47  So.  725 ;  Blake- 
ney  v.  DuBosc,  167  Ala.  627,  52  So.  746; 
Hooper  v.  Bankhead,  171  Ala.  626,  54  So. 
549;  McCormick  v.  Marcy,  165  Cal.  386, 
132  Pac.  449;  Godfrey  ▼.  Rowland,  17  Haw. 
577,  7  Ann.  Gas.  993  (court  reviewed  the 
authorities,  and  adopted  the  rule,  basing 
its  decision  on  the  ground  that  ejectment 
is  a  possessory  action  and  does  not  adjudi- 
cate title) ;  Jett  V.  Hunter,  51  Tex.  Civ. 
App.  92,  111  S.  W.  176;  Caruthers  v.  Had- 
ley,  —  Tex.  Civ.  App.  — ,  116  S.  W.  80; 
Kirby  v.  Blake,  53  Tex.  Civ.  App.  173,  115 
S.  W.  674;  Wadsworth  v.  Vinyard,  —  Tex. 
CiT.  App.  — ,  131  S.  W.  1171;  Hill  v.  Whit- 
worth,  —  Tex.  Civ.  App.  — ,  162  S.  W.  434; 
Graver  v.  Mossbach,  57  Wash.  662,  107  Pac. 
1037, 109  Pac.  1016.  And  see  De  Bergbbe  v. 
Chaves,  wherein  the  New  Mexico  supreme 
court  renounces  the  rule  limiting  the  re- 
covery, and  adopts  the  rule  that  a  tenant 
in  common  may  sue  separately  in  ejectment, 
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and,  as  against  a  stranger  to  the  title,  re- 
cover possession  of  the  entire  estate,  sub- 
ject, however,  to  the  rights  of  his  cotenants. 

And  in  Michigan  it  has  been  held  that, 
by  virtue  of  Public  Acts  1903,  No.  65,  one 
claiming  under  a  tenant  in  common  may,  as 
against  one  having  no  interest  in  the  title, 
recover  possession  of  the  entire  tract  of 
land  which  was  the  subject  of  the  tenancy 
in  common.  Lamb  v.  Lamb,  139  Mich.  166, 
102  N.  W.  645. 

And  in  Kansas  it  was  held  in  the  recent 
case  of  Horner  v.  Ellis,  75  Kan.  675,  121 
Am.  St.  Rep.  446,  90  Pac.  275,  that  one 
tenant  in  common  may,  in  an  action  of 
ejectment,  recover  the  entire  premises  from 
one  who  has  no  title,  although  the  court 
said  that  "the  question  in  ejectment  is,  Who 
has  the  superior  title?"  In  connection 
with  this  case  see  King  v.  Hyatt,  51  Kan. 
504,  37  Am.  St.  Rep.  304,  32  Pac.  1105,  as 
set  out  in  6  L.R.A.(N.S.)  719. 

But,  as  before  indicated,  the  rule  that  a 
tenant  in  common  bringing  an  action  fer 
the  recovery  of  the  subject  of  the  tenancy 
can  recover  to  the  extent  of  his  interest  only 
was  adopted  in  Moppin  v.  Norton,  —  Okla. 
— ,  137  Pac.  1182. 

In  South  Carolina,  where  the  courts  ad- 
here to  the  general  rule  that  a  tenant  in 
common  may  recover  only  to  the  extent  of 
his  interest  (see  6  L.R.A.(N.S.)  722),  it 
was  held  in  Whitaker  v.  Manson,  84  S.  C. 
29,  137  Am.  St.  Rep.  835,  65  S.  E.  953,  that 
when  cotenants  are  very  numerous,  and  it 
is  impracticable  to  bring  them  all  before  the 
court,  one  tenant  in  common  may,  by  virtue 
of  a  statute  providing  that  when  the  parties 
are  very  numerous  and  it  may  be  impracti- 
cable to  bring  them  all  before  the  court,  one 
or  more  may  sue  for  the  benefit  of  the  whole, 
etc., — ^maintain  an  action  against  a  stran- 
ger to  recover  the  common  land  for  the  bene- 
fit of  all  the  cotenants. 

But  under  the  rule  that  recovery  is  lim- 
ited to  the  title  of  the  complaining  co- 
tenant,  a  title  good  by  prescription  against 
one  of  the  cotenants  defeats  a  joint  action 
for  the  recovery  of  land  brought  by  tenants 
in  common.  Williamson  v.  Youmans,  136 
Ga.  222,  71  S.  E.  138. 

Upon  the  general  question  as  to  what 
title  or  interest  will  support  an  action  of 
ejectment,  see  the  note  to  Hancock  v.  Mc- 
Avoy,  18  L.R.A.  781.  G.  J,  C, 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Santa  F^ 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  possession  of  certain 
land.     Affirmed. 

Statement  by  Mills,  Ch.  J.: 

ThiB  is  a  suit  in  ejectment,  brought  by 
the  plaintiffs,  to  recover  the  possession  of  a 
cei*tain  tract  of  land  situated  in  Sante  F6 
county,  New  Mexico,  and  known  as  the 
"Galisteo  ranch."  A  jury  was  waived  and 
the  evidence  in  the  case  was  taken  by  the 
Hon.  John  R.  McFie,  judge  of  the  first  judi- 
cial district  court  of  the  territory  of  New 
Mexico,  but  on  March  3,  A.  D.  1906,  the  said 
judge  disqualified  himself,  and  by  consent 
of  all  the  parties  the  cause  was  referred  to 
the  Hon.  Edward  A.  Mann,  associate  justice 
of  the  supreme  court  of  this  territory,  who 
heard  the  arguments  and  rendered  a  judg- 
ment in  the  case.  It  will  be  unnecessary  to 
trace  the  title  to  the  Galisteo  ranch  back  of 
June  22,  1878,  at  which  time  the  title  to 
the  ranch  was  in  Manuel  Antonio  Otero,  as 
all  of  the  parties  to  this  controversy  trace 
their  claims  to  him  as  the  common  source. 
On  June  22,  1878,  Manuel  A.  Otero  and  one 
Jesus  M.  Sena  y  Baca  entered  into  a  con- 
tract or  agreement,  written  in  Spanish,  a 
translation  of  which  reads  as  follows,  to 
wit: 

Know  all  men  by  these  presents,  that  I, 
the  undersigned,  Manuel  Antonio  Otero, 
resident  of  the  county  of  Valencia,  in  the 
territory  of  New  Mexico,  for  consideration, 
have  sold  and  transferred  in  favor  of  Jesus 
M.  Sena  y  Baca  and  Agapita  Ortiz,  his 
wife,  a  ranch  known  as  the  ranch  of  Gal- 
isteo, which  is  situated  in  the  county  of 
Sante  F4  and  territory  aforesaid,  known  as 
the  ranch  which  was  formerly  of  the  de- 
ceased Don  Miguel  E.  Pino,  and  that  I  will 
give  and  execute  the  documents  of  convey- 
ance of  the  said  ranch  in  favor  of  Jesus 
M.  Sena  y  Baca  and  Agapita  Ortiz,  as  soon 
as  there  shall  be  adjudicated  and  approved 
by  the  surveyor  general  the  grant  of  Bart- 
olome  Baca  of  a  tract  which  was  ceded  to 
him  by  the  Governor  Melgarez  in  the  year 
1819,  and  the  which  is  situate  in  the  coun- 
ty of  Valencia  in  the  territory  of  New  Mex- 
ico, and,  furthermore,  they  will  take  pos- 
session of  the  aforesaid  ranch  and  will  have 
and  enjoy  all  the  products  of  the  same  until 
the  proper  documents  may  be  executed,  and 
in  conformity  with  the  above  stated;  and 
the  said  Jesus  M.  Sena  y  Baca  so  agrees 
and  has  signed  here  jointly  with  me.  In 
witness  whereof,  we  sign  the  present  in 
La  Constancia,  county  of  Valencia,  this  22d 
day  of  June,  a.  d.  1878. 

Manuel  A.  Otero. 
Jesus  M.  Sena  y  Baca. 
r>l  L.R.A.(N.S.) 


Under  this  contract  or  agreement  Sena  7 
Baca  went  into  possession  of  the  lands  in 
controversy,  and  so  remained  until  his  death 
in  the  year  1885,  when  his  rights  descended 
to  his  widow,  who  continued  in  possession 
until  July  10,  1888,  when  she  quitclaimed 
her  rights  in  it  to  one  Jesse  D.  Rumberg, 
and  at  the  same  time  delivered  to  him  the 
original  contract  or  agreement  between  her 
husband  and  Otero,  both  of  which  instru- 
ments Rumberg  had  placed  of  record.  Rum- 
berg  continued  in  possession  of  the  property 
until  July  18,  3  889,  when  he  quitclaimed  the 
same  to  Jose  de  la  Cruz  Chaves,  and  from 
Jose  de  la  Cruz  Chaves  the  property  came  in- 
to the  possession  of  his  heirs  at  law,  the  de- 
fendants herein.  The  contract  or  agreement 
between  Sena  y  Baca  and  Otero,  and  which 
is  set  out  above,  was  handed  over  to  the 
several  occupants  of  the  property,  and  was 
introduced  in  evidence  on  the  trial  of  this 
case.  Indeed,  the  contract  or  agreement 
seems  to  have  been  executed  in  duplicate,  as 
both  the  plaintiffs  and  defendants  have  one, 
which  are  identical,  except  that  the  one 
held  by  the  defendants  has  certain  interline- 
ations in  it  setting  out  a  consideration  of 
$1,000  for  the  alleged  sale.  During  all  of  the 
time  that  the  property  was  in  the  possession 
of  Sena  y  Baca  and  his  privies  their  posses- 
sion was  continuous.  They  farmed  the 
land,  made  certain  improvements  on  it  by 
building  fences  and  acequias,  have  received 
rentals  for  parts  of  it  which  were  farmed 
on  shares,  and  have  exercised  all  of  the  con- 
trol over  the  property  which  its  owner 
might  do.  The  evidence  discloses  that  Man- 
uel Antonio  Otero  attempted  to  get  the 
Bartolome  Baca  grant  approved  by  the  sur- 
veyor general  of  New  Mexico,  but  that 
official  made  an  unfavorable  report  on  the 
validity  of  the  grant,  and  recommended 
that  it  be  rejected,  but  before  Congress  took 
any  action  on  this  report  of  the  surveyor 
general  the  court  of  private  land  claims 
was  created,  and  empowered  to  adjudicate 
and  determine  the  validity  of  land  grants 
made  by  the  governments  of  Spain  and 
Mexico  in  New  Mexico  and  other  territories. 
The  Oteros  prosecuted  their  claim  for  the 
confirmation  of  the  Bartolome  Baca  grant 
before  the  court  of  private  land  claims,  and 
secured  a  favorable  decision  from  that  court 
for  a  part  of  the  grant,  but  on  appeal  the 
Supreme  Court  of  the  United  States,  in 
1897,  finally  rejected  the  grant.  After  the 
creation  of  the  court  of  private  land  claims 
the  successors  of  Sena  y  Baca  brought  a 
proceeding  in  such  court  for  the  confirma- 
tion of  the  Galisteo  grant,  and  succeeded  in 
getting  that  part  of  it  known  as  the  "Galis- 
teo ranch,"  the  property  in  controversy,  con- 
firmed. On  April  3,  1901,  after  the  final 
rejection  of  the  Bartolome  Baca  grant,  the 
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plaintiffs  herein,  as  heirs  of  Manuel  Antonio 
Otero,  brought  this  suit  to  recover  the  pos- 
session of  the  Galisteo  ranch.  Judgment 
was  finally  entered  by  the  learned  judge 
belov  in  favor  of  the  plaintiffs,  and,  from 
Bneh  judgment,  the  defendants  appealed  to 
this  court. 

Mr.  A.  B.  Renehan,  for  appellants: 

When  the  statute  of  limitations  has  once 
begmi  to  run,  nothing  will  toll  it,  and  one 
disability  cannot  be  tacked  to  another. 

McDonald  v.  Hovey,  110  U.  S.  619,  28  L. 
ed.  269.  4  Sup.  Ct.  Rep.  142 ;  Bauserman  v. 
Bhint,  147  U.  S.  657,  37  L.  ed.  320,  13  Sup. 
Ct  Rep.  466;  Stanley  v.  Schwalby,  162  U. 
S.  273,  40  L.  ed.  966,  16  Sup.  Ct.  Rep.  754; 
Davis  V.  Coblens,  174  U.  S.  725,  43  L.  ed. 
1149,  19  Sup.  Ct.  Rep.  832;  13  Rose's  Notes 
(U.  S.)  p.  624,  "Cumulative  Disabilities;" 
19  Am.  k  Eng.  Enc.  Law,  2d  ed.  224r-226. 

Plaintiffs  must  recover,  if  at  all,  on  the 
strength  of  their  own  title^  and  not  on  the 
weakness  of  that  of  the  defendants. 

King  V.  Mullins,  171  U.  S.  404,  43  L.  ed. 
214,  18  Sup.  Ct.  Rep.  925;  Smith  v.  Mc- 
Cann,  24  How.  403,  16  L.  ed.  716. 

Plaintiffs  are  estopped  by  laches  to  have 
or  recover  the  said  premises. 

Dickerson  v.  Colgrove,  100  U.  S.  578,  26 
L.  ed.  618;  Kirk  v.  Hamilton,  102  U.  S.  78, 
26  L.  ed.  82;  Naddo  v.  Bardon,  2  C.  C.  A. 
335,  4  U.  S.  App.  642,  51  Fed.  493. 

In  ejectment,  the  hurden  of  proof  is  upon 
the  plaintiffs  to  show  their  title  to  the  iden- 
tical land  claimed  by  the  defendants. 

Maxwell  Land  Grant  Co.  v.  Dawson,  151 
U.  S.  603,  38  L.  ed.  285,  14  Sup.  Ct.  Rep. 
458. 

In  an  executory  contract  of  purchase,  the 
possession  is  originally  rightful,  and  it 
may  be  that  until  the  party  in  possession 
13  called  upon  to  restore  it,  he  cannot  be 
ejected  without  a  demand  or  notice  to  quit. 

Malarin  v.  United  States,  1  Wall.  282, 
17  L.  ed.  594;  Costigan  v.  Wood,  5  Cranch, 
C.  C.  507,  Fed.  Cas.  No.  3,265;  Jones  v. 
Temple,  87  Va.  210,  24  Am.  St.  Rep.  649, 
12  8.  E.  404;  Williamson  v.  Paxton,  18 
Gratt.  475;  Stackhouse  v.  Doe,  5  Blackf. 
570;  Cktty  v.  Peters,  82  Mich.  661,  10 
L,R.A.  465,  46  N.  W.  1036;  Lowndes  v. 
Huntington,  153  U.  6.  1,  38  L.  ed.  615,  14 
Sup.  Ct.  Rep.  759. 

If  the  title  to  the  Galisteo  ranch  has  not 
been  shown  to  be  in  the  plaintiffs'  ancestor 
by  deraignment  from  the  original  allottees, 
then  it  outstands  the  said  original  allottees, 
their  heirs  or  assigns,  whoever  they  may  be. 

Simmons  v.  Wagner,  101  U.  S.  260,  25 
L.  ed.  910;  Hanrick  v.  Partick,  119  U.  S. 
172,  30  L.  ed.  405.  7  Sup.  Ct.  Rep.  147; 
f^mith  V.  McCann,  24  How.  403,  16  L.  ed. 
716. 
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The  Galisteo  ranch  was  a  perfect  grant 
at  the  time  of  the  cession,  as  to  which  the 
statute  of  limitations  will  run  before  the 
confirmation,  survey,  or  patent. 

Hays  V.  United  States,  175  U.  S.  248,  44 
L.  ed.  160,  20  Sup.  Ct.  Rep.  80;  United 
States  V.  Chaves,  169  U.  S.  452,  462,  40  L. 
ed.  215,  220,  16  Sup.  Ct.  Rep.  57;  United 
States  V.  Conway,  175  U.  S.  60,  44  L.  ed. 
72,  20  Sup.  Ct.  Rep.  13;  Ainsa  v.  New 
Mexico  &  A.  R.  Co.  175  U.  S.  81,  44  L.  ed. 
81,  20  Sup.  Ct.  Rep.  28. 

Messrs.  Catron  &  Gortuer,  for  appel- 
lees: 

The  paper  relied  on  was  a  contract  plac- 
ing Sena  y  Baca  in  possession  and  enjoy- 
ment, for  and  under  Otero,  with  an  obliga- 
tion on  Otero  to  transfer  him  the  title  at 
a  later  day. 

Williams  v.  Paine,  169  U.  S.  76,  42  L. 
cd.  667,  18  Sup.  Ct.  Rep.  279;  Jackson  ex 
dem.  Shipley  v.  Moncrief,  5  Wend.  39; 
Ogden  V.  Brown,  33  Pa.  248;  Phillips  v. 
Swank,  120  Pa.  84,  6  Am.  St.  Rep.  691, 
13  Atl.  712;  Bell  v.  McDuffie,  71  Ga.  264; 
Jackson  ex  dem.  Livingston  v.  Niven,  10 
Johns.  335;  Neave  v.  Jenkins,  2  Yeates, 
107 ;  Sherman  v.  Dill,  4  Yeates,  295,  2  Am. 
Dec.  408;  Stouffer  v,  Coleman,  1  Yeates, 
393;  Stokely  v.  Trout,  3  Watts,  163;  Stew- 
art V.  Lang,  37  Pa.  201,  78  Am.  Dec.  414; 
Jackson  ex  dem.  Green  v.  Clark,  3  Johns. 
424;   Schenley  v.  Pittsburgh,  104  Pa.  472. 

A  possession  so  taken  is  not  adverse.  It 
is  expressly  a  possession  in  recognition  of, 
and  on  behalf  of,  the  owner. 

1  Cyc.  1047,  1001;  Hart  v.  Bostwick,  14 
Fla.  178;  Tyler,  Ejectment,  875;  Brandt  ex 
dem.  Walton  v.  Ogden,  1  Johns.  156;  Jack- 
son ex  dem.  Bonnell  v.  Sharp,  9  Johns.  163, 

6  Am.  Dec.  267 ;  Jackson  ex  dem.  Gansevoort 
V.  Parker,  3  Johns.  Cas.  124;  Gay  v.  Moffit, 
2  Bibb,  507,  5  Am.  Dec.  633;  M'Gee  v. 
Morgan,  1  A.  K.  Marsh.  62;  Kirk  v.  Smith, 
9  Wheat.  241,  6  L.  ed.  81 ;  Jackson  v.  Berner, 
48  111.  203;  Floyd  v.  Mintsey,  7  Rich.  L. 
181;  Williams  v.  Cash,  27  Ga.  507,  73  Am. 
Dec.  739;  Jackson  ex  dem.  Young  v.  Camp, 
1  Cow.  605;  Woods  v.  Dille,  11  Ohio,  465; 
McManus  v.  Matthews,  —  Tex.  Civ.  App.  -^, 
55  S.  W.  589;  Durst  v.  Skillern,  —  Tex. 
Civ.  App.  — ,  45  S.  W.  840;  Greeno  v.  Mun- 
son,  9  Vt.  37,  31  Am.  Dec.  605;  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  810;  Tilghman  v. 
Little,   13  111.   241;    Alderson  v.  Marshall, 

7  Mont.  288,  16  Pac.  576;  Jones  ▼.  Pelham, 
84  Ala.  208,  4  So.  22;  Brunson  v.  Morgan, 
84  Ala.  598,  4  So.  589;  Estes  ▼.  Long,  71 
Mo.  605;  Parish  School  Directors  v.  Edring- 
ton,  40  La.  Ann.  633,  4  So.  574;  Avery  v. 
Baum,  Wright  (Ohio)  576;  Thayer  v. 
Society  of  United  Brethren,  20  Pa.  62;  Bid- 
well  v.  Evans,  156  Pa.  30,  26  Atl.  817; 
Davis  V.  Hurst,  —  Tex.  — ,  14  S.  W.  610; 
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Udell  V.  Peak,  70  'Tex.  647,  7  S.  W.  786;  , 
Wild  V.  Serpen,  10  Gratt.  405;  Reed  v.' 
Shepley,  6  Vt.  602;  HoUey  v.  Hawley,  39 
Vt.  634,  94  Am.  Dec.  350;  Swann  v.  Thayer, 
36  W.  Va.  46,  14  S.  E.  423;  Clinton  Wire 
Cloth  Co.  V.  Gardner,  99  111.  161;  Moshier 
V.  Reding,  12  Me.  478;  Gwynn  v.  Jones,  2 
Gill  &  J.  173;  Lyebrook  v.  Hall,  73  Miss. 
609,  19  So.  348;  Carson  v.  Broady,  66  Neb. 
648,  71  Am.  St.  Rep.  691,  77  N.  W.  80;  Den 
ex  dem.  Decker  v.  Adams,  12  N.  J.  L.  99; 
People  ex  rel.  Chrome  Steel  Co.  y.  Pauld- 
ing, 22  Hun,  91;  Jackson  ex  dem.  Corson 
v.  Cairns,  20  Johns.  301;  Huntington  v. 
Mattfield,  —  Tex.  Civ.  App.  — ,  66  S.  W. 
361 ;  Holman  v.  Bonner,  63  Miss.  131 ;  Han- 
nibal &  St.  J.  R.  Co.  V.  Miller,  116  Mo.  168, 
21  S.  W.  915. 

Plaintiffs  are  tenants  in  common  of  the 
title,  and,  as  such,  are  entitled  to  the  pos- 
session of  the  entire  premises,  or  any  por- 
tion thereof. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  § 
300;  Freeman,  Cotenancy  &  Partition. 
§§  343,  344 ;  Barrett  v.  French,  1  Conn.  364, 
6  Am.  Dec.  241;  Hibbard  v.  Foster,  24  Vt. 
642;  Crook  v.  Vandevoort,  13  Neb.  606,  14 
N.  W.  470;  Stark  v.  Barrett,  15  Cal.  362; 
Collier  v.  Corbett,  16  Cal.  183;  Croft  v. 
Rnins,  10  Tex.  523;  Watrous  v.  McGrew, 
16  Tex.  510;  Grassmeyer  v.  Beeson,  18  Tex. 
766,  70  Am.  Dec.  309;  Hutchins  v.  Bacon, 
46  Tex.  414;  Read  v.  Allen,  66  Tex.  176; 
Sowers  v.  Peterson,  69  Tex.  216;  Sharon  v. 
Davidson,  4  Nev.  416;  Simmons  v.  Spratt, 
26  Fla.  461,  9  L.R.A.  347,  8  So.  123;  Smith 
V.  Starkweather,  6  Day,  210;  Bush  v.  Brad- 
ley, 4  Day,  298;  Gushing  v.  Miller,  62  N. 
H.  525;  Coit  v.  Wells,  2  Vt.  318;  Chandler 
V.  Spear,  22  Vt.  388;  Robinson  v.  Sherwin, 
36  Vt  74;  King  v.  Bullock,  9  Dana,  41; 
Rabe  v.  Fyler,  10  Smedes  &  M.  440,  48  Am. 
Dec.  763. 

Mills,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  is  evident  from  an  examination  of  the 
record  that  this  case  was  ably  contested  -by 
the  attorneys  for  both  the  plaintiffs  and  the 
defendants,  and  that  every  effort  was  used 
to  secure  and  present  to  the  trial  court  all 
of  the  evidence  which  minds  trained  in  the 
subtlety  of  legal  procedure  by  many  years 
of  active  practice  before  the  courts  believed 
would  be  useful  to  the  respective  sides 
which  they  represented  in  the  controversy 
now  before  us. 

The  questions  discussed  by  counsel  in 
their  briefs  are  numerous  and  involve  com- 
plicated points  of  law,  but  in  our  opinion 
the  real  questions  on  which  this  case  must 
finally  be  decided  can  be  compressed  into 
a  small  compass,  by  brushing  to  one  side 
what,  under  our  opinion  of  this  case,  are 
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collateral  and  comparatively  unimportaai 
matters,  many  of  which  are  elaborately 
argued  in  the  briefs  submitted  to  us  by 
counsel.  We  will  endeavor  to  dispose  of 
this  case  along  these  lines. 

1.  We  do  not  consider  as  well  taken  the 
contention  of  the  appellants  that  the  plain- 
tiffs below  could  not  maintain  this  suit  with- 
out joining  their  tenants  in  common  as  par- 
ties. No  provision  of  our  laws,  so  far  as  we 
are  aware,  requires  that  all  of  the  tenants 
in  common  should  join  in  a  suit  to  recover 
possession  of  real  property.  In  fact,  this 
court  has  held  in  Neher  v.  Armijo,  9  N.  M. 
325,  64  Pac.  236:  "Defendant  insists  that 
these  plaintiffs  as  tenants  in  common  could 
not  be  joined  as  parties  plaintiff,  and  their 
having  so  joined  is  fatal  to  their  case.  We 
do  not  interpret  the  law  to  be  as  defendant 
contends,  but  believe  the  better  rule  to  be 
that  tenants  in  common  may  join  in  eject- 
ment and  recover  the  whole  property  de- 
manded so  held  by  them  in  common,  or  they 
may  sue  separately  and  recover  each  one 
only  his  whole  interest."  The  opinion  in 
the  Neher  v.  Armijo  Case,  that  tenants  in 
common  may  join  in  an  ejectment  case  and 
"recover  the  whole  property  demanded  so 
held  by  them  in  common,  or  they  may  sue 
separately  and  recover,"  is  we  think  correct, 
but  we  think  that  that  case  is  incorrect  in 
limiting  such  recovery  in  case  a  suit  is 
brought  by  one  of  several  tenants  in  common 
to  "each  one  only  his  whole  interest,"  and 
to  that  extent  the  case  of  Neher  v.  Armijo 
is  reversed.  We  think  the  true  rule  to  be 
that  a  tenant  in  common  may  sue  separately 
in  ejectment,  and  that,  if  the  defendant 
shows  no  title,  he  is  entitled  to  recover  pos- 
session of  the  entire  estate,  "in  subordina- 
tion, however,  to  the  rights  of  his  cotenants." 
As  is  well  said  in  Hardy  v.  Johnson,  1  Wall. 
371,  17  L.  ed.  502 :  "The  action  of  ejectment 
determines  no  rights  but  those  of  present 
possession;  and  that  one  tenant  in  common 
has  such  rights  as  against  all  parties  but 
his  cotenants,  or  persons  holding  under 
them,  is  not  questioned."  That  a  tenant  in 
common  may  sue  without  joining  the  other 
tenants  in  common  is  also  held  as  late  as 
1898,  when  the  Supreme  Court  of  the 
United  States  quotes  approvingly  from 
Davis  V.  Coblens,  12  App.  D.  C.  51,  61,  as 
follows,  to  wit:-  "The  original  rule  at  com- 
mon law  was  that  tenants  in  common  could 
only  sue  separately,  because  they  were  sepa- 
rately seised,  and  there  was  no  privity  of 
estate  between  them.  Mobley  v.  Bruner,  59 
Pa.  481,  98  Am.  Dec.  360;  Corbin  v.  Can- 
non, 31  Miss.  570,  572;  May  v.  Slade,  24 
Tex.  205,  207 :  4  Kent,  Com.  368.  The  prac- 
tice soon  became  general,  however,  in  the 
United  States,  to  permit  them  to  sue  either 
jointly  or  severally  as  they  might  elect.    7 
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£dc  PL  k  Pr.  316,  and  cases  cited.  This 
ttxms  to  have  been  the  practice  in  the  Dis- 
trict of  Columbia,  and,  so  far  as  we  are 
advised,  has  never  been  questioned.  Tenants 
in  common  may  join  in  an  action  if  they 
prefer  to  do  so,  but  it  is  with  the  risk  of 
the  failure  of  all,  if  one  of  them  fail  to 
make  out  a  title  or  right  to  possession." 
And  the  Supreme  Court  adds  to  this  quota- 
tion the  words:  "These  remarks  express 
the  rule  correctly."  Davis  v.  Coblens,  174 
U.  S.  719,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep. 
832.  The  law  ia  also  laid  down  in  15  Cyc. 
S,  to  be  that  it  is  not  necessary  that  all  the 
tenants  in  common  shall  unite  in  the  action, 
although  they  may  join  in  it  for  their  com- 
mon estate. 

2.  We  will  now  consider  the  agreement  in 
writing  signed  by  Otero  and  Sena  y  Baca, 
on  which  this  controversy  is  largely  based, 
to  determine  whether  it  is  a  deed  or  an 
agreement  to  convey,  for  the  decision  of 
this  point  is  of  vital  importance  to  the 
parties  to  this  case.  From  the  standpoint 
of  performance,  contracts  have  been  divided 
into  two  classes, — executed  and  executory. 
*'A  contract  is  executed  where  everything 
that  was  to  be  done  is  done,  and  nothing 
remains  to  be  done.  A  grant  actually  made 
is  within  this  category.  Such  a  contract 
requires  no  consideration  to  support  it.  A 
gift  consummated  is  as  valid  in  law  as 
anything  else.  Dartmouth  College  ▼.  Wood- 
ward, 4  Wheat.  518,  4  L.  ed.  629.  An  exec- 
utory contract  is  one  where  it  is  stipulated 
by  the  agreement  of  minds,  upon  a  suffi- 
cient conaideration,  that  something  is  to 
be  done  or  not  4jo  be  done  by  one  or  both 
of  the  parties.  Only  a  slight  consideration 
is  necessary.  Pillans  ▼.  Van  Mierop,  3 
Btut,  1663;  Forth  v.  Stanton,  1  Wms' 
Saund.  210,  note  2,  and  the  cases  there 
cited,'*  Farrington  v.  Tennessee,  95  U.  S. 
679,  24  L.  ed.  558.  An  examination  of  the 
contract  or  agreement  entered  into  between 
Otero  and  Sena  y  Baca,  and  which  is  set 
out  in  full  in  the  statement  of  facts  preced- 
ing this  opinion,  convinces  us  that  it  was 
an  executory  contract  (although  it  contains 
words  of  present  purchase  and  sale)  for  the 
conveyance  of  the  Galisteo  ranch  by  Otero 
to  Sena  y  Baca  upon  the  happening  of  a 
certain  contingency,  viz,,  the  adjudication 
uul  approval  of  the  Bartolome  Baca  grant. 
The  wording  of  the  contract  provided  that 
Sena  y  Baca  could  take  possession  of  the 
Galisteo  ranch  and  enjoy  the  products  of 
the  same  until  the  proper  documents  were 
executed  to  convey  the  title  to  him,  which 
documents  were  to  be  executed  on  the  favor- 
able adjudication  and  approval  (confirma- 
tion) of  the  Bartolome  Baca  grant.  The 
wording  of   the   agreement   is   unequivocal 

and  plain  that  the  deed  of  conveyance  to 
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the  Galisteo  ranch  was  to  be  made  when  the 
Bartolome  Baca  grant  was  favorably  adju- 
dicated and  approved.  Nor  can  it  be  con- 
tended that  the  contract  of  June  22,  1878, 
was  a  deed,  for  it  is  signed  by  both  Otero 
and  Sena  y  Baca,  and  not  alone  by  Otero,  the 
then  owner  of  the  Galisteo  ranch.  If  the 
instrument  in  question  had  been  signed  by 
Otero  alone,  there  would  have  been  more 
force  than  now  exists  in  the  contention  of 
the  appellants  that  it  was  a  deed  trans- 
ferring the  title  to  real  estate,  rather  than 
a  mere  agreement  to  execute  deeds  to  con- 
vey on  the  happening  of  certain  events. 
Another  thing  which  leads  us  to  conclude 
that  the  writing  was  an  executory  contract, 
and  not  a  deed,  is  that  it  is  not  acknow- 
ledged before  any  officer  having  the  power 
to  take  acknowledgments  to  deeds,  nor  be- 
fore anyone,  and  as  long  ago  as  1852  our 
legislature  passed  an  act  which  was  ap- 
proved on  January  12th  of  that  year,  which 
provided  in  §  5  that  "every  instrument  in 
writing  by  which  real  estate  is  transferred 
or  affected,  in  law  or  equity,  shall  be  ac- 
knowledged and  certified  to  in  the  manner 
hereinafter  prescribed."  Laws  1851-52,  p. 
374.  Section  6  of  the  same  act  sets  out  the 
officers  before  whom  such  acknowledgments 
might  be  taken.  This  law  was  in  force  at 
the  time  of  the  signing  of  the  agreement  or 
contract  on  June  22,  1878,  and  must  have 
been  known  to  the  parties  who  signed  it, 
for  the  evidence  discloses  that  one  of  them 
at  least  was  a  man  of  affairs,  and  one  who 
was  familiar  with  the  working  of  the  legis- 
lative bodies  of  the  territory.  In  arriving 
at  a  conclusion  as  to  whether  or  not  the 
writing  which  is  the  basis  of  this  con- 
troversy is  a  deed  or  contract,  we  must 
consider  it  as  an  entirety.  We  cannot  pick 
out  a  few  words  or  a  line  here  and  there, 
and  determine  from  them  what  it  is.  As 
the  Supreme  Court  of  the  United  States 
says:  "We  agree  generally  that,  although 
there  are  words  of  conveyance  in  prceaenti 
in  a  contract  for  the  purchase  and  sale  of 
lands,  still,  if,  from  the  whole  instrument, 
it  is  manifest  that  further  conveyances  were 
contemplated  by  the  parties,  it  will  be  con- 
sidered an  agreement  to  convey,  and  not  a 
conveyance.  The  whole  question  is  one  of 
intention,  to  be  gathered  from  the  instru- 
ment itself.  Jackson  ex  dem.  Shipley  v. 
Moncrief,  5  Wend.  26;  Ogden  v.  Brown,  33 
Pa.  247;  Phillips  v.  Swank,  120  Pa.  76,  6 
Am.  St.  Rep.  691,  13  Atl.  712;"  Williams  v. 
Paine,  169  U.  S.  55,  42  L.  ed.  658,  18  Sup. 
Ct.  Rep.  279.  We  have  gone  over  the  writ- 
ten instrument  dated  June  22,  1878,  very 
carefully,  and  have  come  to  the  conclusion 
that  it  is  not,  and  was  not  intended  to  be, 
a  deed  for  the  oonvevance  of  the  Galisteo 
ranch,  but   that   it  was  an  executory  con- 
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tract,  by  the  terms  of  which  a  deed  for  its 
conveyance  was  to  be  delivered  by  Manuel 
Antonio  Otero  to  Jesus  Sena  y  Baca,  on  the 
favorable  adjudication  and  confirmation  of 
the  Bartolome  Baca  grant.  As  the  Barto- 
lome  Baca  grant  was  finally  rejected  by  the 
Supreme  Court  of  the  United  States,  no 
necessity  arose  for  Otero  or  his  heirs  to 
give  deeds  of  conveyance  for  the  Galisteo 
ranch. 

3.  Holding  that  the  instrument  in  writ- 
ing under  which  Sena  y  Baca  took  posses- 
sion of  the  Galisteo  ranch  and  held  the 
same  was  an  executory  contract,  we  must 
determine  the  nature  of  the  possession  of 
the  said  ranch  by  Sena  y  Baca  and  his  suc- 
cessors in  title,  with  the  view  of  determin- 
ing whether  or  not  title  has  been  acquired 
by  adverse  possession.  The  evidence  in  this 
case  discloses  that  Sena  y  Baca,  in  obtain- 
ing the  confirmation  of  the  Qalisteo  grant, 
dcraigned  his  title  through  Manuel  Antonio 
Otero  by  virtue  of  the  executory  contract, 
and  thus  recognized  the  title  of  his  vendor 
to  the  premises.  No  claim  was  made  by  the 
defendants  that  their  title  arose  from  any 
other  source.  Sena  y  Baca  then  entered 
into  the  possession  of  the  lands  in  con- 
troversy by  virtue  of  the  contract,  and  with 
the  permission  of  Manuel  Antonio  Otero, 
and  it  is  generally  held  that  a  possession 
by  permission  or  license  from  the  owner  is 
not  adverse,  and  cannot  ripen  into  title,  no 
matter  how  long  continued,  or  however  ex- 
clusive it  may  be.  1  Cyc.  3030,  and  cases 
cited  in  note  66,  from  twenty-seven  states, 
and  from  England,  Canada,  and  the  Su- 
preme Court  of  the  United  States.  The  pos- 
session of  the  occupant  under  such  cir- 
cumstances is  considered  as  the  pos- 
session of  him  upon  whose  pleasure  it  con- 
tinues. Pulaski  County  v.  State,  42  Ark. 
118.  And  again  hi  1  Cyc.  1044,  the  rule  is 
stated  to  be,  and  many  cases  are  cited  in  its 
support,  that,  "where  one  enters  into  and 
holds  possession  of  lands  under  an  executory 
contract  of  purchase  or  bond  for  title,  the 
entry  and  possession  are  in  subordination 
to  the  title  of  the  vendor  until  payment  or 
performance  of  all  the  conditions  by  the 
vendee,  or  until  the  vendee  has  distinctly 
and  unequivocally  repudiated  the  title  of 
his  vendor,  which  repudiation  is  brought  ex- 
pressly or  by  legal  implication  to  the  vend- 
or's knowledge."  The  reason  for  this  rule 
forbidding  a  person  who  has  gone  into  pos- 
session under  a  contract  to  purchase,  to 
repudiate  his  contract,  is  the  injustice  of 
allowing  a  person  who  has  obtained  pos- 
session by  admitting  title  of  another,  to 
enjoy  that  title,  and,  in  case  of  failure  of 
proof  of  it,  hold  the  premises  himself.  How- 
ard V.  McKenzie,  64  Tex.  171;  Kirk  v.  Tay- 
lor, 8  B.  Mon.  262;  McKelvain  v.  Allen,  58 
fil  L.R.A.(N.S.) 


Tex.  383;  Clouse  v.  Elliott,  71  Ind.  302. 
The  evidence  in  this  case  nowhere  discloses 
that  Sena  y  Baca,  or  his  assigns,  ever  dis- 
tinctly and  unequivocally  repudiated  the 
title  of  Manuel  Antonio  Otero.  When  Sena 
y  Baca  disposed  of  whatever  title  he  had 
in  the  Galisteo  ranch  to  Rumberg,  he  did 
so  by  a  quitclaim  deed,  and  handed  Rum- 
berg the  executory  contract  which  he  had 
in  his  possession,  and  this  contract  appears 
to  have  always  been  given  to  the  occupants 
of  the  real  estate  in  controversy  down  to 
the  present  day,  for  we  find  it  in  the  pos- 
session of  the  defendants  when  this  suit  is 
brought,  and  it  is  introduced  by  them  in 
evidence  to  support  their  claim  that  they 
own  the  property  in  fee. 

We  are  aware  that  many  points  are 
raised  in  the  briefs  of  both  appellants  and 
the  appellees  which  we  have  not  discussed; 
but,  as  before  stated,  under  the  view  which 
we  have  taken  of  this  case,  we  do  not  think 
that  it  is  necessary  for  us  to  discuss  or  de- 
termine them,  and  we  therefore  refrain  from 
BO  doing,  although  we  have  read  and  con- 
sidered them  with  much  care. 

Finding  no  reversible  error  in  the  judg- 
ment of  the  court  below,  the  same  is  tiiere- 
fore  afiirmed;  and  it  is  so  ordered. 

Pope,  Parker,  and  Abbott,  JJ.,  concur. 
McFie,  J.,  having  heard  a  part  of  this  case 
below,  and  Mann,  J.,  having  decided  the 
case  below,  took  no  part  in  this  decision. 

Petition  for  rehearing  denied. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  December  8,  1913  (231  U.  S. 
482,  68  L.  ed.  326,  34  Sup.  Ct.  Rep.  144). 
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LOTUS  N.  SOLTHWORTH,  Trustee  of 
Remington  Automobile  &  Motor  Com- 
pany, Bankrupt,  Respt., 

V. 

ANDREW  D.  MORGAN,  Appt. 

(205  N.  Y.  293,  98  N.  E.  490.) 

Conflict  of  laws  —  foreign  corporation 
—  stockholder's  liability. 

1.  The  liability  of  a  subscriber  to  stock 
of  a  corporation  located  in  another  state 
is  to  be  determined  by  its  laws  in  a  suit  to 
enforce  the  liability   in  the  courts  of  the 

Note.  —  Isauatice  of  stock  at  discount 
as  affecting  stockholder's  liability  for 
debts. 

The  earlier  cases  on  this  question  are 
collected  in  the  note  to  Securitv  Trust  Co. 
V.  Ford,  8  L.R.A.(N.S.)   263.    The  doctrine 
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flUte  of  the  subscriber's  domicil,  in  so  far 
as  they  do  not  violate  the  law  or  settletl 
policy  of  such  domicil. 

Evidence  —  foreign  law  —  presumption. 

*2.  In  the  absence  of  proof  of  the  foreign 
lav  in  an  action  in  which  it  is  applicable, 
the  court  will  presume  that  the  common  law 
13  in  force,  and  that  it  is  the  same  as  the 
local  common  law. 

Judgment  —  assessing  stock  —  effect  on 
stockholders. 

3.  A  judgment  of  a  Federal  court  direct- 

» 

*For  presumption  as  to  law  of  another 
state  or  country,  see  notes  in  67  L.R.A.  33, 
34  L.R^.(N.S.)  261^  and  38  L.R.A.(N.S.) 
40. 


ing  a  call  upon  the  stockholders  of  an  in- 
solvent corporation  to  meet  a  deficiency  in 
its  assets  to  cover  its  obligations  is  not  con- 
clusive in  an  action  in  the  courts  of  the 
state  of  a  stockholdef's  residence  that  he 
is  bound,  under  his  subscription  contract, 
to  pay  more  than  he  agreed  to  pay  for  the 
stock,*  although  that  was  less  than  the  par 
value. 

Corfioration  —  stock  —  trust  fund  —  is- 
suance at  discount  -*  liability. 

4.  A  subscriber  to  stock  of  a  corporation 
whose  contract  provides  that,  upon  payment 
of  a  portion  of  the  par  value  of  the  stock, 
it  shall  be  issued  as  fully  paid  and  non- 
assessable, cannot,  under  the  trust  fund 
theory,  be  compelled  to  pay  in  for  the  benefit 


there  stated,  that  the  stockholder  is  lia- 
ble to  creditors  for  iJie  full  value  of  the 
stock  even  though  he  has  received,  for  a 
sum  less  than  its  par  value,  stock  purport- 
ing to  be  fully  paid  up,  is  adhered  to  in 
Utica  Fire  Alarm  Teleg.  Co.  v.  Wnggoner 
Watchman  Clock  Co.  166  Mich.  618,  132 
X.  W.  502,  and  First  Nat.  Bank  v.  Northup, 
82  Kan.  638,  136  Am.  St.  Rep.  119,  109  Pac. 
672. 

So,  in  Johns  ▼.  Clother,  —  Wash.  — ,  139 
Pac  755,  one  who  had  subscribed  for  stock 
under  an  agreement  that  he  was  to  pay 
only  a  certain  per  cent  of  the  par  value 
was  held  liable  upon  the  suit  of  a  receiver 
for  the  unpaid  portion  of  his  capital  stock 
in  favor  of  creditors  who  had  no  knowl- 
edge of  such  agreement. 

And  stockholders  who  had  paid  only  a 
nominal  consideration  for  their  stock  were 
held  liable  upon  their  unpaid  stock  sub- 
scriptions in  Gorman-American  State  Bank 
V.  Soap  Lake  Salts  Remedy  Co.  — •  Wash. 
— ,  137  Pac.  461. 

In  Wait  V.  McKee,  95  Ark.  124,  128  S. 
W.  1028,  stockholders  who  had  executed 
notes  for  stock  subscriptions,  on  which  notes 
I  credit  of  50  per  cent  was  indorsed,  leaving 
only  the  remaining  50  per  cent  payable,  were 
held  liable  for  the  full  amount  of  their 
several  stock  subscriptions,  notwithstanding 
the  wrongful  credits  on  the  note. 

And  in  Moore  v.  United  States  One  Stave 
Barrel  Co.  238  111.  544,  128  Am.  St.  Rep. 
153,  87  N.  £.  536,  a  creditor  of  a  corpora- 
tion who  took  stock  of  the  corporation  at  a 
discount  in  payment  of  his  debt  was  held 
liable  for  the  unpaid  portion  of  his  stock 
sabscription. 

So,  tite  purchasers  of  original  stock  from 
the  corporation  at  less  than  par  are  liable 
to  the  par  value  of  the  stock  to  creditors 
who  have  acted  upon  the  faith  of  the  capital 
ts  represented  by  the  stock.  McAllister  v. 
American  Hospital  Asso.  62  Or.  530,  125 
Pac  286. 

The  purchasers  of  preferred  stock  to 
whom  were  given  a  certain  number  of  shares 
of  the  common  stock  as  bonus  were  held 
liable  in  Gordon  v.  Cummings,  —  Wash. 
^,  139  Pac.  489,  to  an  assessment  upon  the 
common  stock  at  the  suit  of  a  receiver,  al- 
though they  believed  at  the  time  their  sub- 
51  IJELA.(N.S.) 


scription  was  made  that  the  stock  was  non- 
assessable. 

It  was  further  held  in  this  case  that  al- 
though the  common  stock  thus  given  out  ex- 
ceeded the  authorized  amount  of  such  com- 
mon stock,  the  holders  thereof  were  liable 
to  the  creditors,  since,  as  to  creditors,  there 
can  be  but  one  kind  of  stock,  that  is,  the 
capital  stock  of  the  corporation,  and  within 
the  limit  of  the  authorized  capital  stock  no 
person  can  hold  a  share,  by  whatever  name 
it  may  be  called,  without  meeting  the  re- 
sponsibilities and  the  liabilities  that  the 
law  attaches  to  such  holding. 

So,  in  Holcombe  v.  Trenton  White  City 
Co.  80  N.  J.  Eq.  122,  82  Atl.  618,  preferred 
stockholders  to  whom  common  stock  was 
issued  as  a  bonus  were  held  liable  to  an  as- 
sessment for  the  unpaid  portion  of  such 
common  stock. 

In  Knight  &  W.  Co.  v.  Tampa  Sand  Line 
Brick  Co.  55  Fla.  728,  46  So.  285,  stock- 
holders to  whom  stock  was  gratuitously  is- 
sued upon  their  purchase  of  the  bonds  of 
the  company  were  held  liable  upon  the  cor- 
poration's insolvency,  to  the  corporation 
creditors,  for  the  full  amount  remaining 
unpaid  upon  the  stock  so  issued  to  them. 
It  is  stated  to  be  immaterial  whether  the 
stockholders  formally  subscribed  for  the 
stock  or  not;  that  their  acceptance  and 
holding  thereof  was  equivalent  to  a  formal 
contract  of  subscription  importing  a  prom- 
ise to  pay. 

So,  subscribers  to  the  bonds  of  a  corpora- 
tion in  whose  subscription  contract  it  was 
provided  that  there  should  be  delivered  the 
bonds  "and  in  addition  thereto  an  amount  of 
the  capital  stock  of  the"  corporation  equal, 
at  its  par  value,  to  the  par  value  of  the 
bonds  subscribed  and  fully  paid  for  by  such 
subscriber,  were  held  liable  to  creditors  of 
the  corporation  on  the  stock  in  Qillett  ▼. 
Chicago  Title  &  T.  Co.  230  111.  373,  82  N. 
E.  891. 

In  French  v.  Busch,  189  Fed.  480,  an  ac- 
tion to  recover  an  unpaid  subscription  on 
stock  which  had  been  issued  as  a  bonus  to 
bondholders  in  the  company,  the  defense  al- 
leged was  that  by  agreement  among  the 
bondholders  no  liability  could  be  shown 
upon  such  stock;  but  it  was  held  that  as 
the  stock  assessed  exceeded  in  amount  the 
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of  creditors  the  diflference  between  the  con- 
tract price  and  the  par  value. 

(April  30,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Diviaion  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Oneida 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  an  alleged  unpaid  bal- 
ance upon  two  shares  of  stock.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Howard  C.  Wiggins,  with  Mr.  A. 
D.  Morgan,  for  appellant: 

The'  complaint  should  have  been  dismissed 
for  failure  to  allege  compliance  with  §  15 
of  the  general  corporation  law. 

Union  Tru:t  Co.  v.  Sickels,  125  App.  Div. 
106,  109  N.  Y.  Supp.  262;  Welsbach  Co.  v. 
Norwich  Gas  &  Electric  Co.  180  N.  Y. 
533,  72  N.  E.  1152;  Wood  &  Selick  v.  Ball, 
190  N.  Y.  217,  83  N.  E.  21 ;  Halsey  v.  Henry 
Jewett  Dramatic  Co.  190  N.  Y.  231,  123 
Am.  St.  Rep.  546,  83  N.  E.  25. 

No  contractual  or  statutory  liability  was 
alleged  or  proven. 

Thatcher  v.  Morris,  11  N.  Y.  437;  Otis  v. 
Harrison,  36  Barb.  216;  Knickerbocker 
Trust  Co.  V.  Iselin,  185  N.  Y.  64,  113  Am. 
St.  Rep.  863,  77  N.  E.  877 ;  Ruse  v.  Mutual 
Ben.  L.  Ins.  Co.  23  N.  Y.  622;  Cbristensen 
V.  Eno,  106  N.  Y.  97,  60  Am.  Rep.  429,  12 


N.  E.  648;  Thompson  v.  Ejnight,  74  App. 
Div.  316,  77  N.  Y.  Supp.  699;  Bostwick  y. 
Young,  118  App.  Div.  490,  103  N.  Y.  Supp. 
607;  Sanger  v.  Upton,  91  U.  S.  66,  23  L. 
ed.  220;  Stoddard  v.  Lum,  159  N.  Y.  27S, 
45  L.R.A.  651,  70  Am.  St.  Rep.  641,  63  N.  £. 
1108;  Glenn  v.  Garth,  133  N.  Y.  18,  30  N.  B. 
649,  31  N.  E.  344. 

Messrs.  L.  N.  Sonthworth  and  Qeove^ 
E.  Dennlson,  for  respondent: 

Section  15  of  the  general  corporation  law 
has  no  application  to  the  case  at  bar. 

Union  Trust  Co.  v.  Sickels,  125  App.  Div. 
105,  109  N.  Y.  Supp.  262;  Sawyer  v.  Hoag, 
17  Wall.  610,  21  L.  *ed.  731;  Scovill  v. 
Thayer,  105  U.  S.  143,  26  L.  ed.  068 ;  Hand- 
ley  V.  Stutz,  139  U.  S.  417,  35  L.  ed.  227, 
11  Sup.  Ct.  Rep.  530;  Myers  v.  Seeley,  10 
Nat.  Bankr.  Reg.  411;  Nathan  v.  Whitlock, 
3  Edw.  Ch.  215;  Beals  v.  Buffalo  Expanded 
Metal  Constr.  Co.  49  App.  Div.  589,  63  N. 
Y.  Supp.  637;  Thomas  v.  Roddy,  122  App. 
Div.  851,  107  N.  Y.  Supp.  473;  Hebberd  v. 
Southwestern  Land  &  Cattle  Co.  55  N.  J. 
Eq.  18,  36  Atl.  122. 

Where  an  assessment  has  been  ordered  by 
an  equity  court,  an  action  at  law  may  be 
brought  against  the  stockholder  to  collect 
his  unpaid  subscription. 

Clevenger  v.  Moore,  71  N.  J.  L.  149,  58 
Atl.  88;  Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Mfg.  Co.  57  N.  J.  Eq.  627,  42 
Atl.  685;  Hood  v.  McNaughton,  54  N.  J.  L. 


stock  issued  as  bonus,  it  was  no  defense  to 
an  assessment  on  the  stock  under  the  statu- 
tory liability  to  show  that,  as  to  some  of 
the  stock,  the  bondholders  might  be  estopped 
from  demanding  contributions  from  each 
other  to  the  extent  of  the  stock  issued  as  a 
bonus  to  the  bonds  which  others  received. 

In  Merchants'  Mut.  Adjusting  Agency  v. 
Davidson,  —  Cal.  App.  — ,  137  Pac.  1091, 
the  doctrine  that  the  creditor  of  an  in- 
solvent corporation  cannot  enforce  pay- 
ment of  unpaid  balances  on  stock  sold  by 
the  corporation  in  good  faith  at  less  than 
par  in  order  to  procure  necessary  capita] 
wherewith  to  conduct  its  business  is  dis- 
approved, and  the  right  of  a  creditor  under 
such  circumstances  to  enforce  the  unpaid 
stock  subscription  is  affirmed. 

It  is  stated  in  First  Nat.  Bank  v.  North- 
up,  82  Kan.  638,  136  Am.  St.  Rep.  119,  109 
Pac.  672,  that  a  creditor  who  becomes  such 
with  knowledge  that  stock  purporting  to  be 
fully  paid  up  and  nonassessable  was  issued 
at  a  discount  may  not  recover  of  the  stock- 
holders of  the  corporation  the  balance  un- 
paid. Property  was  received  in  this  case 
as  payment  for  the  corporate  stock,  but  the 
value  of  the  property  was  fixed  at  a  certain 
amount,  and  it  is  stated  by  the  court  that 
the  real  transaction  amounted  to  an  agree- 
ment to    issue  stock  at  a  discount. 

The  right  of  a  bondholder  who  had  be- 
come such  with  knowledge  that  stock  had 
not  been  fully  paid,  to  recover  the  unpaid 
61  L.R.A,(N.S.) 


portion,  was  denied  also  in  Biggs  v.  West- 
ern, 248  Mo.  333,  154  S.  W.  708. 

See  note  to  Easton  Nat.  Bank  v.  Ameri- 
can Brick  &  Tile  Co.  8  L.R.A.(N.S.)  271, 
as  to  the  effect  of  creditor's  knowledge  that 
stock  was  improperly  issued  as  fully  paid 
upon  his  right  to  resort  to  holder  of  same. 

The  principles  applied  in  Southwobth  v. 
MoBGAN  were  held  decisive  of  the  case  of 
Milliken  v.  Caruso,  205  N.  Y.  659,  98  N.  E. 
493.  It  will  be  noticed  that  the  deeUion  in 
South  WORTH  v.  Morgan  involved  a  New 
Jersey  corporation,  and,  in  the  absence  of 
proof  of  any  statute  of  that  state,  the  case 
was  decided  upon  common-law  principlea. 
The  case  of  Milliken  v.  Caruso,  supra,  in- 
volved a  North  Dakota  corporation. 

How  far  the  payment  for  stock  in  a  cor- 
poration by  a  transfer  of  property  will  pro- 
tect the  shareholder  against  creditors  of 
the  company  is  discussed  in  the  note  to 
Van  Cleve  v.  Berkey,  42  L.R.A.  593. 

As  to  bonus  stock  of  corporation,  see 
note  to  Dummer  v.  Smedley,  38  L.R.A.  490. 

As  to  the  liability  of  transferee  of  cor- 
porate stock  on  unpaid  subscription,  see 
note  to  Perkins  v.  Cowles,  30  L.R.A.(N.S.) 
283. 

As  to  the  effect  upon  one's  right  as  a 
stockholder  of  the  fact  that  paid-up  stock 
was  wrongfully  issued  to  him  for  a  sum  less 
than  its  par  value,  see  note  to  Shaw  v. 
Staight,  20  L.R.A.(N.S.)    1077. 

W^*  A*  S« 
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425,  24  Atl.  497;  Hawkins  y.  Glenn,  131 
f.  S.  319,  33  L.  ed.  184,  9  Sup.  Ct.  Rep. 
739;  Re  Remington  Automobile  &  Motor 
Co.  82  C.  C.  A.  421,  163  Fed.  346 ;  Rathbone 
V.  Ajrer,  84  App.  DIy.  186,  82  N.  Y.  Supp. 
235;  Stoddard  v.  Lum,  159  N.  Y.  273,  46 
LIUL  651,  70  Am.  St.  Rep.  641,  63  N.  £. 
1108. 

A  *'eontractuar'  or  "common-law   liabil- 
ity' waa  alleged  and  proven. 

Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747,  30  L.  ed.  825,  7   Sup.  Ct.  Rep.  767; 
Marshall  ▼.  Sherman,  148  N.  Y.  9,  34  L.R.A. 
757,  51  Am.  St.  Rep.  654,  42  N.  £.  419; 
Knickerbocker  Trust  Co.  y.  Iselin,  185  N.  Y.. 
54,  113  Am.  St.  Rep.  863,  77  N.  £.  877; 
Waters  ▼.  Quimby,  27  N.  J.  L.  296,  28  N.  J. 
L.  533;  Wetherbee  y.  Baker,  36  N.  J.  £q. 
501;    Hood   T.   McNaughton,   64   N.   J.   L. 
425,  24  AtL  497;  Hebberd  v.  Southwestern 
Land  &  Cattle  Co.  65  N.  J.  £q.  31,  36  Atl. 
122;  Kraft  ▼.  Griffon  Co.  82  App.  Div.  29, 
81  N.  Y.  Supp.  438;  Rathbone  v.  Ayer,  84 
App,  Wv.  186,  82  N.  Y.  Supp.  235;   Stod- 
dard ▼.  Lam,  159  N.  Y.  266,  45  L.R.A.  561, 
70  Am.  St.  Rep.  541,  53  N.  £.  1108;  Thomp- 
son ▼.  Knight,  74  App.  Div.  316,  77  N.  Y. 
Supp.  599;   Lang  v.  Lutz,  39  Misc.  3,  78 
K.  Y.  Supp.  200,  affirmed  in  180  N.  Y.  254, 
73  N.  E.  24;   Lowry  ▼.  Inman,  46  N.  Y. 
119;  Howarth  v.  Angle,  162  N.  Y.  179,  47 
LJLA.  726,  66  N.  £.  489;  CloFe  v.  Potter, 
155  N.  Y.   160,  49  N.  E.  686;    Sawyer  v. 
Hoag,  17  Wall.  610,  21  L.  ed.  731 ;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203 ;  Haw- 
lev  v.  Upton,  102  U.  S.  314,  26  L.  ed.  179; 
Scovill  y.  Thayer,  106  U.  S.  143,  26  L.  ed. 
963;  Patterson  v.  Lynde,  106  U.  S.  621,  27 
L.  ed.  266,  1  Sup.  Ct  Rep.  432;  Richardson 
V.  Green   (Washburn  v.  Green)    133  U.  S. 
30,  33  L.  ed.  516,  10  Sup.  Ct.  Rep.  280; 
Handley  v.  Btutz,  139  U.  S.  427,  36  L.  ed. 
234,  11  Sup.  Ct.  Rep.  630;  Camden  v.  Stu- 
•rt,  144  U.  S.  113,  36  L.  ed.  366,  12  Sup.  Ct. 
Rep.  585;  Re  Monarch  Corp.  177  Fed.  464; 
Babbitt  V.   Read,   173   Fed.   712;    Reals   v. 
Buffalo    Expanded    Metal    Constr.    Co.    49 
App.  Div.  689,  63  N.  Y.  Supp.  637;   Na- 
tional Trust  Co.  T.  Miller,  33  N.  J.  £q.  166; 
Comberland    Lumber    Co.    v.    Clinton    Hill 
Lomber  Mfg.  Co.  67  N.  J.  Eq.  627,  42  Atl. 
585;  Boney  ▼.  Williams,  65  N.  J.  Eq.  691, 
38  AtL  189. 

If  the  contract  was  violated  by  the  cor- 
poration, that  is  no  defense  as  against  the 
creditors,  or  the  trustee  representing  the 
creditors. 

Phoenix  Warehousing  Co.  ▼.  Badger,  6 
Hnn,  293;  Yonkers  Gazette  Co.  v.  Jones,  30 
App.  Div.  316,  51  N.  Y.  bupp.  973;  Beals  v. 
Buffalo  Expanded  Metal  Constr.  Co.  49 
App.  Div.  589,  63  N.  Y.  Supp.  635;  Lyell 
Ave.  Lumber  Co.  ▼.  Lighthouse,  137  App. 
Wt.  422,  121  N.  Y.  Supp.  802;  Meyer  v. 
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Blair,  109  N.  Y.  606,  4  Am.  St.  Rep.  600, 
17  N.  E.  228;  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124;  McDermott  v. 
Harrison,  30  N.  Y.  S.  R.  324,  9  N.  Y.  Supp. 
184;  Briggs  v.  Cornwell,  9  Daly,  436; 
Moosbrugger  v.  Walsh,  89  Hun,  564,  36  N. 
Y.  Supp.  550;  Bosley  v.  National  Mach.  Co. 
123  N.  Y.  650,  26  N.  E.  990 ;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501;  Ogilvie  v.  Knox 
Ins.  Co.  22  How.  380,  16  L.  ed.  349;  Upton 
V.  Tribilcock,  91  U.  S.  46,  23  L.  ed.  203; 
Chubb  V.  Upton,  96  U.  S.  666,  24  L.  ed.  623. 

Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  trustee  of  the  bankrupt 
corporation.  Remington  Automobile  &  Mo- 
tor Company,  seeks  to  recover  from  the  de- 
fendant a  sum  unpaid,  as  plaintiff  alleges, 
upon  a  subscription  by  the  defendant  for 
two  shares  of  the  capital  stock  of  the  cor- 
poration. 

The  trial  court  found  as  facts :  The  bank- 
rupt was  organized  in  1900  under  the  laws 
of  New  Jersey.  Its  authorized  capital  stock 
was  $260,000,  divided  into  2,600  shares  of- 
the  par  value  of  $100  each.  Soon  after  its 
incorporation,  the  board  of  directors  adopt- 
ed a  resolution  as  follows:  "Resolved,  that 
for  the  purpose  of  securing  a  local  interest 
in  the  Remington  Automobile  &  Motor  Com- 
pany on  the  part  of  the  citizens  of  Ilion 
(New  York)  that  200  Shares  of  the  stock  be 
issued,  to  be  sold  at  $26  per  share,  and  that 
the  proceeds  of  such  sale  be  placed  in  the 
treasury  to  be  used  for  regular  expenses." 
Thereafter,  in  pursuance  of  the  resolution, 
the  general  manager  and  secretary  of  the 
corporation  presented  to  the  defendant  a 
writing  which  contained  the  agreements 
that  the  plant  of  the  corporation  was  to  be 
located  and  its  business  to  be  carried  on  at 
Ilion,  and  that  the  defendant  would  pur- 
chase two  nonassessable  shares  of  the  cap- 
ital stock  of  the  corporation  at  $25  for  each 
share,  and  no  more  would  ever  have  to  be 
paid  upon  them.  The  defendant  signed  the 
agreement  and  purchased  the  two  shares  of 
stock  upon  the  distinct  understanding  and 
agreement  made  between  the  defendant  and 
the  general  manager  and  secretary  of  the 
corporation  that  $25  per  share  fully  paid 
for  the  stock.  He  paid  $50  for  the  two 
shares  of  stock  at  the  time  he  received  them. 
The  corporation  located  its  plant  at  Utica, 
New  York,  and  not  at  Ilion.  In  December, 
1902,  the  company  was  adjudged  a  bank- 
rupt, and  in  April,  1906,  the  United  States 
district  court  granted  an  order  directing  a 
call  or  assessment  upon  the  defendant  and 
others  of  $75  per  share  to  meet  the  defi- 
ciency in  the  assets  of  said  corporation  to 
meet  the  obligations  of  its  creditors,  said 
assessments  to  be  paid  on  or  before  July  1, 
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1906,  and  the  defendant  was  duly  served 
with  a  copy  of  said  order.  The  court  found 
as  a  conclusion  of  law  that  the  plaintiff 
was  entitled  to  recover  the  sum  of  $150, — 
a  conclusion  which  the  facts  found  do  not 
support. 

The  liability  of  the  defendant  is  to  be 
determined  by  the  law  of  the  state  of  New 
Jersey.  That  state,  through  its  laws,  gave 
the  corporation  its  existence,  powers,  lia- 
bilities, and  the  limits  within  which  it  was 
free  to  act,  and  a  citizen  of  this  state,  who 
became  a  shareholder  in  it,  entered  into  con- 
tract relations,  the  extent  and  obligation  of 
which  depend  upon  tJiose  laws,  in  so  far 
as  they  do  not  violate  a  statute  or  the 
settled  public  policy  of  this  state.  Lowry 
V.  Inman,  46  N.  Y.  119 ;  Hancock  Nat.  Bank 
y.  Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  414, 
44  N.  E.  349;  Molson'd  Bank  v.  Boardman, 
47  Hun,  135. 

The  relevant  laws  of  New  Jersey  are 
not  disclosed  or  laid  before  us  by  the  print- 
ed record;  nor  do  the  findings  make  known 
the  provisions  of  the  charter  of  the  bank- 
rupt other  than  that  stated  relating  to  the 
authorized  capital  stock.  We  are  confined 
to  the  case  as  the  record  presents  it.  The 
laws  of  other  states  are  facts  which  must 
be  alleged  and  proved,  and  of  which  we  can- 
not take  judicial  notice  either  in  their  lan- 
guage or  their  interpretation.  Genet  v. 
Delaware  &  H.  Canal  Co.  163  N.  Y.  173, 
177,  57  N.  E.  297;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  41 4, 
44  N.  E.  349. 

In  the  absence  of  those  facts,  we  must 
presume  that  the  common  law  of  New  Jer- 
sey is  the  same  as  the  common  law  of  New 
York.  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  23 
N.  Y.   516,  522. 

It  is  urged  by  the  respondent,  at  this 
point,  that  the  order  of  the  United  States 
district  court  directing  the  assessment  of 
the  shares  of  the  defendant  conclusively  de- 
termined the  validity  and  the  amount  of 
the  assessment.  It  is  true  that  the  regu- 
larity and  validity  of  the  proceeding  in  that 
court  and  its  conclusions  cannot  be  attacked 
in  this  action;  but  the  existence  or  nonex- 
istence of  an  obligation  on  the  part  of  the 
defendant  to  pay  the  assessment  was  not 
within  the  subject-matter  of  which  that 
court  took  jurisdiction.  To  enable  the 
plaintiff  to  enforce  the  liability  of  the  delin- 
quent shareholders  to  the  extent  only  which 
the  deficiency  in  the  corporate  assets  re- 
quired and  to  effect  parity  of  contribution 
between  them,  it  was  necessary  that  an  ac- 
count of  the  assets  and  debts,  of  the  entire 
amount  of  the  capital  remaining  unpaid  up- 
on the  issued  shares,  and  the  part  of  the 
face  value  of  his  shares  unpaid  by  each 
stockholder,  should  be  taken,  and  the  aggre- 
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gate  assessment  required  equitably  rated  by 
the  court,  and  it  is  upon  those  issues  that 
its  order  is  beyond  attack  in  this  action. 
Great  Western  Teleg.  Co.  v.  Purdy,  162  U. 
S.  329,  40  L.  ed.  986,  16  Sup.  Ct.  Rep.  810; 
Howarth  v.  Angle,  162  N.  Y.  179,  47  L.R.A. 
725,  56  N.  £.  489.  In  the  former  case  the 
court,  speaking  of  an  analogous  order  of  a 
court  of  Illinois,  said:  "But  the  order  was 
not,  and  did  not  purport  to  be,  a  judgment 
against  anyone.  It  did  not  undertake  to 
determine  the  question  whether  any  particu- 
lar stockholder  was  or  was  not  liable  in 
any  amount.  It  did  not  merge  the  cause  of 
action  of  the  company  against  any  stock- 
holder on  his  contract  of  subscription,  nor 
deprive  him  of  the  right,  when  sued  for  an 
assessment,  to  rely  on  any  defense  which  he 
might  have  to  an  action  upon  that  con- 
tract." p.  337.  The  respondent  does  not 
contend  that  the  charter  provision  dividing 
the  authorized  capital  stock  into  shares  "of 
the  par  value  of  $100  each"  prohibited  the 
creation  of  an  actual  share  or  interest  upon 
a  consideration  less  than  $100,  or  secures 
to  the  creditors  or  their  representative  the 
right  of  collecting  upon  each  share,  as  the 
discharge  of  the  corporate  debts  demands, 
the  difference  between  the  consideration  and 
$100. 

Inasmuch  as  no  statute  of  the  state  of 
New  Jersey,  nor  provision  of  the  charter  of 
the  corporation  relative  to  the  liability 
of  the  defendant,  was  proven,  we  turn  to  the 
common  law,  remarking  parenthetically, 
however,  that  we  have  not  been  referred  to 
and  have  not  found  any  domestic  statute 
which  prescribes,  as  a  condition  to  the 
exercise  here  of  the  rights  derived  from  the 
state  of  New  Jersey,  that  the  shareholders 
shall  be  liable  to  the  creditors  or  their  rep- 
resentative up  to  the  nominal  value  of  their 
stock,  and  there  is  therefore  no  statutory, 
as  there  is  no  charter,  prohibition  against 
the  issuance  of  the  shares  of  the  capital 
stock  for  less  than  their  par  value  as  named 
in  the  charter,  and  no  statutory  mandate 
that  the  shares  shall  be  deemed  issued  and 
held  subject  to  the  payment  of  such  value. 
Nor  do  the  principles  of  the  common  law 
of  this  state  work  such  results.  In  Chris- 
tensen  v.  Eno,  106  N.  Y.  97,  60  Am.  Rep. 
429,  12  N.  E.  648,  650,  the  action  was 
brought  by  a  judgment  creditor  of  an  in- 
solvent corporation  organized  under  the 
laws  of  Illinois  to  recover  40  per  cent  of 
the  authorized  par  value  of  $100  each  of 
25  shares  of  the  stock  of  the  company  issued 
to  but  unsubscribed  for  by  the  defendant, 
upon  which  the  40  per  cent  was  not  paid, 
but,  as  a  gratuity,  was  credited  as  paid, 
when  the  stock  was  issded.  Judge  Andrews, 
writing  for  this  court,  which  reversed  the 
judgment   in    favor   of   the   plaintiff,   said 
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(citing  attthorities)  :    "But  the  liability  of 

a  shareholder   to    pay   for   stock   does  not 

arise  out  of  His  relation,  but  depends  upon 

his  contract,  express  or  implied,  or  upon 

tome  statute;  and  in  the  absence  of  either 

of  these  grounds   of    Uabilit^',   we   do   not 

perceive  h-^w  a  person  to  whom  shares  have 

been  issued  as  a  gratuity  has,  by  accepting 

them,  committed  any  wrong  upon  creditors, 

or  made  himself  liable  to  pay  the  nominal 

face  of  the  shares  as  upon  a  subscription 

or  contract."    p.  102.    The  principles  which 

determined  our  judgment  in  that  case  were 

reaffirmed  in  Christensen  v.  Colby,  110  N. 

Y.  660,  18  K.  £.  480. 

In  the  case  at  bar,  no  statute  supports 
the  alleged  liability  of  the  defendant,  and 
the  express  agreement  between  the  corpora- 
tion and  the  defendant  was  that  the  de- 
fendant should  pay  25  per  cent  of  the  nomi- 
nal ralue  of  the  shares  and  no  more.    The 
respondent  contends,  however,  and  therein 
he  has  been  successful  in  the  courts  below, 
that  the  creditors  of  the  corporation  repre- 
sented by  the  plaintiff  have  the  right  to 
compel  the  payment  of  the  unpaid  75  per 
cent  because  the  capital  stock  is  a  trust 
fond  for  the  security  of  the  creditors,  and 
that  a  liability  in  their  favor  to  the  extent 
of  the  unpaid  part  of  the  nominal  value  of 
the  actual    shares   exists   and   can   be   en- 
forced.   Such  contention  availed  the  plain- 
tiff in  the  Christensen  Case  until  it  reached 
this  court,  the  general  term  saying  therein 
that  the  practical  effect  of  the  transaction 
was  to  take  out  of  the  assets,  to  which  the 
creditors  were  entitled,  the  40  per  cent  in- 
dorsed  as   paid  upon   the  stock,  when   in 
fact  it  was  not  paid.     It   is   strenuously 
urged  that  this  case  is  not  controlled  by  the 
principles   which    decided   the    Christensen 
Case,  for  the  reason  that  the  defendant  sub- 
scribed for  the  two  shares  of  the  capital 
stock,  while  in  the  Christensen  Case  the 
stock  certificate  was  merely  issued  to  and 
accepted  by  the  defendant.     The  subscrip- 
tion, as  expressed  in  the  agreement  between 
the  defendant  and  the  corporation,  has  been 
completely  fulfilled  by  the  payment  in  full 
of  the  sum  it  bound  him  to  contribute,  and 
therewith  his  liability  to  the  corporation  or 
the  creditors  terminated,  unless  there  issued 
from  the  trust  fund  doctrine,  through  im- 
plication, a  contract  which,  in  the  para- 
monntcy  given  it  by  the  fact  that  it  was 
the  irresistible  product  of  the  law,  nulli- 
fied the  expressed  stipulation  that  $25  was 
the  whole  sum  to  be  paid  upon  each  share, 
and  substituted   in  its  place  the  require- 
ment that,  as  to  the  creditors,  there  should 
be  paid  $100,  or  so  much  thereof  as  the 
satisfaction  of  their  demands  made  neces- 
lary.    That  doctrine  has  not  such  potency. 
Its  peculiar  vigor  is  that,  contrary  to  the 
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common  law  of  England,  it  secures  to  the 
creditors  of  insolvent  corporations  or  their 
representatives  the  right  of  enforcing  sub- 
scriptions for  shares  of  which  the  corpora- 
tion has  deprived  itself  by  release  or  de- 
feasance. It  declares  that  the  capital  or 
capital  stock  of  a  corporation  is  a  sub- 
stitute for  the  personal  liability  which 
subsists  in  individual  or  partnership  under- 
takings, and  is  a  fund  set  apart  as  a  secur- 
ity for  the  payment  of  the  corporate  debts. 
The  capital  or  capital  stock  which  it  thus 
segregates  is  not  the  capital  stock  au- 
thorized or  named  in  the  charter  of  ttie  cor- 
poration. If  it  were,  the  members  would  be 
bound  by  the  doctrine  to  contribute  on  ac- 
count of  it  the  sum  within  its  named  value 
needed  to  pay  the  debts  of  the  insolvent 
corporation.  The  statement  in  the  charter 
does  not  create  a  security  for  the  creditors. 
It  creates  authorized  or  potential  capital 
stock  and  shares  which,  transferred  into 
actual  shares  through  the  acquisition  of 
subscribing  members  and  their  payments, 
produces  the  money  or  property  which,  put 
into  a  single  corporate  fund,  is  the  actual 
capital  or  capital  stock  on  which  the  busi- 
ness is  undertaken,  and  the  assets  or  fund 
contemplated  by  the  trust  fund  doctrine 
which  the  directors  or  stockholders  may 
not  lawfully  diminish  by  appropriating  or 
squandering  it  or  giving  it  away.  And  as 
there  is  not  a  fund  or  security  in  the  nomi- 
nal or  potential  shares,  there  is  none  in 
the  excess  of  the  nominal  value  over  the 
subscribed  value  of  the  shares.  The  sub- 
scription agreements,  as  they  are  enforce- 
able through  their  express  provisions  or  im- 
plication or  statutory  conditions,  are  the 
sources  and  the  measure  of  the  duty  of  the 
subscribers.  Christensen  v.  Eno,  106  N.  Y. 
97,  60  Am.  Rep.  429,  12  N.  E.  648;  Burrall 
V.  Bushwick  R.  Co.  75  N.  Y.  211.  The 
doctrine  further  declares  that  unpaid  sub- 
scriptions are  a  part  of  the  capital,  and 
that  a  subscriber  cannot  be  discharged  to 
the  injury  of  creditors  by  arrangement  or 
device  to  which  creditors  do  not  give  their 
assent,  and  by  which  he  is  to  pay  less  than 
his  subscription.  Stoddard  v.  Lum,  159 
N.  Y.  265,  45  L.R.A.  651,  70  Am.  St.  Rep. 
541,  53  N.  E.  1108;  Ward  v.  Citv  Trust 
Co.  192  N.  Y.  61,  84  N.  E.  586;  Hazard  v. 
Wight,  201  N.  Y.  399,  94  N.  E.  865.  The 
doctrine  does  not  create  or  nullify  sub- 
scriptions. It  lays  hold  of  the  assets  of  an 
insolvent  corporation,  and  in  doing  that  it 
compels  subscribers  to  fulfil  their  legal 
obligations  and  perform  their  legal  duties; 
but  it  does  not  beget  those  duties  or  obli- 
gations; it  does  not  make  unlawful  or  in- 
valid a  subscription  which,  apart  from  it, 
was  valid  and  lawful.  The  question  with 
it  is;     Hfis  the  subscriber  fully  performed 
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the  subflcription  agreement  as  it  in  fact  and 
in  law  exists?  And  an  affirmative  finding 
renders  it  inapplicable  and  inoperative.  In 
the  case  at  bar  there  were  not  statutory 
conditions  upon  which  the  shares  might  be 
owned.  The  agreement  between  the  defend- 
ant and  the  corporation  expressed  with 
completeness  the  obligation  and  liability  of 
the  defendant  for  his  shares.  He  has  ful- 
filled the  obligation  and  thereby  destroyed 
the  liability.  The  trust  fund  doctrine  is 
inapplicable,  and  the  findings  of  fact  do  not 
constitute  a  cause  of  action. 

We  have  not  considered  or  determined 
either  the  manner  or  the  extent  in  which  a 
statute  of  New  Jersey,  inimical  to  the  ex- 
press agreement  of  the  corporation  and  the 
defendant,  would,  through  implication,  af- 
fect it,  or  the  effect  of  the  statement  of  the 
corporation  that  it  M^ould  locate  its  plant 
and  carry  on  its  business  at  Ilion,  because 
the  record  submitted  to  us  does  not  present 
those  questions. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

Halght,  Vann,  Wlllard  Bartlett,  Hls- 
cock,  and  Chase,  JJ.,  concur. 

Cullen,  Ch.  J.,  concurs  in  memorandum, 
as  follows: 

I  concur  on  the  sole  ground  that,  as 
shown  in  the  opinion  of  Collin,  J.,  the  ques- 
tion involved  in  the  appeal  is  settled  by  the 
authority  of  the  previous  decisions  of  this 
court.  Were  it  an  original  one,  I  should 
reach  a  contrary  conclusion. 
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STATE  OF  NORTH  CAROLINA,  Appt., 

v. 

K.  L.  LA  WING. 
(164  N.  C.  492,  80  S.  E.  69.) 

Courts  —  review  of  municipal  action. 

1.  The  court  will  not  ordinarily  super- 
vise the  action  of  municipal  authorities  in 
establishing  fire  limits. 


Constitutional  law  —  forbidding  repair 
of  buildings  — -  taking  of  property. 

2.  There  is  no  unconstitutional  taking  of 
property  by  forbidding  the  repair  of  frame 
buildings  within  the  Hre  limits  of  a  muni- 
cipal corporation,  so  as  to  make  and  keep 
them  habitable. 

(November  26,  1913.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Superior  Court  for  Lincoln  Coun- 
ty acquitting  defendant  of  the  charge  of 
violating  a  town  ordinance  regulating 
buildings  within  the  fire*  limits  of  the  town. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  L.  Quickel,  for  the  State: 

Laws  and  ordinances  prescribing  lire 
limits,  and  regulating  buildings  and  repairs 
within  these  limits,  come  under  what  is 
known  as  the  police  power  of  the  state. 

State  v.  Johnson,  114  N.  C.  846,  19  S.  K 
599;  State  v.  Tenant,  110  N.  C.  612,  15 
L.R.A.  423,  28  Am.  St.  Rep.  715,  14  S.  £. 
387;  Davison  v.  Walla  Walla,  62  Wash. 
453,  21  L.R.A.(N.S.)  454,  132  Am.  St.  Rep. 
983,  300  Pac.  981;  State  v.  Moore,  104  N. 
C.  714,  17  Am.  St.  Rep.  696,  10  S.  E.  143; 
State  V.  Pendergrass,  106  N.  C.  666,  10  S. 
E.  1002;  State  v.  Moore,  113  N.  C.  701,  22 
L.R.A.  472,  18  S.  E.  342. 

An  act  of  the  legislature  will  never  be 
declared  unconstitutional,  unless  it  plainly 
and  clearly  appears  that  the  general  assem- 
bly has  exceeded  its  power. 

State  V.  Baskerville,  141  N.  C.  818,  63  S. 
E.  742. 

The  police  power,  under  our  Federal 
system  of  government,  has  been  left  with 
the  states,  and  the  only  limit  to  its  exer- 
cise in  the  enactment  of  laws  by  their  legis- 
latures is  that  they  will  not  prove  repug- 
nant to  the  fundamental  law,  the  state  Con- 
stitution, and  the  Federal  Constitution,  or 
laws  made  under  its  delegated  powers. 

State  V.  Moore,  113  N.  C.  702,  22  L.R.A. 
472,  18  S.  E.  342;  Durham  v.  Eno  Cotton 
Mills,  141  N.  C.  644,  7  L.RA.(N.S.)  321, 
64  S.  E.  453;  Brown  v.  Keener,  74  N.  C. 
714. 

The  ordinance  does  not  violate  the  Fed- 
eral Constitution. 


Note.  —  Potper  to  prohibit  or  restrict 
repair  of  wooden  buildings  within  fire 
limits. 

Absolute  prohibition. 

That  structures  already  in  existence  may 
be  confiscated  by  a  municipality  in  view 
of  overriding  necessity,  such,  for  instance, 
as  prevention  of  the  spread  of  a  conflagra- 
tion, is  conceded.  Whether  the  two  single 
facts,  that  a  structure  is  built  of  combust- 
ible material,  and  that  it  is  located  within 
Are  limits,  create  a  sufficiently  urgent 
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necessity  to  warrant  confiscation,  is  the 
extreme  form  of  the  question  involved  in 
a  more  or  less  modified  degree,  in  a  policy 
of  gradual  confiscation  by  the  prohibition 
of  repairs. 

The  ar^ment  conira  was  thus  expressed 
in  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201, 
13  L.R.A.  481,  28  Am.  St.  Rep.  185,  28 
N.  E.  434,  where,  however,  the  ordinance 
only  prohibited  repairs  in- excess  of  $300: 
"It  will  not  be  contended  by  anyone  that 
the  establishment  of  fire  limfts  will  justify 
the  condemnation  and  removal  of  wooden 
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State  V.  CaU,  121  N.  C.  643,  28  S.  E. 
517;  State  v.  Davis,  157  N.  C.  650,  39 
LR.A.(N^.)    136,  73  S.  E.  130. 

This  being  a  police  regulation,  the  de- 
fendant could  acquire  no  vested  right  to 
rialate  its  terms  from  having  erected  his 
building  prior  to  the  enactment  of  the  law. 

State  V.  Johnson,  114  N.  C.  846,  19  S.  E. 
599;  State  v.  Stovall,  103  N.  C.  418,  8 
S.  E.  900. 

Mr.  T.  W.  Bickett,  Attorney  General, 
also  for  the  State. 

Mr.  li.  B.  Wctniore,  for  appellee: 

It  looks  hard  that  defendant  should  be 
punished  for  carrying  out  the  true  purpose 
and  spirit  of  the  law,  even  though  he  may 
have  violated  the  letter  of  the  law. 

First  Nat.  Bank  v.  Sarlls,  129  Ind.  201, 


13  L.R.A.  481,  28  Am.  St.  Rep.  185,  28 
N.  E.  434: 

The  ordinance  is  not  only  confiscatory  in 
its  natural  and  unavoidable  effect,  but  it 
is  unreasonable  also.  It  has  the  effect  ot 
taking  the  property  of  the  citizen  from 
him  without  due  process  of  law,  and  is 
therefore  unconstitutional. 

Ibid.;  Seneca  v.  Cochran,  84  S.  C.  279, 
26  L.R.A.(N.S.)  124,  66  S.  E.  288;  People 
ex  rel.  Standard  Bill  Posting  Co.  v.  Hast- 
ings, 77  Misc.  463,  137  N.  Y.  Supp.  186; 
State  V.  Lyle,  100  N.  C.  497,  6  S.  E.  379. 

The  first  and  main  test  of  aft  ordinance 
being  valid  or  not  is  its  reasonableness  or 
unreasonableness,  and  it  is  a  matter  of 
law  for  the  courts  to  declare. 


buildings  previously  constructed,  simply 
because  they  are  wooden  buildings.  Be- 
fore their  destruction  or  compulsory  re- 
moval can  be  justified,  they  must  become 
nuisances.  Yet  this  ordinance,  by  forbid- 
ding repairs,  would  accomplish  by  indirec- 
tion what  could  not  be  done  directly.  It 
would  first  compel  the  owner  to  allow  it  to 
become  and  remain  a  nuisance,  and  then 
punish  him  for  sp  doing  by  destroying  or 
removing  his  property." 

But  this  statement  is  extreme.  Notwith- 
standing the  well-settled  rule  that  build- 
ing ordinances  are  in  general  not  retro- 
active, the  prevention  of  danger  from  pos- 
sible fires  will  no  doubt  justify  some  direct 
confiscation  (even  apart  from  the  matter  of 
repairs)  of  certain  structures  in  esse  which 
are  not  nuisances.  Sec,  for  instance,  Re 
Newell,  2  CaL  App.  767,  84  Pac.  226  (a 
movable  tent  "house"  used  as  a  place  of 
business) ;  Salem  v.  Maynes,  123  Mass. 
372,  and  Knoxville  v.  Bird,  12  Lea,  121, 
47  Aia.  Rep.  326  (new  structures  scarcely 
under  way) ;  Seattle  v.  Hinckley,  2  L.R.A. 
(X.S.)  398,  and  note  (fire  escape).  The 
question  is  one  of  degree;  and  the  reason- 
ableness which  is  requisite  to  bring  within 
the  scope  of  the  police  power  regulations 
adopted  in  pursuit  of  the  policy  of  ultimate- 
ly discontinuing  wooden  buildings  within 
fire  limits  is  found,  if  at  all,  in  contrast- 
ing the  magnitude  of  the  private  loss  with 
the  increment  to  the  public  safety. 

In  Morton  v.  Wessinger,  68  Or.  80,  113 
Pac  7,  it  was  held  that  an  ordinance  which 
made  it  unlawful  to  construct  frame  build- 
ings, or  "to  alter  or  enlarge  the  same," 
within  fire  limits,  was  not  intended  to  and 
could  not  apply  to  the  completion  of  a  new 
frame  structure  partially  finished  at  the 
time  the  ordinance  was  adopted.  Compare 
this  case  with  Salem  v.  Maynes  and  Knox- 
ville V.  Bird,  supra,  on  the  showing  made 
u  to  the  extent  to  which  the  work  had  pro- 
gretsed.  On  the  subject  of  remodeling,  re- 
constructing, or  augmenting  building  as 
coQBtruction  or  erection  within  fire  limit 
statute  or  ordinance,  see  note  to  Mayville 
▼.  Rosing,  26  L.R^.(N.S.)  120. 

The  plainest  case  for  outright  confisca- 
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tion  by  an  absolute  prohibition  of  repairs 
would  seem  to  be  where  a  building  is  in 
such  a  dangerous  condition  that  it  cannot  be 
made  safe  by  repairs.  This  was  the  situa- 
tion in  Monteleone  v.  Royal  Ins.  Co.  47  La. 
Ann.  1563,  56  L.R.A.  784,  18  So.  472. 
Speaking  obiter,  the  court  gave  indication 
that  in  such  case  the  prohibition  was  legiti- 
mate. The  same  opinion  was  expressed  in 
Com.  V.  Hayden,  211  Mass.  296,  97  N.  E. 
783. 

In  such  case,  however,  the  building  prac- 
tically amounts  to  a  nuisance.  On  the  sub- 
ject of  municipal  power  over  wooden  build- 
ing as  nuisances,  see  note  in  38  L.R.A.  170. 

In  First  Nat.  Bank  v.  Sarlls,  supra,  the 
limitation  of  permissible  repairs  to  those 
which  might  be  made  for  $300,  was  held 
arbitrary.  The  building  "may  be  a  mere 
wreck  or  remnant  which  $300  would  prac- 
tically rebuild,  or  it  may  be  valuable,  worth 
many  thousands  of  dollars,  and  the  cost  of 
repairs,  although  $300  or  more,  relatively 
insignificant."  The  court  was  of  the  opin- 
ion that,  under  general  welfare  clauses  of 
their  charters,  cities  may  doubtless  prevent 
the  repair  of  a  wooden  building  within 
fire  limits,  "when  to  repair  would  practical- 
ly be  to  rebuild,"  but  cannot,  "at  least 
without  express  statutory  authority,  en- 
force a  general  sweeping  prohibition  of  all 
repairs;"  and  a  query  was  made  even  as 
to  the  constitutionality  of  such  statutory 
authority,  although  the  court  did  not  have 
to  decide  the  point.  The  case  is  no  auth- 
ority as  to  what  may  be  done  under  an  ap- 
propriate statute  short  of  absolute  prohibi- 
tion, for,  aside  from  that  provision  of  the 
charter  permitting  legislation  for  the  "gen- 
eral welfare,"  the  only  clause  available  to 
sustain  the  ordinance  was  one  authorizing 
the  city  to  "prevent  the  erection  of  wooden 
buildings"  within  the  established  fire  limits. 

Under  ordinary  conditions,  as  is  conceded 
in  State  v.  Lawing,  State  v.  Johnson,  114 
N.  C.  846,  19  S.  E.  599,  and  State  v.  Shan- 
nonhouse,  —  N.  C.  — ,  80  S.  E.  881,  infra, 
minor  repairs  must  be  permitted.  A  pro- 
prietor, because  his  building  is  within  fire 
limits,  cannot  be  compelled  to  let  it  go  to 
rack  and  ruin.     O'Brien  v.  Louer,  158  Ind. 
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Abbott,  Muu.  Corp.  §  545;  Barger  v. 
Smith,  156  N.  C.  326,  72  S.  E.  376. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  charter  of  Lincolnton  (Laws  1899, 
chap.  369,  §  70)  provides:  "Said  board  of 
aldermen  may  establish  fire  limits  in  said 
town,  within  which  it  shall  be  unlawful  for 
any  person  to  erect,  construct,  or  repair 
any  building  of  wood  or  other  material  in- 
flammable or  peculiarly   [subject]   to  fire.** 

Under  authority  of  above  provision  of 
law,  the  aldermen  enacted  town  ordinance, 
§  34,  as  follows :  "No  person  shall  erect  any 
building  or  structure  unless  the  outer  walls 
thereof  be  of  brick,  stone  or  concrete,  and 
covered  with  metal,  stone  or  other  nonin- 


flammable  roofing,  within  the  fire  limits  aa 
designated  by  §  33,  on  page  8  of  the  printed 
ordinances  of  said  town;  nor  shall  any  per- 
son remove  any  building,  not  so  construct- 
ed from  without  into^  said  prescribed  fire 
limits,  nor  from  one  place  to  another  with- 
in said  fire  limits;  provided,  the  above  or- 
dinance shall  not  apply  to  the  construction 
or  repair  of  hitching  stalls  within  said  tire 
limits.**  The  prescribed  'fire  limits  are  very 
restricted,  and  are  in  the  center  of  the 
town,  and  mostly  abutting  on  the  court- 
house square. 

It  appears  from  the  special  verdict  that 
within  the  fire  limits  of  the  town,  the  de- 
fendant owns  a  hotel  building  consisting 
of  a  main  building,  three  stories  high,  con- 
structed of  brick,  with  a  two-story  ell  ex- 


211,  61  N.  E.  1004;  Seneca -v.  Cochran,  84 
S.  C.  279,  28  L.R.A.(N.S.)  124,  66  S.  E. 
288.  But  as  to  what  degree  of  restriction 
or  rate  of  confiscation  is  reasonable,  the 
cases,  as  might  be  expected,  are  not  entirely 
in  accord. 

Discretionary    prohibition    by    withholding 

permit. 

In  Ex  parte  Fiske,  72  Cal.  126,  13  Pac. 
310,  the  court  considered  an  ordinance 
which  provided:  "No  wooden  building 
within  the  fire  limit  shall  be  altered, 
changed,  or  repaired  without  permission  in 
writing  signed  by  a  majority  of  the  fire 
wardens,  approved  by  a  majority  of  the 
committee,  on  fire  department  and  the 
mayor,  which  permit  shall  fully  express  the 
alterations,  changes,  or  repairs  allowed,  a 
copy  of  which  shall  be  filed  by  the  grantee, 
etc.**  No  doubt  was  entertained  with  re- 
spect to  the  validity  of  this  section,  except 
with  reference  to  the  provision  that  certain 
officers  might  grant  permission  to  make  re- 
pairs; and  that  was  sustained  upon  the 
ground  that  an  absolute  prohibition  of  re- 
pairs would  work  useless  hardships  in  many 
cases,  and,  as  a  general  rule  for  exceptions 
could  not  be  established  beforehand,  the 
power  to  grant  relief  was  properly  conferred 
on  certain  officers,  whom  tjhe  court  must 
presume  would  not  exercise  it  wantonly 
nor  for  purposes  of  profit  or  oppression.  A 
similar  provision  was  present  and  impliedly 
approved  in  Oriflin  v.  Gloversville,  67  App, 
Div.  403,  73  N.  Y.  Supp.  684. 

And  in  State  v.  Johnson,  supra,  the 
court,  referring  to  Ex  parte  Fisk,  sustained 
the  validity  of  an  ordinance  providing: 
"It  shall  be  unlawful  without  the  consent 
of  the  board,  for  any  person  or  corporation 
to  erect,  alter,  or  repair  any  wooden  build- 
ing within  said  fire  limit.**  And  in  accord 
with  these  two  cases  is  State  v.  Shannon- 
house,  —  N.  C.  — ,  80  S.  E.  881,  infra. 

But  in  an  earlier  North  Carolina  case. 
State  V.  Tenant,  110  N.  C.  612,  16  L.R.A. 
424,  28  Am.  St.  Rep.  716,  14  S.  E.  387,  an 
ordinance  which  required  a  permit  for  the 
erection  of  any  house  or  building  within 
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the  city  limits,  or  any  improvement  or 
change  in  any  such  building,  without  speci- 
fying the  conditions  under  which  permits 
could  be  withheld,  was  declared  unconstitu- 
tional because  it  gave  arbitrary  power  to 
the  city  authorities.  A  very  similar  pro- 
vision, expressly  applicable  to  repairs,  was 
looked  upon  with  disfavor  in  Com.  v.  Cor- 
son, 36  Pa.  Super.  Ct.  7,  where  the  ordi- 
nance was  held  void  for  uncertainty;  and  in 
Newton  v.  Belger,  143  3^ass.  698,  10  N.  E. 
464,  a  like  ordinance  was  held  void  on  the 
ground  that  no  statutory  authority  existed 
under  which  it  could  be  passed;  so,  also,  in 
State  V.  Crepeau,  29  R.  I.  340,  71  Atl.  449. 
For  a  valid  statutory  authorization  to 
withhold  permits  in  Massachusetts,  see 
Greene  v.  Damrell,  176  Mass.  394,  66  N. 
E.  707. 

In  Roanoke  v.  Boiling,  101  Va.  182,  43 
S.  E.  343,  the  city  permitted  the  repair  of 
damaged  buildings  not  more  than  one  half 
destroyed,  and  provided  that  the  city  engi- 
neer should  determine  the  amount  and  extent 
of  damage.  Where  the  evidence  before  the 
court  showed  that  the  building  was  not 
more  than  one  half  destroyed,  it  was  held 
that  the  city  was  without  power  to  with- 
hold a  permit  to  repair.  The  court  ex- 
pressly referred  to  the  power  granted  by 
charter  or  statute,  which  extended  only  to 
the  prohibition  of  the  erection  of  wooden 
buildings  within  fire  limits,  to  the  abate- 
ment of  nuisances,  and  the  enactment  of 
laws  for  the  general  welfare;  but  the  opin- 
ion impliedly  suggests  more  fundamental 
objections  to  the  possibility  of  vesting  an 
unregulated  discretion  in  administrative 
officers. 

And  in  Harvey  v.  Elkins,  65  W.  Va.  305, 
64  S.  E.  247,  it  was  held  that  the  exercise 
of  discretion  under  an  ordinance  permitting 
the  withholding  of  permits  must  be  reason- 
able, and  could  not  be  used  to  prevent  minor 
repairs  to  a  wooden  building,  such  as  re- 
placing a  window  and  part  of  a  wall  taken 
out  to  remove  a  safe,  changing  an  inside 
partition,  repapering,  changing  the  electric 
lights,  and  painting  the  building  outside. 
Compare  State  v.  Shannon  house,  —  N,  C- 
— ,  80  S.  E.  881, 


STATE  T.  LA  WING. 


65 


tending  oat  therefrom,  and  the  ell  (con- 
structed prior  to  the  establishment  of  any 
fire  limit  in  the  town)  is  of  wood,  being  an 
ordinary  frame  building  with  a  shingle 
roof.  The  roof  of  shingles  had  become  de- 
eaycd  and  in  sneh  a  rotten  condition  that 
it  leaked  badly.  The  defendant,  after  the 
passage  of  the  ordinance  above  quoted,  re- 
mored  the  old  rotten  shingle  roof,  and  re- 
covered the  same  with  sheet  iron. 

It  cannot  be  doubted  that  the  people  of 
the  state,  acting  through  their  legislature, 
have  authority  to  authorize  the  governing 
body  of  any  town  to  establish  fire  limits 
for  the  protection  of  life  and  property  there- 
in which  would  be  endangered  by  fire. 
There  is  nothing  here  to  show  that  the  town 
authorities  have  acted  unreasonably  in  the 


establishment  of  fire  limits.  Whether  they 
have  acted  with  judgment  or  not  is  a  mat- 
ter for  the  people  of  the  town  who  can 
correct  their  action,  if  not  agreeable,  by 
making  their  wishes  known  to  the  authori- 
ties, or  by  the  election  of  a  new  board,  if 
necessary.  This  court  has  neither  the  in- 
formation nor  the  authority  to  supervise 
their  conduct,  ordinarily  at  least,  though 
in  a  case  of  palpable  oppression  an  injunc- 
tion might  possibly  lie  until  the  people  of 
a  town  can  pass  upon  the  matter  in  the 
election  of  officers.  As  was  said  by  Pearson, 
Ch.  J.,  in  Brodnaz  v.  Groom,  64  N.  C.  260, 
as  to  the  action  of  county  commissioners 
in  matters  within  their  jurisdiction :  "This 
court  is  not  capable  of  controlling  the  exer- 
cise of  power  on  the  part  of  the  general 


In  Sioux  Falls  v.  Kirbv,  6  S.  D.  62,  25 
L.R.A.  621,  60  N.  W.  166  a  provision  re- 
quiring a  permit  to  make  repairs  to  wooden 
buildings  was  held  invalid  on  the  ground 
that  it  created  an  arbitrary  power,  although 
the  ordinance  contained  a  clause  requiring 
the  issuance  of  the  permit  if  the  inspector 
is  satisfied  that  the  repair  is  "in  compliance 
with  the  provisions  of  this  chapter."  There 
was  a  dissent,  however,  from  tnis  very  ex- 
treme view. 

On  the  power  to  enforce  the  requirement 
of  a  permit  by  making  the  failure  to  obtain 
one  a  misdemeanor  punishable  by  fine  and 
unprisonment,  see  State  v.  Zurich,  49  La. 
Ann.  447,  21  So.  977  (held  not  to  exist  apart 
from  statute)  ;  and  New  Orleans  v.  Danne- 
man,  51  La.  Ann.  1003,  26  So.  931  (other- 
wise under  express  statutory  authority). 

(^nerally,  on  the  subject  of  power  of 
municipalily  to  require  permit  to  construct 
or  repair  building  within  its  limits,  see 
note  in  13  L.R.A.(N.S.)  737;  and  as  to  its 
power,  when  granting  permit,  to  impose 
conditions  as  to  length  of  time  of  the  con- 
tinuance of  structure,  see  note  in  18  L.II.A. 
(N.S.)   402. 

Power  of  municipality  under  charter  or 

statute. 

As  to  what  constitutes  repair  within  a 
fire  limit  statute  or  ordinance,  see  note  in 
26  L.R.A.(N.S.)    124. 

Power  to  forbid  the  erection  of  wooden 
bpildings  within  fire  limits  is  some- 
times held  to  be  inherent  in  municipal 
corporations  as  such,  or  at  least  easily  in- 
ferable from  general  welfare  clauses  (Mc- 
(Juillin,  Mun.  Corp.  §  948) ;  but  the  power 
to  restrict  repairs,  being  an  encroachment 
ttpon  tangible  private  property,  might  well 
be  more  strictly  limited  within  express 
terms  of  conferment.  State  v.  Schuchardt. 
42  La.  Ann.  49,  7  So.  67,  in  line  with  the 
Sarlls  Case,  quoted  supra,  on  this  point, 
held  that  power  to  prohibit  the  repair  of  a 
roof  with  combustible  material  could  not 
be  inferred  from  a  charter  clause  permit- 
ting the  establishment  of  fire  limits  and 
the  prohibition  of  the  erection  or  recon- 
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struction  of  wooden  buildings  therein.  Sim- 
inter,  Reg.  v.  Howard,  4  Ont.  Rep.  377.  An 
even  stricter  application  of  the  rule  wad 
made  in  Com.  v.  Hayden,  211  Mass.  296,  97 
N.  E.  783,  where  the  word  "alterations" 
was  held,  in  the  light  of  the  context,  not 
to  include  repairs.  See  also  Com.  v.  Cor- 
son, supra  (in  a  jurisdiction  where,  in 
general,  all  authority  of  boroughs  with  re- 
spect to  fire  limits  must  be  express.  Mc- 
Quillin,  Mun.  Corp.  §  948) ;  and  Roanoke  v. 
Boiling,  supra. 

And  see,  on  the  strict  construction  of 
confiscatory  clauses,  Louisville  v.  Webster, 
108  111.  414,  where  the  right  to  prohibit  the 
"erection  or  repair"  of  wooden  buildings 
was  assumed,  and  even,  arguendo,  the  right 
to  direct  their  destruction  if  damaged  more 
than  60  per  cent  of  their  value;  but  the 
ordinance  involved  was  held  invalid  be- 
cause not  strictly  in  pursuance  of  statutory 
authority  as  to  the  manner  of  procedure. 

But  in  Ex  parte  Cain,  56  Tex.  Crim.  Rep. 
638,  120  S.  W.  999,  it  was  said  that  power 
to  prevent  the  making  of  an  addition  to,  or 
the  covering  with  shingles  or  other  com- 
combustible  material  of,  "any  building  no\r 
within  the  fire  limits,"  unless  such  "repair**" 
are  less  than  20  per  cent  of  the  value  of  the 
building,  was  "inherent"  in  all  cities  for  the 
"prohibitioi^  of  and  protection  against  con- 
flagration." The  ordinance  was  applied, 
however,  with  respect  to  an  "addition"  to  a 
wooden  building. 

In  Ex  parte  Heidleberg,  61  Tex.  Crim. 
Rep.  681.  103  S.  W.  396,  the  extent  of  the 
power  conferred  upon  the  municipality  was 
to  prohibit  the  repair  of  wooden  buildings 
only.  The  ordinance  adopted  extended  to 
wooden  and  other  sorts  of  buildings.  For 
this  reason  it  was  held  invalid,  and  a  con- 
viction lor  repairing  a  wooden  building 
was  set  aside,  as  made  under  an  invalid 
ordinance.  The  case  does  not  in  any  way 
reflect  on  the  power  of  the  legislature  to 
give  the  authority  specifled  in  the  statute. 

But  power  to  prohibit  repair  of  a  wooden 
building  damaged  by  flre  to  more  than  30 
per  cent  of  its  value  has  been  held  to  be 
authorized  by  a  charter  provision  permit- 
ting the  prohibition  of  the  erection  or  *^ad" 
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assembly  or  of  the  county  authorities,  and 
it  cannot  assume  to  do  so  without  putting 
itself  in  antagonism  as  well  to  the  general 
assembly  as  to  the  county  authorities,  and 
erecting  a  despotism  of  five  men,  which  is 
opposed  to  the  fundamental  principles  of 
our  government  and  usages  of  all  times 
past.  For  the  exercise  of  powers  conferred 
by  the  Constitution,  the  people  must  rely 
upon  the  honesty  of  the  members  of  the 
general  assembly  and  of  the  persons  elected 
to  fill  places  of  trust  in  the  several  coun- 
ties. This  court  has  no  power,  and  is  not 
capable  if  it  had  the  power,  of  controlling 
the  exercise  of  power  conferred  by  the  Con- 


stitution upon  the  legislature  department 
of  the  government  or  upon  the  county  au- 
thorities." The  above  has  been  cited  and 
approved  in  very  numerous  cases.  See  Ci- 
tations in  Anno.  ed. 

It  may  be  noted  that,  since  this  ordinance 
was  adopted  May  13,  1912,  there  has  been 
an  election  of  a  new  governing  board  for 
the  said  town,  and  the  ordinance  must  have 
been  approved  by  the  people  of  the  town 
and  the  new  officials,  as  it  has  not  been  re- 
pealed. 

The  decisions  are  thus  summed  up :  "The 
prevention  of  and  protection  against  con- 
flagration is  generally  recognized  as  an  ap- 


dition"  to  buildings  within  fire  limits  whose 
outer  walls  are  not  composed  of  certain 
materials.  Davidson  v.  Walla  Walls.  52 
Wash.  453,  21  L.R.A.(N.S.)  454,  132  Am. 
St.  Rep.  983,  100  Pac.  981.  Compare  Roa- 
noke V.  Boiling,  101  Va.  182,  43  S.  E.  343, 
supra,  and  Harvey  v.  Elkins,  65  W.  Va. 
305,  64  S.  E.  247,  supra. 

And  authority  to  prescribe  the  materials 
to  be  used  in  buildings  has  been  held  to 
warrant  restrictions  of  major  repairs  with- 
out a  permit,  or  any  repairs  at  all,  if  the 
building  is  damaged  to  more  than  one  third 
of  its  value.  State  v.  Shannonhouse,  — 
N.  C.  — ,  80  S.  E.  881,  infra. 

Prohibition   against   increase   of   fire   risk; 
manner  of  repair. 

It  seems  to  be  generally  conceded  that 
all  repairs  of  wooden  buildings  which  tend 
to  increase  the  existing  fire  risk  may  be 
forbidden  by  ordinances  passed  under  ap- 
propriate statutory  authority. 

A  prohibition  of  repairs  with  other  than 
fireproof  material,  enacted  under  a  charter 
provision  which  gave  power  to  prohibit  the 
erection,  placing,  or  repairing  of  wooden 
buildings  within  established  fire  limits,  was 
sustained  in  King  v.  Davenport,  98  111.  305, 
38  Am.  Rep.  89,  which  was  an  action  of 
trespass  for  the  removal  by  the  authorities 
of  a  new  shingle  roof  erected  by  plaintiff's 
testatrix.  In  Skanea teles  v.  Hennessey,  62 
Misc.  347,  116  N.  Y.  Supp.  78p,  the  court 
departed  from  the  issue  to  express  an  opin- 
ion upholding  the  same  restriction  stated 
in  somewhat  more  general  terms.  The  pro- 
vision was  also  present  in  Chimene  v.  Baker, 
32  Tex.  App.  520,  75  S.  W.  330,  but  not 
passed  upon,  the  ordinance  being  sustained 
as  to  a  prohibition  of  the  erection  of  a 
building  with  combustible  materials.  See, 
however,  State  v.  Schuchardt  and  other 
cases  cited  supra. 

In  O'Brien  v.  Louer,  158  Ind.  211,  61  N. 
E.  1004,  supra,  the  ordinance  forbade  re- 
pair in  any  manner  that  would  make  the 
building  more  susceptible  to  fire,  and  re- 
quired a  permit  from  the  city  authorities 
to  make  repairs.  The  case,  however,  is 
authority  only  for  the  proposition  that  a 
remodeling  of  the  store  fronts  and  interior 
partitions  of  the  lower  floor  is  not  within 
the  prohibition  of  this  ordinance. 
61  L.R.A.(N.S.) 


In  Brady  v.  Northwestern  Ins.  Co.  11 
Mich.  425.  the  court  entertained  no  doubt 
of  the  validity  of  an  ordinance  prohibiting 
the  repair  of  a  building  partially  destroyed 
by  fire  without  the  permission  of  the  com- 
mon council,  and  providing  that  permission 
should  not  be  granted  where  the  repairs 
would  "increase  the  fire  risk."  And  see 
also  State  v.  Johnson,  114  N.  C.  846,  19 
S.  E.  599. 

There  seems  to  be  a  possible  distinction, 
however,  between  the  fire  risk  of  a  district 
and  that  of  a  particular  building;  and  in 
line  with  the  decision  in  State  v.  T  awing, 
a  law  directed  toward  diminishing  the  risk 
of  the  district  is  sometimes  applied  in  a 
case  where  the  effect  of  the  proposed  im- 
provements will  be  to  make  the  building 
itself  less  dangerous  than  it  is  as  it  stands. 
Lederer  Realty  Corp.  v.  Hopkins,  —  R.  I. 
— ,  71  Atl.  456. 

The  earlier  cases  on  this  branch  of  the 
subject  are  collected  in  the  note  to  Davison 
V.  Walla  Walla,  21  L.R.A.(N.S.)   454. 

Patterson  v.  Johnson,  214  111.  481,  73 
N.  E.  761,  involved  an  ordinance  which, 
without  regard  to  fire  limits,  made  it  un- 
lawful to  repair,  reconstruct,  or  remove 
any  frame  building  injured  more  than  50 
per  cent  of  its  original  value  by  wear  and 
tear,  by  the  effect  of  the  elements,  or  by 
fire.  Upon  an  issue  which  arose  over  the 
removal  of  such  a  building,  the  validity  of 
the  ordinance  was  sustained. 

The  rule  laid  down  in  State  v.  Shannon- 
house,  supra,  with  respect  to  the  keeping 
up  of  existing  wooden  buildings  within  fire 
limits,  was  as  follows:  The  prohibition  of 
trivial  repairs  is  not  within  the  scope  of 
the  police  power,  and  cannot  be  effected; 
the  unqualified  prohibition  of  repairs  by 
ordinance,  where  the  building  is  damaged 
more  than  one  third  of  its  value,  is  valid 
under  statutory  authority  to  "prescribe  the 
character  of  any  buildins^,  and  the  materials 
to  be  used  in  any  building,  within  fire  lim- 
its." Between  these  two  extremes  and  un- 
der the  same  statutory  authority,  adminis- 
trative officers  mav  be  vested  with  discre- 
tionary  power  to  withhold  permits  to  make 
repairs,  and  it  was  held  not  an  unreason- 
able exercise  of  such  discretion  to  refuse 
to  permit  a  piazza  to  be  torn  away  and  re- 
placed with  new  timber.  C,  F.  L. 
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propriate  exercise  of  the  police  power  by 
municipalities,  and  the  enactment  of  ordi- 
Dances  establishing  fire  limits,  and  forbid- 
ding the  use  of  inflammable  materials  in 
bttildingB  or  in  the  erection  thereof  within 
such  limits,  has  been  uniformly  sustained 
M  proper  methods  of  its  exercise.  While 
tome  courts  hold  that  this  power  is  inher- 
ent in  a  municipality,  it  nevertheless  usu- 
ally exists  only  by  reason  of  an  express 
grant  or  a  necessarily  implied  statutory  or 
constitutional  delegation."     28  Gyc.  741. 

Even  in  the  absence  of  statutory  author!- 
ty,  it  has  been  held  that  the  town  authori- 
ties have  the  power  to  prohibit  the  repair- 
ing or  altering  of  wooden  buildings  within 
pn^scribed  limits.  Ex  parte  Fiske,  72  Gal. 
125,  13  Pac.  310;  King  v.  Davenport,  08 
111.  305,  38  Am.  Rep.  89;  State  v.  O'Neil, 
40  La.  Ann.  1171,  22  So.  352;  Brady  v. 
Xorthwcstem  Ins.  Go.  11  Mich.  425.  In 
First  Xat  Bank  v.  Sarlls,  129  Ind.  201,  13 
L.R.A.  481,  28  Am.  St.  Rep.  185,  28  N.  £. 
434,  it  was  held  that  the  power  to  prohibit 
the  repair  of  a  building  did  not  exist  unless 
granted  by  the  general  law  or  by  the  char- 
ter of  a  town.  This  last  is  the  case  here. 
In  our  own  state,  in  State  v.  Tenant,  110 
X.  C.  609,  15  L.R.A.  423,  28  Am.  St.  Rep. 
715,  14  S.  E.  387,  the  ordinance  was  held 
invalid  solely  because  it  left  the  matter  of 
such  building  to  the  arbitrary  discretion 
of  the  board  of  aldermen,  and  did  not,  as 
in  this  case,  prescribe  a  uniform  rule  of 
action  governing  the  exercise  of  the  discre- 
tion. 

In  this  instance,  the  town,  under  the  ex- 
press provisions  of  the  charter,  has  power 
to  pass  the  ordinance  prohibiting  the  erect- 
ing or  repairing  of  a  wooden  building,  and, 
in  State  v.  Johnson,  114  X.  C.  846,  19  S.  E. 
599,  an  ordinance  such  as  the  one  now  un- 
der consideration  was  sustained  against 
the  defendant,  who  was  prosecuted  for  mak- 
ing repairs  to  a  house  that  had  been  par- 
tially destroyed  by  fire. 

In  Durham  v.  Eno  Gotton  Mills,  141  N. 
C.  635,  7  L.R.A.(N.S.)  321,  64  S.  E.  460, 
Walker,  J.,  says,  in  speaking  of  a  some- 
what similar  act  to  protect  the  waters  of 
creeks,  etc.,  from  pollution:  "The  design 
of  the  act  is  not  to  take  property  for  pub- 
lic use,  nor  does  it  do  so  within  the  meaning 
of  the  Constitution.  It  is  intended  to  re- 
strain and  regulate  the  use  of  private  prop- 
erty to  as  to  protect  the  common  right  of 
all  the  citizens  of  the  state.  Such  acts  are 
plainly  within  the  police  power  of  the  leg- 
islature, which  power  is  the  mere  applica- 
tion to  the  whole  community  of  the  maxim, 
*^K  utere  tuo,  ut  alienum  non  Iccdas;  nor 
does  such  restraint,  although  it  may  in- 
terfere with  the  profitable  use  of  the  prop- 
erty by  its  owner,  make  it  an  appropriation 
6rL.R.A.(N.S.) 


to  a  public  use,  so  as  to  entitle  him  to  com- 
pensation." After  citing  various  authori- 
ties it  is  further  said:  "Many  instances  of 
such  an  exercise  of  this  power  can  be  found. 
The  state  regulates  the  use  of  property  in 
intoxicating  liquors  by  restraining  their 
sale,  not  on  the  ground  that  each  particu- 
lar sale  does  injury,  for  then  the  sale  would 
be  prohibited,  but  for  the  reason  that  their 
unrestricted  sale  tends  to  injure  the  pub- 
lic morals  and  comfort.  The  state  is  not 
bound  to  wait  until  contagion  is  communi- 
cated from  a  hospital  established  in  the 
heart  of  a  city;  it  may  prohibit  the  estab- 
lishment of  such  a  hospital  there,  because 
it  is  likely  to  spread  contagion.  So,  the 
keeping  of  dangerous  explosives  and  inflam- 
mable substances  and  the  erection  of  build- 
ings of  combustible  materials  within  the 
limits  of  a  dense  population  may  be  pro- 
hibited because  of  the  probability  or  pos- 
sibility of  public  injury.  Such  instances 
might  be  indefinitely  multiplied;  but  these 
are  sufficient  to  illustrate  this  case.  The 
object  of  this  legislation  is  to  protect  the 
public  comfort  and  health.  For  that  pur- 
pose the  legislature  may  restrain  any  use 
of  private  property  which  tends  to  the  in- 
jury of  those  public  interests." 

It  is  urged  that  the  placing  of  a  metal 
roof  upon  this  wooden  ell  makes  it  not 
more  dangerous,  but  less  so.  But  this  loses 
sight  of  the  objec^  of  the  ordinance,  which 
is  not  only  to  prombit  the  building  of  wood- 
en buildings  within  the  prescribed  limits, 
but,  while  not  requiring  the  pulling  down 
of  the  wooden  buildings  now  within  the 
limits,  prohibits  their  repair  in  order  to 
prevent  their  indefinite  continuance  therein, 
as  would  be  the  case  if  they  can  be  repaired 
from  time  to  time.  As  was  said  in  State 
V.  Johnson,  supra,  this  does  not  prohibit 
slight  repairs,  such  as  putting  in  broken 
windows,  or  hanging  a  shutter,  or  fixing 
up  the  steps.  But  it  does  prohibit  such  re- 
pair, as  in  this  case,  of  putting  on  a  new 
roof,  which  makes  the  building  habitable 
and  thereby  insures  its  continuance.  This 
is  contrary  to  the  spirit  and  the  letter  of 
the  ordinance,  and  defeats  its  purpose, 
which  is  to  permit  only  brick,  concrete,  or 
stone  buildings  to  be  erected,  and  contem- 
plates the  discontinuance  of  wooden  build- 
ings as  fast  as  they  become  by  decay  unfit 
for  further  use  or  habitation.  The  sub- 
stantial repair  of  such  buildings  is  there- 
fore forbidden. 

In  State  v.  Baskerville,  141  N.  G.  818, 
53  S.  E.  744,  Hoke,  J.,  says:  "It  is  well 
established  that  an  act  of  the  legislature 
will  never  be  declared  unconstitutional,  un- 
less it  plainly  and  clearly  appears  that  the 
general  assembly  has  exceeded  its  powers." 
In  Ogdon  v.  Saimders,  12  Wheat.  213,  6  L. 
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ed.  606,  and  Cooley,  Const.  Lim.  7th  ed. 
253,  the  Supreme  Court  of  the  United 
States  held  that  "no  act  should  be  held  un- 
constitutional unless  it  is  clearly  so  beyond 
a  reasonable  doubt.'' 

The  action  of  the  legislature  authorizing 
the  enactment  of  this  ordinance,  and  of  the 
board  of  aldermen  in  passing  it,  is  not  a 
taking  of  private  property  for  public  uses; 
but  it  is  the  restriction  of  the  defendant  in 
the  unlimited  use  of  his  property  by  virtue 
of  the  police  power  (Dill.  Mun.  Corp.  301, 
727),  for  the  purpose  of  protecting  the  com- 
munity from  the  dangers  to  which  the  pub- 
lic would  be  exposed  by  the  continuance 
of  a  wooden  building  in  that  locality,  by 
the  requirement  that,  when  it  becomes  un- 
usable by  decay,  it  shall  be  replaced  by  a 
safer  construction  than  wood. 

Upon  the  special  verdict  the  court  should 
have  directed  that  the  jury  return  a  ver- 
dict of  guilty. 

Reversed. 


OKLAHOMA  SUPREME  COURT. 

LENA  L.  EBERLE  et  al.,  Plflfs.  in  Err., 

V. 

R.  H.  DRENNAN  et  al. 
(40-  Okla.  59,  13%  Pac.  162.) 


I 


Reference  —  report  —  effect. 

1.  Under  §  2812,  Comp.  Laws  1909,  a 
trial  before  a  referee  is  conducted  in  the 
same  manner  as  a  trial  by  the  court,  and 

Headnotes  by  Kane,  J. 

Rehearing  headnotes  by  Dunn,  J., 


when  he  is  to  report  the  facts,  his  report 
has  the  effect  of  a  special  verdict. 

Mechanics'  lien  — -  contract  with  agent. 

2.  Section  6151,  Comp.  Laws  1909,  re- 
quires that  the  labor  or  material  for  which 
a  lien  is  claimed  must  be  furnished  under 
a  contract  with  the  owner  of  the  land;  but 
a  contract  made  through  the  agency  of  one 
who  is  authorized  to  represent  the  owner,  or 
whose  acts  are  fully  ratified  by  the  owner 
with  full  knowledge  of  all  the  facts,  is  the 
contract  of  the  owner  of  the  land,  within 
the  meaning  of  the  statute. 

Pleading   —    defect   of    parties   —    de- 
murrer. 

3.  It  is  well  settled  that  a  defect  of 
parties  must  be  taken  advantage  of  by  de- 
murrer if  the  defect  appears  upon  the  face 
of  the  pleading,  otherwise  by  an  answ^er; 
and  if  such  objection  is  not  made  by  way 
of  demurrer  or  answer,  then  the  defect  is 
deemed  to  be  waived. 

Mechanics'   Hen  —  contract  with   con- 
tractor —  sulllciency. 

4.  Where  the  referee  finds  upon  sufficient 
evidence  that  certain  materialmen  and  la- 
borers furnished  material  and  performed 
labor  which  was  used  for  the  construction 
of  a  building  under  a  contract  with  the 
contractor,  such  materialmen  and  laboreru 
are  entitled  to  obtain  a  lien  upon  the  land 
whereon  such  building  is  erected,  in  ac- 
cordance with  the  provisions  of  §  6153, 
Comp.  Laws  1909. 

Appeal  —  ruling  on  demurrer  —  non- 
compliance with  rules. 

5.  The  supreme  court  will  not  pass  upon 
assignments  of  error  based  upon  the  action 
of  the  court  below  in  sustaining  a  demurrer 
to  a  pleading,  where  the  party  complaining 
fails  to  comply  with  that  part  of  court  rule 
No.  26  (20  Okla.  xii.,  95  Pac.  viii.)  which  re- 
quires him  to  set  forth  the  material  parts 
of  the  pleading  upon   which  he  relies,  to- 


Note.  —  Effect  of  bankruptcy  of  prin- 
cipal contractor  upon  lien  rights  of 
mibcontractora  or  materialmen. 

As  to  the  effect  of  the  death  of  the  princi- 
pal contractor  upon  the  rights  of  a  subcon-. 
tractor  or  materialman  to  a  lien,  or  to  pay- 
ment by  the  owner,  see  the  note  to  Vernon 
v.  Harper,  20  L.R.A.(N.S.)   45. 

Effect  as  between  trustee  and  subcontractor 
or  materialman — generally. 

There  are  no  equitable  considerations  in 
favor  of  the  general  creditors  of  the  bank- 
rupt contractor  which  vender  the  provision 
of  §  67  of  the  bankruptcy  act,  denying  the 
privilege  of  liens  to  claims  which  would  not 
have  been  valid  against  the  creditors  if 
there  had  been  no  bankruptcy,  applicable  to 
a  mechanics'  lien  in  favor  of  a  subcontract- 
or. Re  Emslie,  42  C.  C.  A.  350,  102  Fed. 
291,  4  Am.  Bankr.  Rep.  126.  To  the  same 
effect  is  Crane  Co.  v.  Pneumatic  Signal  Co. 
94  App.  Div.  53,  87  N.  Y.  Supp.  917,  11 
Am.  Bankr.  Rep.  747,  affirmed  without  opin- 
ion in  182  N.  Y.  545,  75  N.  E.  1128  j  and 
61  L,R.A.(N.S.) 


Re  Cramond,  145  Fed.  966,  17  Am.  Bankr. 
Rep.  22,  following  Re  Emslie,  supra. 

In  South  End  Improv.  Co.  v.  Harden,  — 
N.  J.  Eq.  — ,  52  Atl.  1127,  upon  a  bill  of 
interpleader  filed  by  the  owner  to  determine 
the  relative  priorities  of  the  claims  of  ma- 
terialmen who  had  filed  stop  notices,  the 
court  held  that  the  legal  demands  of  the 
materialmen,  followed  by  service  of  notices 
upon  the  builder,  created  a  lien  or  equit- 
able assignment  of  the  amount  due  the  ma- 
terialmen on  the  funds  in  the  hands  of  the 
builder;  and  the  rights  of  all  materialmen 
who  had  served  legal  stop  notices  before 
the  filing  of  the  petition  in  bankruptcy  by 
the  builder  were  enforceable  in  the  state 
court. 

A  mechanics'  lien  claimant  who,  upon  the 
adjudication  of  the  contractor  in  bank- 
ruptcy, participates  in  a  creditors'  meeting 
and  proves  his  claim,  having  waived  the  lien 
as  required  by  §  56b  of  the  bankruptcy  act 
as  a  condition  of  such  participation,  cannot 
assert  the  lien  against  the  proceeds  of  the 
contract,  in  the  trustees'  hands,  though  the 
waiver  was  by  mistake  made  broader  than 
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jri'ther  with  such  other  statements  from  the 
jiiurd  as  are  necessary  to  a  full  understand- 
ing of  the  questions  presented  to  this  court 
for  decision,  so  that  no  examination  of  the 
record  itself  need  be  made  in  this  court. 

Statute   —   construction   —   mechanics' 
lien. 

6.  The  provisions  of  the  mechanics'  lien 
law  should  be  interpreted  so  as  to  carry  out 
the  object  had  in  view  by  the  legislature  in 
enacting  it;  namely,  the  security  of  the 
classes  of  persons  named  in  the  act,  upon 
its  provisions  being  in  good  faith  substan- 
tially complied  with  on  their  part. 

Mechanics'   lien  —  inaccuracy  in  con- 
tractor's name  —  effect. 

7.  Where  materials  are  furnished  by  a 
subcontractor  to  a  firm  of  building  con- 
tractors composed  of  K.  k  8,,  for  the  erec- 
ti<m  of  a  building,  and  in  his  statement  for 
a  lien  such  subcontractor  names  K.  as  the 
person  with  \irhom  he  dealt  as  the  contract- 
or, and  where  there  is  nothing  to  indicate 
that  the  owner  of  the  land  whereon  the 
building  was  erected  was  misled  or  injured 
by  the  failure  of  the  subcontractor  to  cor- 
rectly state  the  name  of  the  contractor,  such 
subcontractor's  lien  will  not  be  declared  in- 
valid because  of  such  error. 

On  Petition  for  Rehearing. 

Mechanics'  lien  —  parties  —  contractor. 

8.  Under  the  provisions  of  §  6156,  Comp. 
Laws  1909,  where  an  action  is  brought  by 
a  subcontractor  or  materialman  to  enforov 
a  lien  against  the  property  of  the  owner, 
the  original  contractor  is  an  indispensable 
party  Uiereto. 

Same  —  bankruptcy  —  trustee. 

9.  Where,  however,  in  such  case,  the  orig- 
inal contractor  during  the  construction  of  a 
building  is  adjudged  a  bankrupt,  the  bank- 
ruptcy trustee  should  be  ma^le  a  party  de- 
fendaat    in    actions    by    subcontractors    or 


materialmen,  and  the  unenforceable  judg- 
ment taken  against  him  made  the  basis  up- 
on which  the  liens  claimed  against  the  prop- 
erty are  predicated. 

Same  — -  enforcement  — -  effect  of  banlc- 
ruptcy. 

10.  Where,  on  the  construction  of  a  build- 
ing, the  principal  contractor  becomes  a 
bankrupt,  and  tnc  owner  requests  or  con- 
sents to  an  order  of  the  bankruptcy  court 
directing  the  receiver  or  trustee  of  such 
contractor  to  complete  his  contract,  and 
such  order  is  made,  the  mere  fact  of  bank- 
ruptcy of  the  original  contractor  will  not 
preclude  recovery  against  the  owner,  or  the 
enforcement  of  a  lien  against  the  property 
for  services  rendered  or  materials  furnished 
within  the  scope  of  the  contract. 

Appeal  —  reversal  —  absence  of  party 
—  new  trial. 

11.  On  an  action  brought  to  enforce 
against  the  property  liens  claimed  by  sub- 
contractors and  materialmen,  and  the  origi- 
nal contractor  is  not  made  a  party,  the  judg- 
ment will  not  be  reversed  and  rendered,  but 
the  case  will  be  remanded  to  allow  such 
original  contractor  to  be  made  a  party,  and 
a  new  trial  granted  therein. 

(December  3,  1912.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiffs'  favor  in  a  suit  to  foreclose  a 
mechanics'  lien.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  S.  Hunter  for  plaintiffs  in 
error. 

Messrs.  Harwell,  Crockett,  A  Johnson 
for  Oklahoma  Brick  Company. 

Messrs.  Oliver  C.  Black  and  H.  Y. 
Thompson,  for  trustee: 

An  adjudication  in  bankruptcy  of  a  build- 


was  intended,  the  intention  being  to  waive 
onh  the  lien  upon  the  bankrupt's  property, 
and  not  upon  the  improvement  itself,  since, 
after  the  payment  into  the  bankruptcy 
court  of  the  amount  due  under  the  con- 
tract, the  fund  constitutes  assets,  and  the 
waiver  applies  to  it.  Brown  v.  City  Nat. 
Bank,  72  Misc.  201,  131  N.  Y.  Supp.  92, 
26  Am.  Bankr.  Rep.  638. 


—steps  taken  within   four  months  of  con- 
tractor's bankruptcy. 

A  mechanics'  lien  or  stop  notice  filed  by 
i  subcontractor  within  four  months  before 
the  contractor's  bankruptcy  is  neither  a 
Wen  obtained  by  legal  proceedings,  nor  an 
eocumbrance  created  by  the  bankrupt,  so 
u  to  render  it  assailable  by  the  trustee  as 
within  the  liens  or  assignments  invalidated 
W  §  67  of  the  bankruptcy  act.  Re  Ems  lie, 
42  C.  C.  A.  350,  102  Fed.  291,  4  Am.  Bankr. 
Rep.  126;  Fehling  v.  Goings,  67  N.  J.  Kq. 
375.  .58  Atl.  642.  13  Am.  Bankr.  Rep.  154, 
followed  in  National  Fire  Proofing  Co.  v. 
61  L.R.A.(N.S.) 


Daly,  76  N.  J.  Eq.  35,  74  Atl.  162,  affirmed 
without  opinion  in  77  N.  J.  Eq.  683,  78  Atl. 
1135. 

But  it  is  held  in  Fairlamb  v.  Smedley 
Constr.  Co.  36  Pa.  Super.  Ct.  17,  22  Am. 
Bankr.  Rep.  824,  that  a  suit  by  a  subcon- 
tractor against  a  contractor,  in  which  the 
owner  is  summoned  as  garnishee,  is  "a  legal 
proceeding"  within  the  meaning  of  §  67  of 
the  bankruptcy  act  providing  that  all  liens 
obtained  through  legal  proceedings  within 
four  months  prior  to  the  filing  of  the  pe- 
tition are  void,  and  that  the  property  af- 
fected by  the  lien  shall  be  discharged  there- 
from. It  was  held,  therefore,  that  where 
the  suit  was  brought  within  four  months 
of  bankruptcy,  the  proceeding  would  be  dis- 
solved at  the  motion  of  the  trustees  who 
intervened. 


— filing  lien  after  contractor's  bankruptcy. 

Where  the  lien  arises  from  the  act  of  fil- 
ing, and  not  from  doing  work  or  furnish- 
ing material,  the  filing  of  a  lien  after  bank- 
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ing  contractor  does  not  cut  off  the  right 
of  a  materialman  to  file  and  enforce  a  lien. 

Crane  Co.  v.  Pneumatic  Signal  Co.  94 
App.  Div.  53,  87  N.  Y.  Supp.  917,  11  Am. 
Bankr.  Rep.  747;  Remington,  Bankr.  684; 
Re  Huston,  7  Am.  Bankr.  Rep.  92;  Re  Grias- 
ler,  13  Am.  Bankr.  Rep.  608;  Re  Schrom, 
3  Am.  Bankr.  Rep.  352;  Re  Fixen  &  Co.  2 
Am.  Bankr.  Rep.  830. 

A  trustee  in  bankruptcy  is  bound  to  use 
due  diligence  to  get  in  the  assets  of  the 
estate. 

Re  Reinboth,  19  Am.  Bankr.  Rep.  15. 

The  trustee,  under  the  bankrupt  law, 
has  the  same  remedies  and  in  the  same 
court  as  the  bankrupt  would  have  had  had 
not  the  bankruptcy  intervened,  and  the 
same  remedies  as  the  creditor  of  the  bank- 
rupt. I 

Hull  V.  Burr,  18  Am.  Bankr.  Rep.  54l; 
Re  Richards,  11  Am.  Baukr.  Rep.  681^  127 
Fed.  772. 


Kane,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  to  foreclose  a  mechanics' 
lien,  commenced  by  the  defendant  in  error, 
R.  H.  Drennan,  who  was  plaintiff  below, 
against  Lena  L.  Eberle  and  Joim  M.  libber le, 
in  which  the  other  defendants  in  error  and 
the  cross  petitioner,  the  Oklahoma  Brick 
Company,  were  made  defendants.  A  referee 
made  findings  of  fact  and  conclusions  of 
law,  upon  which  there  was  a  decree  entered 
in  favor  of  all  the  lienholding  defendants, 
except  the  Oklahoma  Brick  Company  (and 
a  few  other  claimants  who  did  not  appeal ) , 
whereupon  Lena  L.  Eberle  and  John  M. 
Eberle,  plaintiffs  in  error,  commenced  this 
proceeding  in  error,  to  reverse  the  decree 
of  the  several  lienholds,  and  the  brick  com- 
pany appealed  from  the  action  of  the  court 
in  refusing  to  allow  its  lien. 

It  seems:  That  on  the  7th  day  of  July, 
1906,  Robert  Kruger  and  John  M.  Eberle 
signed    a    written    contract    in    their    own 


ruptcy  is  ineffective  to  give  the  lienor  any 
rights  as  against  the  contractor's  trustee. 
Thus,  pointing  out  that  the  lien  given  by 
the  New  Jersey  statute  upon  money  due 
for  public  improvements  does  not  arise  from 
doing  the  work  or  furnishing  materials,  but 
from  filing  notice,  the  court  in  John  Agnew 
Co.  v.  Board  of  Education,  —  N.  J.  Eq. 
— ,  89  AtL  1046,  held  that  an  order  of  the 
bankruptcy  court  appointing  a  general  re- 
ceiver for  the  bankrupt  contractor,  direct- 
ing the  transfer  of-  the  estate  to  the  re- 
ceiver by  the  bankrupt,  and  enjoining  all 
other  persons  from  transferring  or  other- 
wise interfering  with  the  assets,  placed  the 
property  in  custodia  legis,  and  rendered  in- 
effectual the  subsequent  filing  of  laborers' 
and  materialmen's  liens  against  the  fund 
due  the  contractor.  See  also  Re  Roeber, 
infra. 

So,  it  is  held  that,  in  view  of  §  70a  of 
the  bankruptcy  act,  vesting  title  to  the 
bankrupt's  property  in  the  trustee  as  of  the 
date  of  the  adjudication,  the  lien  upon  the 
amount  due  for  a  public  improvement  under 
a  statute  providing  that  the  same  attaches 
from  the  date  of  its  filing  cannot,  as  against 
the  contractor's  trustee  in  voluntary  bank- 
ruptcy, be  created  by  filing  the  same  after 
the  filing  of  the  petition,  where  the  adjudi- 
cation occurs  on  the  same  day.  Garretson 
V.  Clark,  —  N.  J.  Eq.  — ,  57  Atl.  414.  In 
this  case  it  appeared  that  the  lien  was  filed 
before  the  adjudication,  but  the  court  said 
in  effect  that  this  made  no  difference  where 
the  petition  was  filed  and  the  adjudication 
made  on  the  same  day. 

But,  where  the  mechanics'  lien  statute,  is 
construed  by  the  state  court  to  give  a  pref- 
erential statutory  right  in  the  nature  of  an 
equitable  lien  until  the  expiration  of  the 
time  allowed  for  filing  a  lien,  tlie  faihire  of 
a  subcontractor  to  file  a  lien  until  after  the 
adjudication  of  the  contractor  in  bank- 
ruptcy does  not  give  the  trustee  priority 
ol  L.R.A.(N.S.) 


over  the  subcontractor,  where  he  filed  a  lien 
within  the  time  allowed  by  the  state  stat- 
ute. Crane  Co.  v.  Pneumatic  Signal  Co.  94 
App.  Div.  53,  87  N.  Y.  Supp.  917,  11  Am. 
Bankr.  Rep.  747,  aflirmed  without  opinion 
in  182  N.  Y.  545,  75  N.  E.  1128.  In  render- 
ing  a  like  decision  in  Re  Grissler,  69  C.  C- 
A.  406,  136  Fed.  754,  13  Am.  Bankr.  Rep. 
508,  the  court  refers  to  a  contrary  decision 
rendered  bv  it  in  Re  Roeber,  67  C.  C.  A. 
565,  121  Fed.  449,  9  Am.  Bankr.  Rep. 
303,  which,  pointing  out  that  the  state  (Xew 
York)  statute  gave  a  lien  from  the  time 
of  the  filing  of  notice  thereof,  followed  de- 
cisions of  the  state  court  cited  as  holding 
that,  until  the  filing  of  the  lien,  the  sub- 
contractor is  merely  a  general  creditor,  and 
holding  that  therefore  the  intervention  of 
the  contractor's  bankruptcy  before  such  fil- 
ing gave  the  trustee  rights  superior  to  those 
of  the  subcontractor.  In  the  Grissler  Case 
it  is  declared  that  after  the  decision  in  He 
Roeber,  the  New  York  court  of  appeals  held 
in  John  P.  Kane  Co.  v.  Kinney,  174  N.  Y. 
69,  66  N.  E.  619,  that  the  mechanics'  Hen 
act  gave  a  preferential  right  during  the 
time  allowed  for  filing.  It  is  also  to  be 
noted  that  this  correction  of  Re  Roeber, 
supra,  re-establishes  the  excellent  opinion  of 
the  district  court  in  that  case  in  121  Fed. 
444,  9  Am.  Bankr.  Rep.  778,  which,  until 
the  decision  of  the  Grissler  Case,  stood  re- 
versed. 

Where,  by  stipulation  between  the  con- 
tractor's trustee  and  the  subcontractor  who 
filed  a  lien  after  the  bankruptcy,  the  liens 
were  discharged  and  the  money  paid  to  the 
trustee,  it  was  held  that  the  subcontractor's 
lien  was  valid,  and  that  he  was  entitled 
to  payment  out  of  the  fund  received  by  the 
trustee.  Re  Huston,  7  Am.  Bankr.  Rep.  92 
(referee),  citing  and  following  the  unre- 
ported case  of  Re^  Smith,  decided  by  Judge 
Thomas  in  the  eastern  district  of  New  Y'ork. 

An    ap^recment    between    the    owner    and 
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name,  by  the  terms  of  which  Kruger  was 
to  erect  and  complete  a  brick  business  house 
for  Eberle  on  certain  lots  which,  it  after- 
wards developed,  belonged  to  Eberle's  wife. 
In  pursuance  to  said  contract,  said  Kruger, 
together  with  one  Henry  Sessiug,  proceeded 
to  erect  the  house  upon  said  lots,  and  it 
was  in  furnishing  materials  to  Kruger  on 
this  contract  the  liens  sought  to  be  fore- 
closed arose.  That  on  the  19th  day  of  De- 
cember, J  906,  and  before  the  completion  of 
»iid  building,  Robt.  Kruger  filed  his  vol- 
untary petition  in»  bankruptcy,  and  was  on 
the  same  day  adjudged  a  bankrupt,  and 
Robt.  Eacock  was  duly  Appointed  receiver 
for  the  bankrupt  estate,  and  the  proceed- 
ings in  bankruptcy  were  then  and  there 
duly  referred  to  the  referee  in  bankruptcy 
for  final  settlement.  Thereafter  the  defend- 
ants in  error  filed  with  the  clerk  of  the 
^Ustrict  court  their  several  mechanics'  lien 
^ tat emen ts  against  the  property  in  con- 
troversy,  and    about   the   same   time   they 


each  filed  with  the  court  of  bankruptcy 
their  money  demand  and  claim  against  the 
estate  of  Robt.  Kruger,  bankrupt,  covering 
the  same  items  and  subject-matter,  and  in 
like  amount  as  set  forth  in  their  several 
mechanics'  lien  statements,  except  they  did 
not  plead  their  claim  for  a  mechanics'  lien 
in  the  bankruptcy  court.  Each  of  the 
claims  thus  filed  was  approved  in  favor  of 
the  claimants,  and  judgment  rendered  there- 
on against  the  estate  of  Robt.  Kruger. 
Thereafter  Mr.  Drennan  commenced  this 
action,  as  aforesaid,  making  the  Eberles 
the  trustee  in  .bankruptcy,  and  all  the  other 
lien  claimants  parties  defendant. 

The  contentions  of  plaintififs  in  error  are 
indicated  by  the  following  propositions  in 
the  form  of  questions  quoted  from  the  brief 
of  their  counsel:  "(1)  Can  a  mechanics' 
lien  be  had  or  maintained  where  the  con- 
tract for  the  improvement  of  a  tract  or 
piece  of  land  is  not  made  with  the  owner? 
(2)   Can   a   subcontractor   or   materialman 


principal  contractor  extending  the  time  for 
completing  the  work  is  binding  upon  the 
contractops  trustee  in  bankruptcy  in  a  con- 
troversy between  the  trustee  and  subcon- 
tractors claiming  to  have  filed  liens  within 
the  time  allowed  therefor  after  the  comple- 
tion of  the  work.  Harrison  v.  Knaffl,  — 
Thju.  — ,  101  S.  W.  1003. 

The  superiority  of  the  claimant's  rights 
over  those  of  the  contractor's  trustee  is  held 
by  a  New  York  court  not  to  have  been 
atfected  by  the  amendment  of  1910  to  §  47a 
of  the  bankruptcy  act,  wherein  it  was  en- 
acted that  the  trustee,  as  to  all  property 
in,  or  coming  into,  the  custody  of  tne  bank- 
ruptcy court,  shall  be  vested  with  all  the 
rights  of  a  lien  creditor;  and  also,  as  to 
all  property  not  in  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with 
all  the  rights  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied. 
Hildreth  Granite  Co.  v.  Watervliet,  161 
App.  Div.  420,  146  N.  Y.  Supp.  449,  31 
Am.  Bankr.  Rep.  703,  reversing  82  Misc. 
243,  143  N.  Y.  Supp.  867,  30  Am.  Bankr. 
Rep.  789. 


Bight  to  enforce  lien  against  the  property 

improved. 

On  this  point  the  present  note  supple- 
ments the  earlier  one  appended  to  Pike 
Bros.  Lumber  Co.  v.  Mitchell,  26  L.R.A. 
(N.S.)  409.  It  will  be  observed  that  in 
the  case  just  cited  the  right  to  enforce  the 
lien  against  the  improvement  was  denied, 
while  in  Edeblb  v.  Drennan  it  is  allowed. 

In  Hastings  v.  Thompson,  47  Pa.  Super. 
Ct.  424,  involving  an  action  against  the 
owner  to  enforce  a  mechanics'  lien,  it  was 
held  that  the  plaintififs  claim  attached  as 
of  the  date  when  the  first  work  was  done, 
and  that  during  the  time  allowed  by  the 
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statute  for  filing  the  lien,  the  plaintifif  had 
a  preferential  statutory  claim  which  was 
perfected  bv  filing  the  lien  after  the  adjudi- 
cation of  the  contractor  in  bankruptcy.  It 
was  therefore  held,  as  in  cases  in  the  above 
subdivisions  involving  the  respective  rights 
of  the  trustee  and  the  subcontractor  under 
similar  state  statutes,  that  the  lien  was  not 
obtained  through  legal  proceedings  so  as  to 
render  it  null  under  §  67  of  the  bankruptcy 
act.  The  court  further  held  that  the  plain- 
tiff's lien  extended  to  work  done  after  the 
adjudication,  and  that  his  rights  in  this 
respect  were  not  affected  by  the  Pennsyl- 
vania statute  providing  that  where  bank- 
ruptcy proceedings  are  instituted  against 
any  contractor  or  owner,  they  o];^rate  to 
suspend  all  proceedings  upon  any  contract 
or  subcontract  with  him,  and  if  he  be  ad- 
judged a  bankrupt,  then  the  contractor 
or  subcontractor  may,  at  his  option,  refuse 
to  proceed  further  under  the  contract. 

Pike  Bros.  Lumber  Co.  v.  Mitchell,  supra, 
which  is  also  reported  in  132  Ga.  675,  26 
L.R.A.(N.S.)  409,  64  S.  E.  998,  was  followed 
in  Rome  Brick  Co.  v.  West,  134  Ga.  65,  67 
S.  £.  400,  holding  that,  in  order  to  foreclose 
a  materialman's  lien  for  materials  furnished 
the  contractor  to  be  used  in  improving 
the  property  of  another,  it  is  necessary 
that  the  materialman  have  judgment 
against  the  contractor  in  a  previous  action, 
or  that  the  contractor  be  sued  concurrently 
in  the  foreclosure  proceedings  with  the 
owner  of  the  property  improved;  and  that, 
if  the  contractor  be  adjud|;ed  a  bankrupt, 
so  that  no  judgment  in  personam  can  be 
had  against  him  in  an  action  at  law,  his  im- 
munity from  liability  to  a  personal  judg- 
ment will  not  give  the  materialman  a  right 
to-  foreclose  his  lien  in  equity  against  the 
property  improved.  Note,  in  this  connec- 
tion, Eberle  v.  Drennan.  L.  A.  W. 
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or  workman  bring  an  action  and  foreclose 
his  mechanics'  lien  against  the  owners  of 
property,  where  there  is  no  privity  of  con- 
tract between  the  owner  and  tuch  subcon- 
tractor or  materialman  or  workman,  with- 
out making  the  original  contractor,  or  his 
personal  representative,  a  party  to  such  ac- 
tion, and  procuring  first  a  personal  judg- 
ment against  the  original  contractor?  (3) 
Were  any  of  the  mechanics'  lien  claimants 
in  this  case  subcontractors  or  materialmen 
that  come  within  the  terms  of  our  statute?" 

The  referee  found,  and  his  findings  are 
entitled  to  the  same  weight  as  tiie  special 
verdict  of  a  jury,  that  John  M.  Eberle  and 
Lena  Eberle  were  husband  and  wife,  and 
that  the  title  to  the  property  described 
was  in  Lena  Eberle;  that  whilst  the  title 
to  the  land  in  question  was  in  Lena  Eberle, 
and  the  contract  for  the  building  was  signed 
by  John  M.  Eberle,  yet  he  was  acting  as 
the  agent  of  the  wife  in  his  transactions 
with  Kruger,  and  all  his  actions  were  rati- 
fied by  his  wife,  with  full  knowledge  of  all 
that  had  been  done.  As  this  finding  is  amp- 
ly supported  by  the  evidence,  it  disposes  of 
the   first  contention  of  plaintiffs   in  error. 

It  is  true,  as  contended  by  counsel,  that 
the  statute  (§  6151,  Comp.  Laws  1909) 
requires  that  the  labor  or  material  for 
which  a  lien  is  claimed  must  be  furnished 
under  a  contract  with  the  owner  of  the 
land,  but  a  contract  made  through  the 
agency  of  one  who  is  authorized  to  repre- 
sent the  owner,  or  whose  acts  are  fully 
ratified  by  the  owner  with  full  knowledge 
of  all  the  facts,  is  the  contract  of  the  own- 
er of  the  land  within  the  meaning  of  the 
statute. 

On  the  second  proposition,  the  referee 
found  that,  the  claims  having  been  adju- 
dicated and  allowed  in  the  bankruptcy 
court,  the  trustee  being  a  party  to  this  ac- 
tion, and  a  general  prayer  for  relief  being 
asked,  the  principal  obligor  is  sufficiently 
a  party  to  this  action  to  entitle  the  parties 
otherwise  entitled  thereto  to  a  foreclosure. 
Ko  authorities  are  cited  in  support  of  this 
proposition  by  counsel  for  any  of  the  par- 
ties. Counsel  for  plaintiffs  in  error  cites 
some  authorities  to  the  effect  that  an  orig- 
inal contractor  is  a  necessary  and  indispens- 
able party  to  an  action  to  foreclose  a  me- 
chanics' lien  by  a  subcontractor.  Phillips, 
Mechanics'  Liens,  §  395,  p.  643 :  Eockel,  Me- 
chanics' Liens,  «§  229,  p.  553;  O'Brien  v. 
Gooding,  194  111.  466,  62  N.  E.  898;  27  Cyc. 
435.  Those  cases  differ  from  the  one  at 
bar,  however,  in  that  there  was  no  trustee 
in  bankruptcy  in  them  who  was  made  a 
party  to  the  foreclosure  proceedings.  What- 
ever may  be  said  upon  the  merits  of  the 
foregoing  contention  or  the  correctness  of 
the  referee's  conclusion,  the  second  couten- 
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tion  of  the  plaintiffs  in  error  must  be  de- 
cided against  them  on  another  ground.  It 
is  well  settled  that  a  defect  of  parties  must 
be  taken  advantage  of  by  demurrer  if  the 
defect  appears  upon  the  face  of  the  plead- 
ing, otherwise  by  an  answer;  and  if  such 
objection  is  not  made  by  way  of  demurrer 
or  answer,  then  the  defect  is  deemed  to  be 
waived.  Wyman  v.  Herard,  9  Okla.  35, 
59  Pac.  1009;  Miller  v.  Campbell  Commis- 
sion Co.  13  Okla.  75,  74  Pac.  507;  Culbert- 
son  v.  Mann,  30  Okla.  249,  12(i  Pac.  918. 
The  plaintiffs  in  error,^  having  failed  to 
raise  this  question  in  any  of  their  plead- 
ings, are  precluded  from  raising  it  at  this 
time. 

On  the  third  proposition  the  referee  found 
that  the  successful  lienholders  furnished  the 
material  and  performed  the  labor  which 
was  used  in  the  construction  of  said  build- 
ing under  contracts  with  Kruger,  the  con- 
tractor. The  statute  (§  6153,  Comp.  Laws 
1909)  provides  that  "any  person  who  shall 
furnish  any  such  material  or  perform  such 
labor  under  a  subcontract  with  the  con- 
tractor, or  as  an  artisan  or  day  laborer  in 
the  employ  of  such  contractor,  may  obtain 
a  lien.  ..."  There  is  no  contention 
that  the  finding  of  the  referee  is  not  based 
upon  sufficient  evidence.  It  seems  to  us 
that  under  that  finding  the  materialmen 
and  laborers  embraced  therein  were  entitled 
to  a  lien. 

There  is  another  assignment  of  error,  to 
the  effect  that  the  court  erred  in  sustain- 
ing a  demurrer  to  the  first,  third,  and 
fourth  counts  of  the  plea  and  answer,  filed 
by  these  plaintiffs  in  error  to  the  amended 
petition  and  several  cross  petitions  in  the 
district  court.  As  counsel  has  not  complied 
with  rule  25  of  this  court,  in  that  he  has 
not  set  forth  the  material  parts  of  the 
pleadings  to  which  the  demurrer  was  sus- 
tained, together  with  such  other  statements 
of  the  record  as  are  necessary  to  a  full 
understanding  of  the  questions  presented 
to  this  court  for  decision,  so  that  no  exam- 
ination of  the  record  itself  need  be  made 
in  this  court,  we  will  not  pass  upon  this 
assignment. 

The  finding  of  the  referee  in  relation  to 
the  claim  of  the  Oklahoma  Brick  Company 
was  set  aside  by  the  court,  and  a  new  find- 
ing of  fact  by  the  court  was  substituted 
therefor,  as  follows:  "That  the  Oklahoma 
Brick  Company  furnished  the  material,  con- 
sisting of  building  brick  for  use  in  the 
erection  of  the  building  in  controversy  here- 
in, to  N.  E.  Sessing  and  Robt.  Kruger.  a 
partnership  composed  of  Robt.  Kruger  and 
N.  £.  Sessing;  that  said  brick  were  all  used 
in  the  erection  of  said  building,  but  that, 
the  same  having  been  furnished  to  the  said 
firm  of  Sessing  &  Kruger,  the  said  Oklaho- 
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mA  Brick  Company  is  not  entitled  to  any 
lien  on  said  building;  that  there  remains 
due  and  unpaid  on  said  account  the  sum 
of  ^23.56." 

On  the  authority  of  First  Nat.  Bank  v. 
Oklahoma  Xat.  Bank,  29  Okla.  411,  118  Pac. 
574,  the  cross  petitioner  contends  that  the 
court  below  was  without  authority  to  re- 
ject the  findings  of  the  referee  and  substi- 
tute findings  of  its  own.  Without  passing 
upon  that  question,  it  seems  to  us  the  court 
drew  an  erroneous  conclusion  of  law  from 
the  facts  found  by  it.  It  is  true  that  there  is 
some  eTidence  in  the  record  tending  to  sup- 
port the  findings  of  the  court  that  Kruger 
and  Sessing  were  partners  in  so  far  as  the 
brickwork  of  the  building  under  construc- 
tion was  concerned;  but,  it  being  admitted 
that  the  hrick  company  furnished  the  ma- 
terial for  use  in  the  building  in  controversy 
under  a  contract  with  Kruger,  a  member  of 
the  firm,  the  fact  that  Kruger  and  Sessing 
were  partners  would  not  deprive  the  claim- 
ant of  its  lien  merely  because  its  statement 
named  Kruger  alone  as  the  person  to  whom 
the  materials  were  furnished.  The  purpose 
of  the  mechanics'  lien  law  is  to  afford  se- 
curity to  a  designated  class  of  persons.  The 
ftatute  provides  the  procedure  to  be  fol- 
lowed in  order  to  come  within  the  provisions 
of  the  Uw,  and  if  one  of  that  class  furnish- 
es material  which  is  actually  used  in  the 
construction  of  a  building,  and  subsequent- 
ly complies  with  the  provisions  of  the  law 
relative  to  the  procedure  necessary  to  es- 
tablish a  lien,  he  should  not  be  devested  of 
his  right  by  reason  of  his  failure  to  state 
with  precision  the  party  to  whom  the  ma- 
terial was  furnished.  This  is  particularly 
true  where  it  is  not  made  to  appear  that 
the  party  against  whose  property  the  lien  is 
claimed  has  been  injured  by  reason  of  any 
such  technical  defect.  The  essential  fact  p>. 
he  set  out  in  the  lien  statement  is  that  cer- 
tain materials  were  furnished  which  were 
ictually  used  in  the  construction  of  the 
building  on  certain  described  premises.  The 
purpose  of  naming  the  contractor  in  such 
statement  is  apparently  to  apprise  the  own- 
er under  what  authority  the  material  was 
furnished,  and  thereby  afford  him  protec- 
tion as  to  payments  to  be  made  to  the  con- 
tractor; and  unless  the  owner  has  been  mis- 
led to  his  injury  by  reason  of  the  erroneous 
designation  of  the  parties  by  whom  the 
materials  were  furnished,  such  a  defect  is 
not  f  ataL 

In  Putnam  v.  Ross,  46  Mo.  337,  the  no- 
tice of  claim  stated  that  the  indebtedness 
vas  due  from  Ross  &  Shane,  contractors. 
It  tamed  out  that  the  clain^  was  against 
Ross  alone,  his  former  partner.  The  own- 
ers of  the  premises  insisted  that  the  error 
in  the  notice  was  fatal  to  the  plaintiffs' 
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lien  but  the  court  says:  "The  defendants' 
view  seems  to  be  founded  upon  the  theory 
that  the  mechanics'  lien  enactment  is  in 
derogation  of  the  common  law,  and  that  its 
provisions  are  therefore  to  be  construed 
with  a  rigid  strictness  against  those  who 
seek  to  avail  themselves  of  its  intended 
benefits.  There  may  be  decisions  which 
lend  support  to  that  theory,  but  the  better 
opinion  is  that  the  provisions  of  the  me- 
chanics' lien  law  should  be '  interpreted  so 
as  to  carry  out  the  object  had  in  view  by 
the  legislature  in  enacting  it;  namely,  the 
security  of  the  classes  of  persons  named 
in  the  act,  upon  its  provisions  being  in  good 
faith  substantially  complied  with  on  their 
part.  It  has  become  the  settled  policy  of 
this  state,  as  in  most,  if  not  all,  the  states, 
to  secure  mechanics  and  materialmen  by 
giving  them  a  lien  upon  the  property  they 
have  contributed  to  improve  or  create.  The 
law  itself  has  grown  up  from  small  begin- 
nings to  its  present  unquestioned  import- 
ance. And  the  whole  course  of  legislation 
on  the  subject  shows  that  it  has  been  the 
intention  of  the  legislature  to  avoid  un- 
friendly strictness  and  mere  technicality. 
The  spirit  and  purpose  of  the  law  is  to  do 
substantial  justice  to  all  parties  who  may 
be  affected  by  its  provisions.  It  has  there- 
fore been  enacted  (Gen.  Stat.  1865,  p.  911, 
§  19)  that  when  a  party  who  deals  with  the 
principal  contractor,  and  not  directly  with 
the  owner,  wishes  to  avail  himself  of  the 
benefits  of  the  enactment,  he  shall  notify 
the  owner,  ten  days  in  advance  of  filing 
the  lien,  of  his  purpose  to  do  so,  stating  in 
the  notice  the  amount  of  his  claim,  and 
'from  whom  it  is  due.'  The  plaintiffs 
sought  to  comply  with  that  requirement, 
but  failed  to  state  with  precision  who  was 
their  debtor,  giving  the  name  of  a  business 
firm,  instead  of  the  name  of  the  party  v/ho 
had  been  the  senior  member  of  that  firm. 
He  gave  the  name  of  his  real  debtor,  but 
erroneously  coupled  with  it  the  name  of  a 
third  party  who  was  not  liable.  Were  the 
defendants  misled  to  their  injury  by  this 
mistake?  If  so,  they  ought  not  to  suffer  in 
consequence  of  the  plaintiffs'  inadvertence. 
But  there  is  no  probability  that  they  were 
harmed  by  the  error.  At  all  events,  it  is 
not  to  be  so  presumed  in  the  absence  of  evi- 
dence. If  the  error  wrought  the  defendants 
any  harm,  it  cannot  be  difficult  for  them 
to  show  it;  but  they  aver  nothing  and  prove 
nothing  in  that  direction.  Their  objections 
rest  on  purely  technical  and  overcritical 
grounds." 

Substantially  the  same  conclusion  was 
reached  in  Tibbetts  v.  Moore,  23  Cal.  208, 
9  Mor.  Min.  Rep.  348,  where  it  was  held 
that  a  notice  which  stated  that  the  materi- 
als were  furnished  to  '"Moore  &  Company'* 
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was  sufficient,  although  the  materials  were 
in  fact  furnished  to  Moore  alone.  And  in 
Hauptman  v.  Catlin,  3  E.  D.  Smith  (K.  Y. 
C.  P.)  666,  where  it  was  held  that  where 
a  notice  stated  a  claim  against  A  and  B, 
his  wife,  upon  a  contract  with  A  alone, 
and  the  contract  was  in  fact  made  by  t!ie 
husband,  acting  merely  as  the  agent  of  his 
wife,  the  notice  was  sufficient. 

The  supreme  court  of  Kansas  (First 
Preab.  Church  v.  Santy,  52  Kan.  462,  34 
Pac.  974)  passed  upon  the  same  question 
in  a  ca^e  somewhat  similar  to  the  case  at 
bar.  In  that  case  the  materials  were  actu- 
ally furnished  to  a  partnership,  but  in  the 
lien  statement  the  subcontractor  named 
only  the  individual  member  with  whom  he 
dealt  as  the  contractor.  In  discussing  the 
question  now  under  consideration,  Mr.  Jus- 
tice Allen  says:  ''In  the  statement  filed 
by  the  Hutchinson  Hardware  Company,  the 
trustees  are  named  as  the  owners  of  the 
building,  and  George  E.  Thompson,  one  of 
the  contractors,  alone  is  named  as  the  con- 
tractor. It  is  urged  that  this  is  insuffi- 
cient; that  the  church  corporation  should 
have  been  named  as  the  owner,  and  the 
firm  name  of  Thompson,  Hanna,  &  Company 
should  have  been  given  as  the  contractors. 
Section  3,  art.  12,  of  the  Constitution 
reads:  *The  title  to  all  property  of  reli- 
gious corporations  shall  vest  in  trustees, 
whose  election  $hall  be  by  the  members  of 
such  corporation.'  In  the  statement  live 
persons  are  named  as  trustees  of  the  First 
Presbyterian  Church  of  Hutchinson.  As 
the  legal  title  to  the  property,  under  the 
constitutional  provision,  is  vested  in  the 
trustees,  and,  as  they  were  named,  not  as 
individuals,  but  as  trustees  of  the  church 
corporation,  the  statement  is  clearly  suffi- 
cient in  that  respect.  George  Thompson,  one 
of  the  firm  of  Thompson,  Hanna,  &  Compa- 
ny, is  alone  named  as  the  contractor.  It 
appears  that  the  materials  furnished  by 
the  hardware  company  were  in  fact  sold 
and  charged  to  Thompson,  but  were  so  sold 
to  be  used  in  the  erection  of  the  church 
building,  and  the  items  charged  were  en- 
tered on  the  daybook  as  for  the  church. 
Thompson  alone  was  not  the  contractor,  but 
he  was  the  head  of  the  firm  who  were  the 
contractors.  He,  in  fact,  bought  all  of  the 
hardware  from  the  company  for  the  purpose 
of  using  it  in  the  erection  of  the  building. 
It  was  so  used.  The  plaintiff  in  error  had 
the  full  benefit  of  it,  and  unless  the  defend- 
ants in  error  have  failed  to  comply  sub- 
stantially with  the  law,  they  should  be  pro- 
tected in  their  lien.  The  object  of  naming 
the  contractor  would  seem  to  be  to  apprise 
the  owner  and  other  persons  by  what  au- 
thority and  under  whom  the  subcontractor 
claims  a  right  to  his  lien.  Now,  it  might 
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happen,  doubtless  often  does,  that  subcon- 
tractors are  not  informed  as  to  the  names 
of  all  persons  interested  in  the  original  con- 
tract and  the  firm  name  in  which  the  con- 
tract is  taken.  It  would  not  be  just,  nor 
does  the  spirit  of  the  statute  require,  that 
subcontractors  should  be  defeated  of  their 
liens  if  they  make  a  mistake  by  incorrectly 
naming  the  original  contractors,  where  the 
name  is  given  of  the  contractor  with  whom 
they  dealt,  and  who  was,  in  fact,  in  charge 
of  the  work  of  erecting  the  building  as  a 
contractor.  Tibbetts  v.  Moore,  supra;  Da- 
vis V.  Livingston,  29  Cal.  283;  Putnam  v. 
Ross,  46  Mo.  337;  Brown  v.  Welch,  5  Hun, 
582." 

It  seems  to  us  that  under  the  foregoing 
authorities  the  court  should  have  allowed 
the  lien  of  the  Oklahoma  Brick  Company 
upon  its  own  findings  of  fact.  In  all  other 
respects  the  judgment  of  the  court  below  is 
affirmed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  accordance 
with  the  views  herein  expressed. 

All  the  Justices  concur,  except  Dunn,  J., 
absent. 

A  petition  for  rehearing  having  been  filed, 
Dunn,  J.,  on  November  4,  1913,  handed 
down  the  following  response: 

On  the  coming  down  of  the  original  opin- 
ion in  this  case  plaintiffs  in  error  filed  their 
petition  for  rehearing,  as  also  did  H.  Y. 
Thompson,  successor  of  W.  C.  Pierce,  who 
was  trustee  in  bankruptcy  for  Kruger,  the 
original  contractor.  It  is  insisted  by  plain- 
tiffs in  error:  First,  that  by  and  on  ac- 
count of  the  bankruptcy  of  the  original 
contractor,  the  claims  for  liens  against  the 
property  of  these  plaintiffs  in  error  on  the 
part  of  the  subcontractors  and  material- 
men were  wiped  out;  that  there  is  but  one 
debt,  which  is  the  debt  of  the  contractor, 
and  when  this  is  settled,  either  by  payment 
or  bankruptcy,  the  foundation  for  the  lien 
fails,  and  to  support  this  claim  cite  the 
case  of  Pike  Bros.  Lumber  Co.  v.  Mitchell, 
132  Ga.  675,  26  L.R.A.(N.S.)  409.  64  S.  E. 
998,  and  some  other  cases  from  that  juris- 
diction. Counsel  for  the  lien  claimants  as 
sigainst  this  contention  cite,  among  others, 
the  following  authorities:  Re  Huston,  7 
Am.  Bankr.  Rep.  92;  Crane  Co.  v.  Pneu- 
matic Signal  Co.  42  Misc.  338,  86  N.  Y. 
Supp.  711,  94  App.  Div.  53,  87  N.  Y.  Supp. 
917,  11  Am.  Bankr.  Rep.  747;  Re  Grissler, 
69  C.  C.  A.  406,  136  Fed.  754,  13  Am.  Bankr. 
Rep.  508 — to  support  the  proposition  that 
an  adjudication  of  bankruptcy  of  the  origi- 
nal contractor  does  not  cut  off  the  right  of 
a  subcontractor  or  materialman  to  file  and 
enforce  his  lien  against  the  owner's  land; 
and  in  our  judgment  it  was  not  the  inten- 
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tion  of  the  l^islature  in  its  passage  of  the 
meclianics*  lien  act  to  provide  that  the  in- 
solvency or  bankruptcy  of  the  principal 
contractor  should  defeat  the  claims  men- 
tioned. See  also  John  P.  Kane  Co.  v.  Kin- 
ney, 174  N.  Y.  69,  66  N.  E.  619.  It  is  true 
I  6156,  Comp.  Laws  1909,  provides  that  the 
ori^nal  contractor  shall  be  made  a  party 
defendant  in  all  such  actions,  and  it  is 
further  true  that  where  he  has  become  a 
bankrupt  he  cannot  be  sued  and  the  liability 
enforced  personally  against  him,  but  the 
Terj  purpose  of  the  act  is  to  subject  the 
property  of  the  owner  to  the  payment  of  the 
debts  incurred  by  the  original  contractor 
when  he  does  not  pay  them  himself,  and  it 
would  be  a  strange  anomaly  if,  when  that 
very  condition  arises  and  the  original  con- 
tractor availed  himself  of  the  bankruptcy 
statute,  the  law  which  was  made  to  protect 
such  of  his  creditors  would  then,  when  need- 
ed moBt,  wholly  fail.  When  the  owner  be- 
gins to  construct  his  building,  engages  his 
contractor,  and  the  contractor  purchases 
material  or  employs  laborers,  they  all  act 
vith  this  statute  in  view,  and  with  the 
knowledge  on  the  part  of  all  that  the  lia- 
bility of  the  original  contractor  to  materi- 
almen and  laborers  within  the  scope  of  his 
contract  may,  on  his  failure  to  meet  it,  be 
enforced  against  the  property.  Under  the 
authorities,  the  death  of  the  original  con- 
tractor will  not  defeat  such  claims,  and  his 
executor  or  administrator  is  properly  made 
a  party  to  the  proceeding.  Vernon  v.  Har- 
per, 79  Ohio  St.  181,  20  L.R.A.(N.S.)  44, 
S6  X.  £.  882.  And  we  can  see  no  reason 
wkv  the  trustee  in  bankruptcy  might  not 
likewise  be  made  the  party  defendant. 
Hence  we  conclude  and  agree  with  counsel 
for  the  claimants  that  the  bankruptcy  of 
the  original  contractor  in  this  case  did  not 
vipe  out  the  right  to  the  lien  of  the  ma- 
terialmen and  subcontractors. 

But,  it  is  contended,  and  the  record  dis- 
closes, that  although  nominally  made  a 
party,  no  prayer  was  made  against  the  trus- 
tee, and  no  judgment  taken  establishing 
tlie  debt  of  the  subcontractors  and  materi- 
almen as  a  foundation  for  their  lien  against 
Ow  property  of  the  plaintiflfs  in  error,  and 
tbis  failure  is  made  the  ground  for  the  in- 
wt«ice  of  the  plaintiffs  in  error  that  the 
action  must  fail  and  the  liens  awarded  by 
tbe  judgment  of  the  trial  court  be  set  aside 
*nd  its  judgment  reversed.  In  this  con- 
tention we  are  constrained  to  concur. 

The  statute  §  6156,  supra,  provides:  *'In 
rach  actions  all  persons  whose  liens  are 
Sled  as  herein  provided,  and  other  encum- 
brances, shall  be  made  parties,  and  issues 
sball  be  made  and  trials  had  as  in  other 
^Me8.  Where  such  action  is  brought  by  a 
subcontractor,  or  other  person  not  the  orig- 
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inal  contractor,  such  original  contractor 
shall  be  made  a  party  defendant,  and  shall 
at  his  own  expense  defend  against  the  claim 
of  every  subcontractor,  or  other  person 
claiming  a  lien  under  this  act,  and  if  he 
fails  to  make  such  defense  the  owner  may 
make  the  same  at  the  expense  of  such  con- 
tractor; and  until  all  such  claims,  costs, 
and  expenses  are  finally  adjudicated,  and 
defeated  or  satisfied,  the  owner  shall  be  en- 
titled to  retain  from  the  contractor  the 
amount  thereof,  and  such  costs  and  expens- 
es as  he  may  be  required  to  pay :  Provided, 
that  if  the  sheriff  of  the  county  in  which 
such  action  is  pending  shall  make  return 
that  he  is  unable  to  find  such  original  con- 
tractor, the  court  may  proceed  to  adjudicate 
thA  liens  upon  the  land  and  render  judgment 
to  enforce  the  same  with  costs.''  No  conten- 
tion  is  made  in  this  case  that  the  proviso 
contained  in  the  statute  existed,  and  hence 
the  terms  of  the  statute  are  before  us.  While 
there  is  some  confiict  in  the  authorities  on 
the  proposition,  in  our  judgment  the  great 
weight  of  them  makes  the  original  contrac- 
tor in  an  action  to  enforce  a  lien  such  as 
in  this  case,  not  only  a  proper  and  neces- 
sary, but  indispensable,  party  to  the  pro- 
ceeding. Authorities  supporting  in  full,  or 
inferentially  and  effect,  this  proposition, 
may  be  noted  as  follows:  Alberti  v.  Moore, 
20  Okla.  78,  14  L.R.A.(N.S.)  1036,  93  Pac. 
543;  Emmet  v.  Rotary  Mill  Co.  2  Minn. 
286,  Gil.  248;  Estey  v.  Hallack  &  H.  Lum- 
ber Co.  4  Colo.  App.  165,  34  Pac.  1113; 
Sayre-Newton  Lumber  Co.  v.  Park,  4  Colo. 
App.  482,  36  Pac.  445;  Union  P.  R.  Co. 
V.  Davidson,  21  Colo.  93,  39  Pac.  1095; 
Steinmann  v.  Strimple,  29  Mo.  App.  478; 
Edward  McLundie  &  Co.  v.  Mount,  145  Mo. 
App.  660,  123  S.  W.'966;  O'Neil  Lumber 
Co.  V.  Greffet,  154  Mo.  App.  33,  133  S.  W. 
113;  Wagner  v.  St.  Peter's  Hospital,  32 
Mont.  206,  79  Pac.  1054;  Missoula  Mercan- 
tile Co.  v.  O'Donnell,  24  Mont.  76,  60  Pac. 
694,  991;  Kerns  v.  Flynn,  61  Mich.  573,  17 
N.  W.  62;  Godfrey  Lumber  Co.  v.  Kline, 
160  Mich.  566,  126  N.  W.  682;  Augir  v. 
Warder,  68  W.  Va.  752,  33  L.R.A.(N.S.)  69, 
70  S.  E.  719;  Flake  v.  Central  Hardware 
Co.  96  Miss.  838,  51  So.  461;  Tracy  v.  Kerr, 
47  Kan.  656,  28  Pac.  707. 

The  supreme  court  of  Kansas  in  the  case 
last  cited,  after  quoting  the  foregoing  stat- 
ute, which  is  a  part  of  the  practice  act 
adopted  by  us,  speaking  on  this  subject, 
says:  "The  language  is  so  plain,  the  com- 
mand that  the  contractor  be  made  a  party 
so  imperative,  that  requirement  is  so  man- 
datory, and  the  result  of  a  failure  or  re- 
fusal to  make  him  a  party  is  so  specifically 
stated,  tliat  there  seems  to  be  no  fair 
ground,  either  by  construction  or  otherwise, 
on  which   to  place  approval  of  the  ruling 
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of  the  trial  eourt."  Which  ruling  was  to  i 
the  effect  that  he  was  not  an  indispensable 
party.  Dealing  further  with  tlie  same  sub- 
ject, it  is  said:  "It  may  be  suggested  that 
if  the  subcontractor,  or  other  person  not 
the  original  contractor,  neglect  or  refuse  to 
make  the  contractor  a  party,  the  owner  may 
do  so  on  his  own  motion,  and  while  it  is 
probably  true  that  the  trial  court  would 
permit  or  order  this  to  be  done,  yet  the 
plain  command  of  the  statute  is  that  the 
contractor  shall  be  made  a  party,  and  we 
think  it  is  primarily  the  duty  of  the  party 
instituting  such  an  action  to  do  so." 

Speaking  to  this  same  point,  the  Colorado 
court  of  appeals  in  the  case  of  Estey  v. 
Hallack  &  H.  Lumber  Co.  4  Colo.  App.  165, 
34  Pac.  1115,  says:  **Davis  v.  John  Mouat 
Lumber  Co,  2  Colo.  App.  381,  31  Pac.  187,  is 
conclusive  of  this  case.  The  necessity  of 
making  the  contractor  a  party  is  carefully 
examined  and  discussed  fully.  The  court 
said:  'It  has  been  often  held  that  the  con- 
tractor was  an  indispensable  party  to  the 
action.  With  this  we  agree,  and  adjudge 
that  the  contractor  is  not  only  a  proper, 
but  a  necessary  and  indispensable,  party, 
against  whom  a  debt  must  be  established  as 
the  foundation  of  the  decree  for  the  fore- 
closure of  the  lien.*  This  conclusion  is  well 
sustained  by  authority.  See  Phillips,  Me- 
chanics' Liens,  §  397;  Vreeland  v.  Ells- 
worth, 71  Iowa,  347,  32  N.  W.  374;  Kerns 
V,  Flynn,  61  Mich.  673,  17  N.  W.  62;  Sin- 
nickson  v.  Lynch,  25  N.  J.  L.  317;  Pennoyer 
V.  Neff,  96  U.  S.  714,  24  L.  ed.  565.  The 
conclusion  is  founded  on  principle  and 
sound  legal  logic.  No  privity  of  contract 
exists  between  the  owner  and  the  subcon- 
tractor; the  contractor  is  the  primary  debt- 
or; if  the  amount  could  be  collected  from 
him  there  would  be  no  resulting  claim 
against  the  property  of  the  owner;  the 
claim  against  the  property  is  secondary, 
ancillary.  Not  only  must  there  be  a  pri- 
mary judgment  against  the  contractor,  but 
there  must  bo  an  adjudication  or  settlement 
of  the  amount  due  subcontractors, — mat- 
ters of  which  the  owner  can  have  no  knowl- 
edge whatever, — and  in  order  to  fix  the 
amount  for  which  subcontractors  could 
charge  the  property,  an  adjudication  or 
accounting  between  the  owner  and  the  con- 
tractor is  indispensable.  It  is  claimed  that 
by  proceeding  to  trial  without  urging  and 
relying  upon  the  want  of  the  contractor  as 
a  necessary  party  the  irregularity  was 
waived.  In  such  cases  there  can  be  no  waiv- 
er. A  judgment  against  the  contractor  is 
an  indispensable  prerequisite  to  a  lien  up- 
on the  property.  The  owner  and  subcon- 
tractors cannot  adjudicate  and  settle  the 
accounts  and  equities  between  the  contractor 
and  the  subcontractors,  nor  can  they  adju- 
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dicate  and  adjust  claims  and  matters  be- 
tween the  owner  and  the  contractor.  In 
one  case  the  owner  and  contractor  are  the 
contracting  parties;  in  the  other,  the  con- 
tractor and  subcontractors.  The  right  to 
the  lien  is  purely  statutory,  is  subsidiary 
and  contingent,  dependent  upon  the  enforc- 
ing the  judgment  against  the  contractor- 
The  owner  is  not  primarily  liable;  hence 
the  indispensable  necessity  of  the  contractor 
being  before  the  court  as  a  party  to  a  tri- 
angular adjudication,  and  the  necessity,  pri- 
marily, of  a  judgment  against  the  contract- 
or as  9,  basis  of  proceedings  against  the 
property  of  the  owner." 

We  therefore  hold  that  the  original  con- 
tractor, by  and  through  his  trustee  in  this 
case,  was  an  indispensable  party  to  the 
proceeding  brought  for  the  purpose  of  es- 
tablishing the  liens  in  this  case. 

In  reference  to  the  claim  of  the  estate 
of  the  bankrupt,  represented  by  H.  Y. 
Thompson,  Esq.,  it  is  claimed  that  Robert 
Kruger,  the  original  contractor,  became  a 
bankrupt  during  the  time  he  was  engaged 
in  constructing  the  building,  and  had 
earned,  under  his  contract,  something  over 
$1,400,  but  the  same  had  not  been  paid  be- 
cause not  due  until  the  completion  of  the 
building.  The  receiver  of  the  bankrupt  ap- 
plied to  the  referee  in  bankruptcy  for  an 
order  directing  him  to  complete  the  build- 
ing, in  order  that  the  estate  might  receive 
the  amount  of  money  due,  and  at  the  same 
time  J.  M.  Eberle,  one  of  the  plaintiffs  in 
error,  and  agent  for  the  other  in  the  con- 
struction of  the  building,  appeared  in  court 
and  urged  the  referee  to  finish  the  building. 
Under  this  an  order  was  made,  and  the 
building  was  completed  at  an  additional  ex- 
pense to  the  bankrupt's  estate,  for  all  of 
which  the  trustee  asked  a  lien.  This  the 
referee  allowed,  but  the  trial  court  denied, 
holding  that  the  contractor  and  his  trustee 
in  bankruptcy,  having  failed  to  build  and 
deliver  to  the  owners  the  building,  and  hav- 
ing failed  to  pay  for  the  materials  furnished 
by  the  various  lien  claimants,  were  not  en- 
titled to  recover  any  judgment  or  lien  upon 
the  building,  from  which  action  the  trustee, 
by  cross  petition  in  error,  has  brought  the 
matter  to  this  court  for  review,  and  asks 
judgment  upon  the  evidence  to  discover 
which  we  are  referred  to  the  1,100-page 
record  before  us.  None  or  but  little  of  the 
evidence  is  set  out  in  the  abstract  and 
briefs,  either  to  support  or  defeat  the  claim 
of  the  trustee.  The  presumption  is  that 
the  judgment  of  the  trial  court  is  correct, 
and  the  burden  in  this  court  is  upon  him 
who  assails  it  to  show  that  it  is  wrong. 
We  have  no  way  of  knowing  that  the  claim 
made  and  lien  claimed  by  the  trustee  does 
not  include  within   it  some  or  all   of   the 
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claims  of  the  other  parties  who  are  likewise 
seeking  to  enforce  them  against  the  proper- 
ty of  plaintiffs  in  error.  The  inequitable 
result  of  such  a  situation  is  too  apparent 
to  require  more  than  its  statement,  if  true, 
to  reject  it.  We  will  not,  however,  fore- 
close the  trustee  in  this  manner,  but  will 
remit  his  claim  to  the  same  course  that  we 
do  the  others,  for  the  authority  was  vested 
in  the  bankruptcy  court  to  authorize  the 
business  of  this  bankrupt  te  be  conducted 
for  a  limited  period  by  the  receiver.  See 
bankruptcy  act,  §  2  (5) ;  1  Remington, 
Bankr.  §  387;  Re  Richards  (D.  C.)  127 
Fed.  772;  Re  Reinboth,  16  L.R.A.(N.S.) 
341,  85  C.  C.  A.  340,  167  Fed.  672,  19  Am. 
Bankr.  Rep.  15.  And,  if  otherwise  entitled 
to  the  lien,  the  fact  that  it  arose  out  of 
service  rendered  by  the  contractor's  receiv- 
er or  trustee  in  bankruptcy  will  not  be  suffi- 
cient to  defeat  it. 

This  action  has  been  an  expensive  one 
for  all  the  parties,  and  it  is  to  be  deplored 
that  it  cannot  be  ended  at  this  time,  but 
it  is  better  to  conclude  it  later  and  have 
justice  rendered  between  the  parties  than 
to  conclude  it  now,  and  perhaps  wrongfully. 

The  case  of  Grodfrey  Lumber  Co.  v.  Kline, 
160  Mich.  665,  126  N.  W.  682,  was  one  simi- 
lar to  the  case  at  bar.     In  that  case  the 
plaintiffs  failed  because  the  principal  con- 
tractor w^as  not  nmde  a   party  defendant, 
just    as   the    plaintiff   and   the   other    lien 
claimants  have  failed  in  this  case,  and  for 
tbe   same   reason.     That   court,   exercising, 
in  our  judgment,  a  righteous  discretion,  de- 
creed that  "the  decree  of  the  circuit  court 
is  reversed,   with  costs   of  both  courts   in 
favor  of  defendant,  and  the  cause  will  be 
remanded   to  the   circuit   court,   with   per- 
mi^ion  to  amend  the  bill  of  complaint  by 
making  the  principal  contractor  a  party  de- 
fendant.    Casserly  v.  Wayne  Circuit  Judge, 
124  Mich.  157,  83  Am.  St.  Rep.  320,  82  N. 
W.  841;    Prather   Engineering   Co.    v.    De- 
troit, F.  &  S.  R.  Co.  162  Mich.  585,  116  N. 
W.  376.     If  the  parties  so  elect,  the  case 
may  proceed  to  a  hearing  on  the  record  al- 
readv  made." 

m 

The  same  order  will  be  made  in  the  case 
at  bar.  The  filing  of  the  claims  in  the 
bankruptcy  court  was  not  a  compliance 
vith  the  mechanics'  lien  statute,  and  could 
sot  affect  this  case,  except,  of  course,  any 
allowance  there  secured  would  reduce  the 
tmount  of  the  lien,  and,  In  our  judgment, 
the  order  of  the  court  appointing  the  ref- 
eree was  sufficiently  broad,  and  was  intend- 
ed to  require  him  to  report  the  'evidence. 
The  entire  matter  on  the  record  is  before 
the  court,  and  the  parties  may  amend  their 
pleadings,  making  the  trustee  in  bankruptcy 
t  party,  with  a  prayer  for  judgment  against 
Mm;  and,  if  the  present  record  already 
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made  is  sufficiently  broad  upon  which  to 
predicate  a  finding  by  the  court,  the  parties 
may,  if  they  elect,  avail  themselves  thereof, 
tendering  such  additional  evidence  as  they 
may  desire.  The  determination  of  the  moot- 
ed points  of  law,  it  is  hoped,  will  enable 
these  litigants  to  settle  the  case  and  so 
close  up  the  controversy;  but,  should  this 
not  be  accomplished,  it  is  expected  that  the 
evidence  relied  on  for  recovery  in  this  court 
will  be  properly  abstracted  and  the  require- 
ments of  rule  25  as  to  briefs  observed. 

The  petition   for  rehearing  is  otherwise 
denied. 

Hayes,  Ch.  J.,  and  Turner,  WilUams, 
and  Kane,  JJ.,  concur. 


OREGON  SUPREME  COURTt 

(In  Banc.) 

CHARLES  H.  MALZER,  Respt., 

V. 

HENRY  SCHISLER,  Appt. 

(67  Or.  356,  136  Pac.  14.) 

Contract  —  parol  sale  of  land  —  delivery 
of  deed  to  stranger. 

The  fact  that,  by  direction  of  the  pur- 
chaser, the  deed  was  made  to  a  stranger, 
does  not  change  the  rule  that  a  parol  con- 
tract to  purchase  real  estate  may  be  en- 
forced if  the  deed  has  been  executed  and 
delivered. 

(November  11,  1913.) 

Note.  —  Action  for  purchase  price  on 
oral  contract  of  sale  of  land  where 
deed  has  heen  delivered. 

As  to  taking  possession  of  real  property  as 
part  performance  to  satisfy  the  statute  of 
frauds,  see  the  note  to  Roberts  v.  Temple- 
ton,  3  L.R.A.(N.S.)   790. 

As  to  deed  delivered  in  escrow  as  satisfy- 
ing the  statute  of  frauds,  see  note  to  Moore 
V.  Ward,  43  L.R.A.(N.S.)   391. 

The  general  rule  is  that  where  a  parol 
contract  for  the  sale  of  land  has  been  exe- 
cuted as  to  the  part  within  the  statute  of 
frauds,  by  delivery  and  acceptance  of  a 
deed  for  the  premises,  the  statute  has  no 
application,  and  the  vendor  may  recover  the 
purchase  price  in  an  action  upon  the  con- 
tract. This  was  the  rule  (except  where 
otherwise  noted)  laid  down  in  the  follow- 
ing cases:  Worden  v.  Sharp,  56  111.  104; 
Knight  V.  Collings,  227  111.  348,  81  N.  E. 
346;  Rogan  v.  Arnold,  233  111.  19,  84  N.  E. 
58  {dictum)  ;  Schlueter  v.  Leady,  103  111. 
App.  425;  Huston  v.  Stewart,  64  Ind.  388; 
Stephenson  v.  Arnold,  89  Ind.  426  (holding 
that  the  fact  that  the  contract  provided  for 
a  conveyance  by  a  third  person  did  not  pre- 
vent its  enforcement  by  the  vendor,  in  case 
the  conveyance  bargained  for  is  executed) ; 
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L  PPEAL  by  defendant  from  a  judgment 
ix  of  the  Circuit  Court  for  Wallowa  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  a  balance  due  on  the  purchase 
price  of  certain  land.    Affirmed. 

Statement  by  Eakln,  J.: 

This  is  an  action  to  recover  a  balance  due 
on  the  purchase  price  of  land.  Plaintiff 
sold  a  certain  tract  of  land  to  defendant 
for  the  consideration  of  $1,700,  and  by  de- 
fendant's direction  conveyed  the  tract  di- 
rectly to  Denny.  Defendant  paid  $700  cash 
at  the  time  of  the  contract,  and  assumed 
and  agreed  to  pay  a  mortgage  then  exist- 
ing on  the  land  in  the  sum  of  $800.  This 
left  a  balance  of  $200,  which  defendant 
agreed  to  pay  within  a  few  days.  The 
complaint  alleges  that  he  has  not  paid  the 
$200,  and  neglects  and  refuses  so  to  do. 
After  a  demurrer  to  the  complaint  was  over- 


ruled, defendant  answered,  denying  the 
allegations  of  the  complaint,  and  as  an 
affirmative  defense  pleaded  the  statute  of 
frauds,  to  which  a  demurrer  wao  sustained. 
Defendant  then  filed  an  amended  answer, 
which  is  a  specific  denial  of  every  alle- 
gation of  the  complaint,  except  that  he  has 
not  paid  the  $200.  Upon  the  trial  the  de- 
fendant objected  to  the  proof  offered  by  the 
plaintiff  to  establish  the  agreement  of  sale 
And  promise  to  pay,  for  the  reason  that  it 
is  an  attempt  to  prove  by  parol  an  agree- 
ment for  the  sale  of  real  estate,  which  ob- 
jection was  overruled.  Upon  trial  verdict 
was  rendered  for  the  plaintiff.  Defendant 
appeals. 

Mr.  Thomas  M.  Dill,  for  appellant: 
Under  the  statute  of  frauds,  an  agreement 
for  the  sale  of  real  property,  or  any  inter- 
est therein,  is  void  unless  the  same  is  in 


Ayers  v.  Slifer,  89  Ind.  433  (holding  that 
an  action  on  account  for  the  purchase  price 
lies) ;  Luzader  v.  Richmond,  128  Ind.  344, 
27  N.  E.  736  {dictum  to  effect  that  parol 
contract  for  the  sale  of  land  would  be  taken 
out  of  the  statute  of  frauds  upon  delivery 
of  a  deed  to  a  third  person  for  use  of  the 
vendee,  provided  such  delivery  was  uncon- 
ditional )  ;  McCoy  v.  McCoy,  32  Ind.  App.  38, 
102  Am.  St.  Rep.  223,  69  N.  E.  193;  Dorr  Cat- 
tle Co.  V.  Des  Moines  Nat.  Bank,  127  Iowa, 
163,  98  N.  W.  918,  4  Ann.  Cas.  519  (deed  un- 
conditionally delivered  to  authorized  agent 
of  vendee)  ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
English,  38  Kan.  110,  16  Pac.  82;  Hunter  v. 
Simrall,  5  Litt.  (Ky.)  62  {dictum);  Grant 
V.  Settle,  1  Ky.  L.  Rep.  344;  Gaines  v.  Fitch, 

14  Ky.  L.  Rep.  620;  Linscott  v.  Mclntire, 

15  Me.  201,  33  Am.  Dec.  602;  Pomeroy  v. 
Winship,  12  Mass.  514,  7  Am.  Dec.  91 
{dictum)  ;  Wilkinson  v.  Scott,  17  Mass. 
249  (The  court  said:  "It  is  not  a  case 
within  the  statute  of  frauds,  because  it  is 
not  a  contract  for  the  sale  of  lands.  That 
contract  was  executed  and  finished  by  the 
deed.  This  is  only  a  demand  for  money 
arising  out  of  that  contract")  ;  Brackett 
v.  Evans,  1  Cush.  79;  Nutting  v.  Dickinson, 
8  Allen,  640;  Basford  v.  Pearson,  9  Allen, 
387,  85  Am.  Dec.  764  (holding  that  an  action 
of  contract  will  lie  to  enforce  any  oral  prom- 
ise to  pay  money  presently  in  consideration 
of  real  estate  sold  and  conveyed,  but  that 
where  the  contract  is  for  an  exchange  of 
lands  at  agreed  valuations,  and  one  party 
only  delivers  a  deed,  the  action  must  be 
upon  the  implied  promise  to  pay  the  agreed 
value  of  the  land  conveyed,  on  a  count  for 
land  sold  and  conveyed)  ;  Root  v.  Burt,  118 
Mass.  521;  Huff  v.  Hall,  56  Mich.  456,  23 
N.  W.  88;  Gardner  v.  Gardner,  106  Mich. 
18,  63  N.  W.  988;  Bennett  v.  Knowles,  111 
Mich.  226,  69  N.  W.  491;  Kratz  v.  Stocke, 
42  Mo.  351  (holding  that  acceptance  of  the 
deed  constituted  a  waiver  of  the  statute  of 
frauds);  Skow  v.  Locke,  3  Neb.  (Unof.) 
176,  91  N.  W.  204;  Sowards  v.  Moss,  58 
61  L.R.A.(N.S.) 


Neb.  119,  78  N.  W.  373,  reversed  on  rehear- 
ing in  59  Neb.  71,  80  N.  W.  268,  on  ground 
that  there  was  not  an  unconditional  delivery 
of  the  deed;  Friedman  v.  Ender,  116  N.  Y. 
Supp.  461  (holding  that  delivery  of  deed 
ratified  and  validated  the  oral  contract) ; 
Johnson  v.  Ila thorn,  2  Keyes,  476,  3  Keyes, 
126,  2  Abb.  App.  Dec.  466;  Farmer  v.  Wil- 
lard,  71  N.  C.  284;  Smith  v.  Arthur,  110 
N.  C.  400,  15  S.  E.  197  (possession  of  deed 
secured  by  fraudulent  means, — held  that 
bringing  action  for  purchase  money  affirmed 
deed);  Thayer  v.  Luce,  22  Ohio  St.  62 
{dictum)  ;  Simmons  v.  Edens,  1  Tenn.  Civ. 
App.  66,  as  cited  in  1914  Cyc.  Ann.  358; 
Showalter  v.  McDonnell,  83  Tex.  158,  18 
S.  W.  491. 

Malzeb  v.  Schisleb  adheres  to  this  rule, 
and  also  is  authority  for  the  proposition 
that  the  rule  covers  cases  where  the  deed  is, 
pursuant  to  direction  of  the  vendee,  de- 
livered to  a  third  person.  But  in  connection 
with  Malzeb  v.  Schisler,  see  Liddle  v. 
Neodham,  39  Mich.  147,  33  Am.  Rep.  359, 
in  which  a  father  verbally  agreed  that  if 
a  third  person  would  deed  certain  land  to 
the  son,  he  would  give  his  note,  etc.,  and 
the  deed  was  executed,  but  its  acceptance 
by  the  son  denied ;  and  in  which  it  was  held, 
the  father  having  refused  to  execute  the 
note,  that  there  could  be  no  recovery  against 
him,  and,  assuming  that  the  son  had  ac- 
cepted the  deed,  that  the  undertaking,  if 
one  was  implied,  would  have  to  be  im- 
puted  to  the  son,  the  recipient  of  the  deed, 
and  not  to  the  father. 

But  it  has  been  held  that  the  execution 
of  the  contract  by  a  conveyance  of  the  land 
must  precede  the  bringing  of  the  action  for 
the  purchase  price.  Butler  v.  Lee,  11  Ala. 
885,  46  Am.  Dec.  230. 

Another  line  of  cases,  while  seemingly 
holding  that  a  verbal  contract  for  the  sal^* 
of  real  property  is  within  the  statute  of 
frauds,  notwithstanding  it  has  been  per- 
formed on  one  side  by  a  conveyance  of  the 
property,   allows   recovery   of   unpaid    pur- 
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writing,  expressing  the  consideration,   and 
is  subscribed  by  the  party  to  be  charged. 

Harper  v.  Goldschmidt,  156  Cal.  245,  28 
LJLA.(N.S.)  689,  134  Am.  St.  Rep.  127, 
104  Pac.  451;  Browne,  Stat.  Fr.  4th  ed. 
§  345a;  Tumham  y.  Calumet  &  0.  Min.  Co. 
58  Or.  453,  112  Pac.  711,  115  Pac.  157; 
Johnson  v.  Hanson,  6  Ala.  351,  41  Am. 
Dec.  54;  Raub  v.  Smith,  61  Mich.  543,  1 
Am.  St.  Rep.  Gl»,  28  N.  W.  676;  Goddard 
V.  Donaha,  42  Kan.  754,  22  Pac.  708; 
Baker  v.  Haswell,  36  Okla.  429,  128  Pac. 
1086;  Warden  v.  Williams,  62  Mich.  50, 
4  Am-  St.  Rep.  814,  28  N.  W.  796;  Jenning 
T.  Miller,  48  Or.  201,  85  Pac.  517. 

To  make  such  an  agreement  obligatory,  it 
is  necessary  that  the  other  party  shall  have 
accepted  or  assented  to  the  terms  of  the 
agreement  the  writing  contains. 

DsTis  V.   Brigham,   56   Or.  41,   107   Pac. 


961,  Ann.  Cas.  1912B,  1340;  20  Cyc.  284. 
285. 

W^here  the  contract  to  purchase  land  is 
void  by  the  statute  of  frauds,  an  action  to 
recover  for  the  balance  of  the  purchase  price 
cannot  be  maintained. 

Baldwin  v.  Palmer,  10  N.  Y.  232,  61  Am. 
Dec.  743,  and  note. 

Mere  payment  of  portions  of  purchase 
money,  unaccompanied  by  any  other  act,  is 
not  sufficient  to  take  a  parol  agreement  for 
the  sale  of  land  out  of  the  statute  of 
frauds. 

Blanchard  v.  McDougal,  6  Wis.  167,  70 
Am.  Dec.  458;  Gangwer  v.  Fry,  17  Pa.  491, 
55  Am.  Dec*.  578;  Cooper  v.  Colson,  66  N. 
J.  Eq.  328,  105  Am.  St.  Rep.  660,  58  Atl. 
337,  1  Ann.  Cas.  997;  Browne,  Stat.  Fr. 
4th  ed.  §§  461,  462;  Temple  v.  Johnson,  71 
111.  13;  Box  V.  Stanford,  13  Smedes  &  M.  93, 
51  Am.  Dee.  142. 


chase  money,  but  upon  the  implied  promise 
arising  from  the  vendor's  performance.    But 
the  difference   between   these  and  the   pre- 
ci-ding  cases  is  technical,  rather  than  sub- 
stantial.   Thus,  it  has  been  held  that  where 
a  verbal  contract  for  the  sale  of  land  has 
been  executed  on  one  side  by  a  conveyance 
of  the  property,  the  proper  action  is  upon 
an  implied  promise  arising  from  the  plain- 
tiff*3  performance,  implied  promises  not  be- 
ing embraced  by  the  statute  of  frauds,  and 
that  no  action   can   be  maintained   on   the 
specific  contract  itself.    Fisher  v.  Wilson,  18 
Ind.  133,  quoting  Browne,  Stat.  Ft.  §§  116, 
116,  124.     See  also  Basford  v.  Pearson,  9 
Allen,   387,    85    Am.    Dec.    764,    which,    as 
shown  supra,  held  that  the  recovery  must 
be  upon  the    implied    promise  to   pay   the 
agreed  price,  where  there  was  an  agreement 
for  an  exchange  of  lands  at  an  agreed  valua- 
tion, which   contract  was  executed   on  one 
fide  only.      And    in    Wilson    v.    Clarke,    1 
Watts  k  S.  554,  it  was  held  that  a  vendor 
cannot  recover  the  purchase  price  of  land 
in  an  action  based  on  a  parol  contract  of 
ule,  npon  proof  of  performance  of  the  con- 
tract on  his  part;  but  the  court  intimated 
that  he  might   recover  damages   from   the 
vendee  for  breach  of  the  verbal  agreement. 
In  some  instances  it  has  been  held  that 
where  an  oral  contract  for  the  sale  of  real 
^ate  has   been   executed   as   to  the   part 
within  the  statute  of  frauds,  by  a  convey- 
&nee  of  the   property,  the  statute  has   no 
application,  but  that  the  action  is  upon  the 
implied  contract  to  pay  arising  from  the 
conveyance,  rather  than  upon  the  expressed 
contract  of   sale.     However,   the   debt   im- 
plied  from    the    conveyance    is    the    pur- 
("hase  price   agreed  upon.     It   has  been  •  so 
*'Hd  in  the   following   cases:      Murray    v. 
^huldt,  73  X.  J.  L.  489,  63  Atl.  904;  Birch 
T.  Baiter,  —  N.  J.  — ,  90  Atl.  297.    And  in 
Kiland  v.  Murphy,  73  Wis.  326,  41  X.  W. 
335,  it  was  held  that  the  statute  of  frauds 
does  not  apply  in  such  a  case,  and  that  in  | 
«  action  for  breach  of  the  promise  to  pay 
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the  contract  price,  the  contract  price  and 
interest  could  be  recovered. 

In  a  few  cases  which  have  involved  the 
question  of  delivery  and  acceptance  of  a 
deed  as  removing  a  parol  contract  for  the 
sale  of  lands  from  the  statute  of  frauds^  the 
courts  have  also  adverted  to  the  fact  that 
the  vendee  was  put  in,  or  entered  into,  pos- 
session, but  the  weight  attached  to  the 
latter  fact  was  not  indicated.  Thus,  in  the 
following  cases  it  was  held  that  the  statute 
of  frauds  cannot  be  set  up  as  a  bar  to  an 
action  on  a  parol  contract  for  the  purchase 
price  of  realty,  where  the  conveyance  has 
been  executed  and  accepted  and  the  pur- 
chaser put  in  possession,  the  ground  being 
that  in  such  case  the  contract  is  executed 
as  to  the  part  within  the  statute:  Merrell 
V.  Witherby,  120  Ala.  428,  74  Am.  St.  Rep. 
41,  26  So.  974,  reversing  on  rehearing  120 
Ala.  418,  74  Am.  St.  Rep.  39,  23  So.  994; 
Stringer  v.  Stringer,  93  Ga.  320,  20  S.  E. 
242;  Curran  v.  Curran,  40  Ind.  473;  Arnold 
V.  Stephenson,  79  Ind.  126;  Worley  v.  Sipe, 
111  Ind.  238,  12  N.  E.  385;  Greenlees  v. 
Roche,  48  Kan.  503,  29  Pac.  590  (title  bond 
delivered,  accepted,  and  possession  taken)  ; 
Botkin  V.  Middlesboro  Town  &  Land  Co. 
139  Ky.  677,  66  S.  W.  747 ;  Wolfe  v.  Hauver, 
1  Gill,  84;  O'Grady  v.  O'Grady,  162  Mass. 
290,  38  N.  E.  196;  Waldron  v.  Laird,  65 
Mich.  237,  32  N.  W.  29  (deed  and  posses- 
sion delivered  to  purchaser's  son  at  his  re- 
quest,— decision  put  upon  the  ground  of 
part  performance) ;  Smith  v.  Davis,  90  Mo. 
App.  533;  Tucker  v.  Dblan,  109  Mo.  App. 
442,  84  S.  W.  1126;  Griffith  v.  Thompson, 
50  Neb.  424,  69  N.  W.  946;  Suber  v.  Rich- 
ards, 61  S.  C.  393,  39  S.  E.  540  (decision 
upon  ground  of  part  performance)  ;  Hamil- 
ton V.  Gilbert,  2  Heisk.  680  (deed  pursuant 
to  agreement  executed  to  third  person) ; 
Zabel  V.  Schroeder,  35  Tex.  308.  Of  course, 
those  cases  wherein  it  appears  that  the 
decision  turns  upon  the  fact  that  possession 
was  taken  are  not  included  herein. 

Q.  J.  C. 
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To  take  the  case  out  of  the  statute  of 
frauds,  part  performance  must  be  of  the 
identical  contract  alleged,  which  must  be 
certain  and  definite,  and  proved  as  alleged. 

Plymale  v.  Comstock,  9  Or.  318. 

The  assumption  of,  and  agreement  to  pay, 
a  real  estate  mortgage,  constitute  an  agree- 
ment to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  and  is  void  unless 
the  same  or  some  memorandum  thereof,  ex- 
pressing the  consideration,  shall  be  in  writ- 
ing and  subscribed  by  the  party  to  be 
charged;  and  such  agreement  does  not  bind 
the  purchaser  personally,  unless  he  assumes 
the  payment  of  the  debt. 

Turnham  v.  Calumet  &  O.  \iin.  Co.  58 
Or.  453,  112  Pac.  711,  115  Pac.  157;  Nel- 
son V.  Boynton,  3  Met.  396,  37  Am.  Dec. 
149;  Barker  y.  Bucklin,  2  Denio,  45,  43  Am. 
Dec.  726;  Miles  v.  Miles,  6  Or.  266,  25  Am. 
Rep.  522;  Walker  v.  Goldsmith,  7  Or.  161; 
Trotter  v.  Hughes,  12  N.  Y.  74,  62  Am.  Dec. 
137;  Lewis  v.  Day,  63  Iowa,  576,  5  N.  W. 
763. 

A  deed  deposited  in  escrow,  not  contain- 
ing the  terms  of  the  contract  of  sale,  is  in- 
sufficient to  take  the  case  out  of  the  stat- 
ute of  frauds,  even  though  payment  has 
been  made  of  the  purchase  price. 

Cooper  V.  Thomason,  30  Or.  161,  45  Pac. 
296;  Sursa  y.  Cash,  171  Mo.  App.  396,  166 
S.  W.  779. 

Mr.  J.  A.  Burleigh,  for  respondent: 

There  was  such  part  performance  as 
would  take  the  transaction  out  of  the  stat- 
ute of  frauds,  granting  that  it  ever  came 
within  the  statute. 

Swift  v.  Mulkey,  14  Or.  64,  12  Pac.  76; 
Cooper  v.  Thomason,  30  Or.  161,  45  Pac. 
296. 

Courts  will  enforce  a  parol  contract  re- 
lating to  land  within  the  statute  of  frauds, 
when  the  refusal  to  execute  it  would 
amount  to  practising  a  fraud. 

Browne,  Stat.  Fr.  §  438. 

Where  one  party  has  done  acts  in  part 
execution  of  the  contract,  with  the  knowl- 
edge and  consent  of  the  other,  this  will 
take  the  case  out  of  the  statute  of  frauds. 

Brown  v.  Lord,  7  Or.  302;  Plymale  v. 
Comstock,  9  Or.  321;  Wagonblast  v.  Whit- 
ney, 12  Or.  83,  6  Pac.  399;  Wallace  v. 
Scogglns,  18  Or.  502,  17  Am.  St.  Rep.  749, 
21  Pac.  568;  Cooper  v.  Thomason,  30  Or. 
175,  45  Pac.  296. 

When  a  purchaser  accepts  a  deed  of  con- 
veyance to  real  property  convey.ng  to  him 
the  legal  title,  the  deed  draws  after  it  pos- 
session, and  his  payment  of  the  greater 
portion  of  the  purchase  price  is  such  part 
performance  as  will  take  the  transaction 
out  of  the  statute  of  frauds,  and  renders 
parol  proof  admissible  to  establish  the  terms 
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of  the  verbal  contract  upon  the  faith  of 
which  the  parties  acted. 

Cooper  V.  Thomason,  supra. 

Where  the  purchaser  of  land  pays  a  part 
of  the  purchase  price,  and  takes  possession 
by  taking  a  deed  of  conveyance  carrying 
with  it  possession,  the  sale  is  taken  out  of 
the  statute. 

Jerman  y.  Misner,  56  Or.  393,  108  Pac. 
179. 

Possession  alone  under  a  verbal  contract, 
when  delivered  to  the  vendee,  is  an  act  of 
part  performance  which  takes  the  case  out 
of  the  statute  of  frauds,  even  without  the 
additional  circumstances  of  the  payment  of 
consideration  or  the  making  of  improve- 
ments. 

Sprague  V.  Jessup,  48  Or.  218,  4  L.R.A. 
(N.S.)  410,  83  Pac.  145,  84  Pac.  802. 

The  writings,  when  taken  together  and 
explained  by  the  surrounding  circumstances, 
are  sufficient  within  the  statute  of  frauds 
to  show  a  valid  contract  by  defendant  with 
plaintiff  to  buy  the  property  upon  the  terms 
as  alleged. 

Flegel  V.  Dowling,  64  Or.  40,  136  Am.  St. 
Rep.  812,  102  Pac.  178,  19  Ann.  Gas.  1159. 

The  agreement  of  a  vendee  to  pay  a  bal- 
ance of  the  purchase  price  to  a  stranger  to 
the  contract  is  not  within  the  statute  of 
frauds. 

Strong  V.  Kamm,  13  Or.  172,  9  Pac.  331. 

Cakln,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  makes  but  one  point  upon  the 
appeal,  namely,  that  the  agreement  of  sale 
was  in  parol,  and  therefore  that  a  prom- 
ise by  defendant  to  pay  the  $200  cannot  be 
established.  We  understand  the  rule  in 
such  a  case  to  be  that  where  there  is  an 
oral  agreement  for  the  sale  of  land,  and 
the  property  has  been  conveyed  to  the 
vendee,  the  agreement  is  so  far  executed 
that  it  is  thereby  taken  out  of  the  statute 
of  frauds.  In  an  action  to  recover  the 
balance  of  the  purchase  price,  the  agree- 
ment to  pay  may  be  shown  by  parol,  includ- 
ing the  consideration  for  the  promise  to 
pay.  In  39  Cyc.  1918,  it  is  stated:  "As  a 
general  rule  the  statute  of  frauds  is  a  good 
defense  to  an  action  by  a  vendor  on  an  oral 
contract  of  sale  of  land  to  recover  the  pur- 
chase price,  unless  a  deed  has  been  executed 
and  delivered  to  or  accepted  by  the  pur- 
chaser. A  purchaser  in  possession  under 
a  contract  for  title  cannot  resist  payment 
of  the  purchase  price  on  the  ground  that  he 
did  not  sign  the  contract."  See  also  Walk- 
er V,  Owen,  79  Mo.  563;  Cagger  v.  Lansing, 
43  N.  Y.  550 ;  King  v.  Smith,  33  V^t.  22.  In 
20  Cyc.  294,  where  many  authorities  are 
cited,  it  is  said:  "The  statute  is  no  bar 
to  an  action  for  the  pric?  gf  land  actually 
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eonvejed,  where  the  deed  has  been  accepted 
or  title  has  otherwise  passed,  although  the 
grantor  could  not  have  been  compelled  to 
conrej,  or  the  grantee  to  accept  a  deed,  be- 
etusd  the  contract  was  oral/'  Defendant 
also  suggests  the  point  that  the  deed  was 
not  made  to  him,  and  that  the  property  was 
not  in  his  possession;  but  he  made  the  con- 
tract of  purchase  and  directed  that  the  deed 
be  made  to  Denny.  Acceptance  of  the  deed 
by  Denny  was  acceptance  by  defendant. 
Plaintiff  had  no  contract  with  Denny,  and 
defendant's  liability  on  his  contract  for  the 
price  is  the  same  as  though  the  deed  were 
to  himself.  Our  supreme  court  assumes  the 
existence  of  this  rule,  and,  going  further, 
holds  that  a  promise  to  pay  the  price  to  a 
third  party  is  also  binding  upon  the  vendee, 
and  may  be  proved  by  parol.  See  Kiernan 
T.  Kratz,  42  Or.  474,  69  Pac.  1027,  70  Pac. 
606;  Feldman  y.  McGuire,  34  Or.  312,  55 
Pac  872;  Cooper  v.  Thomason,  30  Or.  101, 
46  Pac  296.  And  this  question  was  also 
involved  in  McLeod  v.  Despain,  4^  Or.  536, 
19  I*RjL(N.S.O  276,  124  Am.  St.  Rep. 
1066,  90  Pac.  492,  92  Pac.  lOSS. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 
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EDWARD  WEBSTER,  Appt., 

V. 

JOHN  L.  BEAU  et  al. 
(77  Wash.  444,  137  Pac.  1013.) 

Damages  —  breach  of  contract  to  estab- 
lish business  —  loss  off  profits. 
1.  Loss  of  profits  is  not  a  proper  element 

of  damages  for  hreach  of  contract  to  estah- 


lish  a  husinoss  in  a  distant  and  sparsely 
settled  country. 

Same  —  actual  expenses. 

2.  Actual  losses  in  the  form  of  expenses 
incurred  and  time  lost  may  be  recovered  for 
breach  of  a  contract  to  form  a  partnership 
and  establish  a  business  in  a  distant  and 
sparsely  settled  country. 

(January  21,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendants'  favor  in  an  action  brought  to 
recover  damages  for  breach  of  a  written 
contract  to  form  a  partnership  and  establish 
a  fur  business.  Reversed. 
.  The  facts  are  stated  in  the  opinion. 

Messrs.  William  Martin  and  Hugh  C. 
Todd  for  appellant. 
Mr.  Ira  Bronson  for  respondents. 

Crow,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Action  by  Edward  Webster  against  John 
L.  Beau,  H.  T.  Harding,  and  Ed  Born  to 
recover  damages  for  the  breach  of  a  written 
contract.  The  complaint,  which  purports  to 
state  two  causes  of  action,  in  substance, 
alleges:  That  plaintiff  has  passed  a  number 
of  years  in  that  portion  of  Alaska  within 
the  Arctic  Circle,  known  as  the  "Mackenzie 
River  Country,"  which  is  inhabited  by  fur- 
bearing  animals.  That  during  his  sojourn 
there  he  acquired  extensive  and  valuable  in- 
formation relative  to  the  fur  trade  and  the 
methods  of  obtaining  furs  from  the  native 
Indians  and  Eskimos.  That  in  1007,  at 
Nome,  Alaska,  John  L.  Beau,  one  of  the  de- 
fendants, requested  him  to  enter  into  nego- 
tiations with  the  view  of  jointly  engaging 
in  the  fur-trading  business.  That  later  he 
asked  that  plaintiff  accompany  him  to  Seat- 
tle to  confer  with  the  defendants  H.  T.  Hard- 
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thip. 

L  Introductory. 

a.  In  general,  81. 

b.  Breach  in  failure  to  contribute, 

83. 
n.  Profits  as  the  measure  of   damages. 

a.  In  general,   84. 

b.  Where  term  is  completed  before 

trial,  84. 

c.  Prospective  profits. 

(1)  In  general,    86. 

(2)  Where  prospective  profits 

are   not   allowed,    88. 

(3)  Other   bases    of   recovery 

where  profits  are  specu- 
lative, 89. 
ni.  Loss  of  time  or  earnings,  90. 
IV.  Expenses,  92. 
V.  Services,   93. 

VI.  Fraud — misappropriation,  94. 
SI  L.R.A.(N.S.)  6 


VIII.  Miscellaneous,  96. 

/.  Introductory, 
a.  In  general. 

For  the  general  subject  of  loss  of  profits 
as  an  element  of  damages  for  breach  of  con- 
tract, see  the  note  to  Wells  v.  National 
Life  Asso.  53  L.R.A.  33. 

For  arbitrary  or  mala  fide  termination 
of  partnership  as  basis  of  action  in  tort,  see 
the  note  to  Com.  v.  Griffith,  25  L.R.A. 
(N.S.)    959. 

As  to  right  of  one  partner  of  dissolved 
firm  to  maintain  action  at  law  against 
another  for  fraud  practised  upon  dissolu- 
tion with  respect  to  assets,  see  the  note  to 
Ofockett  V.  Burleson,  6   L.R.A.(N.S.)    263. 

It  is  not  intended  in  general  to  include 
cases  other  than  those  of  partnership,  but  a 
few  agency  cases  are  included. 
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ing  and  Ed  Bom.  That  further  consultations 
were  held  in  Seattle,  all  parties  named  be- 
ing prefient.  That  on  November  12,  1907,  a 
verbal  agreement  previously  made  was  re- 
duced to  writing  by  Beau,  on  behalf  of  him- 
self and  the  defendants  Harding  and  Born, 
in  the  form  of  a  letter  or  proposition  which 
Beau  signed,  and  which  plaintiff  accepted  and 
also  signed.  That  the  defendant  Beau  then 
requested  that  plaintiff  proceed  to  San  Fran- 
cisco to  ascertain  the  plans  of  the  whaling 
fleet  lor  the  next  season,  and  also  to  secure 
suitable  men  to  assist  in  conducting  the 
contemplated  fur-trading  business.  That 
Beau  then  advanced  $95  to  plaintiff  for  im- 
mediate expenses,  and  promised  further  ad- 
vances as  needed.  That  plaintiff  went  to 
San  Francisco,  where  he  wrote  a  number  of 
letters  and  sent  a  telegram  to  the  defendant 


Beau,  but  received  no  answers.  That  in 
April  or  May,  1908,  he  mailed  a  registered 
letter  to  Beau,  and  received  an  answer  in 
which  Beau  stated  that  he  and  his  associates 
would  not  carry  out  the  agreement.  That 
plaintiff  was  capable  of  earning  $5  per  day; 
and  that,  for  money  disbursed  in  necessary 
expenses  and  for  loss  of  time,  he  had  sus- 
tained a  loss  of  $1,985,  upon  which  the  $95 
advanced  by  Beau  should  be  credited. 

The  written  proposal  upon  which  the  sec- 
ond cause  of  action  is  also  predicated  reads 
as  follows: 

Seattle,  Wash.,  Nov.  12,  '07. 
Mr.  E.  Webster, 

Seattle,  Wash. 
Dear  Sir. — 

Reference  our  conversation  regarding  Mc- 


Most  of  the  cases  are  those  where  the 
breach  consists  in  excluding  the  wronged 
partner  from  the  business,  or  in  refusing  to 
go  on  with  him  in  business.  The  damage 
which  he  has  suffered  is  the  value  of  what 
he  has  lost,  which  in  general,  and  apart 
from  misappropriation  of  property,  etc.,  is 
the  amount  of  profits  which  he  would  have 
realized  from  the  business  had  it  been  car- 
ried on  according  to  the  partnership  agree- 
ment. As  to  this  there  is  general  agreement 
in  the  authorities,  and  where  the  profits 
have  been  earned  the  matter  presents  no 
difficulty.  Where  the  profits  are  prospec- 
tive, they  ought  to  be  estimated  if  it  can 
be  done  with  reasonable  certainty,  but  if 
they  rest  merely  on  speculation  and  con- 
jecture, they  cannot  be  allowed.  There  is 
no  substantial  support  for  the  doctrine  sug- 
gested in  one  or  two  cases  that  prospective 
profits,  while  theoretically  allowable,  can 
never  be  shown  with  sufficient  certainty. 
Loss  of  time  or  earnings  and  expenses  in- 
curred in  carrving  out  the  contract  cannot 
logically  be  allowed  where  the  profits  can 
be  shown  or  estimated,  as  the  profits  are 
only  what  is  left  after  deducting  the  ex- 
penses, and  the  loss  of  time  or  earnings 
would  have  occurred  even  if  the  contract 
had  been  carried  out.  But  where  the  evi- 
dence as  to  prospective  profits  leaves  the 
matter  in  conjecture,  it  is  not  fair  or  rea- 
sonable that  the  wronged  partner  should 
be  dismissed  empty-handed,  and  the  courts 
in  such  case  will  seek  out  some  other  way 
of  compensation,  which  may  include  his  ex- 
penses incurred  in  carrying  out  the  contract 
or  the  value  of  his  time  and  earnings  lost, 
and,  as  has  also  been  held,  even  the  value  of 
his  services  rendered  to  the  other  partners. 

Contracts  to  go  into  a  partnership. 

It  is  often  difficult,  if  not  impossible,  to 
say  whether  at  the  time  of  breach  a  part- 
nership had  actually  been  entered  upon  or 
not.  But  it  is  not  in  general  necessary  to 
solve  this  question,  for,  even  if  at  the  time 
of  breach  the  partnership  had  not  been 
entered  into,  an  action  will  lie  for  damages 
61  L.R.A.(N.S.) 


for  the  breach.  Goldsmith  v.  Sachs,  8  Sawy. 
110,  17  Fed.  726;  Webster  v.  Beau;  Hoy 
V.  Gronoble,  34  Pa.  9,  75  Am.  Dec.  628: 
Hill  V.  Palmer,  56  Wis.  123,  43  Am.  Rep. 
703,  14  N.  W.  23.  See  also  Stone  v. 
Dennis,  3  Port.  (Ala.)  231,  where  the  plain- 
tiff recovered  damages  for  a  breach  of  cove- 
nant, and  the  court  considered  that  the 
partnership  had  not  commenced  (in  which 
view  it  was  possibly  mistaken).  '*Noth- 
ing  is  more  generally  settled  than  that  a 
refusal  to  carry  out  an  agreement  to  form 
a  copartnership  gives  rise  to  a  cause  of  ac- 
tion." Rockwell  Stock  &  Land  Co.  v.  Cas- 
troni,  6  Colo.  App.  521,  42  Pac.  180.  But 
an  action  for  damages  for  failure  to  go  into 
a  partnership  will  not  be  sustained  where 
there  is  no  evidence  as  to  the  terms  on 
which  the  parties  were  to  go  in.  Figs  v. 
Culer,  3  Starkie,  139. 

Nor  is  the  question,  whether  the  partner- 
ship has  or  has  not  begun,  material  upon 
the  theory  of  the  measure  of  damages. 
"The  measure  of  damages  is  the  same  in 
both  cases."  Ramsay  v.  Meade,  37  Colo. 
465,  86  Pac.  1018,  where,  however,  the  court 
considered  that  the  partnership  had  begun. 
This  is  not  disputed  in  W^ebsteb  v.  Beau, 
where  the  decision  turns  on  the  absence  of 
an  existing  business,  and  not  on  the  fact 
that  the  contract  was  executory,  for,  of 
course,  there  may  be  an  executory  contract 
to  take  a  partner  or  a  new  partner  into 
an  existing  business. 

Reduction  of  damages  by  other  employment. 

Whether  the  damages  of  one  who  has  been 
excluded  from  a  business  by  his  partner 
will  be  reduced  by  the  profitable  employ- 
ment of  his  time  after  the  exclusion  does 
not  seem  to  have  been  decided. 

In  Bagley  v.  Smith,  10  N.  Y.  489,  61 
Am.  Dec.  756,  it  was  held  that  one  who 
had  broken  a  contract  of  partnership  luld 
not  insist  that  his  partner's  claim  for 
profits  must  be  limited  to  the  period  be- 
tween the  dissolution  and  his  partner's  sub- 
sequent entry  into  some  other  business,  the 
court  suggesting  that  possibly  the  defend- 
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Kenzie  river  expedition  will  say:  We  will 
arrange  to  place  a  stock  of  trade  goods  there 
at  such  a  place  as  you  and  we  may  select. 
Hie  stock,  to  consist  of  such  wares  as  we 
may  deem  proper  for  the  native  trade  pur- 
poses, shall  constitute  approximately  the 
value  of  $12,000,  including  duty  and  freight. 
The  stock  to  be  shipped  on  such  carrier  as 
will  make  best  and  lowest  rates,  concurrent 
with  safety.  The  title  and  ownership  of  all 
wares  and  buildings  erected  shall  be  vested 
in  us.  You  are  to  devote  your  time  and 
efforts  to  handling  and  trading  off  the  said 
wares  and  merchandise  for  fur,  whalebone, 
etc^  and  for  your  services  you  are  to  receive 
thirty-three  and  one  third  (33^)  per  cent  of- 
the  net  profit  of  the  McKenzie  "Your  Sta- 
tions." The  fur  and  trade  goods  obtained  by 
Tou  in  exchange    and   otherwise   shall    be 


turned  over  to  us  on  arrival  of  our  boat 
each  and  every  season;  such  furs  are  to  be 
kept  separate  and  distinct  and  sold  to  the 
best  possible  advantage,  and  separate  and 
distinct  accounts  kept  and  rendered  to  you. 
All  accounts  and  invoices  and  all  matters 
pertaining  to  your  station  shall  be  subject 
to  your  inspection  at  all  times.  Two  thirds, 
or  66§  per  cent,  of  the  net  profit,  shall  go  to 
us.  In  taking  stock  of  inventory  for  purpose 
of  ascertaining  profit  or  net  results,  the  cost 
of  building  or  equipment  shall  not  be 
figured.  We  will  put  in  another  stock  the 
second  year  as  large  or  larger,  if  you  advise 
us  by  mail  to  increase:  otherwise  practical- 
ly same  amount  and  commodities.  Follow- 
ing propositions  are  to  be  part  of  our  agree- 
ment, and  you  can  avail  yourself  of  any  or 
either  at  any  time: 


ant  could  show  that  the  plaintiff  either  was 
or  might  have  been  as  profitably  employed 
in  business  on  bis  own  account  as  he  would 
have  been,  had  the  firm  business  been  con- 
tinued, but  that  the  plaintiff  might,  per- 
haps, have  disputed  the  competency  of  such 
evidence. 

Exemplary  damages. 

There  seems  to  be  no  ground  in  these 
matters  for  exemplary  damages. 

In  Hoy  ▼.  Gronoble,  34  Pa.  9,  76  Am. 
Dec  628,  it  waa  held  to  be  error  to  allow 
damages  against  the  defendant  for  "viola- 
tion of  faith,"  on  breach  of  a  contract  to 
conduct  the  defendant's  farm  on  shares,  as 
this  would  be  allowing  vindictive  damages. 

But  countenance  was  given  to  a  claim 
for  exemplary  damages  in  Ball  v.  Britton, 
58  Tex.  67,  where  the  court,  in  sending  a 
case  back  fot  a  new  trial,  said:  "Counsel 
for  appellee  insist  that  appellant  was  not 
entitled  to  exemplary  damages,  and  refer  us 
to  the  case  of  Houston  &  T.  C.  R.  Co.  v. 
Shirley,  54  Tex.  126,  to  the  effect  that 
such  damages  are  not  recoverable  upon  a 
breach  of  contract.  In  the  case  before  us, 
there  was  a  breach  of  contract,  certainly; 
bat  there  was  much  more.  The  plaintiff 
was,  with  every  circumstance  of  contumely, 
excluded  from  a  business  in  which  he  had 
an  interest,  and  from  premises  in  which 
he  had  a  right  to  work,  at  least  for  the 
time  being.  The  defendant  appears  to  have 
taken  the  law  into  his  own  hands,  and  to 
have  closed  the  partnership  in  a  manner 
entirely  too  summary  to  be  sanctioned  by 
a  court  of  justice." 

h.  Breach  in  failure  to  amtHbtUe, 

The  measure  of  damages  for  breach  in 
ftiling  to  make  an  agreed  contribution  to 
the  partnership  funds  differs  widely  accord- 
ing to  the  circumstances  of  the  case.  Where 
the  case  arises  in  adjustment  of  partnership 
Accounts  of  a  going  concern,  the  measure  of 
damages  is  the  interest  on  the  uncontribut- 
ed  money. 
«  L.R,A.(NJ3.) 


Thus,  where  one  partner  is  in  default  for 
the  amount  of  the  capital  that  he  was  to 
pay  in,  and  the  other  partner  continues 
the  business  notwithstanding,  the  amount 
which  he  may  recover  from  the  delinquent 
partner  is  the  interest  on  the  money  that 
the  delinquent  was  to  pay  in,  and  he  cannot 
recover  for  loss  of  profits  that  they  might 
have  made,  had  the  money  been  paid 
in.    Delp  v.  Edlis,  100  Pa.  26,  42  Atl.  462. 

And  so  in  Krapp  v.  Aderholt,  42  Kan. 
247,  21  Pac.  1063,  where  the  plaintiff  sued 
for  a  dissolution  and  accounting,  and  al- 
leged that  the  defendant  had  excluded  him 
fVom  the  business,  the  defendant  could  not 
recover  more  than  interest  for  the  plain- 
tiff's failure  to  contribute  his  share  of  the 
capital. 

See  also  to  similar  effect,  Hartman  t. 
Woehr,  18  N.  J.  Eq.  383,  infra,  II.  a. 

See  also  in  this  connection  the  following 
cases  infra,  VIII.:  Akin  v.  Luce;  West- 
wood  V.  Cole;  and  Kinloch  v.  Hamlis. 

But  where  the  defendant  is  to  furnish 
all  the  capital,  and  his  failure  to  do  so 
prevents  or  breaks  up  the  business,  then 
the  case  is  similar  to  the  ordinary  case  of 
exclusion  of  the  wronged  partner  from  the 
business,  or  the  refusal  to  go  on  with 
him,  and  the  measure  of  damages  is  in 
general  the  loss  of  profits.  Dart  v.  Laim- 
beer,  107  N.  Y.  664,  14  N.  E.  291. 

Thus,  in  Hunter  v.  Land,  81*  Pa.  296, 
where  the  breach  was  the  failure  of  the  de- 
fendant to  advance  money  which  he  had 
agreed  to  furnish  for  a  partnership  between 
him  and  the  plaintiff  in  the  buying  and 
selling  of  horses,  prospective  profits  were 
allowed. 

So,  where  on  a  publishing  venture  the  de- 
faulting partner  had  failed  to  furnish  the 
book  which  the  concern  was  to  publish,  it 
was  held  that  his  associates  might  sue  him 
for  damages  for  failure  to  furnish  the  book, 
as  that  was  his  failure  to  bring  property 
into  the  partnership  out  of  which  profits 
might  be  made,  and  they  recovered  expenses 
and  an  additional  amount,  apparently  as 
for  loss  of  profits.  Gale  y.  Leckie,  2 
Starkie,  107, 
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First.  If  the  profits  during  or  within  five 
years  shall  be  such  that  we  have  during  these 
five  years,  or  before,  our  money  and  100 
per  cent  profit,  then  and  in  that  event,  from 
that  time  on  you  shall  receive  50  per  cent 
profit,  and  be  the  one-half  owner  of  all  stock 
and  buildings,  and  title  vested  in  you  to  that 
extent. 

Second.  If  you  at  any  time  invest  or  put 
in  16§  per  cent  of  all  capital  invested  in 
your  stations,  then  and  immediately  there- 
after, you  shall  receive  60  per  cent  of  the 
profits,  and  the  '16§  per  cent,  or  one  sixth, 
of  the  property,  shall  then  be  vested  in  your 
name. 

Third.  If  at  any  time  you  can  establish 
the  conditions  as  in  article  first,  you  shall 


receive  a  salary  in  addition  to  the  60  per 
cent  profit. 

Fourth.  In  case  you  have  made  100  per 
cent  net  profit  or  more  the  first  year,  then 
you  shall  have  one  half,  or  50  per  cent  of 
the  profit  for  your  services,  and  same  ratio 
if  the  net  profits  shall  be  large;  this  also 
applies  to  subsequent  years. 

Fifth.  Any  and  all  trading  or  buying  the 
Schooner  Abler  does  from  spring  1909  on  be- 
tween point  one-half  distance  between  Point 
Barrow  and  your  station,  you  shall  receive 
twenty-five  (25)  per  cent  of  the  net  profit. 
Of  the  profits  derived  from  any  purchases 
or  trade  made  by  Schooner  Abler  season 
1908  from  Camden  Bay  and  East,  you  will 
receive  25  per  cent  of  the  profits.     Losses 


//.  Profits  €is  the  meaaure  of  damages. 

a.  In  general. 

In  most  of  the  cases  upon  breach  of  a 
partnership  contract,  the  breach  is  the  ex- 
clusion of  the  ^  wronged  partner  from  the 
business,  or  the  refusal  to  go  with  him  in 
business.  The  measure  of  his  damages  in 
such  case  is  his  loss  by  the  breach,  which, 
apart  from  the  question  of  misappropria- 
tion of  contributed  property,  etc.,  is  the 
amount  of  profits  which  he  would  have 
made,  had  the  contract  been  carried  out  ac- 
cording to  its  terms. 

The  question  of  the  recovery  of  profits 
by  a  wronged  partner  may  be  divided  into 
the  recovery  of  actual  profits  or  estimated 
prospective  profits.  Where  the  term  has  ex- 
pired before  the  suit  or  before  the  trial,  and 
the  business  from  which  the  plaintiff  has 
been  excluded  has  made  profits,  these  may 
afford  a  definite  basis  of  his  loss;  so  where, 
irrespective  of  expiration  of  the  partnership 
term,  the  partnership  property  is  success- 
fully used  by  one  partner  to  the  wrongful 
exclusion  of  the  otiier,  who  elects  to  treat 
the  excluding  partner  as  his  trustee.  But 
the  profits  may  be  said  to  be  prospective 
where  none  have  been  realized  at  the  time 
of  the  trial,  whether  the  business  or  venture 
from  which  the  plaintiff  was  excluded  is 
continuing  or  whether,  by  reason  of  the 
breach,  either  no  partnership  business  has 
been  carried  on,  or  if  begun  it  was  broken 
up  by  such  breach. 

Exclusive  use  of  partnership  property. 

The  time  for  which  profits  are  allowed 
will  not  cease  at  the  expiration  of  the  part- 
nership if  one  of  the  partners  wrongfully 
continues  the  exclusive  use  of  the  partner- 
ship property,  for  in  such  case  the  excluded 
partner  may  elect  to  treat  the  wrongdoer 
as  his  trustee,  and  require  him  to  account 
for  such  property  and  any  profits  made  by 
the  use  of  it. 

Thus,  where  one  partner  excluded  the 
other  from  the  business  of  tho  partnership, 
and  took  patents  belonging  to  the  firm  and 
made  profits  with  them,  it  was  held  that 
6J  L.R.A.(N.S.) 


the  excluded  partner  was  entitled  to  receive 
his  share  of  the  profits  and  of  the  property, 
according  to  the  terms  of  the  partnership 
articles,  and  that  the  excluding  partner  held 
the  property  as  trustee  for  that  purpose. 
Ambler  v.  ^Vhipple,  20  Wall.  546,  22  L.  ed. 
403. 

So,  in  Hartman  v.  Woehr,  18  N.  J.  Eq. 
386,  the  court  said:  ''Even  where  the 
partnership  has  been  legally  dissolved,  and 
one  of  two  partners  continues  to  carry  on 
the  business,  unlawfully  using  the  prop- 
erty of  the  other  in  it,  the  retiring  partner 
is,  at  his  option,  entitled  to  his  share  of 
tlie  profits  made  while  his  property  is  thus 
used."  See  also  Beller  v.  Murphv,  139  Mo. 
App.  663,  123  S.  W.  1029,  infra, 'll.  b. 

In  Karrick  v.  Hannaman,  168  U.  S.  328, 
42  L.  ed.  484,  18  Sup.  Ct.  Rep.  135,  the 
court  said:  '*In  a  court  of  equity,  a  part- 
ner who,  after  a  dissolution  of  the  partner- 
ship, carries  on  the  business  with  the  part- 
nership property,  is  liable,  at  the  election 
of  the  other  partner  or  his  representative, 
to  account  for  the  profits  thereof,  subject 
to  proper  allowances.  Ambler  v.  Whipple, 
supra;  Pearce  v.  Ham,  113  U.  S.  585,  28 
L.  ed.  1067,  6  Sup.  Ct.  Rep.  676;  Hartman 
V.  Woehr,  38  N.  J.  Eq.  383;  Freeman  v. 
Freeman,  136  Mass.  260;  Holmes  v.  Gil- 
man,  138  N.  Y.  369,  20  L.R.A.  566,  34  Am. 
St.  Rep.  463,  34  N.  E.  205;  3  Kent,  Com. 
64." 

b.  Where  term  is  completed  before  trial. 

Under  this  head  are  properly  included  not 
only  cases  brought  after  the  end  of  the 
term  by  time  or  by  the  completion  of  an 
adventure,  but  also  those  where  the  exclud- 
ing partner  has  put  an  end  to  the  business 
by  a  sale  of  the  property,  or  the  wronged 
partner  has  sued  for  a  dissolution. 

A  partner  excluded  from  the  business 
is  entitled  to  his  share  of  the  profits  on  the 
completion  of  the  venture  (Pearce  v.  Ham, 
113  U.  S.  585,  28  L.  ed.  3067,  5  Sup.  Ct. 
Rep.  676;  Canfield  v.  Johnson,  344  Pa.  61, 
2  Atl.  974;  Beller  v.  Murphy,  supra),  or 
to  the  time  of  the  decree  of  dissolution, 
when  he  sues  for  a  dissolution  (Zimmerman 
V,  Harding,  227  U.  8.  489,  57  L.  ed.  608,  33 
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to  be  borne  in  same  ratio  as  profit.    You  are 
to  keep  accurate  account  of  all  transactiona. 

Truly, 
John  L.  Beau. 
O.  K.      £.  Webster. 

For  his  second  cause  of  action  the  plain- 
tiff, after  pleading  the  agreement,  in  sub- 
stance, alleged  that  the  defendants  refused 
and  neglected  to -purchase  goods  in  the  sum 
of  $12,000  for  the  partnership  as  agreed; 
that,  as  a  result  of  such  refusal,  the  entire 
season  of  1908  was  lost,  together  with  prof- 
its that  would  have  been  earned  by  the 
plaintiff;  that  the  portion  of  Alaska  to 
which  it  was  agreed  the  plaintiff  should  go 
with  the  goods  was  a  section  but  little  fre- 


quented by  traders,  where  heavy  profits  in 
the  fur,  ivory,  and  mercantile  business 
would  have  been  realized;  and  that  the  pro- 
posed partnership  during  the  term  of  two 
years  would  have  earned  a  net  profit  of 
$75,000.  Plaintiff  demanded  judgment  for 
$1,800  on  his  first  cause  of  action,  and  fbr 
$25,000  on  his  second  cause  of  action. 

The  defendants  John  L.  Beau  and  H.  T. 
Harding  admitted  the  execution  of  the  writ- 
ten agreement  by  John  L.  Beau,  but  denied 
all  other  allegations  of  the  complaint.  The 
defendant  Ed  Bom  has  been  dismissed  from 
the  action,  and  no  further  notice  will  be 
taken  of  him.  The  first  trial  resulted  in  a 
verdict  for  $14,905  in  plaintiff's  favor 
against  the  defendants  Beau  and  Harding. 


Sup-  Ct.  Rep.  387;  Hartman  v.Woehr,  18 
K.  J.  Eq.  383). 

In  Karrick  v.  Hannaman,  supra,  where 
one  partner  excluded  the  other  from  the 
partnership  affairs,  carried  on  the  business 
tor  his  own  benefit,  and  later  sold  off  the 
property,  the  excluded  party  in  his  suit  for 
dissolution,  which  came  to  triat  after  the 
partnership  had  expired  by  time,  was  al- 
lowed his  share  of  the  profits  according  to 
the  partnership  articles,  and  to  his  share 
of  the  property  sold.  The  court  said:  '*A 
partner  who  assumes  to  dissolve  the  part- 
nership before  the  end  of  the  term  agreed 
on  in  the  partnership  articles  is  liable,  in 
an  action  at  law  against  him  by  his  co- 
partner for  the  breach  of  the  agreement,  to 
respond  in  damages  for  the  value  of  the 
profits  which  the  plaintiff  would  otherwise 
have  received.  Bagley  v.  Smith,  10  N.  Y. 
489,  61  Am.  Dec.  756;  Dennis  v.  Maxfield, 
10  Allen,  138." 

Where  after  a  time  two  partners  who 
had  paid  their  capital  contributions  in  full 
excluded  the  third,  who  was  partially  in  de- 
fault, from  the  business,  and  he  sued  for  a 
dissolution,  it  was  held  that  he  was  en- 
titloi  to  his  share  of  the  profits,  but  would 
be  charged  with  interest  on  the  unpaid  part 
oi  the  share  of  the  capital  that  he  was  to 
pay.  Hartman  v.  Woehr,  supra.  This  case 
was  approved  in  Beller  v.  Murphy,  supra, 
where  A,  being  the  owner  of  mining  land, 
leased  it  for  ten  years  to  B  and  others  and 
himself  for  mining  operations,  under  a 
royalty  of  10  per  cent,  and  after  a  time  B 
sequired  part  of  the  land,  and  B  and  A 
exchided  the  others  from  it,  declared  the 
lease  forfeited,  and  leased  the  land  to  an- 
other concern  at  a  royalty  of  20  per  cent. 
It  was  held  that  the  remaining  parties  to 
the  first  lease,  having  waited  until  after 
the  expiration  of  the  ten  years,  were  en- 
titled to  recover  from  A  and  B  their  shares 
of  the  extra  10  per  cent  royalty,  and,  al- 
though A  died  before  the  ten  years  and  the 
partnership  might  be  considered  as  having 
thereby  expired,  still  there  must  be  an  ac- 
eounting  for  the  excess  royalty  received 
thereafter. 

While  it  is  not  referred  to  by  the  court, 
it  may  be  conjectured  from  the  date  of  the 
61  LJl.A.(N.S.) 


trial  in  Dennis  v.  Maxfield,  supra,  that  the 
adventure  was  then  at  an  end  and  the  prof- 
its fixed.  In  that  case  a  captain  of  a  whal- 
ing ship,  hired  by  its  owners  at  a  com- 
pensation to  be  a  certain  proportion  of  the 
profits,  was  discharged  while  the  voyage 
was  still  in  progress,  and  it  was  held  that 
he  was  not  only  entitled  to  his  share  of  the 
profits  prior  to  his  discharge,  but  also  to 
his  share  of  the  profits  afterward,  although 
these  were  in  their  nature  contingent  and 
speculative. 

Where,  during  a  term  of  a  partnership 
for  the  manufacture  and  sale  of  gold  pens, 
one  of  the  partners  was  excluded  by  the 
other,  he  was  allowed  to  recover  the  loss  of 
those  profits  which  he  would  have  made 
during  the  stipulated  term  of  the  partner- 
ship. Bagley  v.  Smith,  10  N.  Y.  489,  19 
How.  Pr.  1,  61  Am.  Dec.  756.  While  this 
case  was  decided  on  broad  grounds  as  to 
prospective  profits,  it  is  placed  here  as  it 
is  referred  to  in  Van  Ness  v.  Fisher,  6  Lans. 
236,  infra,  II.  c,  as  one  where  the  excluding 
partner  continued  the  business  and  the 
term  had  expired  before  the  time  of  the 
trial. 

Where,  shortly  before  dissolution  and  in 
contemplation  of  it,  a  retiring  partner 
secretly  canceled  contracts  of  the  firm  with 
outside  parties,  whereby  it  lost  much  busi- 
ness, in  sustaining  a  judgment  against  the 
retiring  partner,  the  amount  of  the  profits 
of  the  season  in  the  preceding  year  was  con- 
sidered and  compared  with  that  of  the  sea- 
son following  the  dissolution,  but  the  meth- 
od of  computation  does  not  appear.  Axton 
V.  Kentucky  Bottlers  Supply  Co.  159  Ky. 
51,  166  S.  W.  776. 

The  wronged  partner  of  a  repudiated 
partnership  for  operation  in  land  was  held 
entitled  to  recover  his  share  of  the  profits 
based  on  the  value  of  the  land  at  the  time 
of  the  breach,  and  was  not  limited  to  re- 
covery of  the  value  of  his  services.  Clark- 
son  V.  Whitaker,  12  Tex.  Civ.  App.  483,  33 
S.  W.  1032,  where  A  was  to  purchase  land 
with  the  assistance  of  B,  who  was  to  man- 
age it,  and  when  it  was  all  sold  the  profits, 
after  repaying  A,  were  to  be  divided,  and 
shortly  after  A's  death  his  successors  repu- 
diated the  contract. 
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Upon  the  hearing  of  the  defendants'  motion 
for  a  new  trial,  the  trial  judge,  being  of  the 
opinion  that  anticipated  profits  were  too  re- 
mote and  speculative  to  be  made  the  basis  of 
a  recovery,  ordered  the  plaintiff  to  re- 
mit $13,585  from  the  verdict,  or  accept 
a  new  trial.  Plaintiff  refused  to  make 
any  remission,  and  a  second  jury  trial  was 
had  before  a  different  judge,  who  instruct- 
ed the  jury  and  tried  the  cause  upon  the 
theory  that  lost  profits  for  one  year  only 
could  be  recovered,  and  that  there  could 
be  no  recovery  for  expenses  or  lost  time. 
Following  this  instruction,  the  second  jury 
returned  a  verdict  for  $8,000  in  plain- 
tiff's favor  against  the  defendant  John 
L.  Beau.  Motions  for  a  new  trial  were  in- 
terposed by  the  plaintiff  and  the  defendant 


Beau.  The  defendants  also  interposed  a  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict. The  latter  motion  was  sustained,  and 
a  judgment  of  dismissal  was  entered,  for 
the  reason  that  the  trial  judge  concluded 
that  no  contract  between  the  parties  had 
been  proven.    The  plaintiff  has  appealed. 

The  trial  judge  in  substance  instructed 
the  jury  that  the  written  instrument  would 
not  be  binding  upon  the  parties  until  (1) 
they  agreed  upon  and  selected  a  place  or  sta- 
tion in  which  to  install  their  stock  of  goods, 
and  (2)  they  had  selected  and  approved  a 
stock  of  goods  which  they  deemed  suitable 
for  trading  purposes.  This  instruction  was 
given  upon  the  theory  that  the  written  in- 
strument itself  contemplated  the  perform- 
ance of  these  prerequisite  conditions  to  make 


c.  Prospective  profits, 

(1)  In  general. 

Of  course,  if  the  evidence  shows  that  there 
would  not  have  been  any  profits,  there  are, 
apart  from  matters  of  misappropriation  or 
special  agreement,  no  damages  from  the 
breach. 

Thus,  in  Jones  v.  Morehead,  3  B.  Mon. 
377,  it  was  held  that  a  partner  was  not 
entitled  to  recover  damages  against  a  co- 
partner for  excluding  him  from  the  business 
when  under  the  circumstances  there  prob- 
ably would  not  have  been  any  profit,  and 
necessarily  the  business  must  soon  have  been 
dissolved. 

While  prospective  profits  may  not  be  re- 
covered, on  the  ground  of  failure  of  proof, 
in  cases  where  the  basis  of  their  recovery 
is  merely  speculation  or  conjecture,  upon 
principle  they  are  recoverable  upon  a  breach 
of  a  contract  of  partnership. 

Thus,  prospective  profits  have  been  al- 
lowed to  the  plaintiff  partner  where  the 
defendant  partner  excluded  him  from  an 
existing  retail  business  (Ramsay  v.  Meade, 
37  Colo.  465,  86  Pac.  1018);  sold  the 
machinery  and  broke  up  a  fiour  business 
in  which  the  defendant  was  to  furnish  the 
capital,  and  the  plaintiff  was  to  manage  the 
business  (Dart  y.  Laimbeer,  107  N.  Y.  664, 
14  N.  E.  201) ;  failed  in  his  contract  to 
furnish  steers  on  his  farm,  which  the  plain- 
tiff was  to  conduct  on  shares  with  a  share 
of  profits  in  the  steers  (Rule  v.  McGregor, 
117  Iowa,  419,  90  N.  W.  811)  ;  failed  in  his 
contract  to  furnish  live  stock,  to  be  managed 
on  shares  by  the  plaintiff  on  the  plain- 
tiff's farm  (Brown  v.  Hadley,  43  Kan.  267, 
23  Pac.  492 ) ;  excluded  plaintiff  from  a 
piece  of  real  estate  which  they  were  to  oper- 
ate as  partners  (Maguire  v.  Kiesel,  86 
Conn.  453,  85  Atl.  689)  ;  refused  to  carry 
out  his  contract,  by  which  his  house  was  to 
be  managed  as  a  hotel  by  the  plaintiff  on 
shares  (Crittenden  v.  Johnston,  7  App.  Div. 
258,  40  N.  Y.  Supp.  87 )  ;  refused  to  carry  out 
his  contract  to  permit  the  plaintiff  to  con- 
duct his  farm  on  shares  (Hoy  v.  Gronoble, 
34  Pa.  9,  75  Am.  Dec.  628)  ;  failed  to  carry 
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out  his  contract  to  provide  the  capital  for 
the  business  of  buying  and  selling  horses 
(Hunter  v.  Land,  81  Pa.  296) ;  excluded 
plaintiff  from  a  quarry  which  they  were  to 
work,  dividing  the  profits  (Treat  v.  Hiles, 
81  Wis.  280,  60  N.  W.  896)  ;  failed  in  his 
contract  to  manufacture  and  introduce  with 
due  diligence  a  patented  article,  the  patent 
of  which  had  been  assigned  to  him  by  the 
plaintiff  for  a  fixed  sum  to  be  paid  out  of 
the  net  profits  (Winslow  v.  Lane,  63  Me. 
161). 

In  Taylor  v.  Bradley,  39  N.  Y.  129,  100 
Am.  Dec.  415,  reported  more  fully  in  1  Abb. 
App.  Dec.  363,  it  was  held  in  an  action  on 
breach  of  a  contract  to  manage  a  farm  on 
shares,  that  it  was  error  to  disallow  all 
damages  except  the  increased  expense  of  hir- 
ing another  farm  and  of  removing  to  it. 
(Note  that  the  authority  of  this  case  lies 
in  very  narrow  compass,  that  the  opinions 
of  the  judges  were  individual,  and  that  the 
opinion  of  Judge  Woodruff  is  criticized  in 
Wakeman  ▼.  Wheeler  &  W.  Mfg.  Co.  101 
N.  Y.  205,  54  Am.  Rep.  676,  4  N.  E.  264.) 

In  Gale  v.  Leckie,  2  Starkie,  107,  where 
an  author  failed  to  furnish  a  book  to  pub- 
lishers who  were  to  divide  the  profits  with 
him,  the  jury  found  damages  for  £50  more 
than  the  amount  of  the  paper  and  printing 
expenses,  the  court  having  charged  them: 
"You  will  no  doubt  indemnify  the  plaintiffs 
against  the  expenses  which  they  nave  in- 
curred in  paper  and  in  printing;  it  is  a 
waste  of  time  to  say  that  to  this  they  are 
entitled  in  the  strictest  justice.  The  sum  of 
£90  has  been  stated  by  the  witnesses  as  the 
amount  of  the  profit  which  would  probably 
have  been  derived  from  the  first  edition,  and 
it  is  doubtful  whether  it  would  have  reached 
a  second.'* 

Judicial  explanations. 

"It  is  not  true  that  loss  of  profits  can- 
not be  allowed  as  damages  for  a  breach  of 
contract.  Losses  sustained  and  gains  pre- 
vented are  proper  elements  of  damage; 
.  .  .  future  profits,  ...  so  far  as 
they  can  be  properly  proved,  .  .  .  may 
form  the  measure  of  damage.    As  they  are 
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it  a  binding  contract.  There  was  evidence 
that  the  station  and  stock  of  goods  had  been 
agreed  upon.  As  the  jury  found  in  appel- 
lant's favor  on  the  issue  involved,  the  in- 
■truction,  although  excepted  to  by  appellant, 
eould  not  have  been  prejudicial  as  against 
him;  yet,  in  view  of  the  new  trial  which 
must  be  ordered,  we  announce  our  approval 
of  the  instruction  as  given. 

Other  assignments  of  error,  in  substance, 
present  two  questions:  (1)  Whether  appel- 
lant can  recover  damages  occasioned  by  loss 
of  anticipated  profits;  and  (2)  whether 
he  can  recover  damages  occasioned  by  loss 
of  time,  and  for  necessary  disbursements. 
The  trial  judge  at  first  held  he  could  re- 
cover for  loss  of  anticipated  profits  only, 
and  that,  the  contract  being  one  for  a  part- 


nership which  could  be  terminated  at  any 
time  after  the  business  had  actually  been 
installed,  appellant's  claim  for  lost  profits 
should  be  confined  to  those  that  might  have 
been  earning  during  the  year  1908.  He 
further  held  appellant  could  not  recover  for 
loss  of  time,  or  for  expenses  incurred.  As 
before  stated,  a  verdict  was  returued  for 
$8,000;  but  later  the  trial  judge  sustained  re- 
spondents' motion  for  judgment  non  ohstan- 
te  veredicto,  on  the  theory  that  no  valid  con- 
tract had  been  shown.  We  conclude  that  he 
erred  in  sustaining  the  motion,  and  also  erred 
in  the  theory  upon  which  he  tried  the  case. 
There  was  sufficient  evidence  to  be  sub- 
mitted to  the  jury  upon  the  issue  whether 
there  was  a  definite,  certain,  and  binding 
contract,  and  the  jury,  upon  such  evidence. 


prospective,  they  must,  to  some  extent,  be 
uncertain  and  problematical,  and  yet  on 
that  account  a  person  complaining  of  breach 
of  contract  is  not  to  be  deprived  of  all 
remedy.  It  is  usually  his  right  to  prove  the 
nature  of  his  contract,  the  circumstances 
surrounding  and  following  its  breach,  and 
the  consequences  naturally  and  plainly 
traceable  to  it,  and  then  it  is  for  the  jury, 
under  proper  instructions  as  to  the  rules 
of  damages,  to  determine  the  compensation 
to  be  awarded  for  the  breach.  When  a  con- 
tract is  repudiated,  the  compensation  of  the 
party  complaining  of  its  repudiation  should 
be  the  value  of  the  contract."  Wakeman 
T.  Wheeler  ft  W.  Mfg.  Co.  supra  (not  a 
partnership  matter). 

In  Schrandt  v.  Young,  2  Neb.  (Unof.) 
546,  89  N.  W.  607,  where  the  case  was  prob- 
ably not  a  partnership,  the  court  said 
in  approving  the  right  to  recover  the  loss 
of  future  profits  in  sheep:  "To  our  mind, 
such  damages  are  no  more  contingent  or 
uncertain  than  would  be  the  damages  re- 
salting  in  a  personal  injury  to  a  profession- 
al man,  and  yet  the  books  are  full  of  cases 
where  such  damages  have  been  allowed, 
based  upon  the  probable  damages." 

In  Moguire  v.  Kiesel,  86  Conn.  453,  85 
AtL  689,  where  the  defendant  excluded  the 
pUintiff  from  a  partnership  to  operate  in 
t  certain  piece  of  real  estate,  in  holding 
that  anticipated  profits  were  to  be  con- 
sidered in  estimating  the  damages,  the 
eoort  said:  "The  measure  of  damages  in 
the  present  case  is  therefore  reasonable 
compensation  for  the  loss  which  the  plain- 
tiff suffered  in  being  wrongfully  deprived 
of  the  benefit  of  the  agreement.  That 
which  it  provided  for  was  a  sharing  of  an- 
ticipated profits.  Such  profits  were  there- 
fore within  the  contemplation  of  the  par- 
ties. .  .  .  The  measure  of  the  loss 
must  be  found  in  the  profits  which  under 
the  agreement  the  plaintiff  would  have  been 
entitled  to  receive.  ...  If  the  compen- 
sation is  to  be  adequate,  as  the  law  en- 
deavors, as  best  it  can,  to  make  it,  pros- 
pective as  well  as  past  profits  must  be  taken 
into  account  in  so  far  as  the  former  are  es- 
tablished with  the  requisite  degree  of  cer- 
61  L.R.A.(N.S.) 


tainty  in  respect  to  both  connection  and 
amount.  .  .  .  The  question  which  arises 
in  such  cases  relates  not  so  much  to  the 
legal  right  of  recovery  as  to  the  sufficiency 
of  proof.  There  will  be  questions  as  to  the 
proximate  or  remote  character  of  the  con- 
nection between  the  claimed  profits  and  the 
alleged  breach,  and  as  to  the  certainty  of 
the  proof  as  to  the  amount.  •  .  .  The 
requirement  of  the  law,  however,  is  not  that 
prospective  profits,  in  order  to  furnish  a 
foundation  for  recovery,  must  be  established 
with  absolute  certainty.  It  is  sufficient 
that  it  be  shown  that  they  are,  in  the 
ordinary  course  of  events,  reasonably  to  be 
expected,"  and  that,  in  making  up  an  esti- 
mation of  prospective  profits,  past  profits 
might  be  taken  into  consideration. 

Illustrations. 

On  a  contract  of  partnership  to  run  a 
lumber  sawmill,  where  defendant  sold  the 
mill  before  the  expiration  of  the  term,  and 
the  plaintiff  was  to  be  entitled  to  one 
fourth  of  the  income  of  the  mill  and  a  cer- 
tain stipulated  price  per  day  for  hauling, 
it  was  held  that  the  plaintiff  was  entitl^ 
to  recover  as  an  item  of  damage  one  fourth 
of  the  value  of  the  gross  cut  of  the  mill 
per  day  for  the  unexpired  term  of  the  part- 
nership, less  the  expenses  per  day,  and  in 
addition  the  sum  per  day  for  hauling  less 
the  expenses  of  the  hauling,  but  that  he 
was  not  entitled  to  recover  for  loss  on 
mules  purchased,  which  he  was  obliged  to 
purchase  under  the  contract,  and  sold  at 
a  loss,  nor  for  various  other  expenses  in 
matters  which  became  useless  to  him  owing 
to  the  breach  of  the  contract,  as  all  these 
were  part  of  his  operating  expenses.  Ty- 
gart  V.  Albritton,  6  Ga.  App.  412,  63  S.  E. 
521,  where  the  court  said:  "We  think  the 
damages  are  not  remote,  speculative,  or 
legally  uncertain,  but  were  clearly  in  the 
contemplation  of  the  parties  when  the  con- 
tract was  made.  The  profits  on  the  con- 
tract sued  for  are  'the  immediate  fruit  of 
the  contract.'  and  the  loss  thereof  can  be 
'traced  solely  to  the  breach  of  the  con- 
tract.' " 
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which  was  properly  submitted,  found  a  valid 
contract  had  been  made.  We  hold  that  un- 
der the  contract  here  involved  appellant  wa^ 
not  entitled  to  recover  damages  for  loss  of 
anticipated  profits.  The  contract  contem- 
plated the  establishment  of  a  future  business 
in  a  remote  and  sparsely  settled  country,  un- 
der dangerous  and  adverse  conditions.  It 
did  not  pertain  to  any  existing  .business. 
Any  loss  of  profits  would  necessarily  mean 
the  loss  of  such  anticipated  profits  as  might 
possibly  be  earned  in  the  future  from  a  busi- 
ness not  yet  created,  installed,  or  conducted. 
There  was  no  going  business  which  had  pre- 
viously  earned  profits  sufficient  to  form  a 
basis  upon  which  to  estimate  probable  future 
profits.  Evidence  offered  to  show  a  loss  of 
profits  in  this  action  would  necessarily  con- 


sist of  opinions  of  witnesses,  uncertain  and 
speculative  in  character.  Who  could  antic- 
ipate or  foretell  that  circumstances  or  con- 
tingencies might  not  have  arisen  after  the 
business  had  been  actually  installed,  which 
would  result  in  a  total  failure  to  earn  any 
profits  whatever?  It  is  common  knowledge 
that  parties  expecting  profitable  results  fre- 
quently enter  upon  business  enterprises 
which  terminate  in  failure.  This  court,  in 
common  with  others,  has  held  that  loss  of 
profits  under  certain  conditions  may  be  the 
basis  of  a  recovery  in  actions  for  damages, 
and  appellant  has  cited  the  following  cases 
from  this  court  in  support  of  that  rule: 
Skagit  R.  dt  Lumber  Co.  v.  Cole,  2  Wash.  57, 
25  Pac.  1077 ;  Federal  Iron  &  Brass  Bed  Co. 
v.  Hock,  42  Wash.  668,  85  Pac.  418;  Belch 


In  Treat  v.  Hiles,  supra,  where  the  plain- 
tiffs discovered  a  quarry  and  induced  the 
defendant  to  buy  it  under  an  arrangement 
that  they  were  to  work  it  with  the  profits 
divided  as  long  as  the  quarry  might  last, 
and  soon  after  the  purchase  the  defendant 
excluded  the  plaintiffs  from  the  quarry  and 
worked  it  thereafter  for  a  period  of  three 
years  next  preceding  the  trial,  it  was  held 
that  the  jury  reasonably  allowed  the  plain- 
tiffs for  prospective  profits  four  times  the 
amount  of  the  profit  of  the  third  year. 

But  in  an  action  by  a  partner  excluded 
from  a  partnership  for  the  term  of  twelve 
years,  to  build  and  conduct  a  tannery,  it 
was  held  that  he  could  not,  in  order  to  show 
probable  profits,  introduce  evidence  of  ex- 
perts as  to  what  the  profits  would  have 
been,  but  the  facts  should  be  shown.  Reed 
v.  McConnell,  301  N.  Y.  270,  4  N.  E.  718. 

Yet  in  Rhodes  v.  Baird,  infra,  II.  c  (2), 
the  court,  in  refusing  to  allow  prospective 
profits  as  too  speculative,  held  that  expert 
opinion  was  proper  to  show  the  market 
value  of  property  the  use  of  which  was  lost 
to  the  plaintiff  by  the  breach  of  contract. 

— California  statute. 

Where  the  loss  of  prospective  profits  is 
the  natural  and  direct  consequence  of  the 
breach  of  the  contract,  they  may  be  re- 
covered under  the  California  statute  pro- 
viding that  "the  measure  of  damages  for  the 
breach  of  a  contract  is  'the  amount  which 
will  compensate  the  party  aggrieved  for  all 
the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom.'  "  Shoe- 
maker y.  Acker,  116  Cal.  239,  48  Pac.  62, 
where,  under  the  agreement,  the  defendant 
was  to  purchase  land  and  provide  the  ma- 
terials for  its  improvement  and  planting  in 
lemon  or  orange  trees,  and  the  plaintiff  was 
to  give  his  time  and  attention  to  the  im- 
provement and  management  of  the  land, 
and  was  to  be  compensated  by  a  share  of 
profits  therein,  and  he  was  excluded  from 
the  premises  and  the  matter  brought  to  an 
end  by  the  conduct  of  the  defendant  before 
the  expiration  of  the  term. 
51  L.R.A.(X.S.) 


Election  of  remedies. 

Where  the  plaintiff  entered  into  a  con- 
tract of  partnership  with  the  lessee  of  an 
opera  house,  the  plaintiff  to  be  manager 
during  the  term  of  the  lease,  and  before  his 
services  were  to  begin  the  defendant  exclud- 
ed him  from  the  partnership,  and  thereafter 
sold  the  lease  at  a  considerable  figure,  it 
was  held  that  the  plaintiff  had  one  of  two 
remedies, — he  must  either  treat  the  con- 
tract as  existing  and  then  go  for  his  share 
of  profits,  or  else  consider  it  as  repudiated 
and  go  for  his  damages;  and  that,  having 
considered  it  as  repudiated,  and  having 
brought  an  action  for  damages  for  the 
breach,  in  which  he  was  allowed  to  recover 
for  loss  of  profits,  he  could  not  claim  a 
specific  interest  in  the  amount  which  nad 
been  received  from  the  sale  of  the  lease,  aa 
he  had  nothing  whatever  to  do  with  that 
amount.  Grecnwall  Theatrical  Circuit  Co.  v. 
Markowitz,  97  Tex.  479,  65  L.RJ^.  302,  79 
S.  W.  1069. 

(2)   Where  prospective  profits  are  not 

allowed. 

While  it  may  be  doubted  whether  there 
is  any  substantial  authority  for  the  view 
that  on  principle  prospective  profits  are  too 
speculative  for  allowance,  individual  cases 
refusing  such  profits  might  by  themselves 
seem  to  give  some  countenance  to  such  a 
theory.  Thus,  in  Couch  v.  Parker,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  192,  where 
the  plaintiff  was  employed  to  manage  a 
herd  of  cattle,  and  was  to  have  a  share  of 
increase,  and  was  ousted  before  the  contract 
expired,  it  was  held  error  to  permit  him  to 
give  his  estimate  as  to  what  would  have 
been  his  share  of  the  increase  up  to  the 
time  of  the  trial  and  after  the  defendant 
had  ousted  him  from  the  control,  as  it  was 
considered  that  such  imaginary,  speculative, 
and  hypothetical  profits  were  too  remote  to 
be  the  basis  of  a  legitimate  claim.  Com- 
pare with  preceding  cases. 

In  Rhodes  v.  Baird,  16  Ohio  St.  673, 
where  the  agreement  was  that  the  plaintiff 
was  to  rent  land  of  the  defendant  for  ten 
years,   and   set   out   a   peach   orchard,    the 
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V.  Big  Store  Co.  46  Wash.  1,  89  Fac.  174;  | 
Church  V.  Wilkeson-Tripp  Co.  58  Wash.  262, 
137  Am.  St.  Rep.  1059,  108  Pac.  696,  109 
Pac.  113. 

The  first  three  cases  cited  either  award 
damages  for  actual  losses  which  were  not  in 
the  nature  of  profits,  or  disclosed  an  estab- 
lished business  which  presented  facts  and 
practical  experience  upon  which  an  estimate 
of  lost  profits  could  be  intelligently  predi- 
etted.  In  the  Church  Case  a  recovery  was 
allowed  only  for  commissions  on  sales  shown 
to  have  been  actually  made.  An  examina- 
tion of  the  authorities  will  show  that  the 
courts  with  marked  uniformity  have  an- 
nounced the  doctrine  that,  where  an  estab- 
lished business  has  been  interrupted  or  de- 
stroyed by  breach  of  contract,  or  by  tort,  a 


resulting  loss  of  profits  may  become  the 
basis  of  a  recovery;  there  being  a  past  ex- 
perience sufficient  to  render  the  extent  of 
such  loss  reasonably  certain,  and  fairly  sus- 
ceptible of  proof.  Bogart  v.  Pitchless  Lum- 
ber Co.  72  Wash.  417,  130  Pac.  490.  The 
cases  from  this  court  cited  by  appellant, 
where  the  loss  of  profits  was  involved,  are 
in  harmony  with  this  rule.  The  doctrine  is 
equally  well  established  that  a  loss  of  pro- 
spective profits  will  not  become  a  basis  of 
recovery  in  an  action  upon  the  breach  of 
a  contract  to  launch  a  new  venture  or  busi- 
ness. ''Where  a  profit  has  actually  been 
made,  this  may  be  proved  as  very  pertinent 
to  the  question  what  the  future  profits 
would  probably  have  been,  had  not  the  busi- 
ness been  interrupted,  and   as  a  material 


profits  to  be  divided,  and  after  the  plain- 
tiff had  expended  a  large  amount  of  money 
in  setting  out  trees,  etc.,  the  defendant  de- 
clined to  execute  the  lease  stipulated  for, 
and  evicted  the  plaintiff,  it  was  held  that 
it  was  erroneous  to  permit  the  plaintiff  to 
prove  the  value  of  possible  profitls  by  show- 
ing the  value  of  toe  trees  and  their  pos- 
sible crop,  as  such  profits  were  remote  and 
contingent,  and  that  the  expenditures  of 
the  plaintiff  could  not  be  recovered.  While 
the  opinion  is  obspure,  it  apparently  con- 
fines the  plaintiff  to  the  value  of  the  use 
of  the  premises,  and  states:  ''As  respects 
the  property,  the  immediate  or  proximate 
consequence  of  the  breach  of  the  contract, 
by  the  eviction,  was  the  loss  of  the  use  of 
the  premises  for  the  term.  To  the  extent 
that  the  damages  depended  on  the  loss  of 
the  use  of  the  property,  its  market  value 
at  the  time  of  the  eviction,  subject  to  the 
performance  of  the  contract  on  the  part  of 
the  plaintiff,  furnished  the  standard  for  as-, 
fessing  the  damages.  If  it  had  no  general 
market  value,  its  value  should  have  been 
ascertained  from  witnesses  whose  skill  and 
experience  enabled  them  to  testify  directly 
to  such  value,  in  view  of  the  hazards  and 
chances  of  the  business  to  which  the  land 
was  to  be  devoted."  Compare  with  Shoe- 
maker V.  Acker,  supra,  II.  c  (1). 

It  was  indeed  the  opinion  of  an  inter- 
mediate court  in  Van  Ness  v.  Fisher,  6 
Una.  236,  while  not  necessary  to  the  de- 
t'ifiion,  that  profits  beyond  the  time  of 
trial  could  not  be  recovered,  because  they 
conld  not  be  calculated,  and  it  sought  to 
limit  the  theory  of  the  decision  in  Bagley 
▼.  Smith,  10  K.  Y.  489,  61  Am.  Dec.  756, 
supra,  n.  b,  and  the  cases  therein  cited, 
to  profits  up  to  the  time  of  trial.  But  the 
division  in  the  Bagley  Case  was  on  broad 
pounds,  and  the  later  New  York  cases  show 
that  the  opinion  in  the  Van  Ness  Case  is 
not  of  value  on  the  question. 

.   Speculative  profits. 

Where  prospective  profits  rest  on  specula- 
tion and  conjecture  tney  cannot  be  allowed. 

Thns,  upon  breach  of  a  contract  to  com- 
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bine  and  hold  stock  for  sale,  it  was  h^ld 
that  plaintiff's  speculative  chance  of  possi- 
bly being  able  to  sell  a  majority  of  the 
stock  for  a  higher  price  than  the  current 
market  value  of  ordinary  stock,  and  the 
possibility  that  the  plaintiff  might  have 
been  able  to  combine  with  others  in  such 
a  sale  of  the  majority  of  the  stock  at  a 
higher  price,  could  not  be  considered  in 
estimating  the  damages.  Havcmeyer  v. 
Havemeyer,  13  Jones  &  S.  464. 

For  other  cases  of  where  prospective  prof- 
its were  held  to  be  speculative,  see  infra, 
II.  c    (3). 

— in  a  new  business. 

It  will  be  seen  that  in  Webster  v.  Beau, 
the  court  refused  to  permit  an  estimate  to 
be  made  of  prospective  profits  in  a  new 
business  in  a  distant  and .  sparsely  settled 
country.  While  this  decision  may  be  sup- 
ported on  the  ground  that  under  the  facts 
prospective  profits  would  rest  on  specula- 
tion or  conjecture,  the  court  seems  to  go  be- 
yond what  is  necessary  for  the  decision,  and 
to  suggest  a  general  rule  that  prospective 
profits  ought  not  to  be  allowed  on  breach 
of  a  partnership  to  go  into  a  new  busi- 
ness. It  seems  clear  from  the  cases  cited 
supra,  c  (1),  that  there  is  no  such  rule.  It 
there  appears  that  prospective  profits  in 
new  ventures  have  been  allowea  in  live 
stock  contracts,  in  managing  pieces  of  real 
estate,  in  publishing  a  new  book,  in  buying 
and  selling  horses,  etc. 

It  may  be  here  noted  that  the  following 
cases  cited  in  the  opinion  in  Webster  v. 
Beau  are  not  partnership  cases:  Central 
Coal  &  Coke  Co.  v.  Hartman,  49  C.  C.  A. 
244,  111  Fed.  96;  Kenny  v.  Collier,  79  Ga. 
743,  8  S.  E.  58;  Paola  Gas  Co.  v.  Paola 
Glass  Co.  56  Kan.  614,  54  Am.  St.  Rep.  598, 
44  Pac.  621 ;  Winslow  Elevator  Co.  v.  Hoff- 
man, 107  Md.  621,  17  L.R.A.(N.S.)  1130, 
69  Atl.  394. 

(8)  Other    hoses    of    recovery    where 
profits  are  too  speculative. 

It  is  the  disposition  of  the  courts  in  gen- 
eral to  find  some  other  measure  of  damages 
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aid  to  the  jury  in  the  solution  of  this  ques- 
tion ;  but  where  no  profit  has  ever  been  real- 
ized, the  mere  loss  of  an  opportunity  to  try 
to  make  a  profit  is  of  too  uncertain  value  to 
be  compensated."  1  Sedgw.  Damages,  9th 
ed.  §  193. 

Counsel  cite  and  especially  rely  upon  Den- 
nis V.  Maxfield,  10  Allen,  138,  to  sustain 
appellant's  right  to  recover  for  loss  of  pro- 
spective profits  herein.  Commenting  on 
that  case  Mr.  Sedgwick,  in  his  work  on 
Damages,  immediately  after  the  quotation 
above  made,  further  says:  ''In  Dennis  v. 
Maxfield  the  plaintiff  was  hired  for  a 
whaling  voyage,  and  was  to  receive  a  cer- 
tain *lay*  or  percentage  of  the  profits,  and 
additional  compensation  if  the  cargo  reached 
a  certain  amount.     Being  wrongfully  dis- 


missed, it  was  held  he  could  recover  compen- 
sation for  both  items  of  loss;  the  voyage 
having  ended  and  the  profits  of  the  voyage 
being  known.  .  .  .  This,  it  must  be  noted, 
is  a  contract  where  the  profits  are  those  of 
a  business,  not  the  profits  of  the  plaintifiTs 
individual  exertions.  He  may  in  such  a 
case  wait  until  the  business  is  completed, 
and  the  profit  realized,  and  then  recover  his 
proportion,  as  he  did  in  the  case  just  cited; 
or,  if  the  business  has  been  so  long  estab- 
lished that  he  can  reasonably  prove  that  a 
profit  will  be  realized,  he  may  recover  at 
once  upon  the  breach.  But  if  it  is  a  new 
enterprise,  and  there  is  no  proof  that  profit 
will  be  made,  the  plaintiff  can  prove 
no  loss,  and  should  recover  no  damages  on 
account  of  the  loss  of  profits;  the  burden  of 


where  prospective  profits  are  too  specula- 
tive, as  a  basis  of  recovery. 

Besides  the  cases  infra,  see  also  on  this 
matter,  Howe  Mach.  Co.  v.  Bryson;  Rogers 
V.  Bemus;  Hunt  v.  Reilly;  and  Johnson  v. 
Arnold,  infra.  III.;  Kiralfy  v.  Macauley, 
infra,  IV.;  Ball  v.  Britton,  infra,  V.  See 
also  in  this  connection,  Rhodes  v.  Baird, 
supra,  II.  c   (1). 

In  Reiter  v.  Morton,  96  Pa.  229,  where, 
after  a  contract  for  the  manufacture  of 
certain  articles  in  iron,  to  continue  for  not 
less  than  fifteen  years,  had  continued  a 
little  over  a  year,  it  was  claimed  by  the 
plaintiff  that  the  defendant  wrongfully  dis- 
solved the  partnership,  it  was  held  that 
it  was  error  to  allow  the  jury  to  find  for 
prospective  profits  in  a  business  of  such  a 
character  to  be  carried  on  for  so  long  a 
time.  And  the  court  laid  down  its  opinion 
as  to  the  measure  of  damages  in  such  a  case 
as  follows:  ''We  apprehend  that  in  such  an 
action  as  this  the  measure  of  damages 
would  be  the  actual  money  value  of  the 
plaintiff's  interest  in  the  contract  of  partner- 
ship at  the  time  of  the  breach.  What  would 
the  interest  sell  for  to  a  person  willing  to 
buy  and  having  the  means  to  buy?  As  illus- 
trating this  question,  the  actual  state  and 
condition  of  the  property,  business,  and  as- 
sets of  the  firm  at  the  time,  together  with 
proof  as  to  actual  results  accomplished, 
whether  of  profit  or  loss,  or  both,  in  the  past, 
would  be  competent  evidence.  Beyond  this,  at 
least  so  far  as  conjectural  profits  in  the  fu- 
ture are  concerned,  it  would  not  be  safe  to 
go.  In  these  remarks  we  do  not  mean  in 
any  way  to  change  or  qualifv  the  existing 
state  of  the  law  as  to  proof  of  profits  in 
particular  cases  and  in  single  transactions. 
There  are  many  such  when  proof  of  the 
profit  which  might  have  been  realized,  had 
there  been  no  breach,  is  eminently  proper. 
What  we  decide  now  is  the  rule  for  this 
particular  class  of  cases." 

In  Shropshire  v.  Adams,  40  Tex.  Civ.  App. 
339,  89  S.  W.  448,  the  court  seems  to  have 
been  of  the  opinion  that  one  could  not  re- 
cover for  the  value  of  his  share  of  a  herd 
of  cattle  after  several  vears'  mana^^ement 
bv  him  under  a  contract  in  which  he  was 
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to  have  one  fourth;  that  the  matter  was 
too  speculative  and  that  there  was  an  easy 
and  safe  rule  of  damages  in  those  cases, 
which  was  to  take  the  plaintiff's  propor- 
tion or  one  fourth  of  the  cost  of  cattle  at 
the  time  they  were  to  have  been  bought, 
with  interest;  but  the  matter  was  not  de- 
cided. 

///.  Loss  of  time  or  earnings* 

The  authorities  are.  not  agreed  as  to 
whether  the  loss  of  time  or  earnings  of  the 
wronged  partner  is  or  is  not  an  element  of 
damages  upon  a  breach  of  the  contract. 
Logically  loss  of  time  or  earnings  is  not 
a  proper  element  of  damages  where  the  val- 
ue of  the  loss  of  profits  can  be  shown;  but 
on  the  other  hand,  where  the  amount  of 
prospective  profits  cannot  be  shown  beyond 
mere  conjecture,  it  is  fair  and  reasonable 
that  loss  of  time  or  earnings  should  be 
shown  as  a  substitute.  It  would  seem  that 
in  the  Rockwell  Case,  infra,  the  court  takes 
the  view  that  loss  of  time  is  not  a  proper 
element  in  any  case,  and  such  was  probably 
the  view  of  the  courts  in  the  Adams  and 
Williams  Cases,  infra.  In  the  Meylert  and 
M'Neill  Cases,  wh<?re  proof  of  loss  of  time 
or  services  was  allowed,  it  does  not  appear 
that  any  effort  was  made  to  show  what 
the  prospective  profits  would  have  been. 
In  most  of  the  other  cases  under  this  sub- 
division, we  have  the  loss  of  time  or  earn- 
ings allowed  distinctly  as  a  substitute  for 
prospective  profits  when  these  are  too  spec- 
ulative for  allowance. 

It  has  been  held  that  the  damages  do 
not  take  the  form  of  the  per  diem  value  of 
the  labor  of  the  person  against  whom  the 
wrong  is  committed.  Rockwell  Stock  & 
Land  Co.  v.  Castroni,  6  Colo.  App.  521, 
42  Pac.  180,  where  the  arrangement  was 
that  the  plaintiff  was  to  go  to  defendants' 
farm,  superintend  the  erection  of  build- 
ings for  the  hennery  business,  buy  hens 
and  manage  them,  and  the  profits  were  to  be 
divided,  and  after  the  buildings  were  erect- 
ed and  the  hens  bought,  the  defendants  de- 
clined to  go  on  with  the  arrangement.  It 
\va»  hold  that  it  was  error  to  admit,  as  an 
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proTing  a  profit  is  upon  him.'^  This  rule  is 
well  sustained  by  authority.  Kenny  ▼. 
Collier,  79  Ga.  743,  8  S.  E.  58;  Central 
Coal  &  Coke  Co.  v.  Hartman,  49  C.  C.  A. 
244,  111  Fed.  96;  Paola  Gas  Co.  v.  Paola 
Glass  Ca  56  Kan.  614,  54  Am.  St.  Rep.  598, 
44  Pac.  821;  Winslow  Elevator  Co.  v.  Hoff- 
min,  107  Md.  621,  637,  17  L.R.A.(N.S.) 
1130,  69  Atl.  394. 

**Where  a  new  business  or  enterprise  is 
floated,  and  damages  by  way  of  profit  are 
claimed  for  its  interruption  or  prevention, 
they  will  be  denied,  for  the  reason  that  such 
business  is  an  adventure,  as  distinguished 
from  an  established  business,  and  its  profits 
tre  speculative  and  remote,  existing  only  in 
tnticipation."     13  Cyc.  59. 

'The  loss  of  profits  to  a  business  which 


has  been  wrongfully  interrupted  by  another 
is  an  element  of  damage  for  which  a  recovery 
may  be  had;  but  it  must  be  made  to  appear 
that  the  business  was  an  established  one, — 
that  is,  that  it  had  been  successfully  con- 
ducted for  such  a  length  of  time,  and  had 
such  a  trade  established,  that  the  prof- 
its thereof  are  reasonably  ascertainable." 
States  V.  Durkin,  65  Kan.  101,  68  Pac.  1091. 
A  clear  distinction  is  manifest  between  an 
interruption  of  or  an  injury  to  an  existing 
business  which  has  "been  successfully  con- 
ducted for  a  considerable  period  of  time,  and 
the  prevention  of  the  establishment  of  an  en- 
tirelv  new  business.  When  the  business  is 
in  contemplation,  but  not  established,  profits 
that  may  be  anticipated  therefrom  are  too 
speculative,  uncertain,  and  conjectural  to  be- 


element  of  damage,  the  per  diem  value 
of  the  services  of  the  plaintiff  during  the 
time  that  she  had  been  on  the  farm,  even 
though  it  was  difficult  to  prove  otherwise 
what  she  had  suffered  by  the  breach. 

Where  there  had  been  previous  contract 
relations  between  the  parties,  and  the  plain- 
tiff had  given  them  up  at  considerable  loss 
when  the  contract  of  partnership  was 
fonned,  it  was  held  that  it  was  error  to 
permit  the  plaintiff  to  show  this  loss,  as 
luch  evidence  was  not  proper  either  to 
prove  a  breach  or  the  amount  of  damages. 
Compensation  for  the  contract  broken 
according  to  its  value,  not  at  all  accord- 
ing to  any  former  contract,  was  all  that 
the  plaintiff  could  claim  on  a  breach 
of  the  partnership  agreement  by  the  de- 
fendant.    Addams  v..  Tutton,   39   Pa.   447. 

So,  it  has  been  held  that  the  loss  of  time 
or  earnings  is  not  an  element  of  damages, 
u  such  loss  is  due  to  the  contract,  and 
iK)t  to  the  breach  of  it.  In  Williams  ▼. 
B&rton,  13  JLa.  404,  where  the  defendant, 
at  the  solicitation  of  the  plaintiff  (his  fath- 
er-in-law), gave  up  his  law  practice  in  the 
dty  and  entered  upon  the  plaintiff's  plan- 
tation, under  an  arrangement  by  which  the 
latter  was  to  provide  the  funds,  and  the 
plantation  was  to  be  conducted  by  the  de- 
fendant and  another,  after  a  year  the 
plaintiff  brought  an  action  for  recovery  of 
the  land  and  personal  property  thereon. 
The  defendant  counter  claimed  for  the 
unoDnt  that  his  law  practice  would  have 
probably  given  him  during  the  time  that 
oe  was  on  the  plantation,  but  this  was  dis- 
allowed, as  this  loss  was  due  to  the  con- 
tract, and  not  to  the  breach  of  it;  but  the 
eourt,  on  what  ground  docs  not  appear,  al- 
lowed him  something  over  one  third  of  the 
amount  he  claimed. 

On  the  contrary,  it  has  been  held  that 
one  who  has  been  deprived  by  the  other 
contracting  party  of  going  on  with  a  con- 
tract can  recover  as  an  element  of  his  dam- 
^e  the  amount  of  his  earnings  had  he  con- 
tinued in  his  old  business.  Meylert  v.  Gas 
Congumers*  Ben.  Co.  26  Abb.  N.  C.  262,  14 
^.  Y.  Supp.  148,  where,  upon  the  defend- 
uita*  breach  of  a  contract  whereby  the  plain- 
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tiff  was  to  act  as  their  agent,  the  court 
allowed  as  an  element  of  damage  his  prob- 
able earnings  as  a  physician  during  the 
period  from  the  making  of  the  contract 
until  its  final  abandonment.  The  court 
said:  "I  also  find  that,  in  consequence  of 
the  agreement  between  the  plaintiff  and 
the  defendants,  the  former  was  induced  to 
abandon  his  profession,  from  which  he  aver- 
aged an  income  of  about  $700  a  month,  and 
that,  in  consequence  of  the  failure  of  the 
defendants  to  perform  their  agreements, 
the  plaintiff  not  only  lost  the  amounts 
which  he  actually  expended,  but  the  earn- 
ings which  the  evidence  reasonably  estab- 
lishes he  otherwise  would  have  made  from 
his  profession.  1  therefore  find  that  the 
loss  of  those  earnings  is  a  legitimate  sub- 
ject of  damage  in  this  case,  and  that  the 
plaintiff  is  entitled  to  recover  therefor  the 
sum  of  $7,700,  deducting  therefrom  the  sum 
of  $250,  which  the  evidence  shows  he  earned 
from  his  profession  during  the  time  of  the 
running  of  said  agreements.  I  also  find 
that  the  whole  of  the  plaintiff's  time  was 
necessarily  devoted  to  nis  effort  to  intro- 
duce the  burner  in  question  upon  the  Pa- 
cific slope." 

In  Howe  Mach.  Co.  v.  Bryson,  44  Iowa, 
150,  24  Am.  Rep.  735,  where  there  was  a 
breach  of  a  contract  of  employment  or  of 
agency  to  sell  sewing  machines,  the  court 
held  that  the  measure  of  the  agent's  dam- 
ages was  either  the  profits  upon  sales  that 
he  would  have  made,  or  else  the  loss  of  his 
time  and  his  expenses,  and,  as  the  number 
of  sales  he  could  have  made  was  uncertain, 
he  was  entitled  to  recover  damages  for  loss 
of  time,  two  of  the  judges  dissenting  on  the 
ground  that  the  recovery  must  be  upon  the 
contract,  and  that  the  profits  were  not  too 
uncertain  for  recovery.  This  decision,  so 
far  as  it  denies  recovery  on  estimated  loss 
of  profits,  is  disapproved  in  Wakeman  v. 
Wheeler  &  W.  Mfg.  Co.  101  N.  Y.  205,  54 
Am.  Rep.  676,  4  N.  E.  264,  but  was  fol- 
lowed in  Wilson  Sewing  Mach.  Co.  v.  Sloan, 
50  Iowa,  367. 

In  McNeill  v.  Reid,  9  Ring.  68,  2  Moore  & 
S.  89,  1  L.  J.  C.  P.  N.  S.  162,  where  the  de- 
fendant  failed   in  his  agreement  to  intro- 
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come  a  basis  for  the  recovery  of  damages  in  | 
an  action  for  the  subsequent  loss  of  such 
profits. 

As  there  was  evidence  sufficient  to  sus- 
tain the  finding  of  the  jury  that  a  valid  and 
definite  contract  had  been  entered  into  be- 
tween appellant  and  respondent  Beau,  and 
as,  under  the  rule  heretofore  announced,  ap- 
pellant cannot  recover  damages  for  the  loss 
of  prospective  profits,  it  necessarily  follows 
that  he  is  entitled  to  recover  such  losses  as 
he  actually  sustained  in  the  way  of  expenses 
incurred  in  performing  his  part  of  the  agree- 
ment, and  for  loss  of  time  while  thus  en- 
gaged. This  was  the  view  entertaiiled  by  the 
court  on  the  first  trial,  when  appellant  was 
ordered  to  remit  a  considerable  amount  of 
the  verdict,  or  submit  to  a  new  trial,  and.  is ' 


the  theory   upon   which   the  case   miist   be 
again  tried. 

Upon  the  last  trial  there  was  an  absolute 
failure  of  evidence  8ufi[icient  to  show  that 
the  defendant  H.  T.  Harding  was  a  party  to 
the  contract,  or  that  be  had  authorized  the 
respondent  Beau  to  act  for  him  when  enter- 
ing into  the  contract.  As  to  the  defendant 
Harding  the  judgment  of  dismissal  was 
properly  entered.  As  to  the  respondent 
Beau  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial  upon  the 
issues  joined  between  him  and  the  appellant. 
The  appellant  will  recover  his  costs  in  this 
court  for  the  respondent  Beau. 

Mount,  Parker,  Gose,  and  Chadwlck, 

JJ.,  concur. 


duce  plaintiff  into  his  firm,  relying  on 
which  the  plaintiff  had  given  up  an  op- 
portunity for  a  very  lucrative  employment, 
it  was  held  to  be  proper  to  state  to  the 
jury  that  they  might  see  that  the  plaintiff 
considered  that  the  value  of  what  he  was 
to  receive  was  the  equivalent  at  least  of 
that  to  be  given  up.  , 

Loss  of  time  has  been  allowed  as  a  sub- 
stitute for  loss  of  profits  when  these  could 
not  be  estimated. 

Thus,  where  the  partners  were  to  build 
a  sawmill,  and  owing  to  a  breach  by  the 
defendant  there  was  delay  in  building  the 
mill,  it  was  held  that  the  fair  rental  value 
of  the  property  was  a  proper  measure  by 
which  to  estimate  the  damages,  and  that, 
instead  of  profits  which  would  have  been 
speculative,  the  plaintiff,  who  was  to  run 
the  mill,  might  prove  the  value  of  his  time 
during,  the  period  of  the  delay,  as  he  was 
not  limited  to  a  single  mode  of  measuring 
or  estimating  his  damages.  Rogers  v.  Be- 
rn us,  60  Pa.  432.  See  also  Webster  v. 
Beau. 

Perhaps  it  was  upon  this  theory  that  loss 
of  time  was  allowcMi  for  in  Johnson  v.  Ar- 
nold, 2  Cush.  46,  where  the  defendant  pre- 
vented the  carrying  out  of  a  contract  under 
which  the  plaintiff  was  to  go  from  Massa- 
chusetts to  Indiana  and  there  manage  the 
defendant's  store  for  two  years,  the  defend- 
ant providing  the  store  and  stock,  and  the 
plaintiff  his  time  and  services,  and  the  prof- 
its were  to  be  divided;  and  the  plaintiff 
was  allowed  compensation  for  the  loss  of  his 
time  and  for  the  expenses  of  removing  his 
family  from  Massachusetts  to  Indiana  and 
back  again,  against  the  defendant's  conten- 
tion that  any  recovery  at  all  could  be  only 
for  the  loss  of  profits  during  the  term  of  the 
contract. 

In  Hunt  V.  Reilly,  50  Tex.  99,  where  a 
partnership  for  the  publication  of  a  news- 
paper, etc.,  for  a  year,  was  ended  after  a 
few  months  by  a  suit  against  two  of  the 
three  partners,  attaching  and  enjoining  the 
use  of  property  which  they  under  the  agree- 
ment provided  for  use  in  the  partnership, 
the  remaining  partner  was  held  entitled  to 
be  compensated  for  loss  of  profits.  But  the  ' 
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appellate  court,  being  dissatisfied  with  the 
amount  allowed  on  the  proof,  held  that  he 
was  on  other  proof  entitled  to  recover  what 
he  could  have  earned  in  his  tradje  during 
ttie  time  that  he  was  thrown  out  of  em- 
ployment and  unable  to  procure  it,  and 
also  his  expenses  in  procuring  other  c-m- 
ployment,  and  gave  him  the  option  to  take 
judgment  for  these  amounts,  or  to  go  back 
and  take  a  new  trial  with  the  idea  that  he 
might  be  able  to  adduce  other  evidence  as 
to  profits. 

It  may  be  noted  in  this  connection  that 
where  the  loss  is  a  definite  fixed  sum,  loss 
of  time  is  not  an  element  of  damage.  Thus, 
where  the  plaintiff  came  from  the  Sandwich 
islands  to  Massachusetts  in  pursuance  of  a 
contract  with  the  defendant  that  the  latter 
would  employ  him  at  $1,500  a  year  as  fore- 
man, he  was  not  entitled  to  recover,  as  part 
of  his  damages,  his  expenses  in  coming 
from  the  Sandwich  islands,  when  the  de- 
fendant refused  to  employ  him  on  his  ar- 
rival; nor  was  he  allowed  to  recover  for  the 
loss  of  his  time  on  the  journey.  It  does 
not  appear  what  he  was  allowed  to  recover, 
but  it  seems  to  be  suggested  that  he  was 
allowed  to  recover  $1,500.  Noble  v.  Ames 
Mfg.  Co.  112  Mass.  492. 

IV.  Expenses. 

Expenses  logically  should  be  deducted 
from  profits,  the  balance  being  the  measure 
of  loss.  But  where  th€:re  is  no  sufficient 
evidence  as  to  what  the  profits  would  have 
been,  expenses  incurred  in  carrying  out  the 
contract  ought  fairly  to  be  allowed  as  an 
element  of  damages.  And  this  was  probably 
the  theory  on  which  they  were  allowed  in 
Gale  V.  Leckie,  supra,  II.  c  (1) ;  and  such 
is  the  general  rule. 

Thus,  in  Kiralfv  v.  Macauley,  17  Ohio 
L.  J.  331,  where  the  plaintiff  agreed  to  in- 
cur certain  expenses,  and  provide  the  adver- 
tising, renting,  and  supplying  of  a  build- 
ing for  theatrical  performances,  and  the  de- 
fendant was  to  bring  his  company  to  such 
building  for  such  performances,  and  failed 
to  do  so,  it  was  held  that  the  court  cor- 
rectly charged  the  jury  that,  inasmuch  aa 
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there  was  no  evidence  tending  to  show  what  \ 
profits  would  hav«'  been  realized,  as  this 
was  a  performance  not  in  a  usual  theatric- 
al boase,  the  plaintiff  was  entitled  to  re- 
cover saeh  expenditures  as  the  jury  might 
find  reasonable  and  necessary,  less  any  loss 
which  the  jury  might  find  would  have  been 
mcttrredy  had  the  contract  been  carried  out. 
Distinguishing  Rhodes  v.  Baird,  infra. 
See  also  Websteb  v.  Beau. 

In  Woodbury  v.  Jones,  44  N.  H,  206, 
where  the  plaintiff,  in  Minnesota,  in  accord- 
ance with  an  agreement  with  the  defendant 
to  live  upon  the  latter'a  farm  in  New  Harap- 
ehire  for  a  year,  rented  his  real  property 
in  Minnesota,  sold  his  personal  property, 
and  came  on  to  Kew  Hampshire,  and  there- 
after the  defendant  excluded  him  from  the 
premises,  it  was  held  that  he  could  recover 
the  expenses  of  his  removal  from  Minnesota 
to  New  Hampshire,  as  those  expenses  were 
incnrred  after  the  contract  had  been  made 
and  in  part  performance  of  it,  but  that  he 
could  not  recover  any  loss  he  had  suffered 
on  account  of  the  sales  of  his  propertv  in 
Minnesota,  unless  it  was  clearly  part  of  the 
contract.  See  also  Johnson  v.  Arnold,  su* 
pra,  in. 

In  United  States  T.  Behan,  110  U.  S.  339, 
28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81,  where  the 
government,  having  decided  to  give  up  a 
project,  notified  the  contractor  to  stop 
work,  and  the  contract  was  one  in  which 
the  contractor  had  been  required  to  make 
Urge  preliminary  expenses,  and  he  brought 
an  action  for  his  preliminary  expenses  and 
for  his  profits,  it  was  held  that  the  profits 
were  too  speculative,  and  therefore  must  be 
disregarded,  as  also  any  possible  losses,  but 
that  the  contractor  was  entitled  to  his  ex- 
penses. 

Expenses  in  procuring  other  employment 
were  held  recoverable  in  a  case  where  there 
was  no  adequate  proof  of  profits.  Hunt  v. 
Reilly,  60  Tex.  99,  supra.  III. 

But  where  the  plaintiff  recovers  on  the 
theory  of  profits,  he  cannot  include  hjls  ex- 
penses and  losses  necessary  in  performing 
his  part  of  the  contract.  Tygart  v.  Albrit- 
ton,  supra,  II.  c  ( 1 ) . 

In  Rhodes  r.  Baird,  supra,  II.  c  (2),  it 
was  held  that  the  plaintiff's  expenditures 
made  in  obtaining  or  performing  the  con- 
tract did  not  furnish  the  measure  of  his 
damages,  or  constitute  the  fact  to  which  his 
evidence  ought  to  have  been  directed,  as 
this  would  be  enabling  a  party  to  take  his 
chances  on  a  contract,  and,  if  he  made  a  bad 
bargain,  to  charge  his  losses  upon  his  ad- 
rersary,  and  if  he  had  made  a  profitable 
one,  to  deprive  him  of  its  benefits.  But  this 
case  is  distinguished  in  Kiralfy  v.  Mac- 
auler,  supra,  this  subdivision,  as  not  lay- 
ing down  a  general  rule,  but  simply  as  stat- 
ing what  would  not  be  fair  in  the  particu- 
lar case. 

V,  Services, 

It  has  been  held  that  the  value  of  a  part- 
ner's services  actually  rendered  to  the  firm  l 
Blight  be  recovered,  where  he  was  excluded  [ 
h'om  a  business,  and  the  contract  of  part- 
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nership  had  no  definite  term,  so  that  it 
was  determinable  at  any  time.  Thus,  in 
Ball  V.  Britton,  58  Tex.  57,  where  the  plain- 
tiff, possessing  the  requisite  knowledge  and 
skill,  entered  into  a  partnership  with  the 
defendant  to  construct  and  operate  ice 
works,  the  defendant  to  supply  the  capital, 
and  the  plaintiff  to  be  paid  a  certain  sum 
a  month,  until  it  was  repaid  out  of  the 
profits,  thereafter  the  profits  to  be  equally 
divided,  no  time  was  set  for  the  partner- 
ship. After  the  works  were  completed  and 
operated  a  short  time,  the  defendant  exclud- 
ed the  plaintiff  from  the  business.  The 
court  said  that  it  could  not  protect  the 
plaintiff  against  his  omission  to  name  a 
time  for  the  duration  of  partnership,  and 
that  "under  the  circumstances,  we  think 
the  measure  of  damages  is  the  value  of  the 
services  rendered  by  him,  including  his 
skill,  his  time  and  labor  in  constructing  and 
opernMng  the  factory.  Of  course,  from 
this  would  have  to  be  deducted  whatever 
he  may  have  received  of  the  profits,  if  any- 
thing, over  and  above  what  had  been  ad- 
vanced to  him  by  the  defendant.  This 
would  be  the  measure  of  the  actual  dam- 
age." 

And  where,  under  the  articles  of  copart- 
nership, one  of  the  partners  was  to  receive 
a  certain  salary  for  superintendence,  and 
the  other  partners  excluded  him  from  the 
superintendence,  he  was  entitled  to  receive 
his  salary  until  the  time  of  the  dissolution. 
Jennings  v.  Beale,  146  Pa.  125,  23  Atl.  225. 

In  Hagenaers  v.  Horbst,  30  App.  Div. 
546,  62  N.  Y.  Supp.  360,  affirmed  in  J  64  N. 
Y.  603,  68  N.  E.  1088,  upon  the  breach  of 
the  contract  of  partnership,  the  plaintiff 
was  allowed  to  recover  that  part  of  his  com- 
pensation which  was  fixed  in  definite  terms 
at  so  much  a  year,  and  was  not  allowed 
anything  for  profits;  but  he  did  not  appeal 
from  this  decision,  which  was  rendered  in 
construction  of  a  special  agreement  made 
at  the  time  of  the  dissolution. 

The  reason  of  the  decision  does  not  s(>em 
very  clear  in  White  v.  Rodemann,  44  App. 
Div.  503,  60  N.  Y.  Supp.  971,  where  it  was 
agreed  that  the  plaintiff  was  to  pay  the 
defendant  a  certain  sum  for  a  half  inter- 
est in  his  school,  which  they  were  to  con- 
duct as  partners.  On  the  defendant's  refus- 
al to  carry  out  the  contract,  the  plaintiff 
recovered  in  the  trial  court  the  amount 
that  he  had  paid  down  on  the  agreement, 
also  some  expenditures  that  he  had  made 
in  advertising  the  school,  and  the  value  of 
his  services  rendered.  But  on  appeal  it  was 
held  that,  inasmuch  as  it  was  found  that 
the  contract  was  only  partial,  and  looked 
to  a  more  complete  agreement,  it  should  be 
considered  that  the  expenditures  were  made 
and  the  services  rendered  in  view  of  a  more 
complete  agreement,  which  had  not  been 
made,  and  that  therefore  the  recover v  must  • 
be  confined  to  the  amount  that  the  plaintiff 
had  paid  down  on  the  agreement. 

Allowance  to  excluding  partner  for  services 
in  making  profits. 

There  is  little  in  the  cases  as  to  allow- 


94 


WASHINGTON  SUPREME  COURT. 


ances  to  the  excluding  partner  for  his 
services  in  conducting  the  business.  If  the 
articles  provide  for  such  an  allowance,  it 
seems  that  it  ought  to  be  made  in  estimat- 
ing profits. 

Thus,  where,  by  the  articles,  each  partner 
was  allowed  a  certain  amount  for  person- 
al expenses,  the  excluding  partner  was  al- 
lowed this  amount,  as  he  managed  the  busi- 
ness after  excluding  the  other  partner. 
Karrick  v.  Hannaman,  supra,  II.  b. 

But  where  there  is  no  provision  in  the 
articles,  it  does  not  seem  that  such  an  al- 
lowance rests  on  any  principle  of  law. 

In  Zimmerman  v.  Harding,  227  U.  S. 
489,  67  L.  ed.  608,  33  Sup.  Ct.  Rep.  387, 
the  court  on  appeal  affirmed  with  reluct- 
ance an  allowance  to  the  excluding  partner 
for  salary,  there  being  no  provision  of  that 
kind  in  the  partnership  articles,  but  the 
point  was  not  properly  raised  on  the  ap- 
peal. 

It  is  possible  that  such  an  allowance  was 
considered  proper  in  Hartman  v.  Woehr, 
supra,  II.  b,  but  the  court's  expression  in 
the  matter  is  of  such  obscurity  as  to  be  of 
no  material  value. 

VI,  Freud^-mi&appropriation. 

It  is  intenled  to  include  in  this  note 
only  those  cakes  of  fraud  where  the  wrong- 
doer contracte<(  with  the  intent  of  not  going 
on  with  the  business. 

Where  the  plaintiff's  cause  of  action  is 
that  the  defendant,  not  intending  to  go 
into  partnership  with  him,  succeeded  in 
procuring  him  to  furnish  money  in  good 
faith  for  the  purpose  of  a  partnership,  with 
the  intent  of  defrauding  the  plaint) flP  out 
of  it,  the  plaintiff  may  maintain  an  action 
at  law  to  recover  the  money.  Hale  v.  Wil- 
son, 112  Mass.  444. 

In  Child  V.  Swain,  69  Ind.  230,  where  a 
person  entered  into  partnership  with  two 
others,  being  himself  an  insurance  agent 
for  various  companies,  and  having  a  good 
reputation,  and  the  other  two  partners  on 
coming  in  paid  a  certain  consideration  to 
such  agent,  and  he  a  few  days  later  ab- 
sconded, whereby  they  lost  the  benefit  of 
his  reputation  and  had  great  difficulty  in 
retaining  any  of  his  agencies,  it  was  held 
that  they  were  entitled  to  recover  for  his 
breach  of  the  contract,  as  damages,  the  mon- 
ey that  they  had  paid  in  on  forming  the 
partnership  agreement,  not  as  rescinding 
the  contract,  but  because  of  a  breach  of  it. 

In  Crosby  v.  McDermitt,  7  Cal.  146,  where 
one  partner,  under  the  agreement,  advanced 
money  and  materials,  and  the  other  partner 
appropriated  them  to  his  own  use,  a  re- 
covery was  had  for  the  money  advanced 
with  interest,  and  for  a  further  sum  which 
may  have  been  the  value  of  the  materials 
furnished  and  appropriated,  but  this  is 
not  shown  by  the  report. 

VII.  Particular  contracts-illustrations. 

Where  a  partnership  agreement  involved 
the  taking  and  cutting  of  certain  timber  of 
one  of  the  partners  for  shingles,  at  a  cer- 
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tain  price  in  a  certain  time,  on  a  breach  in 
failing  to  take  the  timber  the  measure  of 
damages  would  be  the  difference  between  the 
value  of  the  uncut  timber  as  it  stood  at  the 
time  of  the  breach,  and  its  value  when  con- 
verted into  shingles  at  the  stipulated  rates 
in  the  articles  of  partnership,  the  claim  to 
take  the  course  and  effect  of  any  other 
claim  against  the  partnership.  Northern 
V.  Tatura,  164  Ala.  368,  51  So.  17. 

Where  the  defendant,  being  established  in 
business,  made  an  arrangement  with  the 
plaintiff  by  which  the  plaintiff  was  to  man- 
age the  business,  and  was  to  be  paid  out 
of  the  profits  $15  a  week  until  the  profit 
amounted  to  $800,  when  the  defendant 
should  take  such  profit,  give  to  the  plain- 
tiff half  of  the  business,  and  thereafter  they 
should  share  the  profits  equally,  the  defend- 
ant excluded  the  plaintiff  from  the  business 
when  the  profits  had  nearly  equaled  $800. 
It  was  held  that  the  plaintiff  was  entitled 
to  recover  such  sum  as  would  fairly  com- 
pensate him  for  his  loss,  and  in  eatimating 
this  the  value  of  the  property  which  he 
was  to  receive,  and  which  he  had  earned 
within  a  mere  trifle,  might  be  taken  into  con- 
sideration, and  it  would  not  be  unreason- 
able compensation.  Gilbert  v.  Grubel,  82 
Kan.  478,  108  Pac.  798. 

In  Holmes  v.  Gilman,  138  N.  Y.  369,  20 
L.R.A.  566,  34  Am.  St.  Rep.  463,  34  N.  E. 
205,  where  a  partner  appropriated  to  his 
own  use  large  amounts  of  money  of  his 
firm,  and  took  out  insurance  in  favor  of  his 
wife  and  paid  the  premiums  wholly  out 
of  the  firm's  money,  taking  the  policies  in 
her  name,  and  upon  his  death  was  indebted 
to  the  firm  for  an  amount  larger  than  the 
amount  of  the  insurance  policies,  it  was 
held  that  the  other  partner  was  entitled  to 
recover  the  amount  of  such  insurance. 

It  may  be  noted  that  in  McWhirter  v. 
Douglas,  1  Coldw.  591,  where  one  of  sev- 
eral partners  made  a  certain  promise  to 
his  copartner  if  he  would  continue  in  an 
extension  of  the  old  firm,  instead  of  ac- 
cepting another  offer,  it  was  held  that 
the  amount  that  he  was  to  pay  was  not 
to  be  left  to  the  future,  but  was  to  be 
presently  estimated  at  the  beginning  of 
the  term,  or  as  near  the  beginning  as  the 
parties  could  attend  to  the  maUer,  the 
promise  being,  "I  will  pay  you  the  estimat- 
ed discrepancy  between  what  the  business  of 
H.  &  B.  .  .  .  promises  for  the  next  three 
years,  as  compared  with  an  offer  made  to 
you  by  another  party  for  same  time,  which 
we  now  presume  to  be,  from  $1  to  $3,000,  so 
soon  as  a  correct  amount  can  be  arrived  at." 

Recovery  of  advances. 

Where  the  defendant  had  paid  the  plain- 
tiff a  premium  for  every  year  of  a  partner- 
ship to  last  five  years,  and  after  about  a 
year  the  plaintiff  wrongfully  ended  the 
partnership,  it  was  held  that  the  defendant 
was  entitled  to  recover  four  fifths  of  the 
premium  which  he  had  paid.  Corcoran  v. 
Sumption,  79  Minn.  108,  79  Am.  St.  Rep. 
428,  81  N.  W.  761,  where  the  plaintiff  had 
asked  for  profits,  but  it  seems  that  he  had 
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lost  his  right  to  claim  that  there  was  no 
dissohition. 

In  Xelson  v.  Hatch,  70  App.  Div.  206,  75 
X.  Y.  Supp.  389,  affirmed  in  174  N.  Y.  640, 
67  X.  E.  1085,  where  the  contract  was  that 
the  plaintiff  was  to  advance  certain  moneys 
for  the  prosecution  of  a  lawsuit  in  which 
the  defendants  were  counsel,  and  the  def end- 
xaU  breached  the  contract  after  a  certain 
Fum  had  been  advanced,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  from 
them  what  he  had  advanced,  and  this  was 
90  although  it  appeared  that  afterward  said 
suit  was  decided  against  the  interests  repre- 
sented by  the  defendants. 

In  Kerrigan  v.  Kelly,  17  Mo.  275,  the 
plaintiff  recovered  advances  made  to  the 
owner  of  a  house  and  lot  on  the  under- 
standing that  they  should  use  the  house 
and  lot  as  partners  in  the  ice  business,  and 
that  the  plaintiff  should  be  a  part  owner 
of  the  house  and  lot  as  well  as  of  the  busi- 
ness, and  the  owner  of  the  house  and  lot 
refused  to  make  a  deed. 

Concealment  of  property  from  partner. 

^  In  Sneed  v.  Deal,  53  Ark.  152,  13  S.  W. 
703,  where  two  partners  contemplating  a 
dissolution  renewed  to  themselves  individu- 
ally and  secretly  by  negotiation  with  a  les- 
sor, a  lease  of  property  then  occupied  by 
the  firm,  and  afterward  sold  out  their  in- 
terest in  the  firm  and  its  property  to  a 
third  partner,  he  knowing  nothing  about 
the  new  lease,  it  was  held  that  the  two  part- 
ners who  obtained  the  new  lease  took  it  in 
trust  for  the  firm,  and  that  the  partner 
buying  them  out  took  the  new  lease.  The 
same  was  held  on  similar  facts  in  Struthers 
T.  Pearce,  51  N.  Y.  357. 

As  to  right  of  one  partner  of  a  dissolved 
firm  to  maintain  action  at  law  against  an- 
other for  fraud  practised  upon  dissolution 
vith  respect  to  assets,  see  the  note  to  Crock- 
ett t.  Bnrleson,  6  L.R.A.(N.S.)    263. 

VIII.  MisiseUaneotta. 

In  Cane  r.  MacDonald,  10  B.  C.  444, 
where,  after  a  partnership  of  architects 
had  been  formed,  one  of  the  partners  re- 
vived a  government  position  in  connection 
with  the  erection  of  a  government  build- 
hig,  and  for  a  time  paid  in  his  salary  to 
the  firm,  but  later  declared  the  firm  dis- 
wired  and  declined  any  longer  to  account 
for  the  salary,  it  was  held  that  he  could 
iMt  be  compelled  to  do  so. 

In  Battle  v.  Willox,  40  Can.  S.  C.  198, 
where  the  owner  of  a  sand  quarry  agreed 
^h  the  plaintiff  to  enter  into  certain  spec- 
ified contracts  with  third  parties,  and  the 
plaintiff  was  to  indorse  notes  for  the  own- 
er and  was  to  have  the  right  to  take  a  cer- 
tain share  of  the  profits  or  a  certain  in- 
terest in  the  quarry,  and  the  owner  sold  the 
quarry  after  making  only  part  of  the  con- 
tracts, it  was  held  that  the  plaintiff  was 
entitled  to  recover  the  share  of  profits  he 
would  have  made,  had  the  defendant  carried 
ODt  his  contract. 

In  Jewett  v.  Brooks,  134  Mass.  505,  it 
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was  held  that  the  measure  of  damages  on 
a  breach  of  a  contract  to  conduct  a  farm 
on  shares  was  the  value  of  the  contract, 
the  court  not  deciding  whether  the  con- 
tract was  a  partnership  or  not,  but  the 
case  went  back  for  a  new  trial  on  other 
grounds. 

In  Skinner  v.  Tinker,  34  Barb.  333,  where 
the  plaintiff  recovered  a  verdict  of  $4,000 
for  the  refusal  of  the  defendant  to  per- 
form an  agreement  to  enter  into  a  partner- 
ship for  the  practice  of  dentistry  in  Cuba, 
the  plaintiff,  relying  on  the  contract,  had 
sold  his  practice  in  Brooklyn  and  put  him- 
self under  bond  not  to  practise  there.  It 
was  held  that  the  partnership  having  no 
definite  term,  a  partner  might  dissolve  it 
at  any  time,  but  that  the  pkiintiff  was  en- 
titled to  his  damages  prior  to  the  dissolu- 
tion; but  how  the  damages  were  measured 
does  not  appear. 

Where  one  partner  refuses  to  contribute 
his  share  of  the  capital,  but  the  other  part- 
ner avails  himself  of  his  services  and  does 
not  end  the  relation,  he  cannot  deprive  the 
defaulting  partner  of  his  interest  in  the 
firm  and  profits.  Akin  v.  Luce,  45  N.  Y. 
S.  R.  692,  18  N.  Y.  Supp.  392. 

And  where  a  partnership  between  A,  B, 
and  C  was  entered  into  on  the  understand- 
ing that  C  was  to  indorse  A's  notes  to  en- 
able him  to  supply  his  share  of  the  funds, 
and  thereafter  C  declined  to  do  so,  B  and 
C  could  not  expel  A  for  his  failure  to  sup- 
ply his  share  and  exclude  him  from  the 
profits.  Westwood  v.  Crissey,  139  App.  Div. 
841,  124  N.  Y.  Supp.  97,  reversing  West- 
wood  V.  Cole,  66  Misc.  53,  120  N.  Y.  Supp. 
884. 

And  where,  after  a  certain  period,  one  of 
the  partners  apparently  abandoned  what 
he  believed  to  be  a  losing  business,  he  could 
not  recover  for  profits  after  that  time. 
Kinloch  v.  Hamlin,  2  Hill,  Eq.  19,  27  Am. 
Dec.  441. 

It  may  be  noted  that  in  Stone  v.  Dennis, 
3  Port.  (Ala.)  231,  the  court  has  some- 
thing to  say  both  about  loss  of  time  and 
loss  of  profits,  but  its  meaning  is  not  clear; 
also  that  McCollum  v.  Carlucci,  206  Pa. 
312,  98  Am.  St.  Rep.  788,  55  Atl.  979,  is 
not  so  reported  as  to  be  of  material  value 
on  the  subject.  B.  B.  B. 
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CLARKE  E.  BROWN  et  aL,  Plffs.  in  Err., 

V. 

AMOS  HATHAWAY. 

(—  w.  Va.  — ,  80  S.  E.  959.) 

Limitation  of  actions  ^  action  on  for- 
eign contract. 

1.  When  properly  construed,  the  clause  of 
§  18,  chap.  104,  Code  1906,  providing  that, 
"upon  a  contract  which  was  made  and  was 
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to  be  performed  in  another  state  or  countrj', 
by  a  person  who  then  resided  therein,  no 
action  shall  be  maintained  after  the  right 
of  action  thereon  is  barred  by  the  laws  of 
such  state  or  country,"  restricts,  and  does 
not  enlarge,  the  statutory  period  of  limita* 
tions  prescribed  by  other  sections  of  the 
same  chapter. 

Same  —  constrnctioii. 

2.  Such  provision,  when  thus  construed, 
means  only  that,  if  the  right  to  maintain 
the  action  is  in  fact  barred  by  lew  loci  con- 
tractus, it  is  also  barred  by  lex  fori,  if  the 
former  period  is  less  than*thc  latter,  or  is 
complete  before  action  thereon  in  this  state. 

(February  3,  1914.) 

IpRROR  to  the  Circuit  Court  for  Green- 
J   brier  County  to  review  a  judgment  in 


defendant's  favor  in  an  action  on  a  bond 
and  note  executed  in  another  state.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Craig  &  Wolverton,  for  plain- 
tiffs in  error: 

The  same  limitation  applies  to  foreign 
contracts  sued  upon  in  this  state  as  if  they 
had  been  sued  upon  in  the  state  where  they 
were  made  and  were  to  be  performed. 

Nash  v.  Tupper,  1  Caines,  402,  2  Am.  Dec. 
197;  IsenbergV.  Rainier,  70  Misc.  498,  127 
N.  Y.  Supp.  411. 

Mr.  S.  X.  Pace  also  for  plaintiffs  in  er- 
ror. 

Mr.  Henry  Gilmer  for  defendant  in  er- 
ror. 


Note.  ^^  Applicability  of  statute  of  the 
forum  referring  limitation  to  law  of 
other  jurisdiction,  where  period  at 
forum  is  shorter  than  that  prescribed 
by  the  foreign  statute. 

The  question  under  annotation  presup- 
poses that  all  the  conditions  contemplated 
by  the  statute  of  the  forum  are  present,  so 
that  the  statute  would  concededly  apply 
and  give  effect  to  the  limitation  prescribed 
by  the  foreign  statute,  if  it  were  shorter 
than  that  period  prescribed  by  the  law  of  the 
forum.  Therefore,  cases  which  turn  upon 
the  question  as  to  where  the  cause  of  action 
is  deemed  to  have  arisen  within  the  mean- 
ing of  the  statute,  or  upon  considerations 
as  to  residence  or  other  conditions  affecting 
the  applicability  of  the  statute,  are  not 
within  the  scope  of  this  note.  On  those 
points,  see  notes  referred  to  in  Index  to 
L.R.A.  Notes,  "Conflict  of  Laws,"  §  43. 

While  there  are  many  cases  involving  the 
construction  and  effect  of  statutes  of  the 
kind  under  consideration,  there  are  but  com- 
paratively few  which  present  the  distinc- 
tive question  above  outlined.  The  majority 
of  those  in  point  sustain  the  decision  in 
Bbown  y.  Hathaway,  and  hold  that  a  stat- 
ute which  provides,  under  certain  condi- 
tions, that  if,  by  the  law  of  the  state  where 
the  cause  of  action  arose,  an  action  cannot 
be  maintained  thereon  by  reason  of  the 
lapse  of  time,  no  action  shall  be  maintained 
thereon  at  the  forum,  is  inapplicable,  if  the 
limitation  prescribed  by  the  law  of  the 
forum  is  shorter  than  that  prescribed  by 
the  foreign  statute  in  question,  and  that  in 
such  case  the  general  rule  that  limitation 
is  governed  by  the  law  of  the  forum  will 
prevail,  assuming  that,  apart  from  the  stat- 
ute under  consideration,  there  is  a  limita- 
tion at  the  forum  applicable  to  the  action 
in  question,  notwithstanding  its  foreign  ele- 
ments. Hoggett  V.  Emerson,  8  Elan.  262; 
Fletcher  v.  Spaulding,  9  Minn.  64,  Gil.  54; 
Drake  v.  Bigelow,  93  Minn.  112,  100  N.  W. 
664;  Wright  v.  Mordaunt,  77  Miss.  537,  78 
Am.  St.  Rep.  536,  27  So.  640. 

In  Hoggett  V.  Emerson,  supra,  the  court 
said:  "The  laws  of  the  forum  determine 
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the  remedy.  We  must  look  to  the  laws  of 
this  state  to  determine  whether  the  action 
was  barred.  Section  22  of  our  Code  of  Civil 
Procedure  is  the  only  one  which  refers  to 
the  limitation  laws  of  other  states.  That 
provides  that  the  limitations  prescribed  by 
the  other  sections  of  the  statute  may  in 
some  cases  be  reduced  by  the  limitation  law 
of  the  state  in  which  the  cause  of  action 
arose.  It  makes  no  provision  for  any  en- 
largement of  the  limitations  of  our  laws. 
More  than  that,  it  refers  only  to  causes  of 
action  arising  in  another  state  between  non- 
residents of  this  state.  The  petition  does 
not  show  whether  defendants  in  error  were 
nonresidents  or  residents  of  Kansas  at  the 
times  the  notes  were  executed  or  matured." 

In  Fletcher  v.  Spaulding,  9  Minn.  64,  Gil. 
54,  the  court  said:  "We  cannot  see  how 
this  provision  in  any  way  affects  the  case 
at  bar.  The  effect  of  it  is  simply  to  allow 
a  citizen  of  Minnesota  to  plead  the  statute 
of  limitations  of  a  foreign  state  or  country 
when  it  is  more  favorable  than  our  own, 
and  to  allow  the  same  citizen,  when  he  is 
plaintiff  in  a  foreign  cause  of  action,  which 
he  has  had  from  the  time  it  accrued,  the 
benefit  of  our  own  statute.*' 

There  are  also  some.very  strong  diota  in 
the  New  York  cases  to  the  effect  that  the 
period  prescribed  by  the  statute  of  the  forum 
would  not,  because  of  such  a  statute,  be 
lengthened  by  the  statute  of  the  state  where 
the  action  arose.  Thus,  in  Howe  v.  Welch, 
14  Daly,  80,  the  court  said:  "In  order  to 
prevent  misunderstanding  in  the  future,  t 
deem  it  proper  to  say  that  but  for  the  deter- 
mination of  the  defendant  to  stake  his  case 
upon  the  efficiency  of  the  Iowa  statute  as  a 
bar,  the  courts  of  New  York,  after  deciding 
that  that  statute  had  not  run,  would  have 
tested  the  defendant's  liability  by  the  lex 
fori,  the  statute  of  limitations  of  the  state 
of  New  York.  In  other  words,  if  the  debt 
were  barred  by  the  Iowa  statute,  no  action 
could  be  maintained  in  a  court  of  this  state ; 
but  if  the  debt  were  not  barred  in  Iowa, 
the  statute  of  limitations  of  the  state  of 
New  York  might  nevertheless  have  been  a 
bar  in  this  action."  And  in  affirming  Isen- 
berg  V.  Rainier,   70  Misc.  498,   127  N.  Y. 
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Ljncb,  J^  delivered  the  opinion  of  the 
court: 

Upon  the  return  day  of  a  notice  pursuant 
to  and  for  the  purpose  authorized  by  §  6, 
chap.  121,  Code  1006,  plaintiffs,  Brown  & 
Brown,  partners,  moved  for  judgment 
against  defendant  on  two  writings  obliga- 
tory,— one  dated  October  23,  1896,  for 
$1,000,  payable  one  day  after  date  at  Mt. 
Jewett  Bank,  Mt.  Jewett,  Pennsylvania;  the 
other  dated  March  23,  1896,  for  $250,  pay- 
able two  months  after  date  at  the  same 
bank.  The  contracts  were  therefore  to  be 
performed  in  Pennsylvania.  The  parties 
thereto  then  resided,  and  plaintiffs  have 
since  continuously  resided,  in  that  state. 
Defendant,  though  a  resident  of  this  state 
since  1897,  was  and  remained  a  resident  of 


Pennsylvania  until  after  the  right  of  action 
on  the  obligations  had  accrued. 

Whether  defendant  may  plead  and  rely 
on  the  statute  of  limitations  of  this  state, 
to  defeat  a  judgment  on  the  obligations, 
presents  the  sole  inquiry  requiring  exami- 
nation. Under  the  statute  of  Pennsylvania, 
if  applicable,  the  present  action  may  be 
maintained;  by  our  law  the  right  to  sue  on 
similar  contracts  is  barred  in  ten  years 
after  it  accrues.  Unless  otherwise  express- 
ly provided,  the  general  rule  is  that  the  law 
of  the  forum,  and  not  the  law  of  the  place 
where  the  cause  of  action  arose,  governs 
as  to  remedies,  as  distinguishea  from  the 
rights  of  the  parties;  and  the  statutes  of 
limitations  are  part  of  the  remedy,  and  not 


Supp.  411,  the  court  in  145  App.  Biv.  256, 
130  N.  Y.  Supp.  27,  said:  ''It  may  be  said, 
however,  that  the  apprehension  expressed  in 
one  of  the  opinions  that,  under  such  cir- 
cumstances as  exist  in  the  present  case,  a 
resident  of  this  state  might  find  himself 
open  to  salt  by  a  nonresident  without  the 
protection  of  any  statute  of  limitations,  is 
onfounded.  The  effect  of  §  390a  of  the  Code 
of  Civil  Procedure  is  not  to  substitute  the 
foreign  statute  of  limitations  for  our  own, 
but  to  impose  it  as  an  additional  limita- 
tion. Thus,  an  action,  whether  by  a  resi- 
dent or  nonresident,  must  be  brought  with- 
in the  time  limited  by  our  general  statute 
of  limitations,  and  if  it  arose  in  a  foreign 
state  in  favor  of  a  nonresident,  it  cannot 
be  brought  after  the  time  limited  by  the 
laws  of  the  state  in  which  the  cause  of  ac- 
tion arose.  Thus,  a  resident  of  this  state, 
if  not  protected  by  the  laws  of  the  state  in 
which  the  cause  of  action  arose,  by  reason 
of  his  continued  absence  from  that  state, 
may  still  claim  the  protection  of  our  own 
ftUtute  of  Umitations.'' 

In  Bbown  v.  Hathaway,  the  court  said: 
"Though  they  cite  Nash  v.  Tupper,  1  Caines, 
402,  2  Am.  Dec.  197,  and  Isenberg  v. 
Rahiier,  70  Misc.  498,  127  N.  Y.  Supp.  411, 
flo  construing  a  similar  statute  of  New 
York,  we  decline  to  accept  that  construc- 
tion.*' This  statement  regarding  the  hold- 
logs  of  the  New  York  courts  is  clearly  er- 
Toneons.  The  case  of  Nash  v.  Tupper  did 
not  arise  under  a  statute,  and  the  court 
enforced  the  common-law  rule  that  the  law 
of  the  forum  applied.  In  the  other  case 
cited  there  is  dictum  supporting  the  state- 
ment, but,  as  will  be  seen  (see  same  case, 
supra),  the  dictum  was  corrected,  while  the 
decision  was  being  affirmed  on  appeal,  both 
courts  holding  that  the  action  was  not 
barred  by  the  foreign  statute,  while  the 
local  statute  of  limitations  was  not  in 
<liicstion. 

But  in  Kentucky  where  a  statute  which 
provides  that  ''when  a  cause  of  action  has 
^fiaen  in  another  state  or  country,  between 
residents  of  such  state  or  country,  or  be- 
tween them  and  residents  of  another  state 
or  country,  and  by  the  laws  of  the  state  or 
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country  where  the  cause  of  action  accrued, 
an  action  cannot  be  maintained  thereon  by 
reason  of  the  lapse  of  time,  no  action  can 
be  maintained  thereon  in  this  state,"  is  con- 
strued to  apply  only  in  case  the  parties  to 
the  suit  were  nonresidents  of  Kentucky  at 
the  time  the  action  accrued  (Labatt  v. 
Smith,  4  Ky.  L.  Rep.  422,  affirmed  in  83  Ky. 
599,  overruling  Allen  v.  Hill,  78  Ky.  119; 
John  Shillito  Co.  v.  Richardson,  102  Ky. 
51,  42  S.  W.  847 ;  Smith  v.  Baltimore  &  0. 
R.  Co.  157  Ky.  113,  162  S.  W.  564),  it  is 
held,  contrary  to  the  cases  above  cited,  that 
where  both  parties  to  the  action  were  non- 
residents at  the  time  the  action  accrued, 
the  foreign  statute  will  be  applied,  whether 
the  period  of  limitation  prescribed  is  longer 
or  shorter  than  that  prescribed  by  the  law 
of  the  forum.  Labatt  v.  Smith,  83  Ky.  599; 
John  Shillito  Co.  v.  Richardson,  102  Ky. 
51,  42  S.  W.  847;  Smith  v.  Baltimore  &  O. 
R.  Co.  supra,  where  the  court  said:  "The 
construction  of  this  statute  is  no  longer 
an  open  question.  It  has  been  held  that  the 
necessary  effect  thereof  is 'to  declare  that 
if  a  cause  of  action  arising  in  another  state 
or  country,  between  residents  of  such  state 
or  country,  or  between  them  or  residents  of 
another  state  or  country,  is  not  barred  by 
the  laws  of  that  state  or  country,  it  is  not 
barred  in  action  between  the  same  parties 
in  the  courts  of  this  state." 

Even  assuming,  as  held  by  the  cases  first 
cited,  that  a  statute  of  the  character  under 
discussion  does  not  apply  so  as  to  give  the 
foreign  statute  precedence  over  a  shorter 
statute  of  limitation  at  the  forum,  when 
there  is  such  a  statute  otherwise  applicable 
to  the  case,  it  may  be  that  when  the  stat- 
utes of  limitation  of  the  forum  are  con- 
sulted, .it  will  be  found  that  they  do  not 
prescribe  any  period  applicable  to  the  par- 
ticular cause  of  action  in  question,  or  that 
the  running  of  the  statute  of  the  forum  in 
the  particular  case  has  been  prevented  by 
the  absence  or  nonresidence  of  the  defend- 
ant, in  which  event  the  action,  if  not  barred 
by  the  foreign  statute,  may  be  maintained. 
Upon  this  hypothesis,  however,  the  result 
is  not  due  to  the  effect  of  the  statute  under 
consideration  to  make  the  foreign  statute 
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of  the  laws  affecting  rights  of  the  parties 
to  the  contract. 

But  for  plaintiffs  it  is  urged  that  the  con- 
cluding clause  of  §  18,  chap.  104,  Code 
1906,  when  properly  construed,  contravenes 
thus  rule,  and  in  lieu  of  our  own  statutory 
bar  substitutes  that  of  Pennsylvania.  It 
provides  that,  "upon  a  contract  which  was 
made  and  was  to  be  performed  in  another 
state  or  country,  by  a  person  who  then  re- 
sided therein,  no  action  shall  be  maintained 
after  the  right  of  action  thereon  i^  barred 
by  the  laws  of  such  state  or  country."  May 
the  plain  purport  of  the  language  and  terms 
of  this  provision  be  so  enlarged  as  to  im- 
press upon  it  by  construction  a  meaning 
and  purpose  which,  if  intended,  the  legisla- 
ture could  have  made  clear  by  plain  and 
unambiguous  language?  Plaintiffs  would 
have  us  interpret  it  to  mean  that,  upon  a 
contract  made  and  to  be  performed  in  an- 
other state,  by  a  person  who  then  resided 
therein,  an  action  may  be  maintained  in 
this  state  at  any  time  after  the  cause  of 
action  arose  therein,  and  before  the  expira- 
tion of  the  period  of  limitation  fixed  by 
such  state,  even  though  the  right  of  action 
thereon  were  barred  by  the  statute  of  this 
state.  Though  they  cite  Nash  v.  Tupper,  1 
Gaines,  402,  2  Am.  Dec.  197,  and  Isenberg 
V.  Rainier,  70  Misc.  498,  127  N.  Y.  Supp. 
411,  so  construing  a  similar  statute  of  New 
York,  we  decline  to  accept  that  construc- 
tion. In  our  view,  such  construction  does 
violence  to  the  terms  of  the  statute,  and 
impresses  on  them  a  meaning  not  only  not 
inferable  therefrom,  but  in  plain  violation 
of  the  meaning  and  purport  of  the  language 
employed.  On  the  contrary,  the  clause, 
properly  interpreted,  means  that,  if  the 
right  to  maintain  an  action  on  contracts 
made  and  to  ba  performed  in  another  state 
by  one  who  then  resided  therein  is  barred 
by  the  laws  of  that  state,  no  action  tliereon 
may  be  maintained  in  this  state,  though,  if 


made  and  to  be  performed  in  this  state,  it 
may  not  be  so  barred.  Any  other  construc- 
tion is  unauthorized,  and  at  variance  with 
the  decisions  of  other  courts.  When  the 
will  of  the  legislature  is  clearly  expressed, 
it  should  control.  All  statutory  provisions 
are  to  be  construed  and  applied  "according 
to  the  exact  and  specitic  language  of  the 
enactments."  Hatch  v.  SpofTord,  24  Conn. 
432. 

in  construing  a  similar  statutory  provi- 
sion, Wright  V.  Mordaunt,  77  Miss.  537,  7a 
Am.  St.  Rep.  536,  27  So.  640,  holds  that 
"its  sole  purpose  and  effect  are  to  give  to- 
one  sued  in  this  state  the  benefit  of  a  bar 
completed  elsewhere."  Hoggett  v.  Emerson, 
8  Kan.  262,  says  the  effect  of  such  a  clause 
is  to  reduce  the  limitation  law  of  that  state, 
but  that  "it  makes  no  provision  for  any 
enlargement  of  the  limitations  of  our  laws."' 
In  Fletcher  v.  Spaulding,  9  Minn.  64,  Gil. 
54,  it  is  said  that  the  effect  of  the  proviaioik 
is  simply  to  allow  a  citizen  of  Minnesota 
to  plead  the  statute  of  limitations  of  a  for- 
eign state  "when  it  is  more  favorable  than 
our  own,"  or  to  the  same  purpose  "foreign 
statutes  may  also  be  taken  advantage  of 
against  foreign  plaintiffs  when  more  favor- 
able than  our  own.  .  .  .  Nor  can  we  see 
any  good  reason  why  our  citizens  should 
rest  under  greater  obligations  toward  for- 
eign creditors  than  are  imposed  upon  thenh 
in  regard  to  our  own." 

The  diversity  of  views  among  the  courts 
discussing  the  clauses  is  perhaps  more  ap- 
parent than  real.  It  is  in  part  the  result 
of  a  difference  in  phraseology.  Some  of 
them  provide  that  no  action  shall  be  main- 
tained if  the  bar  of  the  foreign  statute  be- 
comes complete  "while  the  party  to  be 
charged  was  a  resident  of  such  state,"  or 
"while  he  resided  therein,"  or  "while  the 
parties  resided  therein,"  or  "when  an  action 
cannot  be  maintained  by  reason  of  the  lapse 
of  time."     Hence   each   statute  must  and 


of  limitation  prevail  whether  it  prescribes 
a  shorter  or  a  longer  period,  but  to  the  ab- 
sence of  an  applicable  limitation  under  the 
law  of  the  forum.  The  question  as  to  the 
effect  of  absence  or  nonresidence  to  prevent 
the  running  of  the  statute  of  limitations  is 
not  within  the  scope  of  the  present  note, 
but,  in  illustration  of  the  point  just  made, 
the  case  of  McCann  v.  Randall,  147  Mass. 
81,  9  Am.  St.  Rep.  666,  17  N.  E.  75,  is  here 
referred  to,  it  being  held  in  that  case  that, 
the  defendant  never  having  been  a  resident 
of  Massachusetts,  the  Massachusetts  stat- 
ute of  limitation  never  began  to  run  in  his 
favor,  and  the  question  was  simply  whether 
the  action  was  barred  by  the  foreign  statute 
invoked  by  the  defendant. 

So,  in  Crocker  v.  Pearson,  41  Kan.  410, 
91  Pac.  270,  the  court  said  in  effect  that 
the  five-year  limitation  of  the  Kansas  stat- 
ute was  not  applicable,  because  it  was  not 
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shown  that  the  defendant  was  ever  in  the 
state  of  Kansas  after  the  mortgage  debt 
became  due,  and  that  the  case  was  con- 
trolled as  to  its  limitation  by  the  statute 
of  the  state  where  the  mortgage  and  notes 
were  executed  and  payable,  the  period  pre- 
scribed by  that  statute  being  ten  years, 
which  had  not  expired.  It  will  be  observed, 
for  the  reason  just  stated,  that  this  case  is 
not  in  conflict  with  the  Hoggett  Case,  but 
on  the  other  hand  impliedly  recognizes  the 
doctrine  of  that  case. 

A  somewhat  similar  distinction  is  dis- 
cussed in  the  note  to  Louisville  &  N.  R.  Co. 
V.  Burkhart,  46  L.R.A.(N.S.)  687,  in  con- 
nection with  the  question  as  to  the  law 
governing  limitation  where  an  action  is- 
brought  in  one  state  upon  a  cause  of  action- 
created  by  a  statute  of  another. 

J.  W.  M. 
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can  only  be  properly  interpreted  in  view  of 
the  terms  uaed  by  the  legislature.  Thus, 
the  difference  in  the  terms  of  the  several 
state  statutes  affords,  to  some  extent,  an 
explanation  for  the  existence  of  the  diver- 
gent views  obtaining  in  the  various  juris- 
dictions relating  to  a  coniiict  in  limitation 
laws. 

Our  conclusion  is  that  the  Circuit  Court 
properly  construed  and  applied  our  statute. 
We  therefore  affirm  its  judgment  of  June 
29, 19U. 


ARIZONA  SITPREMX:  COURT. 

JAMES  A.  FLEMING,  Appt., 

and 

L  E.  HEWINS,  Exr.,  etc^  of  £.  B.  Knox, 
Deceased^  Intervener,  Appt., 

V. 

WARBIOR  COPPER  COMPANY,  Implead- 
ed, etc. 

(—  Aria.  — ,  136  Pac.  273.) 

Corporation  —  suit  by  minority  stock- 
holders ~-  demand  on  management. 
L  Demand  on  a  corporation  and  its  man- 
agement to  hrins  suit  to  recover  corpora- 
tion property  which  had  been  transferred 


to  another  corporation  is  not  necessary  to 
sustain  a  suit  by  minority  stockholders^ 
where  the  managers,  who  had  complete  con- 
trol of  the  affairs  of  the  corporation,  are 
shown  to  have  been  hostile  to  plaintiffs,  and 
to  have  acted  upon  a  preconcerted  plan  to 
accomplish  the  result  complained  of. 

Courts   —  jurisdiction   ^   foreign   cor- 
poration ^  submission. 

2.  A  foreign  corporation  cannot  com- 
plain if  the  court  exercises  a  jurisdiction 
to  which  it  has  submitted  itself. 

Same  —  title  to  local  property  —  foreign 
claimant. 

3.  The  courts  of  the  state  within  which 
is  situated  property  alleged  to  have  been 
fraudulently  transferred  by  a  domestic  to 
a  foreign  corporation  have  jurisdiction  of  a 
suit  to  set  aside  the  transfer. 

Corporation  ^  fraudulent  management 
—  action  by  minority  stockholder. 

4.  It  is  fraudulent  for  the  management  of 
a  corporation  to  permit  its  real  estate  of 
great  value  to  be  sold  under  execution  for 
a  nominal  sum,  when  there  are  funds  in 
their  possession  sufficient  to  pay  the  judg- 
ment, and  the  corporation  dissolved  for  the 
purpose  of  destroying  the  value  of  the  stock 
of  a  minority  stockholder,  which  will  give 
him  a  right  of  action  therefor. 

liimitation  of  actions  —  fraud  —  discoT- 
ery  ^  nnsonnd  mind. 

5.  An  action  by  an  executor  to  set  asid* 
a  transfer  of  the  property  of  a  corporation 


tlaU.'^  Necessity  of  applying  to  hoard 
of  directors  as  a  condition  of  right  of 
stockholder  to  sue  on  behalf  of  the 
corporaUon. 

The  ordinary  remedy  for  injuries  to  the 
eorporatlon  is  to  be  sought  primarily 
through  corporate  action.  10  Cyc.  964. 
Public  policy  requires  that  persons  pool- 
ing their  capital  by  becoming  stockholders 
be  prohibited  from  bringing  actions  or  suits 
for  the  benefit  of  the  corporation.  Other- 
vise,  no  one  would  be  safe  in  transacting 
business  with  a  corporation,  and  dissolution 
voald  be  inevitable. 

But  conditions  frequently  make  it  neces- 
sary, in  the  interest  of  justice  and  fair 
deaiing,  to  permit  a  stockholder  or  stock- 
elders  to  enforce  corporate  rights  or  re- 
^in  corporate  action,  and  when  such  con- 
ditions exist  the  courts  permit  suits  to  be 
thus  brought  and  maintained.  Assuming 
that  the  corporation  has  a  right  of  action 
in  the  premises,  and  that  complainant  is  a 
stockholder  in  good  standing  who  is  in- 
directly injured,  by  virtue  of  his  being  a 
rtcckholdcr,  on  account  of  the  injury  to  the 
corporation,  what  are  the  conditions  that 
^ill  enable  him  to  sue  in  behalf  of  the  cor- 
poration? 

The  note  is  limited  to  cases  where  the 
^  to  the  complaining  stockholders  is  due 
^iely  to  corporate  loss,  and  the  right  of 
the  complainant  to  sue  is  derivative,  i.  e., 
^  stockholder  claims  the  right  to  main- 
tiin  a  suit  to  enforce  a  corporate  right  be- 


cause  of  the  effect  indirectly  upon  himself 
as  stockholder.  Cases  turning  upon  the 
standing  of  the  stockholder  are  excluded. 
As  to  the  right  of  stockholder  to  attack 
fraudulent  transaction  before  he  had  ac- 
quired his  stock,  see  note  to  Pollitz  v. 
Qould,  38  L.R.A.(N.S.)  988. 

One  condition  is  that  the  stockholder 
cannot  obtain  the  desired  relief  within  the 
corporation,  and  the  burden  is  upon  him  to 
show  that  this  condition  exists.  The  de- 
cisions show  that  if  he  proves  to  the  satis- 
faction of  the  court  tnat  this  condition 
exists,  he  has  a  prima  facie  right  to  bring 
suit  in  behalf  of  the  corporation.  The- 
usual  practice  is  to  bring  tne  suit  in  his> 
own  name  and  on  behalf  of  all  stockholders- 
similarly  situated,  against  the  parties  who* 
are  liable  to  the  corporation.  The  corpo- 
ration should  also  be  made  a  party  to  the- 
suit.  As  to  the  necessity  of  making  the 
corporation  a  party  to  the  suit,  see  note  to 
Kelly  V.  Thomas,  post,  122. 

The  stockholder  may  sufficiently  prove 
that  the  condition  above  stated  exists  by 
showing  that  he  made  demand  upon  the 
corporate  authorities  to  take  such  action  in 
the  premise  as  would  do  justice  to  the  cor- 
poration, and  that  they  refused  to  do  so ;  or 
he  may  prove  facts  from  which  it  is  appar- 
ent that  any  such  demand  would  have  been 
useless.  That  he  must  show  by  one  or  the 
other  of  these  two  methods  that  no  relief 
within  the  corporation  is  possible,  in  order 
to  entitle  him  to  maintain  the  suit,  is  a 
rule  universally  adopted  by  courts  of  equity. 
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of  which  his  testator  was  a  stockholder,  on 
the  ground  of  fraud,  is  not  barred  where 
the  testator  was  insane  from  the  time  of 
the  transfer  until  his  death,  and  the  execu- 
tor began  suit  as  soon  as  he  discovered  the 
fraud,  while  the  statute  provided  that  an 
action  for  relief  from  fraud  shall  not  be 
deemed  to  have  accrued  until  the  fraud  is 
discovered,  and  that  the  time  of  disability 
of  a  person  of  unsound  mind  shall  not  be 
deemed  as  a  portion  of  the  time  limited  for 
commencement  of  the  action. 

Iiaches  ^  limitation  period  —  freedom 
from  fault. 

6.  Laches  will  not  bar  an  action  to  set 
aside  a  transfer  for  fraud  prior  to  the 
lapse  of  the  limitation  period,  if  complain- 
ant is  free  from  fault. 

(September  20,  1913.) 


SEPARATE  APPEALS  by  plaintilT  and 
intervener  from  a  judgment  of  the  Su- 
perior Court  for  Gila  County  in  defendant's 
favor  in  an  action  brought  to  set  aside  al- 
leged fraudulent  transfers  of  corporate  prop- 
erty.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cugene  S.  Ives,  for  appellants: 

If  there  is  a  showing  of  fraud,  courtA 
will  interfere  with  the  internal  management 
of  corporations. 

North  American  Land  &  Timber  Co.  v. 
Watkins,  48  C.  C.  A.  254,  109  Fed.  101; 
Theis  v.  Spokane  Falls  Gaslight  Co.  49 
Wash.  477,  95  Pac.  1074;  Rural  Homestead 
Co.  V.  Wildes,  54  N.  J.  Eq.  668,  36  AtL  896, 
53   N.   J.   Eq.   425,   32   Atl.   676;    Gray  v. 


A  demand  upon  and  a  refusal  by  the 
corporate  authorities  are,  of  course,  a  suffi- 
cient attempt  to  secure  corporate  action, 
and  they  are  practically  the  only  method  of 
showing  that  a  bona  fide  attempt  to  secure 
corporate  action  was  made,  so  that  in  citing 
authorities  the  rule  is  usually  stated  in  the 
form  of  demand  and  refusal,  and  showing 
that  the  attempt  would  be  unavailing  is 
treated  as  an  exception  to  the  general  rule. 
Therefore,  cases  cited  to  the  proposition  that 
there  must  be  a  demand  and  refusal  must 
be  considered  as  broadly  supporting  the 
general  rule  and  admitting  the  exception. 
The  language  used  in  every  case  shows  that 
the  court  adopts  this  broad  interpretation, 
yet  the  facts  usually  narrow  the  holding  to 
simple  demand  and  refusal.  Of  course,  an 
honest  but  unsuccessful  demand  without  a 
formal  refusal,  or  a  positive  refusal  with- 
out a  demand,  would  have  the  effect  of  a 
demand  and  refusal. 

In  all  the  cases  the  term  "corporate  au- 
thorities" as  above  used  includes  the  board 
of  directors,  and  it  may  in  some  cases  in- 
clude the  body  of  stockholders  in  meeting 
assembled,  but  that  question  is  not  here 
considered. 

In  the  note  to  Continental  Securities  Co. v. 
Belmont,  post,  112,  the  necessity  of  apply- 
ing to  a  stockholders'  meeting  is  consioered, 
and  it  will  be  seen  that  even  in  those  cases 
where  such  application  is  necessary,  a  prior 
application  to  the  board  of  directors  is  re- 
quired, so  that  all  the  cases  there  cited  are 
equally  in  point  here.  In  the  cases  includ- 
ed in  this  note,  but  not  cited  in  the  other 
one,  the  courts  apparently  assumed  that 
an  application  to  the  board  of  directors 
was  sufficient  without  further  application 
to  the  stockholders,  that  question  not  being 
raised. 

Subject  to  the  broad  construction  above 
noted,  the  rule  that  a  demand  upon  and  a 
refusal  by  the  board  of  directors  to  act  in 
behalf  of  the  corporation  are  a  precedent 
condition  to  the  stockholder's  right  to  sue 
on  behalf  of  the  corporation  is  supported 
by  the  following  cases : 
*U.  S.—  (  Equity  rule  No.  94  of  United 
States  Supreme  Court  affects  Federal 
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court     decisions     to     some     extent.     See 
rule  quoted,   infra.     But  independently  of 
that  rule  the  Federal  courts  would  adhere 
to  the  general  rule  above  stated.)      Hunt- 
ington v.  Palmer,  104  U.  S.  482,  26  L.  ed. 
833;  Dodge  v.  Woolsey,  18  How.  331,  15  L. 
ed.   401    (not   a   direct   holding) ;    Stewart 
V.  Washington  &  A.  S.  S.  Co.  187  U.  S.  466, 
47  L.  ed.  261,  23  Sup.  Ct.  Rep.  161;  Mem- 
phis v.  Dean,  8  WalL  64,  19  L.  ed.   326; 
Corbus  V.  Alaska  Treadwell  Gold  Min.  Co. 
187  U.  S.  455,  47  L.  ed.  256,  23  Sup.  Ct. 
Rep.  157;  Davenport  v.  Dows,  18  WaU.  G26, 
21  L.  ed.  938;   Detroit  v.  Dean,  106  U.  S. 
537,  27  L.  ed.  300,  1  Sup.  Ct.  Rep.   500; 
Dimpfell  v.  Ohio  &  M.  R.   Co.   110  U.   S. 
209,  28  L.  ed.   121,  3  Sup.  Ct.   Rep.   573; 
Taylor  v.  Holmes,  127  U.  S.  489,  32  L.  ed. 
179,  8  Sup.  Ct.  Rep.   1192;   Trask  v.   Ma- 
guire,  18.  Wall.  391,  21  L.  ed.  §38;   Porter 
V.  Sabin,  149  U.  S.  473,  37  L.  ed.  815,  13 
Sup.    Ct.    Rep.    1008;    Hawes    v.    Oakland 
(Hawes  V.  Contra  Costa  Water  Co.)    104 
U.  S.  450,  26  L.  ed.  827;   Foote  v.  Linck. 
5  McLean,  616,  Fed.  Cas.  No.  4,913    (not 
a  direct  holding) ;  Morgan  y.  New  Orleans, 
M.  &  C.  R.  Co.  1  Woods,  15,  Fed.  Cas.  No. 
9,806;  Dannmeyer  v.  Coleman,  8  Sawy.  51, 
11  Fed.  97,  5  Mor.  Min.  Rep.  474;  Putnam 
V.  Ruch,  54  Fed.  216,  reaffirmed  in  56  Fed. 
416;    Whitney  v.   Fairbanks,  54   Fed.   985; 
Bill  v.  Western  U.  Teleg.  Co.  16  Fed.   14; 
Foote  V.  Cunard  Min.  Co.  5  McCrary,  251, 
17  Fed.  46;   Hutton  v.  Joseph  Bancroft  & 
Sons  Co.  83  Fed.  17;   Allen  v.  Wilson,  28 
Fed.  677;   Strang  v.  Edson,  117   C.  0.   A. 
455,  198  Fed.  813,  writ  of  certiorari  denied 
in  229  U.  S.  612,  57  L.  ed.  1351,  33  Sup. 
Ct.  Rep.  772. 

Ala.— Hagood  v.  Smith,  162  Ala«  512,  50 
So.  374;  Crow  v.  Florence  Ice  &  Coal  Co. 
143  Ala.  541,  39  So.  401. 

Colo. — Miller  v.  ]Murray,  17  Colo.  408, 
30  Pac.  46;  Byers  v.  Rollins,  13  Colo.  22, 
21  Pac.  894;  Holmes  v.  Jewett,  56  Colo. 
187,  134  Pac.  665;  Smith  v.  Bulklev,  IS 
Colo.  App.  227,  70  Pac.  958. 

Conn. — Sheehy  v.  Barry,  87  Conn.  656, 
89  Atl.  259. 

Ga. — ^Atlanta  v.  Grant,  57  Ga.  340. 

III.— Babcock  v.  Farwell,  245  111.  14,  137 
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FuUer,  J  7  App.  Div.  29,  44  N.  Y.  Supp.  883; 
Cook,  Corp.  §  664. 

Directors  and  trustees  of  a  corporation,  to 
whom  are  applicable  the  ordinary  prin< 
ciples  governing  the  relationship  of  trustee 
and  cestui  que  tmat,  may  not  wreck  a  cor- 
poration to  their  own  advantage,  and  pur- 
chase at  the  resultant  execution  sale. 

Cook,  Corp.  §  673;  Clark  &  M.  Priv.  Corp. 
§  763;  San  Francisco  Water  Co.  v.  Pattee, 
86  CaL  623,  25  Pac.  135;  Arrowsmith  v. 
Glctson,  129  U.  S.  86,  32  L.  ed.  630,  9  Sup. 
a  Rep.  237;  Raleigh  v.  Fitzpatrick,  43 
N.  J.  Eq.  501,  11  Atl.  1;  Hoflfman  v. 
Reichcrt,  147  IlL  274,  37  Am.  St.  Rep.  219, 
35  N.  E.  527;  J.  W.  Butler  Paper  Co.  v.  | 
Bobbins,   151   111.   588,   38   N.   E.   153;    De 


Neufville  v.  New  York  &  N.  R.  Co.  26  C.  C. 
A.  306,  61  U.  S.  App.  374,  81  Fed.  10;  Tobin 
Canning  Co.  v.  Fraser,  81  Tex.  407,  17  S. 
W.  25;  National  Bank  v.  Texas  Invest.  Co. 
74  Tex.  432,  12  S.  W.  101 ;  Seale  v.  Baker, 
70  Tex.  291,  8  Am.  St.  Rep.  592,  7  S.  W.  742; 
Ward  v.  Davidson,  89  Mo.  445, 1  S.  W.  847 ; 
Jones  V.  Arkansas  Mechanical  ic  Agri.  Co. 
38  Ark.  20 ;  Hoyle  v.  Plattsburgh  &  M.  R.  Co. 
54  N.  Y.  315,  13  Am.  Rep.  595 ;  Cumberland 
Coal  &  I.  Co.  y.  Sherman,  30  Barb.  555^ 
1  Mor.  Min.  Rep.  322;  Rouse  v.  Merchants' 
Nat.  Bank,  46  Ohio  St.  493,  5  L.R.A.  378, 
15  Am.  St.  Rep.  644,  22  N.  E.  293;  Ashton 
V.  Dashaway  Asso.  84  Cal.  61,  7  L.R.A.  809, 
22  Pac.  660,  23  Pac.  1091 ;  1  Morawetz,  Priv. 


.\m.  St  Rep.  284,  91  N.  £.  683,   19  Ann. 
Cas,  74. 

IncL—Wright  v.  Floyd,  43  Ind.  App.  546, 
86  N.  E.  970. 

Iowa.— Dillon  ▼.  Lee,  110  Iowa,  156,  81 
X.  W.  246. 

Kan.— Atchison,  T.  k  S.  F.  R.  Co.  v.  Sum- 
ner County,  61  Kxui.  617,  33  Pac.  312. 

Ky.— Shawhan  v.  Zinn,  79  Ky.  300;  Rein- 
ecke  y.  Bailey,  33  Ky.  L.  Rep.  977,  112  S. 
W.  569. 

La.— Mioton  y.  Del  Corral,  132  La.  730, 
61  So.  771. 

Mc. — Kennebec  &  P.  R.  Co.  y.  Portland 
&  K.  R.  Co.  54  Me.  173;  Clarke  v.  Marks, 
-  Me.  — ,  88  Atl.  718. 

Mass.— Smith  y.  Hurd,  12  Met.  371,  46 
Am.  Dec.  690  (not  a  direct  holding)  ;  Do- 
herty  v.  Mercantile  Trust  Co.  184  Mass. 
590,  69  N.  £.  335  (a  mere  demand  with- 
out pointing  out  to  the  directors  the  ground 
Dpon  which  they  may  act  is  not  sufficient) ; 
Brewer  y.  Boston  Theatre,  104  Mass.  378. 

Mich.— Talbot  y.  Scripps,  31  Mich.  268. 

Mo.— Vogelcr  y.  Punch,  205  Mo.  658,  103 
8.  W.  1001 ;  Loomis  v.  Missouri  P.  R.  Co. 
165  Mo.  469,  65  S.  W.  962. 

Mont. — Brandt  v.  Mcintosh,  47  Mont.  70, 
130  Pac.  413  (a  demand  upon  the  president 
and  secretary  is  not  sufficient) ;  Moss  v. 
Goodhart,  47  Mont  257,  131  Pac.  1071 
dame  rule  applies  to  a  national  bank). 

N.  J. — Herrick  v.  Dempster,  73  N.  J.  Eq. 
145.  75  Atl.  810;  Siegman  v.  Maloney,  66 
K.  J.  Eq.  372,  54  Atl.  405. 

X.  Y.— O'Connor  y.  Virginia  Pass.  &  Pow- 
er Co.  184  N.  Y.  46,  76  N.  E.  1082;  Greaves 
T.  Gouge,  69  N.  Y.  164;  Bowne  y.  Smith, 
44  Misc.  575,  90  N.  Y.  Supp.  204;  Craig 
^  James,  71  App.  Div.  238,  75  N.  Y.  Supp. 
813;  O'Brien  y.  O'Connell,  7  Hun,  228; 
Lwlie  y.  Lorillard.  31  Hun,  305;  McCoy 
V.  Gas  Engine  &  Power  Co.  185  App.  Div. 
ul,  119  N.  Y.  Supp.  864;  Polhemus  v.  Pol- 
knnas,  108  App.  Div.  353,  95  N.  Y.  Supp. 
3-5,  reversed  on  rehearing  in  114  App.  Div. 
'SI,  JOO  N.  Y.  Supp.  263  (sustaining  the 
mle,  but  applying  an  exception.  See  same 
wse,  infra). 

X.  C— Coble  y.  Beall,  130  N.  C.  533,  41 
P.  E.  793. 
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Ohio.— Egbert  v.  Third  Ward  Bldg.  Asso. 
9  Ohio  S.  &  C.  P.  Dec.  646. 

Okla.— Starr  v.  Heald,  28  Okla.  792,  116 
Pac.  188. 

Pa.— Holton  y.  New  Castle  R.  Co.  138  Pa. 
Ill,  20  Atl.  937;  Law  v.  Fuller.  217  Pa. 
439,  66  Atl.  754;  Pellio  y.  Bulls  Head  Coal 
Co.  231  Pa.  157,  80  Atl.  71. 

Tenn. — ^Black  v.  Huggins,  2  Tenn.  Ch. 
780;  Wallace  y.  Lincoln  Say.  Bank,  89  Tenn. 
630,  24  Am.  St.  Rep.  625,  15  S.  W.  448. 

Tex. — ^New  Birmingham  Iron  &  Land  Co. 
y.  Blevens,  12  Tex.  Civ.  App.  410,  34  S.  W. 
828;  Caffall  v.  Bandera  Teleph.  Co.  —  Tex. 
Civ.  App.  — ,  136  S.  W.  105. 

Va. — Mount  v.  Radford  Trust  Co.  93  Va. 
427,  25  S.  E.  244;  Virginia  Pass.  &  Power 
Co.  v.  Fisher,  104  Va.  121,  51  S.  E.  198. 

Wash.— Elliott  v.  Puget  Sound  Wood 
Products  Co.  52  Wash.  637,  101  Pac.  228; 
Seattle  &  N.  R.  Co.  v.  Bowman,  53  Wash. 
416,  102  Pac.  27. 

W.  Va. — Rathbone  v.  Parkersburg  Gas 
Co.  31  W.  Va.  798,  8  S.  E.  570;  Park  y. 
Petroleum  Co.  25  W.  Va.  108;  Park  v.  New 
York  &  K.  Oil  Co.  26  W.  Va.  486. 

Wis. — State  v.  Milwaukee  Electric  R.  & 
Light  Co.  136  Wis.  179,  18  L.R.A.(N.S.) 
672,  116  N.  W.  900;  Elmergreen  v.  Weimer, 
138  Wis.  112,  119  N.  W.  836. 

Wyo.— Smith  y.  Stone,  —  Wyo.  — ,  128 
Pac.  612. 

Eng. — Foss  V.  Harbottle,  2  Hare,  461; 
Bagshaw  y.  Eastern  Union  R.  Co.  7  Hare, 
114,  6  Eng.  Ry.  A  C.  Cas.  152,  18  L.  J.  Ch. 
N.  S.  193,  13  Jur.  602;  Gregory  v.  Patchett, 
33  Beav.  595;  Atwool  v.  Merryweather,  L. 
R.  5  Eq.  464,  note;  Mozley  v.  Alston.  1 
Phill.  Ch.  790,  4  Eng.  Ry.  &  C.  Cas.  636, 
16  L.  J.  Ch.  N.  S.  217,  11  Jur.  315;  Lord 
y.  The  Governor,  2  Phill.  Ch.  740,  1  Hall 
&  Tw.  85,  18  L.  J.  Ch.  N.  S.  65,  12  Jur. 
1059;  Gray  v.  Lewis,  43  L.  J.  Ch.  N.  S. 
281,  L.  R.  8  Ch.  1035,  29  L.  T.  N.  S.  12,  21 
Week.  Rep.  923. 

Other  cases  cited,  infra,  throughout  this 
note,  are  in  harmony  with  the  rule  as  above 
stated. 

As  above  noted,  the  latter  part  of  the 
general  rule  is  usually  treated  as  an  ex- 
ception to  the  more  limited  rule  just  stat- 
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Corp.  §§  619,  520,  523,'  525;  2  Morawetz, 
Priv.  Corp.  §§  787,  789,  803. 

The  suit  may  proceed  to  judgment  for  thv 
benefit  of  all  of  the  stockholders,  regardless 
of  what  may  be  determined  as  to  the  origi- 
nal plaintiff. 

Parish  v.  Cienegulta  Copper  Co.  12  Ariz. 
235,  100  Pac.  781. 

A  person  under  disability  by  reason  of 
insanity  cannot  be  guilty  of  any  such  ncgleci 
as  will  amount  to  laches,  for  laches,  being 
inexcusable  delay  in  asserting  one's  rights, 
implies  knowledge  of  those  rights,  and  there- 
fore cannot  be  imputed  to  one  who  is  non 
compos  mentis. 

18  Am.  &  £ng.  £nc.  Law,  2d  ed.  107,  108; 
Crowther  v.  Rowlandson,  27  Cal.  376. 


The  statute  of  limitations  ceased  to  run 
against  the  testator  of  Hewins  from  the  time 
of  the  filing  of  the  original  complaint  by 
Fleming. 

10  Cyc.  971. 

Mr.  Ernest  li.  Tustln,  with  Meaara. 
Alderman  A  Elliott,  fen:  appellee: 

Equity  will  not,  in  the  absence  of  fraud, 
interfere  with  the  management  of  a  cor- 
poration or  the  direction  of  its  affairs. 

North  American  Land  &  Timber  Co.  ▼. 
Watkins,  48  C.  C.  A.  264,  109  Fed.  101; 
Theis  v.  Spokane  Falls  Gaslight  Co.  49 
Wash.  477,  95  Pac.  1074;  Hennessy  v. 
Muhlcman,  40  App.  Div.  175,  57  N.  Y.  Supp. 
854;  Converse  v.  Dimock,  22  Fed.  573; 
Tanner  v.  Lindell  R.  Co.  180  Mo.  1,  103 
Am.  St.  Rep.  534,  79  S.  W.  165;  Ellerman 


ed.  And  so  no  demand  upon  and  refusal  by 
the  board  of  directors  to  bring  suit  are  nec- 
essary to  enable  the  stockholder  to  do  so 
on  belialf  of  the  corporation,  where  it  clear- 
ly appears  that  the  control  of  the  corpora- 
tion is  still  in  the  parties  who  have  com- 
mitted the  wrongful  act  complained  of,  as 
it  would  be  folly  to  ask  men  to  sue  them- 
selves, or  to  maintain  an  action  in  good 
faith  to  which  they  necessarily  are  hostile. 

U.  S. — (Equity  rule  No.  94,  infra,  does 
not  apply  in  such  case)  Harrison  v.  Thom- 
as, 60  C.  C.A.  98,  112  Fed.  22;  Columbia 
Nat.  Sand  Dredging  Co.  v.  Washed  Bar 
Sand  Dredging  Co.  136  Fed.  710;  Berwind 
V.  Canadian  P.  R.  Co.  98  Fed.  168;  Price 
V.  Union  Land  Co.  110  C.  C.  A.  20,  187 
Fed.  88G;  Monmouth  Invest.  Co.  v.  Means, 
80  C.  C.  A.  527,  151  Fed.  159;  Field  v. 
Western  Life  Indemnity  Co.  166  Fed.  607, 
affirmed  in  103  C.  C.  A.  77,  179  Fed.  673, 
writ  of  certiorari  denied  in  219  U.  S.  686, 
55  L.  ed.  347,  31  Sup.  Ct.  Rep.  470;  Dela- 
ware &  H.  Co.  V.  Albany  &  S.  R.  Co.  213 
U.  S.  435,  63  L.  ed.  862,  29  Sup.  Ct.  Rep. 
540;  Howard  v.  National  Teleph.  Co.  182 
Fed.  215. 

Ala. — ^Bell  v.  Montgomery  Light  Co.  103 
Ala.  275,  15  So.  569;  Montgomery  Traction 
Co.  V.  Harmon,  140  Ala.  605,  37  So.  371; 
Crow  V.  Florence  Ice  &  Coal  Co.  143  Ala. 
641,  39  So.  401;  Ellis  v.  Vandergrift,  173 
Ala.  142,  65  So.  781. 

Ariz. — Flehinq  v.  Wabbiob  Copper  Co. 

Colo. — ^Duquesne  Gold  Min.  Co.  v.  Glaser, 
46  Colo.  186,  103  Pac.  299;  Grout  v.  First 
Nat.  Bank,  48  Colo.  657,  111  Pac.  656,  21 
Ann.  Cas.  418. 

Iowa. — Reed  v.  Hollingsworth,  —  Iowa, 
— ,  135  N.  W.  37. 

Ky. — Chilton  v.  Bell  County  Coke  &  Im- 
prov.  Co.  163  Ky.  775,  166  S.  W.  889;  Ix;- 
bus  V.  Stansifer,  154  Ky.  444,  167  S.  W. 
727. 

Me.— Trask  v.  Chase.  107  Me.  137,  77  Atl. 
698;  Pride  v.  Pride  Lumber  Co.  109  Me. 
452.  84  Atl.  989. 

Md.— Davis  v.  Gemmell,  70  Md.  356,  17 
Atl.  259. 

Mich. — Miner  v.  Belle  Isle  Ice  Co.  93 
Mich.  97,  17  L.R.A.  412,  53  N.  W.  218; 
r>l  L.R.A.  (N.S.) 


Edwards  v.  Michigan  Tontine  Invest.  Co. 
132  Mich.  1,  92  N.  W.  491;  Torrev  v.  To- 
ledo Portland  Cement  Co.  150  Mich.  86, 
113  N.  W.  580;  Robinson  v.  De  Luxe  Motor 
Car  Co.  70  Mich.  163,  135  N.  W.  807. 

Minn. — ^Rothwell  v.  Robinson,  39  Minn.  1, 
12  Am.  St.  Rep.  608,  38  N.  W.  772. 

Mo. — Hingston  v.  Montgomery,  121  Mo. 
App.  451,  97  S.  W.  202;  Loomis  v.  Missouri 
P.  R.  Co.  165  Mo.  469,  65  S.  W.  962  (but 
though  the  allegations  bring  the  case  with- 
in this  exception,  the  suit  cannot  be  main- 
tained if  the  proof  shows  that  defendants 
never  were  qualified  to  act  legally  as  di- 
rectors, and  never  assumed  to  so  act,  even 
though  they  had  been  formally  elected,  but 
never  notined  of  such  election). 

Mont. — McConnell  v.  Combination  Min. 
&  Mill.  Co.  30  Mont.  239,  104  Am.  St.  Rep. 
703,  76  Pac.  194,  affirmed  on  rehearing  in  31 
Mont.  563,  79  Pac.  248;  Kleinschmidt  v. 
American  Min.  Co.  —  Mont.  — ,  139  Pac. 
785. 

N.  Y. — Young  v.  Equitable  Life  Assur. 
Soc.  49  Misc.  347,  99  N.  Y.  Supp.  446,  af- 
firmed in  116  App.  Div.  911,  101  N.  Y. 
Supp.  1150;  Jacobson  v.  Brooklyn  Lumber 
Co.  184  N.  Y.  152,  76  N.  E.  1076;  Barr  v. 
New  York,  L.  E.  &  W.  R.  Co.  96  N.  Y.  444; 
Hand  v.  Atlantic  Nat.  Bank,  56  How.  Pr. 
231;  Frothingham  v.  Broadway  &  S.  Ave. 
R.  Co.  9  N.  y.  Civ.  Proc.  Rep.  304;  Brews- 
ter V.  Hatch,  4  N.  Y.  S.  R.  617;  Hanna  v. 
Lyon,  179  N.  Y.  107,  71  N.  E.  778;  Corn- 
ing V.  Barrett,  22  Misc.  241,  48  N.  Y.  Supp. 
1013,  and  O'Connor  v.  Virginia  Pass.  & 
Power  Co.  184  N.  Y.  46,  76  N.  E.  1082 
(but  plaintiff  must  show  that  the  guilty 
parties  are  still  in  office,  specially  if  the 
time  for  an  annual  election  has  passed 
since  the  wrongs  are  alleged  to  have  been 
committed) ;  Roth  v.  Robertson,  64  Misc. 
343,  118  N.  Y.  Supp.  351;  McCoy  v.  Gas 
Engine  &  Power  Co.  135  App.  Div.  771,  119 
N.  Y.  Supp.  684  (but  it  must  be  allejml 
that  the  directors  who  are  still  in  office 
are  guilty  of  wrong) ;  Lawrence  ▼.  Weber, 
65  Misc.  603.  120  N.  Y.  Supp.  289,  modified 
in  137  App.  Div.  907,  122  N.  Y.  Supp.  1134; 
Robinson  v.  Smith,  3  Paige,  222,  24  Am. 
Dec.  212,  3  Mor.  Min.  Rep.  443;  Brincker- 
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T.  Chicago  Junction  R.  A  Union  Stock- 
jardt  Co.  49  N.  J.  Eq.  217,  23  AtL  287. 

A  bona  fide  and  regular  sale  under  cir- 
ciuDstaneeB  such  as  those  detailed  in  tho 
complaint  passes  a  valid  title  to  the  prop- 
erty, and  the  transaction  cannot  be  over- 
turned. 

Schuler  t.  Woodward,  169  Fed.  1012; 
Wetmore  y.  St.  Paul  &  P.  R.  Co.  6  Dill.  531, 
Fed.  Cas.  No.  17,469 ;  Van  Alstyne  v.  Hous- 
ton k  T.  C.  R.  Co.  56  Tex.  373;  Landis  ▼. 
West  Pennsylvania  R.  Co.  133  Pa.  579,  19 
Atl.  556 ;  Vatable  v.  New  York,  L.  E.  &  W. 
R.  Co.  96  N.  Y.  49 ;  Cutter  v.  Iowa  Water 
Co.  128  Fed.  505;  Armour  v.  E.  Bemcnt's 
Sons,  62  C.  C.  A.  142,  123  Fed.  56;  Keane 
T.  Moffly,  217  Pa.  240,  66  Atl.  319;  Schore- 


stene  v.  Iselin,  69  Hun,  250,  23  N.  Y.  Supp. 
567. 

Where  laches  is  in  issue,  the  plaintiff  is 
chargeable  with  such  knowledge  as  he  might 
have  obtained  upon  inquiry,  provided  tUe 
facts  already  known  by  him  were  such  as 
to  put  upon  a  man  of  ordinary  intelligence 
the  duty  of  inquiry. 

Johnston  v.  Standard  Min.  Co.  148  U.  S. 
360,  37  L.  ed.  480,  13  Sup.  Ct.  Rep.  585, 
17  Mor.  Min.  Rep.  554. 

Whenever  the  question  has  arisen  on  the 
pleadings,  and  has  been  presented  on  de- 
murrer, the  plaintiff's  laches  bars  him 
from  relief. 

Cutter  V.  Iowa  Water  Co.  128  Fed.  505; 
Moss  V.  Geddes,  28  Misc.  291,  59  N.  Y. 
Supp.  867;  Wetmore  v.  St.  Paul  R.  Co.  5 


hoff  V.  Bostwick,  88  N.  Y.  52  (this  case 
\raa  np  on  second  and  third  appeals  in  99 
N'.  Y.  185,  1  N.  E.  663,  and  105  N.  Y.  567, 
12  N.  E.  58,  respectively,  in  each  of  which 
the  point  here  discussed  was  assumed) ; 
Sage  V.  Culver,  147  N.  Y.  241,  41  N.  E.  513, 
affirming  71  Hun,  42,  24  N.  Y.  Supp.  514; 
Relsey  v.  Sargent,  40  Hun,  150. 

Or. — ^North  v.  Union  Sav.  &  L.  Asso.  69 
Or.  483,  117  Pac.  822. 

Pa.— <>>mmonwealth  Title  Ins.  &  T.  Ca 
T.  Seltzer,  227  Pa.  410,  136  Am.  St.  Rep. 
S96,  76  Atl.  77;  Treat  v.  Pennsylvania  Mut. 
L.  Ins.  Co.  203  Pa.  21,  52  Atl.  60;  Langolf 
V.  Seiberlitch,  2  Pars.  Sel.  Eq.  Cas.  64 
{ members  of  a  religious  corporation  have 
the  same  standing  as  stockholders) ; 
Watts's  Appeal,  78  Pa.  370,  8  Mor.  Min. 
Rep.  222. 

R.  I. — ^Hodges  V.  New  England  Screw  Co. 
1  R.  I.  312,  53  Am.  Dec.  624  (it  is  not  clear 
that  this  case  was  on  behalf  of  the  corpora- 
tion, but  it  seems  to  have  been  considered 
so) ;  Eaton  v.  Robinson,  18  R.  I.  396,  27  Atl. 
595 

S.  C.—Sigwald  v.  City  Bank,  82  S.  C. 
382,  64  S.  £.  398  (the  corporation  was  in 
the  hands  of  a  receiver,  but  he  was  one  of 
the  guilty  parties  and  no  demand  upon  him 
was  necessary) ;  Stahn  v.  Catawba  Mills, 
^  S.  C.  519,  31  S.  E.  498. 

Tex.  Falfurrias  Immigration  Co.  v. 
Spiclhagen,  —  Tex.  Civ.  App.  — ,  129  S. 
W.  164;  Joy  v.  Ft.  Worth  Compress  Co.  24 
Tex.  Civ.  App.  94,  58  S.  W.  173. 

Wash. — Williams  v.  Erie  Mountain  Con- 
«)1.  Min.  Ck>.  47  Wa^.  360,  91  Pac.  1091. 

Wis. — Donnelly  v.  Sampson,  135  Wis.  368, 
115  N.  W.  1089;  Luther  v.  C.  J.  Luther  Co. 
118  Wis.  112,  90  Am.  St.  Rep.  977,  94  N. 
W.  69;  Simon  v.  Weaver,  143  Wis.  330,  127 
K.  W.  950. 

And  so  demand  and  refusal  are  not  nee- 
<»3sarv — 

—where  it  is  shown  that  there  is  in  fact 
no  governing  body  to  which  an  application 
for  redress  can  be  made.  Sheridan  Brick 
Works  V.  :Marion  Trust  Co.  157  Ind.  292, 
«7  Am.  St.  Rep.  207,  61  N.  E.  666;  Tennessee 
Monntain  Petroleum  &  Min.  Co.  v.  Ayers, 
—  Tenn.  — ,  43  S.  W.  744;  Thompson  v. 
•'•1  L.K.A.(N.S.) 


Stanley,  20  N.  Y.  Supp.  317;  Duquesne 
Gold  Min.  Co.  v.  Glaser,  46  Colo.  186,  103 
Pac.  299;  Finney  v.  Bennett,  27  Gratt.  365; 
Crumlish  v.  Shenandoah  Valley  R.  Co.  28 
W.  Va.  623 ; 

— ^where  there  are  no  corporate  officers, 
and  usurpers  have  assumed  to  act  as  such, 
to  the  injury  of  the  corporation.  Sheehy 
V.  Barry,  —  Conn.  — ,  89  Atl.  259; 

— where  the  action  complained  of  was 
taken  against  the  protest  of  the  minority 
stockholders,  who  are  complainants.  For- 
rester V.  Boston  &  M.  Consol.  Copper  & 
S.  Min.  Co.  21  Mont.  544,  55  Pac.  229,  re- 
hearing denied  in  21  Mont.  565,  55  Pac. 
353; 

— ^where  the  directors  have  remained 
quiescent  while  usurpers  have  seized  their 
offices,  wasted  the  corporate  property,  and 
are  about  to  appropriate  its  assets  to  their 
own  use,  making  immediate  action  impera- 
tive, and  rendering  probable  the  futility  of 
applying  for  redress  to  the  officers.  Sheehy 
▼.  Barry,  supra; 

— ^where  the  allegation  is  made  that  the 
officers  and  directors  are  seeking  by  col- 
lusive suits  and  other  unlawful  methods 
to  control  the  corporate  property  in  their 
individual  interests,  and  are  trying  to 
wreck  the  corporation,  the  suit  having  been 
brought  by  stockholders  and  creditors,  for 
the  appointment  of  a  receiver  to  protect 
the  corporation.  Excelsior  Pebble  Phos- 
phate Co.  V.  Brown,  20  C.  C.  A.  428,  42  U. 
S.  App.  55,  74  Fed.  321; 

— ^where  the  suit  is  against  one  director, 
and  all  the  directors  join  in  with  him  mak- 
ing the  defense  a  common  cause.  Klein- 
Schmidt  v.  American  Min.  Co.  —  Mont.  — , 
139  Pac.  785; 

— where  the  controlling  interest  in  the 
corporation,  a  railway  company,  was  pur- 
chased by  another  railway  company,  which 
latter  company  then  secured  the  election  of 
its  own  officers  and  employees,  who  owned 
no  stock  in  their  own  right,  to  the  office  of 
trustees  in  the  servient  company,  which 
board  of  trustees  then  executed  an  illegal 
traffic  agreement  whereby  there  was  a  com- 
plete surrender  of  the  franchises  and  prop- 
erty of  the  servient  company  to  the  domi- 
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Dill.  531,  Fed.  Cas.  No.  17,469;  Thornton 
V.  Wabash  R.  Co.  81  N.  Y.  462;  Patterson 
V.  Hewitt,  195  U.  S.  309,  49  L.  ed.  214,  25 
Sup.  Ct.  Rep.  35;  Hall  v.  Nash,  33  Colo. 
500,  81  Pac.  249;  Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.  14  Colo.  90, 
23  Pac  908. 

A  foreign  corporation  may  rely  on  the 
statute  of  limitation. 

25  Cyc.  1243;  Sidway  y.  Missouri  Land  &. 
Live  Stock  Co.  187  Mo.  649,  86  S.  W.  150; 
St.  Paul  V.  Chicago,  M.  &  St.  P.  R.  Co.  45 
Minn.  387,  48  N.  W.  17. 

Canningham,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  commenced  March  25. 
1909,  by  the  appellants  as  minority  stock- 


holders in  the  Black  Warrior  Copper  Com- 
pany  Amalgamated,  a  domestic  corpora- 
tion, against  the  said  Black  Warrior  Copper 
Company  Amalgamated,  certain  named 
members  of  its  board  of  directors,  certain 
of  its  stockholders,  certain  named  person:^ 
comprising  a  reorganization  board,  the  War- 
rior Copper  Company,  a  foreign  corporation^ 
organized  by  said  reorganization  board,  the 
incorporators  of  the  foreign  corporation ^ 
Meredith  Hanna,  and  the  Fidelity  Trust 
Company,  a  corporation,  as  trustee  for  cer- 
tain purposes. 

The  purpose  of  the  action  is  to  have  de- 
clared void  transfers  of  all  the  property  of 
the  defendant  Black  Warrior  Copper  Com- 
pany Amalgamated  to  the  Warrior  Copper 
Company,    because    such   transfers    are    in 


nant  company,  and  the  suit  was  by  bill  in 
equity  by  stodcholders  of  the  servient  com- 
pany to  annul  the  contract.  Earle  v.  Seat- 
tle, L.  S.  &  E.  R.  Co.  56  Fed.  909 ; 

— where  a  demand  would  of  necessity  be 
fruitless,  since  the  suit  was  by  a  stock- 
holder to  restrain  the  control  of  the  cor- 
poration by  a  rival  corporation  which  had 
secured  control  of  the  governing  bodies  by 
acquiring  a  majority  of  the  stock  of  the 
complainant's  corporation.  George  v.  Cen- 
tral R.  &  Bkg.  Co.  101  Ala.  607,  14  So.  752; 

— ^where  the  offending  directors  either 
own  or  control  the  majority  of  the  stock 
of  the  corporation.  Beckett  v.  Planters* 
Compress  &  Bonded  Warehouse  Co.  —  Miss. 
— ,  65  So.  275; 

— ^where  the  allegations  are  that  a  de- 
mand would  be  useless  because  the  manage- 
ment is  under  the  control  of  the  hostile 
directors  who  are  the  real  defendants. 
Moyle  V.  Landers,  —  Cal.  — ,  21  Pac.  1133, 
rehearing  in  83  Cal.  579,  23  Pac.  798;  Pol- 
hemus  v.  Polhemus,  114  App.  Div.  781,  100 
N.  Y.  Supp.  263;  Re  Swofford  Bros.  Dry 
Gk>ods  Co.  180  Fed.  549; 

— where  it  is  substantially  alleged  in  the 
complaint,  and  facts  sustaining  the  allega- 
tion admitted  in  the  answer,  that  any  de- 
mand would  be  useless,  and  the  suit  is  to  set 
aside  a  sale  of  corporate  property  consum- 
mated by  the  directors,  on  the  ground  of 
fraud.  Smith  v.  Dom,  96  Cal.  73,  30  Pac. 
1024 ; 

— where  the  corporate  management  is  un- 
der the  control  of  those  against  whom  the 
suit  must  be  brought.  Miller  v.  Murray,  17 
Colo.  408,  30  Pac.  46;  Von  Arnim  v.  Ameri- 
can Tube  Works,  188  Mass.  515,  74  N.  E. 
680; 

— where  the  corporate'  right  claimed  is 
sought  to  be  enforced  against  one  who, 
with  his  partisans,  controls  the  manage- 
ment of  the  corporation  through  ownership 
of  a  majority  of  the  stock.  Knoop  v.  Bohm- 
rich,  49  N.  J.  Eq.  82,  23  Atl.  118,  affirmed 
in  50  N.  J.  Eq.  485,  27  Atl.  636; 

— where  the  corporation  is  insolvent,  the 
suit  brought  for  the  rescission  of  an  un- 
lawful contract,  and  the  directors  are  under 
the  control  of  the  parties  with  whom  the 
51  L.R.A.(N.S.) 


contract  was  made,  making  it  apparent  that 
the  corporation  itself  could  not  act.  Cur- 
rier V.  New  York,  W.  S.  &  B.  R.  Co.  35 
Hun,  355; 

— ^where  it  is  alleged  that  a  conspiracy 
on  the  part  of  a  majority  of  the  directors 
with  others  exists,  and  that  by  means  of  the 
conspiracy  the  parties  thereto  are  att^npt- 
ing  through  judicial  sale  on  an  unauthor- 
ized judgment  note  to  fraudulently  obtain 
title  to  the  corporate  property,  and  that 
the  transactions  became  known  to  the  com- 
plainant only  a  few  days  before  the  time 
for  redemption  expired.  Young  y.  Alham- 
bra  Min.  Co.  71  Fed.  810; 

— where  officers  of  a  local  benefit  society 
refused  to  take  steps  to  procure  the  pay- 
ment of  a  certificate  by  the  general  organi- 
zation, but  threatened  to  pay  it  out  of  the 
local  treasury,  and  the  suit,  by  a  member 
of  the  local  organization,  was  to  restrain 
the  threatened  payment.  Kern  v.  Arbeiter 
Unterstuetzungs  Verein,  139  Mich.  233,  102 
N.  W.  746; 

— where  the  suit  is  to  enjoin  the  illegal 
consolidation  of  the  corporation  with  an- 
other, with  the  consent  of  the  directors  and 
a  majority  of  the  stockholders,  but  with- 
out notice  to,  and  to  the  injury  of,  the  mi- 
nority. Nathan  v.  Tompkins,  82  Ala.  437, 
2  So.  747; 

— where  the  action  is  to  protect  the  rights 
of  the  shareholders  themselves  against  the 
acts  of  the  officers.  Meyers  v.  Scott,  50 
Hun,  603,  20  N.  Y.  S.  R.  35,  2  N.  Y.  Supp. 
763; 

— where  the  facts  alleged  give  rise  to  a 
reasonably  certain  inference  uiat  a  demand 
would  have  been  refused  if  made.  Loftus  v. 
Farmers'  Shipping  Asso.  8  S.  D.  201,  65 
N.  W.  1067 ;  Landis  v.  Sea  Isle  City  Hotel 
Co.  —  N.  J.  Eq.  — ,  31  Atl.  755; 

— ^where  the  suit  is  to  recover  property 
rights  belonging  to  the  corporation  which 
have  been  lost  through  the  fraudulent  con- 
duct of  the  directors  who  are  still  in  office. 
Hannerty  v.  Standard  Theater  Co.  109  Mo. 
297,  19  S.  W.  82; 

— ^where  the  officers  and  directors  have 
wronged  the  corporation  in  favor  of  another 
corporation  of  which  they  are  also  officers. 
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fraud  of  the  rights  of  the  plaintiffs  as  stock- 
holders of  the  Black  Warrior  Copper  Com- 
pany Amalgamated,  a  corporation,  and  in 
fraud  of  the  rights  of  the  holders  of  bonds 
issued  by  said  corporation. 

The  defendant  Warrior  Copper  Company 
defends  alone.  The  other  defendants  make 
so  appearance  in  the  action.  The  said  de- 
fendant demurred  to  the  complaint  upon  the 
groands  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action,  and  because  the 
court  has  no  jurisdiction  over  a  foreign  cor- 
poration in  this  kind  of  action,  because  the 
matters  and  things  alleged  are  shown  to 
pertain  to  the  internal  affairs  of  this  corpo- 
ration, because  the  alleged  cause  of  action 
ia  barred  by  laches  and  the  statute  of  limi- 
tations, and  because  the  intervener's  com- 


plaint does  not  show  capacity  to  sue,  in 
the  absence  of  a  showing  that  the  Black 
Warrior  Copper  Company  Amalgamated 
and  its  managing  board  were  requested  to 
sue  the  cause  of  action.  The  court  by  a 
general  order  sustained  the  demurrers  with- 
out a  more  specific  designation  of  any  par- 
ticular grounds,  and,  the  plaintiff  and 
intervener  electing  to  stand  upon  their 
complaints,  judgment  was  rendered  for  the 
defendants^  and,  from  which  judgment,  this 
appeal  is  prosecuted. 

Appellant  James  A.  Fleming,  the  original 
plaintiff,  and  L.  E.  Hewins  as  executor  in- 
tervener, only  appeal,  and  assign  error  sep- 
arately upon  the  orders  of  the  court  sustain- 
ing the  demurrers  general  and  special,  viz. : 
Whether  the  complaint  is  sufficient  to  state 


and  are  preparing  to  transfer  corporate 
property  to  the  other  corporation  without 
consideration  and  without  the  consent  of 
the  stockholders.  Boaz  v.  Sterlingworth  R. 
Supply  Co.  68  App.  Div.  1,  73  N.  Y.  Supp. 
1039  ; 

—where  two  of  the  four  directors  are  in 
a  conspiracy  to  defraud  the  corporation,  and 
the  ottier  two  also  oppose  the  assertion  of 
its  rights.  Qerry  v.  Bismarck  Bank,  19 
Mont.  191,  47  Pac.  810; 

—where  the  relief  sought  is  against  a 
majority  of  the  directors.  Appleton  v.  Am- 
erican Malting  Co.  65  N.  J.  £q.  375,  54 
Atl.  454; 

—where  the  suit  is  to  set  aside  a  fraud- 
ulent assignment  of  corporate  property,  and 
the  corporate  authorities  are  implicated  in 
the  fraud.  Walter  v.  F.  E.  McAlister  Co. 
21  Misc.  747,  27  N.  Y.  Civ.  Proc.  Rep.  33, 
48  N.  Y.  Supp.  26 ; 

—where  the  demand  would  necessarily 
have  been  an  idle  formality,  and  hostility 
to  the  plaintiff  on  the  part  of  all  the  di- 
rectors had  been  indicated  by  their  refusal 
to  reconsider  the  resolution  directing  the 
alleged  wrongful  action.  Lewisohn  v.  Ana- 
conda Copper  Min.  Co.  23  Misc.  31,  50 
X.  Y.  Supp.  263,  reversed  on  another  ques- 
tion in  29  App.  Div.  552,  51  N.  Y.  Supp. 
1089: 

—where  the  corporate  authorities  have 
participated  in  an  ultra  vires  agreement  to 
consolidate  with  another  company,  and  the 
iqH  IB  to  set  aside  the  agreement.  Davis 
T.  Congregation  Beth  Tephila  Israel,  40  App. 
DiT.  424,  57  N.  Y.  Supp.  1015; 

—where  the  suit  is  by  stockholders  for 
the  cancelation  of  corporate  contracts,  on 
the  ground  of  fraud,  with  a  rival  corpora- 
tion which  controls  the  other  through  its 
directors.  Loewenstein  v.  Diamond  Soda 
Water  Mfg.  Co.  94  App.  Div.  383,  88  N.  Y. 
Snpp.  313; 

—where  all  stockholders  present  voted  to 
diride  the  funds  of  a  benevolent  corpora- 
tion among  the  members,  and  the  action 
^  by  a  member  not  present  at  the  meet- 
io?,  to  compel  a  restoration  of  the  fund, 
&od  the  trustees  defended  on  the  ground 
that  what  they  did  was  l^al.  Ashton  v. 
51  L.R.A.(N.S.) 


Dashaway  Asso.  84  Cal.  61,  7  L.R.A.  809, 
22  Pac.  660,  23  Pac.  1091 ; 

— ^where  there  was  a  demand  made  upon 
the  president,  who  was  the  head  and  about 
all  there  was  of  the  corporation.  Chicago 
V.  Cameron,  120  111.  447,  11  N.  E.  899; 

— ^where  it  is  both  alleged  in  the  bill  and 
admitted  in  the  answer  that  a  demand 
would  have  been  disregarded.  Green  v. 
Hedenberg,  169  111.  489,  50  Am.  St.  Rep. 
178,42  N.  E.  851; 

— ^where  the  suit  is  to  cancel  stock  which 
the  corporation  treats  as  valid.  Stebbins 
V.  Perry  County,  167  111.  567,  47  N.  E.  1048; 

— ^where  the  wrong  complained  of  is  not 
ojily  detrimental  to  the  corporation,  but  is 
also  a  wrong  directly  against  the  stock- 
holder.   Eldred  v.  Ripley,  97  111.  App.  503 ; 

— where  the  suit  is  against  the  president 
of  the  corporation  for  the  possession  of 
certain  iron  pipe  and  for  an  accounting,  it 
being  alleged  that  "the  corporation  was 
organized  for  the  purpose  of  constructing 
a  system  of  waterworks  and  had  purchased 
a  quantity  of  iron  pipe;  that  the  corpora- 
tion had  abandoned  its  purpose,  forfeited 
its  right,  ceased  entirely  to  hold  directors' 
meetings,  and  the  directors  had  abandoned 
their  offices;  that  the  iron  pipe  had  great- 
ly advanced  in  price  and  the  president  was 
selling  the  same  far  below  the  market  price, 
at  a  profit  to  himself."  Tevis  v.  Hammer- 
smith, 31  Ind.  App.  281,  66  N.  E.  79,  912, 
affirmed  in  161  Ind.  74,  67  N.  E.  672,  second 
appeal  in  170  Ind.  286,  84  N.  E.  337  (but 
this  point  not  involved) ; 

— ^where  the  suit  is  for  the  appointment 
of  a  receiver,  the  corporation  is  insolvent, 
and  the  wrongdoing  and  fraud  of  the  offi- 
cers constitute  the  ground  of  the  action. 
Supreme  Sitting,  O.  I.  H.  v.  Baker,  134  Ind. 
293,  20  L.R.A.  210,  33  N.  E.  1128; 

— where  the  suit  is  to  enforce  a  contract 
between  two  corporations,  the  personnel  of 
whose  boards  of  directors  is  identical. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Dodd, 
115  Ky.  176,  72  S.  W.  822,  petition  for 
modification  in  115  Ky.  220,  74  S.  W.  1096; 

— where  the  stockholder  acts  on  behalf 
of  the  company  to  save  its  property  in  an 
emergency    created   by   the    inertia    of   the 
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a  cause  of  action;  whether  the  plaintiff  and 
intervener  appellants  are  barred  by  laches 
and  by  the  statute  of  limitations;  and 
whether  the  complaints  show  equity. 

In  the  most  general  manner  we  will  ob- 
serve that  the  plaintiffs  show  their  rights  as 
stockholders,  and  Fleming's  additional  in- 
terest as  a  bondholder,  in -the  amalgamated 
corporation.  The  complaint  then  shows 
that  the  defendants,  in  furtherance  of  a  con- 
spiracy, and  by  the  use  of  the  courts  and 
officers  of  the  law,  did,  upon  the  face  of  the 
transaction,  devest,  on  the  29th  day  of  June, 
1906,  the  amalgamated  corporation  of  all 
its  property,  and  thereby  caused  the  stock 
and  bonds  of  the  plaintiff  and  others  simi- 
larly situated  to  become  wholly  worthless. 
The  complaint  shows  that  at  the  time  of  the 


transaction  complained  of  the  amalgamated 
company  was  possessed  of  personal  property 
consisting  of  its  capital  stock,  then  in  the 
treasury  undisposed  of,  and  salable,  of  the 
reasonable  value  of  $60,000;  also  fuel  oil 
worth  $2,500;  also  a  stock  of  merchandise 
of  great  value;  also  timber  and  copper 
ready  for  market;  also  $19,849.75  cash  on 
hand, — ^and  this  property,  with  other  real 
property  owned  by  the  company,  in  the  ag- 
gregate, was  of  a  reasonable  value  of  $2,- 
000,000,  and  the  company  was  indebted  in 
the  sum  of  about  $15,000.  In  furtherance 
of  the  said  conspiracy,  the  money  and  per- 
sonal property  were  dissipated,  and  the  real 
property  was  allowed  to  be  sold  under  ex- 
ecution to  satisfy  the  small  indebtedness, 
'  and  about  the  time  of  the  sale  of  the  real 


officials,  and  neither  the  directors  nor  other 
stockholders  object  to  the  proceeding,  the 
only  objection  coming  from  the  party 
against  whom  the  suit  is  directed.  Starr 
V.  Shepard,  145  Mich.  303,  108  N.  W.  709; 

— where  the  bill  sets  out  acts  of  the  di- 
rectors that  are  ultra  vires,  and  breaches 
of  trust  that  are  frauds  upon  the  stock- 
holders, and  that  are  beyond  the  power  of 
the  corporation  and  its  directors  to  affirm, 
sanction,  or  make  good.  Heath  v.  Erie  K. 
Co.  8  Blatchf.  347,  Fed.  Cas.  No.  6,306; 

— where  the  body  of  stockholders  by  a 
large  majority  vote  ordered  the  directors 
to  convey  for  a  merely  nominal  sum  all 
its  property,  worth  $50,000,  leaving  it  noth- 
ing but  its  name,  and  the  directors  hdd 
carried  out  the  order,  and  the  suit  was  by 
a  minority  'stockholder,  on  behalf  of  the 
corporation,  to  annul  the  proceedings.  Til- 
lis  v.  Brown,  154  Ala.  403,  45  So.  589; 

— where  those  charged  with  fraud  in 
their  own  interest  control  a  majority  ot 
the  stock,  and  show  conclusively  that  they 
would  have  immediately  suppressed  any 
suit  for  relief  brought  by  the  directors  as 
a  corporate  action,  even  though  the  plain- 
tiffs at  the  time  of  filing  the  complaint  con- 
stitute a  majority  of  the  board..  Mason 
v.  Carrothers,  105  Me.  392,  74  Atl.  1030; 

— ^where  the  board  of  directors  com- 
menced the  suit  against  some  of  the  mem- 
bers of  the  board,  and  the  personnel  of  the 
board  was  changed,  and  the  suit  dismissed 
by  the  new  board  in  collusion  with  the  de- 
fendants, and  as  part  of  a  scheme  to  de- 
fraud the  corporation.  The  stockholders 
could  secure  the  vacation  of  the  order  dis- 
missing the  suit  and  proceed  with  the  ease, 
instead  of  instituting  a  new  suit  if  they 
ehose  that  course.  National  Power  &  Paper 
Co.  V.  Rossman,  122  Minn.  355,  142  N.  W. 
818; 

— where  the  bill  is  not  to  redress  the 
wrongs  committed  by  directors  or  officers  of 
the  corporation,  but  simply  to  have  a  non- 
going  corporation,  one  that  has  utterly 
failed  of  the  object  and  purpose  for  which 
it  was  formed,  which  owes  no  debts,  dis- 
solved and  the  assets  distributed  according 
51  L.R.A.(N.S.) 


to  law.  Minona  Portland  Cement  Co.  v. 
Reese,  167  Ala.  485,  52  So.  523. 

In  the  following  cases  it  was  held  that 
the  facts  did  not  bring  the  case  within  the 
exception,  hence  demand  and  refusal  were 
necessary : 

The  fact  that  the  corporation  had  dis- 
solved at  the  time  suit  was  brought,  the* 
cause  of  action  having  arisen  before  disso- 
lution, will  not  relieve  from  the  necessity 
of  demand  and  refusal  before  bringing  suit. 
Dillon  V.  Lee,  110  Iowa,  156,  81  N.  VV.  245. 

And  where  but  one  of  the  directors  has 
participated  in  the  alleged  fraud,  the  others 
presumably  remaining  loyal  to  the  inter- 
ests of  the  corporation,  a  demand  and  re- 
fusal are  necessary  before  the  stockholders 
can  maintain  the  action.     Ibid. 

And  the  fact  that  five  of  the  seven  direct- 
ors who  took  part  in  the  fraudulent  trans- 
actions of  which  complaint  is  made  are  yet 
directors  is  not  sufficient  to  avoid  the  neces- 
sity of  demand  and  refusal  as  required  by 
Supreme  Court  equity  rule  No.  94,  infra. 
Church  V.  Citizens'  Street  R.  Co.  78  Fed. 
526. 

And  the.  fact  that  the  majority  of  stock- 
holders are  hostile  to  plaintiff's  cause  of  ac- 
tion, while  sufficient  to  avoid  the  necessity 
of  appealing  to  the  stockholders'  meeting 
for  redress,  is  not  sufficient  to  enable  a 
stockholder  to  sue  in  the  corporate  right 
without  a  previous  demand  upon  the  direct- 
ors. Decatur  Mineral  k  Land  Co.  v.  Palm, 
113  Ala.  531,  59  Am.  St.  Rep.  140,  21  So. 
315. 

The  fact  that  the  corporation  has  been 
enjoined  by  injunction  from  br inching  any 
tfction  for  the  relief  sought  by  the  stock- 
holder is  no  excuse  for  his  not  asking  it  to 
act  before  brining  his  action,  but  on  the 
contrary  the  injunction  is  binding  upon  the 
stockholders  as  well  as  upon  the  corpora- 
tion. Smith  V.  Bulkley,  18  Colo.  App.  227, 
70  Pac.  958. 

The  fact  that  the  manager,  who  is  al- 
leged to  have  committed  the  fraudulent  act 
complained  of,  and  who  is  made  a  defendant, 
owns  a  majority  of  the  stock  and  can  elect 
a  majority  of  the  board,  is  not  sufficient 
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property  under  execution,  the  amalgamated 
compaoj  was  diaincorporatcd  in  order  to 
prevent  a  redemption  of  the  property  from 
the  sale,  and  the  defendants  organized  the 
Warrior  Copper  Company,  and  appointed 
trustees  to  and  they  did  purchase  the  prop- 
erty at  the  sale,  and  conveyed  the  property 
to  the  fiaid  Warrior  Copper  Company. 

The  complaints  show  that  the  parties  de- 
fendant had  at  all  times  complete  control 
of  the  affairs  of  the  amalgamated  company, 
that  they  were  hostile  to  the  plaintiff  and 
to  the  intervener,  and  were  acting  upon  a 
preconcerted  plan  to  accomplish  the  very 
results  complained  of,  and  for  plaintiff  and 
the  intervener  to  demand  that  the  Black 
Warrior  Copper  Company  Amalgamated 
commence  and  prosecute  this  action  would 


be  a  futile  thing,  which  the  law  does  not 
require.  Nothing  but  a  refusal  could  be 
reasonably  expected  to  result  from  sucli 
demand. 

The  defendant  Warrior  Copper  Company 
has  submitted  itself  to  the  jurisdiction  of 
the  court  for  all  purposes  of  this  action, 
and  it  cannot  complain  if  the  court  exer- 
cise that  jurisdiction. 

The  property  incidentally  involved  is 
within  the  jurisdiction  of  the  court,  and  a 
decree  of  the  court  might  affect  the  title  to 
the  property  involved;  therefore  the  court 
had  jurisdiction  to  determine  the  matters, 
although  the  defendant  Warrior  Copper 
Company  is  a  foreign  corporation.  This 
corporation  is  engaged  in  its  business  in 
Arizona,  and  is  estopped  to  deny  its  right 


to  avoid  the  necessity  of  a  demand  upon  the 
board  before  bringing  suit,  where  it  ap- 
pears that  the  members  of  the  board  now 
in  office  were  elected  by  an  unanimous  vote, 
including  the  votes  of  the  complaining 
stockholders,  for  such  fact  is  not  sufficient 
to  overcome  the  presumption  that  the  di- 
rectors will  honestlv  do  their  duty.  Allen 
V.  Wilson,  28  Fed.  677. 

The  court  will  not  assume  that  a  demand 
upon  the  directors  was  useless  simply  from 
the  fact  that  the  principal  defendant  was 

E resident  of  the  corporation  and  owned  a 
irge  majority  of  the  stock.    Law  v.  Fuller, 
217  Pa.  439,  66  AtL  754. 

A  stockholder  cannot  maintain  an  action 
in  behalf  of  the  corporation  in  the  Federal 
coorts,  if  the  directors  have  instituted  suit 
in  a  state  court  having  jurisdiction  for  sub- 
stantially the  same  relief.  Memphis  v. 
Dean,  8  Wall.  64,  19  L.  ed.  326. 

Pleadings. 

That  demand  upon  and  refusal  by  the 
board  of  directors  are  a  necessary  prece- 
dent condition  to  the  stockholder's  right  of 
action,  where  such  right  is  derivative 
through  the  corporation,  unless  there  is  a 
iofficient  excuse,  is  shown  by  the  cases, 
snpra,  to  be  a  universal  rule.  It  logically 
follows  that  the  pleadings  must  disclose 
the  fact  that  the  condition  exists,  other- 
vise  no  cause  of  action  is  set  out,  and  the 
decisions  support  this  proposition.  There  is, 
however,  considerable  variation  in  the  dif- 
ferent jurisdictions  as  to  the  particularity 
required  in  the  pleading,  and  as  to  the  suf- 
ficiency of  the  complaint,  and  the  cases  up- 
on this  question  very  often  reveal  the  court's 
conception  of  the  questions  discussed,  supra, 
vhat  constitutes  a  demand  and  refusal,  and 
other  matters  of  detail.  The  Federal  courts, 
by  virtue  of  equity  rules,  quoted  infra, 
have  Fet  the  highest  standard  possible.  The 
<T>inion  in  Hawes  v.  Oakland  (Hawes  v. 
Contra  Coste  W^ater  Co.)  104  U.  S.  640,  26 
I^  ed.  827,  shows  that  the  underlying  pur- 
pose of  the  rule  was  to  discourage  the  prac- 
tice of  resorting  to  the  Federal  courts  where 
reMrt  thereto  is  not  absolutely  necessary. 
51  L.R.A.(N.S.) 


Equity  rule  No.  94  of  the  Supreme  Court 
of  the  United  States  quoted  in  Foote  v.  Cun- 
ard  Min.  Co.  6  McCrary,  251,  17  Fed.  47,  and 
in  other  cases,  reads  as  follows :  "Every  bill 
brought  by  one  or  more  stockholders  in  a  cor- 
poration against  the  corporation  and  other 
parties,  founded  on  rights  which  may  prop- 
erly be  asserted  by  the  corporation,  must  be 
verified  by  oath,  and  must  contain  an  allega- 
tion that  the  plaintiff  was  a  shareholder  at 
the  time  of  the  transaction  of  which  he  com- 
plains, or  that  his  share  had  devolved  on 
him  since  by  operation  of  law;  and  that 
the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of 
a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with 
particularity  the  efforts  of  the  plaintiff  to 
secure  such  action  as  he  desires  on  the  part 
of  the  managing  directors  or  trustees,  and, 
if  necessary,  of  the  shareholders,  and  the 
causes  of  his  failure  to  obtain  such  action." 

The  Supreme  Court  has  now  embodied 
rule  94  into  rule  27,  with  the  addition  of 
the  following  phrase,  "or  the  reasons  for  not 
making  such  effort."  See  rule  27,  quoted  in 
Toledo  Traction,  Light,  &  P.  Co.  v.  Smith, 
205  Fed.  661. 

Rule  No.  94  was  adopted  upon  the  an- 
nouncement of  the  decision  in  Hawes  v. 
Oakland,  supra,  and  it  has  been  applied  in 
practically  every  Federal  case  decided  since 
its  adoption.  For  this  reason  decisions  of 
Federal  courts  upon  the  question  considered 
in  this  note  may  not  have  the  weight  with 
state  courts  that  they  would  otherwise  have. 
In  Miller  v.  Murray,  17  Colo.  408,  30  Pac. 
46,  the  court,  in  holding  that  this  rule  is 
not  binding  on  state  courts,  said:  "It  is 
worthy  of  note  in  passing  that  the  subse- 
quent decisions  of  the  United  States  court 
upon  this  question  are  of  little  value  in  the 
state  courts,  for  the  reason  that  all  such  de- 
cisions must  necessarily  have  been  founded 
upon  thifi^  rule,  although,  in  some  of  the 
cases,  mention  of  the  rule  is  not  to  be  found 
in  the  opinion."  And  in  Church  v.  Citi- 
zens* Street  R.  Co.  78  Fed.  628  (see  same 
case,  Rupra,  for  holding),  the  court  said: 
"Applying  the  general  principles  of  equity 
jurisprudence,  and  following  the  current  of 
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to  BO  engage  in  business,  in  order  to  defeat 
the  jurisdiction  of  the  state  courts  when 
dealing  with  its  property  within  that  juris- 
diction. 

The  facts  and  circumstances  charged  as 
amounting  to  fraud  briefly  summarized  are 
as  follows:  The  amalgamated  company  in 
December,  1903,  was  possessed  of  property 
of  the  aggregate  value  of  $2,000,000,  and 
owed  but  a  trifling  amount  of  indebtedness, 
outside  of  the  debenture  bonds.  Subsequent 
to  December,  1903,  the  defendants  per- 
mitted a  judgment  for  $14,000,  and  another 
judgment  of  $1,100,  to  be  recovered  against 
the  amalgamated  company,  at  the  time  hav- 
ing cash  on  hand  in  the  sum  of  $19,849.75, 
and  other  valuable,  salable  personal  prop- 
erty.    The  directors  prociMred  the  issuance 


of  executions  on  the  two  judgments,  and  » 
levy  of  the  executions  on  the  property  of  the 
company  at  a  time  when  the  company's 
treasury  contained  12,000  shares  of  the 
capital  stock  of  the  company,  worth  on 
the  market  and  readily  salable  for  the  sum 
of  $60,000,  and  permitted,  on  March  25, 
1905,  the  sheriff  to  sell  property  of  said 
corporation  of  the  value  of  $1,000,000  for 
a  nominal  sum  of  $1,203.25,  and  other  prop- 
erty worth  nearly  $1,000,000,  under  exe- 
cution issued  on  January  31,  1905,  for  the 
sum  of  $4,877.77.  When  all  the  property 
of  the  corporation  had  been  either  sold  by 
the  sheriff  or  dissipated  by  defendants,  on 
May  24,  1905,  they  commenced  a  proceed- 
ing, through  a  stockholder  having  full  no- 
tice of  the  facts  mentioned,  to  dissolve  the 


authority  in  the  state  courts  on  the  sub- 
ject, the  court  would  be  clearly  of  opinion 
that  that  would  be  a  sufficient  excuse.  But 
the  language  of  the  rule  in  question,  and 
the  interpretation  that  has  been  given  by 
the  court  which  promulgated  the  rule,  make 
it  obvious  that  it  was  the  purpose  to  in- 
troduce a  more  stringent  rule  in  the  nation- 
al courts  than  the  rule  which  is  applied  on 
the  same  subject  in  the  state  courts,  and 
that  such  an  excuse  as  is  offered  here  does 
not  satisfy  the  rule." 

But  the  pleadings  in  a  case  brought  orig- 
inally in  a  state  court,  but  later  transferred 
to  a  Federal  court,  are  not  necessarily  test- 
ed by  that  rule,  since  it  applies  only  to  cas- 
es brought  originallv  in  the  Federal  courts. 
Earle  v.  Seattle,  L.'S.  &  E.  R.  Co.  56  Fed. 
909. 

A  suit  in  behalf  of  the  corporation  can- 
not be  maintained  by  a  stockholder  unless 
the  pleadings  show  that  the  board  of  di- 
rectors have  refused  to  take  proper  meas- 
ures to  remedy  the  matters  of  which  com- 
plaint is  made. 

U.  S. — Hawes  v.  Oakland  supra;  Newby 
V.  Oregon  C.  R.  Co.  1  Sawy.  63,  Fed.  Cas. 
No.  10,145;  Dannmeyer  v.  Coleman,  8  Sawy. 
51,  11  Fed.  97,  5  Mor.  Min.  Rep.  474;  Foote 
V.  Cunard  Min.  Co.  5  McCrary,  251,  17 
Fed.  46;  Earle  v.  Seattle,  L.  S.  t  E.  R.  Co. 
supra;  Weidenfeld  v.  Allegheny  &  K.  R. 
Co.  47  Fed.  11;  Swope  v.  Villard,  61  Fed. 
417;  Macon,  D.  &  S.  R.  Co.  v.  Shailer,  72 
C.  C.  A.  631,  141  Fed.  585;  Worth  Mfg.  Co. 
V.  Bingham,  54  C.  C.  A.  119,  116  Fed.  785; 
Holton  V.  Wallace,  27  C.  C.  A.  71,  39  U.  S. 
App.  326,  77  Fed.  61,  affirming  66  Fed.  409; 
Dickinson  v.  Consolidated  Traction  Co.  114 
Fed.  232;  Bimbcr  v.  Calivada  Colonization 
Co.  110  Fed.  58;  Continental  &  Commer- 
cial Trust  &  Sav.  Bank  v.  Allis-Chalmers 
Co.  200  Fed.  600  (general  allegations  of 
fraud  on  the  part  of  the  directors  still  in 
control  will  not  dispense  with  this  rule) ; 
iSmith  r.  Chase  &  B.  Piano  Mfg.  Co.  197 
Fed.  466;  Gage  v.  Riverside  Trust  Co.  156 
Fed.  1002;  Poor  v.  Iowa  C.  R.  Co.  155  Fed. 
226. 

Ala. — Johns  v.  McLester,  137  Ala.  283, 
97  Am.  St.  Rep.  27,  34  So.  174;  Mack  v. 
61  L.R.A.(N.S.) 


De  Bardeleben  Coal  &  I.  Co.  90  Ala.  396, 
9  L.R.A.  560,  8  So.  150. 

Colo. — Beshoar  v.  Chappell,  6  Colo.  App. 
323,  40  Pac.  244. 

Conn. — Allen  v.  Curtis,  26  Conn.  456. 

Ga. — Ware  v.  Bazemore,  68  Ga.  316, 

Kan.— Fry  v.  Rush,  63  Kan.  429,  65  Pac. 
701;  Home  Min.  Co.  v.  McKibben,  60  Kan. 
387,  56  Pac.  766. 

Ky.— Shawhan  v.  Zinn,  79  Ky.  300. 

Mich.— Talbot  v.   Scripps,   31  Mich.   268. 

Minn. — Hodgson  v.  Duluth,  H.  &  D.  R. 
Co.  46  Minn.  454,  49  N.  W.  197. 

N.  Y. — ^Vanderbilt  v.  Garrison,  5  Duer, 
689,  3  Abb.  Pr.  361;  House  v.  Cooper,  16 
How.  Pr.  292;  Flynn  v.  Brooklyn  City  R. 
Co.  9  App.  Div.  269,  75  N.  Y.  S.  R.  955,  41 
N.  Y.  Supp.  566,  affirmed  in  158  N.  Y.  493, 
53  N.  E.  520;  Polhemus  v.  Polhemus,  108 
App.  Div.  535,  95  N.  Y.  Supp.  325,  reversed 
in  114  App.  Div.  781,  100  N.  Y.  Supp.  263 
(sustaining  the  rule,  but  applying  an  excep- 
tion) ;  Greaves  v.  Gouge,  09  N.  Y.  154; 
Kolb  V.  Mortimer,  135  App.  Div.  542,  120 
N.  Y.  Supp.  543. 

N.  C. — Moore  v.  Silver  Valley  Min.  Co. 
104  N.  C.  534,  10  S.  E.  679;  Coble  v.  Beall, 
130  N.  C.  533,  41  S.  E.  793. 

Pa.— Wolf  V.  Pennsvlvania  R.  Co.  195  Pa. 
91,  45  Atl.  936;  McCloskey  v.  Snowden,  212 
Pa.  249,  108  Am.  St.  Rep.  867,  61  Atl.  796 ; 
Holton  V.  New  Castle  Northern  R.  Co.  138 
Pa.  Ill,  20  Atl.  937;  Holton  v.  New  Castle 
Northern  R.  Go.  8  Pa.  Co.  Ct.  430. 

S.  C. — Latimer  v.  Richmond  &  D.  R.  Ok 
39  S.  C.  44,  17  S.  E.  268. 

Va. — ^Virginia  Pass.  &  Power  Co.  v.  Fish- 
er, 104  Va.  121,  61  S.  E.  198; 'Mount  ▼. 
Radford  Trust  Co.  93  Va.  427,  25  S.  E.  244. 

W.  Va. — Rathbone  v.  Parkersburg  Qaa 
Co.  31  W.  Va.  798,  8  S.  E.  570. 

But,  of  course,  where  no  demand  upon 
or  refusal  by  the  board  of  directors  is  a 
necessary  prerequisite  to  the  suit  (see  cas- 
es above  cited),  there  need  be  no  allegation 
of  such  demand  and  refusal,  but  the  facts 
from  which  the  court  can  judge  of  the  suffi- 
ciency of  the  excuse  must  be  set  out.  The 
following  are  cases  where,  upon  this  ground, 
it  was  held  that  there  need  be  no  allega- 
tion  of   demand  upon   and   refusal   by   ths 
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Mid  amalgamated  corporation.  On  June 
24,  1905,  by  consent  of  defendants,  such 
dissolution  proceedings  culminated  in  a 
jadgment  of  the  court  disincorporating  said 
amalgamated  company  upon  the  grounds 
and  for  the  reason  '*the  said  corporation  has 
disposed  of  all  its  corporate  property,  real, 
personal,  and  mixed,  said  property  having 
been  sold  at  execution  sale,  and  that  there 
is  not  at  this  time  assets  or  property  out 
of  which  money  may  be  or  could  be  secured 
for  the  purpose  of  exercising  an  equity  of 
redemption."  Ona  of  the  members  of  said 
reorganization  committee  bid  for,  and 
bought,  all  the  real  property  of  the  amal- 
gamated company,  so  sold  by  the  sheriff, 
and  on  Novembo'  18,   1905,   demanded  of, 

board  of  directors:  Tazewell  County  v. 
Farmers'  Loan  &  T.  Co.  12  Fed.  762;  De 
Xeufville  ▼.  New  York  &  N.  R.  Co.  26  C. 
C.  A,  306,  51  U.  S.  App.  374,  81  Fed.  10; 
Rogers  v.  Nashville,  C.  &  St.  L.  R.  Co.  33 
C.  C.  A.  517,  62  U.  S.  App.  49,  697,  91  Fed. 
299;  Eldred  v.  American  Palace  Car  Co. 
99  Fed.  168;  Berwind  v.  Canadian  P.  R.  Co. 
98  Fed.  158;  Weir  v.  Bay  State  Gas  Co.  91 
Fed-  940;  Harrison  v.  Thomas,  50  C.  C.  A. 
98,  112  Fed.  22;  Bigelow  v.  Calumet  &  H. 
Min.  Co.  155  Fed.  869,  reversed  on  other 
points  m  167  Fed.  704,  which  reversal 
was  affirmed  in  94  C.  C.  A.  33,  167  Fed.  721 ; 
Bell  V.  Montgomery  Light  Co.  103  Ala.  275, 
15  So.  569;  Montgomery  Traction  Co.  v. 
Harmon,  140  Ala.  505,  37  So.  371;  Conners 
T.  Conners  Bros.  Co.  110  Me.  428,  86  Atl. 
843;  Brown  v.  Buffalo,  N.  Y.  &  E.  R.  Cb, 
27  Hun,  342;  Weber  v.  Wallerstein,  111 
App.  Div.  693,  97  N.  Y.  Supp.  846. 

A  complaint  is  not  sufTicient  — 

— ^where  it  simply  alleges  that  there  has 
been  a  refusal  to  bring  the  particular  ac- 
tion instituted  by  the  plaintiff,  for  the  di- 
rectors have  a  right  to  choose  between  reme* 
dies  equally  effective.  Newby  v.  Oregon  C. 
R.  Co.  1  Sawy.  63,  Fed.  Cas.  No.  10,145; 

— under  Supreme  Court  rule  No.  94,  su- 
pra, which  alleges  that  before  bringing  suit 
to  set  aside  a  lease,  complainants  applied  to 
and  requested  said  corporation  to  take  such 
action  as  would  lead  to  the  annulling  of 
said  lease,  and  stated  tho  grounds  on  i^hich 
fuch  lease  was  claimed  to  be  void,  especial- 
ly ailing  that  the  lease  was  invalid  for 
the  want  of  approval  of  the  shareholders, 
and  that  they  were  advised  by  the  officers 
of  the  corporation  that  no  action  could  be 
taken  in  the  premises  with  a  view  to  such 
result,  and  that  the  company  wholly  re- 
fused and  neglected  to  take  action  for  such 
purpose,  or  to  recognize  complainants  as 
baring  any  right  to  interfere  in  the  matter 
of  said  leasing,  or  to  call  upon  the  corpo- 
ration to  take  any  action  thereon.  Mc- 
Henry  v.  New  York,  P.  &  0.  R.  Co.  22  Fed. 
130; 

—under  Supreme  Court  rule  No.  94,  su- 
pra, in  a  suit  to  enjoin  the  transfer  of  part 
«f  the  stock  of  the  corporation  to  another 
51L.R.A.(N.S.) 


and  on  February  7,  1906,  the  sheriff  made, 
his  deed  to  the  member  of  said  committee, 
as  trustee,  conveying  all  the  property  of 
said  amalgamated  company  to  such  party 
as  trustee  for  said  committee.  In  due  time 
conveyances  were  made  by  the  members  of 
the  said  committee  to  the  defendant  the  War- 
rior Copper  Company.  The  result  of  these 
transactions  was  upon  their  face  to  devest 
the  amalgamated  company  of  all  its  assets 
for  the  inadequate  consideration  of  $6,- 
081.02.  It  further  appears  that,  in  pur- 
suance of  the  said  conspiracy,  the  plaintiff 
Fleming  was  ousted  from  the  office  of  di- 
rector and  president  of  the  amalgamated 
company,  because  he  was  a  large  stock- 
holder of  said  corporation,  and  a  holder 
of  substantially  all  the  issued  bonds.    While 

corporation,  which  simply  alleges  that  the 
directors  of  the  one  corporation  are  also 
directors  of  the  other,  and  that  it  would 
have  been  useless  for  plaintiff  to  demand 
that  they  bring  suit,  and  that  plaintiff 
would  have  made  such  demand  had  he  not 
known  it  would  be  refused.  Squair  v.  Look- 
out Mountain  Co.  42  Fed.  729,  following 
Hawes  v.  Oakland  (Hawes  v.  Contra  Costa 
Water  Co.)  104  U.  S.  450,  26  L.  ed.  827; 

— ^where  the  only  allegation  was  that  com- 
plainants offered  to  assume  the  expenses  and 
conduct  the  litigation.  Warren  v.  Para 
Rubber  Shoe  Co.  106  Mass.  97,  44  N.  £. 
112; 

— where  the  allegation  was  that  plaintiff 
demanded  of  his  corporation  as  a  stock- 
holder, his  share  of  the  proceeds  flowing 
from  the  use  of  that  part  of  the  road  leased, 
when  the  action  was  to  set  aside  the  lease, 
since  such  a  demand  was  not  equivalent  to 
a  demand  on  the  corporation  to  repudiate 
the  lease.  Flynn  v.  Brooklyn  City  R.  Co. 
9  App.  Div.  269,  41  N.  Y.  Supp.  586,  af- 
firmed in  158  N.  Y.  493,  53  N.  E.  250; 

— ^where  it  was  averred  that  complainants 
"repeatedly  protested"  against  the  wrongs  of 
which  complaint  was  mi^e,  without  even  al- 
leging that  the  protest  was  made  to  the 
directors.  Boyd  v.  Sims,  87  Tenn.  771,  11 
S.  W.  948; 

— where  it  is  alleged  that  request  was 
made  to  the  directors  to  prosecute  the  ac- 
tion, without  showing  that  the  request  was 
made  to  them  as  a  board,  and  not  as  in- 
dividuals. Latimer  v.  Riclimond  &  D.  R. 
Co.  39  S.  C.  44,  17  8.  E.  258  (the  decision 
is  not  based  upon  this  holding,  as  the  court 
expressly  says) ; 

— ^wherc  the  averment  was  that,  as  the 
lessee  is  the  owner  of  a  majority  of  the 
shares  of  the  lessor,  the  former  elects  and 
controls  the  action  of  the  officers  of  the 
latter,  who  have  therefore  allowed  them- 
selves to  be  kept  in  absolute  ignorance  of 
its  business,  the  suit  bein^  by  a  stockholder 
of  the  lessor  company  against  the  lessee,  al- 
leging false  and  erroneous  accounts  by  the 
lessee  to  the  lessor.  Wolf  v.  Pennsylvania 
R.  Co.  195  Pa.  91,  45  Atl.  936; 

— where  there  are  only  vague  and  general 


no 
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holding  thoee  offices,  he  was  in  the  position 
to  protect  the  amalgamated  company  and 
its  stockholders. 

These  facts  show  an  injury  to  the  inter- 
vener hy  reason  of  a  loss  of  the  property 
upon  which  the  sole  value  of  his  stock  de- 
pends. The  circumstances  or  facts  charged, 
which  show  fraud,  consist  of  the  alleged 
conspiracy  entered  into  hy  the  defendants, 
having  for  its  ohject  the  very  purpose  of 
causing  the  stock  of  the  amalgamated  com- 
pany to  become  worthless.  The  internal  af- 
fairs were  purposely  so  managed  that  the 
company  became  involved  in  debt,  and,  to 
force  the  creditors  to  resort  to  the  real  es- 
tate, the  personal  property  of  the  company 
was  sacrificed  and  dissipated.  The  judg- 
ments were  rendered  against  the  company, 
and  the  defendants,  charged  with  the  man- 
agement of  its  affairs,  procured  executions 
to  be  issued  and  placed  in  the  hands  of  the 
sheriff,  and  caused  the  sheriff  to  levy  on  all 
the  property  of  the  company,  and  sell  the 
same;  the  defendants  bought  the  property 
at  the  sale  for  a  nominal  sum,  then  pro- 
cured a  judgment  of  dissolution  against  the 
company  to  prevent  a  redemption  of  the 
property.     These  are  certainly  facts  which 


show  in  what  the  fraud  consists,  and  how 
the  transaction  has  been  affected  by  the 
fraud.  Cochise  County  v.  Copper  Queen 
Consol.  Min.  Co.  8  Ariz.  221,  71  Pac.  946. 

Appellee  contends  that  the  claims  of  Flem- 
ing are  stale,  and  ought  not  be  enforced  for 
that  reason.  We  may  concede  this  conten- 
tion as  applicable  to  the  rights  of  Fleming; 
but  the  rights  of  the  intervener  estate  arc 
controlled  by  a  very  different  state  of  facts. 
On  April  26,  1900,  E.  B.  Knox  became  a 
stockholder  of  the  amalgamated  company, 
owning  500  shares  of  stock  until  his  death, 
during  the  year  1909,  when  the  stock  passed 
to  the  executor  of  his  estate,  L.  E.  Hewine, 
the  intervener.  The  complaint  of  intervener, 
Hewins,  avers  that  at  the  time  of  the  sev- 
eral transactions  complained  of,  and  up  to 
the  time  of  his  death,  said  E.  B.  Knox 
was  insane,  and  had  no  knowledge  of  the 
transactions  complained  of,  and  that  inter- 
vener, Hewins,  had  no  notice  or  knowledge 
of  any  of  the  facts  concerning  such  several 
transactions  until  after  the  commencement 
of  this  action.  , 

Actions  for  relief  on  the  grounds  of  fraud 
or  mistake  must  be  commenced  within  one 
year  after  the  cause  of  action  shall  have 


averments  of  the  directors'  complicity  in 
the  wrongs  of  which  complaint  is  made. 
Ziegler  v.  Lake  Street  Elev.  R.  Co.  22  C. 
C.  A.  466,  46  U.  S.  App.  242,  76  Fed.  662, 
affirming  69  Fed.  176; 

— where  it  is  simply  alleged  that  the 
wrongdoer  is  in  control  of  a  majority  of 
the  stock.  Virginia  Pass.  &  Power  Co.  v. 
Fisher,  104  Va.  121,  51  S.  E.  198; 

— ^where  it  waa  simply  alleged  that  all 
the  directors  were  selected  because  of  their 
friendship  for  defendant,  and  that  plain* 
tiffs  feared  that  if  notice  were  given  of  the 
intended  suit,  it  would  be  dangerous  to 
their  rights,  without  setting  out  the  facts 
upon  which  such  fear  could  rationally  be 
based.  Ide  v.  Bascomb,  18  Colo.  App.  421, 
72  Pac.  62; 

— ^where  the  complainant  was  seeking  an 
accounting  bv  defendants  of  their  official 
conduct  in  the  management  of  the  corpo- 
ration, and  other  equitable  relief,  and  failed 
to  allege  that  defendants  were  directors. 
Brown  v.  Utopia  Land  Co.  118  App.  Div. 
364,  103  N.  Y.  Supp.  60; 

— where  it  merely  alleges  that  the  de- 
fendant has  elected  and  controls  the  board 
of  directors,  for  his  control  of  the  board 
does  not  necessarily  follow  from  the  fact 
that  he  elected  them.  Bowne  v.  Smith,  44 
Misc.  575,  90  N.  Y.  Supp.  204; 

— ^whore  the  complaint  contains  an  alle- 
gation that  a  demand  was  made,  but  that 
the  directors  have  neglected  to  comply 
therewith,  without  alleging  how  long  the 
neglect  continued,  for  such  neglect  may  not 
be  equivalent  to  a  refusal.  Leslie  v.  Loril- 
lard,  31  Hun,  306; 

— ^where  there  is  a  general  charge  of 
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fraud  on  the  part  of  the  directors  still  in 
control  of  tlie  corporation,  but  no  tangible 
facts  sustaining  the  general  averment. 
Smith  V.  Cliasc  &  B.  Piano  Mfg.  Co.  197 
Fed.  466; 

— where  it  simply  allege^)  that  "plaintiff 
has  endeavored  unsuccessfully,  by  applica- 
tion to  the  company,  to  secure  relief  and 
protection  from  the  wrongs  and  against 
the  dangers  mentioned,"  without  setting 
out  the  tacts  upon  which  the  allegation  is 
based,  for  it  is  merely  a  legal,  conclusion. 
Vogeler  v.  Punch,  205  Mo.  668,  103  8.  W. 
1001; 

— ^where  it  fails  to  state  that  plaintiffs 
do  not  control  a  majority  of  the  stock. 
Brandt  v.  Mcintosh,  47  Mont.  70,  130  Pac. 
413; 

— where  it  shows  that  the  corporation 
has  eleven  directors,  only  five  of  whom 
voted  for  the  payment  of  the  alleged  il- 
legal dividends,  and  there  is  no  allegation 
of  demand  upon  and  refusal  by  the  board. 
Herrick  v.  Dempster,  73  N.  J.  Eq.  145, 
75  Atl.  810; 

— where  it  shows  only  a  mere  notice  ad- 
dressed to  the  president  and  attorney  of 
the  corporation,  notifying  them  to  bring 
suit,  and  but  inferentially  indicating  the 
parties  against  whom  they  were  required  to 
bring  the  action.  Pellio  v.  Bulls  Head  Coal 
Co.  231  Pa.  157,  80  Atl.  71; 

— ^where  it  simply  alleges  that  a  demand 
upon  the  corporation  to  sue  would  be  use- 
less, without  setting  out  the  facts  that 
show  the  truth  of  the  allegation.  State  ex 
rel.  Fisher  v.  U.  S.  Grant  University,  115 
Tenn.  238,  90  S.  W.  294. 
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accrued,  and  not  afterward;  provided,  the 
cause  of  action  in  such  case  is  not  to  be 
deemed  to  have  accrued  until  the  discovery, 
by  the  aggrieved  party,  of  the  facts  con- 
stituting the  fraud  or  nHstake.  Paragraph 
2949,  Rev.  Stat.  Ariz.  1901,  as  amended  by 
act  No.  16  of  the  Session  Laws  1903. 

'^f  a  person  entitled  to  bring  any  action 
...  be  at  the  time  the  cause  of  ac- 
tion accrues  .  .  .  2.  Of  unsound  mind; 
.  .  .  the  time  of  such  disability  shall  not 
be  deemed  a  portion  of  the  time  limited  for 
the  commencement  of  the  action.  •  •  ." 
Rev.  Stat-  Ariz.  1901,  If  2970. 

The  complaint  avers  that  the  deceased  was 
of  unsound  mind  at  the  time  of  the  several 
transactions  constituting  the  fraud,  and  the 
disability  continued  until  his  death,  in  the 
year  1909.  The  intervener  became  executor 
of  the  estate  in  1909.  The  original  action 
was  commenced  March  25,  1909.  By  the 
provisions  of  f  2970,  supra,  the  statute 
neftx  commenced  to  run  against  the  de- 
ceased. The  complaint  avers  that  the  execu- 
tor did  not  discover  the  facts  constituting 
the  fraud  until  after  this  action  was  com- 
menced, when  the  complaint  in  intervention 
was  filed.    The  complaint  is  not  subject  to 


a  demurrer  presenting  the  statute  of  limi- 
tations. On  its  face  the  cause  of  action  is 
not  barred. 

Equity  will,  under  circumstances  espe- 
cially revolting  to  a  sense  of  justice,  refuso 
relief  where  the  remedy  invoked  is  not 
barred  by  the  statute  of  limitations;  but 
in  such  case  the  complaining  party  is  not 
wholly  free  from  fault,  and  the  rule  of 
laches  is  applied  operating  in  the  nature  of 
an  estoppel.  No  such  rule  can  justly  be 
applicable  to  the  facts  of  this  case.  A  court 
of  equity  is  equally  bound  with  a  court  of 
law  by  the  statute  of  limitations. 

The  complaint  of  the  intervener  is  not 
subject  to  the  vices  contended  for,  and  the 
court  erred  in  sustaining  the  several  de- 
murrers of  the  defendant. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  Superior 
Court  of  Gila  County  to  overrule  the  de- 
murrers, and  proceed  with  the-  cause  ac- 
cording to  law. 

Franklin,  Ch.  J.,  and  Ross,  J.,  concur. 

Petition  for  rehearing  denied,  November 
17,  1913. 


The  following  are  cases  in  which  the  com- 
plaint was  held  to  be  sufficient: 

It  has  been  held  that  an  allegation  that 
the  complainants  requested  the  corporation 
to  bring  suit,  which  it  neglected  to  do,  is 
a  sufficient  allegation  to  authorize  the  suit 
by  the  stockholders.  Memphis  &  C.  R.  Co. 
V.  Woods,  88  Ala.  630,  7  LJRJL.  605,  16 
Am.  St.  Rep.  81,  7  So.  108. 

And  an  averment  that  one  of  the  plain- 
tiffs demanded  of  the  president  and  officers 
of  the  corporation  that  the  property  be  re- 
stored to  it,  and  that  the  business  be  placed 
upon  its  former  footing,  was  held  to  be 
sufficient  in  Becker  v.  Gulf  City  Street  R. 
t  Real  Estate  Co.  80  Tex.  475,  15  S.  W. 
1094,  where  the  stockholders  brought  suit 
ifrainst  the  corporation,  its  officers,  and  an- 
other corporation  with  which  it  had  been 
consolidated,  asking  for  a  receiver  and  a 
recovery  on  their  own  behalf  as  stock- 
holders) so  that  the  court  really  held  that 
even  this  avorment  was  unnecessarv. 

An  allegation  that  the  corporate  officers 
have  refused  to  perform  their  duties,  or 
one  which  recites  facts  showing  that  it  is 
unreasonable  to  expect  that  they  will  per- 
form the  dutv,  because  concerned  in  the 
wrong  complained  of  and  hostile  to  all  ef- 
forts to  redress  it,  is  sufficient.  Northern 
Tmat  Co.  v.  Snyder,  113  Wis.  616,  90  Am. 
St.  Rep.  867,  89  N.  W.  460. 

Where  the  suit  was  against  the  corpo- 
ration and  a  majority  stockholder  therein, 
to  compel  him  to  pay  back  to  the  corpora- 
tion salary  that  he  had  illegally  obtained, 
an  allegation  that  "the  plaintiff  has  de« 
manded  of  said  Christy  that  he  should  pay 
Iwck  into  said  corporation  the  said  back 
«1  L.R.A.(N.S.) 


pay  and  salary,  .  .  •  which  he  refused 
to  do,"  was,  in  Blair  v.  Telegram  News- 
paper Co.  172  Mass.  201,  51  N.  E.  1080, 
construed  so  as  to  show  that  the  plaintiff 
had  taken  all  practicable  steps  to  induce 
the  corporation  to  bring  suit. 

In  a  suit  where  breach  of  duty  on  the 
part  of  the  directors  is  alleged,  an  allega- 
tion that  "said  corporation,  being  wholly 
under  the  influence  and  control  of  said  di- 
rectors, the  defendants  herein,  declines  and 
refuses  to  institute  any  suit  or  proceeding 
against  said  defendants/'  was,  in  Albers  v. 
Merchants'  Exch.  45  Mo.  App.  206,  held  to 
be  tantamount  to  an  allegation  that  the 
corporation  had  refused  to  act. 

In  Sage  v.  Culver,  147  N.  Y.  241,  41  N. 
E.  613,  a  demurrer  on  the  ground  of  failure 
to  allege  demand  and  refusal  was  overruled, 
since  in  the  complaint:  "(1)  It  is  alleged 
in  substance  that  the  defendants,  as  officers 
and  trustees  of  the  defendant  railroad,  took 
from  themselves,  as  trustees  and  officers  of 
another  railroad,  a  lease  of  the  latter,  which 
they  practically  owned  and  managed,  to  the 
defendant  corporation  at  an  exorbitant  rent, 
which  arrangement  has  the  effect  to  unlaw- 
fully deplete  funds  and  earnings  of  the  de- 
fendant corporation,  and  to  injure  the  plain- 
tiffs as  stockholders  therein.  (2)  It  is  also 
averred  in  substance  that  the  defendants,  as 
officers  and  trustees  of  the  defendant  rail- 
road, have  taken  from  its  treasury  large 
sums  of  money  and  paid  the  same  to  them- 
selves as  individuals,  on  account  of  alleged 
loans  or  advances  made  by  them  to  the  cor- 
poration of  which  the  plaintiffs  are  stock- 
holders. That  they  have  concealed  the 
origin   and  nature   of  this   debt   from  the 
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plaintiffs,  and  have  made  false  statements 
in  regard  to  the  same/' 

A  complaint  is  sufficient  if  it  states: 
(1)  A  cause  of  action  which  the  corpora- 
tion itself  could  maintain;  (2)  the  facts  i 
which  entitle  the  plaintiff  to  maintain  the 
action  in  place  of  the  corporation,  i.  e.,  that 
lie  is  a  stockholder  therein  and  that  the 
corporation  has  either  refused  or  unreason- 
ably  failed  to  bring  the  action.  Kavanaugh 
V.  Commonwealth  Trust  Co.  181  N.  Y.  121, 
73  N.  E.  562. 

A  complaint  is  sufficient  where  it  is  al- 
leged that  a  letter  was  addressed  to  one 
who  had  been  elected  president  of  the  com- 
pany, and  that  he  replied  that  he  had  re- 
signed two  years  before,  but  it  is  shown 
that  there  never  had  been  a  meeting  of  the 
stockholders  after  his  election,  and  it  fur- 
ther appears  that  the  action  is  directed 
against  two  men  who  are  still  directors, 
charging  them  with  fraud.  Averill  v.  Bar- 
ber, 2  Silv.  Sup.  a.  40,  6  N.  Y.  Supp. 
256. 

Proof  of  a  request  and  refusal  in  any 
mode,  provided  it  be  a  legal  request  to  the 
corporation,  it  was  held  in  Hazard  v.  Du- 
rant,  11  R.  I.  195,  can  be  made,  where 
suit  was  to  charge  an  officer  of  the  cor- 
poration with  corporate  funds  which  he  was 
alleged  to  have  appropriated,  under  an  alle- 
gation as  follows:  **And  your  orator  had 
well  hoped  that  the  said  defendant  corpora- 
tion, the  Credit  Mobilier  of  America,  would 
protect  the  rights  and  interests  of  its  stock- 
holders in  the  premises,  and  by  proper  pro- 
ceedings at  law  or  in  equity  compel  the  said 
defendant,  Thomas  C.  Durant,  to  account 
for  said  moneys  wrongfully  and  fraudulent- 
ly converted  to  his  own  use,  and  withheld 
from  said  company  as  aforesaid,  and  that 
he  would  account  for  any  pay  over  the 
same.  And  that  said  corporation  would 
compel  the  said  Durant  to  transfer  all 
stock,  bonds,  moneys,  and  other  rights  and 
interests  aforesaid,  procured  with  and  by 
the  proper  moneys  of  said  corporation,  to 
the  same  and  to  its  stockholders.  But 
now  so  it  is,  may  it  please  your  Honors, 
that  the  said  defendants,  though  requested 
so  to  do,  have  wholly  neglected  and  refused 
to  comply  with  these  reasonable  expecta- 
tions and  request  of  your  orator." 

And  it  has  been  held  that  an  allegation 
setting  forth  that  complainant  demanded  of 
the  corporation  ''that  it  institute  the  suit 
set  forth  in  your  orator's  bill  of  complaint" 
against  its  codefendant,  but  that  the  cor- 
poration has  refused  and  neglected  to  bring 
such  suit,  is  a  sufficient  compliance  with 
equity  rule  No.  94.  Edwards  v.  Mercan- 
tile Trust  Co.  124  Fed.  381. 

A  complaint  b^  stockholders  of  a  railroad 
company  to  enjoin  the  corporation  from 
complying  with  a  state  statute  relating  to 
rates,  containing  an  allegation  that  they 
had  demanded  of  the  corporate  officers  that 
they  refuse  to  comply  with  the  statute,  and 
commence  suits  to  enjoin  its  enforcement, 
but  that  the  corporation  and  its  officers  had 
positively  refused  to  do  so,  not  because  they 
considered  that  the  rates  were  just,  or  that 
51  L.R.A.(N.S.) 


they  would  not  be  confiscatory,  not  because 
of  the  severity  of  the  penalties  provided  for 
the  violation  of  the  statute,  to  the  ruinous 
consequences  of  which  they  would  not  sub- 
ject themselves,  and  which  no  action  by 
themselves,  their  stockholders,  or  directors 
could  avoid,  is  sufficient  under  equity  rule. 
No.  94,  supra.  Ex  parte  Young,  209  U.  S. 
123,  62  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28 
Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764;  Per- 
kins V.  Northern  P.  R.  Co.  155  Fed.  445, 
affirmed  without  mention  of  this  point  in 
184  Fed.  765,  and  order  modified  without 
this  point  being  raised  in  230  U.  S.  352,  57 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Rep.  729. 

Under  the  Revised  Statute  of  March  26, 
1881,  §  3515,  which  provides  that  the  de- 
fendant may  demur  to  a  petition  when  up- 
on its  face  it  appears  "that  the  plaintiff 
has  not  legal  capacity  to  sue,"  the  objec- 
tion that  the  complaining  stockholder  does 
not  allege  previous  demand  upon  the  cor- 
poration cannot  be  raised  for  the  first  time 
in  the  appellate  court,  for  if  it  is  not  raised 
by  demurrer,  there  is  a  waiver  thereof,  and 
the  petition  will  be  held  to  be  sufficient. 
Bulkley  v.  Big  Muddy  Iron  Co.  77  Mo.  105. 

Where  there  are  but  four  directors,  two 
of  whom  signed  the  demand,  and  it  was 
then  served  upon  the  other  two,  one  of 
whom  was  the  defendant,  and  at  the  time 
secretary,  the  service  is  sufficient,  since 
under  §  3631  of  Iowa  Code,  service  upon 
the  secretary,  of  an  original  notice,  is  bind- 
ing upon  the  corporation.  •  The  Telegraph 
V.  Lee,  125  Iowa,  17,  98  N.  W.  364. 

J.  W.  M. 
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CONTINENTAL  SECURITIES  COMPANY 

et  al.,  Respts., 

V. 

AUGUST  BELMONT  et  al..  Impleaded,  etc^ 

Appts, 

(206  N.  Y.  7,  99  N.  E.  138.) 

Corporation  ^  wrongfal  exchan£;e  off 
property  —  stockholder's  action  for 
accounting  —  offer  to  return. 

1.  Stockholders  of  a  corporation  are  not, 
in  order  to  maintain  an  action  for  an  ac- 
counting against  the  corporation  and  stran- 
fers  to  whom  corporate  stock  is  alleged  to 
ave  been  fraudulently  issued  in  exchange 
for  securities  belonging  to  such  persons, 
bound  to  offer  to  return  the  securities  so 
received. 

Note.  —  Necessity  of  applying  to  hady 
of  stockJiolders  a«  a  condition  of  rif^Ht 
of  stockJiolder  to  sue  on  hehalf  of  the 
€^rporation. . 

In  the  note  to  Fleming  v.  Warrior  Copper 
Co.  ante,  99,  the  general  principles  underly- 
ing this  subject  were  stated  as  well  as  the 
general  rule  as  to  necessity  of  applying  to 
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Pleading  — '  negatlvlJig  acquiescence  In 
fraud. 

2.  Stockholders  of  a  corporation  suing 
the  corporation  and  strangers  to  whom 
stock  is  alleged  to  have  been  fraudulently 
issued  for  an  accounting  are  not  bound  to 
negative  in  the  pleadings  acquiescence  by 
their  predecessors  in  title  in  the  fraud. 

Corporation  —  suit  by  stockholders  — 
refusal  of  directors  to  proceed. 

3.  Absence  of  response  within  the  time 
specified  by  the  directors  of  a  corporation 
to  a  notification  by  stockholders  that,  if 
they  do  not  institute  a  proceeding  to  recover 
stock  alleged  to  have  been  fraudulentlv  is- 
sued by  the  corporation,  the  stockholders 
will  do  so,  is  sufficient  to  justify  the  stock- 
holders' suit,  and  it  is  not  necessary  to  show 
notice  to  the  body  of  stockholders  collec- 
tively, and  refusal  by  them  to  act. 


Same  —  ratiflcation  of  fraudulent  act  — 
binding  effect. 

4.  An  act  of  stockholders  of  a  corporation 
which  attempts  to  ratify  a  fraud  or  mis- 
application of  the  funds  of  the  corporation 
by  the  directors  is  binding  by  way  of  es- 
toppel only  on  such  stockholders  as  vote  in 
favor  of  the  approval. 

(June  11,  1912.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  attirming  an  or- 
der of  a  Special  Term  for  Nassau  County 
denying  their  motion  for  judgment  upon  the 
pleadings  in  an  action  brought  to  require 
them  to  account  to  plaintiffs  for  stock  al- 


the  corporate  authorities.  It  was  there 
shown  that  there  must  be  a  demand  upon 
and  a  refusal  by  the  board  of  directors  un- 
less such  facts  are  proved  as  would,  in  the 
opinion  of  the  court,  make  such  demand 
useless.  Uaving  made  a  demand  upon  and 
having  been  refused  by  the  board  of  direct- 
ors, is  it  necessary  to  make  a<  similar  de- 
mand upon  the  body  of  the  stockholders? 

The  cases  cited,  infra,  appear  to  justify 
the  statement  that  the  holding  in  Conti- 
NEKTAi.  Secubihes  Co.  v.  Belmont,  and 
the  distinction  there  made  between  causes 
of  action  based  upon  acts  that  can  and 
those  that  cannot  be  ratified,  is  sound  com- 
mon-law doctrine  as  shown  by  the  early 
English  decisions;  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  and 
the  rule  there  adopted  are  not  inconsistent 
with  that  doctrine,  and  that  some  state 
courts  have  made  the  distinction,  but  oth- 
ers have  not  done  so,  probably  because  it 
was  not  pointed  out,  the  distinction  being 
unnecessary  in  the  cases  upon  which  they 
relied.  Whether  or  not  the  latter  would 
consider  themselves  bound  by  the  doctrine 
of  stare  deciaia  if  the  distinction  were  to 
be  pointed  out  is  a  question  for  their  fu- 
ture consideration. 

The  English  doctrine  appears   to  be: — 

( 1 )  Courts  will  not  interfere  in  the  man- 
agement of  a  corporation  in  any  case  so 
long  as  the  acts  complained  of  are  within 
the  power  of  the  corporation  and  are  the 
result  of  the  honest  judgment  of  the  cor- 
poration»  acting  through  its  officers. 

(2)  Where  the  acts  complained  of  are 
within  the  power  of  the  corporation,  but  are 
so  injurious  to  the  corporation,  and  through 
it  to  at  least  part  of  the  stockholders,  that 
it  is  apparent  that  the  corporation  has  not 
exercised  an  honest  judgment  in  the  mat- 
ter, then  the  court  will  interfere,  but  only 
as  a  last  resort;  t.  c,  after  both  the  board 
of  directors  and  the  body  of  stockholders 
have  been  given  a  chance  to  rectify  the 
wrongful  acts. 

(3)  W^hcre  the  corporation  has  no  legal 
power  or  authority  to  commit  the  acts  com- 
plained of,  then  any  injured  stockholder 
may  sue;  but  he  should  obtain  permission 
61  L.R.A.(N.S.)  8 


from  the  board  of  directors  to  use  the  cor- 
porate name,  and  if  refused  permission  he 
may  proceed  without  applying  to  the  stock- 
holders. 

It  will  appear,  infra,  that  in  all  cases 
where  these  rules  require  an  appeal  to  the 
body  of  stockholders  before  bringing  suit, 
an  exception  thereto  is  made  where  it  ap- 
pears that  such  an  appeal  would  be  useless, 
etc.  (for  same  exception  to  the  general  rule 
as  to  appealing  to  board  of  directors,  see 
note  to  Fleming  v.  Warrior  Copper  Co. 
ante,  99),  so  that  these  general  rules  are 
not  absolute.  Thus  exception  is  recognized 
by  all  the  courts,  and  the  cases  upholding 
it  are  considered  incidentally.  In  jurisdic- 
tions which  observe  the  distinction  between 
acts  that  are  and  those  that  are  not  capable 
of  ratification,  this  exception  becomes  im- 
portant only  when  the  acts  of  which  com- 
plaint is  made  are  capable  of  ratification; 
for,  in  the  other  class  of  cases,  there  need 
be  no  appeal  to  the  stockholders. 

The  reasoning  upon  which  the  distinc- 
tion is  made  is  sound,  for,  in  the  second 
class  of  cases,  stated  at  the  beginning  of 
the  note,  if  the  stockholders  in  meeting  as- 
sembled should  ratify  the  acts  complained 
of,  it  would  probably  legalize  them,  bring 
the  case  within  class  one,  supra,  and  thus 
defeat  the  proposed  suit  by  the  stockholder. 
If  they  should  reverse  the  board  of  direct- 
ors, a  suit  by  the  stockholder  would  become 
unnecessary.  If  they  refused  relief,  ratify- 
ing the  actions  complained  of,  and  it  yet 
appeared  that  the  grossest  injustice  result- 
ed to  the  complaining  minority,  probably 
to  the  undisclosed  advantage  of  the  majori- 
ty, there  the  court  would  permit  the  suit 
by  the  complaining  minority,  whether  one 
or  many.  But  in  the  third  class  of  cases 
the  stockholders  in  meeting  assembled  have 
no  power  to  ratify  the  acts  complained  of, 
and  their  reversal  of  the  board  would  be 
merely  perfunctory,  and  to  require  it  would 
be  simply  red  tape;  and  any  attempt  to 
approve  the  action  of  the  board  would  be 
inefl'ectual.  In  this  class  of  cases  it  is  nec- 
essary to  first  apply  to  the  board  of  direct- 
ors in  order  to  exhaust  all  means  of  obtain- 
ing an  action  in  the  corporate  name;  but 
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leged  to  have  been  fraudulently  and  ille- 
gally issued.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charlcsa  H.  Tuttic,  with  Messrs. 
liavics,  Auerbach,  Cornell,  &  Barry, 
and  Nicoll,  Anable,  Ijindsay,  &  Fuller, 
for  appellants: 

A  stockholder  must  show  with  particu- 
larity adequate  and  sincere  efforts  to  in- 
duce action  by  tne  board  of  directors  and 
the  board's  refusal  to  act;  or,  in  the  alter- 
native, an  adequate  excuse  for  not  making 
such  efforts. 

Kavanaugh  v.  Commonwealth  Trust  Co. 
181  N.  Y.  121,  73  N.  K.  562;  Hawcs  v.  Oak- 
land (Hawes  v.  Contra  Costa  Water  Co.) 
104  U.  S.  450,  461,  26  L.  ed.  827,  832;  Law 
V.  Fuller,  217  Pa.  439,  66  Atl.  754;  Quincy 


▼.  Steel,  120  U.  S.  241,  247,  30  L.  ed.  624,, 
626,  7  Sup.  Ct.  Rep.  620;  Doherty  v.  Mer- 
cantile Trust  Co.  184  Mass.  593,  09  N.  £. 
335;  Johns  v.  McLester,  137  Ala.  290,  97 
Am.  St.  Rep.  27,  34  So.  174;  Swope  v.  Vil- 
lard,  61  Fed.  421;  O'Connor  v.  Virginia 
Pass.  &  Power  Co.  184  N.  Y.  46,  76  N.  E. 
1082;  Fry  v.  Rush,  63  Kan.  429,  65  Pac. 
701;  Corning  v.  Barrett,  22  Misc.  241,  4S 
N.  Y.  Supp.  1013;  Bowne  ▼.  Smith,  44 
Misc.  575,  90  N.  Y.  Supp.  204;  Decatur 
Mineral  Land  Co.  v.  Palm,  113  Ala.  631, 
59  Am.  St.  Rep.  140,  21  So.  315;  Virginia 
Pass.  &  Power  Co.  v.  Fisher,  104  Va.  121, 
51  S.  £.  198;  Steiner  v.  Parsons,  103  Ala. 
215,  13  So.  771;  Zieglcr  v.  Lake  Street 
Elev.  R.  Co.  22  C.  C.  A.  465,  40  U.  S.  App. 
242,  76  Fed.  662;  Wolf  v.  Pennsylvania  R. 


the  same  reason  does  not  exist  for  require- 
ing  an  appeal  to  the  body  of  stockholders, 
for  even  tliat  body  could  obtaiti  corporate 
action  only  through  the  board  of  directors. 
Hence,  no  such  appeal  is  required. 

The  holding  in  Continental  Secubities 
Co.  V.  Belmont  is  in  harmony  with  the  rule 
adopted  by  the  English  courts.  The  court 
refers  to  Foss  v.  Harbottle,  2  Hare,  461,  as 
explained  by  Bagshaw  v.  Eastern  Union  R. 
Co.  7  Hare,  114,  6  Eng.  R.  &  C.  Cas.  152, 
18  L.  J.  Ch.  N.  S.  193,  13  Jur.  602,  and 
no  comment  on  those  cases  is  needed.  The 
substance  of  the  holding  is  that  where  the 
acts  of  which  complaint  is  made  are  not 
capable  of  being  ratified  by  the  body  of 
stockholders,  there  need  be  no  appeal  to 
that  body  as  a  condition  precedent  to  the 
stockholder's  right  of  action,  and  the  ques- 
tion of  the  reasonableness  of  such  an  ap- 
peal is  immaterial.  But  where  the  ''suo- 
ject-matter  of  the  stockholder's  complaint 
is  for  any  reason  within  the  immediate  con- 
trol, direction,  or  power  of  confirmation 
of  the  body  of  stockholders,  it  should  be 
brought  to  the  attention  of  such  stock- 
holders for  action,  before  an  action  is  com- 
menced by  a  stockholder,  unless  it  clearly 
appears  by  the  complaint  that  such  ap- 
plication is  useless." 

The  position  of  the  English  courts  is 
made  still  plainer  by  Gregory  v.  Patchett, 
33  Beav.  595,  where  it  was  held  that  *4n 
matters  strictly  relating  to  the  internal 
management  of  a  company  this  court, 
though  it  should  come  to  the  conclusion  that 
the  course  adopted  is  not  warranted  by  the 
terms  of  the  instrument,  will  not  inter- 
fere, even  though  the  minority  should  Have 
summoned  a  meeting  of  all  the  ^areholders, 
and  the  majority  should  have  persisted  in 
the  course  complained  of.  But  if  the  meas- 
ures adopted  are  plainly  beyond  the  powers 
of  the  company,  and  are  inconsistent  with 
the  objects  for  which  the  company  was 
constituted,  then  the  court  will,  at  the  in- 
stance of  the  minority,  interpose  to  pre- 
vent the  performance  of  the  act  complained 
of,  and  it  will  do  so  whether  an  appeal  has 
or  has  not  been  made  by  the  minority  to 
the  shareholders  generally." 
61  L.R.A.(N.S.) 


In  Atwool  V.  Merryweather,  L.  R.  5  Eq. 
464,  note,  it  was  apparent  that  the  majority 
of  the  stockholders  were  supporting  the 
bill,  and  it  was  held  that  it  would  l£  idle 
to  require  formal  action  granting  permis- 
sion to  sue. 

Foss  V.  Harbottle  was  cited  with  ap- 
proval and  followed  in  Mozley  ▼.  Alston,  1 
Phill.  Ch.  790,  4  Eng.  Ry.  &  C.  Cas.  636, 
16  L.  J.  Ch.  N.  S.  217,  11  Jur.  315;  Lord 
V.  Copper  Miners'  Co.  2  Phill.  Ch.  740,  1 
Hall  &  Tw.  85,  18  L.  J.  Ch.  N.  S.  65,  12 
Jur.  1059,  also  in  Gray  v.  Lewis,  43  L.  J. 
Ch.  N.  S.  28],  L.  R.  8  Ch.  1036,  29  L.  T. 
N.  S.  12,  21  Week.  Rep.  023,  where  the 
court  uses  language  which  seems  to  go  be- 
yond the  holding  in  Foss  v.  Harbottle  and 
Gregory  v.  Patchett,  supra,  in  that  the 
court  appears  to  hold  that  the  consent  of 
stockholders  in  meeting  assembled  must  be 
sought  even  where  the  acts  complained  of 
are  not  capable  of  ratification;  but  in  view 
of  some  references  in  the  decision  and  some 
circumstances,  it  seems  quite  clear  that  the 
court  did  not  intend  to  adopt  that  as  a 
general  rule,  although  the  case  is  some- 
times cited  to  that  proposition. 

Equity  rule  No.  94  of  the  United  States 
Supreme  Court,  as  amended  and  embodied 
in  present  rule  No.  27,  is  quoted  in  full 
in  the  note  to  Fleming  v.  Warrior  Copper 
Co.  ante,  99,  with  some  discussion  as  to  the 
effect  it  haa  had  upon  later  decisions.  It 
should  be  here  not^  that  it  is  not  a  rule 
of  action,  but  a  rule  of  pleading,  and  that 
the  words,  "if  necessary,"  used  in  this  con- 
nection, limit  the  requirement  of  the  rule 
to  cases  where  the  court  decides  that  an  ap- 
plication to  the  stockholders  is  necessary. 
The  rule  is  therefore  not  determinative  of 
the  question  here  under  consideration. 

Hawes  v.  Oakland  (Hawes  v.  Contra 
Costa  Water  Co.)  104  U.  S.  450,  26  L.  ed. 
827,  is  a  leading  case  upon  this  question. 
The  court  said:  "But,  in  addition  to  the 
existence  of  grievances  which  call  for  this 
kind  of  relief,  it  is  equally  important  that 
before  the  shareholder  is  permitted  in  his 
own  name  to  institute  and  conduct  a  liti- 
gation which  usually  belongs  to  the  cor- 
poration, he  should  show,  to  the  satisfaction 
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Co.  195  Pa.  91,  45  Atl.  936;  Moore  v.  Silver 
Valley  Min.  Co.  104  N.  C.  534,  10  S.  E. 
679;  Squair  v.  Lookout  Mountain  Co.  42 
Fed.  729;  Boyd  v.  Sims,  87  Tenn.  771,  11 
S.  W.  948;  Alexander  v.  Searcy,  81  Ga. 
536,  12  Am.  St  Rep.  337,  8  S.  E.  630; 
Wenzel  ▼.  Palmetto  Brewing  Co.  48  S.  C. 
80,  26  S.  K.  1. 

The  complaint  fails  to  allege  that  the 
plaintiffs  revealed  the  facts  to  the  other 
stockholders;  that  the  plaintiffs  had  ap- 
pealed for  action  to  the  body  of  the  cor- 
poration (the  stockholders) ;  or  that  such 
in  appeal  would  have  been  futile,  or  could 
not  have  been  made  in  time. 

Bill  v.  Western  U.  Teleg.  Co.  16  Fed.  14; 
Thomp.  Corp.  §  4499;  Clark  &  M.  Priv. 
Corp.  S  643;    Purdy's   Beach,  Priv.  Corp. 


§  573;  10  Cyc.  977;  26  Am.  &  Eng.  Enc. 
Law,  2d  ed.  981;  Foss  v.  Harbottle,  2  Hare, 
401;  Gray  v.  Lewis,  L.  R.  8  Ch.  1050,  43 
L.  J.  Ch.  N.  S.  281,  29  L.  T.  N.  S.  12,  21 
Week.  Rep.  023;  Hawes  v.  Oakland  (Hawes 
V.  Contra  Costa  Water  Co.)  104  U.  S.  450, 
26  L.  ed.  827;  Dannmeyer  v.  Coleman,  8 
Sawy.  51,  11  Fed.  97,  5  Mor.  Min.  Rep. 
474;  Pellio  v.  Bulls  Head  Coal  Co.  231  Pa. 
157,  80  Atl.  71;  Brewer  v.  Boston  Theatre, 
104  Mass.  378;  Tuscaloosa  Mfg.  Co.  v.  Cox, 
68  Ala.  71;  Rathbone  v.  Parkersburg  Gas 
Co.  31  W.  Va.  798,  8  S.  E.  570;  Virginia 
Pass.  &  Power  Co.  v.  Fisher,  104  Va.  121, 
51  S.  E.  198;    Fry  v.  Rush,  63  Kan.  429, 

65  Pac.  701;   Law  v.  Fuller,  217  Pa.  439, 

66  Atl.  754 ;  Horst  v.  Traudt,  43  Colo.  445, 
96  Pac.  259. 


of  the  court,  that  he  has  exhausted  all  the 
means  within  his  reach  to  obtain,  within 
the  corporation  itself,  the  redress  of  his 
grievances,  or  action  in  conformity  to  his 
wishes.  He  must  make  an  earnest,  not  a 
simulated,  effort,  with  the  managing  body 
of  the  corporation,  to  induce  remedial  ac- 
tion on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits,  or 
has  permitted,  he  must  show,  if  he  fails 
with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stock- 
holders as  a  body,  in  the  matter  of  which 
be  complains.  And  he  must  show  a  case,  if 
this  is  not  done,  where  it  could  not  be  done, 
or  it  was  not  reasonable  to  require  it." 
But  it  is  quite  evident  that  the  court  was 
referring  to  intra  vires  cases.  For  not 
only  do  the  circumstances  show  that  fact, 
but  the  court  said:  *There  is  no  allegation 
of  fraud  or  of  acts  ultra  vires,  nor  of  de- 
struction of  property,  or  of  irremediable 
injury  of  any  kind.''  And  it  is  likewise 
evident  that  the  court  intended  the  decision 
to  be  in  harmony  with  the  English  de- 
cisions, since  it  thoroughly  reviewed  them. 
However,  the  court  did  not  feel  called  up- 
on to  make  the  distinction  here  under  dis- 
cussion, and  for  that  reason  the  holding 
»eems  to  have  been  misconstrued  by  some 
state  courts,  and  the  adoption  of  equity 
rule  Ko.  04  by  that  court  seems  to  have 
further  confused  some  of  the  state  courts. 
In  a  few  cases  the  distinction  has  been 
made,  and  the  rule  here  enunciated  seems 
to  have  been  applied  in  some  cases  without 
an  inquiry  as  to  whether  or  not  the  acts 
complained  of  could  have  been  ratified. 

Hawes  v.  Oakland,  supra,  was  followed 
at  practically  the  same  tmie  in  Huntington 
▼.  Palmer,  104  U.  S.  482,  26  L.  ed.  833, 
J»nd  Greenwood  v.  Union  Freight  R.  Co.  106 
U.  S.  13,  26  L.  ed.  961,  which  decisions 
make  it  absolutely  certain  that  it  was  not 
intended  to  rule  that  there  must  be  an 
appeal  to  the  stockholders  regardless  of  the 
subject-matter  of  the  complaint.  In  the 
Huntington  Case  the  suit  was  to  set  aside 
taxation  of  the  corporation  alleged  to  be 
illegal,  which  the  board  of  directors  had  re- 
fused to  resist.  The  court,  in  holding  that ' 
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the  stockholder  could  not  maintain  the  suit, 
said:  "There  is  not,  as  in  Dodge  v.  Wool- 
sey,  18  How.  331^  15  L.  ed.  401,  any  aver- 
ment that  these  taxes  are  so  burdensome 
as  to  be  destructive  of  the  corporation  it- 
self; nor  that  there  was  any  fraud  on  the 
part  of  the  directors,  nor  anything  to  show 
that  their  decision  not  to  resist  the  taxes 
is  unwise,  or  opposed  to  the  best  judgment 
they  could  exercise  in  the  matter.  There 
is  no  averment  of  any  effort  to  invoke  the 
control  of  the  body  of  the  stockholders,  or 
any  reason  why  it  was  not  done.  Nor  is  it 
made  to  appear  that  a  single  stockholder 
was  consulted  by  the  compfiiinant,  or  has 
any  wish  to  contest  the  payment  of  these 
taxes  with  the  state  authorities."  But  in 
the  Greenwood  Case  a  state  legislature  had 
repealed  the  charter  of  a  street  railway 
company,  the  directors  had  refused  to  re- 
sist, and  no  appeal  had  been  made  to  the 
body  of  stocKnolders ;  the  complaining 
stockholders  alleged  that  the  legislation  was 
unconstitutional  as  impairing  the  obligation 
of  contracts,  and  claimed  the  right  to  main- 
tain the  suit  on  behalf  of  the  corporation; 
it  was  held  that  they  had  such  right;  the 
court  said:  "This  whole  subject  was  fully 
considered  in  the  recent  opinion  of  the  court 
in  Hawes  v.  Oakland,  supra,  in  the  decision 
of  which  we  had  the  benefit  of  the  able  argu- 
ment of  counsel  in  this  case,  which  was 
argued  before  that  was  decided.  We  refer 
to  that  opinion  for  the  principles  which 
must  govern  this  branch  of  the  present  case. 
It  is  sufficient  to  say  that  this  bill  presents 
so  strong  a  case  of  the  total  destruction  of 
the  corporate  existence,  and  of  the  annihila- 
tion of  all  corporate  powers  under  act  of 
1872,  that  we  think  complainant  as  a  stock- 
holder comes  within  the  rule  laid  down  in 
that  opinion,  and  which  authorizes  a  share- 
holder to  maintain  a  suit  to  prevent  such  a 
disaster,  where  the  corporation  peremptorily 
refuses  to  move  in  the  matter.'' 

And  it  was  held  in  Doctor  v.  Harrington, 
196  U.  S.  579,  49  L.  ed.  606,  25  Sup.  Ct. 
Rep.  355,  and  in  Delaware  &  U.  Co.  v. 
Albany  &  S.  R.  Co.  213  U.  S.  43r>,  53  L.  ed. 
862,  29  Sup.  Ct.  Rep.  540,  that  where  the 
majority   of   the   stock   of   the   corporation 
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The  complaint  fails  to  state  a  cause  of 
action  because  it  does  not  allege  that  plain- 
till's  predecessors  in  title  had  not  acquiesced 
in  the  acts  complained  of,  or  that  the  stock 
had  been  purchased  in  good  faith,  and  not 
for  mere  vexatious  purposes. 

Pollitz  V.  Gould,  202  N.  Y.  11,  38  LJR.A. 
<N.S.)  988,  94  N.  E.  1088,  Ann.  Cas.  1912D, 
1098;  Applcton  v.  American  Malting  Co.  65 
N.  J.  Kq.  375,  54  Atl.  464 ;  Trimble  v.  Amer- 
ican Sugar  Ref.  Co.  61  N.  J.  Eq.  340,  48 
Atl.  012;  Ithaca  Gaslight  Co.  y.  Treman, 
93  N.  Y.  660 ;  Kingman  v.  Rome,  W.  &  O.  R. 
Co.  30  Hun,  73 ;  Belden  v.  Burke,  147  N.  Y. 
542,  42  N.  E.  261;  Dimpfell  v.  Ohio  &  M. 
R.  Co.  110  U.  S.  209,  28  L.  ed.  121,  3  Sup. 


Ct.  Rep.  573;  Moore  v.  Silver  Valley  Min. 
Co.  104  N.  C.  534,  10  S.  E.  679 ;  4  TTiomp. 
Corp.  p.  3409;  Parsons  v.  Uayes,  14  Abb. 
N.  C.  419;  Drake  v.  New  York  Suburbau 
Water  Co.  26  App.  Div.  499,  50  N.  Y. 
Supp.  826;  Kent  v.  Quicksilver  Min.  Co. 
78  N.  Y.  159,  4  Mor.  Min.  Rep.  47;  Re 
Syracuse,  C.  &  N.  Y.  R.  Co.  91  N.  Y.  1; 
Marbury  v.  Stone,  17  App.  Div.  362,  46  N. 
Y.  Supp.  184,  affirmed  in  160  N.  Y.  701, 
57  N.  E.  1116. 

Messrs.  J.  Aspinwall  Uodge,  Stephen 
M.  Ycaman,  and  Alexander  Holtzoff, 
for   respondents: 

The  pleadings  fully  and  sufficiently  al- 
lege facts  which  entitle  the  plaintiffs  to  act 


was  owned  or  controlled  by  the  defendant 
directors,  making  an  appeal  to  the  stock- 
holders futile,  there  need  be  no  such  appeal. 
Here  the  exception  noted  supra  was  sus- 
tained, but  there  was  no  need  for  making 
the  distinction  here  under  consideration. 

In  Kessler  v.  Ensley  Land  Co.  123  Fed. 
646,  on  demurrer,  and  in  129  Fed.  397,  on 
amended  complaint,  there  is  an  excellent 
discussion  of  the  distinction,  but  in  rather 
an  indirect  way,  and  it  is  there  said,  by 
way  of  argument,  that  "an  honest  and  dis- 
interested governing  body  or  majority  of 
stockholders,  if  rescission  would  not  be  ad- 
vantageous or  would  be  harmful  to  the  cor- 
poration, might  ratify  actual  fraud  prac- 
tised on  it  by  an  officer  or  director,"  the  act 
complained  of  being  within  the  charter 
powers  of  the  corporation.  Final  hearing 
of  the  case  is  reported  in  141  Fed.  130, 
which  was  affirmed  in  79  C.  C.  A.  534,  148 
Fed.  1019,  where  the  court  said:  "The  mat- 
ters complained  of  in  the  bill  were  intra 
vires  the  Ensley  Land  Company,  and  as  the 
record  shows  that  a  majority  of  the  direct- 
ors and  stockholders,  at  the  time  of  bring- 
ing the  suit,  were  not  interested  adversely 
to  the  company,  the  right  of  the  complain- 
ants, as  stockholders,  to  bring  and  maintain 
this  suit,  is  doubtful."  And  the  court  then 
shows  that  they  had  no  such  right  for  the 
reason  that,  under  the  facts,  the  company 
itself  had  no  such  right  of  action ;  hence,  the 
point  here  considered  was  left  undecided. 
Writ  of  certiorari  was  denied  in  205  U.  S. 
541,  51  L.  ed.  921,  27  Sup.  Ct.  Rep.  788. 

On  this  point  the  court  in  Brewer  ▼. 
Boston  Theatre,  104  Mass.  387,  said: 
"Whether  there  must  be  an  effort  to  move 
the  corporate  body  to  the  redress  of  its 
own  injuries;  and,  to  that  end,  an  attempt 
to  procure  a  meeting  and  vote  of  the  stock- 
holders; or  whether  an  application  to  the 
present  board  of  officers  by  whom  the  cor- 
porate affairs  are  managed,  and  a  refusal 
by  them  to  allow  proceedings  in  its  name 
and  behalf,  would  be  sufficient, — does  not 
seem  to  have  been  determined  by  any  clear 
concurrence  of  decision.  It  may  depend 
somewhat  upon  the  character  of  the  corpo- 
rate organization,  and  the  extent  of  powers 
confided  to  its  officers  for  the  time  being. 
W^here  the  stockholders  retain  no  control  ot 
51  L.R.A.(N.S.) 


the  corporate  business,  except  by  means  of 
an  annual  election  of  officers,  those  officers, 
during  their  terms  of  service,  represent  the 
corporation  for  all  purposes;  and  a  re- 
fusal by  them,  to  take  proper  action  for  the 
protection  of  its  interests,  or  to  allow  the 
use  of  the  corporate  name  for  that  pur- 
pose, ought  to  be  sufficient  to  justify  a 
proceeding  in  behalf  of  the  individual  stock- 
holders, making  the  corporation  a  party  de- 
fendant." 

The  court,  in  Albers  v.  Merchants'  Kx- 
change,  45  Mo.  App.  206,  seems  to  have 
recognized  the  distinction  here  made,  i.  e., 
that  an  appeal  to  the  stockholders  is  not 
necessary  where  the  breach  of  duty  by  the 
directors  is  incapable  of  ratification  by  the 
body  of  stockholders,  but  refused  to  apply 
the  principle  on  the  ground  that  the  amount 
of  the  financial  loss  to  the  complaining 
stockholder  occasioned  by  the  breach  wa^ 
too  insignificant,  and  that  he  was  the  only 
stockholder,  out  of  the  three  thousand,  will- 
ing to  complain  by  suit;  but  the  court  may 
have  had  reference  to  the  rule  that  the 
stockholder  may  sue  in  his  own  name  and 
on  his  behalf,  since  the  expression  used  is 
"may  have  relief  in  equity.*'  This  rule,  of 
course,  is  not  within  the  scope  of  this  note. 

In  Rathbone  v.  Parkersburg  Gas  Co.  31 
W.  Va.  798,  8  S.  E.  570,  it  was  held  that, 
"in  order  to  confer  upon  a  shareholder  the 
right  to  sue,  in  a  case  in  which  the  primary 
right  is  in  the  corporation,  he  must  no*t 
only  show  that  the  directors  are  in  default 
or  wrongfully  refuse  to  sue,  but  he  must 
show  that  a  majority  of  the  shareholders 
have  been  appealed  to,  and  that  they  are 
also  guilty  of  misconduct,  or  wrongfully 
and  wilfully  refuse  to  act  in  the  matter,'* 
where  the  corjporation  is  solvent,  the  act 
complained  of  tntra  vires,  and  the  suit  will 
admit  of  delay.  Here  the  distinction  seems 
to  have  been  made,  but  the  case  did  not  re- 
quire a  decision  as  to  acts  not  capable  of 
ratification. 

And  the  Rathbone  Case  was  cited  and 
followed  in  Deveny  v.  Hart  Coal  Co.  63  W. 
Va.  650,  60  S.  E.  789,  and  Ward  v.  Hotel 
Randolph  Co.  65  W.  Va.  721,  63  S.  E.  613. 

In  Beckett  v.  Planters'  Compress  &  Bond- 
ed Warehouse  Co.  —  Miss.  — ,  65  So.  275, 
the    court    said:      "Should    the    directors. 
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in  a  repreaentatiye  capacity,  and  to  bring 
this  suit  on  behalf  of  the  defendant  cor- 
poration. 

Kavanaugh  v.  Commonwealth  Trust  Co. 
103  App.  Div.  95,  92  N.  Y.  Supp.  543. 

Any  demand  upon  the  stockholders  to  in- 
stitute an  action  would  be  useless,  since 
the  stockholders  have  no  such  power. 

McCullough  y.  Moss,  5  Denio,  667;  3 
Cook,  Corp.  §  740,  pp.  2467-2469;  Denver 
k  R.  G.  R.  Co.  V.  Ailing,  99  U.  S.  403,  25 
L.  ed.  438;  Beveridge  v.  New  York  Elev.  R. 
Co.  112  N.  Y.  1,  2  LJI.A.  648,  19  N.  E. 
489;  Conro  t.  Port  Henry  Iron  Co.  12  Barb. 
H;  Gillette  v.  Noyes,  92  App.  Div.  313,  86 
N.  Y.  Supp.  1062;  Charleston  Boot  &  Shoe 


Co.  y.  Dunsmore,  60  N.  H.  85;  Re  La  So- 
lidarite  Mut.  Ben.  Asso.  68  Cal.  392,  9  Pac. 
463;  Pullman's  Palace  Car  Co.  v.  Missouri 
P.  R.  Co.  116  U.  S.  587,  597,  29  L.  ed.  499, 
502,  6  Sup.  Ct.  Rep.  194;  Dana  v.  Bank  of 
United  States,  5  Watts  a  S.  223. 

A  demand  on  the  board  of  directors  is  a 
sufficient  prerequisite  to  a  suit  by  a  stock- 
holder in  behalf  of  the  corporation,  and  the 
stockholder  need  not  appeal  to  the  general 
body  of  shareholders  before  instituting  hia 
action. 

Greaves  v.  Gouge,  69  N.  Y.  154;  Flynn 
▼.  Brooklyn  City  R.  Co.  9  App.  Div.  269, 
41  N.  Y.  Supp.  566,  affirmed  in  158  N.  Y. 
493,  53  N.  K  520;    VVilkie  v.  Rochester  & 


when  requested,  decline  to  institute  the 
suit,  an  appeal,  if  practicable,  should  be 
made  to  the  stockholders  themselves  to  take 
such  action  as  they  may  deem  proper  and 
have  the  power  to  do."  But  it  was  held 
that,  under  the  circumstances  of  the  case, 
—the  directors  owned  or  controlled  a  ma- 
jority of  the  stock, — no  appeal  to  either 
the  directors  or  to  the  stockholders  was 
necessary,  but  the  language  quoted  appears 
to  recognize  the  distinction. 

And  the  language  used  in  the  Hawes 
Case,  supra,  was  quoted  with  approval  in 
Virginia  Pass.  &  Power  Co.  v.  Fisher,  104 
Va.  121,  51  8.  £.  198,  where  it  was  held 
that  an  averment  that  the  alleged  wrong- 
doer was  in  control  of  a  majority  of  the 
stock  was  sufficient  to  avoid  the  necessity 
of  demanding  action  by  the  stockholders, 
but  not  sufficient  to  avoid  a  demand  on  the 
directors. 

The  above  quotation  from  Hawes  v.  Oak- 
land is  also  found  in  Dannmeyer  v.  Cole- 
man, 8  Sawy.  51,  11  Fed.  97,  5  Mor.  Min. 
Rep.  474,  where  there  was  no  demand  even 
upon  the  directors. 

And  in  Bill  v.  Western  U.  Teleg.  Co.  16 
Fed.  14,  a  bill  was  dismissed  because  of  a 
failure  to  aver  that  "any  effort  has  been 
made  by  the  complainant  to  secure  such  ac- 
tion on  the  pait  of  the  stockholders  as, 
upon  his  theory  of  the  transaction,  they 
ought  to  take,"  and  there  were  no  circum- 
stances alleged  that  dispensed  with  this  re- 
quirement. 

In  Miller  ▼.  Murray,  17  Colo.  408,  30  Pac. 
46,  where  plaintiff  and  those  willing  to  co- 
operate with  him  owned  a  clear  majority  of 
the  stock,  and  nearly  two  years  had  elapsed 
after  plaintiff  had  knowledge  of  the  alleged 
fraud  before  he  brought  suit,  during  all  of 
which  time  the  property  was  being  developed 
and  made  more  valuable  by  innocent  share- 
holders of  another  company,  it  was  held 
that  plaintiff  could  not  maintain  the  suit 
without  alleging  and  proving  that  he  had 
either  made  an  honest  but  futile  effort  to 
obtain  redress  at  a  meeting  of  the  share- 
holders, or  had  a  valid  excuse  for  not  mak- 
ing such  effort. 

Miller  v.  Murray,  supra,  was  cited  and 
followed  in  Horst  v.  Traudt,  43  Colo.  445, 
M  Pac.  259. 
61  L.R.A.(X.S.) 


In  Schoening  v.  Schwenk,  112  Iowa,  733, 
84  N.  W.  916,  the  court  said:  "It  is  doubt- 
ful, under  the  authorities,  whether  any  pro- 
ceeding by  way  of  securing  redress  inside 
the  corporation  is  necessary  where  it  is 
plain  thiat  it  would  be  futile.  In  this  case 
there  was  no  stockholders'  meeting,  and  to 
call  one  required  a  .majority  vote  of  the 
board  of  directors  (seven  out  of  nine  of 
them  being  defendants  in  this  case),  or  a 
written  application  to  the  secretary  by 
holders  of  two  thirds  of  the  stock.  The  de- 
fendants would  hardly  be  expected  to  call 
a  meeting  of  the  stockholders  to  declare 
illegal  acts  which  they  had  already  done, 
and  a  sufficient  proportion  of  the  stock  was 
held  by  defendants  to  make  it  impossible  to 
get  the  necessary  written  application  with- 
out their  consent.  Under  these  circum- 
stances, we  hardly  think  it  incumbent  upon 
plaintiffs  to  make  application  to  either  the 
board  of  directors  or  a  stockholders'  meet- 
ing." 

In  North  v.  Union  Sav.  &  L.  Asso.  59 
Or.  483,  117  Pac.  822,  the  court  said;  "As 
a  general  rule  a  stockholder  in  a  corpor- 
ation is  not  allowed  to  sue  to  prevent  mis- 
appropriation of  corporate  securities  with- 
out first  requesting  the  board  of  directors^ 
and,  in  case  of  their  refusal  to  act,  then 
stockholders  to  proceed  against  the  wrong- 
doers in  the  name  of  the  corporation;"  and 
cites  Hawes  v.  Oakland  (Hawes  v.  Contri^ 
Costa  Water  Co.)  104  U.  S.  450,  26  L.  ed. 
827;  Brewer  v.  Boston  Theatre,  104  Mass.. 
378;   and   Foss  v.  Harbottle,  2  Hare,  461. 

Shaw  V.  Staight,  107  Minn.  152,  20  L.R.A. 
(N.S.)  1077,  119  N.  W.  951,  is  a  case  where 
those  in  charge  of  the  corporation  fraudiH 
lently  issued  stock  to  some  of  their  num- 
ber for  fictitious  fishing  locations,  and  the 
suit  was  brought  by  other  stockholders;  de- 
mand upon  and  refusal  by  the  board  of 
directors  was  shown,  and  it  was  held  that 
there  need  be  no  farther  demand  upon  the 
body  of  the  stockholders;  two  points,  how- 
ever, make  the  case  of  little  value  here: 
(1)  The  court  strongly  intimates  but  does 
not  definitely  hold  that  demand  even  upon 
the  directors  would  have  been  excused;  (2> 
the  court  held  that  "here  the  injury  com* 
plained  of,  and  consequently  the  right  of 
action,  accrued  to  the  stockholders,  and  not 
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State  Line  R.  Co.  12  Hun,  242;  Robinson  ▼. 
Smith,  3  Paige,  222;  Sheridan  v.  Sheridan 
Electric  Light  Co.  38  Hun,  396;  I^wenstein 
V.  Diamond  Soda  Water  Mfg.  Co.  94  App. 
Div.  383,  88  N.  Y.  Supp.  313;  McCrea  v. 
McClenahan,  114  App.  Div.  70,  99  N.  Y. 
Supp.  689;  Dudley  v.  Armenia  Ine.  C6.  115 


App.  Div.  380,  100  N.  Y.  Supp.  818;  ATezill 
V.  Barber,  2  Silv.  Sup.  Ct.  40,  6  N.  Y.  Supp. 
255;.  Memphis  &  C.  R.  Co.  v.  Woods,  88 
Ala.  630,  /  L.R.A.  6t5,  16  Am.  St.  Kep. 
81,  7  So.  108;  The  Telegraph  v.  Lee,  125 
Iowa,  17,  98  N.  W.  364;  Atchison,  T.  &  S. 
F.  R.  Co.  y.  Sumner  County,  51  Kan.  617, 


to  the  corporation  as  such."  If  the  facts 
justified  this  holding  the  case  would  not  be 
within  the  scope  of  the  present  note,  but  it 
is  impossible  to  avoid  the  conclusion  that 
the  right  of  action  was  a  derivative  one, 
since  the  injury  to  the  bona  fide  stock- 
iiolders  was  caused  solely  by  injuring  the 
corporation. 

But  in  Dunphy  v.  Traveller  Newspaper 
Asso.  146  Mass.  495,  16  N.  E.  426,  the 
court,  in  dealing  with  a  case  involving 
subject-matter  apparently  within  the  au- 
thority of  the  corporation,  said:  "And  so, 
if  they  deem  themselves  aggrieved  as  share- 
holders by  the  dealings  of  others  with  it,  or 
by  the  acts  of  its  managers,  they  are  bound 
to  seek  their  remedy  through  corporate 
channels,  first,  by  application  to  the  officers 
in  charge,  and,  failing  there,  secondly,  to 
the  corporation  itself,  at  a  meeting  of  its 
members.  If  they  can  obtain  justice  at  the 
hands  of  neither,  the  courts  are  open  lor 
their  relief;"  but  goes  on  to  say:  "Even 
when  their  acts  are  ultra  vires,  or  other- 
wise illegal,  a  complaining  member  must 
first  seek  his  remedy  within  the  corporation. 
The  only  exception  to  the  rule  that  a  stock- 
holder must  appiy  to  the  directors,  and  also, 
if  need  be,  to  the  corporation,  for  redress 
of  a  wrong  done  it,  before  he  can  sue  in  a 
court  of  equity,  for  himself  and  in  behalf 
of  other  stockholders,  is  when  it  appears 
that  such  application  would  be  unavailing 
to  protect  his  rights.  Brewer  v.  Boston 
Theatre,  104  Mass.  378;  Allen  v.  Wilson, 
28  Fed.  677;  Hawes  v.  Oakland  (Hawes  v. 
Contra  Costa  Water  Co.)  104  U.  S.  450, 
26  L.  ed.  827;  Detroit  v.  Dean,  106  U.  S. 
537,  27  L.  ed.  300,  1  Sup.  Ct.  Rep.  600; 
Dimpfell  v.  Ohio  &  M.  R.  Co.  110  U.  S. 
209,  28  L.  ed.  121,  3  Sup.  Ct.  Rep.  573; 
Foss  V.  Harbottle,  2  Hare,  461.  That  may 
iiappen  when  the  directors  themselves  are 
the  wrongdoers,  or  are  in  fraudulent  combi- 
nation with  them,  or  when  the  corporation 
is  controlled  by  them,  or  when  it  is  neces- 
sary that  action  should  be  taken  too  speed- 
ily to  leave  time  for  a  corporate  meeting 
of  stockholders." 

In  Johns  v.  McLester,  137  Ala.  283,  97 
Am.  St.  Rep.  27,  34  So.  174,  the  court 
said:  "It  is  thoroughly  well  settled  in  this 
state  that  before  a  minority  stockholder, 
or  any  number  of  them,  can  maintain  a 
bill  of  this  sort,  he  or  they  must  make  de- 
mand upon  the  managing  officers  or  govern- 
ing board  of  the  corporation  to  correct  the 
wrongs  complained  of,  by  legal  proceedings 
or  otherwise,  and,  meeting  with  failure  or 
refusal,  he  or  they  must  next  seek  redress 
through  the  stockholders  as  a  body.  And 
such  demand  or  request  must  be  clearly 
averred  in  the  bilL  Of  course,  this  demand 
51  L.R.A.(N.S.) 


is  not  required  when  it  is  made  clearly 
to  appear  that  it  would  be  refused,  or  tha^ 
the  litigation  following  would  necessarily  be 
under  the  control  of  persona  opposed  to  its 
success,  or  when  the  persons  constituting 
the  governing  board  or  a  majority  of  them 
are  the  wrongdoers  or  under  their  control, 
and  any  effort  to  obtain  redress  through 
the  stockholders  would  be  unavailing  for 
want  of  time  or  t)ther  cause.  Oi  courae, 
the  excuse  for  not  making  the  demand  up- 
on the  governing  board,  or,  if  made  upon 
that  body,-  then  the  excuse  for  not  seeking 
redress  through  the  stockholders,  must  be 
clearly  and  distinctly  averred  in  the  bill. 
Montgomery  Light  Co.  v.  Lahey,  121  Ala. 
131,  25  So.  1006,  and  authorities  there 
cited." 

In  Montgomery  Light  Co.  v.  Lahey,  su- 
pra, a  bill  alleging  demand  upon  and  re- 
fusal by  the  directors  was  dismissed  on  the 
ground  that  no  allegation  was  contained 
therein  of  any  effort  to  obtain  relief  from 
the  body  of  stockholders,  and  no  sufficient 
excuse  for  not  doing  so  was  alleged. 

And  this  seems  to  be  the  rule  in  Ala- 
bama, without  regard  to  the  nature  of  the 
subject-matter  of  the  suit.  Louisville  &  N. 
P.  Co.  V.  Neal,  128  Ala.  149,  29  So.  865; 
Bell  ▼.  Montgomery  Light  Co.  103  Ala. 
275,  15  So.  569;  Hagood  v.  Smith,  162  Ala. 
512,  50  So.  374  (here  there  was  a  sufficient 
demand  upon  and  refusal  by  the  directora) ; 
Howze  ▼.  Harrison,  165  Ala.  150,  51  So. 
614;  Decatur  Mineral  Land  Co.  v.  Palm, 
113  Ala.  531,  59  Am.  St.  Rep.  140,  21  So. 
315  (but  it  was  here  shown  that  a  ma- 
jority of  stockholders  were  necessarily  hos- 
tile to  th^  suit,  hence  no  demand  upon 
them  was  necessary). 

Under  Montana  Rev.  Code,  §  3835,  which 
gives  the  majority  of  stockholders  the  power 
to  control  the  election  of  directors,  and 
§  3838,  which  enables  stockholders  to  re- 
move objectionable  directors,  it  must  be  al- 
leged and  proved  that  complainants  are 
minority  stockholders.  Brandt  v.  Mcintosh, 
47  Mont.  70,  130  Pac.  413. 

The  question  of  pleading,  so  far  as  it  has 
been  considered  by  the  courts,  has  been  in- 
cidentally discussed  in  citing  the  cases, 
supra.  No  doubt  it  is  governed  by  the 
same  principles  that  underlie  the  cases  on 
the  subject  of  demand  upon  the  board  of 
directors  (see  note  to  Fleming  v.  Warrior 
Copper  Co.  ante,  99) ;  that  is,  if  a  demand 
upon  the  stockholders  is  necessary,  it  ought 
to  be  alleged,  and  if  it  is  not  necessary, 
that  fact  should  appear  in  the  pleadings, 
not  as  a  general  statement,  but  by  means 
of  particular  facts  from  which  the  court 
may  determine  the  necessity  thereof. 
'  J.  W.  M. 
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23  P«c.  312;  Home  Min.  Co.  v.  McKibben, 
4iO  Kan.  387,  66  Pac.  756;  Shawhan  v.  Zinn, 
79  Ky.  300;  Wells  v.  Dane,  101  Me.  67, 
i>3  AU.  324;  Talbot  v.  Scripps,  31  Mich. 
268;  Ezter  v.  Sawyer,  146  Mo.  324,  47  S. 
W.  951;  Hazard  t.  Durant,  11  R.  I.  195; 
Whitney  t.  Hazzard,  18  S.  D.  490,  101  N. 
W.  346;  LoftuB  v.  Farmers'  Shipping  Asso. 
«  S.  D.  201,  65  N.  W.  1076;  People's  Invest. 
Co.  ▼.  Crawford,  —  Tex.  Civ.  App.  — ,  45  S. 
W.  738;  Wallace  v.  Lincoln  Sav.  Bank,  89 
Tenn.  630,  24  Am.  St.  Rep.  625,  15  S.  W. 
448;  Mount  v.  Radford  Trust  Co.  93  Va. 
427,  25  S.  £.  244;  3  Pom.  £q.  Jur.  §  1095; 
3  Cook,  Corp.  §  740;  Thomp.  Corp.  §  4554. 

It  is  not  necessary  to  allege  in  the  com- 
plaint that  neither  the  respondents  nor 
their  predecessors  in  title  ever  acquiesced 
in  the  transaction  complained  of. 

Zebley  t.  Farmers'  Loan  &  T.  Co.  139 
N.  y.  461,  34  N.  E.  1067;  Sage  v.  Culver, 
147  N.  Y.  241,  41  N.  E.  513;  Grant  v.  Pratt, 
87  App.  Div.  490,  84  N.  Y.  Supp.  983; 
Wheeler  ▼.  Millar,  90  N.  Y.  353;  Meyer  ▼. 
Uthrop,  73  N.  Y.  315;  Williams  v.  Tilt, 
36  N.  Y.  319. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  representative  action   derived 
from  the  Interborough  Rapid  Transit  Com- 
pany.   It  is  brought  in  behalf  of  the  plain- 
tiffs and  ail  others  similarly  interested,  as 
stockholders  of  said  company,  against  the 
directors  of  said  company  and  said  com- 
pany to  require  said  individual  defendants 
to  account   to    said    company    for    fifteen 
thousand  shares  of  its  capital  stock,  alleged 
to  hava  been  issued  fraudulently  and   il- 
legally, and  without  any  valid  or  adequate 
consideration  therefor,  but  upon  an  alleged 
consideration  that  was  a  pretense  and  sub- 
terfuge and   intended  to  cover  a  gift  or 
hoQUB  to  the  defendants  Belmont  and  Lutt- 
gen,  and  their  nominees,  and  also  to  require 
said  individual  defendants  to  accoimt  for 
the  dividends  which  have  been  paid  on  said 
stock.    It  is  alleged  that  by  reason  of  the 
facts  set  forth  in  the  complaint  the  defend- 
ant corporation  has  suffered  damage  to  an 
amount  exceeding  $4,500,000.     Each  of  the 
defendants   answered   the    complaint,    and, 
after  the  answers  were  interposed,  a  motion 
was  made  for  judgment  upon  the  pleadings, 
dismissing  the  complaint  pursuant  to  §  547 
of  the  Code  of  Civil  Procedure,  which  mo- 
tion was  denied.     An   appeal  was   taken 
therefrom  to  the  appellate  division,  where 
the  order  denying  said  motion  was  imani- 
mouflly  affirmed.     Leave   was   granted   by 
the  appellate  division  to   the  defendants, 
other  than  the  defendant  company,  to  ap- 
peal to  this  court,  and  the  following  ques- 
tions were  certified: 
^1  L.R.A.(K.S.) 
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(1)  Does  the  complaint  siate  a  cause 
of  action? 

"(2)  Was  the  motion  of  the  defendants 
for  judgment  against  the  plaintiffs  on  the 
pleadings  rightfully  denied?" 

As  the  opinion  will  not  discuss  the  com- 
plaint generally,  but  only  in  connection 
with  the  objections  that  are  made  to  it 
by  the  appellants  in  this  court,  it  is  un- 
necessary to  state  its  provisions  except  as 
required  in  consi^'ering  such  objections. 

It  appears  from  the  complaint  that  each 
of  the  plaintiffs  purchased  his  stock  subse- 
quently to  the  transactions  complained  of 
in  the  complaint.  This  court  in  the  recent 
case  of  Pollitz  v.  Gould,  202  N.  Y.  11,  38 
L.R.A.(N.S.)  988,  94  N.  E.  1088,  Ann.  Cas. 
1912D,  1098,  ha<^  definitely  determined  that 
a  stockholder  may  bring  an  action  in  behalf 
of  the  corporation  for  the  benetit  of  him- 
self and  all  other  stockholders  to  set  aside 
as  fraudulent  an  improper  transaction  con- 
summated at  the  expense  of  the  corporation 
before  he  acquired  his  stock. 

It  is  alleged  that  the  15,000  shares  of 
stock  were  issued  pursuant  to  a  resolution 
unanimously  adopted  by  the.  directors  of 
said  company,  of  which  the  following  is 
a  copy,  viz,:  "Resolved  that  this  company 
do  purchase  of  August  Belmont  &  Company 
one  thousand  nine  hundred  and  seventy- 
five  (1,975)  shares  of  the  capital  stock  of 
the  Pelham  Park  Railroad  Company  of  the 
par  value  of  twenty -five  dollars  ($25)  per 
share;  one  thousand  nine  hundred  and 
thirty-five  (1,935)  shares  of  the  capital 
stock  of  the  City  Island  Railroad  Company 
of  the  par  value  of  twenty-five  dollars 
($25)  per  share;  and  twenty-seven  thous- 
and five  hundred  dollars  ($27,500)  in  the 
first  mortgage  bonds  of  the  Pelham  Park 
Railroad  Company,  for  the  sum  of  one  mil- 
lion five  hundred  thousand  dollars  ($1,- 
500,060)  to  be  paid  by  the  issue  and  de- 
livery of  fifteen  thousand  (15,000)  shares 
of  the  par  value  of  one  hundred  dollars 
($100)  each  in  the  full-paid  nonassessable 
capital  stock  of  this  company,  to  such  per- 
sons and  in  such  amounts  as  the  said  Aug- 
ust Belmont  &  Company  may  direct;  which 
said  sum  is  also  to  cover  full  compensation 
to  the  said  August  Belmont  &  Company 
for  their  services  in  procuring  the  assign- 
ment of  the  contract  between  John  B.  Mc- 
Donald and  the  city  of  New  York  afore- 
said, the  sale  to  this  company  of  the  stock 
of  the  Rapid  Transit  Subway  Construction 
Company,  and  the  subscriptions  to  the  re- 
mainder of  the  capital  stocky  of  this  com- 
pany." It  is  further  alleged  that  the  state- 
ment in  said  resolution  in  substance  that 
said  15,000  shares  of  stock  was  to  be  is- 
sued and  delivered  in  part  to  cover  full 
compensation   for   certain   alleged   services 
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rendered  by  the  defendants  Belmont  and 
Luttgen  was  a  pretense  and  subterfuge  de* 
signed  and  intended  to  cover  up  the  real 
transaction  which  was  (except  as  to  the 
actual  cost  of  said  stock  and  bonds  of  said 
railroad  companies,  namely,  $32,185.97)  a 
gift  or  bonus  to  said  defendants  Belmont 
and  Luttgen  and  their  nominees  of  said 
stock  in  the  defendant  company. 

The  appellants  assert  that  the  complaint 
is  fatally  defective  because  it  doe^  not 
offer  to  return  the  stock  and  bonds  de- 
scribed in  said  resolution.  'Ihe  action  is 
not  brought  for  a  rescission  of  the  contract 
with  August  Belmont  &  Company,  but  for 
an  accounting.  The  plaintiffs  are  not  in 
possession  of  said  stocks  and  bonds,  and 
as  individual  stockholders  are  unable, 
through  no  fault  of  theirs,  to  return  them. 
The  plaintiffs  do  not  bring  this  action  be- 
cause their  rights  have  been  directly  violat- 
ed or  because  the  cause  of  action  is  theirs, 
or  because  they  are  entitled  to  the  relief 
sought.  They  are  permitted  to  sue  in  this 
manner  simply  in  order  to  set  in  motion  the 
judicial  machinery  of  the  court.  Pom.  Eq. 
Jur.  §  1095.  The  court  in  the  action  can 
preserve  and  adjust  the  equities  of  the 
parties  to  it.  Thomp.  Corp.  2d  ed.  §  4568; 
2  Mechem,  Corp.  §  1179;  Kley  v.  Healy, 
127  N.  Y.  555,  28  N.  E.  593,  s.  c.  149  N. 
Y.  346,  44  N.  E.  150;  Pritz  v.  Jones,  117 
App.  Div.  C43,  102  N.  Y.  Supp.  549;  Heck- 
Bcher  V.  Edenborn,  203  N.  Y.  210,  96  N.  E. 
441.  The  actual  value  of  said  stocks  and 
bonds  can  be  found  in  the  action,  and,  if 
equity  requires  it,  the  defendant  corpora- 
tion can  be  directed  to  return  such  stocks 
and  bonds  to  said  August  Belmont  &  Com- 
pany. 

It  was  not  necessary  for  the  plaintiffs 
to  allege  in  the  complaint  that  their  pred- 
ecessors in  title  did  not  assent  to  or 
acquiesce  in  the  alleged  fraudulent  issue  of 
said  15,000  shares  of  stock.  It  is  not  neces- 
sary to  negative  such  assent  or  acquies- 
cence in  a  fraud,  unless  it  is  otherwise  to 
be  presumed  from  the  delay  in  bringing  the 
action,  or  generally  from  the  allegations 
of  the  complaint.  If  it  exists,  it  is  a  mat- 
ter of  defense.  Sage  v.  Culver,  147  N.  Y. 
241,  41  N.  E.  613;  Pollitz  v.  Gould,  supra. 
If  the  rule  were  otherwise,  the  objection  to 
the  complaint  would  not  avail  the  defend- 
ants in  this  case  because  the  allegations  of 
the  complaint  amount  to  a  negative  of  any 
assent  by  the  plaintiffs  or  their  predeces- 
sors in  title  to  the  transactions  alleged  in 
the  complaint. 

It  is  also  claimed  by  the  appellants  that 
it  does  not  appear  from  the  complaint  that 
the  defendant  corporation  and  its  board  of 
directors  were  requested  to  bring  suit  to 
recover  said  15,000  shares  of  stock  or  the 
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value  thereof,  or  that  said  corporation  or 
said  board  of  directors  neglected  or  refused 
to  bring  such  action.  It  appears  from  the 
complaint  that  on  the  12th  day  of  March, 
1910,  the  plaintiff  corporation,  then  being 
the  owner  of  the  stock  now  owned  by  the 
two  plaintiffs,  delivered  to  the  defendant 
corporation  and  to  its  oflicers  and  directors 
a  written  communication  directed  to  said 
defendant  corporation  and  its  president  and 
directors,  calling  attention  to  the  fact  of 
the  issue  and  delivery  of  said  15,000  shares^ 
of  capital  stock  for  a  grossly  inadequate 
and  illegal  consideration,  and  requesting 
and  demanding  that  suit  be  brought  in  be- 
half of  the  corporation  and  in  good  faith 
prosecuted  against  the  incorporators  of  said 
company  and  members  of  its  board  of  di- 
rectors during  the  year  1902  and  said  firm 
of  August  Belmont  &  Company  to  recover 
the  damages  suffered  by  reason  of  the 
action  of  the  said  incorporators  and  di- 
rectors. 

Said  written  communication  also  stated 
and  provided  as  follows:  "We  hereby  offer 
to  properly  indemnify  the  Interbjrough 
Rapid  Transit  Company  against  any  dam- 
age or  costs  it  may  sustain  as  a  result  of 
bringing  and  prosecuting  such  suit.  A  copy 
of  this  letter  is  mailed  to  each  director  of 
the  Interborough  Rapid  Transit  Company. 
Unless  within  ten  days  from  date  you 
advise  us  that  tlie  request  and  demand 
herein  will  be  complied  with  we  shall  con- 
clude that  you  refuse."  ITiereafter  the 
plaintiffs  waited  until  May  4,  1910,  when, 
no  action  having  been  commenced  and  no 
response  having  been  made  to  said  written 
communication,  this  action  was  commenced. 

Upon  the  facts  so  alleged  the  plaintiffs 
treated  the  defendant  corporation  and  its 
board  of  directors  as  having  refused  and 
neglected  to  bring  such  action,  and  the  al- 
legations relating  thereto  are  sufficient  to 
sustain  the  complaint.  Kavanaugh  v.  Com- 
monwealth Trust  Co.  103  App.  Div.  95/  92 
N.  Y.  Supp.  543. 

On  this  appeal  as  on  the  motion  at  the 
special  term  and  on  the  hearing  of  the 
appeal  in  the  appellate  division,  the  alle^- 
tions  of  the  complaint  are  taken  as  true. 

It  is  conceded  that  an  action  in  equity 
cannot  be  maintained  by  the  plaintiffs  as 
individual  stockholders  for  themselves  and 
all  others  similarly  interested,  unless  it  is 
necessary  because  of  the  neglect  and  refusal 
of  the  corporate  body  to  act. 

It  is  necessary,  therefore,  in  an  action 
by  the  plaintiffs  to  set  forth  tiro  things: 
First,  a  cause  of  action  in  favor  of  the  cor- 
poration with  the  same  detail  of  facts  as 
would  be  proper  in  case  the  corporation  it- 
self had  brought  the  action;  second,  the 
facts  which  entitle  the  plaintiff  to  maintain 
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the  action  in  place  of  the  corporation. 
KAvanaugh  v.  Commonwealth  Trust  Co. 
181  N.  Y.  121,  73  N.  E.  662;  O'Connor  v. 
Virginia  Pass.  &  Power  Co.  184  N.  Y.  46, 
76  N.  £.  1082.  It  is  not  seriously  contend- 
ed that  the  complaint  does  not  state  a  good 
cause  of  action  in  favor  of  the  defendant 
corporation.  It  is  insisted  by  the  defend- 
ants that  it  was  necessary  for  the  plaintiffs, 
in  addition  to  alleging  a  demand  upon  the 
defendant  corporation  and  its  board  of  di- 
rectors, to  bring  the  action,  and  their 
neglect  and  refusal  to  do  so,  to  allege  that 
they  had  given  notice  of  the  alleged  fraud 
to  the  body  of  stockholders  of  the  defendant 
corporation,  and  had  demanded  of  said 
stockholders  that  some  action  be  taken  by 
them  to  redress  the  wrong,  and  that  such 
body  of  stockholders  had  neglected  and  re- 
fused to  take  any  action  relating  thereto. 
The  cause  of  action  belongs  to  the  corporate 
body,  and  not  to  the  plaintiffs  and  other 
stockholders  individually,  nor  to  the  body 
of  stockholders  collectively. 

The  board  of  directors  represents  the 
corporate  body.  It  is  provided  by  statute 
in  this  state  that  the  affairs  of  every  cor- 
poration shall  be  managed  by  its  board  of 
directors.  General  corporation  law  (Con- 
sol.  Laws  1909,  chap.  23),  §  34.  The  di- 
rectors are  not  ordinary  agents  in  the  im- 
mediate control  of  the  stockholders.  The 
directors  hold  their  office  charged  with  the 
duty  to  act  for  the  corporation  according 
to  their  best  judgment;  and  in  so  doing 
they  cannot  be  controlled  in  the  reasonable 
exercise  and  performance  of  such  duty.  The 
corporation  is  the  owner  of  the  property, 
but  the  directors,  in  .the  performance  of 
their  duty,  possess  it  and  act  in  every  way 
as  if  they  owned  it.  People  ex  rel.  Manice 
T.  Powell,  201  N.  Y.  194,  94  N.  E.  634. 
They  are  trustees  clothed  with  the  power  of 
controlling  the  property  and  managing  the 
alTairs  of  a  corporation  without  let  or 
hindrance.  As  to  third  persons,  they  are 
its  agents,  but  as  to  the  corporation  itself 
equity  holds  them  liable  as  trustees.  2 
Pom.  Eq.  Jur.  §§  1061,  1073,  1088,  1097; 
People  ex  rel.  Manice  v.  Power,  supra. 

The  claim  of  the  appellants  that  the  body 
of  stockholders  has  some  immediate  or  di- 
rect authority  to  act  for  the  corporation  or 
to  control  the  board  of  directors  in  the  mat- 
ters set  forth  in  the  complaint  is  based  up- 
on an  erroneous  conception  of  the  duties 
tnd  powers  of  the  body  of  stockholders  in 
this  state. 

As  a  general  rule,  stockholders  cannot 
tct  in  relation  to  the  ordinary  business  of 
a  corporation.  The  body  of  stockholders 
hsTe  certain  authority  conferred  by  statute 
vhich  must  be  exercised  to  enable  the  cor- 
poration to  act  in  specific  cases,  but  except 
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for  certain  authority  conferred  by  statute, 
which  is  mainly  permissive  or  confirmatory, 
such  as  consenting  to  the  mortgage,  lease, 
or  sale  of  real  property  of  the  corporation, 
they  have  no  express  power  given  by  statu ce. 
They  are  not  by  any  statute  in  this  state 
given  general  power  oit  initiative  in  cor- 
porate affairs.  Any  action  by  them  relating 
to  the  details  of  the  corporate  business  is 
necessarily  in  the  form  of  an  assent,  re- 
quest^ or  recommendation.  Hecommenda- 
tions  by  a  body  of  stockholders  can  only  be 
enforced  through  the  board  of  directors,  and 
indirectly  by  the  authority  of  the  stock- 
holders to  change  the  personnel  of  the 
directors  at  a  meeting  for  the  election  of 
directors.  Such  action  may  or  may  not 
result  in  securing  adequate  corporate  action 
with  reference  to  illegal  or  fraudulent  acts. 
For  reasons  wholly  apart  from  the  matter 
in  dispute,  the  stockholders  may  not  desire 
to  change  a  majority  of  the  persons  com- 
prising its  board  of  directors.  Some  of 
the  reasons  why  the  power  vested  in  stock- 
holders to  elect  directors  is  inadequate  as  a 
remedy  for  specific  fraudulent  acts  are  stat- 
ed by  Cook  in  his  work  on  Corporations, 
§  740,  in  which  he  says:  "There  has  been 
considerable  discussion  as  to  whether  the 
stockholder,  in  addition  to  bis  request  to 
the  corporate  officers  to  institute  the  suit, 
should  not  also  be  required  to  attempt  to 
induce  the  stockholders  in  meeting  assem- 
bled to  take  action  by  directing  the  di- 
rectors to  bring  suit,  or  by  refusing  to 
re-elect  them  at  the  next  election.  The 
fact,  however,  that  the  stockholders  in 
meeting  assembled  cannot  control  the  dis- 
cretion of  the  directors  in  bringing  such  a 
suit,  that  the  remedy  of  refusing  to  re-elect 
them  involves  delay,  and  involves  the  as- 
sumption that  a  minority  of  the  stockhold- 
ers can  by  the  election  control  such  a  suit, 
that  irreparable  injury  or  the  vesting  of 
great  financial  interests  may  occur  in  the 
meantime,  and  that  laches  may  arise  as  a 
bar  to  the  stockholder's  suit,  have  settled 
the  rule  that  the  stockholder's  request  to 
the  corporate  directors  to  institute  the  suit 
is  sufficient.  He  need  not  also  apply  to  a 
stockholders'  meeting."  Although  it  is  said 
that  the  authority  of  stockholders  in  the 
management  of  business  corporations  is  ex- 
hausted when  they  elect  the  directors 
(Thomp.  Corp.  2d  cd.  §  1178),  nevertheless 
it  is  generally  recognized  that  certain  acts 
of  boards  of  directors  that  are  legal,  but 
voidable,  can  be  ratified  and  confirmed  by  a 
majority  of  the  body  of  stockholders  as  the 
ultimate  parties  in  interest,  and  thus  make 
them  binding  upon  the  corporation.  Mora- 
wetz,  Corp.  2d  ed.  §§  626,  626.  Such  recog- 
nized authority  in  stockholders  to  ratify 
and  confirm  the  acts  of  boards  of  directors 


122 


NEW  YORK  COURT  OF  APPEALS. 


is  confliicd  to  acts  voidable  by  reason  of  ir- 
regularities in  tile  make-up  of  the  board  or 
otherwise,  or  by  reason  of  the  directors  or 
bome  of  them  being  personally  interested 
in  the  subject-matter  of  the  contract  or  act, 
or  for  some  other  similar  reason  which 
makes  the  action  of  the  directors  voidable. 
No  such  authority  exists  in  case  of  an 
act  of  the  board  of  directors  which  is  pro- 
hibited by  law  or  which  is  against  public 
policy.  Kent  v.  Quicksilver  Min.  Co.  78 
N.  Y.  159,  4  Mor.  Min.  Rep.  47. 

In  any  case  where  action  is  taken  by 
stockholders  confirming  and  ratifying  a 
Iraud  and  misapplication  of  the  funds  of 
the  corporation  by  the  directors  or  otners 
the  action  is  binding  only  by  way  of  estop- 
pel upon  such  stockholders  as  vote  in  favor 
of  such  approval.  Morawetz,  Corp.  2d  ed. 
i  625.  Ihe  distinction  between  acts  that 
can  and  those  that  cannot  be  confirmed  and 
ratified  is  shown  in  the  report  of  two  fre- 
qu<ently  cited  English  decisions,  namely, 
Foss  V.  Harbottle,  2  Hare,  461,  and  Bag- 
shaw  V.  Eastern  Union  R.  Co.  7  Hare,  114. 
The  former  of  these  cases  was  limited  to 
the  approval  of  a  legal  but  voidable  act. 
In  the  Bagshaw  Case,  where  the  directors 
of  a  corporation  had  misapplied  or  were 
about  to  misapply  certain  moneys  of  the 
corporation,  the  court  says:  "No  majority 
of  the  shareholders,  however  large,  could 
sanction  the  misapplication  of  this  portion 
of  the  capital.  A  single  dissenting  voice 
would  frustrate  the  wishes  of  the  majority. 
Indeed,  in  strictness,  even  unanimity  would 
not  make  the  act  lawful,  lliis  appears  to 
me  to  take  it  out  of  the  case  of  Fobs  v. 
Harbottle,  to  which  1  was  referred.  That 
case  does  not,  I  apprehend,  upon  this  point, 
go  further  than  this:  That  if  the  act, 
though  it  be  the  act  of  the  directors  only, 
lu*  one  which  a  general  meeting  of  the 
company  could  sanction,  a  bill  by  some  of 
tlu*  sliareholders  on  behalf  of  themselves 
And  others,  to  impeach  that  act,  cannot  be 
sustained,  because  a  general  meeting  of  the 
<'onipnny  might  immediately  confirm  and 
give  validity  to  the  act  of  which  the  bill 
<?omplains." 

It  is  the  governing  body  or  bodies  of 
a  corporation  with  power  to  enforce  a  rem- 
edy to  whom  complainihg  stockholders  must 
g-o  with  tlieir  demand  for  relief.  The  gov- 
<'rning  body  of  corporations  in  this  state, 
ns  wc  have  seen,  is  the  board  of  directors. 
A  complaining  stockholder  must  go  to  such 
board  for  relief  before  he  can  bring  an  ac- 
tion, unless  it  clearly  appears  by  the  com- 
plaint that  such  application  is  useless.  If 
the  snbjcct-matter  of  the  stockholder's  com- 
plaint is  for  any  reason  within  the  imme- 
<)iatc  control,  direction,  or  power  of  con- 
firmation of  the  body  of  stockholders,  it 
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should  be  brought  to  the  attention  of  such 
stockholders  for  action,  before  an  action  is 
commenced  by  a  stockholder,  unless  it  clear- 
ly appears  by  the  complaint  that  such  ap- 
plication is  useless.  The  decision  reported 
in  Hawes  v.  Oakland  (Hawes  ▼.  Contra 
Costa  Water  Co.)  104  U.  8.  460,  26  L.  ed. 
827,  and  other  similar  decisions  in  the  Fed- 
eral and  state  courts,  are  not  in  conflict 
with  the  decision  about  to  be  rendered  here- 
in. In  such  cases,  as  in  this  case,  it  is  as- 
serted that  an  application  to  the  body  of 
stockholders  is  unnecessary  when  it  is  un- 
reasonable to  require  it.  If  the  body  of 
stockholders  has  no  adequate  power  or  au- 
thority to  remedy  the  wrong  asserted  by  the 
individual  stockholders,  it  is  unreasonable 
and  unnecessary  to  require  an  application 
to  it  to  redress  the  wrong  before  bringing  a 
representative  action.  See  opinion  of  Carr, 
J.,  in  the  appellate  division  herein,  150 
App.  Div.  298,  134  N.  Y.  Supp.  635.  See 
also  Delaware  &  H.  Co.  v.  Albany  &  S.  R. 
Co.  213  U.  S.  435,  53  L.  ed.  862,  29  Sup. 
Ct.  Rep.  540.  In  this  case,  where  the  plain - 
tifl*  alleges  fraud  and  a  substantial  mis- 
appropriation of  15,000  shares  of  the  stock 
of  the  corporation  through  a  nominal  pur- 
chase of  property  and  the  payment  of  a  pre- 
tended claim  for  services,  application  to 
the  body  of  stockholders  was  not  necessary. 

It  is  claimed  by  the  respondents  that  the 
complaint  discloses  such  a  state  of  facts  as 
would  dispense  with  the  necessity  of  mak- 
ing any  demand  either  upon  the  corpora- 
tion, its  board  of  directors,  or  the  body  of 
stockholders  before  bringing  an  action  to 
recover  for  the  company  the  value  of  the 
15,000  shares  of  stock  alleged  to  have  been 
illegally  and  fraudulently  issued  to  the  in- 
dividual defendants. 

We  have  not  considered  the  allegations  of 
the  complaint  with  reference  to  such  claim 
of  the  respondents. 

The  order  should  be  affirmed,  with  costs, 
and  each  of  the  questions  certified  answered 
in  the  afiirmative. 

Cnllen,  Ch.  J.,  and  Gray,  Hal^lit, 
Vann,    Werner,    and   WiUard   Bartlett, 

J  J.,  concur. 


PENNSYLVANIA    SUPREME   COURT. 

WILLIAM  J.  KELLY,  Appt., 

V. 

GEORGE  W.  THOMAS  et  al. 
(234  Pa.  419,  83  Atl.  307.) 

Corporntion  —  suit  by  stockholders  — 

necessity  of  demand. 

1.  A   stockholder   of   a   corporation    can- 
not, without  demand  on  the  corporation  and 
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ttr  directorB,  maintain  an  action  against 
directors  who  are  alleged  to  have  fraudu- 
lently failed  to  enforce  contracts  in  favor 
of  the  corporation  and  to  protect  its  prop- 
vrty,  if  defendants  are  minority  directors, 
and  no  collusion  with  the  majority  is  shown. 

Parties  —  corporation  —  suit  by  stock- 
holder. 

2.  The  corporation  is  a  necessary  party 
to  a  suit  by  a  stockholder  to  hold  directors 
liable  for  refusal  to  enforce  contracts  in  its 
favor  and  to  protect  its  property. 

Judgment  ^  frand  —  attack. 

3.  The  question  of  the  proper  service  of 
process  on  a  corporation  and  the  excessive- 
iicss  of  a  judgment  against  it  in  a  foreign 
court  cannot  be  inquired  into  upon  aver- 
ments that  the  suit  was  kept  secret  from 
complainant,  a  stockholder  in  the  corpora- 
tion, by  service  upon  an  officer  of  the  cor- 
poration, who  was  in  the  employ  of  plain- 


tiff, and  that  the  claim   adjudicated  was 
wrongfully  and  fraudulently  excessive. 

Ck>ttrt  —  Jurisdiction  of  foreign  corpora- 
tion. 

4.  Courts  of  one  state  have  no  jurisdic- 
tion of  a  suit  by  a  stockholder  of  a  foreign 
corporation  which  does  not  transact  its 
busmess  within  that  state,  against  its  di- 
rectors, because  of  their  failure  to  enforce 
contracts  in  its  favor  and  to  protect  its 
property,  since  those  are  matters  of  in- 
ternal management. 

Pleading  —  niultifarionsness. 

5.  A  bill  by  a  stockholder  of  a  corpora- 
tion is  multifarious  which  seeks  to  recover 
on  behalf  of  the  corporation  against  its 
directors  for  fraudulent  management  of  its 
affairs,  against  another  corporation  to  re- 
cover profits  made  by  it  on  business  which 
should  have  come  to  the  former,  and  by  such 
stockholder  individually  against  the  direc- 


Note.  ^  Necessity  of  making  corporation 
a  party  to  a  auit  by  a  stockholder  in 
its  behalf. 

As  to  necessity  of  demand  upon  and  re- 
fusal by  the  board  of  directors  or  the  body 
of  stockholders  as  a  condition  precedent  to 
stockholder's  right  to  sue  in  behalf  of  the 
corporation,  see  notes  to  Fleming  v.  War- 
rior Copper  Co.  ante,  99,  and  Continental 
Securities  Co.  v.  Belmont,  ante,  112,  re- 
spectively. 

In  KeLlt  v.  Tuobias,  the  court  points 
out  the  fact  that  in  a  suit  by  a  stockholder 
on  behalf  of  the  corporation  the  latter  is 
a  necessary  party  to  the  suit  for  the  rea- 
sons that  (1)  the  rights  of  plaintiff  are 
dependent  on  establishing  its  rights;  (2) 
defendant  has  the  right  to  a  decree  that 
will  conclude  it  from  any  further  action; 
(3)  the  corporation  itself  is  entitled  to  no- 
tice so  as  to  be  able  to  take  care  of  its  own 
rights.  The  rule  that  the  corporation  must 
be  made  a  party  seems  to  be  universally 
adopted. 

While  it  is  the  practice  in  the  United 
States  to  make  the  corporation  a  defend- 
ant, it  seems  to  be  the  practice  of  the  Eng- 
lish courts  to  bring  it  in  as  a  plaintiff. 

The  practice  in  the  English  courts  is  for 
the  complaining  stockholder  to  obtain  per- 
mission to  use  the  corporate  name  as  plain- 
tiff, and  this  seems  to  be  the  form  of  the 
action  even  when  it  is  not  necessary  to  ob- 
tain permission;  but  in  Silber  Light  Co.  v. 
V.  Silber,  48  L.  J.  Ch.  N.  S.  385,  L.  R.  12 
Ch.  Div.  727,  40  L.  T.  N.  S.  96,  27  Week. 
Rep.  427,  where  the  stockholders  had  passed 
a  resolution  forbidding  the  use  of  the  cor- 
porate name  in  a  suit  against  the  directors 
for  misappropriation  of  corporate  funds,  it 
was  held  that  the  corporate  name  would  be 
stricken  off  as  plaintiff,  and  added  as  a  de- 
fendant. 

And  in  Duckett  v.  Gover,  46  L.  J.  Ch.  N. 
S.  407,  L.  R.  6  Ch.  Div.  82,  25  Week.  Rep. 
554«  where,  by  mistake,  the  corporation 
was  made  defendant,  the  complaint  was 
amended  by  making  it  a  plaintiff  instead, 
in  the  absence  of  need  of  getting  its  consent. 
51  LJl.A.(N.S.) 


And  there  arc  many  English  decisions  where 
this  custom  was  followed  without  discussion 
of  the  point. 

In  the  following  cases  it  was  held  that 
wherever  the  suit  is  in  behalf  of  the  cor- 
poration, the  rights  of  the  complaining 
stockholder  being  derivative,  the  corpora- 
tion must  be  made  a  party  defendant: 

U.  S. — Davenport  v.  Dows,  18  Wall.  626. 
21  L.  ed.  938;  Taylor  v.  Holmes,  14  Fed. 
498,  affirmed  in  127  U.  S.  489,  32  L.  ed. 
179,  8  Sup.  Ct.  Rep.  1192;  Putnam  v.  Ruch, 

54  Fed.  216,  reaffirmed  in  56  Fed.  416; 
Holton  V.  Wallace,  66  Fed.  409,  affirmed  in 
27  C.  C.  A.  71,  39  U.  S.  App.  326,  77  Fed. 
61;  Kelly  v.  Mississippi  River  Coaling  Co. 
175  Fed.*  482;  Lawrence  v.  Southern  P.  Co. 
180  Fed.  822,  appeal  dismissed,  not  on  mer- 
its in  228  U.  S.  137,  67  L.  ed.  768,  33  Sup. 
Ct.  Rep.  497. 

Ark.— Red  Bud  Realty  Co.  ▼.  South,  96 
Ark.  281,  131  S.  W.  340. 

Colo. — Byers  v.  Rollins,  13  Colo.  22,  21 
Pac.  894. 

Conn. — ^Allen  v.  Curtis,  26  Conn.  456. 

111.— Chicago  V.  Cameron,  120  111.  447, 
11  N.  E.  899. 

Iowa. — Reed  v.  Hollingsworth,  —  Iowa, 
— ,  135  N.  W.  37. 

Kan. — ^Ryan  v.  Leavenworth,  A.  &  N.  W. 
R.  Co.  21  Kan.  365. 

Ky.— Shawhan  v.  Zinn,  79  Ky.  300; 
Jones  V.  Johnson,  10  Bush,  640. 

Mc. — Hersey  v.  Veazie,  24  Me.  9,  41  Am. 
Dec.  364. 

Mass. — Brewer  v.  Boston  Tlieatre,  104 
Mass.  378. 

Mich. — ^McMillan  v.  Miller,  —  Mich.  — , 
143  N.  W.  631. 

Mont. — McConncll  v.  Combination  Min. 
&  Mill.  Co.  30  Mont.  239,  104  Am.  St.  Rep. 
703,  76  Pac.  194,  affirmed  on  rehearing  in 
31  Mont.  563,  79  Pac.  248 ;  Kleinschmidt  v. 
American  Min.  Co.  —  Mont.  — ,  139  Pac. 
785. 

N.  Y.— Robinson  v.  Smith,  3  Paige,  222, 
24  Am.  Dec.  212;  Cunningham  v.  Pell,  5 
Paige,   C07;    Hand   v.   Atlantic  Nat.   Bank, 

55  How.  Pr.  231;  Corning  v.  Barrett,  22 
Misc.  241,  48  N.  Y.  Supp.  1013. 
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tors  of  the  two  corporationB  to  recover  for 
depreciation  in  the  value  of  the  stock  of 
the  former. 

(January  2,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  4,  for 
Allegheny  County,  dismissing  a  bill  filed 
to  hold  defendants  liable  for  all<^ed  fraud- 
ulent failure  to  enforce  contracts  in  favor 
of  a  corporation  of  which  plaintiff  was  a 
stockholder,  and  to  protect  its  property. 
Affirmed. 

The  bill  was  filed  against  two  corpora- 
tions and  the  directors  of  one  of  them  in- 
dividually. Only  part  of  the  defendants 
appeared  and  they  demurred  to  the  bill. 
As  an  excuse  for  failure  to  demand  that 
the  defendant  directors  bring  the  suit,  the 
bill  alleged  that  they  were  themselves 
charged  with  the  misfeasance  set  out  in 
the  bill,  and  that  therefore  demand  would 
have  been  useless. 

Swear ingen,  the  presiding  justice  in  the 
lower  court,  stated  the  facts  as  follows: 

"The  important  averments  are  these: 
The  complainant  is  the  owner  of  48  per  cent 
of  the  capital  stock  of  the  Mississippi  River 
Coaling  Company,  and  C.  Jutte  &  Company 
is  the  owner  of  41  per  cent  thereof,  less 
four  shares  assigned  to  several  persons  to 
qualify  them  as  directors.  August  13,  1904, 
the  complainant  and  C.  Jutte  &  Company 
entered  into  a  written  contract,  whereby 
they  agreed  that  a  corporation  should  be 
formed  under  the  laws  of  Louisiana,  with 
a  capital  stock  of  $100,000,  for  which  the 
complainant  and  his  associates  were  to  sub- 
scribe, and  the  object  of  which  was  to  build 
docks  at  the  mouth  of  Lake  Borgue  canal, 
in  order  to  handle  and  store  coal  for  the 
purpose  of  coaling  steamers,  supplying 
bunker  coal,  and  loading  cargo  or  bunker 
coal  for  export;  that  complainant  was  to 
transfer  to  said  corporation  a  lease  of  cer- 


tain property  for  its  purposes;  that  C. 
Jutte  &  Company  was  to  loan  the  corpora- 
tion $40,000  upon  its  notes,  to  be  secured 
by  the  stock,  as  soon  as  the  complainant 
had  obtained  a  contract  for  C.  Jutte  &  Com- 
pany to  supply  the  Elder-Dempster  Steam- 
ship Company  with  coal,  and  had  produced 
reasonable  assurance  in  writing  that  C. 
Jutte  &  Company  was  to  obtain  like  con- 
tracts from  other  lines;  that  the  dock  com- 
pany was  to  handle  no  coal  except  that  of 
C.  Jutte  &  Company  and  all  contracts  were 
to  be  made  in  the  latter'a  name,  and  that 
the  compensation  of  the  dock  company  was^ 
to  be  all  in  excess  of  $2.85  per  net  ton,, 
but  it  was  not  required  to  handle  coal  at  a 
compensation  of  less  than  30  cents  per  ton. 
Pursuant  to  said  contract,  a  corporation  of 
the  state  of  Louisiana  was  formed  and  was 
named.  Mississippi  River  Coaling  Company, 
with  a  capital  stock  of  $100,000,  which  was 
subscribed  by  complainant  and  his  asso- 
ciates. It  was  organized  with  a  board  of 
five  directors.  Complainant  turned  over  to 
said  corporation  the  lease,  as  he  was  re- 
quired to  do,  for  which  he  received  $99,600 
of  said  stock.  He  transferred  to  C.  Jutte 
&  Company  $52,000  of  said  stock,  obtained 
a  contract  with  Elder-Dempster  Steamship 
Company  and  assurances  from  other  com- 
panies, and  in  all  respects  fulfilled  his  ob- 
ligations under  the  contract.  C.  Jutte  & 
Company  loaned  the  sum  of  $40,000  to  the 
dock  company  and  received  the  notes  there- 
for and  the  collateral;  and  the  coal  tipple 
and  docks  were  erected.  Said  George  W. 
Thomas  became  president  of  the  said  dock 
company,  his  son,  Albert  G.  Thomas,  secre- 
tary and  treasurer,  and  J.  W.  Friend  a 
director.  Complainant  was  also  a  director. 
Said  George  W.  Thomas  and  James  VV. 
Friend  were  also  controlling  officers  and  di- 
rectors in,  and  the  principal  owners  of,  the 
stock  of  C.  Jutte  &  Company. 

"It  was  averred  that  the  defendants,  who 
controlled  both  corporations  and  had  a  large 


Okla.— Starr  v.  Heald,  28  Okla.  792,  116 
Pan.  188. 

Pa. — Kellt  v.  Thomas  ;  Langolf  v.  Seiber- 
litch,  2  Pars.  Sel.  Eq.  Cas.  64  (but  the  ob- 
jection that  the  corporation  has  not  been 
made  a  party  must  be  raised  by  plea  or  de- 
murrer if  all  of  its  directors  are  defend- 
ants). 

Tenn.— Black  v.  Huggins,  2  Tenn.  Ch.  780. 

Wis. — Elmergreen  v.  Weimer,  138  Wis. 
112,  119  N.  W.  836. 

And  the  fact  that  the  corporation  is 
made  a  party  defendant  in  practically  all 
the  cases  without  the  question  having  been 
raised  shows  that  this  is  the  universal  prac- 
tice in  the  United  States.  For  a  list  of 
such  cases,  see  the  notes  to  Fleming  v.  War- 
rior Copper  Co.  ante,  99,  and  Continental 
Securities  Co.  v.  Belmont,  ante,  112. 
51  L.R.A.(N.S.> 


There  are  a  number  of  cases  sustaining 
the  general  proposition  that  where  the  court 
is  able  to  do  complete  equity  among  the 
parties  before  it,  there  is  no  necessity  of 
joining  the  corporation  in  the  suit  (see 
Toledo  Traction,  Light,  &  P.  Co.  v.  Smith, 
206  Fed.  043,  and  cases  cited  therein)  ; 
but  it  is  difficult  to  conceive  of  a  case  where 
that  could  be  done  where  the  stockholder 
is  suing  in  the  corporate  right,  for  the  cor- 
poration would  necessarily  be  affected  by 
any  decision  in. the  case,  as  the  benefit  to 
the  complainants  must  necessarily  flow 
through  the  corporation.  So,  the  very  con- 
ditions stated  in  the  holdings  take  such 
cases  out  of  the  scope  of  this  note. 

J.  W.  M. 
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interest  in  C.  Jutte  k  Company,  fraudulent- 
ly failed  to  enforce  said  contract  in  favor 
of  the  dock  company  and  against  C.  Jutte 
k  Company,  and  fraudulently  violated  the 
£ame  for  the  benefit  of  C.  Jutte  &  Com- 
pany; that,  instead  of  selling  coal  through 
the  dock  company,  C.  Jutte  &  Company  sold 
coal  directly  to  said  steamship  companies, 
and  deprived  the  dock  company  of  the  large 
profits  it  woiild  have  made;  that  C.  Jutte 
k  Company  neglected  to  obtain  other  large 
and  valuable  contracts  for  the  benefit  of  the 
dock  company;  and  that  said  officers  and 
directors  permitted  the  coal  tipple  of  the 
dock  company  to  become  out  of  repair  and 
allowed  washes  to  occur  under  its  founda- 
tionsy  which  could  have  been  prevented  at 
small  expense.  It  was  also  averred  that  on 
January  31,  1907,  C.  Jutte  &  Company 
brought  suit  against  said  dock  company  in 
the  United  States  circuit  court  for  the  east- 
em  district  of  Louisiana,  and  service  was 
had  upon  Albert  6.  Thomas,  its  secretary 
and  treasurer,  who  was  employed  by  and 
interested  in  C.  Jutte  &  Company,  said  suit 
liaving  been  kept  secret  from  the  complain- 
ant; that  on  July  5,  1907,  judgment  was 
rendered  in  favor  of  C.  Jutte  &  Company 
and  against  said  Mississippi  River  Coal- 
ing Company  in  the  sum  of  $70,489.95,  with 
interest  on  $65,163.89  from  January  1, 
1907;  and  that  the  said  claim  was  'wrong- 
fully and  fraudulently  excessive,'  and  was 
'inflated  and  so  made  excessive  as  one  of 
the  means  of  depriving  the  coaling  company 
of  its  property.'  Execution  was  afterwards 
issued  on  said  judgment  and  the  property 
of  the  dock  company  was  sold  to  officers  and 
directors  of  C.  Jutte  &  Company  for  the 
sum  of  $18,000;  it  being  of  the  value  of  at 
least  $125,000.  The  complainant  finally 
averred  that  his  stock  in  the  dock  company, 
which  was  worth  $50,000,  had  been  rendered 
worthless  by  reason  of  said  acts  of  the  offi- 
cers and  directors  and  controlling  stock- 
holders therein.     .    .     . 

"The  bill  shows  that  whilst  the  original 
contract  was  between  the  complainant  and 
C.  Jatte  &  Company,  one  of  the  covenants 
was  that  a  corporation  was  to  be  formed, 
and  thereafter  the  dealings  of  C.  Jutte  & 
Company  were  to  be  with  that  corporation, 
that  such  corporation  was  formed,  and  that 
both  the  complainant  and  C.  Jutte  &  Com- 
pany have  performed  their  initial  obliga- 
tions to  it.  In  fact,  there  is  no  averment 
in  the  bill  that  any  covenant  with  C.  Jutte 
k  Company  made  with  the  complainant  per- 
sonally has  been  broken.  Nor  is  there  any 
averment  that  any  of  the  defendants  vio- 
lated any  contract  made  with  him  directly, 
or  committed  any  breach  of  duty  which  they 
owed  to  him  as  an  individual.  On  the  con- 
trary, the  averments  are  that  C.  Jutte  & 
51  L.R.A.(X.S.) 


Company  subsequently  broke  the  covenants 
it  made  with  the  Mississippi  River  Coaling 
Company, — covenants  found  in  the  original 
contracts,  it  is  true,  but  none  the  less  made 
with  the  dock  company, — and  that  some  of 
the  defendants  disregarded  their  duty  to  the 
dock  company,  not  to  the  plaintiff,  arising 
out  of  their  fiduciary  relations  to  it.  It  is 
charged  that  C.  Jutte  &  Company,  by  some 
of  the  defendants,  did  not  sell  coal  througli 
the  dock  company;  that  it  allowed  the  prop- 
erty of  the  dock  company  to  depreciate; 
that  it  failed  to  secure  other  valuable  con- 
tracts for  the  dock  company.  .  .  .  Final- 
ly, complainant  alleged  that  the  defendant 
caused  an  excessive  judgment  to  be  entered 
against  the  dock  company  and  its  property 
to  be  sold." 

Further  facts  appear  in  the  opinion. 

Messrs.  Ernest  Dale  Owen,  William 
M.  Galbraith,  and  Oliver  K.  Eaton  for 
appellant. 

Messrs.  Robert  J.  Bodds,  William  M. 
Robinson,  and  Reed,  Smith,  Shaw,  & 
Beal,  for  appellees: 

The  gravamen  of  the  bill  of  complaint,  so 
far  as  respects  this  demurrant,  concerns  en- 
tirely the  internal  affairs  of  a  foreign  cor- 
poration, and  therefore  this  court  will  take 
no  jurisdiction  of  the  cause. ' 

Madden  v.  Penn  Electric  Light  Co.  181 
Pa.  617,  38  L.R.A.  638,  37  Atl.  817;  Mc- 
Closkey  v.  Snowden,  212  Pa.  249,  108  Am. 
St.  Rep.  867,  61  Atl.  796. 

Plaintiff  had  no  personal  right  of  action. 

McMullen  v.  Ritchie,  64  Fed.  253;  Wolf 
V.  Pennsylvania  R.  Co.  195  Pa.  91,  45  Atl. 
936. 

The  presence  of  the  Mississippi  River 
Coaling  Company  is  indispensable  to  the 
maintenance  of  the  action,  and  it  not  ap- 
pearing that  said  corporation  is  within  the 
jurisdiction  of  this  court  or  subject  to  its 
process,  it  will  not  entertain  jurisdiction 
of  the  cause. 

Eldred  v.  American  Palace-Car  Co.  45 
C.  C.  A.  1,  105  Fed.  465,  44  C.  C.  A.  554, 
105  Fed.  457;  Willoughby  v.  Chicago  Junc- 
tion R.  &  Union  Stockyards  Co.  50  N.  J. 
Eq.  656,  25  Atl.  277;  3  Pom.  Eq.  Jur. 
§  1095. 

The  bill  of  complaint  is  vague  and  un- 
certain, and,  so  far  as  it  recites  facts,  shows 
no  equity. 

Wolf  V.  Pennsylvania  R.  Co.  supra. 

Moschzisker,  J.,  delivered  the  opinion 
of  the  court: 

The  material  facts  in  this  case  fully  ap- 
pear in  the  opinion  of  the  court  below,  pub- 
lished in  connection  herewith.  The  plain- 
tiff alleged  that  the  defendants,  as  officers 
of  the  Mississippi  River  Coaling  Company 
(referred    to    by   the   court   below    as    the 
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"dock  company"),  had  refused  to  enforce 
certain  contracts  against  another  corpora- 
tion known  as  G.  Jutte  &  Company,  in  which 
they  were  interested  as  stockholders  and 
officers;  that  they  had  neglected  to  secure 
other  valuable  contracts  for  the  coaling 
company;  that  they  had  failed  to  keep  the 
property  of  said  company  in  repair,  and 
had  permitted  it  to  be  sold  for  an  inade- 
quate price  under  a  judgment  secured  by 
G.  Jutte  &  Company  through  fraudulent  col- 
lusion with  them.  These  facts,  if  estab- 
lished, would  constitute  breaches  of  the  de- 
fendants' duties  to  the  coaling  company, 
for  which  they  would  be  directly  liable  to 
that  corporation — not  to  its  stockholders. 

The  plaintiff  avers  in  his  bill  that  *'no 
demand  has  been  made  upon  the  officers  and 
directors  of  the  Mississippi  River  Coaling 
Company  to  bring  or  conduct  this  suit,  for 
the  reason  that  the  same  is  brought  against 
them,  charging  them  with  the  misfeasance 
herein  set  out,  and  that  such  demand  would 
therefore  have  been  useless."  It  appears, 
however,  that  of  the  seven  officers  and  di- 
rectors of  the  coaling  company  only  three 
are  named  as  defendants  in  this  proceed- 
ing, and  the  appellant  expressly  admits  that 
he  has  no  case  against  Albert  Q.  Thomas, 
one  of  the  three.  He  does  not  aver  in  de- 
tail specific  acts  done  by  any  of  the  de- 
fendants showing  fraudulent  collusion,  but 
contents  himself  with  general  allegations  of 
fraud  based  upon  the  averment  "that  the 
principal  and  controlling  officers  and  direct- 
ors of  said  coaling  company,  especially  Q. 
W.  Thomas  and  J.  F.  Friend,  and  not  in- 
cluding your  orator,  were  also  the  control- 
ling officers  and  directors,  and  the  principal 
owners  of  the  stock  of  the  said  G.  Jutte  & 
Company,  and  had  a  larger  and  greater  in- 
terest in  said  G.  Jutte  &,  Company  than  they 
had  in  said  coaling  company." 

In  Wolf  V.  Pennsylvania  R.  Co.  195  Pa.  91, 
95,  45  Atl.  936,  937,  the  phiintiff  charged 
collusion  on  the  part  of  the  directors  of  a 
corporation,  and  we  said:  ''The  averments 
of  collusion  relied  on  by  plaintiff  are  that, 
as  the  lessee  is  the  owner  of  a  majority  of 
the  shares  of  the  lessor,  the  former  elects 
and  controls  the  action  of  the  officers  of 
the  latter.  .  .  .  The  defect  of  this 
charge  is  that  it  does  not  rest  on  any  acts 
averred,  but  on  an  inference  that,  by  reason 
of  the  circumstances  of  their  election,  the 
directors  will  violate  their  duty  and  com- 
mit a  breach  of  trust.  There  is,  however, 
no  presumption  that  officers  will  commit  a 
breach  of  trust.  The  charge  should  rest 
on  some,  act,  affirmative  or  permissive, 
manifestly  in  violation  of  duty,  and  mani- 
festly the  result  of  fraud,  and  not  of  errone- 
ous judgment."  Fraud  is  largely  a  conclu- 
sion of  law,  and  all  our  cases  agree  that 
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general  allegations  which  do  not  set  fortb 
the  particular  circumstances  are  not  suffi- 
cient. Where  it  satisfactorily  appears  tliat 
a  demand  upon  the  officers  of  a  corporation 
would  be  useless,  such  a  course  need  not 
be  pursued;  but  here  the  plaintiff  has  not 
made  it  plain  from  facts  stated  that  a  ma- 
jority of  the  board  of  directors  of  the  cor- 
poration in  question  had  beeij,  or  probably 
would  have  been,  faithless  to  their  trust, 
hence  he  has  not  shown  a  right  to  maintain 
the  suit  in  his  individual  capacity.  We 
have  held:  "The  right  of  an  individual 
stockholder  to  act  for  the  corporation  is  ex- 
ceptional and  only  arises  on  a  clear  show- 
ing of  special  circumstances,  among  which 
inability  or  unwillingness  of  the  corporation 
itself,  demand  upon  the  r^^lar  corporate 
management,  and  refusal  to  act,  are  im- 
perative requisites.  And  the  refusal  by  the 
corporate  management  must  appear  affirm- 
atively to  be  a  disregard  of  duty,  and  not 
an  error  of  judgment;  a  nonperformance 
of  a  manifest  official  obligation,  amounting 
to  a  breach  of  trust.  .  .  .  There  must 
be  averred  and  proved  an  actual  application 
to  the  directors,  and  a  refusal  by  them  to 
bring  suit  or  to  allow  plaintiff  to  do  so 
in  the  corporate  name;  and,  where  miscon- 
duct of  the  directors  themselves  is  alleged, 
the  bill  must  show  an  effort  to  secure  plain- 
tiff's rights  through  meetings  of  the  corpo- 
ration." Wolf  V.  Pennsylvania  R.  Co.  195- 
Pa.  91,  94,  45  Atl.  936;  McCloskey  v.  Snow- 
den,  212  Pa.  249,  108  Am.  St.  Rep.  867,  61 
Atl.  796.  A  shareholder  has  no  distinct  and 
individual  title  to  the  moneys  and  property 
of  a  corporation.  Bid  well  v.  Pittsburgh,  O. 
&  E.  L.  Pass.  R.  Co.  114  Pa.  535,  541.  6 
Atl.  729.  In  McMullen  v.  Ritchie  (C.  C.) 
64  Fed.  253,  262,  Mr.  Justice  Lurton,  then 
a  United  States  circuit  judge,  stated :  ''Tlic 
injury  done  by  the  defendants,  if  any,  was 
done  to  the  corporation.  .  .  .  The  wrong, 
if  actionable,  was  one  to  be  remedied  by  an 
action  by  the  corporation,  or  by  a  share- 
holder for  the  benefit  of  the  corporation 
upon  the  refusal  of  the  corporation  to  sue. 
A  stockholder  cannot  maintain  a  suit  for 
the  indirect  injury  done  him  as  an  indirect 
result  of  an  injury  to  the  corporation.  This 
is  too  obvious  to  need  elaboration."  These 
words  are  applicable  to  the  present  case. 

While  the  Mississippi  River  Coaling  Com- 
pany was  named  as  a  defendant,  it  was 
never  served,  and  did  not  appear.  The 
learned  court  below  rightly  decided  that  the 
presence  of  this  corporation  as  a  party  to 
the  record  was  indispensable  to  the  main- 
tenance of  the  action.  The  rights  of  the 
plaintiff  depended  upon  those  of  the  coaling 
company,  and  the  latter  was  not  before  the 
court.  Not  only  was  its  presence  necessary 
to  the  plaintiff,  but  the  defendants  were  en- 
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titled  thereto  so  that  the  corporation  might 
be  concluded  by  any  decree  entered  against 
them,  and  the  company  itself  was  entitled 
to  notice  in  order  that  its  interest  and  the 
rights  of  its  creditors  might  be  protected. 
See  quotations  from  standard  te2ct-books 
upon  this  point  in  Willoughby  y.  Chicago 
Junction  R.  &  Union  Stockyards  Co.  50  N. 
J.  £q.  656,  25  AtL  277,  280,  281,  and  Eldred 
▼.  American  Palace-Car  Co.  44  C.  C.  A.  554, 
105  Fed.  457,  458.  There  is  nothing  upon 
the  record  to  show  that  it  was  impossible 
to  secure  service  upon  the  individual  de- 
fendants in  the  domicil  of  the  foreign  cor- 
poration. They  were  officers  of  that  com- 
pany, and,  in  the  absence  of  any  averment 
to  the  CMitrary,  it  is  but  reasonable  to  as- 
nunc  that  they  could  have  been  served  in 
the  state  in  which  that  corporation  had  its 
being  and  transacted  its  business. 

It  appears  from  the  bill  that  the  dealings 
between  Jutte  A  Company  and  the  coaling 
company  were  adjudicated  in  an  action  at 
law  brought  by  the  former  against  the  lat- 
ter in  the  year  1907,  in  the  United  States 
circuit  cotirt  for  the  eastern  district  of 
Louisiana,  and  that  a  judgment  for  a  con- 
siderable sum  was  secured  against  the  coal- 
ing company.  The  plaintiff  sought  to  have 
the  court  below  inquire  into  and  practically 
let  aside  that  judgment  as  fraudulent,  upon 
the  general  averment  that  the  suit  was  "kept 
wholly  secret  from  your  orator;"  that  the 
•ervioe  was  upon  the  secretary  and  treas- 
urer of  the  coaling  company,  who  was  the 
ton  of  one  of  the  other  defendants  and  in 
the  employ  of  Jutte  Jk  Company;  that  the 
claim  adjudicated  was  "wrongfully  and 
fraudulently  excessive;"  that  Jutte  &  Com- 
pany **had  no  proper  legal  cause  of  action 
against  the  said  Mississippi  River  Coaling 
Company;"  that  the  proceedings  were 
"wrongful,  fraudulent,  and  oppressive,  and 
the  judgment  in  said  suit  was  procured  by 
deceit  upon  the  court  .  .  .  and  was 
part  of  the  general  wrongful  and  fraudulent 
icheme  and  design  of  the  defendants  .  .  . 
for  the  purpose  of  preventing  your  orator 
from  getting  the  benefit  to  which  he  was 
entitled  as  a  stockholder  of  the  said  .  .  . 
coaling  company."  Had  it  been  proper  for 
the  court  below  to  review  this  judgment, 
it  was  not  called  upon  to  do  so  under  these 
general  averments.  We  are  convinced  that 
no  error  was  committed  in  determining  that 
''it  would  be  highly  improper  .  .  .  un- 
der the  averments  of  this  bill  to  undertake 
to  ascertain  whether  or  not  the  dock  com- 
pany was  properly  served  with  process,  and 
whether  or  not  the  judgment  of  that  court 
was  excessive  in  amount." 

In  the  eves  of  the  law  as  laid  down  in 
this  state  the  gravamen  of  the  bill,  so  far 
as  respects  the  demurrants,  concerns  the 
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management  of  the  internal  affairs  of  a  for- 
eign corporation.  As  to  this,  we  have  said : 
"A  Pennsylvania  resident  has  no  right  to 
call  upon  the  courts  of  his  own  state  to 
protect  him  from  the  consequences  of  a 
voluntary  membership  in  a  foreign  corpora- 
tion. By  the  very  act  of  membership  he 
intrusted  his  money  to  the  management  of 
a  corporation  owing  its  existence  to  and 
governed  by  the  laws  of  another  state.  .  .  . 
Without  doubt,  courts  of  equity  in  Pennsyl- 
vania have  .  .  .  jurisdiction  to  enjoin 
unlawful  acts  by  such  corporations;  .  .  . 
but  they  have  no  jurisdiction  as  to  their 
internal  management.  What  constitutes  in- 
ternal management  is  well  defined  by  Stone, 
J.,  in  North  State  Copper  &  Q.  Min.  Co.  v. 
Field,  64  Md.  151,  20  Atl.  1039:  'Where 
the  act  complained  of  affects  the  complain- 
ant solely  in  his  capacity  as  a  member  of 
the  corporation,  whether  it  be  as  stock- 
holder, director,  president,  or  other  officer, 
and  is  the  act  of  the  corporation,  whether 
acting  in  stockholders*  meeting,  or  through 
its  agents,  the  board 'of  directors,  then  sucli 
action  is  the  management  of  the  internal 
affairs  of  the  corporation;  and,  in  case  of 
a  foreign  corporation,  our  courts  will  not 
take  jurisdiction.' "  Madden  v.  Penn  Elec- 
tric Light  Co.  181  Pa.  617,  621,  622,  38 
L.R.A.  638,  37  Atl.  817,  818.  This  was 
said  in  a  case  where  the  business  and  tan- 
gible property  of  the  foreign  corporation 
were  within  our  own  state,  and  where  stock- 
holders charged  the  corporate  management 
with  conduct  "which  depreciated  and  ren- 
dered valueless  their  stock,"  and  it  was 
repeated  under  like  circumstances  in  Mc- 
Closkey  v.  Snowden,  supra.  The  present 
corporation  has  no  property,  and  does  not 
conduct  its  business  in  this  state. 

We  have  examined  Sloan  v.  Clarkson,  105 
Md.  171,  66  Atl.  18;  Miller  v.  Quincy,  170 
N.  Y.  294,  72  N.  E.  116;  Babcock  v.  Far- 
well,  245  111.  14,  137  Am.  St.  Rep.  284,  91 
N.  E.  683,  19  Ann.  Cas.  74;  State  ex  rel. 
Watkins  v.  North  American  Land  &  Tim- 
ber Co.  106  La.  621,  87  Am.  St.  Rep.  309, 
31  So.  172;  Beale,  Foreign  Corp.  §§  309- 
312;  3  Clark  &  M.  Priv.  Corp.  §  865,  and 
the  other  cases  cited  by  the  appellants,  and, 
while  some  of  these  do  not  entirely  agree 
with  the  Pennsylvania  doctrine,  it  is  to  be 
noted  that  in  each  instance  where  other  ju- 
risdictions have  taken  a  more  liberal  view 
than  our  own  in  reference  to  granting  re- 
lief involving  an  inquiry  into  the  manage- 
ment of  the  internal  affairs  of  a  foreign 
corporation  the  business  and  property  of 
the  corporation  affected  were  within  the 
jurisdiction  of  the  court.  In  view  of  tlu» 
circumstances  of  the  present  case,  wc  do  not 
feel  that  a  departure  from  our  own  rule 
would  be  justifiable;  but  in  a  case  free  fronf> 
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the  peculiar  difficultieB  of  this  one,  where 
the  foreign  corporation  was  served  and  all 
the  parties  or  property  directly  involved 
was  within  the  jurisdiction  of  the  court,  if 
the  actual  exercise  of  visitorial  powers  is 
not  requisite  to  the  relief,  the  rule  as  to 
noninterference  should  be  restricted  and  not 
carried  further  than  is  absolutely  required 
by  universal  fixed  rules  of  law;  for,  where 
possible,  we  should  prevent  its  use  as  a 
cloak  to  cover  apparent  fraudulent  conduct 
on  the  part  of  officers  of  foreign  corpo- 
rations to  the  prejudice  of  Pennsylvania 
stockholders. 

For  the  reasons  already  stated,  the  court 
could  have  done  naught  else  than  dismiss 
the  plaintiff's  case;  but,  in  addition,  the  de- 
murrer raised  the  point  that  the  bill  was 
multifarious,  and  this  also  was  well  taken; 
for  in  effect  it  seeks  to  maintain,  first,  an 
action  by  the  plaintiff  as  a  stockholder  of 
the  coaling  company  on  behalf  of  that  com- 
pany to  recover  against  certain  of  its  di- 
rectors and  one  of  its  stockholders  for 
losses  growing  out  of  An  alleged  fraudulent 
and  collusive  management  of  its  affain^ 
next,  an  action  of  the  same  character 
against  C.  Jutte  &  Company  to  recover  prof- 
its made  by  that  concern  on  coal  sold  which 
should  have  been  disposed  of  through  the 
coaling  company;  lastly,  an  action  by  the 
plaintiff  individually  against  the  directors 
of  the  coaling  company  and  C.  Jutte  &  Com- 
pany to  recover  for  the  depreciation  in  the 
value  of  his  stock  in  the  former  company. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  af- 
firmed, at  the  cost  of  the  appellant. 


GEORGIA  SUPREME  COURT. 

S.  D.  CASSIDY,  Plff.  in  Err, 

V. 

C.  M.  WILEY,  Ordinary. 

(141  6a.  331,  80  S.  E.  1046.) 

Intoxicating  liquor  -*  misuse  of  license 
—  effect. 

1.  Where  a  person  operating  a  place  of 
business  under  a  license  authorizing  the 
sale  by  retail  of  drinks  in  imitation  of  or 
intended  as  a  substitute  for  beer,  ale,  wine, 
whisky,  or  other  alcoholic,  spirituous,  or 
malt  liquors,  under  Civ.  Code  1910,  §  1765, 

Headnotes  by  Lumpkin,  J. 


was  convicted  of  unlawfully  keeping  ob 
hand  at  his  place  of  business  alcoholic, 
spirituous,  matt,  and  intoxicating  liquors, 
under  Penal  Code  1910,  §  426,  and  it  waa 
conceded  that  the  place  of  business  so  re- 
ferred to  was  that  where  he  conducted  busi- 
ness under  the  license  above  mentioned, 
ipso  facto,  under  Civil  Code  1910,  §  1769, 
he  became  disqualified  from  holding  an- 
other similar  license. 

Same  —  refusal  of  license. 

2.  Under  such  circumstances,  there  was 
no  breach  of  duty  on  the  part  of  the  ordi- 
nary in  refusing  to  issue  to  such  person  a 
new  license  to  conduct  the  same  business, 
and  there  was  no  error  on  the  part  of  the 
superior  court  in  refusing  to  compel  him 
to  do  so  by  writ  of  mandamus. 

Constitutional  law  —  refusal  of  liquor 
license  —  dcprivatton  of  rights. 

3.  The  provision  of  Civil  Code  1910, 
§  1760,  in  regard  to  disqualifying  one  who 
has  violated  the  prohibition  law  under  color 
of  his  license  to  sell  what  is  commonly 
called  "near  beer"  from  holding  another 
license  to  conduct  that  business,  as  applied 
to  one  who  has  been  convicted  of  keeping 
spirituous,  malt,  and  intoxicating  liquors 
at  his  place  of  business,  is  not  in  conflict 
with  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  as  depriving  the 
applicant  for  the  license  of  liberty  or  prop- 
erty without  due  process  of  law,  nor  is  it 
violative  of  the  clause  of  the  state  Con- 
stitution containing  a  similar  provision. 

(February  18,  1914.) 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  denying 
a  writ  of  mandamus  to  compel  the  issuance 
to  petitioner  of  a  license  to  sell  a  substi- 
tute for  beer.    Affirmed. 

Statement  by  liumpkin,  J.: 

S.  D.  Cassidy  filed  a  petition  for  manda- 
mus against  C.  M.  Wiley,  ordinary  of  Bibb 
county,  to  compel  the  respondent  to  issue 
to  him  a  license  to  conduct  the  business  of 
selling  a  commodity  in  imitation  of  or  in- 
tended as  a  substitute  for  beer,  under  Civil 
Code  1910,  §§  1763,  1765.  The  court  grant- 
ed a  rule  nisi,  and  upon  the  final  hearing 
the  case  was  submitted  to  the  judge  upon 
an  agreed  statement  of  facts,  which  was  in 
substance  as  follows:  On  November  11, 
1913,  the  plaintiff  applied  to  the  ordinary 
for  a  license  for  that  year  to  engage  in  the 
sale  of  a  commodity  in  imitation  of  or  in- 
tended as  a  substitute  for  beer.  The  ordin- 
ary asked  the  plaintiff  if  he  had  been  con- 


Note.  —  There  appears  to  be  no  other 
case  on  the  exact  point  decided  in  the  above 
case  as  to  the  refusal  of  a  license  to  sell 
''soft"  drinks  because  of  the  unlawful  sale 
of  intoxicating  liquors. 

In  general  as  to  the  power  to  prohibit  or 
regulate  the  sale  of  "soft"  drinks,  see  note 
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to    Tolliver   v.    Blizzard,    34    L.R.A.(N.S.) 
890. 

As  to  power  of  municipality  to  regulate 
the  sale  of  nonintoxieating  alcoholic  bever- 
ages, see  note  to  State  v.  Dannenburg,  26 
L.R.A.(N.S.)   890. 
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▼icted  for  a  vioiation  of  the  prohibition  law 
•ince  its  passage  in  1908,  and  the  plaintiff 
admitted  that  he  was  so  convicted  in  June, 
1911.  Thereupon  the  ordinary  refused  to 
iflsue  to  him  a  license,  on  the  ground  that 
{  1769  of  the  Code  prohibited  the  plaintiff 
irom  obtaining  a  license.  In  the  year  1911 
the  plaintiff  was  engaged  in  the  business  of 
the  sale  of  a  beverage  or  drink  in  imitation 
of  or  intended  as  a  substitute  for  beer, 
nnder  a  lieense  by  the  state;  this  license  be- 
bg  granted  to  him  on  January  3,  1911,  as 
a  reUiler  of  "near  beer."  On  July  3,  1911, 
the  plaintiff  was  convicted  on  an  indictment 
charging  him  with  a  misdemeanor,  in  that 
on  the  5th  day  of  May,  1911,  in  Bibb  coun- 
ty, Georgia,  he  did  then  and  there  unlaw- 
fully keep  on  hand  at  his  place  of  business 
alcoholic,  spirituous,  malt,  and  intoxicating 
liquors.  The  unlawful  keeping  on  hand,  for 
which  the  plaintiff  was  convicted,  occurred 
during  the  year  1911  at  the  plaintiff's  place 
of  business,  where  he  held  the  "near  beer" 
license  above  referred  to,  and  while  he  was 
operating  his  place  of  business  under  that 
license.  In  addition  to  the  agreed  state- 
ment of  facts,  an  affidavit  of  the  petitioner 
was  introduced,  which  in  substance  was  as 
follows:  In  June,  1911,  he  was  engaged  in 
the  business  of  the  sale  of  a  commodity  or 
a  beverage  in  imitation  of  or  a  substitute 
for  beer,  and  was  operating  a  place  of  busi- 
ness in  the  city  of  Macon,  under  and  by 
Tirtue  of  a  license  issued  to  him  by  the 
ordinary  of  the  county  of  Bibb  and  a  license 
issned  to  him  by  the  mayor  and  council  of 
the  city  of  Macon.  While  thus  engaged  he 
kept  on  hand  at  his  place  of  business  cer- 
tain intoxicating  beverages;  but  they  were 
not  kept  by  him  under  color  of  the  license 
granted  to  him  for  the' sale  of  a  commodity 
or  a  beverage  in  imitation  of  or  substitute 
for  beer,  but  they  were  kept  at  his  place  of 
basiness  in  violation  of  law.  The  court  de- 
nied the  mandamus  absolute,  and  the  peti- 
tioner excepted. 

Mr.  Jesse  Harris  for  plaintiff  in  error. 

Messrs.  Feagin  &  Hancock,  for  defend- 
ant in  error: 

The  penalty  imposed  by  §  1769  of  the 
Code  is  not  a  part  of  the  tax  act,  or  a  part 
of  an  act  for  the  purpose  of  raising  revenue. 

Bnrch  v.  Savannah,  43,  Ga.  598;  Cassidy 
T.  Macon,  133  Ga.  690,  66  S.  £.  941 ;  Camp- 
bell V.  Thomasville,  6  Ga.  App.  228,  64  S,  E. 
815;  Fincher  v.  CoUum,  2  Ga.  App.  740,  59 
S.  E.  22. 

Section  1769  of  the  Code  violates  none  of 
the  Amendments  of  the  Constitution  of  the 
United  States. 

Black,  Intoxicating  Liquors,  p.  36;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
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923,   6   Sup.   Ct.   Rep.   357;    New    York   v. 
Miln,  11  Pet.  102,  9  L.  ed.  648. 

Before  petitioner  would  be  entitled  to  the 
mandamus,  his  legal  right  to  the  perform- 
ance of  the  particular  act  of  which  perform- 
ance is  sought  to  be  compelled  must  be 
clear  and  complete. 

26  Cyc.  pp.  151,  156,  160-162,  193;  Wood 
V.  Board  of  Education,  137  Ga.  808,  74  &  £. 
540. 

A  regulation  requiring  an  applicant  for  a 
''near  beer"  license  to  be  of  good  character 
is  a  reasonable  and  valid  regulation. 

Campbell  v.  Thomasville,  6  Ga.  App.  212, 
64  S.  £.  815. 

linmpkin,  J.,  delivered  the  opinion  of 
the  court: 

The  present  case  arises  under  an  applica- 
tion for  a  mandamus  absolute  to  compel 
the  ordinary  to  issue  a  license  authorizing 
th«  petitioner  to  sell  what  is  commonly 
known  as  "near  beer."  It  has  been  held  by 
this  court  several  times  that,  in  order  to 
entitle  one  to  the  writ  of  mandamus,  it 
must  appear  that  he  has  a  clear  legal  right 
to  have  a  particular  act  performed,  the  do- 
ing of  which  he  seeks  to  have  enforced.  Ad- 
kins  V.  Bennett,  138  Ga.  118  (1),  74  S.  E. 
838. 

Civil  Code  1910,  §  1769,  reads  as  follows: 
*'Any  person  who  shall  sell,  or  furnish,  keep, 
or  give  away,  under  color  of  the  license  here- 
in required,  any  liquor,  drink,  or  beverage 
prohibited  by  law,  shall,  in  addition  to  any 
penalty  which  he  may  otherwise  be  liable 
to,  forfeit  said  license  and  be  forever  dis- 
qualified from  holding  any  such  license  or 
being  in  the  employment  of  any  person 
holding  such  license;  and  any  person  hold- 
ing such  license  who  shall  knowingly  cm- 
ploy  any  person  so  disqualified  shall  forfeit 
his  license  and  be  in  like  manner  disquali- 
fied." In  Cassidy  v.  Howard,  140  Ga.  844, 
80  S.  E.  1,  it  was  held  that,  in  an  equitable 
proceeding  to  abate  and  enjoin  a  "blind 
tiger"  under  the  provisions  of  Civil  Code 
1910,  §§  5335  et  seq.,  on  the  hearing  of  the 
application  for  an  interlocutory  injunction, 
the  defendant  could  not  be  adjudged  to  be 
disqualified  from  doing  business  under  a 
"near  beer"  license  held  by  him,  from  ever 
doing  business  under  any  such  a  license, 
and  from  being  employed  by  another  en- 
gaged in  business  under  such  a  license,  and 
that,  in  such  a  proceeding,  he  could  not  be 
enjoined  from  so  doing.  It  was  said  in  the 
opinion  that  the  expression,  "in  addition  to 
any  penalty  which  he  may  otherwise  be 
liable  to,"  he  shall  forfeit  his  license,  etc., 
was  inapplicable  to  the  equitable  proceed- 
ing provided  by  the  statute  for  the  abate- 
ment of  a  "blind  tiger,"  but  constituted  an 
additional  penalty  upon  such  person,  if  con- 
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yicted  of  a  violation  of  the  general  prohi- 
bition law.  This  decision,  however,  did  not 
hold  that  the  indictment  for  a  violation  of 
the  prohibition  law  must  allege,  and  the 
evidence  prove,  that  the  violation  was  under 
color  of  the  license  held  by  the  defendant, 
and  that  the  judge  in  trying  the  criminal 
case  had  to  include  in  his  sentence  a  dec- 
laration of  disqualification.  The  law  does 
not  so  provide,  but  expressly  declares  that, 
in  addition  to  any  penalty  to  which  he  may 
otherwise  be  liable,  he  shall  forfeit  his  li- 
cense, and  be  forever  disqualified  from  hold- 
ing any  such  license.  The  language  of  this 
act  makes  it  self-operative.  By  the  Penal 
Code  1910,  §  426,  the  sale,  bartering,  giv- 
ing away  to  induce  trade,  or  keeping  or  fur- 
nishing, or  ^manufacturing,  or  keeping  on 
hand  at  a  place  or  business  of  any  alcoholic, 
spirituous,  malt,  or  intoxicating  liquors,  is 
declared  to  be  a  misdemeanor.  For  a  vio- 
lation of  this  law,  an  offender  is  subject  to 
fine  or  imprisonment,  or  both.  If  a  person 
holding  a  "near  beer*'  license,  under  color 
of  it,  violates  the  law  just  mentioned,  and 
is  convicted  of  such  violation,  he  is  subject 
to  fine  or  imprisonment;  but,  in  addition, 
the  Civil  Code  1910,  §  1769,  declares  him 
to  be  disqualified  from  thereafter  engaging 
in  that  character  of  business.  Ipso  facto 
upon  conviction  he  becomes  disqualified, 
and  it  requires  no  judgment  of  disqualifica- 
tion to  make  him  so.  It  is  the  law,  not  a 
judgment  announcing  it,  which  works  the 
disqualification.  It  is  suggested  that  he 
should  be  indicted  for  violating  the  pro- 
hibition law  "under  color  of  the  license," 
and  should  be  tried  and  convicted  therefor, 
and  sentenced  accordingly.  The  difficulty 
about  this  suggestion  is  that  there  i.3  no 
such  distinct  criminal  offense  as  violating 
the  prohibition  law  under  color  of  a  license. 
Section  426  of  the  Penal  Code  creates  no 
such  offense  different  from  any  other  viola- 
tion of  the  law,  and  §  1769  of  the  Civil  Code 
does  not  undertake  to  create  a  new  criminal 
offense,  but  simply  to  provide  for  a  disquali- 
fication arising  from  a  conviction  under  the 
other  law.  If  an  indictment  should  under- 
take to  describe  a  different  offense  from 
that  provided  in  the  statute,  either  it  might 
be  demurrable,  or  the  superadded  words 
might  be  surplusage.  But  no  new  offense 
can  be  created  by  the  courts  by  tacking  a 
civil  statute  onto  a  criminal  one. 

There  are  two  classes  of  forfeitures,  dis- 
qualifications, or  the  like.  In  one  class 
they  are  made  a  part  of  the  penal  statute, 
enter  into  the  trial  of  the  criminal  case, 
and  are  declared  as  a  part  of  the  sentence 
pronounced  by  the  court  in  that  case.  In 
the  other  they  do  not  foim  any  part  of 
the  trial  or  sentence  in  the  criminal  case; 
but  the  forfeiture  or  disqualification  is  de- 
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Glared  by  the  statute  itself  upon  the  hap- 
pening of  some  event,  such  as  a  conviction 
under  the  penal  law,  or  a  judgment  impos- 
ing the  usual  penalty  under  that  law. 
Under  the  first  class  of  statutes  mentioned, 
a  judgment  of  forfeiture  or  disqualification 
is  necessary.  Under  the  latter,  no  judg- 
ment declaring  a  forfeiture  is  essential;  but 
from  the  existence  of  certain  facts  the  law 
declares  a  certain  result.  Both  classes  of 
statutes  have  been  recognized  as  legal  in 
this  state.  In  Newman  v.  State,  101  Ga. 
637,  28  S.  £.  1006,  the  statute  under  con- 
sideration declared  that,  "if  any  vendor  of 
intoxicating  liquors  shall  be  convicted  of 
the  violation  of  any  law  controlling  or  regu- 
lating the  liquor  traffic,  it  shall  be  a  part 
of  the  sentence  that  his  license  shall  be  for- 
feited, and  that  he  shall  be  disqualified  from 
selling  any  form  of  intoxicating  liquors  for 
the  term  of  one  year  from  the  date  of  the 
sentence  in  his  own  name  or  right  as  agent 
or  otherwise,  and,  if  he  shall  sell,  or  be- 
come in  any  way  interested  in  the  sale  of, 
such  liquors  after  his  license  has  been  re- 
voked, he  shall  be  guilty  of  a  misdemeanor.'* 
Here  the  revocation  of  the  license  and  dis- 
qualification were  distinctly  made  a  part 
of  the  sentence  to  be  imposed  by  the  trial 
judge,  and  it  only  became  a  misdemeanor 
for  the  defendant  to  sell  liquor  after  such 
a  revocation  was  made.  It  was  according- 
ly held  that,  as  the  judgment  must  follow 
the  pleadings,  the  indictment  or  present- 
ment should  charge  that  the  defendant  was^ 
a  licensed  dealer.  On  the  other  hand,  in 
Sprayberry  ▼.  Atlanta,  87  6a.  120,  13  S.  E. 
107,  a  municipal  ordinance,  enacted  under 
charter  authority,  provided  that  "the  con- 
viction in  a  state  court  of  any  person  li- 
censed to  retail  spirituous  or  malt  liquors,, 
for  the  violation  of  the  state  statute  in  re- 
lation to  the  sale  of  ardent  spirits  to  a 
minor  or  a  person  already  intoxicated,  or 
the  conviction  of  a  retailer  before  the  re- 
corder's court  for  the  violation  of  any  of 
the  provisions  of  this  ordinance,  shall  work 
an  immediate  revocation  of  the  license  of 
such  person;  and  for  any  further  exercise 
of  the  privilege  granted  by  such  license  he 
shall  be  punished  as  one  retailing  without 
license."  Evidently  it  was  not  necessary, 
under  an  indictment  in  the  state  court  or 
the  summons  in  the  recorder's  court,  for  a 
judgment  of  forfeiture  of  the  municipal  li- 
cense to  be  declared.  There  was  no  pro-- 
vision  of  law  for  any  such  declaration. 
But,  upon  a  judgment  of  conviction,  the 
law  itself  provided  for  the  forfeiture.  In 
delivering  the  opinion,  Mr.  Justice  Simmons 
said  (87  Ga.  124):  "And  we  think  they 
ciin  also  impose  a  condition  that,  upon  his 
conviction  of  a  violation  of  a  state  law  or 
of  a  city  ordinance  regulating  the  sale  of 
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liquors,  his  license  shall  be  ipso  facto  re- 
voked." In  Cassidy  v.  Macon,  133  Ciii.  689, 
66  S.  E.  941,  the  ordinance  involved  provid- 
ed that  the  conviction  of  the  holder  of  a 
"near  beer"  license  of  a  violation  of  the 
municipal  ordinance  prohibiting  the  having 
or  keeping  of  intoxicating  liquors  in  the 
city  for  the  purpose  of  illegal  sale  should 
work  an  immediate  cancelation,  revocation, 
and  forfeiture  of  such  license.  There  was 
no  provision  in  the  ordinance  requiring  the 
recorder  to  declare  a  forfeiture,  and  it  ap- 
pears from  the  record  on  file  that  the  judg- 
ment of  the  recorder  did  not  contain  any 
such  declaration.  A  resolution  was  intro- 
duced before  the  municipal  council  to  de- 
clare a  revocation  and  cancelation  of  the 
license,  and  the  person  to  whom  it  had  been 
granted  filed  an  equitable  petition  to  en- 
join the  municipality  from  interfering  with 
his  business.  If  it  had  been  necessary  to 
Iiave  a  judgment  of  forfeiture,  the  introduc- 
tion before  the  municipal  council  of  an  ex 
parte  resolution  would  not  have  answered. 
This  court  gave  it  no  efifect  in  considering 
the  case,  but  upheld  the  ordinance  provid- 
ing for  a  revocation  or  forfeiture  ipso  facto 
upon  conviction.  The  difference  in  views  of 
some  of  the  judges  who  presided  in  that 
case  will  be  mentioned  later. 

There  are  other  laws  providing  for  cer- 
tain disqualifications  besides  those  in  re- 
gard to  the  sale  of  liquor  or  "near  beer." 
The  Constitution  declares  that  "no  person 
who,  after  the  adoption  of  this  Constitu- 
tion, being  a  resident  of  this  state,  shall 
have  been  convicted  of  fighting  a  duel  in  this 
state,  or  convicted  of  sending  or  accepting 
a  challenge,  or  convicted  of  aiding  or  abet- 
ting such  duel,  shall  hold  office  in  this  state, 
unless  he  shall  have  been  pardoned;  and 
every  such  person  shall  also  be  subject  to 
such  punishment  as  may  be  prescribed  by 
law."  Civil  Code  1910,  §  6407.  Here  is  a 
provision  for  the  imposition  of  the  ordinary 
punishment  under  the  penal  law,  and  also 
for  a  disqualification  arising  from  a  con- 
viction; but  it  would  hardly  be  contended 
that  the  constitutional  disqualification 
would  be  of  no  force  unless  the  judge,  in 
pronouncing  sentence,  saw  fit  to  incorporate 
in  it  such  a  provision.  By  the  Civil  Code 
1910,  §  35,  it  is  declared  that  certain  classes 
of  persons  shall  not  be  permitted  to  vote. 
One  of  these  classes  includes  ".those  who 
shall  have  been  convicted  in  any  court  of 
competent  jurisdiction  of  treason  against 
the  state,  of  embezzlement  of  public  funds, 
malfeasance  in  office,  bribery,  or  larceny,  or 
of  any  crime  involving  moral  turpitude, 
punishable  by  the  laws  of  this  state  with 
imprisonment  in  the  penitentiary,  unless 
such  person  shall  have  been  pardoned." 
Here  is  a  disqualification  resulting  by  stat- 
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ute  from  the  fact  of  conviction.  But  no 
judge  ever  thought  of  including  in  every 
sentence  pronounced  upon  a  person  so  con^ 
victed  that  he  should  be  disqualified  from 
voting,  nor  will  it  be  contended  that  the 
disqualification  would  be  inoperative  be* 
cause  it  was  not  declared  by  the  judge.         ( 

In  the  statute  now  under  consideration 
there  is  no  hint  of  any  requirement  that 
either  the  indictment  or  accusation  or  sen- 
tence should  include  any  provision  in  re- 
gard to  disqualification.  Indeed,  there  is 
nothing  in  express  terms  said  about  any 
conviction,  but  only  as  to  the  perpetration 
of  certain  acts.  But^  in  view  of  the  expres- 
sion that  under  such  circumstances  the  per- 
son, "in  addition  to  any  penalty  which  he 
may  otherwise  be  liable  to,"  shall  forfeit 
his  license,  and  be  disqualified  from  holding 
another,  this  court,  in  Cassidy  ▼.  Howard, 
140  Ga.  844,  80  S.  E.  1,  referred  to  the 
forfeiture  and  disqualification  as  something 
resulting,  in  addition  to  the  imposition  of 
the  usual  penalties,  from  a  conviction. 
While  the  expression  was  used  in  the  opin- 
ion that  it  was  an  additional  penalty  to  be 
imposed  upon  such  person  if  convicted,  this 
did  not  mean  that  it  must  be  imposed  by 
the  judge,  but  by  the  law.  To  hold  other- 
wise would  require  this  court  to  construct 
by  implication  a  new  and  additional  crime, 
or  element  of  a  crime,  not  contained  in  the 
penal  statute,  and  to  authorize  the  intro- 
duction, on  the  trial  of  one  prosecuted 
under  the  Penal  Code,  of  a  new  issue  in  ad- 
dition to  the  one  provided  by  the  penal  stat- 
ute itself,  and  to  do  this  by  the  construc- 
tion of  a  distinct  and  separate  civil  statute. 
This  court  has  no  authority  to  do  any  such 
thing.  The  real  point  determined  in  the 
Cassidy  Case  was  that  the  statutory  pro- 
vision in  regard  to  abating  or  enjoining  a 
"blind  tiger"  did  not  include  the  right  to 
declare  a  forfeiture  of  the  license  or  a  dis- 
qualification to  hold  one. 

Without  undertaking  to  give  an  exact 
definition  of  the  expression,  "under  color  of 
the  license  herein  required,"  it  is  plain  that 
the  conduct  of  the  petitioner  for  the  writ 
of  mandamus,  which  brought  about  his  con- 
viction, was  under  color  of  his  license  with- 
in the  meaning  of  the  statute.  It  was  ad- 
mitted in  the  aj'^reed  statement  of  facts 
that  the  petitioner  was,  in  1911,  engaged 
in  the  business  of  selling  a  beverage  or 
drink  in  imitation  of  or  intended  as  a  sub- 
stitute for  beer,  under  a  license  granted  by 
the  state  for  that  purpose,  and  that  he  was 
convicted  in  the  city  court  of  Macon  of  un- 
lawfully keeping  on  hand  at  his  place  of 
business  alcoholic,  spirituous,  malt,  and  in- 
toxicating liquors;  and  it  was  further  ad- 
mitted that  this  unlawful  keeping  occurred 
at  the  place  of  business  for  the  operation 
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of  which  he  held  a  license,  and  while  hei 
was  conducting  business  under  such  license. 
His  only  authority  or  color  of  authority  for 
conducting  business  at  that  place,  so  far  as 
the  record  shows,  was  by  virtue  of  his  "near 
beer"  licenses.  While  doing  such  under  such 
license,  he  violated  the  statute  by  virtue  of 
which  the  license  was  obtained,  did  an  act 
which  was  prohibited  by  it,  and  was  con- 
victed for  that  act  under  a  statute  which 
made  it  penal.  To  hold  that  this  was  not 
within  the  terms  of  the  act  in  regard  to 
the  forfeiture  of  the  license  and  the  dis- 
qualification to  obtain  another,  on  the 
theory  that  the  act  was  not  done  under 
color  of  his  license,  would  be  simply  jug- 
gling with  words.  The  petitioner  made  an 
affidavit  that,  while  the  facts  above  men- 
tioned were  true,  he  did  not  keep  the  liquors 
at  his  place  of  business  under  color  of  his 
license,  but  in  violation  of  the  law.  A  wit- 
ness may  sometimes  aid  a  court  in  ascer- 
taining the  facts,  or  may  render  their  as- 
certainment difficult.  But  the  law.  cannot 
be  changed  by  affidavit. 

If  the  law  provides  a  disqualification  for 
one  applying  for  a  license  of  this  character, 
and  its  terms  are  applicable  to  the  present 
plaintiff  in  error,  it  follows  as  a  matter  of 
course  that  he  had  no  right  to  compel  the 
ordinary  to  grant  to  him  such  a  license,  and 
that  there  was  no  error  in  refusing  to  grant 
a  mandamus  absolute  to  compel  that  officer 
to  do  so. 

3.  The  provision  of  the  act  of  1908  (Acts 
Extra  Sess.  1908,  p.  1112)  which  is  codified 
in  the  Civil  Code  1910,  §  1769,  was  at- 
tacked as  unconstitutional.  It  was  contend- 
ed that  it  was  violative  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  "in  that  it  deprived  your  relator  of 
the  right  to  earn  a  livelihood,  which  is  con- 
trary to  the  Constitution  of  the  United 
States  and  the  Amendments  thereof;"  and 
also  that  the  refusal  of  the  ordinary  to 
issue  the  license  was  in  violation  of  article 
1,  ^  3,  of  the  Constitution  of  the  state, 
which  likewise  declares  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property,  ex- 
cept by  due  process  of  law,  "in  that  it  de- 
prives your  relator  of  the  right  to  earn  a 
livelihood  in  a  legitimate  occupation." 
The  Supreme  Court  of  the  United  States 
has  expressly  declared  that  the  14th  Amend- 
ment— broad  and  comprehensive  as  it  is — 
was  not  designed  to  interfere  with  the  po- 
lice powers  of  the  states.  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct.  Rep.  357.  And  the  same  tribunal  (refer- 
ring to  the  powers  possessed  by  the  states, 
and  those  which  had  been  delegated  to  the 
Federal  government)  has  said  that  "all  those 
powers  which  relate  to  merely  municipal 
legislation,  or  what  may,  perhaps,  more 
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properly  be  called  internal  police,  are  not 
thus  surrendered  or  restrained,  and  that 
consequently,  in  relation  to  these,  the  au- 
thority of  the  state  is  complete,  unqualified, 
and  exclusive."  New  York  v.  Miln,  11  Pet. 
102,  139,  9  L.  ed.  648,  662;  Bhick,  Intoxicat- 
ing Liquors,  §  27.  In  Stone  v.  Mississippi, 
lol  U.  S.  814,  820,  25  L.  ed.  1079,  1080, 
Mr.  Chief  Justice  Waite  said:  "The  con- 
tracts which  the  Constitution  protects  are 
those  that  relate  to  property  rights,  not 
governmental."  If  the  license  involved 
were  one  to  sell  spirituous  or  malt  liquors, 
it  would  be  settled  by  repeated  adjudica- 
tions that  such  a  license  would  constitute 
neither  a  contract  nor  a  property  right  in 
the  licensee  as  against  the  licensor,  but  a 
mere  permit  to  do  what  would  otherwise 
be  an  offense  against  the  general  law,  and 
that  it  might  be  revoked  or  denied  without 
violating  the  above-mentioned  provision  of 
the  Constitution  of  the  United  States  or 
that  of  the  state.  Ison  v.  Griffin,  98  Ga. 
623,  25  S.  £.  611;  Plumb  v.  Christie,  103 
Ga.  686,  42  L.R.A.  181,  30  S.  £.  759;  Black, 
Intoxicating  Liquors,  §  34;  1  Woollen  &  T. 
Intoxicating  Liquors,  §  124. 

It   is    contended,    however,   that   the    li- 
cense to  sell  a  beverage,  drink,  or  liquor  in 
imitation  of  or  intended  as  a  substitute  for 
beer,  ale,  wine,  whisky,  or  alcoholic,  spiritu- 
ous, or  malt  liquors,  for  which  provision  is 
made  in  the  Civil  Code  1910,  §  1765,  should 
not  be  analogized  to  a  license  to  sell  intoxi- 
cating   liquors,    and    that    traffic    in    such 
drinks  should  not  be  subject  to  police  regu- 
lation like  the  sale  of  spirituous  or  malt 
liquors,  but  should  rather  be  classified  with 
the   ordinary  vocations   of   life  which   ad- 
vance human  happiness,  or  with  trade  and 
commerce  which  do  not  produce,  or  have  a 
tendency  to  produce,  immorality,  suffering, 
or  loss.    But,  if  one  desires  to  do  the  busi- 
ness of  selling  imitations  of  or  substitutes 
for  liquor,  he  must  not  be  surprised  if  the 
law  deems  it  necessary  to  cast  certain  safe- 
guards around  that  business.    These  drinks 
have  come  to  be  designated  by  the  collo- 
quial term   "near  beer."     In  Campbell  ▼. 
lliomasville,  6  Ga.  App.  212,  64  S.  E.  815, 
it  was  held  that  "the  selling  of  'near  beer* 
is  a  business  which,  from  its  very  nature, 
admits  of  strict  regulation  under  the  police 
power.      It    stands   legitimately   in    a   dif- 
ferent  class   from  the  business  of  selling 
drugs,    soda    water,    and    similar    liquids. 
Regulations  may  be  upheld  as  applied  to 
this  occupation  which  would  be  arbitrary 
and  unreasonable  if  there  were  an  attempt 
to  apply  them  to  other  businesses."    In  the 
opinion  Powell,  J.,  said  (6  Ga.  App.  228): 
"The  very  name  *near  beer*  is  as  suggestive 
to  the  guardian  of  the  police  power  of  t 
necessity    for    close    oversight,    regulation. 
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and  eontrol  a«  it  is  to  the  drinking  clashes 
of  possibilities  which  they  may  hope  to  find 
in  the  bererage.  Its  very  name,  so  to  speak, 
is  a  transcript  of  its  character.  A  liquor 
that  is  'near  beer/  looks  like  beer,  smells 
like  beer,  tastes  somewhat  like  beer,  cap- 
able of  cheering,  though  not  of  inebriating, 
well  deserres  the  attention  of  those  whose 
duty  it  is  to  protect  the  health,  peace,  and 
good  order  of  the  community.  The  argu- 
ment that,  since  'near  beer'  is  not  an  intoxi- 
cating liquor,  dealers  in  it  should  stand  on 
the  same  footing  as  dealers  in  soda  water 
and  other  similar  beverages,  well  comports 
with  the  zeal  and  partizanship  which  is  to 
be  expected  of  counsel  in  the  case;  but  we 
would  stultify  ourselTes  if  we  did  not  recog- 
nize an  essential  distinction  and  a  well- 
marked  difference  between  the  two  classes." 
In  Cassidy  y.  Macon,  133  Ga.  689,  66  S.  E. 
941,  this  court  recognized  that  the  tempta- 
tions to  which  persons  engaged  in  selling 
'*near  beer"  may  be  subjected  to  violate  the 
prohibition  law,  and  the  peculiar  facilities 
which  such  a  business  afforded  to  unscrupu- 
lous persons  engaged  therein  for  such  viola- 
tion, with  injurious  consequences  to  the 
peace,  good  order,  and  security  of  the  com- 
munity, furnished  a  proper  basis  for  police 
regulation  of  the  business.  Mr.  Justice  At- 
kinson and  the  writer  of  the  present  opin- 
ion dissented  in  that  case.  They  did  not 
dissent  to  the  view  above  expressed  in  re- 
gard to  what  is  called  ''near  beer,"  but 
to  going  further  and  holding  that  a  separate 
license  held  by  the  same  person  for  the 
sale  of  "soft  drinks,"  such  as  soda  water 
and  the  like,  fell  within  the  same  category, 
and  that  such  license  could  also  be  revoked, 
because  imder  his  "near  beer"  license  the 
holder  of  both  violated  the  law.  There  may 
also  have  been  some  doubt  as  to  the  extent 
of  the  charter  power  there  involved.  The 
right  to  exercise  police  control  over  the 
sale  of  what  is  commonly  known  as  "near 
beer"  was  also  recognized  in  Manor  ▼•  Bain- 
bridge,  136  Ga.  777,  71  S.  E.  1101. 

While,  at  the  time  of  the  passage  of  the 
act  of  1908,  an  extensive  change  was  being 
made  in  the  method  of  dealing  with  the 
penitentiary  convicts,  and  the  obtaining  of 
revenue  in  connection  therewith  was  an  im- 
portant consideration  in  the  passage  of  that 
act,  it  cannot  be  denied  that  it  recognized 
the  nature  of  the  business,  which  was  being 
licensed,  and  made  police  regulations  and 
restrictions  in  regard  to  it.  The  act  has 
since  been  codified  in  the  Code  of  1910  in 
is  1763  et  seq.,  and  that  Code  has  been 
adopted  by  the  legislature.  In  it  the  pro- 
vision now  under  consideration  appears  in 
S  1769.  If  there  was  ever  any  question  as 
to  whether  that  section  might  have  been  ob- 
jectionable as  a  part  of  the  original  act, 
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it  has  now  been  adopted  as  a  part  of  the 
Code.  Central  of  Georgia  R.  Co.  v.  State, 
104  Ga.  831,  42  L.R.A.  518,  31  8.  E.  531. 
In  Carswell  v.  Wright,  133  Ga.  714,  66  S. 
E.  905,  the  provision  under  consideration, 
which  constituted  the  8th  section  of  the 
act,  was  not  held  to  be  unconstitutional; 
but  it  was  merely  said  that,  even  if  it  were 
unconstitutional,  that  would  not  destroy  the 
entire  act. 

It  has  been  said  that  "the  14th  Amend- 
ment forbids  the  states  to  make  or  enforce 
any  law  which  shall  'abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States.'  But  the  right  to  sell  intoxicating 
liquors  is  not  one  of  the  privileges  or  im- 
munities here  contemplated."  Black,  In- 
toxicating Liquors,  §  36.  And  likewise  we 
do  not  think  that  the  right  to  sell  things 
in  imitation  of  or  intended  as  a  substitute 
for  spirituous  or  malt  liquors,  in  a  state 
which  prohibits  the  sale  of  intoxicating  li- 
quors, is  one  of  the  privileges  or  immunities 
of  citizens  of  the  United  States  which  can- 
not be  dealt  with  or  abridged  under  the 
police  power  of  the  state. 

Judgment  affirmed. 

All  the  Justices  concur. 
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STATE  OF  LOUISIANA 

V. 

SAM  GEORGE,  Appt. 

(—  La.  — ,  63  So.  866.) 

Indictment  —  sale  of  Ilqnor  —  disjunc- 
tive —  duplicity. 

Where  an  indictment  follows  the  words 
of  a  statute,  and  charges  one  with  illegally 
selling  "spirituous  or  intoxicating"  liquors, 
the  use  of  the  disjunctive  "or"  does  not 
make  the  indictn^ent  bad  for  duplicity,  as 
the  lawmaking  power  has  the  right  to  make 
the  sale  of  "spirituous"  and  "intoxicating" 
drinks  one  crime,  chargeable  i«  one  indict- 
ment. 

(December  15,  1913.) 

Hcadnote  by  Bbeaux,  Ch.  J. 

Note,— Indictment:  use  of  disjunctive 
**or**^  in  charging  Mnd  or  quality  of 
liquor  sold. 

General  rule. 

"An  indictment  or  information  must  not 
charge  a  party  disjunctively  or  alternative- 
ly in  such  manner  as  to  leave  it  uncertain 
what  is  relied  on  as  the  accusation  against 
him."    22  Cyc.  296. 

It  is  a  general  rule  that  where  a  statute 
makes  it  an  offense  to  do  this  or  that  or  the 
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A  PPEAL  by  defendant  from  a  judgment 
.lx  of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  convicting  him  of  unlaw- 
fully retailing  spirituous  or  intoxicating 
liquors  without  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stewart  &  Crane,  for  appellant: 

An  indictment  or  information  must  not 
charge  a  party,  disjunctively  or  alterna- 
tively, in  such  manner  as  to  leave  it  uncer- 
tain what  is  relied  on  as  to  the  accusation 
against  him,  and  it  is  fatally  defective  for 
uncertainty  when  it  alleges  an  unlawful 
sale  of  "spirituous  or  intoxicating  liquor." 

State  V.  Sullivan,  325  La.  560,  61  So. 
688;  Thompson  v.  State,  37  Ark.  408; 
Grantham  v.  State,  89  Ga.  121,  14  S.  E. 
892;   Smith  v.  State,  19  Conn.  493;  Locke 


V.  Com.  23  Ky.  L.  Rep.  740,  63  S.  W.  795  ; 
Raubold  v.  Com.  Ill  Ky.  433,  63  S.  W.  781  ; 
2  Bishop,  New  Crim.  Proc.  2d  ed.  1913, 
pp.  463,  464;  23  Cyc.  217,  K  93. 

Mr.  G.  A.  Gondran,  with  Messrs.  R.  G. 
Pleasant,  Attorney  General,  and  \V.  A. 
Mabry,  for  the  State: 

An  indictment  or  information  which 
charges  that  accused  sold  spirituous  or  in- 
toxicating liquors  is  not  defective  for  un- 
certainty by  reason  of  the  use  of  the  word 
"or"  instead  of  the  word  "and." 

Cost  V.  State,  96  Ala.  60,  11  So.  435; 
Mitchell  V.  State,  141  Ala.  90,  37  So.  407; 
2  McClain,  Crim.  Law,  §  1273;  Thomaa 
V.  Com.  90  Va.  92,  17  S.  E.  789. 

It  is  not  error  to  charge  the  offense  of 
selling  spirituous  liquors,  wines,  etc.,  in  the 


other,  mentioning  several  things  disjunc- 
tively, the  whole  may  be  charged  conjunc- 
tively in  a  single  count,  as  constituting  but 
a  single  offense;  in  which  case  there  can 
be  but  one  conviction  and  one  punishment, 
as  for  one  offense.  See  Clifford  v.  State; 
Thompson  v.  State;  ajid  Wong  Sing  v.  In- 
dependence, — ,  infra. 

It  is  not  the  purpose  of  this  note  to  deal 
with  the  question  of  the  use  of  the  con- 
junctive form  of  allegation.  Accordingly, 
cases  like  State  v.  Nations,  75  Mo.  63,  hold- 
ing it  proper  to  use  the  conjunctive  when 
the  statute  uses  the  disjunctive,  are  ex- 
cluded, as  such  cases,  it  would  seem,  are 
not  necessarily  authority  for  the  proposi- 
tion that  the  use  of  the  disjunctive  would 
be  improper,  as  a  broad  view  of  the  cases 
cited  m  this  note  apparently  leads  to  the 
conclusion  that  the  court  might  logically 
hold  either  form  of  allegation  proper. 

As  a  general  rule,  the  exceptions  to  which 
will  be  stated  later,  the  use  of  the  disjunc- 
tive "or"  in  charging  kind  or  quality  of 
liquor  sold  is  not  permissible.  This  is  on 
the  ground  that  its  use  renders  the  indict- 
ment uncertain ;  and  on  this  point  the  court 
in  Clifford  v.  State,  29  Wis.  327,  said: 
"And  the  reason  of  the  rule  which  condemns 
this  uncertainty  of  pleading  is  obvious.  The 
accused  is  entitled  to  know  ce'rtainlv  with 
what  offense  he  is  charged,  and  especially 
is  he  entitled  to  have  the  offense  so  charged 
that  upon  acquittal  or  conviction  he  may 
plead  the  same  in  bar  of  a  subsequent  pros- 
ecution for  the  same  offense,  and  establish 
his  plea  by  production  of  the  former  record. 
Upon  such  rambling,  disjunctive,  and  am- 
biguous statement,  charging  that  the  de- 
fendant committed  one  offense  or  another, 
but  none  with  certainty,  the  record  would 
establish  nothing  whatever  in  his  favor.  If 
separately  so  charged,  at  the  choice  of  the 
prosecution,  the  statute  under  consideration 
creates  several  distinct  offenses  as  the  vend- 
ing, dealing  in,  or  giving  away  with  unlaw- 
ful intent,  of  any  spirituous  or  ardent  li- 
quors or  drinks,  or  the  vending,  dealing  in, 
or  giving  away  with  like  intent,  of  any  in- 
toxicating liquors  or  drinks;  and  should 
the  defendant  in  a  case  like  the  present  be 
61  L.R.A.(N.S.) 


subsequently  complained  against  for  the 
commission  of  any  one  of  these  six  several 
offenses,  stated  by  itself,  or  of  all  of  them, 
each  being  separately  stated  in  different 
courts  or  complaints,  or  the  whole  alleged 
conjunctively,  and  any  one  or  all  of  them 
should  be  the  identical  offense  or  offenses 
of  which  he  was  formerly  convicted,  it 
would,  nevertheless,  be  impossible  for  him 
to  protect  himself  by  pleading  and  produc- 
ing the  first  record.  It  is  not  so,  however, 
where  the  several  acts  specified  in  the  stat- 
ute are  charged  conjunctively,  or  the  word 
'and*  instead  of  *or*  is  used;  for,  in  that 
case,  all  are  regarded  as  constituting  but 
one  offense,  and  the  conviction  or  acquittal 
is  a  complete  bar  to  any  subsequent  prose- 
cution for  all  or  either,  whether  separately 
or  otherwise  pleaded  and  alleged." 

So,  a  complaint  or  indictment  alleging  an 
unlawful  sale  of  "spirituous  or  intoxicating 
liquor"  was  bad  for  uncertainty,  even  after 
a  plea  of  nolo  contendere.     Com.  ▼.  Grey, 

2  Gray,  501,  61  Am.  Dec.  476. 

And  a  complaint  charging  in  the  alterna- 
tive that  defendant  sold  '*wines,  spirituous 
liquor,  or  other  intoxicating  beverage, 
was  bad  for  like  reason,  the  terms  "vrines," 
"spirituous  liquor,"  and  "other  intoxicating 
beverage,"  not  being  of  the  same  import. 
Smith  V.  State,  19  Conn.  493.  The  court 
thought  that  rule  followed  by  them  in  this 
case  might  savor  of  unnecessary  exactness, 
and  excite  the  regret  of  those  laboring  to 
suppress  intemperance,  but  considered  that 
if  they  should,  "in  this  comparatively  unim- 
portant case,"  break  in  upon  established 
principles,  such  innovation  might  carry 
them  far  afield  in  administering  criminal 
law. 

And  the  same  was  true  of  a  complaint 
charging  defendant  with  "selling,  or  suf- 
fering to  be  sold,  ale,  wine,  rum,  or  other 
strong  or  malt  liquors,  or  mixed  liquors  a 
part  of  which  was  ale,  rum,  wine,  or  other 
strong  or  malt   liquor."     State  v.  Colwell, 

3  R.  I.  284. 

So,  too,  an  information  for  selling  "beer 
or  ale"  was  bad.  Rex  v.  North,  6  Dowl.  & 
R.  143,  28  Revised  Rep.  538. 

And  likewise  with  a  charge  that  defend- 
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disjunctiTe  instead  of  the  conjunctive,  by 
using  the  word  "or"  in  lieu  of  "and"  in 
describing  the  various  kinds  of  liquors  and 
drinks  charged  to  have  been  sold  In  the 
indictment. 

Cunningham  v.  State,  5  W.  Va.  508; 
Morgan  v.  Com.  7  Gratt.  592. 

Breanxy  Ch.  J^  delivered  the  opinion  of 
the  court : 

An  information  was  filed  against  the 
accused,  in  which  he  is  charged  with  having 
unlawfully  retailed  spirituous  or  intoxi- 
cating liquors  without  previously  obtain- 
ing a  license.  Defendant  filed  a  motion 
to  quash,  in  which  he  alleged  that  the  in- 
formation was  defective  for  uncertainty  and 
duplicity,   as    it    contained   an    alternative 


description  of  liquor.  The  court  overruled 
the  motion  for  reasons  averred  in  the  bill 
of  particulars.  A  bill  of  objection  was 
taken  to  the  court's  ruling.  The  alterna- 
tive description  of  liquor  is  the  ground 
upon  which  defendant  rests  his  Klefense. 
The  failure  to  charge  the  acts  cumulative- 
ly, the  contention  is,  renders  the  indict- 
ment defective. 

There  are  decisions  in  other  jurisdictions 
pertinent  to  the  question  of  an  alternative 
description  of  liquor;  they  are  cited  and 
commented  upon  by  learned  counsel  for  the 
accused,  and,  in  a  measure,  sustain  the  con- 
tention. Under  different  laws  and  prece- 
dents it  may  well  be  that  the  conclusion  is 
entirely  proper.   Even  with  us,  it  mig      be  ■ 


ant  sold  "whisky  or  brandy."  Thompson  ▼. 
State,  37  Ark.  408. 

And  an  indictment  which  charged  dis- 
junctively that  the  accused  sold  a  quantity 
of  "spirituous,  malt,  or  intoxicating  liquor" 
was  bad  on  special  demurrer.  Grantham  v. 
State,  89  Ga.  121,  14  S.  E.  892. 

But  the  use  of  the  disjunctive  "or"  in 
charging  the  unlawful  selling  of  different 
kinds  of  intoxicating  liquors  was  held  prop- 
er in  Morgan  v.  Com.  7  Gratt.  592;  Thomas 
V.  Com.  90  Va.  92,  17  S.  E.  788;  Cunning- 
ham V.  State,  6  W.  Va.  608.  In  Morgan^s 
Case,  the  indictment  was  for  unlawfully 
selling  "rum,  wine,  brandy,  or  other  spirit- 
uous liquors,"  while  in  the  Thomas  Case, 
it  was  for  a  like  selling  of  "intoxicating 
liquors,  wine,  ardent  spirits,  spirituous  or 
malt  liquors,  or  mixtures  thereof."  The 
latter  case  rests  upon  the  former,  which  con- 
tains no  opinion  by  the  appellate  court,  so 
that  it  is  difficult  to  say  wherein  these  cases 
are  distinguishable  from  other  cases  cited 
In  this  note  to  the  contrary,  if,  indeed,  they 
are  distinguishable  at  all. 

The  Cunningham  Case  also  follows  Mor- 
gan's Case. 

In  Lewis  ▼.  Com.  90  Va.  843,  20  S.  E. 
777,  the  indictment  charged  defendant  with 
selling  'Seine,  ardent  spirits,  malt  liquors, 
or  a  mixture  thereof,"  but  no  objection  was 
raised  to  the  sufficient  of  the  charge,  and 
the  question  was  not  discussed  by  the  court. 
Xo  attempt,  however,  has  been  made  to 
gather  all  the  cases  of  this  kind,  where  the 
point  is  assumed  without  discussion. 

A  complaint  charging  a  sale  of  beer,  "a 
fermented  or  malt  liquor,"  is  not  bad  for 
duplicity.  State  v.  Nerbovig,  33  Minn.  480, 
24  X.  W.  321. 

And  an  indictment  substantially  in  the 
language  of  a  statute  regulating  the  sale 
and  giving  away  of  spirituous,  vinous,  or 
malt  liquors  was  sustained  in  Mays  v.  Com. 
3  Ky.  L.  Rep.  250   (abstract). 

— synonymous  words. 

An  important   exception   to  the  general 
rule  against  the  use  of  the  disjunctive  is 
''here  the  word  "or"  in  a  statute  is  used  • 
51L.R.A.(N.S.) 


in  the  sense  of  "to  wit,"  that  is,  explain- 
ing what  precedes,  and  making  it  signify 
the  same  thing.  When  this  is  the  case,  an 
indictment  or  complaint  adopting  the  lan- 
guage of  the  statute  is  well  framed.  So  it 
may  be  stated  as  a  well-established  rule 
that  the  use  of  the  disjunctive  "or"  to  con- 
nect synonymous  words  relating  to  the  kind 
or  (quality  of  liquor  sold  does  not  render 
an  indictment  defective.  Com.  v.  Grey, 
supra;  Clifford  v.  State,  29  Wis.  327;  State 
V.  Boucher,  59  Wis.  477,  18  N.  W.  335; 
Wong  Sing  v.  Independence,  infra;  Fig- 
ueroa  v.  State,  —  Tex.  Crim.  Rep.  — ,  169 
S.  W.  1188. 

So,  "malt  liquor"  and  "beer"  being  in 
effect  synonymous  under  statute,  a  com- 
plaint averring  that  defendant  sold  "malt 
liquor  or  beer"  was  not  bad.  Figueroa  v. 
State,  supra. 

And  the  use  of  "or"  in  an  indictment 
charging  the  sale  of  "intoxicating  or  malt 
liquors,"  to  explain  the  kind  of  intoxicating 
liquors  sold,  to  wit,  malt  as  distinguished 
from  ardent  or  spirituous  liquors,  is  per- 
missible. State  V.  Boncher,  59  Wis.  477, 
18  N.  W.  335. 

But  "spirituous"  and  "intoxicating"  are 
not  synonymous,  and  a  charge  in  the  dis- 
junctive, that  defendant  sold  "spirituous 
or  intoxicating  liquors,"  is  uncertain.  Clif- 
ford V.  State,  29  Wis.  327. 

If,  however,  the  words  "intoxicating"  and 
"spirituous"  should  be  used  synonymously, 
a  charge  in  the  disjunctive  would  be  good. 
But  in  Com.  v.  Grey,  supra,  the  court  dis- 
tinguished between  the  two  terms,  ss^ying: 
"All  spirituous  liquor  is  intoxicating;  yet 
all  intoxicating  liquor  is  not  spirituous.  In 
common  parlance,  spirituous  liquor  means 
distilled  liquor.  .  .  .  Fermented  liquor, 
though  intoxicating,  is  not  spirituous." 

And  an  information  charging  an  unlaw- 
ful sale  of  "spirituous  and  malt  liquors,  or 
spirituous  or  malt  liquors,"  is  bad  for  un- 
certainty and  duplicity.  Wong  Sing  v. 
Independence,  47  Or.  231,  83  Pac.  387.  The 
court  said:  "There  is  a  marked  distinc- 
tion between  spirituous  and  malt  liquors. 
The  former  is  obtained  by  distillation,  the 
latter  by  fermenting  an   infusion  of  malt. 
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different  if  this  were  the  first  time  that  the 
question  is  before  this  court  for  decision. 

At  the  outset,  before  taking  up  the  view 
taken  in  our  jurisprudence,  we  will  state 
that,  according  to  some  of  the  lexicogra- 
phers, the  difference  in  meaning  between  in- 
toxicating and  spirituous  is  slight.  The 
latter  is  defined  ma  containing  intoxicating 
beverage  as  well  as  the  former.  It  may 
not  be  quite  as  expressive  as  "intoxicants;" 
it  none  the  less  indicates  in  one  sense  a 
drink  which,  by  excessive  use,  will  intoxi- 
cate. 

We  take  up  for  discussion,  first,  the  func- 
tion of  "or"  between  the  alleged  two  alter- 
natives of  the  charge.  "Or,"  referring  to 
.the  words  following  it,  does  not  connect  a 
substitute  to  the  phrase  preceding,  requir- 
ing that  the  one  or  the  other  should  be 
used,  but  not  both  parts  of  the  sentence  as 
used  in  this  instance.  It  is  here  used  as 
a  conjunction;  it  makes  two  words  co-or- 
dinate one  to  the  other  as  equivalents. 

In  the  concrete,  one  is  generally  con- 
sidered as  effective  as  the  other  in  the 
popular  language  of  those  who  indulge  in 
strong  drinks.  It  is  the  popular  sense  of 
the  words.    Words  of  a  law  are  generally 


to  be  tmderstood  in  their  general  and  popu- 
lar sense.  Civ.  Code  14,  "General  and 
PopuUr  Use."     Civ.  Code  1946. 

In  one  of  the  notes  to  Sedgw.  Stat,  k, 
Const.  Law,  2d  ed.  p.  371,  these  words  are 
convertible  in  meaning  in  a  criminal  stat- 
ute. Others  have  taken  a  different  view. 
The  only  purpose  is  to  state  that  the  inter- 
pretation is  <Ufferent  in  this  state,  and  that 
the  view  is  sustained  by  precedent.  Thus, 
it  has  been  held,  where  "or"  is  used  as 
expressive  of  the  whole  meaning  of  the  act 
charged,  and  not  as  expressive  of  an  en- 
tirely different  meaning,  the  information 
is  not  bad.  Thus,  charging  that  the  de- 
fendant forged  a  check  or  bill  of  exchange, 
both  meaning  the  same  thing,  and  the 
latter  intended  as  explaining,  is  not  bad 
for  duplicity.  State  v.  Maas,  37  La.  Ann. 
292;  Brown  v.  Com.  8  Mass.  59;  1  Bishop, 
Crim.  iProc  old  ed.  §  690. 

Bishop  (1913  ed.)  is  cited  by  learned 
counsel  as  sustaining  their  view.  In  some 
respects  it  expresses  a  different  view  in  the 
last  edition  of  his  work;  it  does  not  take 
from  the  force  of  the  decisions  and  from 
the  earlier  decisions  in  which  reference  is 
made  from  the  text  of  Bishop.     The  fore- 


The  qualifying  words  'spirituous'  and  'malt' 
are  therefore  not  synonymous  terms,  and 
the  employment  of  either  cannot  be  under- 
stood as  implying  the  use  of  the  other,  so 
as  to  permit  the  disjunctive  'or,'  as  used 
in  the  phrase  'spirituous  or  malt  liquors' 
set  out  in  the  complaint,  to  be  construed  as 
'to  wit/  such  as  spirituous  liquor  or  whisky, 
malt  liquor  or  beer,  vinous  liquor  or  wine, 
etc.  The  specific  charge  that  Wong  Sing 
sold  'spirituous  and  malt  liquors,'  assuming 
that  these  kind  of  beverages  were  blended 
so  as  to  be  embraced  in  a  single  transac- 
tion, is  rendered  uncertain  by  the  subse- 
quent statement  in  the  complaint  that  he 
sold  either  'spirituous  or  malt  liquors'.  .  .  . 
The  pleading  in  the  case  at  bar  violats  the 
provisions  of  the  statute,  which  requires 
that  the  accusation  must  be  direct  and  cer- 
tain as  te  the  crime  charged,  .  .  .  and 
that  it  must  charge  but  one  crime,  and  in 
one  form  only." 

"Ale,"  "beer,"  and  "wine"  are  not  syn- 
onymous, and  a  charge  in  the  disjunctive, 
of  the  selling  of  such  liquors,  is  uncertain. 
Clifford  V.  State,  supra. 

State  V.  Wilson,  —  La.  — ,  63  So.  868, 
rests  upon  the  opinion  in  State  v.  Georqe. 

— ^negative  averments. 

It  would  seem  that  in  pleading  a  nega- 
tive averment  in  a  criminal  complaint,  the 
connective  "or"  is  properly  used.  See  State 
V.  Carver,  12  R.  I.  285,  a  case  not  otherwise 
in  point  in  this  note. 

Unnecessary  or  immaterial  averments. 

It  would  seem  that  the  use  of  the  dis- 
51  L.R.A.(N.S.) 


junctive  "or"  in  an  indictment,  to  connect 
superfluous  matter  as  to  the  kind  or  qual- 
ity of  liquor  sold  with  that  which  precedes, 
will  not  vitiate  the  indictment.  That  which 
is  immaterial  may  be  rejected  as  surplusage. 
No  cases  have  been  found  on  this  phase  of 
the  question  that  are  in  point  in  this  note, 
but  see  Joyce  on  Intoxicating  Liquors,  p. 
693,  and  Joyce  on  Indictments,  §  260.  See 
also  cases  under  "Synonymous  words." 

— effect  of  statute  authorizing  alternative 

averments. 

Where  statutes  have  been  enacted,  ex- 
pressly or  in  effect,  authorizing  alternative 
or  disjunctive  allegations  in  certain  cases. 
Indictments  in  the  statutory  form  are  suffi- 
cient. So,  in  the  following  cases,  indict- 
ments alleging  that  defendant  sold  "spirit- 
uous, vinous,  or  mall  liquors"  were  good: 
Cost  V.  State,  96  Ala.  60, 11  So.  435;  Mitch- 
ell v.  State,  141  Ala.  90,  37  So.  407; 
Brantley  v.  State,  91  Ala.  47,  8  So.  816; 
Smith  V.  Warrior,  99  Ala.  481,  12  So.  418; 
Powell  V.  State,  69  Ala.  10. 

It  is  the  rule,  however,  in  such  cases, 
that  each  alternative  must  charge  an  in- 
dictable offense,  or  the  indictment  is  bad 
in  toto.  RaiRler  v.  State,  55  Ala.  64;  All- 
red  V.  State,  89  Ala.  112,  8  So.  56;  Couch 
V.  State,  6  Ala.  App.  43,  60  So.  539. 

Thus,  in  Allred  v.  State,  89  Ala.  112,  8t 
So.  56,  the  indictment  charged  defendant 
with  selling  "spirituous,  vinous,  or  malt 
liquors,  or  intoxicating  bitters,"  where  sell- 
ing "intoxicating  bitters"  was  not  an  offense 
against  the  law,  so  the  indictment  was  bad 
as  a  whole  under  the  above  rule. 

W.  W.  A, 
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going  IB  the  oontemporaneouB  and  long- 
continued  interpretation.  It  is  almost  trite 
to  quote  the  Latin  maxim,  Contemporanea 
etpotiiio  est  fortisBima  in  lege. 

In  other  jurisdictions  it  has  been  held 
directly  that  the  word  "or"  for  "and"  is 
not  fatal  for  uncertainty.  Thomas  t.  Com. 
90  Va.  92,  17  S.  E.  789;  Mitchell  t.  State, 
141  Ala.  90,  37  So.  407;  Cost  ▼.  State,  96 
Ala.  60,  11  So.  435;  2  McClain,  Crim.  Law, 
S  1273.  Again  we  quote:  ''It  is  not  error 
to  chai^  the  offense  of  selling  spirituous 
liquors  in  the  disjunctive  instead  of  the 
conjunctive,  by  using  the  word  'or*  in  lieu 
of  'and'  in  describing  the  various  kinds  of 
liquors  and  drinks  charged  to  have  been 
bold  iu  the  indictment."  Cunningham  v. 
State,  6  W.  Va.  508.  The  defense  was  not 
embarrassed  by  uncertainty.  Joyce,  In- 
dictments, §  259;  State  v.  Van  Doran,  109 
K.  0.  864,  14  S.  £.  32.  Moreover,  the  in- 
fonnation  is  written  in  the  words  of  tha 
statute;  it  furnishes  every  information  nec- 
enaiy  for  the  defense.  It  is  sufBcient  to 
follow  the  words  of  the  statute.  There  are 
Mveral  decisions  in  which  that  view  is 
expressed.  State  t.  Benjamin,  7  La.  Ann. 
47. 

In  conclusion,  the  lawmaking  power  has 
the  authority  to  make  the  sale  of  intoxicat- 
ing and  spirituous  drinks  one  crime, 
chargeable  in  one  count.  This  it  has  done, 
and  it  devolves  upon  us  to.  interpret  the 
lUtute  as  written. 

For  reasons  stated,  the  sentence  and 
judgment  are  affirmed. 


MINNIDSOTA    SUPRSMB    COURT. 

PATRICK  R.  HOWLEY,  Respt., 

V. 

HUGH  R.  SCOTT  et  al.,  Appts. 

(123  Minn.  159,  143  N.  W.  257.) 

T^  —  sale  —  title  —  failure  to  perform 
official  duty. 

1.  Plaintiff,  a  nonresident  owner  of  real 
estate  in  this  state,  omitted  through  inad- 

Headnotes  by  Bunit,  J. 


vertence  and  f orgetfulness  to  pay  the  taxes 
on  his  property  for  the  last  half  of  the  year 
1901.  The  property  was  sold  for  this  unpaid  ' 
tax  in  1903,  the  time  for  redemption  ex- 
pired, and  in  an  action  to  determine  ad- 
verse claims  it  was  adjudged  that  the  cer- 
tificate holder  was  the  owner  of  the  land 
free  from  any  claim  of  defendant,  the  pres- 
ent plaintiff.  The  county  auditor  did  not, 
at  any  time  after  such  tax  sale,  place  on  the 
tax  list  furnished  the  county  treasurer  the 
words  "Sold  for  taxes"  opposite  the  descrip- 
tion of  plaintiff's  land,  nor  did  the  county 
treasurer  write  or  stamp  said  words  on  thi* 
receipts  for  taxes  paid  by  plaintiff  after 
such  sale  and  before  the  time  to  redeem  ex- 
pired. Had  the  words  "Sold  for  taxes"  been 
written  or  stamped  on  such  receipts,  plain- 
tiff would  have  redeemed  from  such  sale. 
Plaintiff  had  no  notice  of  such  sale,  or  of 
the  action  to  determine  adverse  claims,  un- 
til after  the  judgment  therein  was  entered. 
The  complaint  alleges  in  substance  the  fore- 
going facts,  and  demands  of  defendants,  the 
county  auditor  and  treasurer,  judgment  for 
the  value  of  the  property.    It  is  held: 

The  facts  pleaded  show  a  failure  by  the 
county  auditor  to  perform  a  duty  imposed 
upon  him  by  Rev.  Laws  1905,  §  875. 

Officer  »  neglect  of  duty  »  liability. 

2.  A  public  officer  is  liable  for  the  failure 
or  neglect  to  perform  a  duty  imposed  upon 
him  by  statute,  when  such  a  duty  is  a  minis- 
terial one,  when  the  person  injured  is  one  to 
whom  performance  was  due,  and  when  the 
failure  to  perform  is  the  proximate  cause 
of  the  injury  sustained.  The  duty  imposed 
by  Rev.  Laws  1905,  §  875,  on  the  auditor, 
and  the  duty  imposed  by  Rev.  Laws  1905, 
§  881,  on  the  treasurer,  are  ministerial 
duties,  and  plaintiff  was  one  to  whom  per- 
formance of  such  duties  was  due. 

Proximate  cause  ^  tax  sale  ^  offlcer'a 
negligence. 

3.  Though  plaintiff  was  negligent  origi- 
nally in  failing  to  pay  the  tax,  the  failure  of 
the  auditor  to  place  the  words  ''Sold  for 
taxes"  on  the  list  furnished  the  treasurer 
was  the  proximate  cause  of  plaintiff's  loss. 
Assuming  that  the  treasurer  failed  to  per- 
form a  duty  imposed  on  him  by  statute, 
such  failure  was  a  proximate  cause  of  plain- 
tiff's loss. 

Tax  ^  receipt  ^  absence  of  indorsement 
—  liability. 

4.  Whether  the  treasurer,  in  failing  to 


Sote,  — >  lAabUity  of  taxing  ofHoer  to 
imdkfridxial  for  nonfeasance,  miafeaS' 
once,  or  nuUfeaaance* 

I.  In  general,    137. 
n.  Assessing  officers. 

a.  General  rule,  138. 

b.  As  affected  by  motive,  141. 

c  As    dependent   upon    jurisdiction, 

141. 
d.  Statutory  protection,  144. 
in.  Collecting  officers. 

a.  Protection  by  warrant. 
1.  In  general,  146. 
M  LJU.(N.S.) 


III. — continued. 

2.  Illegality    disclosed    by    war- 
rant, 147. 
8.  Where  assessors   acted   with- 
out jurisdiction,  147. 
4.  Assessment  under  unconstitu- 
tional statute,  147. 
b.  Illegal  or  improper  acts  or  omis- 
sions   subsequent    to    warrant, 
148. 
e.  Statutory  protection,  150. 

/.  In  general. 

In  passing  upon  the  question  of  a  taxing 
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write  or  stamp  the  words  *'Sold  for  taxes" 
on  the  tax  receipts  furnished  plaintiff,  failed 
to  perform  a  statutory  duty,  if  the  lists 
furnished  him  by  the  auditor  did  not  show 
the  land  had  been  "Sold  for  taxes,"  is  not 
decided. 

Pleading  -^  sufflciency  of  complaint. 

5.  The  complaint  states  a  cause  of  action, 
at  least  as  against  the  defendant  auditor, 
and  the  joint  demurrer  of  both  defendants 
was  properly  overruled. 

(October  10,  1913.) 

A  PPEAL  by  defendants  from  an  order  of 
J\  the  District  Court  for  Hennepin  Coun- 
ty overruling  their  joint  demurrer  to  the 
complaint  in  an  action  brought  to  recover 
damages  for  loss  of  title  to  plaintifT's  prop- 


erty, alleged  to  have  been  caused  by  defend- 
ants' negligent  failure  to  notify  plaintiff  of 
the  sale  of  the  property  for  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  S.  Wiggln,  for  appellants: 

Plaintiff  himself  was  guilty  of  contribu- 
tory negligence  in  failing  to  pay  his  taxes, 
knowing,  us  he  did,  that  the  second  half 
had  not  been  paid,  and  this  contributory 
negligence  was  the  proximate  cause  of  his 
loss. 

Breisch  v.  Coxe,  81  Pa.  346;  Mechem, 
Pub.  Off.  680;  Lick  v.  Madden,  36  Cal.  208, 
95  Am.  Dec.  175;  Grove  Dist.  Twp.  v.  Bow- 
man, 55  Iowa,  120,  7  N.  W.  492 ;  Boardman 
V.  Hayne,  29  Iowa,  339 ;  Easton  v.  Doolittle, 
100  Iowa,  374,  69  N.  W.  672;  Rising  v. 
Dickinson,  18  N.  D.  478,  23  L.R.A.(N.S.) 


officer's  civil  liability  to  an  individual  who 
has  suffered  either  in  person  or  property 
bv  reason  of  the  officer's  nonfeasance,  mis- 
feasance,  or  malfeasance,  the  courts  have 
consistently  endeavored  to  apply  the  general 
principles  that  have  always  been  applied  to 
public  officers  in  general.  In  order  to  do  so 
they  have  been  obliged  to  consider  the  na- 
ture and  character  of  the  act  or  omission 
of  which  complaint  is  made,  and  determine 
whether  the  officer  was  obliged  to  act  in  a 
capacity  judicial,  quasi  judicial,  or  merely 
ministerial.  By  reference  to  note  to  Aus- 
tin V.  Vrooman,  14  L.R.A.  138,  and  Thomp- 
son V.  Jackson,  27  L.R.A.  92,  it  will  be  seen 
that,  as  to  the  liability  of  judicial  officers 
performing  duties  of  a  judicial  nature  with- 
in the  scope  of  their  authority,  the  general 
rule  of  nonliabilitv  is  clear  and  unques- 
tioned, but  that  the  question  of  jurisdic- 
tion is  a  troublesome  one  in  applying  the 
rule.  The  same  difficulty  appears  in  an 
aggravated  form  when  the  rule  is  to  be  ap- 
plied to  taxing  officers,  who  are  classed  as 
quasi  judicial,  ministerial,  executive,  and  in 
one  or  two  oases  as  legislative  officers.  The 
liability  of  officers  illustrative- of  these  dif- 
ferent classes  has  been  considered  in  several 
notes.  See  Index  to  L.R.A.  Notes,  title, 
"Officers,"  §§  38-42. 

The  question  as  to  the  right  of  the  pur- 
chaser at  an  invalid  tax  sale,  in  the  absence 
of  statute,  to  be  reimbursed  by  the  taxing 
authority  for  the  purchase  price,  or  for 
taxes  subsequently  paid  by  him,  was  con- 
sidered in  the  note  to  Lisso  v.  Natchitoches 
Parish,  31  L.R.A.(N.S.)  1141,  and  the  same 
question  with  reference  to  the  failure  of 
the  purchaser's  title  on  account  of  irregu- 
larity in  the  procedure  was  considered  in 
the  note  to  Foster  v.  Malberg,  41  L.R.A. 
(N.S.)   967. 

Cases  in  which  the  question  raised  by 
this  note  has  been  passed  upon  involve 
either  assessing  officers  or  collecting  officers 
within  the  broad  meaning  of  those  terms. 
The  assessing  officers  are  usually  classed  as 
quasi  judicial,  and  the  collecting  officers 
(sheriffs,  treasurers,  or  other  officers  when 
acting  as  collectors  of  taxes  are  included) 
are  usually  treated  the  same  as  officers 
51  L.R.A.  (N.S.) 


executing  a  mandate  or  process  issued  by  a 
court.  There  are  some  cases  like  Howley 
v.  Scott,  where  purely  ministerial  duties 
are  involved,  that  might  not  be  capable  of 
classification  either  as  assessing  or  collect- 
ing officers  were  those  terms  used  in  their 
strictest  sense;  hence,  those  terms  are  here 
used  in  the  broader  sense,  so  as  to  include 
such  cases. 

//.  Assessing  officers. 

a.  Oeneral  rule. 

Since  the  assessment  of  taxes  is  a  quasi 
judicial  act,  those  who  are  charged  with  the 
duty  of  -making  the  assessment  are  not  liable 
at  common  law  for  mere  errors  or  mistakes 
of  judgment  to  private  persons  injured, 
even  though  the  assessment  is  excessive,  if 
the  assessment  is  within  their  jurisdiction. 
This  rule  has  been  applied: 

— ^where  the  averment  was  that  the  as- 
sessor ^'wilfully  and  against  law"  assessed 
plaintiff's  property  at  too  large  a  sum,  since 
such  language  does  not  imply  that  he  acted 
maliciously,  or  with  intent  to  wrong  or  in- 
jure the  owner.  Ballerino  v.  Mason,  83 
Cal.  447,  23  Pac.  530. 

— even  though  the  taxpayer  had  furnished 
the  assessor  with  a  sworn  statement  of  the 
amount  of  his  taxable  property,  if  the  as- 
sessor, believing  the  statement  to  be  errone- 
ous, and  that  the  taxpayer  owned  property 
not  included  therein,  had  assessed  him  with 
a  higher  valuation,  or  included  more  prop- 
erty in  the  assessment  than  was  listed  m 
the  statement.  Parkinson  v.  Parker,  48 
Iowa,  667. 

— where  the  county  treasurer  is  by  law 
charged  with  the  duty  of  assessing  omitted 
property,  and  he  had  assessed  property 
after  having  decided  that  it  was  omitted, 
even  though,  as  a  matter  of  fact,  the  prop- 
erty assessed  had  not  been  omitted,  and  the 
owner  thereof,  after  having  paid  the  taxes, 
brought  his  action  against  the  county  treas- 
urer, alleging  that  he  acted  in  the  matter 
unlawfully,  wilfully,  maliciously,  oppressive- 
ly, and  tortiously.  Stevens  v.  Carroll,  130 
Iowa,  463,  104  N.  W.  433.    See  cases  cited 
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127,  138  Am.  St.  Rep.  779,  121  N.  W.  616, 
20  Ann.  Cas.  424;  Menasha  Wooden  Ware 
Co.  V.  Harmon,  128  Wis.  177,  107  N.  W. 
299;  SUte  v.  Ruth,  9  S.  D.  84,  68  N.  W. 
189. 

Mr.  John  F.  Dyers,  for  respondent: 

Failure  to  notify  plaintiff  of  his  danger 
of  losing  his  land  was  the  result  of  a  fail- 
ure of  both  defendants  to  perform  a  statu- 
tory duty.  Scott's  failure  was  not  the  sole, 
but  was  a  strong,  factor  in  the  result. 

Teal  V.  American  Min.  Co.  84  Minn.  320, 
87  X.  W.  837. 

The  liability  of  officers  for  violation  of  a 
statutory  ministerial  duty  is  beyond  ques- 
tion. 

llcttly  V.  Lyme  Regis,  5  Bing.  107,  6  L. 
J.  C.  P.  222,  30  Revised  Rep.  542;  Amy  v. 


The  Supervisors  (Amy  v.  Barkholder)  11 
Wall.  136,  20  L.  ed.  101;  State  v.  Ruth, 
9  S.  D.  84,  68  N.  W.  189;  Anderson  v. 
Settergren,  100  Minn.  294,  111  N.  W.  279. 

The  neglect  of  plaintiff  to  pay  his  taxes 
in  1902  was  not  concurrent  with  the  negli- 
gence of  defendants  nor  subsequent  thereto, 
but  W{is  so  long  and  so  far  antecedent  as 
to  be  in  any  view  of  the  case  too  remote 
to  be  considered  as  a  contributing  cause  of 
the  injury. 

Shearm.  &  Redf.  Keg.  6th  ed.  §§  99,  100. 

Bunn,  J.,  delivered  the  opinion  of  tho 
court : 

This  is  an  appeal  by  defendants  from  an 
order  overruling  their  joint  demurrer  to 
the  complaint.     The   facts  alleged  in   the 


iofra,  II.  b,  on  question  of  corrupt  or  ma- 
licious motives. 

— where  there  should  have  been  an  al- 
lowance of  $1,500  in  the  valuation  as  prop- 
erty exempt  under  the  statute,  and  the  rec- 
ord did  not  disclose  the  fact  that  such  an 
allowance  had  been  made,  it  being  alleged 
that  the  excessive  valuation  was  made  by 
the  assessors  wilfully,  maliciously,  and  cor- 
ruptly. Weaver  v.  Devendorf,  3  Denio,  117. 
^ee  cases  cited  infra,  II.  b,  as  to  effect  of 
corrupt  motive. 

-—even  where  the  statute  makes  it  the 
duty  of  the  assessor  to  call  upon  each  tax- 
payer in  the  county  in  person,  or  by  deputy, 
and  to  obtain  from  him  a  correct  list  and 
valuation  of  all  his  taxable  property,  and 
the  assessor  had  not  done  so.  Daugherty 
V.  Bazell,  123  Ky.  424,  96  S.  W.  676,  13 
Ann.  Cas.  677. 

—under  a  statute  which  makes  it  the 
duty  of  the  selectmen  to  assess  a  poll  tax 
upon  each  inhabitant  of  the  district,  and 
provides  that  the  tax  warrant  issued  upon 
such  adjustment  shall  be  valid  unless  the 
taxable  shall  appear  before  the  selectmen 
and  tender  to  them  an  oath  in  writing, 
cwom  and  subscribed  before  some  magis- 
trate, tliat  he  had  taken  up  a  residence  else- 
where, even  though  it  should  appear  later 
that  they  had  assessed  a  nonresident  of 
the  district.  Smith  v.  Bradley,  20  N.  H. 
117.  As  to  jurisdiction  to  decide  the  ques- 
tion of  residence,  generally,  see  cases  cited 
infra,  II.  c. 

—where  the  land  had  been  assessed  to  a 
nonresident  owner  instead  of  to  the  occu- 
pant, as  the  statute  directed,  but  plaintiff 
hy  a^ent  had  encouraged  the  mistake,  so  as 
to  be  estopped  from  raising  the  point  upon 
•uit  bv  him  for  trespass  against  the  asses- 
sors.   Hilton  V.  Fonda,  86  N.  Y.  339. 

—where  it  was  alleged  that  the  election 
of  the  collector  to  whom  they  gave  the  war- 
rtnt  was  illegal;  that  the  assessment  was 
irre^Iar,  and  that  the  invoice  or  tax  dupli- 
cate furnished  to  the  collector  was  not  sworn 
to  hv  the  assessor.  Odiorne  v.  Rand,  69 
N.  H.  504. 

--where   nothini;    more    is    alleged    than 
errors  of  judgment,  unintentional  mistakes.' 
51  L.R.A.(N.S.) 


irregularities,  or  illegalities  in  the  assess- 
ment. Edes  V.  Boardman,  58  N.  H.  580; 
Odiorne  v.  Rand,  59  N.  H.  504;  McDaniel 
V.  Tebbetts,  60  N.  H.  497;  Barton  v.  Shaw, 
63  N.  H.  122. 

— ^where  the  selectmen,  acting  as  asses- 
sors, doomed  to  quadruple  valuation  the 
plaintiff's  property  upon  her  refusal  to  turn 
in  a  list  of  her  taxable  property,  and  it  was 
alleged  that  they  acted  illegally.  Fawcett 
V.  Dole,  67  N.  H.  168,  29  Atl.  693. 

— where  the  taxpayer  fails  to  return  to 
the  assessors  a  list  of  his  taxable  property, 
as  he  is  required  to  do  by  statute,  and  they 
make  the  assessment,  adding  the  penalty 
prescribed  by  statute,  so  long  as  they  have 
any  reliable  information  as  to  the  amount 
of  the  property  upon  which  they  assess  the 
taxpayer.  Taylor  v.  Moore,  63  Vt.  60,  21 
Atl.  919. 

— ^where  the  assessors  were  compelled  to 
decide  whether  or  not  the  property  was  ex- 
empted from  taxation  by  a  statute.  Bar- 
Iiyte  V.  Shepherd,  35  N.  Y.  238.  See  cases 
cited  infra  as  to  donflict  among  the  de- 
cisions as  to  whether  or  not  the  principle 
is  applicable  to  the  particular  fact  here 
stated. 

— where  the  assessors  had  assessed  bank 
accounts  at  par  value  instead  of  market 
value.    Williams  v.  Weaver,  75  N.  Y.  30. 

— even  though  but  two  out  of  three  mem- 
bers of  the  board  signed  the  warrant. 
Thomas  v.  Clapp,  20  Barb.  165. 

—even  though  the  assessors  illegally  add- 
ed 5  per  cent  additional  to  the  entire 
amount  of  the  list,  to  pay  the  tax  collect- 
or, while  he  was  entitled  to  only  part 
thereof,  and  did  not  include  all  the  taxable 
inhabitants  upon  the  tax  list.  Easton  v. 
Calendar,  11  Wend.  90. 

— ^where  plaintiff  had  some  dogs  in  his 
possession  which  he  had  sold  at  the  time  of 
the  assessment,  of  which  fact  he  had  in- 
formed the  assessor,  and  later  had  notified 
the  assessor  that  the  dogs  had  been  de- 
livered to  the  purchaser,  and  were  not  in 
taxable's  possession,  but  the  assessor  placed 
them  upon  the  tax  list  as  belonging  to  him. 
Hopkins  v.  Leach,  125  App.  Div.  294,  109 
N.  Y.  Supp.  713. 


140 


MINNESOTA  SUPREME  COURT. 


pleading  attacked  by  the  demurrer  are  aa 
follows : 

Defendant  Scott  was  the  auditor  of  Hen- 
nepin county  from  January  1,  1901,  to 
December  31,  1910.  Defendant  Hanke  was 
the  treasurer  of  the  county  from  December 
20,  1904,  to  the  time  the  action  was  com- 
menced. Plaintiff,  since  1889,  has  resided 
in  the  state  of  Washington,  and  has  owned 
a  lot  in  Minneapolis  until  devested  of  his 
title  as  hereinafter  set  forth.  From  1893 
to  1908  it  was  the  custom  of  plaintiff  to 
write  to  the  treasurer  of  Hennepin  county 
each  year  for  a  statement  of  the  taxes  on 
said  lot  for  the  preceding  year,  to  receive 
such  a  statement,  to  forward  the  money  to 
pay  such  taxes,  and  to  receive  a  receipt  for 
such  payment.     In  the  year  1902  plaintiff 


received  from  the  treasurer  a  statement 
showing  one  half  of  the  taxes  for  1901,  in* 
stead  of  the  whole  tax,  as  had  heretofore 
been  the  custom.  He  paid  this  half  tax, 
but  "through  mistake  and  oversight  failed 
to  pay  the  other  half  thereof,  and  thereafter 
wholly  forgot  about  said  tax."  In  May, 
1903,  the  land  was  sold  at  a  tax  sale  for 
the  unpaid  1901  tax,  and  was  "bid  in  by 
the  state."  There  being  no  redemption  from 
this  sale,  the  land  was  sold  in  1900  at  the 
forfeited  sale  to  Hicks  &  Company  for  th& 
sum  of  $16.31.  Thereafter  Hicks  &  Com- 
pany caused  notice  of  expiration  of  redemp- 
tion to  be  served  by  publication,  and  after 
the  time  for  redemption  expired  brought  an 
action  against  plaintiff.  The  summons  was 
served    by    publication,    and   judgment    by 


— where  plaintiff  was  assessed  on  the 
ground  that  he  harbored  a  dog  "within  the 
meaning  of  a  statute  making  anyone  who 
harbors  a  dog  liable  to  taxation  thereon, 
and  it  was  alleged  that  the  assessors  erred 
in  deciding  that  question.  Robinson  v.  Row- 
land, 26  Hun,  501. 

— where  the  selectmen,  acting  as  asses- 
sors, had  illegally  refused  to  take  the  tax- 
able's  disclosure  of  the  amount  of  his  tax- 
able property,  and  assessed  him  according 
to  their  own  judgment,  it  appearing  that 
he  had  later  waived  the  right  to  make  the 
disclosure  by  making  an  appointment  with 
them  as  to  time  and  place  of  making  the 
same  under  oath,  and  had  failed  to  koep 
his  appointment.  Cooley  v.  Aiken,  15  Vt. 
322. 

— where  the  listers  of  property  for  taxing 
purposes  had  made  the  assessment,  and 
after  hearing  the  taxable  had  refused  to 
change  the  same,  and  filed  the  same  with 
the  clerk  of  the  court,  an  appeal  from  their 
decision  to  the  selectmen  of  the  town  had 
been  taken  by  the  taxable,  and  during  the 
pendencv  of  the  appeal  the  majority  of  the 
listers  had  gone  to  the  clerk's  office  and 
marked  the  particular  assessments  vacated, 
the  selectmen  were  not  liable  to  the  taxable 
for  treating  the  illegal  vacation  of  the  as- 
sessment as  void,  and  restoring  the  assess- 
ment to  its  original  form  without  notice  to 
the  taxable.    Fuller  v.  Gould,  20  Vt.  643. 

— ^where  land  was  assessed  that  had  been 
sold  by  the  taxable  and  possession  given  to 
the  purchaser,  the  assessor  simply  depend- 
ing upon  the  last  five-year  assessment,  sup- 
plemented by  a  list  of  transfers  of  real  es- 
tate furnished  by  the  county  clerk.  Wilson 
V.  Marsh,  34  Vt.  352. 

And  in  Macklot  v.  Davenport,  17  Iowa, 
379,  there  are  statements  made  by  way  of 
argument  which  support  this  proposition. 

An  assessor  who  omits  taxable  property 
from  the  assessment  list,  through  mistake 
or  error  of  judgment,  is  not  liable  in  dam- 
ages to  a  taxpayer  who  has  been  assessed 
at  a  higher  rate  because  of  such  omission. 
Dillingham  v.  Snow,  5  Mass.  547. 

An  assessor  who  refuses  to  assess  a  small 
piece  of  swamp  land  to  a  nonresident  of  the 
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township  who  claims  to  own  the  same  under 
an  unrecorded  contract  to  buy,  believing^ 
that  the  claim  of  ownership  is  not  bona  fide, 
is  not  liable  to  the  alleged  owner  on  the 

?  round  that  the  refusal  prevented  the  owner 
rom  having  the  free  use  of  a  toll  bridge, 
the  taxpayers  of  the  township  in  which  Uie 
land  was  located  beins  exempt  from  pay- 
ment of  tolls,  since  the  act  required  the 
exercise  of  the  quasi  judicial  function  of 
the  office.  Meade  v.  Haines,  81  Mich.  261, 
45  N.  W.  836. 

In  Muscatine  Western  ^  Co.  v.  Horton, 
38  Iowa,  33,  it  was  held  that  the  trusteea 
of  a  municipality,  whose  duty  it  was  under 
the  law  to  issue  a  tax  certificate  as  evi- 
dence of  a  tax  upon  its  inhabitants,  to  be 
given  as  a  gratuity  to  a  railroad  company 
under  a  contract  to  build  its  road  through 
agreed  points,  the  tax  having  been  voted  by 
the  electors,  were  not  liable  to  the  railroad 
company  for  damages  arising  out  of  their 
refusal  to  issue  the  certificate,  where  they, 
acting  in  good  faith,  had  refused  the  certifi- 
cate, believing  the  statute  to  be  unconsti- 
tutional, and  that  the  railroad  company 
had  not  complied  with  its  part  of  the  con- 
tract, although  they  were  mistaken  on  both 
pointo. 

In  Com.  V.  Kenneday,  118  Ky.  618,  82 
S.  W.  237,  4  Ann.  Cas.  940,  where  the  taxes 
were  levied  by  a  fiscal  court  composed  of 
the  magistrates  of  the  county,  it  was  held 
that  the  individual  members  of  the  court  or 
board  were  not  liable  for  an  erroneous  as- 
sessment which  resulted  in  injury  to  the 
plaintiff,  for  the  reason  that  the  act  of  levy- 
ing the  assessment  was  a  quasi  legislative 
act,  thus  sustaining  the  principle  above 
stated  on  a  different  ground.  The  court 
said:  "The  magistrates  of  a  county,  when 
assembled  as  a  fiscal  court,  do  not  act  as 
conservators  of  the  peace,  or  in  the  per- 
formance of  any  judicial  function  apper- 
taining to  the  office  of  justice  of  the  peace. 
They  are  by  statute  ex  officio  members  of 
the  fiscal  court,  the  duties  there  performed 
by  them  are  statutory,  extra  duties,  quasi 
legislative  in  character,  and  not  such  as  are 
required  of  them  as  judicial  officers;  there- 
fore, for  error  or  mistake  in  the  perform- 
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defauit  entered,  adjudging  that  Hicks  & 
Company  was  the  owner  in  fee  of  the  land 
as  against  any  claim  of  plaintiff.  This 
judgment  was  entered  and  docketed  in  De- 
cember, 1907.  Ihe  value  of  the  land  at  this 
date  was  $500.  Plaintiff  never  had  any 
notice  of  the  delinquency  of  the  taxes,  of 
either  of  the  tax  sales,  of  the  action,  or  of 
the  rendition  of  judgment  therein,  until  Oc- 
tober, 1908. 

Defendant  Scott,  who  had,  as  auditor, 
made  the  tax  sales  before  mentioned,  did  not 
at  any  time  during  any  of  the  years  follow- 
ing place  opposite  the  description  of  the 
property  upon  the  tax  lists  he  was  required 
by  law  to  make  out  and  deliver  to  the  treas- 
urer the  words  "Sold  for  taxes,"  as  he  was 
required  to  do  by  Rev.  Laws  1905,  §  875. 


The  payments  of  taxes  for  the  years  1904, 
1905,  1906,  and  1907  were  made  by  plaintiff 
to  defendant  Hanke  as  treasurer  upon  state- 
ments of  such  taxes  made  by  said  defend- 
ant, and  plaintiff  received  a  number  of 
receipts  from  said  defendant.  Said  defend- 
ant did  not  place  or  cause  to  be  placed  up- 
on said  tax  statements  or  upon  any  of  said 
tax  receipts  so  issued  by  him  to  plaintiff, 
the  words  "Sold  for  taxes,"  as  by  Rev. 
Laws  1905,  §  881,  he  is  required  to  do. 

If  defendants  had  not  failed  and  neglect- 
ed to  do  and  perform  their  said  statutory 
duties,  and  plaintiff  had  been  informed  by 
them  in  the  manner  required  by  said  stat- 
utes or  in  any  manner,  plaintiff  could  and 
would  have  paid  the  said  taxes  for  which 
said  land  was  so  sold,  and  could  and  would 


anee  of  these  legislative  duties,  they  nor 
the  sureties  in  their  official  bonds  are  liable 
in  an  action  for  damages." 

In  a  proceeding  to  determine  the  consti- 
tutionality of  a  statute  giving  the  right  of 
appeal  from  the  board  of  assessors  as  con- 
stituted by  tibe  statute  direct  to  the  su- 
preme court  of  the  state,  it  was  held  in 
8Ute  V.  Atchison,  T.  &  S.  F.  R.  Co.  6  Kan. 
500,  7  Am.  Rep.  575,  that  the  power  to 
assess  property  is  a  legislative  power,  and 
not  in  any  sense  judicial.  This  case  is  not 
within  the  scope  of  this  note,  but  it  gives 
some  support  to  the  theory  of  the  court  in 
Com.  V.  Kenneday,  supra. 


h»  Ab  affecied  "by  motive* 

An  exception  to  the  above-stated  rule  is 
recognized  and  applied  by  the  great  weight 
of  authori^.  The  exception  is  that  if  the 
assessor,  although  performing  a  quasi  ju- 
dicial aet  witiiin  his  authority,  makes  an 
unlawful  or  excessive  assessment  malicious- 
ly or  corruptly,  he  is  liable  to  the  individ- 
ual injured  thereby.  The  exception  has 
been  supported: 

— ^where  the  assessor  unlawfully  changed 
plaintiff's  valuation  by  increasing  it  after 
the  list  of  assessments  had  been  filed  in  the 
county  clerk's  office.  Bristol  Mfg.  Co.  v. 
Gridley,  27  Conn.  221,  71  Am.  Dec.  56.  And 
it  was  here  held  that  plaintiff  need  not 
show  actual  malice,  but  that  legal  malice 
would  be  inferred  from  the  commission  of 
the  illegal  aet.  Second  appeal  in  28  Conn. 
201. 

— even  though  the  taxpayer  had  failed  to 
appear  before  the  board  of  equalization  to 
haTe  the  valuation  of  his  property  reduced 
after  it  had  been  assessed  excessively  by  the 
assessor.  Parkinson  v.  Parker,  48  Iowa, 
657. 

— where  they  knowingly  and  maliciously 
increased  the  acreage  assessed  to  the  tax- 
payer orer  and  above  that  which  is  con- 
tained in  his  sworn  statement.  Stearns  v. 
Miller,  25  Vt.  20. 

— ^where  they  wilfully  and  knowingly  set 
tn  the  taxable  list  land  that  had  been  sold 
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by  the  taxable  and  possession  given  to  the 
purchaser.    Wilson  v.  Marsh,  34  Vt.  352. 

And  see  Ballerino  v.  Mason,  83  Cal.  447, 
23  Pac.  530,  where  the  holding  implies  that 
the  assessor  would  be  liable  if  he  acted  ma- 
liciously or  with  intent  to  injure  the  owner 
of  the  assessed  property. 

In  Clinton  School  Dist.'s  Appeal,  56  Pa. 
316,  which  was  a  petition  to  enjoin  the  col- 
lection of  a  tax,  the  court  said :  "If,  in  the 
exercise  of  an  honest  judgment  upon  the 
claim,  the  exemption  was  refused,  a  court 
of  equity  could  not  revise  the  judgment  of 
the  board  by  injunction.  If,  on  the  other 
hand,  exemption  was  wantonly  and  malici- 
ously refused,  they  had  their  remedy 
against  the  directors  personally." 

But,  contrary  to  this,  a  few  courts  have 
held  that  the  motive  of  the  assessor  in  mak- 
ing an  excessive  assessment  is  immaterial; 
that  is,  because  of  the  quasi  judicial  nature 
of  the  duty,  the  assessor  is  protected 
against  suit  by  individuals  not  only  for 
errors  and  mistakes  of  judgment,  but  for 
excessive  assessments  made  from  wilful, 
malicious,  and  corrupt  motives.  Stewart  v. 
Case,  53  Minn.  62,  39  Am.  St.  Rep.  575, 
54  N.  W.  938;  Weaver  v.  Devendorf,  3  De- 
nio,  117 ;  Steele  v.  Dunham,  26  Wis.  393. 

Since  fixing  valuations  of  property  by  as- 
sessors is  a  judicial  act,  a  taxpayer  who 
is  injured  by  the  undervaluation  of  the 
neighboring  property,  due  to  wilful,  mali- 
cious, and  corrupt  motives  of  the  assessors, 
cannot  maintain  an  action  of  trespass 
against  them.  Youmans  v.  Simmons,  7 
Hun,  466. 

o.  Aa  dependent  upon  jurisdiction^ 

It  is  a  general  rule  that  an  officer,  not 
a  judge  of  a  higher  court,  is  liable  for  acts 
in  excess  of  his  jurisdiction.    29  Cyc.  1441. 

So,  if  the  assessors  of  taxes  have  no  juris- 
diction to  make  the  assessment  of  which 
complaint  is  made,  they  are  personally 
liable  to  the  party  injured. 

Conn. — ^Thames  Mfg.  Co.  v.  Lathrop,  7 
Conn.  550. 

Me. — Huse  v.  Merriam,  2  Me.  375;  Mosh- 
er  V.  Robie,  11  Me.  137;  Herriman  v.  Stow- 
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have  redeemed  it  at  the  aforesaid  tax  sale. 
By  the  neglect  and  failure  of  said  defend- 
ants to  perform  their  said  official  duties 
plaintiff  has  been  damaged  in  the  sum  of 
$500.  Judgment  is  asked  for  said  sum, 
with  interest  from  December  19,   1907. 

1.  The  facts  pleaded,  if  true,  show  that  the 
auditor,  if  not  the  treasurer,  failed  to  per- 
form a  duty  imposed  upon  him  by  statute. 
Rev.  Laws,  1905,  §  875,  provides  that  the 
auditor  shall  make  out  the  tax  lists  to 
correspond  with  the  assessment  books  in 
reference  to  ownership  and  description  of 
property,  and  that  '"opposite  each  descrip- 
tion which  has  been  sold  for  taxes,  and 
which  is  subject  to  redemption,  and  not  re- 
deemed, shall  be  placed  the  words  *Sold  for 
taxes.'"    By  §  878,  the  auditor  is  required 


to  deliver  these  lists  to  the  county  treasurer 
on  or  before  the  first  Monday  in  January 
in  each  year.  These  lists  constitute  the 
authority  for  the  treasurer  to  receive  and 
collect  the  taxes  therein  levied. 

By  §  881,  the  treasurer,  upon  the  pay- 
ment of  any  tax,  is  required  to  give  to  the 
person  paying  a  receipt  therefor.  It  is  pro- 
vided that  *'if  land  has  been  sold  for  taxes- 
either  to  a  purchaser  or  to  the  state,  and 
the  time  for  redemption  from  such  sale  has- 
not  expired,  the  receipt  for  such  taxes  shall 
have  written  or  stamped  across  the  face, 
*Sold  for  taxes.* " 

These  provisions  can  have  no  other  object 
than  to  give  the  property  owner,  who  had 
failed  or  neglected  for  any  reason  to  pay 
his  taxes  for  any  year,  notice,  before  the 


ers,  43  Me.  497;  Allen  v.  Archn",  49  Me. 
346;  Ware  v.  Percival,  61  Me.  391,  14  Am. 
Rep.  565. 

Mass. — ^Agry  ▼.  Young,  11  Mass.  220; 
Stetson  V.  Kempton,  13  Mass.  272,  7  Am. 
Dec.  146;  Libby  v.  Burnham,  15  Mass.  144. 

Mich.— Clark  v.  Axford,  5  Mich.  182  (a 
supervisor  acting  in  the  capacity  of  an  as- 
sessor ) . 

Nev. — Ford  v.  McGregor,  20  Nev.  446,  23 
Pac.  508. 

N.  H.— Adams  v.  Mack,  3  N.  H.  493; 
Henry  v.  Sargeant,  13  N.  H.  321,  40  Am. 
Dec.  140  (a  board  of  selectmen  acting  as 
assessors ) 

N.  Y.--Mygatt  v.  Washburn,  15  N.  Y. 
316;  Barhyte  v.  Shepherd,  35  N.  Y.  238; 
Clark  V.  Norton,  49  N.  Y.  243;  Westfall  v. 
Preston,  49  N.  Y.  349;  Bell  v.  Pierce,  51 
N.  Y.  12,  affirming  48  Barb.  51;  Bellinger 
V.  Gray,  51  N.  Y.  610;  Dorwin  v.  Strick- 
land, 57  N.  Y.  492;  Jewell  v.  Van  Steen- 
burgh,  58  N.  Y.  85;  Dorn  v.  Backer,  61  N. 
Y.  261;  Williams  v.  Weaver,  75  N.  Y.  30; 
Hilton  V.  Fonda,  86  N.  Y.  339;  New  York 
Milk  Products  Co.  v.  Damon,  67  App.  Div. 
261,  68  N.  Y.  Supp.  183,  affirmed  without 
opinion  in  172  N.  Y.  661,  65  N.  E.  1119; 
Prosser  v.  Secor,  5  Barb.  607 ;  Vail  v.  Owen, 
19  Barb.  22;  Vose  v.  Willard,  47  Barb.  320; 
Bailey  v.  Buell,  59  Barb.  158;  Sexton  v. 
Pepper,  28  Hun,  31  (but  if  the  tax  is  volun- 
tarily paid,  it  cannot  be  recovered  from  the 
assessor)  ;  Suydam  v.  Keys,  13  Johns.  444; 
Palmer  v.  Lawrence,  6  Lans.  282;  Baley  v. 
Wortsman,  2  N.  Y.  S.  R.  246;  Foster  v. 
VanWyck,  2  Abb.  App.  Dec.  167,  41  How. 
Pr.  403;  Wade  v.  Mntheson,  4  Lans.  158; 
Lapolt  V.  Maltby,  10  Misc.  330,  31  N.  Y. 
Supp.  086;  Dubois  v.  Parcells.  118  N.  Y. 
Supp.  616. 

Utah. — Taylor  v.  Robertson,  16  Utah, 
330,  52  Pac.  1. 

Vt.— Drew  v.  Davis,  10  Vt.  506,  33  Am. 
Dec.  213  (the  taxes  were  assessed  for  an 
object  beyond  the  jurisdiction  of  the  as- 
sessors as  conferred  bv  statute) ;  Henry  v. 
Edson,  2  Vt.  499. 

Where  property  exempt. 

There  is  some  conflict  among  the  New 
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York  decisions  as  to  the  applicabilitv  of  thia 
general  principle  to  a  case  where  the  prop- 
erty assessed  is  by  statute  especially  exempt 
from  taxation.  The  following  cases  held 
that  it  applied  in  such  cases;  hence,  that 
the  assessors  were  personally  liable  for  the 
result  of  an  assessment  of  such  property: 
Prosser  v.  Secor,  5  Barb.  607;  Lapolt  v. 
Maltbv,  10  Misc.  330,  31  N.  Y.  Supp.  686. 
But  tliese  cases  may  be  considered  as  over- 
ruled by  a  great  number  of  later  cases, 
among  which  are  the  following:  Vail  v. 
Owen,  19  Barb.  22;  Bell  v.  Pierce,  48  Barb. 
61,  affirmed  in  51  N.  Y.  12;  Foster  v. 
VanWvck,  2  Abb.  App.  Dec.  167,  41  How. 
Pr.  493;  Brown  v.  Smith,  24  Barb.  410; 
Barhyte  v.  Shepherd,  35  N.  Y.  238;  Duboia 
V.  Parcells,  118  N.  Y.  Supp.  615,  in  all  of 
which  cases  it  was  held  tnat  the  assessing 
officers  were  not  liable  in  such  case,  since 
the  question  decided  was  one  within  their 
jurisdiction. 

Determining  residence. 

Where  the  assessing  officers  have  no  juris- 
diction of  either  the  person  or  property  of 
the  one  upon  whom  they  make  an  assess- 
ment, that  is,  where  he  resides  in  another 
district,  they  are  usually  held  liable  for  the 
result  of  the  assessment,  even  though  de- 
ciding the  question  of  residence  is  a  part 
of  their  duty,  and  appears  to  require  the 
exercise  of  judgment.  Mygatt  v.  Washburn, 
15  N.  Y.  316;  Dorwin  v.  Strickland,  57  N. 
Y.  492 ;  Bailey  v.  Buell,  59  Barb.  158 ;  Hil- 
ton V.  Fonda,  86  N.  Y.  339 ;  New  York  Milk 
Products  V.  Damon,  67  App.  Div.  261.  68  N. 
Y.  Supp.  183,  affirmed  without  opinion  in 
172  N.  Y.  661,  65  N.  E.  1119;  Wade  v. 
Matheson,  4  Lans.  158;  Dorn  v.  Backer,  61 
N.  Y.  261 ;  Palmer  v.  Lawrence,  6  Lans. 
282;  Suydam  v.  Keys,  13  Johns.  444;  Tay- 
lor V.  Robertson,  16  Utah,  330,  52  Pac.  1 ; 
Henrv  v.  Edson,  2  Vt.  409. 

In 'Fairbanks  v.  Kittredge,  24  Vt.  9,  it 
was  held  that  listers,  whose  duty  it  was  to 
list  property  for  the  assessment  as  well  as 
to  make  assessments,  in  determining  which 
of  two  districts  had  the  right  to  assess 
plaintiff's  personal  property,  were  acting  in 
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right  to  redeem  has  been  lost,  that  his  prop- 
erty has  been  sold  for  such  taxes.  He  may 
gain  his  information  by  an  examination  of 
th«  tax  lists,  but  he  is  certain  to  acquire  it 
from  the  receipt  given  for  the  payment  of 
the  taxes  for  any  year  subsequent  to  the 
sale  and  before  the  time  to  redeem  expires. 
This  is  clearly  an  important  notice  to  the 
landowner.  He  may,  through  illness,  inad- 
vertence, mistake,  or  even  neglect,  fail  to 
pay  all  or  some  part  of  a  certain  year's 
taxes.  As  the  complaint  in  the  present  case 
alleges,  he  may  forget  all  about  the  fact 
that  he  had  failed  to  pay.  No  notice  of 
the  delinquency  or  of  the  sale  reaches  him. 
Though  he  has  not  intended  to  let  his  prop- 
erty go,  as  evidenced  by  his  regular  pay- 
ment of  subsequent  taxes,  he  loses  it  unless, 


before  the  time  to  redeem  expires,  his  at- 
tention is  called  to  the  fact  that  it  had  been 
"Sold  for  taxes."  These  statutory  provi- 
sions, if  followed  by  the  auditor  and  treas- 
urer, tell  the  delinquent  taxpayer  that>  he 
must  redeem  from  the  sale  or  lose  his  prop- 
erty. It  is  highly  probable  in  the  case  of  a 
nonresident  owner  that  it  is  the  only  notice 
he  has. 

2.  The  liability  of  a  public  officer  for  the 
failure  or  neglect  to  perform  a  duty  im- 
posed upon  him  by  statute  is  clear  (1)  when 
such  duty  is  a  ministerial  one,  (2)  when 
the  person  injured  is  one  to  whom  per- 
formance was  due,  and  (3)  when  the  fail- 
ure to  perform  is  the  proximate  cause  of 
the  injury  sustained.  State  v.  Ruth,  9  S. 
D.  84,  68  N.  W.  189;  Amy  v.  The  Super- 


a  ministerial  capacity,  and  not  judicially, 
hence  they  were  liable  to  the  plaintiff  if 
they  listed  his  property  in  the  wrong  dis- 
trict, provided,  that  he  suffered  damage 
from  such  mistake.  In  this  particular  case, 
however,  it  was  shown  that  no  damage  had 
been  suffered  by  the  plaintiff;  hence  the 
judgment  of  the  lower  court,  nonsuiting  the 
plaintiff,  was  affirmed. 

But  where  the  taxpayer  was  once  a  resi- 
dent of  the  district,  and  the  question  was 
whether  or  not  he  had  moved  out  for  the 
purpose  of  avoiding  the  payment  of  any 
tax  in  any  place,  the  question  is  within  the 
jurisdiction  of  the  assessors,  and  they  are 
protected  by  the  judicial  character  of  the 
acts  they  are  called  upon  to  perform.  Davis 
T.  Strong,  31  Vt.  332. 

Where  lands  should  have  been  assessed 
to  a  tenant,  but  were  assessed  to  the  non- 
resident owner  at  his  own  request,  the  own- 
er is  estopped  from  urging  the  illegality 
of  the  assessment  in  that  particular  in  an 
action  of  trespass  brought  by  him  against 
the  assessors  to  recover  the  amount  of  the 
tax  in  damages.    Pease  v.  Whitney,  8  Mass. 

n. 

Lack  of  notice. 

Likewise,  there  is  some  difference  of  opin- 
ion among  the  New  York  courts  as  to  wheth- 
er or  not  the  assessing  officers  acquire  jur- 
isdiction so  as  to  be  protected  where  they 
act  without  notice  to  the  person  taxed,  he 
being  affected  adversely  by  their  actions, 
when  a  statute  requires  notice  to  him  in 
fuch  ease.  Jewell  v.  Van  Steenburgh,  68 
X^.  Y.  8o,  may  be  accepted  as  settling  the 
dispute  in  favor  of  the  theory  that  in  such 
ea^  they  do  not  acquire  jurisdiction,  and 
are  therefore  liable  in  trespassmpVsensae 
son  injured,  unless  he  has  waiv^  the  right 
to  notice  by  appearing  Ibefore  the  assess- 
ing party  and  presenting  his  objection. 
The  court  reviews  the  early  decisions  in  its 
opinion  in  the  following  language:  "The 
court  charged  the  jury  that  such  omission 
rendered  the  tax  void.  The  authorities  are 
not  entirely  in  harmony,  and  the  precise 
question  has  not  been  definitely  passed 
upon  by  this  court.  In  Randall  v.  Smith, 
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1  Denio,  214,  the  defect  of  notice  with 
other  irregularities  were  treated  alike, 
and  it  was  held  that  they  did  not  render 
the  trustees  liable  as  trespassers.  Jew- 
ett,  J.,  in  delivering  the  opinion,  comments 
upon  Alexander  v.  Hoyt,  7  Wend.  89,  in 
which  it  was  held  that  the  trustees  were 
trespassers,  because  they  copied  the  valu- 
ations from  an  unfinished  town  roll,  upon 
the  ground  that  this  was  a  ministerial,  and 
not  a  judicial,  act,  and  cites  £aston  v.  Gal. 
endar,  11  Wend.  91,  as  decisive  of  the  ques- 
tion in  favor  of  the  trustees.  There  the  ir- 
regularity complained  of  was  in  omitting 
to  insert  certain  persons  who  were  taxable 
in  the  roll,  and  in  including  the  fees  of  the 
collector  in  the  warrant;  and  the  court 
held  that,  in  determining  who  were  taxable 
inhabitants,  the  trustees  acted  judicially 
and  were  not  liable  for  an  error  in  the  ex- 
ercise of  it.  With  great  respect,  I  do  not 
think  the  question  in  that  case  was  analo- 
gous to  this,  as  will  be  shown  hereafter. 
The  general  rule  applicable  to  such  cases 
was  correctly  stated,  that  when  the  officer 
had  jurisdiction  and  errs  in  the  exercise 
of  it,  his  acts  are  not  void,  but  voidable. 
The  only  difficulty  is  in  determining  when 
jurisdiction  has  been  acquired.  I  do  not 
find  that  Randall  v.  Smith  has  been  re- 
garded as  authority,  and  it  is  not  referred 
to  in  the  subsequent  cases.  In  Wheeler  v. 
Mills,  40  Barb.  644,  it  was  expressly  de- 
cided that  the  omission  to  give  the  pre- 
scribed notice  by  assessors  invalidated  the 
tax  and  rendered  a  title  to  real  estate  ob- 
tained upon  a  tax  sale  void,  upon  the 
ground  that  notice  was  one  of  the  things 
to  be  done  by  the  assessors  to  obtain  juris- 
diction over  the  subject.  In  Van  RensseliTcr 
V.  Witbeck,  7  N.  Y.  617,  which  was  tres- 
pass against  the  collector,  it  was  decided 
that  a  substantial  compliance  with  the 
terms  of  the  statute,  as  to  making  and  sign- 
ing the  certificate  required  to  be  attached 
to  the  assessment  roll,  was  necessary  to 
give  the  supervisors  jurisdiction  to  impose 
a  tax  and  issue  a  warrant  for  its  collection. 
Gardiner,  J.,  in  delivering  the  opinion,  said: 
'Notice  must  be  given;  the  taxpayers  have 
a  right  to  be  heard  and  introduce  evidence. 
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visors   (Amy  v.  Barkholder)   11  Wall.  136.  | 
20  L.  ed.  101;  Anderson  v.  Setiergren,  100 
Minn.  294,  111  N.  W.  270. 

The  duties  imposed  by  the  statutes  on 
the  auditor  and  treasurer  are  plainly  minis- 
terial. It  is  equally  clear  that  plaintiff  is 
one  to  whom  performance  of  the  duty  was 
due,  as  we  have  already  stated.  The  only 
doubt  is  whether  the  failure  to  perform 
this  duty  was  the  proximate  cause  of  plain- 
tiff's loss  of  his  land. 

3.  We  must  take  as  true  the  allegation 
of  the  complaint  that  plaintiff  would  have 
redeemed  from  the  tax  sale  had  he  learned 
of  it  from  a  receipt  stamped  *'Sold  for 
taxes."  After  learning  in  October,  1908,  of 
the  sale  and  the  judgment  in  the  action  to 
determine  adverse   claims,   he  might  have 


applied  successfully  to  open  the  judgment 
and  defend;  but  there  is  nothing  in  the 
complaint  to  indicate  that  the  tax  sale  or 
the  notice  of  expiration  was  not  valid,  and 
we  must  assume,  as  against  a  demurrer, 
that  he  would  not  have  succeeded  in  saving 
his  land,  even  if  he  had  defended  the  ac- 
tion. It  is  undoubtedly  true  that  the  neg- 
lect or  failure  of  the  officer  must  appear  to 
be  the  proximate,  and  not  the  remote,  cause 
of  the  loss.  Of  course,  if  plaintiff  had  not 
forgotten  to  pay  the  last  half  tax  for  1001, 
or  if  he  had  remembered  later  that  he  had 
not  paid  it,  the  loss  would  not  have  oc- 
curred. But  the  statutes,  in  our  opinion, 
were  enacted  for  the  very  purpose  of  pro- 
tecting taxpayers  who  forget,  or  by  acci- 
dent or  even  negligence  fail,  to  pay  their 


When  this  has  been  done  and  all  objections 
disposed  of,  the  assessors,  or  a  majority  of 
them,  shall  sign  the  roll,  and  attach  the 
certificate  in  the  form  prescribed  by  §  26. 
The  record  is  then,  and  not  until  then,  com- 
plete.' The  general  rule  laid  down  in  West- 
fall  V.  Preston,  49  N.  Y.  349,  is  confirmatorv 
of  the  doctrine  of  all  the  cases  since  Randall 
v.  Smith,  viz,:  *A  substantial  compliance 
with  the  statute  in  the  measures  prelimi- 
nary to  the  taxation  of  persons  and  prop- 
erty, in  all  matters  which  are  of  the  sub- 
stance of  the  procedure  and  designed  for 
the  protection  of  the  taxpayer  and  the  pres- 
ervation of  his  rights,  is  a  condition  pre- 
cedent to  the  legality  and  validity  of  the 
tax.'  Without  further  citation  of  cases,  it 
is  quite  manifest  that  the  weight  of  author- 
ity is,  that  the  omission  to  give  the  notice 
is  a  jurisdictional  defect.  As  an  original 
question,*  it  seems  to  me  clear  that  this 
must  be  so.  When  persons  are  to  be  de- 
vested of  their  property  by  statutory  pro- 
ceedings, the  directions  of  the  statute  must 
be  substantially  pursued.  Sharpe  v.  Speir, 
4  Hill,  76.  Trustees  of  school  districts  and 
assessors,  in  making  assessments,  must  ac- 
quire jurisdiction  of  the  person  and  sub- 
1'ect-matter,  or  their  proceedings  are  void, 
n  performing  duties  of  a  judicial  nature 
they  are  protected,  but  giving  the  notice  to 
taxpayers  is  a  ministerial,  and  not  a  judi- 
cial, act.  They  have  no  discretion  or  judg- 
ment to  exercise.  The  mandate  is  positive, 
and  must  be  obeyed.  Is  it  jurisdictional 
in  its  character?  It  seems  to  me  clear  that 
it  is.  This  is  the  only  mode  by  which  per- 
sons interested  have  an  opportunity  to  be 
heard.  It  is  in  the  nature  of  process  to 
bring  them  into  court,  and  it  must  precede 
the  power  of  the  trustees  to  act  u^on  the 
subject.  In  the  first  instance,  the  assessors 
may  exercise  their  own  judgment  as  to  who 
are  taxable  persons,  and  the  kind  and  value 
of  the  property  to  be  taxed ;  but  this  is  pre- 
liminary to  the  final  adjudication.  Before 
that  can  be  made,  the  persons  proposed  to 
be  taxed  are  to  have  a  nearing,  and  it  can- 
not be  made  until  an  opportunity  for  such 
hearing  is  afforded.  As  well  might  a  jus- 
tice of  the  peace  render  judgment  against 
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a  party,  without  the  service  of  process.  In 
the  case  of  school  trustees,  so  far  as  they 
make  an  original  assessment  or  change  an 
assessment,  they  must  give  the  prescribed 
notice,  and  if  they  fail  to  do  it  they  have 
no  legal  right  and  no  jurisdiction  to  make 
it.  The  principle  decided  in  EsjBton  v.  Cal- 
endar, supra,  which  was  held  decisive  in 
Randall  v.  Smith,  was  correct.  The  irregu- 
larities in  that  case  were  held  to  relate  to 
judicial  acts.  They  were  quite  inferior  to 
tins  defect,  and  it  is  unnecessary  to  criti- 
cize the  application  of  the  general  rule  to 
the  facts  of  that  case.  Notice  to  the  per- 
sons whose  assessments  were  changed  was 
necessary  to  confer  jurisdiction.  Without 
it  the  assessment  against  the  plaintiff  was 
void;  and  when  there  is  a  want  of  jurisdic- 
tion in  imposing  the  tax,  those  directing 
its  collection  are  liable  as  trespassers.  Na- 
tional Bank  v.  Elmira,  53  N.  Y.  49,  and 
cases  cited." 

d.    Statutory  proteeUan. 

Under  a  statute  which  exempted  assessors 
from  all  responsibility  for  the  assessment 
of  "any  tax  upon  the  inhabitants  of  any 
city,  town,  district,  parish,  or  other  reli- 
gious society,  when  tnereto  required  by  the 
constituted  authorities  thereof,  except  only 
for  their  own  integrity  and  fidelity,"  it 
has  been  held  that  assessors  are  neveruieleas 
liable  where  they  acted  beyond  their  juris- 
diction. Thus,  the  assessors  of  a  religious 
society  are  not  protected  by  the  statute 
where  their  assessment  was  made  upon  one 
who  was  not  at  the  time  a  member  of  the 
society.  Gage  v.  Currier,  4  Pick.  399;  In- 
glee  V.  Bosworth,  5  Pick.  498,  16  Am.  Dec. 
419.  They  are  liable  where  they  were  not 
required  by  any  "city,  town,  parish,  or  re- 
ligious society,"  or  district,  within  the 
meaning  of  the  act,  to  make  the  assessment 
which  proves  to  be  illegal,  lliey  were  di- 
rected by  a  school  district  to  make  the  as- 
sessment, and  the  court  held  that  a  school 
district  was  not  a  district  within  the  mean- 
ing of  the  statute.  Little  v.  Merrill,  10 
Pick.  543.  And  they  were  held  liable  where 
a  person  not  a  resident  of  the  district  was 
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taxes.  To  bold,  because  plaintiff  was  eare- 
len  in  omitting  to  pay  the  tax,  that  his  neg- 
ligence, and  not  that  of  defendants,  was 
Uie  proxiniate  cause,  would  be  to  defeat  the 
very  object  of  the  statutes.  The  negligence 
of  the  defendants  was  after  plaintiff^s  neg- 
ligence. Had  they  performed  the  duties  im- 
posed on  them  by  the  statutes,  the  injury 
would  not  have  happened.  The  complaint 
•hows  no  want  of  care  on  the  part  of  plain- 
tiff that  was  concurrent  with  or  subsequent 
to  defendants'  failure  to  perform  their  du- 
ties. On  the  plainest  principles  of  the  law 
of  proximate  cause,  it  cannot  be  said  that 
plaintiff's  failure  to  pay  the  tax,  or  to  re- 
member that  he  had  failed  to  pay  it,  was 
legally  the  proximate  cause  of  his  loss,  or  a 
ccmtributing  cause.    The  case  is  analogous 


to  one  where  plaintiff  by  his  own  negli- 
gence gets  into  a  position  of  danger,  and 
defendant,  seeing  his  peril,  fails  to  use  or- 
dinary care  to  avoid  injuring  him.  The 
negligence  of  the  defendant,  in  such  a  case, 
is  the  proximate  cause,  and  plaintiff's  neg- 
ligence does  not  defeat  a  recovery.  Had  the 
auditor  in  this  case  stamped  the  words 
''Sold  for  taxes"  on  the  list  furnished  the 
treasurer,  and  had  the  latter  stamped  the 
same  words  on  the  receipts  furnished  plain- 
tiff, we  must  presume,  taking  as  true  the 
allegations  of  the  complaint,  that  plaintiff 
would  have  redeemed  from  the  sale.  In 
other  words,  the  loss  would  not  have  oc- 
curred, had  the  defendants  performed  their 
duty.  It  was  a  duty  imposed  by  statute. 
We  hold  that  the  proximate  cause  of  plain- 


usessed,  and  the  tax  collected  b^  distress, 
even  though  the  assessors  acted  with  perfect 
good  faith.  Freeman  v.  Kenney,  15  Pick. 
44. 

But  it  does  protect  them  against  the  con- 
le^ences  of  illegal  assessments  even  though 
the  errors  or  mistakes  were  made  by  them- 
selves, and  not  by  others,  so  long  as  they 
acted  in  good  faith.  Ingpraham  v.  Doggett. 
•5  Pick.  451;  Little  v.  Greenleaf,  7  Mass. 
236. 

Bat  by  reason  of  this  statute,  as  revised, 
it  has  been  held  that  the  assessor  is  protect- 
ed from  a  suit  for  damages  by  one  who 
had  been  illegally  assessed,  he  not  being 
an  inhabitant  of  the  district.  Baker  v. 
Allen,  21  Pick.  382.  The  court  said :  "This 
statute,  as  construed  by  the  court  in  the 
above  cases,  did  not  include  taxes  on  school 
districts,  nor  protect  assessors  from  their 
mistakes  in  assessing  individuals  who,  by 
their  residence  or  otherwise,  were  not  lia- 
hle  to  be  assessed,  because  they  were  not, 
within  the  meaning  of  the  statute,  're- 
quired' to  assess  such  persons.  But  the 
Revised  Statutes,  chap.  7*,  §  44,  in  the  re- 
vision of  the  5th  section  of  Stat.  1823,  chap. 
138,  have  varied  the  phraseology,  and  adopt- 
ed more  comprehensive  language,  so  as  to 
include  school  districts,  with  other  cor- 
porations, and  so  as  to  protect  assessors 
from  liabili^  for  accidental  errors  in  tax- 
ing those  who  are  not  liable  to  be  taxed. 
It  makes  them  'responsible  only  for  the  want 
of  integrity  and  fidelity  on  their  own  part.' 
While  acting  within  their  appropriate 
sphere,  they  have  the  same  protection  and 
inuDunities  which  judicial  officers  have." 
And  this  case  was  cited  and  followed  in 
I>iirant  v.  Eaton,  98  Mass.  469. 

But  neither  the  statute  referred  to,  supra, 
nor  the  revision  involved  in  Baker  v.  Allen, 
Bupra,  will  protect  assessors  where  they 
hare  assessed  property  and  issued  a  war- 
rant for  the  collection  of  a  school  district 
tax,  if  the  school  district  is  not  legally  es- 
tablished, even  though  the  fact  tiiat  the 
tax  had  been  voted  by  the  district  was  le- 
gally certified  to  them  by  one  as  acting 
clerk  for  the  district.  Dickinson  v.  Billings, 
4  Gray,  42:  Blankinship  v.  Hadley,  11  Gray, 
61L.R.A.(NJS.) 


431;  Bassett  v.  Porter,  4  Gush.  487;  Judd 
V.  Thompson,  125  Mass.  553;  Withington  v. 
Eveleth,  7  Pick.  106. 

And  the  assessors  are  not  protected  by 
either  statute  where  they,  contrary  to  stat- 
ute, carry  over  from  one  year  an  assess- 
ment supposed  to  have  remained  unpaid 
to  a  subsequent  assessment  for  another  year, 
not  immediately  succeeding  the  year  in 
which  the  assessment  was  made.  Eames  v. 
Johnson,  4  Allen,  382. 

An  early  statute  in  llaine  provided 
"that  the  assessors  of  towns,  plantations, 

garishes,  and  religious  societies  shall  not 
ereafter  be  made  responsible  for  the  as- 
sessment of  any  tax  wnich  they  are  bv  law 
required  to  assess,  but  the  liability,  if  any, 
shall  rest  solely  with  said  towns,  planta- 
tions, parishes,  and  religious  societies;  and 
the  assessors  shall  be  responsible  only  for 
their  own  personal  faithfulness  and  integri- 
ty." Quotea  from  the  court's  opinion  in  Traf- 
ton  V.  Alfred,  16  Me.  260,  which  was  an 
action  of  trespass  against  the  corporation. 
This  statute  is  also  referred  to  as  exempt- 
ing assessors  from  liability,  in  School  Dist. 
V.  Bailey,  12  Me.  258,  which  was  also  an 
action  against  the  corporation.  In  the 
same  way  and  in  the  same  kind  of  case  this 
statute  has  been  referred  to  in  Stickney  v. 
Bangor,  30  Me.  404,  and  in  Powers  v.  San- 
ford,  39  Me.  187.  But  it  has  been  held 
that  this  statute  does  not  protect  the  as- 
sessors from  the  result  of  an  assessment  in 
case  the  assessors  had  no  jurisdiction  to 
make  the  same.  Mosher  v.  Robie,  II  Me. 
137;  Herriman  v.  Stowers,  43  Me.  497;  Al- 
len V.  Archer,  49  Me.  346;  Ware  v.  Perci- 
val,  61  Me.  391,  14  Am.  Rep.  565.  But  if 
they  have  jurisdiction  of  the  subject-mat- 
ter, but,  acting  in  good  faith,  exceed  their 
authority  to  assess  under  a  statute,  they 
are  protected  by  this  statute,  it  appearing 
that  they  were  required  by  law  to  assess 
the  property.  Patterson  v.  Greighton,  42 
Me.  367;  Rowe  v.  Friend,  90  Me.  241,  38 
Atl.  95. 

Under  a  statute  which  refers  to  execu- 
tions against  the  state,  or  any  county  or 
other  civil  corporation,  which  provides  that, 
"if  no  property  is  found  on  which  to  levy, 
10 
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tiff'B  loss  WM  this  failure  of  duty  on  the 
part  of  one  or  both  of  the  defendants. 

4.  We  have  thus  far  assumed  that  the 
complaint  allies  a  failure  of  duty  on  the 
part  of  both  the  auditor  and  the  treas- 
urer. We  do  not,  however,  decide  that  it 
shows  a  failure  of  duty  on  the  part  of 
the  treasurer.  The  difficulty  here  is  as  to 
the  construction  of  §  881,  which  in  terms 
makes  it  the  absolute  duty  of  the  treasurer 
to  write  or  stamp  the  words  "Sold  for 
taxes"  on  a  tax  receipt,  while  it  does  not 
seem  that  this  ought  to  be  his  duty  where 
the  fact  that  the  land  had  been  '*Sold  for 
taxes"  is  not  stated  on  the  list  furnished 
by   the   auditor,   and   is   not   ascertainable 


from  the  treasurer's  books.  This  feature  of 
the  case  received  no  attention  in  the  briefs, 
and  we  feel  that  we  ought  not  to  determine 
the  question  without  argument,  especially 
as  it  is  not  necessary  to  do  so.  Of  course, 
the  question  arises  only  in  case,  as  alleged 
in  the  complaint,  the  words  "Sold  for 
taxes"  were  not  jilaeed  opposite  the  descrip- 
tion of  plaintiff's  property  on  the  list  fur- 
nished the  treasurer  by  the  auditor. 

6.  We  hold  that  the  complaint  states  a 
cause  of  action  at  least  as  against  defendant 
Scott,  the  former  auditor,  and  it  follows 
that  the  joint  demurrer  of  both  deftedants 
was  properly  overruled. 

Order  affirmed. 


or  if  the  judgment  creditor  elect  not  to 
issue  execution  against  such  corporation, 
he  is  entitled  to  the  amount  of  his  judg- 
ment and  costs,  in  the  ordinary  evidences 
of  indebtedness  issued  by  that  corporation. 
And,  if  the  debtor  corporation  issues  no 
scrip  or  evidences  of  debt,  a  tax  must  be 
levied  as  early  as  practicable  sufficient  to 
pay  off  the  judgment  with  interest  and 
cost,"  and  in  another  section  provides  that 
"a  failure  on  the  part  of  the  officers  of  the 
corporation  to  comply  with  the  require- 
ments of  the  last  section  renders  them  per- 
sonally responsible  for  the  debt,"  a  judg- 
ment creditor  of  a  municipal  corporation 
is  not  obliged  to  accept  scrip  or  other  evi- 
dences of  indebtedness  for  his  judgment, 
nor  is  he  required  to  demand  the  issue 
thereof,  but  may  demand  that  the  taxing 
officers  levy  a  special  tax  to  pay  his  judg- 
ment, and  upon  their  failure  to  do  so,  there 
being  no  legal  obstacle  in  their  way,  he  may 
at  once  proceed  with  a  civil  action  against 
the  officers  individually  for  the  amount  of 
his  claim.  Oswald  v.  Thedinga,  17  Iowa, 
13;  Porter  v.  Thomson,  22  Iowa,  391. 


///.  Collecting  officers. 

a.  Protection  hy  warrant, 

1,  In  general, 

A  tax  collector  has  no  authority  to  al- 
ter or  change  in  any  way  the  amount  of 
tax  assessed  against  an  individual,  by  in- 
increasing  or  diminishing  it;  it  is  his  plain 
duty  to  accept  the  duplicate  given  to  him 
as  correct,  and  collect  the  taxes  from  each 
individual  accordingly,  and  when  he  has 
done  so  he  is  not  liable  to  an  individual  in 
case  the  assessment  against  the  individual 
proves  to  be  excessive  or  erroneous.  He  is 
protected  by  his  warrant  if  it  is  fair  and 
regular  upon  its  face.  It  has  been  so  held 
in: 

Ala. — ^Lott  V.  Hubbard,  44  Ala.  693. 

Ark. — Sanders  v.  Simmons,  30  Ark.  274. 

Conn. — Waterbury  v.  Lockwood,  4  Day, 
267,  4  Am.  Dec.  216. 

Ind. — Ewing  v.  Robeson,  15  Ind.  26;  No- 
land  V.  Busby,  28  Ind.  154. 
61  L.R.A.(N.S.) 


Iowa. — Games  v.  Robb,  8  Iowa,  193;  Her- 
shey  v.  Fry,  1  Iowa,  693 ;  Macklot  v.  Daven- 
port, 17  Iowa,  379  (not  a  direct  holding, 
but  a  statement  by  way  of  argument). 

Me. — Caldwell  v.  Hawkins,  40  Me.  526; 
Nowell  V.  Tripp,  61  Me.  426,  14  Am.  Rep. 
672;  Carville  v.  Additon,  62  Me.  459. 

Mass. — Hays  v.  Drake,  6  Gray,  3S7; 
Eames  v.  Johnson,  4  Allen,  382;  Upton  v. 
Holden,  6  Met.  360;  Rawson  v.  Spencer, 
113  Mass.  40;  Hubbard  v.  Garfield,  102 
Mass.  72;  Cone  v.  Forest,  126  Mass.  97; 
King  V.  Whitcomb,  1  Met.  328;  Howard  v. 
Proctor,  7  Gray,  128. 

Mich.— Wall  v,  Trumbull,  16  Mich.  228 
(even  though  he  may  have  had  personal 
knowledge  that  tlie  tax  was  illegal,  if  the 
warrant  was  regular  and  disclosed  no  il- 
legality )  ;  Bird  v.  Perkins,  33  Mich.  28 ; 
Wood  V.  Thomas,  38  Mich.  686;  Moss  v. 
Cummings,  44  Mich.  359,  6  N.  W.  843; 
Bvles  V.  Genung,  62  Mich.  604,  18  N.  W. 
238;  Curtiss  v.  Witt,  110  Mich.  131,  67  N. 
W.  1106;  Mogg  V.  Hall,  83  Mich.  576,  47 
N.  W.  553;  Godkin  v.  Corliss,  146  Mich. 
507,  109  N.  W.  855. 

Miss. — Newman  v.  Elam,  30  Miss.  507. 

Mo.— Turner  v.  Franklin,  29  Mo.  285; 
Glasgow  V.  Rowse,  43  Mo.  479;  St.  Lcniis 
Bldg.  &  Sav.  Asso.  v.  Lightner,  47  Mo.  393; 
St.  Louis  Mut.  L.  Ins.  Co.  v.  Charles,  47  Mo. 
462;  Jefferson  use  of  Pacific  R.  Co.  v.  Opel, 
49  Mo.  190;  Walden  v.  Dudley,  49  Mo.  419; 
North  Missouri  R.  Co.  v.  Maguire,  49  Mo. 
482. 

N.  H,— Chirk  v.  Bragdon,  37  N.  H.  562. 

N.  Y.— Sheldon  v.  Van  Buskirk,  2  N,  Y. 
473;  Chegaray  v.  Jenkins,  5  N.  Y.  376; 
Woolsey  v.  Morris,  96  N.  Y.  311  (even 
though  the  levy  was  made  under  eight  tax 
warrants,  the  taxes  called  for  by  three  of 
them  having  been  paid,  and  the  collector 
knowing  this  fact,  provided  that  he  did 
no  more  than  he  would  have  been  justified 
in  doing  under  the  five  valid  warrants)  ; 
Thomas  v.  Clapp,  20  Barb.  165;  Patch  in 
V.  Ritter,  27  Barb.  34;  Doolittle  v.  Doo- 
little,  31  Barb.  312;  Baley  v.  Worstman.  2 
N.  Y.  S.  R.  246;  Abbott  v.  Yost,  2  Denio, 
86;  Bank  of  Utica  v.  Utica,  4  Paige,  399, 
27  Am.  Dec.  72;  Henderson  v.  Brown,  1 
Cai.  Cas.  92,  2  Am.  Dec.  164. 

N.   C— Gore  v.   Mastin,   66   N.   C.    371; 
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Mulford  T.  Sutton,  79  N.  C.  276;  Clifton 
T.  Wynne,  80  N.  C.  146. 

Ohio. — Champaign  County  Bank  v.  Smith, 
7  Ohio  St.  42 ;  Loomis  v.  Spencer,  1  Ohio  St. 
153;  Thompson  v.  Kelly,  2  Ohio  St.  647. 

Pa. — ^McGregor  v.  Montgomery,  4  Pa.  237 ; 
Cunningham  v.  Mitchell,  67  Pa.  78. 

R.  I.—Peckham  v.  Bicknell,  11  R.  I.  696. 

Vt.— Goodwin  ▼.  Perkins,  39  Vt.  598; 
VTheelock  v.  Archer,  26  Vt.  380;  Hughes  v. 
Kelley,  69  Vt.  443,  38  Atl.  91. 

Wis. — Sprague  v.  Birchard,  1  Wis.  457, 
60  Am.  Dec.  393;  McLean  v.  Cook,  23 
Wis.  364  (approved  in  Stahl  v.  O'Malley, 
39  Wis.  338.  Also  in  Power  v.  Kindschi,  68 
Wis.  639,  46  Am.  Rep.  652,  17  N.  W.  089). 

But  it  has  been  held  that  even  though 
the  warrant  and  tax  lists  are  regular  upon 
the  face  thereof,  if  the  assessment  is  il- 
)«<ral,  the  collector  is  liable  in  damages. 
Ai.d  it  was  further  held  that  a  tax  collect- 
or could  not  justify  the  taking  of  property, 
merely  by  showing  a  regular  tax  bill  and 
warrant,  but  must  show  all  the  previous 
proceedings  to  have  been  legal.  CoUamer 
V.  Drury,  16  Vt.  574;  Downing  y.  Roberts, 
21  Vt.  441. 

2.  Illegality  discloaed  "by  tcarrant. 

But  where  the  illegality  of  the  assess- 
ment is  manifest  upon  the  face  of  the  war- 
rant, the  officer  executing  it  is  liable  in 
trespass  to  the  party  injured  thereby.  At- 
wfll  V.  Zeluff,  26  Mich.  118;  Hannibal  & 
J>t.  J.  R.  Co.  V.  Shacklett,  30  Mo.  550 ;  State 
UH'  of  Hannibal  &  St.  J.  R.  Co.  v.  Schack- 
iKt.  37  Mo.  280  (his  liability  extends  to 
^h>  sureties  upon  his  bond)  ;  State  ex  rel. 
iiice  V.  Powell,  44  Mo.  436 ;  Warrensburg  ex 
n;l.  Colbem  v.  Miller,  77  Mo.  56;  Clark 
▼.  Bragdon,  37  N.  H.  562 ;  Bellinger  v.  Grav, 
51  N.  Y.  610;  Van  Rensselaer  v.  Witbeck, 
7  N.  Y.  517;  Wetmore  v.  Campbell,  2  Sandf. 
341;  Sprague  v.  Birchard,  1  Wis.  457,  60 
Am.  Dec.  393. 

8,  Where  asseasora  acted  toithout  juHS' 

diction. 

It  has  been  held  that  the  collector's  war- 
rant is  no  protection  to  him  if  the  asses- 
Mrs  or  other  body,  in  making  the  assese- 
ment  and  issuing  the  warrant,  did  not  have 
jurisdiction  in  the  matter.  Hays  v.  Pacific 
Mail  S.  S.  Co.  17  How.  596,  15  L.  ed.  254; 
Thurston  v.  Martin,  6  Mason,  497,  Fed.  Cas. 
No.  14,018  (a  nonresident  of  the  jurisdic- 
tion had  been  assessed,  and  the  assessors 
tuerefore  had  no  jurisdiction  either  of  his 
P<*rson  or  his  property) ;  Eames  v.  Johnson, 
4  Allen,  382  (where  the  lack  of  jurisdiction 
v'as  disclosed  upon  the  face  of  the  war- 
rant) ;  Johnson  r.  Dole,  4  N.  H.  478  (where 
the  school  district  for  which  the  assess- 
ment was  made  had  no  legal  existence) ; 
Cloutman  v.  Pike,  7  N.  H.  209;  Cavis  v. 
Robertson,  9  N.  H.  524;  Suydam  v.  Keys, 
13  Johns.  444  (where  it  happened  that  the 
pf'rson  taxed  was  a  nonresident)  ;  Cham- 
paign Countv  Bank  v.  Smith.  7  Ohio  St. 
42;  Waters  v.  Daines.  4  Vt.  601;  Bates  v. 
Haiehine,  1  Vt.  81 ;  Blood  ▼.  Savre,  17  Vt. 
51  L.R.A.(N.S.) 


609;  Sprague  v.  Birchard,  1  Wis.  457,  60 
Am*.  Dec.  393  (but  this  rule  is  limited  to 
cases  where  the  officer  executing  the  war- 
rant has  knowledge,  by  reason  of  the  war- 
rant, or  in  some  other  way,  that  the  taxing 
power  had  no  jurisdiction  in  the  matter ) . 

Where  the  sheriff  or  his  deputy  had  ar- 
rested a  person  under  a  warrant  from  a  tax 
collector  directing  the  arrest  upon  refusal 
or  failure  to  pay  the  taxes  with  interest, 
the  tax  collector  is  liable  in  damages  to 
the  person  so  arrested  if  no  interest  was 
legally  collectable  on  the  taxes,  even  though 
the  city  council  had  voted  to  instruct  the 
collector  to  add  interest  to  the  unpaid  tax- 
es after  a  certain  date,  it  appearing  that 
the  council  had  no  authority  to  add  the 
interest.  Snow  v.  Weeks,  77  Me.  429,  1 
Atl.  243.  The  court  held  that  this  was  not 
a   case   where   the   tax   collector   would   be 

?>rotected  by  his  warrant,  for  his  warrant 
rom  the  assessors  did  not  direct  him  to 
collect  the  interest,  but  merely  the  prin- 
cipal. 

•  It  was  held  in  Leachman  v.  Dougherty, 
81  111.  324,  that  if  the  tax  collector  had 
actual  knowledge  of  the  illegality  of  the 
assessment  and  the  consequent  invalidity 
of  his  warrant,  he  was  not  protected  there- 
by, but  was  liable  to  the  individual  from 
whom  he  forced  payment  of  the  tax  thus 
illegally  assessed. 

Where  the  assessment  is  void  and  the 
money  still  remains  in  the  collector's  hands, 
it  may  be  recovered  from  him  in  an  action 
direct  by  the  taxpaver.  Tuttle  v.  Everett, 
51  Miss.  27,  24  Am.' Rep.  622. 

Where  an  assessment  for  street  improve- 
ments had  been  made,  void  for  the  reason 
that  the  council  had  no  authority  to  make 
it,  and  the  treasurer  refused  to  accept  pay- 
ment of  the  legal  taxes  unless  these  illegal 
taxes  were  also  paid,  the  taxable,  having 
paid  it  all  under  protest,  in  order  to  save 
his  property  from  tax  sale,  may  recover 
from  the  treasurer  the  amount  of  the  il- 
legal tax.  Stephan  v.  Daniels,  27  Ohio 
St.  627. 

Where  property  exempt. 

And  it  has  been  held  that  the  tax  col- 
lector is  liable  to  the  individual  paying  the 
tax  under  protest,  where  the  property  upon 
which  the  tax  was  assessed  is  by  law  ex- 
empt from  taxation:  State  Bank  v.  Brack- 
enridge,  7  Blackf.  395;  State  use  of  Hanni- 
bal &  St.  J.  R.  Co.  V.  Schacklett,  37  Mo. 
280;  St.  Louis  Bldg.  &  Sav.  Asso.  y.  Light- 
ner,  47  Mo.  393;  Contra:  Van  Kleeck  v. 
Woodruff,  41  How.  Pr.  493,  2  Abb.  App. 
Dec.  167. 

4.  Assessment    under    unconstitutional 

statute. 

It  is  said  in  Macklot  v.  Davenport,  17 
Iowa,  379,  that  a  tax  collector  is  not  pro- 
tected by  his  warrant  where  the  assess- 
ment is  made  under  an  unconstitutional 
statute. 

And  in  Glasgow  v.  Rowse,  43  Mo.  479, 
there    is    a   strong   intimation,    but   not   a 
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holding,  that  if  the  statute  under  which  the 
taxes  were  assessed  is  unconstitutional,  the 
collector  will  not  be  exempt  from  suits  by 
an  individual  after  he  has  collected  the  tax 
by  forcible  means. 

And  in  Smith  t.  First  Nat.  Bank,  17 
Mich.  479,  there  is  a  holding,  as  regards 
the  sheriff  who  collects  a  tax  by  viHue 
of  a  warrant  issued  to  him  by  the  auditor 
general  of  the  state  under  a  statute  held 
to  be  unconstitutional,  that  the  sheriff  is 
liable  to  the  person  from  whom  he  collect- 
ed the  tax.  The  holding  in  Smith  v.  First 
Nat.  Bank  is  followed  in  First  Nat.  Bank 
Y.  Watkins,  21  Mich.  483;  also  followed  as 
to  a  tax  collector  in  Mogg  v.  Hall,  83 
Mich.  576,  47  N.  W.  563.  In  all  three  cas- 
es, however,  a  point  is  made  of  the  fact 
that  reference  is  made  in  the  warrant  to 
the  statute  so  as  to  charge  the  officer  with 
notice  of  the  nature  of  the  authority  under 
which  he  was  acting. 

And  in  Loomis  v.  Spencer,  1  Ohio  St. 
153,  the  court  said:  "That  a  treasurer 
who  seizes  property  to  pay  a  tax  assessed, 
without  any  color  of  law  for  its  assessment, 
or  under  an  unconstitutional  law  (which 
is  the  same  as  no  law),  is  liable  in  trespass, 
seems  to  have  been  decided  in  McCoy  v. 
Chilicothe,  3  Ohio,  370,  17  Am.  Dec.  607, 
and  impliedly  admitted  in  Raguet  v.  Wade, 
4  Ohio,  107,  and  we  have  no  doubt  that 
such  is  the  law." 

And  in  Higgins  v.  Ausmuss,  77  Mo.  361, 
it  was  held  that  a  tax  collector  is  not  pro- 
tected by  bis  warrant  in  collecting  a  tax 
assessed  for  improvement,  he  havine  levied 
the  same  upon  personal  property,  the  stat- 
ute under  which  he  professed  to  act  hav- 
ing been  previously  declared  to  be  uncon- 
stitutional by  the  court  of  last  resort  of 
the  state. 

But  in  Waiden  v.  Dudley,  49  Mo.  419, 
where  the  claim  was  made  that  the  legis- 
lature had  no  power  to  include  farming 
land  within  corporate  limits  so  as  to  sub- 
ject it  to  corporate  taxation,  the  action 
i>eing  against  the  tax  collector  for  collect- 
ing the  tax  assessed  thereon,  the  court  re- 
fused to  pass  upon  the  question,  holding 
that  even  if  the  contention  were  correct, 
the  collector  could  not  be  held  liable.  The 
court  said:  "It  is  true  that  executive  offi- 
cers are  bound  to  know  the  law,  and  are 
bound  in  some  cases  to  know  the  limits  of 
legislative  authority.  Thus,  it  has  been 
sometimes  held  that  they  are  responsible 
for  the  forcible  collection  of  taxes  from 
those  who  by  charter  are  exempt  from  tax- 
ation, notwithstanding  a  subsequent  ille- 
gal attempt  by  the  legislature,  to  violate 
the  charter  in  that  regard.  But  these  cases 
are  not  like  the  present  one.  The  legisla- 
ture had  parted  with  its  right  to  assess  the 
specific  tax,  and  the  attempted  resumption 
of  that  right  was  held  to  be  an  act  alto- 
l^ther  void,  the  matter  for  the  time  beinff 
having  passed  out  of  its  jurisdiction.  But 
in  the  case  at  bar  the  general  jurisdiction 
is  admitted.  The  collector  finds  the  prop- 
erty placed  by  the  legislature  within  cor- 
poration bounds  }fhich  it  had  a  right  to 
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fix;  he  also  finds  the  property  assessed  by 
competent  authority;  and  what  is  he  to  do T 
Can  he  say  that  this  legislative  act  was 
improper?  that  it  was  dictated  by  a  wrong 
motive  ?  that  its  object  was  to  compel  neigh- 
boring farmers  to  help  pay  corporation  ex- 
penses? And  coming  to  this  conclusion,  can 
he  remit  the  tax?  I  think  not.  Before  the 
property  is  exempt,  several  judicial  ques- 
tions must  be  decided;  and  it  was  the  plain- 
tiff's duty  to  object  to  the  assessment,  and, 
if  the  decision  was  against  him,  to  review 
it  by  a  direct  proceeding  in  the  city  court 
of  appeals.  (Lee  v.  Thomas,  49  Mo.  112.) 
I  do  not  intend  to  express  any  opinion  upon 
the  question  sought  to  be  raised,  but  only 
to  say  that  it  cannot  come  up  in  a  suit 
against  the  collector." 

b.  Illegal  or  improper  acta  or  omissions 
subsequent  to  ufarrant. 

But  where  the  tax  collector  seizes  the 
property  of  the  taxpayer  illegally,  or  pro- 
ceeds in  an  illegal  manner,  or  not  accord- 
ing to  statute  alter  seizure,  he  is  liable  as 
a  trespasser.  So  collectors  have  been  held 
liable : 

— ^where  a  statute  requires  the  collector, 
when  he  receives  a  surplus  of  money  from 
a  sale,  to  render  to  the  owner  an  "account 
in  writing"  of  the  sale  and  charges,  and  he 
omits  to  do  bo,  even  though  he  offers  to  pay 
the  owner  the  surplus.  Blanchard  v.  Dow, 
32  Me.  567;  Williamson  v.  Dow,  32  Me. 
559. 

— ^where    he    sells   upon    his    warrant    a    ^ 
greater  number  of  the  chattels  than  is  suffi- 
cient to  pay  the  tax.    Williamson  v.  Dow, 
supra. 

— ^where  he  intentionally  seizes  and  sells 
more  goods  than  was  necessary  to  pay  the 
taxes,  costs,  and  expenses.  Cone  t.  Forest, 
126  Mass.  97;  Denton  v.  Carroll^  4  App. 
Div.  532,  40  N.  Y.  Supp.  19. 

— where  the  tax  collector,  although  fur- 
nishing to  the  owner  of  the  property  he 
has  seized  and  sold,  a  statement  according 
to  the  statute  referred  to  in  Blanchard  v. 
Dow,  supra,  failed  to  turn  over  to  the  own- 
er the  surplus;  that  is,  the  statement  was 
incorrect,  m  that  it  included  illegal  charg- 
es and  charges  of  taxes  that  hii^  already 
been  paid,  so  that  the  balance  offered  by 
the  collector  was  not  as  much  as  it  should 
have  been.  Carter  v.  Allen,  59  Me.  296,  8 
Am.  Rep.  420. 

— ^where  the  tax  collector  sells  more  of 
the  chattels  levied  upon  than  is  necessary 
to  pay  the  delinquent  tax  and  the  cost  and 
expenses.  Seekins  v.  Goodale,  61  Me.  400, 
14  Am.  Rep.  668.  But  in  such  case  the 
officer  is  a  trespasser  a&  initio  only  as  to 
the  goods  sold  in  excess  of  what  should 
have  been  sold.  The  court  referred  to  Wil- 
liamson V.  Dow,  supra,  and  says  that  the 
holding  in  that  case  is  not  inconsistent 
with  the  one  here  under  consideration. 

— ^where  he  did  not  sell  the  distrained 
goods  within  the  time  for  such  sale,  as  re- 
quired by  statute.  Pierce  v.  Benjamin,  14 
Pick.  356,  25  Am.  Dec.  396. 
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— ^wbere  be  seizes  and  sells  the  goods  of 
one  person  for  the  tax  of  another;  that  is, 
where  he  sells  the  furniture  of  a  room  oc- 
cupied by  a  boarder  for  a  tax  against  the 
boarder,  the  furniture  belonging  to  the  own- 
er of  the  house.  Denton  v.  Carroll,  supra. 
— where  the  act  o|  assembly  provided 
for  the  collection  of  the  tax  by  suit  in  the 
name  of  the  corporation  before  any  court 
of  competent  jurisdiction,  and  the  collector 
lummarily  sold  the  real  estate  against 
which  the  taxes  were  levied,  thus  compel- 
ling the  owner  to  purchase  the  property 
and  pa^  under  protest  to  prevent  a  cloud 
upon  his  title,  it  later  appearing  that  the 
assessment  was  void.  Hays  v.  Uogan,  5  Cal. 
241. 

—where  he  seizes  and  sells  the  property 
o'  a  delinquent  taxpayer  after  the  time 
fo*'  doing  so  under  the  statute  has  expired. 
Ray  V.  Horton,  77  N.  C.  334. 

— where  the  collector  took  and  sold  the 
plaintiff's  personal  property  in  violation  of 
a  statute  requiring  such  property  to  be 
advertised  in  the  locality  where  it  is  sold. 
Prince  v.  Thomas,  11  Conn.  472. 

^where  he  adjourns  a  sale  scheduled  at 
10  o'clock  A.  i£.  indefinitely,  and  sells  at 
1  o'clock  p.  i£.  of  the  same  day.  Buzzell 
T.  Johnson,  54  Vt.  90. 

—where  the  tax  collector  had  altered  the 
tax  bill  ^ter  it  came  into  his  hands  by  in- 
serting an  item  for  street  improvement, 
and  levied  the  same  against  personal  prop- 
erty, contrary  to  law.  Higgina  v.  Ausmuss, 
77  Mo.  351. 

—where,  by  the  charter  of  the  corpora- 
tion and  the  common  law,  it  is  necessary 
that  the  corporation  proceed  in  the  collec- 
tion of  delinquent  taxes  against  each  indi- 
vidual as  if  collecting  a  common  debt,  and 
that  he  recover  the  same  in  due  course  of 
law,  but  the  oollector  proceeds  summarily 
to  levy  upon  the  personal  property  of  tho 
delinquent  taxpayer,  even  though  an  or- 
dinance of  the  city,  which  it  had  no  power 
to  enact,  directed  such  summary  action. 
Bergen  v.  Clarkson,  6  N.  J.  L.  352. 

A  tax  oollector  who  demands  excessive 
fees  from  one  under  arrest  for  nonpayment 
of  taxes  is  liable  in  trespass  at  the  suit 
of  the  party  injured  for  this  abuse  of  au- 
thority, even  though  the  imprisonment  was 
not  prolonged  a  single  instant  by  reason 
of  the  demand  for  illegal  fees,  and  the  pris- 
oner did  not  resist  or  question  the  amount 
of  the  illegal  charges.  Bobbins  v.  Swift,  86 
Me.  197,  29  Atl.  981;  Foss  v.  Whitehouse, 
U  Me.  491,  48  Atl.  109. 

In  such  case  an  action  of  assumpsit  will 
alio  lie,  but  the  plaintiff  must  choose  be- 
tween trespass  and  assumpsit,  as  he  can- 
not maintain  both  actions.  If  the  action 
ifl  in  assumpsit,  the  collector  must  refund 
not  only  the  illegal  part  of  the  fees  thus 
extorted,  but  he  must  refund  all  of  the 
f<^  80  collected.  Foss  v.  Whitehouse,  su- 
pra. 

A  tax  collector  who,  knowing  that  there 
is  personal  property  upon  the  land  of  the 
owner  and  mortgagor  thereof  out  of  which 
the  land  taxes  could  and  should  have  been 
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nuide,  makes  a  false  return  of  nulla  bona, 
thus  establishing  a  lien  for  the  taxes  upoo 
the  land,  is  liable  to  the  mortgagee,  who- 
is  compelled  to  redeem  the  land  from  a- 
tax  sale  in  order  to  protect  his  interest. 
Raynsford  v.  Phelps,  43  Mich.  342,  38  Am. 
Rep.  189,  5  N.  W.  403. 
But,  upon  second  appeal  in  49  Mich.  315,. 

13  N.  W.  606,  it  waa  held  that  the  tax  so- 
assessed  was  void,  and  that  because  of  thi» 
there  was  no  such  wrong  done  to  the  plain- 
tiff by  the  false  return  as  would  give  him 
a  right  of  action,  and  that  the  collector 
was  not  estopped  by  the  return  from  show- 
ing that  the  assessment  was  void. 

In  Maguire  v.  State  Sav.  Asso.  62  Mo. 
344,  where  interest  upon  delinquent  taxes 
was  collected  under  duress,  and  not  paid 
over  to  the  corporate  authorities,  it  ap- 
pearing that  no  interest  was  collectable  un- 
der the  statute,  it  was  held  that  the  tax 
collector  was  liable  to  the  tucpayer  for  the 
amount  of  this  interest  in  an  action  for 
money  had  and  received. 

A  county  auditor  who  makes  a  false  en- 
try on  the  record  to  the  effect  that  land 
previously  sold  for  taxes  has  been  redeemed 
IS  liable  to  the  purchaser  of  the  land,  whose 
agent,  relying  upon  such  false  entry,  pur- 
chased for  his  principal,  for  the  amount 
the  purchaser  is  compelled  to  pay  in  order 
to  redeem  the  land,  with  interest  from  the 
date  of  its  payment,  although  personally 
the  principal  knew  nothing  about  the  en- 
try, the  whole  transaction  being  consum- 
mated by  the  agent.  Perkins  v.  Evans,  61 
Iowa,  36,  15  N.  W.  584. 

Where  road  commissioners  had  been  de- 
prived of  all  authority  to  act  as  such  by 
the  operation  of  a  grand  jury's  recom- 
mendation placing  the  county  under  the 
alternative  road  uiw,  they  are  liable  in  a 
civil  action  for  false  imprisonment,  to  one 
imprisoned  by  virtue  of  their  warrant  is- 
sued thereafter,  charging  him  with  being 
a  defaulter  in  working  out  his  road  tax. 
Varner  v.  Thompson,  3  Ga.  App.  415,  60 
S.  E.  216.  The  court,  while  approving  the 
questionable  rule  that  a  de  faoio  judicial 
officer  is  not  liable  for  the  exercise  of  ju- 
dicial functions  "even  though  his  acts  be 
corrupt,"  points  out  that  the  defendants- 
were  not  even  de  facto  officers. 

Even  though  a  treasurer's  sale  of  real 
estate  for  taxes  was  based  upon  a  returiL 
which  should  not  have  been  made,  there  be- 
ing sufficient  personal  property  out  of  which 
the  taxes  should  have  been  made,  a  succeed- 
ing treasurer  is  justified  in  refusing  to  per- 
mit a  redemption  almost  two  years  after* 
the  sale  except  on  condition  that  the  owner 
pay  all  the  taxes  for  which  the  property 
was  sold,  as  well  as  subsequent  taxes  paid* 
by  the  purchaser,  plus  40  per  cent  interest 
thereon,  which  is  the  condition  required  by 
statute  for  redemption  of  land  from  valid* 
tax  sale,  so  that  he  is  not  liable  to  the- 
owner  for  the  excess  paid  as  interest  over 
and  above  the  legal  rate  after  the  owner 
has  redeemed,  making  the  full  payment  un- 
der protest.     Jones  v.  Duras,   14  Neb.  40,. 

14  N.  W.  537.    This  decision  is  based  upun< 
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two  independent  grounds;  namely,  that  the 
defendant  was  n^  responsible  for  the  acts 
of  his  predecessor  in  office,  and  that  the 
payment  was  voluntary,  inasmuch  as  the 
time  for  redemption  could  not  expire  until 
the  purchaser  had  served  the  statutory  no- 
tice upon  the  former  owner,  and  in  this 
case  no  such  notice  had  been  served. 

Where  interest  coupons  were  made,  upon 
their  face  and  bv  the  statute  authorizing 
their  issue,  legal  tender  for  taxes  of  all 
kinds,  a  collector  cannot  justify  a  seizure 
of  property  for  delinquent  taxes  after  ten- 
der of  payment  in  coupons,  under  a  later 
statute  attempting  to  rescind  or  repeal  the 
legal-tender  provisions  of  the  earlier  stat- 
ute, since  such  later  statute  is  unconsti- 
tutional as  impairing  the  obligation  of 
contracts  within  the  meaning  of  the  restric- 
tion placed  upon  states  by  the  Federal  Con- 
stitution. Poindexter  v.  Greenhow,  114  U. 
S.  270,  27  L.  ed.  185,  5  Sup.  Ct.  Rep.  903, 
962  (an  action  in  detinue  for  specific  prop- 
erty seized  by  a  collector) ;  Barry  v.  Ed- 
munds, 116  U.  8.  550,  29  L.  ed.  729,  6  Sup. 
Ct.  Rep.  501  (action  of  trespass  against 
collector.  CsLse  turned  upon  the  question 
of  jurisdiction,  defendant's  liability  being 
unquestioned)  ;  Chaffin  v.  Taylor,  114  U.  S. 
309,  29  L.  ed.  198,  5  Sup.  Ct.  Rep.  924,  962, 
second  writ  of  error  dismissed  in  116  U.  S. 
687,  29  L.  ed.  727,  6  Sup.  Ct.  Rep.  518  (tres- 
pass de  bonis  asportatia) ;  White  v.  Green- 
how,  114  U.  S.  307,  29  L.  ed.  199,  5  Sup. 
Ct.  Rep.  923,  962  (decided  upon  authority 
of  Poindexter  v.  Greenhow) ;  W^illis  v.  Mil- 
lor,  29  Fed.  238  (trespass  against  the  col- 
lector ) . 

A  tax  collector  who  returns  as  unpaid 
taxes  that  were  paid  to  him  (the  payment 
having  been  made  by  check  which  was  ac- 
cepted but  not  presented  for  payment,  tlie 
bank  becoming  insolvent  one  month  later), 
so  that  the  taxpayer  was  compelled  to  pay 
the  tax  to  the  defendant's  successor  in  office, 
is  liable  to  the  taxpayer  for  the  amount 
of.  the  tax.     Chouteau  v.  Rowse,  56  Mo.  05. 

The  act  of  assembly  of  June  2,  1881,  P. 
L.  45,  gives  to  a  lien  creditor  an  action 
against  the  collector  for  making  a  wilful 
return  of  taxes  without  any  necessity  there- 
for; that  is,  if  there  is  personal  property 
upon  the  real  estate  sufficient  to  satisfy 
the  tax,  the.  collector  is  obliged  to  make 
the  taxes  out  of  such  personal  property; 
and  in  case  there  is  no  such  personal  prop- 
erty, and  only  in  such  case,  is  he  to  make 
a  return  so  that  the  taxes  become  a  lien 
upon  the  real  estate.  Dowlin  v.  Harley,  2 
Pa.  Co.  Ct.  194. 

But  in  Ordway  v.  Ferrin,  3  N.  H.  69.  it 
was  held  that,  since  '^a  mere  nonfeasance 
cannot  make  a  man  a  trespasser  ah  inUio" 
a  tax  collector  who  seized  personal  prop- 
erty under  his  warrant  for  delinquent  tax- 
es was  not  liable  in  trespass  to  the  owner 
by  reason  of  the  fact  that  he  held  the  prop- 
erty a  longer  time  than  was  allowed  by  the 
statute,  he  not  having  sold  the  property. 
The  court  refused  to  decide  whether  or  not 
he  would  have  been  liable  had  he  sold  the 

property. 
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And  Ordway  v.  Ferrin  was  cited  and  fol- 
lowed in  Souhegan  Nail,  Cotton,  &  Woolen 
Factorv  v.  McConihe,  7  N.  H.  309,  where 
the  collector  failed  to  sell  on  the  day  ap- 
pointed, but  readvertised  and  sold  on  a 
subsequent  date. 

Souhegan  Nail,  Cotton,  &  Woolen  Fajctory 
▼.  McConihe,  supra,  was  cited  and  followed 
in  Cavis  v.  Robertson,  9  N.  H.  524. 

A  tax  collector  who  arrests  a  delinquent 
taxpayer  on  election  day  is  not  liable  in 
trespass  therefor,  even  though  by  statute 
the  party  arrested  is  privileged  from  arrest 
upon  election  day.  Woods  .v.  Davis,  34  N. 
U.  328. 

A  tax  collector  is  not  liable,  either  on 
the  ground  of  fraud  or  negligence,  for  giv- 
ing a  receipt  in  full  for  the  taxes  against 
land  upon  receipt  of  a  dieck  therefor  from 
the  owner,  to  a  purchaser  of  the  land  who 
purchased  under  the  belief  that  the  taxes 
were  paid,  induced  by  the  receipt  being  ex- 
hibited to  him,  and  who  was  compelled  to 
pay  the  taxes,  the  check  having  proved 
worthless,  and  the  taxes  having  been  re- 
turned and  made  a  lien  upon  the  property. 
Kahl  V.  Love,  37  N.  J.  L.  6. 

Where  a  tax  collector,  using  his  best 
judgment,  guessed  at  the  distance  traveled 
in  making  a  collection,  and  charged  the 
same  as  mileage  against  the  taxpayer  from 
whom  the  collection  had  been  made,  it  was 
held  in  Weightman  v.  Jones,  73  Vt.  353, 
50  Atl.  1101,  that,  although  1  mile  in  ex> 
cess  of  the  actual  mileage  traveled  was 
thus  charged  up  against  the  taxpayer,  the 
collector  was  not  liable  in  an  action  under 
the  statute  for  charging  excessive  fees. 

Where  land  was  properly  assessed  in  the 
owner's  name,  the  taxes  paid  by  him  to  the 
collector,  and  a  tax  sale  of  the  land  re- 
sulted from  the  collector's  failure  to  credit 
the  payment  upon  the  record,  it  was  held  ia 
Coleman  v.  Lytle,  49  Tex.  Civ.  App.  42,  107 
S.  W.  562,  that  the  owner  could  not  re- 
cover from  the  collector  for  the  expense  of 
having  the  judgment  set  aside  and  the  sale 
declared  void,  for  the  reason  that  this  neg- 
lect was  not  the  proximate  cause  of  the 
injury. 

The  neglect  was  the  direct  cause  of  the 
"salft,"  but  it  was  not  the  direct  or  proxi- 
mate cause  of  the  "injury.**  The  city  s  act 
in  bringing  nonmaintainable  suits  was  an 
intervening  cause,  hence  the  neglect  waa 
only  the  remote  or  indirect  cause  of  the 
"injury.** 

e.  Statutory  protection. 

Under  a  statute  which  provides  that  "no 
suit  shall  be  maintained  against  any  col- 
lector of  taxes,  elected  by  any  town  in  this 
9tate,  or  appointed  by  the  selectmen  of  any 
such  town  to  that  office,  who  shall  have 
taken  the  oath  of  office  prescribed  by  law, 
and  given  bond  according  to  law,  on  the 
ground,  or  by  reason,  of  any  irregularity  or 
illegality  of  the  proceedings  of  the  town, 
or  of  the  selectmen,  in  his  election  or  ap- 
pointment, nor  for  any  cause  whatsoever, 
except  such  collector's  own  wrong  or  illegal 
conduct,**  it  has  been  held  that: 


HOWLEY  V.  SCOTT. 


151 


— this  statute  protects  the  collector 
against  suit  for  damages  because  of  any 
irregularity  in  the  assessment.  Gordon  t. 
Clifford,  28  N.  H.  402. 

— if  the  collector  has  neglected  or  failed 
to  take  the  oath  of  office,  he  is  not  protected 
by  the  statute;  but  one  whose  property 
was  seized  and  sold  for  delinquent  taxes 
can  recover  only  nominal  damages  on  this 
account  if  the  taxes  were  legally  assessed, 
unless  he  shows  special  damages  caused  by 
such  neglect  or  failure  on  the  part  of  the 
collector.    Cavis  v.  Robertson,  9  N.  H.  524. 

—evidence  of  the  fact  that  plaintiff,  at 
the  time  the  tax  was  levied',  was  a  non- 
resident, is  immaterial,  since  that  fact 
would  not  make  the  collector  liable.  Kins- 
ley V.  HaU,  9  N.  H.  190. 

— this  statute  does  not  protect  a  tax  col- 
lector from  liability  to  the  taxpayer  in  a 
suit  for  libel  for  an  illegal,  malicious,  and 
unwarranted  advertisement  of  the  fact  of 
delinquency.  Hutchins  v.  Page,  75  N.  H. 
216,  31  L.R.A.(N.S.)  132,  72  Atl.  68U. 

J.  W.  M. 


MISSISSIPPI   SUPRKM£   COURT. 

CENTRAL  TRUST  COMPANY  et  al., 

Appts., 

V. 

MEIUDIAN  LIGHT  &  RAILWAY  COM- 
PANY et  al. 

(—  Miss.  — ,  63  So.  675.) 

Mortgage  —  limitation  of  action  —  effect 
ol    provision    accelerating    time    for 
payment  of  principal. 
1.  A  provision  in  a  bond  that  if  any  iu- 

atalment  of   interest   shall   remain   unpaid 


for  ninety  days  after  demand,  the  principal 
shall  at  once  become  due  and  payable,  has 
the  effect  to  set  the  statute  oi  limitations 
rimning  against  the  right  to  enforce  the 
security  from  the  time  when  a  demand  for 
the  payment  of  interest  due  was  refused, 
notwithstanding  no  request  has  been  made 
by  the  bondholders  for  the  foreclosure  of 
the  deed  of  trust,  which  contains  a  provi- 
sion that,  should  a  default  continue  for 
three  months,  the  trustee,  upon  being  re- 
quested to  do  so  by  a  majority  of  the  bond- 
holders, shall  proceed  to  sell. 

Same  ^  right  of  barred  Junior  mort- 
gagee to  redeem. 

2.  A  junior  mortgagee  has  no  right  to 
redeem  the  property  from  a  sale  under  a 
prior  mortgage,  when  the  debt  secured  by 
his  mortgage  is  barred  by  the  statute  of 
limitations. 

On  Suggestion  of  Error. 

• 

Bond  —  secured  by  mortgage  ^  conflict 
In  provisions. 

3.  There  is  no  conflict  between  a  provi- 
sion in  a  bond  that  if  default  is  made  in 
payment  of  interest,  the  bond  shall  at  once 
become  due  and  payable,  and  in  the  mort- 
gage securing  that  and  other  bonds  that, 
should  default  occur  in  payment  of  interest, 
taxes,  or  the  amount  due  the  sinking  fund, 
and  continue  ninety  days,  the  principal  of 
the  bonds  shall,  at  the  option  of  the  trustee, 
to  be  expressed  by  written  notice,  become 
due  and  payable. 

Pleading  -^  demurrer  —  statute  of  limi- 
tations. 

4.  To  raise  the  defense  of  the  statute  of 
limitations  by  demurrer,  it  must  be  specifi-' 
cally  set  up. 

(December  15,  1913.) 


Note,  ^  Effect  of  acceleration  provision 
in  mortgage  or  note  to  start  statute 
of  Umitations  running. 

The  question  here  considered  is  covered 
in  the  notes  accompanying  HaU  v.  Jame- 
son, 12  LuR.A.(N.S.)  1190,  and  Lovell  v. 
Goes,  22  KR.A.(N.8.)  1110,  and  the  present 
note  is  only  supplementary  to  those. 

As  stated  in  the  first  note  referred  to, 
where  a  provision  in  a  mortgage  or  note 
is  merely  optional,  giving  the  mortgagee 
the  option  to  treat  a  default  as  maturing 
the  whole  indebtedness,  it  is  generally  held 
that  the  statute  does  not  commence  running 
until  the  date  of  the  maturity  of  the  note, 
unless  the  option  has  been  exercised. 

And  in  a  subsequent  case,  where  a  mort- 
gage drawn  for  a  term  of  ten  years  pro- 
vided that  in  case  default  should  be  made 
in  the  payment  of  the  principal  sum  in- 
tended to  be  secured,  or  in  the  payment  of 
the  interest  or  any  part  of  the  principal 
and  interest,  the  mortgagee  should  have  the 
right  at  any  time  thereafter  to  sell  the 
premises  in  the  manner  prescribed  by  law, 
it  was  held  that  this  merely  gave  the  mort- 
-51  L.R.A.(N.S.) 


gagee  the  option  to  foreclose,  and  that  limi- 
tations did  not  begin  to  run  against  the 
principal  from  the  date  of  the  first  default 
in  the  payment  of  interest,  where  the  op- 
tion was  not  exercised  by  the  mortgagee. 
Hebum  v.  Reynolds,  73  Misc.  73,  132  N. 
Y.  Supp.  460. 

And  on  the  theory  that  the  right  given 
on  default  was  optional  with  the  mortgagee, 
in  the  following  cases,  in  which  the  mort- 
gagees did  not  elect  to  declare  the  whole 
debt  due,  the  statute  of  limitations  was 
held  not  to  start  running  from  the  date  of 
default : 

— where  the  mortgage  and  bond  secured 
by  it  provided  that  in  case  of  default  in 
payment  of  interest,  the  principal  should, 
after  thirty  days,  become  due  and  payable 
at  the  option  of  the  mortgagee.  Quacken- 
bush  V.  Mapes,  123  App.  Div.  242,  107  N. 
Y.  Supp.  1047; 

— ^where  the  mortgage  securing  notes  em- 
powered the  mortgagee  to  declare  the  whole 
sum  due  on  default.  Insurance  Co.  of  N. 
A.  V.  Martin,  151  Ind.  209,  51  N.  E.  361; 
Clause  V.  Columbia  Sav.  &  L.  Asso.  16  Wyo. 
450,  05  Pac.  54; 
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APPEAL  by  plaintiffB  from  a  judgment 
of  the  Chancery  Court  for  Lauder- 
dale County  in  defendants'  favor  in  a  pro- 
ceeding for  the  foreclosure  of  a  deed  of 
trust,  and  to  redeem  the  property  from 
sale  under  a  prior  one.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £11  H.  Cbandler,  Hlrsh,  Dent, 
St  liandau,  and  O.  Q.  Hall,  Hall  St 
Jacobson,  for  appellants: 

The  statute  of  limitations  cannot  be  in- 
terposed as  a  defense  to  this  suit. 

The  entire  debt  will  not  become  due,  un- 
less the  mortgagee  elects  in  some  way  to 
treat  the  debt  as  due. 

Belloc  V.  Davis,  38  CaL  242;  Mason  t. 
Luce,  116  Cal.  232,  48  Pac.  72;  Blakeslee 
V.  Hoit,  116  111.  App.  83;  Lowenstein  v. 
Phelan,  17  Neb.  429,  22  N.  W.  661;  WatU 
v.  Creigliton,  85  Iowa,  154,  52  N.  W.  12; 
Batey  v.  Walter,  —  Tenn.  — ,  46  S.  W. 
1024;  First  Nat  Bank  v.  Parker,  28  Wash. 
234,  92  Am.  St.  Rep.  828,  68  Pa<?.  756; 
Keene  Five  Cents  Sav.  Bank  v.  Reid,  59 
G.  C.  A.  225,  123  Fed.  221;  First  Nat. 
Bank  v.  Park,  37  Colo.  303,  86  Pac.  106; 
Jones,  Mortg.  §  1183;  Ferst  v.  Larkin,  68 
Ga.   293;    Capehart  v.   Dettrick,   91   N.   0. 


344;  25  Cyc.  1104;  Sherwood  t.  Wilkins, 
65  Ark.  312,  45  S.  W.  989;  Core  v.  Smith, 
23  Okla.  909,  102  Pac.  114;  Swearingen 
V.  Lahner,  93  Iowa,  147,  26  L.ILA.  765,  57 
Am.  St  Rep.  261,  61  N.  W.  431;  Noell 
V.  Gaines,  68  Mo.  649. 

The  complainants  had  the  right  to  re- 
deem, and  were  not  affected  by  the  fore- 
closure proceeding. 

Meridian  Gaslight  Co.  v.  Central  Trust 
Co.  —  Miss.  — ,  46  So.  415;  9  Enc.  PL 
k  Pr.  305;  Worthington  v.  Wilmot,  59 
Miss.  608;  Houston  v.  National  Mut.  31dg. 
k  L.  Aeso.  80  Miss.  31,  92  Am.  St  Rep. 
565,  31  So.  540;  Coxe  v.  American  Free- 
hold k  Land  Mortg.  Co.  88  Miss.  88,  40 
So.  739;  Noyes  v.  Hall,  97  U.  S.  34,  24 
L.  ed.  909;  Cram  v.  Cotrell,  48  Neb.  646, 
58  Am.  St  Rep.  714,  67  N.  W.  452;  Rod- 
man V.  Quick,  211  111.  546,  71  N.  E.  1087. 

The  time  of  payment  may  be  extended 
by  a  parol  agreement,  so  that  there  will 
be  no  default  within  the  meaning  of  the 
deed. 

Jones,    Mortg.   4th   ed.    pp.    117,    118. 

When  the  bonds,  and  the  mortgage  se- 
curing the  same,  are  executed  at  the  same 
time,   and   make   reference   to   each   other,. 


— ^where  a  trust  deed  given  to  secure  sev- 
eral notes  falling  due  at  different  times 
provided  that,  on  failure  to  pay  the  notes 
as  they  become  due,  the  principal  sum  se- 
cured might  be  declared  due.  Sherwood  v. 
Wilkins,  65  Ark.  312,  45  S.  W.  988; 

— where  a  trust  deed  securing  two  notes 
provided  that,  up<m  failure  to  pay  either 
note  at  maturity,  they  should  both  become 
due,  ''and  at  any  time  afterwards,  or  after 
both  shall  become  due  and  remain  unpaid, 
the  said  George  Walter  (the  trustee)  will 
sell  said  land,"  etc.  Batey  v.  Walter,  — 
Tenn.  — ,  46  S.  W.  1024. 

And  where  a  note  provided  that,  in  case 
of  default  in  the  payment  of  interest  "when 
due,  and  for  sixty  days  thereafter,  the  prin- 
cipal sum  .  .  .  shall  at  once  become 
absolutely  due,"  and  a  trust  deed  securing 
the  note  stipulated  that,  in  case  of  default 
in  the  payment  of  interest,  the  payee  might 
declare  the  whole  due,  it  was  held  that  the 
statute  of  limitations  did  not  start  running 
from  a  default  in  the  payment  of  interest, 
where  the  payee  failed  to  exercise  his  op- 
tion.   Blakeslee  v.  Hoit,  116  111.  App.  83. 

And  where  a  note  provided  that,  on  fail- 
ure to  pay  instalments  of  interest,  the  hold- 
er might  collect  the  principal  and  interest 
at  once,  and  a  trust  aeed  securing  it  stipu- 
lated that,  in  case  of  failure  to  pav  the 
interest,  the  whole  of  the  principal  ''shall 
and  may  at  once  become  due  and  payable," 
it  was  held  that  limitations  did  not  begin 
to  run  against  the  note  from  the  date  of 
a  default  in  the  payment  of  interest,  where 
the  payee  did  not  exercise  his  option.  First 
Nat.  Bank  v.  Park,  37  Colo.  303,  86  Pac. 
106. 
51  L.R.A.(N.S.) 


And  in  Weinberg  v.  Naher,  51  Wash.  591, 
22  L.R.A.(N.S.)  956,  99  Pac.  736,  where  a 
note  provided  that  upon  default  in  the  pay- 
ment of  interest,  the  whole  debt  should  be- 
come due  at  the  option  of  the  holder  of  the 
note,  and  the  mortgage  securing  the  note 
empowered  the  mortgagee  to  sell  the  prop- 
erty on  default,  there  is  a  dictwni  that  the 
whole  debt  does  not  become  due  on  default 
in  the  payment  of  interest,  in  the  absence 
of  an  exercise  of  the  option  by  the  mort- 
gagee. 

In  Fisher  y.  Spillman,  85  Ean.  552,  118 
Pac.  65,  where  a  note  provided  that,  in  case 
of  default  in  the  payment  of  interest,  the 
whole  indebtedness  should  become  due  if  the 
holder  so  elected,  and  the  mortgage  secur- 
ing it  provided  that  upon  default  the  whole 
debt  should  immediately  become  due,  the 
stipulation  in  the  note  was  held  to  govern, 
and  in  the  absence  of  an  exercise  of  the 
option  it  was  held  that  limitations  would 
not  begin  to  run  from  a  default  in  the  pay- 
ment of  interest,  but  from  the  maturity  of 
the  note.  And  to  the  same  effect  is  Kennedy 
V.  Gibson,  68  Kan.  612,  75  Pac.  1044. 

Where  the  provision  in  question  is  ab- 
solute, as  distinguished  from  optional,  aa 
stated  in  the  note  to  Hall  v.  Jameson,  it  is 
held  by  some  courts  that  the  statute  com- 
mences running  from  the  happening  of  de- 
fault 

And  in  Green  v.  Frick,  25  S.  D.  342,  12e 
N.  W.  570,  it  was  held  that  a  provision  in 
a  mortgage  securing  notes  that,  upon  de- 
fault in  the  payment  of  principal  or  in- 
terest, "then  the  whole  sum,  both  principal 
and  interest,  shall  at  once  become  due  and 
collectable,"  had  the  effect,  ^pon  default,  of 
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tlicj  most  be  construed,  ai  far  ai  possible, 
as  one  instmment. 

Ibid. 

This  defense  of  the  statute  of  limitations 
eoald  have  been  incorporated  in  the  de- 
Btnrrer. 

McNair  t.  Stanton,  67  Miss.  298;  Dan. 
Ok.  PL  ft  Pr.  §§  559,  560. 

A  judgment  on  demurrer  not  excepted 
to  is  conclusive  between  the  parties  as  to 
the  points  necessarily  decided. 

Richmond  Hosiery  Mills  v.  Western  U. 
Tel^.  Co.  123  Ga.  216,  51  S.  E.  290;  Sims 
T.  Georgia  R.  ft  Electric  Co.  123  Ga.  643, 
51  8.  £.  573. 

The  mortgage  and  note  should  be  con- 
strued together. 

Consterdine  v.  Moore,  65  Neb.  291,  101 
Am.  St.  Rep.  620,  91  N.  W.  399,  96  N.  W. 
1021;  Swearingen  v.  Lahner,  93  Iowa,  147, 
26  L.R.A.  765,  57  Am.  St  Rep.  261,  61 
N.  W.  431;  Schultz  v.  Plankinton  Bank, 
141  111.  116,  33  Am.  St.  Rep.  290,  30  N. 
E.  346;  3  Cook,  Corp.  6th  ed.  p.  2503; 
Stanton  v.  Alabama  ft  C.  R.  Co.  2  Woods, 
523,  Fed.  Cas.  No.  13,297;  Morton  v.  New 
Orleans  ft  S.  R.  Co.  79  Ala.  590;  Low  v. 
Blackford,  31  C.  C.  A.  15,  58  U.  S.  App. 


737,  87  Fed.  392;  Security  Trust  ft  S.  D. 
Co.  V.  New  Jersey  Paper  Board  ft  Wall 
Paper  Mfg.  Co.  57  N.  J.  Eq.  603,  42  Atl. 
746;  Moses  v.  Philadelphia  Mortg.  ft  T. 
Co.  127  Ala.  433,  29  So.  463;  Central  Trust 
Co.  V.  California  ft  N.  R.  Co.  110  Fed.  70, 
affirmed  in  63  C.  C.  A.  220,  128  Fed.  882; 
Grant  v.  Winona  ft  S.  W.  R.  Co.  85  Minn. 
422,  89  N.  W.  60;  Caylus  v.  New  York, 
K.  ft  S.  R.  Co.  10  Hun,  295,  affirmed  in  76 
N.  Y.  609;  Moline  Plow  Co.  v.  Webb,  141 
U.  S.  616,  625,  35  L.  ed.  879,  881,  12  Sup. 
Ct.  Rep.  100;  Boley  v.  Lake  Street  Elev. 
R.  Co.  64  IlL  App.  305. 

Messrs.  Baskin  A  Wllbonrn  and  Wll- 
Uam  H.  Armbrecht,  for  appellees: 

The  principal  of  the  bonds  matured  by 
the  express  provisions  thereof,  on  the  1st  of 
September,  1899,  and  the  debt  was  barred  by 
the  six  years'  statute  of  limitations  long 
prior  to  the  time  of  the  filing  of  the  original 
bill. 

A  junior  mortgagee  has  no  right  to  re- 
deem after  his  debt  has  been  paid,  or  after 
he  has  parted  with  his  lien,  or  if  his  mort- 
gage was  without  consideration. 

Bigelow  V.  Stringfellow,  25  Fla.  366,  5 
So.  816;  McHenry  v.  Cooper,  27  Iowa,  137; 
Boarman  v.  Catlett,  13  Smedes  ft  M.  149; 


making  the  entire  indebtedness  due  and 
collectable,  and  of  starting  limitations  run- 
ning from  the  date  of  default.  The  court 
said:  "The  decisions  of  the  courts  upon 
this  question  in  the  different  states  are 
somewhat  in  conflict,  and  the  question  is 
now  presented  for  the  first  time  in  this 
eonrt.  Some  courts  have  contrued  such 
clauses  in  a  mortgage  or  contract  as  in  the 
nature  of  a  jpenalty  inserted  for  the  benefit 
of  the  creditor,  giving  him  an  option  to 
declare  the  whole  sum  due,  and  holding  that 
the  statute  does  not  commence  to  run 
against  his  debt  until  he  has  exercised  the 
option,  or  elected  to  declare  the  whole  in- 
debtedness due  upon  default.  Other  courts 
have  construed  such  a  provision  in  a  bond 
or  mortgage  as  fixing  a  contingency  upon 
the  happening  of  which  the  whole  debt 
should  mature  at  a  date  earlier  than  that 
fixed  in  the  note  evidencing  the  indebted- 
ness. We  are  inclined  to  the  view  that 
when  the  contract  does  not  in  terms  make 
the  maturing  of  the  entire  indebtedness  op- 
tional with  the  payee,  but  does  expressly 
provide  that  upon  a  default  the  entire  sum 
should  at  once  become  due  and  collectable, 
snch  words  should  be  given  effect  according 
to  their  plain  import  and  the  intent  of  the 
parties  as  expressed  thereby.  The  decided 
cases  which  hold  this  view,  it  seems  to  us, 
are  supported  by  the  better  reasoning.  No 
doubt  exists  where  the  contract  is  clearly 
optional  on  the  part  of  the  creditor.  But  to 
hold  that  a  contract  is  optional  which,  by 
Its  express  terms,  is  plainly  absolute,  is 
unwarranted  by  any  known  rule  governing 
the  construction  of  contracts." 

And  there  is  a  dictum  in  Van  Arsdale- 
61  LJl.A.(N.S.) 


Osborne  Brokerage  Co.  v.  Martin,  81  Kan. 
499,  106  Pac.  42,  that  a  provision  in  a 
mortgage  that  the  entire  amoimt  of  the  note 
secured  shall  at  once  become  due  in  case 
of  default  in  the  payment  of  interest  or 
taxes,  though  primarily  for  the  benefit  of 
the  mortgagee,  can  be  turned  to  the  benefit 
of  the  mortgagor,  and  will  start  the  stat- 
ute of  limitations  running  in  his  favor  up- 
on default. 

And  there  is  a  dictum  to  the  same  effect 
in  First  Nat.  Bank  v.  Peck,  8  Kan.  660, 
where  a  mortgage  securing  notes  provided 
that  upon  default  the  whole  sum  should 
immediately  become  due  and  payable. 

It  has  been  held  that  a  provision  in  a 
deed  of  trust  securing  notes  payable  on 
specified  dates,  that  upon  default  in  the 
payment  of  the  debt  or  any  part  thereof, 
the  whole  should  become  due  and  payable, 
merely  gives  the  mortgagee  the  right  to 
foreclose  and  sell  the  property  upon  a  de- 
fault in  payment,  and  to  apply  the  amount 
realized  to  the  payment  of  all  the  secured 
notes,  and  does  not  have  the  effect  u^on 
default  of  starting  limitations  running 
against  the  notes  not  then  due.  Capehart 
V.  Dettrick,  91  N.  C.  344. 

In  Westcott  v.  Whiteside,  63  Kan.  49,  64 
Pac.  3032,  where  a  mortgage  securing  bonds 
provided  that  upon  default  in  the  payment 
of  interest  or  taxes,  the  whole  sum  secured 
by  the  mortgage  should,  at  the  option  of 
the  holder,  at  once  become  due,  it  was  held 
that  limitations  began  to  run  from  the  time 
it  was  declared  to  have  become  due  by  the 
holder  in  his  petition  in  a  former  action  to 
foreclose,  and  not  from  the  date  that  action 
was  commenced.  J»  T.  W. 
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Farr  v.  Dudley,  21  N.  H.  373;  Skinner  v. 
Young,  80  Iowa,  234,  46  N.  W.  889;  Long 
V.  Mellett,  94  Iowa,  548,  63  N.  W.  190. 

The  same  result  follows  where  the  lien 
of  the  trust  deed  is  lost  by  the  provision 
of  the  statute  which  bars  the  lien  when 
the  debt  is  barred. 

27  Cyc.  1813;  Hatfield  v.  Montgomery, 
2  Port.  (Ala.)  68;  Byrd  v.  McDaniel,  33 
Ala.  18;  Perry  v.  Craig,  3  Mo.  616;  Stod- 
dard V.  Denison,  38  How.  Pr.  296. 

Where  the  debt  is  barred,  the  debt  can> 
not  be  enforced  either  by  foreclosure  sale 
or  by  a  bill  to  redeem  from  a  sale  under  a 
prior  mortgage. 

Huntington  v.  Bobbitt,  46  Miss.  628; 
Maddux  v.  Jones,  61  Miss.  631;  Carpenter 
V.  Plagge,  192  111.  82,  61  N.  E.  630;  Fitch 
▼.  Miller,  200  111.  170,  66  N.  £.  650; 
Cassem  v.  Heustis,  201  111.  208,  94  Am.  St. 
Rep.  160,  66  N.  E.  283;  Caraway  v.  Sly, 
122  111.  App.  648;  Allen  v.  Allen,  95  Cal. 
184,  16  L.R.A.  646,  30  Pac.  213;  Wyckoflf 
V.  Devlin,  12  Daly,  144;  Kulp  v.  Kulp, 
61  Kan.  341,  21  L.R.A.  550,  32  Pac.  1118; 
Green  v.  Gaston,  56  Miss.  751;  Mueller 
V.  Light,  92  Ark.  522,  31  L.R.A.(N.S.) 
1013,  123  S.  W.  646. 

The  appellees,  as  vendees  of  the  pur- 
chaser at  the  sale  under  the  first  mortgage, 
have  the  right  to  invoke  the  statute  of 
limitations. 

Taylor  v.  Webb,  64  Miss.  36;  Carpentier 
V.  Brennan,  40  Cal.  221;  Hopkins  v.  Clyde, 

71  Ohio   St.    141,    104   Am.    St.    Rep.    737, 

72  N.  E.  846,  1  Ann.  Cas.  1000. 

Where  bonds  themselves  provide  that  the 
default  in  payment  of  interest  shall  render 
the  bond  due  and  payable,  the  bonds  be- 
come due  upon  such  default. 

Griffin  v.  City  Bank,  68  Ga.  684;  Dun- 
ton  v.  Sharpe,  70  Miss.  850,  12  So.  800; 
Northampton  Nat.  Bank  v.  Kidder,  106  N. 
Y.  221,  60  Am.  Rep.  443,  12  N.  E.  577. 

The  statute  of  limitations,  regardless 
of  Loper's  demand  for  the  principal  of  the 
bonds,  began  to  run  in  this  case  under  the 
stipulation  of  the  bonds  upon  the  default 
in  the  payment  of  the  interest,  and  its  con- 
tinuance for  ninety  days  thereafter. 

Snyder  v.  Miller,  71  Kan.  410,  69  L.R.A. 
250,  114  Am.  St.  Rep.  489,  80  Pac.  970; 
1  Pom.  Eq.  Jur.  2d  ed.  §  439;  Wheeler 
&  W.  Mfg.  Co.  V.  Howard,  28  Fed.  741; 
First  Nat.  Bank  v.  Peck,  8  Kan.  660;  Har- 
rison Macli.  Works  v.  Reigor,  64  Tex.  89; 
Ryan  v.  Caldwell,  106  Ky.  543,  50  S.  W. 
966;  Noell  v.  Gaines,  68  Mo.  649;  San 
Antonio  Real  Estate  Bldg.  &  L.  Asso.  v. 
Stewart,  94  Tex.  441,  86  Am.  St.  Rep.  864, 
61  S.  W.  386;  Pierce  v.  Shaw,  61  Wis. 
316,  8  N.  W.  209;  Kelly  v.  Kershaw,  6 
Utah,  296,  14  Pac.  804;  Moore  v.  Sargent, 
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112  Ind.  484,  14  N.  E.  466;  Kennedy  ▼. 
Gibson,  68  Kan.  612,  75  Pac.  1044. 

In  respect  to  the  terms  of  the  debt  or 
interest  or  the  time  of  its  payment,  if  the 
note  and  mortgage  contain  conflicting  pro- 
visions, the  note  or  bonds  will  govern  as 
being  the  principal  obligation. 

Kansas  Loan  &  T.  Co.  v.  Thayer,  9  Kan. 
App.  888,  58  Pac.  238;  New  England  Mortg. 
Secur.  Co.  v.  Casebier,  3  Kan.  App.  741,  45 
Pac.  462;  Fletcher  v.  Daugherty,  13  Neb. 
224,  13  N.  W.  207 ;  Rothschild  v.  Rio 
Grande  Western  R.  Co.  84  Hun,  103,  32 
N.  Y.  Supp.  37;  American  Nat.  Bank  v. 
American  Wood  Paper  Co.  19  R.  I.  149,  29 
I*R.A.  103,  61  Am.  St.  Rep.  746,  32  Atl. 
306;  Chambers  v.  Marks,  93  Ala.  412,  9 
So.  74;  Philadelphia  &  B.  C.  R.  Co.  v. 
Johnson,  64  Pa.  127;  Buffalo  Loan,  Trust 
&  S.  D.  Co.  y.  Medina  Gas  &  £.  L.  Co. 
162  N.  Y.  67,  56  N.  E.  505. 

The  facts  and  circumstances  show  that 
the  appellants  are  estopped  to  assort,  as 
against  these  appellees,  any  right  of  re- 
demption in  this  property. 

Chase  v.  Chase,  20  R.  I.  202,  37  AtL 
804;  Naddo  v.  Bardon,  2  C.  C.  A.  336,  4 
U.  S.  App.  642,  61  Fed.  493;  Burgess  v. 
Hixon,  76  Kan.  201,  88  Pac.  1076;  Evans 
V.  Forstall,  58  Miss.  30;  Sioux  City  v. 
Chicago  &  N.  W.  R.  Co.  129  Iowa,  694,  113 
Am.  St.  Rep.  501,  106  N.  W.  183 ;  William- 
son v.  Jones,  39  W.  Va.  231,  26  L.R.A. 
222,  19  S.  E.  436;  Pace  v.  Bartles,  47  N.  J. 
Eq.  170,  20  Atl.  362;  Kelly  v.  Hurt,  74 
Mo.  562;  Farr  v.  Semmler,  24  S.  D.  290, 
123  N.  \\\  836;  Diamond  v.  Manheim,  61 
Minn.  178,  63  N.  W.  495;  Marrow  v.  Brink- 
ley,  85  Va.  56,  6  S.  E.  606;  Bainbridge  v. 
Woodburn,  62  Miss.  96;  Alabama  &  V.  R. 
Co.  V.  Thomas,  86  Miss.  27,  38  So.  770; 
Sweatman  v.  Deadwood,  9  S.  D.  380,  69  N. 
W.  582;  Pom.  Eq.  Jur.  §§  802-804;  Royal 
Bank  v.  Grand  Junction  R.  &  Depot  Co. 
125  Mass.  494;  Boston  &  M.  R.  Co.  v.  Bart- 
lett,  10  Gray,  384;  Brown  v.  Buena  Vista 
County,  96  U.  S.  167,  24  L.  ed.  422. 

Smith,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  17th  day  of  May,  1890,  the  Merid- 
ian Gaslight  Company  conveyed  to  the 
St.  Louis  Trust  Company  the  property  here 
in  controversy,  in  trust  to  secure  the  pay- 
ment of  sixty  first  mortgage  bonds  execut- 
ed by  it.  In  1901,  default  having  been 
made  in  the  payment  of  these  bonds,  this 
deed  of  trust  was  foreclosed  by  a  bill  in 
equity,  and  the  property  sold,  at  which  sale 
A.  C.  Howze,  trustee,  became  the  purchas- 
er, and  the  present  owners  of  the  prop- 
erty claim  title  through  him  by  mesne  con- 
veyances. In  1893,  the  Meridian  Gaslight 
*  Company  executed  a  second  deed  of  trust 
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to  the  Central  Trust  Company,  to  secure  the 
payment  of  a  second  series  of  bonds,  each 
for  the  sum  of  $1,000,  payable  ten  years 
after  date,  with  interest  at  the  rate  of  6 
per   cent    per    annum,    payable    quarterly* 
''upon   presentation    and   surrender   of   the 
interest  coupons  attached  to  said  bonds,  as 
they  severally  become  due."     These  bonds 
contained  the  following  provision:     "If  de« 
fault  shall  be  made  in  the  payment  of  any 
quarterly  annual  instalment  of  interest  on 
thia  bond,  and  be  demanded,  and  shall  re- 
main  unpaid   for    ninety   days   after   such 
demand,   the  principal  of   this  bond   shall 
at  once   become    due    and    payable."     The 
mortgage     stipulated,     quoting     from     the 
brief     of     counsel     for     appellants,     that 
'^should    the    Meridian    Gaslight    Company 
'make  default  in  the  principal  or  interest 
of  said  bond,  and  should  such  default  con- 
tinue for  three  months,'  then  said  Central 
Trust  Company,   upon   being   requested   to 
do  so  by  the  holder  or  holders  of  a  major- 
ity of  said  bond3  outstanding,  'shall   pro- 
ceed to  sell,'  etc."     These  bonds  and  the 
interest  coupons  attached  thereto  are  pay- 
able at  the  office  of  the  Central  Trust  Com- 
pany in  New  York  city.     On  the  Ist  day 
of  June,  1899,  appellant  Loper,  the  owner 
of  the  bonds  here   sued   on,   presented   to 
the  Central  Trust  Company  coupons  num- 
bered 24   attached   thereto,   and    requested 
payment    thereof,    which    request    was    re- 
fused, and  thereafter,   in  the   language  of 
appellants'  bill,  ''the  said  Richard  F.  Loper 
has  frequently    demanded   of   said   trustee 
the  payment   of  the  accrued  interest  evi- 
dmced  by  the   successively   maturing  cou- 
pons on  said  bonds,  and  the  payment  of 
the  principal  sum  evidenced  by  said  bonds, 
the  payment    of    which    has    always    been 
simiUrly  refused  when  so  demanded,  and 
that  no  part  of  said  interest  or  said  prin- 
cipal sum,    so    demanded,    has    been    paid 
either  by  the  said  company  or  anyone  else 
in  its  behalf,  and  that  the  same  is  now 
due,  owing,  and  unpaid."    On  the  26th  day 
of  June,    1906,    Loper,   together   with   the 
Central    Trust    Company,    instituted    this 
proceeding    in    the    court    below,    praying 
that  the  deed  of  trust  securing  his  bonds 
be  foreclosed,  and  that  he  be  permitted  to 
redeem  the  property   from  the  sale  under 
the  deed  of  trust  executed  to  the  St.  Louis 
Trust  Company.     Neither  Loper,  the  Cen- 
tral Trust  Company,  nor  any  holder  of  the 
bonds  secured  by  the  deed  of  trust  to  the 
Central  Trust   Company,   were   made   par- 
ties to  the  suit  by   which  the   St.   Louis 
Trust  Company   mortgage  was   foreclosed. 
From  a  decree  dismissing  appellants'  bill, 
this  appeal  is  taken. 

At  the  close  of  appellants'  testimony, 
the  chancellor  sustained  an  objection  which 
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had  been  made  in  proper  form  to  the  in- 
troduction of  the  bonds  sued  on,  and  ex- 
cluded them  from  the  evidence  on  the 
ground  that  their  execution  had  not  been 
proven.  It  is  unnecessary  for  us  to  decide 
whether  or  not  the  chancellor  erred  in  so 
doing,  for  the  reason  that  this  evidence 
was  not  excluded  until  complainants  had 
rested  their  case,  and  on  the  pleading  and 
evidence  then  presented,  appellants  were 
not  entitled,  as  will  presently  appear,  to 
the  relief  prayed  for,  even  had  the  bonds 
not  been  excluded  from  the  evidence. 

One  of  the  defenses  relied  upon  by  ap- 
pellee is  that  the  bonds  sued  on  are  barred 
by  our  six-year  statute  of  limitations. 

"The  statute  of  limitations  begins  to  run 
whenever  the  cause  of  action  accrues.  In 
other  words,  the  time  limited  is  to  be  com- 
puted from  the  day  upon  which  the  plain- 
tiff might  have  commenced  an  action  for 
the  recovery  of  his  demand."  Johnson  v. 
Pyles,  11  Smedes  &  M.  189. 

When  the  demand  for  the  payment  of 
the  interest  due  on  these  bonds,  made  on 
the  Ist  day  of  June,  1899,  was  refused,  the 
principal  of  the  bonds,  by  reason  of  the 
provision  hereof  hereinbefore  set  out,  be- 
came at  once  due  and  payable,  and  the 
owner  had  the  right  then,  and  always 
thereafter,  to  collect  them,  if  necessary,  by 
suit  at  law.  The  time  within  which  a  suit 
on  the  bonds  can  be  commenced  must  there- 
fore be  computed  from  that  date,  and, 
since  this  suit  was  instituted  more  than 
six  years  after  that  date,  the  bar  of  the 
statute  is  complete.  Hemp  v.  Garland,  4 
Q.  B.  619,  7  Jur.  302,  3  Gale  &  D.  402, 
12  L.  J.  Q.  B.  N.  S.  134;  Reeves  v.  Butcher, 
[1891]  Z  Q.  B.  509,  60  L.  J.  Q.  B.  N.  S. 
619,  65  L.  T.  N.  S.  329,  39  Week.  Rep. 
626;  First  Nat.  Bank  v.  Peck,  8  Kan.  660; 
Wheeler  k  W.  Mfg.  Co.  v.  Howard  (C.  C.) 
28  Fed.  741;  Snyder  ▼.  Miller,  71  Kan. 
410,  69  L.R.A.  250,  114  Am.  St.  Rep.  489, 
80  Pac.  970;  Pierce  v.  Shaw,  51  Wis.  316, 
8  N.  W.  207;  Ryan  v.  Caldwell,  106  Ky. 
548,  50  S.  W.  966;  Harrison  Mach.  Works 
V.  Reigor,  64  Tex.  89;  San  Antonio  Real 
Estate,  Bldg.  &  L.  Asso.  v.  Stewart,  94 
Tex.  441,  86  Am.  St.  Rep.  864,  61  S.  W. 
386. 

We  have  examined,  but  must  decline  to 
follow,  the  authorities  to  the  contrary 
cited  by  counsel  for  appellants.  It  may 
be,  and  probably  is,  true,  as  stated  in 
some  of  these  cases,  that  this  provision  is 
primarily  for  the  benefit  of  the  bondhold- 
ers, and  is  inserted  in  order  to  make  the 
bonds  more  attractive  to  investors;  but 
when  the  bonds  contain  no  language  which 
either  expressly  or  by  necessary  implica- 
tion so  limits  its  benefits,  it  necessarily 
follows    that    it    can    he    Invoked    by    the 
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maker  as  well  as  the  holder.  To  hold 
otherwise  would  be  to  make  a  contract  for 
the  parties  different  from  the  one  they 
themselves  have  made. 

There  is  no  foree  in  the  argument,  also 
advanced  in  some  of  these  cases,  that  it 
would  be  inequitable  to  permit  the  maker 
of  a  bond  containing  such  a  provision  to 
put  the  statute  in  operation  by  his  own 
wrongful  act» — i,  e.,  by  the  br^udi  of  his 
contract  to  pay  the  interest  at  stated  in- 
tervals,— for  the  reason  that  statutes  of 
limitation  are  always  put  in  operation  by 
the  wrongful  acts  of  the  parties  invoking 
them.  San  Antonio  Real  Estate,  Bldg.  k 
L.  AsBO.  V.  Stewart,  94  Tex.  441,  86  Am. 
St.  Rep.  864,  61  S.  W.  386. 

We  do  not  understand  counsel  for  ap- 
pellants to  deny,  which  of  course  they 
could  not  successfully  do,  that  a  junior 
mortgagee  has  no  right  to  redeem  the  prop- 
erty covered  by  his  mortgage  from  a  sale 
under  a  prior  mortgage  when  the  debt  se- 
cured by  his  mortgage  is  barred  by  the 
statute  of  limitations. 

We  have  not  overlooked  the  provision  in 
appellants'  deed  of  trust  that  it  should  be 
foreclosed  by  the  trustee  upon  its  being  re- 
quested so  to  do,  and  that  no  such  request 
was  made  of  the  trustee  prior  to  the  insti- 
tution of  this  suit.  That  fact  is  wholly 
immaterial  for  the  reason  that  the  statute 
of  limitations  begins  to  run,  not  from  the 
time  a  request  of  the  trustee  to  foreclose 
a  deed  of  trust  is  made,  but  from  the  time 
the  debt  secured  thereby  becomes  due  and 
payable. 

Affirmed. 

A  suggestion  of  error  having  been  filed, 
Smith,  Ch.  J.,  on  February  9,  1914,  handed 
down  the  following  response  (^  Miss.  — , 
64  So.  216): 

We  have  re-examined,  and  must  adhere 
to'  the  views  expressed  in,  our  former 
opinion. 

Appellants  suggest,  however,  that  we 
have  failed  to  give  effect  to  the  following 
clause  of  the  mortgage  securing  these 
bonds:  ''Should  the  party  of  the  first  part 
make  default  in  the  payment  of  any  in- 
stalment of  interest,  as  herein  provided, 
or  fail  to  pay  into  the  hands  of  the  trustee 
the  annual  sinking  fund  of  $3,000,  or  fail 
to  pay  the  taxes  on  said  real  estate  and 
other  property  annually  when  due,  and 
should  such  default  continue  for  ninety 
days,  then  the  whole  of  the  principal  of 
the  bonds  hereby  secured  and  outstanding, 
together  with  all  interest  thereon  accrued, 
shall,  at  the  option  of  the  trustee,  to  be 
expressed  by  written  notice  and  declara- 
tion to  the  party  of  the  first  part  (which 
notice  and  declaration  may  be  given,  if  re- 
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quested,  by  the  holder  or  holders  of  » 
majority  of  the  outstanding  bonds),  be- 
come due  and  payable,  anything  herein  or 
in  the  said  bonds  contained  to  the  contrary 
notwithstanding." 

Their  contention  is  that  there  is  a  con- 
flict between  this  and  the  clause  contained 
in  the  notes,  set  out  in  our  former  opinion, 
providing  that  they  shall  become  due  and 
payable  upon  default  in  payment  of  inter- 
est, and  that  when  such  a  conflict  occurs, 
the  clause  in  the  deed  of  trust  controls; 
that,  since  the  trustee  never  exercised  the 
option  therein  given  him  of  declaring  the 
bonds  due,  their  maturity  was  not  acceler- 
ated by  the  failure  to  pay  the  interest. 
It  is  unnecessary  for  us  to  deciae  whether 
or  not  appellants'  contention  in  founded 
upon  a  correct  conception  of  the  law,  for 
the  reason  that  there  is  no  conflict  between 
the  two  clauses.  The  clause  in  the  bonds 
affects  only  the  particular  bond  in  which 
it  is  written,  and  the  failure  to  pay  inter- 
est on  one  bond  has  no  effect  on  the  ma- 
turity of  another  bond;  while  the  clause 
in  the  deed  of  trust  affects  all  of  the  bonds, 
and  confers  power  upon  the  trustee  to  de- 
clare all  of  them  due  upon  the  failure  to 
pay  the  interest  due  on  any  one  of  them. 
Without  this  clause  in  the  deed  of  trust, 
difficulties  might  have  arisen  in  enforcing 
the  security  when  default  had  been  made 
in  the  payments  of  a  part  of  the  bonds 
only,  thereby  maturing  those  on  which  the 
default  was  made. 

When  the  bill  was  filed  in  the  court  be- 
low it  was  demurred  to  hy  appellee.  The 
demurrer  was  overruled,  and  on  appeal  to 
this  court  the  decree  of  the  court  below 
was  affirmed  and  the  cause  remanded.  46 
So.  415.  One  of  the  grounds  of  this  de- 
murrer was  "no  equity  on  the  face  of  the 
bill,"  which,  according  to  appellants'  con- 
tention, was  sufficient  to  raise  the  defense 
of  the  statute  of  limitations,  and  there- 
fore, by  overruling  the  demurrer,  the  court 
decided  that  the  bonds  were  not  barred  by 
a  limitation,  and  consequently  that  defense 
was  eliminated  when  the  case  was  tried 
again  after  it  was  remanded.  It  is  true 
that  in  equity  the  defense  of  the  statute 
of  limitations  can  be  raised  by  demurrer 
when  the  facts  establishing  it  appear  on 
the  face  of  the  bill,  but  it  cannot  be  done 
by  a  general  demurrer;  in  order  to  be  so 
availed  of,  the  demurrer  must  specifically 
set  up  the  statute  as  one  of  the  groimds 
thereof.  6  Standard  Enc.  Proc.  931,  and 
authorities  there  cited  in  note  80. 

The  general  demurrer  is  good  only  when 

the  pleading  to  which  it  is  interposed  "is 

so  defective  that  judgment  according  to  the 

I  law  and  the  right  of  the  case  cannot  be 

I  rendered  on  it."    In  other  words,  it  reaches 
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only  such  defects  in  pleading  ai  are  never 
'waived,  and  which  can  be  availed  of  at 
mjoj  time  and  in  anj  place.  Hawkins  v. 
Missiflflippi  k  T.  R.  Co.  35  Misa.  688; 
Soathem  R.  Co.  v.  Qrace,  96  Miss.  616,  40 
So.  835. 

Overruled^  > 


MONTANA  SUPKEMS  COURT. 

BTATE  OF  MONTANA,  Appt., 

V. 

PETER  HARPER,  Respt. 

(48  Mont.  456,  138  Pac  495.) 

Oommeroe  —  transportation  of  woman 
for  Immoral  purposes  —  power  of 
state. 

A  state  cannot  forbid  the  importation,  or 
adding  in  the  transportation,  of  a  woman  in- 
to the  state  for  immoral  purposes,  since 
Congress  has  undertaken  to  legislate  upon 
that  subject. 

(January  26,  1914.) 

APPEAL  by  the  State  from  a  Judgment  of 
the  District  Court  for  Park  County 
finstaining  a  demurrer  to  an  information 
charging  defendant  with  aiding  a  woman  in 
ebtaining  transportation  into  the  state  for 
immoral  purposes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  M.  Kelly,  Attorney  Genera], 
and  J.  H.  AlTord,  Assistant  Attorney  Gen- 
eral, for  the  State: 

Cases  holding  that  Congress  has  plenary 
power  over  the  subject  of  interstate  com- 
merce^ and  that  laws  enacted  by  it  are  su- 
preme (M'Cnlloch  Y.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579;  Smith  y.  Alabama,  124 
U.  8.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
^04,  8  Sup.  Ct.  Rep.  564;  Adams  Exp.  Co. 
T.  Croninger,  226  U.  S.  491,  57  L.  ed.  314, 
44  L.RJ^.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Chicago,  B.  &  Q.  R.  Co.  v.  Miller,  226  U.  S. 
513,  57  L.  ed.  323,  33  Sup.  Ct.  Rep.  155; 


Smith  Y.  Turner,  7  How.  287,  12  L.  ed.  704), 
all  recognize  that  the  states  have  the  power 
to  enact  laws  for  the  preservation  of  the 
health,  property,  and  morals  of  their  citi- 
zens (Smith  Y.  Turner,  supra;  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819;  Austin 
v.  Tennessee,  179  U.  S.  373,  45  L.  ed.  237, 
21  Sup.  Ct.  Rep.  132;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  473,  39  L.  ed.  227,  5 
Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep.  154; 
Geer  v.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600). 

Sanner,  J.,  delivered  the  opinion  of  the 
court : 

By  an  information  filed  in  the  district 
court  of  Park  county,  the  respondent,  one 
Peter  Harper,  was  accused  of  aiding  a 
woman  in  obtaining  transportation  from 
Woodlake,  Minnesota,  to  Livingston,  Mon- 
tana, for  the  purpose  of  concubinage,  con- 
trary to  the  provisions  of  §  1,  chap.  1,  Laws 
of  the  Twelfth  Legislative  Assembly  (Laws 
1911,  p.  3).  To  this  information  the  re- 
spondent demurred,  principally  upon  the 
groimd  that  the  court  was  without  jurisdic- 
tion. The  demurrer  was  allowed,  and,  be- 
cause the  objection  could  not  be  avoided  by 
another  or  amended  information,  the  re- 
spondent was  discharged.  From  the  judg- 
ment thus  entered,  the  state  has  appealed. 

In  ruling  upon  the  demurrer  the  learned 
judge  of  the  district  court  filed  a  memoran- 
dum which,  omitting  the  formal  parts,  is  as 
follows : 

"The  law  under  which  this  information  is 
drawn  was  passed  by  the  twelfth  legislative 
assembly,  and  was  approved  by  the  gov- 
ernor on  January  28,  1911,  and,  it  will  be 
observed,  in  §  1,  assumes  to  prohibit  the 
transportation  of  women  and  girls  into  this 
state  from  another  state  for  immoral  pur- 
poses, and  to  punish  as  a  felony  those  who 
shall  aid  any  such  girl  or  woman  in  obtain- 
ing such  transportation.  Prior  to  the  pas- 
sage of  this  law  the  Congress  of  the  United 
States  had,  on  June  25,  1910,  passed  what 
is  known  as  the  Mann  act  ( Fed.  Stat.  Anno. 


Note,  —  State  legislation  for  prevention 
of  immoralUy  as  interference  with 
interstate  commerce. 

Statb  y.  Habpeb  appears  to  be  the  only 
•ease  directly  passing  upon  the  question 
whether  a  state  statute  enacted  for  the  pre- 
▼ention  of  immorality  is  unconstitutional 
mm  an  interference  with  interstate  commerce. 
Ib  Chy  Lung  v.  Freeman,  92  U.  S.  275,  23 
Ia.  ed.  550,  a  statute  which  required  the 
•owner  or  master  of  a  vessel  to  give  a  bond 
ef  indemnity  against  liability  for  support 
of  eertain  specified  classes  of  passengers, 
among  which  were  'Uewd  and  debauched 
women,"  was  held  unconstitutional,  partly 
<n  the  ground  that  it  was  an  unlawful  in- 
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terference  with  commerce  with  other  na- 
tions. A  woman  who  was  held  in  custody 
on  failure  to  give  bond,  as  belonging  to  the 
class  named,  was  ordered  discharged.  It 
appears,  however,  that  the  statute  went 
much  beyond  that  necessary  or  appropriate 
as  a  police  regulation,  giving  to  the  com- 
missioner of  immigration  arbitrary  powers, 
permitting  extortion,  and  rewarding  the 
commissioner  by  a  per  cent  of  the  money 
collected.  The  court  stated  that  it  did  not 
decide  the  constitutionality,  in  the  absence 
of  legislation  by  Congress,  of  a  statute  lim- 
ited to  provisions  necessary  and  appropri- 
ate for  the  protection  of  the  state. 

Ra    B.  H. 
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1912  Supp.  419),  in  the  2d  section  of  which  i 
it  is  provided  that  any  person  who  shall  aid  I 
or  assist  in  procuring  any  ticket  or  any 
form  of  transportation  to  be  used  by  any 
girl  or  woman  in  interstate  commerce,  in 
going  to  any  place  for  the  purpose  of  prosti- 
tution or  debauchery  or  for  any  immoral 
purpose,  shall  be  deemed  guilty  of  a  felony. 

"The  contention  of  counsel  for  the  defend- 
ant is  that  the  transportation  of  persons 
from  one  state  to  another,  whatever  the 
purpose,  is  interstate  commerce;  that  the 
provisions  of  §  8,  clauses  3  and  18,  of  the 
Federal  Constitution,  which  confer  upon 
Congress  the  power  to  'regulate  commerce 
among  the  several  states,'  and  'to  make  all 
laws  which  shall  be  necessary  and  proper' 
for  that  purpose,  are  exclusive,  at  least 
when  Congress  has  assumed  to  exercise  its 
delegated  powers;  that.  Congress  having 
manifested  its  purpose  in  the  Mann  act  to 
take  possession  of  the  subject  of  the  trans- 
portation of  girls  and  women  from  one  state 
to  another  for  immoral  purposes,  and  to 
punish  those  who  might  engage  in  such 
traffic  or  seek  to  aid  in  the  same,  the  entire 
matter  must  be  left  under  Federal  control, 
and  that  the  act  under  which  the  informa- 
tion against  the  defendant  was  drawn  is 
the  result  of  an  unwarranted  assumption 
of  power  by  the  legislature;  that  the  legis- 
lature having  no  legal  right  to  legislate 
upon  the  matter,  its  attempted  act  could 
not  confer  upon  the  state  courts  any  juris- 
diction to  punish  an  offender  against  the 
act.  The  state  law  and  the  Federal  act 
embody  substantially  the  same  provisions, 
and  it  is  clear  that  it  was  the  intention  of 
Congress  to  assume  control  of  the  subject 
80  far  as  its  power  extends. 

"The  transportation  of  freight  or  pas- 
sengers from  one  state  to  another,  or 
through  more  than  one  state,  is  interstate 
commerce:  and  the  regulation  thereof  by 
the  states  is  forbidden  by  the  Federal  Con- 
stitution. Such  commerce,  whether  carried 
on  by  individuals  or  corporations,  is  imder 
the  exclusive  jurisdiction  of  Congress.  In- 
diana  ex  rel.  Wolf  v.  Pullman  Palace  Car 
Co.  (C.  C.)  11  Biss.  561,  16  Fed.  193. 

"In  Second  Employers*  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875, 
the  Supreme  Court  of  the  United  States, 
referring  to  commerce  clauses  of  the  Con- 
stitution, says:  They  'have  been  considered 
by  this  court  so  often  and  in  such  varied 
connections  that  some  propositions  bearing 
upon  the  extent  and  nature  of  this  power 
have  come  to  be  so  firmly  settled  as  no 
longer  to  be  open  to  dispute,  among  them 
being*  (1)  that  *the  term  "commerce"  com- 
prehends more  than  the  mere  exchange  of 
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goods.  It  embraces  commercial  intercourse 
in  all  its  branches,  including  transporta- 
tion of  passengers  and  property  by  common 
carriers,  whether  carried  on  by  water  or 
by  land.'  It  is  therefore  not  open  to  argu- 
ment but  that  the  transportation  of  pas- 
sengers from  one  state  to  another  is  em- 
braced within  the  meaning  of  the  words- 
'interstate  commerce,*  and  that  Congress 
has  the  authority  to  regulate  such  trans- 
portation. 

"In  the  case  of  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  ed.  623,  43  L.R.A.(N-S.) 
906,  33  Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E, 
905,  it  is  held:  'Congress,  in  the  ezerciae 
of  its  power  to  r^ulate  commerce,  could 
lawfully  enact  the  provisions  of  the  white 
slave  act  of  June  25,  1910  (36  Stat,  at  L. 
826,  chap.  395,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1343),  making  criminal  the  trans- 
portation of  w*omen  or  girls  in  interstate 
commerce  for  the  purpose  of  prostitution 
or  debauchery,  or  other  immoral  purposes, 
or  the  obtaining,  aiding,  or  inducing  of 
such  transportation.' 

"That  the  state  law  under  consideration 
attempts  to  control  a  certain  phase  of  inter- 
state commerce  is  disclosed  in  the  first  three 
lines  of  the  act  in  question,  which  declare: 
'The  importation  of  women  and  girls  into 
this  state,  or  the  exportation  of  women  and 
girls  from  this  state  for  immoral  purposes, 
is  hereby  prohibited.'  We  then  have  a  state 
law  and  a  Federal  law,  each  dealing  with 
the  same  subject,  and  are  to  inquire  what 
effect  one  has  upon  the  other.  Are  they  of 
equal  potency  and  effect;  are  they  concur- 
rent, or  must  one  give  way  to  the  other? 

"Chief  Justice  Marshall  in  M'Culloch  ▼. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579,  says : 
'If  any  one  proposition  could  command  the 
universal  assent  of  mankind,  we  might  ex- 
pect it  would  be  this, — ^that  the  government 
of  the  Union,  though  limited  in  its  powers, 
is  supreme  within  its  sphere  of  action. 
This  would  seem  to  result  necessarily  from 
its  nature.  It  is  the  government  of  all ;  its 
powers  are  delegated  by  all;  it  represents 
all,  and  acts  for  all.  Though  any  one  state 
may  be  willing  to  control  its  operations,  no 
state  is  willing  to  allow  others  to  control 
them.  The  nation,  on  those  subjects  on 
which  it  can  act,  must  necessarily  bind  its 
component  parts.  But  this  question  is  not 
left  to  mere  reason;  the  people  have,  in  ex- 
press terms,  decided  it  by  saying:  "This 
Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance 
thereof,"  "shall  be  the  supreme  law  of  th«* 
land,"  and  by  requiring  that  the  members  of 
the  state  legislatures,  and  the  officers  of  the 
executive  and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to  it. 
The  government  of  the  United  States,  then. 
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though  limited  in  its  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuance  of 
the  Constitution,  form  the  supreme  law  of 
the  land,  ^'anythin^  in  the  Constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
•tanding/"  Further  on  in  the  same  opin- 
ioD,  the  court  uses  this  language:  'This 
great  principle  is  that  the  Constitution  and 
the  laws  made  in  pursuance  thereof  are  su- 
preme; that  they  control  the  Constitution 
and  laws  of  the  respective  states,  and  can 
not  be  controlled  by  them.' 

"In  Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  5G4,  the  Supreme  Court  of 
the  United  States  says:  'The  grant  of 
power  to  Congress  in  the  Constitution  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,  it  is  conceded, 
is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been 
granted  to  Congress,  are  reserved  to  the 
states.  It  follows  that  any  legislation  of  a 
state,  although  in  pursuance  of  an  acknowl- 
edged power  reserved  to  it,  which  conflicts 
with  the  actual  exercise  of  the  power  of 
Congress  over  the  subject  of  Commerce, 
must  give  way  before  the  supremacy  of  the 
national  authority.' 

"In  Covington  k  C.  Bridge  Co.  v.  Ken- 
tucky, 1.54  U.  S.  204,  38  L.  ed.  962,  4  Inters. 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  30S7,  the 
Supreme  Court  of  the  United  States  says: 
The  adjudications  of  this  court  with  re- 
spect to  the  power  of  the  states  over  the 
general  subject  of  commerce  are  divisible 
into  three  classes:  First,  those  in  which 
the  power  of  the  state  is  exclusive ;  second, 
those  in  which  the  states  may  act  in  the 
absence  of  legislation  by  Congress;  tliird, 
those  in  which  the  action  of  Congress  is  ex- 
clttsive,  and  the  states  cannot  interfere  at 
all/ 

"It  will  be  admitted  without  argument 
that  the  statute  in  question  do^s  not  fall 
within  the  third  class  of  cases  above  men- 
tioned, and  that  the  state  under  its  reserved 
police  power  has  the  right,  at  least  in  the 
absence  of  congressional  legislation,  to  con- 
trol the  matter  of  bringing  persons  into  the 
state,  there  to  engage  in  immoral  practices. 
In  the  case  of  Hoke  v.  United  States,  supra, 
the  Supreme  Court  of  the  United  States 
says:  There  is  unquestionably  a  control  in 
the  states  over  the  morals  of  their  citizens, 
tnd,  it  may  be  admitted,  it  extends  to  mak- 
ing prostitution  a  crime.  It  is  a  control, 
however,  which  can  be  exercised  only  within 
the  jurisdiction  of  the  states,  but  there  is 
a  domain  which  the  states  cannot  reach, 
and  over  which  Congress  alone  has  power; 
»nd  if  such  power  be  exerted  to  control 
^at  the  states  cannot,  it  is  an  argument 
for,  not  against,  its  legality.'  It  must  like- 
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wise  now  be  conceded  that  the  statute  does 
not  fall  within  the  first  class  of  cases  above 
mentioned,  for  the  reason  that  in  Hoke  ▼• 
United  States,  supra,  the  Supreme  Court 
has  held  that  the  Mann  act  is  a  valid  ex- 
ercise of  the  power  of  Congress  under  the 
commerce  clause  of  the  Federal  Constitu- 
tion. 

"Having,  by  the  process  of  elimination, 
removed  the  act  in  question  from  the  first 
and  third  classifications  made  by  the  Su- 
preme Court  in  the  Covington  &  C.  Bridge 
Co.  Case,  it  follows,  of  necessity,  that  it 
must  come  under  the  second  class, — ^that  is, 
that  the  power  attempted  to  be  exercised 
is  one  of  those  instances  in  which  the  state 
may  act  in  the  absence  of  legislation  by 
Congress, — and  it  remains  only  to  deter- 
mine what  effect  the  congressional  act  has 
upon  the  state  act.  This  subject  has  been 
passed  upon  in  a  number  of  recent  cases, 
all  holding  that  in  those  instances  in  which 
the  state  has  power  to  act  in  the  absence 
of  legislation  by  Congress,  when  Congress 
does,  by  its  act,  manifest  a  purpose  to  take 
possession  of  a  subject  within  its  power 
under  the  commerce  clauses  of  the  Constitu- 
tion, all  state  policies,  regulations,  and  laws 
upon  the  subject  are  superseded  by  the 
congressional  act.  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Chicago,  B.  &  Q.  R.  Co.  v.  Miller,  226  U.  S. 
513,  57  L.  ed.  323,  33  Sup.  Ct.  Rep.  155; 
Northern  P.  R.  Co.  v.  Washington,  222  U. 
S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep.  160. 
The  same  holding  has  been  made  by  the 
supreme  court  of  Montana  in  the  recent 
case  of  ^lelzner  v.  Northern  P.  R.  Co.  46 
ilont.  277,  127  Pac.  1003. 

"Counsel  for  the  state,  however,  insists 
that  both  of  these  acts  remain  in  effect, 
and  the  jurisdiction  over  the  offense  named 
is  concurrent  in  the  Federal  and  state 
courts;  that  the  United  States  and  the 
state  being  different  sovereignties,  the  same 
act  may  be  an  offense  against  both.  This 
might  be  true  in  some  instances^  but  here 
we  are  confronted  with  the  fact  that,  so 
far  as  the  regulation  of  interstate  com- 
merce is  concerned,  the  states  have  express- 
ly surrendered  the  entire  subject  to  the  gen- 
eral government,  and  that,  when  the  gen- 
eral government  sees  fit  to  exercise  the 
powers  delegated  and  surrendered  to  it  by 
the  states,  the  state  is  precluded  from  say- 
ing that  the  subject,  or  any  matter  con- 
nected therewith,  is  under  the  concurrent 
control  of  the  two  sovereignties.  The  case 
of  State  V.  Northern  P.  R.  Co.  36  Mont. 
582,  15  L.R.A.(N.S.)  134,  93  Pac.  945,  13 
Ann.  Cas.  144,  appears  to  be  an  answer  to 
these  contentions  of  counsel.  In  that  case 
the  state  sought  to  punish  as  a  crime  the 
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violation  of  what  is  known  as  the  sixteen 
hour  law,  and,  while  a  conviction  was  sus- 
tained on  the  ground  that  the  Federal  law 
covering  the  same  matter  had  not  become 
effective  at  the  time  of  this  prosecution,  the 
court,  in  effect,  holds  that,  as  soon  as  the 
Federal  law  should  become  effective,  prose- 
cutions under  the  state  law  could  no  longer 
be  nmintained,  thus  applying  to  criminal 
prosecutions  the  same  rules  which  have 
been  announced  in  the  civil  cases  above 
cited." 

This  disposition   of  the  matter  as  pre- 
sented  to  the   district   court   is  complete. 
The  attorney  general,  however,  contends  be- 
fore us  that  the  position  of   the  district 
court  is  untenable,  because  the  state  statute 
in  question  is  not  an  attempt  to  directly 
regulate  interstate  coihmerce,  since  it  does 
not    impose   any   restriction,    tax,    burden, 
condition,  or  prohibition  upon  the  carriers, 
or  upon  the  freedom  of  individuals  moving 
from  state  to  state;   and  therefore,  being 
a  reasonable  exercise  of  the  reserved  police 
power,  it  is  not  open  to  attack  as  an  inter- 
ference with  interstate  commerce.    In  other 
words,  the  statute  addresses  itself  only  to 
citizens  of  this  state  upon  a  matter  within 
the  range  of  its  police  powers.     The  argu- 
ment has  some  plausibility  and  might  com- 
mand  respect,  were  it  not  for  the  direct 
answer   to   be   found    in    Hoke    v.    United 
States,   cited   above.     The   Mann   act   also 
addresses  itself  to  the  citizens  of  this  state 
in  common  with  the  citizens  of  all  the  other 
states,  and  it  is  leveled  not  merely  at  the 
person  who  transports,  but  also  at  the  per- 
son "who  shall  cause  to  be  transported  or 
aid  or  assist  in  obtaining"  interstate  trans- 
portation for,  "any  woman  or  girl  for  the 
purpose  of  prostitution  or  debauchery,  or 
for  any  other  immoral  purpose."    The  state 
statute  provides  that  "whoever  shall    .    .    . 
aid  any  such  woman  or  girl  in  obtaining 
transportation  to    .    .    .  this  state  for  the 
purpose  of  prostitution  or  concubinage,  or 
for   any   other   immoral  purpose,  shall   be 
deemed  guilty  of  a  felony,"  etc     The  only 
difference  in  these  provisions  is  that,  where 
the  Mann  act  uses  the  word  "debauchery," 
the  state  statute  says  "concubinage;"  but 
this  difference  is  not  essential.    Athanasaw 
et  al.  V.  United  States,  227  U.  S.  326,  67 
L.  ed.  528,  33  Sup.  Ct.  Rep.  285,  Ann.  Cas. 
1913E,  911.     Now,  if,  as  is  the  case,  the 
very  provision  of  the  Mann  act  above  re- 
ferred to  has  been  authoritatively  construed 
to  be  a  direct  regulation  of  interstate  com- 
merce, how  can   it  be  said  that  the  like 
provision  of  the  state  statute  is  not  of  the 
same  character? 
51  L.R.A.(N.S.) 


The  assertion  that  the  state  statute  im- 
poses no  restriction,  condition,  or  prohibi- 
tion upon  the  freedom  of  individuals  in 
moving  from  state  to  state  would  seem  to 
carry  its  own  answer.  When  the  statute 
says  that  importation  into  or  exportation 
from  this  state,  of  women  and  girls  for 
immoral  purposes,  is  unlawful,  it  character- 
izes not  merely  the  act  of  the  person  who 
furthers  the  importation  or  exportation, 
but  also  the  act  of  the  person  imported 
or  exported;  and  the  unlawful  character 
of  the  act  of  the  person  imported  or  export- 
ed is  not  affected  by  the  circumstance  that 
the  penalties  of  the  law  are  not  visited  upon 
her.  A  person  is  not  at  liberty  to  do  an 
unlawful  thing.  In  the  absence  of  both 
the  Federal  and  state  statutes,  persona 
would  be  at  liberty  to  e<mie  into  and  go 
out  of  this  state  without  regard  to  sex  or 
purpose.  Freedom  of  movement  implies 
the  right  to  receive  assistance  when  such 
assistance  may  be  had.  To  deny  to  A  the 
right  to  assist  B  is  to  deny  to  B  the  right 
to  be  assisted,  and  so  restrict  the  move- 
ments of  B.  In  the  case  of  women  and 
girls  who  come  and  go  for  immoral  pur- 
poses, this  is  the  laudable  purpose  of  both 
the  state  and  Federal  enactments.  "If 
the  facility  of  interstate  transportation 
can  be  taken  away  from  the  demoralization 
of  lotteries,  the  debasement  of  obscene  lit- 
erature, the  contagion  of  diseased  cattle  or 
persons,  the  impurity  of  food  and  drugs, 
the  like  facility  can  be  taken  away  from 
the  systematic  enticement  to,  and  the  en- 
slavement in  prostitution  and  debauchery 
of,  women,  and,  more  insistently,  of  girls." 
Hoke  V.  United  States,  227  U.  S.  308,  57 
L.  ed.  623,  43  L.R.A.(N.S.)  906,  33  Sup. 
Ct.  Rep.  281,  Ann.  Cas.  1913E,  905.  While 
the  transportation  of  persons  is  a  branch 
of  legitimate  commerce,  to  knowingly  trans- 
port or  aid  in  the  transportation  of  women 
and  girls  for  immoral  purposes  is  a  pro- 
ceeding which  the  best  sense  of  all  the 
world  will  condemn,  and  which,  as  a  menace 
to  its  own  welfare,  any  state  may  prohibit 
under  its  police  power.  Such  legislation 
is  doubtless  effective  so  long  as  Congress 
remains  silent  on  the  subject.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  V.  Board  of  Health, 
118  U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114;  Cooley  v.  Post  Wardens,  12  How. 
299,  318,  13  L.  ed.  996,  1004;  Covington  & 
C.  Bridge  Co.  v.  Kentucky,  164  U.  S.  204, 
38  L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14 
Sup.  Ct.  Rep.  1087. 

The  fallacy  of  appellant's  position  here 
is  that,  if  a  state  statute  is  an  exercise  of 
the  police  power,  it  may  be  enforced,   al- 
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state  commerce   in   a   respect   coYcred   by 
Federal  legislation.     'The  line  of  distinc- 
tion between  that  which  constitutes  an  in- 
terference with  commerce,  and  that  which 
is  a  mere  police  regulation,  is  sometimes 
exceedingly   dim   and   shadowy,   and   it   is 
not  to  be  wondered  at  that  learned  jurists 
differ   when    endeavoring    to    classify    the 
cases  which  arise.    It  is  not  doubted  that 
Congress  has  the  power  to  go  beyond  the 
{general  r^ulations  of  commerce  which  it 
is  accustomed  to  establish,  and  to  descend 
to  the  most  minute  directions,  if  it  should 
be  deemed  adyisable;  and  that  to  whatever 
extent  the  ground  shall  be  covered  by  those 
directions,  the  exercise  of  state  power  is  ex- 
cluded."   Cooley,  Const.  Lim.  7th  ed.  856. 
Of  certain  quarantine  regulations  of  the 
state  of  Louisiana  it  was  remarked  by  the 
Supreme    Court     of    the    United    States: 
''While  it  may   be  a   police  power  in  the 
lense  that   all    provisions   for   the   health, 
comfort,  and   security   of  the   citizens  are 
police  regulations,  and  an  exercise  of  the 
police  power,   it  has  been  said  more  than 
oDoe  in  this  court  that,  even  where  such 
powers  are  so  exercised  as  to  come  within 
the  domain  of  Federal  authority  as  defined 
bT  the  Constitution,  the  latter  must  pre- 
vail.'*   Morgan's  L.  ft  T.  R.  ft  S.  S.  Co.  v. 
Board  of  Health,  supra. 

The  provision  before  us  declares  that,  un- 
der certain  circumstances,  women  and  girls 
are  not  legitimate   subjects   of   commerce. 
Xo  one  will  dispute  it,  but  the  controlling 
power  to  make  that  declaration  rests  with 
Congress;    otherwise   the  power   vested    in 
Congress  to   regulate   interstate   commerce 
msT  be  circumscribed  by  the  ability  of  the 
itate  to  determine  what  shall  or  what  shall 
not  be  regulated.    'The  police  power  would 
^  only  be  a  formidable  rival,  but,  in  a 
atmggle,  must  necessarily  triumph  over  the 
commercial  power,  as  the  power  to  regulate 
is  dependent  upon  the  power  to  fix  and  de- 
termine upon  the  subjects  to  be  regulated." 
License  Cases;    Peirce  v.  New  Hampshire, 
5  How.  597,  600,  12  L.  ed.  298,  299. 

The  foregoing  is,  of  course,  intended  to 
^ply  only  to  those  portions  of  the  first  sec- 
tion of  chapter  1,  Laws  of  1911,  which  re- 
^te  to  transportation  into  this  state  from 
without,  and  must  not  be  taken  as  an  in- 
timation against  the  validity  of  any  other 
proTLsion  of  that  section,  or  of  any  other 
««tion  of  that  act. 
The  judgment  is  afiirmed. 


Brantly,  Ch.  J.,  and  Holloway,  I.,  con- 
cur. 

«L.R.A.(N.S.)  11 


H.  W.  HORTON,  Doing  Business  as  West- 
ern Supply  Company,  et  al., 

V. 

TABITHA  HOME  et  al.,   Impleaded,  etc., 

Appts. 

(—  Neb.  — ,  146  N.  W.  1023.) 

Meduinlca'  lien  —  trust  property. 

*1.  A  trust  for  the  benefit  of  the  public 
attaches  to  property  secured  by  a  corpora- 
tion organized  for  charitable  and  religious 
purposes,  to  furnish  a  home  for  the  aged 
and  infirm,  and  a  home  for  indigent  orphans 
to  be  given  a  common  school  education  to 
fit  them  to  become  nurses  and  attendants  on 
orphan  homes  and  similar  institutions,  and 
property  so  secured  and  used  is  not  subject 
to  mechanics'  liens  without  an  order  of  the 
district  court  of  the  proper  county  au- 
thorizing the  same,  nor  can  the  property 
of  such  a  corporation  be  sold  on  execution 
where  such  sale  would  defeat  the  trust  and 
destroy  the  public  purpose  for  which  the 
property  was  donated  or  secured. 

Same  ^  contract  by  trustees. 

2.  The  trustees  elected  to  manage  the  af- 
fairs of  such  a  corporation  cannot  enter 
into  a  valid  contract  by  which  its  property 
may  become  subject  to  mechanics'  liens, 
without  first  having  obtained  an  order  of 
the  district  court  for  that  purpose. 

Charity  —  dealing  with  trustees  —  no« 
tice  of  powers. 

3.  All  persons  dealing  with  the  trustees 
of  such  a  corporation  must,  at  their  peril, 
take  notice  of  the  powers  granted  by  its 
articles  of  incorporation. 

Mechanics*  Hen  —  charity  —  permitting 
use  of  material. 

4.  The  failure  of  the  trustees  to  object 
to  the  use  of  material  furnished  at  the 
order  of  other  persons,  in  remodeling  the 
building  situated  upon  such  propertv,  will 
not  have  the  effect  of  creating  a  mechanics' 
lien  thereon. 

(Letton  and  Rose,  J  J.,  dissent.) 

(March  13,  1914.) 

Headnotes  by  Babites,  J. 


Note,  —  Mechanics*  Hen  on  property  of 
charitable  or  religious  instit\itUyn, 

HoBTON  V.  Tabitha  Home  finds  no  sup- 
port in  the  few  cases  found  to  discuss  this 
question. 

The  view  is  taken  in  Oregon  and  Pennsyl- 
vania, that,  there  being  no  reason,  religious, 
moral,  or  civil,  why  a  church  should  not  be 
subject  to  a  mechanics'  lien,  a  church  edifice 
is  a  ''building'*  within  the  meaning  of  the 
mechanics'  lien  law.  Harrisburg  Lumber 
Co.  V.  Washburn,  29  Or.  150,  44  Pac.  390; 
Presbyterian  Church  v.  Allison,  10  Pa.  413. 

But  a  graveyard  belonging  to  the  church 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  favor  of  plaintiff  and  cross  peti- 
tioners in  an  action  brought  to  foreclose  a 
mechanics*  lien.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  A.  Boeliiner  and  H.  C.  Bit- 
ten bender,  for  appellants: 

A  mechanics'  lien  cannot  be  obtained 
against  the  property  of  any  person,  unless 
the  improvements  were  made  or  material 
furnished  under  a  contract  with  the  owner, 
either  expressed  or  implied. 

O.  O.  Snyder  &  Co.  v.  Sparks,  73  Neb. 
804,  103  N.  W.  662;  Rust-Owen  Lumber  Co. 
V.  Holt,  60  Neb.  80,  83  Am.  St.  Rep.  512, 
82  N.  W.  112. 

A  person  furnishing  material  to  a  tenant 
can  acquire  a  lien  only  on  the  tenant's  in- 
terest. 

Moore  v.  Vaughn,  42  Neb.  697,  60  N.  W. 
914  J  Hoag  V.  Hay,  103  Iowa,  291,  72  N.  W. 


526;  Occidental  Bldg.  &  L.  Asso.  v.  McGrew, 
86  Neb.  094,  126  N.  W.  382. 

Nor  can  a  tenant  charge  the  property 
with  a  lien  for  improvements  made  by  him 
without  consent  of  the  owner. 

Cross  V.  Eyerley,  86  Neb.  516,  125  N.  W. 
1085. 

Nor  is  the  property  liable  for  materials 
furnished  to  one  not  the  agent  of  the  owner. 

H.  C.  Behrens  Lumber  Co.  v.  Lager,  26 
S.  D.  160,  128  N.  W.  698,  Ann.  Cas.  IQISA, 
1128. 

The  decree  is  contrary  to  law,  and  is  not 
sustained  by  the  evidence. 

Pratt  V.  Galloway,  1  Neb.  (Unof.)  168, 
95  N.  W.  329;  Holt  v.  Rust-Owen  Lumber 
Co.  2  Neb.  (Unof.)  170,  96  N.  W.  613; 
Ailing  V.  Woodard,  2  Neb.  (Unof.)  235,  96 
N.  W.  127;  Michigan  Trust  Co.  v.  Red 
Cloud,  69  Neb.  585,  96  N.  W.  140,  98  N.  W. 
413;  Waterman  v.  Stout,  38  Neb.  396,  56 
N.  W.  987;  Henry  &  C.  Co.  v.  Fisherdick, 
37    Neb.   207,   55   N.   W.   643;    Kimmel   v. 


is  not  included  in  the  land  which  can  be 
subjected  to  the  lien.  Beam  v.  First  M.  E. 
Church,  3  Clark   (Pa.)    343. 

It  was  recently  held  in  Arkansas  that  an 
orphanage  erected  under  a  contract  with 
the  Catholic  bishop,  who  held  the  title  to 
the  property  in  his  individual  name,  was 
not  exempt  from  a  mechanics'  lien  as  a 
public  charity,  although  the  bishop  was 
morally  and  ecclesiastically  bound  to  use 
the  same  for  religious  and  charitable  pur- 
poses. Morris  v.  Nowlin  I^umber  Co.  100 
Ark.  253,  140  S.  W.  1.  This  decision  was 
rendered  per  curiam  by  a  majority  of  the 
court  on  rehearing  after  a  contrary  opinion 
had  been  rendered.  In  the  rehearing  one 
judge  adhered  to  the  original  opinion,  and 
two  judges  distinguished,  and  two  favored 
overruling,  the  earlier  cases  of  Eureka  Stone 
Co.  V.  First  Christian  Church,  86  Ark.  212, 
126  Am.  St.  Rep.  1088,  110  S.  W.  1042, 
holding  without  discussion  that  a  church  is 
a  public  charity,  and  that  the  church  build- 
ing is  not  subject  to  a  mechanics'  lien;  and 
Grissom  v.  Hill,  17  Ark.  483,  holding  that 
where  a  deed  of  land  for  a  church  provides 
that  the  lot  "is  never  to  be  sold,  or  to  be 
used  in  any  other  way,  only  for  a  church," 
the  trustees  cannot,  by  a  contract  for  the 
erection  of  a  structure  thereon,  render  the 
land  subject  to  a  mechanics'  lien;  and  that 
where  the  land  is  sold  under  a  lien,  the 
grantor  may  sue  in  equity  to  set  aside  the 
sale,  there  being  no  forfeiture  clause  in  the 
deed. 

Trustees  of  church  property  have  such  a 
title  as  authorizes  them  to  contract  a  debt 
for  which  the  property  may  be  subjected  to 
a  mechanics'  lien  without  making  the  grant- 
or a  party  defendant,  where  the  deed  con- 
veyed the  land  to  them  and  their  successors 
in  trust  for  the  ministry  and  membership 
of  the  church  subject  to  its  discipline,  and 
provided  that  if  the  property  be  sold,  the 
proceeds  are  to  be  disposed  of  according  to 
51  L.R.A.(N.S.) 


such  discipline.     Harrisburg  Lumber  Co.  v. 
Washburn,  29  Or.  150,  44  Pac.  390. 

A  college  building  erected  and  maintained 
by  a  religious  society  is  not  a  school  build- 
ing erected  in  accordance  with  public  law, 
and,  not  being  exempt,  upon  the  ground  of 
public  necessity,  from  seizure  or  sale  under 
execution,  is  subject  to  mechanics'  lien.  Ray 
County  Sav.  Bank  v.  Cramer,  54  Mo.  App. 
587. 

A  university  established  by  subscription 
under  statutory  authority  is  not  rendered 
immune  to  the  remedies  given  by  the  me- 
chanics' lien  law,  by  a  provision  in  the  act 
establishing  it,  that  the  trustee  shall  not 
encumber  the  property  by  mortgage  or 
otherwise,  and  sJiall  not  Involve  the  institu- 
tion in  any  debt  which  it  has  not  the  means 
of  paying.  University  of  Lewisburg  v. 
Reber,  43  Pa.  305. 

Attention  is  also  directed  to  McLeod  v. 
Central  Normal  School  Asso.  152  Pa.  575, 
25  Atl.  1109,  holding  that  a  normal  school 
receiving  recognition  and  aid  from  the  stat^^ 
is  not  to  be  regarded  as  a  quasi  public  cor- 
poration so  as  to  relieve  its  property  from 
mechanics'  liens. 

In  each  of  the  following  cases  involving 
mechanics'  liens  against  church  property, 
it  appears  not  to  have  been  contended  that 
church  property  is  not  subject  to  liens,  and 
the  opinions  proceed  upon  the  assumption 
that  it  is:  North  Presby.  Church  v.  Jevne, 
32  111.  214,  83  Am.  Dec.  261;  Gortemiller  v. 
Rosengarn,  103  Ind.  414,  2  N.  E.  829; 
Keller  v.  Tracy,  11  Iowa,  630;  Jones  v.  Mt. 
Zion,  30  La.  Ann.  711;  Hoekstra  v.  Cham- 
bers-Wy  lie  Memorial  Presby.  Church,  51 
Pa.  Super.  Ct.  405. 

As  to  mechanics'  lien  on  public  property, 
see  the  notes  to  First  Nat.  Bank  v.  Malheur, 
35  L.R.A.  141:  National  Fire  Proofing  Co. 
V.  Huntington,  20  L.R.A.(N.S.)  261;  and 
Hutchinson  v.  Krueger,  41  L.R.A.(N.S.> 
315.  L.  A.  W. 
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Scott,  34  Neb.  493,  62  N.  W.  Ml;  Burt  T. 
Baldwin,  8  Neb.  487,  1  N.  W.  457. 

Trust  property,  when  used  for  church  or 
charitable  purposes,  is  exempt  I'rom  taxa- 
tion and  levy  under  execution,  and  the  same 
ig  uot  subject  to  mechanics'  lien. 

Omaha  Medical  College  v.  Rush,  22  Neb. 
449,  35  N.  W.  222;  Re  Spangler,  148  Iowa, 
333,  127  N.  W.  625;  Thornton  v.  Franklin 
Square  House,  200  Mass.  465,  22  L.R.A. 
(N.S.)  48G,  86  N.  £.  909;  Academy  of 
Sacred  Heart  v.  Irey,  51  Neb.  756,  71  N. 
W.  752;  Macy  v.  Oshkosh,  144  Wis.  238,  31 
L,RJ1.(N.S.)  787,  128  N.  W.  899,  1136; 
Fordyoe  v.  Woman's  Christian  Nat.  Library 
Asso!^  79  Ark.  550,  7  L.R.A. (N.S.)  485,  96 
S.  \V.  165;  McDonald  v.  Massachusetts  Gen- 
eral Hospital,  120  Mass.  435,  21  Am.  Rep. 
.'i29;  Benton  v.  City  Hospital,  140  Mass.  17, 
:)4  Am.  Rep.  436,  1  N.  E.  836;  2  Perry, 
Tr.  619,  719,  744;  Jensen  v.  Maine  Eye  & 
Kar  Infirmary,  107  Me.  408,  33  L.R.A.(N.S.) 
J41,  78  Atl.  898;  Girard  v.  Philadelphia,  7 
Wall.  15,  19  L.  ed.  56;  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  23;  Zion  Church  v.  Parker,  114 
Iowa,  1,  86  N.  W.  60;  Grissom  v.  Hill,  17 
Ark.  483. 

All  trust  property  must  remain  inviolate, 
and  it  cannot  be  sold  or  transferred  by  the 
trustees  or  other  persons  charged  with  the 
management  of  the  trust  property. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629;  Mayrhofer  v. 
Board  of  Education,  89  Cal.  110,  23  Am. 
St.  Rep.  461,  26  Pac.  646;  Atascosa  County 
T.  Angus,  83  Tex.  202,  29  Am.  St.  Rep. 
637,  18  S.  W.  663;  Stark  v.  Olsen,  44  Neb. 
659,  63  N.  W.  37;  Livermore  v.  Maxwell,  87 
Iowa,  705,  65  N.  W.  37 ;  Byron  Reed  Co.  v. 
Klabunde,  76  Neb.  801,  fo8  N.  W.  133; 
French  v.  Griswold  College,  60  Iowa,  482, 
15  X.  W.  273;  Downes  v.  Harper  Hospital, 
101  Mich.  655,  26  L.R.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42;  Hoagland  v.  Lowe, 
39  Neb.  398,  58  N.  W.  197 ;  Henry  &  C.  Co. 
V.  Fisherdick,  37  Neb.  207,  56  N.  W.  643; 
Waterman  ▼.  Stout,  38  Neb.  396,  56  N.  W. 
987;  Cross  v.  Eyerley,  86  Neb.  516,  126  N. 
W.  1085;  State  v.  Tabitha  Home,  78  Neb. 
651,  111  N.  W.  686;  Avery  v.  Baker,  27 
Neb.  388,  20  Am.  St.  Rep.  672,  43  N.  W. 
174;  Zion  Church  v.  Parker,  114  Iowa,  1,  86 
X.  W.  60;  Fordyce  v.  Woman's  Christian 
Xat.  Library  Asso.  79  Ark.  550,  7  L.R.A. 
(N.S.)  485,  96  S.  W.  155;  Grissom  v.  Hill, 
17  Ark  483;  Eastern  Bkg.  Co.  v.  Seeley.  59 
Xeb.  876,  81  N.  W.  852;  Clarke  v.  Omaha 
4  S.  W.  R.  Co.  5  Neb.  320;  Koehler  v. 
Do'Ipre,  31  Neb.  329.  28  Am.  St.  Rep.  518, 
47  N.  W.  913;  Robertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.  235,  58  N.  W.  715; 
Thompson  V.  West,  59  Neb.  677,  49  L.R.A. 
337,  82  N.  W.  13;  Broohouse  v.  Union  Pub. 
Co.  2  L.R.A.(N.S.)  993,  and  note,  73  N.  H. 
.31  L.R.A.(X.S.) 


368,  111  Am.  St.  Rep.  623,  62  AtL  219,  6 
Ann.  Cas.  675. 

Messrs.  £.  C.  Strode,  M.  V.  Beghtol^ 
and  Jesse  L.  Root  for  appellee  Horton. 

Messrs.  Field,  Ricketts,  A  Rlcketts^ 
Mockett  &  Peterson,  C.  S.  Polk,  C.  S. 
Allen,  and  Talbot  &  Allen  for  other  ap- 
pellees. 

Barnes,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  by  H.  W. 
Horton  in  the  district  court  for  Lancaster 
county,  for  the  foreclosure  of  a  mechanics' 
lien  against  an  incorporated  charitable  in- 
stitution known  as  *'Tabitha  Home,"  situ- 
ated near  the  city  of  Lincoln.  The  peti- 
tion was  in  the  usual  form,  for  materials 
furnished  Tabitha  Home  under  an  alleged 
contract.  Certain  other  persons  claiming 
mechanics',  judgment,  and  mortgage  liens 
were  made  parties  defendant,  and  filed  an- 
swers and  cross  petitions  setting  up  their 
claims,  aggregating  $22,280.32,  exclusive  of 
interest  and  costs.  To  the  petition  and 
cross  petitions  the  Home  answered,  admit- 
ting that  it  is  a  corporation,  that  it  is  the 
owner  of  the  property  in  controversy,  and 
denying  the  unadmitted  allegations  of  the 
petition  and  cross  petitions.  The  minor 
children,  inmates  of  the  orphans'  depart- 
ment of  the  Home,  applied  for  and  were 
given  leave  to  file  an  answer  and  cross  peti- 
tion, which  consisted  of  a  general  denial 
of  the  averments  of  the  petition  and  all 
cross  petitions.  The  names  of  said  minors 
and  orphans,  some  thirteen  in  number,  are 
given  with  the  averment  that  they  are 
minors  and  orphans,  inmates  of  and  con- 
fined in  said  Tabitha  Home,  a  charitable 
institution,  and  have  an  interest  therein; 
"that  the  Home  is  a  corporation  under  the 
laws  of  this  state,  existing  as  a  charitable 
institution,  the  object  and  purpose  of  which 
is  to  maintain  a  home  for  orphans  and  aged 
people;  that  it  became  incorporated  many 
years  ago,  and  ever  since  said  date  has  and 
is  now  maintained  as  an  orphans'  home; 
.  that  its  property  and  funds  be 
handled  by  a  board  of  trustees  whose  duty 
it  is  to  use  said  funds  and  property  for  the 
purposes  and  objects  for  which  the  Home 
was  incorporated,  and  that  such  board  of 
trustees  has  no  other  interest  or  rights  in 
the  property  of  this  Home.  The  title  to 
the  property  is  held  in  trust  by  this  cor- 
poration and  its  ofiicers  for  the  use  and 
benefit  of  the  inmates,  in  furtherance  of 
the  object  for  which  the  Home  was  created ; 
that  these  answering  minors  have  been  in- 
mates of  the  Home  and  were  inmates  there- 
of at  the  time  when  the  alleged  improve- 
ments were  made,  and  that  they  are  still 
inmates  of  the  Home,  and  being  cared  for 
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in  said  institution;  that  no  part  of  the  ma- 
terial or  labor  described  in  these  petitions 
and  answers  of  the  lien  holders  was  neces- 
sary for  the  completion,  maintenance,  or 
furtherance  of  the  trust  for  which  the  Home 
was  incorporated,  but  if  said  material  was 
in  reality  furnished,  it  was  for  a  different 
purpose;  that  these  orphans  have  a  right 
and  lien  on  all  the  funds  and  property  of 
said  institution  until  they  arrive  of  age; 
and  that  the  board  of  trustees  could  not 
use  the  funds  or  property  of  the  Home  for 
any  other  purpose,  llie  minors  pray  that 
their  interest  may  be  protected  and  the 
property  preserved  for  the  original  trust 
for  which  it  was  intended." 

By  leave  of  court  an  answer  and  cross 
petition  were  also  filed  by  the  aged  inmates 
of  the  Home,  in  which  it  is  alleged:  'That 
Tabitha  Home  is  a  charitable  institution 
duly  incorporated,  as  appears  from  a  copy 
of  the  articles  attached  to  this  cross  peti- 
tion as  exhibit  A;  that  the  Home  was  or- 
ganized and  maintained  as  a  charitable  in- 
atitution,  .  .  .  and  .  .  .  not  .  .  . 
for  profit;  that  the  corporation  has  no 
capital  and  has  no  funds  or  income  outside 
of  the  few  contributions,  and  that  it  has  no 
property  except  that  in  controversy;  that 
all  of  these  inmates  who  had  any  funds 
made  a  contract  with  said  Home  for  their 
support,  board,  and  lodging  for  the  re- 
mainder of  their  lives,  and  that  they  paid 
their  money  to  said  Home  for  that  purpose, 
«  .  .  and  before  any  of  the  alleged  ma- 
terial was  furnished  or  labor  done,  they 
entered  said  institution  in  pursuance  of 
their  contract  and  payment  of  their  money, 
and  that  they  were  in  said  Home  long  be- 
fore and  at  the  time  when  it  is  claimed  that 
these  materials  were  furnished  and  this 
labor  was  done;  that  the  alleged  material 
was  not  furnished  at  the  request  of  these 
inmates,  nor  for  their  use  and  benefit,  nor 
was  it  necessary  to  maintain  the  institu- 
tion for  its  original  charitable  purpose.'' 
Then  follows  a  list  of  the  aged  inmates, 
nineteen  in  number,  with  the  dates  of  their 
several  entries,  extending  from  November 
21,  1887,  to  June  25,  1913,  with  the  allega- 
tion "that  they  have  each  contributed  all 
they  had  to  tiie  Home  for  their  support, 
and  that  said  sums  of  money  so  paid  were 
accepted  and  are  being  retained  by  the 
Home  under  said  contract  for  maintenance 
of  these  inmates;  that  they  paid  their 
money  in  good  faith,  and  relied  upon  the 
charitable  purposes  of  said  Home  and  the 
articles  of  incorporation,  believing  the  same 
to  be  true;  that  the  Home  was  incorporated 
so  that  no  one  person  might  hold,  own,  or 
control  its  property  or  funds,  and  that  the 
board  of  trustees  and  tne  officers  have  no 
right  or  interest  in  this  property  or  funds 
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as  individuals,  and  have  no  authority  to 
use  the  futids  for  other  purposes  than  to 
support  the  inmates,  and  that  they  have 
no  right  or  interest  as  individuals  in  the 
property  of  this  institution;  that  the  cor- 
poration has  elected  these  officers  in  order 
that  someone  might  transact  its  busineas  in 
a  proper  manner,  and  for  no  other  purpose: 
that  neither  the  officers  nor  trustees  receive 
any  compensation,  and  that  the  corporation 
has  no  capital,  and  is  dependent  for  its 
support  upon  free  contributions,  and  that 
it  has  no  real  estate  except  that  in  con- 
troversy; that  the  material  described  in  the 
petition  and  cross  petition  herein  was  not 
furnished  .  •.  .  under  the  direction  or 
request  of  the  board  of  trustees  of  said 
Home,  nor  was  it  necessary  for  the  con- 
tinuance of  the  trust  for  which  the  Home 
was  incorporated  and  continued;  that  these 
inmates,  by  reason  of  these  facts,  have  a 
lien  upon  the  property  of  the  Home  for  the 
fulfilment  of  their  said  contract,  and  that 
the  board  of  trustees  or  officers  could  not 
make  any  contract  to  devest  these  inmates 
of  their  said  right."  The  answer  concluded 
with  a  "prayer  for  protection  of  their 
rights,  preservation  of  the  property,  and, 
in  the  event  that  the  real  estate  be  sold,  the 
money  paid  in  by  these  inmates  may  be  re- 
funded to  them."  The  articles  of  incorpora- 
tion of  Tabitha  Home  are  attached  to  the 
cross  petition,  and  show  that  they  were  filed 
for  record  April  4,  1890,  and  duly  recorded 
in  the  proper  records  of  Lancaster  county; 
that  the  objects  and  business  of  the  corpora- 
tion are:  "First.  To  erect  and  maintain 
an  orphans'  home  for  the  benefit  of  the  or- 
phans of  our  land.  Second.  To  erect  and 
maintain  a  place  where  the  sick  and  needy 
and  feeble  may  be  cared  for.  lliird.  lo 
educate  and  train  parties  for  the  purpose 
of  becoming  deaconesses,  nurses,  and  at- 
tendants on  hospitals,  orphan  homes,  or 
similar  institutions.  (4)  The  transaction 
of  the  business  of  the  corporation  shall  be 
vested  in  five  trustees  to  be  elected  by  the 
members  of  the  corporation,  and  who  shall 
hold  their  office  during  the  term  of  their 
natural  life,  except  they  may  be  removed 
for  cause  or  by  resignation.  (5)  The  in- 
debtedness of  the  corporation  shall  at  no 
time  exceed  one  half  of  the  value  of  such 
property  as  may  at  the  time  be  owned  by 
it." 

The  answer  of  J.  H.  Humpe,  trustee,  and 
a  mortgagee,  consists  of  a  general  denial 
of  the  averments  of  the  answers  and  cross 
petitions  of  the  alleged  mechanics'  lien 
holders,  admits  that  the  defendant  Tabitha 
Home  is,  and  for  many  years  has  been,  duly 
incorporated  as  a  charitable  institution 
under  the  laws  of  this  state;  that  it  is  the 
owner  of  the  land  described  in  the  petition 
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tnd  cross  petitions.  It  is  alleged  that  for 
the  purpose  of  secixring  the  payment  of 
certain  described  notes,  amounting  in  all 
to  the  sum  of  $10,250,  issued  by  the  cor- 
poration of  Tabitha  Home,  said  notes  draw- 
ing interest  as  therein  provided,  and  in  pur- 
suance of  a  resolution  therefor  duly  adopt- 
ed, directing  the  trustees  so  to  do,  they,  on 
the  22d  day  of  September,  1908,  duly  exe- 
eoted  and  delivered  to  said  Humpe  a  trust 
deed  upon  the  said  real  estate;  that  the 
notes  are  outstanding  and  unpaid,  though 
some  are  not  yet  due,  but  that  the  said  trus- 
tee has  a  lien  on  said  property  for  the  se- 
eority  of  said  notes,  which  he  asks  to  have 
protected  by  the  decree  of  the  court. 

The  Woodmen  Accident  Association  filed 
an  answer  and  cross  petition,  setting  up  the 
execution  of  two  promissory  notes  amount- 
ing to  $8,000,  with  0  per  cent  annual  in- 
terest, secured  by  mor^ages  on  the  prem- 
ises involved,  which  were  duly  executed  by 
leave  of  the  district  court,  and  the  mort- 
gages, duly  recorded,  constitute  prior  liens; 
that  the  debt  was  not  yet  due,  and  there 
was  no  default  in  the  payment  of  interest. 
The  decree  found  the  mortgages  to  be  the 
first  and  prior  liens,  but  not  subject  to  fore- 
closure. No  objections  having  been  made 
thereto,  the  mortgages  need  not  be  further 
noticed.  Replies  were  tiled  to  all  the  cross 
petitions  and  the  issues  fully  formed. 

A  trial  was  had,  which  resulted  in  find- 
ings and  a  decree  in  favor  of  plaintiff  and 
all  the  cross  petitioners  claiming  mectianics' 
liens,  and  ordering  a  foreclosure  thereof; 
that  the  liens  of  the  several  mechanics' 
lien  holders  constitute  a  second  lien;  that 
J.  H.  Humpe,  trustee,  has  a  third  lien,  and 
is  not  entitled  to  a  foreclosure  thereof ;  that 
H.  Uerpolsheimer  Company  has  a  fourth 
lien.  A  sale  was  ordered,  and  Tabitha 
Home,  the  aged  inmates,  and  one  Martin, 
as  next  friend  in  behalf  of  the  orphan  in- 
mates, have  appealed. 

At  the  beginning  of  the  trial  it  was  stipu- 
lated that  the  material  and  labor  furnished 
^y  the  parties  claiming  the  liens  were  as 
stated  in  the  accounts  attached  to  plaintiff's 
petition  and  the  several  cross  petitions  of 
the  lien  holders,  and  that  the  statements 
were  filed  and  recorded  as  alleged,  and  the 
materials  were  furnished  and  used  on  the 
premises  described,  but  that  such  stipula- 
tion would  not  be  construed  to  mean  that 
they  were  furnished  by  order  of  Tabitha 
Home  or  any  of  its  officers.  The  stipula- 
tion is  of  considerable  length,  referring  to 
each  cross  petition,  and  stating  "that  the 
balance  due  on  the  above  amounts  and 
items  is  the  amount  specified  in  the  petition 
and  in  tiie  answers  and  cross  petitions  of 
the  respective  parties,  subject  to  the  de- 
fenses tendered  here  by  Tabitha  Home  as  to 
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the  legal  rights  of  the  parties  incurring 
these  expenses  to  obligate  tiie  Tabitha 
Home  to  pay  for  them." 

The  fact  that  the  material  and  labor  were 
furnished  to  remodel  one  of  the  buildings 
is  not  disputed,  but  it  is  contended  that  it 
was  not  furnished  for  the  Home,  nor  under 
any  contract  with  the  corporation  therefor. 
We  find  no  cross  appeal  as  against  the 
Woodmen  Accident  Association,  nor  in 
favor  of  J.  H.  Humpe,  trustee.  This  leaves 
for  our  consideration  the  contention  against 
the  mechanics'  lien  claims,  and  the  Her- 
polsheimer  Company  judgment. 

It  is  shown  by  the  record  that  Tabitha 
Home  is  a  charitable  institution;  that  the 
title  is  in  the  corporation,  with  a  board  of 
trustees  to  manage  its  affairs,  who  are  not 
vested  with  the  title;  that  it  has  no  fixed 
income,  and  is  instituted,  supported,  and 
maintained  alone  by  voluntary  contribur 
tions  and  donations  by  the  charitably  in- 
clined, and  by  contributions  made  by  the 
church  organization  of  the  denomination 
in  whose  interest  the  Home  was  created, 
and  by  which  it  is  managed,  assisted  by 
contributions  from  others,  and  is  in  no  sense 
an  organization  created  and  maintained  for 
profit.  It  has  no  capital  stock,  and  it  is 
shown  that,  in  carrying  out  the  corporate 
design,  over  2,000  orphans  and  inmates 
have  been  taken  care  of  since  its  organiza- 
tion; that  the  aged  and  infirm  have  con- 
tributed large  sums  of  money,  under  a 
stipulation  that  they  should  be  provided 
with  care  and  a  home  during  the  remainder 
of  their  lives,  their  contributions  ranging 
from  $50  to  $1,000,  according  to  their  abil- 
ity to  pay.  It  is  clear  that  those  inmates, 
should  the  decree  of  the  district  court  be 
affirmed,  will  be  deprived  of  the  care  and 
support  toward  which  they  have  contribu- 
ted, and  will  be  thrown  upon  the  charity  of 
the  public  for  their  maintenance  and  sup- 
port. There  seems  to  be  little,  if  any,  doubt 
that,  should  the  liens  be  enforced,  the  total 
indebtedness  would  swallow  up  the  prop- 
erty, and  the  object  of  its  creation  and 
maintenance  would  be  completely  destroyed. 
On  the  other  hand,  should  the  decree  be 
reversed,  and  the  existence  of  the  liens  be 
denied,  plaintiff  and  cross  petitioners  would 
probably  lose  what  they  have  furnished  for 
the  improvement  of  the  property.  The  im- 
portance of  the  case  will  therefore  be  well 
understood  and  appreciated. 

It  appears  that  Tabitha  Home  is  an  insti- 
tution of  charity.  The  real  estate  and 
funds  provided  for  the  building  were  con- 
tributed by  generous  people  for  the  good  of 
human  beings  who  were  not  able  to  take 
care  of  themselves.  It  is  a  general  charity. 
Its  benefits  are  not  limited  to  any  class  of 
people,  and  it  appears  that  its  doors  are 
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open  to  all  alike,  it  further  appears  that 
certain  doctors  practising  their  profession 
in  the  city  of  Lincoln  thought  it  would  be 
a  good  thing  to  have  a  hospital  at  this  in- 
stitution; that  it  would  help  them  in  their 
business,  and  would  be  of  bcnetit  generally. 
They  proposed  to  the  trustees  of  Tabitha 
Home  to  make  a  hospital  there.  The  trus- 
tees of  the  Home  appear  to  have  been  cau- 
tious and  discreet  persons,  and  made  a 
plain  arrangement  with  the  doctors  that  if 
the  hospital  was  established  there,  it  should 
be  done  without  expense  to  the  Home.  The 
doctors  had  an  estimate  made,  and  claimed 
that  the  improvement  could  be  completed 
for  $6,000.  The  trustees  then  authorized 
them  to  go  ahead  and  establish  a  hospital 
at  their  own  expense  and  without  charge 
to  the  Home.  Thereupon,  the  doctors  went 
ahead  in  a  careless  sort  of  way,  and  in- 
curred an  expense  of  over  $20,000,  and  now 
these  claims  are  asserted  as  liens  upon  the 
property  of  the  Home.  The  board  of  trus- 
tees of  the  Home,  and  especially  the  many 
old  people  who  have  put  all  of  their  worldly 
goods  and  money  into  the  Home  on  the 
understanding  that  they  were  to  have  a 
place  of  refuge  as  long  as  they  lived,  and 
the  many  orphan  children  who  are  kept 
there,  some  of  whom  are  being  kept  for  a 
consideration  paid  by  their  friends,  are  all 
perfectly  innocent  in  this  matter;  and  if 
the  liens  in  question  are  established,  the 
inmates  will  lose  everything  they  have  in 
connection  with  the  Home. 

The  first  question  presented  and  discussed 
is  whether  the  contractors  and  material- 
men have  placed  themselves  in  a  position  to 
have  a  lien  upon  this  property,  even  if  it  is 
ordinary  property,  and  is  not  protected  by 
the  statute.  It  is  by  ail  parties  considered 
that  they  did  not  make  their  contracts  with 
the  owners  of  the  property;  and  if  they  are 
held  to  have  had  a  contract  with  the  own- 
ers or  trustees,  it  must  be  one  implied  from 
the  conditions  and  circumstances  under 
which  they  acted.  The  title  of  the  property 
was  in  the  Tabitha  Home.  Tlie  trustees  of 
the  Home  had  made  their  record  plainly 
show  that  the  property  was  not  to  be 
chargeable  with  these  expenses.  On  a  for- 
mer occasion  when  the  trustees  desired  to 
charge  the  property  with  an  indebtedness, 
they  applied  to  the  courts  lor  permission  to 
do  so,  and  this  was  a  matter  of  public  rec- 
ord. That  this  was  a  charitable  institution 
was  also  a  matter  of  public  record  and  no- 
toriety.  Tliis  court  has  many  times  held 
that  *'a  person  furnishing  material  for  an 
improvement  on  real  estate  must  take  notice 
of  the  interest  and  title  in  the  premises  of 
the  person  with  whom  he  contracted  as 
shown  by  the  public  record,  as  his  lien  for 
labor  and  material,  aside  from  the  improve- 
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ment  itself,  attaches  only  to  such  interest." 
Waterman  v.  Stout,  38  ^eb.  396,  56  N.  W. 
987.  The  question  then  is  whether  the 
parties  who  furnished  the  materials,  if  they 
intended  to  charge  the  accounts  against  the 
Tabitha  Home  and  establish  a  lien  thereon, 
should  not  have  taken  notice  from  the  pub- 
lic records  showing  that  the  title  was  in  the 
Home,  which  was  controlled  bv  a  board  of 
trustees,  and  that  the  trustees,  when  they 
made  certain  improvements  on  the  Home, 
had  themselves  applied  to  the  courts  for 
permission  to  do  so.  The  records  of  the 
corporation  showed  as  explicitly  as  it  could 
be  shown  that  the  Tabitha  Home  was  not 
undertaking  to  make  this  improvement,  and 
was  not  chargeable  with  the  bills.  There- 
fore it  cannot  be  said  that  the  parties  had 
the  right  to  go  ahead  and  assume  that  the 
property  of  this  chari'  was  to  become 
chargeable  with  the  bills  for  material  and 
labor,  without  making  more  inquiry  than 
the  evidence  shows  they  made.  The  trus- 
tees as  a  body,  or  individually,  took  no 
action  in  ordering  the  material  which  was 
used  in  making  the  improvement;  and  no 
separate  or  independent  action  of  any  one 
or  more  of  the  trustees  could  create  an  in- 
debtedness which  would  eventually  ripen 
into  a  lien  upon  the  property  held  in  trust 
by  them.  Trustees  have  no  power  beyond 
that  created  by  the  trust,  and  any  person 
dealing  with  them  in  matters  beyond  their 
power  does  so  at  his  peril.  Stark  v.  Olsen, 
44  Neb.  646,  659,  63  N.  W.  37;  Uvermore 
V.  Maxwell,  87  Iowa,  705,  65  N.  W.  37; 
Byron  Reed  Co.  v.  Klabunde,  76  Neb.  801, 
108  N.  W.  133;  French  v.  Griswold  Col- 
lege, 60  Iowa,  482,  35  N.  W.  273. 

In  Fordyce  v.  Woman's  Christian  Nat. 
Library  Asso.  79  Ark.  561,  7  L.R.A.(N.S.) 
490,  90  S.  W.  159,  it  was  said:  "The  im- 
munity of  the  property  of  a  charity  from 
sale  under  execution  rests  on  special 
grounds.  The  property  of  a  corporation 
organized  solely  for  charitable  purposes  is 
exclusively  dedicated  to  public  uses,  as 
much  so  as  the  streets  and  alleys  of  a  town 
or  city;  for  this  purpose  the  corporation  is 
a  mere  trustee.  Benton  v.  City  Hospital, 
140  Mass.  13,  18,  54  Am.  Rep.  436,  1  N.  E. 
836.  It  is  of  primary  importance  to  the 
public  that  the  trust  shall  be  perpetuated. 
The  trustees  of  the  corporation  are  usually 
unsalaried  agents,  devoting  their  time  and 
labor  to  the  use  and  benefit  of  the  public. 
For  their  own  wrongs  and  misdeeds  they 
are  personally  answerable,  just  as  are  the 
physician  and  the  attendants  in  a  hospital. 
If  the  doctrine  of  respondeat  superior  is  ap- 
plied to  them,  it  follows  that,  along  with 
their  other  powers,  they  possess  an  implied 
power  to  destroy,  by  a  wilful  violation  of 
their  duties,  by  collusion,  or  by  negligence. 
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the  public  interests  that  thej  are  selected 
to  preserve."  Further  it  was  said ;  "  *A 
valid  vested  estate  in  trust  (for  charitable 
purposes)  can  never  lapse  or  become  for- 
feited by  any  misconduct  in  the  trustee,  or 
inability  in  the  corporation  to  execute  it,  if 
such  existed.  Charity  never  fails;  and  it 
is  the  right,  as  well  as  the  duty,  of  the 
sovereign,  by  its  courts  and  public  officers, 
as  also  by  the  l^slature  (if  needed),  to 
have  the  charities  properly  administered.' 
Girard  y.  Philadelphia,  7  Wall.  16,  19  U 
ed.  56.  'With  regard  to  the  liability  of 
charitable  corporations  or  their  trustees  for 
Uie  negligence  of  their  agents  or  employees, 
there  is  some  diiference  of  opinion,  but  the 
decided  weight  of  authority  denies  such  lia- 
bility; this  on  two  grounds:  First,  that  if 
this  liability  were  admitted,  the  trust  fund 
might  be  wholly  destroyed  and  diverted 
from  the  purpose  for  which  it  was  given, 
thus  thwarting  the  donor's  intent,  as  the 
result  of  negligence  for  which  he  was  in  no 
wise  responsible;  second,  that  since  the 
trustees  cannot  divert  the  funds  by  their 
direct  act  from  the  purposes  for  which  they 
were  donated,  such  funds  cannot  be  indi- 
rectly diverted  by  the  tortious  or  negligent 
acts  of  the  managers  of  the  funds  or  their 
agents  or  employees.' " 

It  follows  that  in  this  case  the  board  of 
trustees  could  not  do  by  indirection  what 
they  could  not  do  directly.  Avery  v.  Baker, 
27  Neb.  388,  20  Am.  St.  Hep.  672,  43  J»J.  W. 
174;  Grissom  v.  Hill,  17  Ark.  483;  Fordyce 
V.  Woman's  Christian  Nat.  Library  Asso. 
supra;  Zion  Church  v.  Parker,  114  Iowa,  1, 
86  W.  W.  60. 

Another  question  of  importance  is  wheth- 
er the  property  of  the  Home  could  be  en- 
cumbered witbt  a  mortgage  or  otherwise, 
except  under  the  direction  of  the  court  pro- 
viding what  the  money  realized  on  the  en- 
cumbrance should  be  used  for.  At  the  com- 
mon law  no  lied  was  allowed  upon  church 
property.  The  revenue  of  a  religious  cor- 
poration and  any  profits  realized  from  this 
property  could  be  appropriated  by  the  credi- 
tors, but  not  the  property  itself.  Phillips, 
Mechanics'  Liens,  3d  ed.  §  185,  after  recit- 
ing this  condition  of  the  common  law, 
says:  "It  is  well  worthy  of  consideration 
whether  all  who  deal  with  it  do  not  con- 
tract upon  the  credit  of  these  resources 
[the  revenues  and  profits  derived  there- 
from] alone." 

it  appears  that  many  cases  have  arisen 
in  this  country  in  which,  in  the  absence  of 
any  statute  on  the  subject,  the  courts  have 
been  divided  upon  the  proposition  as  to 
whether  any  mechanics'  lien  could  be  es- 
tablished upon  church  property. 

The  property  in  question  in  the  case  at 
bar  was  owned  by  the  Tabitha  Home,  a  cor- 
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poration  organized  for  the  purpose  of  hold- 
ing the  title  thereof.  This  corporation  is 
not  a  religious  society.  A  religious  society, 
however,  concluded  to  build  a  home.  They 
solicited  funds  from  the  charitably  inclined 
with  which  to  construct  it,  and,  of  course, 
the  religious  society  itself  contributed  to- 
wards the  construction  of  the  building.  If 
we  look  to  the  form  of  the  matter  only,  this 
was  not  the  property  of  a  religious  society; 
if  we  look  to  the  substance,  however,  it 
was  the  property  of  such  society.  If  it  can 
be  held  to  be  the  property  of  a  religious 
society,  it  comes  directly  within  §  651  of 
the  Revised  Statutes  of  1913,  and  if  it  does, 
then,  in  case  it  is  desired  to  sell  or  ex- 
change the  property  or  encumber  it  by  a 
mortgage  or  otherwise,  the  district  court, 
upon  petition  and  good  cause  shown,  might 
authorize  it  to  be  done;  and  if  that  author- 
ity was  granted,  there  would  be  included  in 
the  order  a  direction  as  to  how  the  proceeds 
of  the  encumbrance  should  be  appropriated 
or  invested.  Such  order  would  require  that 
the  proceeds  be  appropriated  and  invested 
in  accordance  with  the  original  terms  upon 
which  the  real  estate  became  invested  or 
intrusted  to  such  religious  society.  The 
lien  holders,  however,  have  cited  some  sec- 
tions of  the  statute,  which  is  a  general  one, 
and  intended  to  cover  other  cases  of  organ- 
ized societies  besides  religious  societies,  and 
which,  of  course,  would  not  have  any  appli- 
cation to  the  case  at  bar.  Their  attempted 
application  of  those  sections  of  the  statute 
does  not  appear  to  be  warranted  by  the  Re- 
vised Statutes  of  1913,  where  the  various 
sections  of  the  statute  are  arranged.  Sec- 
tion 651,  Rev.  Stat.  1913,  provides:  "When 
any  real  estate  shall  have  been  or  may 
hereafter  be  bequeathed,  aliened,  donated, 
or  otherwise .  intrusted  to  any  religious  so- 
ciety in  this  state,  or  to  any  of  the  trustees 
or  officers  of  any  such  society,  and  such 
society  shall  be  desirous  to  sell,  exchange, 
or  encumber  by  mortgage  or  otherwise,  any 
such  real  estate,  it  shall  be  lawful  for  the 
district  court  of  the  proper  county,  upon 
good  cause  shown  upon  petition  of  any  such 
society,  or  some  person  authorized  by  them, 
to  make  an  order  authorizing  the  sale  or 
encumbrance  of  any  such  real  estate,  and 
said  court  may  include  in  such  order  direc- 
tions how  the  proceeds  of  such  sale  ,or  en- 
cumbrance shall  be  appropriated  or  in- 
vested: Provided,  such  order  shall  in  no 
case  be  inconsistent  with  the  original  terms 
upon  which  such  real  estate  became  in- 
vested in  or  intrusted  to  such  religious  bo- 
ciety."  It  appears  beyond  all  question  that 
the  organization  was  for  charitable  pur- 
poses, and  was  under  the  jurisdiction  and 
control  of  the  Evangelical  Lutheran  church, 
and  it  is  our  view  that  it  was  within  the 
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provisions  of  the  statute  above  quoted,  if 
this  be  true,  no  action  was  had  of  any  kind, 
as  directed  by  the  statute,  conferring  au- 
thority upon  the  board  of  trustees,  which 
could  result  in  the  creation  of  a  lien  or  an 
encumbrance  upon  the  property;  and,  as  we 
viq^  the  record,  no  liens  were  created,  for 
it  was  beyond  the  power  of  the  board  to  do 
by  indirection  what  they  could  not  do  di- 
rectly. 

While  there  is  some  conflict  in  the  au- 
thorities, the  great  weight  of  the  adjudi- 
cated cases  favors  the  conclusions  above  ex- 
pressed. It  is  to  be  regretted  that  the  claim- 
ants, seeking  to  establish  their  liens,  are 
denied  that  remedy;  but,  on  the  other  hand, 
a  decree  establishing  such  liens,  and  an  or- 
der of  foreclosure,  would  divert  the  prop- 
erty from  the  charitable  purposes  to  which 
it  has  been  dedicated,  and  would  completely 
destroy  its  object,  with  the  result  that  the 
orphans  and  the  aged  and  infirm  inmates 
of  the  Home  would  be  left  without  any 
means  of  support,  and  would  be  thrown 
upon  the  general  public  for  suitable  care 
and  maintenance.  As  we  view  the  authori- 
ties, this  should  not  be  done. 

The  judgment  of  the  District  Court,  es- 
tablishing the  claimants'  liens,  and  order- 
ing a  foreclosure  and  sale  to  satisfy  the 
same,  is  reversed,  and  the  cause  is  remand- 
ed to  the  District  Court  for  such  other  and 
further  proceedings  in  harmony  with  this 
opinion  as  may  be  desired. 

liCtton,  J.,  dissenting: 

1  am  unable  to  agree  with  the  conclusion 
of  fact  announced  in  the  opinion,  and  also 
with  the  legal  principles  stated  as  apply- 
ing to  the  facts  in  evidence  in  the  case. 
I  therefore  dissent. 

Rose,  J.,  dissents  upon  the  same  ground. 

Hamer,  J.,  concurring: 

The  corporation  seems  to  have  been  or- 
ganized as  a  charitable  institution  to  main- 
tain a  home  for  orphans  and  aged  people, — 
persons  who  are  unable  to  provide  for  them- 
selves. The  purpose  of  the  existence  of  the 
institution  is  not  for  profit.  It  has  no  prop- 
erty except  that  in  controversy,  llie  a^ed 
persons,  for  the  benefit  of  whom  the  Home 
in  part  exists,  appeared  to  have  contributed 
all  their  means  to  establish  and  maintain 
it.  This  was  done  under  a  contract,  so  that 
the  inmates  should  have  a  home  that  would 
shield  them  in  their  old  age,  infirmity,  and 
feebleness. 

It  is  provided  in  its  articles  of  incor- 
poration that  the  transaction  of  the  busi- 
ness of  the  Home  "shall  be  vested  in  five 
trustees,  to  be  elected  by  the  members  of 
the  corporation."  These  trustees  have  no 
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authority  to  bind  the  corporation  and  cre- 
ate a  debt  against  it,  unless  they  act  witliin 
the  purposes  of  the  corporation  as  set  forth 
in  its  articles.  The  thing  proposed  to  be 
built,  and  for  which  it  is  claimed  the  in- 
debtedness on  mechanics'  liens  was  in- 
curred, was  a  hospital.  1  am  unable  to  see 
how  these  people  needed  a  hospital.  Sup- 
pose that  the  trustees  had  undertaken  to 
construct  a  flour  mill,  would  they  have  had 
authority  to  do  itT  Could  they  engage  in 
any  sort  of  commercial  venture?  Could 
they  do  anything  outside  of  that  which  the 
articles  of  incorporation  would  naturally 
include?  The  character  of  the  occupation 
of  the  trustees  was  such  that  it  demanded 
of  the  one  who  would  do  business  with  them 
a  critical  inspection  of  their  powers. 

The  hospital  was  to  be  built  without  ex 
pense  to  the  Home.  The  doctors  who  were 
going  to  build  it  so  represented  to  the  trus- 
tees. Therefore  the  mechanics'  lien  people 
can  only  look  to  the  doctors.  They  cer- 
tainly cannot  look  to  the  trustees,  who 
never  intended  to  incur  an  obligation 
against  this  charitable  institution.  If  there 
is  to  be  a  loss,  let  those  whose  vigilance  in 
getting  business  made  the  loss  possible  suffer 
for  it.  The  helpless  orphans  and  the  feeble 
old  people  should  not  be  turned  out  of  their 
refuge  because  the  doctors  overestimated 
what  they  could  do,  or  because  they  con- 
ceived the  idea  of  building  a  hospital  for 
a  charitable  institution  which  did  not  need 
it,  and  whose  articles  of  incorporation  did 
not  contemplate  it. 

Section  153,  chap.  16,  Comp.  Stat.  1911, 
contains  a  provision  that  all  funds  received 
by  any  such  corporation  (charity  society) 
shall  be  used  in  the  first  Instance,  or  shall 
be  vested  and  the  income  thereof  used  (aft- 
er paying  the  necessary  expenses),  "for  the 
exclusive  purpose  set  forth  in  the  articles 
of  association,  and  no  portion  thereof  shall 
be  used  for  any  such  purpose  except  within 
this  state,  and  no  portion  of  the  funds  of 
any  such  corporation  shall  be  used  or  con- 
tributed towards  the  erection,  completion, 
or  furnishing  of  any  building  not  owned  or 
used  by  such  corporation." 

Section  154c  of  the  same  chapter  provides 
that  "the  books,  records,  and  files  pertaining 
to  any  such  home  shall  be  subject  to  the  in- 
spection of  the  auditor  of  public  accounts  of 
this  state,  or  any  deputy  or  clerk  au- 
thorized by  him  to  inspect  the  same."  it 
is  further  provided  in  the  same  section 
that,  "in  case  of  any  diversion  of  the  funds 
or  other  property  acquired  by  any  organi- 
zation under  this  act,  from  the  object  and 
purposes  of  such  home  or  homes,  or  funds 
therefor,  the  attorney  general  is  hereby 
authorized  to  bring  suit  in  any  court  hav- 
ing general  jurisdiction  in  equity  matters 
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in  the  state,  to  restrain  and  prevent  any 
diversion  of  such  funds  or  property,  and  to 
adjnst  any  and  all  wrongs  concerning  the 


lame/' 

It  will  be  seen  that  the  spirit  of  this 
legislation  tends  to  prevent  any  diversion 
of  the  property  from  the  charitable  purpose 
intended.  It  seems  to  the  writer  that,  if 
the  trustees  undertook  to  endanger  the 
safety  of  the  property  by  engaging  in  a 
contract  which  might  encumber  it  with 
mechanics'  liens  in  carrying  out  a  purpose 
not  contemplated  by  the  articles  of  incor- 
poration, such  effort  of  the  trustees  would 
be  beyond  their  jurisdiction,  and  forbidden 
by  the  general  spirit  of  our  laws  towards 
charitable  institutions. 

Petition  for  rehearing  denied. 


NEW   JEBSGT   COURT    OF   ERRORS 
AXD  APPEAIiS. 

RE  PROBATE  OF  ALLEGED  WILL  OF 
GEORGE  S.  BULLIVANT,  Deceased. 

(—  N.  J.  — ,  88  Atl.  1093.) 

Will  —  Interlineation  —  effect. 

1.  A  testator,  after  he  had  subscribed  his 
name  to  a  will,  desired  to  insert  a  bequest; 

Headnotes  by  Swatze,  J. 


an  interlineation  to  effectuate  that  intent 
was  made,  the  will  was  then  published,  and 
the  signature  asknowledged  in  the  presence 
of  the  witnesses,  who  thereupon  subscribed 
their  names  as  witnesses  in  the  presence  of 
the  testator.  Held,  that  the  will  with  the 
interlineation  was   signed  by  the  •  testator. 

Same  —  signature  —  adoption  of  sign. 

2.  A  testator  may  adopt  as  his  sign  his 
own  sign  manual  made  at  the  foot  of  his 
will  before  its  completion.  His  acknowl- 
edgment makes  it  his  signature  to  the  will 
as  it  stands. 

(Gummere,   Ch.  J.,  and  Garrison,  J.,  dis- 
sent.) 

(November  17,  1913.) 

APPEAL  by  contestants  from  a  decree  of 
the  Prerogative  Court  affirming  a  de- 
cree of  the  Orphans'  Court  for  Essex  Coun- 
ty admitting  to  probate  the  will  of  George 
S.  Bullivant,  deceased.  ,  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fort  &  Fort,  for  appellant: 

Tlie  prerogative  court  erred  in  according 
any  evidential  value  to  the  attestation 
clause. 

Mundy  v.  Mundy,  16  N.  J.  Eq.  290; 
Allaire  v.  Allaire,  37  N.  J.  L.  332;  Re 
Manners,  72  N.  J.  Eq.  854,  66  Atl.  583; 
Re  Berdan,  85  N.  J.  Eq.  681,  55  Atl.  728; 
Lacey  v.  Dobbs,  63  N.  J.  Eq.  325,  55  L.R.A. 
580,  92  Am.  St.'  Rep.  667,  60  Atl.  497. 


lfote,—Willm:  {nterlineations  or  changes 
by  testator  after  signing, 

I.  Introductory,  169. 
II.  Changes  during  execution  or  upon  the 

same  occasion,  170. 
in.  Changes  after  execution  attempted  to 

be  published,   171. 
IV.  Changes     after     execution     not     pub- 
lished. 

a.  In  general,  173. 

b.  As  revocation  of  the  whole  will. 

(1)  In  general,  175. 

(2)  Cancelation    of    signatures, 
176. 

(3)  Words  of  cancelation,  178. 
e.  Substitution  of  sheets,  179. 

y.  Miscellaneous,  179. 

J.  Introductory, 

Interlineations  or  changes  by  a  testator 
after  signing  his  will  are  sometimes  made 
durinff  its  execution  (as  in  Re  Bullivant)  ; 
sometimes,  when  made  thereafter,  there  is 
s  formal  attempt  to  publish  them,  but  most 
often  they  are  made  after  the  execution  and 
without  any  formal  publication.  In  this 
last  most  numerous  class,  the  questions 
arise  (1)  whether  the  change  amounts  to 
an  intent  to  revoke  the  will  in  whole  or  in 
part,  and  if  so,  what  effect  can  be  given  to 
it;  or  (2)  whether  the  change  is  simply 
of  new  matters.  Theoretically  any  change 
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in  a  will  which  disposes  of  a  testator's  en- 
tire estate  is  a  partial  revocation,  and  actu- 
ally the  courts  have  generally  been  obliged 
to  discuss  most  cases  of  unattested  chaug- 
es  as  partial  revocations.  It  is  from  this 
point  of  view  that  the  discussion  is  carried 
on  in  the  note  to  Hartz  v.  Sobel,  38  L.R.A. 
(N.S.)  797,  upon  attempt  to  revoke  por- 
tions of  a  will  by  burning,  tearing,  cancel- 
ing, obliterating,  or  destroying;  and  that 
note  should  be  read  in  connection  with  the 
present  note. 

"Testaments  of  personalty  were,  in  Eng- 
land, until  the  reign  of  Victoria,  left  to  the 
ecclesiastical  courts,  unaffected  by  legisla- 
tion. Devises  of  lands  were  sub  temp. 
Hen.  VIII.  required,  by  act  of  Parliament, 
to  be  in  writing,  but  no  formalities  or  at- 
testation were  prescribed."  Lacey  v.  Dobbs, 
63  N.  J.  Eq.  325,  55  L.R.A.  580,  92  Am. 
St.  Rep.  667,  50  Atl.  497.  It  was  provided 
by  §  6  of  the  statute  of  frauds  (29  Car. 
II.)  that  "no  devise  in  writing  of  lands, 
tenements,  or  hereditaments,  nor  any  clause 
thereof,  shall  ...  be  revocable  other- 
wise than  by  some  other  will  or  codicil  in 
writing,  declaring  the  same,  or  by  burning, 
canceling,  tearing,  or  obliterating  the  same 
by  the  testator  himself,  or  in  his  presence 
and  by  his  directions  and  consent;  but  all 
devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force 
until  the  same  be  burnt,  canceled,  torn,  or 
obliterated  by  the  testator  or  by  his  direc- 
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There  was  no  proof  of  declaration  of  the 
paper  writing  by  the  testator  as  his  will. 

Re  Manners,  72  N.  J.  Eq.  854,  66  Atl. 
583. 

The  paper  writing  was  never  signed  by 
the  testator  as  his  will. 

Re  McElwaine,  18  N.  J.  Eq.  499;  Re 
Walker,  110  Cal.  387,  30  L.R.A.  460,  52 
Am.  St.  Rep.  104,  42  Pac.  815;  Lacey  v. 
Dobbs,  63  N.  J.  Eq.  325,  55  L.R.A.  580,  92 
Am.  St.  Rep.  667,  50  Atl.  497;  Re  Manners, 
72  N.  J.  Eq.  855,  66  Atl.  583;  2  Am.  & 
£n^  £nc.  Law,  265;  Schouler,  Wills,  432; 
Jackson  ex  dem.  Howard  v.  Holloway,  7 
Johns.  399;  Hesterberg  v.  Clark,  166*  111. 
241,  57  Am.  St.  Rep.  135,  46  N.  E.  734; 
Glancy  v.  Glancy,  17  Ohio  St.  134. 

Mr.  £dwin  A.  Rayner  for  respondent. 


Swayze,  J.,  delivered  the  opinion  of  the 
court : 

We  agree  with  the  judge  of  the  orphan^* 
court  that  the  evidence  shows  a  publication 
of  the  will.  The  only  legal  question  in- 
volved in  the  case  is  whether  the  will  was 
signed  by  the  testator  as  the  statute  re- 
quires. What  happened  was  that  the  testa- 
tor, after  he  had  subscribed  his  name,  de- 
sired to  insert  a  bequest  of  an  automobile. 
An  interlineation  to  effectuate  that  intent 
was  made,  the  will  was  then  published,  and 
the  signature  acknowledged  in  the  presence 
of  the  witnesses,  who  thereupon  subscribed 
their  names  as  witnesses  in  the  presence  of 
the  testator.  The  point  made  is  that  the 
testator  never  subscribed  bis  name. to  the 
will    as    completed,    and    the    question    is 


tions  in  manner  aforesaid,  or  unless  the 
same  be  altered  by  some  other  will  or  codi- 
cil in  writing,  or  other  writing  of  the  dev- 
isor, signed  in  the  presence  of  three  or 
four  witnessess  declaring  the  same,  any 
former  law  or  usage  to  the  contrary  not- 
withstanding." "This  statute  inherently 
prevailed,  or  was  in  substance  enacted,  in 
the  American  colonies  and  the  states  of  the 
Union,  many  of  whom  extended  its  pro- 
visions to  testaments  of  personalty."  La- 
cey v.  Dobbs,  supra.  The  statute  1  Vict, 
chap.  26,  hereafter  referred  to,  introduced 
new  provisions  of  a  peculiar  character. 

It  IS  not  intended  to  discuss  in  this  note 
the  question  of  dependent  relative  revoca- 
tion, which  is  considered  generally  in  the 
note  to  Strong's  Appeal,  6  L.R.A.(N.S.) 
1107,  and  also  in  the  note  in  38  L.R.A. 
(N.S.)  802,  in  relation  to  attempt  to  revoke 
part  of  will. 

For  burden  of  explaining  erasures  or  al- 
terations appearing  upon  face  of  will,  see 
the  note  to  Scott  v.  Thrall,  17  L.R.A. (N.S.) 
184. 

For  admissibility  of  declarations  of  tes- 
tator on  issue  of  his  intention  in  destroying 
his  will,  see  the  note  to  Managle  v.  Parker, 
24  L.R.A.(N.S.)    180. 

For  the  question  whether  the  testator 
may  sign  the  will  after  the  witnesses  have 
signed,  see  the  notes  to  Brooks  v.  Woodson, 
14  L.R.A.  160,  and  Re  Horn,  26  L.R.A. 
(N.S.)    1126. 

It  is  not  intended  to  go  into  the  ques- 
tion of  interlineations  in  holographic  wills, 
where,  under  the  statute,  such  wills  do  not 
require  to  be  witnessed.  For  the  subject 
•of  necessity  of  witnesses  to  holographic 
wills,  see  the  note  to  LaRue  v.  Lee,  14 
L.R.A.(N.S.)    968. 

This  note  does  not  discuss  the  cases  where 
the  question  is  whether  an  addition  below 
the  testator's  signature  was  made  before 
or  after  the  execution  of  tlie  will,  upon  the 
theory  that  if  the  addition  is  a  part  of  the 
original  will,  then  the  document  was  not 
signed  at  the  end,  but  that  if  it  was  made 
after  the  execution  of  the  will,  it  should  be 
excluded  from  probate.  See  Teed's  Estate, 
22.)  Pa.  633,  133  Am.  St.  Rep.  896,  74  Atl. 
.")!   L.R.A. (N.S.) 


040 ;  Taylor's  Estate,  230  Pa.  346,  36  L.R.A. 
(N.S.)  66,  79  Atl.  632;  Baird's  Estate,  16 
Pa.  Co.  Ct.  209.  See  also  notes  in  17  LR.A. 
(N.S.)  353;  23  L.R.A.(N,S.)  515;  and  30 
L.RJ^..(N.S.)  1173,  as  to  when  will  is 
deemed  to  have  been  signed  at  the  end. 

//.  Changes  during  execution  or  upon 
the  satne  ocaision. 

In  Re  Bullivant  the  change  was  made 
after  the  testator  had  signed  his  will,  but 
before  he  published  it  to  the  witnesses,  and 
it  was  held  that  this  was  a  sufficient  sign- 
ing under  the  statute. 

In  Bateman  v.  Mariner,  5  N.  C.  (1 
Murph.)  176,  where  a  will  was  signed  and 
attested  by  one  witness,  and  after  imma- 
terial changes,  it  was  attested  by  another 
witness,  and  later  published  in  the  presence 
of  both  witnesses,  it  was  held  that  the  will 
was  sufficiently  attested,  both  as  to  real 
and  personal  estate.  But  this  seems  to  have 
been  on  the  ground  that  the  changes  were 
immaterial. 

In  Grigg  v.  Williams,  51  N.  C.  (6  Jones, 
L.)  518,  it  was  held  that  the  will  was  not 
invalidated  where,  after  it  had  been  signed 
and  attested,  the  two  witnesses  still  being 
present,  the  testator  asked  one  of  them  to  be 
an  executor,  whereupon  the  other  witness 
inserted  the  name  of  such  executor;  there- 
after, such  executor,  a  third  person,  and 
the  testator  being  present,  the  third  person 
subscribed  the  will  as  a  witness  and  the 
executor  then  erased  his  signature  as  wit- 
ness, the  other  original  witness  not  then  be- 
ing present.  While  it  does  not  appear  that 
any  effect  was  given  to  the  change,  the 
court  said:  "The  witness  and  the  testator 
were  both  present,  and  the  execution  of  the 
paper  was  in  fieri,  when  the  name  of  the 
additional  executor  was  inserted  at  the  in- 
stance of  the  testator,  and  with  the  knowl- 
edge and  concurrence  of  the  witness." 

But  in  Crane  v.  Marshal,  1  Mart.  N.  S. 
577,  it  was  held  that  the  will  was  void 
where  a  testator  made  alterations  in  it 
after  it  had  been  witnessed  by  some  of  the 
witnesses,  and  before  it  was  witnessed  by 
other  witnesses. 
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whether  his  acknowledgment  of  hU  own 
sign  manual  amounts  to  a  signing.  The 
statute  makes  a  distinction  between  the  act 
of  the  testator  and  the  act  of  the  subscrib- 
ing witnesses.  Gomp.  Stat.  5867,  pi.  24.  He 
must  sign ;  they  must  subscribe  their  names. 
Under  the  English  statute  before  1837,  there 
had  been  several  decisions  as  to  the  mean- 
ing of  the  word  "sign."  A  mark,  initials, 
a  wrong  or  assumed  name,  an  engraved  die, 
'A'ere  all  held  to  suffice.  1  Jarman,  Wills, 
Randolph  &  T's  ed.  201  flf.;  1  Williams, 
Exrs.  6th  Am.  ed.  103.  In  short  the  con- 
struction put  upon  the  word  "signed"  by 
the  courts  is  the  original  meaning  of  a 
-signum  or  sign,  rather  than  the  derivative 
meaning  of  a  sign  manual  or  handwriting. 
This    construction     harmonizes     with     the 


change  in  the  language  of  the  statute  when 
it  came  to  the  subscribing  witnesses,  who 
are  required  to  subscribe  their  names.  This 
signum  must  be  the  sign  of  the  testator,  as 
Chancellor  Zabriskie  held.  Re  McElwaine, 
18  N.  J.  Eq.  499.  The  question,  therefore, 
comes  to  this,  Can  a  testator  adopt  as  his 
sign  his  own  sign  manual  made  at  the  foot 
of  the  will  before  its  completion?  We  see 
no  reason  why  he  may  not  do  so  as  well  as 
adopt  a  mark,  an  engraved  signature,  or  a 
false  name,  as  held  in  the  cases  cited  by 
Jarman.  The  important  thing  is  that  the 
will  should  be  complete  at  the  time  of  publi- 
cation and  attestation.  As  Justice  Gray 
said  in  Chase  v.  Kittredge,  1 1  Allen,  49,  64, 
87  Am.  Dec.  687:  "A  testator  may  alter 
his  will  as  he  pleases  at  any  time  before 


English  statute. 

It  was  held  in  Hindmarsh  v.  Charlton,  8 
H.  L.  Cas.  160,  that  the  will  was  not  suffi- 
ciently executed  where  it  was  signed  in  the 
presence  of  one  witness,  wlio  then  sub- 
scribed it,  and  on  a  later  occasion,  the  same 
witness  being  present,  the  will  was  acknowl- 
edged to  him  and  a  second  witness,  the 
second  witness  then  subscribing  it,  after 
which  the  first  witness  inserted  the  date  in 
the  will  and  completed  his  signature,  which 
had  been  incomplete  as  to  the  form  of  one 
of  the  letters.  The  ground  of  the  decision 
was  that  the  completion  by  the  first  witness 
of  his  former  signature  was  not  a  new  sub- 
scription, and  did  not  satisfy  the  statute 
n  Vict.  chap.  26,  §  9),  which  required  that 
a  will  to  be  valid  "shall  be  signed  at  the 
foot,  or  end  thereof,  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by 
his  direction;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  pres- 
ent at  the  same  time;  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator." 

The  initials  of  the  testator  and  the  wit- 
nesses in  the  margin  are  sufficient  signa- 
tures to  an  alteration  under  the  English 
statute.  Re  Blewitt,  L.  R.  5  Prob.  Div. 
116,  where,  after  a  will  had  been  duly  at- 
tested, and  apparently  at  the  same  time, 
two  interlineations  were  made,  and  the  tes- 
tatrix then,  in  the  presence  of  the  subscrib- 
ing witnesses,  signed  her  initials  in  the  mar- 
|;in  of  the  will  opposite  the  interlineations, 
and  the  witnesses  added  their  initials.  The 
statute  (1  Vict.  chap.  26,  §  21)  provided: 
"No  obliteration,  interlineation  or  otlier  al- 
toration  made  in  any  will  after  the  execu- 
tion thereof  shall  be  valid  .  .  .  unless 
such  alteration  shall  be  executed  in  like 
nianner  as  hereinbefore  is  required  for  the 
execution  of  the  will,  but  the  will  with 
^uch  alteration  as  part  thereof  shall  be 
Heemed  to  be  duly  executed  if  the  signa- 
ture of  the  testator  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the 
nurgin,  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration  or  at 
M  L.R.A.(N.S.) 


the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of 
the  will." 

But  the  initials  of  the  witnesses  alone  are 
not  sufficient.  Shcarn's  Goods,  43  L.  T.  N. 
S.  736,  29  W^eek.  Rep.  445,  60  L.  J.  Prob. 
N.  S.  15,  45  J.  P.  308,  where,  immediately 
after  the  execution  of  the  will,  an  interline- 
ation was  made  and  the  witnesses  put  their 
initials  opposite  it,  and  it  was  held  that 
the  will  must  be  admitted  as  originally 
written.  Compare  Dewell's  Goods,  17  Jur. 
1130,  infra,  III. 

Ill,  Chanoes  after  execution  atteniptecl 
to  he  published. 

The  attempts  at  publication  are  of  such 
variety  as  to  make  any  arrangement  of  the 
cases  arbitrary. 

Without  new  signatures. 

Generally  speaking,  a  republication  of  a 
will  without  any  new  signatures,  after 
changes,  is  insufficient  to  give  effect  to  the 
new  matter,  but  the  contrary  was  held  in 
Wright  V.  Wright,  5  Ind.  389,  where,  at  a 
later  time  than  the  execution  of  the  will, 
the  testator  sent  for  the  witnesses  and  in 
their  presence  an  additional  clause  was  in- 
terlined without  any  reattestation  or  sign- 
ing, and  it  was  held  that  the  new  clause 
was  properly  executed  and  attested. 

And  in  2  Eq.  Cas.  Abr.  770,  the  judges 
discussed,  but  did  not,  it  seems,  decide,  the 
question  whether  the  statute  of  frauds  re- 
quiring written  alterations  of  devises  to 
be  signed  in  the  presence  of  witnesses  had 
been  obeyed  where  a  testator,  after  his  will 
had  been  made  before  four  witnesses,  had 
an  interlineation  made  in  it  of  a  certain 
devise  for  life,  and  put  his  seal  to  it,  and 
published  it  before  three  of  the  same  wit- 
nesses. 

But  in  Hesterberg  v.  Clark,  166  111.  241, 
57  Am.  St.  Rep.  135,  46  N.  E.  734,  where, 
two  days  after  the  execution  of  the  will, 
the  testator  sent  for  the  witnesses  and  in 
their  presence  had  interlined  a  legacy,  there 
being  no  new   signatures  or   re-signing,   it 
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it  is  formally  attested.  He  may  write  it 
out  in  full,  and  sign  it,  and  it  has  no 
effect  as  a  will  unti(  duly  attested.  It  is 
unimportant  whether  it  is  or  is  not  signed 
by  the  testator  until  it  is  produced  to  the 
witnesses.  It  is  only  important  that  it 
should  be  his  will  in  writing  and  signed 
when  they  attest  and  subscribe  it,  and  it 
is  equally  his  will  in  writing  whether  signed 
in  their  pVesence  or  at  some  previous  time." 
This  opinion  was  cited  by  us  on  another 
point  in  Lacey  v.  Dobbs,  63  N.  J.  £q.  325, 
55  L.R.A.  580,  92  Am.  St.  Rep.  667,  50  Atl. 
497,  without  any  suggestion  of  disapproval. 
It  may  be  conceded  that  under  the  circum- 
stances of  this  case  the  will  offered  for  pro- 
bate was  not  signed  by  the  testator  within 
the  meaning  of  the  statute  until  he  adopted 


his  own  handwriting  as  his  signature  to  the 
will  by  acknowledging  it  to  be  such  in  the 
presence  of  the  witnesses.  That  acknowl- 
edgment made  it  his  signature  to  the  will 
as  it  stands.  As  we  said  in  Ludlow  t. 
Ludlow,  36  N.  J.  Eq.  597,  at  page  600,  the 
statute  of  1851  made  the  acknowledgment 
of  the  signature  proof  of  signing.  The 
opinion  of  Chancellor  Zabriskie  in  the  Mc- 
Elwaine  Case  is  not  to  the  contrary.  There 
the  signature  had  been  made  by  another, 
the  testatrix  ''did  not,  after  her  name  was 
signed,  touch  the  paper,  or  say  that  it  was 
her  signature,  and  there  is  no  proof  that, 
after  her  name  was  signed,  she  acknowl- 
edged or  declared  that  it  was  her  will. 
The  ordinary  in  that  case  was  dealing  with 
a  signature  made  by  another,  and  he  prop- 
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was  held  that  the  will  must  be  admitted  to 
probate  as  originally  written,  and  the  inter- 
lineation was  of  no  effect.  The  court  dis- 
approved the  case  of  Wright  v.  Wright, 
supra. 

So,  also,  it  was  held  that  the  changes 
were  not  properly  executed,  and  that  the 
will  as  originally  executed  was  not  invali- 
dated, where — 

— by  the  testator's  direction  certain  lega- 
cies were  reduced,  the  date  changed,  and 
the  paper  reacknowledged  to  the  subscrib- 
ing witnesses,  but  no  new  signatures  were 
put  upon  it,  the  court  observing  that  he 
did  not  see  how  a  careful  interlineation 
could  be  an  obliteration  within  the  statute. 
Dixon's  Appeal,  55  Pa.  424; 

— ^the  testator  took  out  some  of  the  sheets 
of  the  will,  tore  them  up,  or  they  were  de- 
stroyed, acknowledged  new  sheets  to  the 
witnesses,  and  they  reacknowledged  their 
signatures,  touching  them.  O'Neill  v.  Owen, 
17  Ont.  Rep.  525  (where  the  contents  of  the 
original  sheets  were  proven) ; 

— ^an  interlineation  was  made  by  a  scriv- 
ener at  the  direction  of  the  testator,  and 
declared  simply  in  the  presence  of  one  of 
the  witnesses  to  the  will,  and  the  scrivener, 
but  they  did  not  attest  it.  Wheeler  v.  Bent, 
7  Pick.  61. 

The  will  was  refused  probate  where  the 
witnesses  to  it  were  fatner  and  son,  and 
at  the  time  of  probate  the  son  was  dead, 
and  it  appeared  upon  the  testimony  of  the 
father  that  subsequently  to  the  execution  of 
the  will  two  erasures  in  it  were  made  by 
him  at  the  testator's  instruction,  and  fur- 
ther that,  after  the  erasures  were  made,  the 
testator  reacknowledged  his  will  in  the  pres- 
ence of  the  witness  and  of  his  deceased  son, 
who  was  the  other  witness.  The  court  con- 
sidered that  the  presumptive  proof  of  exe- 
cution by  the.  subscribing  witness  was 
destroyed  by  the  further  proof  of  the  alter- 
ations by  the  subscribing  witness,  so  that 
the  witness  had  proved  only  the  altered 
will,  and  that  therefore  there  was  only  one 
witness  to  the  will  as  originally  executed. 
Charles  v.  Huber,  78  Pa.  448. 

In  Derr  v.  Greenawalt,  76  Pa.  239,  where 
a  will  was  executed  with  a  blank  for  the 
51  L.R.A.(N.S.) 


name  of  the  residuary  legatee,  and  this  was 
afterward  filled  in  at  the  testator's  direc- 
tion, and  one  of  the  subscribing  witnesses 
testified  to  its  being  done,  but  the  person 
who  filled  in  the  name  was  not  able  to  re- 
member the  circumstances,  and  to  say  that 
he  did  it  at  the  request  of  the  testator,  it 
was  held  that  the  residuary  bequest  must 
be  stricken  out  of  the  will.  It  would  seem 
that  the  statute  did  not  require  that  the 
proof  should  be  made  by  suoscribing  wit- 
nesses. 

It  may  be  noted  that  the  will  was  ad- 
mitted to  probate  as  originally  written  in 
Simrell's  Estate,  154  Pa.  604,  35  Am.  St. 
Rep.  864,  26  Atl.  599,  where  a  witness  testi- 
fied that  after  the  execution  of  the  will  she 
had,  at  the  testatrix'  direction,  made  inter- 
lineations and  erasures  in  it. 


Marginal   signatures — English    statute. 

Under  §  21  of  1  Vict.,  quoted  supra  II., 
changes  have  been  held  properly  executed 
where — 

— ^there  were  interlineations,  against  each 
of  which,  on  the  margin,  was  the  signature 
of  the  testator  and  of  the  witnesses. 
Wingrove's  Goods,  15  Jur.  91; 

— a  testator,  after  the  execution  of  his 
will,  made  an  alteration  therein,  called  in 
the  witnesses  who  had  attested  the  will, 
and  put  his  initials  opposite  the  change, 
and  had  them  put  their  initials  there  also. 
Hinds's  Goods,  16  Jur.  1161  (where  later 
unattested  erasures  were  disregarded) ; 

— ^the  testator  made  a  change  in  the 
clause  appointing  his  executors,  which  be- 
gan near  the  foot  of  the  second  page,  strik- 
ing out  the  name  of  an  executor  which  ap- 
peared on  that  page,  and  interlined  the 
name  of  an  additional  executor  on  the  top 
of  the  third  page,  and  then  on  the  second 
page  in  the  margin  opposite  the  beginning 
of  the  clause,  be  wrote  his  signature,  which 
was  followed  by  the  word  "witnesses"  and 
by  the  signatures  of  the  attesting  witnesses 
all  on  that  page.  Wilkinson's  C^ods,  Ll  R. 
6  Prob.  Div.  100,  29  Week.  Rep.  896,  4ft 
J.  P.  716. 
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erly  dwelt  on  the  danger  involved,  and  in- 
timated that  even  that  would  suffice  if  done 
in  the  testator's  presence  and  by  his  ex- 
press direction.  The  danger  dwelt  upon  by 
the  ordinary  in  that  case  is,  however,  no 
greater  than  the  danger  of  opening  the 
door  to  parol  testimony  to  prove  that  the 
sign  manual  of  the  testator  duly  acknowl- 
edged as  his  signature  was  not  signed  by 
hi. a  to  the  completed  paper  on  which  it  is 
written.  What  Chancellor  Zabriskie  feared 
was  the  lack  of  any  act  by  the  testator; 
but  in  this  case  we  have  such  an  act.  It 
would  have  been  mere  idle  form  for  him  to 
write  his  name  again.  He  must,  indeed, 
adopt  by  his  acknowledgment  the  name  al- 
ready written  as  his  sign  to  the  then  com- 
pleted will;  but  that,  also,  he  did.    Later 


Chancellor  McGill  in  Fritz  v.  Turner,  46  N. 
J.  £q.  515,  22  Atl.  125,  held  that  the  signa- 
ture was  good,  although  the  testator's  hand 
was  guided  by  the  draughtsman,  and  it  was 
a  disputed  question  whether  the  testator 
could  write  at  all.  "The  important  ques- 
tion," he  said,  "is  whether  the  testator  had 
the  purpose  to  write  his  name  or  make  his 
mark  upon  the  will  as  his  signature  to  it, 
and  whetlier,  in  fact,  he  did  make  such  a 
physical  effort  to  sign  as  resulted  in  a 
mark  upon  the  paper  by  which  the  paper 
could  be  identified."  While  the  decree  was 
reversed  (49  N.  J.  £q.  343,  25  Atl.  963), 
it  does  not  seem  to  have  been  on  any  ground 
that  affected  the  chancellor's  view  on  this 
point,  for,  if  that  had  been  the  case,  it 
would  have  been  quite  unnecessary  for  the 


Miscellaneous   attempts. 

It  was  held  that  the  execution  of  the 
changes  was  sufficient  where,  after  a  will 
had  been  attested  by  two  witnesses,  A  and 
B,  the  testator  made  charges  in  it,  and 
bad  it  attested  again  by  two  witnesses.  JB 
and  C,  C  being  a  legatee  whose  legacy  had 
not  been  changed.  Malloy  v.  McNair,  49 
N.  C.  (4  Jones,  L.)  297. 

In  Dewell's  Goods,  17  Jur.  1130,  it  was 
held  that  the  alterations  were  sufficiently 
made  where  a  testator,  after  having  made 
his  will,  made  two  interlineations,  and  the 
subscribing  witnesses  put  their  initials  in 
the  margin  opposite  thereto,  and  below  the 
old  attestation  the  testator  had  written  an 
attestation  clause  of  republication,  etc.,  stat- 
ing the  changes  and  the  date,  which  was 
signed  by  the  witnesses,  but  not  by  the 
testator.  The  court  does  not  refer  to  the 
fact  that  the  testator  thereafter  executed  a 
codicil. 

The  changes  were  held  to  be  of  no  effect, 
and  the  will  was  admitted  to  probate  as 
originally  written — 

—where  the  name  of  the  sister  of  the 
testatrix  had  been  written  with  an  error  aa 
to  her  Christian  name  several  times  in  the 
will,  and  this  was  changed  to  the  correct 
name,  and  the  testatrix  summoned  the  wit- 
nesses and  traced  her  signature  with  a  dry 
pen,  and  the  witnesses  put  their  initials 
opposite  the  changes.  Martin's  Goods,  1 
Rob.  Eccl.  Rep.  712; 

— ^where  the  testator  interlined  words  so 
as  to  include  in  a  devise  lands  purchased 
since  the  making  of  the  will,  and  indorsed 
on  the  will  an  instrument  as  to  the  alter- 
ation, and  attested  it  in  the  presence  of 
two  witnesses,  the  law  requiring  three. 
Jackson  ex  dem.  Howard  y.  Holloway,  7 
Johns.  394; 

— ^where  the  testator,  a  day  or  two  after 
executing  the  will,  told  one  of  the  witnesses 
that  his  signature  and  address  were  badly 
written,  and  the  testator  thereupon  erased 
part  of  the  signature  of  that  witness,  and 
nad  him  rewrite  part  of  it,  with  his  address. 
Coleman's  Goods,  2  Swabey  &  T.  314,  30 
L.  J.  Prob.  X.  S.  370,  5  L.  T.  N.  S.  119; 
51  L.K.A.(X.R.) 


— ^where  a  witness,  by  the  direction  of  the 
testator,  erased  his  own  signature  in  order 
that  he  might  not  lose  a  legacy  in  the  will, 
and  later  the  testator  had  the  other  original 
witness  trace  his  signature  with  a  dry 
pen  in  the  presence  of  an  additional  wit- 
ness, who  then  signed  his  name  as  a  wit- 
ness. Playne  v.  Scriven,  7  Notes  of  Cases, 
122. 

The  will  was  admitted  to  probate  a» 
originally  written  in  Re  Penniman,  20 
Minn.  245,  Gil.  220,  18  Am.  Rep.  368,  where 
Wm.  A.  Penniman  sometime  after  the  execu- 
tion of  his  will  made  in  it  certain  erasure:^ 
and  interlineations  in  his  own  handwriting, 
and  then  had  two  new  witnesses  sign  a 
memorandum  below  the  will  stating  that 
the  erasures  and  interlineations  were  made 
by  Wm.  A.  Penniman  such  a  day,  and  were 
witnessed  by  them,  it  appearing  that  the 
number  and  character  of  the  interlineations 
and  erasures  were  not  pointed  out  to  the 
witnesses  at  the  time  of  the  attestation. 
The  court  considered  that  the  witnessing  was 
of  the  changes  only;  that  there  had  been 
no  sufficient  attestation  under  the  statute; 
that  the  will  had  not  been  properly  re- 
executed,  and  that  the  erasures  could  not 
take  effect,  as  they  constituted  dependent 
relative  reyocation. 

In  Kirke  y.  Kirke,  4  Russ.  Ch.  435,  6 
L.  J.  Ch.  143  (1828)  where  alterations  re- 
ducing legacies  charged  on  real  estate  were 
followed  by  a  codicil  not  properly  attested, 
embracing  such  changes,  it  was  held  that 
the  will  must  stand  as  originally  written. 

For  other  cases  of  alterations  embraced 
in  subsequent  inyalid  testamentary  instru- 
ments, see  the  note  to  Strong's  Appeal,  6 
L.R.A.(N.S.)    1107. 

IV,  Changes  after  execution  not  pub" 

liahed. 

a.  In  general. 

Most  cases  of  changes  and  interlineations 
by  testators  occur  after  execution,  without 
any  attempt  at  republication  of  the  changed 
will  before  witnesses.  In  jurisdictions 
where  attestation  by  subscribing  witnesses 
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court  of  errors  and  appeals  to  send  the  case 
back  for  further  testimony;  the  undisputed 
facts  would  have  been  fatal  to  the  validity 
of  the  will. 

If  we  look  to  the  analogies  of  the  law, 
we  are  sustained  in  our  view.  A  promis- 
sory note  must  be  signed,  and  a  deed  must 
be  sealed.  If  it  could  be  said  that  these 
requirements  were  not  complied  with  in 
cases  where  the  instruments  were  altered, 
all  the  discussion  in  the  books  as  to  the 
distinction  between  material  and  imma- 
terial alterations,  and  between  alterations 
by  a  party  and  alterations  by  a  stranger, 
would  have  been  idle,  since  it  would  liave 
sufficed  to  say  that  the  document  produced 
has  never  been  signed  or  sealed.  Has  it 
ever  been  suggested  that  a  promissory  note 


ceased  to  be  such  because  altered  by  the 
maker  after  he  had  put  his  name  thereto, 
or  that  a  deed  was  not  sealed  because  after 
the  seal  was  affixed  an  alteration  was  made 
by  the  grantor!  In  these  cases  the  instru- 
ment speaks  from  the  time  of  delivery;  a 
will  becomes  effective  by  acknowledgment 
of  the  signature  and  publication. 

For  these  reasons,  we  think  the  will  of- 
fered for  probate  was  signed  by  the  testator 
as  the  statute  requires,  and  the  decree  ia 
affirmed.  The  case,  however,  is  a  proper  one 
for  allowance  of  costs  out  of  the  estate. 

Gum  mere,  Ch.  J.,  dissents. 

Gurrison,  J.,  dissenting: 

I  think  that  the  signing  of  his  will  by  a 


is  requisite  to  a  will,  an  unattested  change 
by  way  of  addition  to  the  will  cannot  be 
made.  But  there  are  many  cases  which  dis- 
cuss the  questions  whether  an  unattested 
change  may  take  effect  (1)  as  a  revocation 
of  the  entire  will,  or  (2)  as  a  partial  rev- 
ocation. In  fact,  there  are  few  cases  in 
the  jurisdictions  referred  to  upon  the  effect 
of  unattested  changes,  which  are  not  decided 
upon  the  basis  of  whether  tliere  has  or  has 
not  been  at  least  a  partial  revocation  under 
the  statute  in  force.  These  cases  it  seems 
all  proceed  on  the  principle  that  an  unat- 
tested addition  is  without  effect,  and  that 
the  only  way  in  which  any  effect  can  be 
given  to  the  change  is  by  way  of  revocation 
at  least  of  part  of  the  will,  and  if  it  can- 
not be  given  effect  as  a  partial  or  total  rev- 
ocation, the  will  must  stand  as  originally 
executed,  if  the  original  words  can  be  re- 
covered. There  is  in  the  note  to  Hartz  v. 
Sobel,  38  L.R.A.(N.S.)  797,  a  full  discus- 
sion of  the  cases  upon  attempt  to  revoke 
portions  of  a  will  by  burning,  tearing,  can- 
celing, obliterating,  or  destroying,  and  the 
reader  will  see  that  most  of  the  cases  in- 
volve additions  as  well  as  omissions,  and 
substitutions  as  well  as  mere  reductions. 

Speaking,  then,  of  wills  which  require 
attesting  witnesses,  unattested  changes  or 
interlineations  in  them  amounting  to  sub- 
stitutions or  new  matter  cannot  be  given 
effect  as  new  dispositions.  Wolf  v.  Bollin- 
ger, 62  111.  368  (changing  a  devise  from  A 
to  B);  Doane  v.  Hadlock,  42  Me.  72  (in- 
sertion of  a  legacy)  ;  Eschbach  v.  Collins, 
61  Md.  478,  48  Am.  Rep.  123  (changing 
and  enlarging  devises)  ;  Thomas  v.  Thomas, 
76  Minn.  237,  77  Am.  St.  Rep.  639,  79  N.  W. 
!104  (substituting  one  beneficiary  for  an- 
other) ;  Southworth  v.  Southworth,  173  Mo. 
59,  73  S.  W.  129;  Gardiner  v.  Gardiner,  65 
N.  H.  230,  8  L.R.A.  383,  19  Atl.  651 ;  Mc- 
Pherson  v.  Clark,  3  Bradf.  92  (substitution 
of  devisees, — criticized,  not  for  its  result, 
but  as  considering  a  partial  revocation  ad- 
missible, in  Lovell  v.  Quitman,  88  N.  Y. 
377,  42  Am.  Rep.  254)  ;  Quinn  v.  Quinn,  1 
Thomp.  &  C.  437  (substitution,  etc.)  ;  Re 
Prescott,  4  Redf.  178;  Dyer  v.  Ervin?,  2 
Dem.  160;  Re  Wilcox,  46  N.  Y.  S.  R.  877, 
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20  N.  Y.  Supp.  131;  Brundige  v.  Benton,  17 
Ohio  L.  J.  243  (new  legacies  interlined)  ; 
Pringle  v.  McPherson,  2  Brev.  279,  3  Am. 
Dec.  713  (changing  a  devise  from  one  per- 
son to  another) ;  Re  Knapen,  75  Vt.  146, 
98  Am.  St.  Rep.  808,  53  Atl.  1003  (sub- 
stitution of  new  residuary  legatee  for  one 
who  had  died,  and  other  changes) ;  Smith 
V.  Meriam,  25  Grant,  Ch.  (U.  C.)  383 
(under  act  of  1873). 

Where,  after  the  execution  of  a  will  in 
which  a  blank  had  been  left  for  the  name 
of  the  executor,  the  name  of  such  executor 
was  inserted,  and  a  clause  of  no  effect  was 
erased  from  the  will,  it  was  held  that  the 
will  would  be  admitted  to  probate  as  origi- 
nally written.  Southworth  v.  Southworth,. 
173  Mo.  69,  73  S.  W.  129. 

In  Watson  v.  Hinson,  162  N.  C.  72,  77 
S.  E.  1089,  where  the  case  went  back  for 
a  new  trial,  the  court  said  that  where  the 
name  of  an  executor  who  had  died  was 
erased,  and  another  substituted  at  the  tes- 
tator's direction,  this  had  no  effect  on  the 
will,  although  if  the  executor  had  been 
alive  when  tlie  change  was  made,  it  would 
have  had  the  effect  of  striking  his  name  out 
of  the  will,  but  not  of  substituting  the  per- 
son written  in  in  his  place. 

In  Greer  v.  McCrackin,  Peck.  (Tenn.) 
301,  H  Am.  Dec.  755,  it  was  held  that  an 
unattested  change  as  to  a  devise  was  in- 
effectual, but  that  one  as  to  a  l^acy  was 
valid,  the  statute  of  Tennessee  then  in  force 
not  having  changed  the  effect  of  the  statute 
of  frauds  or  of  wills  of  personalty. 

In  Ravenscroft  v.  Hunter,  2  Hagg.  Sccl. 
Rep.  65  (1828)  alterations  subsequent  to 
execution,  it  seems,  relating  to  personal  es- 
tate, were  admitted  to  probate. 

— English  cases  under  1  Vict. 

The  statute  1  Vict.  chap.  26,  §  21,  as  to 
interlineations,  etc.,  is  quoted  supra. 

Under  the  statute,  unattested  additions 
will  be  disregarded,  and  the  will  admitted 
as  originally  written  if  the  original  words 
can  be  recovered. 

Locke  V.  James,  11  Mees.  &  W.  901 
(change  in  annuity  charged  on  real  estate)  ; 
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testator  must,  under  our  statute,  be  the 
signing  of  his  written  will.  The  statute 
calls  it  the  ^'signature"  of  the  testator,  and, 
whether  it  be  his  sign,  mark,  signum,  or 
sign  manual,  such  testamentary  act  must 
take  place  in  the  order  named  in  the  stat- 
ute,— ^be  after  the  writing  of  the  will.  It 
is  this  "signature"  that  the  testator  may 
acknowledge  to  the  witnesses  in  case  it  was 
not  made  in  their  presence;  such  acknowl- 
Mlgment  is  therefore  a  substitute  in  the 
alternative  for  the  visual  act  of  the  wit- 
nessing of  the  making  of  the  signature.  If 
the  witnesses  have  witnessed  the  signing  by 
the  testator,  an  acknowledgment  is  not  au- 
thorized by  the  statute,  and,  if  it  were, 
would  not  advance  the  transaction  beyond 
what  such  witnesses  had  in  fact  witnessed. 


In  fine  the  acknowledgment  merely  identi- 
fies tlie  testator's  signature  as  of  the  time 
when,  had  the  witnesses  seen  him  make  it, 
they  would  have  witnessed  the  act  that  is 
thus  acknowledged  solely  because  they  did 
not  so  witness  it.  Whether  witnessed  or 
acknowledged,  the  testamentary  act  in  ques- 
tion remains  identically  the  same.  The 
present  case,  therefore,  by  force  of  the 
testator's  acknowledgment  of  his  signature, 
stands  precisely  as  if  the  witnesses  had  seen 
him  make  it,  in  which  case  they  would  have 
seen  him  sign  his  name  to  a  paper  that  was 
not  his  will.  Such  a  signing,  whether  it  be 
witnessed  or  acknowledged,  is  not  the  stat- 
utory signing  by  the  testator  of  his  writ- 
ten will,  for  a  will  is  not  written  until 
it  is  completed  any  more  than  it  is  before 


Beavan'g  Goods,  2  Curt.  Eccl.  Rep.  360  (in- 
creasing legacy) ;  Harris's  Goods,  1  Swabey 
k  T.  536  (change  of  executor)  ;  Cooper  v. 
Bockett,  4  Moore,  P.  C.  C.  419,  30  Jur.  931 
(change  of  residuary  beneficiaries,  etc.) ; 
Rowley  v.  Merlin,  6  Jar.  N.  S.  1165  (devise 
in  fee  reduced  to  life  estate  with  remainder 
to  another) ;  White's  Goods,  6  Jur.  N.  S. 
808;  McCabe's  Goods,  L.  R.  3  Prob.  &  Div. 
94  (substitution  of  one  residuary  legatee 
for  another)  ;  Greenwood's  Goods  [1892] 
P.  7,  61  L.  J.  Prob.  N.  S.  56,  66  L.  T. 
X.  8.  61  (substitution  of  one  person  as 
executor  for  another)  ;  Simmons  v.  Rudall, 
15  Jur.  162,  1  Sim.  X.  S.  115  (substitutions 
of  devisees,  etc.) ;  Brooke  v.  Kent,  3  Moore, 
P.  C.  C.  334  (reducing  amounts  of  joint- 
ures chargeable  by  tenants  for  life) ;  Bras- 
ier's  Goods  [1899]  P.  36,  68  L.  J.  Prob. 
N.  S.  6,  47  Week.  Rep.  272,  79  L.  T.  N.  S. 
472  (additional  devisees). 

Reduction  of  gifts,  etc 

So,  the  will  has  been  admitted  to  probate 
as  originally  written  where  the  change  con- 
sisted in  a  reduction  of  the  amount  of  a 
UfHicj.  Re  Lang,  9  Misc.  521,  30  N.  Y. 
Supp.  388;  Wetmore  v.  Carryl,  5  Redf.  644; 
Jeffery  v.  Cancer  Hospital,  57  L.  T.  N.  S. 
600,  51  J.  P.  603;  Rippin's  Goods,  3  Curt. 
Eccl.  Rep.  121. 

Prior  to  the  statute  1  Vict.  chap.  26,  un- 
sttested  alterations  reducing  certain  lega- 
cies charged  on  real  estate  were  disregarded 
as  ineffectual  attempts  at  substitutions. 
Kirke  v.  Kirke,  4  Russ.  Ch.  435,  6  L.  J.  Ch. 
143. 

So,  the  change  has  been  disregarded  under 
the  statute  of  frauds,  where  it  consisted  in 
striking  out  or  reducing  devises.  Winsor  v. 
Pratt,  3  Brod.  k  B.  650  (prior  to  statute 
1  Vict.). 

Bnt  it  may  be  noted  here  that  in  Swin- 
ton  V.  Bailey,  L.  R.  4  App.  Cas.  70,  48 
L.  J.  Exch.  N.  S.  67,  39  L.  T.  N.  S.  581, 
27  Week.  Rep.  293,  it  was  held,  as  to  a  will 
cxecnted  and  altered  before  the  statute  1 
Vict.,  that  erasing  from  a  clause  of  a  de- 
vise in  fee  the  words,  "her  heirs  and  as- 
f'igns  forever,"  was  a  valid  revocation  of 
51  L.R.A.(N.S.) 


all  except  the  life  estate,  under  the  statute 
of  frauds. 

See  also  for  other  cases  of  alteration  dis- 
regarded under  the  English  statute,  Bur- 
goyne  v.  Showier,  1  Rob.  Eccl.  Rep.  5,  8 
Jur.  814;  Williams  v.  Ashton,  1  Johns.  & 
H.  115,  3  L.  T.  N.  S.  177. 

It  is  usual  in  New  York  to  meet  with 
the  general  statement  that  unattested  alter- 
ations will  be  disregarded.  Re  Twombly, 
4  Month.  L.  Bull.  (N.  Y.)  24;  Dver  v. 
Erving,  2  Dem.  160;  Re  Wilcox,  46  *N.  Y. 
S.  R.  877,  20  N.  Y.  Supp.  131. 

h.  As  revocation  of  the  vohole  trill. 

(1)   In  general. 

As  appears  from  the  note  to  Hartz  t. 
Sobel,  38  L.R.A.(N.S.)  805,  in  case  of  a 
partial  revocation  the  rest  of  the  instru- 
ment will  be  admitted  to  probate,  and  where 
a  pro  tanto  revocation  is  not  allowable,  the 
will  as  originally  written  will  be  probated. 

The  reader  will  notice  in  subdivision  III. 
supra,  that  in  a  number  of  the  cases  it  is 
held  that  the  attempted  change  did  not 
avoid  the  will. 

"It  is  the  general  rule  that  alterations 
made  after  its  execution  upon  the  face  of  a 
will,  for  the  purpose  of  amending  its  pro- 
visions, will  not  revoke  the  will  as  a  whole." 
Jersey  v.  Jersey,  146  Mich.  660,  130  N.  W. 
64  (obiter). 

So,  reducing  a  legacy,  if  permissible,  will 
not  revoke  the  will  (Tudor  v.  Tudor,  17  B. 
Mon.  383) ;  nor  an  ineffectual  interlinea- 
tion of  a  legacy  (Doane  v.  Had  lock,  42  Me. 
72) ;  nor  immaterial  interlineations  made 
after  execution  (Rowan's  Estate,  234  Pa. 
584,  83  Atl.  429)  ;  nor  a  change  in  the  date 
of  the  will  made  by  the  testator  with  no  in- 
tention of  revocation,  but  rather  of  sustain- 
ing the  will  (Overall  v.  Overall,  Litt.  Sel. 
Cas.  (Ky.)  501);  nor  the  addition  of  an 
unsigned  memorandum  at  the  foot  of  it 
(Heise  v.  Heise,  31  Pa.  246). 

In  Wells  V.  Wells,  4  T.  B.  Mon.  152.  16 
Am.  Dec.  150,  it  was  held  that  striking  out 
the  name  of  one  executor  and  inserting  the 
name  of  another  person  as  executor,  in  the 
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it*ia  commenced.  A  will  thus  executed  in 
the  inverse  order  of  the  statute,  i,  e.,  first 
signed,  then  reduced  to  writing,  and  such 
previous  signature  then  acknowledged,  is 
no  more  a  compliance  with  the  statute  than 
if  the  witnesses  had  witnessed  the  testator 
write  his  name  on  a  piece  of  blank  paper, 
on  which,  over  his  name,  his  will  was  after- 
wards written.  In  fine,  if  a  testator  has 
not  in  fact  signed  his  written  will,  no 
acknowledgment  he  can  make  can  alter  that 
fact  or  supply  that  deficiency,  for  it  is  only 
his  signature  he  can  acknowledge, — ^not  his 
will, — and  in  the  last  analysis  the  funda- 
mental error  is  that  of  construing  the  stat- 
ute as  if  it  authorized  the  testator  to  ac- 
knowledge his  will,  «.  e.,  to  adopt  as  his 
will  a  writing  that  had  not  been  signed  by 
him.     The  proper  construction  of  the  stat- 


ute stated  in  a  single  sentence  is  that  the 
acknowledgment  is  a  substitute  for  the  cir- 
cumstantial act  of  the  witnesses,  t.  6.,  their 
actual  witnessing  of  the  writing  of  his  sig- 
nature by  the  testator  in  case  they  have 
omitted  so  to  do;  but  that  it  is  not  a  sub- 
stitute for  the  essential  act  of  the  testator, 
i.  €,,  the  signing  of  his  written  will,  which 
in  no  case  can  he  omit  to  do.  Being  unable 
to  adopt  a  construction  of  the  statute  that 
varies  its  plain  terms,  and  which,  by  dis- 
pensing with  the  signing  by  the  testator 
of  his  written  will,  dispenses  with  all  of 
the  safeguards  thus  thrown  around  this 
essential  testamentary  act,  no  course  is 
open  to  me  but  to  deny  that  the  will  in  the 
present  case  was  properly  admitted  to  pro- 
bate. 


presence  of  one  of  the  witnesses,  but  with 
no  formal  republication,  does  not  vacate  the 
will;  but  it  does  not  appear  whether  any 
efl'ect  was  given  to  the  change. 

In  Re  Knapen,  75  Vt.  146,  98  Am.  St. 
Rep.  808,  53  Atl.  1003,  it  was  held  that 
"the  interlineations  of  new  and  independent 
bequests  are,  of  course,  ineffectual.  Neither 
do  they  invalidate  the  will." 

Where  the  greater  part  of  a  will  had  been 
canceled  and  altered,  it  was  admitted  to 
probate  as  originally  written.  He  Craw- 
ford, 80  Misc.  615,  142  N.  Y.  Supp.  1032. 

There  are,  however,  a  few  cases  in  which 
it  has  been  held  that  partial  erasures,  etc., 
effected  a  revocation  of  an  entire  will. 

Tims,  in  Bohanon  v.  Walcot,  1  How. 
(Miss.)  336,  20  Am.  Dec.  631,  where  the 
testator,  wishing  another  person  to  write  a 
new  will  for  him,  handed  him  his  will  of 
1831,  with  changes  and  interlineations  in 
it,  and  told  him  of  other  changes  he  de- 
sired, saying  that  he  had  done  away  with 
that  will,  and  that  if  such  person  did  not 
write  a  new  will  for  him,  he  wished  his 
older  will  of  1820  to  stand,  and  no  new 
will  was  made,  it  was  held  that  he  died 
intestate. 

In  Law  T.  Law,  83  Ala.  432,  3  So.  752,  it 
was  held  error  to  exclude  evidence  tending 
to  show  that  the  testator,  at  the  time  of 
erasing  the  name  of  a  legatee  and  after- 
ward, declared  his  intention  to  be  thereby 
to  revoke  the  entire  will. 

In  Dammann  v.  Dammann,  —  Md.  — ,  28 
Atl.  408,  it  was  held  that  the  whole  will 
must  fail  where  the  testator  had,  by  era- 
sures and  marginal  notes,  removed  a  con- 
siderable portion  of  his  will  to  such  an 
extent  that  the  remaining  clauses,  if  stand- 
ing alone,  would  be  uncertain,  unintelligible, 
and  repugnant  to  the  entire  scheme  of  the 
will ;  and  that  the  intent  of  the  testator  was 
to  revoke  the  whole  will  and  make  a  new 
one. 

It  may  be  noted  that  in  Home  of  the 
Aged  V.  Bantz,  107  Md.  543,  60  Atl.  376, 
it  was  held  where  the  testator  struck  out 
part  of  a  clause  disposing  of  a  remainder 
after  a  life  estate  in  the  earlier  part  of  the 
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clause,  that  this  did  not  render  the  entire 
will  void,  but  that  the  part  stricken  out 
would  be  eliminated  from  probate. 

(2)  Cancelation  of  Mfftiatures, 

It  is  in  general  not  intended  to  include 
cases  where  there  has  been  a  tearing,  cut- 
ting, or  burning  of  the  will,  though  two 
or  three  cases  of  this  kind  are  referred  to. 

The  cases  of  canceled  signatures,  under 
the  "canceling"  and  "obliterating"  clause  of 
the  statutes,  are  often  complicated  by  the 
circumstances  in  which  the  will  was  kept 
or  found.  This  note  presupposes  that  ine 
cancelation  has  been  made  by  the  testator. 
Some  of  the  cases  on  canceled  signatures 
will  be  found  infra,  under  "Words  of  Can- 
celation." 

Cancelation  of  the  testator's  signature 
has  been  held  to  effect  revocation  of  the 
will— 

— where  there  was  "a  strong  black  line" 
drawn  through  the  testator's  signature. 
Baptist  Church  v.  Robbarts,  2  Pa.  St.  110; 

— ^where  there  were  three  lines  drawn 
through  the  signature  in  black  ink.  Re 
Philip,  46  N.  Y.  S.  R.  356,  19  N.  Y.  Supp. 
13; 

— ^where  the  signature  of  the  testator  was 
crossed  out  by  two  lines  and  the  name  of 
the  residuary  legatee  crossed  out.  Clark's 
Will,  1  Tucker,  445 ; 

— ^where  the  testatrix,  calling  on  persons 
present  to  witness  that  she  destroyed  her 
will,  drew  one  line  across-  her  signature, 
and  then  a  line  through  each  of  the  two 
words  thereof  at  an  obtuse  angle,  the  words 
of  the  statute  being  "burning,  tearing,  or 
obliterating."  Glass  v.  Scott,  14  Colo.  App. 
377,  60  Pac.  186; 

— where  the  testator's  signature  and  his 
name  in  the  attestation  clause  were  each 
blackened  by  a  considerable  number  of  par- 
allel and  circular  lines  and  cross  marks  in 
lead  pencil,  there  being  convincing  evidence 
of  his  intent  to  revoke,  and  the  words  of 
the  statute  being  "shall  destroy  or  mutilate 
the  same."  Woodfill  v.  Patton,  76  Ind.  675, 
40  Am.  Rep.  260. 
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In  Doe  ex  dem.  Crooks  ▼•  CumminffS,  6 
U.  C.  Q.  B.  305,  where  the  testator's  signa- 
ture and  the  seal  had  been  struck  across 
with  a  pen  and  a  new  will  drafted,  it  was 
found  by  the  jury  that  the  testator  meant 
to  die  intestate,  and  it  was  held  according- 
ly 

"The  tearing  out  of  the  seal  and  of  part 

of  the  signature  of  the  testatrix,  and  the 
obliteration  of  the  names  si^ed  to  the  will, 
are  a  cancelation  of  the  wilL"  Be  White, 
25  N.  J.  £q.  502. 

In  England,  where  the  words  of  the  stat- 
ute (1  Vict.)  are  limited  to  ''burning,  tear- 
ing, or  otherwise  destrojing,"  the  will  has 
been  admitted  to  probate  where  there  are 
lines  drawn  through  the  testator's  signa- 
ture. Benson  y.  Benson,  L.  R.  2  Prob.  & 
Div.  172,  40  L.  J.  Prob.  N.  S.  1,  23  L.  T. 
X.  8.  709,  19  Week.  Rej^.  190. 

But  probate  was  denied  where  it  could 
not  be  told  whether  the  paper  had  ever  been 
witnessed.  Thus,  in  James's  Goods,  7  Jur. 
N.  S.  52,  the  will  only  was  admitted  to 
probate  where,  besides  the  will,  there  was 
a  paper  purporting  to  be  a  codicil  signed 
by  the  testator,  but  there  was  an  obliter- 
ation in  the  place  where  the  signatures  of 
the  witnesses  would  properly  have  appeared, 
and  nothing  could  be  read,  or  no  informa- 
tion obtained  as  to  signatures  of  witnesses. 

And  it  was  on  account  of  the  "tearing" 
that  probate  was  refused  in  Williams  y. 
Tyley,  5  Jur.  N.  S.  35,  Johns.  V.  C.  (£ng.) 
530,  7  Week.  Rep.  116,  where  the  will  con- 
sisted of  five  sheets,  and  the  testator  had 
signed  each  sheet  and  in  the  testimonium 
clause  had  stated  that  he  had  signed  the 
oiher  sheets,  and  thereafter  he  tore  off  his 
signature  from  the  first  four  sheets  and 
drew  his  pen  through  the  signature  on  the 
fifth  sheet  at  the  end  of  the  will,  and  there 
was  other  evidence  of  an  intent  to  revoke. 

It  was  held  in  Gay  v.  Gay,  60  Iowa,  415, 
46  Am.  Rep.  78,  14  N.  W.  238,  where  a  tes- 
tator had  drawn  two  scrolls  lengthwise  with 
a  pen  along  the  signature,  but  not  in  such 
a  manner  as  to  obliterate  it  or  render  it 
illegible,  that  the  will  was  not  revoked 
under  the  Iowa  statute  providing:  "Section 

1288.  Wills  can  be  revoked,  in  whole  or  in 
part,  only  by  being  canceled  or  destroyed 
by  the  act  or  direction  of.  the  testator,  with 
the  intention  of  so  revoking  them,  or  by 
the  execution  of  subsequent  wills.     Section 

1289.  When  done  by  cancelation,  the  revo- 
cation must  be  witnessed  in  the  same  man- 
ner as  the  making  of  a  new  will." 

The  will  has  been  admitted  on  the  ground 
of  dependent  relative  revocation — 

— where  the  testator's  signatures  to  the 
will  and  three  codicils  were  all  struck 
through  with  pen  and  ink,  on  the  theory 
that  these  acts  were  preliminary  to  the 
making  of  a  new  will,  which  he  had  not 
carried  out.  De  Bode's  Goods,  5  Notes  of 
Cases,  189; 

— where  the  testator's  signature  was 
struck  through  with  pencil,  and  there  were 
pencil  changes  made  and  new  papers  draft- 
ed, but  not  executed.  Applebee's  Goods,  1 
Hagg.  Eccl.  Rep.  143; 
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—where  pencil  lines  were  drawn  through 
the  signatures  of  the  testator  and  the  wit- 
nesses, and  various  pencil  changes  made, 
these  being  considered  as  a  guide  for  a  new 
will.  He  Kaisbeck,  52  Misc.  279,  102  N.  Y. 
Supp.  967. 

Js'or  the  general  subject  of  dependent  rel- 
ative revocation,  see  the  note  to  btrong's 
Appeal,  6  L.RJ^.(N.S.)   1107. 


ignatures  canceled  and  restored. 


Where  the  signature  of  the  testator  has 
been  canceled  or  erased  and  later  restored 
or  rewritten,  the  courts  in  general  admit 
the  will  to  probate. 

This  has  been  done  where — 

— ^the  signature  had  been  erased  and  a 
new  one  written  below  it.  King's  Goods,  2 
Rob.  EccL  Rep.  403; 

— ^the  signature  has  been  erased  and  a 
new  one  written  over  it.  Re  Wood,  2  Con- 
noly,  144,  32  N.  Y.  8.  R.  286,  11  N.  Y. 
Supp.  157; 

— ^the  testator,  when  executing  the  will, 
signed  at  the  foot  of  the  attestation  clause, 
but  not  above  it,  and  the  will  had  this  sig- 
nature partially  erased  with  a  knife  and  a 
new  signature  in  pencil  written  above  the 
attestation  clause.  Sellards  v.  Kirby,  82 
Kan.  291,  28  L.RJ^.(N.S.)  270,  136  Am.  St. 
Rep.  110,  108  Pac.  73,  20  Ann.  Gas.  214. 

The  same  was  done  where  the  will  was 
found  with  the  signature  of  the  testatrix 
erased  first  by  drawing  diagonal  lines  over 
it,  and  then  b^  nearly  erasing  such  lines 
and  the  name  itself,  and|the  signature  was 
written  again  with  different  ink  in  the 
handwriting  of  the  testatrix,  the  court  con- 
sidering that  it  did  not  appear  that  there 
was  intent  to  revoke,  and  that  the  new  sig- 
nature indicated  that  there  was  not  such 
intent.    Re  Wood,  supra. 

In  this  connection  reference  may  be  made 
to  Gale  V.  Freeman,  153  Wis.  337,  141  N. 
W.  226,  where  part  of  the  attestation  clause 
was  carried  over  the  page  and  at  the  end 
of  it  was  the  signature  of  the  testator 
properly  attested,  and  this  was  the  signa- 
ture the  witnesses  witnessed,  and  it  was 
held  to  be  immaterial  that  on  the  first 
sheet,  above  the  attestation  clause  in  the 
ordinary  place  of  signing,  there  was  another 
signature  partially  obliterated,  as  to  which 
the  witnesses  knew  nothing,  not  having  seen 
the  first  page. 

In  Bethell  v.  Moore,  19  N.  C.  (2  Dev.  & 
B.  L.)  311,  a  will  properly  executed  with 
witnesses  was  found  with  perpendicular 
lines  drawn  through  the  original  signature, 
and  the  signature  then  written  over  again 
with  another  seal.  With  the  will  were 
found  three  holographic  codicils,  which 
were  good  unattested  under  the  law.  The 
court  held  that  while,  if  the  will  had  been 
once  revoked,  not  being  in  the  testator's 
handwriting,  it  would  not  be  reinstated  by 
the  codicils,  although  they  evinced  an  intent 
to  be  codicils,  upon  the  proof  the  testator 
had  evidently  intended  to  revise  his  will 
entirely,  and  to  make  a  new  one  in  its  place. 
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and,  not  having  carried  out  that  intention, 
the  will  must  stand  as  originally  exe- 
cuted. The  court  observed  that  the  statute 
did  not  define  what  is  such  a  cancelation 
or  obliteration  as  shall  amount  conclusively 
to  a  revocation  of  a  will. 


(3)  Words  of  cancelaUon, 

Where  the  will  requires  attestation,  an 
unattested  memorandum  of  revocation  up- 
on the  will  without  any  acts  of  cancelation 
is  nugatory.  Ladd's  Will,  60  Wis.  187,  60 
Am.  Rep.  356,  18  N.  W.  734  (where  the 
testatrix  had  indorsed  on  her  will,  ''I  re- 
voke this  will,"  and  signed  and  dated  it) ; 
Howard  v.  Hunter,  115  Ga.  357,  90  Am. 
St.  Rep.  121,  41  S.  E.  638  (where  the  tes- 
tator had  indorsed  on  his  will,  "This  will 
is  made  void  by  one  of  more  recent  date," 
signing  his  name)  ;  Gugel  v.  VoUmer.  1 
Dem.  484  (where  the  will  consisted  of  six 
pages,  four  of  which  were  marked  across, 
as  having  been  stricken  out  at  some  time 
after  its  execution,  with  a  marginal  note  on 
each  of  tlie  four  pages,  in  the  handwriting 
of  the  testator,  "I  pronounce  this  void," 
with  the  date). 

In  Lewis  v.  Lewis,  2  Watts  &  S.  456,  it 
was  held  that  the  word  "obsolete"  written 
on  the  margin  of  the  will  in  the  testator's 
handwriting  cannot  be  considered  as  a  burn- 
ing, canceling,  obliterating,  or  destroying  ot 
the  Will. 

In  Re  Akers,  74  App.  Div.  461,  77  N.  Y. 
Supp.  643,  11  N.  Y.  Anno.  Cas.  242,  the 
will  was  admitted  to  probate  where  (1)  on 
the  margin  of  the  first  page,  the  testator  had 
written,  "This  will  and  codicil  is  revoked," 
with  the  date;  (2)  on  the  margin  of  the 
second  page  of  the  codicil  (which  had  never 
been  properly  executed),  tbe  testator  had 
written,  "This  codicil  and  will  is  revoked," 
dating  and  signing  it,  and  (3)  on  the  back 
of  the  first  page  of  the  codicil,  the  testator 
had  written  the  word  "revoked,"  with  the 
date,  and  had  signed  it. 

There  is  a  contrary  decision  in  Warner 
v.  Warner,  37  Vt.  356,  where,  at  the  foot 
of  a  will  dated  in  August,  1857,  the  tes- 
tator had  written,  "This  will  is  hereby  can- 
celed and  annulled.  In  full  this  15th  day 
of  March  in  the  year  1859,"  and  upon  the 
outside  of  the  will,  had  written,  "Canceled, 
and  is  null  and  void.  I.  Warner,"  and  it 
was  held  that  this  was  a  cancelation  within 
the  statute. 

And  where  the  statute  had  no  require- 
ment as  to  revocations  of  wills  of  personal 
estate,  it  was  lield  that  such"  a  will  was 
presently  revoked  by  the  following  writing 
signed  by  the  testator  under  the  attesta- 
tion: "Boston,  Mass.  June  25,  1829.  It  is 
my  intention  at  some  future  time  to  alter 
the  tenor  of  the  above  will;  or  rather  to 
make  another  will;  therefore  be  it  known, 
if  I  should  die  before  another  will  is  made, 
I  desire  that  the  foregoing  be  considered  as 
revoked  and  of  no  effect.  C.  Thorndike." 
Brown  v.  Thorndike,  15  Pick.  388. 
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Explanatory  words  with  cancelation  of  sig- 
nature. 

The  will  was  held  revoked  where  a  tes- 
tator had  drawn  a  pen  several  times  in 
different  directions  across  his  signature  and 
those  of  the  subscribing  witnesses,  and  bad 
written  below :  "In  consequence  of  the  death 
of  my  wife,  it  is  become  necessary  to  make 
another  will."  Semmes  v.  Senunes,  7  Harr. 
&  J.  388. 

In  Evans's  Appeal,  68  Pa.  238,  it  was  held 
that  a  will  and  codicil  were  "destroyed" 
within  the  statute  under  the  following  cir- 
cumstances: The  testator  had  signed  it 
twice,  the  second  time  after  a  memorandum 
at  the  end  of  it,  and  it  was  attested  by  wit- 
nesses; thereafter  he  made  a  codicil  attest- 
ed by  witnesses;  after  his  death  the  will 
was  found  with  the  second  signature  to 
the  will  crossed  out,  and  the  signature  to 
the  codicil  crossed  out,  and  the  word  "can- 
cel" Avritten  below  it  in  the  testator's  hand- 
writing; the  indorsement  on  the  will  of  the 
word  "will"  was  crossed  out,  and  the  word 
"cancel"  was  written  under  it  in  the  testa- 
tor's handwriting;  and  there  were  several 
tears  in  the  paper  as  if  it  had  been  torn  as 
folded. 

In  Re  Alger,  38  Misc.  143,  77  N.  Y.  Supp. 
166,  it  was  held  that  two  codicils  were  re- 
voked where  upon  the  first  codicil  the  testa- 
tor had  drawn  across  all  the  provisions 
thereof,  including  the  signature  and  tbe  at- 
testation clause,  numerous  cross  marks  in 
lead  pencil,  and  had  also  written  in  two 
places  in  the  attestation  clause  the  words 
"canceled,"  and  in  another  place  the  words 
"April  19,  1895,"  and  the  second  codicil  to 
the  will  contained  several  cross  marks  in 
lead  -pencil,  which  were  only  upon  the  first 
clause  of  the  same,  and  below  was  a  memo- 
randum signed  twice  by  the  testator  stat- 
ing the  cancelation  of  the  codicil  and  tiie 
date  and  the  reason  for  it.  The  court  dis- 
tinguished Lovell  V.  Quitman,  88  N.  Y.  380, 
42  Am.  Rep.  254,  as  there  the  partial  can- 
celation was  unaccompanied  by  any  memo- 
randum of  intention  to  revoke  the  entire  in- 
strument. 

Where  a  codicil  began  on  the  same  sheet 
of  paper  upon  which  the  will  ended,  the 
instruments  being  tied  together  in  one 
cover,  and  the  signature  to  the  codicil  was 
crossed  out  in  ink,  with  a  memorandum 
alongside  the  canceled  signature,  "Mav  20, 
'02.  void  U.  V.  D.,"  in  the  testator's  hand- 
writing, it  was  held  that  the  codicil  was 
revoked,  and  the  will  also  was  held  revoked, 
the  codicil  modifying  the  will  only  slightly, 
and  the  testator  having  shortly  before  the 
date  of  the  memorandum  conveyed  real  t'S- 
tate  which  would  have  caused  his  will  prac- 
tically to  effect  the  disinheriting  of  a  child. 
Re  Brookman,  11  Misc.  675,  33  N.  Y.  Supp. 
575. 

English  statute. 

The  words  of  the  English  statute  are 
"burning,  tearing,  or  otherwise  destroying:" 
it  does  not  contain  the  word  "canceling." 
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Under  this  statute  partial  or  total  can- 
celations have  been  held  nugatory  where — 

— the  testatrix  had  drawn  a  line  through 
a  leggcy,  and  had  written  on  the  margin, 
"Erased  by  me"  with  her  signature.  Lush- 
ington  V.  Onslow,  12  Jur.  4U5; 

— passages  were  stricken  through  with  a 
pen,  and  in  the  margin  the  wofd  ''canceled" 
written  with  the  initials  of  the  testator. 
Adamson's  Goods,  L.  R.  3  Prob.  &  Div.  253; 

— a  testator  drew  a  pen  through  the 
lines  of  part  of  his  will,  leaving  the  words 
legible,  and  wrote  on  the  back  of  it,  **A11 
these  arc  revoked."  Cheese  v.  Lovejov,  L. 
R-  2  Prob.  Div.  251,  46  L.  J.  Prob.  N.  S.  66, 
37  L.  T.  N.  S.  294,  25  Week.  Rep.  853 ; 

— the  attestation  clause  and  the  signa- 
tures of  the  witnesses  were  struck  through 
A'ith  a  pen,  and  the  testator's  signature  par- 
tially scratched  with  a  knife,  and  on  the 
back  the  word  "will"  was  partially  erased, 
ind  there  were  words  indicating  an  inten- 
tion to  revoke.  Godfrey's  Goods,  69  L.  T. 
N.  S.  22,  1  Reports,  484  (upon  consent  of 
liie  heir  and  next  of  kin). 

In  Brewster's  Goods,  6  Jur.  N.  S.  66,  29 
L.  J.  Prob.  N.  S.  69,  it  was  held  that  the 
A  ill  must  be  admitted  to  probate  where  it 
nas  found  after  the  death  of  the  testator, 
»ith  the  words,  "Canceled  Wm.  B.,"  w^ritten 
across  each  of  his  signatures,  which  had 
originally  been  on  each  page  and  also  at  the 
end,  and  below  the  signatures  of  the  attest- 
injT  witnesses  he  had  written  and  signed 
a  memorandum  stating  that  the  will  was 
revoked  and  canceled,  as  the  boquest  had 
been  made  nugatory  by  certain  matters 
wliich  he  stated,  and  further  that  he  intend- 
ed to  make  a  new  will  and  destroy  this. 

But  in  Harris's  Goods,  3  Swabey  &  T. 
4So,  33  L.  J.  Prob.  N.  S.  181,  10  Jur.  N. 
S.  GS4,  11  L.  T.  N.  S.  276,  it  was  held  that 
the  will  was  revoked,  but  not  the  codicil, 
where  the  will  was  written  on  six  sheets 
and  the  codicil  on  the  back  of  tlic  last  sheet, 
and  the  signature  of  the  testator  was  cut 
off  the  first  five  sheets  and  a  pen  drawn 
through  the  signature  on  the  last  sheet  at 
the  end,  and  opposite  tliere  was  written 
the  word  "canceled,"  with  the  initials  of 
the  testator  and  the  date;  there  was  evi- 
dence of  an  intent  to  revoke  the  will,  Imt 
to  preserve  the  codicil. 

In  Re  Gosling,  L.  R.  11  Prob.  Div.  79,  56 
L.  J.  Prob.  N.  S.  27,  34  Week.  Rep.  492,  60 
J.  P.  263,  a  codicil  was  held  revoked  where, 
with  its  signatures,  it  was  obliterated  with 
black  lines,  and  there  were  at  the  foot  the 
words:  **We  are  witnesses  to  the  erasure 
of  the  above,"  dated  and  duly  signed  and 
executed  bv  the  testator  and  two  witnesses 
under  the  wills  act. 

It  mav  be  noted  that  in  Morton's  Goods, 
L.  K.  12  Prob.  Div.  141,  56  L.  J.  Prob.  N.  S. 
%.  :)7  L.  T.  N.  S.  501,  35  Week.  Rep.  735,  61 
J.  P.  ^80,  a  will  was  held  revoked  on  the 
jn-ound  that  there  had  been  "a  lateral  cut- 
ting oot,"  where  the  signatures  of  the  testa- 
trix and  the  witnesses  were  scratched  out 
ts  with  a  penknife,  and  there  was  a  dated 
but  unsigned  memorandum  at  the  foot  in 
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the    testatrix'    handwriting,    declaring    the 
will  canceled  for  reasons  stated. 

e.  Substitution  of  sheets. 

Where  the  testator,  after  the  execution  of 
his  will,  took  out  several  sheets  and  sub- 
stituted others  which  he  signed,  but  did 
not  attest,  and  the  old  sheets  could  not  be 
found,  the  whole  will  was  denied  probate. 
Treloar  v.  Lean,  L.  R.  14  Prob.  Div.  49,  58 
L.  J.  Prob.  N.  S.  39,  60  L.  T.  N.  S.  612,  37 
Week.  Rep.  560. 

So,  the  whole  will  was  denied  probate 
where,  on  its  execution,  the  testator  and 
the  witnesses  had  signed  all  the  live  pages, 
and  later  he  substituted  new  pages  for  the 
first  and  second  pages,  which  he  had  de- 
stroyed, he  and  the  witnesses  signing  each 
of  the  two  new  pages.  The  court  considered 
that  the  new  pages  were  so  signed  and  sub- 
stituted as  to  be  of  effect,  if  the  rest  of 
the  will  was  of  effect,  but  that  the  last 
thr^e  sheets  had  no  effect  by  themselves, 
and  were  not  able  to  render  the  two  new 
sheets  valid.  Leonard  v.  Leonard  [1902) 
P.  243,  71  L.  J.  Prob.  N.  8.  117,  87  L.  T. 
N.  S.  145,  18  Times  L.  R.  747. 

In  Varnon  v.  Varnon,  67  Mo.  App.  534, 
the  will  was  admitted  to  probate  as  origin- 
ally written,  where,  under  the  testator's  di- 
rection, one  of  the  sheets  of  his  will  was 
taken  out  and  another  sheet  substituted,  and 
til  is  was  proved  by  the  testimony  of  a 
single  witness.  The  court  stated  that,  un- 
der its  statute,  ^partial  revocations  were 
proper,  but  that  when  there  is  revocation 
made  with  reference  to  an  alteration,  then 
it  depended  upon  the  validity  of  the  altera- 
tion. 

See  also  O'Neill  v.  Owen,  17  Ont.  Rep. 
525,   supra.  III. 

F.  Miscellaneous, 

In  Holman  v.  Riddle,  8  Ohio  St.  384, 
where,  before  the  execution  of  a  will,  an 
erasure  was  made  in  it  and  a  note  of  the 
erasure  placed  at  the  end  of  the  attestation 
clause,  and  before  the  will  was  executed 
the  erasure  was  canceled,  so  as  to  leave 
the  words  in  the  will  as  they  had  been 
originally  written,  it  was  held  that  the  will 
would  be  properly  admitted  to  probate  as 
executed,  although  the  note  at  the  end  of 
the  attestation  clause  had  been  stricken  out 
by  someone  after  the  execution  of  the  will, 
as  this  was  an  immaterial  change. 

In  Safe  Deposit  &  T.  Co.  v.  Thom,  117 
Md.  164,  83  Atl.  45,  where  it  appeared  from 
the  will  that  certain  names  and  words  had 
been  somewhat  rubbed,  and  that  some  of 
the  letters  making  up  these  names  had  been 
relined  or  retract  with  a  lead  pencil,  the 
will  was  admitted  to  probate,  the  court  con- 
sidering that  at  most  it  was  a  case  of  indi- 
cations for  the  drawing  of  a  new  will,  and 
so  of  no  effect  under  th^  doctrine  of  depend- 
ent relative  revocation. 

In  Stevens  v.  Stevens,  6  Dem.  262,  the 
will  as  originally  executed  was  admitted 
to  probate  where,  after  the  execution  of  her 


ISD 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


vill,  the  testatrix  told  tke  scrivener  she 
wished  to  bequeath  certain  furniture,  etc., 
in  a  certain  manner,  and  he  thereupon 
wrote  the  directions  on  a  separate  piece  of 
paper,  read  it  to  the  testatrix,  and  said  he 
twould  paste  it  on  the  will  when  he  reached 
iiome,  which  he  did,  cutting  into  the  will 
ior  that  purpose. 

Where  a  will  required  no  witnesses  when 
written  by  the  testator,  it  was  held  where  a 
testator  had  made  a  holographic  will  with 
witnesses,  and  thereafter  had  made  in  his 
own  handwriting  chancres,  interlineations, 
and  corrections,  in  the  presence  of  a 
single  witness,  that  the  will  as  changed 
was  properly  admitted  to  probate.  Re 
Fuquet,  11  Phila.  76. 

In  Ex  parte  Ilchester,  7  Ves.  Jr.  348,  6 
Revised  Rep.  138,  where  a  testator,  after 
making  his  will,  had  added  several  unat- 
tested papers  indicating  or  making  a  dif- 
ferent appointment  of  guardianship  of  his 
children  from  that  contained  in  the  will, 
it  was  held  that  the  will  appointment 
would  stand,  and  that  it  was  not  revoked 
by  these  other  papers  not  executed  in  tes- 
tamentary form  or  with  testamentary  re- 
quirements, the  court  referring  to  the  stat- 
ute of  Charles  II.,  as  to  testamentary 
guardians. 

It  may  be  noted  that  in  Re  Stickney,  41 
Misc.  70,  83  N.  Y.  Supp.  660,  the  court,  in 
stating  that  the  will  should  be  admitted  to 
probate  "with  an  express  declaration  enu- 
merating each  provision  which  is  annulled 
by  reason  of  a  change  m*ade  subsequent  to 
its  execution,"  no  doubt,  means  tnat  the 
will  should  be  admitted  to  probate  as  orig- 
inally written.  B.  B.  B. 
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JAMES  W.  DURHAM,  Plff.  in  Err., 

V. 

STATE  OF  TENNESSEE. 

(—  Tenn.  — ,  163  S.  W.  447.) 

Brldence  —  character  —  effe<;t  of  pre- 
sumption. 

1.  The  offering  by  accused  of  evidence  as 
to  his  good  character  for  truth  and  vera- 
city does  not  deprive  him  of  the  presump- 
tion that  his  character  for  peace  and  quiet- 
ness is  good. 

Same  •*  presumption  of  good  character 
—  effect  as  evidence. 

2.  The  presumption  of  the  good  character 
for  peace  and  quietness  of  one  accused  of 
murder  cannot  be  considered  as  evidence 
in  his  favor,  in  addition  to  the  presumption 
of  innocence,  to  raise  a  reasonable  doubt  of 
guilt  in  the  minds  ^of  the  jury. 

(November  29,  1013.) 

Note.  —  For  presumption  as  to  good  char- 
acter of  defendant  in  criminal  case,  see  note 
to  People  T.  Lingley,  46  L.R.A.(N.S.)  342. 
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ERROR  to  the  Circuit  for  Sumner  Coun- 
ty to  review  a  judgment  convicting  de- 
fendant of  murder  in  the  second  degree. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ed  T.  Seay,  Baskervllle  & 
Collier,  and  J.  T.  Durham  for  plaintiff  in 
error. 

Mr.  William  H.  Swiggart,  Jr.,  Assist- 
ant Attorney  General,  for  the  State. 

Williams,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error,  Durham,  was  tried  and 
convicted  of  murder  in  the  second  degree. 
His  defense  was  self-defense;  and  he  has 
appealed  and  assigned  numerous  errors,  one 
only  of  which  will  be  treated  and  disposed 
of  in  this  opinion. 

The  trial  judge  in  his  charge  to  the  jury 
said:  "Every  defendant  is  entitled  to  the 
benefit  of  his  good  character  when  it  is 
shown  in  proof.  If  the  good  character  of 
the  defendant,  considered  in  connection 
with  the  other  proof,  creates  a  reasonable 
doubt  of  his  guilt,  you  should  acquit/' 

The  defendant  submitted  the  following 
request  to  charge,  which  was  refused,  and 
therefor  error  is  assigned:  "I  further 
chaige  that  the  defendant  is  presumed  to 
have  a  good  character  until  the  contrary  is 
shown  by  competent  evidence;  and  this 
good  character  stands  as  a  witness  for  him 
and  in  his  favor  upon  every  issue  in  the 
case.  The  defendant  is  always  entitled  to 
the  benefit  of  his  good  character,  and  the 
jury  may  look  to  this,  with  the  other  evi- 
dence, to  see  whether  there  is  a  reasonable 
doubt  as  to  his  guilt." 

The  defendant  had  offered  no  testimony 
to  show  his  good  character  for  peace  and 
quietness;  but  he  did  testify  in  his  own  be- 
half, and  offered  evidence  in  support  of 
himself  as  a  witness  to  the  effect  that  his 
character  for  truth  and  veracity  was  good. 

It  is  insisted  for  the  state  that  defend- 
ant thus  put  his  character  in  evidence,  and 
is  not,  on  that  account,  entitled  to  the  law's 
presumption  of  a  good  character,  since  a 
presumption  is  operative  only  in  the  ab- 
sence of  proof.  In  this  there  is  a  failure 
to  distinguish  between  the  good  character 
of  an  accused  (for  peace  and  quietness) 
and  the  good  character  of  an  accused  as  a 
witness  (for  truth  and  veracity).  Powers 
V.  SUte,  117  Tenn.  363,  97  S.  W.  816.  The 
putting  by  a  defendant  of  the  latter  to 
proof  cannot  have  the  effect  of  putting  with 
it  the  former,  against  his  intent  and  inter- 
est. 

So  that  we  are  of  opinion  that  there  is 
nothing  in  this  counter  insistence  of  the 
state  that  embarrasses  the  defendant  in  his 
reliance  upon  the  error  assigned,  the  pur- 
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port  of  which  is  that  there  is  a  presump- 
tion of  a  good  character  in  favor  of  an  ac- 
cused which,  as  would  a  fact,  stands  as  a 
witness  for  him,  to  be  looked  to  bj  the  jury 
as  haying  effect  upon  reasonable  doubt  of 
his  guilt,  even  where  he  does  not  offer  to 
set  up  a  good  character  for  peace  and  quiet- 


The  contention  does  not  lack  support  of 
authority  that  is  entitled  to  great  consider- 
ation. The  circuit  court  of  appeals  of  the 
sixth  circuit,  in  Mullen  t.  United  States, 
46  C.  C.  A.  22,  lOG  Fed.  892,  in  an  opinion 
by  Mr.  Justice  »Day,  then  circuit  judge, 
dealt  with  a  like  contention.  There  the 
trial  judge  refused  a  request  to  charge  as 
follows:  "You  are  charged  that  the  law 
presumes  the  good  character  of  the  accused, 
and  such  presumption  is  to  be  considered 
as  evidence  in  favor  of  the  accused  in  con- 
sidering the  question  of  the  guilt  or  in- 
nocence.** 

The  court  held  that  it  was  error  to  refuse 
this  request,  and  said:  "The  conunent  of 
the  judge  in  his  charge  and  the  several  re- 
fusals to  charge  in  the  exceptions  noted 
raise  the  question  whether,  in  a  criminal 
trial,  in  a  court  of  the  United  States,  where 
no  testimony  has  been  offered  as  to  the  pre- 
vious good  character  of  the  accused,  a 
presumption  of  such  good  character  exists 
in  favor  of  the  accused,  of  which,  upon  a 
request  to  that  effect,  the  jury  should  be 
instructed.  The  Supreme  Court  of  the 
United  States,  dealing  with  the  presump- 
tion of  innocence  in  criminal  trials,  in  the 
case  of  Coffin  v.  United  States,  156  U.  S. 
432,  460,  39  L.  ed.  481,  493,  15  Sup.  a. 
Rep.  394,  405  (opinion  by  Mr.  Justice 
White),  said: 

**  The  fact  that  the  presumption  of  inno- 
cence is  recognized  as  a  presumption  of  law, 
and  is  characterized  by  the  civilians  as  a 
pre9umptio  juris,  demonstrates  that  it  is 
evidence  in  favor  of  the  accused;  for  in  all 
systems  of  law  legal  presimiptions  are  treat- 
ed as  evidence  giving  rise  to  resulting  proof 
to  the  full  extent  of  their  legal  efficacy.' 

This  reasoning  applies  to  the  presump- 
tion, if  such  exists,  of  good  character  of  the 
aeeused,  and  should  be  given  in  the  charge 
to  the  jury,  where  a  specific  request  on 
that  subject  is  made  at  the  trial.  Does 
such  presumption  exist?  We  fail  to  find 
any  difference  of  opinion  in  the  well-recog- 
nixed  text  writers  upon  this  subject.  All 
assert  that  a  presumption  exists  in  favor 
of  the  accused,  in  the  absence  of  testimony, 
that  he  had  a  good  character  previous  to  the 
time  of  the  alleged  commission  of  the  of- 
fense in  question.  It  is  true  that  the  gov- 
ernment may  not  attack  the  character  of 
the  accused  until  he  puts  it  in  issue  by  af- 
firmative testimony  on  his  part.  He  is  not 
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obliged  to  do  this,  but  may,  if  he  sees  fit, 
rest  upon  the  presumption  raised  by  the 

"It  is  true  that  there  are  cases  which 
hold  that,  where  there  is  no  testimony  upon 
the  subject,  the  court  is  not  obliged  to  say 
anything  to  the  jury,  either  one  way  or 
the  other.  But,  if  the  presumption  exists 
in  favor  of  the  accused,  it  cannot  be  avsil- 
able  to  him  unless  he  can  have  an  instruc- 
tion advising  the  jury  of  this  proposition 
of  law.  This  presumption,  to  the  extent  to 
which  it  exists,  though  less  important,  is 
as  much  his  right  in  a  criminal  trial  as  the 
presumption  in  favor  of  his  innocence.  It 
is  in  consonance  with  the  general  principle- 
of  law  that  a  man  is  presumed  to  stand 
ordinarily  well,  and  to  have  at  least  the- 
average  qualities  of  morality  and  good  con- 
duct." 

In  a  learned  opinion,  Mr.  Justice  White,, 
in  Coffin  v.  United  States,  supra,  as  noted,, 
undertook  to  demonstrate  that  the  presump- 
tion of  innocence  is  tantamount  to  evidence- 
in  favor  of  the  accused,  but  further  said^ 
"The  evolution  of  the  principle  of  the  pre- 
sumption of  innocence,  and  its  resultant, 
the  doctrine  of  reasonable  doubt,  .  .  . 
indicates  the  necessity  of  enforcing  the  one 
in  order  that  the  other  may  continue  to  ex- 
ist. Whilst  Rome  and  the  Medievalists 
taught  that,  wherever  doubt  existed  in  a 
criminal  case,  acquittal  must  follow,  the 
expounders  of  the  common  law,  in  their 
devotion  to  human  liberty  and  individual 
rights,  traced  this  doctrine  of  doubt  to  its 
true  origin, — the  presumption  of  innocence, 
— and  rested  it  upon  this  enduring  basis.'* 

The  argument  of  appellant  is  that  the 
presumption  of  a  good  character  should^ 
treated  as  a  law-assumed  fact,  strengthen 
the  presumption  of  innocence,  and  thereby 
strengthen  that  which  is  thus  declared  to> 
be  the  result  of  the  presumption  of  inno- 
cence,— ^the  reasonable  doubt. 

We  deem  the  error  in  this  contention  andf 
in  the  authority  relied  on  in  its  support 
to  be  in  assuming  that  the  presumption  of 
good  character  may  be  conceived  of  as  not 
incorporated  in  and  as  a  part  of  the  pre- 
sumption of  innocence,  and  that  it  may  be 
resorted  to  as  an  independent  probative  ele- 
ment to  reinforce  the  presumption  of  inno- 
cence, with  like  effect  upon  itis  resultant, — 
the  doubt.  When  the  law  affords  to  an* 
accused  the  presumption  of  innocence,  that, 
in  its  inclusive  nature,  tends  to  produce* 
the  resultant  doubt.  Neither  that  presump- 
tion nor  its  resultant  is  to  be  strengthened* 
by  the  other  or  included  presumption,  a» 
such;  but  the  production  by  defendant  of 
proof  of  the  fact  of  good  character,  in  liei> 
of  the  presumption,  may  operate  to  increase- 
the  weight  of  the  presumption  of  innocence^. 
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and,  therefore,  the  doubt.  Phelan  ▼.  State, 
114  Tenn.  483,  507,  88  S.  W.  1040,  and 
cases  in  accord. 

But,  when  so  produced,  the  proof  is  per- 
force in  lieu  of  the  presumption.  If  each 
be  truly  probative  in  nature,  would  this  be 
the  case? 

At  least  two  learned  authors,  in  their 
treatises  on  the  law  of  evidence,  deny  that 
the  presumption  of  innocence  (and,  of 
course,  the  presumption  of  good  character) 
is  of  probative  force  or  is  to  be  weighed 
as  evidence,  and  criticize  the  opinion  de- 
livered by  Mr.  Justice  White  as  follows: 
^'The  presumption  .  .  .  may,  in  a  sense 
be  called  'an  instrument  of  proof*  or  some- 
thing 'in  the  nature  of  evidence,'  in  tliat 
it  determines  from  whom  evidence  shall 
come;  or  it  may  be  called  a  substitute  for 
evidence,  in  the  sense  that  it  counts  at  the 
outset  for  evidence  enough  to  make  a  pri- 
ma facie  case;  but  it  is  not  evidence  in  the 
true  sense.  It  is  not  probative  matter, 
which  may  be  a  basis  of  inference  and 
weighed  and  compared  with  other  matter 
of  a  probative  nature/'  1  Elliott,  £v.  § 
93;  Thayer,  Ev.  676;  3  Harvard  L.  Rev. 
148-166. 

We  think  it  clear,  under  either  view,  if, 
indeed,  the  views  are  divergent  and  may 
not,  on  a  true  analysis  of  the  opinion  of  Mr. 
Justice  White,  be  harmonized,  that  the  pre- 
sumption of  a  good  character  may  not  be 
a  basis  of  inference  for  the  purpose  of  add- 
ing weight  to  the  presumption  of  inno- 
cence or  its  logical  resultant.  One  presump- 
tion may  not  supplement  or  augment  an- 
other, where  one  is  but  a  part  of  the  other. 

Several  courts  have  had  the  point  urged 
on  us  for  error  under  review,  and  their 
opinions  demonstrate  the  unsoundness  of 
the  decision  in  Mullen  v.  United  States, 
supra,  and  the  unfairness  of  its  rule  in  ap- 
plication. 

McKinstry,  J.,  in  People  v.  Johnson,  61 
Cal.  142,  said:  "If,  in  the  absence  of  evi- 
dence on  the  subject,  the  presumption  of 
good  character  is  to  weigh  as  much  in  his 
[accused's]  favor  as  affirmative  proof  of  it, 
the  necessity  of  proving  good  character 
would  never  arise;  and  the  prosi*cution 
would  frequently  be  in  a  worse  case  than 
if  evidence  of  good  character  had  been  giv- 
en— since  the  prosecution  would  be  de- 
barred from  introducing  evidence  to  over- 
come the  presumption.  When  it  is  said 
that  good  character  is  to  be  presumed,  it 
is  only  said  that,  in  the  absence  of  evidence, 
the  jury  should  not  attribute  to  defendant 
a  general  bad  character  with  respect  to  the 
qualities  involved  in  the  alleged  offense,  nor 
give  weight  to  his  assumed  bad  character  in 
determining  the  question  whether  the  evi- 
dence established  his  guilt."  ^ 
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In  Addison  v.  People,  193  IlL  405,  419,  62 
N.  E.  235,  239,  in  reference  to  a  request  to 
charge,  submitted  by  defendant,  "that  the 
law  not  only  presumes  that  the  defendant 
is  innocent  until  he  is  proven  guilty  beyond 
any  reasonable  doubt,  but  the  law  also  pre- 
sumes that  the  defendant  has  a  good  char- 
acter ...  as  a  law-abiding,  peaceable 
citizen  until  the  contrary  is  shown  by  the 
evidence,  and  it  is  not  necessary  for  the 
defendant  to  prove  his  reputation  in  tnat 
respect,  .  .  .  and  that,  without  any 
proof  on  the  subject,  .  .  .  [the  jury] 
should  take  the  good  character  of  defendant 
into  consideration  in  making  up  their  ver- 
dict," the  court,  after  reasoning  as  did  the 
California  court,  further  said:  "Defendant 
did  not  choose  to  put  his  reputation  in  is- 
sue or  prove  that  it  was  good,  but  sought 
by  the  instruction  all  the  benefit  of  an  af- 
firmative finding  of  such  fact  without  proof 
or  an  opportunity  to  combat  the  claim  or 
prove  the  negative.  If  the  instruction  were 
the  law,  a  defendant  need  never  prove  good 
reputation,  but  could  take  the  benefit  of 
proof  which  ...  he  could  not  make." 
See  also  People  v.  Bodine,  1  Denio,  281, 
316;  Banner  v.  State,  54  Ala.  127,  26  Am. 
Rep.  662. 

We  therefore  rule  that  the  accused  was 
not  entitled  to  have  the  request  charged. 

By  this  it  is  not  to  be  understood  that 
there  is  no  presumption  of  good  character 
in  favor  of  a  defendant  in  a  criminal  prose* 
cution  as  above  outlined,  and  also  in  the 
sense  that,  in  the  absence  of  proof  on  the 
subject,  the  jury  is  not  warranted  in  as- 
suming that  he  is  of  bad  character  in  re- 
spect of  the  particular  trait  or  quality 
involved  in  the  alleged  crime,  which,  as  seen 
above,  is  peace  and  quietness,  in  a  prosecu- 
tion for  homicide.  Powers  v.  State,  117 
Tenn.  303,  97  S.  W.  815;  People  v.  Bonier, 
103  Am.  St.  Rep.  807,  annotation. 

Other  assignments  of  errors  are  disposed 
of  in  the  judgment  entered.    Affirmed. 
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MARY  BERGER,  Plff.  in  Err., 

V. 

M.  D.  KIRBY,  Admrx.,  etc.,  of  M.  W.  Kirby, 
Deceased,  et  al. 

(105  Tex.  611,  163  S.  W.  1130.) 

Evidence  ^  common-law     marriage  «- 
character  of  community  and  woman. 

1.  Upon  the  question  of  the  existence  vel 
non  of  a  common-law  marriage  between  a 
decedent  and  a  woman  claiming  his  prop- 
erty, evidence  is  admissible  of  the  character 
of  the  community  in  which  she  lived  and  her 
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own  charmcter  for  virtue,  to  interpret  the 
association  of  decedent  with  her. 

Same  —  testimony  as  to  marrla^. 

2.  One  claiming  to  be  the  common-law 
wife  of  a  decedent  cannot  testify  that  she 
married  him,  as  it  is  a  mere  conclusion,  and 
has  no  tendency  to  prove  a  common-law 
marriage. 

Witness  —  marriage  *-  transaction  with 
decedent. 

3.  One  claiming  the  property  of  a  dece- 
dent as  his  common-law  wife  is  not  com- 
petent to  testify  to  the  making  of  a  contract 
of  marriage  with  him. 

Estoppel  —  recital  In  deed  ^  buying 
peace. 

4.  A  recital  in  a  deed  sought  from  one 
claiming  as  the  widow  of  the  deceased  own- 
er, to  prevent  litigation, -that  she  was  the 


surviving  wife  of  decedent,  does  not  estop 
adverse  claimants  from  contesting  that  fact. 

(February  26,  1913.) 

ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  in  defendants' 
favor  in  an  action  to  establish  title  to  cer- 
tain property  which  plaintiff  claimed  as 
widow  of  the  deceased  owner.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parks,  Patton,  8c  Plowman, 
Etheridge  &  McCormick,  and  Thomas 
&  Rhea,  for  plaintiff  in  error: 

It  was  only  necessary  that  the  parties 
presently  agreed  to  become  then  and  thence- 
forth husband  and  wife. 


^oie,  ^  Applicability  of  diaqualiflcation 
statute  to  testimony  of  alleged  spouse 
to  establish  marriage  in  order  to  suc' 
ceed  to  share  of  the  decedenVs  prop" 
erty. 

For  eases  upon  the  general  question  as  to 
whether  or  not  disqualification  statutes  ap- 
ply to  proceedings  involving  the  succession 
or  distribution  of  estates  of  decedents,  see 
note  appended  to  Whitehead  v.  Kirk,  post, 
187. 

By  the  great  weight  of  authority  a  per- 
son claiming  to  succeed  to  a  share  of  a 
deceased  person's  estate  on  the  ground  that 
he  or  she  is  the  surviving  spouse  is  incom- 
petent as  a  witness  to  establish  the  fact 
of  marriage,  where  the  marriage  is  disputed 
by  those  who  would  otherwise  succeed  to 
the  estate. 

The  doctrine  holding  to  be  disqualified  as 
a  witness  in  her  own  favor  a  person  seek- 
ing to  succeed  to  the  estate  of  a  deceased 
person,  on  the  claim  of  marriage,  where  the 
fact  of  marriage  is  in  dispute,  is  asserted 
although  the  sUitutes  of  the  different  states 
▼ary  more  or  less  in  their  disqualifying  pro- 
visions, and  although  there  is  a  conflict 
among  the  states  as  to  the  applicability  of 
the  disqualifying  statute  to  contests  over 
the  succession  to  the  estates  of  decedents. 
In  the  note  appended  to  Whitehead  v.  Kirk, 
post,  187,  the  diffejent  statutes  are  set  out 
m  substance. 

Under  a  general  ejCclusion  statute  a  per- 
son claiming  to  be  the  wife  of  a  deceased 
person  was  held  incompetent  as  a  witness 
to  prove  the  celebration  of  her  marriage 
with  the  deceased,  as  well  as  other  facts  at- 
tending their  cohabitation,  in  Redgrave  v. 
Redgrave,  38  Md.  93,  and  Dcnison  v.  Deni- 
son,  35  Md.  361;  and  in  Bowman  v.  Little, 
101  Md.  273,  61  Atl.  223,  667,  1084,  the  fore- 
going rule  was  also  held  to  apply  to  evi- 
dence of  the  claimant  generally,  although, 
by  the  terms  of  the  statute  then  in  force, 
the  difloualification  is  restricted  to  trans- 
actions nad  with  or  statements  made  by  the 
intestate. 

Compare  with  Jones  v.  Jones,  36  Md.  447, 
11  Am.  Rep.  605,  holding  that  the  dis- 
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qualifying  provision  of  the  statute  does  not 
apply  to  persons  seeking  to  succeed  to  the 
estate  of  a  deceased  person  on  the  ground 
of  heirship,  where  this  fact  is  disputed  by 
other  persons  who  otherwise  would  con- 
cededly  be  entitled  to  the  estate.  It  is  held 
by  the  court  that  it  is  very  clear  that  those 
persons  do  not  come  within  either  the  let- 
ter or  spirit  of  the  exception  which  is  al- 
leged to  exclude  them;  that  the  object  of 
the  act  was  to  place  the  parties  upon  an 
equal  footing,  and  to  exclude  the  other 
party  when  one  party  to  the  contract  was 
dead.  The  court  said  that  there  is  no 
contract  between  the  deceased  and  those 
claiming  as  his  heirs  which  the  latter 
are  endeavoring  to  enforce  against  his  es- 
tate; nor  is  the  proceeding  against  his 
testatrix  for  the  purpose  of  establishing 
a  charge  against  her  intestate  or  his  estate, 
but  it  is  a  contest  between  his  widow  and 
the  appellees,  who  claim  to  be  next  of  kin 
and  heirs  at  law  of  the  intestate,  as  to  the 
manner  in  which  his  estate  shall  be  dis- 
tributed, the  widow  claiming  the  whole  and 
the  alleged  heirs  one  half. 

Testimony  of  the  alleged  widow  of  the 
decedent  as  to  her  marriage  with  the  dece- 
dent and  as  to  verbal  contracts,  conversa- 
tions, and  transactions  with  him  to  estab- 
lish such  marriage,  is  excluded  by  a  statute 
providing  that  no  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  ac- 
tion or  proceeding  when  the  adverse  party 
is  a  representative '  of  a  deceased  person 
shall  be  permitted  to  testify  to  any  trans- 
action or  conversation  between  the  deceased 
person  and  the  witness.  Sorensen  v.  Soren- 
sen,  66  Neb.  729,  77  N.  W.  68. 

Under  the  Illinois  statute  a  person  claim- 
ing to  be  the  common-law  wife  of  a  dece- 
dent is  not  competent  to  testify  to  the  fact 
of  marriage  and  other  facts  as  tending  to 
show  that  the  marriage  relation  existed  be- 
tween the  deceased  and  herself,  in  order  te 
establish  herself  as  an  heir  of  the  decedent. 
Laurence  v.  Laurence,  164  111.  367,  45  N.  E. 
1071,  overruling,  upon  this  point,  Brown  v. 
Brown,  142  111.  409,  32  N.  E.  600. 

A  woman  claiming  to  be  the  lawful  widow 
of  a  deceased  person,  whose  claim  in  that  re- 
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Simmons  ▼.  Simmons,  —  Tex.  CiT.  App. 
— ,  30  S.  W.  630;  Baker  ▼.  Ashe,  80  Tex. 
356,  16  S.  W.  36;  San  Antonio  &  A.  P.  R. 
Co.  T.  Robinson,  73  Tex.  277,  11  S.  W. 
327;  International  &  G.  N.  R.  Co.  t. 
Welch,  86  Tex.  204,  40  Am.  St.  Rep.  820, 
24  S.  W.  390;  Missouri,  K.  &  T.  R.  Co.  t. 
Rodgers,  89  Tex.  67^,  36  S.  W.  243;  Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  Greer,  22  Tex. 
Civ.  App.  5,  53  S.  W.  58;  Missouri,  K.  & 
T.  R.  Co.  ▼.  Mills,  27  Tex.  Civ.  App.  246, 
66  S.  W.  74;  Citizens  R.  Co.  v.  Sinclair, 
36  Tex.  Civ.  App.  266,  81  S.  W.  329; 
Yoakum  v.  Mettasch,  —  Tex.  Civ.  App.  — , 
26  S.  W.  129. 

While  inadequacy  of  consideration  alone 
will  not  be  a  sufficient  reason  for  setting 


aside  and  canceling  a  deed«  such  inade- 
quacy and  the  showing  in  connection  there- 
with that  the  plaintiff  was  borne  down  by 
grief  bj  reason  of  the  death  of  her  hus- 
band at  the  time  of  the  execution  of  the 
deed  will,  in  law,  constitute  good  and  valid 
grounds  for  setting  aside  and  canceling 
such  deed. 

Vamer  v.  Carson,  59  Tex.  303;  Allen  v. 
Stephanes,  18  Tex.  672;  Putnam  v.  Brom- 
well,  73  Tex.  465,  11  S.  W.  491;  McFaddin 
V.  Vincent,  21  Tex.  67 ;  Howard  ▼.  Howard, 
87  Ky.  616,  1  L.RJ^.  611,  9  S.  W.  411; 
Mayer  v.  Swift,  73  Tex.  370,  11  S.  W.  378; 
Moreland  v.  Atchison,  19  Tex.  311. 

It  was  immaterial  to  any  issue  as  to 
whether   the   plaintiff   was   ''claaaed   as  a 


gard  is  denied  by  others  having  or  asserting 
interest  as  heirs  in  his  estate,  is  incompetent 
to  testify  to  the  fact  of  her  marriage  in  a 
proceeding  in  which  she  seeks,  as  dis- 
tributee, a  portion  or  all  of  his  personal 
property,  unless  her  status  as  the  widow  of 
the  decedent  has  been  conceded  or  estab- 
lished by  the  decree  of  a  court  of  competent 
jurisdiction.  Re  Maher,  210  IlL  160,  71  N. 
£.442. 

In  a  partition  proceeding  one  seeking  to 
establish  her  marriage  to  the  deceased  own- 
er of  the  land  is  not  a  competent  witness 
against  an  heir  of  the  decedent.  Crane  v. 
Stafford,  217  Illi  28,  75  N.  E.  424. 

Where  the  cohabitation  relied  upon  to  es- 
tablish the  relation  of  husband  and  wife 
is  not  illicit,  the  alleged  widow  is  a  com- 
petent witness  to  the  fact  of  her  marriage, 
in  a  proceeding  in  the  probate  court  by  her 
to  establish  her  rights  in  the  property  of 
the  deceased  as  his  wife,  but  where  the 
main  issue  is  the  fact  of  marriage,  the  party 
who  is  attempting  to  enforce  the  rights 
based  upon  the  existence  of  such  relation  is 
within  the  provision  of  the  statute,  and  is 
disqualified  as  a  witness.  Collard  v.  Burch, 
138  Mo.  App.  98,  119  S.  W.  1009. 

And  a  woman  is  not  a  competent  witness 
to  prove  her  marriage  to  the  deceased  per- 
son or  any  conversations  with  him,  or  his 
treatment  of  her  While  they  lived  together 
as  husband  and  wife,  for  the  purpose  of 
establishing  the  marriage  relation,  in  order 
to  entitle  her  to  a  wife's  interest  in  the 
property.  Lyons  v.  Lyons,  101  Mo.  App. 
494,  74  S.  W.'^467. 

In  a  proceeding  to  establish  her  rights  in 
the  estate  of  the  deceased  person  as  his  wife, 
the  alleged  wife  is  not  a  competent  witness 
as  to  a  verbal  contract  of  marriage  con- 
stituting a  common-law  marriage  which  she 
claims  was  entered  into  with  the  decedent. 
Imboden  v.  St.  Louis  Union  Trust  Co.  Ill 
Mo.  App.  220,  86  S.  W.  263. 

In  Green  v.  Green,  126  Mo.  25,  28  S.  W. 
752,  1008,  however,  it  is  held  that  a  woman 
claiming  property  as  the  wife  of  the  de- 
ceased pers(»  is  a  competent  witness  to 
establish  the  marriage. 

The  statutory  provision  that,  in  an  ac- 
tion or  proceeding  where  the  adverse  party 
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sues  or  defends  as  executor,  administrator, 
or  legal  representative  of  any  deceased  per- 
son, or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person,  a 
party  in  interest  or  to  the  record  shall  not 
be  permitted  to  testify  in  his  own  behalf 
as  to  any  transaction  had  by  him  with,  or 
any  statement  made  to  him  by,  any  such 
deceased  person,  disqualifies  as  a  witness 
in  her  own  behalf  a  woman  claiming  the 
property  of  the  decedent  as  his  wife,  where 
the  fact  of  the  marriage  is  the  chief  issue 
in  the  proceedings.  Nelson  v.  Carlson,  48 
Wash.  651,  94  Pae.  477;  Weatherall  v. 
Weatherall,  66  Wash.  344,  106  Pac.  822. 

In  a  contest  between  tiie  wife  ajid  chil- 
dren of  decedent  and  his  collateral  heirs  as 
to  who  is  entitled  to  his  estate,  the  heirs 
attacking  the  validity  of  the  marriage  of 
decedent  and  the  legitimacy  of  the  children 
on  the  ground  that  the  marriage  -was  for- 
bidden by  statute,  the  alleged  wife  is  not  a 
competent  witness  as  to  the  fact  of  the 
marriage,  or  that  she  and  decedent  lived  as 
husband  and  wife.  Hopkins  v.  Bowers,  111 
N.  C.  176,  16  S.  E.  1. 

In  a  suit  by  the  children  and  heirs  of 
their  deceased  mother  to  recover  her  inter- 
est in  community  property  the  defendant, 
who  is  alleged  to  have  been  the  husband  of 
the  decedent,  is  incompetent  as  a  witness  in 
his  own  behalf  to  deny  the  marriage.  Edel- 
stein  V.  Brown,  100  Tex.  403,  123  Am.  St. 
Rep.  816,  100  S.  W.  129- 

In  Lorimer  v.  Lorimer,  124  Mich.  631, 
83  N.  W.  609,  it  is  held  that  a  woman 
claiming  to  be  the  wife  of  decedent,  and  as 
such  entitled  to  a  wife's  interest  in  bis 
estate,  is  disqualified  as  a  witness  to  estab- 
lish the  marriage  contract,  since  this  con- 
stitutes a  claim  against  the  estate  within 
the  meaning  of  the  statute.  The  court  rea- 
sons that  if  the  claimant  had  presented  a 
claim  for  services  as  housekeeper  for  the 
time  she  lived  with  the  decedent,  there 
would  be  no  question  but  what  ahe  was  in- 
competent as  a  witness  in  her  own  behalf, 
and  it  is  said  that  the  rule  equally  applies 
where,  instead  of  seeking  to  enf<M'ce  a  claim 
for  services  based  on  a  contract  for  hire, 
she  seeks  to  obtain  one  half  of  the  estate 
of  the  deceased  upon  the  ground  that  she  is 
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prostitute,**  and  the  court  erred  in  holding 
it  nutterial  to  anj  iasue  in  the  case. 

IngerMl  t.  McWillie,  87  Tex.  647,  30  8. 
W.  869;  liisaouri,  K.  &  T.  R.  Go.  ▼.  Grea- 
flon,  101  Tez.  335,  107  S.  W.  527. 

Spcdfie  acts  tending  to  show  prostitu- 
tion were  not  admissible  in  evidence  for 
the  purpose  of  showing  her  general  repu- 
tation as  a  common  prostitute,  or  for  any 
oilier  purpose,  and  could  only  tend  to 
prejudice  the  jury  against  the  plaintiff. 

Missouri,  K.  &  T.  R.  Go.  v.  Greason, 
supra;  Pefferling  ▼.  State,  40  Tex.  487; 
Diney  ▼.  State,  1  Tex.  App.  33;  Rogers  ▼. 
State,  1  Tex.  App.  187;  Jenkins  ▼.  State^ 
1  Tex.  App.  346;  Mayo  v.  State,  7  Tex. 
App.  342;  Lawson  ▼.  State,  17  Tex.  App. 


292;  State  t.  Ogden,  39  Or.  195,  65  Pac. 
449;  Boddie  ▼.  SUte,  52  Ala.  395;  Pleas- 
ant V.  State,  15  Ark.  624;  Rice  ▼.  State, 
35  Fla.  236,  48  Am.  St  Rep.  245,  17  So. 
286;  Gamp  ▼.  State,  3  Ga.  417;  State  ▼. 
McDonough,"  104  Iowa,  6,  73  N.  W.  357; 
Wilson  V.  State,  16  Ind.  392;  State  v. 
Brown,  55  Kan.  766,  42  Pac.  363;  Shart- 
zer  V.  State,  63  Md.  149,  52  Am.  Rep.  501; 
Com.  V.  Regan,  105  Mass.  593;  People  ▼. 
McLean,  71  Mich.  309,  15  Am.  St.  Rep. 
263,  38  N.  W.  917 ;  State  ▼.  White,  35  Mo. 
500;  Myers  v.  Stete,  51  Neb.  517,  71  N. 
W.  33;  State  v.  Campbell,  20  Nev.  122, 
17  Pac.  620;  State  ▼.  Forshner,  43  N.  H. 
89,  80  Am.  Dec  132;  Territory  v.  Pino,  9 


hia  wife  by  virtue  of  a  contract  of  mar- 
riase. 

Under  the  Iowa  Code,  a  woman  who 
claimed  to  be  the  conmion-law  wife  of  the 
deceased  person  is  incompetent  as  a  witness 
to  testify  as  to  couTersations  with  the  de- 
ceased for  the  purpose  of  establishing  the 
agreement,  but  sucn  testimony  is  in  part 
admissible  as  proof  of  her  intent  and  the 
circumstances  under  which  her  relations 
with  the  decedent  commenced.  Re  Wittick, 
—  Iowa,  — ^  ]45  N.  W.  913. 

It  has,  however,  been  held  that  where 
the  contest  is  between  the  parties  claiming 
to  be  the  distributees  in  an  estate  of  an 
intestate,  one  of  whom  is  the  alleged  widow 
of  the  decedent,  she  is  competent  to  testify 
to  the  fact  of  her  marriage  with  the  dece- 
dent, since  the  estate  of  the  decedent  is  not 
interested  in  the  result  of  the  controversy 
within  the  meaning  of  the  statute.  Kolen  v. 
Doss,  133  Ala.  259,  31  So.  969. 

And,  in  the  administration  of  an  estate 
of  the  intestate,  a  person  claiming  to  be  his 
wife  is  competent  to  testify  in  her  own 
favor  as  to  a  marriage  contracted  between 
herself  and  the  decedent,  and  the  facts 
leading  up  thereto,  since  an  application  for 
letters  of  administration  upon  the  estate 
of  a  deceased  person  is  not  a  suit  insti- 
tuted bv  a  personal  representative  of  such 
deceased  person,  and  hence  does  not  come 
within  the  terms  of  a  statute  which  declares 
that  where  any  suit  is  instituted  or  defend- 
ed by  the  personal  representatives  of  a  de- 
ceased person,  the  opposite  party  shall  not 
be  permitted  to  testify  in  his  own  favor 
agamst  the  deceased  as  to  transactions  or 
eommunications  with  him  in  his  lifetime. 
Buchanan  v.  Buchanan,  103  Ga.  90,  29  S. 
£.  608. 

In  Pennsylvania  there  is  an  exception  to 
the  disqualification  statute  in  effect  making 
it  inapplicable  in  issues  and  inquiries  de- 
visavit  vel  n<m  and  others,  respecting  the 
right  of  the  deceased  owner  of  property, 
between  parties  claiming  such  right  by 
devolution  on  the  death  of  the  owner.  Un- 
der this  exception  both  parties  claiming  an 
estate  under  the  same  decedent,  which  has 
devolved  upon  them  bv  descent  or  succes- 
sion, are  competent  witnesses  in  the  trial 
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of  an  issue  to  settle  their  respective  rights. 
Bowen  v.  Goranflo,  73  Pa.  357.  Under  this 
exception,  the  alleged  widow  of  a  decedent 
is  a  competent  witness  to  establish  her 
marriage  to  the  deceased,  which  is  a  matter 
of  dispute,  in  a  proceeding  by  the  daughter 
of  the  witness  to  establish  her  claim  to  the 
decedent's  estate  as  his  daughter  and  heir. 
Greenawalt  v.  McEnelley,  85  Pa.  352; 
Drinkhouse's  Estate,  151  Pa.  294,  24  Atl 
1083. 

In  a  proceeding  to  set  aside  a  will,  the 
allied  wife  of  testator  is  competent  to 
testify  to  transactions  or  communications 
with  the  decedent  which  are  relied  upon  to 
establish  a  common-law  marriage,  and  also 
to  testify  to  her  subsequent  relations  with 
decedent  up  to  the  time  of  his  death,  where 
she  disclaims  all  interest  in  his  property. 
Shorten  v.  Judd,  56  Kan.  43,  54  Am.  St. 
Rep.  587,  42  Pac.  337. 

In  an  ejectment  action  by  the  alleged  son 
of  the  testator  against  persons  claiming  to 
be  the  latter's  heirs,  the  testimony  of  the 
mother  of  the  plaintiff  is  competent  to  es- 
tablish her  marriage  with  the  decedent  prior 
to  the  birth  of  the  plaintiff,  to  establish 
the  claim  of  plaintiff  as  a  son  and  heir  of 
decedent,  since  the  witness  is  not  a  party 
to  the  action,  and  neither  is  she  interested 
in  the  event  of  the  suit  within  the  mean- 
ing of  the  disqualifying  statute,  for  any 
judgment  entered  therein  would  not  operate 
as  an  estoppel  either  for  or  against  her. 
Eisenlord  v.  Clum,  126  N.  Y.  567,  12  L.R.A. 
836,  27  N.  E.  1024. 

In  Stevens  v.  Joyal,  48  Vt.  291,  it  is  held 
that  where  the  legality  of  a  marriage  with 
decedent  in  his  lifetime  is  contested  by  his 
heirs  on  the'  ground  that  the  alleged  wife 
had  another  husband  living  at  the  time  of 
the  marriage  from  whom  uie  had  not  been 
divorced,  she  is  a  competent  witness  as  to 
the  fact  of  her  marriage  with  the  decedent, 
and  to  other  facts  tending  to  tikow  the 
validity  thereof,  where  the  only  question 
at  issue  is  the  fact  of  this  marriage,  since 
there  is  involved  merely  the  question  as  to 
the  distribution  of  the  estate,  and  the  dis- 
qualifying statute  has  no  application  under 
such  circumstances.  A.  G.  S. 
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N.  M.  598,  58  Pac.  393;  Dimmitt  ▼.  Rob- 
bing, 74  Tex.  445,  12  S.  W.  94. 

The  defendants  in  error,  Smith,  Thomas, 
Sewell,  and  those  who  claim  under  them, 
are  estopped  by  deed  to  gainsay  the  cove- 
nanted fact,  permeating  their  chain  of 
title,  that  plaintiff  in  error  was  the  wife 
of  A.  Berger,  deceased. 

Despain  v.  Wagner,  163  111.  698,  45  N. 
E.  129;  Orthwein  v.  Thomas,  127  111.  554, 
4  L.R.A.  434,  11  Am.  St.  Rep.  159,  21  N. 
E.  430;  Powers  v.  Minor,  87  Tex.  83,  26 
S.  W.  1071;  Doty  v.  Barnard,  92  Tex.  104, 
47  S.  W.  712;  Waco  Bridge  Co.  v.  Waco, 
85  Tex.  320,  20  S.  W.  137;  Corzine  v. 
Williams,  85  Tex.  499,  22  S.  W.  399;  Kim- 
bro  V.  Hamilton,  28  Tex.  661;  Hardy  v. 
DeLeon,  6  Tex.  211;  Thrower  v.  Wood,  63 
Ga.  468. 

And  this  is  true,  although  said  deed 
may  be,  by  reason  of  the  fraud  in  obtain- 
ing it,  inoperative. 

Burns  v.  Goff,  79  Tex.  236,  14  S.  W. 
1009. 

Under  the  confessed  and  established 
facts  the  deed  of  plaintiff  to  the  defendant 
Smith  was  constructively  fraudulent,  and 
she  was  entitled  as  matter  of  law  to  a 
decree  canceling  the  same. 

Nabours  v.  McCord,  100  Tex.  456,  100  S. 
W.  1162,  101  Tex.  494,  109  S.  W.  913,  111 
S.  W.  144. 

Messrs.  Ed  Sewell  and  Barry  Miller  for 
defendants  in  error. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  by  Mary  Ber- 
ger against  James  Smith,  individually,  and 
as  administrator  of  the  estate  of  A.  Ber- 
ger, deceased,  and  against  M.  D.  Kirby, 
individually,  and  as  administratrix  of  the 
estate  of  M.  W.  Kirby,  deceased,  and 
against  a  number  of  other  persons  not  nec- 
essary to  mention,  as  the  case  depends 
upon  the  right  of  plaintiff,  as  surviving 
wife  of  A.  Berger,  to  the  property  of  said 
estate.  A.  Berger  was  a  widower  (unless 
Mary  Berger  was  his  wife),  and  died  in 
Dallas,  Texas,  leaving  as  his  heirs  a 
brother  and  some  other  relatives,  whose 
names  are  unimportant.  Decedent  left  a 
considerable  estate,  and  owed  some  debts. 
Tliere  was  a  contest  over  the  granting  of 
letters  of  administration,  Mary  Berger 
claiming  to  be  the  surviving  wife  of  de- 
ceased, but  waived  her  right  to  adminis- 
ter; and  letters  were  granted  to  James  A. 
Smith. 

To  decide  the  issues  of  law  upon  which 
the  case,  as  before  this  court,  depends, 
does  not  require  a  full  statement  of  the 
facts,  but  only  those  facts  upon  which 
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plaintiff  rests  her  claim  to  have  been  the 
wife  of  A.  Berger;  for  if  there  was  mate- 
rial error  in  the  charge  of  the  court  upon 
that  question,  or  if  there  was  error  in  ex- 
cluding testimony  offered  to  prove  the  mar- 
riage, the  judgment  should  be  reversed; 
otherwise  it  must  be  affirmed. 

Mary  Berger  claimed  that  she  had  been 
servant  to  A.  Berger;  and,  after  his  wife's 
death,  he  and  plaintiff  made  an  oral  con- 
tract to  be  husband  and  wife,  and  that 
they  lived  together  as  husband  and  wife 
to  the  death  of  A.  Berger.  Upon  the  trial, 
plaintiff,  being  upon  the  witness  stand,  of- 
fered to  testify.,  in  substance,  ''that,  four 
days  after  the  death  of  A.  Berger*8  lirst 
wife,  she  and  A.  Berger  agreed  to  live 
together  as  man  and  wife,  agreed  to  be 
man  and  wife,  just  as  he  and  his  former 
wife,  Josie  Ramarez  Berger,  had  been,  and 
thenceforth  they  were  husband  and  wife 
until  the  day  of  the  death  of  A.  Berger." 
The  objection  made  is  not  stated  in  the  ap- 
plication; but  the  court  excluded  the  evi- 
dence. There  was  much  evidence  on  the 
various  issues;  but  it  is  imnecessary  to 
recite  it  here. 

The  judge  charged  the  jury  as  follows: 
"A  common -law  marriage  is  valid  in  this 
state;  and  the  issuance  of  a  marriage  li- 
cense or  marriage  ceremony  is  not  neces- 
sary to  constitute  a  common-law  marriage. 
A  common-law  marriage  exists  when  a  man 
and  woman  enter  into  an  agreement  to  be- 
come husband  and  wife,  and,  in  pursuance 
of  such  agreement,  do  live  together  and 
cohabit  as  husband  and  wife,  and  hold  each 
other  out  to  the  public  as  husband  and 
wife.  Such  agreement  to  become  husband 
and  wife  may  be  express  or  implied.  An 
express  agreement  is  where  the  parties 
thereto  expressly  agree;  and  an  implied 
agreement  is  where  the  parties  with  refer- 
ence to  the  subject-matter  is  such  as  to 
induce  the  belief,  in  the  minds  of  the  con- 
tracting parties,  that  they  intend  to  do 
that  which  their  acts  indicate  they  have 
done.  If  you  believe  from  a  preponderance 
of  the  evidence  that  the  plaintiff,  Mary 
Berger,  and  the  deceased,  A.  Berger,  agreed 
to  become  husband  and  wife,  as  is  claimed 
by  the  plaintiff,  and  that,  in  pursuance  of 
such  agreement,  they  lived  together  and 
cohabited  as  husband  and  wife,  you  will 
find  that  the  plaintiff  was  the  wife  of  A. 
Berger,  deceased.  If  you  fail  to  find,  under 
the  preceding  clause,  that  the  plaintiff  was 
the  common-law  wife  of  A.  Berger,  de- 
ceased, then  you  are  instructed  that  you 
need  proceed  no  further,  but  you  will  re- 
turn your  verdict  for  the  defendants." 
IThe  jury  returned  a  verdict  for  the  de- 
fendants. 
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Plaintiff's  right  to  recover  in  this  case 
depends  primarily  upon  the  truth  of  her 
claim  to  have  been  the  wife  of  the  deceased 
Berger.  The  best  phase  of  the  evidence 
for  the  plaintiff  is  that  her  marriage  to 
the  deceased  was  a  question  of  fact  to  be 
decided  by  the  jury;  and,  to  be  entitled  to 
a  reversal  of  the  judgment,  she  must  show 
material  error  in  the  charge  of  the  court 
to  the  jury,  or  such  error  in  admitting  or 
excluding  evidence  upon  that  issue.  The 
charge  of  the  court  gave  a  correct  rule  to 
govern  the  jury  in  deciding  the  issue  of 
marriage.  See  Grigsby  v.  Reib,  105  Tex. 
597,  —  L.R.A.(N.S.)  — ,  153  S.  W.  1124, 
opinion  filed  at  the  same  time  as  this. 
The  jury  returned  a  verdict  for  defend- 
ants; that  is,  that  Mary  Berger  was  not 
the  wife  of  Berger. 

We  now  look  for  error  which  probably 
produced  an  erroneous  conclusion  upon  the 
ftcts.  We  repeat  that  the  evidence  was 
not  conclusive  of  the  marriage;  and  the 
verdict  must  stand,  unless  error  be  shown 
in  admitting  or  excluding  evidence. 

The  character  of  cohabitation  between 
plaintiff  in  error  and  deceased  was  mate- 
rial; and  the  evidence  which  tended  to 
dhow  the  character  of  the  community  in 
which  she  lived,  and  her  own  character  for 
virtue,  were  relevant  to  interpret  the  visits 
of  Berger  and  his  association  with  the 
woman;  and  there  was  no  error  in  admit- 
ting evidence  of  these  facts. 

There  was  no  error  in  refusing  to  permit 
plaintiff  to  testify  that,  "about  four  days 
after  the  death  of  Berger 's  wife,  she  mar- 
ried Berger;"  it  was  a  conclusion.  She 
did  not  claim  to  have  been  married  under 
Ucense.  The  proposed  statement,  if  admit- 
ted, would  not  have  tended  to  prove  a  com- 
mon-law marriage. 

The  witness  was  not  competent  to  prove 
the  transaction  between  herself  and  the 
deceased  in  making  a  contract  of  marriage. 
Rev.  Stat.  art.  3690;  Edelstein  v.  Brown, 
100  Tex.  403,  123  Am.  St.  Rep.  816,  100 
8.  W.  129. 

The  deeds  made  by  Mary  Berger,  as  the 
surviving  wife  of  the  deceased,  were  mani- 
festly sought  and  made  to  prevent  litiga- 
tion,— ^buying  the  peace  of  the  adverse 
claimants.  The  recital  that  she  was  the 
•nrviving  wife  of  Berger  constitutes  no  es- 
toppel nnder  such  state  of  facta.  16  Gyc. 
pp.  687,  688;  Gannon  v.  Stockmon,  36  GaL 
£35,  95  Am.  Dec.  206.  The  charge  of  the 
court  on  the  subject  of  common-law  mar- 
riage was  practically  correct.  Grigsby  v. 
Keib,  supra. 

There  is  no  error  shown  that  requires  a 
reversal  of  the  judgment,  which  we  affirm. 
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IMOGENE  WHITEHEAD  et  al.,  Appts., 

V. 

MRS.  L.  G.  KIRK. 

(—  Miss.  — ,  61  So.  737.) 

Witness  —  testamentary  capacity  —  tes- 
timony of  wife. 

1.  A  wife  cannot,  for  the  purpose  of 
showing  the  testamentary  incapacity  of  her 
husband  in  a  will  contest,  testify  to  acts 
committed  by  him  in  her  presence,  when 
they  were  alone,  such  as  his  habits  of  in- 
toxication, his  hearing  voices  and  communi- 
cation with  spirits  of  the  dead,  his  mutter- 
ings  and  outcries  when  asleep,  delusions 
causing  him  to  arm  himself,  insults  to  her 
and  attempts  to  take  her  life,  although 
similar  acts  and  declarations  occur  in  the 
presence  of  others. 

Same  —  confession  ^  admissibility. 

2.  A  wife  cannot  testify  as  to  confession 
of  adultery  made  to  her  by  her  husband 
when  they  are  alone,  nor  as  to  his  charging 
her  with  infidelity  under  the  same  circum- 
stances. 

Same  —  evidence  against  decedent's  es- 
tate —  establishing  testamentary  in- 
capacity. 

3.  A  wife  who,  in  the  absence  of  a  will, 

Note.  —  Applicdbility  of  rule  excluding 
testimony  of  interested  person  in 
controversy  with  decedenVs  estate, 
to  controversies  over  succession  to  eS" 
tate, 

I.  Introductory,  188. 
II.  Gomparison  of  decisions  as  to  wheth- 
er or  not  statute  is  applicable. 

a.  Gases  holding  statute  not  appli- 

cable,  189. 

b.  Where    disqualification    applies 

only  to  parties  or  devisees  or 
legatees,  192. 
c  Where    disqualification    depends 
upon   character   of   testimony, 
102. 

d.  Distinction  between  proceedings 

affecting  probate  of  will  and 
proceedings  between  heirs  re- 
lating to  distribution,   194. 

e.  Gases  holding  disqualification  to 

be  absolute,  194. 
in.  Gomparison  of  decisions  with  refer- 
ence to  form  of  statute;  where  par- 
ty disqualified  when  opposite  party 
is  executor,  etc.,  194. 
IV.  Where  party  to  contract  or  cause  of 

action  is  excluded,  197. 
V.  Where   disqualification   is   limited   to 
personal  transactions  or  com- 
munications with  decedent. 

a.  Gases  holding  statute  inapplica- 

ble, 198. 

b.  Gases  holding  statute  applicable, 

202. 
VT.  Where   exclusion   limited   to  matters 
equally   within    knowledge    of    de- 
cedent, 204. 
VTI.  Where  limited  to  claims  against  de- 
cedent, 205. 
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will  inherit  all  her  hushand's  property,  is 
incompeteiit  to  testify  as  to  his  testamen- 
tary incapacity,  under  a  statute  providing 
that  one  cannot  testify  to  establisn  against 
the  estate  of  a  deceased  person  a  claim 
which  originated  during  his  lifetime. 

(May  6,   1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Yazoo  County, 
setting  aside  the  will  of  W.  J.  Kirk,  de- 
ceased.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  L.  Brown,  Barnett  &  Per- 
rin,  and  Mayes  &  Mayes  for  appellants. 

Messrs.  Whitfield,  McNeil,  A  Whit- 
Held,  for  appellee: 

Acts  are  not  communications.    The  court 


drew  the  distinction  carefully  between  the 
competency  of  acts  and  of  communicationa. 

4  Wigmore,  Ev.  §  2337. 

All  the  testhnony  of  the  wife  as  to  acta, 
the  knowledge  of  which  came  to  her  by  her. 
mere  observation  of  the  conduct  of  the 
husband,  is  competent. 

Com.  V.  Sapp,  00  Ky.  580,  29  Am.  St.  Rep. 
406,  14  S.  W.  834;  State  v.  Phelps,  2  Tyler 
(Vt.)  374;  Babcock  v.  Booth,  2  Hill,  181,  38 
Am.  Dec.  678;  Storms  v.  Storms,  3  Bush, 
77;  English  v.  Cropper,  8  Bush,  292;  Els- 
wick  V.  Com.  13  Bush,  166;  Hoyt  v.  Davis, 
21  Mo,  App.  235 ;  White  v.  Perry,  14  W.  Va. 
66;  Dunlap  v.  Heam,  37  Miss.  471;  Stohl- 
muUer  v.  Ewing,  39  Miss.  447;  Seitz  ▼. 
Seitz,  170  Pa.  71,  32  Atl.  678;  Meyer  v. 
Meyer,  158  Mo.  App.  290,  138  S.  W.  70; 


VIII.  Special  statutory  exceptions,  200. 
IX.  Extent  of  exclusion. 

a.  Evidence  of  mental  incompeten- 

cy. 

1.  In  general,  206. 

2.  Where  opinion  is  based  up- 

on personal  conversations 
or  transactions  with  de- 
cedent, 207. 

b.  Where  witness  took  no  part  in 

transaction     or     ccmversation, 
208. 

e.  Where  testimony  is  adverse  to 
interest  of  witness,  208. 

d.  Matters  not  involving  transac- 
tions with  or  communications 
by  deceased  person,  209. 
Z.  Persons     to     whom     disqualification 
applies. 

a.  Heirs  or  legatees. 

1.  In  general,  210. 

2.  Where  legacy  is  invalid  or 

contingent,  211. 

3.  Effect  of  release  of  interest, 

211. 

4.  Disclaimer    or    withdrawal 

from  proceedings,    211. 
h.  Husband  or  wife  of  devisee  or 
legatee,  212. 

c.  Widow  of  decedent,    212. 

d.  Executor,  213. 

e.  Miscellaneous,  213. 

J.  Introductory. 

It  is  not  the  purpose  of  this  note  to  in- 
clude the  question  where  presented  in  cases 
involving  the  admissibility  of  the  evidence 
of  the  alleged  spouse  of  decedent  for  the 

Surpose  of  establishing  the  marriage  in  or- 
er  to  succeed  to  a  share  in  the  estate  of 
the  decedent,  where  the  fact  of  marriage  is 
in  dispute.  For  such  cases,  see  note  ap- 
pended to  Berger  v.  Kirby,  ante,  182. 

In  considering  the  question  of  the  appli- 
cation of  statues  in  effect  disqualifying  in- 
terested persons  as  witnesses  where  the 
representative  of  a  deceased  person  is  a 
party  to  the  proceeding,  it  is,  of  course, 
necessarv  to  examine  the  statute  closely. 
Much  of  the  apparent  confusion  and  con- 
flict among  the  decisions  may  be  explained 
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or  reconciled  by  a  comparison  of  the  stat- 
utes construed.  While  it  is  obviously  im- 
possible, within  the  scope  of  this  note,  to 
make  a  minute  comparison  of  the  different 
statutes,  and  classify  the  cases  accordingly, 
an  attempt  has  been  made  to  render  possible 
a  comparison  of  the  different  statutes  and 
cases  applying  them,  by  classifying  the 
cases  according  to  what  is  regard^,  or 
has  been  treated  by  the  courts,  as  Uie  es- 
sential features  of  the 'statutes  construed. 
This  classification  is  not  made  with  the 
idea  that  cases  decided  under  statutes  in 
one  subdivision  are  not  authority  in  the 
construction  of  statutes  under  a  different 
subdivision,  but  is  merely  for  the  purpose 
of  convenience  in  comparing  the  statutea. 
It  is  to  be  noted  that  there  are  variances 
in  the  language  even  of  the  statutes  classi- 
fied under  the  same  general  head. 

In  construing  statutes  in  effect  disqualify- 
ing as  a  witness  in  his  own  behalf  one  of 
the  parties  to  a  transaction  when  the  other 
party  thereto  has  deceased  or  is  mentally 
incompetent,  the  courts  are  lareely  influ- 
enced oy  the  general  purpose  of  uie  statute 
to  protect  estates  of  decedents  from  fraud- 
ulent and  fictitious  claims,  as  well  as  the 
prevention  of  perjury.  Accordingly  these 
statutes  are  frequently  held  to  be  applica- 
ble only  when  the  witness  is  interested  in 
establishing  a  claim  against  or  defeating 
the  claim  of  an  estate,  and  proceedings 
among  the  heirs  or  legatees  affecting  the 
distribution  of  the  estate,  including  the  pro- 
bate of  a  will  offered  as  that  of  the  deceased, 
are  held  not  to  be  within  the  purview  of 
these  statutes,  and  this  generally  without 
reference  to  the  language  of  the  statute, 
except,  of  course,  when  the  language  clear- 
ly indicates  the  intent  to  include  within 
the  disqualifying  provision  every  character 
of  proceeding,  including  proceeaings  relat- 
ing to  the  testator's  estate. 

Where  the  language  of  the  statute  does 
not  clearly  include  all  proceedings  relat- 
ing to  the  testator's  estate,  the  cases  lim- 
iting the  application  of  the  statutes  to  pro- 
ceedings to  establish  claims  for  or  against 
the  estate  of  deceased  or  mentally  incom- 
petent persons  are  not  inconsistent;  for  in 
proceedings  involving  the  succession  to  es- 
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MillBpaugh  ▼.  Potter,  62  App.  Div.  521,  71 
K.  Y.  Supp.  134;  Fleming  ▼.  Gemein,  168 
Bfich.  541,  39  LJLA.(N.S.)  315,  134  K.  W. 
969;  Hicks  v.  Hicks,  142  K.  C.  231,  55  S. 
K  106;  Polssn  y.  SUte,  137  Ind.  519,  35 
N.  £.  907;  Yowell  y.  Vaughn,  85  Mo.  App. 
206;  Wright  ▼.  Wright,  114  Iowa,  748,  55 
liJLA.  261,  87  K.  W.  709;  Shepherd  ▼. 
Com.  119  Ky.  931,  85  S.  W.  191;  Sezton 
▼.  Sezton,  129  Iowa,  487,  2  L.R.A.(N.S.) 
706,   105  N.  W.  314. 

All  declarations  of  an  abusiye,  Titupera- 
tive,  inaalting,  or  profane  character,  all 
cliarges  of  infidelity,  and  all  acts,  such  as 
ronning  the  children  and  the  wife  off  the 
place,  and  threatening  to  kill  her,  all  the 
▼iolence,  tumultuous  and  insane  conduct, 

tatea,  the  purpose  of  the  testimony  of  in- 
terested witnesses  is  not  to  reduce  or 
destroy  the  estate,  but  merely  to  determine 
the  manner  of  distribution.  In  effect  these 
are  proceedings  in  rem  in  which  the  estate 
as  an  entity  is  not  interested,  the  persons 
in  interest  being  those  claiming  to  share 
in  the  distribution  as  heirs,  devisees,  lega- 
tees, or  distributees;  and  since  the  effect 
of  these  proceedings  is  neither  to  increase 
nor  diminish  the  estate,  it  cannot  be  said 
to  be  a  party  thereto.  The  persons  interest- 
ed in  the  distribution  of  the  estate,  whether 
as  heirs,  distributees,  devisees,  or  legatees, 
act  therein  for  their  individual  benefit,  and 
cannot  be  said  to  represent  the  estate.  The 
issue  being  directly  or  indirectly  the  dis- 
tribution of  the  ^ate,  the  testimony  of 
witnesses  interested  in  such  distribution  as 
to  some  transaction  or  conversation  with 
decedent  generally  can  bear  but  indirectly 
npon  this  primary  issue,  for  the  purpose  of 
the  testimony  is  to  establish  some  transac- 
tion or  conversation  with  the  decedent  for 
what  bearing  it  may  have  upon  the  primary 
issue,  such  as  the  mental  competency  of  the 
decedent,  or  undue  influence  exercised  upon 
him,  or  some  claim  of  advancement,  affect- 
ing merely  the  distribution  of  or  succession 
to  the  estate,  and  it  is  not  primarily  to  es- 
tablish the  right  of  succession.  Where  the 
purpose  of  the  testimony  is  to  establish  a 
dispiited  rieht  to  succession,  there  is  more 
reason  for  holding  a  witness  to  come  with- 
in the  disqualifying  provision  of  the  statute. 
Thus,  where  a  woman  claims  the  right  of 
sucomion  as  the  wife  of  decedent  where 
the  fact  of  her  marriage  Is  disputed,  in 
many  jurisdictions  she  is  held  to  come  with- 
in tne  disqualifying  provision  of  the  stat- 
ute, to  the  extent,  at  least,  of  excluding  her 
testimony  to  establish  the  existence  of  the 
marital  relation,  although  this  rule  does 
Bot  prevail  in  all  jurisdictions.  See  note  to 
Berger  y.  Kirby,  ante,  182. 

In  yiew  of  the  distinction  between  the 
probative  effect  of  the  testimony  of  a  wit- 
ness for  the  purpose  of  establishing  a  claim 
against  or  defeating  the  claim  of  an  estate, 
and  for  the  purpose  of  proving  some  col- 
lateral fact,  having  merely  an  indirect  bear- 
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all  the  insane  delusions  with  respect  to 
the  wife,  and  other  matters  affecting  the 
wife,  are  such  acts  and  such  declarations 
as  it  would  simply  be  a  farce  ts  call  con- 
fidential. 

Moeckel  v.  Heim,  134  Mo.  576,  86  S.  W. 
226;  Hagerman  v.  Wigent,  108  Mich.  192, 
65  N.  W.  756;  Caldwell  v.  State,  146  Ala. 
141,  41  So.  473;  Stack  v.  Portsmouth,  52 
N.  H.  221 ;  Macon  R.  &  Light  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569,  18  Am.  Neg. 
Rep.  355;  Bigelow  v.  Sickles,  75  Wis.  427, 
44  N.  W.  761;  Hutchinson  v.  Hutchinson, 

16  Colo.  349,  26  Pac.  814;  Brown  v.  John- 
son, 101  Wis.  661,  77  N.  W.  990;  Ward  v. 
Oliver,  129  Mich.  300,  88  K.  W.  681;  Sack- 
man  v.  Thomas,  24  Wash.  660,  64  Pac.  819; 
Schouler,  Hush.  &  W.  85;  People  v.  Loper, 

ing  upon  some  issue  affecting  the  succession 
to  or  distribution  of  an  estate,  the  holding 
of  many  of  the  courts  that,  in  the  former 
case,  the  witness  is  disqualified,  while  he 
is  not  in  the  latter  case,  merely  construes 
the  particular  statute  according  to  the  ap- 
parent object  sought  to  be  attained  thereby. 

II,  Comparison     of     deoiaiona     as     to 
whether  or  not  statute  is  applicable, 

a.  Cases  holding  statute  not  appUodble. 

To  illustrate  in  a  general  way  the  ten- 
dency of  the  courts  in  the  majority  of  the 
states  in  this  regard,  eases  are  hereinafter 
cited  according  to  the  holding  as  to  whether 
or  not  the  sti^ute  is  applicia>le  to  proceed- 
ings to  probate  a  will  or  set  aside  a  pro- 
bated will,  or  other  proceedings  affecting 
the  distribution  of  the  estate  of  a  deceased 
person.  Only  sufficient  cases  are  referred  to 
to  illustrate  the  holding.  It  is  not  intended 
to  show  the  particular  application  of  the 
individual  cases,  nor  to  give  more  than  a 
very  general  idea  of  the  form  of  the  dis- 
qualifying statute,  for  the  cases  are  later 
referred  to  more  at  length  with  reference 
to  the  particular  statutes  applying,  which 
are  more  fully  set  out.  In  the  following 
cases  the  disqualifying  statutes  are  held 
not  to  apply  to  contests  affecting  the  pro- 
bate of  a  will  or  succession  to  an  estate, 
and  hence  not  to  exclude  as  witnesses  in 
their  own  behalf  devisees  or  legatees  claim- 
ing under  the  will,  or  the  heirs  at  law  or 
next  of  kin  of  the  testator: 

Ala.— Snider  v.  Burks,  84  Ala.  53,  4  So. 
225;  Kumpe  v.  Coons,  63  Ala.  448,  holding 
that  legatees  or  devisees  are  not  disqualified 
as  witnesses  in  their  own  behalf,  in  a  pro- 
ceeding involving  the  validity  of  the  will 
under  which  they  claim,  by  a  statutory  pro- 
vision disqualifying  as  witnesses  persons 
testifying  to  transactions  with  or  state- 
ments by  a  deceased  person  whose  estate  is 
interested  in  the  result  of  the  suit.  Henry 
V.  Hall,  106  Ala.  84,  54  Am.  St.  Rep.  22, 

17  So.  187,  holding  that  the  disqualifying 
provision  does  not  include  parties  interested 
in  a  will  contest  proceeding. 
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369  Cal.  6,  112  Pac.  720,  Ann.  Cas.  1912B, 
1193;  Epstein  v.  Pennsylvania  R.  Co.  143 
Mo.  App.  135,  122  S.  W.  366;  State  v.  Mid- 
dleham,  62  Iowa,  160,  17  N.  W.  446;  Lan- 
ham  V.  Lanham,  —  Tex.  Civ.  App.  — ,  146 
S.  W.  635;  Erickson  v.  Ladies  of  Macca- 
bees, 25  S.  D.  183,  126  N.  W.  259. 

Mrs.  Kirk's  testimony  was  not  incompe- 
tent because  it  was  testimony  to  establish 
her  own  claim  against  the  estate  of  a  de- 
ceased person,  which  originated  in  the  life- 
time of  the  deceased  person. 

Covington  v.  Frank,  77  Miss.  606,  27  So. 
1000;  Tucker  v.  Whitehead,  69  Miss.  605; 
Kelly  V.  Miller,  39  Miss.  17;  Steen  v.  Kirk- 
patrick,  84  Miss.  63,  36  So.  140. 

The  court  has  profoundly  erred  in  hold- 
ing that  Mrs.  Kirk  testified  to  establish  her 


own  claim  against  the  estate  of  the  de- 
ceased person. 

Jamison  v.  Jamison,  92  Miss.  468,  46  So. 
83,  945;  Sivley  v.  Roberts,  —  Miss. — ,  53 
So.  695;  Tucker  v.  Whitehead,  59  Miss.  594; 
Mullins  V.  Cottrell,  41  Miss.  291;  Coving- 
ton V.  Frank,  77  Miss.  606,  27  So.  1000; 
Steen  v.  Kirkpatrick,  84  Miss.  63.  36  So, 
140;  Kelly  v.  Miller,  39  Miss.  17;  Shailer 
V.  Bumstead,  99  Mass.  112;  Garvin  v.  Wil- 
liams, 50  Mo.  206;  Foster  v.  Dickerson,  64 
Vt.  239,  24  Atl.  253;  Re  Buckman,  64  Vt. 
313,  33  Am.  St.  Rep.  930,  24  Atl.  252. 

The  court  erred  in  holding  that  the  decla- 
rations and  acts  of  Kirk,  testified  to  by 
Mrs.  Kirk,  ought  not  to  have  been  admitted, 
because  they  were  privileged  communica- 
tions. 


Ark.— Taylor  v.  McClintock,  87  Ark.  243, 
112  S.  W.  405,  holding  that  neither  devisees, 
legatees,  nor  heirs  are  disqualified  as  wit- 
neses  in  their  own  behalf  in  aiiy  contro- 
versy over  the  will  of  a  deceased  person 
under  whom  they  claim,  by  a  statute  pro- 
hibiting either  party  from  testifying  against 
the  other  as  to  transactions  with  or  state- 
ments of  the  testator,  in  actions  by  or 
against  his  executor  or  administrator,  where 
judgment  may  be  rendered  for  or  against 
him. 

Del.— Re  Spiegelhalter,  1  Penn.  (Del.)  5, 
30  Atl.  465,  holding  that  parties  to  a  pro- 
ceeding to  probate  a  will  are  not  disquali- 
fied by  a  statute  providing  that  in  actions 
or  proceedings  by  or  against  an  executor, 
administrator,  or  guardian,  in  which  judg- 
ment may  be  rendered  for  or  against  him, 
neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with 
or  statements  by  a  deceased  or  incompetent 
person. 

Fla.— Hays  ▼.  Ernest,  32  Fla.  18,  13  So. 
451,  holding  that  heirs  at  law,  next  of  kin, 
devisees,  or  legatees  are  not  disqualified  as 
witnesses  in  their  own  behalf  in  proceed- 
ings to  probate  a  will,  by  a  statute  exclud- 
ing interested  persons  from  testifying  in  re- 
gard to  any  transaction  or  communication 
by  them  with  a  party  then  deceased. 

Ga. — Harris  v.  Harris,  53  Ga.  678 ;  Brown 
v.  Carroll,  36  Ga.  668,  holding  that  interest- 
ed parties  are  not  disqualified  as  witnesses 
in  their  own  behalf  in  a  trial  of  an  issue  of 
devisavit  vel  non,  by  a  statute  providing 
that  where  a  suit  is  instituted  or  defended 
by  the  personal  representative  of  a  deceased 
person,  the  opposite  party  shall  not  be  per- 
mitted to  testify  in  his  own  favor  as  to 
transactions  or  communications  with  the 
decedent. 

Ky.— Flood  ▼.  PragofT,  79  Ky.  607,  hold- 
ing that  the  Code  provision  that  no  person 
shall  testify  for  himself  concerning  any  ver- 
bal statement  of,  or  any  transaction  with, 
or  any  act  done  by  a  person  since  deceased, 
does  not  disqualify  as  witnesses  in  proceed- 
ings to  probate  a  will,  the  heirs  of  the  tes- 
tator, or  devisees  or  legatees  under  his  will. 

Me.— Nash  v.  Reed,  46  Me.  168,  holding 
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that  the  heirs  of  the  testator  are  Bot  dis- 
qualified as  witnesses  in  their  own  behalf 
in  a  proceeding  to  contest  the  probate  of 
tlieir  ancestor's  will,  by  a  statute  providing 
that  no  person  shall  be  excluded  as  a  wit- 
ness in  any  civil  suit  or  proceeding  at  law 
or  in  equity,  including  special  proceedings 
by  courts  of  probate,  by  reason  of  interest 
in  the  event  thereof,  except  where,  at  tlu* 
time  of  the  trial,  the  party  prosecuting  or 
defending  is  an  executor  or  administrator. 

Md. — Johnson  v.  Johnson,  105  Md.  SI. 
121  Am.  St.  Rep.  570,  65  Atl.  918,  holdinj? 
that  the  widow  of  a  decedent  is  not  dis- 
qualified as  a  witness  in  her  own  behalf  or 
in  behalf  of  her  children,  in  a  proceeding 
involving  the  validity  of  a  will,  by  a  statu- 
tory provision  disqualifying  as  witnesses  in 
their  own  behalf  as  to  transactions  with  or 
statements  by  the  decedent,  persons  in- 
terested in  the  subject-matter  of  the  con- 
troversy to  which  the  representatives  of  a 
deceased  person  are  parties.  Nor  are  heirs 
disqualified  as  witnesses  in  their  own  favor 
in  proceedings  relative  to  the  distribution 
of  the  estate  of  their  ancestor.  Jones  v. 
Jones,  36  Md.  447,  11  Am.  Rep.  505. 

Mass. — Shailer  v.  Bumstead,  99  Mass. 
112,  holding  that  persons  interested  in  or 
parties  to  a  proceeding  to  probate  a  will 
are  not  disqualified  by  a  statute  prohibit- 
ing testimony  by  a  party  to  a  proceeding, 
where  one  of  the  original  parties  to  the 
contract  or  cause  of  action  m  issue  or  on 
trial  has  deceased. 

Mich.— Brown  v.  Bell,  58  Mich.  68,  24  N. 
W.  824;  Re  Disbrow,  68  Mich.  96,  24  N.  W. 
624 ;  Re  Lambie,  97  Mich.  49,  56  N.  W.  223 ; 
Re  Lautenshlager,  80  Mich.  285,  45  N.  W. 
147;  McHugh  v.  Fitzgerald,  103  Mich.  21, 
61  N.  W.  354,  holding  that  persons  interest- 
ed in  the  probate  of  a  will  are  not  disquali- 
fied as  witnesses  in  their  own  favor,  in  a 
proceeding  to  probate  a  will,  by  a  statute 
providing  that  when  a  suit  or  proceeding  is 
prosecuted  or  defended  by  the  heirs,  assigns, 
devisees,  legatees,  or  personal  representa- 
tives of  a  deceased  person,  an  interested 
party  shall  not  be  permitted  to  testify  to 
matters  equally  within  the  knowledge  of  the 
deceased. 
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Whitfield  ▼.  Whitfield,  44  Miss.  254; 
Dunlap  ▼.  Heam,  37  Miss.  471;  1  Greenl. 
£y.  8th  ed.  §  337;  Stuhlmuller  v.  Ewing, 
39  Miss.  447;  Hagerman  v.  Wigent,  108 
Mich.  192;  Moeckel  v.  Heim,  134  Mo.  576, 
36  S.  W.  226;  Bigelow  v.  Sickles,  76  Wis. 
427,  44  N.  W.  761;  Sackman  v.  Thomas,  24 
Wash.  660,  64  Pac.  819;  Eddy  v.  Bosley, 
34  Tex.  Civ.  App.  116,  78  S.  W.  565;  Ward 
▼.  Oliver,  129  Mich.  300,  88  N.  W.  631; 
Hutchinson  v.  Hutchinson,  16  Colo.  349,  26 
Pac.  814;  Brown  v.  Johnson,  101  Wis.  661, 
77  N.  W.  900;  Macon  K.  &  Light  Co.  v. 
Mason,  123  Ga.  773,  51  S.  E.  560,  18  Am. 
Xeg.  Rep.  355;  Meyer  v.  Meyer,  158  Mo. 
App.  299,  138  S.  W.  70;  Millspaugh  ▼. 
Potter,  62  App.  Div.  521,  71  N.  Y.  Supp. 
134. 


Messrs.  Campbell  &  Campbell,  also  for 
appellee : 

Mrs.  Kirk  does  not  come  within  the  con- 
demnation of  the  statute,  for  two  reasons  : 
First,  because  her  claim  did  not  originate 
in  the  lifetime  of  her  husband,  W.  J.  Kirk; 
second,  because  she  is  not  proposing  to 
testify  in  a  suit  seeking  to  establish  her 
claim  against  the  estate,  but  in  a  suit  in 
which  the  controversy  is  over  the  estate  of 
a  deceased  person. 

Covington  v.  Frank,  77  Miss.  606,  27  So. 
1000;  Kelly  v.  Miller,  39  Miss.  17;  Mullins 
v.  Cottrell,  41  Miss.  291;  Tucker  v.  White- 
head, 59  Miss.  594;  Steen  v.  .Kirkpatrick, 
84  Miss.  63,  36  So.  140;  Jamison  v.  Jami- 
son, 92  Miss.  468,  46  So.  83,  945;  Sivley  v. 
Roberts,  —  Miss.  — ,  53  So.  596;   40  Cyc. 


Mo.— Dickey  ▼.  Malechi,  6  Mo.  177,  34 
Am.  Dec.  130,  holding  that  heirs  at  law  are 
not  disqualified  by  statute  making  incompe- 
tent as  witnesses  in  their  own  behalt  one 
of  the  original  parties  to*  the  contract  or 
cauae  of  action,  where  the  other  party  has 
since  deceased.  Garvin  v.  Williams,  50  Mo. 
206,  holding  that  beneficiaries  under  the 
will  are  not  disqualified.  To  the  same 
effect,  see  Gamache  v.  Gambs,  52  Mo.  287. 

N.  J. — ^Mackin  ▼.  Mackin,  37  N.  J.  Eq. 
528,  holding  that  the  proponent  of  a  will  is 
not  disqualified  as  a  witness  in  his  own  be- 
half by  a  statutory  provision  that  no  party 
shall  be  sworn  in  any  case  where  the  op- 
posite party  sues  or  is  sued  in  a  represen- 
tative capacity.  Neither  is  an  executor,  al- 
though also  the  proponent  of  a  will:  nor 
is  the  beneficiary  imder  the  will  disqualified 
as  a  witness  in  his  own  behalf.  Grant  v. 
Stamler,  68  N.  J.  Eq.  555,  59  Atl.  890. 

Ohio.--Wolf  ▼.  Powner,  30  Ohio  St.  472, 
holding  that  parties  interested  in  the  pro- 
bate of  a  will  are  not  disqualified  where  the 
statute  expressly  excepts  from  the  opera- 
tion of  the  general  disqualifying  clause 
heirs  of  th**  decedent  and  legatees  claiming 
under  liis  wiU  in  cases  to  contest  the  valid- 
ity of  or  to  set  aside  the  will. 

*Pa. — Bowen  v.  Goranflo,  73  Pa.  357,  hold- 
ing that  a  person  who  is  an  executor  and 
also  a  devisee  under  a  will  is  a  competent 
witness  on  the  trial  of  a  feigned  issue  to 
determine  the  validity  of  such  will,  where 
the  disqualifying  statute  excepts  from  its 
operation  issues  and  inquiries  devisavit  vel 
non  and  others  respecting  the  right  of  such 
deceased  owner  between  parties  claiming 
such  right  by  devolution  upon  the  death  of 
the  owner. 

R.  I, — Hamilton  v.  Hamilton,  10  R.  I. 
540,  holding  that  contestants  of  a  will  are 
not  disqualified  as  witnesses  in  their  own 
behalf  by  a  statutory  provision  that  where 
an  executor  or  administrator  is  a  party  to 
the  suitp  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor. 

Tenn. — Readies  v.  Alexander,  9  Raxt.  606, 
holding  that,  in  a  proceeding  to  probate  a  \ 
will,  legatees  or  devisees  are  not  disqualilied . 
aa  witnesses  in  their  own  favoi*  by  a  stat-' 
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ute  providing  that,  in  actions  or  proceed- 
ings by  or  against  executors,  etc.,  in  which 
judgment  may  be  rendered  for  or  against 
such  personal  representatives,  neither  party 
shall  be  allowed  to  testify  against  the  other 
as  to  transactions  with  or  statements  by 
decedent. 

Tex. — Sin*on  v.  Middleton,  51  Tex.  Civ. 
App.  631,  .  12  S.  W.  441,  holding  that  a 
statutory  p  ovision  that,  in  actions  by  or 
against  executors,  administrators,  guar- 
dians, etc.,  in  which  judgment  may  be 
rendered  for  or  against  such  representa- 
tive, neither  party  shall  be  allowed  to  testi- 
fy against  the  other  as  to  any  transaction 
with  or  statement  by  the  deceased,  includ- 
ing actions  by  or  against  the  heirs  or  legal 
representatives,  arising  out  of  any  trans- 
action with  the  deceased,  does  not  include 
proceedings  for  the  probate  of  a  will,  and 
hence  does  not  disqualify  witnesses  in  such 
proceedings.  Ry  earlier  cases,  however,  it  is 
held  that  an  interested  witness  is  disquali- 
fied by  this  statute  from  giving  testimony 
for  the  purpose  of  establishing  a  nuncupa- 
tive will.     See  Texas  cases,  infra. 

Utah. — Miller  v.  Livingstone,  31  Utah, 
415,  88  Pac.  338,  holding  that  in  a  pro- 
ceeding to  revoke  the  probate  of 'a  will, 
heirs  at  law  are  not  disqualified  as  wit- 
nesses in  their  own  favor  by  a  statute  dis- 
qualifying all  parties  to  a  civil  action,  suit, 
or  proceeding,  or  any  person  directly  in- 
terested in  the  event  thereof,  and  any  per- 
son from,  through,  or  under  whom  such 
party  or  interested  person  derives  his  in- 
terest or  title,  when  the  adverse  party 
claims  or  opposes,  sues  or  defends,  as  exec- 
utor, etc.,  as  to  any  statement  by  or  trans- 
action with  the  decedent,  or  matter  of  fact 
whatever  which  must  have  been  equally 
within  the  knowledge  of  both  the  witnesses 
and  the  deceased. 

Vt.— Foster  v.  Dickerson,  64  Vt.  233,  24 
Atl.  253,  holding  that  in  a  proceeding  to 
contest  the  validity  of  a  will,  the  legatee 
therein  is  not  disqualified  by  a  statute  dis- 
qualifying one  party  as  a  witness  where  the 
other  party  to  the  contract  or  cause  of  ac- 
tion has  deceased.  To  the  same  effect  are 
Re  Ruckman,  64  Vt.  313,  33  Am.  St.  Rep. 


192 


MISSISSIPPI  SUPREME  COURT. 


2266;  Kumpe  v.  Cooxia,  63  AU.  452;  Henry 
▼.  Hall,  106  Ala.  84,  64  Am.  St.  Rep.  22, 
17  So.  187;  Taylor  v.  McClintock,  87  Ark. 
243,  112  S.  W.  405;  Carmical  v.  Carmical, 
32  Ky.  L.  Rep.  171,  104  S.  W.  1037; 
Brown  t.  Bell,  58  Mich.  68,  24  N.  W.  824; 
McHugh  ▼.  Fitzgerald,  103  Mich.  21,  61 
N.  W.  354;  Re  Lambie,  97  Mich.  49,  56 
N.  W.  223;  Foster  ▼.  Dickereon,  64  Vt. 
238,  24  Atl.  253;  Re  Miller,  31  Utah,  415, 
88  Pac.  338. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

W.  J.  Kirk  died  on  the  30th  day  of  No- 
vember, 1911,  childless,  leaving  his  widow, 
L.  G.  Kirk,  appellee  here,  his  sole  heir  at 
law.    On  the  25th  day  of  February,  1909, 


the  deceased  made  a  will  devising  all  of 
his  property  to  his  three  sisters,  who  ara 
the  appellants  in  this  case.  When  this  will 
was  oflfered  for  probate,  Mrs.  Kirk,  the  wid- 
dow,  filed  a  caveat,  protesting  against  the 
probate  of  the  will  because  same  was  not 
executed  in  the  manner  and  form  required 
by  law,  because  at  the  date  of  the  will 
testator  was  not  of  sound  mind  and  body» 
and  was  not  capable  of  making  a  will,  and 
because  the  execution  of  the  will  was  ob- 
tained by  undue  influence  of  the  beneficia- 
ries thereof.  An  issue  deviaavit  isel  nof» 
was  made  up,  and  a  Jury  impaneled  to  try 
the  issue  returned  a  verdict  in  favor  of  the 
contestant. 

At  the  trial,  all  of  the  grounds  of  contest 
seemr  to  have  been  abandoned,  save  the  one 


930,  24  Atl.  252 ;  Manley  v.  Staples,  65  Vt.  | 
370,  26  Atl.  630;   Re  Mason,  82  Vt.  160, 
72  Atl.  329. 

Va. — ^Martz  v.  Martz,  25  Oratt.  361,  hold- 
ing that  devisees  or  legatees  are  not  dis- 
qualified by  a  statute  providing  that  when 
one  of  the  original  parties  to  a  contract  or 
other  transaction  which  is  the  subject  of 
investigation  is  dead  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor. 

Can. — Re  Farquharson,  33  N.  S.  261,  hold- 
ing that  persons  interested  for  or  against 
the  probate  of  a  will  are  not  disqualified 
as  witnesses  in  their  own  favor  in  such 
a  proceeding  by  a  statute  disqualifying  as 
witnesses  in  their  own  favor  persons  hav- 
ing dealings,  transactions,  or  agreements 
with  a  person  since  deceased,  where  the 
testimony  relates  to  such  dealings,  transac- 
tions, or  agreements. 

b.  Where  disqualifieatian  applies  only 
to  parties  or  devisees  or  legatees. 

In  New  Hampshire,  the  contestant  of  a 
will  appealing  from  the  probate  thereof  is 
held  disqualified  as  a  witness  in  his  own 
behalf  by  a  statute  providing  that  neither 
party  shall  testify  in  any  action  when  the 
adverse  party  is  an  executor  or  administra- 
tor (Welch  V.  Adams,  63  N.  H.  344,  56  Am. 
Rep.  521,  1  Atl.  1);  but,  on  the  trial  of 
an  appeal  from  the  probate  of  a  will, 
neither  the  testator's  heirs,  nor  the  devisees 
or  legatees  under  his  will,  are  disqualified 
as  witnesses  in  their  own  behalf,  where  they 
are  not  appellants,  since  in  such  cases  thev 
are  not  parties  to  the  proceeding,  although 
they  are  interested  in  the  event  thereof. 
Wheeler  v.  Towns,  43  N.  H.  56. 

In  Nebraska  it  is  held  that  heirs  at  law 
are  not  disqualified  from  testifying  in  a 
proceeding  to  probate  a  will  by  a  statutory 
provision  that  no  person  having  a  direct 
legal  interest  in  the  result  of  a  civil  action 
or  proceeding  when  the  adverse  party  is  the 
representative  of  a  deceased  person  shall 
be  permitted  to  testify  to  any  transaction 
or  conversation  with  the  deceased  (McCoy 
V.  Conrad,  64  Neb.  150,  89  N.  W.  665), 
but  it  seems  that  devisees  or  legatees  are 
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disqualified  as  witnesses  in  their  own  be- 
half in  such  a  proceeding  at  least  prior  to 
the  probate  of  the  will  under  which  they 
claim.    Ibid. 

o.  Where  dUi^uaifleation  depends  upon 
charaeter  of  testimony. 

In  some  jurisdictions,  althoush  the  dis- 
qualification of  the  statute  is  held  to  in- 
clude proceedings  either  to  probate  a  will 
or  to  set  aside  a  probated  will,  the  dis- 
qualification is  limited  to  the  character  of 
tne  testimony  expressly  referred  to  in  the 
statute,  and  the  witness  is  not  held  to  be 
generally  disqualified  or  incompetent  in 
such  cases;  therefore  it  is  really  the  evi- 
dence that  is  rendered  incompetent.  This 
distinction  is  of  importance  in  considering 
the  weight  to  be  attached  to  any  decision 
holding  that  a  witness  is  either  wholly  or 
partiaUy  disqualified,  or  that  the  disquali- 
fying statute  does  not  include  proceedings 
tp  probate  a  will.  For  while,  of  course, 
the  broad  statement  in  a  case  that  a  stat- 
ute does  not  disqualify  a  witness  in  hia 
own  behalf  in  a  proceeding  to  probate  a 
will  is  entitled  to  some  weight  on  this 
point,  yet  if,  as  a  matter  of  fact,  the  testi- 
mony with  reference  to  which  the  question 
was  raised  did  not  come  within  the  scope 
and  purview  of  the  statute,  the  value  of 
the  decision  as  to  the  competency  of  a  wit- 
ness in  a  case  where  the  testimony  was  of 
a  character  within  the  purview  of  the  stat- 
ute is  considerably  lessened.  This  mav  be 
Illustrated  by  reference  to  Johnson  v.  John- 
son, 105  Md.  81,  121  Am.  St.  Rep.  570,  63 
Atl.  918,  holding  that  a  widow  is  not  dis- 
qualified as  a  witness  on  the  trial  of  a  ca- 
veat to  a  will  filed  by  her  as  next  friend 
of  her  infant  children,  since  she  is  not  a 
party  within  the  provision  of  the  Maryland 
statute  by  which  a  person  interested  in  the 
subject-matter  of  the  controversy  to  which 
the  representative  of  the  deceaaed  person 
is  a  party  is  disqualified  as  a  witness,  and 
which  by  amendment  was  limited  to  person- 
al transactions  with  or  statements  made  by 
the  intestate.  While  the  exact  character  of 
the  testimony  is  not  made  to  appear,  it 
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involving  the  testamentary  capacity  of  the 
testator.  The  testimony  of  Mrs.  Kirk,  the 
wife  of  testator,  formed  a  ver^  material 
part  of  the  evidence  to  establish  the  in- 
sanity of  her  deceased  husband,  all  of  which 
was  objected  to  by  appellants,  upon  two 
grounds,  viz,:  First.  Because  the  wife  was 
incompetent  to  testify  concerning  the  acts 
and  words  of  her  husband,  done  and  said 
under  the  protection  of  confidential  com- 
munication between  husband  and  wife.  Sec- 
<Mid.  Because  the  testimony  of  the  wife 
was  to  establish  her  own  claim  to  the  estate 
of  the  deceased,  which  originated  during 
the  lifetime  of  the  deceased. 

The  testimony  of  Mrs.  Kirk  recited  in 
full  the  most  intimate  relations  between 
herself  and  her  deceased  husband  from  their 


marriage  to  his  death.  She  told  about  his 
habit  of  drinking  and  intoxication,  his  hear- 
ing of  voices  and  communications  with  the 
spirits  of  the  dead,  his  mutterings  and  out- 
cries while  asleep,  the  delusions  which 
caused  him  to  arm  himself  with  guns  and 
pistols,  backed  up  by  a  bottle  of  whisky 
to  supply  courage,  insults  offered  her,  and 
attempts  to  take  her  life.  True,  it  appears 
that  he  had  been  guilty  of  similar  conduct 
at  other  times  in  the  presence  of  others. 
His  conduct  and  declarations  in  the  pres- 
ence of  others  it  is  competent  for  her  to 
relate;  but  this  does  not  authorize  or  per- 
mit her  to  testify  about  similar  conduct 
and  declarations  made  to  her  alone. 

We  think  the  major  part  of  Mrs.  Kirk's 
testimony   comes   under   the   condemnation 


apparently  related  to  the  mental  capacity 
of  the  testator  as  affected  by  his  unfounded 
belief  in  the  unchastity  of  the  witness  and 
the  illegitimacy  of  their  children,  and  the 
purpose  of  the  testimony  was  apparently  to 
show  that  this  belief  on  the  part  of  the 
testator  was  unfounded,  and  hence  the  tes- 
timony related  to  the  chastity  of  the  wit- 
ness. It  is  clear  that  testimony  of  this 
character  would  be  held  admissible  by  an 
interested  party  in  a  proceeding  to  probate 
a  will  in  New  York  state  under  a  very 
similar  statute,  and  which,  however,  is  held 
to  apply  to  proceedings  to  probate  a  will. 
Thus,  the  New  York  statute  disqualifies  a 
person  interested  from  testifying  in  his 
own  behalf  concerning  a  personal  transac- 
tion or  communication  between  himself  and 
a  deceased  person  against  the  executor,  ad- 
ministrator, or  survivor  of  a  deceased  per- 
son, or  a  person  deriving  his  title  or  in- 
terest from,  through,  or  under  the  deceased 
person.  This  statute  has  been  held  to  dis- 
qualify a  legatee  or  devisee  from  testifying 
in  his  own  behalf  where  the  testimony  re- 
lates to  a  transaction  or  communication 
with  the  deceased,  but  it  is  pointed  out  in 
the  ease  of  Lane  v.  Lane,  95  N.  Y.  494,  that 
the  statute  will  not  disqualify  a  witness  if 
the  testimony  relates  to  a  conversation  be- 
tween the  deceased  and  another  person,  over- 
beard  by  the  witness,  and  in  which  he  took 
no  part.  On  this  latter  point,  however,  see 
other  New  York  cases  infra,  IX.  b. 

In  Iowa  the  proponent  of  a  will  who  is 
also  the  devisee  therein  is  held  disqualified 
as  a  witness  in  favor  of  the  will  in  a  pro- 
ceeding for  its  probate  to  which  the  heirs 
of  the  testator  are  parties,  if  the  testimony 
relates  to  transactions  with  or  communica- 
tions of  the  deceased,  by  a  statute  provid- 
ing that  no  party  to  an  action  or  proceed- 
ing, or  any  person  interested  in  the  event 
thereof,  shall  be  examined  as  a  witness  as 
to  any  personal  transactions  with  or  com- 
munications of  the  deceased  person  as 
ai^ainst  the  executor,  heir  at  law,  or  next 
of  kin.  8ister8  of  Visitation  v.  Glass,  45 
Iowa,  154;  Re  Rehards,  —  Iowa,  — ,  143 
N-  W.  1106,  holding  that  a  son  of  the 
testator,  claiming  as  beneficiary  under  his 
61  LJl.A.(N.S^)  13 


will,  is  disqualified.  Ross  v.  Ross,  140  Iowa, 
51,  117  N.  W.  1105,  holding  that  the  con- 
testant of  a  will  is  disqualified. 

In  Kansas,  the  heirs  of  a  deceased  per- 
son are  held  disqualified  as  witnesses  in 
their  own  behalf  with  reference  to  any  per- 
sonal communication  with  the  testator  by 
a  statute  providing  that  no  party  shall  be 
allowed  to  testify  in  his  own  behalf  in 
respect  to  any  transaction  or  communica- 
tion with  the  deceased  person  when  the  ad- 
verse party  is  executor,  administrator,  or 
next  of  kin,  where  they  have  acquired  title 
inuncdiately  from  the  deceased  (Wehe  v. 
Mood,  68  Kan.  373,  75  Pac.  476)  ;  and  the 
disqualification  applies  to  an  executor  who 
is  also  a  devisee  (Rich  v.  Bowker,  25  Kan. 

7). 

In  North  Carolina  any  interested  witness 
may  testify  if  the  testimony  does  not  relate 
to  a  personal  transaction  or  communication 
with  the  decedent,  under  a  statute  forbid- 
ding interested  witnesses  from  being  ex- 
amined in  regard  to  any  transaction  or 
communication  with  a  deceased  person 
where  the  testimony  is  against  the  party 
defending  as  executor,  etc.  Umstead  v. 
Bowling,  150  N.  C.  507,  64  S.  E.  368;  Line- 
barger  v.  Linebarger,  143  N.  C.  229,  55  S. 
£.  709,  10  Ann.  Cas.  596. 

The  West  Virginia  statute  disqualifying 
an  interested  person  from  testifying  in  his 
own  behalf  in  respect  to  any  transaction  or 
communication  had  personally  with  a  de- 
ceased person  has  been  held  to  disqualify 
heirs  at  law  as  witnesses  in  their  own  favor 
in  proceedings  in  equity  attacking  a  pro- 
bated will.  Kerr  v.  Lunsford,  31  W.  Va. 
659,  2  L.R.A.  668,  8  S.  E.  493;  Freeman  v. 
Freeman,  71  W.  Va.  303,  76  S.  E.  657: 
Bailey  v.  Bee,  —  W.  Va.  — .  80  S.  E.  454. 
It  does  not,  however,  disqualify  a  devisee 
and  legatee  who  is  also  an  heir  of  the  testa- 
tor, from  testifying  in  a  similar  proceeding 
to  the  fact  of  the  execution  of  the  will,  ac- 
cording to  a  statement  in  Barker  v.  Hin- 
ton,  62  W.  Va.  639,  59  S.  E.  614,  13  Ann. 
Cas.  1150. 

In  Wisconsin  a  statute  providing  that  no 
party  in  interest  shall  be  examined  as  a 
witness  in  reference  to  any  transaction  or 
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of  the  rule  which  prevents  one  spouse  from 
testifying  about  the  acts  and  words  of  the 
other,  which  acts  or  words  were  performed 
or  uttered  when  they  were  alone,  and  were 
therefore  to  be  deemed  contidential.  This 
rule  has  been  relaxed  in  many  jurisdictions, 
and  many  arguments  are  advanced  to  but- 
tress the  exception  allowed.  With  these 
exceptions  as  weapons,  able  and  distin- 
guished counsel  have  laid  siege  to,  assault- 
ed, and  pounded  the  rule,  until  it  is  a 
mere  shadow  of  the  original.  We  prefer 
to  adhere  to  the  old  rule  in  all  of  its  form 
and  purity.  W'e  are  unable  to  differentiate 
between  acts  and  words — and  cannot  ap- 
preciate the  distinction  between  words 
termed  "verbal  acts"  and  mere  words  used 


in  the  confidential  relations  between  hus- 
band and  wife. 

The  coBfession  of  adultery,  or  the  charge 
of  infidelity,  made  in  the  privacy  and  under 
the  confidence  of  the  marriage  confessional, 
are  both  protected.  It  will  not  do  to  say 
that  because  the  husband,  in  a  moment  of 
contrition,  or  apprehension  of  ultimate  de- 
tection, confesses  to  his  adulterous  relations 
with  another  woman,  that  this  removes  the 
ban  of  confidence,  because  the  very  act 
confessed  tends  to  destroy  the  marital  re- 
lations. 

Again,  because  a  husba,nd,  in  a  moment 
of  jealous  rage  or  drunken  frenzy,  con- 
fronts the  virtuous  wife  with  a  cowardly 
and  unfounded  charge  of  infidelity,  and  be- 
cause this  deadliest  of  all  insults  is  a  thous- 


communication  with  the  deceased  person  is  ( 
held  to  disqualify  as  a  witness  in  his  own 
behalf,  as  to  the  reading  of  the  will  to  the 
testator  before  its  execution  by  him,  a  lega- 
tee who  is  also  the  proponent  of  the  will, 
and  who  took  part  and  assisted  in  the  exe- 
cution of  the  will  which  it  was  sought  to 
probate.  Goerke  v.  Goerke,  80  Wis.  616,  60 
N.  W.  345.  Also  to  disqualify  an  heir  at 
law  of  the  testator  who  is  also  a  devisee 
or  legatee  in  his  will  as  to  testimony  re- 
garding personal  transactions  or  communi- 
cations  between  himself  and  the  testator. 
Re  Valentine,  93  Wis.  45,  67  N.  W.  12. 
This  disqualification  is  also  held  to  apply 
to  a  daughter  of  the  testator.  Anderson  v. 
Laugen,  122  Wis.  57,  99  N.  W.  437. 

In  Indiana  a  statute  disqualifying  as 
witnesses  interested  parties  in  suits  by  or 
against  heirs  or  devisees,  founded  on  a  con- 
tract of  or  demand  against  the  ancestor,  to 
obtain  title  to  or  possession  of  property,  in- 
cludes actions  to  contest  wills,  and  renders 
parties  thereto  incompetent  to  testify  to 
matters  occurring  in  the  lifetime  of  the  tes- 
tator, except  such  facts  and  occurrences  as 
are  open  to  the  observation  of  all  of  his 
friends  and  acquaintances,  and  are  to  be 
used  as  a  basis  for  an  opinion  as  to  the 
mental  competency  of  the  decedent.  Hiatt 
V.  McColley,  171  Ind.  91,  85  N.  E.  772. 
Compare  with  cases  infra,  V.  a. 

d.  Distinction  between  proceedings  af^ 
fecting  probate  of  will  and  proceed- 
ings between  heirs  relating  to  dis- 
tributio7i. 

In  Illinois  the  statutory  provision  that 
no  party  to  any  civil  action,  suit,  or  pro- 
ceeding, or  person  directly  interested  in  the 
event  of  the  suit,  shall  be  allowed  to  testify 
therein  in  his  own  behalf  when  the  adverse 
party  sues  or  defends  as  executor,  adminis- 
trator, heir,  or  devisee,  is  held  to  apply  to 
proceedings  in  chancery  to  set  aside  a  pro- 
bated will,  and  hence  heirs  at  law,  devisees, 
and  legatees  are  disqualified  as  witnesses 
in  their  own  behalf  in  such  a  proceeding 
(Jones  V.  Abbott,  235  III.  220.  85  N.  E. 
270;  Wickes  v.  Walden,  228  111.  56,  81  N.  E. 
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798;  Baker  v.  Baker,  202  III.  595,  67  N.  E. 
410;  Waugh  v.  Moan,  200  111.  298,  65  N. 
E.  713);  but  it  is  held  that,  in  adjusting 
their  rights  among  themselves,  those  who 
are  conceded  to  be  heirs  at  law,  or  who 
have  been  adjudicated  to  be  heirs  at  l&w  of 
the  decedent,  are  not  disqualified  as  wit- 
nesses iu  their  own  behalf  (Re  Maher,  210 
111.  160,  71  N.  E.  438;  Laurence  v.  Lau- 
rence, 104  111.  307,  45  N.  E.  1071). 

The  Colorado  statute  is  similar  to  the 
Illinois  statute,  and  it  is  construed  to  dis- 
qualify heirs  and  devisees  from  testifying 
in  their  own  behalf  in  a  proceeding  to  pro- 
bate a  will.  Re  Shaptcr,  35  Colo.  578,  6 
L.R.A.(N.S.)  575,  117  Am.  St.  Rep.  216, 
86  Pac.  688. 

e.  Cases  holding  disqualification  to  he 

absolute. 

Whitehead  v.  Kibk  holds  that  the  wife 
of  the  deceased  is  disqualified  as  a  witness 
in  a  proceeding  to  contest  the  will  of  her 
husband  where  the  purpose  of  the  testimony 
is  to  invalidate  the  will,  in  which  event, 
if  the  testator  had  no  otlier  valid  will,  and 
hence  died  intestate,  the  wife  would  be  en- 
titled to  receive  his  property.  The  disquali- 
fying statute  of  this  state  provides  that  a 
person  shall  not  testify  as  a  witness  to  es- 
tablish his  own  claim  or  defense  against 
the  estate  of  a  deceased  person,  which  origi- 
nated in  his  lifetime. 

Under  the  decision  in  the  foregoing  case 
the  widow  of  the  testator  is  held  to  be  dis- 
qualified as  a  witness  upon  the  question  of 
the  mental  capacity  of  the  testator.  For 
other  cases  considering  this  particular  ques- 
tion, see  infra,  IX.  a,  1,  2. 

III.  Comparison  of  decisions  with  ref- 
erence  to  form  of  statute;  where  par- 
ty  disqualified  when  opposite  party 
is  executor^  etc. 

The  cases  are  in  conflict  as  to  the  ap- 
plicability of  statutes  which  in  general 
terms  disqualify  one  party  to  the  proceed- 
ing where  the  other  party  is  the  represen- 
tative of  the  deceased  person.  In  view  of 
this   conflict  of   decisions,   attention   is  es- 
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and  timefl  worse  than  a  blow,  we  do  not 
think  the  wife  can  go  upon  the  witness 
stand  and  detail  before  a  jury  the  revolting 
and  shocking  brutality  of  her  jealous  or 
drunken  spouse.  By  the  policy  of  the  law, 
as  we  understand  it,  the  door  of  confidence 
is  closed  to  all  prying  eyes  and  eager  ears, 
never  to  be  opened  by  the  husband  or  wife 
in  a  court  whose  duty  it  is  to  uphold  the 
rule  founded  upon  the  wisdom  of  time  and 
experience. 

When  the  husband  and  wife  are  alone, 
everything  said  and  done  is  under  the  pro- 
tection of  the  rule,  and  the  declarations 
and  conduct  of  both  are  presumed  to  be 
confidential.  That  similar  acts  occur  and 
similar  words  are  used  in  the  presence  of 
others  raises  no  presumption  that  the  pre- 


sumably confidential  declarations  and  con- 
duct  have  been  thereby  released,  and  that 
those  things  said  and  done  in  privacy  then 
become  public  property.  Of  course,  many 
things  are  said  and  done  by  husband  or 
wife,  which,  upon  their  face,  bear  no  sem- 
blance of  confidence;  but  ordinarily  what 
a  wife  says  to  her  husband  alone  is  said 
because  he  is  her  husband,  and  because  she 
can  speak  freely,  undisturbed  by  the  possi- 
bility that  he  will  repeat  what  she  says. 
For  this  reason,  we  think,  when  communi- 
cation between  husband  and  wife  can  be 
reasonably  construed  as  confidential,  the 
rule  of  public  policy  applies,  and,  no  mat- 
ter what  may  happen  in  particular  cases, 
the  courts  will  not  permit  a  disclosure. 
Change  does  not  always  denote  progress. 


pecially  called  to  the  cases  included  under 
subdivision  IV.,  under  the  classification, 
"where  party  to  contract  or  cause  of  action 
is  excluded.'  The  statutes  construed  by  the 
caFcs  included  under  the  latter  classifica- 
tion are  very  similar  to  the  statutes  con- 
strued under  suddivision  III.,  although  in 
Welch  v.  Adams,  63  N.  H.  344,  56  Am.  Rep. 
521,  1  Atl.  1,  (included  under  subdivision 
II.),  the  Massachusetts  and  Missouri  cases 
referred  to  under  subdivision  IV.,  arc  said 
to  be  based  upon  a  statute  materially  dif- 
ferent from  the  New  Hampshire  statute. 

Cases  holding   interested  witness  disquali- 
fied. 

Under  the  Illinois  statute  providing  that 
no  party  to  any  civil  action,  suit,  or  pro- 
ceeding, or  person  directly  interested  in 
the  event  thereof,  shall  be  allowed  to  tes- 
tify therein  of  his  own  motion  or  in  hia 
own  behalf  when  any  adverse  party  sues 
or  defends  as  the  executor,  administrator, 
heir,  or  devisee  of  any  deceased  person,  un- 
less when  called  as  a  witness  by  such  ad- 
verse party  suing  or  defending,  heirs  are 
not  competent  witnesses  in  their  own  be- 
half in  a  suit  to  which  they  are  parties 
to  set  aside  the  will  of  their  ancestor. 
Brace  v.  Black,  125  111.  33,  17  N.  E.  66; 
Volbracht  v.  White,  197  111.  298,  64  N.  E. 
324;  Waugh  v.  Moan,  200  111.  298,  65  N. 
E.  713;  Wickes  v.  Walden,  228  111.  66, 
81  N.  E.  798. 

And  under  that  statute,  a  daughter  of  the 
testator,  who  is  a  beneficiary  under  the  will, 
is  incompetent  to  testify  in  support  of  the 
will  in  a  suit  to  set  aside  the  probate,  in 
which  the  adverse  party  sues  as  neir  of  the 
tesUtor.  Jones  v.  Abbott,  235  III.  220,  85 
X.  E.  279. 

So,  the  nephew  And  niece  of  the  testator, 
who  were  parties  to  the  proceeding  for  the 
probate  of  the  will,  and  were  beneficiaries 
under  it,  and  also  trustees  to  carry  into 
effect  its  provisions,  were  held  not  compe- 
tent witnesses  in  support  of  the  will,  the 
opposite  parties  being  heirs  at  law  of  the 
deceased.  Re  Tobin,  196  111.  484,  63  N.  E. 
1021. 
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Wood  V.  Wood,  263  111.  285,  104  N.  E. 
1108,  holds  that  by  the  terms  of  §  2  of 
Hurd's  Rev.  Stat.  1913,  chap.  51,  a  person 
claiming  as  legatee  under  a  will  is  not 
competent  to  testify  in  his  own  behalf  in 
a  proceeding  contesting  the  probate  of  a 
will,  that  he  was  present  at  the  time  of  the 
execution  of  the  will,  and  that  he  dictated 
to  the  scrivener  the  form  of  a  devise  to 
himself,  where  the  scrivener  informed  him 
that  she  did  not  know  how  to  frame  it,  the 
question  at  issue  being  whether  such  de- 
vise was  inserted  in  the  will  before  or  after 
the  death  of  the  testator. 

In  Laurence  v.  Laurence,  164  111.  367,  45 
N.  E.  1071,  the  court  said  that  the  rule  to 
be  deduced  from  the  Pigg  Case,  infra,  and 
other  cases  that  had  commented  upon  that 
case,  was  that  "where,  among  those  who 
are  conceded  the  heirs,  there  arises  a  con- 
troversy as  to  the  distribution  of  the  es- 
tate among  them,  they  may  testify,  as  such 
testimony  does  not  tend  to  reduce  or  im- 
pair the  estate  among  them."  And  that 
language  is  quoted  with  apparent  approval 
in  Re  Maher,  210  111.  160,  71  N.  E.  438. 

In  Pigg  V.  Carroll,  89  111.  205,  a  suit  for 
partition  among  the  heirs  at  law,  where 
the  matter  in  dispute  related  to  the  value 
of  advancements  made  by  the  ancestor,  it 
was  held  that  the  parties  were  competent 
witnesses.  The  court  said  that  the  prop- 
erty involved  belonged  to  the  litigants,  and 
it  made  no  diflference  how  they  acquired  the 
title  to  it,  whether  by  purchase  or  descent; 
that  there  was  no  more  reason  for  saying 
that  they  sued  or  defended  as  heirs  than 
if  the  property  had  been  acquired  other- 
wise than  by  inheritance. 

But  in  a  suit  for  partition  of  land  which 
the  complainants'  father,  since  deceased, 
had  inherited  jointly  with  his  brother  from 
his  father,  the  uncle  was  held  incompetent 
as  a  witness  to  prove  that  certain  advances 
were  made  to  the  complainants'  father  by 
their  grandfather.  Comer  v.  Comer,  119 
111.  170,  B  N.  E.  796,  distinguishing  Pigg  v. 
Carroll,  supra,  upon  the  ground  that  in 
that  case  the  parties  litigating  held  a  title 
derived  from  the  same  identical  source,  and 
the  litigation  concerned  property  which  con- 
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and  modern  departures  from  ancient  rules 
of  law  in  response  to  the  exigencies  of  par- 
ticular cases  frequently  obliterate  the  wis- 
est and  safest  rules  designed  for  the  protec- 
tion of  society.  Modem  practices  and  ad- 
vanced ideas  look  with  complaisance  upon 
the  spectacle  of  husband  and  wife  worship- 
ing different  Gods  and  voting  in  the  same 
booth  for  different  candidates  and  different 
governmental  policies.  We  confess  to  a 
preference  for  the  old-fashioned  ideal  of 
the  oneness  of  man  and  wife,  and  at  the 
risk  of  being  classed  as  "standpatters''  we 
adopt  as  a  sound  policy,  applicable  to  the 
wife  as  to  the  husband,  the  sentiment  ex- 
pressed in  these  words:  "Therefore  shall 
a  man  leave  his  father  and  his  mother,  and 
shall  cleave  unto  his  wife;  and  they  shall 


be  one  flesh."  True,  this  admonition  is 
hoary  with  age;  but  we  doubt  that  the 
cock-suredness  of  modern  iconoclasm  ha& 
succeeded  in  demonstrating  the  unwisdom 
of  the  common  paternal  ancestor  of  all  man- 
kind. The  majority  still  believe  in  Hie  doc- 
trine, even  though  few  obey  it. 

There  is  an  irreconcilable  conflict  in  the 
authorities  upon  the  precise  point  involved 
in  this  case.  In  Stein  v.  Bowman,  13  Pet. 
209,  10  L.  ed.  129,  it  is  said:  '^The  rule 
which  protects  the  domestic  relations  from 
exposure  rests  upon  considerations  connect- 
ed with  the  peace  of  families.  And  it  is 
conceived  that  this  principle  does  not  mere- 
ly afford  protection  to  the  husband  and 
wife,  which  they  are  at  liberty  to  invoke 
or  not,  at  their  discretion;     .    •    .     but  it 


cededly  belonged  to  the  parties  in  suit; 
whereas,  in  the  case  at  bar,  the  title  that 
was  in  the  ancestor  of  the  complainants 
was  disputed,  and  the  minor  heirs  were  en- 
deavoring to  maintain  the  right  that  was 
in  him. 

A  legatee  under  a  will  in  contest,  being 
also  the  widow  of  the  testator,  is  competent 
as  a  witness  in  her  own  behalf  to  testify 
in  rebuttal,  denying  statements  testified  to 
have  been  made  in  the  presence  of  the  tes- 
tator, where  the  statute  expressly  provides 
that  where,  in  any  action,  suit,  or  proceed- 
ing, any  witness  not  a  party  to  the  record, 
or  not  a  party  in  interest,  or  not  an  agent 
of  the  deceased  person,  shall,  in  behalf  of 
any  party  to  such  action,  suit,  or  proceed- 
ing, testify  to  any  conversation  or  admis- 
sion by  any  adverse  party  or  party  in  in- 
terest, occurring  before  the  death  or  in  the 
absence  of  such  deceased  person,  such  ad- 
verse party  or  party  in  interest  may  also 
testify  to  the  same  admission  or  conversa- 
tion. Judy  V.  Judy,  261  111.  470,  104  N.  E. 
256. 

The  Colorado  disqualifying  statute  is 
adopted  from  the  Illinois  statute,  and  in 
construing  same  the  decisions  of  the  Illinois 
courts  have  been  followed;  the  Colorado 
court  holding  that  under  this  statute  heirs 
and  devisees  are  incompetent  to  testify  in 
a  proceeding  to  probate  a  will,  the  court  re- 
marking that  the  same  rule  applies  to  a 
proceeding  to  probate  a  will  as  applies  to  a 
proceeding  to  set  aside  a  probat<.'d  will,  it 
being  the  latter  point  which  was  involved 
in  most  of  the  Illinois  cases.  Re  Shapter, 
35  Colo.  578,  6  L.R.A.(N.S.)  576,  117  Am. 
St.  Rep.  216,  85  Pac.  688. 

Where  the  statute  disqualifies  as  a  wit- 
ness interested  parties  in  suits  by  or 
against  heirs  or  devisees,  founded  on  a  eon- 
tract  with  or  demand  against  the  ancestor 
to  obtain  title  to  or  possession  of  property, 
etc.,  actions  to  contest  wills  are  included 
and  render  the  parties  thereto  incompetent 
to  testify  to  matters  occurring  in  the  life- 
time of  the  testator,  except  such  facts  and 
occurrences  as  were  open  to  the  observa- 
tion of  all  his  friends  and  acquaintances, 
and  are  to  be  used  as  a  basis  for  an  opinion 
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as  to  the  mental  competencv  of  the  testator. 
Hiatt  V.  McColley,  171  Ind.  91,  85  N.  E. 
772. 

In  Wolfe  V.  Kable,  107  Ind.  565,  8  X.  E. 
559,  parties  to  a  suit  for  partition  were 
held  incompetent  to  testify  as  to  what  their 
father  said  at  the  time  certain  conveyances 
were  made,  for  the  purpose  of  proving  t'lat 
they  were  gifts  rather  than  advancements. 
The  court  declared  generally  that  where  the 
controversy  is  between  heirs  as  to  rights  de- 
rived through  contracts  or  transactions  witl) 
the  ancestor,  none  of  the  parties  are  com- 
petent to  testify  as  to  declarations  made 
by  him. 

Cases  holding  interested  witness  competent. 

In  New  Hampshire  it  is  held  that  a  stat- 
ute providing  that  neither  party  ahall  tes- 
tify in  an  action  when  the  adverse  party  is 
an  executor  or  administrator  disqualifies  as 
a  witness  in  his  own  behalf  the  contestant 
of  a  will  appealing  from  the  probate  there 
of,  since  the  reason  which  forbids  the  sur- 
viving party  to  testify  as  to  matters  of 
dispute,  or  transactions  with  the  deceased, 
is  equally  applicable  in  the  trial  of  an  ap- 
peal from  the  probate  of  a  will.  And  the 
same  injustice  that  the  statute  seeks  to 
prevent  in  other  actions  to  which  the  execu- 
tor is  a  party,  by  excluding  the  surviving 
party  from  testifying,  will  often  be  done  in 
the  trial  of  an  appeal  upon  the  probate 
of  a  will,  if  the  contestant  may  testify  to 
matters  about  which  the  testator,  if '  liv- 
ing, might  testify,  and  perhaps  contradict 
or  explain  the  testimony  of  the  contestant. 
W'elch  V.  Adams,  63  N.  H.  344,  56  Am.  Rep. 
521,  1  Atl.  1.  In  this  jurisdiction,  how- 
ever, it  has  been  held  in  an  appeal  from 
the  probate  of  a  will,  that  the  heirs  of  the 
testator  and  also  devisees  or  legatees  under 
his  will,  who  are  not  appellants,  are  not 
disqualified  as  witnesses,  since  they  are  not 
parties  to  the  proceeding,  although'  interest- 
ed in  the  event  thereof.  Wheeler  v.  Towns, 
43  N.  H.  66. 

A  statute  providing  that  no  party  shall 
be  sworn  in  any  case  where  the  opposite 
party  sues  or  is  sued  in  a  representative 
capacity  does  not  disqualify  as  a  witness  in 
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renders  them  incompetent  to  disclose  facts 
in  evidence  in  violation  of  the  rule.  And 
it  ia  well  that  the  principle  does  not  rest  on 
the  discretion  of  the  parties.  If  it  did,  in 
moat  instances,  it  would  afford  no  substan- 
tial protection  to  persons  uninstructed  in 
their  rights,  and  thrown  off  their  guard 
and  embarrassed  by  searching  interrogato- 
ries. .  .  .  Can  the  wife,  under  such  cir- 
cumstances, either  voluntarily  be  permitted 
or  by  force  of  authority  be  compelled  to 
state  facts  in  evidence  which  render  in- 
famous the  character  of  her  husband?  We 
think  most  clearly  that  she  cannot  be. 
Public  policy  ana  established  principles 
forbid  it." 

In  State  v.  Jolly,  20  N.  C.  108   (3  Dev. 
ft  B.  L.  110)   32  Am.  Dec.  656,  the  court, 


in  commenting  upon  what  acts  and  conduct 
are  within  the  privilege  as  verbal  communi- 
cations, said:  "But  it  is  not  enough  to 
throw  protection  over  communications  made 
in  the  spirit  of  confidence.  The  intimacy 
of  the  marriage  union  enables  each  to  be 
a  daily  and  almost  constant  witness  of  the 
conduct  of  the  other;  and  thus  in  fact  a 
confidence,  reaching  much  farther  than  tiiat 
of  verbal  communications,  is  forced  upon 
each  of  the  parties.  What  one  may  even 
desire  to  conceal  from  all  }iuman  eyes  and 
ears  is  thus  almost  unavoidably  brought 
within  the  observation  of  the  other.  .  .  . 
The  rule  we  deem  a  valuable  one,  and  we 
view  with  apprehension  any  exception  hav- 
ing a  tendency,  more  or  less  direct,  to  pro- 
mote   cunning,    or    to    generate    distrust. 


her  own  behalf  the  proponent  of  a  will,  al- 
though interested  in  the  probate  thereof  as 
the  widow  of  the  testator.  The  fact  that 
she  has  presented  the  will  for  judicial  ac- 
tion, although  it  makes  her  in  a  certain 
Mnae  a  party  to  the  proceedings,  does  not 
make  her  a  party  within  the  meaning  of  the 
statute,  which,  by  its  prohibitory  limita- 
tion, aims  to  prevent  persons  making  claims 
by  proceedings  ut  law  or  in  equity  against 
the  estates  of  deceased  persons  from  profit- 
ing in  their  suit  by  means  of  their  own 
testimony  as  to  transactions  with  or  state- 
ments of  the  deceased,  since  the  proceeding 
to  probate  a  will  is  not  a  suit,  but  a  ju- 
dicial inquiry  as  to  whether  the  instrument 
before  the  court  is  the  last  will  and  testa- 
moit  of  the  deceased.  Mackin  v.  Mackin, 
37  N.  J.  Eq.  528.  Neither  the  testimony 
of  the  executor  of  a  will  nor  that  of  the 
beneficiary  thereunder  in  relation  to  testa- 
mentary capacity,  in  a  proceeding  for  the 
probate  of  the  will,  is  incompetent.  Grant 
V.  Stanler,  68  N.  J.  Eq.  555,  59  Atl.  890. 

The  statute  providing  that  when  the 
original  party  to  the  contract  or  cause  of 
action  is  dead,  or  when  an  executor  or  ad- 
ministrator is  a  party  to  the  suit,  the  other 
party  may  be  called  as  a  witness  by  his  op- 
ponent, but  shall  not  be  admitted  to  testify 
opon  his  own  offer,  does  not  disqualify  as 
witnesses  in  their  own  behalf  the  contest- 
ants of  a  will,  since  it  is  only  when  an 
executor  is  party  as  executor  representing 
the  estate  that  the  statutory  provision  ap- 
plies, and  in  a  proceeding  to  contest  a  will 
the  person  nominated  therein  as  executor  is 
not  a  party  to  the  proceeding  in  his  capacity 
as  executor.  Hamilton  v.  Hamilton,  10  R. 
I.  540. 

A  statutory  provision  that  no  person 
shall  be  excused  or  excluded  from  being  a 
witness  in  any  civil  suit  or  proceeding  at 
law  or  in  equity,  including  special  proceed- 
ings before  courts  of  probate,  by  reason  of 
his  interest  in  the  event  thereof,  as  a  party 
or  otherwise,  except  where,  at  the  time  of 
trial,  the  party  prosecuting  or  defending  is 
an  executor  or  administrator,  or  is  made  a 
party  as  heir,  does  not  disqualify  as  wit- 
nesses the  heirs  of  the  testator  in  a  pro- 
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ceeding  to  contest  the  probate  of  his  will. 
Nash  V.  Reed,  46  Me.  168. 

IV,  Where  party  to  contract  or  cattse 
of  action  is  excluded. 

In  a  proceeding  to  probate  a  will  a  stat- 
ute prohibiting  testimony  by  a  party  to  the 
proceeding  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue 
and  on  trial  has  deceased  docs  not  disquali- 
fy as  witnesses  persons  interested  in  or  par- 
ties to  such  proceeding.  Shailerv.  Bum- 
stead,  99  Mass.  112.  * 

In  Missouri  a  statute  making  incompe- 
tent as  a  witness  in  his  own  behalf  the 
original  party  to  a  contract  or  cause  of 
action  where  the  other  party  has  since  de- 
ceased is  held  not  to  apply  to  the  heir  at 
law  of  the  decedent,  since  he  is  not  a  party 
to  a  proceeding  to  establish  and  probate  a 
lost  will  in  a  sense  to  disqualify  him  as  a 
witness,  especially  where  his  testimony  is 
against  his  own  interests.  Dickey  v.  Ma- 
lechi,  6  Mo.  177,  34  Am.  Dec.  130.  Neither 
does  the  statute  operate  to  disqualify  as 
witnesses  to  sustain  a  will  beneficiaries 
therein.  Garvin  v.  Williams,  50  Mo.  206; 
Gamache  v.  Gambs,  52  Mo.  287. 

In  a  proceeding  to  contest  the  validity  of 
a  will  a  legatee  therein  is  competent  as  a 
witness  in  favor  of  the  will  upon  all  the  ma- 
terial issues  in  the  case,  since  the  statute 
disqualifying  one  party  as  a  witness  where 
the  other  party  to  the  contract  or  cause  of 
action  in  issuie  and  on  trial  is  dead  does 
not  apply  to  a  proceeding  of  this  character. 
Foster  v.  Dickerson,  64  Vt.  233,  24  Atl. 
253;  Re  Buckman,  64  Vt  313,  33  Am.  St. 
Rep.  930,  24  Atl.  252;  Manley  v.  Staples, 
65  Vt.  370,  26  Atl.  630;  Re  Mason,  82  Vt. 
160,  72  Atl.  329. 

And  an  interested  witness  may  testify  to 
the  execution  of  the  will,  in  contradiction 
of  the  testimony  of  the  attesting  witnesses. 
Re  Wheelock,  76  Vt.  235,  66  Atl.  1013 

In  Foster  v.  Dickerson,  supra,  it  !s  said 
that  the  testatrix,  by  her  legal  representa- 
tives, is  not  a  party  to  or  in  any  way  in- 
terested in  a  proceeding  to  probate  her  will. 
The  controversy  is  between  the  living  par- 
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where  the  best  interests  of  society  require 
that  perfect  frankness  and  confidence  ought 
to  prevail.  If  one  exception  be  sanctioned, 
because,  from  the  character  of  the  criminal 
act  imputed,  the  dissent  of  the  witness 
from  its  commission  must  be  presumed, 
others  may  follow,  where  the  like  presump- 
tion will  be  entertained,  .  .  .  and  there 
will  be  danger  of  our  having  no  rule  capa- 
ble of  general  and  steady  application.  .  .  . 
Moreover,  the  rule  is  not  founded  exclusive- 
ly upon  an  actual  voluntary  confidence  re- 
posed by  one  of  the  married  pair  in  the 
other,  but  also  upon  the  unavoidable  confi- 
dence which  the  intimacy  of  the  marriage 
state  necessarily  produces."  See  also  Owen 
v.  State,  78  Ala.  425,  56  Am.  Rep.  40,  6 
Am.  Crim.  Rep.  206;  Boykin  v.  Boykin,  70 


N.  C.  262,  18  Am.  Rep,  77C;  Hanselman  v. 
Dovel,  102  Mich.  605,  47  Am.  St.  Rep.  557, 
60  N.  \V.  978;  Brewer  v.  Ferguson,  11 
Humph.  568;  Wickes  v.  Walden,  228  111. 
56,  81  N.  E.  798;  Hertrich  v.  Hertrich,  114 
Iowa,  643,  89  Am.  St.  Rep.  389,  87  N.  W. 
689;  Monrofc  v.  Twistleton,  Peake  N.  P.  Add. 
Gas.  219;  Doker  v.  Hasler,  Ryan  &  M.  198; 
O'Connor  v.  Marjoribanks,  5  Scott,  N.  R. 
394,  4  Mann.  &  G.  435,  12  L.  J.  C.  P.  N.  S. 
161,  r  Jur.  834. 

In  Schreffler  y.  Chase,  245  111.  395,  137 
Am.  St.  Rep.  330,  92  N.  E.  272,  a  case 
treating  testimony  much  like  the  testimony 
delivered  by  Mrs.  Kirk  in  this  case,  it  is 
held  that  the  divorced  husband  was  incompe- 
tent to  testify  to  the  conduct  of  the  testa- 


ties  who,  on  the  one  side,  are  legatees  under . 
the    will,    represented    by    the    proponents,  | 
and,  on  the  other  side,  are  the  heirs  at  law  i 
of  the  testatrix.    The  former  claim  to  take  I 
the  estate  under  the  will,  and  the  latter 
under   the   statute   regulating   the   descent 
of  estates,   insisting  that  the  alleged   will 
is  a  nullity,  and  the  act  of  the  testatrix  in 
making  the  alleged  will  is  the  only  subject- 
matter  of  the  investigation.     The  proceed- 
ing is  in  the  nature  of  a  proceeding  in  renif 
and  establishes  the  relation  of  all  the  par- 
ties to  the  corpus  of  the  estate.     The  gist 
of  the  action  is  not  changed  by  the  fact 
that    the    trial    may    indirectly    involve    a 
determination  of  the  relations  of  the  wit- 
ness to  the  testatrix. 

The  statutory  provision  that  when  one 
of  the  original  parties  to  a  contract  or  oth- 
er transaction  which  is  the  subject  of  inves- 
tigation is  dead,  the  other  party  shall  not 
be  admitted  to  testify  in  his  own  favor  un- 
less first  called  to  testify  on  behalf  of  the 
party  first  named,  does  not  disqualify  as 
witnesses  in  their  own  behalf  devisees  or 
legatees,  in  a  proceeding  to  probate  the  tes- 
tator's will,  since  they  are  not  parties  to 
the  transaction.  Martz  v.  Martz,  25  Gratt. 
361. 

In  the  preceding  case  the  court  remarked 
that  legatees  or  devisees  may  be  said  to  be 
parties  in  interest  under  the  will,  but  they 
cannot  be  said  to  be  parties  to  the  mak- 
ing of  the  will  merely  because  it  invests 
them  with  an  interest.  The  t<»8tator  is  the 
only  party  to  the  execution  of  his  will.  Ho 
may  have  consulted  others  and  beon  ad- 
vised, and  he  may  have  employed  a  scriven- 
er to  write  it,  but  if  it  is  his  will,  it  is  his 
act  alone. 

And  see  Wilkes  v.  Wilkes,  —  Va.  — ,  80 
S.  E.  745,  holding  that  since  a  will  is  solely 
the  act  of  the  testator,  and  its  execution  is 
not  such  a  contract  or  transaction  as  comes 
within  the  purview  of  the  disqualifying 
statute,  the  widow  of  a  deceased  testator 
is  a  competent  witness  to  the  fact  of  having 
stricken  a  certain  clause  from  the  testator's 
will  at  his  request. 

The  statute  disqualifying  as  witnesses  in 
their  own  favor  persons  having  dealings, 
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transactions,  and  agreements  with  a  person 
since  deceased,  does  not  disqualify  as  wit- 
nesses in  their  own  behalf  persons  interested 
either  for  or  against  the  probate  of  a  will. 
Re  Farquharson,  33  N.  S.  261. 

F.  Where  diaquaUflcation  is  limited  to 
personal  transactions  or  com-jmunica'^ 
tions  with  decedent, 

a.  Cases  holding  statute   inapplicable. 

The  cases  are  in  conflict  as  to  the  rule 
applicable  under  statutes  prohibiting  inter- 
ested witnesses  from  testifying  as  to  per- 
sonal transactions  or  communications  with 
a  deceased  person  whose  executor,  etc.,  is 
a  party  to  the  proceeding,  or  whose  estate 
is  interested  in  the  result  of  the  suit.  The 
following  cases  hold  that  a  proceeding  to 
probate  a  will  is  not  within  the  scope  and 
meaning  of  disqualifying  statutes  in  this 
form,  and  hence,  in  proceedings  of  this  char- 
acter, persons  interested  in  the  probate  of 
a  will,  or  in  defeating  its  probate,  are  not 
disqualified  as  witnesses  in  their  own  fayor. 

Thus  it  has  been  held  that  a  statute  pro- 
viding that,  in  an  action  by  or  against  an 
executor,  administrator,  or  guardian,  in 
which  judgment  may  be  rendered  for  or 
against  him,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  trans- 
actions with  or  statements  of  the  testator, 
intestate,  or  ward,  unless  called  to  testify 
by  the  opposite  party,  was  intended  to  pro- 
tect the  estate  of  deceased  persons  from  the 
attacks  of  persons  who  had  or  claimed  to 
have  had  business  transactions  with  the  de- 
ceased, and  who  are  seeking  to  establish 
claims  against  his  estate,  and  it  has  no 
application  to  controversies  between  devisees 
themselves  over  a  will,  or  between  devisees 
or  legatees  and  the  heirs  as  to  the  distribu- 
tion of  the  estate  by  will  or  otherwise,  since 
in  such  case  the  corpus  of  the  estate  is  in 
no  manner  affected;  hence,  under  this  stat- 
ute, the  testimony  of  an  heir  at  law  of  a 
testator,  who  is  contesting  the  latter's  will, 
is  competent  in  her  own  behalf.  Taylor  y. 
McClintock,  87  Ark.  243,  112  S.  W.  405. 
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trix,  as  observed  by  him  from  the  time  he' 
married  up  to  the  time  of  the  separation. 
The  other  point  relied  upon  for  a  re- 
Tersal  invokes  a  broader  rule  to  exclude  the 
testimony  of  Mrs.  Kirk.  It  is  insisted  that 
she  was  incompetent  to  testify  at  all  "to 
establish  his  [her]  own  or  assigned  claim 
.  .  .  against  the  estate  of  a  deceased 
person."  Section  1917,  Revised  Code  of 
1906.  This  section  of  the  Code  has  been 
the  law  of  the  state  since  1857,  or  longer. 
llie  language  of  the  various  statutes  em- 
bodying the  rule  varies  somewhat,  but  they 
are  all  to  the  same  effect.  Many  times  this 
court  has  construed  this  statute,  and  it  is 
difficult  to  entirely  harmonize  the  decisions. 
Able  counsel  for  appellants  in  their  briefs 
collate  and  critically  analyze  all  the  cases. 


We  have  examined  the  cases  with  care,  and 
find  ourselves  unable  to  improve  upon  the 
work  of  counsel,  and  will  therefore  make 
use  of  their  work  by  quoting  liberally  there- 
from. 

Before  proceeding  further,  we  now  state 
the  question,  viz:  Did  Mrs.  Kirk  testify  to 
establish  her  claim  against  the  estate  of 
deceased,  which  claim  originated  during  the 
lifetime  of  deceased?  To  answer  this  ques- 
tion, we  come  now  to  a  consideration  of  the 
decisions  of  this  court: 

Griffin  v.  Lower,  37  Miss.  458,  was  a  suit 
by  an  administrator  to  recover  on  a  note 
payable  to  him  as  such.  Defendant  offered 
to  defend,  by  testifying  about  transactions 
with  deceased  in  his  lifetime,  constituting 


Probate  of  a  will  is  not  an  action  or  pro- 
ceeding by  or  against  an  executor  in  which 
a  judgment  or  decree  may  be  rendered  for 
or  against  him  as  such  executor,  within  a 
statute  providing  that,  in  actions  or  pro- 
ceedings by  or  against  executors,  admin i^j- 
trators,  or  guardians,  in  which  judgment 
or  decree  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to 
tt^tify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  since  to  such 
a  proceeding  there  are  no  parties,  and  in 
contemplation  of  law  it  is  solely  an  in- 
quiry as  to  the  validity  of  a  certain  paper 
writing,  whether  it  is  or  is  not  the  last 
will  and  testament  of  the  testator.  Re 
Spiogelhalter,  1  Penn.  (Del.)  6,  39  Atl. 
405. 

In  Texas  the  doctrine  is  asserted  that  in 
a  proceeding  to  establish  a  nuncupative  will 
the  persons  claiming  thereunder  as  devisees 
or  legatees  are  disqualified  from  testifying 
to  establish  the  will  by  the  statutory  provi- 
sion that,  in  an  action  by  or  against  exec- 
utors, administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify 
by  the  opposite  party,  or  called  to  testify 
by  the  court,  since  the  heirs  are  parties  to 
the  proceeding,  and  the  prohibition  is  not 
intended  to  protect  an  executor  or  admin- 
istrator, although  they  are  named,  but  it 
is  intended  to  protect  the  parties  benefi- 
cially interested  .  .  .  the  heirs  and  cred- 
itors'.   Lewis  V.  Aylott,  45  Tex.  190. 

The  person  named  as  executor  by  a  nun- 
cupative will  is  not  a  competent  witness 
to  establish  same.  Watts  v.  Holland,  56 
Tex.  54. 

So,  the  guardian  of  minor  children  of  a 
deceased  heir  is  disqualified  from  testify- 
ing in  his  own  behalf,  as  a  witness,  in  par- 
tition proceedings  prosecuted  by  him  against 
the  other  heirs,  with  reference  to  declara- 
tions of  the  ancestor,  and  the  different 
heirs  are  also  disqualified  from  giving  tes- 
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timony  in  their  own  behalf.    Ellis  v,  Stew- 
art, —  Tex.  Civ.  App.  — -,  24  S.  W.  685. 

According  to  this  doctrine  a  proceeding 
to  set  aside  the  probate  of  a  will  is,  in  ef- 
fect, an  action  by  the  heirs,  arising  out 
of  a  transaction  with  the  testator;  and 
hence  a  legatee  is  disqualified  from  testify- 
ing as  to  any  statements  made  by  the  tes- 
tator having  a  bearing  on  the  validity  of 
the  will  in  controversy.  Brown  v.  Mitchell, 
76  Tex.  9,  12  S.  W.  606. 

While  these  earlier  decisions  Indicate  the 
inclination  of  the  Texas  court  to  apply  the 
prohibitive  provision  of  the  disqualifying 
statute  to  proceedings  to  establish  or  pro- 
bate wills  as  well  as  to  ordinary  civil  suits, 
yet  the  later  decisions,  although  not  in  ex- 
press terms  overruling  the  earlier  ones,  have 
considerably  limited  the  doctrine  asserted 
in  them. 

Thus,  in  Simon  v.  Middleton,  51  Tex.  Civ. 
App.  631,  112  S.  W.  441,  it  is  held  that  a 
proceeding  for  the  probate  of  a  will  is  not 
an  action  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent,  arising  out 
of  any  transaction  with  such  decedent,  with- 
in the  meaning  of  this  language,  following 
the  provision  heretofore  referred  to,  dis- 
qualifying interested  witnesses  in  actions  by 
or  as^ainst  executors,  administrators,  or 
guardians,  and  hence,  in  a  proceeding  to 
probate  a  will,  the  contestant  thereof,  a 
daughter  of  the  testator,  is  not  disquali- 
fied as  a  witness  in  her  own  behalf  to  con- 
versations with  decedent  tending  to  estab- 
lish fraud  and  undue  influence  in  procur- 
ing the  will. 

And  it  has  been  held  that  legatees  and 
devisees  are  not  included  within  the  pro- 
hibitive provision  of  the  statute,  and  are 
competent  witnesses  as  to  the  declarations 
of  the  testator,  in  a  contest  between  the 
legatees.  Schnable  v.  Henderson,  —  Tex. 
Civ.  App.  — ,  152  S,  W.  231. 

In  a  proceeding  to  probate  a  will,  the 
widow  of  the  testator,  who  is  contesting  the 
probate  thereof,  may  testify  to  the  amount 
of  money  and  property  owned  and  held  by 
her  at  the  time  of  her  marriage  to  the  de- 
ceased, and  that  she  sold  the  property,  and 
loaned  the  proceeds  of  the  sale  to  the  dc- 
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the  consideration  for  the  note.  Testimony 
excluded. 

Kelly  T.  Miller,  39  Miss.  17,  was  a  cat^o 
in  which  an  executor  and  devisee  was  admit- 
ted to  testify  in  support  of  the  will.  The 
whole  question  was  whether  article  46,  p. 
434,  Code  1857,  which  made  void  a  devise 
to  a  subscribing  witness,  resulted  in  mak- 
ing such  witness  incompetent  to  testify  in 
support  of  the  will. 

Lamar  y.  Williams,  30  Miss.  342,  was  a 
suit  to  recover  damages  fof  battery  to  a 
slave.  Defendants  offered  to  testify  that 
the  owner,  since  deceased,  consented.  Evi- 
dence excluded,  and  the  court  gave  a  broad 
meaning  to  the  word  "claim,"  and  said  that 
the  statute  intended  to  prohibit  the  '*iindue 
advantage"  of  allowing  a  living  party  to 


"testify  to  matters  which  took  place  be- 
tween him  and  the  deceased,  and  whichy 
resting  entirely  in  the  private  transactions 
of  the  parties,  could  not  be  disproved  or 
explained  by  reason  of  the  death  of  the 
other  party." 

Witherspoon  v.  Blewett,  47  Miss.  670, 
contains  a  full  and  strong  statement  of  the 
court's  policy  in  construing  the  statute.  It 
was  said  that  "the  interpretation  put  upon 
the  statute  is  broader  than  its  words,  but 
was  demanded  by  its  reason  and  intend- 
ment." 

Jacks  V.  Bridewell,  51  Miss.  887,  contains 
a  full  and  strong  review  and  assertion  of 
the  policy  and  meaning  of  the  statute.  The 
statute  extends  to  every  assertion  of  right 
to  any  part  of  the  estate  left  by  a  deceased 


ceased.  McDonald  v.  McDonald,  —  Tex. 
Civ.  App.  — ,  160  S.  W.  693. 

In  Tennessee  a  statutory  provision  that 
in  actions  or  proceedings  by  or  against  exec- 
utors, administrators,  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  tes- 
tify against  the  other  as  to  transactions 
with  or  statements  by  the  testator,  intes- 
tate, or  ward,  unless  called  to  testify  by  the 
opposite  party,  is  held  not  to  disqualify 
devisees  or  legatees  from  testifying  in  a 
proceeding  to  probate  the  will,  as  to  declara- 
tions of  the  testator  in  his  lifetime,  since 
an  issue  of  devisavit  vel  non  is  not  an  ac- 
tion by  the  executor  in  which  judgment 
may  be  rendered  for  or  against  him,  in  the 
sense  of  this  statute,  but  it  is  a  contest  by 
the  devisees  and  legatees  on  the  one  side, 
and  the  heirs  and  distributees  on  the  other. 
Beadles  v.  Alexander,  9  Baxt.  604. 

The  meaning  of  such  a  statute  is  that  in 
a  suit  between  the  estate  of  a  deceased 
person  and  a  living  party,  the  latter  shall 
not  be  allowed  to  give  his  version  of  trans- 
actions or  conversations  of  deceased,  whose 
lips  are  closed;  and  in  principle  the  pro- 
vision does  not  apply  to  an  issue  to  contest 
the  will  of  a  deceased  person  where  both  the 
devisee  and  heirs  are  still  living  and  may 
testify  for  themselves.     Ibid. 

To  the  same  effect  is  Davis  v.  Davis,  6 
Lea,  543,  as  to  a  legatee. 

In  Florida  it  is  held  that  a  statute  ex- 
cluding interested'  persons  from  testifying 
in  regard  to  any  transaction  or  communi- 
cation between  them  and  a  party  at  tlie 
time  of  the  examination  deceased  does  not 
exclude  from  testifying  as  witnesses  to  the 
probate  of  a  will,  the  heirs  at  law.  next  of 
kin,  or  devisees  of  the  testator,  since  a  pro- 
ceeding to  establish  or  invalidate  a  will 
rests  upon  different  ground  from  ordinary 
causes  of  action,  and  is  in  the  nature  of  a 
proceeding  in  rem.  The  subject-matter  of 
investigation  is  the  act  of  the  testator  in 
executing  the  will,  and  the  proceeding  is 
directed  to  this,  and  the  execution  of  the 
will  is  not  a  transaction  or  communication 
between  the  testator  and  the  legatee  or  his 
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heirs  at  law  or  next  of  kin.  Hays  v.  Ernest, 
32  Fla.  18,  13  So.  461. 

In  Maryland  by  an  early  act,  a  person  in- 
terested in  the  subject-matter  of  the  con- 
troversy to  which  the  representative  of  the 
deceased  person  was  a  party  was  disquali- 
fied as  a  witness  therein.  By  the  amend- 
ment of  this  provision  in  1904,  the  exclusion 
was  limited  to  personal  transactions  with 
or  statements  made  by  the  intestate. 

In  Johnson  v.  Johnson,  105  Md.  81.  121 
Am.  St.  Rep.  670,  65  Atl.  918,  it  was  held 
that  the  widow  of  the  testator  was  a  com- 
petent witness  for  her  children  in  the  trial 
of  a  caveat  filed  by  her  in  their  behalf, 
since  she  was  not  a  party  to  the  case  with- 
in the  meaning  of  the  statute.  The  nature 
of  the  testimony  does  not  clearly  appear. 

And  in  a  contest  between  the  alleged 
widow  and  those  claiming  to  be  the  heirs  at 
law  and  next  of  kin  of  a  deceased  person, 
the  heirs  at  law  are  competent  witnesses 
to  establish  their  relationship,  since  the 
contest  is  merely  as  to  the  manner  in  which 
the  estate  shall  be  distributed.  Jones  ▼. 
Jones,  36  Md.  447,  11  Am.  Rep.  505. 

In  Nebraska  the  statutory  provision  that 
no  person  having  a  direct  legal  interest  in 
the  result  of  a  civil  action  or  proceeding 
when  the  adverse  party  is  the  representa- 
tive of  a  deceased  person  shall  be  permitted 
to  testify  to  any  transaction  or  conversa- 
tion had  between  the  deceased  person  and 
the  witness  is  held  not  to  disqualify  the 
conceded  heirs  at  law  of  the  testator  in 
such  proceeding.  McCov  v.  Conrad,  64  Neb. 
150,  89  N.  W.  665.  The  court  said  that  the 
devisees  or  legatees  would  be  incompetent 
in  such  a  proceeding,  as  they  would  assail 
the  estate  with  a  view  to  appropriating  it 
or  a  part  of  it. 

So,  persons  who  would  take  as  heirs  at 
law  or  next  of  kin  of  the  testator  in  case 
of  the  latter's  intestacy  are  not  disquali- 
fied from  testifying  as  to  transactions  and 
conversations  with  the  deceased,  in  a  con- 
test over  his  alleged  will.  Williams  ▼. 
Miles,  68  Neb.  463,  62  L.R.A.  383,  110  Am. 
St.  Rep.  431.  94  N.  W.  705,  4  Ann.  Cas. 
306.  rehearing  denied  in  68  Neb.  479,  96 
N.  W.  151,  4  Ann.  Cas.  312. 
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party,  by  testimony  about  dealings  with 
auch  party  in  his  lifetime. 

In  Rothschild  y.  Hatch,  64  Miss.  554,  A. 
L.  Hatch,  plaintiff  in  ejectment  against  the 
heirs  of  one  Griffith,  deceased,  was  held  in- 
competent to  testify  about  certain  state- 
ments made  by  deceased  in  his  lifetime  as 
to  the  nature  of  his  holding  of  the  lands 
in  controversy.  In  this  case  it  was  held 
that  an  assignment  of  the  claim  restored 
the  competency  of  the  party;  whereupon 
the  legislature  promptly  passed  Acts  1878, 
p.  100,  extending  the  exclusion  to  one  who 
had  assigned. 

In  Tucker  v.  Whitehead,  59  Miss.  594,  it 
was  held  that  the  proponent  and  contestant 
were  both  competent  to  testify,  notwith- 
standing the  statute,  and  Kelly  ▼.  Miller, 


supra,  was  cited.  But  this  case  was  as  fol; 
lows:  In  deceased's  papers  was  found  a 
will,  with  the  signature  torn  off.  In  such 
case,  the  law  presumes  that  this  was  done 
by  the  testator,  and  done  animo  revocandi, 
(See  authorities  cited  by  Mr.  Leigh.)  The 
real  claim  and  issue  on  this  issue  of  de- 
visavit  vel  non  was  this,  and  only  this: 
A  question  of  fact,  whether,  after  the  death, 
a  brother  of  the  deceased  got  hold  of  the 
will  and  mutilated  it.  That  was  the  sole 
question  actually  brought  before  the  jury, 
as  is  shown  by  the  statement  of  the  case; 
and  it  was  about  that  that  the  parties  were 
in  fact  held  competent  to  testify. 

Keblett  ▼.  Keblett,  70  Miss.  572,  12  So. 
698,  was  a  controversy  between  two  sets  of 
devisees;  the  devises  having  been  made  in 


In  Alabama  it  is  held  that  a  statute  dis- 
qualifying as  witnesses  persons  testifying 
to  transactions  with  or  statements  by  any 
deceased  person  whose  estate  is  interested 
in  the  result  of  the  suit  does  not  disqualify 
as  witnesses  to  the  fact  of  the  execution 
and  attestation  of  a  will  legatees  or  devisees 
therein,  in  a  suit  or  proceeding  in  which  the 
validity  of  the  will  is  involved,  since  the 
controversy  is  one  to  determine  the  status 
of  the  estate  of  the  decedent  and  the  con- 
dition in  which  he  died,  whether  testate  or 
intestate;  hence  it  is  a  controversy  between 
living  parties,  affecting  only  their  interests, 
and  in  no  proper  sense  is  the  estate  of  the 
testator  interested  in  the  result.  •  Snider 
T.  Burks,  84  Ala.  53,  4  So.  226;  and  to  the 
same  effect,  see  Kumpe  ▼.  Coons,  63  Ala. 

The  estate  of  a  decedent  is  not  interest- 
ed within  the  meaning  of  this  statute  in 
proceedings  to  probate  a  will,  since  it  re- 
mains the  same  whether  the  will  is  probated 
or  not.  Hence  the  parties  in  interest  are 
competent  to  testify  to  any  fact  relevant 
and  material  to  the  issue  raised  by  a  con- 
test over  the  probate  of  a  will  on  the 
ground  of  fraud,  undue  influence,  or  men- 
tal incapacity.  Henry  v.  Hall,  106  Ala.  84, 
54  Am.  St.  Rep.  22,  17  So.  187. 

The  grounds  of  the  doctrine  were  thus 
stated  in  Kumpe  v.  Coons,  supra:  "An 
original  proceeding  in  the  court  of  probate 
for  the  probate  of  a  will  is  a  proceeding 
in  rem.  The  purpose  is  to  ascertain  the 
ptatus  of  the  estate  of  the  decedent,  and 
the  condition  in  which  he  died,  whether 
testate  or  intestate.  It  does  not  assume 
the  form  and  is  not  a  ^lit  inter  partcSf  un- 
til the  heirs  or  distributees  intervene  in  the 
mode  prescribed  by  the  statute. 
The  character  of  the  suit  is  not  changed  if 
there  is  no  contest  in  the  court  of  probate, 
and  the  heir  at  law,  or  next  of  kin,  resort 
to  the  statutory  remedy  by  bill  in  chnncory. 
That  remedy  stands  in  the  place  of,  and  is 
the  substitute  for,  proof  of  the  will  in 
solemn  form,  as  practised  in  the  ecclesi- 
astical courts:  or,  if  the  will  is  of  real 
estate,  the  action  of  ejectment  at  common 
law.  ...  In  either  proceeding — the  con- 
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tests  in  the  court  of  probate  or  by  bill  in 
a  court  of  equity — the  parties  claiming 
under  the  will  are  in  fact  the  actors,  bound 
to  support  it  affirmatively,  while  the  heir 
or  next  of  kin  is  in  the  relation  of  a  de- 
fendant. ...  In  either  court,  the  con- 
troversy is  between  living  parties,  the  es- 
tate of  the  testator  is  not  interested.  The 
interests  of  those  claiming  to  succeed  to  it, 
either  by  operation  of  law,  or  by  operation 
of  the  instrument  propounded  as  a  will, 
are  alone  involved.  The  estate  remains 
intact,  undiminished,  whatever  may  be  the 
result  of  the  controversy,  and  the  subject- 
matter  of  investigation  is  not  a  transaction 
with  or  statement  by  the  decedent,  but  an 
act  of  his  in  its  nature  ambulatory  and  rev- 
ocable, taking  effect  only  by  his  death.  .  .  . 
Upon  all  questions  involved,  the  parties 
are  competent  witnesses, — competent  as  at- 
testing witnesses,  though  devisees  or  lega- 
tees,—competent  to  prove  any  fact  which 
may  be  involved  in  the  real  issue,  whether 
there  is  a  will  or  not." 

In  Georgia  the  statute  declaring  that 
where  any  suit  is  instituted  or  defended 
by  the  personal  representatives  of  a  de- 
ceased person  the  opposite  party  shall  not 
be  permitted  to  testify  in  his  own  favor 
against  the  deceased  as  to  transactions  or 
communications  with  him  in  his  lifetime 
does  not  disqualify  an  executor  or  legatee 
as  a  witness,  on  the  trial  of  an  issue  deviacL- 
vit  vel  non.    Harris  v.  Harris,  53  6a.  678. 

Neither  does  this  statute  disqualify  as 
witnesses  in  their  own  favor  in  a  proceeding 
to  establish  and  probate  a  nuncupative 
will,  either  the  propounders  or  the  caveat- 
ors, since  the  cause  of  action  is  the  factum 
of  the  will,  and  the  parties  to  the  proceeding 
are  all  in  life.  In  no  sense  of  the  word  can 
the  testatrix  be  called  "the  other  party"  in 
opposition  to  the  propounder  or  the  caveat- 
or.    Brown  v.  Carroll,  36  Ga.  668. 

And  in  Kentucky  it  is  held  that  in  a  pro- 
ceeding in  opposition  to  the  probate  of  a 
will  a  devisee  therein  it  a  competent  wit- 
ness to  testify  that,  after  the  execution  of 
the  codicil  of  a  will,  he  handed  it  to  the 
testator,  and  the  witness  is  not  disquali- 
fied by  the  Code  provision  that  no  person 
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general  terms,  and  the  questions  turning  on 
the  titles  of  the  devisors.  Stirling  Neblett, 
Sr.,  conveyed  to  his  two  sons,  W.  J.  Neblett 
and  Stirling  Neblett,  Jr.,  in  1857.  The 
father  died  in  1871,  devising  his  estate  to 
his  wife,  Ann  Neblett.  Stirling  Neblett, 
Jr.,  one  of  the  two  donees  by  the  deed  above 
mentioned,  died  in  1877;  his  mother  being 
still  living.  The  mother,  Ann  Neblett,  then 
died  in  1881.  Then  W.  J.  Neblett,  the 
other  donee  by  the  deed  above  mentioned, 
died  in  1891,  ten  years  after  the  death  of 
Ann.  Bill  was  filed  by  the  devisees  of  Ann 
Neblett,  who  died  in  1881,  against  the  devi- 
sees of  Stirling  Neblett,  Jr.,  who  died  in 
1877,  and  against  the  devisees  of  W.  J. 
Neblett,  who  died  in  1891,  to  vacate  the 
deed   of    1857.      Complainants    testified    in 


their  own  behalf,  but  it  was  held  that  they 
were  incompetent  under  the  statute;  their 
testimony  going  to  show  that  after  the 
making  of  the  deed  of  1857,  until  his  death 
in  1871,  Stirling  Neblett,  Sr.,  had  retained 
possession  of  the  lands,  etc.,  and  declara- 
tions and  admissions  by  the  deceased  donees. 
In  Covington  v.  Frank,  77  Miss.  606,  27 
So.  1000,  Frank  filed  his  bill  against  the 
unknown  heirs  of  Covington,  deceased,  to 
collect  certain  notes  executed  by  Coving- 
ton alone.  Covington's  widow  and  daugh- 
ter made  appearance,  interposed  defense, 
etc.,  and  testified  to  prove  their  relation- 
ship. Frank's  bill  was  filed  against  the 
"unknown  lieirs"  of  Covington,  and  the 
depositions  of  the  widow  and  daughter  were 
strictly  responsive,  and  only  proved  their 


shall  testify  for  himself  concerning  any 
verbal  statement  of,  or  any  transaction 
with,  or  any  act  done  or  admitted  to  be 
doue  by,  a  person  since  deceased,  since  the 
purpose  of  this  statute  is  to  protect  the 
estate  against  the  claims  of  third  persons, 
and  not  to  disqualify  as  witnesses  the  heirs, 
devisees,  or  legatees,  for,  in  the  latter  case, 
the  several  claimants  to  the  estate  are  on 
an  equal  footing,  and  there  is  perfect  mutu- 
ality and  equality  si^far  as  concerns  the 
opportunity  and  the  right  to  testify.  Flood 
V.  Pragoff,  79  Ky.  607. 

In  a  controversy  over  the  probata*  of  a 
will  the  devisees  and  heirs  at  law  of  the  de- 
ceased are  competent  witnesses  in  their  own 
behalf,  since  such  a  proceeding  is  not  one 
to  settle  the  estate  of  the  decedent,  nor  is 
it  an  action  against  the  executor,  adminis- 
trator, heir,  or  devisee,  in  the  sense  in 
which  that  term  is  used  by  the  disqualify- 
ing statute.  Milton  v.  Hunter,  13  Bush, 
163. 

In  contest  over  the  probate  of  a  will  all 
the  parties  interested  therein  are  compe- 
tent witnesses  (Williams  v.  Williams,  90 
Ky.  28,  13  S.  W.  260),  including  the  heirs 
at  law  and  devisees  or  legatees  under  the 
will  (Phillips  V.  Phillips,  81  Kv.  328; 
King  V.  King,  19  Ky.  L.  Rep.  868,  42  S.  W. 
347;  Carmical  v.  Carmical,  32  Ky.  L.  Rep. 
171,  104  S.  W.  1037;  Cave  v.  Cave,  .13 
Bush,  452)  ;  and  on  the  question  whether 
money  paid  a  legatee  was  an  ademption  of 
the  legacy,  a  residuary  devisee  is  a  compe- 
tent witness,  and  the  legatee  herself  or  her 
husband  may  testifv  in  her  behalf  (Swine- 
broad  V.  Bright,  24*Ky.  L.  Rep.  2253,  73  S. 
W.  1031). 

h.  Cases  holdiny  statute  applicable. 

In  the  following  cases  the  parties  to  a 
proceeding  to  probate  a  will  or  succeed  to 
an  estate,  or  persons  interested  in  such 
proceeding,  are  held  disqualified  as  witness- 
es in  their  own  behalf. 

In  Kansas  it  is  held  that  in  a  proceed- 
ing to  contest  a  will  the  heirs  of  the  testa- 
tor are  disqualified  as  witnesses  with  ref- 
erence to  personal  communications  of  the 
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testator  in  his  lifetime  by  the  statutory 
provision  that  no  party  shall  be  allowed  to 
testify  in  his  own  behalf  in  respect  to  any 
transaction  or  communication  had  person- 
ally by  such  party  with  a  deceased  person 
when  the  adverse  party  is  the  executor,  ad- 
ministrator, heir  at  law,  or  next  of  kin  of 
the  deceased,  where  they  have  acquired 
title  to  the  cause  of  action  immediately 
from  such  deceased  person,  since  the  heirs 
of  a  deceased  person  acquire  title  imme- 
diately from  their  deceased  ancestor  with- 
in the  spirit  and  meaning  of  this  act.  W^ehe 
v.  Mood,  68  Kan.  373,  75  Pac.  476.  In 
a  proceeding  to  quiet  title  to  land  where 
all  the  -parties  claim  from  the  same  an- 
cestor, evidence  of  any  of  them  as  to  com- 
munications of  the  deceased  ancestor  ia 
incompetent.  Renz  v.  Drur^,  57  Kan. 
84,  45  Pac.  71.  So,  one  who  is  execu- 
tor and  a  devisee  is  incompetent  in  a  suit 
to  have  a  will  set  aside  and  the  probate 
thereof  vacated,  to  testify  concerning  per- 
sonal commui)ications  with  deceased.  Rich 
v.  Bowker,  25  Kan.  7. 

And  in  Iowa  it  is  held,  under  a  statute 
providing  that  no  party  to  an  action  or 
proceeding,  or  any  person  interested  in  the 
event  thereof,  shall  be  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction 
or  communication  between  such  witness  and 
a  person  since  deceased,  against  the  execu- 
tor, heir  at  law,  or  next  of  kin  of  such  de- 
ceased person,  that  one  of  the  proponents 
of  a  will,  and  a  devisee  therein,  is  disquali- 
fied as  a  witness  in  a  proceeding  to  probate 
the  will  to  which  the  heirs  of  the  testator 
are  parties,  where  the  testimony  relates 
to  transactions  or  communications  with 
the  deceased,  and  is  offered  in  behalf  of  the 
other  proponents.  Sisters  of  Visitation  v. 
Glass,  45  Iowa,  154;  to  the  same  eflFect  see 
Blake  v.  Rourke,  74  Iowa,  519,  38  N.  W. 
392.  A  son  of  the  testator,  being  also  a 
beneficiary  under  his  will,  is  incompetent  to 
testify  in  his  own  interest  in  a  will  contest 
as  to  personal  transactions  or  communica- 
tions with  the  deceased  (Re  Rehard,  — 
Iowa,  — ,  143  N.  W.  1106)  ;  and  the  ex- 
clusion also  applies  to  the  same  extent  to 
a  contestant   (Ross  y.  Rosa,  140  Iowa,  51, 
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identity  as  being  those  heirs,  whom  the  com- 
plainant had  called  into  court  by  the  gen- 
eral terms  of  his  bill.  In  that  action  they 
were  not  pursuing  the  estate  for  anything, 
and  no  decree  rendered  in  their  favor  could 
have  established  any  right  in  them  as 
against  any  representative  or  h^ir  of  the 
estate.  On  the  other  hand,  they  were  not 
testifying  defensively,  within  the  meaning 
of  the  statute,  because  they  were  not  being 
pursued  in  behalf  of  the  estate  of  any  per- 
son whatever.  It  was  simply  one  instance 
of  the  well-recognized  class  of  cases  (of 
which  there  are  numerous  other  instances 
in  the  decisions  on  this  statute)  where  the 
testimony  would  only  remotely  or  collater- 
ally claim  an  interest,  which  would  have 
to  be  vindicated  or  asserted  effectually  in 


some  other  suit  or  proceeding,  if  asserted 
at  all.  See  note  to  Townsend  v.  Kennard, 
1    Miss.   Dec.   222,   224. 

In  Steen  v.  Kirkpatrick,  84  Miss.  63.  36 
So.  140,  T.  J.  Steen  and  his  wife  had  an 
antenuptial  agreement  that,  if  one  should 
die,  the  survivor  should  take  interest  in 
the  deceased's  estate  for  life  only,  and  that 
at  the  death  of  the  survivor  such  interest 
should  revert  to  the  estate  of  the  first  de- 
cedent. Under  this  agreement,  when  Steen 
died,  his  wife  received  $1,750  as  her  share 
of  his  estate,  and  while  she  lived  fully 
recognized  that  on  her  own  death  this 
money  was  to  be  property  of  her  husband's 
estate.  She  did  die;  and  a  son  of  Steen 
(by  a  former  marriage),  in  behalf  of  him- 
self and  his  brothers  of  the  whole  blood, 


117  N.  W.  1106)  ;  and  the  disqualifying 
rule  includes  controversies  between  the 
heirs  over  their  ancestor's  property  (Neas 
V.  Neas,  61  Iowa,  641,  17  N.  W.  30). 

In  West  Virginia  the  disqualifying  stat- 
ute is  limited  to  testimony  in  regard  to  a 
personal  transaction  or  communication  had 
with  the  decedent  where  the  witness  is  a 
party  to  or  interested  in  the  result  of  the 
suit.  Under  this  statute  an  heir  at  law 
of  the  testator  is  disqualified  as  a  witness 
in  his  own  behalf  in  a  proceeding  in  chan- 
cery attacking  a  probated  will  where  the 
testimony  relates  to  transactions  or  com- 
munications had  personally  with  the  de- 
ceased. Kerr  .v.  Lunsford,  31  W.  Va.  669, 
2  L.R.A.  668,  8  S,  E.  493;  Freeman  v.  Free- 
man, 71  VV.  Va.  303,  76  S.  E.  657;  Bailey  v. 
Bee,  —  W.  Va.  — ,  80  S.  E.  454. 

In  Freeman  v.  Freeman,  supra,  it  is 
said  that  the  purpose  of  this  disqualifying 
provision  is  to  prevent  a  person  having  an 
interest  to  be  affected  by  the  suit  from 
giving  testimony  concerning  the  words  or 
actions  of  the  decedent  which  he,  if  living, 
could  contradict,  against  those  who  claim 
under  the  decedent.  "Death  having  sealed 
the  lips  of  one,  the  law  closes  the  mouth 
of  the  other.  Therefore  the  words  'transac- 
tions  or  communications,'  as  used  in  the 
statute,  should  be  given  a  liberal  construc- 
tion." 

But  according  to  a  statement  in  Barker 
▼.  Hinton,  62  W.  Va.  639,  69  S.  E.  614,  13 
Ann.  Cas.  1150,  a  devisee  or  legatee  who 
is  also  an  heir  at  law  of  the  testator,  not 
an  attesting  witness,  is  competent  and  may 
be  examined  to  sustain  the  probate  of  a 
will  in  a  proceeding  in  equity  to  have  the 
same  declared  not  to  be  the  last  win  and 
testament  of  the  testator,  and  the  proceed- 
ings probating  same  annulled  and  set  aside. 
The  testimony  of  this  witness  related  to 
the  fact  of  the  execution  of  the  will  by  the 
testator,  while  in  the  cases  holding  the 
witness  disqualified  on  the  ground  of  in- 
terest, the  testimony  related  to  a  personal 
transaction  or  communication  with  the  de- 
ceased, and  was  offered  on  the  issue  of  the 
testamentary  capacity  of  the  testator. 

In  North  Carolina,  in  Pepper  v.  Brough- 
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ton,  80  N.  C.  261,  the  proponents  and  cave- 
ators upon  an  issue  devisavit  vel  non  were 
held  to  be  adversary  parties  within  the 
North  Carolina  statute  forbidding  a  wit- 
ness having  a  legal  or  equitable  interest 
which  may  be  affected  by  the  event  of  the 
action  from  being  examined  in  regard  to 
any  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of 
the  examination  deceased,  against  a  party 
then  prosecuting  or  defending  the  action  as 
executor,  so  that  the  husband  of  one  of 
them  was  incompetent  to  testify  in  re- 
gard to  a  transaction  or  communication  be- 
tween himself  and  the  decedent.  The  con- 
test in  this  case  was  between  persons  claim- 
ing respectively  under  an  earlier  and  later 
will,  the  next  of  kin  and  heirs  at  law  having 
failed  on  citation  to  take  sides.  On  the 
authority  of  that  case  it  was  declared  in 
Umstead  v.  Bowling,  150  N.  C.  507,  64  S. 
E.  368,  that  an  executor  and  devisee  would 
be  incompetent  to  testify  upon  the  trial  of 
an  issue  devisavit  vel  non  in  regard  to  any 
transaction  or  communication  with  the  de- 
ceased, though  the  testimony  offered  in  this 
case  was  held  not  to  relate  to  a  personal 
transaction  or  communication,  and  wa^ 
therefore  not  excluded.  And  in  Linebarger 
V.  Linebarger,  143  N.  C.  229,  56  S.  E.  709, 
10  Ann.  C^as.  596,  the  wife  of  one  of  the 
caveators  was  held  incompetent  as  a  witness 
to  prove  declarations  of  the  alleged  testa- 
tor. 

And  the  Wisconsin  court  holds  that  the 
statutorv  provision  that  no  party  in  in- 
terest shall  be  examined  as  a  witness  in 
respect  to  any  transaction  or  communica- 
tion by  him  personally  with  a  deceased  per- 
son disqualifies  as  a  witness  in  his  own  in- 
terest the  principal  legatee,  where  the  lat- 
ter took  part  and  assisted  in  the  execution 
of  the  will.  Goerke  v.  Goerke,  80  Wis.  516, 
50  N.  W.  345.  Heirs  at  law  of  the  testator 
who  are  devisees  and  legatees  in  his  will 
are  necessary  parties  to  a  proceeding  for 
the  probate  thereof,  and  hence  are  disquali- 
fied as  witnesses  therein,  and  the  husbands 
or  wives  of  such  parties  are  likewise  dis- 
qualified. Re  Valentine,  93  Wis.  45,  67  N. 
W.  12.     And  the  daughter  of  a  testator  is 
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undertook  to  probate  this  claim  a^rainst 
the  estate  of  his  stepmother.  This  probate 
was  contested  by  the  children  of  Mrs.  Stcen 
by  her  first  marriage,  in  this  state  of  the 
case  it  was  held  that  W.  T.  Steen  could 
testify.  The  decision  was  expressly  put  on 
the  ground  that  "this  claim  is  a  contro- 
versy between  the  two  sets  of  children,  and 
did  not  originate  during  the  lifetime  of 
the  decedent,  Mrs.  Steen." 

In  Watson  v.  Duncan,  84  Miss.  763,  37 
So.  125,  Duncan,  surviving  his  wife,  re- 
nounced her  will  and  elected  to  take  under 
the  law.  His  right  to  renounce  was  denied, 
and  a  prenuptial  contract  set  up  against 
him.  He  undertook  to  testify  that  the 
important  clause  in  that  contract  was  a 
forgery. 


We  think  the  points  before  the  court  in 
the  several  cases  are  fairly  stated,  and  it 
will  be  observed  that  this  court  seems  to 
have  employed  language  and  decided  cases 
which  can  be  construed  to  be  on  either  aide 
of  this  controversy.  If  Mrs.  Kirk  is  compe- 
tent to  testify,  her  testimony  will  have  the 
effect  to  destroy  the  will  of  her  husband. 
Her  evidence  relates  to  the  conduct  and 
declarations  of  the  deceased,  and  tends  to 
prove  that  he  was  not  mentally  capable  to 
make  a  will.  If  this  incapacity  is  estab- 
lished, she  would  inherit  all  of  his  property, 
and  her  title  to  same  was  absolutely  fixed 
and  irrevocable,  provided  only  she  survived 
her  incurably  afflicted  spouse.  The  effect 
of  Mrs.  Kirk's  testimony  is  to  make  it  im- 
possible for  any  act  of  Mr.  Kirk  to  deprive 


not  a  competent  witness  to  a  conversation 
with  him  during  his  lifetime  in  a  proceed- 
ing to  probate  the  latter's  will,  where  the 
testimony  is  in  her  own  interest.  Ander- 
son V.  Langen,  122  Wis.  57,  99  N.  W.  437. 

Under  §  829  of  the  New  York  Code  of 
Civil  Procedure,  which  disqualifies  a  party 
or  person  interested  from  testifying  in  his 
own  behalf  concerning  a  personal  transac- 
tion or  communication  between  himself  and 
a  deceased  person,  '^against  the  executor,  ad- 
ministrator, or  survivor  of  the  deceased 
persou  ...  or  a  person  deriving  his 
title  or  interest  from,  through,  or  under  a 
deceased  person  .  .  ."  testimony  of  a 
legatee  or  devisee  in  behalf  of  the  will  is 
incompetent  where  it  relates  to  matters  in- 
cluded in  the  provision.  Lane  v.  Lane,  95 
N.  Y.  494;  Cadmus  v.  Oakley,  3  Dem.  324; 
Re  Voorhis,  1  How.  Pr.  N.  S.  261.  And  to 
the  same  effect  see  Re  Dunham,  121  N.  Y. 
575,  24  N.  E.  932;  Re  Bernsee,  141  N.  Y. 
391,  36  N.  E.  314. 

In  Lee  v.  Dill,  39  Barb.  516,  a  devisee 
was  held  an  incompetent  witness  to  a  per- 
sonal transaction  between  the  testator  and 
himself,  tending  to  establiuh  the  will,  un- 
der §  399  of  the  Code  of  Procedure,  which 
at  that  time  excluded  the  testimony  when 
the  opposite  party  was  the  executor,  ad- 
ministrator, or  "legal  representative"  of 
the  deceased  person. 

In  a  proceeding  in  equity  to  restore  a  lost 
will  the  plaintiff  was  held,  in  Timon  ▼. 
Claffy,  45  Barb.  438,  not  competent  as  a 
witness  in  his  own  behalf  to  prove  con- 
versations between  himself  and  the  deceased 
at  the  time  of  making  the  will  and  in  refer- 
ence thereto,  under  §  399,  which  then  ex- 
cluded the  testimony  if  the  action  was 
brought  "by  or  against  the  executors,  ad- 
ministrators, heirs  at  law,  next  of  kin,  or 
assignee"  of  the  deceased  person. 

The  heirs  at  law  or  next  of  kin  of  the 
testatrix  are  incompetent  as  witnesses  in 
their  own  behalf  in  a  proceeding  to  probate 
a  will  where  their  testimony  relates  to 
transactions  or  conversations  with  the  de- 
ceased. Schoonmaker  v.  Wolford,  20  Hun, 
166;  Hatch  v.  Peugnet,  64  Barb.  189. 

So,  the  heir  at  law  is  disqualified  from 
61  L.R.A.(N.S.) 


testifying  in  a  partition  proceeding  com- 
menced by  him  to  partition  the  land  of  his 
ancestor  upon  the  theory  that  a  will  of  the 
latter,  disposing  of  the  land,  is  invalid. 
Scott  V.  Scott,  13  N.  Y.  S.  R.  202. 

The  disqualification  under  §  829  applies 
to  strangers  in  blood  to  the  testator  who 
are  respectively  claiming  his  estate  under 
different  wills,  and  both  are  disqualified  as 
witnesses  to  transactions  or  conversations 
with  the  testator  in  his  lifetime,  for  the 
position  of  such  parties,  though  not  pre- 
cisely analogous,  is  similar,  to  that  of  heirs 
or  next  of  kin.     Re  Smith,  95  N.  Y.  516. 

Dieterich's  Will,  1  Tucker,  129,  holding 
that  a  widow  who  contested  a  will  pro- 
pounded by  the  person  named  as  executor 
was  not  disqualified  from  testifying,  the 
only  heir  at  law  and  next  of  kin  being  also 
a  contestant,  was  decided  under  §  399  of 
the  Code  of  Procedure,  which  excluded  tes- 
timony against  "executors,  administrators, 
heirs  at  law,  next  of  kin,  or  assignees"  of 
deceased. 

F/.  Where  arclusityn  limited  to  tmit- 
ters  equally  toithin  Tcnowledffe  of 
decedent, 

A  statute  disqualifying  as  a  witness  "a 
party  to  any  civil  action,  suit,  or  proceed- 
ing, and  any  person  directly  interested  in 
the  event  thereof,  and  any  person  from, 
through,  or  under  whom  such  party  or  in- 
terested person  derives  his  interest  or  ti- 
tle or  any  part  thereof,  when  the  adverse 
party  in  such  action,  suit,  or  proceeding 
claims  or  opposes,  sues  or  defends,  as  .  .  . 
the  executor  or  administrator,  heir,  legatee, 
or  devisee  of  any  deceased  person,  ...  as 
to  any  statement  by,  or  transaction  with, 
such  deceased  .  .  .  person,  or  matter 
of  fact  whatever,  whic%  must  have  been 
equally  within  the  knowledge  of  both  the 
witness  and  such  .  .  .  deceased  person, 
unless  such  witness  be  called  to  testify 
thereto  by  such  adverse  party  so  claiming 
or  opposing,  suing  or  defending  in  such 
action,  suit,  or  proceeding,"  does  not  apply 
to  a  contest  of  a  will,  and  hence  in  a  pro- 
ceeding to  revoke  a  will  the  heirs  at  law 
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her  of  a  sure  title  to  his  estate,  no  matter 
what  may  be  the  equities  of  the  case.  If 
she  could  succeed  in  convincing  a  jury  that 
her  husband  was  incurably  insane  at  and 
before  the  execution  of  his  will,  her  status 
is  conclusively  fixed. 

Nobody  would  contend  that  she  was  com- 
petent to  testify  that  Mr.  Kirk  conveyed 
his  property  to  her  before  his  death,  and 
that  the  deed  of  conveyance  was  properly 
acknowledged  before  an  officer  now  dead, 
and  that  the  deed  was  lost  or  destroyed. 
If  she  could  establish  such  conveyance,  it 
would  follow  that  Mr.  Kirk  did  not  own 
any  property,  and  that  his  will  conveyed 
nothing  to  his  devisees.  If  she  can  estab- 
lish his  insanity,  the  same  result  is  reached, 
and  her  claim  to  his  property  originated 


before  his  death,  and  this  inchoate  claim 
would  become  a  complete  title,  should  she 
survive  him.  As  a  matter  of  fact,  phe  is 
not  testifying  about  an  inchoate  right,  but 
about  a  right  already  ripened  into  a  sure 
thing.  She  related  to  the  jury  the  conduct 
and  declarations  of  the  dead,  which  testi- 
mony has  established  his  insanity;  and  the 
insanity  establishes  her  claim  to  his  estate, 
and  this  claim  is  established  by  the  acts 
and  conduct  of  deceased,  and  it  logically 
follows  that  her  claim  not  only  began  or 
originated  in  the  lifetime  of  the  deceased, 
but  was  established  then  so  far  as  the 
deceased  was  concerned.  According  to  Mrs. 
Kirk's  testimony,  his  power  to  change  her 
inchoate  claim  was  abrogated  by  something 
originating  in  his  lifetime,  and  death  alone 


of  the  testator  are  competent  witnesses  to 
testify  as  to  statements  made  by  the  testa- 
tor and  by  the  chief  beneficiary  in  his  will, 
tending  to  show  undue  influence  by  the  lat- 
ter, practised  upon  the  former,  to  secure 
the  will.  Miller  v.  Livingstone,  31  Utah, 
415,  88  Pac.  338,  overruling  upon  this  point 
so  far  as  it  is  in  conflict  with  the  doctrine 
stated,  Be  Atwood,  14  Utah,  1,  60  Am. 
St.  Rep.  878,  45  Pac.  1036,  holding  that  on 
a  petition  by  a  child  omitted  from  the  tes- 
tator's will,  to  be  allowed  her  share  in  the 
testator's  estate,  the  legatees  under  the  will 
are  disqualified  to  testify  as  to  the  reasons 
given  by  the  testator  for  such  omission. 

In  Miller  v.  Livingstone,  supra,  it  is  said : 
*rrhe  act  of  the  testator  in  making  the  al- 
leged will  is  the  only  subject-matter  of  the 
investigation.  The  estate  of  the  testator 
is  not  interested.  The  interests  of  those 
claiming  to  succeed  to  it  either  by  operation 
of  law  or  by  operation  of  the  will  are  alone 
involved.  The  estate  remains  intact  and 
undiminished  whatever  may  be  the  result 
of  the  controversy,  and  the  subject-matter 
of  the  investigation  is  not  a  transaction 
with  nor  a  statement  by  the  decedent.  As 
to  such  an  investigation,  the  parties  to  the 
suit  and  those  interested  in  the  result  there- 
of are  upon  terms  of  equality  in  regard  to 
the  opportunity  of  giving  testimony." 

In  Ikiichigan  it  is  held  that  a  statute  pro- 
viding that  when  a  suit  or  proceeding  is 
prosecuted  or  defended  by  the  heirs,  as- 
signs, devisees,  legatees,  or  personal  rep- 
resentatives of  a  deceased  person,  an  inter- 
ested party,  if  examined  as  a  witness  in  his 
own  behalf,  shall  not  be  admitted  to  testi- 
fy at  all  to  matters  which,  if  true,  must 
have  been  equally  within  the  knowledge  of 
such  deceased  person,  does  not  disqualify  as 
a  witness  in  his  own  behalf  a  legatee  in  a 
proceeding  to  probate  his  testator's  will, 
although  such  legatee  is  also  a  proponent 
of  the  will,  since  the  statute  does  not  apply 
to  proceedings  for  the  probate  of  wills.  It 
is  said  that  such  a  contest  is  between  per- 
sons claiming  an  interest  in  the  estate,  and 
as  to  the  estate  proper  they  are  third  per- 
sons and  represent  no  one  but  themselves. 
The  contest  is  not  between  the  estate  or  the 
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representative  of  the  estate,  and  the  pro- 
ponent. The  object  of  the  statute  is  to  pre- 
vent fraud  and  false  swearing  whereby  es- 
tates become  unjustly  depleted  in  cases 
where  no  person  on  the  part  of  the  estate, 
except  the  deceased,  has  any  knowledge  of 
the  facts  necessary  to  sustain  the  claim  in 
favor  of  the  estate,  or  to  make  good  the 
defense  of  the  estate  when  unjust  claims 
are  attempted  to  be  enforced  against  it; 
hence  it  is  limited  in  its  spirit  and  scope 
by  fair  construction  to  contests  and  litiga- 
tion upon  claims  between  other  persons  and 
the  deceased,  existing  prior  to  his  death, 
to  such  suits  and  proceedings  as  the  de- 
ceased would  have  been  a  necessary  party 
to,  and  since  which,  his  heirs,  devisees  and 
legatees,  personal  representatives  or  as- 
signs, are  compelled  to  prosecute  or  defend 
for  him  in  his  place.  Brown  v.  Bell,  58 
Mich.  58,  24  N.  W.  824;  and  to  the  same 
eifect  are  Re  Disbrow,  58  Mich.  96,  24  N. 
W.  624;  Re  Lambie,  97  Mich.  49,  56  N.  W. 
223;  Re  Lautenshlager,  80  Mich.  285,  45  N. 
W.  147;  McHugh  v.  Fitzgerald,  103  Mich. 
21,  61  N.  W.  354;  Lawyer  v.  Smith,  8  Mich. 
411,  77  Am.  Dec.  460. 

VII.  Where   limited   to   claims  against 

decedent. 

In  Mississippi  the  disqualifying  statute 
provides  that  a  person  shall  not  testify  as 
a  witness  to  establish  his  own  claim  or  de- 
fense against  the  estate  of  a  deceased  person 
which  originated  in  his  lifetime. 

It  will  be  observed  that  in  a  number  of 
cases,  local  statutes  have  been  held  inap- 
plicable to  will  contests,  notwithstanding 
that  they  were  by  their  terms  much  less 
favorable  to  that  view  than  the  Mississippi 
statute.  Indeed,  so  far  as  the  form  and 
phraseology  of  the  statute  are  concerned, 
none  of  the  other  statutes  appears  so  un* 
favorable  as  the  Mississippi  statute  to  the 
view  adopted  in  Whitehead  v.  Kibk.  The 
discussion  in  the  opinion  in  that  case  of 
the  earlier  Mississippi  cases  makes  it  un- 
necessary to  repeat  them  here.  Some  of 
them,  as  conceded  by  the  opinion,  are  op- 
posed to   the  result   reached  in  that  case. 
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could  rob  her  of  her  claim  to  his  estate. 
This  status,  alleged  to  have  originated  dur- 
ing the  lifetime  of  the  husband,  is  the 
thing  to  be  established  by  the  testimony  of 
the  wife;  and,  when  thus  established,  her 
claim  to  the  estate  is  established,  originat- 
ing when  the  husband  lost  his  mind,  but 
not  coming  into  full  flower  until  his  death. 
The  policy  of  the  statute  is  to  close  the 
mouth  of  the  living,  because  death  has 
sealed  the  lips  of  the  dead.  In  the  instant 
case  the  husband  cannot  speak  in  defense 
of  his  right  to  dispose  of  one  half  of  his 
estate  by  will;  and,  if  the  policy  of  the  law 
means  anything,  the  living  should  not  be 


permitted  to  establish  a  state  of  facts 
which  the  defendant  cannot  now  deny, 
when,  as  here,  the  living  wife  absolutely 
Axes  her  claim  to  that  portion  of  the  estate. 
We  think  counsel  for  appellants  in  their 
brief  thus  accurately  state  the  rule  to  be 
followed  in  determining  whether  or  not  the 
evidence  offered  should  be  admitted: 

"Whenever  a  witness  is  offered  for  the 
purpose  of  proving  any  transaction,  act, 
contract,  admission,  license,  condition,  etc. 
(whatever  may  be  its  exact  nature),  as  *a 
fact  to  be  proven,'  and  proven  as  a  fact 
existing  or  occurring  prior  to  the  death, 
and  the  proof  of  such  fact  as  then  existing 


The  court  seems  to  have  been  influenced  in 
a  large  measure  by  the  view  that  the  tes- 
timony of  the  widow  in  this  case  was  with- 
in the  spirit  and  the  general  purpose  of  the 
statute,  or  at  least,  that  it  involved  the 
same  mischief  that  was  intended  to  be 
guarded  against  by  the  statute,  and  that 
the  terms  of  the  statute,  when  liberaUy 
construed,  were  not  necessarily  fatal  to 
giving  it  such  effect.  In  many,  if  not  a 
majority,  of  the  states,  however,  the  courts 
have  apparently  adopted  the  view  that  will 
contests  or  other  contests  over  the  right  to 
succeed  to  a  decedent's  estate  are  not  with- 
in the  scope  or  spirit  of  the  statute,  and 
have  given  effect  to  that  view  notwithstand- 
ing that  it  was  necessary,  in  some  insta.icos, 
at  least,  to  construe  the  statute  somewhat 
strictly  and  technically.  While"  in  a  num- 
ber of  states  the  local  statute  is  held  appli- 
cable to  such  controversies,  there  seems  to 
be  no  authority,  outside  of  Mississippi,  for 
the  view  that  the  right  to  succeed  to  a 
decedent's  estate,  as  widow  or  heir,  amounts 
to  "a  claim"  against  the  estate;  much 
less  that  it  amounts  to  a  claim  against  the 
estate  originating  in  the  lifetime  of  the 
decedent. 

It  18  also  to  be  observed  that  the  disquali- 
fying provision  of  the  statute  relates  to 
an  attempt  by  the  witness  to  establibh  his 
claim  or  defense  against  the  estate  of  de- 
cedent, but  Whitefield  v.  Kibk  clearly  ex- 
tends the  statute  to  proceedings  which  may 
merely  affect  a  subsequently  asserted  claim 
of  the  witness,  and  wnere  the  present  effect 
of  the  testimony  of  the  witness  is  not  to 
establish  her  claim,  but  to  defeat  claims, 
the  defeat  of  which  will  be  to  the  advan- 
tage of  the  witness  as  a  claimant  to  the 
succession  of  the  testator's  estate  as  his 
widow. 

VIII.  Special  statutory  exceptions. 

Under  the  exception  to  the  Pennsylvania 
disqualifying  statute  to  the  effect  that  it 
shall  not  apply  to  issues  and  inquiries 
vel  non  and  others,  respecting  the  right  of 
a  deceased  owner  between  parties  claim- 
ing such  right  by  devolution  on  the  death 
of  the  owner,  a  person  who  is  executor 
and  also  devisee  is  a  competent  witness 
upon  the  trial  of  a  feigned  issue  to  deter- 
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mine  the  validity  of  a  purported  will  of 
the  testator.    Bowen  v.  Goranflo,  73  Pa.  367. 

In  a  proceeding  to  partition  the  land  of 
a  deceased  person  an  heir  and  devisee  under 
his  will,  who  is  interested  in  the  suit,  and 
whose  interest  in  the  land  was  charged 
with  advancements,  is  not  a  competent  wit- 
ness in  his  own  favor  in  matters  which 
occurred  in  the  lifetime  of  the  testator  for 
the  purpose  of  disputing  the  amount  of  the 
advancement  as  set  forth  in  the  will.  Dun- 
shee  v.  Dunshee,  243  Pa.  599,  90  Atl.  362. 

A  statutory  provision  excepting  from  the 
operation  of  the  disqualifying  clause  the 
heirs  of  the  decedent  and  legatees  claiming 
under  his  will  in  cases  to  contest  the  validi- 
ty of  or  set  aside  the  will  virtually  with- 
draws contests  of  this  character  from  the 
operation  of  the  disqualiflcation  clause. 
Wolf  V.  Powner,  30  Ohio  St.  472. 

And  an  heir  who  is  one  of  the  plaintiffs 
in  a  proceeding  to  set  aside  the  will  of  his 
ancestor  is  a  competent  witness  to  testi- 
fy  against  the  will  to  facts  which  trans- 
pired in  the  lifetime  of  the  testator,  al- 
though the  person  nominated  as  executor 
in  the  will  is  a  party  defendant  to  the  pro- 
ceeding, since,  in  the  contest  of  wills,  the 
executor  is  merely  a  formal  party.  Thomp- 
son V.  Thompson,  2  Ohio  Dec.  Reprint,  214. 

IX.  Extent  of  exchision, 

a.  Evidence  of  mental  incompetency, 

1.  In  general. 

Since  an  opinion  as  to  mental  compe- 
tency of  the  testatrix  is  not  a  transaction, 
an  heir  at  law  of  the  testatrix  is  competent 
to  testify  as  to  the  latter's  mental  compe- 
tehcy  and  to  the  facts  upon  which  he  bases 
his  opinion,  including  conversations  with 
the  testatrix.  Rakestraw  v.  Pratt,  160  N. 
C.  436,  76  S.  E.  259. 

In  a  proceeding  to  set  aside  a  will  the 
heirs  and  the  wife  of  the  testator  and  dev- 
isees or  legatees  in  a  will  are  competent 
witnesses  on  the  question  of  the  mental 
competency  of  the  testator.  Lamb  v.  Lamb, 
105  Ind.  456,  5  N.  E.  171.  And  see  Hiatt 
v.  McColley,  171  Ind.  91,  85  N.  E.  772. 
-  In  a  proceeding  to  contest  a  will,  the 
legatee   is   competent  to  testify  as  to  the 
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or  occurring  is  determinative  of  a  claim 
or  right  of  such  witness  to  or  in  property 
of  thp  deci^ased,  and  establishes  such  claim 
or  right  directly  and  finally,  there  the  wit- 
ness is  testifying  to  establish  his  claim 
which  originated  during  the  lifetime  of 
such  deceased.  In  short,  the  word  'claim/ 
as  used  in  this  statute,  is  employed  in  a 
broiad  and  general  sense;  and  it  draws  into 
the  prohibition  all  testimony,  the  direct, 
immediate,  and  final  efifect  of  which  is  to 
(establish  in  the  witness's  own  behalf  a  right 
in  or  to  things  prior  to  the  death.  The  stat- 
ute must  be  taken  as  dealing  with  an  effect- 
ual claim, — with  a  claim  which  means  some- 


thing, and  is  not  a  mere  shadow.  If  the 
issue  on  the  trial  is  such,  in  order  for  the 
claim  to  amount  to  anything,  it  is  necessary 
to  prove  or  disprove  certain  facts  as  exist- 
ent or  nonexistent  before  the  death,  then  the 
claim  originated  before  the  death;  for 
neither  logically  nor  legally  can  the  *claim' 
be  separated  from  what  is  necessary  to 
make  it  effectual,  or  from  anything  that 
flows  into  it,  becomes  part  of  it,  augments 
and  increases  it,  and  fixes,  or  contributes 
to  fix,  the  scope  of  it." 

We  do  not  undertake  to  harmonize  the 
decisions  of  this  court  construing  §  1917 
of  the  Code,  but  content  ourselves  with  de- 


mratal  competency  of  the  testator.    Harper 
▼.  Harper,  83  Kan.  761,  113  Pac.  300. 

Persons  interested  in  contesting  a  will  in 
a  proceeding  to  set  the  same  aside  are 
competent  witnesses  upon  the  question  of 
the  mental  competency  of  the  testator  where 
the  evidence  does  not  involve  personal  trans- 
actions with  the  deceased.  Denning  v. 
Butcher,  91  Iowa,  425,  59  N.  W.  69. 

The  widow  of  a  deceased  testator  may 
testify  to  tlie  appearance,  demeanor,  and 
conduct  of  her  husband  during  his  lifetime 
as  bearing  upon  his  mental  competency  in 
a  proceeding  to  contest  his  will.  Re  Evans, 
114  Iowa,  240,  86  N.  W.  283. 

In  a  proceeding  to  set  aside  the  probate 
of  a  will,  the  son  of  the  testator  is  compe- 
tent to  testify  in  regard  to  the  condition  of 
his  father's  health  for  some  years  before 
he  died,  and  especially  at  the  time  of  the 
making  of  the  will,  and  before  and  about 
that  time,  since  the  questions  do  not  re- 
late to  any  personal  transaction  or  com- 
munication between  the  witnesses  and  the 
decedent.  Sim  v.  Russell,  90  Iowa,  656,  57 
N.  W.  601. 

As  the  proponent  of  a  will  the  husband 
of  a  legatee  therein  is  competent  to  testify 
in  a  proceeding  to  probate  the  will  as  to 
whether  he  observed  any  difference  in  the 
testator's  mental  condition  as  bearing  upon 
his  mental  incompetency.  He  is  not,  how- 
ever, a  competent  witness  to  testify  as  to 
any  personal  transactions  or  communica- 
tions between  himself  and  the  testator. 
Severin  v.  Zack,  66  Iowa,  28,  7  N.  W. 
404. 

In  New  York,  however,  it  is  held  that 
the  statute  disqualifies  an  heir  at  law  and 
contestant  of  his  ancestor's  will  from  testi- 
fying in  a  proceeding  to  probate  the  will 
as  to  the  appearance  of  the  testator  at 
about  the  time  the  will  was  executed,  for 
the  purpose  of  showing  that  the  latter's  ap- 
pearance was  such  as  to  indicate  his  mental 
incompetency  to  make  the  will.  Re  "Mc- 
Arthur,  59  Hun,  619,  12  N.  Y.  Supp.  822. 

On  a  bill  in  equity  to  contest  the  validity 
of  a  will  of  their  ancestor  by  some  of  his 
heirs  they  are  parties  to  the  proceeding, 
and  hence  incompetent  as  witnesses  with 
reference  to  the  mental  capacity  of  their 
ancestor.  Brace  v.  Black,  125  111.  33,  17 
N.  E.  66. 
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And  an  heir  at  law  who  is  also  a  party 
to  a  proceeding  in  equity  to  contest  the 
will  is  not  competent  to  testify  as  to  the 
testamentary  capacity  of  the  deceased,  or 
to  detail  a  conversation  alleged  to  have 
been  had  with  him,  or  to  give  testimony  as 
to  facts  or  circumstances  tending  to  sup- 
port the  issues  on  behalf  of  the  contestants. 
Volbracht  v.  White,  197  111,  298,  64  N.  E. 
324. 

2.  Where  opinion  ia  based  upon  person" 
al  conversations  or  transactions  with 
decedent. 

In  Freeman  v.  Freeman,  71  W.  Va.  303, 
76  S.  E.  657,  it  is  said  that  the  words  of 
the  statute  disqualifying  an  interested  wit- 
ness as  to  ''transactions  or  communications" 
with  a  deceased  person  should  be  given  a 
liberal  construction.  To  limit  their  meaning 
so  as  to  include  only  individual  conversa- 
tions and  direct  personal  dealings  between 
the  witness  and  deceased  would  be  too  nar- 
row a  construction  and  would  result  in  de- 
feating the  purpose  of  the  statute,  in  many 
cases.  The  words  of  the  statute  include 
personal  contact  with  and  observations  of 
deceased's  conduct,  on  which  an  opinion  of 
his  mental  condition  could  be  formed.  A 
"transaction"  within  the  meaning  of  the 
statute  is  an  action  participated  in  by  wit- 
ness and  decedent,  as  something  done  in  de- 
cedent's presence,  to  which,  if  alive,  he  could 
testify  of  his  personal  knowledge,  and  the 
term  embraces  every  variety  of  affairs,  the 
subject  of  negotiations,  actions,  or  contracts 
and  the  two  terms  "transactions  and  com- 
munications" include  every  method  by 
which  one  person  can  derive  any  impression 
or  information  from  the  conduct,  condition, 
or  language  of  another. 

An  interested  party  is  disqualified  by  the 
statute  not  only  froin  giving  testimony  to 
conversations  with  the  testator,  but  *also 
from  testifying  as  to  his  mental  capacity 
where  his  information  is  based  upon  such 
conversations.  Re  Goldthorp,  94  Iowa,  336, 
58  Am.  St.  Rep.  400,  62  N.  W.  845. 

As  bearing  upon  the  mental  competency 
of  his  father,  a  son  who  was  present  and 
aided  the  former  in  a  transaction  between 
the  father  and  a  third  person  is  incompe- 
tent as  a  witness  to  testifv  as  to  such  trans- 
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ciding  that  Mrs.  Kirk's  evidence  was  to  es- 
tablish her  claim  to  the  estate  of  her  de- 
ceased husband,  within  the  meaning  of  the 
statute.  So  it  is  we  have  concluded  that 
the  testimony  of  Mrs.  Kirk,  relating  to 
confidential  relations  and  conduct  of  her 
husband,  should  not  have  been  permitted  to 
go  to  the  jury,  because  the  rule  forbidding 
husband  and  wife  to  give  such  evidence  is 
founded   upon  public   policy,   for   the   pro- 


tection and  conservation  of  the  marital  re- 
lations. We  have  further  concluded  that 
Mrs.  Kirk  is  disqualified  to  testify  in  sup- 
port of,  or  in  aid  of,  her  claim  to  the  estate 
of  her  deceased  husband,  about  matters  oc- 
curring within  the  lifetime  of  her  husband. 
Reversed  and  remanded. 

Suggestion  of  error  overruled. 


action  in  a  proceeding  for  the  probate  of 
the  father's  will.  Re  Van  Houten,  147  Iowa, 
725,  140  Am.  St.  Rep.  340,  124  N.  W.  886. 

The  contrary  conclusion  is  reached  in 
Pakestraw  v.  Pratt,  160  N.  C.  436,  76  S.  E. 
259,  on  the  theory  that  as  the  opinion  of  a 
witness  with  regard  to  the  mental  compe- 
tency of  a  person  executing  a  will  is  not 
a  transaction  with  such  person,  an  inter- 
ested party  is  competent  to  testify  as  to 
such  mental  competency,  and  to  the  facts 
upon  which  his  opinion  is  based,  including 
conversations  with  the  testator. 

And  the  husband  of  the  testatrix  is  a 
competent  witness  as  to  personal  transac- 
tions and  conversations  with  her  in  her 
lifetime  on  an  issue  as  to  the  mental  capac- 
ity of  the  latter,  although  the  testimony 
is  against  the  validity  of  the  will.  Orr  v. 
Cox,  3  Lea,  617. 

b.  Where  tvititess  tooTc  no  part  in  tranS' 
actiiin  or  conversation. 

It  has  been  held  that  the  disqualification 
extends  to  testimony  as  to  conversations  or 
transactions  in  the  presence  of  the  witness, 
on  the  theory  that  a  communication  made 
in  the  presence  of  the  witness  will  be 
deemed  to  have  been  made  to  him.  Re  Dun- 
ham, 48  Hun,  618,  1  N.  Y.  Supp.  120,  af- 
firmed in  121  N.  Y.  575,  24  N.  E.  932. 

And  a  legatee  is  disqualified  to  testify 
as  a  witness  to  transactions  between  the 
decedent  and  a  third  person  in  his  presence, 
although  he  took  no  part  therein.  Re  Bern- 
see,  141  N.  Y.  391,  36  N.  E.  314. 

In  holding  that  the  disqualification  of 
the  statute  extends  to  testimony  relative  to 
a  conversation  with  or  transactions  by  a 
deceased  person  in  the  presence  of  the  wit- 
ness, although  he  took  no  active  part  there- 
in, in  Re  Bernsee,  supra,  it  is  reasoned  that, 
"if  active  participation  in  the  conversation 
was  necessary  to  exclude  an  interested  wit- 
ness, and  he  should,  as  an  observer,  be 
permitted  to  testify  to  transactions  in  form 
between  the  deceased  and  third  persons, 
although  such  transactions  were  in  his  in- 
terest, it  would  furnish  an  easy  and  con- 
venient method  in  every  case  of  evading 
the  statute.  The  decisions  have  enforced 
the  spirit  of  the  statute  by  excluding  such 
evidence,  and  have  treated  transactions  be- 
tween the  deceased  and  third  persons  in  the 
presence  of  interested  parties  as  if  the  wit- 
ness actually  participated  therein." 

It  has  been  held  that  where  the  inter- 
ested witness  is  present  during  the  whole 
interview  during  which  the  will  was  exe- 
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cuted,  and  took  part  in  its  subscription  by 
the  testator,  the  disqualification  of  the  stat- 
ute extends  to  him,  since  the  act  of  execut- 
ing the  will,  "although  consisting  of 
several  incidents,  constitutes  but  oi^e  tranar 
action,  and  derives  its  efficacy  as  a  valid  ex- 
ecution from  the  performance  of  each  re- 
quirement of  the  statute.  The  transaction 
was  continuing  and  related  to  but  one  sub- 
ject .  .  .  the  execution  of  a  will.  A 
participation  by  a  person  in  any  of  the 
material  acts  required  to  complete  its  valid 
execution  nmde  the  transaction  one  be- 
tween the  testator  and  that  person."  Re 
Eysaman,  113  N.  Y.  62,  3  L.R.A.  599,  20 
N.  E.  613. 

This  disqualification  applies  to  a  person 
interested  in  the  event  of  a  proceeding  to 
contest  a  will,  although  the  testimony  re- 
lates to  conversations  between  the  testator 
and  a  third  person  which  he  overheard,  and 
in  which  he  took  no  part.  Eighmie  v.  Tay- 
lor, 68  Hun,  687,  23  N.  Y.  Supp.  248. 

In  a  proceeding  to  contest  the  probate 
of  a  will  on  the  ground  of  its  invalidity  an 
heir  at  law  of  the  testator  is  incompetent 
to  testify  as  a  witness  to  conduct  of  the 
testator  in  his  presence,  or  to  statements 
by  the  former  in  his  hearing,  although  he 
took  no  part  in  the  transaction.  Holland 
V.  Holland,  98  App.  Div.  366,  90  N.  Y.  Supp. 
208. 

It  has,  however,  been  held  that  this  dis- 
qualification does  not  extend  to  testimony 
by  a  legatee  in  his  own  interest,  where  it 
relates  to  a  conversation  between  the  testa- 
tor and  a  third  person  in  the  witness's 
presence,  and  in  which  he  took  no  part. 
Lane  v.  Lane,  95  N.  Y.  494. 

In  Iowa  it  is  held  that  an  interested  wit- 
ness and  a  party  to  the  proceeding  may  tes- 
tify to  a  conversation  he  overheard  between 
the  testator  and  another  defendant,  where 
he  took  no  part  therein.  Smith  v.  James, 
72  Iowa,  615,  34  N.  W.  309. 

c.  Where  testimony  is  adverse  to  inter- 
est of  witness. 

Beneficiaries  under  a  will  are  opposite 
parties  to  the  contestant,  and  hence  are 
competent  witnesses  against  the  will.  San- 
ders V.  Kirbie,  94  Tex.  664,  63  S.  W.  626. 

The  heirs  at  law  of  the  testatrix  are  com- 
petent witnesses  to  sustain  the  will  where 
their  testimony  is  against  their  interests. 
Re  Hedges,  57  App.  Div.  48,  67  N.  Y.  Supp. 
1028. 

Where  a  will  is  attacked  upon  the  ground 
of  undue  infiuence  practised  upon  the  tea- 
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tatrix  by  the  chief  beneficiariefl  in  her  will, 
the  latter  may  be  called  by  the  contestant 
as  witnesses  s^ainst  their  own  interests 
and  in  favor  of  the  contestant,  and  their 
testimony  as  to  conversations  between  them- 
selves and  the  testatrix,  tending  to  show 
ondue  influence  or  mental  incapacity,  is 
competent  as  a  whole,  and  should  not  be 
limited  to  a  garbled  and  one-sided  account 
of  the  colloquy.  Re  Potter,  161  N.  Y.  84, 
55  N.  E.  387. 

And  see  Bailey  v.  Bee,  —  W.  Va.  — ,  80 
8.  £.  454,  applying  §  23,  chap.  130,  Code 
1906,  declaring  incompetent  a  party  to  a 
suit  when  examined  about  a  transaction  or 
communication  with  one  then  deceased,  and 
holding  that  in  a  proceeding  in  equity  to 
annul  a  will,  an  heir  at  law  is  not  incom- 
petent as  a  witness  in  favor  of  the  will 
upon  a  question  of  the  testamentary  capaci- 
ty of  the  testatrix,  where  such  testimony 
ifl  adverse  to  his  interests. 

The  question  of  interest  will  not  be  de- 
termined by  the  position  of  the  parties  in 
the  case  as  to  whether  they  are  complain- 
ants or  defendants,  but  the  court  will  dis- 
regard mere  matters  of  form,  and  will  look 
to  the  substance,  and  see  on  which  side  of 
the  controversy  the  real  interest  of  the  pro- 
posed witness' lies;  and  it  will  determine 
his  competency  according  to  his  interest, 
regardless  of  the  mere  question  of  pleadings. 
Bardell  v.  Bradv,  172  111.  420,  60  N.  E.  124; 
to  the  same  efifect  is  Pyle  v.  Pyle,  158  111. 
289,  41  N.  E.  999. 

The  true  test  of  the  competency  of  a  wit- 
ness is  to  be  determined  by  ascertaining 
whether  he  would  gain  or  lose  by  a  decree 
setting  aside  the  will.  It  devolves  upon 
the  party  objecting  to  show  that  the  inter- 
est of  the  witness  is  with  the  party  offering 
him,  if  that  fact  does  not  otherwise  appear. 
Campbell  v.  Campbell,  130  111.  466,  6  L.R.A. 
167,  22  N.  E.  620. 

Defendants  to  a  proceeding  in  chancery 
to  contest  a  will  are  prima  facie  competent 
to  testify  on  behalf  of  the  contestants,  and 
before  excluding  them  the  court  must  as- 
certain their  real  interest.  The  fact  that 
they  are  heirs  at  law  of  the  testator  does 
not  of  itself  establish  their  incompetency 
where  they  are  also  devisees.    Ibid. 

Although  the  proposed  witnesses  are  de- 
fendants to  a  chancery  bill  to  set  aside  a 
will,  where  their  interests  are  common  with 
those  of  the  complainant,  they  are  not  com- 
petent witnesses  in  behalf  of  the  former. 
Corderey  v.  Hughes,  6  111.  App.  401. 

The  widow  of  the  testator,  whose  interest 
lies  in  sustaining  his  will,  is  not  disquali- 
fked  as  a  witness  in  behalf  of  the  heirs  con- 
testing the  will,  if  her  testimony  is  other- 
wise competent.  Donnan  v.  Donnan,  236 
111.  341,  '86  N.  E.  279. 

A  nephew  and  heir  of  the  testator^  whose 
interests  are  adverse  to  the  interests  of  a 
devisee  seeking  a  construction  of  the  will 
as  to  her  devise,  is  competent  as  a  witness 
in  favor  of  such  devisee.  Hoffner  v.  Custer, 
237  111.  64,  86  N.  E.  737. 

A  legatee  is  a  competent  witness  against 
the  will  although  he  has  an  agreement  with 
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the  contestants  that  he  shall  suffer  no  finan- 
cial loss  if  the  will  is  set  aside,  since  an 
agreement  of  this  character  affects  the  wit- 
ness's credibility  as  a  witness,  but  not  his 
competency.  Wetzel  v.  Firebaugb,  251  111. 
190,  95  N.  E.  1085. 

As  shown  by  most  of  the  cases  included 
in  this  note,  as  well  as  those  expressly  re- 
ferred to  under  most  disqualifying  statutes 
as  construed  by  the  courts,  an  interested 
witness  is  disqualified  only  from  testifying 
in  his  own  interest,  and  he  is  a  competent 
witness  where  his  testimony  is  against  his 
interest.  In  Iowa,  however,  it  is  sufficient 
to  disqualify  a  witness  in  a  proceeding  to 
contest  a  will  if  it  appears  that  he  is  in- 
terested in  the  event  of  the  proceeding;  and 
where  his  interest  is  a  present,  contingent, 
and  valuable  one,  which  may  be  increased 
or  diminished  by  the  result  of  the  action, 
the  prohibition  of  the  statute  applies  with- 
out reference  to  whether  his  testimony  is 
offered  for  or  against  his  -  interest.  The 
disqualifying  statute  in  this  state,  however, 
provides  that  no  person  interested  in  the 
event  of  any  action  shall  be  permitted  to 
testify  to  personal  transactions  of  the  de- 
cedent, against  the  legatee  or  devisee  of 
such  person.  Re  Martin,  —  Iowa,  ^.  142 
N.  W.  74. 

.d.  Matters  not  involving  transactionM 
with  or  communications  J>y  deceased 
person. 

A  statutory  provision  forbidding  a  wit- 
ness having  a  legal  or  equitable  interest 
which  may  be  affected  by  the  event  of  the 
action  from  being  examined  in  regard  to 
any  transaction  or  conununication  between 
such  witness  and  a  person  deceased  at  the 
time  of  such  examination,  the  testimony  to 
be  used  against  a  party  then  prosecuting 
or  defending  the  action  as  executor,  etc., 
when  the  interest  of  the  witness  may  be 
affected  by  the  result,  does  not  exclude  the 
testimony  of  such  a  person  as  to  what  he 
saw  the  testator  do  at  about  the  time  of 
executing  his  will  and  in  regard  to  execut- 
ing the  will,  or  where  the  testator  went, 
the  means  of  his  conveyance,  or  the  relative 
position  of  the  parties  when  the  will  was 
executed.  Umstead  v.  Bowling,  150  N.  G. 
507,  64  S.  E.  368. 

It  is,  however,  held  under  the  New  York 
statute  that  a  legatee  in  a  will  is  disquali- 
fied as  a  witness  to  testify  to  his  observa- 
tions of  the  acts  and  conduct  of,  or  con- 
versations with,  the  testator  at  or  about 
the  time  of  the  execution  of  his  will.  Re 
Evsaman,  113  N.  Y.  62,  3  L.R.A.  599,  20 
N.  E.  612. 

The  New  York  statute  does-  not  disqualify 
as  a  witness  in  favor  of  a  will  a  devisee 
therein  and  one  of  the  proponents,  who 
was  present  at  the  execution  of  the  will, 
and  whose  testimony  relates  to  the  manner 
in  which  the  will  was  executed  by  the  tes- 
tator, and  tends  to  disprove  the  testimony 
on  this  point  of  one  of  the  attesting  wit- 
nesses. Re  Bernsee,  63  Hun,  628,  17  N.  Y. 
Supp.  669. 


210 


MISSISSIPPI  SUPREME  COURT. 


In  a  proceeding  to  set  aside  the  probate 
of  a  will,  a  legatee  under  a  will  is  a  com- 
petent witness  to  testify  to  finding  letters 
addressed  to  the  testatrix  among  her  pa- 
pers subsequently  to  her  death,  and  which 
were  material  on  the  question  in  issue. 
Doyle  V.  Doyle,  267  111.  229,  100  N.  E.  950. 

The  widow  of  decedent,  although  named 
as  legatee  and  devisee  in  his  will,  is  com- 
petent to  prove  that  the  testator's  will  was 
found  after  his  death,  among  his  valuable 
papers,  since  such  evidence  does  not  relate 
to  any  personal  transaction  or  communica- 
tion with  the  deceased.  Cornelius  v.  Braw- 
ley,  109  N.  C.  542,  14  S.  E.  78. 

The  widow  of  the  testator,  who  is  con- 
testing the  probate  of  his  will,  may  testify 
to  the  amount  of  monev  and  property  held 
by  her  at  tlie  time  of  her  marriage  to  de- 
cedent, and  that  she  sold  the  property,  and 
loaned  the  proceeds  of  the  sale  te  him. 
McDonald  v.  McDonald,  —  Tex.  Civ.  App. 
— ,  360  8.  W.  693. 

The  contestente  of  a  will  are  competent 
te  testify  as  to  the  amount  of  money  or 
property  advanced  to  them  by  the  testator 
in  his  lifetime  as  bearing  upon  the  validi- 
ty of  the  latter's  will  in  a  contest  over  the 
probate  thereof.  Re  Perkins,  109  Iowa,  216, 
80  N.  W.  335. 

An  interested  party  may  testify  te  the 
facts  negativing  the  claim  that  he  had 
certein  transactions  with  the  deceased  in 
the  latter's  lifetime,  and  where  the  will 
recites  that  he  has  received  all  that  is  com- 
ing to  him  from  the  deceased,  he  may  deny 
that  he  has  received  anything.  Re  Winslow, 
343  Iowa,  649,  122  N.  W.  971. 

And  he  may  deny  that  he  was  a  party  to 
personal  communications  with  the  testator 
in  his  lifetime  with  reference  to  his  will. 
Gasten  v.  Gaston,  83  Kan.  216,  109  Pac. 
777. 

A  legatee  may  deny  that  he  was  a  party 
te  any  transaction  with  the  testator  with 
reference  to  the  execution  of  the  latter's 
will.  Kerr  v.  Kerr,  85  Kan.  460,  116  Pac. 
880. 

The  opinion  of  an  interested  witness  that 
a  certain  paper  which  is  offered  as  a  will 
is  in  the  handwriting  of  the  alleged  testa- 
ter  is  not  testimony  as  to  any  stetement 
by  the  testator,  nor  is  it  testimony  as  te 
any  transaction  with  him;  and  hence  as 
to  such  matters  the  witness  is  competent. 
Martin  v.  McAdams,  87  Tex.  225,  27  S.  W. 
256. 


Jt.  Persons    to    whom    disqualification 

applies, 

a.  Heirs  or  legatees, 

i.  In  general. 

As  shown  by  the  great  majority  of  cases 
considered  in  this  not-e,  if  a  disqualifying 
statute  is  applicable  to  proceedings  relative 
te  the  succession  to  the  property  of  the 
deceased  person,  it  will  disqualify  the  heirs 
at  law  and  the  legatees  or  devisees  who 
claim  under  a  will  of  the  decedent. 
61  L.R.A.(N.S.) 


Where  a  devisee  in  one  will  has  a  direct 
interest  in  defeating  the  probate  of  another 
will,  this  interest  disqualifies  him  as  a  wit- 
ness against  the  latter  will.  Hathaway  ▼. 
Hathaway,  91  N.  C.  139. 

An  heir  of  the  testetor,  who  is  also  a 
beneficiary  under  his  will,  is  disqualified  as 
a  witness  with  reference  te  personal  trans- 
actions with  the  testator  in  his  lifetime  in 
an  action  involving  a  contest  of  the  testa- 
tor's will.  Re  Rehard,  —  Iowa,  — ,  143  N. 
W.  1106. 

An  heir  at  law  of  the  testator  (Anderson 
V.  Laugen,  122  Wis.  57,  99  N.  W.  437),  an 
heir  at  law  who  is  also  a  legatee  (Re  Val- 
entine, 93  Wis.  45,  67  N.  W.  12),  or  a  lega- 
tee (Goerke  v.  Goerke,  80  Wis.  516,  50  N. 
W.  345),  are  incompetent  as  witnesses  to 
transactions  or  communications  with  a  de- 
ceased person  where  the  testimony  is  in 
their  own  interest,  in  a  proceeding  to  pro- 
bate the  will  under  which  they  claim  or 
which  affects  their  interest. 

And  under  the  New  York  statute  legatees 
(Lane  v.  Lane,  96  N.  Y.  494;  Lee  v.  Dill, 
39  Barb.  616;  Cadmus  v.  Oaklev,  3  Dem. 
324;  Re  Voorhis,  1  How.  Pr.  N.  S.  261), 
heirs  at  law  (Schoonmaker  v.  Wolford,  20 
Hun,  166;  Hatch  v.  Peugnet,  64  Barb.  189; 
Scott  V.  Scott,  13  N.  Y.  S.  R.  202),  or  even 
strangers  in  blood  to  the  testetor  claiming 
his  estate  under  different  wills  (Re  Smith, 
96  N.  Y.  516),  are  disqualified  as  witnesses 
in  proceedinga  affecting  the  validity  of  a 
will  of  the  testator,  where  the  testimony  re- 
lates to  personal  transactions  or  conversa- 
tions with  the  testator  in  his  lifetime.  In 
an  inferior  New  York  court,  however,  it  is 
held  that  an  heir  opposing  the  probate  of 
the  will  of  his  ancestor  is  not  within  the 
terms  of  the  statute.  Dieterich's  Will,  1 
Tucker,  129. 

It  has,  however,  been  held  that  a  devisee 
or  legatee  who  is  not  an  attesting  witness 
is  not  within  the  terms  of  the  prohibition 
of  the  statute,  and  hence  may  be  examined 
in  support  of  the  will  like  any  indifferent 
person.  Barker  v.  Hinton,  62  W.  Va.  639, 
59  S.  E.  614,  13  Ann.  Cas.  1160. 

On  a  bill  for  the  partition  of  land  by  the 
infant  sons  and  heirs  of  their  deceased 
father,  who  was  one  of  two  heirs  to  the 
real  estate  sought  to  be  partitioned,  the 
other  heir  is  not  a  competent  witness  to 
prove  advancements  to  the  complainants' 
father  by  his  ancestor,  in  order  to  decrease 
the  interest  of  the  complainants.  Comer  y. 
Comer,  119  111.  170,  8  N.  E.  796. 

This  rule,  however,  is  modified  to  the  ex- 
tent that  where  there  arises  a  controversy 
as  to  the  distribution  of  the  estete  among 
the  conceded  heirs  thereto  they  may  testify, 
as  such  testimony  does  not  tend  to  reduce 
or  impair  the  estate  among  them.  Lau- 
rence V.  Laurence,  164  111.  367,  45  N.  E. 
1071;  Re  Maher,  210  ill.  160,  71  N.  E.  438; 
Pigg  V.  Carroll,  89  111.  205. 

Where  the  heirs  of  the  testator  are  also 
devisees  or  legatees  under  his  will  and  are 
not  appellants  from  the  probate  thereof, 
they  are  competent  witnesses  on  the  trial  of 
the  appeal,  since  they  are  not  parties  to  the 
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proceeding  within  the  terms  of  the  disquali- 
fying statute,  although  they  are  interested 
in  the  event  of  the  action.  Wheeler  ▼. 
Towns,  43  N.  H.  56. 

In  McCoy  v.  Conrad,  64  Neb.  150,  80  N. 
W.  665,  applying  the  statute  that  no  person 
haying  a  direct  legal  interest  in  the  result 
of  any  civil  action  or  proceeding  when  the 
adverse  party  is  the  represenl^tive  of  a 
deceased  person  shall  be  permitted  to  testi- 
fy to  any  transaction  or  conversation  had 
between  the  deceased  person  and  the  wit- 
neaa,  a  distinction  is  made  between  a  lega- 
tee or  devisee  and  the  heirs  at  law  of  the 
testator,  and  it  is  said  that  while  this  stat- 
ute disqualifies  devisees  or  legatees  as  wit- 
nesses in  a  proceeding  to  probate  the  will 
under  which  they  claim,  it  does  not  disqual- 
ify the  heirs  at  law  of  the  testator  in  such 
proceeding.  The  court  reasoned  that  after 
the  will  of  a  decedent  had  been  established, 
the  devisees  and  legatees  are  properly  re- 
garded as  within  the  protection  of  the  stat- 
ute; but  so  long  as  they  are  merely  the  pro- 
ponents of  a  contested  alleged  will  of  the 
deceased,  their  interests  are  as  clearly  ad- 
verse to  those  of  the  heirs  at  law  or  other 
acknowledged  representatives  of  the  de- 
cedent as  are  those  of  other  litigants  seek- 
ing to  recover  against  his  estate  on  account 
of  any  other  transaction  had  with  him  in 
hia  lifetime.  In  such  litigation  the  plain- 
tiffs or  proponents,  being  named  as  devisees 
or  legatees,  as  the  case  may  be,  are  assailing 
the  estate  with  the  view  of  the  appropria- 
tion of  it  or  part  of  it  to  their  own  uses. 
Any  such  assailants  are  therefore  clearly 
excluded  by  the  statute,  and  so,  of  course, 
is  the  executor  in  a  proposed  will. 

Parties  who,  as  heirs  or  next  of  kin, 
would  have  been  entitled  to  the  property  of 
a  deceased  person,  had  he  died  intesuite,  are 
not  disqualified  from  testifying  as  to  trans- 
actions and  conversations  with  the  deceased 
in  a  contest  over  his  alleged  will.  Williams 
V.  Miles,  68  Neb.  463,  62  L.R.A.  383,  110 
Am.  St.  Rep.  431,  94  N.  W.  706,  96  N.  W. 
161,  4  Ann.  Cas.  306. 

2,  Where  legacy  is  invalid  or  eontiri' 

gent, 

A  legatee  is  disqualified  as  a  witness  in 
his  own  interest  although  the  legacy  is  con- 
ditional, being  conditioned  upon  the  rendi- 
tion by  him  of  certain  services  of  a  reli- 
gious character.    Re  Burke,  5  Redf.  369. 

And  where  a  legacy  is  contingent  upon 
the  death  of  a  direct  legatee  before  reach- 
ing his  majority,  the  contingent  legatee  is 
disqualified  by  statute  as  a  witness  to  sus- 
tain the  will.  Re  Klinzner,  71  Misc.  620, 
130  N.  T.  Supp.  1059. 

A  legatee  under  a  prior  will  is  not,  by 
reason  of  that  fact,  disqualified  as  a  wit- 
ness against  the  subsequent  will,  since  at 
most  her  interest  is  merely  contingent. 
Titlow  V.  Titlow,  54  Pa.  216,  93  Am.  Dec. 
601. 

Where  a  person  is  a  legatee  in  one  will 
which  is  being  contested,  fills  fact  does  not 
disqualify  him  as  a  witness  in  a  contest  over 
51  L,B.A,(N^.) 


the  will  of  another  person,  although,  if  the 
latter  will  is  established,  the  witness  will 
lose  his  legacy.     Re  Masterton,  6  Dem.  35, 

19  N.  Y.  S.  R.  789,  3  N.  Y.  Supp.  209. 

But  the  disqualification  of  the  statute 
extends  to  a  legatee  in  a  prior  will  as  a 
witness  against  the  validity  of  a  subsequent 
will  (Pringle  v.  Burroughs,  100  App.  Div. 
366,  91  N.  Y.  Supp.  750.  Compare  with  Re 
Hennessev,'  157  App.  Div.  136,  141  N.  Y. 
Supp.  73^) ;  especially  where  he  intervenes 
in  and  is  made  a  party  to  a  proceeding  to 
probate  the  subsequent  will  (Re  Jeffrey,  129 
App.  Div.  791,  114  N.  Y.  Supp.  667). 

A  legatee  in  two  wills  offered  for  probate 
simultaneously,  who  receives  a  larger  legacy 
by  the  will  first  executed  than  by  the  later 
will,  may  testify  in  favor  of  the  later  will. 
Re  Kindbcrg,  207  N.  Y.  220,  100  N.  E.  789. 

8,  Effect  of  release  of  interest, 

A  release  by  a  legatee  or  devisee  of  his 
interest  in  the  estate  of  a  deceased  person 
under  his  devise  or  legacy  will  remove  the 
disqualification  of  the  statute,  and  render 
him  competent  as  a  witness  in  favor  of  the 
will.  Re  Wilson,  103  N.  Y.  374,  8  N.  E. 
731;  Loder  v.  Whelpley.  Ill  N.  Y.  239,  18 
N.  E.  874;  Reeve  v.  Crosby,  3  Redf.  74; 
Harper  v.  Harper,  1  Thomp.  &  C.  351;  Re 
Kindberg,  207  N.  Y.  220,  100  N.  E.  789. 

In  Missouri  by  statute  it  is  expressly 
provided  that  if  a  subscribing  witness  who 
IS  also  a  devisee  or  legatee  in  a  will,  before 
giving  testimony  concerning  the  execution 
of  the  will,  releases  any  legacy  or  devise 
therein  given  him,  he  shall  be  admitted  as 
a  witness.    Grimm  v.  Tittman,  113  Mo.  56, 

20  S.  W.  664. 

The  express  acceptance  of  a  will  by  an 
heir  or  legatee  of  the  testator,  and  a  cove- 
nant and  agreement  not  to  institute  or 
prosecute  any  suit  to  contest  the  same,  or 
voluntarily  to  assist  any  other  person  in  so 
doing,  does  not  remove  the  disqualification 
imposed  on  the  witness  by  statute,  where  he 
is  offered  as  a  witness  in  behalf  of  the 
party  seeking  to  set  aside  the  will,  and 
where,  in  spite  of  this  agreement,  the  in- 
terests of  the  witness  will  be  subserved  by 
his  own  testimony.  Dougherty  t.  Gaffney, 
239  III.  640,  88  N.  E.  150. 

4,  Disclaitner  or  withdrawal  from  pro- 
ceedings. 

The  disclaimer  by  an  heir  at  law  of  the 
testator  for  the  purpose  of  rendering  him- 
self a  competent  witness  in  a  proceeding  in 
equity  to  contest  his  ancestor's  will  does 
not  remove  the  disqualification  of  the  stat- 
ute. Volbracht  v.  White,  197  lU.  298,  64 
N.  E.  324. 

An  heir  at  law  of  the  testator,  and  a 
contestant  of  his  will,  is  incompetent  to 
testify  as  to  personal  transactions  and  com- 
munications with  the  testator,  although, 
after  tendering  such  testimony,  the  witness 
withdraws  from  the  contest.  Re  Lassak,  56 
Hun,  647,  10  N.  Y.  Supp.  80,  affirmed  in 
131  N.  Y.  624,  30  N.  E.  112. 

The  dismissal  of  »  witness  a4  ^  complain- 
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ant  in  a  bill  in  equity  to  contest  a  will,  and 
naming  him  in  the  pleadings  ae  a  defendant, 
has  no  effect  to  render  him  an  adverse  party 
in  interest  to  the  complainants,  and  does 
not  qualify  him  as  a  witness  in  their  be- 
half.   Volbracht  ▼.  White,  supra. 

5.  Htuiband  or  wife  of  deviaee  or  lego* 

tee. 

On  the  ground  of  interest  this  statutory 
disqualification  also  extends  to  the  wife  of 
a  party  to  a  will  contest,  who,  if  the  will 
was  sustained,  would  acquire  an  inchoate 
right  of  dower.  Johnson  v.  Cochrane,  91 
Hun,  166,  36  N.  Y.  Supp.  283,  affirmed  in 
169  N.  Y.  666,  64  N.  E.  1092;  Steele  v. 
Ward,  30  Hun,  665;  Re  Weed,  143  App. 
Div.  822,  127  N.  Y.  Supp.  966. 

The  statute  disqualifies  from  testifying 
as  to  personal  transactions  and  communica- 
tions with  the  testator,  the  wife  of  one  of 
the  testator's  next  of  kin,  where  the  testi- 
mony is  against  the  will,  and  the  testator 
left  real  estate  which,  except  for  the  will, 
would  descend  to  his  heirs  at  law.  Roche 
V.  Nason,  106  App.  Div.  256,  93  N.  Y.  Supp. 
666. 

And  it  has  been  held  that  this  disqualifi- 
cation exists  although  the  husband  does  not 
join  in  the  proceeding  to  contest  the  will, 
where,  however,  he  would  profit  if  the  will 
were  invalidated.  Re  Blaine,  143  App.  Div. 
687,  128  N.  Y.  Supp.  186.  Compare  with 
Burmeister  v.  Gust,  infra,  d. 

And  evidence  by  the  husband  of  an  in* 
terested  party  to  9,  will  contest  as  to  per- 
sonal communications  of  the  deceased  is 
held  incompetent  in  Re  Brown,  143  Iowa, 
649,  120  N.  W.  667. 

Where  one  of  the  parties  to  a  proceeding 
to  annul  a  will,  being  the  grandchild  of  the 
testatrix,  is  disqualified  as  a  witness  in  her 
own  behalf,  her  husband  is  likewise  dis- 
qualified. Bailey  v.  Bee,  —  W.  Va.  — ,  80 
S.  E.  454. 

To  the  same  effect  is  Freeman  y.  Free- 
man, 71  W.  Va.  303,  76  S.  E.  667,  wherein 
it  is  said  tliat  where  one  consort  is  for- 
bidden by  a  disqualifying  statute  "to  give 
testimony  in  regard  to  a  personal  transac- 
tion or  communication  had  with  the  de- 
cedent, because  of  his  or  her  being  a  party 
to  or  interested  in  the  result  of  the  suit,  the 
other  consort  is  also  denied  the  right  to 
testify.  The  denial  of  the  right  rests  on 
two  grounds,  viz,:  (1)  if  the  testimony  of- 
fered would  be  in  favor  of  the  other  consort, 
it  is  excluded  on  the  ground  of  identity  of 
interest  of  husband  and  wife;  and  (2)  if 
the  testimony  is  adverse  to  the  interest  of 
the  other  consort,  it  is  excluded  on  the 
ground  of  public  policy.  It  would  certain- 
ly not  be  conducive  to  domestic  happiness 
and  concord  to  permit  one  consort  to  testi- 
fy against  the  interest  and  the  will  of  the 
other." 

The  wife  of  one  of  the  heirs  at  law  of  the 
testator,  who  is  contesting  the  latter 's  will, 
is  disqualified  as  a  witness  against  the  will. 
Linebarger  v.  Linebarger,  143  N.  C.  229,  65 
S.  E.  709,  10  Ann.  Cas.  696. 
51  I.,R,A,(N.S,) 


An  heir  at  law  of  the  testator,  who  is 
also  a  devisee  or  legatee  in  his  will,  is  dis- 
qualified as  a  witness  in  his  own  behalf  in 
a  proceeding  to  probate  the  will,  and  the 
spouses  of  such  parties  are  likewise  dis- 
qualified to  the  same  extent.  Re  Valentine, 
93  Wis.  46,  67  K.  W.  6. 

In  Scherrer  v.  Kaufman,  1  Dem.  39,  it  is 
held,  however,  that  the  wife  of  an  heir  at 
law  of  the  testator  is  not  disqualified  as  a 
witness  in  a  proceeding  to  probate  the  lat- 
ter's  will,  although  her  testimony  is  in  favor 
of  the  interests  of  her  husband.  But  com- 
pare with  New  York  cases  supra. 

The  statutory  provision  that  no  party  to 
a  civil  action  shall  be  allowed  to  testify  in 
any  action  where  the  adverse  party  is  the 
executor  or  administrator  of  a  deceased  per- 
son, or  is  a  party  claiming  or  defending  as 
heir,  grantee,  or  devisee  of  the  deceased  per- 
son, is  intended  to  exclude  from  testifying 
the  real,  and  not  the  mere  formal,  nommal, 
or  wholly  unnecessary  parties,  and  hence 
does  not  exclude  the  husband  of  a  devisee 
or  heir  of  the  testator  who  is  merely  joined 
with  his  wife  in  a  proceeding  devi^avit  vel 
non  because  of  her  coverture,  where,  to  give 
her  a  standing  in  court,  she  needed  neither 
the  aid  of  her  husband  nor  her  next  frined. 
Wolf  v.  Powner,  30  Ohio  St.  472. 

In  Spivey  v.  Walton,  —  Miss.  — ,  64  So. 
947,  it  is  held  that  the  Code  provision  that 
a  person  shall  not  testify  as  a  witness  to 
establish  his  own  claim  or  defense  against 
the  estate  of  the  deceased  person  which 
originated  during  the  lifetime  of  such  per- 
son does  not  disqualify  the  spouse  of  such 
person. 

e.  Widow  of  decedent. 

Ordinarily  the  widow  of  a  deceased  per- 
son is  either  made  one  of  his  heirs  or  a  dis- 
tributee by  statute,  hence  she  is  an  interest- 
ed witness,  and  where  the  disqualifying  pro- 
visions of  the  statute  are  held  applicable  to 
proceedings  to  succeed  to  the  estate  of  the 
deceased  person  the  qualification  will  be 
held  to  apply  to  her.  Many  of  the  cases  ap- 
plying the  provision  to  the  widow  of  the 
deceased  will  be  found  under  the  various 
subdivisions.  As  to  the  right  of  an  alleged 
widow  of  a  deceased  person,  in  a  proceed- 
ing to  succeed  to  the  latter*s  estate,  to 
testify  to  the  fact  of  marriage,  where  this 
is  the  matter  in  dispute,  see  note  appended 
to  Berger  v.  Kirby,  ante,  182. 

The  widow  of  a  testator,  and  a  legatee  in 
his  will,  is  incompetent  to  testify,  in  sup- 
port of  his  will,  to  communications  of  the 
decedent  during  his  life  time.  French  v. 
French,  14  W.  Va.  458. 

And  a  widow  cannot  testify  to  communi- 
cations made  to  her  by  her  deceased  hus- 
band in  a  proceeding  to  contest  the  latter's 
will.  Re  Evans,  114  Iowa,  240,  86  N.  W. 
283. 

In  a  contest  over  the  probate  of  a  will, 
the  widow  of  the  testator  is  incompetent  as 
a  witness  as  to  statements  of  her  husband 
with  reference  to  his  reasons  for  not  mak- 
ing an^  testamentary  provision  for  his  chU- 
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dren.  Re  Perkins,  109  Iowa,  21d|  80  N.  W. 
335. 

On  a  bill  in  equity  by  some  of  the  heirs 
to  Bet  aside  a  probated  will  of  their  ances- 
tor on  the  ground  of  his  mental  incapacity, 
in  which  the  widow  and  part  of  the  heirs 
are  made  parties  defendant,  the  widow  is 
not  a  competent  witness  to  sustain  the  will. 
Freeman  v.  Easly,  117  111.  317,  7  N.  £.  650. 

In  Mississippi  it  is  held  that  the  surviv- 
ing spouse  is  not  a  competent  witness  in  his 
or  her  own  favor  in  a  proceeding  involving 
the  succession  to  a  share  of  the  testator's 
estate,  although  the  relationship  is  conced- 
ed. Whitehead  y.  Kibk;  Watson  v.  Dun- 
can, 84  Miss.  763,  37  So.  125. 

On  the  ground  of  interest  the  widow  of 
the  testator  is  not  disqualified  from  testify- 
ing against  the  will  of  her  deceased  husband 
where  there  is  in  existence  another  will  pre- 
riouBly  executed  by  him,  by  the  terms  of 
which  she  receives  the  same  amount  as  she 
does  under  the  will  being  contested.  Tal- 
bot ▼.  Talbot,  23  N.  Y.  17. 

But  a  widow  of  a  deceased  person  is  not 
a  party  to  a  proceeding  to  probate  a  will, 
although  she  filed  a  caveat  as  next  friend 
for  her  infant  children,  and  hence  she  is  not 
disqualified  as  a  witness  therein.  Johnson 
▼.  Johnson,  105  Md.  81,  121  Am.  St.  Rep. 
570,  65  Atl.  018. 

d.  Executor* 

The  interest  of  a  person  nominated  in  a 
will  as  executor  in  the  fees  which  would  ac- 
crue to  him  if  he  were  apnointed  and  served 
m  not  sufficient  to  disqualify  him  as  a  wit- 
ness in  favor  of  the  will.  Re  Wilson,  103 
N.  Y.  374,  8  N.  E.  731 ;  Loder  v.  Whelpley, 
111  N.  Y.  239,  18  N.  E.  874;  Re  Folts,  71 
Hun,  492,  24  N.  Y.  Supp.  1052;  Reeve  T. 
Crosby,  3  Redf.  74;  Re  Gagan,  20  K.  Y. 
Supp.  420. 

An  executor  is  not  disqualified  by  the 
Georgia  statute  as  a  witness  on  the  trial  of 
an  issue  deviaavit  vel  non,  Harris  ▼.  Har- 
ris, 53  Ga.  678. 

And  see  Re  Spiegelhalter,  1  Pcnn.  (Del.) 
5,  39  Atl.  465,  holding  that  an  executor 
named  in  a  will  was  competent  as  a  witness 
in  favor  of  %he  will  in  a  proceeding  for  its 
probate. 

A  statute  providing  that  it  shall  not  be 
competent  for  any  party  to  an  action  or 
any  person  interested  in  the  event  thereof, 
to  give  evidence  therein  of  or  concerning 
any  conversation  with,  or  admission  of,  a 
deceased  party,  does  not  disqualify  as  a 
witness  a  person  named  as  executor  in  the 
will  sought  to  be  probated,  although  he  is 
also  the  husband  of  one  of  the  legatees 
therein,  since  the  proceeding  to  establish  a 
will  is  one  in  reiUf  and  the  executor  is  not 
n  party  to  the  action,  within  the  meaning 
of  the  statute;  for  the  di&qualiftcation  of 
the  statute  does  not  extend  to  all  parties 
to  the  record,  but  only  to  such  as  are  par- 
ties to  the  specific  issue  to  which  the  testi- 
mony relates.  Neither  is  the  executor  dis- 
qualified as  a  person  having  an  interest  in 
the  event  of  the  action;  for  his  interest  is 
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not  pecuniary,  legal,  certain,  and  immediate. 
Burmeister  v.  Gust,  117  Minn.  247,  135  N. 
W.  980. 

And  in  Maine  it  is  held  that  an  executor 
is  not  a  party  prosecuting  or  defending  the 
suit  within  tiie  meaning  of  the  disqualify- 
ing statute,  so  as  to  disqualify  him  as  a 
witness,  in  a  contest  over  the  probate  of  a 
will.  Millay  v.  Wiley,  46  Me.  230;  Me- 
Keen  v.  Frost,  46  Me.  239. 

Where  by  statute  no  party  to  a  civil  ac* 
tion,  or  person  directly  interested  in  the 
event  thereof,  may  testify  therein  when  the 
adverse  party  sues  or  defends  as  executor, 
administrator,  heir,  l^gatee^  or  devisee,  un- 
less called  as  a  witness  by  the  adverse  party, 
the  executor  of  a  will,  although  made  a 
party  defendant,  cannot  testify  m  favor  of 
the  complainants,  where  his  interests  lie 
with  the  complainants,  and  not  with  the 
defendants.  Bardell  v.  Brady,  172  111.  420, 
50  N.  E.  124. 

Where  a  person  becomes  an  active  par- 
ty in  a  proceeding  to  probate  a  will  his  in- 
terest in  securing  the  admission  of  the  will 
to  probate  disqualifies  him  as  a  witness; 
but  where  he  has  contracted  with  the  de- 
cedent to  execute  his  will  without  compen- 
sation, and,  being  so  bound,  he  seeks  the 
probate  of  the  will  in  the  performance  of 
his  agreement,  he  is  not  thereby  disqualified 
to  t^tify  on  the  part  of  the  contestants 
in  a  proceeding  to  set  aside  a  second  will. 
Godfrey  v.  Phillips,  209  111.  584,  71  N.  E. 
19. 

And  a  person  named  as  executor  by  a 
nuncupative  will  is  not  a  competent  wit- 
ness to  establish  same.  Watts  v.  Holland, 
56  Tex.  54. 

And  see  Umstead  v.  Bowling,  150  N.  C. 
507,  64  S.  E.  368,  and  Bowen  v.  Goranflo, 
73  Pa.  357,  holding  an  executor  to  be  in- 
competent as  a  witness  in  favor  of  a  wilL 

In  Hogan  v.  Hinchey,  195  Mo.  527,  94  S. 
W.  522,  the  court  remarked  that  the  fact 
that  a  will  directed  the  collection  of  certain 
notes  and  the  application  of  the  proceeds 
toward  the  payment  of  designated  deots,  and 
the  application  of  the  balance  according  to 
verbal'  instructions  known  onl^  to  the  ap- 
pointee, gave  him  an  interest  m  sustaining 
the  will,  and  they  were  not  prepared  to  say 
that  he  was  a  competent  witness. 

In  Anderson  v.  Laugen,  122  Wis.  57,  99 
N.  W.  437,  the  court  intimated  that  an 
administrator,  as  such,  was  excluded  as  a 
witness  with  reference  to  a.  transaction  or 
communication  with  deceased  by  the  statu- 
tory provision  that  no  party  shall  be 
examined  in  respect  to  a  personal  trans- 
action or  conununication  with  the  deceased. 
This  provision,  however,  was  held  to  be 
modified  by  an  amendment  providing  that 
no  party  shall  be  examined  as  a  witness  in 
his  own  behalf;  and  under  this  amendment 
an  executor  who  is  the  proponent  of  the 
will,  but  not  a  devisee  or  legatee  therein, 
was  held  not  disqualified. 

'  e.  Miscelianeoua, 

Merely  that  a  will  provides  that  an  at- 
testing witness  shall  be  employed  by  the 
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executor  as  his  attorney  in  settling  the  es- 
tate is  not  sufficient  to  disqualify  such  per- 
son as  a  witness  to  the  will,  on  the  ground 
that  he  is  a  party  in  interest  under  its 
provisions.  Re  Behard,  —  Iowa,  — ,  143 
N.  W.  1106.  A.  G.  8. 


WASHINGTON    SUPR^JME    COURT. 
(Department  No.  1.) 

JAMES  A.  DOUGAN,  Appt., 

V. 

CITY  OF  SEATTLE,  Respt. 

(—  Wash.  — ,  136  Pac.  1165.) 

Highway  —  Injury  to  pedestrian  —  pre- 
sumption of  negligence. 

1.  It  is  not  negligence  per  se  for  a  city 
to  maintain  a  sidewalk  without  cleats  on 
a  grade  of  12.9  per  cent. 

Bridence  —  Judicial  notice  —  grade  of 
walk. 

2.  The   court   may   take   judicial   notice 


that  13  per  cent  grades  are  common  in  the 
cities  and  towns  of  the  state,  and  that  thej 
have  not  been  prohibited  by  law. 

Appeal  —  findings  of  trial  court  —  <x>n- 
clnsiveness. 

3.  The  findings  of  the  trial  court  will  be 
accepted  as  conclusive,  unless  the  evidence 
preponderates  against  them. 

(Gose,  J.,  dissents.) 

(December  13,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Dongan,  in  propria  per- 
sona: 

Failure  of  municipal  authorities  to  place 
cleats,  or  other  safeguards,  on  a  portion  of 


yote,  ^  Negligence  udth  respect  to  slope 
or  grade  of  ttidetPaUc, 

This  note,  as  indicated  in  its  title,  is  con- 
fined to  the  question  whether  the  mainte- 
nance of  a  sloping  sidewalk  or  cross  walk 
does  or  does  not  constitute  negligence.  This, 
of  course,  includes  the  question  what  is  a 
proper  grade  or  slope.  Cases  where  the 
injury  occurred  upon  a  sloping  walk,  but 
negligence  with  respect  to  the  grade  or 
slope  was  not  made  an  issue,  are  excluded. 
The  note  to  Elam  v.  Mt.  Sterling,  20  L.R.A. 
(N.S.)  613,  treating  generally  of  the  lia- 
bility of  municipal  corporations  for  defects 
or  obstructions  in  streets,  includes,  at  page 
610,  some  of  the  earlier  cases  on  this  ques- 
tion. 

As  to  liability  of  municipality  for  injury 
from  unevenness  in  sidewalks  or  cross  walks, 
see  notes  in  20  L.R.A.(N.S.)  640;  29  L.R.A. 
(N.S.)  180;  36  LJl.A.(N.S.)  666,  and  43 
L.R.A.{N.S.)   1168. 

The  present  note,  being  confined  to  cases 
where  the  liability  is  predicated  upon  the 
construction  of  a  walk  with  a  slope  or  grade, 
does  not  purport  to  cover  the  cases  where 
the  liability  is  predicated  upon  the  failure 
to  remove  ice  or  snow  from  such  a  walk, 
though  it  is  intended  to  include  the  cases 
where  the  fact  that  ice  and  snow  are  liable 
to  accumulate  on  the  walk  is  considered  as 
an  element  of  the  question  whether  the 
construction  was  negligent.  As  to  liability 
for  permitting  accumulation  of  snow  and 
ice,  see  Index  to  L.R.A.  Notes,  ''Highways," 
§§  71,  84,  86,  91. 

The  question  as  to  contributory  negligence 
of  one  using  a  walk  with  a  slope  or  grade 
is  not  within  the  scope  of  the  present  note. 
On  that  question,  see  notes  to  Lerner  v. 
Philadelphia,  21  L.R.A.(N.S.)  614,  638,  and 
Knoxville  v.  Cain,  48  L.R.A.(N.S.)  628,  634. 

Municipal  corporations  are  under  no  ob- 
ligation to  maintain  a  perfectly  level  side- 
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walk.  So,  while  municipalities  are  not 
bound  to  protect  pedestrians  against  ex- 
traordinary or  unlikely  conditions,  and  are 
not  liable  where  accidents  are  caused  by  the 
mere  slipperiness  of  the  walks  in  no  way 
connected  with  a  faulty  construction,  the 
law  requires  a  municipal  corporation  to  so 
construct  its  walks  that  they  will  be  rea- 
sonably safe  under  all  ordinary  conditions. 
In  constructing  a  walk  upon  a  slant,  a 
municipality  should  take  into  consideration, 
local,  climatic,  and  top<^graphical  condi- 
tions, with  a  view  to  making  the  walk  rea- 
sonably safe  for  pedestrians.  Consequently, 
a  municipality  is  negligent  in  failing  to 
anticipate  and  guard  against  the  danger  of 
a  pedestrian  slipping  upon  a  walk  built 
upon  a  slant  and  likely  to  become  slippery 
because  of  water  and  ice.  Smith  v.  Yank- 
ton, 23  S.  D.  362,  121  N.  W.  848. 

So,  where  an  adjoining  owner  in  rebuild- 
ing changes  the  grade  of  a  sidewalk,  so  as 
to  give  it  a  lateral  pitch  of  7f  inches  in- 
stead of  2  inches  in  10  feet,  thus  rendering 
the  walk,  because  of  its  slop^  dangerous 
to  pedestrians,  the  municipal  corporation 
was,  in  Urquhart  v  Ogdensburgh,  97  N.  Y. 
238,  limiting  91  N.  Y.  73,  43  Am.  Rep. 
656,  held  guilty  of  negligence  for  failure 
to  remedy  the  defect  after  notice. 

It  is  negligence  for  a  municipal  corpora- 
tion to  maintain  a  sidewalk  on  an  incline 
with  an  exceedingly  smooth  surface,  which 
is  especially  dangerous  in  moist  weather, 
without  adopting,  as  is  usual  in  such  cases, 
the  ordinary  rough  finish.  Armour  v.  Peter- 
borough, 10  Ont.  L.  Rep.  306,  6  Out.  Week. 
Rep.  630.  An  action  for  injuries  in  such  a 
case  as  the  above  would  be  for  failure  to 
repair. 

A  walk  6  feet  long,  having  a  lor^iitudinal 
slope  of  18  inches,  is  improperly  and  negli- 
gently constructed,  where  the  contour  of 
the  ground  on  which  it  was  laid,  or  the  sur- 
rounding conditions,  did  not  render  an  in- 
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the  sidewalk  which  is  at  a  great  incline, 
renders  the  city  liable  to  a  pedestrian  who 
IB  injured. 

Ford  Y.  Des  Moines,  106  Iowa,  94,  75  N. 
VV.  630,  4  Am.  Neg.  Rep.  379;  Grossenbach 
V.  Milwaukee,  65  Wis.  31,  56  Am.  Rep.  614, 
26  N.  W.  182;  Perkins  v.  Fond  du  Lac,  34 
Wis.  435;  White  v.  Trinidad,  10  Colo.  App. 
327,  52  Pac.  214;  Calder  v.  Walla  Walla,  6 
Wash.  377,  33  Pac.  1054;  Henkes  v.  Minne- 
apolis, 42  Minn.  530,  44  N.  W.  1026;  Cook 
▼.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183; 
Smith  y.  Yankton,  23  S.  D.  352,  121  N.  W. 
84S;  Hartley  v.  Salt  Lake  City,  41  Utah, 
121,  124  Pac.  522;  Hill  v.  Fond  du  Lac,  56 
Wis.  248,  14  N.  W.  25;  Stilling  v.  Thorp, 
54  Wis.  528,  41  Am.  Rep.  60,  11  N.  W.  906 ; 
Elam  T.  Mt.  Sterling,  132  Ky.  657,  20 
L.RJL(N.S.)  512,  117  S.  W.  250. 

Where  it  is  the  duty  of  the  city  to  make 
certain  improvements,  that  duty  cannot  be 
altered,  or  the  necessity  for  the  city  to  per- 
form that  duty  cannot  be  changed,  by  rea- 


son of  any  question  with  r^ard  to  the  cost 
of  the  work. 

Lindsay  t.  Des  Moines,  68  Iowa,  368,  27 
N.  W.  283 ;  Dallas  v.  Strayer,  —  Tex.  Civ. 
App.  — ,  73  S.  W.  980;  Prideaux  v.  Mineral 
Point,  43  Wis.  513,  28  Am.  Rep.  558;  Mill- 
edgeville  v.  Cooley,  55  Ga.  17;  Whitfield 
V.  Meridian,  66  Miss.  570,  4  L.R.A.  834, 
14  Am.  St.  Rep.  596,  6  So.  244. 

Where  there  is  no  evidence  offered  on  be- 
half of  defendant  to  rebut  any  of  the  evi- 
dence of  plaintiff,  the  court  will  consider 
all  the  evidence  and  decide  the  case  upon 
the  merits,  without  being  influenced  by  the 
findings  of  the  lower  court. 

Dougherty  ▼.  Soil,  70  Wash.  407,  126 
Pac.  924;  Allen  v.  Migliavacca  Realty  Co. 
74  Wash.  347,  133  Pac.  580;  Smith  v.  Mc- 
Lain  Orchard  Co.  75  Wash.  27,  134  Pac. 
469. 

Messrs.  James  E.  Bradford  and  MelTln 
S.  Good,  for  respondent: 

The  construction  of  a  wooden  sidewalk 


cline  necessary.    White  ▼.  Trinidad,  10  Colo. 
App.  327,  52  Pac.  214. 

In  the  following  cases,  no  municipal  lia- 
bility for  injury  to  a  pedestrian  by  falling 
upon  a  sloping  sidewalk  or  cross  walk,  based 
upon  negligence  with  respect  to  the  grade 
or  slope  of  the  walk,  was  established:  Mc- 
Queen V.  Elkhart,  14  Ind.  App.  671,  43  N. 
£.  460  (8  feet  inclines,  sloping  12  inches, 
connecting  two  sidewalks  of  different  level ) ; 
Lush  V.  Parkersburg,  127  Iowa,  701,  104 
N.  W.  336  (approach  from  street  to  side- 
walk, sloping  1  foot  in  7.  A  town  was  not 
negligent  in  constructing  such  a  slope,  in 
the  iS>8ence  of  a  finding  that  the  slope  ren- 
dered the  walk  dangerous) ;  Wesley  v.  De- 
troit, 117  Mich.  658,  76  N.  W.  104,  4  Am. 
Keg.  Rep.  651  (earth  incline  at  end  of  walk 
about  12  inches  in  3  feet,  the  walk  being 
made  unsafe  solely  by  snow  and  ice)  ■. 
Owen  V.  New  York,  141  App.  Div.  217,  120 
N.  Y..  Supp.  38  (elope  towards  curb  of  If 
inches  in  11  feet) ;  Cook  v.  Milwaukee,  27 
Wis.  191  (stone  leading  across  gutter  from 
sidewalk  into  street,  having  inclination  of 
about  1  inch  to  a  foot,  and  sidewalks  hav- 
ing inclination  of  6  inches  in  the  2  feet 
immediately  adjacent  to  such  stone)  ; 
Schroth  V.  Prescott,  63  Wis.  652,  24  N.  W. 
405  (decline  3f  inches  to  2^  feet  in  plank 
sidewalk  in  city  of  800  inhabitants) ;  Gros- 
senbach V.  Milwaukee,  65  Wis.  32,  56  Am. 
Rep.  614,  26  N.  W.  182  (apron  at  crossing 
8  feet  long,  ascending  from  8  to  12  inches 
in  whole  length) ;  De  Pere  v.  Hibbard,  104 
Wis.  666,  80  N.  W.  933  (inclination  of 
apron  at  cross  walk  amounting  to  fall  of  1 
inch  in  10,  even  though  combined  with  a 
slight  lateral  inclination) ;  Snyder  v.  Su- 
perior, 146  Wis.  671,  132  N.  W.  641  (cross 
walk  is  not  unsafe  because  a  10-inch  plank 
therein  on  the  outer  edge  inclines  at  an 
angle  of  about  33i  degrees,  making  it  easier 
for  teams  and  wagons  to  go  over  the  cross- 
ing, and  leaving  a  drop  of  about  4  inches 
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on  the  extreme  outer  edge,  the  drop  in  the 
walk  not  exceeding  2  inches  at  any  place 
where  a  pedestrian  would  naturally  be  ex- 
pected to  walk) ;  Koepke  v.  Milwaukee,  112 
Wis.  475,  88  N.  W.  238  (longitudinal  de- 
cline of  three  quarters  of  an  inch  to  the  foot, 
because  of  ground  sinking  beneath  walk,  to- 
gether with  a  lateral  pitch  of  one  fourth  of 
an  inch  to  the  foot) . 

It  is  not  negligent  per  Be  to  construct  an 
approach  from  a  street  to. a  sidewalk  at  a 
slope  of  1  foot  in  7;  and  the  fact  that 
plaintiff  slipped  on  such  an  approach  when 
it  was  covered  by  a  recent  lall  of  snow 
would  not  be  sufficient  to  warrant  the  jury 
in  finding  that  the  slope  was  in  itself,  as  a 
matter  of  fact,  too  great,  and  that  the  ap- 
proach was  therefore  negligently  constructed 
and  maintained;  nor  was  the  allegation  of 
negligence  in  constructing  the  walk  so  that 
the  plank  ran  lengthwise  instead  of  cross- 
wise such  an  allegation  of  negligence  as 
should  have  gone  to  jury  in  the  absence  of 
any  evidence  whatever  that  it  was  unusual 
or  improper  to  employ  the  former  form  of 
construction  instead  of  the  latter,  or  that 
the  approach  was  more  dangerous  on  ac- 
count of  the  form  of  construction  employed. 
Lush  V.  Parkersburg,  supra. 

So,  a  city  is  not  negligent  in  maintaining 
a  plank  apron  at  a  cross  walk  6  feet  wide 
and  6  feet  long,  sloping  2  inches  to  the  foot 
for  the  6  feet,  although  cleats  14  inches 
apart  nailed  to  planks  had  become  covered 
with  ice.  Cooper  v.  Waterloo,  98  Wis.  424, 
74  N.  W.  115. 

Where  a  sidewalk  is  not  negligently  con- 
structed nor  allowed  to  become  unsafe  or 
dangerous,  an  injury  caused  by  a  mere 
slant  in  the  sidewalk  is  not  actionable. 
Price  V.  Maryville,  174  Mo.  App.  698,  161 
S.  W.  295. 

Whether  the  maintenance  of  a  sloping 
sidewalk  or  cross  walk,  without  taking  some 
precaution,  such  as  providing  cleats,  to  pre- 
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on  an  incline  does  not  constitute  a  defect- 
ive construction,  nor  is  it  negligence  per  se, 
for  which  the  city  is  liable. 

Morrison  ▼.  Madison,  96  Wis.  452,  71  N. 
W.  882;  Koepke  v.  Milwaukee,  112  Wis. 
475,  88  N.  W.  238;  De  Pere  ▼.  Hibbard,  104 
Wis.  666,  80  N.  W.  933;  Beaton  ▼.  Mil- 
waukee, 97  Wis.  416,  73  N.  W.  63;  Cooper 
V.  Waterloo,  98  Wis.  424,  74  S.  W.  116; 
Wesley  v.  Detroit,  117  Mich.  668,  76  N.  W. 
104,  4  Am.  Neg.  Rep.  651;  Kaveny  ▼.  Troy, 
108  N.  Y.  571,  16  N.  E.  726;  McGuinness 
▼.  Worcester,  160  Mass.  272,  35  N.  E.  1068; 
5  Thomp.  Neg.  §  6184;  Baker  y.  Madison, 
66  Wis.  374,  14  N.  W.  289 ;  Schroth  v.  Pres- 
cott,  63  Wis.  652,  24  N.  W.  405 ;  Clark  ▼. 
Chicago,  4  Biss.  486,  Fed.  Cas.  No.  2,817; 
Lush  y.  Parkersburg,  127  Iowa,  701,  104 
N.  W.  336;  Isaacson  y.  Boston,  195  Mass. 
114,  80  N.  E.  809;  Newton  y.  Worcester, 
174  Mass.  181,  54  N.  E.  621. 

Ghadwick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  slipped  and  fell  upon  a  side- 
walk laid  upon  a  slope  of  12.9  per  cent, 
suffering  injuries  for  which  he  seeks  com- 
pensation in  this  action.  The  accident  oc- 
curred on  the  morning  of  the  5th  day  of 
April,  1912.  There  was  a  slight  frost  on 
the  sidewalk.  From  a  judgment  in  favor  of 
the  defendant,  plaintiff  has  appealed. 

Plaintiff  estimated  the  grade  of  the  walk 
at  about  17  per  cent.  The  court  made  no 
specific  finding  upon  this  point,  holding,  in 
addition  to  the  fact  that  the  city  was  not 


negligent,  that  plaintiff  was  guilty  of  con- 
tributory negligence,  and  it  made  no  differ- 
ence whether  the  grade  was  13  per  cent  or 
17  per  cent.  The  evidence  of  a  city  engineer 
based  on  actual  measurements  fixes  the 
grade  at  12.9  per  cent,  and  we  shall  accept 
his  finding. 

Waiving  the  question  of  contributory  neg- 
ligence, there  is  but  one  question  in  this 
case;  that  is,  whether  it  is  negligence  per  ee 
for  a  city  to  maintain  a  sidewalk  without 
cleats  on  a  12.9  per  cent  grade. 

N^ligence  is  not  to  be  presumed  from 
the  sole  fact  that  plaintiff  fell  and  was 
injured.  Grossenbach  y.  Milwaukee,  65 
,Wis.  32,  66  Am.  Rep.  614,  26  N.  W.  182; 
Sorenson  y.  Menasha  Paper  &  Pulp  Co.  56 
Wis.  338,  14  N.  W.  446;  Lush  y.  Parkers- 
burg,  127  Iowa,  701,  104  N.  W.  336.  The 
testimony  does  not  show  the  opinion  of 
those  who  are  competent  to  pass  an  opinion 
upon  the  physical  facts  disclosed;  nor  is  it 
made  to  appear  that  other  accidents  upon 
sidewalks  similarly  constructed  have  hap- 
pened with  sufficient  frequency  to  put  the 
city  upon  notice  of  its  dangerous  character. 

No  cases  are  cited,  nor  have  we  found 
any,  where  courts  have  assumed  to  hold 
a  grade  of  like  character  dangerous  as  a 
matter  of  law.  We  may  take  judicial  no- 
tice that  such  grades  are  frequent — ^in  fact 
common — in  the  cities  and  towns  of  this 
state,  and  that  they  have  been  maintained 
without  prohibitive  or  regulative  legisla- 
tion. The  courts  have  treated  the  question 
of  negligence  in  such  cases  as  one  of  fact. 


vent  pedestrians  slipping  in  case  ther  walk 
should  become  slippery  because  of  water, 
snow,  or  ice,  is  negligence,  is  generally  a 
question  of  fact  for  the  determination  of 
tne  jury.  Griffith  v.  Denver,  55  Colo.  37, 
132  Pac.  57  (incline  one-half  inch  to  foot 
toward  street,  such  incline  being  slightly  in 
excess  of  that  fixed  by  ordinance) ;  Beir- 
ness  y.  Missouri  Valley,  post,  218  (sidewalk 
varied  from  grade  of  the  center  of  the  street, 
the  latter  being  at  the  grade  of  13  per  cent 
and  the  former  at  the  graded  of  14  7^oo  per 
cent) ;  Breckman  v.  Covington,  143  Ky.  444, 
136  S.  W.  865  (a  sidewalk  is  not  danger- 
ous as  matter  of  law  where,  within  1^  feet 
of  some  stone  steps  leading  into  a  grocery 
store,  it  had  a  slope  of  3^  inches) ;  Moyni- 
han  V.  Holyoke,  193  Mass.  26,  78  N.  E.  742 
(smooth,  slippery  sidewalk,  made  partly  of 

?:Iass,  sloping  longitudinally  2^  inches  in  10 
eet) ;  Connell  y.  Canton,  24  S.  D.  572,  124 
N.  W.  839  (approach  to  cross  walk  6  feet 
long,  sloping  in  that  distance  10  inches) ; 
Morrison  v.  Madison,  96  Wis.  452,  71  N.  W^ 
882  (apron  from  the  sidewalk  across  the 
gutter  constructed '  on  a  slope  of  1)  inches 
to  the  foot). 

A  city  is  not  bound  to  construct  its  side- 
walk so  that,  rendered  slippery  with  snow 
and  ice,  it  would  be  impossible  for  one  step- 
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ping  over  it  to  slip  and  fall;  nor  is  a  city 
negligent  as  matter  of  law  in  maintaining 
a  plank  sidewalk  without  cleats  on  an  in- 
cline of  4i  feet  to  about  32  feet.  Owens  v. 
Chicago,  162  111.  App.  196. 

Where  a  walk  sloped  toward  the  center 
of  a  street,  the  side  or  edge  next  to  the 
fence  being  10  inches  higher  than  the  other, 
it  was  held  in  Shumway  v.  Burlington,  108 
Iowa,  424,  79  N.  W.  123,  that  whether  the 
city  was  negligent  in  not  anticipating  and 
providing  against  the  dangerous  condition 
of  such  sloping  walk,  because  of  water  dis- 
charging thereon  and  freezing,  was  a  ques- 
tion for  the  jury,  where  the  evidence  tended 
to  show  that  water  from  adjacent  premises 
had  been  discharged  through  a  hole  in  the 
fence,  over  the  walk,  for  so  long  a  time  that 
the  defendant  should  be  charged  with  knowl- 
edge of  it. 

It  was  held  in  Clemence  y.  Auburn,  66 
N.  Y.  334,  to  be  a  question  for  the  jury 
whether  a  stone  3^  feet,  laid  at  a  slope  of 
6  inches  to  its  width,  connecting  two  side- 
walk's of  different  levels,  was  so  unsafe  as 
to  render  the  city  liable  to  one  who,  while 
passing  over  this  stone  when  it  was  covered 
with  a  light  fall  of  snow,  slipped,  fell,  and 
was  injured. 

It  was  held  a  question  of  fact  for  the  jury 
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and  have  persistently  refused  to  direct  ver- 
dicts or  render  judgment  non  ohfttanie. 

In  Morrison  y.  Madison,  96  Wis.  452,  71 
N.  W.  882,  the  slope  was  22  inches  in  Uh 
feet,  or  33.6  per  cent.  The  court  said: 
^*The  facts  in  regard  to  its  construction 
and  condition  are  all  undisputed;  yet,  if 
there  was  any  room  for  honest  differences 
of  opinion  among  reasonable  men  of  un- 
biased minds  in  respect  to  the  inferences 
that  should  be  drawn  therefrom  regarding 
the  fact  in  issue,  then  it  was  for  the  jury, 
and  not  the  court,  to  draw  the  correct  in- 
ference. It  is  only  when  the  facts  are  un- 
disputed, and  the  reasonable  inferences 
therefrom  in  r^ard  to  the  ultimate  fact  in 
issue  are  all  one  way,  that  what  is  the 
proper  inference  is  a  question  of  law  for 
the  court  to  answer."  This  case  is  instruct- 
ive in  that  it  refers  to  many  cases  where 
the  grade  and  absence  of  cleats  were  the 
only  defects  complained  of.  In  Lush  v. 
Parkersburg,  supra,  it  is  said:  "The  only 
evidence  as  to  the  approach  to  the  side- 
walk being  dangerous,  and  as  to  the  negli- 
gence of  the  defendant  in  allowing  it  to 
remain  in  a  dangerous  condition,  was  to 
the  effect  that  it  should  have  been  provided 
with  cleats  or  strips  nailed  across  it.  The 
approach  was  of  pine  planks  laid  length- 
wise, 6  feet  long,  and  it  was  Si  inches  high- 
er where  it  joined  the  sidewalk  than  where 
it  joined  the  street.  The  slope  of  the  ap- 
proach was  therefore  1  foot  in  7,  and  there 
is  no  evidence  whatever  that  this  slope  in 
itself  rendered  the  approach  dangerous,  or 


that  the  town  was  negligent,  in  view  of  all 
the  circumstances,  in  constructing  the  ap- 
proach at  such  a  slope.''  The  annotator 
of  the  Lawyers'  Reports,  in  an  exhaustive 
monographic  note  following  the  case  of  Elam 
V.  Mt.  Sterling,  20  L.R.A.(N.S.)  612,  finds 
the  rule  to  be:  "Whether  a  given  street 
was  in  a  reasonably  safe  condition  for  the 
convenience  of  travel  is  a  practical  question, 
to  be  determined  by  the  jury  in  each  case 
by  the  particular  circumstances." 

Plaintiff  cites  many  cases  holding  that 
it  is  negligence  for  the  city  to  maintain  a 
sloping  sidewalk  without  cleats.  We  have 
examined  these  cases  carefully  and  find 
confirmation  of  our  tentative  opinion  that 
it  has  always  been  so  held  in  aid  of  the 
verdict  of  a  jury.  In  other  words,  an  ap- 
pellate court  will  not  so  hold  as  a  matter 
of  law  unless  the  facts  are  so  patent  as  to 
warrant  it  in  saying  that  the  minds  ot 
reasonable  men  would  not  differ  in  their 
conclusion;  but  a  jury,  having  considered 
all  the  facts,  and  having  so  found,  its  ver- 
dict will  not  be  disturbed.  Reference  to 
the  cases  will  show  that  the  grade  com- 
plained of  in  this  case  is  not  unusual.  The 
instant  case  was  tried  before  the  court,  and 
findings  made  that  the  city  was  not  negli- 
gent. 

It  is  the  settled  practice  of  this  court 
to  treat  such  findings  as  a  verdict  of  a 
jury,  and  sustain  them,  unless,  upon  an  ex- 
amination de  novo,  we  find  that  the  evi- 
dence preponderates  against  them.  Rem. 
&  Bal.  Code,  §  1736. 


to  determine,  in  McMaugh  v.  Milwaukee, 
32  Wis.  200,  whether  a  cross  walk  2  feet 
4  inches  wide,  extending  over  a  gutter  2§ 
feet  below  the  walk,  the  walk  descending  at 
that  place  at  the  rate  of  18  feet  in  100  ( the 
grade  established  by  the  city  ordinance 
being  1  foot  in  100  feet) ,  was  a  properly  con- 
structed walk,  reasonably  safe  for  travelers 
who  might  have  occasion  to  pass  over  it  in 
the  night  when  it  might  be  covered  with  ice 
and  snow. 

It  was  stated  in  Whitney  v.  Milwaukee, 
57  Wis.  639,  16  N.  W.  12,  where  the  suffi- 
ciency of  a  cross  walk  was  held  a  question 
of  fact  for  the  jury,  that  a  jury  might  sav 
that  a  cross  walk  but  5i  feet  wide,  descend- 
ing from  a  sidewalk  14  feet  and  9  inches 
wide,  on  an  incline  of  3^  feet  in  8  feet,  not 
in  line  with  the  sidewalk,  and  without  any 
gnard  or  railing,  on  one  of  the  great  thor- 
oughfares of  a  large  city,  was  constructed 
in  a  faulty  and  unsafe  manner,  and  that  it 
was  practicable  to  construct  it  so  as  to  avoid 
the  danger  of  passing  up  and  down  the  de- 


Whether  the  maintenance  of  an  incline  of 
2}  feet  in  20,  from  a  bridge  to  a  sidewalk, 
with  cleats  1  foot  apart,  constituted  negli- 
gence on  the  part  of  the  city,  was  held  a 
question  for  the  jury  in  Perkins  v.  Fond 
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du  Lac,  34  Wis.  435,  the  court  observing 
that,  it  being  inferable  from  the  evidence 
that  it  was  practicable  to  construct  the 
walk  differently  and  more  on  the  level  with 
the  bridge,  so  as  to  avoid  the  danger  of 
passing  up  and  down  the  descent,  the  jury 
might  have  found  that  the  walk  was  im- 
properly built,  and  that,  as  a  consequence, 
it  was  not  safe  and  convenient  for  ordinary 
travel 

In  Hill  V.  Fond  du  Lac,  66  Wis.  248,  14 
N.  W.  25,  the  question  was  not  whether  the 
mere  sudden  declivity  in  the  sidewalk,  in 
the  absence  of  any  storm  or  freezing,  would 
have  been  dangerous,  nor  whether  the  mere 
storm  and  freezing  weather  in  the  absence 
of  the  walk  in  question,  and  with  the  walk 
differently  constructed,  would  have  caused 
danger,  but  whether  that  walk  so  construct- 
ed, with  such  ice  and  snow  as  would  ordi- 
narily accumulate  upon  i  it  during  such 
severe  storms  and  freezing  weather  as  ordi- 
narily occurred  at  that  season  of  the  year 
at  the  place  of  the  injurv,  would  be  unsafe 
for  travelers  upon  it.  If,  in  that  condition 
and  under  such  circumstances,  it  was  un- 
safe, then  it  was  defective.  It  was  clearly 
the  province  of  the  jury  to  determine  that 
question.  J.  D.  G. 
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Plaintiff  cites  the  cases  of  Calder  ▼.  Wal- 
la Walla,  6  Wash.  377,  33  Pac.  1054;  Short 
Y.  Spokane,  41  Wash.  257,  83  Pac.  183;  and 
Bull.  T.  Spokane,  46  Wash.  237,  13  L.R.A. 
(N.S.)  1105,  89  Pac.  556.  We  haye  ex- 
amined these  cases  and  find  that  they  sug- 
gest nothing  in  opposition  to  our  present 
conclusion. 

The  judgment  is  affirmed. 

Crow,  Gh.  J.,  and  EUia  and  Main,  JJ., 
concur. 

Gose,  J.,  dissenting: 

It  was  not  necessary  to  offer  evidence  to 
show  that  one  is  more  liable  to  fall  when 
descending  a  smooth,  slippery  inclined  plane 
than  when  walking  oyer  a  smooth,  slippery 
level.  That  fact  is  one  of  common  knowl- 
edge. The  danger  necessarily  increases  as 
the  grade  increases.  When  a  sidewalk  is 
laid  at  such  a  grade  as  to  render  travel 
upon  it  unsafe,  its  maintenance  without 
cleats  or  other  safeguard  is  a  negligent 
act.  It  requires  neither  evidence  nor  argu- 
ment to  prove  that  a  smooth-surfaced  side- 
walk laid  upon  a  grade  of  approximately 
13  per  cent  is  unsafe  and  dangerous.  That 
fact  is  so  obvious,  as  I  view  it,  that  evi- 
dence can  neither  emphasize  nor  weaken 
its  force.  Nor  was  it  necessary  to  prove 
that  others  had  fallen.  The  inference  to 
be  drawn  from  the  majority  opinion  is  that 
the  first  traveler  who  fell,  or  perhaps  the 
first  half  dozen  who  were  so  unfortunate 
as  to  fall  and  sustain  injuries,  could  have 
no  redress,  but  that  those  who  later  fell, 
and  who  could  prove  the  misfortune  of 
their  brethren,  could  recover.  The  city 
laid  and  maintained  the  walk  and  knew  its 
condition.  To  my  mind  its  negligence  is 
Apparent.  The  appellant  testified  that  he 
did  not  observe  the  frost,  which  was  a  light 
one,  before  he  fell.  He  is  therefore  not 
chargeable  with  contributory  negligence.  I 
therefore  dissent. 


IOWA  SUPREBf£  COURT, 

MARGARET  BEIRNESS,  Appt., 

▼. 

CITY  OP  MISSOURI  VALLEY. 

(—  Iowa,  — ,  144  N.  W.  628.) 

Proximate   can^e  —  snow   and   ioe   on 
walk  —  injury  to  pedestrian. 
1.  The  negligence,  if  any,  of  a  municipal 


corporation  in  permitting  tnow  and  ice  to 
remain  on  a  sidewalk  in  rough  and  uneven 
surfaces,  is  immaterial  where  the  undis- 
puted evidence  shows  that  plaintiff  had, 
before  falling,  passed  over  the  part  of  the 
walk  where  the  ridges  and  rough  surfaces 
were  claimed  to  have  been. 

Evidence  ^  ioe  on  walk  ^  oonstrnctlve 
notice. 

2.  Where,  in  an  action  against  a  mu- 
nicipality for  injuries  from  a  fall  on  an 
icy  sidewalk  on  Wednesday  morning,  it  is 
shown  that,  on  the  preceding  Sunday  and 
Monday,  there  had  b^n  a  fall  of  snow,  and 
that  between  Sunday  and  Tuesday  evening 
there  had  been  a  slight  thaw,  and  on  Tues- 
day night  an  additional  snowfall  of  about 
one-half  inch,  there  is  nothing  to  warrant 
a  jury  in  the  conclusion  that  a  small  spot 
of  ice  covered  "with  snow  on  the  walk  had 
existed  for  such  time  as  would  charge  the 
city  with  notice  of  it. 

Municipal  corporation  ^  ice  on  walk  — 
right  to  wait  for  thaw. 

3.  When  cold  follows  a  melting  of  snow, 
causing  a  film  of  ice  upon  the  sidewalks 
which  it  is  practically  impossible  to  remove, 
the  municipality  may,  without  being  guilty 
of  negligence,  wait  for  a  change  of  tempera- 
ture to  remedy  the  condition. 

Notice  ^   complaint    of    condition    of 
walk. 

4.  Complaint  to  a  city  official  of  the  con- 
dition of  a  walk  does  not  charge  the  city 
with  notice  of  a  condition  to  which  the  com- 
plaint did  not  relate. 

Highway  —  variance  between  grade  of 
sidewalk  and  of  street. 

5.  The  fact  that  the  grade  upon  which  a 
sidewalk  was  constructed  varied  from  the 
grade  of  the  street,  to  the  extent  of  increas- 
ing its  slant  about  1  inch  in  2  feet,  can- 
not be  held  a  contributing  cause  to  an  in- 
jury sustained  by  a  pedestrian  who  slipped 
upon  a  spot  of  ice  covered  witb  snow,  since 
it  is  pure  speculation  as  to  whether  the  ac- 
cident would  or  would  not  have  happened 
had  the  sidewalk  conformed  to  the  street 
grade. 

Same  —  smooth  surface  of  walk. 

6.  The  negligence,  if  any,  of  a  city  in 
constructing  a  walk  with  a  surface  so 
smooth  as  to  be  dangerous  to  pedestrians, 
is  immaterial  where  the  accident  complained 
of  was  not  caused  by  the  smoothness  of  the 
walk,  but  from  the  presence  of  snow-covered 
ice  thereon. 

Evidence  —  sidewalk     cleaning     ordi- 
nance. 

7.  It  is  not  error,  in  an  action  against 
a  city  for  injury  sustained  by  one  falling 
on  a  slippery  walk,  to  exclude  evidence  of 
an  ordinance  which  requires  removal  of 
snow  from  walks  within  twelve  hours  after 


Note.  ^  As  to  liability  of  municipal  cor- 
poration for  injuries  from  rough  or  uneven 
snow  or  ice  accumulated  from  natural 
causes  on  a  street  or  sidewalk,  see  notes  to 
Bull  V.  Spokane,  13  L.R.A.(N,S.)  1105,  and 
Jackson  v.  Grand  Forks,  45  L.R.A.(N.S.) 
61  L.R.A.(N.S.) 


76.  For  other  questions  in  relation  to  snow 
and  ice,  see  Index  to  JmBJL  Notes,  'lligh- 
wavs,"  §§  71,  84,  86,  91. 

As  to  negligence  with  respect  to  slope  or 
grade  of  sidewalk,  see  note  to  Dougaa  t, 
Seattle,  ante,  214. 
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it  liAS  ceased  to  fall,  where  the  failure  to 
remove  the  snow  witjiin  a  reasonable  time 
is  not  shown  to  have  been  a  contributing 
cauae  to  the  injury. 

(December  15,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Harrison 
County  sustaining  a  motion  by  defendant 
for  direction  of  a  verdict  in  its  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
cmused  by  defendant's  negligence.    Affirmed. 

Statement  by  Witfarow,  J.: 

Action  to  recover  damages  for  injury  re- 
sulting from  a  fall  on  an  icy  sidewalk. 
Tlie  trial  court  directed  a  verdict  for  the 
defendant,  and  plaintiff  appeals. 

Messrs.  Ambrose  Burke  and  8.  H. 
Cocbran,  for  appellant: 

The  construction  of  the  sidewalk  on  a 
different  grade  than  provided  in  the  city 
ordinance  is  evidence  of  negligence. 

Ford  V.  Des  Moines,  106  Iowa,  94,  75  N. 
W.  630,  4  Am.  Neg.  Rep.  379;  Weber  v. 
Cr«aton,  75  Iowa,  16,  39  N.  W.  126. 

The  city  agents  were  bound  to  anticipate 
the  dangers  of  pedestrians  passing  over 
the  walk,  and  construct  it  in  such  manner 
as  to  prevent  accidents  like  the  one  in 
question. 

Larsh  v.  Des  Moines,  74  Iowa,  512,  38 
N.  W.  384;  Ford  v.  Des  Moines,  106  Iowa, 
94,  75  N.  W.  630,  4  Am.  Neg.  Rep.  379; 
Baxter  v.  Cedar  Rapids,  103  Iowa,  599,  72 
N.  W.  790;  Langhammer  v.  Manchester, 
99  Iowa,  295,  68  N.  W.  688. 

Whether  the  defendant  was  negligent  in 
constructing  the  walk,  and  in  permitting 
it  to  remain  as  it  was  at  the  time  of  the 
accident,  was  a  question  for  the  determina- 
tion of  the  jury. 

Ford  V.  Des  Moines,  106  Iowa,  94,  75 
K.  W.  630,  4  Am.  Neg.  Rep.  379;  Baxter 
▼.  Cedar  Rapids,  103  Iowa,  599,  72  N.  W. 
790;  Graham  v.  Oxford,  105  Iowa,  706,  75 
N.  W.  473;  Hodges  v.  Waterloo,  109  Iowa, 
444,  80  N.  W.  523;  Schumway  v.  Burling- 
ton, 108  Iowa,  424,  79  N.  W.  123;  Bailey 
v.  CentervUle,  108  Iowa,  20,  78  N.  W.  831. 

Messrs.  Johii  P.  Organ  and  G.  W.  Kel- 
loggf  for  appellee: 

The  evidence  shows  there  was  no  obstruc- 
tion of  the  sidewalk  at  the  place  plaintiff 
felL 

Broburg  v.  Des  Moines,  63  Iowa,  523,  50 
Am.  Rep.  756,  19  N.  W.  340;  Huston  v. 
Council  Bluffs,  101  Iowa,  33,  36  L.R.A. 
211,  69  N.  W.  1130,  1  Am.  Neg.  Rep.  227; 
Dempsey  v.  Dubuque,  150  Iowa,  260,  132 
N.  W.  758;  Tobin  v.  Waterloo,  131  Iowa, 
75,  107  N.  W.  1031;  Hausmann  v.  Madi- 
51  LJLA.(N.S.) 


son,  85  Wis.  187,  21  L.R.A.  263,  39  Am. 
St.  Rep.  834,  55  N.  W.  167;  Taylor  v. 
Yonkers,  105  N.  Y.  202,  59  Am.  Rep.  492, 
11  N.  £.  642;  Chase  v.  Cleveland,  44  Ohio 
St.  505,  58  Am.  Rep.  843,  9  N.  E.  225; 
Stanton  v.  Springfield,  12  Allen,  566; 
Stone  V.  Hubbardston,  100  Mass.  49; 
Evans  v.  Concordia,  74  Kan.  70,  7  L.R.A. 
(N.S.)  933,  85  Pac.  813;  Dill.  Mun.  Corp. 
4th  ed.  §  1006. 

The  sidewalk  upon  which  plaintiff  fell 
was  not  defective. 

Shelby  v.  Burlington,  125  Iowa,  343,  101 
N.  W.  101;  Lindsay  v.  Des  Moines,  74 
Iowa,  111,  37  N.  W.  9;  Beltz  v.  Yonkers, 
148  N.  Y.  67,  42  N.  E.  401 ;  Burns  v.  Brad- 
ford, 137  Pa.  361,  11  L.RJL.  726,  20  Atl. 
997;  Urquhart  v.  Ogdensburg,  91  N.  Y.  67, 
43  Am.  Rep.  655;  McQueen  v.  Elkhart,  14 
Ind.  App.  671,  43  N.  E.  460;  De  Pere  v. 
Hibbard,  104  Wis.  666,  80  N.  W.  933; 
Baker  v.  Madison,  56  Wis.  374,  14  N.  W. 
289;  Hoyt  v.  Danbury,  69  Conn.  341,  37 
Atl.  1051,  3  Am.  Neg.  Rep.  524;  Van  Pelt 
V.  Davenport,  42  Iowa,  308,  20  Am.  Rep. 
622;  Hoehl  v.  Muscatine,  57  Iowa,  444,  10 
N.  W.  830;  Johnston  v.  District  of  Colum- 
bia, 118  U.  S.  19,  30  L.  ed.  75,  6  Sup.  Ct. 
Rep.  923. 

Neither  an  obstruction  of  the  sidewalk 
with  snow,  or  the  alleged  defect  in  the 
walk,  was  the  proximate  cause  of  plain- 
tiff's accident. 

Tobin  V.  Waterloo,  131  Iowa,  75,  107  N. 
W.  1031;  Langhammer  v.  Manchester,  99 
Iowa,  295,  68  N.  W.  688;  Taylor  v.  Yon- 
kers, 105  N.  Y.  202,  59  Am.  Rep.  492,  11 
N.  E.  642. 

The  city  had  no  notice  of  any  obstruc- 
tion of  the  sidewalk  by  snow  or  ice,  or  of 
any  defect  therein. 

Ruggles  V.  Nevada,  63  Iowa,  185,  18  N. 
W.  866 ; .  Goodson  v.  Des  Moines,  66  Iowa, 
255,  23  N.  W.  655;  Cook  v.  Anamosa,  66 
Iowa,  427,  23  N.  W.  907;  Bums  v.  Brad- 
ford, 137  Pa.  361,  11  L.R.A.  726,  20  Atl. 
997;  Doulon  v.  Clinton,  33  Iowa,  397. 

Withrow,  J.,  delivered  the  opinion  of  the 
court: 

I.  The  appellant  received  certain  injuries 
as  the  result  of  a  fall  while  passing  along 
a  sidewalk  in  the  city  of  Missouri  Valley. 
She  brought  action  to  recover  damages, 
alleging  that  the  city  was  negligent:  (1) 
In  permitting  the  construction  and  main- 
tenance of  the  sidewalk  at  a  grade  which 
was  steeper  than  the  established  grade  of 
the  street  to  which  it  was  adjacent,  which 
it  is  alleged  was  dangerous  to  the  public 
using  the  same.  (2)  In  constructing  the 
walk  in  this  climate  with  a  smooth  sur- 
face, and  in  permitting  snow  and  ice  to 
remain  on  the  walk  in  violation  of  the  city 
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ordinance,  in  violation  of  law,  and  in  per- 
mitting snow  and  ice  to  remain  on  the 
walk  in  rough  and  uneven  Burfacee.  There 
was  a  trial  to  a  jury,  which  resulted  in  a 
verdict  being  directed  in  favor  of  the  de- 
fendant, from  which  this  appeal  is  taken 
by  the  plaintiff. 

II.  Appellant's  accident  and  injury  oc- 
curred about  8:30  o'clock  A.  M.  Wednesday, 
December  7,  1910.  On  the  preceding  Sun- 
day and  Monday  there  had  been  a  fall  of 
snow,  estimated  by  witnesses  as  from  3  to 
5  inches  in  depth.  On  the  night  before  the 
accident  there  had  been  an  additional 
snow  fall  of  about  one-half  inch.  Between 
Sunday  and  Tuesday  evening  there  had 
been  a  slight  thaw,  the  effect  of  which  was 
to  remove  some,  but  not  all,  of  the  snow 
from  the  walk.  In  th6  center  of  the  walk, 
which  was  of  concrete  structure,  a  path 
had  been  made  by  travelers  over  it.  The 
effect  of  the  travel  along  the  path  had  been 
to  create  ridges  or  uneven  conditions  raised 
by  the  imprint  and  pressure  of  feet  in  the 
snow,  followed  by  freezing,  which  made  the 
raised  places  more  or  less  solid.  The  walk 
was  sloping,  being  built  upon  a  hillside; 
the  grade  of  descent  at  the  point  where  the 
accident  occurred,  being  near  15  per  cent. 
At  the  time  of  the  accident,  the  appellant 
was  going  down  the  hill,  upon  the  side- 
walk. 

While  it  is  urged  that  the  accident  re- 
sulted from  the  combined  causes  of  the 
rough  and  uneven  surface  of  the  walk, 
occasioned  by  the  snow  and  ice  upon  it, 
in  connection  with  the  steep  grade,  which 
it  is  charged  is  not  in  accordance  .with  the 
established  grade  of  the  street  at  that 
point,  the  evidence  shows  without  dispute, 
and  it  therefore  must  be  taken  as  true, 
that  appellant  had  passed  over  the  part 
of  the  walk  where  the  ridges  and  rough 
surface  are  claimed  to  have  been,  and  her 
fall  resulted  from  stepping  upon  a  place 
covered  by  the  snow  of  the  previous  night, 
which  under  the  pressure  of  her  weight 
slipped  on  a  thin  coating  of  ice  beneath, 
occasioning  her  fall.  These  facts  remove 
from  the  case,  as  a  charge  of  negligence, 
the  permitting  of  the  snow  and  ice  to  re- 
main upon  the  walk  in  rough  and  uneven 
surface,  as  that  particular  condition  is 
shown  to  have  had  no  proximate  connec- 
tion with  her  fall. 

III.  The  testimony  of  the  appellant  and 
her  husband  was  to  the  effect  that  the 
ice  upon  which  she  slipped  covered  a  sur- 
face about  the  size  of  a  hand,  by  her  de- 
scribed as  "just  a  little  spot  of  ice.'' 
Where  she  fell  the  sidewalk  was  bare  in 
spots,  having  the  appearance  of  being  cov- 
ered with  sleet.  At  that  place  the  snow 
was  soft.  We  are  therefore  led  directly  to 
61  L.ILA.(N.S.) 


the  question  whether  the  spot  of  ice  at  the 
particular  place  where  the  accident  hap- 
pened is  shown  to  have  existed  for  such 
length  of  time  as  created  liability  for  fail- 
ure to  remove  it.  The  evidence  shows 
without  dispute  that  in  near-by  places  the 
walk  appeared  to  be  sleety.  There  is  no 
evidence  of  there  having  been  a  fall  of 
sleet;  but  that  condition  is  explained  by 
the  evidence  which  shows  that  between 
Sunday  and  Tuesday  evening  there  had 
been  a  slight  thaw,  which,  followed  by  a 
freeze,  would  occasion  ice  surface  at  places 
where  the  water  rested  or  had  not  flowed 
away.  We  do  not  find  in  the  evidence  that 
which  would  permit  us  or  warrant  a  jury 
in  the  conclusion  that  the  particular  icy 
condition  at  the  place  of  the  accident  had 
existed  for  such  time  as  charged  the  city 
with  notice  of  it.  Tobin  v.  Waterloo,  131 
Iowa,  75,  107  N.  W.  1031;  Goodson  v.  Des 
Moines,  66  Iowa,  255,  23  N.  W.  655. 

But  independent  of  the  question  of  no- 
tice, actual  or  presumed,  it  has  been  held 
that  when  cold  follows  a  melting  of  snow, 
causing  a  film  of  ice  upon  the  sidewalks 
which  it  is  practically  impossible  to  re- 
move, the  municipality  may,  without  be- 
ing guilty  of  negligence,  wait  for  a  change 
of  temperature  to  remedy  the  condition. 
28  Cyc.  1378;  Taylor  v.  Yonkers,  106  N.  Y. 
202,  59  Am.  Rep.  492,  11  N.  £.  642;  Luther 
V.  Worcester,  97  Mass.  268. 

There  is  in  the  record  evidence  which 
tends  to  show  that,  prior  to  the  time  of 
the  accident,  complaint  of  the  condition 
of  the  walk  had  been  made  by  a  citizen  to 
an  official  of  the  city;  but  even  if  this  be 
held  as  notice,  it  did  not  reach  to  the  con- 
dition which  is  the  controlling  one  in  this 
case. 

IV.  There  remains  the  question  whether 
the  variance  between  the  established  grade 
of  the  street,  and  the  grade  upon  which 
the  sidewalk  was  built,  constituted  negli- 
gence which  caused  the  injury,  either  alone 
or  concurrently  with  other  causes.  The  es- 
tablished grade  of  the  street  at  the  inter- 
section of  Fifth  and  Huron  streets  was 
64.50,  and  at  the  intersection  of  Fifth  and 
Superior  streets  it  was  112.60,  both  above 
the  plane  of  reference.  The  accident  oc- 
curred about  50  feet  north  of  the  interaec- 
tion  of  Fifth  and  Huron.  The  sidewalk 
between  the  intersections  named  varied 
from  the  grade  of  the  center  of  the  street, 
the  latter  being  at  a  grade  of  13  per  cent, 
and  the  sidewalk  at  a  grade  of  14.79  per 
cent,  which,  as  the  testimony  shows,  in- 
creases the  slant  of  the  sidewalk,  as 
claimed  by  appellant,  7.6  feet  in  180  feet, 
or  about  1  inch  in  2  feet.  The  appellee 
makes  different  deductions  from  the  meas- 
urements, but  for  our  present  purpose  we 
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follow  the  claim  of  appellant.  It  is  the 
mle  that  an  ordinance  establishing  a  grade 
for  the  center  of  the  street  operates  to 
establish  a  grade  for  that  portion  of  the 
street  occupied  by  sidewalks.  Gallaher  v. 
Jefferson,  125  Iowa,  324,  101  N.  W.  124. 
Such  was  expressly  required  by  an  ordi- 
nance of  the  defendant  city. 

Such  variance  arising,  does  it  follow 
th&t  in  failing  to  follow  the  established 
grade  the  city  was  negligent  in  such  man- 
ner as  to  contribute  to  the  injury  of  the 
appellant?  We  have  been  cited  to  no  case 
holding  that  under  such  conditions,  where 
tbe  sidewalk  is  a  permanent  structure, 
negligence  arises  as  a  matter  of  law  be- 
cause of  the  difference  between  established 
grade  and  structure.  Gases  cited  by  the 
appellant  are  to  the  effect  only  that,  where 
the  manner  of  constructing  a  sidewalk  was 
soch  that  it  did  not  aiford  reasonable 
safety  to  those  who  might  pass  along  it, 
the  question  of  negligence  is  for  the  jury. 
Ford  V.  Des  Moines,  106  Iowa,  97,  76  N. 
W.  630,  4  Am.  Neg.  Re;^.  379;  Langham- 
mer  v.  Manchester,  99  Iowa,  295,  68  N. 
W.  688. 

But  assuming,  as  contended  by  appel- 
lant, that  the  grade  upon  which  the  walk 
was  constructed  varied  to  the  extent  shown 
by  the  evidence  from  the  established  grade 
of  the  street,  can  it  be  said  that  such  dif- 
ference in  grade  had  causal  connection  with 
appellant's  injury?  The  suggestion  of  the 
question  immediately  presents  the  difiScul- 
ties  which  must  attend  its  solution,  and, 
as  applied  to  this  case,  a  question  almost 
impossible  of  a  reasonably  certain  or  fairly 
probable  answer.  Upon  a  walk  built  in 
accordance  with  the  established  grade,  un- 
der such  conditions  and  circumstances  as 
attended  the  accident  in  question,  it  can- 
not be  said,  either  as  a  matter  of  law,  or 
as  a  question  upon  which  testimony  might 
be  offered,  that  the  accident  would  not 
have  happened,  for  such  would  be  a  mere 
conjecture,  incapable  of  definite  demonstra- 
tion as  a  probable  result.  To  have  sub- 
mitted the  question  upon  the  claim  of  neg- 
ligence based  upon  such  facts,  it  would 
have  been  the  duty  of  the  trial  court  to 
instruct  the  jury  that  defendant  would  be 
liable  if  it  found  that  but  for  the  added 
slope  in  the  sidewalk  the  injury  would  not 
have  been  sustained.  Langhammer  v. 
Manchester,  supra. 

In  the  present  case  the  appellant  slipped 
npon  the  snow-covered  ice.  That  was  the 
operating  cause  of  her  fall.  It  is  possible 
the  increased  slope  of  the  walk  had  some- 
thing to  do  with  it,  and  likewise  possible 
that  it  did  not,  and  a  conclusion  as  to 
either  is  necessarily  a  matter  of  specula- 
tion,   without   the   support   of    substantial 


proof.  Under  such  conditions,  the  grade 
slant  of  the  sidewalk  cannot  be  held  to  be 
a  contributing  cause  to  the  injury.  Tay- 
lor V.  Yonkers,  supra;  Moore  v.  Abbot,  32 
Me.  46;  Billings  v.  Worcester,  102  Mass. 
329,  3  Am.  Rep.  460. 

V.  The  claim  of  negligence  based  upon 
the  construction  of  the  sidewalk  with  a 
surface  so  smooth  as  to  be  dangerous  to 
pedestrians  is  without  support  as  applied 
to  this  case,  for  the  reason  that  it  is  not 
shown  that  the  accident  resulted  from  such 
condition,  but  rather  from  the  snow-cov- 
ered ice. 

VI.  Appellant  offered  in  evidence  the  or- 
dinance of  the  city  of  Missouri  Valley 
which  required  the  removal  of  snow  from 
the  sidewalks  within  twelve  hours  after  it 
has  ceased  to  fall.  The  trial  court  refused 
to  admit  it  in  evidence,  and  error  is  based 
upon  such  refusal.  Because  of  the  conclu- 
sions  we  have  reached  as  stated  above,  this 
was  not  error,  as  the  failure  to  remove  the 
snow  within  a  reasonable  time  was  not 
shown  to  have  been  a  contributing  cause 
to  the  injury. 

We  agree  with  the  conclusion  reached  by 
the  trial  court,  and  its  judgment  is  affirmed. 

Weaver,  Gh.  J.,  and  Gaynor  and  Deem- 
er,  JJ.,  concur. 
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SADIE  ROEH,  Admrz.,  etc,  of  Albert  Roeh, 

Deceased, 

V. 

BUSINESS   MEN'S   PROTECTIVE   ASSO- 
CIATION OF  DES  MOINES,  Appt. 

(—  Iowa,  — ,  145  N.  W.  479.) 

Insurance  —  ganshot  accident  —  wit- 
ness of  event. 

1.  A  provision  of  an  accident  insurance 
policy  relieving  the  insurer  from  liability 
for  injuries  caused  by  discharge  of  firearms, 
unless  the  accidental  character  of  the  dis- 
charge shall  be  established  by  at  least  one 

Note.  ^  Insurance:  validity  and  con^ 
strtiction  of  provision  requiring  the 
fact  or  circumstances  of  loss  to  ho 
established  hy  eyewitness. 

The  reason  for  the  incorporation  of  the 
provision  under  consideration  in  life  or  ac- 
cident policies  was  doubtless  the  difficulty 
experienced  by  insurers  in  establishing  their 
defenses,  where  the  evidence  as  to  the  fact 
or  circumstances  of  the  death  was  entirely 
circumstantial,  especially  the  defenses  that 
depended  upon  the  cause  of  death,  or  wheth- 
er or  not  it  was  suicidal. 

The  decisions  which  have  considered  pro- 
visions of  %he  kind  under  consideration  are 
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person  other  than  the  insured,  who  was  an 
eyewitness  of  the  event,  requires  the  wit- 
ness to  have  seen  the  shooting. 

Same  —  validity  —  control  of  conrt  pro- 
ceedings. 

2.  Requiring  the  establishment  of  the  ac- 
cidental nature  of  an  injury  by  a  gunshot 
wound  before  liability  attacnes  therefor  un- 
der an  accident  policy  is  not  against  public 
policy  as  an  attempt  to  modify  or  control 
the  procedure  of  courts  of  justice. 

(February  19,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jackson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident  insurance  policy. 
Reversed. 

Statement  by  Deemer,  J.: 

Action  upon  a  benefit  certificate  in  the 
defendant  association.  The  defendant  de- 
nied liability  upon  grounds  which  will  be 
referred  to  in  the  body  of  the  opinion. 
The  case  was  tried  to  the  court  without  a 
jury,  resulting  in  a  judgment  for  plaintiff 
for  the  amount  of  the  certificate  with  in- 
terest, and  defendant  appeals. 

Messrs.  Dnnshee  &  Haines,  for  appel- 
lant: 

The  by-law  being  in  force  at  the  time 
the  decedent  joined,   and  having  been  as- 


sented to  by  him,  the  plaintiff  cannot  qvet- 
tion  its  validity. 

Bacon,  Ben.  Soc.  3d  ed.  §  87;  Austin  v. 
Searing,  16  N.  Y.  112,  69  Am.  Dec.  665. 

A  contract  setting  aside  a  rule  of  evi- 
dence is  valid. 

Kelly  V.  Supreme  Council,  C.  M.  B.  A. 
46  App.  Div.  79,  61  N.  Y.  Supp.  394;  Metro- 
politan L.  Ins.  Co.  V.  Willis,  37  Ind.  App. 
48,  76  N.  E.  660;  Keller  v.  Home  L.  Ins. 
Co.  95  Mo.  App.  627,  69  S.  W.  612;  Russ 
V.  The  War  Eagle,  14  Iowa,  363. 

The  by-law  makes  proof  of  the  accidental 
character  of  the  discharge  by  an  eyewit- 
ness a  condition  precedent. 

Connell  v.  Iowa  State  Traveling  Men's 
Asso.  139  Iowa,  444,  116  N.  W.  820. 

Even  though  a  provision  of  the  by-law 
be  deemed  to  be  a  condition  subsequent,  the 
evidence  establishes  the  fact  that  there  was 
no  eyewitness  to  the  shooting. 

Lockridge  v.  Minneapolis  &  St.  L.  R.  Co. 
—  Iowa,  — ,  140  N.  W.  834. 

The  contract  was  entire,  and  if  the  pro- 
vision of  the  by-law  is  held  void,  the  entire 
contract  fails. 

Page,  Contr.  §  509. 

Messrs.  C.  M.  Thomas  and  G.  B.  Hilsln- 
ger,  for  appellee: 

A  contract  setting  aside  a  rule  of  evi- 
dence is  null  and  void. 

Carrugi  v.  Atlantic  F.  Ins.  Co.  40  Ga. 
135,  2  Am.  Rep.  567;  City  F.  Ins.  Co.  v. 
Carrugi,  41  Ga.  660;  Reynolds  v.  Equita- 
ble Acci.  Asso.  59  Hun,  13,  1  N.  Y.  Supp. 


few.  In  Lewis  v.  Brotherhood  Acci.  Co.  194 
Mass.  1,  17  L.R.A.(N.S.)  714,  79  N.  E.  802, 
the  facts  and  circumstances  of  a  drowning 
accident  were  held  to  be  sufficiently  estab- 
lished within  the  meaning  of  an  accident 
policy  limiting  the  insurer's  liability  in  case 
of  drowning,  ''when  the  facts  and  circum- 
stances of  the  accident  and  injury  are  not 
established  by  the  testimony  of  actual  eye- 
witnesses," where  witnesses  testified  to  liav- 
ing  seen  the  insured  in  a  cranky  canoe,  with 
a  companion,  within  three  or  four  minutes 
of  the  time  of  the  accident,  and  to  having 
seen  the  overturned  canoe  and  evidence  of 
its  having  recently  capsized  within  a  few 
minutes  after  it  overturned,  although  they 
did  not  actually  see  it  go  over. 

In  the  only  other  case  which  appears  to 
have  considered  such  a  provision,  it  was 
held  that  the  insured,  who  had  received  a 
nonfatal  injury  by  shooting,  was  an  eye- 
witness to  his  own  injury,  within  the  mean- 
ing of  a  provision  of  an  accident  policy  lim- 
iting liability  if  the  injury  was  caused  by 
''shooting,  when  the  facts  and  circum- 
stances of  the  accident  and  injury  are  not 
established  by  the  testimony  of  an  actual 
eyewitness."  National  Acci.  Soc.  v.  Ralstin, 
101  111.  App.  192.  The  court  said:  "The 
contention  of  appellant  is  that  appellee  is 
not  an  actual  eyewitness  to  establish  the 
facts  and  circumstances  of  his  accident, 
within  the  meaning  of  the  policy,  and  that, 
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as  no  other  witness  testifies  to  the  manner 
of  the  shooting,  appellant  is  only  liable  for 
$40,  one  twentieth  of  the  sum  otherwise  pay- 
able. Appellee  was  by  law  a  competent  wit- 
ness. As  such  he  detailed  the  facts  and  cir- 
cumstances of  his  accident  as  it  occurred. 
He  was  an  actual  eyewitness  whose  testi- 
mony showed  that  the  shooting  was  whol- 
ly unintentional.  He  was  corroborated 
as  to  the  shooting  being  accidental  by 
his  daughter,  who  swore  Uiat  she  saw  her 
father  get  his  gun  and  go  with  it  from  the 
house  into  the  yard  to  shoot  the  cat,  and 
that  she,  within  a  short  time,  heard  the 
report  of  the  ffun  and  immediately  saw  her 
father's  hand  lacerated  and  bleeding.  Pol- 
icies of  insurance  should  be  construed  most 
strongly  against  the  insurer.  May,  Ins. 
§  175;  Aurora  F.  Ins.  Co.  v.  Eddy,  49  111. 
106;  Niagara  F.  Ins.  Co.  v.  Scammon,  100 
111.  644.  An  eyewitness  to  a  shooting  does 
not  mean  one  who  saw  the  load  leave  the 
discharged  gun.  Nor  does  its  meaning  ex- 
clude anyone  whom  the  statute  says  may 
testify  to  a  matter  in  issue.  If  appellant 
desired  to  exclude  appellee  from  establishing 
the  fact  of  injury  from  shooting  by  his  own 
testimony,  it  should  have  inserted  in  the 
policy  after  the  words,  'when  the  facts  and 
circumstances  of  the  accident  and  injury 
are  not  established  by  the  testimonv  of  an 
actual  eyewitness,'  the  words  'other  than  the 
insured.  "  J,  T,  W, 
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738;  Insurance  Co.  t.  Bennett,  90  Tenn. 
256,  25  Am.  St.  Rep.  685,  16  S.  W.  723; 
Utter  ▼.  Travelers*  Ins.  Co.  65  Mich.  546, 
8  Am.  St  Rep.  913,  32  N.  W.  812;  Travel- 
lers* Ins.  Co.  V.  McConkey,  127  U.  S.  661, 
32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360;  Travel- 
ers' Ins.  Co.  V.  Sheppard,  85  Ga.  751,  12 
S.  E.  18. 

The  provision  requiring  proof  by  eyewit- 
nesses is  illegal,  against  public  policy,  and 
void. 

Nute  ▼.  Hamilton  Mut.  Ins.  Co.  6  Gray, 
174;  Travellers*  Ins.  Co.  v.  McConkey,  127 
U.  S.  661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep. 
1360;  Travelers*  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  E.  18;  Reynolds  v.  Equitable 
Acci.  Asso.  59  Hun,  13,  1  N.  Y.  Supp.  738. 

To  be  an  eyewitness  to  the  event,  within 
the  meaning  of  the  policy,  it  is  not  neces- 
sary that  witness  see  the  actual  discharge 
of  the  firearms.  The  event  consists  of  all 
matters  and  circumstances  leading  up  to, 
including,  and  following  the  discharge.  An 
eyewitness  to  any  of  these  facts  is  an  eye- 
witness of  the  event. 

Lewis  V.  Brotherhood  Acci.  Co.  194 
Mass  1,  17  L.R.A.(N.S.)  717,  79  N.  E. 
802;  National  Acci.  Soc«  v.  Ralstin,  101 
111.  App.  192;  Travellers'  Ins.  Co.  v.  Mc- 
Conkey, 127  U.  S.  661,  32  L.  ed.  308,  8 
Sup.  Ct.  Rep.  1360. 

I>eeiner,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  mutual  assessment 
accident  association  incorporated  under 
chapters  7  and  8  of  title  9  of  the  Code 
of  Iowa.  As  such,  on  the  21st  day  of 
March,  1912,  it  received  an  application  from 
one  Albert  Roeh  for  membership  in  the  asso- 
ciation. The  application  contained  a  state- 
ment that  the  insured  would  accept  the  cer- 
tificate issued  by  the  association  "subject 
to  all  the  conditions,  provisions,  and  limi- 
tations contained  in  defendant's  articles  and 
by-laws."  The  application  was  accepted 
and  a  certificate  was  issued  to  and  accepted 
by  the  insured  on  March  30,  1912.  It  pro- 
vided certain  indemnities  in  case  of  injury 
or  death  resulting  from  accident.  No  bene- 
ficiary is  designated,  but  the  articles  pro- 
vided that  the  indemnity  should  be  paid 
to  a  surviving  wife  or  heir  of  the  member. 
On  July  26,  1912,  the  insured  came  to  his 
death  as  a  result  of  the  discharge  of  a  rifle; 
whether  the  discharge  was  accidental  or 
with  suicidal  intent  does  not  clearly  appear. 
This  action  was  commenced  by  the  admin- 
istratrix of  his  estate  to  recover  the  benefits 
and  indemnity  of  $1,000,  in  case  of  death 
by  accidental  means.  Defendant  introduced 
many  defenses,  and  the  case  was  tried  on 
a  stipulation  of  facts,  supplemented  by  cer- 
tain oral  testimony. 
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Among  other  things  it  was  stipulated  in 
the  certificate  of  membership  that  "the 
articlcB  of  incorporation  and  by-laws  may 
be  changed  by  amendments  legally  adopted, 
and  the  rights  of  the  member  to  claim  bene- 
fits or  indemnity  shall  be  determined  by 
the  provisions  of  the  articles  and  by-laws 
in  force  at  the  time  a  claim  arises.  Ac' 
ceptance.  I  hereby  accept  this  certificate 
of  membership  subject  to  all  the  provisions, 
conditions,  and  limitations  of  the  articles 
of  incorporation  and  by-laws,  and  agree 
that  both  myself  and  my  beneficiary  shall 
be  bound  by  future  amendments  legally 
adopted,  and  also  subject  to  the  terms  and 
conditions  hereinbefore  set  out;  and  I 
agree  that  the  articles  of  incorporation, 
by-laws,  my  application,  and  this  certifi- 
cate shall  jointly  constitute  the  contract 
between  myself,  my  beneficiary,  and  the 
association." 

The  articles  of  incorporation  provided 
that  "the  association  shall  pay  to  the  bene- 
ficiary designated  in  writing  by  any  mem- 
ber of  the  accident  department,  who  must 
be  either  the  surviving  wife  or  an  heir  of 
such  member,  the  proceeds  of  one  full  as- 
sessment on  each  member  of  the  accident 
department  in  good  standing  at  the  time  of 
the  accident,  to  an  amount  not  exceeding 
the  smn  specified  in  his  certificate  for -in- 
demnity, on  account  of  the  death  of  any 
member  of  the  accident  department  occur- 
ring within  ninety  days  from  the  happening 
of  the  accident,  and  resulting  directly  and 
without  intervening  cause  from  a  bodily  in- 
jury sustained  by  the  member  while  in 
good  standing,  and  effected  solely  by  ex- 
ternal, violent,  and  accidental  means,  sub- 
ject only  to  the  conditions,  provisions,  and 
limitations  of  the  by-laws.  Article  5,  §  14. 
The  right  of  any  member  or  person  claiming 
by,  through,  and  under  any  certificate 
issued  to  any  member,  to  claim  weekly 
benefits  or  indemnity  from  the  association, 
shall  be  fixed  and  established  by  the  pro- 
visions of  the  articles  of  incorporation  and 
of  the  by-laws  in  force  at  the  time  the  acci- 
dent occurred  or  sickness  commenced  out  of 
which  any  claim  arises." 

And  the  by-laws  had  these,  among  other, 
provisions : 

"Article  1,  §  3.  The  contract  between  the 
association  and  its  members  shall  consist 
of  the  articles  of  incorporation  and  by-laws 
and  the  application  and  the  certificate  of 
membership." 

"Article  4,  §  5.  This  association  shall 
not  be  liable  for  the  payment  of  benefits  or 
indemnity  on  account  of  disability  or  death 
resulting  from  a  bodily  injury  caused  by 
the  discharge  of  firearms,  unless  the  mem- 
ber or  person  claiming  by,  through,  or  un< 
der  any  certificate  issued  to  such  member, 
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shall  efltablish  the  accidental  character  of 
such  discharge  by  the  testimony  of  at  least 
one  person  other  than  the  member,  who  was 
an  eyewitness  of  the  event." 

The  only  oral  testimony  as  to  the  manner 
of  death,  we  here  qivte :  Plaintiff  testified : 
''I  had  some  talk  with  my  husband  about 
noon  on  the  day  of  his  death  over  the  tele- 
phone. He  wanted  to  know  what  kind  of 
meat  I  wanted  for  dinner,  and  said  he 
would  be  down  in  a  short  time.  That  was 
somewhere  between  12:30  and  1  o'clock. 
I  heard  of  his  death  about  1:30  the  same 
day.'' 

Another  witness  said:  ''I  saw  the  body 
of  Mr.  l^oeh  on  the  26th  day  of  July,  1912, 
after  he  was  dead.  I  was  called  in  there 
by  Mr.  Anderson.  I  found  the  body  in  the 
revolving  chair  with  his  head  against  the 
wall  and  his  rifle  at  his  left  side  on  the 
floor.  The  ramrod  was  across  his  knees, 
and  his  legs  were  crossed.  His  right  hand 
was  hanging  down,  and  his  left  hand  was 
on  his  lap.  The  ramrod  was  an  ordinary 
ramrod,  about  3  feet  long,  with  a  crook  on 
the  end  of  it,  and  on  the  other  end  of  it 
there  was  a  rag  for  cleaning  the  gun.  The 
rag  was  a  little  black  from  the  powder  from 
the  gun.  The  rifle  was  a  32  Magazine  Win- 
chester, the  trigger  being  guarded  by  the 
lever,  which  works  up  and  dawn.  The  rifle 
was  usually  kept  in  the  shop  right  at  the 
desk  where  he  was  sitting.  It  was  used  for 
killing  cattle,  Roeh  being  in  the  butcher 
business.  I  do  not  remember  how  many 
days  it  was  prior  to  this  occurrence  that 
they  had  killed  cattle.  I  think  it  was 
two  days,  and  that  the  supply  of  meat  was 
low.  I  know  Roeh  had  some  cattle  ready 
for  killing  out  at  a  farmer's.  I  do  not 
know  whether  he  had  any  arrangements  for 
killing  them  on  that  day.  It  was  in  the 
neighborhood  of  1  o'clock  when  I  saw  the 
body  in  the  chair."  Cross-examination: 
"Mr.  Roeh  was  dead  when  I  arrived.  I 
did  not  hear  the  report  of  the  rifle.  I  was 
called  in  there."  Redirect  examination.  "I 
did  not  know  that  Roeh  was  dead  until 
after  the  docter  had  been  there.  That  was 
about  ten  minutes  after  I  first  saw  him.  I 
did  not  examine  him  to  see  if  he  was  dead." 

Another  gave  the  following  testimony: 
"I  was  working  for  Mr.  Roeh  in  the  butcher 
shop  the  day  he  was  killed.  I  had  a  talk 
with  Mr.  Roeh  about  12  o'clock  on  that  day. 
He  picked  up  the  rifle  and  said:  'I  don't 
believe  this  rifle  has  been  cleaned  out  for 
ten  years,  it  is  so  dirty.'  Then  he  told 
me  to  get  my  dinner  and  come  back  to  the 
barn  and  get  the  horses  and  wagons,  and 
get  back  as  early  as  possible,  as  we  had 
a  big  afternoon's  work  ahead  of  us.  I  left 
the  shop  right  at  12  o'clock  or  close  to  it, 
and  it  was  about  1  when  I  got  back.  When 
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I  got  back  I  stood  on  the  sidewalk  holding 
the  team  and  hollered  two  or  three  times 
for  him  to  come  out.  When  he  did  not 
come,  I  tied  the  horses  and  went  through 
the  shop.  I  called  as  I  went  in,  but  got  no 
answer.  I  glanced  into  the  office  and  saw 
him  in  the  chair.  He  was  sitting  in  the 
revolving  chair  with  his  head  back  against 
the  partition.  I  did  not  stop  to  look 
further,  but  ran  out  and  called  Mr.  Goose 
and  Mr.  Peterson."  Cross-examination:  "I 
think  Mr.  Roeh  was  dead  when  I  first  saw 
him.  I  did  not  hear  the  rifle  shot.  I  was 
not  present  when  the  shooting  took  place. 
Nobody  else  was  present  that  I  know  of  or 
ever  heard  of.  Our  town  is  about  1,200 
population,  and  I  never  have  heard  that 
anybody  was  there.  Nobody  ever  heard  the 
shot.  Nobody  saw  or  heard  the  shooting." 

And  the  last  and  only  other  witness  said: 
"I  am  the  person  who  was  called  by  Mr. 
Anderson  the  day  on  which  Roeh  was  killed. 
When  I  got  in,  I  found  the  body  sitting  in 
the  revolving  chair  with  the  head  leaning 
back  against  the  wall,  the  rifle  to  his  left  side, 
his  legs  crossed,  and  the  ramrod  across  his 
right  foot.  The  muzzle  of  the  gun  was 
pointing  south.  He  wad  sitting  facing 
north.  The  ramrod  had  a  rag  on  it,  and 
it  appeared  to  be  a  little  black  from  run- 
ning through  the  gun.  That  is  all  I  know." 
Cross-examination:  "I  was  not  present  at 
the  time  of  the  shooting,  and  I  did  not  see 
it.  So  far  as  I  ever  heard  of,  no  one  heard 
the  shot." 

The  defendant  insisted,  and  still  contends, 
that  there  can  be  no  recovery  under  this 
record  for  the  reason  that  there  was  no  eye- 
witness to  the  shooting  other  than  the  mem- 
ber himself.  On  the  other  hand,  it  is  ar- 
gued for  appellant  that  there  is  such  testi- 
mony as  the  policy  requires,  and,  in  any 
event,  that  the  provisions  of  the  articles 
and  by-laws  on  which  defendant  relies  are 
contrary  to  public  policy,  null,  and  void, 
because  they  undertake  to  make  a  rule  of 
evidence  and  interfere  with  the  orderly  pro- 
cedure of  courts  of  justice.  Upon  the  first 
proposition  plaintiff  contends  that  the  by- 
law requiring  testimony  of  at  least  one  per- 
son other  than  the  member,  who  was  an 
eyewitness  of  the  event,  does  not  necessarily 
mean  that  this  other  person  should  have 
been  present  and  actually  have  seen  the 
shooting;  that  the  event  includes  all  mat- 
ters and  circumstances  leading  up  to  and 
following  the  discharge,  provided  these  be 
sufficient  to  show  the  character  of  the  dis- 
charge of  the  gun. 

The  event  referred  to  in  the  by-law  re- 
lied upon  is  manifestly  death  resulting 
from  a  bodily  injury  caused  by  the  dis- 
charge of  firearms,  and  provides  that  the  in- 
dependent testimony  should  come  from  one 
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who  was  an  ej'e witness  of  that  event.  The 
objects  and  purposes  of  this  rule  or  by-law 
are  clear.  It  was  to  remove  the  presump- 
tion of  accident  arising  from  death  as  a  re- 
sult of  a  gunshot  wound,  and  to  require  eye- 
witnesses of  the  event  in  order  to  establish 
liability  on  the  part  of  the  insurer.  Not 
only  is  the  beneficiary  to  prove  the  operat- 
ing cause  of  death,  as  that  it  was  from  a 
gunshot  wond;  but  he  must  prove  by  eye- 
witnesses of  the  event  that  the  gun  was  ac- 
cidentally discharged.  It  is  not  enough  that 
he  prove  that  it  might  have  been  so  commit- 
ted. His  proof  must  have  been  stronger  than 
that,  and  fairly  preponderate  in  favor  of  the 
proposition  that  the  gun  was  accidentally 
discharged.  The  clause  which  we  are  now 
eonsidcring  is  quite  difTerent  from  any  that 
have  heretofore  been  before  the  courts.  The 
nearest  approach  to  it  seems  to  be  found  in 
National  Acci.  Soc.  v.  Ralstin,  101  111.  App. 
192.  In  that  case  the  insured  was  injured 
by  the  discharge  of  a  gun,  and  gave  testi- 
mony as  to  the  manner  of  the  discharge. 
It  was  held  that,  as  the  plaintiff  was  an 
eyewitness  of  his  own  injury,  the  provi- 
sion of  the  certificate  issued  by  the  company 
was  complied  with.  In  Lewis  v.  Brother- 
hood Acci.  Co.  194  Mass.  1,  17  L.R.A.(N.S.) 
714,  79  N.  E.  802,  the  provision  of  the 
policy  was  as  follows:  "In  the  event  of  any 
accidental  bodily  injury,  fatal  or  nonfatal, 
contributed  to  or  caused  by  .  .  .  drown- 
ing or  shooting,  when  the  facts  and  circum- 
stances of  the  accident  and  injury  are  not 
established  by  the  testimony  of  an  actual 
eyewitness,  .  .  .  then  and  in  every  such 
case  the  limit  of  the  liability  of  this  com- 
pany hereunder  shall  be  one  twentieth  of 
the  accidental  death  benefit  provided  for  in 
this  policy  not  to  exceed  $250  for  accidental 
death,  and  for  nonfatal  injuries  causing 
total  or  partial  disability,  one  fifth  of  the 
weekly  indemnity  provided  for  in  this  pol- 
icy.*' It  will  be  noticed  that  the  facts  and 
circumstances  of  the  accident  and  injury 
were  to  be  established  by  an  eyewitness, 
and  the  court  held  that  death  by  accidental 
drowning  might  be  established  by  eyewit- 
nesses of  the  facts  and  circumstances;  in 
other  words,  that  the  accidental  drowning 
might  be  established  by  circumstantial  evi- 
dence. 

In  the  case  at  bar,  that  the  event,  that 
is  to  say,  the  accidental  character  of  the 
discharge  of  firearms  resulting  in  death, 
must  be  established  by  at  least  one  person 
other  than  the  insured,  and  **who  was  an 
eyewitness,"  does  not  necessarily  mean  that 
the  witness  should  have  seen  the  exact 
manner  of  the  discharge;  but  it  seems  to 
US  that  it  does  comprehend  the  presence  of 
the  witness  at  or  near  the  scene,  and  his 
direct  observation  of  such  facts  and  circum- 
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stances  connected  with  the  immediate  trans- 
action as  of  themselves,  and  without  aDV 
aid  from  presumption  or  inference  arising 
from  love  of  life,  or  the  instincts  of  self- 
preservation,  indicate  that  the  shooting  was 
accidental.  The  following  quotation  from 
the  Lewis  Case,  supra,  i.idicates  our  thought 
in  the  matter:  **An  eyewitness  is  a  person 
who  testifies  to  what  he  has  seen.  By  the 
terms  of  this  policy  the  facts  and  circum- 
stances of  the  accident  and  injury  are  to 
be  established  by  those  who  saw  them. 
Not  only  are  the  facts  and  circumstances 
of  the  injury  to  be  established  by  an  eye- 
witness, but  also  those  of  the  accident; 
that  is,  the  operating  cause  of  the  injury. 
Enough  must  be  testified  to  by  eyewitnesses 
to  show  the  operating  cause  of  the  injury, 
or  at  least  to  show  that  at  the  time  of  the 
injury  there  was  an  operating  cause  to 
which  the  accident  may  fairly  be  attributed, 
and  to  indicate  in  a  general  way  the  nature 
of  that  cause  and  the  manner  of  its  work- 
ing. To  illustrate:  Suppose  a  person 
standing  upon  the  shore  sees  not  far  out  a 
boat  sailing  peacefully  along  in  a  mild 
breeze,  with  a  competent  and  careful  man 
at  the  helm.  The  boat  is  so  large  and 
steady  that  it  is  not  likely  to  be  capsized 
by  any  movement  that  the  man  would 
make,  nor  by  the  wind  as  then  blowing. 
In  no  sense  can  the  boat  be  said  to  be  in 
then  present  peril  from  any  cause.  Sup- 
pose the  observer  leaves  the  shore  and  re- 
turns in  an  hour,  and  then  sees  the  up- 
turned boat  near  where  he  first  saw  it. 
During  his  absence  an  accident  has  hap- 
pened resulting  in  the  upsetting  of  the 
boat.  Can  it  be  said  that  he  has  seen  the 
circumstances  of  the  accident  within  any 
fair  interpretation  of  the  language?  He 
has  seen  no  cause  in  operation  to  which  the 
accident  may  be  fairly  attributed.  But  sup- 
pose that  when  he  first  sees  the  boat,  or 
while  he  is  looking  at  it,  a  squall  suddenly 
looms  up  in  the  distance  and  rapidly  ap- 
proaches the  boat.  He  sees  it  strike  the 
boat,  putting  her  in  evident  peril.  Wanting 
to  get  a  better  look,  he  runs  to  a  house  for 
a  spyglass,  is  gone  only  a  few  minutes,  and 
when  he  returns  sees  only  a  capsized  boat. 
Such  a  man  is  an  eyewitness  of  the  acci- 
dent, although  he  did  not  actually  see  the 
boat  capsize.  He  saw  the  boat  in  peril 
from  a  then  impending  cause.  He  saw 
the  cause  at  work,  and  he  saw  what  was 
the  natural  effect  of  such  a  cause.  That 
is  far  enough;  and  in  such  a  case  the  cause 
of  the  accident  must  be  held  to  have  been 
established  by  an  eyewitness  within  the 
meaning  of  the  policy." 

In  the  instant  case  no  one  heard  the  shot, 
although  it  must  be  conceded  under  the  rec- 
ord that  insured  died  as  a  result  of  a  rifle 
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shot.  Leaving  out  all  presumptions  and  in- 
ferences as  to  the  nature  of  the  operating 
cause,  the  proof  adduced  would  in  itself  be 
insufficient,  as  we  think,  to  show  (by  eye- 
witnesses) that  the  gun  was  accidentally 
discharged.  Not  only  was  the  burden  upon 
the  plaintiff  to  show  that  the  gun  was  ac- 
cidentally discharged;  but  she  had  to  do 
this  by  eyewitnesses  of  the  event,  and  that 
event  was^  of  course,  the  discharge  .of  the 
gun. 

If  the  by-law  is  good,  we  think  plaintiff 
has  failed  to  make  out  a  case. 

11.  It  is  contended  that  the  by-law  is 
contrary  to  public  policy,  in  that  it  at- 
tempts to  mo4ify  and  control  the  procedure 
of  courts  of  justice,  it  does  not  in  any 
manner  deprive  courts  of  their  jurisdiction, 
but  simply  provides  a  rule  of  evidence  or  a 
condition  precedent  or  subsequent  to  a  right 
of  recovery.  We  see  nothing  in  the  by-law 
contrary  to  public  policy.  Contracts  re- 
lating to  procedure  have  frequently  been 
sustained.  The  parties  may,  by  contract, 
fix  their  own  statute  of  limitations.  See 
Harrison  v.  Hartford  K.  ins.  Co.  102  Iowa, 
112,  47  L.R.A.  709,  71  N.  W.  220.  They 
may  also  specify  the  terms  and  conditions 
of  liability,  even  though  without  the  con- 
tract recovery  might  be  had.  Griswold  ▼. 
Illinois  C.  R.  Co.  90  Iowa,  265,  24  L.K.A. 
647,  57  N.  W.  843.  A  contract  may  be 
made  waiving  a  jury  trial.  Bank  of  Colum- 
bia V.  Okely,  4  Wheat.  235,  4  K  ed.  559. 
A  by-law  much  like  the  one  now  before  us 
was  applied  in  National  Acci.  8oc.  v.  Ral- 
stin,  supra;  Kelly  v.  Supreme  Council,  C. 
M.  B.  A.  46  App.  Div.  79,  61  N.  Y.  Supp. 
394.  A  contract  providing  a  rule  of  evi- 
dence was  also  upheld  by  this  court  in 
Rubs  v.  The  War  Eagle,  14  Iowa,  363. 

The  legislature  has  not  spoken  upon  this 
subject,  and,  until  it  does  so,  we  see  nothing 
inimical  to  public  policy  in  the  by-law  now 
before  us. 

For  the  reasons  pointed  out,  the  judg- 
ment must  be,  and  it  is,  reversed. 

liadd,  Ch.  J.,  and  Gaynor  and  Wlthrow, 
JJ.,  concur. 
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A.  PATTEN,  Appt., 

V. 

H.  B.  HASELTON  et  aL 

(—  Iowa,  — ,  146  N.  W.  477.) 

Elections  —  death  of  snocessfnl  candi- 
date ^  right  of  rival. 

Where  a  candidate  for  election  dies  be- 
fore election  day,  too  late  to  have  a  candi- 
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date  substituted  as  provided  by  statute,  or 
to  notify  the  voters  of  his  death,  so  that 
a  majority  vote  for  him  in  ignorance  of 
his  death,  the  person  receiving  the  next 
highest  number  of  votes  cannot  be  declared 
elected,  but  a  vacancy  will  exist  in  the  of- 
fice, where  the  statute  provides  that  the 
person  having  the  greatest  number  of  votes 
shall  be  declared  elected. 

(April  7,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Carroll  County 
dismissing  his  petition  for  a  writ  of  man- 
damus to  compel  defendants  to  declare  him 
elected  at  a  general  election  as  a  member 
of  the  board  of  supervisors  of  Carroll 
County.    Affirmed. 

Statement  by  Evans,  J.: 

Action  of  mandamus  against  the  members 
of  the  board  of  supervisors  of  Carroll 
county  acting  as  canvassers  of  election  re- 

Note,  ^  Bight  of  candidate  receivino 
next  Highest  number  of  votes  where 
person  receiving  highest  number 
died  before  election. 

As  to  the  closely  related  question  of  right 
of  candidate  receiving  next  hi^est  number 
of  votes  in  the  event  that  the  person  receiv- 
ing the  highest  number  is  ineligible,  see 
the  notes  to  State  ex  rel.  Clawson  v.  Bell, 
13  L.R.A.(N.S.)  1013,  and  Hanson  v.  Grat- 
tan,  34  L.R.A.(N.S.)  240. 

For  a  note  on  when  vacancy  in  party 
tidcet  occurs  within  a  statute  authorizing 
the  filling  of  vacancies,  see  State  ex  rel. 
Curyea  v.  Wells,  41  L.R.A.(N.S.)   1088. 

It  is  held  that  where  a  person  who  has 
died  shortly  before  or  during  an  election 
receives  the  highest  number  of  votes,  and 
the  voters  had  no  knowledge  of  this  fact, 
the  votes  cast  for  him  are  so  far  of  force  as 
to  prevent  the  election  of  the  candidate  re- 
ceiving the  next  highest  number  of  votes. 

Thus,  the  candidate  receiving  the  next 
highest  number  of  votes  was  held  not  to 
have  been  elected  in  State  ex  rel.  Sheets  v. 
Soeidel,  62  Ohio  St.  356,  56  N.  E.  87), 
wnere  the  one  receiving  the  highest  number 
of  votes  died  during  the  election.  The  court 
here  said :  "The  claim  of  Cover  that  he  has 
the  right  to  be  inducted  into  the  office  of 
sheriff  of  Clermont  county  has  no  founda- 
tion. Whether  Buvinger,  the  deceased  can- 
didate, was  elected  or  not,  Cover  was  not 
elected.  No  process  of  valid  reasoning  can 
make  3,802  votes  to  be  more  than  4,369* 
votes.  Not  merely  a  plurality,  but  a  ma- 
jority, of  all  the  votes  cast  for  sheriff  on 
that  election  day,  were  cast  against  Cover; 
and  it  does  not  avail  him  that  the  majority 
of  votes  was  cast,  in  good  faith,  for  a  man 
who  had  died  during  the  election.  The  ma- 
jority was  not  for  Cover,  and  that  is  all 
he  can  make  if  it.  The  election  may  fail 
altogether  by  reason  of  the  death  of  the 
person  receiving  the  largest  number  of  votes 
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turns.  The  prayer  of  the  petition  is  that 
the  defendants  be  ordered  to  declare  the 
plaintiff  duly  elected  at  the  general  elec- 
tion of  1912,  as  a  member  of  the  board  of 
aupenrisors  of  Carroll  county  for  the  term 
beginning  January  1,  1914.  Upon  trial  had, 
plaintiff's  petition  was  dismissed,  and  he 
appeals. 

Messrs.  liee  A  Robb  and  Charles  C. 
Helmer,  for  appellant: 

The  death  of  a  candidate  before  election 
day  creates  a  vacancy  in  the  ballot,  which 
may  be  filled  in  the  manner  provided  by 
the  statute. 

Iowa  Code,  §§  1102,  1108;  Code  Supp. 
1907,  S§  1087a-24. 

The  person  receiving  the  highest  number 
of  votes   should  bo  declared  elected. 

Iowa  Code,  §  1170. 

A  dead  man  is  not  a  "person''  within  the 
meaning  of  the  statute. 

State  ex  rel.  Bancroft  v.  Frear,  144  Wis. 
79,  140  Am.  St.  Rep.  902,  128  N.  W.  1068  j 
Aforton  v.  Western  U.  Teleg.  Co.  130  N.  C. 
299,  41  S.  £.  484. 

Ihe  natural  and  obvious  signification  of 
the  word  "person"  in  the  statute  is  a  living 
being.  When  a  statute  speaks  of  one  who 
is  dead,  they  speak  of  him  as  a  ''deceased 
person"  or  a  "person  deceased." 


Sawyer  v.  Mackie,  149  Mass.  269,  21  N. 
E.  307;  Morrill  v.  Lovett,  95  Me.  165,  56 
L.R.A.  634,  49  Atl.  666. 

Mandamus  is  the  appropriate  remedy  to 
compel  the  board  of  supervisors,  acting  as 
canvassers  of  election  returns,  to  declare 
elected  and  so  certify  the  persons  receiving 
the  highest  number  of  votes  cast. 

Bradfield  v.  Wart,  36  Iowa,  291. 

Messrs.  Reynolds  &  Meyers,  E.  A. 
Wissler,  Douglas  Rogers,  and  Brown 
McOrary,  for  appellees: 

Mandamus  can  be  maintained  only  when 
there  is  no  other  adequate  remedy. 

26  Cyc.  139. 

The  court  has  no  authority  by  mandamus 
to  compel  the  canvassing  board  to  declare 
plaintiff  elected  to  an  office,  when  the  law 
requires  such  officers  to  act  upon  the  returns 
of  the  various  precincts  as  made,  and  no 
other. 

Code,  §§  1138,  1143,  1144,  1149;  14  Am. 
k,  Eng.  Enc.  Law,  145. 

Plaintiff  had  the  right  to  contest  the 
election  upon  the  grounds  alleged  in  his 
petition,  to  wit  (in  any  error  of  the  board 
of  canvassers  in  declaring  the  results).  On 
another  ground  *'any  other  cause  which 
shows  that  another  person  was  the  person, 
elected." 


cast,  or  by  reason  of  ineligibility  of  the 
successful  candidate,  or  by  reason  of  ir- 
regularities, but  that  could  not  elect  a 
man  who  in  fact  has  received  a  smaller 
number  of  votes  than  his  opponent.  We 
win  not  attempt  to  follow  and  discuss  all 
the  refinements  of  reasoning  in  which  coun- 
sel indulge  on  this  subject;  but  it  is  worthy 
of  note  that  it  is  not  made  manifest  to  us 
that  a  single  vote  was  cast  after  Buvinger's 
death.  It  is  true  that  the  argument  is  that 
the  death  of  the  candidate  one  hour  and 
three  quarters  before  the  close  of  the  elec- 
tion made  a  vacancy  on  the  ticket,  and 
that  the  case  is  one  in  which  the  law  will 
not  r^ard  a  fractional  part  of  a  day;  and 
that  if  there  was  a  vacancy  on  the  ticket 
for  part  of  the  day,  it  was  a  vacancy  for 
the  whole  day,  ana  therefore  that  none  of 
the  4,369  votes  cast  for  Buvinger  were  cast 
for  a  living  person.  We  have  already  an- 
swered that  argument;  but  it  mav  be  added 
that  if  it  is  just  reasoning  that  there  was  a 
vacancy  on  the  ticket  for  the  whole  day,  be- 
cause there  was  a  vacancy  for  one  hour  and 
three  quarters,  it  is  equally  fair  to  main- 
tain that  there  was  no  vacancy  at  all  on 
the  ticket,  during  that  whole  day,  because 
there  was  no  vacancy  on  the  ticket  during 
ten  hours  and  one  quarter  of  the  day." 

And  in  harmony  with  the  preceding  deci- 
fiion,  it  was  held  in  Howes  v.  Perry,  92  Ky. 
260,  36  Am.  St.  Rep.  591,  17  S.  W.  675, 
where  the  candidate  for  clerk  of  court  who 
received  the  greatest  number  of  votes  died 
during  the  election,  that  the  only  other 
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opposing  candidate  was  not  entitled  to  the 
office. 

A  distinction  has  been  recognized  between 
cases  where  the  death  of  the  candidate  was 
generally  known  to  the  voters  at  the  timo 
of  voting,  and  those  where  the  death  was 
not  known. 

Thus,  in  State  ex  rel.  Bancroft  v.  Frear, 
144  Wis.  79,  140  Am.  St.  Rep.  992,  128  N. 
W.  1068,  this  distinction  was  adhered  to, 
and  where  one  whose  name  had  been  printed 
on  the  primary  ballot  as  a  candidate  met 
a  tragic  death  shortly  before  the  election, 
and  the  fact  was  published  in  the  news- 
papers of  the  state  and  disseminated  by 
means  of  telegrams  and  party  workers,  and 
he  received  tiie  highest  number  of  votes, 
it  was  held  that  under  the  circumstances  it 
might  be  assumed  that  the  voters  generally 
were  informed  of  the  candidate's  death, 
and  that  the  votes  cast  for  him  could  not 
be  counted,  and  that  the  one  receiving  the 
next  highest  number  was  entitled  to  have 
his  name  placed  on  the  party  ticket.  The 
court  said:  "Elections  are  held  for  the 
purpose  of  selecting  officers,  not  for  the 
purpose  of  creating  a  vacancy  to  the  end 
that  the  place  may  be  filled  by  appointment 
or  even  by  a  new  election.  The  function 
of  the  voter  is  to  express  an  affirmative 
choice  of  some  person ;  not  to  content  him- 
self with  merely  expressing  his  disapproval 
of  certain  candidates.  If  a  vote  for  a  man 
known*  by  the  voter  to  be  dead  can  be 
counted,  then  a  vote  for  a  stick  or  a  stonn 
or  for  'the  man   in  the  moon,'  as  is  said 
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State  ex  rel.  Cormie  ▼.  Ramsey,  27  S. 
D.  302,  130  N.  W.  768. 

The  board  of  canvassers  have  no  right  to 
go  behind  the  returns. 

Jones  ▼.  Fisher,  —  Iowa,  — ,  137  N.  W. 
940;  Furguson  v.  Henry,  95  Iowa,  439,  64 
N.  W.  292. 

While  mandamus  will  lie  to  compel  the 
board  of  canvassers  to  discharge  their  min- 
isterial duties  in  canvassing  votes  or  re- 
turns, it  will  not  lie  where  the  right  of  the 
relator  sought  to  be  enforced  is  not  clear. 

26  Cyc.  276. 

When  it  becomes  necessary  to  go  behind 
the  returns  and  consider  the  questions 
touching  the  legality  of  the  election,  man- 
damus is  not  the  proper  remedy. 

Hoy  v.  State,  168  Ind.  606,  81  N.  E.  509, 
11  Ann.  Gas.  944. 

Where  electors  vote  for  an  ineligible  can- 
didate without  knowledge  of  his  disquali- 
fication, and  such  candidate  receives  a 
plurality  of  the  votes  cast,  his  disqualifica- 
tion does  not  res«*lt  in  electing  the  candi- 
date receiving  the  next  highest  number  of 
votes.  In  such  a  case  the  votes  cast  for 
the  ineligible  candidate  must  be  counted, 
and  there  is  a  vacancy  in  the  office  instead 
of  an  election  of  the  candidate  receiving 
then    a   plurality   of   the  votes. 

State  ex  rel.  Dunning  ▼.  Giles,  2  Pinney 


(Wis.)  166,  52  Am.  Dec.  149;  State  ex  reL 
Off  V.  Smith,  14  Wis.  497;  State  ex  rel. 
Holden  v.  Tierney,  23  Wis.  430;  Naar, 
Elections,  163;  Barnum  y.  Gihnan,  27 
Minn.  466,  38  Am.  Rep.  304,  8  N.  W.  375; 
Opinion  of  Justices,  38  Me.  598;  People  ex 
rel.  Crawford  v.  Molitor,  23  Mich.  341; 
Saunders  v.  Haynes,  13  Cal.  145;  People 
ex  rel.  Furman  v.  Clute,  60  N.  Y.  451,  10 
Am.  Rep.  508;  State  ex  rel.  Hardwick  v. 
Swearingen,  12  Ga.  23;  State  ex  rel.  Good- 
ell  V.  McGeary,  69  Vt.  461,  44  L.R.A.  446. 
38  Atl.  165;  Re  Corliss,  11  R.  I.  638,  23 
Am.  Rep.  538;  Com.  ex  rel.'  McLaughlin  v. 
Cluley,  56  Pa.  273,  94  Am.  Dec.  75;  Dry- 
den  V.  Swinburne,  20  W.  Va.  89;  State 
ex  rel.  Bancroft  v.  Frear,  144  Wis.  79,  140 
Am.  St.  Rep.  992,  128  N.  W.  1068;  State 
ex  rel.  Sheets  v.  Speidel,  62  Ohio  St.  156, 
56  N.  E.  871;  Howes  v.  Perry,  92  Ky.  260, 
36  Am.  St.  Rep.  591,  17  S.  W.  576. 

Votes  cast  for  a  candidate  with  knowl- 
edge of  his  death  should  be  counted  against 
the  other  candidate. 

State  ex  rel.  Herget  v.  Walsh,  7  Mo.  App. 
142;  Sheridan  v.  St.  Louis,  183  Mo.  26,  81 
S.  W.  1082,  2  Ann.  Cas.  480. 

Though,  at  the  time  of  trial,  relator  had 
a  right  to  a  certificate  of  election,  his 
failure  to  qualify  within  the  time  pre- 
scribed by  statute  creates  a  vacancy,  and 


in  the  English  cases,  should  be  counted. 
It  is  true  that  in  this  country  the  majority 
rules,  but  the  majority  should  not  pursue 
a  policy  of  mere  negation.  If  the  majority 
should  contumaciously  persist  in  voting  for 
candidates  notoriously  ineligible,  it  might 
not  be  possible  to  fill  the  office  at  all.  The 
illustration  may  be  somewhat  far-fetched, 
but  instances  have  occurred  in  England 
where  an  ineligible  candidate  for  member 
of  Parliament  received  a  majority  of  the 
votes  cast  at  election  after  election,  and 
such  occurrences  are  by  no  means  impos- 
sible in  this  country.  Besides,  there  can 
be  no  affirmative  choice  by  the  electors  un- 
less a  new  election  is  provided  for  and  held. 
Either  the  Republican  state  central  com- 
mittee or  the  governor  must  select  the  new 
candidate,  if  there  is  a  vacancy  in  the  in- 
6tant  case.  It  may  be  that  a  single  officer 
or  a  committee  consisting  of  a  couple  of 
dozen  members  could  make  a  selection  that 
would  be  more  acceptable  to  the  majority 
in  the  present  instance  than  would  be  the 
candidate  for  whom  over  56,000  votes  were 
east,  but  conditions  might  easily  change  so 
that  the  contrary  would  be  true." 

And  it  was  further  held  that  a  statute 
providing  that  "if  the  nominee  die  after  th<; 
ballots  are  printed,  and  no  nomination  shall 
be  made  as  herein  provided,  the  votes  cast 
for  him  shall  be  counted  and  returned,  and 
if  he  shall  receive  a  plurality,  the  vacancy 
flhall  be  filled  as  in  case  of  vacancies  occur- 
ring by  death  after  election,"  was  not  in- 
-corporated  into  the  primary  election  law 
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by  §  25,  providing  that  the  statutes  in  force 
in  relation  to  the  holding  of  elections,  the 
solicitation  of  voters  at  Uie  polls,  t^e  chal- 
lenging of  votes,  the  manner  of  conducting 
elections,  of  counting  the  ballots  and  mak- 
ing return  thereof,  and  all  other  kindred 
subjects,  should  apply  to  all  primaries,  in 
so  far  as  they  were  consistent  with  the  pri> 
mary  act,  and  it  was  therefore  held  that 
such  statute  did  not  affect  the  holding  that 
the  votes  cast  for  the  deceased  candidate 
should  not  be  counted  for  any  purpose. 
Ibid. 

But  in  State  ex  rel.  Herget  v.  Walsh,  7 
Mo.  App.  142,  it  was  held  that  the  fact 
that  the  death  a  few  hours  before  the  open- 
ing of  the  polls,  of  the  candidate  who  re* 
ceived  the  nighest  number  of  votes,  and 
knowledge  thereof  by  the  voters  and  judges 
of  the  election,  did  not  prevent  the  votes 
cast  for  him  being  counted  against  the  can- 
didate having  the  next  highest  number  of 
votes;  and  see  the  quotation  from  this  case 
in  Patteij  v.  Haselton. 

It  was  held  in  State  ex  rel.  Bancroft  ▼. 
Frear,  supra,  that  a  dead  man  was  not  a 
"person"  within  the  meaning  of  a  statute 
providing  that  "the  person  receiving  the 
greatest  number  of  votes  at  a  primary  as 
the  candidate  of  a  party  for  an  office  shall 
be  the  candidate  of  that  party,  and  his 
name  as  such  candidate  shall  be  placed  on 
the  official  ballot  at  the  following  election," 
the  court  remarking  that  the  word  "per- 
son," as  it  is  ordinarily  used,  means  a  living 
human  being.  J.  T.  W. 
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he  would  have  no  further  interest  in  this 
action,  and  it  therefore  becomes  a  moot 
question,  and  plaintiff's  appeal  should  be 
dismissed. 

SUte  ex  rel.  Brick  v.  Cahill,  131  loM-a, 
150,  105  N.  W.  691;  Davis  v.  Boyer,  122 
Iowa,  132,  97  N.  W.  1002;  Potts  v.  Tuttle, 
79  Iowa,  253,  44  N.  W.  374;  State  ex  rel. 
HarneU  v.  Powell,  101  Iowa,  382,  70  N.  W. 
592. 

Evans,  J^  delivered  the  opinion  of  the 
eourt: 

Some  controversy  is  presented  over  ques- 
tions of  practice.  The  defendants  challenge 
the  right  of  the  plaintiff  to  try  the  ques- 
tion presented  in  an  action  of  mandamus. 
In  view  of  our  conclusions  on  other  fea- 
tures of  the  case,  we  shall  have  no  occa- 
sion to  pass  upon  this  question.  Also  the 
appellant  contends  that  the  case  is  triable 
here  de  novo,  on  appeal,  whereas  the  de- 
fendants contend  that  it  is  triable  on  errors 
only. 

We  find  ourselves  in  accord  with  tlie 
trial  court  in  the  finding  of  facts.  It  is 
therefore  immaterial,  for  the  purpose  of 
this  appeal,  whether  it  be  deemed  triable 
de  novo  or  otherwise. 

The  material  facts  are  undisputed.  The 
plaintiff  was  the  regular  Republican  candi- 
date upon  the  ballot  in  the  general  election 
of  1912  in  Carroll  county,  for  the  olhc^i  of 
county  supervisor,  for  the  term  to  begin 
January  1,  1914.  One  Shirck  was  the 
regular  Democratic  candidate  upon  the  bal- 
lot for  the  same  office.  At  8:30  o'clock  of 
the  night  preceding  the  election  day,  Shirck 
died.  The  election  proceeded  on  the  follow- 
ing day  without  any  change  iu  the  official 
ballot,  and  without  any  attempt  at  filling 
the  vacancy  on  the  part  of  the  party  offi- 
cials, and  without  knowledge  on  the  part 
of  the  voters  generally  that  the  death  of 
the  candidate  had  occurred.  Upon  a  can- 
vass of  the  election  returns,  by  the  can- 
vassing board,  it  was  found  that  more  than 
1,800  votes  had  been  cast  for  Shirck,  and 
that  about  1,100  were  cast  for  the  plain- 
tiff. Xo  other  candidate  received  an  equal 
number  with  the  plaintiff.  It  will  be  noted, 
therefore,  that  the  highest  number  of  votes 
cast,  were  cast  for  the  deceased  candidate, 
and  the  next  highest  number  were  cast  for 
the  plaintiff.  It  is  the  contention  of  plain- 
tiff that  the  death  of  Shirck  prevented  his 
election,  even  though  a  majority  of  the 
votes  were  cast  for  him,  and  that  the  plain- 
tiff therefore  was  the  person  who  received 
the  greatest  number  of  votes.  The  argu- 
ment is  that  the  death  of  Shirck  before  the 
day  of  election  created  a  vacancy  upon  the 
Democratic  ticket,  and  that  the  statute 
points  out  the  method  by  which  such  va- 
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cancy  should  have  been  filled,  and  that  the 
failure  of  the  party  officials  to  adopt  such 
method  left  the  Democratic  ticket  without  a 
candidate,  and  rendered  nugatory  all  votes 
which  purported  to  be  cast  for  the  dead 
candidate\  The  following  sections  of  the 
Code  are  involved: 

Section  1087  a— 24  (Code  Supp.  1907): 
''Vacancies  occurring  after  the  holding  of 
any  primary  election  occasioned  by  death,  ^ 
withdrawal  or  change  of  residence  of  any 
candidate,  or  from  any  other  cause,  shall 
be  filled  by  the  party  committee  for  the 
county,  district,  or  state,  as  the  case  may 
be,  representing  the  party  in  which  the 
vacancy  nomination  occurs." 

Section  1102:  "If  a  candidate  declines 
a  nomination,  or  dies  before  election  day, 
or  should  any  certificate  of  nomination  or 
nomination  paper  be  held  insufficient  or 
inoperative  by  the  officer  with  whom  it  may 
be  filed,  or  in  case  any  objection  made  to 
any  certificate  of  nomination,  nomination 
paper,  or  to  the  eligibility  of  any  candidate 
therein  named,  is  sustained  by  the  board 
appointed  to  determine  such  questions  as 
hereinafter  provided,  the  vacancy  or  va- 
cancies thus  occasioned  may  be  filled  by 
the  convention,  caucus,  meeting  or  primary^ 
or  other  persons  making  the  original  nomi- 
nations, or  in  such  a  manner  as  such  con- 
vention, caucus,  meeting  or  primary  has 
previously  provided.  If  the  time  is  insuffi- 
cient for  again  holding  such  convention, 
caucus,  meeting  or  primary,  or  in  case  no 
such  previous  provisions  being  made,  such 
vacancy  shall  be  filled  by  the  regularly 
elected  or  appointed  executive  or  central 
committee  of  the  particular  division  or  dis- 
trict representing  the  political  party  or 
persons  holding  such  convention,  primary, 
meeting  or  caucus,  and  certified  as  here- 
inbefore provided.  The  certificates  of 
nominations  made  to  supply  such  vacancies 
shall  state,  in  addition  to  the  facts  here* 
inbefore  required,  the  name  of  the  original 
nominee,  the  date  of  his  death  or  declina- 
tion of  nomination,  or  the  fact  that  the 
former  nomination  has  been  held  insuffi- 
cient or  inoperative,  and  the  measures  tak- 
en in  accordance  with  the  above  require- 
ments for  filling  a  vacancy,  and  shall  be 
signed  and  sworn  to  by  the  presiding  officer 
and  secretary  of  the  convention,  caucus, 
meeting  or  primary,  or  by  the  chairman 
and  secretary  of  the  committee,  as  the 
case  may  be." 

Section  1108:  "The  name  supplied  for  a 
vacancy  by  the  certificate  of  the  secretary 
of  state,  or  by  nomination  certificates  or 
papers  for  a  vacancy  filed  with  the  county 
auditor,  or  city  or  town  clerk,  shall,  if  the 
ballots  are  not  already  printed,  be  placed 
on  the  ballots  in  place  of  the  name  of  the 
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original  nominee,  or,  if  the  ballots  have 
been  printed,  new  ballots,  whenever  prac- 
ticable, shall  be  furnished.  Whenever  it 
may  not  be  practicable  to  have  new  ballots 
printed,  the  election  officers  having  charge 
of  them  shall  place  the  name  supplied  for 
the  vacancy  upon  each  ballot  used  before 
delivering  it  to  the  judges  of  election.  If 
said  ballots  have  already  been  delivered  to 
the  judges  of  election,  said  auditor  or  clerk 
shall  immediately  furnish  the  name  of  such 
substituted  nominee  to  all  judges  of  elec- 
tion within  the  territory  in  which  said 
nominee  may  be  a  candidate,  and  such  elec- 
tion officer  having  charge  of  the  ballots 
shall  place  the  name  supplied  for  the  va- 
cancy upon  each  ballot  issued  before  deliv- 
ering it  to  the  voter,  by  affixing  a  paster, 
or  by  writing  or  stamping  the  name  there- 


if 


on. 

Section  1170:  ''All  canvassers  of  returns 
shall  be  public,  and  the  persons  having  the 
greatest  number  of  votes  shall  be  declared 
elected." 

It  is  argued  that  a  dead  man  is  not  a 
"person,"  within  the  meaning  of  §  1170. 
As  a  legal  proposition,  this  may  be  con- 
ceded; but  it  does  not  become  decisive  of 
the  case.  It  can  properly  be  said  that,  be- 
cause of  his  death,  Shirck  was  not  a  "per- 
son having  the  jjrcatest  number  of  votes." 
This  was  the  holding  in  State  ex  rel.  Ban- 
croft V.  Frcar,  144  Wis.  79,  140  Am.  St. 
Rep.  092,  128  N.  W.  1068,  which  is  relied 
on  by  appellant.  It  can  also  be  properly 
said  that,  because  Shirck  was  not  a  "per- 
son" within  the  meaning  of  §  1170,  the  can- 
vassing board  could  not  declare  him  elected. 
On  the  other  hand,  though  plaintiff  was  a 
"person"  within  the  meaning  of  this  sec- 
tion, yet,  in  an  important  sense,  he  did 
not  have  the  "greatest  number"  of  votes. 
It  is  quite  clear  to  us  that  the  case  cannot 
be  determined  upon  the  mere  terms  of  this 
section,  because  the  contingency  now  con- 
fronting us  was  not  within  the  contempla- 
tion of  such  section. 

Turning  to  the  sections  above  quoted 
relating  to  the  filling  of  vncancies  upon  a 
ballot,  it  would  be  uncandid  to  hold,  upon 
the  facts  appearing  in  this  record,  that  it 
was  a  practical  possibility  for  the  party 
officials  to  have  filled  the  vacancy  in  time 
for  the  opening  of  the  polls.  With  one  or 
two  exceptions,  none  of  these  officials  knew 
of  the  death  until  the  following  day  and 
after  the  voting  had  begun.  The  precise 
question  presented  to  us  therefore  is: 
Where  a  regular  candidate  dies  only  a  few 
hours  before  election  day,  so  that  the  time 
intervening  between  such  death  and  the 
opening  of  the  polls  is  so  brief  that  fair 
compliance  with  the  provisions  of  the  statr 
ute  for  filling  vacancies  is  impossible,  and 
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where  the  name  of  such  dead  candidate 
appears  upon  the  offioial  ballot  at  the  time 
of  the  voting,  and  where  the  fact  of  his 
death  is  not  generally  known  to  the  voters, 
and  where  a  majority  of  the  voters  vote  for 
him  as  a  purported  candidate,  will  the  cran- 
didate  having  the  next  highest  number  of 
votes  be  entitled,  as  a  matter  of  law,  to 
claim  his  own  election?  This  precise  ques- 
tion is  involved  in  some  doubt.  It  has 
not  frequently  arisen,  and  the  authorities 
are  very  few.  Analogous  questions,  how- 
ever, have  arisen  quite  frequently,  and  the 
authorities  thereon  may  be  looked  to  for 
some  light  hereon. 

It  has  not  infrequently  happened  that  in- 
eligible candidates  have  been  voted  for  fay  a 
majority  of  the  voters.    Though  the  candi- 
date thus  voted  for  by  a  majority  cannot  be 
declared  elected  because  of  his  ineligibilitT, 
and  the  majority  vote  is  thereby  rendered 
InfTective  for  such  purpose,  yet  it  is  quite 
uniformly  held  that  such  majority  vote  is 
effective  to  forbid  the  election  of  the  candi- 
date  having   the  next   highest   number    of 
votes.     The  effect  of  such  majority  vote  is 
to  render  the  purported  election  nugatory, 
and  to  leave  a  vacancy  in  the  office  thus 
attempted  to  be  filled.    State  ex  rel.  Sheets 
V.  Speidel,  62  Ohio  St.  156,  56  N.  £.  871; 
State  ex  rel.  Dunning  v.  Giles,  2   Pinney 
(Wis.)   166,  52  Am.  Dec.  149;  State  ex  rel. 
Holden  v.  Tierney,  23   Wis.  430;   Bamum 
V.    Gilman,    27    Minn.    406,    38    Am.    Hep. 
304,  8  N.  W.  375;  People  ex  rel.  Crawford 
V.   Molitor,   23    Mich.    341;    State   ex    rel. 
Goodell  V.  McGeary,  69  Vt.  461,  44  L.R.A« 
440,  38  Atl.  165;  People  ex  rel.  Furman  v. 
Clute,   50   N.   Y.  451,   10   Am.   Rep.   508; 
State  ex  rel.  Bancroft  v.  Frear,  144  Wis. 
79,  140  Am.  St.  Rep.  992,  128  N.  W.  1068; 
State  ex  rel.  Clawson  v.  Bell,  169  Ind.  6J. 
13   L.R.A.(N.S.)    1013,   124   Am.   St.   Rep. 
203,  82  N.  £.  69. 

Some  authorities  make  a  distinction  as 
between  cases  where  the  ineligibility  of  the 
candidate  was  generally  known  to  the  vot- 
ers at  the  time  of  the  voting,  and  those 
cases  where  such  ineligibility  was  not 
known.  We  have  no  occasion  to  deal  with 
that  distinction  in  the  present  case. 

In  cases  where  the  candidate  died  upon 
election  day,  the  authorities  also  seem  to  be 
uniform.  If,  in  such  a  case,  the  majoritv 
or  plurality  of  the  voters  vote  for  the  dead 
candidate,  such  candidate  cannot  thereby  be 
deemed  elected.  But  such  casting  of  the 
majority  or  plurality  vote  is  nevertheless 
effective  to  prevent  the  election  of  the  can- 
didate having  the  next  highest  number  of 
votes.  State  ex  rel  Sheets  v.  Speidel,  62 
Ohio  St.  156,  56  N.  E.  871;  Howes  v.  Perry, 
92  Ky.  260,  36  Am.  St.  Rep.  591,  17  S.  W. 
575.  No  case  is  brought  to  our  attention  hold- 
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Ing  otherwise  on  this  question,  and  appel- 
lant   concedes    such    rule    as    here    stated. 
The  general  reason  underlying  the  foregoing 
decisions  is  that,  though  the  vote  of  the 
majority  cannot  be  given  effect  to  the  ex- 
tent of  electing  an  ineligible  or  dead  candi- 
date, because  such  election  is  legally  im- 
possible,  yet  that   such  majority   vote  is 
elective  as  an  expression  of  the  will  of  the 
▼oters,  such  will  being  thwarted  by  the  un- 
foreseen contingency,  and  that  it  is  suffi- 
cient  to   negative   a  claim   of  election   as 
against  the  minority  candidate.     The  rule 
is   a  logical  and  reasonable  one,  at  least 
where  the  voters  are  in  ignorance  of  the 
disability.    Under  our  present  statutes,  the 
voter  receives  the  official  printed  ballot  at 
the   hands  of   public  officials.     He  has   a 
right  to  presume  that  the  purported  can- 
didates are  eligible  and  living.    If  the  fact 
be  otherwise,  it  presents  a  case  analogous 
to    fraud,    accident,    or    mistake    in    civil 
transactions,   and   furnishes   quite   as   per- 
suasive a  reason  why  the  attempted  elec- 
tion of  a  candidate  in  such  a  case  should 
be   deemed  a  nullity.     We   see  no   logical 
reason   why  the  same  rule  should  not  be 
held  fairly  applicable  to  such  a  case  as  the 
one  before  us.     It  tends  to  the  protection 
of  majority  rule,  which  is  one  of  the  fun- 
damentals   of    our    form    of    government. 
The   appellant   relies   at   this   point    upon 
State  ex  rel.  Bancroft  v.  Frear,  144  Wis. 
79,  140  Am.  St.  Rep.  902,  128  N.  W.  1068. 
In  that  case  the  validity  of  a  nomination 
at  a  primary  election  was  involved.     The 
purported  candidate,  who   received  a  ma- 
jority of  the  votes,  had  died  several  days 
before  the  election  was  held.    The  fact  of 
his    death    was   universally    known.      The 
statutes  of  that  state  provided  for  the  man- 
ner    of     filling    the     vacancy    upon     the 
primary  ballot.     No  attempt  was  made  to 
comply  with  these  statutes.     It  was  held 
that,    under    the    provisions    of    the    Wis- 
consin  statutes,  the  candidate  having  the 
next  highest  number  of  votes  was  entitled 
to  the  nomination.     We  think  the  case  is 
not  sufficiently  in  point  as  to  its  decisive 
features  to  warrant  us  in   deeming  it  as 
an  authority  to  be  followed  in  the  case  at 
bar.     The  conclusion  reached  therein  was 
based  upon  the  expressed  terms  of  the  Wis- 
consin statute,  and  upon  the  further  fact 
that  such  statutes  were  knowingly  ignored 
by  the  party  officials,  and  that  the  votes 
were  cast  with  knowledge  of  the  voters  that 
the    purported    candidate    was    not   living. 
We  have  no  occasion,  therefore,  to  agree  or 
disagree  with   its  reasoning  or  its  conclu- 
sions.    The  closeness  of  the  question  pre- 
sented in  that  case  is  indicated  by  the  fact 
that  the  decision  was  by  a  divided  court, 
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four  to  three.  If  in  the  case  at  bar  it 
appeared  that  the  fact  of  Shirck's  death 
was  generally  known  to  the  voters,  and  es- 
pecially if  it  appeared  that  there  had  been 
sufficient  time  since  the  death  to  comply 
with  the  statutory  provisions  as  to  filling 
vacancies  in  such  cases,  a  materially  differ- 
ent question  might  be  presented.  For  our 
present  purposes,  we  give  that  phase  of 
the  question  no  consideration,  and  therefore 
reach  no  conclusion  thereon. 

The   conclusion   which   seems   to   us   the 
rational  one  in  the  case  at  bar  has  definite 
support  in  State  ex  rel.  Herget  v.  Walsh, 
7  Mo.  App.  142;   Howes  v.  Perry,  supra. 
The  following  excerpts  from  State  v.  Walsh 
will    indicate    the   general    nature   of    the 
holding:   ''Yet,  unless  we  depart  from  the 
principle  upon  which  the  only  sound  rule 
rests,  we  must  hold  that  the  ballots  upon 
which  was  the  name  of  Mr.  Miltenberger 
are  properly  counted,  not  for  himself,  for 
he  was  not  in  existence,  but  against  his 
opponent,  so  far  as  to  render  a  new  election 
necessary.    The  relator  had  no  plurality  of 
votes.     The  will   of  the  electors  was   de- 
clared against  him.    He  is  not  'the  person 
having  the   highest   number   of   votes,'   to 
whom  the  certificate  must,  under  the  stat- 
ute, be  given;  for  these  words  imply  that 
the  successful  candidate  shall  be  the  choice 
of  the  majority  of  voters  who  vote.    Thus, 
the  case  contemplated  by  the  statute  is  not 
met.     Through    the   death   of   one   of   the 
candidates  immediately  before  the  polls  are 
open,  an  exigency  arises  not  contemplated 
by  the  law,  and  the  obvious  consequence  is 
a  new  election.     It  is  not  the  accidental 
death   of   his   opponent,   but   the  votes   of 
electors,  which  should  give  the  certificate 
to  a  candidate.     If  it  is  true  that  a  ma- 
jority vote  operates  only  to  elect,  and,  fail- 
ing of  that,  goes  for  nothing,  then  the  most 
innocent  mistake  of  fact  on  the  part  of  the 
majority — as,  the  age  of  a  person  voted  for 
— ^might  avail  to  elect  a  candidate  who  had 
received  only  a  few  scattering  votes.    It  is 
said,  on  the  other  hand,  that,  if  the  Ameri- 
can doctrine  is  correct,  votes  cast  for  a  ficti- 
tious person  avail  to  defeat  an  eligible  can- 
didate;  that,  if  the  voters  choose  to  stay 
away,  or,  what  is  the  same,  throw  away 
their  votes,  those  votes  should  not  be  count- 
ed as  against  valid  votes.    The  force  of  this 
argument  lies  in  the  assumption  of  an  in- 
tent to  throw  away  the  vote.    If  the  voter 
can  make  his  vote  effective  only  by  voting 
in  a  certain  way,  and  if  the  result  of  his 
voting  in  this  way  is  to  secure  a  new  elec- 
tion, at  which  the  majority  can  elect,  how 
can  it  be  assumed  that  the  voter  intended 
to  throw  away  his  vote?     If  the  death  of 
a  candidate  of  a  political  party  takes  place^ 
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as  here,  immediately  before  the  election, 
there  is  no  time  for  organization  or  for 
preparing  new  ballots.  Not  only  do  our 
laws  recognize  primary  organization,  and 
minutely  describe  what  ballots  shall  be 
legal,  but  the  modes  of  selecting  candidates 
for  political  offices  are  parts  of  the  cus- 
toms of  the  country.  If  the  sudden  death 
of  a  candidate  renders  the  votes  of  electors 
ineffective  for  some  purpose,  it  is  not  there- 
fore to  deprive  the  voter  of  his  vote.  The 
majority  are  not  obliged  to  fold  their 
hands,  nor  are  the  minority  entitled,  be- 
cause of  the  death,  to  prevail  over  the  ma- 
jority. Yet  this  would  be  the  result  if  the 
majority  vote  is  not  to  be  counted  against 
the  minority  candidate.  But  the  majority 
of  voters,  so  far  from  desiring  or  intending 
to  throw  their  votes  away,  wish  to  use  them 
to  their  utmost  eflfect;  and  it  is  only  by  a 
fiction,  raised,  if  at  all,  by  the  law,  that  the 
majority  in  such  cases  throw  their  votes 
away.  This  presumption  of  an  intent  on 
the  part  of  the  voter  that  his  vote  should 
not,  for  any  purpose,  be  effectual,  any  more 
than  if  it  were  blank  paper,  is,  indeed,  to 
a  great  extent,  a  fiction  of  the  English 
courts,  and  political  considerations  have 
probably  contributed  to  produce  it." 

Without  fully  committing  ourselves  to 
the  reasoning  above  quoted,  we  are  in  ac- 
cord with  the  conclusion  reached,  so  far  as 
applicable  to  the  fact  in  the  case  at  bar. 
The  cited  case  was  later  followed  by  the 
same  court  in  Sheridan  v.  St.  Louis,  183 
Mo.  25,  81  S.  W.  1082,  2  Ann.  Gas.  480. 

Our  citation  of  the  foregoing  Missouri 
cases  is  made  with  the  reservation  already 
indicated,  viz,:  These  cases  treat  the  ques- 
tion of  knowledge  by  the  voters  of  the  death 
or  ineligibility  of  the  candidate  as  not  ma- 
terial. On  this  phase  of  the  question  we 
withhold  opinion. 

What  we  hold  herein  is  that,  where  the 
death  of  a  candidate  before  the  day  of  elec- 
tion is  so  recent  as  to  render  it  practically 
impossible  to  properly  fill  the  vacancy,  and 
where  a  plurality  of  the  votes  are  cast  for 
the  deceased  candidate  without  knowledge 
on  the  part  of  the  voters  generally  that  he 
is  deceased,  the  plurality  vote  thus  cast 
will  be  effective  to  prevent  the  election  of 
another  candidate  for  the  same  office  having 
a  lesser  number  of  votes.  The  appellant 
herein  was  therefore  not  entitled  to  claim 
election,  and  his  petition  was  properly  dis- 
missed. 

Such  order  of  the  District  Court  is  there- 
fore affirmed. 

Ladd,  Ch.  J.,  and  Weaver,  Gaynor,  and 
Preston,  JJ.,  concur. 
31  L.R.A.(N.S.) 


KENTUCKY  COURT  OP  APP£AIi6. 

SECURITY  TRUST  COMPANY,  Trustee  of 
Mrs.  Annie  B.  Barclay,  et  al.,  Appts., 

V. 

COMMONWEALTH  OF  KENTUCKY  et  al. 

(166  Ky.  455,  161  S.  W.  510.) 

Succession  tax  —  proceeding  to  deter- 
mine liability. 

1.  Where,  under  the  inheritance  tax  law, 
the  duty  of  collecting  such  tax  is  imposed 
upon  all  administrators,  executors,  and 
trustees,  and  the  sheriflf  of  each  county,  a 
trustee  or  administrator  cannot  relieve  him- 
self from  liability  for  the  tax  by  stating  a 
case  in  general  terms,  and  calling  i^pon  the 
sheriff  to  show  affirmatively  why  the  com- 
monwealth is  entitled  to  the  tax. 

Same  —  property  liable  —  conveyance  to 
trustee. 

2.  Personal  property  which  has  been  con- 
veyed to  a  trust  company  under  a  contract 
by  which  it  undertook  to  manage  and  con- 
trol it  during  the  owner's  lifetime,  paying 
her  the  net  income  therefrom,  and  at*  her 
death  to  distribute  it  among  her  heirs  at 
law  under  the  statute  of  descent  and  dis- 
tribution then  in  force  in  the  state,  comes  to 
the  heirs  of  such  owner  by  the  inheritance 
laws,  and  is  therefore  subject  to  the  inherit- 
ance tax,  although  the  owner  was  a  non- 
resident. 

(December  16,  1913.) 

APPEAL  by  plaintiff  and  certain  defend- 
ants from  a  judgment  of  the  Circuit 
Court  for  Fayette  County  in  favor  of  the 
Commonwealth  in  an  action  for  the  settle- 
ment of  the  estate  of  Annie  B.  Barclay, 
deceased.  Affirmed.  The  facts  are  stated 
in  the  opinion. 

Messrs.  Hunt,  Bnlloclc,  &  Hunt  and  8. 
M.  Wilson,  for  appellants: 

Appellants  are  not  liable  for  inheritance 
taxes  on  amounts  paid  to  them  under  the 
deed  of  trust. 

1  Cooley,  Taxn.  3d  ed.  p.  452. 

An  inheritance  tax  is  a  special  and  pe- 
culiar burden  imposed  not  upon  property, 
but  upon  the  right  of  succession  to  prop- 
erty, and  should  be  construed  strictly,  and 
where  any  doubt  exists  as  to  the  meaning 
of  the  law,  or  as  to  the  applicability  of  the 
law  to  a  particular  case,  such  doubts  should 

Note.  —  The  question  whether  personal 
assets  belonging  to  a  nonresident,  but  held 
within  the  state  in  trust,  are  subject  to  the 
payment  of  a  succession  tax  upon  his  death, 
is  considered  in  the  note  to  Re  Helena,  46 
L.R.A. (N.S.)  1176,  which  covers  the  gen- 
oral  question  as  to  physical  presence  or  ab- 
sence of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  succession 
tax. 
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be  resolved  in  favor  of  the  citizen  and 
against  the  government. 

People  V.  Koenig,  37  Colo.  283,  85  Pac. 
1129,  11  Ann.  Cas.  140;  Re  Harbeck,  161 
X.  Y.  211,  55  N.  E.  850. 

Mr.  D.  Gray  Falconer  for  appellees. 

Nann,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1911,  the  Security  Trust 
Company  of  Lexington  entered  into  a 
written  contract  with  Mrs.  Annie  D.  Bar- 
clay, who,  according  to  the  contract,  was 
a  resident  of  Chicago,  Illinois.  By  the  con- 
tract the  trust  company  agreed  to  act  as 
trustee  for  Mrs.  Barclay,  and  as  such 
trustee  acknowledged  that  it  had  posses- 
sion of  her  entire  estate,  and  undertook  to 
manage  and  control  the  same  during  her 
lifetime.  Until  her  death  it  would  pay  her 
the  net  income  therefrom,  and  upon  her 
death  it  would  distribute  the  same  ^^among 
the  heirs  at  law  of  the  party  of  the  first 
part  [Mrs.  Barclay],  under  the  statute  of 
descent  and  distribution  then  in  force  in 
Kentucky,"  or,  in  the  event  she  left  a  will, 
same  to  be  paid  the  beneficiaries  named  in 
the  will,  and  which  will  ''may  be  probated 
as  such  by  the  courts  of  the  commonwealth 
of  Kentucky." 

Mrs.  Barclay  died  intestate  about  a  year 
later,  and  left  an  estate  of  about  $28,000, 
consisting  of  personalty  only.  The  question 
presented  here  is  to  the  application  of  in- 
heritance tax  law  provided  in  article  10  of 
the  Kentucky  Statutes  (§§  4281a-4281s). 
Her  only  heirs  at  law  are  the  appellants, 
who  are  brothers  and  sisters,  and  some 
children  who  are  descendants  of  two  de- 
ceased sisters.  It  is  conceded  that  this 
class  of  kindred  do  not  come  within  the  ex- 
ceptions provided  in  the  inheritance  tax 
law,  and,  if  the  estate  is  taxable,  then  such 
taxes  should  be  deducted  from  the  estate 
before  distribution. 

The  trustee  brought  this  action  in  equity 
for  a  settlement  of  the  estate.  The  only  ex- 
cuse for  it,  and  in  fact  its  avowed  purpose, 
is  to  have  the  lower  court  guide  and  direct 
it  in  the  payment  of  inheritance  taxes,  and 
to  that  end  it  makes  the  sheriff  of  Fayette 
county  a  party  defendant,  and  asks  that  he 
be  required  to  assert  any  claim  which  the 
commonwealth  may  have  against  the  estate 
for  inheritance  taxes.  The  heirs  at  law,  in- 
eluding  appellants,  are  also  made  parties 
defendant.  The  petition  states  that  Mrs. 
Barclay  died  in  Kentucky,  that  it  has  in 
possession  all  of  her  estate,  and  the  clear 
inference  is  that  all  of  it  is  in  Kentucky. 
It  is  true  the  trust  company  "states  that 
said  estate  in  its  hands  is  not  liable  for  any 
inheritance  taxes  to  the  commonwealth  of 
Kentucky,  as  it  is  advised."  This  is  simp- 
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ly  a  conclusion  of  the  pleader.  Subsequent- 
ly, the  trust  company  qualified  as  admin- 
istrator of  the  estsite,  and  in  that  capacity 
made  itself  a  party  to  the  action,  praying 
for  the  advice  of  the  court  upon  the  same 
matter  suggested  in  the  original  petition. 

Under  the  state  of  facts  presented  by 
the  record,  it  is  immaterial  where  Mrs. 
Barclay  resided  or  was  domiciled  at  the 
time  of  her  death.  The  actual  situs  of  her 
property  was  in  Kentucky,  and  that  fact 
governs  the  application  of  the  inheritance 
tax  law.  Section  428  J  a  of  the  Kentucky 
Statutes  provides:  "All  property  which 
shall  pass,  by  will  or  by  the  intestate  laws 
of  this  state,  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time 
of  death,  which  property,  or  any  part  there- 
of,  shall  be  within  this  state,  .  .  .  shall 
be,  and  is,  subject  to  a  tax,"  etc. 

Under  the  inheritance  tax  law  all  admin- 
istrators, executors,  trustees,  and  the  sher- 
iff are  made  servants  of  the  commonwealth, 
and  the  duty  is  especially  imposed  upon 
them  of  collecting  taxes  due  upon  inherit- 
ances. There  is  no  right  or  authority  in 
either  one  to  shift  this  duty  upon  the  other. 
The  trustee  has  no  right  to  state  a  case  in 
general  terms,  and  call  upon  the  sheriff  to 
show  affirmatively  why  the  commonwealth 
is  entitled  to  the  taxes.  If  the  sheriff  by 
lax  pleading,  or  no  pleading  at  all,  should 
fail  in  the  performance  of  his  duty,  the 
trustee  or  administrator  could  not  be  ex- 
cused of  liability  for  the  taxes  if,  by  an  in- 
complete statement  of  the  facts,  it  secured 
direction  from  the  court  to  distribute  the 
estate  among  the  heirs.  However,  the  ap- 
pellants, heirs  at  law,  are  in  no  position  to 
complain  of  the  faulty  pleadings  of  either 
the  sheriff  or  trustee.  These  appellants 
were  parties  from  the  beginning,  and  they 
never  filed  any  answer  or  pleading  of  any 
sort,  and  never  asserted  any  claim  for  re- 
lief or  exemption  from  the  inheritance 
taxes. 

It  is  insisted  that  this  property  does  not 
come  to  the  appellants  by  the  inheritance 
laws,  or  by  any  deed,  grant,  sale,  or  gift 
made  in  contemplation  of  the  death  of  the 
grantor.  It  comes  to  them  by  the  deed 
above  referred  to,  upon  the  death  of  the 
grantor.  If  they  are  not  entitled  to  it  by 
the  laws  of  descent  and  distribution  of  this- 
state,  then  they  are  not  entitled  to  it  at 
all,  for  by  the  very  terms  of  the  deed  the 
trust  company,  upon  the  death  of  Mrs.  Bar- 
clay, is  to  distribute  it,  and  to  only  those 
who  are  her  heirs  at  law  "under  the  statute 
of  descent  and  distribution  then  in  force  in 
Kentucky." 

In  our  opinion,  the  lower  court  properly 
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charged  this  estate  with  inheritance  taxes, 
and  its  judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied. 


MICHIGAN  SUPREME  COURT. 

LAKE  FARM 

V. 

DISTRICT  BOARD  OF  SCHOOL  DIS- 
TRICT NO.  2,  TOWNSHIP  OF  KALA- 
MAZOO, Plff.  in  Certiorari. 

(—  Mich.  — ,  146  N.  W.  115.) 

School  —  right  of  children  in  institu- 
tion. 

Children  of  nonresident  parents  who  are 
committed  to  a  charitable  institution  within 
the  limits  of  a  school  district,  which  has 


undertaken  to  furnish  them  with  support 
and  education,  are  not  entitled  to  the  oiene- 
fits  of  a  statute  providing  tiiat  all  persons 
of  certain  age,  residents  of  any  school  dis- 
trict, shall  have  equal  right  to  attend  any 
school  therein. 

(March  26,  1914.) 

CERTIORARI  to  the  Circuit  Court  for 
Kalamazoo  County  to  review  a  judg- 
ment granting  a  writ  of  mandamus  to  com- 
pel respondents  to  allow  certain  boys,  in- 
mates of  the  plaintiff  institution,  to  attend 
school  in  their  district.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lynn  B.  Mason,  for  plaintiff  in  cer- 
tiorari : 

Children  of  school  age,  to  entitle  them  to 
free  admission  to  the  public  schools,  must 
be  bona  fide   residents  of  the  district  in 


Note.  —  What  cotwtitutes  residence  en- 
titling  child  to  the  privileges  of  pub' 
tic  schools. 

This  note  supplements  notes  on  the  sub- 
ject to  Sherlock  v.  Stuart,  26  L.R.A.  581, 
and  Stanford  Graded  Common  School  Dist. 
v.  Powell,  36  L.R.A.(N.S.)  341. 

In  Lake  Fabm  v.*  Dtstbict  Boabd  the 
holding  of  the  court  that  neglected  boys 
committed  to  a  private  corporation  for  sup- 
port, care,  and  education,  which  was  un- 
taxed because  a  charitable  institution,  were 
not  entitled  to  free  admission  to  public 
schools  of  the  district  in  which  the  cor- 
poration was  located,  was  in  part  based 
upon  the  fact  that  the  institution  to  which 
these  boys  were  committed  did  not  pay  any 
school  tax  in  the  district. 

In  Black  v.  Graham,  238  Pa.  381,  44 
L.R.A.(N.S.)  693,  86  Atl.  266,  under  a  some- 
what similar  state  of  facts,  except  that  de- 
pendent and  incorrigible  children  were  com- 
mitted to  the  care  of  different  persons  who 
were  residents  of  a  school  district,  and  who 
were  compensated  either  by  the  county  or 
by  other  persons  legally  responsible  for 
the  support  of  the  particular  child,  the 
conclusion  was  also  reached  that  such  chil- 
dren were  not  legally  residents  of  the  school 
district  of  the  persons  with  whom  they 
lived,  within  the  meaning  of  the  statute, 
but  were  residents  of  the  school  districts  of 
their  respective  parents  or  guardians,  or 
of  the  persons  sustaining  parental  relation 
to  them  at  the  time  the  juvenile  court  took 
charge  of  them.  The  court  said  that  these 
children  were  not  in  any  sense  members  of 
the  family  to  which  they  were  committed; 
that  the  relation  established  by  order  of  the 
juvenile  court  and  the  contract  made  there- 
under was  really  penal  in  its  nature,  and 
was  not  permanent. 

In  State  ex  rel.  Halbert  v.  Clymer,  164 
Mo.  App.  671,  147  S.  W.  1119,  a  boy  was 
held,  to  all  intents  and  purposes,  a  resident 
of  the  school  district  of  his  grandfather, 
with  whom  he  lived  as  a  member  of  the 
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family  under  an  agreement  made  with  his 
father,  who  resided  in  another  district,  by 
which  the  grandfather  agreed  to  care  for 
and  educate  him,  where  the  contract  was 
not  made  for  the  sole  purpose  of  permitting 
the  boy  to  attend  the  public  school  located 
in  the  district  of  the  grandparent's  resi- 
dence, there  being  no  claim  that  the  con- 
tract was  not  made  in  good  faith,  or  that 
it  was  not  being  strictly  performeid  by  the 
parties  thereto.  And  hence  the  boy  was  held 
entitled  to  enjoy  the  public  school  facilities 
of  the  district  of  the  grandfather's  resi- 
dence without  payment  of  tuition.  The 
court  said  that  the  policy  of  the  state  "is 
to  educate  and  furnish  free  of  charge  good 
schools  for  all  children  of  school  age,  and 
even  to  compel  the  attendance  of  children 
thereto."  And  the  court  ouotes  approving- 
ly from  State  ex  rel.  School  Dist.  y.  Thayer, 
74  Wis.  48,  41  N.  W.  1014,  to  the  effect 
that,  "to  secure  these  ends,  laws  relating 
to  public  schools  must  be  interpreted  to  ac- 
cord with  this  dominant  controlling  spirit 
and  purpose  in  their  enactment,  rather  than 
in  the  narrower  spirit  of  their  possible  re- 
lations to  question  of  pauperism  and  ad- 
ministration of  estates." 

In  Board  of  Education  y.  Crill,  149  App. 
Div.  407,  134  N.  Y.  Supp.  311,  reversing 
the  same  case  as  reported  in  73  Misc.  472, 
133  N.  Y.  Supp.  394,  which  is  referred  to 
in  the  note  to  Stanford  Graded  Common 
School  Dist.  y.  Powell,  36  L.R.A.(N.S.) 
343,  it  is  held  that  where  the  parents  of 
children  lived  in  the  country  and  this  coun- 
try place  constituted  the  father's  perma- 
nent place  of  residence,  and  was  his 
domicii,  and  he  was  assessed  there  as  a  resi- 
dent taxpayer,  and  he  registered  and  voted 
there  after  he  moved  to  another  district, 
and  was  elected  to  the  office  of  supervisor, 
and  qualified  and  acted  as  such  while  he 
was  living  in  the  other  district,  the  chil- 
dren were  not  entitled  to  the  public  school 
facilities  of  the  latter  district  without  ths 
parent  paying  tuition  therefor.       A.  G.  S. 
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which  they  seek  to  attend  school,  and  mere 
«]eeping,  eating,  and  physical  presence  in 
the  district,  of  themselves,  and  independent 
4>f  the  conditions,  circumstances,  and  pur- 
poses of  their  presence  there,  are  not  suffi- 
cient to  constitute  a  "residence"  for  com- 
mon school  purposes. 

35  Cyc.  1112;  Board  of  Education  v. 
Foster,  116  Ky.  484,  76  S.  W.  354,  3  Ann. 
Cas.  602;  School  Dist.  v.  Patterson,  10 
Mont.  17,  24  Pac.  698;  School  Dist.  ▼. 
Matherly,  90  Mo.  App.  403,  84*  Mo.  App. 
140;  Gardner  y.  Board  of  Education,  5 
Dak.  259,  38  N.  W.  433;  Wheeler  v.  Bur- 
row, 18  Ind.  14;  Haverhill  v.  Gale,  103 
Mass.  104. 

Inmates  of  charitable  institutions  are  not 
entitled  to  free  school  privileges. 

Com.  ex  rel.  Fry  v.  Upper  Swatara  Twp. 
School  Dist.  164  Pa.  603,  26  L.RJ^.  581, 
30  Atl.  507;  Com.  ex  rel.  Parris  v.  Brook- 
▼ille  School  Dist.  (Com.  ex  rel.  Parris  v. 
Balmer)  164  Pa.  607,  26  L.RJ^.  684,  30 
Atl.  509;  State  ex  rel.  Orphan  Asylum  v. 
School  Dist.  10  Ohio  St.  448;  Sheldon  Poor 
House  Asso.  v.  Sheldon,  72  Vt.  126,  47 
Atl.  542;  Opinion  of  Justices,  1  Met.  580. 

Messrs.  Sidney  S.  'Wattles  and  Harry 
C.  Howard,  for  defendant  in  certiorari: 

The  boys,  Claude  Diamond  and  Freder- 
ick Millen,  are  residents  of  the  district, 
within  the  meaning  of  the  law. 

Wright  V.  Genesee  Circuit  Judge,  117 
Mich.  244,  75  N.  W.  465;  35  Cyc.  1112; 
Public  Scliools  V.  Wright,  176  Mich.  6,  141 
X.  W.  866;  McNish  v.  State,  74  Neb.  261, 
104  N.  W.  186,  12  Ann.  Cas.  896;  Yale  v. 
West  Middle  School  Dist.  59  Conn.  489,  13 
L.R.A.  161,  22  Atl.  295;  Board  of  Educa- 
tion V.  Hobbs,  8  Okla.  233,  56  Pac.  1052; 
Mizner  v.  School  Dist.  2  Neb.  (Unof.)  238, 
96  N.  W.  128;  People  ex  rel.  Brooklyn 
Children's  Aid  Soc.  v.  Hendrickson,  54  Misc. 
337,  104  N.  Y.  Supp.  122,  125  App.  Div. 
256,  109  N.  Y.  Supp.  403;  State  ex  rel. 
School  Dist.  V.  Thayer,  74  Wis.  52,  41  N. 
W.  1014;  State  ex  rel.  Mickey  v.  Selleck,  76 
Neb.  747,  107  N.  W.  1022;  Kramm  v. 
Pogue,  127  Cal.  122,  59  Pac.  394;  School 
Dist.  T.  Pollard,  55  N.  H.  503. 

Kntan,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  is  a  private  corporation  or- 
ganized under  the  laws  of  this  state.  Its 
purposes,  as  expressed  in  article  2  of  its 
articles  of  association,  are  the  "support, 
care,  and  education  of  homeless  and  needy 
boys,  and  the  promotion  of  their  moral  and 
material  needs."  It  is  maintained  solely  by 
private  subscriptions  and  donations,  and 
its  principal  office  and  place  of  business  is 
in  the  city  of  Kalamazoo.  For  the  purposes 
as  above  stated  it  maintains  a  farm  in  the 
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township  of  Kalamazoo,  a  part  of  which, 
including  the  building  in  which  the  boys 
are  kept,  is  situated  within  the  boundaries 
of  school  district  No.  2  of  the  township  of 
Kalamazoo,  the  respondent  herein.  Being  a 
charitable  and  benevolent  institution  within 
the  meaning  of  §  9,  subdiv.  1,  act  No.  309, 
of  the  Public  Acts  of  1909,  and  §  7,  subdiv. 
4,  act  No.  174,  of  the  Public  Acts  of  1911, 
its  property  is  exempt  from  taxation  for 
any  purpose,  and  is  not  assessed  nor  taxed 
for  any  purpose  whatsoever.  It  further  ap- 
pears that  some  fourteen  boys  were  being 
kept  and  cared  for  on  this  farm.  Among 
them  were  Claude  Diamond  and  Frederick 
Millen,  both  of  the  age  of  fourteen  years. 
Claude  Diamond,  in  April,  1909,  being 
found  to  be  a  neglected  child,  was  com- 
mitted to  Lake  Farm  by  an  order  of  the 
juvenile  division  of  the  probate  court  of 
Kalamazoo  county,  and  prior  to  that  time 
he  had  lived  with  his  mother  and  step- 
father in  the  city  of  Kalamazoo.  Frederick 
Millen  was  likewise  committed  to  Lake 
Farm  in  July,  1910,  by  said  probate  court, 
and  both  of  his  parents  also  resided  in  the 
city  of  Kalamazoo.  None  of  the  parents 
of  these  two  boys  were  residents  of  school 
district  No.  2,  the  respondent.  Neither  of 
the  boys  had  ever  attended  the  school  in 
this  district,  and  during  a  part  of  the 
school  year  of  1912  they  attended  the  pub- 
lic schools  in  the  city  of  Kalamazoo,  and 
during  the  remainder  of  the  school  year 
had  a  private  tutor  provided  for  them  at 
Lake  Farm.  At  the  beginning  of  the  pres- 
ent school  year,  the  two  boys  were  sent  to 
the  school  maintained  in  district  No.  2,  to 
enroll  and  attend.  The  district  board, 
having  theretofore  duly  determined  not  to 
receive  nonresident  pupils  into  its  school, 
refused  admission  to  the  boys.  Relator 
applied  to  the  circuit  court  of  Kalamazoo 
county  for  a  writ  of  mandamus,  and  the 
order  granting  this  writ  is  brought  here 
by  certiorari  for  review. 

Section  4683,  Comp.  Laws  1897,  provides 
as  follows:  "All  persons  residents  of  any 
school  district,  and  five  years  of  age,  shall 
have  an  equal  right  to  attend  any  school 
therein;  and  no  separate  school  or  depart- 
ment shall  be  kept  for  any  persons  on  ac- 
count of  race  or  color:  Provided,  that  this 
shall  not  be  construed  to  prevent  the  grad- 
ing of  schools  according  to  the  intellectual 
progress  of  the  pupil,  to  be  taught  in  sepa- 
rate places  as  may  be  deemed  expedient.** 

The  sole  question  here  involved  is  wheth- 
er or  not  the  inmates  of  an  institution  char- 
tered for  the  support,  care,  and  education 
of  homeless  and  needy  children,  by  their 
presence  in  such  an  institution  for  the  pur- 
poses of  education  and  maintenance,  shall 
become  entitled   to   free  admission  to  the 
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schools  of  the  district  in  which  it  is  located, 
the  same  as  resident  children.  Ihc  circuit 
judge  held  that,  as  the  Lake  Farm  stood 
in  loco  parentis  to  the  boys,  they  were  en- 
titled  to  admission,  because  to  deny  them 
that  right  would  not  be  in  accord  with  the 
liberal  educational  policy  of  the  state,  and 
would  be  contrary  to  public  policy.  This 
conclusion  must  necessarily  be  based  upon 
the  proposition  that,  as  the  institution  was 
in  loco  parentis  to  the  children,  mere  physi- 
cal presence  is  all  that  is  necessary  to  con- 
stitute a  residence,  within  the  meaning  of 
the  language  of  the  statute.  We  are  of  the 
opinion,  however,  that  in  construing  this 
language  some  consideration  must  be  had 
of  the  occasion  and  purposes  of  such  pres- 
ence. The  parents  of  these  children  were 
not  residents  of  the  district,  and  the  chil- 
dren were  brought  to  the  farm  for  the  very 
purpose  of  giving  them  proper  support  and 
education,  which  the  institution  under  its 
charter  had  agreed  to  do.  Can  it  be  said 
that,  after  having  assumed  this  obligation, 
the  institution  can  shift  this  responsibility 
and  undertaking  to  the  school  district,  and 
oblige  the  school  district  to  do  what  it  has 
undertaken  to  do?  If  it  can  send  two  of  its 
boys  to  the  district  school  for  free  tuition, 
it  can  with  equal  right  increase  the  number, 
being  limited  only  by  the  extent  of  its 
facilities  to  accommodate  them  on  the  farm. 
The  injustice  and  unfairness  of  thus  forcing 
onto  a  school  district  the  education  of  the 
inmates  of  such  an  institution  can  readily 
be  seen.  It  might  easily  result  in  the  de- 
nial to  the  children  actually  residing  in  the 
district,  and  whose  parents  sustain  the 
school,  of  the  facilities  they  would  other- 
wise have  therein.  This  state  has  from  its 
beginning  maintained  a  liberal  educational 
policy,  and  it  is  one  of  the  glories  of  its 
people  that  free  education  has  always  been 
provided  for  children.  The  purposes  of  this 
institution  are  indeed  laudable  and  should 
be  encouraged ;  but  if  it  finds  that  it  cannot 
fulfil  its  undertaking,  it  should  decline  to 
receive  more  than  it  can  properly  support 
and  teach  in  conformity  with  its  charter, 
and  not  attempt  to  place  additional  burdens 
upon  others  who  are  under  responsibility 
to  provide  school  facilities  for  the  children 
who  are  legally  dependent  upon  them. 
While  we  have  been  unable  to  find  that  this 
question  has  been  raised  in  this  state,  our 
attention  has  been  called  to  two  Pennsyl- 
vania cases  in  which  the  facts  were  very 
similar  to  the  case  under  consideration. 
See  Com.  ex  rel.  Fry  v.  Upper  Swatara 
Twp.  School  Dist.  164  Pa.  603,  26  L.RA. 
581,  30  Atl.  507;  Com.  ex  rel.  Parris  v. 
Brookville  School  Dist.  (Com.  ex  rel.  Parris 
v.  Balmer)  164  Pa.  607,  26  L.R.A.  584, 
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30    Atl.   509;    also    State   ex    rel.   Orph 
Asylum  v.  School  Dist.  10  Ohio  St.  448. 

The  principal  case  relied  upon  by  appell 
is  State  ex  rel.  School  Dist.  v.  Thayer,  74 
Wis.  48,  41  N.  W.  1014.  In  that  case  the 
question  was  the  relationship  between  the 
child  and  the  person  in  whose  family  it  was 
living.  The  child  had  a  mother  residing 
in  another  part  of  the  state,  and  the  school 
district  attempted  to  apply  the  doctrine 
that  its  legal  residence  followed  that  of  ita 
mother.  We  do  not  decide  in  this  case  that, 
if  these  boys  become  bona  fide  members  of  a 
family  who  resided  in  the  school  district, 
and  who  were  in  the  position  of  loco  pa- 
rentis to  them,  that  would  not  give  them 
a  residence  so  as  to  entitle  them  to  school 
privileges.  What  we  do  decide  is  that  non- 
residents of  a  district  do  not  acquire  a 
residence  therein  for  school  purposes  by 
becoming  inmates  of  an  institution  whose 
purpose,  as  expressed  in  its  charter,  is  the 
support  and  education  of  children,  and 
which  does  not  contribute  to  the  support  of 
the   schools   in   that   district. 

The  writ  of  mandamus  should  not  have 
issued.  The  order  and  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  petition  of 
relator  for  the  writ  of  mandamus  is  dis^ 
missed. 
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CHICAGO,    MILWAUKEE,    &    ST.    PAUL 
RAILWAY   COMPANY,    Appt., 

V. 

CITY  OF  MINNEAPOLIS,  Respt 
(115  Minn.  460,  133  N.  W.  169.) 

Railroad  —  bridging  street. 

1.  The  rule  that  a  railway  company  may 
be  required  to  erect  and  maintain  a  bridge 
to  carry  its  tracks  over  a  street  crossing 
extends  to  all  cases  where  the  public  safety, 
convenience,  or  welfare  requires  such 
bridge. 

Same  —  artlflcial  waterway. 

2.  A  waterway  with  walks  on  each  side, 
duly  established  by  public  authority  for 
public  use,  connecting  navigable  lakes  and 
public  grounds,  as  to  the  principles  applica- 
ble  thereto,  is  not  distinguishable,  either 
by  the  fact  that  it  is  artificial  or  by  the 

Headnotes  by  Simpson,  J. 

Note. —  The  decision  in  the  above  case 
has  been  affirmed  by  the  United  States 
Supreme  Court  (232  U.  S.  430,  58  L.  ed.  — , 
34  Sup.  Ct.  Rep.  400),  that  court  holding 
that  the  decision  of  the  state  court  did  not 
amount  to  a  deprivation  of  property  without 
due  process  of  iaw.  The  Supreme  Court,  like 
the  state  court,  followed  the  decisions  in- 
volving ordinary  highways,  remarking  that 
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"fact  that  it  is  in  part  a  waterway,  from  a 
natural  waterway  or  from  a  landway. 

£ttii'ncnt  domain  —  canal  —  railroad  — 
expense  of  bridge. 

3.  The  rule  applicable  to  crossings  of 
streets  and  railroads  applies  to  the  cross- 
ing of  a  public  canal  and  a  railroad,  and  in 
proceedings  to  condemn  a  right  of  way  for 
a  public  canal  across  a  railway  right  of 
way,  through  an  embankment,  the  company 
is  not  entitled  to  be  awarded,  as  damages, 
the  necess^ary  expense  of  building  a  bridge 
to  carry  its  tracks  over  the  canal. 

(Start,  Ch.  J.,  dissents.)     * 

(October  27,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  refusing  to  award  to  it  as  damages 
the  necessary  expense  of  building  a  bridge 
to  carry  its  tracks  over  a  canal,  the  right 
of  way  for  which  was  sought  to  be  acquired 
under  the  power  of  eminent  domain.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Root  for  appellant. 

Mr.  C.  J.  Rock  wood,  for  respondent: 

Where  a  railroad  intersects  a  land  high- 
way, without  regard  to  priority  in  time  of 
eitablishment,  the  duty  rests  upon  it  to  do 
whatever  is  necessary  to  make  the  crossing 
reasonably  convenient  and  safe  to  the  pub- 
lic, including  the  separation  of  grades  and 
the  erection  of  bridges  when  necessary. 

State  ex  reL  Minneapolis  t.  St.  Paul,  M. 
4  M.  R.  Co.  35  Minn.  133,  69  Am.  Rep.  313, 
28  N.  W.  3;  State  ex  rel.  Minneapolis  ▼. 
St.  Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  28 
URJ1.(NJS.)  298,  120  Am.  St.  Rep.  581, 
108  N.  W.  261,  8  Ann.  Cas.  1047,  214  U.  S. 
498,  53  L.  ed.  1060,  29  Sup.  Ct.  Rep.  698; 
State  ex  rel.  Duluth  t.  Northern  P.  R.  (3o. 


98  Minn.  429,  108  N.  W.  269,  208  U.  S. 
683,  62  L.  ed.  630,  28  Sup.  Ct.  Rep.  341. 

The  railroad  company,  when  proceedings 
are  had  in  eminent  domain  to  take  a  right 
of  crossing  for  highway  purposes,  is  not 
entitled  as  a  part  of  its  damages  to  reim- 
bursement for  the  expenses  which  it  will 
be  obliged  to  incur,  either  in  readjusting 
its  own  track  to  the  changed  conditions,  or 
in  doing  whatever  may  be  required  of  it 
under  the  police  power  of  the  state  to  ren- 
der the  crossing  safe  to  the  public. 

State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co. 
V.  District  Ct.  42  Minn.  247,  7  L.R.A.  121, 
44  N.  W.  7 ;  New  York,  C.  &  St.  L.  R.  Co. 
V.  Rhodes,  24  L.R.A.(N.S.)  1225,  and  note, 
171  Ind.  521,  86  N.  E.  840;  Cincinnati, 
I.  &  W.  R.  Co.  V.  Connersville,  170  Ind.  316, 
83  N.  E.  503,  affirmed  in  218  U.  S.  336,  54 
L.  ed.  1060,  31  Sup.  Ct.  Rep.  93,  20  Ann. 
Cas.  1206;  Lake  Erie  &  W.  R.  Co.  v. 
Shelley,  163  Ind.  36,  71  N.  E.  151;  Chicago 
&  N.  W.  R.  Co.  V.  Chicago,  140  111.  309,  29 
N.  E.  1109;  St.  Louis  &  S.  F.  R.  Co.  v. 
Fayetteville,  75  Ark.  534,  87  S.  W.  1174. 

Mr.  Daniel  Fish  also  for  respondent. 

Simpson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of 
the  district  court  of  the  county  of  Hennepin 
in  a  controversy  submitted  on  an  agreed 
statement  of  facts,  pursuant  to  §  4286,  Rev. 
Laws,  1905.  The  stated  facts  are  substan- 
tially as  follows: 

Within  the  corporate  limits  of  the  city 
of  Minneapolis,  the  respondent  herein,  are 
three  meandered  lakes, — Lake  Calhoun,  hav- 
ing an  area  of  460  acres;  Lake  of  the  Isles, 
having  an  area  of  107  acres;  and  Cedar 
lake,  having  an  area  of  150  acres.  Each  of 
these  lakes  is  adapted  for  use  by  the  public 
for  pleasure  boating,  ice  boating,  skating, 


it  eould  not  make  a  difference  in  the  con- 
stitutional rights  of  the  railway  company 
that  the  way  was  not  constructed  entirely 
or  chiefly  of  solid  earth;  that  it  was  the 
fact,  and  not  the  mode,  of  public  passage, 
that  was  controlling. 

As  to  the  power  to  compel  a  railroad  to 
establish  or  maintain  at  its  own  expense 
overhead  or  underground  crossing,  as  af- 
fected by  the  fact  that  the  street  or  high- 
way is  opened  subsequently  to  the  construc- 
tion of  the  railroad,  see  note  to  State  ex 
reL  Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  28  L.R.A.(N.S.)  298,  affirmed  in  214 
U.  S.  497,  53  L.  ed.  1060,  29  Sup.  Ct.  Rep. 
608;  see  also  Cincinnati,  I.  &  W.  R.  (Do.  v. 
Connersville,  218  U.  S.  336.  54  L.  ed.  1060, 
31  Sup.  Ct.  Rep.  03,  20  Ann.  Cas.  1206, 
ho]din«7  that  the  expense  of  constructing  a 
railway  bridge  over  a  highway,  made  neces- 
sary by  the  action  of  the  municipality  in 
opening  such  highway  through  the  railway 
eompanv's  embankment,  may  be  cast  upon 
51  L.R.A.(N.S.) 


the  railway  company  without  denying  the 
due  process  of  law  guaranteed  by  the  Fed- 
eral Constitution,  which  requires  that  com- 
pensation be  made  when  private  property 
is  taken  for  public  use. 

For  the  analogous  question  as  to  the 
necessity  of  making  compensation,  and 
measure  thereof,  upon  laying  out  a  street 
across  railway,  see  note  to  New  York,  C.  & 
St.  L.  R.  Co.  V.  Rhodes,  24  L.R.A.(N.S.) 
1225. 

As  to  power  to  lay  out  streets  or  high- 
ways across  railway  property  or  rights  of 
way,  see  note  to  Louisville  i  N.  R.  Co.  v. 
Louisville,  24  L.R.A.(N.S.)    1213. 

The  duty  of  a  railroad  company  to  con- 
struct bridges  at  its  own  expense  over  public 
drainage  distiucts  is  treated  in  the  note  to 
Chicago,  B.  k  Q.  R.  Co.  v.  Appanoose  Coun- 
ty, 31  L.R.A.(N.S.)   1118. 

For  canal  as  navigable  water,  see  note  to 
State  ex  rel.  Lyon  v.  Columbia  Water  Power 
Co.  22  L.R.A.(NJS.)   435.  G.  H.  P. 
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and  other  like  lues,  and  is  actually  used 
by  the  public  for  such  purpoaes.  The  city 
of  Minneapolis  has  acquired,  for  park  and 
parkway  piurposes,  all  the  lands  constitut- 
ing the  shores  of  Lake  Calhoun  and  Lake 
of  the  Isles,  as  well  as  a  portion  of  the 
shores  of  Cedar  lake,  also  large  tracts  of 
land  located  near  to  said  lakes,  and  such 
lands  are  used  for  park  and  parkway 
purposes.  The  city  of  Minneapolis  has  de- 
termined to  construct,  and  is  now  construct- 
ing, two  canals  for  public  use,  one  con- 
necting Cedar  lake  with  the  Lake  of  the 
Isles,  and  one  connecting  the  Lake. of  the 
Isles  with  Lake  Calhoun.  The  construc- 
tion of  such  canals  will  greatly  enhance 
the  usefulness  of  said  lakes  to  the  public 
for  pleasure  boating,  ice  boating,  skating, 
and  like  purposes.  Lake  Calhoun  and  Lake 
of  the  Isles  are  separated  by  a  narrow  strip 
of  land  of  varying  width,  at  its  narrowest 
point  some  600  feet  wide.  The  natural  sur- 
face of  this  strip  of  land  where  the  canal 
is  being  constructed  is  about  2  feet  above 
the  level  at  which  the  waters  are  main- 
tained in  Lake  of  the  Isles  and  Lake  Cal- 
houn. There  is  between  these  two  lakes 
a  small  natural  water  course  in  which  wa- 
ter flows  from  Lake  of  the  Isles  to  Lake 
Calhoun. 

Tlie  appellant  railway  company  is  the 
owner  of  a  right  of  way,  a  strip  of  land  100 
feet  in  width,  extending  lengthwise  along 
and  near  the  center  of  the  land  between 
Lake  Calhoun  and  Lake  of  the  Isles.  Along 
this  right  of  way  the  appellant,  long  before 
any  steps  were  taken  by  the  respondent  city 
to  construct  the  proposed  improvement,  had 
constructed  an  embankment  which,  at  the 
point  where  the  canal  will  intersect  it,  is 
about  16  feet  in  height  above  the  surface  of 
the  ground,  and  about  18  feet  in  height 
above  the  established  surface  level  of  the 
water  in  the  lakes  and  in  the  proposed 
canal.  Upon  the  surface  of  this  embank- 
ment the  company  laid  its  rails,  and  has 
operated  and  still  operates  a  commercial 
railway  over  and  along  its  said  right  of 
way. 

To  enable  it  to  construct  the  proposed 
improvement,  consisting  of  a  waterway  or 
canal,  with  walks  upon  either  side  thereof, 
the  city  seeks  to  condemn  and  take  an 
easement  in  a  strip  of  land  100  feet  wide, 
extending  across  the  right  of  way  of  the 
appellant.  The  taking  of  this  land  is  for  a 
public  purpose,  and  the  city's  right  to  so 
acquire  this  strip  is  conceded  by  the  ap- 
pellant railway  company  for  the  purposes 
of  this  appeal.  The  location  of  the  pro- 
posed canal  at  the  point  where  it  crosses 
the  railway  tracks  is  immediately  west  of 
the  natural  water  course  between  Lake 
Calhoun  and  Lake  of  the  Isles;  the  center 
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line  of  the  proposed  canal  being  59  feet 
west  of  the  point  where  the  waters  flowing 
in  such  natural  course  are  carried  through 
the  embankment  of  the  railway  company  in 
a  pipe  about  3  feet  in  diameter.  The  canal, 
when  constructed,  will  take  the  place  of» 
and  permit  the  closing  of,  this  natural 
channel. 

The  construction  and  maintenance  of  the 
waterway  and  walks  through  the  embank- 
ment of  the  railway  company  will  neceasi- 
tate  the  construction  of  a  bridge  to  carry 
the  railway  tracks '  over  the  same.  The 
agree<f  value  of  the  strip  of  land  100  feet 
wide  taken  from  the  appellant  for  the  pub* 
lie  way  is  $10,  and  the  cost  of  the  con- 
struction of  an  adequate  bridge  over  the 
canal  and  walks  is  $15,969.  To  such  cost 
of  the  bridge  is  added,  for  purely  ornamen- 
tal features  contained  in  the  plans  adopted 
by  the  parties  hereto,  the  sum  of  $2,544. 
This  added  cost  for  ornamental  features  i» 
assumed  by  the  city.  By  further  agreement 
of  the  parties,  the  city  is  authorized  to  take 
the  land  involved  and  construct  the  proposed 
improvement.  The  railway  company  is  to 
construct  the  bridge  as  planned,  waiving 
no  claim,  however,  for  damages,  or  compen- 
sation to  which  it  is  entitled  under  the  law 
by  virtue  of  such  taking  as  in  condemnation 
proceedings,  and  the  city  is  obligated  to 
pay  all  such  damages  and  compensation. 
Upon  trial  of  the  matters  so  submitted,  the 
court,  upon  the  admitted  facts,  assessed  the 
appellant's  compensation  for  the  taking  and 
damaging  of  its  property  for  the  construc- 
tion and  operation  of  the  public  way  in  the 
sum  of  $2,554,  being  $10,  the  value  of 
the  land  taken,  and  $2,544,  the  cost  of  the 
ornamental  features  of  the  bridge,  and  dis- 
allowed the  railway  company's  claim  for 
the  cost  of  constructing  an  adequate  bridge. 

By  its  appeal  the  railway  company  pre- 
sents for  consideration  and  decision  the 
question  whether  it  is  entitled  to  have  in- 
cluded, in  the  assessment  of  its  damages  for 
the  taking  and  injuring  of  its  property  for 
a  public  use,  the  cost  of  constructing  a 
sufficient  bridge  made  necessary  by  such 
use.  The  contention  of  the  appellant  is 
that  the  taking  of  its  proper^  for  this 
public  use,  without  making  compensation, 
including  not  only  the  value  of  the  land 
taken,  but  as  well  the  resulting  expense  of 
the  construction  and  maintenance  of  a 
bridge,  will  be  a  taking,  destruction,  and 
damaging  of  private  property  for  public 
use  without  just  compensation,  in  violation 
of  §  13,  art.  1,  Const.  (Minn.),  and  will 
constitute  as  well  a  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  .This  contention  is  based 
on  the  claim  that  the  bridge  is  made 
necessary  solely  through  the  exercise  of  the 
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right  of  eminent  domain  by  the  city,  and 
that — because  no  question  of  safety  of  the 
croasing  of  the  railway  tracks  and  the  pub- 
lic way  is  involved — the  railway  company 
cannot  be  required,  by  an  exercise  of  the 
police  power,  to  bear  the  uncompensated 
burden  of  building  the  bridge. 

In  considering  the  question  thus  present- 
ed, there  is  no  difficulty  in  determining  the 
nature  of  the  way  here  involved,  estab- 
lished hy  the  city  between  the  lakes  and 
between  the  surrounding  parks  and  park- 
ways. Such  nature  clearly  appears  from 
the  stated  facts.  Lake  Calhoun  and  Lake 
of  the  Isles  are  public  navigable  waters, 
and  the  proposed  waterway  connecting  them 
wiB,  when  established,  be  a  public  navigable 
waterway.  Such  connecting  waterway  will 
enhance  the  usefulness  of  the  lakes  in  af- 
fording opportunity  to  the  public  for  rec- 
reation and  pleasure.  Such  waterway 
will  thereby  directly  tend  to  promote  the 
health,  happiness,  and  welfare  of  the  pub- 
lic. When  this  waterway  is  established, 
the  fact  that  it  is  artificial  does  not  dis- 
tinguish it,  as  to  the  law  applicable  there- 
to, from  a  natural  water  course.  Nor  does 
it  differ  in  nature  and  applicable  rules 
from  a  landway.  The  landway,  like  this 
waterway,  is  artificial,  laid  out  and  estab- 
lished to  meet  the  public  need  and  pro- 
mote the  general  welfare. 

'Ihe  proposed  way  has  on  each  side  walks, 
and  the  bridge  in  question  in  part  is  neces- 
sary to  permit  the  establishment  and  use 
of  these  walks  crossing  under  the  tracks. 
By  the  concession  of  the  right  of  the  city  to 
condemn  the  railway's  property  for  this 
use,  the  reasonable  necessity  and  conven- 
ience to  the  public  of  these  footways,  as 
well  as  of  the  waterway,  are  admitted  for 
the  purpose  of  this  appeal. 

Nor  does  the  fact  that  the  waterway  and 
walks  will  be  used  in  connection  with  the 
lakes  and  parkway  for  pleasure  and  recrea- 
tion distinguish,  as  to  the  legal  principles 
applicable,  this  way  from  a  road  or  canal 
devoted  to  the  movement  of  goods  or  other 
commercial  purposes.  Tlie  desirability  of 
conserving,  extending,  and  maintaining  rea- 
sonable opportunities  for  wholesome  public 
recreation  is  continually  gaining  in  general 
recognition,  because  such  opportunities  and 
the  use  thereof  concededly  tend  to  promote 
the  general  health  and  welfare  of  the  peo- 
ple. This  court  has  said,  speaking  of  in- 
land lake^  "We  are  satisfied  that,  so 
long  as  these  lakes  are  capable  of  use  for 
boating,  even  for  pleasure,  they  are  naviga- 
ble, within  the  reason  and  spirit  of  the 
common-law  rule."  Lamprey  v.  State,  62 
Minn.  181,  18  L.R.A.  670,  38  Am.  St.  Rep. 
541,  63  N.  W.  1139.  The  same  view  is 
expressed  by  another  court  in  the  state- 
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ment:  "Its  navigability  for  pleasure  is 
as  sacred  in  the  eye  of  the  law  as  its  navi- 
gability for  any  other  purpose."  Grand 
Rapids  V.  Powers,  89  Mich.  94,  14  LJlJ^. 
498,  28  Am.  St.  Rep.  276,  50  N.  W.  661. 

The  way  sought  to  be  established, — a 
canal  or  waterway,  with  walks  along  each 
side, — being  clearly  a  public  way,  subject  to 
the  rules  governing  public  ways,  we  are 
concerned  with  the  nature  of  the  property 
rights  and  duties  of  the  railway  company 
involved  in  crossings  of  railroads  and  pub- 
lic ways.  The  general  principle  applicable 
to  such  crossings  has  been  determined  and 
announced  in  this  state  and  applied  to  one 
kind  of  crossing.  The  same  general  prin- 
ciple has  been  applied  in  other  jurisdictions 
to  other  crossings,  until  the  law  relating  to 
establishing  and  maintaining  public  ways 
and  improvements  across  railway  tracks, 
including  the  incidental  questions  of  the 
resulting  duty  of  the  railway  company  and 
just  compensation  for  its  property  taken 
or  injured,  seems  clearly  settled.  The  gen- 
eral rule  so  established  is  that,  where  the 
safety,  convenience,  or  welfare  of  the  pub- 
lic requires  that  a  railway  company  carry 
its  tracks  over  a  public  way,  or  the  public 
way  over  its  tracks,  by  a  bridge,  the  un- 
compensated duty  of  providing  such  bridge 
devolves  upon  the  railway  company.  The 
basis  of  this  rule  is  the  superior  nature  of 
the  public  right  inherent  in  the  reserved  or 
police  power  of  the  state.  A  railroad, 
though  constructed  first  in  time,  is  con- 
structed subject  to  the  implied  right  of 
the  state  to  lay  out  and  open  new  high- 
ways crossing  its  right  of  way.  If  the 
operation  of  the  railway  upon  a  particular 
surface  or  with  a  particular  form  of  sup- 
port for  its  tracks  interferes  with  the 
public  safety,  convenience,  or  welfare  in 
the  exercise  of  the  public  right  to  the  use 
of  such  highway,  then  upon  the  railway 
company  is  placed  the  burden  of  making 
such  necessary  and  reasonable  readjust- 
ment of  its  tracks  as  will  permit  the  exer- 
cise of  the  superior  public  right.  In  State 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  98  Minn.  380,  28  L.R.A.(N.S.)  298, 
120  Am.  St.  Rep.  581,  108  N.  W.  261,  8 
Ann.  Gas.  1047,  and  State  ex  rel.  Duluth 
V.  Northern  P.  R  Co.  98  Minn.  429,  108 
N.  W.  269,  this  court  announced  these 
general  principles,  and  applied  them  to 
crossings  of  city  streets  and  the  tracks  of 
railway  companies,  and  held  that  where 
railway  tracks  cross  a  city  street,  the  un- 
compensated burden  of  constructing  and 
maintaining  a  bridge  to  carry  its  tracks 
over  the  street,  or  to  carry  the  street  over 
its  tracks,  is  upon  the  railway  company,  if 
such  bridge  is  necessary  to  make  such 
crossing    reasonably    safe    for    use   by   the 
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public;  and  this,  though  the  railway  com- 
pany acquired  its  property  and  operated 
its  road  over  the  place  involved  before  the 
street  was  established. 

Counsel  for  the  appellant  railway  com- 
pany contends  that  the  instant  case  on  its 
particular  facts  should  be  distinguished 
from  the  above  cases,  because  in  this  case  of 
a  waterway  crossing  railway  tracks,  a 
grade  crossing  is  impossible,  the  dangers 
incident  to  a  grade  crossing  do  not  arise, 
and  hence  the  uncompensated  burden  of 
building  a  bridge  cannot  be  placed  upon 
the  railway  company  under  the  police  pow- 
ers of  the  state.  We  think  this  contention 
could  be  sustained  only  by  placing  an  un- 
reasonable limitation  on  the  doctrine  an- 
nounced in  the  crossing  cases,  and  by  con- 
sidering as  controlling  superficial  facta 
about  the  proposed  way  rather  than  its  con- 
ceded nature.  The  opinion  in  State  ex  rel. 
Minneapolis  y.  St.  Paul,  M.  &  M.  R.  Co. 
supra,  discusses  and  affirms  the  right  of 
the  state  in  the  exercise  of  the  police  power 
to  require  safety  devices  or  bridges  at 
crossings,  so  that  the  public  using  the 
street  will  not  be  subjected  to  danger.  The 
danger  in  grade  crossings  was  the  particu- 
lar thing  in  that  case  calling  for  an  exer- 
cise of  the  police  power.  But  it  was  not 
the  announcement  of  the  safety  device  rule 
that  made  this  case  a  leading  and  import- 
ant one  in  this  state.  The  safety  device 
rule  had  been  announced  in  earlier  de- 
cisions. The  important  rule  announced  in 
the  later  case  is:  "A  railroad  company 
receives  its  charter  and  franchise  subject 
to  the  implied  right  of  the  state  to  estab- 
lish and  open  such  streets  and  highways 
over  and  across  its  right  of  way  as  public 
convenience  and  necessity  may  from  time  to 
time  require.  That  right  on  the  part  of 
the  state  attaches  by  implication  of  law  to 
the  franchise  of  the  railroad  company, 
and  imposes  upon  it  an  obligation  to  con- 
struct and  maintain  at  its  own  expense 
suitable  crossings  at  new  streets  and  high- 
ways to  the  same  extent  as  required  by  the 
rules  of  the  common  law  at  streets  and 
highways  in  existence  when  the  railroad 
was  constructed."  And  further  that  ''cases 
where  one  railroad  crosses  another  have  no 
application,  because  both  stand  on  an  equal- 
ity respecting  rights  and  obligations,  while 
in  cases  like  that  at  bar  the  rights  of  the 
public  are  superior." 

The  doctrine  thus  announced  does  not 
limit  the  power  of  the  state  to  require  rail- 
ways to  adapt  their  tracks  to  the  use  by 
the  public  of  highways,  to  cases  where  the 
use  of  the  highway  as  laid  out  and  used 
involves  danger  to  the  public.  The  police 
power  of  the  state  is  concerned  with  the 
convenience  and  welfare  of  the  public,  as 
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well  as  its  safety.  Nor  on  principle  could 
the  general  doctrine  so  announced  be  limit- 
ed to  streets  and  highways,  as  distinguished 
from  other  necessary  public  improvements 
crossing  the  company's  right  of  way.  In 
State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v. 
District  Ct.  42  Minn.  247,  7  L.RJ^.  121,  44 
N.  VV.  7,  a  distinction  is  made  between 
necessary  planking  and  safety  devices  at 
street  crossings.  Such  distinction,  as  was 
pointed  out  in  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  above,  is  not 
recognized  by  the  authorities  sustaining  and 
applying  the  broad  rule  announced  in  the 
later  Minnesota  case.  These  authorities  do 
not  limit  the  application  of  the  rule  to  the 
requirement  of  safety  devices. 

In  Cincinnati,  I.  &.  W.  R.  Co.  v.  Conners* 
ville,  170  Ind.  31G,  83  N.  E.  503,  the  court 
passed  upon  the  question  of  the  compensa- 
tion  to    which    the    railway    company    was 
entitled    in    condemnation    proceedings    in- 
stituted by  the  city  to  open  a  street  across 
the  railroad  right  of  way.     The  tracks  of 
the  railway  company  were  on  an  embank- 
ment 15  feet  above  the  natural  surface  of 
the  ground.     The  proposed  street  extended 
across  the  right  of  way  below  the  tracks 
through    this    embankment,    thus    making 
necessary  a  bridge  to  carry  the  tracks  over 
the  street.     No  compensation  was  allowed 
to  cover  the  cost  of  the  erection  and  main- 
tenance of  this  bridge.    It  is  apparent  that 
in  the  Indiana  case  the  dangers  of  a  grade 
crossing   were    in   no   way   involved.     The 
only  street  proposed  passed  under  the  rail- 
way tracks.     In  denying  the  claim  of  the 
railway    company    for    such    compensation, 
it   is   stated:      "Appellant's   counsel    over- 
look the  fact  that  there  are  two  distinct 
principles   of   law   that   operate   upon    the 
question     we     have     under     consideration, 
namely,  'eminent  domain,'  which  implies  a 
taking   by   the   sovereign   for   some   public 
benefit,  and  the  'police  power,*  which  im- 
plies a  regulation  by  the  sovereign  of  pri- 
vate property  for  the  preservation  of  the 
public  safety,  health,  and  general  welfare." 

This  case  being  taken  to  the  United 
States  Supreme  Court,  the  decision  of  the 
state  court  was  affirmed  in  this  language: 
"The  question  as  to  the  right  of  the  rail- 
way company  to  be  reimbursed  for  any 
moneys  necessarily  expended  in  construct- 
ing the  bridge  in  question  is,  we  think,  con- 
cluded by  former  decisions  of  this  court. 
.  .  .  The  railway  company  accepted  its 
franchise  from  the  state  subject  necessarily 
to  the  condition  that  it  would  conform  at 
its  own  expense  to  any  regulations  not  ar- 
bitrary in  their  character,  as  to  the  open- 
ing or  use  of  streets,  which  had  for  their 
object  the  safety  of  the  public,  or  the  pro- 
motion   of    the    public    convenience,    and 
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which  might,  from  time  to  time,  be  estab- 
lished by  the  municipality,  when  proceed- 
ing   under    legislative     authority,    with  in 
whose   limits   the   company's   business   was 
conducted.     This  court  has  said  that  'the 
power,  whether  called  police,  goTernmental, 
or  legislative,  exists  in  each  state,  by  ap- 
propriate enactments  not  forbidden  by  its 
own  Constitution  or  by  the  Constitution  of 
the  United  States,  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  cor- 
porations within  its  jurisdiction,  and  there- 
fore to  provide  for  the  public  convenience 
and  the  public  good.' "    Cincinnati,  I.  &  W. 
R.  Co.  V.  Connersville,  218  U.  S.  336,  54 
L.  ed.  1060,  31  Sup.  Ct.  Rep.  93,  20  Ann. 
Cas.  1206. 

Under  this  rule  as  applied  in  the  Indiana 
case, — and  this  is  clearly  the  same  rule  as 
that  announced  in  this  state  in  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  supra, — if  the  city  of  Minneapolis  were 
opening   a    street    under    the    tracks    and 
through  the  embankment  of  the  appellant 
railway  company,  the  company  would  not 
be  entitled  to  compensation  for  the  neces- 
sary bridge.    It  is  clear  that  no  distinction 
in  law  exists  between   such   supposed   im- 
provement and '  the  one  actually  proposed 
to  be  made.    Each  is  a  public  way  opened 
below  the  tracks  through  the  embankment 
of  the  railway  company,  making  necessary 
a  bridge  to  support  the  tracks.     It  would 
be  no  more  possible  for  the  railway  com- 
pany to  reconstruct  its  railway  across  such 
a  street  without  a  bridge  than  it  is  to  carry 
its  railway  over  the  proposed  canal  without 
a  bridge.    No  property  right  of  the  railway 
company  can  be  interfered  with  by  the  re- 
moTal  of  its  supporting  embankment  for  a 
waterway,  that  is  not  interfered  with  to  the 
tame  extent  by  the  removal  of  the  embank- 
ment for  a  landway.     Even  the  superficial 
facts  concerning  the  two  ways  differ  little. 
The  proposed  way  here  involved  has  two 
walks  under  the   tracks   through  the   em- 
bankment, the  reasonable  necessitv  of  which 
is  conceded.     These  walks  make  necessary 
A  bridge.    Tlie  fact  that  the  public  has  de- 
termined that  it  will  be  better  served  by 
«  portion  of  the  way  being  water  instead 
of  land    cannot,    on    any    legal    principle, 
sbift  the  burden  of  a  required  bridge  from 
tlw  railway  company  to  the  public.     The 
railway  company  is  not  vested  with  a  prop- 
erty right  that   can   discriminate   between 
public  travel   passing  under  its  tracks  on 
wheels  and  in  boats.     The  superficial  dif- 
ferences could   be   further   lessened  bv   as- 
Burning  that  a  driveway  had  been  laid  out 
tlon^  the  canal  crossing  the  right  of  way, 
or  that  a  waterway  was  extended  to  each 
lide  of  the  right  of   way  with  a  portage 
beneath  the  tracks. 
51  LR.A.(N.8.)  16 


Nor  is  the  general  rule  requiring  railway 
companies  to  adjust  their  tracks  to  public 
improvements  when  the  public  convenience 
or  welfare  requires  limited  in  its  applica- 
tion to  traveled  ways.  In  Chicago,  B.  & 
Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  60  L. 
ed.  596,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175,  was  involved  the  question  of  the 
right  to  compel  a  railway  company  to  en- 
large a  bridge,  without  compensation,  to 
permit  the  passage  down  a  natural  water- 
way of  waters  collected  by  a  system  of 
drainage.  The  railway  company  had  for 
years,  at  a  point  where  its  tracks  cross  a 
creek,  maintained  a  suitable  culvert  suf- 
ficient to  allow  the  passage  of  the  waters 
naturally  flowing  in  the  creek.  Drainage 
commissioners,  having  determined  to  drain 
a  large  district  into  and  through  the  creek 
in  order  to  reclaim  and  make  tillable  wet 
lands,  notified  the  railway  company  to  en- 
large and  widen  the  culvert  through  its 
right  of  way.  The  company  refused  to  com- 
ply with  this  requirement  unless  compen- 
sated for  the  expense  incurred.  The  court, 
in  holding  that  the  company  might  be  re- 
quired to  construct  the  abutments  and 
bridge  without  compensation,  stated:  "The 
learned  counsel  for  the  railway  company 
seem,  to  think  that  the  adjudications  relat- 
ing to  the  police  power  of  the  state  to 
protect  the  public  health,  the  public  morals, 
and  the  public  safety  are  not  applicable, 
in  principle,  to  cases  where  the  police  power 
is  exerted  for  the  general  well-being  of  the 
community,  apart  from  any  question  of 
the  public  health,  the  public  morals,  or  the 
public  safety.  Hence,  he  presses  the  thought 
that  the  petition  in  this  case  does  not,  in 
words,  suggest  that  the  drainage  in  ques- 
tion has  anything  to  do  with  the  health 
of  the  drainage  district,  but  only  avers  that 
the  system  of  drainage  adopted  by  the  com- 
missioners will  reclaim  the  lands  of  the 
district,  and  make  them  tillable  or  fit  for 
cultivation.  We  cannot  assent  to  the  view 
expressed  by  counsel.  We  hold  that  the 
police  power  of  a  state  embraces  regula- 
tions designed  to  promote  the  public  con- 
venience or  the  general  prosperity,  as  well 
as  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety.  ...  If  the  injury  complained 
of  is  only  incidental  to  the  legitimate  exer- 
cise of  governmental  powers  for  the  public 
good,  then  there  is  no  taking  of  property 
for  the  public  use,  and  a  right  to  compensa- 
tion, on  account  of  such  injury,  does  not 
attach  under  the  Constitution.  Such  is 
the  present  case." 

In  Chicago  &  E.  R.  Co.  v.  Luddington, 
175  Ind.  36,  91  N.  E.  939,  93  N.  E.  273, 
it  is  held  that  the  rule  applicable  to  high- 
ways  is  also   applicable  to  public  -ditches 
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established  acrow  the  right  of  way  of  a  rail- 
way company,  and  that  compensation  need 
not  be  made  to  the  railway  company  to 
cover  the  cost  of  a  bridge  made  necessary 
to  carry  its  tracks  over  the  ditch.  In 
Chicago,  B.  &  Q.  R.  Co.  v.  Appanoose  Coim- 
ty  (8th  C.)  104  C.  C.  A.  573,  31  L.R.A. 
(N.8.)  1117,  182  Fed.  291,  it  is  held:  "In 
proceedings  to  condemn  right  of  way  for 
a  public  drainage  ditch  across  a  railroad, 
the  company  is  not  entitled  to  be  awarded 
as  damages  the  expense  of  building  a  new 
bridge  over  the  ditch,  but  its  damages  are 
confined  to  the  value  of  the  easement 
across  its  right  of  way,  regardless  of 
whether  or  not  the  ditch  follows  a  natural 
water  course  over  its  right  of  way." 

In  West  Chicago  Street  R.  Go.  v.  People, 
214  111.  9,  73  N.  £.  393,  Id.,  201  U.  S.  500, 
50  L.  ed.  845,  26  Sup.  Ct.  Rep.  518,  and  in 
Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct.  Rep. 
367,  the  duty  of  a  railway  company  to 
adapt,  without  compensation,  its  tracks  to 
changes  made  in  navigable  streams,  is  af- 
firmed. In  the  latter  case  this  language 
is  adopted:  "The  duty  of  a  railroad  to  re> 
store  a  stream  or  highway  which  is  crossed 
by  the  line  of  its  road  is  a  continuing  duty ; 
and  if,  by  the  increase  of  population  or 
other  causes,  the  crossing  becomes  inade- 
quate to  meet  the  new  and  altered  condi- 
tions of  the  country,  it  is  the  duty  of  the 
railroad  to  make  such  alterations  as  will 
meet  the  present  needs  of  the  public." 

In  New  Orleans  Gaslight  Co.  v.  Drainage 
Commission,  ]97  U.  S.  453,  49  L.  ed.  831, 
25  Sup.  Ct.  Rep.  471,  another  application 
was  made  of  the  same  general  rule.  A  gas 
company  had  laid  its  pipes  in  the  streets 
of  the  city,  under  a  franchise,  at  the  place 
indicated  by  the  public  authorities.  After- 
wards the  city  established  a  drainage  sys- 
tem, the  construction  of  which  required  a 
change  in  the  location  of  the  gas  pipes.  It 
was  held  that  the  company  property  was 
not  taken  or  injured  by  the  requirement  of 
such  change,  for  the  reason  assigned,  among 
others:  "When  it  located  its  pipes  it  was 
at  the  risk  that  they  might  be,  at  some 
future  time,  disturbed,  when  the  state 
might  require  for  a  necessary  public  use 
that  changes  in  location  be  made.  ...  In 
complying  with  this  requirement  at  its  own 
expense,  none  of  the  property  of  the  gas 
company  has  been  taken,  and  the  injury 
sustained  is  damnum  absque  injuria." 

It  appears  from  these  cases — and  many 
other  similar  cases  might  be  referred  to — 
that  the  principle  announced  by  this  court 
in  State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  98  Minn.  380,  28  L.R.A.(N.S.) 
298,  120  Am.  St.  Rep.  581,  108  N.  W.  261, 
8  Ann.  Cas.  1047,  while  there  applied  to  the 
J)l  L.R.A.(N.S.) 


requirement  of  a  safety  device  at  a  street 
and  railway  crossing,  is  not  limited  either 
to  the  requirement  of  safety  devices  or  to 
crossings  of  streets  and  railway  tracks,  but 
is  broadly  applicable  to  public  improve- 
ments crossing  the  railway  tracks  when- 
ever, to  permit  such  crossing,  the  conven- 
ience or  welfare,  as  well  as  the  health  or 
safety,  of  the  public,  requires  a  reasonable 
readjustment  by  the  company  of  the  means 
for  supporting  its  tracks.  Under  modem 
conditions  railway  companies  are  pioneers 
in  development.  Railroads  are  constructed 
usually  in  advance  of  the  public  ways  and 
improvements  made  necessary  by  subsequent 
settlements.  The  railroad  is  thus  first  con- 
structed making  provision  for  existing  land 
and  water  ways,  but  without  reference  to 
subsequent  improvements.  By  such  con- 
struction natural  conditions  are  changed. 
Solid  embankments  may  be  erected  across 
lowlands,  or  deep  cuts  made  through  higher 
lands.  But  it  is  now  clearly  established  in 
this  state,  as  in  most  states,  that  the  com- 
pany so  builds  its  road  subject  to  the  re- 
served right  of  the  public  to  lay  out  high- 
ways, locate  drains,  or  establish  or  improve 
waterways  across  the  company's  right  of 
way  when  the  necessity  therefor  arises. 
For  the  property  taken  in  making  such  im- 
provements compensation  must  be  made, 
ijut  for  the  incidental  expense  in  making 
reasonable  changes  in  the  method  of  carry- 
ing its  tracks  over  such  improvements, 
when  public  safety,  health,  convenience,  or 
welfare  requires  such  change,  no  compensa- 
tion can  be  claimed  by  the  railway.  Such 
change  is  required  under  the  reserved  or 
police  power  of  the  state. 

In  the  instant  case  the  railway  company 
constructed  and  placed  its  rail  on  a  16-foot 
embankment  along  a  strip  of  land  600  feet 
wide  separating  two  navigable  lakes,  con- 
fining a  natural  water  course  between  the 
lakes  in  a  pipe  through  such  embankment. 
The  company,  by  such  construction,  did  not 
acquire  such  a  property  right  in  maintain- 
ing its  tracks  on  the  embankment  that  it  is 
entitled  to  compensation  for  the  cost  of  a 
necessary  bridge  to  carry  its  tracks  over  a 
public  way  thereafter  duly  established 
across  its  right  of  way.  The  public  right 
to  lay  out  such  way,  though  asserted  sub- 
sequent in  time  to  the  construction  of  the 
road,  is  so  far  the  prior  and  superior  right 
that  the  company  is  required  to  make  such 
reasonable  readjustment  of  its  tracks  as  is 
necessary  to  permit  of  the  safe  and  con- 
venient use  of  the  public  way.  The  require- 
ment of  such  readjustment  is  not  a  tak- 
ing or  injuring  of  property,  but  rests  on 
the  exercise  of  the  reserved  or  police  power 
of  the  state.  The  proposed  way  is  made  up 
of  a  waterway  and  walks  on  each  side.    The 
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waterway  takes  the  place  of  the  existing 
natural  water  course,  and  becomes,  like  the 
lakes  it  connects,  public  navigable  Avater. 
A  bridge  to  carry  the  railway  tracks  over 
this  way  is  a  necessary  incident  of  its  use 
by  the  public,  and  is  required  by  public 
convenience  and  welfare.  These  facts  clear- 
ly bring  the  instant  case  within  tne  gen- 
eral principle  announced  in  State  ex  rel. 
Minneapolis  ▼.  St.  Paul,  M.  &  M.  R.  Co. 
supra,  and  within  the  applications  of  that 
principle  as  repeatedly  made  by  the  au- 
thorities in  the  Federal  and  state  courts. 

It  follows  that  the  trial  court  properly 
refused  to  include  in  the  compensation  al- 
lowed the  railway  company  the  item  of  the 
cost  of  a  bridge — exclusive  of  ornamental 
features —  required  to  carry  the  tracks  of 
the  railway  company  over  the  newly  estab- 
lished public  way. 

Judgment  aflSrmed. 

Start,  Ch.  J.,  dissenting! 

I  dissent.  The  short  facts  are  these: 
Lake  Calhoun  and  Lake  of  the  Isles,  mean- 
dered lakes  within  the  territorial  limits  of 
the  city  of  Minneapolis,  are  separated  by 
a  narrow  strip  of  land  600  feet  in  width  at 
its  narrowest  point.  The  appellant  owns 
t  strip  of  land  100  feet  wide  along  the 
entire  length  of  the  strip  separating  the 
lakes,  whereon  it  has  constructed  its  rail- 
road bed  and  embankment,  which  are  some 
16  feet  in  height,  and  laid  its  track  there- 
on. The  respondent  city  has  acquired  the 
shores  of  the  lakes  for  park  purposes,  and 
s^ks  to  acquire,  by  the  exercise  of  the 
(K)wer  of  eminent  domain,  the  right  to  con- 
struct a  canal  and  a  walk  on  each  side 
thereof,  through  a  strip  100  feet  in  width  of 
such  tract,  to  connect  the  waters  of  the 
lakes.  This  will  materially  enhance  the 
public  use  of  the  lakes  for  pleasure  and  ice 
boating,  skating,  and  like  uses.  The  taking 
of  appellant's  land  for  the  canal  will,  for 
all  practical  purposes,  divide  it  into  two 
parts,  and  necessitate  the  construction  of  a 
bridge  over  the  canal  to  connect  the  separat- 
ed parts  of  its  land,  and  thereby  restore 
its  roadbed  to  its  original  condition  of 
safety  and  utility.  The  two  lakes  are  not 
connected  by  any  natural  water  course, 
except  that,  at  a  point  59  feet  east  of  the 
center  line  of  the  proposed  canal,  where  it 
will  cross  appellant's  right  of  way,  there  is 
a  small  water  course,  the  waters  of  which, 
eoming  from  Lake  of  the  Isles,  are  dis- 
charged into  I^ke  Calhoun  through  a  pipe 
3  feet  in  diameter  placed  under  the  appel- 
lant's railroad  bed.  When  the  canal  is 
constructed,  this  water  course  and  pipe  will 
be  useless,   and   they,  can   be   closed. 

The  question  presented  by  the  record  is 
whether  the  appellant  is  entitled  to  have 
51  L.R.A.(N.S.) 


included,  in  the  assessment  of  its  damages 
for  the  taking  and  damaging  of  its  prop- 
erty, 80  taken  for  a  public  use,  the  neces- 
sary cost  of  constructing  a  bridge  over  the 
canal  so  as  to  connect  the  parts  of  its  road- 
bed divided  by  the  canal.  The  contention 
of  the  city,  which  the  court  sustains,  is 
that  the  appellant  is  not  entitled  to  have 
included  in  its  damages  such  cost,  for  the 
reason  that  public  safety,  convenience,  and 
welfare  require  the  construction  of  the 
bridge;  hence  in  the  exercise  of  the  police 
power,  the  uncompensated  duty  of  building 
the  bridge  may  be  imposed  upon  the  appel- 
lant. It  must  be  conceded  that  if  the  bridge 
in  this  case  is  a  necessary  safety  device,, 
to  protect  the  public  from  the  dangers  aris- 
ing from  railway  grade  crossings  over  pub- 
lic ways,  the  uncompensated  duty  of  con- 
structing and  maintaining  it  may,  in  the 
exercise  of  the  police  power,  be  imposed  up- 
on the  appellant.  The  question,  however, 
is:  Do  the  special  facts  of  this  case  bring 
it  within  the  rule  stated?  How  can  the 
bridge  in  any  manner  conserve  the  safety 
of  the  public  in  using  the  canal?  There 
can,  from  the  very  nature  of  the  case,  be 
no  grade  crossing  of  a  railroad  and  a  canal. 
Nor  cUn  the  construction  of  this  bridge 
promote  in  any  manner  public  convenience 
or  welfare,  for  the  sole  necessity  for  and 
function  of  the  bridge  will  be  to  connect 
the  parts  of  the  appellant's  land  which  will 
be  separated  by  the  canal,  and  thereby  re- 
store the  roadbed  to  its  original  condition 
of  safety  and  utility. 

The  court  in  its  opinion  seem  to  attach 
much  importance  to  the  fact  that  there  is 
to  be  a  walk  on  each  side  of  the  canal.  I 
am  unable  to  understand  how  such  fact  can 
be  regarded  as  specially  weighty.  The 
walks  are  a  mere  incident  to  the  canal,  and 
if  the  bridge  is  not  essential  as  a  safety  de- 
vice to  the  canal  proper,  it  cannot  be  as  to 
the  walks  on  each  side  of  it.  Again,  the 
facts  of  this  case  do  not  present  any  ques- 
tion of  the  safety  of  navigation,  or  of  a 
natural  water  course  to  fane  widened  or 
deepened,  or  of  the  obstruction  of  navigable 
waters,  or  of  public  drainage.  We  have  sim- 
ply the  question  whether  the  state  may,  in 
the  exercise  of  its  police  power,  take  dry 
land  for  the  purpose  of  creating  an  artifi- 
cial water  course  without  any  compensa- 
tion except  the  mere  value  of  the  land  taken. 
It  is  true  that,  when  the  right  to  convert 
such  land  into  an  artificial  water  course 
is  once  secured  by  the  exercise  of  the  pow- 
er of  eminent  domain  and  the  payment  of 
just  compensation,  the  waters  of  the  arti- 
ficial course  become  public  waters,  and  the 
right  of  public  navigation  thereof  para- 
mount, but  not  before.  In  the  very  nature 
of  the  case  the  doctrine  of  the  paramount 
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right  of  public  navigation  cannot  have  any 
application  to  dry  land  in  case  the  state 
tteeks  to  take  it  by  the  exercise  of  the  power 
of  eminent  domain,  in  order  to  convert  it 
into  an  artificial  water  course.  Any  at- 
tempt to  assess  the  appellant's  damages  for 
taking  its  land  for  the  creation  of  an  arti- 
ficial water  course,  on  the  basis  of  rights 
and  benefits  which  will  accrue  to  the  public 
after  it  has  secured  the  right  to  take  the 
land  and  convert  it  into  a  canal,  would 
violate  the  plainest  principles  of  natural 
justice. 

I  am,  therefore,  of  the  opinion  that  the 
uncompensated  duty  of  constructing  the 
bridge  here  in  question  cannot,  upon  the 
particular  facts  of  this  case,  be  imposed  up- 
on the  appellant  in  the  exercise  of  the  police 
power  of  the  state,  and  that  the  cost  of 
the  bridge  ought  to  have  been  included  in 
its  damages.  In  reaching  this  conclusion 
I  am  not  unmindful  of  the  fact  that  the 
police  power  is  an  essential  and  beneficent 
attribute  of  sovereignty,  the  exercise  of 
which,  pursuant  to  valid  legislative  au- 
thority, cannot  be  controlled  by  the  courts. 
But  when,  as  is  too  often  the  case,  such 
power  is  invoked  to  justify  the  confiscation 
of  private  property  for  public  use  in  vio- 
lation of  constitutional  guaranties,  the 
courts  may  and  must  interfere  for  the  pro- 
tection of  the  citizens'  constitutional  rights. 
The  police  power  cannot  be  used  as  a  mask 
for  removing  private  property  from  the  pro- 
tection of  the  Constitution. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  February  24,  1914  (232  U. 
S.  430,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  400). 
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STATE  OF  MINNESOTA,  Respt., 

V. 

MINNEAPOLIS  MILK  COMPANY  et  al., 

Appts. 

(Two  Cases.) 

(124  Minn.  34,  144  N.  W.  417.) 

Indictment  —  matters  of  description. 

1.  Matters  of  description  or  inducement 

Headnotes  by  Brown,  Ch.  J. 


need  not  be  stated  with  the  same  particu- 
larity in  an  indictment  charging  the  com- 
mission of  a  crime,  as  the  facts  constituting 
the  essential  elements  of  the  crime  itself 
are  required  to  be  stated. 

Same  —  combination. 

2.  An  indictment  under  §  5168,  Rev.  Laws 
1905,  charging  that  defendants,  several  per- 
sons and  corporations,  were  "jointly  and 
severally''  engaged  in  a  certain  occupation, 
and  in  violation  of  the  statute  formed  a 
combination  for  the  purpose  of  increasing 
the  price  of  their  prcMiucts,  construed,  and 
held  to  charge  that  defendants  were  to  some 
extent  independent  dealers,  and  not  jointly 
associated  in  business  as  one  concern. 

Statute  •^  construction  ^  rnles. 

3.  The  language  of  a  statute  is  to  be  con- 
strued in  harmony  with  the  ordinary  rules 
of  grammar,  except  only  when  such  con- 
struction will  lead  to  a  result  obviously 
contrary  to  the  intention  of  the  legislature. 

Conspiracy  —  monopoly  —  penalty. 

4.  For  the  violation  of  §§  5168  and  5169, 
Rev.  Laws  1905,  by  entering  into  a  combina- 
tion with  others  to  raise  the  price  of  com- 
modities offered  for  sale  by  those  forming 
the  combination,  the  domestic  corporation 
is  not  subject  to  the  penalty  imposed  by 
§  5168,  but  only  to  the  penalty  of  forfeiture 
of  its  charter  as  prescribed  by  §  5169. 

Same  —  forfeiture  of  charter. 

5.  The  original  statute,  chapter  339, 
Laws  1899,  imposed  both  fine  and  forfei- 
ture of  charter,  but  the  Revision  of  1905 
(§§  5168,  5169)  changed  the  statute  in 
that  respect,  thereby  making  the  penalty 
of  forfeiture  of  the  charter  the  exclusive 
punishment  as  to  domestic  corporations. 

Same  —  justiflcation. 

6.  A  violation  of  the  statute  by  the  for- 
mation of  a  combination  to  do  the  acts  pro- 
hibited cannot  be  excused  .hj  facts  tending 
to  justify  the  act,  and  which  would  have 
been  proper  and  legal  had  the  members 
thereof  acted  independently  of  the  com- 
bination. 

Same  —  raising  price  —  necessity. 

7.  A  combination  of  several  persons  and 
corporations,  all  independent  dealers  in 
milk  and  cream,  to  raise  and  increase  the 
price  thereof,  is  a  violation  of  the  statute, 
though  the  increased  price  was  necessary  to 
afford  them  a  profit. 

Trial  ^  cross-examination  —  discretion. 

8.  The  credibility  of  an  expert  witness  is 
ordinarily  to  be  tested  by  his  cross-examina- 
tion, and,  though  it  may  be  proper  to  do  so 
by  the  testimony  of  another  expert  specially 
qualified  in  respect  to  the  subject-matter,  the 


Sote.  ^  NecesHity  or  'beneficent  ptirpone 
as  excuse  or  justification  for  comhina' 
tion  to  raise  price  of  commodity. 

The  foregoing  question  has  apparently 
not  been  raised,  at  least  in  this  exact  form, 
in  any  other  case. 

In  Com.  V.  Bavarian  Brewing  Co.  112  Ky. 
925,  66  S.  W.  1016,  for  reasons  very  similar 
51  L.R.A.(N.8.) 


to  those  set  forth  in  State  v.  Minneapolis 
Milk  Co.,  the  court  holds  untenable  the 
claim  that  the  combination  of  brewing  com 
panies  was  not  an  unlawful  monopoly  under 
the  Kentucky  statute,  because  the  purpose 
was  to  raise  the  price  of  beer,  and,  since 
beer  was  harmful  and  injurious,  the  object 
was  a  laudable  one,  for  there  would  be  less 
beer  consumed  if  it  sold  at  a  higher  price 
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extent  to  which  the  examination  of  such 
other  expert  may  be  carried  rests,  as  in  the 
case  of  cross-examination,  in  the  sound  dis- 
cretion of  the  court. 

Evidence  -»  snlBciency. 

9.  Evidence  held  to  support  the  verdict, 
that  no  errors  were  committed  by  the  trial 
court  in  its  rulings  upon  the  admission  or 
exclusion  of  evidence,  or  in  its  charge  to 
the  jury. 

(Hallam,  J.,  dissents.) 

(December  12,  1913.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty  denying  their  separate  motions  for  a 
new  trial  of  an  action  in  which  they  were 
convicted  of  conspiracy  to  raise  the  price 
of  milk  and  cream  in  violation  of  statute. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brooks  &  Jamison  for  appel- 
lants. 

Messrs.  Lyndon  A.  Smith,  Attorney 
General,  James  Robertson,  Mathias 
Baldwin,  and  John  F.  Bonner,  for  the 
State: 

A  corporation  is  subject  to  indictment 
under  §  5168,  Rev.  Laws  1905. 

People  V.  Detroit  White  Lead  Works.  82 
Mich.  471,  9  L.R.A.  722,  46  N.  W.  735; 
State  V.  Belle  Springs  Creamery  Co.  83 
Kan.  389,  —  L.R.A.(N.S.)  — ,  111  Pac. 
474;  Southern  R.  Co.  v.  State,  125  Ga.  287, 
114  Am.  St.  Rep.  203,  54  S.  E.  ]60,  5  Ann. 
Cas.  411;  United  States  v.  Union  Supply 
Co.  215  U.  S.  50,  54  L.  ed.  87,  30  Sup.  Ct. 
Rep.  15;  Com.  v.  Graustein  &  Co.  209  Mass. 
38,  95  N.  E.  97;  Com.  v.  Boston  Advertis- 


ing Co.  188  Mass.  348,  69  L.R.A.  837,  108 
Am.  St.  Rep.  494,  74  N.  E.  601;  Com.  v. 
New  York  C.  &  H.  R.  R.  Co.  206  Mass. 
417,  92  N.  E.  766,  19  Ann.  Cas.  529;  State 
V.  Eastern  Coal  Co.  29  R.  1.  254,  132  Am. 
St.  Rep.  817,  70  Atl.  1,  17  Ann.  Cas.  96; 
United  States  v.  MacAndrews  &  F.  Co.  149 
Fed.  823;  United  States  v.  John  Kelso  Co. 
86  Fed.  304;  Overland  Cotton  Mill  Co.  v. 
People,  32  Colo.  263,  105  Am.  St.  Rep. 
74,  75  Pac.  924;  Union  Colliery  Co.  v.  Reg. 
31  Can.  S.  C.  81,  2  B.  R.  C.  222. 

I 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendants,  with  other  persons  and  cor- 
porations, were  jointly  indicted  by  the 
grand  jury  of  Hennepin  county,  and  there- 
by charged  with  a  conspiracy  to  raise  the 
price  of  milk  and  cream  in  violation  of 
§  5168,  Rev.  Laws  1905.  A  separate  trial 
was  had  as  to  defendants  Ruhnke  and  the 
Minneapolis  Milk  Company,  a  corporation^ 
a  verdict  of  guilty  was  returned  by  the 
jury,  and  defendants  appealed  from  orders 
denying  their  separate  motions  for  a  new 
trial. 

The  assignments  of  error  present  the 
questions:  (1)  Whether  the  indictment 
states  facts  constituting  a  public  offense; 
(2)  whether  the  defendant  corporation  is 
indictable  under  the  particular  statute,  and 
subject  to  the  fine  imposed  by  §  5168;  (3) 
whether  there  were  'any  errors  in  the  ad- 
mission or  exclusion  of  evidence  on  the 
trial  below,  or  errors  in  the  instructions  or 
refusals  to  instruct  the  jury;  and  (4) 
whether  the  evidence  is  sufficient  to  sustain 


than  if  it  were  sold  for  a  less  amount.  The 
court  said  that  the  statute  prohibiting  any 
combination  for  the  purpose  of  regulating, 
controlling,  or  fixing  the  price  of  any  mer- 
chandise, manufactured  articles,  or  prop- 
erty of  any  kind,  made  no  exceptions,  and 
the  court  would  likewise  refuse  to  make 
any  exceptions  thereto. 

In  International  Harvester  Co.  v.  Mis- 
sonri,  234  U.  S.  199,  68  L.  ed.  — ,  34  Sup.  Ct 
Rep.  859,  affirming  237  Mo.  369,  141  S.  W. 
672,  it  is  held  that,  although  it  is  found  as 
a  fact  that  the  combination  complained  of 
is  a  benefit,  and  not  an  injury,  to  the  public, 
this  fact  constitutes  no  defense  where  the 
statute  makes  unlawful  all  combinations, 
the  purpose  of  the  statute  being  to  secure 
competition,  and  preclude  combinations 
which  tend  to  defeat  it.  The  court  said 
that  it  is  too  late  in  the  day  to  assert 
against  statutes  which  forbid  combinations 
of  competing  companies,  that  a  particular 
combination  was  induced  by  good  intentions, 
and  has  had  some  good  effect. 

A  somewhat  similar  question  was  raised 
in  R»?eves  v.  Decorah  Farmers'  Co-op.  Soc. 
_  I^wa,  — ,  44  L.R.A.(N.S.)  1104,  140  N. 
51  L.R.A.(N.S.) 


W.  844,  holding  that  an  organization  of 
farmers  for  the  purpose  of  creating  a  live 
stock  market  at  a  certain  shipping  point, 
was  an  illegal  combination  within  the  Iowa 
anti-trust  statute,  although  the  object  of  the 
combination  was  apparently  to  obtain,  as 
far  as  possible,  for  the  producer  the  fulf 
price  paid  by  the  consumer,  thereby  elimin- 
ating the  profit  of  the  middle  man. 

In  Kentucky  a  statute  making  lawful: 
combinations  or  pools  among  farmers  for 
the  purpose  of  disposing  of  their  produce 
at  a  price  not  above  its  actual  value,  i» 
held  to  be  valid.  Owen  County  Bur  lev 
Tobacco  Soc.  v.  Brumback,  128  Ky.  137,  107 
S.  W.  710. 

And,  accordingly,  a  combination  of 
farmers  is  held  valid,  although  one  of  the 
purposes  is  to  form  a  selling  agency  in 
order  to  secure  remunerative  prices  for 
their  products.  Louisville  &  N.  R.  Co.  v. 
Bur  ley  Tobacco  Co.  147  Ky.  22,  143  S.  W. 
1040. 

And  combinations  among  other  concerns- 
for  the  purpose  of  securing  the  actual 
value  of  their  products  are  likewise  valid. 
Com.  V.  International  Harvester  Co.  131  Ky. 


246 


MINNESOTA  SUPREME  COURT. 


the  conviction  of  eitlier  defendant.  We  dis- 
pose of  these  questions  in  the  order  stated. 

1.  The  statute  upon  which  the  indict- 
ment is  founded,  speaking  generally,  pro- 
vides that  any  person  or  association  of 
persons  who  enter  into  any  pool,  trust, 
agreement,  or  combination,  with  any  person 
or  association,  corporate  or  otherwise,  in  re- 
straint of  trade,  which  tends  in  any  way  or 
degree  to  limit,  fix,  control,  maintain,  or 
regulate  the  price  of  any  article  of  trade 
bought  and  sold  within  the  limits  of  the 
fltate,  or  which  limits  and  prevents  compe- 
tition in  the  sale  ot  purchase  thereof,  or 
which  tends  or  is  designed  so  to  do.  shall 
be  guilty  of  a  felony  and  punished  by  fine 
or  imprisonment  as  therein  provided.  Rev. 
X.aw8  1906,  §  6168. 

Six  separate  corporations  and  eight  in- 
dividuals were  accused  by  the  indictment 
of  the  violation  of  the  statute.  It  is 
charged  by  the  indictment  that  on  the  20th 
day  of  September,  1912,  at  Minneapolis, 
this  state,  the  defendants  controlled  and 
did  a  large  percentage  of  the  trade  in  milk 
and  cream  in  said  city,  and  that  they  "joint- 
ly and  severally"  bought  and  sold  large 
quantities  of  such  milk  and  cream,  and 
were  able  to  limit,  control,  and  regulate  the 
price  of  said  commodities,  and  for  a  long 
time  prior  to  the  date  named  were  selling 
and  disposing  of  the  same  at  the  prices 
stated;  that  on  said  date  defendants  wilful- 
ly and  unlawfully  entered  into  a  pool,  trust, 
agreement,  and  understanding,  each  with 
all  the  others,  for  the  purpose  of  prevent- 
ing competition  in  the  sale  of  milk  and 
cream,  as  well  as  to  limit  and  fix  the  price 
thereof,  and  did  then  and  there,  in  pursu- 


ance of  such  conspiracy,  raise  the  price  of 
milk  and  cream  from  the  price  theretofore 
demanded  for  the  same.  The  indictment 
contains  other  allegations,  but  the  fore- 
going is  sufficient  to  an  understanding  of 
the  question  whether  a  public  offense  ia 
stated  therein. 

The  contention  of  defendants  is  that, 
since  the  indictment  charges  that  all  the 
defendants  on  and  prior  to  the  date  named 
therein  were  '* jointly"  engaged  in  the  sale 
of  milk  and  cream,  they  cannot  be  held 
to  have  violated  the  statute  by  raising  the 
price  of  the  articles  so  jointly  sold.  If  the 
indictment  be  construed  in  harmony  with 
defendants'  claim,  the  contention  made  is 
sound;  for  if  all  these  parties  were  jointly 
engaged  in  a  common  enterprise,  and  were 
not  independent  dealers,  they  were  at  per- 
fect liberty  to  demand  such  prices  for  their 
products  as  they  pleased,  and  for  so  doing, 
even  though  they  raised  the  price,  no  charge 
of  violating  the  statute  could  be  made 
against  them.  But  we  are  of  opinion,  and 
so  hold,  that  the  indictment  should  not  be 
construed  as  charging  that  defendants  were 
jointly  engaged  in  the  particular  business. 
It  alleges  that  they  were  "jointly  and  sev- 
erally" so  engaged,  and  from  this  the  con- 
clusion naturally  follows  that  they  were 
to  some  extent  at  least  independent  deal- 
ers, and  for  the  purpose  of  regulating  and 
limiting  prices  that  they  formed  the  con- 
spiracy charged.  Though  indictments  are 
construed  strictly  and  no  intendments  in- 
dulged in  support  thereof,  a  reasonable  in- 
terpretation of  the  language  employed  in 
stating  the  offense  is  always  permissible, 
particularly   in   respect  to  matters  of  de- 


551,  133  Am.  St.  Rep.  256,  115  S.  W.  703; 
American  Seeding  Mach.  Co.  v.  Com.  152 
Ky.  689,  153  S.  W.  972. 

But  if  the  purpose  is  to  increase  the 
price  beyond  its  actual  value,  the  combina- 
tion is  unlawful.  International  Harvester 
Co.  V.  Com.  147  Ky.  564,  144  S.  W.  1064, 
International  Harvester  Co.  v.  Com.  148  Ky, 
572.  147  8.  W.  1199. 

This  Kentucky  statute  was  held  unconsti- 
tutional by  the  Supreme  Court  of  the  United 
States  in  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  216,  58  L.  ed.  — ,  34 
Sup.  Ct.  Rep.  853,  on  the  ground  that  mak- 
ing the  formation  of  combinations  for  the 
purpose  of  increasing  the  price  of  a  product 
beyond  its  actual  value,  the  test  of  legality, 
rendered  the  statute  too  uncertain  in  its 
application,  since  the  statute  offered  no 
standard  of  conduct  that  it  was  possible  to 
know.  The  court  points  out  that  the  ele- 
ments necessary  to  determine  the  imaginary 
ideal  are  uncertain,  both  in  nature  and  de- 
gree of  effect,  to  the  acutest  commercial 
mind,  and  it  is  said  that  'Hhe  very  communi- 
ty, the  intensity  of  whose  wish  relatively 
to  its  other  competing  desires  determines 
the  price  that  it  would  give,  has  to  be  sup- 
^1  L.R.A.(N.S.) 


t  posed  differently  organized  and  subject  to 
I  other  influences  than  those  under  which  it 
acts.  ...  If  business  is  to  go  on,  men 
must  unite  to  do  it,  and  must  sell  their 
wares.  To  compel  them  to  guess,  on  peril 
of  indictment,  what  the  community  would 
have  given  for  them,  if  the  continually 
changing  conditions  were  other  than  they 
are,  to  an  uncertain  extent;  to  divine  pro- 

{)hetically  what  the  reaction  of  only  partial- 
y  determinate  facts  would  be  upon  the 
imaginations  and  desires  of  purchasers,  ia 
to  exact  gifts  thai  mankind  does  not  pos* 
sess."  To  render  more  effective  combina^ 
tinns  among  farmers  and  producers,  it 
was  providea  by  statute  that  persons  enter- 
ing into  such  a  combination  should  not  dis- 
pose of  their  crop  without  the  consent  of 
the  agents  of  the  combination,  and  the  vio- 
lation of  this  provision  was  made  an  offense 
punishable  by  fine.  A  conviction  under  this 
statuttN  sustained  in  Collins  v.  Com.  141 
Ky.  564,  133  S.  W.  233,  was  reversed  by  the 
United  States  Supreme  Court,  234  U.  S. 
634,  58  L.  ed.  —,  34  Sup.  Ct.  Rep.  924,  on 
the  ground  of  the  illegality  of  the  statute, 
pointed  out  in  International  Harvester  Go. 
V.  Plentucky,  supra.  A.  G.  S. 
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flcription  or  inducement.  2  Dunnell's  Dig. 
29;  22  Cyc.  300;  State  ▼.  May  berry,  48  Me. 
218.  The  allegations  of  the  indictment  rel- 
ative to  the  nature  of  the  business  con- 
ducted by  defendants,  and  that  they  were 
'^jointly  and  severally*'  engaged  therein, 
are  matters  of  description  or  inducement, 
and  properly  construed  as  charging  that 
they  were  to  some  extent  independent  deal- 
ers, and  not  all  jointly  associated  together 
as  one  concern.  So  construing  the  allega- 
tions, the  indictment  is  sufficient  and 
charges  a  violation  of  the  statute. 

2.  The  question  whether  a  domestic  cor- 
poration joining  in  the  violation  of  the 
statute  is  subject  to  the  penalty  imposed  by 
f  6168,  a  fine  or  imprisonment,  is  present- 
ed for  the  first  time.  Proceedings  against 
corporations  heretofore  have  been  conducted 
under  §  5169,  for  the  forfeiture  of  their 
charters.  State  v.  Duluth  Bd.  of  Trade,  107 
Minn.  516,  23  LJl.A.(N.S.)  1260,  121  N. 
W.  395;  State  v.  Creamery  Package  Co. 
110  Minn.  415,  136  Am.  St.  Rep.  514,  126 
K.  W.  126,  623.  In  the  case  at  bar  the  de- 
fendant corporation  was  proceeded  against 
under  §  5168,  and  the  contention  of  the 
state  is  that  corporations  are  subject  to  the 
double  penalty  of  a  fine  of  $500  to  $5,000, 
under  §  5168,  and  forfeiture  of  their  cor- 
porate existence  under  §  5169.  While  the 
defendant  milk  company  insists  that  it  is 
not  subject  to  criminal  prosecution  under 
§  5168,  and  that  the  only  penalty  that  may 
be  imposed  upon  it  for  a  violation  of  the 
atatute  is  a  forfeiture  of  its  charter.  The 
question  ia  one  of  legislative  intention,  to 
be  gathered  from  the  two  sections  of  the 
statute  construed  together,  and  in  connec- 
tion perhaps  with  the  prior  statutes  of 
which  those  referred  to  are  a  revision. 

It  is  not  contended  that  a  corporation  is 
not  indictable  for  a  violation  of  penal  laws, 
HT  that  it  is  exempt  from  that  sort  of  prose- 
cution and  punishment  because  it  is  not  in- 
cluded in  the  word  *'person"  in  statutes  de- 
claring that  any  person  violating  the  law 
shall  be  punished,'  and  it  is  conceded  that, 
generally  speaking,  corporations  are  includ- 
ed within  the  scope  of  such  statutes.  But 
it  is  claimed  that  by  the  revision  of  the  par- 
ticular statutes,  the  intention  of  the  leg- 
islature to  exclude  corporations  from  the 
penalty  prescribed  by  §  5168  is  clear  and 
manifest.  In  this  we  concur.  By  this  we 
are  not  to  be  understood  as  holding  that 
a  corporation  may  not  be  indicted  and  con- 
Ticted  under  the  statute,  and  the  conviction 
made  the  basis  of  proceedings  under  §  6169 
for  the  forfeiture  of  its  charter.  In  fact, 
that  would  seem  an  orderly  and  proper  pro- 
cedure. But  we  do  hold  that  the  corpora- 
tion may  not  be  proceeded  against  under 
that  section  for  the  purpose,  if  found  guil- 
51  L.R.A.(N.8.) 


ty  of  a  violation  thereof,  of  imposing  the 
fine  there  prescribed.  In  our  view  of  the 
matter,  §§  5168  and  5169  are  perfectly  clear 
and  unambiguous,  and  there  is  no  room  for 
construction.  If  they  were  the  original 
enactment,  no  doubt  could  arise  as  to  tlie 
intention  of  the  legislature  in  respect  to 
the  penalties  imposed,  and  the  conclusion 
would  necessarily  follow,  from  the  language 
thereof,  that  separate  penalties  were  in- 
tended. The  only  doubt  in  the  matter 
arises  when  reference  is  made  to  the  prior 
statutes.  The  new  statute  is  clear;  it  be* 
comes  ambiguous  or  doubtful  only  by  re- 
ferring to  the  original  of  which  the  new 
ia  a  revision.  In  construing  a  revised  stat- 
ute a  doubt  or  ambiguity  in  its  meaning 
cannot  be  thus  raised.  Hamilton  v.  Rath- 
bone,  175  U.  S.  414,  44  L.  ed.  219,  20  Sup. 
Ct.  Rep.  155 ;  State  v.  Stroschein,  99  Minn. 
248,  109  N.  W.  235.  But,  applying  the  rule 
that  the  old  statute  may  be  referred  to,  a 
consideration  thereof  in  connection  with  the 
new  only  confirms  the  view  stated,  and  leaves 
no  fair  doubt  that  the  legislature  by  the 
last  enactment  intended  to  impose  separate 
penalties  upon  persons  and  corporations. 
The  original  statute  (chap.  359,  Laws 
1899)  covered  the  entire  subject  in  detail. 
Section  1  thereof  prohibited  generally  the 
formation  of  trusts  and  combinations  by 
persons  and  corporations,  and  declare  them 
unlawful.  Section  2  provided  that  "every 
person"  who  shall  enter  into  any  such  pro- 
hibited trust  or  combination  shall  be  pun- 
ished by  a  fine  of  not  less  than  $500 
nor  more  than  $5,000  or  by  imprison- 
ment in  the  state  prison  for  not  less 
than  three  nor  more  than  five  years.  See 
tion  3  provided  that  "any  corporation 
orgenized  under  the  laws  of  the  state,  found 
guilty  of  a  violation  of  the  statutes,  should, 
"in  addition  to  the  penalty  prescribed  by 
§  2  of  this  act,"  forfeit  its  charter,  rights, 
and  franchises.  This,  as  just  stated,  im- 
posed upon  the  domestic  corporation  double 
punishment  for  a  violation  of  the  statute. 
The  same  section  imposed  as  punishment 
upon  the  foreign  corporation  banishment 
from  the  state  only.  Section  7  provides 
that  the  word  "person"  as  used  in  the  act 
should  include  corporations. 

If  these  various  provisions  of  the  stat- 
ute had  been  carried  forward  unchanged 
into  the  Revision  of  1905,  there  could  be 
no  question  of  the  correctness  of  the  posi- 
tion of  the  state,  for  it  is  clear  that  double 
punishment  for  the  guilty  corporation  was 
therein  intentionally  provided  for.  They 
were  not,  however,  carried  forward  in  the 
form  as  originally  enacted,  but  substantial 
changes  were  made  which  point  to  but  one 
conclusion,  namely,  a  purpose,  as  already 
suggested,  to  change  the  law.    The  original 
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statute  contained  several  sections  and  cov- 
ered the  subject  of  trusts  and  combinations 
in  some  detail.    The  whole  of  that  act  was 
reduced  by  the  revision  and  included  in  two 
comprehensive    sections,    5168    and    6169, 
which  embrace  every  element  of  the  prior 
statute.      The    first    section    provides   that 
every  person  violating  the  statute  shall  be 
punished    by    fine    or    imprisonment.      The 
next  section  provides  that  every  domestic 
corporation  violating  the  act  shall,  "in  ad- 
dition  to  the  penalties  imposed  upon  the 
members  thereof"  by  §  5168,  forfeit  its  char- 
ter, rights,  and  franchises.     The  important 
change  in  the  language  of  this  section  is 
found  in  this:     The  prior  statute  imposed 
upon   domestic  corporations,  as  a  penalty 
for  a  violation  of  the  statute,  forfeiture  of 
their  charters,  "in  addition  to  the  penalty 
prescribed  in  §  2  of  this  act,"  which  was 
fine  or  imprisonment.     This  was  modified 
by  the  revision  so  as  to  impose  a  forfeiture 
of  the  charter,  "in  addition  to  the  penal- 
ties  imposed   upon   the  members  thereof." 
This  change  was  significant  and  suggestive 
only  of  a  purpose  to  relieve  the  corpora- 
tion  of   double   punishment.     The   conten- 
tion of  the  state  that  the  words  "members 
thereof,"  found  in  the  clause  last  quoted, 
has  reference  to  members  of  the  unlawful 
combination,  is  clearly  not  sound.    The  sub- 
ject-matter of  the  section  is  the  punishment 
of  domestic  corporations,  and  the  reference 
to  .  "members   thereof"   refers,   and   clearly 
was  intended  to  refer,  to  members  of  the 
corporation  with  respect  to  which  the  sec- 
tion deals.    This  harmonizes  with  the  gram- 
matical   analysis   of   the    language   of   the 
section;  and  it  is  elementary  that,  in  con- 
struing  a   statute,   the   ordinary    rules   of 
grammar  will  be   applied,  except   when   a 
manifest  injustice  will  follow,  or  a  result 
reached  which  is  obviously  at  variance  with 
the  legislative  intent.    This  particular  stat- 
ute  does   not   come   within   the   exception. 
The  language  thereof  is  clear.     And  while 
a  change  in  the  language  of  a  revised  stat- 
ute does  not  necessarily  indicate  an  inten- 
tion to  alter  the  law,  and  the  presumption 
is  that  no  such  purpose  was  intended,  where 
a  change   as  clear  and  significant  as  the 
one  here  involved  in  fact  modifies  the  stat- 
ute in  point  of  substance,  the  presumption 
that  no  change  was  intended  must  yield  to 
the  fact.     Farmers'  Co-op.  Elevator  Co.  v. 
Enge,  122  Minn.  316,  142  N.  W.  328.    Cor- 
porationid   act   only   through    their   oflicers 
and  members,  and  such  officers  and  members 
for  a  violation  of  the  statute  are  punish- 
able as  individuals  under  §  5168.    The  for- 
mer statute,  in  so  far  as  It  imposed  double 
punishment    upon     the     corporation,    was 
undoubtedly  deemed  by  the   revision   com- 
mission too  severe,  and  the  legislature  evi- 
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dently  adopted  that  view  in  accepting  and 
enacting  the  statute  as  revised.  In  other 
words,  it  was  thought  that  the  statute  was 
a  little  drastic  in  providing  for  the  pun- 
ishment of  the  members  of  the  corporation 
by  fine,  imposing  the  same  punishment  upon 
the  corporation,  and  then  as  a  climax  de- 
claring that  the  corporation  be  put  to  death. 
Such  was  the  situation  before  the  revision, 
and  we  are  satisfied  that  the  intention  was 
to  change  the  law,  on  the  theory  that  to  im- 
pose a  fine  upon  a  corporation  was  more  or 
less  an  idle  ceremony,  and  that  a  forfeiture 
of  its  charter  would  more  effectively  prevent 
further  violations  of  the  law  by  the  guilty 
corporation.  Our  view  of  the  amended 
statute  is  sustained  by  Standard  Oil  Co.  v. 
State,  117  Tenn.  618,  10  L.R.A.(N.S.)  1015, 
100  S.  W.  705,  where  a  similar  statute  was 
construed  as  not  to  authorize  both  a  fine 
and   dissolution   of   the    corporation. 

3.  A  number  of  the  assignments  of  error 
may  be  disposed  of  together  and  without 
extended  discussion.  The  statute  condemns 
and  prohibits  the  formation  of  trusts  and 
combinations  in  restraint  of  trade,  or  for 
the  purpose  of  controlling  the  market,  or 
raising  the  price  of  commodities  of  sale. 
The  law  was  enacted  to  prevent  the  same, 
and  to  punish  those  guilty  of  its  violation. 
In  a  case  like  that  at  bar,  where  the  charge 
is  the  formation  of  a  combination  between 
several  persons  and  corporations  to  increase 
the  price  of  products  sold  and  dealt  in  by 
each,  it  would  seem  unimportant  that  an 
increase  of  price  was  justified,  either  in 
view  of  the  cost  of  production  or  other 
circumstances  which  might  justify  the  in- 
dividual to  demand  more  for  his  goods. 
The  statute  was  not  designed  as  means  for 
the  regulation  of  the  public  market,  nor  as 
an  attempt  to  control  the  price  of  goods 
offered  for  sale,  but  rather  to  check  the 
tendency  toward  monopolization,  and  to 
prohibit  several  dealers  from  combining  to- 
gether, the  effect  of  which  is  the  organized 
stifling  of  competition;  and  the  aim  of  the 
statute  was  to  remedy  or  prevent  that  evil. 
And  in  this  case  the  first  and  important 
issue  was  whether  a  combination  was 
formed  by  the  defendant  as  charged  in  the 
indictment,  and  for  the  purposes  therein 
alleged.  Evidence  tending  to  show  that  de- 
fendants theretofore  had  been  selling  their 
milk  and  cream  at  a  loss,  or  that  other 
dealers  more  favorably  situated  occupied 
an  advantageous  position  in  the  trade,  or 
that  defendants  had  valid  and  8ufficit*nt 
reasons  for  raising  the  price,  would  not 
constitute  a  defense  or  justify  the  wrongful 
combination.  Malice  is  not  an  essential  ele- 
ment in  a  prosecution  for  the  violation  of 
the  statute.  The  sole  inquiry  is:  Was  the 
combination  formed  for  a  purpose  prohibit- 
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«d  by  the  law,  and  whether  the  parties 
intended  to  Tiolate  the  law  is  immaterial. 
1  Dunnell's  Dig.  3409;  State  v.  Quacken- 
buah,  98  Minn.  516,  108  N.  W.  953;  State 
T.  Sharp,  121  Minn.  381,  141  N.  W.  526. 
And  though  defendants,  acting  independent- 
}j,  could  have  raised  prices  without  sub- 
jecting themselves  to  a  charge  of  violating 
the  statute,  their  act  in  combining  together 
to  do  so  is  prohibited,  and  evidence  which 
only  tended  to  justify  or  excuse  the  com- 
bination was  properly  rejected.  This  covers 
a  number  of  alleged  errors  which  we  do  not 
consider  separately. 

4.  That  defendants  held  a  meeting  at  the 
time  charged  in  the  indictment,  eitlier  for 
the  purpose  of  forming  a  milk  dealers'  as- 
sociation in  Minneapolis,  or  for  the  purpose 
of  forming  the  alleged  unlawful  combina- 
tion, is  clear  from  the  evidence.  In  fact, 
the  meeting  is  not  disputed  by  defendants. 
They  claim,  however,  that  it  was  for  the 
sole  purpose  of  organizing  the  association, 
and  with  no  purpose  to  combine  in  an 
agreement  to  raise  prices.  While  the  state 
claims  that  the  organization  of  the  Milk 
Dealers'  Association  was  a  mere  incident  to 
the  main  purpose  of  the  meeting,  which  was 
to  form  the  unlawful  combination  charged 
in  the  indictment.  In  some  way  the  pub- 
lic authorities  learned  of  the  contemplated 
action  of  the  milk  dealers  of  the  city,  and 
detectives  were  -employed  to  discover  and 
bring  to  light  the  facts.  The  detectives 
were  informed  that  the  dealers  were  to 
hold  a  meeting  at  a  certain  place  on  the 
afternoon  of  September  29,  1912.  Prior  to 
the  meeting  the  detectives  gained  entrance 
to  the  room  in  which  it  was  to  be  held, 
and  installed  therein  a  dictograph  properly 
connected  by  wires  with  a  receiver  placed 
in  a  closet  adjoining  the  meeting  room.  The 
detective  concealed  themselves  in  the  closet 
and  remained  there  during  the  meeting, 
and  subsequently  reported  the  information 
gained  by  them.  One  of  the  detectives  was 
a  stenographer  and  made  shorthand  notes 
of  things  heard  over  the  dictograph,  while 
the  other  detective  listened  at  the  door 
leading  from  the  closet  to  the  meeting  room. 
Both  were  produced  as  witnesses  on  the 
trial  below.  The  stenographer  testified  to 
the  contents  of  the  notes  made  by  him  in 
the  manner  stated,  from  which  the  jury 
was  justified  in  finding  that  the  meeting 
was  one  called  and  held  by  the  members 
thereof  for  the  purpose  of  entering  into  an 
agreement  to  raise  the  price  of  milk  and 
cream,  and  Incidently  to  form  a  milk  deal- 
ers' association.  The  testimony  of  the  wit- 
ness was  corroborated  by  the  other  detective 
who  overheard  what  took  place  and  what 
was  said  by  the  members  of  the  gathering 
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by  listening  at  the  door  leading  into  the 
room.  The  stenographer's  original  notes 
were  received  in  evidence,  and  several  era- 
sures and  interlineations  appear  to  have 
been  made  therein.  These  the  witness  fully 
explained,  and  the  verity  of  his  explana- 
tion was  for  the  jury.  Defendant  called 
R.  A.  Mabey,  a  court  reporter  of  long  ex- 
perience, and  attempted  to  show  by  bim 
the  incompetency  of  the  detective  as  a 
stenographer,  or  the  inaccuracy  of  his 
notes,  and  that  they  were  unreliable.  Much 
of  his  testimony  upon  the  subject  was  re- 
ceived, and  other  portions  excluded  by  the 
court  on  objection  by  the  county  attorney. 
Complaint  is  made  of  these  rulings.  We 
have  examined  the  record  with  care  and 
find  no  sufficient  reason  for  holding  that 
any  prejudice  resulted  to  defendants,  if  it 
be  conceded  that  some  of  the  rulings  were 
technically  error.  Why  the  county  attorney 
persisted  in  interposing  objections  to  the 
testimony  of  this  and  other  witnesses  pro- 
duced by  defendants  is  not  made  clear  by 
the  record.  Many  of  them  might  well  have 
been  omitted.  We  fail  to  see,  however, 
wherein  defendants  were  substantially 
prejudiced.  The  whole  testimony  of  witness 
Mabey  related  to  the  qualifications  of  the 
detective  as  a  stenographic  writer,  the  ver- 
ity of  his  stenographic  notes,  and  in  point 
of  substance  was  the  opinion  of  the  wit- 
ness respecting  the  ability  of  the  detective 
to  make  an  accurate  report  of  the  proceed- 
ings; and  also  his  opinion  concerning  the 
erasures  and  changes  appearing  upon  the 
face  of  the  notes.  The  credibility  of  a  wit- 
ness is  ordinarily  to  be  tested  by  cross-ex- 
amination, and  though  it  may  be  proper  to 
do  so  in  the  manner  here  attempted,  by  the 
testimony  of  an  expert  especially  qualified 
in  respect  to  the  subject-matter,  the  extent 
to  which  the  examination  of  the  expert  may 
be  carried  for  this  purpose,  where  he  does 
not  speak  from  personal  knowledge,  rests, 
as  in  the  case  of  cross-examinations  for 
the  same  purpose,  in  the  sound  discretion 
of  the  court,  no  abuse  of  which  appears. 
Witness  Mabey  did  not  profess  any  personal 
knowledge  of  the  qualifications  of  the  de- 
tective. People  V.  Holmes,  111  Mich.  364, 
69  N.  W.  501;  Laros  v.  Com.  84  Pa.  200; 
Lawson,  Expert  Ev.  275  et  seq. 

5.  The  charge  of  the  learned  trial  court 
was  a  comprehensive  and  complete  state- 
ment to  the  jury  of  the  issues  in  the  ease 
and  the  rules  and  principles  of  law  appli- 
cable thereto.  We  discover  therein  no  er- 
ror of  which  defendant  can  complain.  It 
is  well -settled  law  in  this  state  that  the 
trial  judge  in  criminal  cases  may  review  the 
evidence  in  his  instructions  to  the  jury,  and 
may  state  to  them  that  it  tends  to  prove 
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certain  facts.  State  v.  Rose,  47  Minn.  47, 
49  N.  W.  404.  The  only  restriction  upon 
the  right  is  that  the  review  shall  be  fair 
and  impartial,  and  not  in  a  manner  natural- 
ly to  confuse  the  jury,  or  to  lead  them 
to  a  particular  result.  State  v.  Yates, 
99  Minn.  461,  109  K.  W.  1070;  Dunnell's 
Dig.  3479.  If  the  charge  in  the  case  at 
bar  may,  by  close  analysis,  be  said  to  be 
inaccurate  in  any  substantial  respect,  we 
are  clear  that  such  inaccuracy  was  not  of 
a  nature  to  mislead  the  jury.  They  were 
expressly  informed  that  the  increase  in  the 
price  of  milk,  though  made  by  all  the  de- 
fendants on  the  same  day,  was  not  a  viola- 
tion of  the  statute,  and  that  no  conviction 
could  be  had  unless  it  appeared  that  the  de- 
fendants jointly  entered  into  an  agreement 
for  that  purpose.  And  further  that  if  such 
agreement  was  entered  into  the  statute  was 
violated.  The  rules  of  law  applicable  to  the 
issues  were  clearly  stated,  and  the  requests 
presented  by  defendant  were  all  sufficiently 
covered  by  the  general  charge.  We  find  no 
error  of  a  nature  to  require  reversal. 

6.  The  question  whether  the  county  attor- 
ney was  guilty  of  misconduct  in  delivering 
an  interview  to  the  newspapers  at  the  close 
of  the  trial,  of  an  inflammatory  nature,  was 
peculiarly  one  for  the  trial  court  to  deter- 
mine. While  the  county  attorney  practical- 
ly conceded  the  fact  that  he  made  certain 
statements  to  newspaper  reporters,  and  that 
such  statements  were  published  and  prob- 
ably reached  the  jurors,  who  were  not  in 
charge  of  an  officer  pending  the  trial,  yet  it 
was  for  the  trial  court  to  determine  the 
effect  thereof  upon  the  jurors,  and  whether 
prejudice  therefrom  resulted.  The  act  of 
the  prosecuting  attorney  in  this  respect, 
even  though  his  remarks  were  not  intended 
for  publication,  and  he  so  informed  the  re- 
porters, is  not  to  be  commended. 

This  covers  all  that  need  be  said.  We 
have  considered  all  the  assignments  of  error 
not  specially  treated  by  the  opinion,  with 
the  result  that  no  error  as  to  defendant 
Ruhnke  appears,  the  evidence  sustains  the 
verdict,  and  the  order  denying  his  motion 
for  a  new  trial  is  affirmed.  And  since  de- 
fendant milk  company  is  not  subject  to  the 
penalty  prescribed  by  §  5168,  the  court 
erred  in  imposing  it,  and  the  order  deny- 
ing its  motion  for  a  new  trial  is  reversed. 

The  following  Per  Curiam  modification 
of  the  opinion  was  handed  down  Decem- 
ber 15,  1913: 

Our  attention  has  been  called  by  the  at- 
torney general  to  the  fact  that  the  order 
remanding  the  cause  is  perhaps  indefinite 
and  should  be  corrected.  In  view  of  the 
conclusion  that  the  corporation  might  be 
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proceeded  against  by  indictment,  and  con* 
viction  and  the  judgment  rendered  thereon 
made  the  basis  for  dissolution  proceedings, 
the  order  remanding  the  cause  should  have 
been  with  directions  to  the  court  below  to 
modify  its  judgment  by  eliminating  the  fine, 
leaving  the  judgment  stand  as  one  of  con- 
viction of  the  crime  charged.  The  former 
order  is  therefore  modified  accordingly,  and 
the  reversal  of  the  order  denying  the  motion 
of  the  corporation  for  a  new  trial  is  with- 
drawn. 

Hallam,  J.,  dissenting: 

I  cannot  concur  in  the  portion  of  the 
foregoing  opinion  which  holds  that  under 
§§  5168,  6169,  Rev.  Laws  1905,  domestic  cor- 
porations offending  against  the  provisions 
of  §  5168  are  not  liable  to  the  general 
penal  provisions  of  that  section,  but  that 
such  corporations  are  liable  only  to  pun- 
ishment by  forfeiture  of  charter. 

It  appears  to  me  that  the  general  penal 
provisions  of  §  5168,  Rev.  Laws  1905,  ap- 
ply to  corporations  to  the  same  extent  as 
to  individuals. 

Section  5168  makes  it  an  offense  to  "en- 
ter into  any  pool,  trust,  agreement,  com- 
bination, or  imderstanding"  in  restraint 
of  trade,  or  to  limit,  fix,  control,  maintain, 
or  regulate  the  price  of  any  article  of 
trade,  manufacture,  or  use,  or  to  limit  the 
production  thereof,  or  to  prevent  or  limit 
competition  in  the  purchase  or  sale  thereof, 
and  it  contains  the  general  penal  clause 
that  every  person  violating  any  provision 
of  that  section  shall  be  punished  by  fine  or 
imprisonment. 

If  this  section  stood  alone,  it  would  con- 
cededly  be  broad  enough  to  cover  corpora- 
tions, for  the. word  "person"  includes  cor- 
porations. Rev.  Laws  1905,  §  4748,  f  11. 
The  trouble  arises  from  the  language  of 
§  5169.  This  section  provides  that  every 
domestic  corporation  violating  any  pro- 
vision of  §  5168,  "or  which  shall  in  any 
way  assist  in  carrying  out  any  of  the  pur- 
poses of  such  illegal  pool,  trust,  agreement, 
combination,  or  understanding,  in  addition 
to  the  penalties  imposed  upon  the  members 
thereof  by  said  section,  shall  forfeit  all  its 
corporate  franchises," 

It  is  contended  that  the  term  "members 
thereof,"  as  here  used,  means  members  of 
the  corporation,  and  that  the  use  of  the  Ian- 
guage  quoted,  taken  in  connection  with  all 
of  the  provisions  of  these  sections,  indi- 
cates an  intention  to  impose  punishment  by 
§  5168  only  upon  natural  persons,  and  by 
§  5169  to  impose  upon  domestic  corpora- 
tions only  the  additional  punishment  of 
forfeiture  of  charter,  to  the  exclusion  of  the 
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puniahment  imposed  by  the  general  penal 
provisiona  of  §  5168. 

1  cannot  concur  in  thia  construction.  It 
appears  to  me  that  §  5168  was  intended, 
aa  its  language  imports,  to  impose  the  pun- 
iahment  therein  prescribed  upon  all  par- 
ticipants in  the  prohibited  combinations,  in 
eluding  corporations  so  participating;  that 
the  term  ^'members,"  used  in  §  5169,  means 
members  of  the  combination,  not  members 
of  the  corporation;  and  that  the  provision 
of  §  5169,  imposing  the  penalty  of  forfeiture 
upon  domestic  corporations  participating 
in  any  illegal  combination,  *'in  addition  to 
the  penalties  imposed  upon  the  members 
thereof"  by  §  5168,  means  that  such  pun- 
ishment is  in  addition  to  the  penalties  im- 
posed upon  all  members  of  the  combina- 
tion by  that  section.  This  use  of  the  term 
^'members"  is  consistent  with  the  language 
of  both  sections.  The  preceding  section 
doea  impose  penalties  upon  the  members 
of  the  combination.  It  does  not  impose 
penalties  upon  the  members  of  the  corpora- 
tion as  such.  It  does  not  impose  a  penalty 
upon  members  of  the  corporation  at  all, 
unless  they  may  be  active  participants  in 
the  combination,  and  then  only  as  such  par- 
ticipants. 

If  it  is  not  clear  that  this  is  the  correct 
▼iew,  then  it  must  at  least  be  said  that  the 
language  is  ambiguous,  and  in  such  case 
resort  may  be  had,  in  interpreting  its  mean- 
ing, to  the  history  of  this  legislation  and 
to  the  terms  of  the  statute  in  force  prior 
to  the  revision.  It  is  conceded  that,  under 
the  statute  in  force  prior  to  the  revision, 
the  general  penal  provisions  now  embodied 
in  I  5168  did  apply  to  corporations  as 
well  as  to  individuals,  and  that  the  penalty 
of  forfeiture  of  charter  imposed  upon  do- 
mestic corporations  was  in  addition  thereto. 
Changes  in  language  made  by  a  revision  of 
statutes  are  not  to  be  regarded  as  altering 
the  law,  unless  it  is  clear  that  such  was 
the  intention.  Becklin  v.  Becklin,  99  Minn. 
307,  109  N.  W.  243;  Odegard  v.  Lemire, 
107  Minn.  315,  119  N.  W.  1057. 

That  the  construction  of  the  word  "mem- 
bers," above  indicated,  is  the  correct  one,  is, 
it  seems  to  me,  made  clear  by  reference  to 
the  language  of  the  various  statutes  which 
were  incorporated  in  the  revision. 

The  first  of  these  statutes  was  chapter  10, 
Oen.  Laws  1891.  This  act  made  it  an  of- 
fense to  "create,  enter  into,  become  a  mem- 
ber of  or  a  party  to,"  any  pool,  trust,  agree- 
ment, combination,  or  confederation  to 
regulate  or  fix  prices  of,  or  control  the 
output  of,  certain  commodities.  This 
language  was  carried  forward  into  Gen. 
Stat.  1894,  §§  6955,  6956. 

Chapter  359,  Laws  1899,  without  repeal- 
ing the  act  of  1891,  covered  the  same 
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ground,  and  more.  Instead,  however,  of 
using  the  terms  "create,  enter  into,  become 
a  member  of  or  a  party  to"  any  such  pool, 
it  used  only  the  words  "entering  into" 
such  combination. 

Chapter  194,  Laws  1901,  prohibits  pools, 
trusts,  or  combinations,  and  prohibits  the 
boycott  of  any  other  person  or  corporation 
because  "not  a  member  of  or  a  party  to" 
any  such  combination. 

All  of  these  acts  were  before  the  revisers 
when  they  compiled  the  Revised  Laws  of 
1905,  and  it  appears  to  me  that  in  drafting 
§  5169,  when  they  used  the  term  "members" 
in  the  provision  that  domestic  corporations 
engaging  in  any  illegal  pool,  trust,  or  com- 
bination should  be  subject  to  forfeiture  of 
charter  in  "addition  to  the  penalties  im- 
posed upon  the  members  thereof,"  they 
used  it  as  it  was  used  in  the  act  of  1891, 
the  General  Statutes  of  1894,  and  the  act 
of  1901,  and  that  the  legislature  had  the 
same  intent  when  it  adopted  their  revision. 
If  such  is  the  case,  then  the  prior  statute 
was  not  changed  by  the  Revised  Laws  of 
1905,  and  corporations  are  now,  as  before, 
subject  to  the  same  penalties  as  individuals. 

It  should  also  be  noted  that  the  revisers 
in  their  report  upon  the  whole  Criminal 
Code  say:  "Only  one  material  change  has 
been  proposed,  and  that  not  a  change  of 
law,  but  of  definition,"  introducing  the  term 
"gross  misdemeanor"  as  defining  a  certain 
class  of  offenses.  Revisers'  Report,  p.  37. 
This,  while  not  conclusive,  is  entitled  to 
some  force. 
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V. 

SAM  KAHN. 

(124  Minn.  426,  145  N.  W.  164.) 

Sale  —  condition  —  effect  of  reclaiming 
property. 

1.  In  a  so-called  conditional  sale*  contract 
by  which  the  seller  retains  title  to  the  prop- 
erty and  the  right  to  recover  it  on  default 
of  the  buyer,  when  the  seller  exercises  this 
right  and  retakes  the  property,  he  cannot 
thereafter  maintain  an  action  to  recover 
unpaid  instalments  of  the  purchase  price. 

Headnotes  by  Bunn,  J. 

Xote,  —  Sale :  right  of  purchaser  on  con^ 
ditional    sale    to    recover    payments    * 
where  the  seller  retalces  the  property. 

This  note  is  supplemental  to  Pfeifer  v. 
Norman,  38  L.R.A.(N.S.)    891. 

The  cases  considering  the  question  raised 
since  the  note  referred  to  sustain  the  rule 
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Same  —  forfeiture  of  payments. 

2.  Whether  partial  payments  made  by  the 
buyer  are  forfeited,  in  the  absence  of  lan- 
guage to  that  effect  in  the  contract,  when 
the  seller  recovers  the  property,  is  not  de- 
cided. 

Replevin  —  for  property  sold  on  condi- 
tion ^  return  of  payments. 

3.  It  is  not  a  condi,tion  precedent  to  the 
maintenance  by  the  seller  of  an  action  in 
replevin  to  reqpver  the  property,  that  he  re- 
turn or  tender  to  the  buyer  partial  payments 
made  or  notes  given  for  unpaid  instalments. 

Same  —  demand  —  necessity. 

4.  Where,  in  an  action  of  replevin,  the  an- 
swer demands  the  restoration  of  the  prop- 
erty to  defendant,  a  demand  before  suit  is 
not  necessary. 

(January  30,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Scott  County 
granting  a  motion  to  dismiss,  and  deny- 
ing a  motion  for  new  trial,  in  an  action 


brought    to    recover    possession   of   certain 
brick-making  machinery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Peck  Sc  Morlarty  for  appellant. 

Mr.  F.  C.  Irwin  for  respondent. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court : 

Action  in  replevin  to  recover  possession 
of  certain  brick-making  machinery.  At  the 
close  of  plaintiff's  case,  the  trial  court 
granted  a  motion  of  defendant  to  dismiss 
the  action,  and  afterwards  denied  a  motion 
for  a  new  trial.     Plaintiff  appealed. 

The  ultimate  question  here  is  whether  or 
not  the  trial  court  was  right  in  dismissing 
the  action.  The  facts,  as  they  appeared 
from  the  evidence  and  the  admissions  of 
the  parties,  are  as  follows:  On  March  4, 
1910,  defendant  ordered  in  writing  of  plain- 
tiff a  brick-making  machine,  dies,  and  end 
cutting  table,  for  which  he  agreed  to  pay 
$850  and  freight  from  the  factory.    Of  this 


therein  stated,  that  the  seller  of  property 
on  conditional  sale,  upon  default  of  the 
buyer,  is  entitled  to  retake  the  property, 
and  by  so  doing  he  does  not  render  himself 
liable  to  repay  the  amount  received  on  the 
purchase  price. 

Thus,  in  Pfeifer  v.  Norman,  supra,  it  is 
held  that,  in  the  absence  of  any  statutory 
provision  affecting  the  matter,  where  a  con- 
ditional sale  contract  provides  for  the  ter- 
mination thereof  on  default  by  the  buyer, 
and  the  resumption  by  the  seller  of  the  pos- 
session of  the  property  wherever  situated, 
and  forfeiture  of  all  payments  theretofore 
made  upon  the  purchase  price,  and  the  seller 
retakes  the  property  because  thereof,  upon 
the  default  of  the  buyer,  the  latter  is  not 
thereafter  entitled  to  maintain  an  action  to 
recover  instalments  paid  by  him  on  the 
purchase  price. 

And  in  Bray  v.  Lowery,  163  Cal.  256, 
124  Pac.  1004,  the  rule  is  stated  that  a 
defaulting  purchaser  of  property  on  con- 
ditional sale  may  not  usually  demand  a  re- 
turn of  money  paid  by  him  on  account  of 
the  sale. 

And  where  the  buyer  of  property  on  con- 
ditional sale  agrees  that,  upon  his  default 
in  complying  with  any  of  the  conditions  of 
the  contract,  such  default  shall  operate  as 
a  rescission  of  the  contract  and  a  forfeiture 
of  any  instalment  paid  by  him  on  the  pur- 
chase price,  such  forfeiture  will  be  enforced 
by  the  court  for  the  benefit  of  the  seller, 
where  the  buyer  has  made  default.  Klock 
V.  Molsons  Bank,  Rap.  Jud.  Quebec  39  C. 
S.  435. 

Where  a  contract  for  the  sale  of  personal 
property  contains  a  reservation  of  title  in 
the  seller,  and  also  a  provision  that  the 
contract  is  not  binding  upon  the  seller  un- 
til it  has  been  accepted  and  approved  by  him, 
and  it  does  not  appear  that  he  ever  accepted 
or  approved  it,  the  contract  is  not  enforce- 
able because  lacking  in  mutuality,  and  be- 
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fore  the  seller  can  maintain  replevin  for  the 
property  delivered  thereunder,  he  must  show 
a  demand  on  the  purchaser  for  the  prop- 
erty, a  refusal  of  the  latter  to  surrender  it, 
and  the  refunding  of  the  purchase  money 
paid.    Bent  v.  Jones,  172  111.  App.  62. 

Where  a  contract  for  the  sale  of  prop- 
erty, reserving  title  in  the  seller,  contains 
a  provision  authorizing  the  seller  to  retake 
the  property  and  resell  it  on  default  by  the 
buyer,  the  seller  is  liable  to  the  buyer  for 
the  amount  paid  by  the  latter  on  the  pur- 
chase price,  where  upon  default  by  the  lat- 
ter, the  seller  retook  the  property  and  re- 
sold it,  but  in  making  the  resale  did  not 
follow  the  requirements  of  the  contract. 
Sawyer-Massey  Co.  v.  Dagg,  4  Sask.  L.  R« 
228. 

In  Scott  v.  Vulcan  Iron  Works  Co.  31 
Okla.  334,  122  Pac.  186,  it  is  held  that  the 
buyer  who  is  defending  an  action  of  replevin 
for  property,  brought  by  the  seller  thereof 
on  conditional  sale,  is  not  entitled  to  an  in- 
struction to  the  jury  requiring  as  a  condi- 
tion precedent  to  the  right  of  the  seller  to 
maintain  replevin  for  the  property,  that  he 
shall  tender  or  repay  the  amount  paid  by 
the  buyer  on  the  purchase  price,  where  at 
the  time  of  the  commencement  of  the  suit 
the  latter  was  in  default. 

Where  the  seller  of  property  reserves 
title  thereto  in  himself  until  payment  of 
the  purchase  price,  and  the  contract  also 
contains  a  provision  that  the  buyer  shall 
return  and  deliver  the  property  to  the  seller 
if  requested  at  any  time  before  the  sale  is 
completed  by  payment  of  the  purchase  price, 
where  the  buyer  defaults,  it  is  not  a  condi- 
tion precedent  to  the  right  of  the  seller  to 
maintain  replevin  for  the  property,  that 
he  allege  and  prove  a  return  of,  or  tender 
of  the  note  given  by  the  buyer  to  represent, 
the  purchase  price.  Zederman  v.  Thomson, 
17  N.  M.  66,  121  Pac.  609.  A.  G.  S. 
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•nm,  $200  was  to  be  paid  in  cash  with  the 
order,  $150  in  cash  at  the  time  of  delivery, 
$250  in  three  months  from  the  date  of 
ahipment,  and  $250  in  six  months  from 
such  date.  The  last  two  payments  were  to 
be  evidenced  by  negotiable  promissory  notes 
made  by  defendant,  and  dated  on  the  day 
of  shipment.  The  order  recited  that  it 
was  agreed  that  all  of  the  articles  speci- 
fied were  to  remain  the  property  of  plaintiff 
and  subject  to  its  order  until  paid  for  in 
full,  and  that  the  giving  of  notes,  or  any 
payments  on  account,  should  not  devest 
plaintiff  of  the  title  to  the  property  until 
the  purchase  price  was  paid  in  full.  The 
order  further  provided  that,  in  default  of 
payment  as  agreed,  the  plaintiff  might  take 
possession  of  and  remove  the  property  with- 
out legal  process.  Plaintiff  accepted  the 
order  in  writing.  The  machinery  was  de- 
livered to  defendant  in  April.  He  paid  the 
$200  cash  with  the  order,  and  the  $150  cash 
at  the  time  of  delivery,  and  he  gave  the 
two  notes  for  $250  each  called  for  by  the 
contract,  payable  respectively  three  and  six 
months  from  the  date  of  the  order.  He 
failed  to  pay  these  notes  when  they  became 
due  or  thereafter,  and  this  action  in  replev- 
in was  brought  in  July,  1911,  to  recover 
possession  of  the  machinery. 

Defendant  answered,  claiming  the  right 
to  possession,  and  damages  for  breach  of 
warranty.  The  reply  was  a  general  denial. 
On  the  trial  plaintiff  proved  the  contract, 
the  delivery  of  the  machinery,  the  giving 
and  nonpayment  of  the  notes,  which  it  was 
admitted  were  in  the  possession  of  plaintiff, 
and  rested.  The  motion  to  dismiss  was 
granted  on  the  ground  that  plaintiff  was 
not  entitled  to  recover  the  possession  of 
the  machinery,  because  it  had  not  returned 
or  offered  to  return  to  defendant  the  cash 
payments  he  had  made,  or  the  two  promis- 
sory notes. 

Was  it  a  condition  precedent  to  plain- 
tiff^s  right  of  recovery  that  it  return  or 
tender  to  defendant  the  cash  payments  made 
and  the  notes?  The  question  is  a  new  one 
in  this  state,  and  of  considerable  import- 
ance, in  view  of  the  great  volume  of  busi- 
ness done  under  conditional  sale  contracts 
like  the  one  here.  The  contract  in  this  case 
«learly  provided  that  the  title  to  the  prop- 
erty remained  in  the  seller  until  the  notes 
were  paid,  and  as  clearly  g&ve  the  seller 
the  right  to  take  possession  on  tlie  default 
of  the  purchaser.  But  it  did  not  provide 
that  the  payments  made  should  be  forfeited. 

1.  It  is  thoroughly  well  settled  in  this  state 
that,  after  retaking  or  recovering  the  prop- 
«rty  under  a  contract  of  this  kind  for  a 
default  of  the  buyer,  the  seller  cannot  there- 
after maintain  an  action  to  recover  a  bal- 
ance due  on  the  purchase  price,  or  on  notes 
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given  therefor.  The  seller  has  the  election: 
(1)  To  reclaim  the  property;  (2)  to  trea% 
the  sale  as  absolute  and  sue  to  recover  the 
debt;  (3)  to  bring  an  action  to  foreclose 
his  lien.  But  the  assertion  of  either  right 
is  the  abandonment  of  the  others.  When 
the  property  is  retaken  by  the  seller,  no 
further  rights  exist  under  the  contract 
against  the  purchaser.  Minneapolis  Har- 
vester Works  V.  Hally,  27  Minn.  495,  8  N. 
W.  597 ;  C.  Aultman  &  Co.  v.  Olson,  43  Minn. 
409,  45  N.  W.  852;  Keystone  Mfg.  Co.  v. 
Cassellius,  74  Minn.  115,  76  N.  W.  1028; 
Alden  v,  W.  J.  Dyer  &  Bro.  92  Minn.  134, 
99  N.  W.  784 ;  Nelson  v.  International  Har- 
vester Co.  117  Minn.  298,  135  N.  W.  808. 
It  follows  that  plaintiff  in  the  case  at  bar, 
having  elected  to  retake  the  property,  could 
not  thereafter  maintain  an  action  on  the 
notes  given  by  defendant.  These  notes  be- 
ing negotiable,  defendant  would  be  entitled 
to  have  them  delivered  up  and  canceled. 
Whether  their  delivery  or  tender  to  defend- 
ant is  a  condition  precedent  to  plaintiff's 
maintaining  an  action  to  recover  the  prop- 
erty is  a  different  question,  which  we  will 
determine  later. 

2.  The  question  whether  the  vendor,  on 
recovery  of  the  property,  must  account  to 
the  vendee  for  all  or  any  part  of  the  pay- 
ments made,  is  not  necessarily  involved  in 
this  appeal,  but  it  may  become  involved  on 
the  trial  of  this  or  some  other  action  be- 
tween the  parties.  We  do  not  determine 
the  question,  but  will  refer  to  some  of  the 
authorities. 

Mr.  Tiffany,  in  his  work  on  Sales,  states 
that  it  is  generally  held  that  the  seller 
need  not,  in  an  action  against  the  buyer  in 
replevin,  refund  partial  payments  made, 
and  that,  although  the  seller  reclaims  the 
goods,  the  buyer  cannot  recover  for  pay- 
ments made.  Tiffany  on  Sales,  140.  It  is 
stated  in  Cyc.  that  as  a  general  rule  the 
seller  need  not,  in  an  action  to  recover  the 
goods,  allow  for  or  refund  partial  pay- 
ments, such  payments  being  regarded  as 
forfeited.  35  Cyc.  704.  See  also  6  Am.  & 
Eng.  Enc.  Law,  p.  438,  where  this  is  said 
to  be  the  prevailing  doctrine.  The  cases 
supporting  this  rule  of  absolute  forfeiture 
are  cited  in  the  text-books  referred  to.  But 
the  authors  recognize  that  other  authorities 
hold  that  the  partial  payments  may  be  re- 
covered, while  still  others  hold  that  the 
buyer,  against  the  amount  he  has  paid, 
should  be  charged  with  the  reasonable  val- 
ue of  the  use  of  the  property  and  its  depre- 
ciation in  value.  We  do  not  decide  that  all 
partial  payments  made  by  the  buyer  are 
forfeited  when  the  seller  recovers  the  prop- 
erty. We  do  decide  that,  if  not  forfeited, 
the  seller  should  be  credited  with  whatever 
is  determined  to  be  the  value  of  the  buyer's 
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use  of  the  property  and  the  amount  of  ita 
def>reciation. 

3.  In  either  case  it  follows  that  the  re- 
turn or  tender  by  the  seller  to  the  buyer 
of  partial  payments  made  is  not  a  condi- 
tion precedent  to  the  recovery  of  the  prop- 
erty in  an  action  of  replevin.  The  title 
is  in  the  seller,  and  the  contract  gives  him 
a  right  to  take  possession  of  the  goods  on 
default  of  the  buyer.  When  he  does  so,  he 
does  not,  accurately  speaking,  rescind  the 
contract.  He  acts  under  it.  The  contract 
is  executory,  rather  a  contract  to  sell  than 
a  sale.  The  rule  requiring  one  who  re- 
scinds a  contract  to  put  the  other  party  in 
statu  quo  should  not  apply.  Otherwise, 
the  buyer  may  have  the  use  of  the  property 
for  a  long  time,  and  it  may  greatly  deteri- 
orate in  value,  and  still  the  seller,  to  exer- 
cise his  undoubted  right  to  retake  it  for  a 
default  of  the  buyer,  must  pay  back  all  the 
payments  he  has  received,  as  well  as  can- 
cel the  unpaid  indebtedness  of  the  buyer. 
Tliis  rule  seems  as  harsli  against  the  vendor, 
as  the  rule  forfeiting  all  payments  seems 
haish  against  the  vendee.  The  following 
cases,  among  others,  hold  distinctly  that 
the  return  or  tender  to  the  buyer  of  partial 
payments  made,  or  of  notes  given,  is  not  a 
condition  precedent  to  maintaining  an  ac- 
tion in  replevin:  Fleck  v.  Warner,  25  Kan. 
402;  Duke  v.  Shackleford,  56  Miss.  552; 
Tufts  V.  D'Arcambal,  85  Mich.  185,  12  L.R.A. 
446,  24  Am.  St.  Rep.  70,  48  N.  W.  407; 
Kirby  v.  Tompkins,  48  Ark.  273,  3  S.  W. 
363;  National  Cash  Register  Co.  v.  Fergu- 
son, 26  Misc.  363,  55  N.  Y.  Supp.  502;  Lath- 
am V.  Sumner,  80  111.  233,  31  Am.  Rep.  70. 

There  are  cases  to  the  contrary:  Segrist 
V.  Crabtree,  331  U.  S.  287,  33  L.  ed.  325,  0 
Sup.  Ct.  Rep.  687,  where  it  is  said  in  the 
course  of  the  opinion  that  *'the  court  below 
properly  held  that  they  could  not  retake 
the  cattle  while  they  retained  the  notes." 
l^tham  V.  Davis  (C.  C.)  44  Fed.  862,  where 
it  is  said  that  the  better  rule  is  that  in  re- 
claiming the  property  the  seller  rescinds  the 
contract  of  sale  so  far  as  it  has  been  execut- 
ed, and  is  therefore  bound  to  restore  to  the 
buyer  anything  he  may  have  received.  It 
is  not  expressly  held  that  such  restoration 
is  a  condition  precedent.  Ketchum  v.  Bren- 
nan,  53  Miss.  507,  which  distinctly  so  holds, 
but  was  overruled  in  Duke  v.  Shackleford, 
supra.  Fairbanks  v.  Malloy,  16  111.  App. 
278,  which  is  not  in  line  with  Latham  v. 
Sumner,  supra.  Shafer  v.  Russell,  28  Utah, 
444,  70  Pac.  550,  where  it  is  simply  stated 
that  it  is  not  correct  that  the  buyer  for- 
feits payments  already  made.  Deering 
Harvester  Co.  v.  Donovan,  82  Minn.  162, 
83  Am.  St.  Rep.  417,  84  N.  W.  745,  is  not 
at  all  in  point. 

We  adopt  what  we  conceive  to  be  the 
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better  rule,  fairer  to  both  parties;  that  is, 
that  the  return  by  the  vendor,  or  offer  to 
return,  partial  payments,  is  not  a  condi- 
tion precedent  to  retaking  the  property,  or 
to  maintaining  an  action  in  replevin  for 
that  purpose.  And  we  do  not  base  this  on 
the  ground  that  such  partial  payments  are 
forfeited.  What  the  rights  of  the  parties 
are  in  regard  to  the  adjustment  of  the  ac- 
counts between  them  may  be  determined,  if 
not  in  the  replevin  action,  in  some  other 
proceeding.  As  to  how  these  rights  affect 
the  final  determination  of  the  replevin  ac- 
tion, if  at  all,  we  do  not  decide.  We  call 
attention  to  two  cases  bearing  upon  the 
question.  Commercial  Pub.  Co.  v.  Campbell 
Printing  Press  &  Mfg.  Co.  Ill  Ga.  388,  36 
S.  E.  756;  Thirlby  v.  Rainbow,  03  Mich. 
164,  53  N.  W.  350. 

As  to  the  notes  given  for  the  unpaid  in- 
stalments, it  is  clear  under  our  decisions^ 
as  already  stated,  that  they  should  be  re- 
turned to  the  buyer.  But  we  think  such 
return  or  offer  to  return  is  not  a  condition 
precedent  to  maintaining  the  replevin  ac- 
tion. If  defendant  demanded  it,  the  court 
could  protect  his  rights  fully  by  ordering 
plaintiff  to  return  the  notes  before  judg- 
ment. 

4.  It  is  claimed  that  the  dismissal  of 
the  action  can  be  sustained  on  the  ground 
that  there  was  no  demand  before  suit  for 
delivery  of  the  property.  But  the  answer 
demanded  the  return  of  the  property  to  de- 
fendant. Under  our  decisions  this  showed 
that  defendant  would  not  have  complied 
with  a  demand,  and  it  was  therefore  unnec- 
essary. Guthrie  v.  Olson,  44  Minn.  404, 
46  N.  W.  853;  Dunnell,  Dig.  §  8400. 

Our  conclusion  is  tliat  the  trial  court 
should  have  denied  the  motion  to  dismiss, 
and  tried  the  case  on  the  merits. 

Order  reversed,  and  new  trial  granted. 
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L.  H.  BENTLEY  et  al.,  Appts., 

V. 

J.  G.  EDWARDS  et  al.,  Respta. 

(125  Minn.  170,  146  N.  W.  347.) 

Pleading  —  contract  to  sell  real  estate 
—  answer. 

1.  Plaintiffs  and  defendants  entered  into> 

Headnotes  by  Bxjnn,  J. 

Note,  —  Right  of  hroJeer  to  commissit^f^ 
for  securing  a  purchaser  for  part  of 
the  property, 

I.  Recovery  on  express  contract. 

a.  In   general,  295. 

b.  When  recovery  is  denied,  255. 

c.  When  recovery  is  allowed,  267. 
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a  written  contract  hj  the  terms  of  which 
plaintiffs  agreed  to  nnd  a  purchaser  for  a 
6,000-acre  tract  of  land,  and  were  to  re- 
ceive as  commission  all  of  the  price  re- 
ceived in  excess  of  $10  per  acre  Plain- 
tiffs introduced  a  proposed  purchaser  to 
defendants,  and  they  sold  to  such  purchaser 
some  2,500  acres  of  the  tract,  at  $13  per 
acre,  the  purchaser  not  being  willing  to 
take  the  entire  tract.  The  issue  of  whether 
the  contract  was  entire  or  severable  was 
properly  raised  by  the  answer. 

Broker  —  contract  to  sell  land  —  divls- 
Iblllty. 

2.  The  contract  construed,  and  held  en- 
tire, and  not  to  authorize  plaintiffs  to  sell 
or  find  a  purchaser  for  any  part  of  the 
tract  less  than  the  whole. 

Same  —  partial   performance  —  com- 
missions. 

3.  Plaintiffs,  not  having  performed  their 
contract,  are  not  entitled  to  recover  com- 


II.  Recovery  on  quantum  meruit,  258. 
III.  Miscellaneous,  258. 

Ab  to  when  real  estate  broker  is  consid- 
ered as  procuring  cause  of  sale  or  exchange. 
see  note  to  Hoadley  v.  Savings  Bank,  44 
L.»R.  A .  32 1  • 

Generally,  as  to  performance  of  contract 
by  a  real  estate  broker  to  find  a  purchaser 
or  effect  an  exchange,  see  note  to  Lunney  v. 
Healey,  44  L.R.A.  593. 

And  as  to  effect  upon  right  of  real  estate 
broker  to  commission  of  fact  that  owner 
sells  to  broker's  customer  at  reduced  price, 
see  note  to  Ball  v.  Dolan,  15  L.R.A.(N.S.) 
272. 

/.  Recovery  an  express  contract, 

a.  Mn   general. 

Most  of  the  actions  for  commission  for 
procuring  a  purchaser  for  part  only  of  the 
property  have  apparently  been,  as  in  Bent- 
let  V.  Edwabds,  on  the  contract;  and  the 
decision  in  that  case  that  there  can  be  no 
recovery  in  such  actions  because  the  con- 
tract has  not  been  performed  is  in  accord 
with  the  weight  of  authority,  where  the  brok- 
er is  authorized  only  to  procure  a  purchaser 
for  an  entire  tract  and  procures  one  willing 
to  buy  on  the  terms  offered  only  a  mater- 
ially smaller  portion  thereof.  In  some  in- 
stances, however,  the  broker's  contract  has 
been  held  severable,  so  as  to  permit  re- 
covery on  the  contract  of  commission  for 
the  part  of  the  property  sold;  and  in  other 
instances  recovery  has  been  allowed  on 
guuntum  meruit.  On  principle,  it  would 
appear  that  where  the  purchaser  procured 
by  the  broker  is  unwilling  or  unable  to 
buy  the  entire  property  on  the  terms  offered, 
and  the  broker's  contract  of  employment  is 
entire,  there  is  ordinarily  no  implied  con- 
tract to  pay  the  broker  the  reasonable  value 
of  his  services,  even  though  the  owner  there- 
after sells  a  part  of  the  property  to  the 
purchaser,  and  that  in  such  instances  there 
51  L.R.A.(N.S.) 


missions  on  the  sale  made  on  a  pro  rata 
basis;  it  not  appearing  that  performance 
was  prevented  by  defendants,  or  that  the 
contract  was  modified. 

Contract  —  services  —  quantum  meruit 
—  pleading. 

4.  The  complaint  declaring  on  the  ex- 
press contract,  and  there  being  no  pleading 
or  proof  of  the  reasonable  value  of  plain- 
tiffs' services,  there  can  be  no  recovery  on 
a  quantum  meruit.  Whether,  under  proper 
pleadings  and  evidence,  plaintiffs  could  re- 
cover the  reasonable  value  of  their  services, 
notwithstanding  they  did  not  perform  the 
contract,  is  not  decided. 

(March  13,  1914.) 

APPEAL  by  plaintiffs  from  an  order 
of  the  District  Court  for  Ramsey  Coun- 
ty denying  a  new  trial  after  verdict  for 
defendants  in  an  action  brought  to  recover 


should  be  no  recovery  on  quantum  meruit. 
In  few  cases,  however,  does  this  point  seem 
to  have  been  considered. 

The  question  whether  a  written  contract 
of  employment  is  entire  or  severable  is,  of 
course,  one  for  the  court.  Crawford  v.  Sure- 
ty Invest.  Co.  91  Kan.  748,  139  Pac.  481. 

h.  When  recovery  is  denied. 

It  has  been  held  that  a  broker  authorized 
to  sell  an  entire  tract  at  a  certain  price 
per  acre  cannot  recover  commission  for  pro- 
curing a  purchaser  willing  to  pay  the  price 
per  acre  for  only  a  part  of  the  tract.  Mar- 
tin V.  Crumb,  158  App.  Div.  228,  142  N.  Y- 
Supp.  1096,  motion  for  reargument  denied 
in  158  App.  Div.  939,  143  N.  Y.  Supp.  1130. 

And  under  the  following  circumstances  it 
was  held  that  a  broker  authorized  to  sell  an 
entire  tract  could  not  recover  commission 
where  he  failed  to  procure  a  purchaser  will- 
ing to  take  the  entire  property  on  terms 
acceptable  to  the  owner,  and  the  latter  sub- 
sequently sold  to  the  purchaser  part  only 
of  the  property: 

— ^where  a  broker  having  authority  to  sell 
a  lot  at  a  certain  price  found  a  purchas'*r 
who  made  a  lower  offer,  which  the  owner 
refused,  but  the  owner  subsequently  sold 
the  customer  for  a  lower  price  the  half  of 
the  lot  on  which  the  buildings  were  located, 
it  being  held  also  that  the  fact  that  the  por- 
tion sold  by  the  owner  was  the  more  valu- 
able by  reason  of  having  the  improvements, 
and  was  sold  for  $5,250,  whereas  the  price 
for  the  entire  property  was  $6,500,  did  not 
render  the  completed  transaction  such  a 
substantial  performance  of  the  broker's  con- 
tract as  to  affect  the  rule  that  he  was  not 
entitled  to  commission  because  he  had  not 
made  a  sale  of  the  entire  property.  Yerkes 
V.  Osborne,  42  Pa.  Super.  Ct.  253; 

— where  a  broker  was '  authorized  to  sell 
a  certain  tract  consisting  of  two  parcels, 
and  a  sale  was  made  of  only  one  of  the 
parcels,  recovery  being  denied  on  the  ground 
that  the  broker  was  not  the  pro  Turing  cause 
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an  amount  alleged  to  be  due  as  commis- 
sions for  procuring  a  purchaser  for  certain 
land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Ott  for  appellants. 

Messrs.  O'Brien,  Young,  &  Stone,  for 
respondents : 

The  contract  was  entire  for  the  sale  of 
both  tracts,  or  all  of  either  one  of  them. 
No  commission  could  be  earned  by  selling  a 
part  only  of  either   tract. 

2  Parsons,  Contr.  8th  ed.  636,  637 ;  Weber 
V.  Clark,  24  Minn.  364;  Veatch  v.  Norman, 
109  Mo.  App.  387,  84  S.  W.  360;  Carpenter 
V.  Atlas  Improv.  Co.  123  App.  Div.  706, 
108  N.  Y.  Supp.  547;  Mechem,  Agency, 
§  635;  Illingsworth  v.  Slosson,  19  111.  App. 
«12. 


Bunn,  J.,  delivered  the  opinion  of  th« 
court : 

This  action  was  brought  to  recover  the 
sum  of  $7,705.60  alleged  to  be  due  from 
defendants  as  commissions  for  procuring  a 
purchaser  for  certain  Montana  land.  At 
the  close  of  the  evidence  ■  the  trial  court 
directed  a  verdict  for  defendants.  This 
appeal  is  from  an  order  denying  a  new  trial. 

The  complaint  alleged  in  substance  that 
defendants,  who  were  engaged  in  the  land 
business  at  St.  Paul,  on  September  3,  1912, 
employed  plaintiffs  to  find  and  procure  a 
purchaser  for  a  certain  6,000-acre  tract  of 
land,  commonly  known  as  the  'Trear 
Tract,"  situate  in  Sweetgrass  county,  Mon- 
tana, and  agreed  with  plaintiffs  that  they 
should  have  as  their  commission  all  sums 


of  the  sale,  and  that  the  contract  was  in- 
divisible and  there  had  not  been  complete 
performance.  Cone  v.  Keil,  18  Cal.  App. 
<J75,  124  Pac.  548; 

— where  a  broker  having  authority  to  sell 
a  lot  entered  into  negotiations  with  a  pur- 
chaser which  failed  and  were  dropped  be- 
cause the  terms  were  too  high,  and  the 
owner  subsequently,  without  further  effort 
on  the  part  of  the  broker,  sold  half  of  the 
lot  to  the  purchaser.  Frenzer  v.  Lee,  3  Neb. 
(Unof.)    69,  90  N.  W.  914; 

— where  a  broker  was  able  to  find  pur- 
chasers for  only  two  portions  of  a  tract  of 
land,  and  after  the  lapse  of  a  reasonable  time 
the  owner,  independently  of  the  broker,  sold 
the  two  portions  to  the  purchasers  which 
the  broker  had  found.  Carpenter  v.  Atlas 
Improv.  Co.  123  App.  Div.  706,  108  N.  Y. 
Supp.  547,  before  court  on  another  point  in 
132  App.  Div.  112,  116  N.  Y.  Supp.  454. 

— where  a  broker  employed  by  a  trustee 
to  sell  an  entire  property,  only  part  of 
which  belonged  to  the  trustee,  procured  a 
purchaser,  but  the  deal  failed  because  the 
•owner  of  the  balance  of  the  property  re- 
fused to  sell,  and  the  trustee  sold  that  part 
of  the  property  which  he  owned  to  the  bro- 
ker's customer.  Diamond  v.  Wheeler,  80 
App.  Div.  68,  80  N.  Y.  Supp.  416; 

— where  the  agent's  contract  to  sell  real 
estate  provided  for  a  commission  of  a  cer- 
tain per  cent  on  a  sale  of  at  least  200  acres, 
a,nd  after  procuring  a  purchaser  for  150 
■acres,  the  agent  with  others  became  joint 
purchasers  of  another  150  acres,  and  paid 
therefor,  but  the  contract  of  sale  was  re- 
scinded and  the  purchase  money  returned 
at  the  request  of  the  purchasers,  including 
■the  agent.  Shlnn  v.  Boyd,  34  Tex.  Civ.  App. 
161,  77  S.  W.  1027; 

— where  a  broker's  contract  for  the  sale 
•of  four  houses  entitled  him  to  receive  a 
commission  of  one  third  of  all  realized 
above  $44,000,  and  only  one  of  the  houses 
was  sold,  it  being  held,  however,  simply 
that  the  broker  was  not  entitled  to  recover 
a  commission  of  one  third  of  the  amount 
realized  in  excess  of  the  $11,000  received 
ioT  the  sale  of  the  one  house,  and  not  that 
the  broker  was  barred  from  recovery  of  any 
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commission.  Mayer  v.  Haaren,  25  Jones  & 
S.  674,  6  N.  Y.  Supp.  436; 

— where  a  contract  entitled  the  broker 
to  a  commission  of  $100  if  he  found  a  pur- 
chaser for  a  farm  of  200  acres,  and  the 
broker  found  a  purchaser  for  only  117  acres. 
Weber  v.  Clark,  24  Minn.  354; 

— where  the  contract  authorized  the  brok- 
er to  sell  a  certain  tract  for  one  fourth  of 
the  profit  of  resale,  and  only  831  acres  out 
of  1,167  acres  had  been  sold,  and  another 
tract  of  200  acres,  which  had  been  taken 
in  exchange  as  part  of  the  consideration, 
was  still  unsold,  it  being  held  that  thp  ac- 
tion for  a  share  of  the  profits  was  prema- 
turely brought,  as  the  contract  employment 
was  'indivisible.  Crawford  v.  Surety  In- 
vest. Co.  91  Kan.  748,  139  Pac.  481. 

A  broker  who  finds  a  purchaser  for  an 
entire  property,  to  whom  the  owner  sells 
only  a  part  of  the  property,  is  not  entitled 
to  recover  the  stipulated  commission  as  for 
a  sale  of  the  entire  property,  unless  the 
customer  was  able  and  willing  to  pay  the 
price  at  which  the  broker  was  authorized 
to  sell.  Ball  v.  Dolan,  18  S.  D.  558,  101 
N.  W.  719. 

Under  a  contract  entitling  the  broker  to 
a  certain  commission  upon  his  procuring 
for  the  principal  a  deed  to  an  undivided 
half  interest  in  certain  land,  the  broker  is 
not  entitled  to  commission  pro  tanto  upon 
the  principal's  securing  a  deed  to  a  one- 
third  interest  in  the  propertv.  Witte  v. 
Taylor,  110  Cal.  224,  42  Pac.  807. 

In  the  headnote  to  Fletcher  v.  McMillan, 
132  Ga.  477,  64  S.  E.  268,  the  court  stated 
that  if  one  undertook  to  purchase  for  an- 
other a  body  of  timber  including  several 
tracts,  to  be  paid  for  in  an  entire  amount, 
and  received  a  certain  sum  which  he  agreed 
to  repay  if  he  failed  *'to  procure  the  timber 
from  the  owner,"  the  contract  was  entire, 
and  was  not  performed  by  the  procuring 
only  of  a  portion  of  the  timber. 

A  contract  authorizing  a  broker  to  sell 
land  belonging  to  three  parties  as  tenants 
in  common  was  construed  in  Johnson  v. 
Sirret,  153  N.  Y.  61,  46  N.  E.  1035,  as  en- 
titling the  broker  to  commission  only  on 
a  joint  sale  by  all  the  tenants  in  common. 
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In  excess  of  $10  per  acre;  that  plaintiffs  i 
thereaiter  procured  a  purchaser  for  part  j 
of  the  land,  and  so  notified  defendants,  who 
thereafter  communicated  with  and  sold  to 
such  purchaser  2,568.18  acres  of  said  land 
for  |13  an  acre.  Judgment  was  demanded 
for  the  excess  of  $3  per  acre,  or  $7,705.60. 
The  defendants  answered  separately.  The 
answer  of  defendant  Felthous  was  a  gen- 
eral denial,  with  a  specific  denial  of  an 
all^;ation  of  the  complaint  that  he  and 
defendant  Edwards  were  copartners.  The 
answer  of  defendant  Edwards,  in  addition 
to  such  denials,  alleged  that  the  contract 
of  employment  on  which  the  complaint  was 
based  consisted  of  two  letters  written  hy 
defendant  Edwards  to  plaintiff  Cronan,  and 
the  latter's  assent  thereto.     These  letters, 


which  admittedly  constituted  the  contract 
between  the  parties,  were  as  follows: 

August  31,  1912. 
Mr.  William  Cronan, 

Palace  Building,  Minneapolis,   Minn. 
Dear  Sir: — 

.We  herewith  hand  you  checkings  and 
blueprint  showing  one  tract  of  6,000  acres 
and  one  tract  of  0,515  acres  of  land  in 
Sweetgrass  county,  Montana.  If  you  hpve 
any  clients  looking  for  tracts  of  land  of  the 
size  of  these  either  one  of  them  will  surely 
suit  them.  Price  of  the  two  tracts  to- 
gether or  either  separately  is  $10  per  acre 
net  to  us.  Whatever  commission  you  desire 
to  make  will  have  to  be  added  to  this  price. 


and  not  on  a  transfer  by  only  one  of  Ihe 
tenants  of  an  undivided  interest  in  the 
property. 

c.  TFhen  recovery  is  allatced. 

In  some  instances  it  has  been  held  that  a 
contract  to  sell  real  estate  was  severable, 
so  that  the  broker  was  entitled  to  commis- 
sion upon  a  sale  or  exchange  of  part  only 
of  the  property.  An  illustration  of  a  sev- 
erable contract  to  exchange  real  estate  is 
fehown  in  Goodspeed  v.  Miller,  98  Minn. 
457,  108  N.  W.  817,  where  a  broker  offered 
to  exchange  hotel  property  for  land,  and 
subsequently  wrote  a  letter  to  the  land- 
owner in  which,  after  referring  to  the  hotel 
deal,  he  stated  that  he  had  also  a  stock 
of  dry  goods  to  exchange  for  land,  and  that 
'*1>oth  deals  had  to  be  right  now."  The  deal 
for  the  merchandise  was  never  consummat- 
ed, but  recovery  was  allowed  on  a  note 
^▼en  for  an  amount  which,  estimated  at 
the  stipulated  rate  of  $1  per  acre,  would 
equal  the  number  of  acres  exchanged  for 
the  hotel  property. 

Also,  under  the  following  circumstances 
it  was  held  that  the  broker's  contract  to 
sell  real  estate  was  severable,  so  as  to  en- 
title the  broker  to  commission  upon  the 
sale  to  one  procured  by  him  of  a  part  only 
of  the  property: 

— ^where  the  owner  of  three  parcels  of 
land  agreed  to  pay  a  broker  for  his  services 
if  he  would  furnish  an  acceptable  trade, 
stating  in  the  contract,  "I  would  trade  a 
portion  or  all,"  and  the  broker  procured 
one  who  agreed  to  exchange  certain  proper- 
ty for  the  three  parcels,  but  the  deal  as 
concluded  omitted  one  of  the  parcels  be- 
cause of  a  lien  on  the  other  party's  land. 
I^lair  V.  Slosson,  27  Tex.  Civ.  App.  403,  60 
S.  W.  112; 

— where  the  broker's  contract  to  sell  cer- 
tain oil  property  provided  that  the  nego- 
tiations were  to  be  carried  on  by  the  owner, 
and  that  the  broker  should  receive  as  com- 
mission a  certain  per  cent  of  the  amount 
received  for  the  property,  no  price  being 
fixed  in  the  contract.  Bowman  v.  Hartman, 
27  Ohio  C.  C.  309 ; 
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— where  a  broker  authorized  to  sell  a 
farm  at  $23  per  acre,  for  a  commission  of 
3  per  cent,  took  a  purchaser  to  see  the  land, 
but,  upon  his  objecting  to  the  quantity,  the 
landowner  offered  to  reserve  40  acres  and 
sell  the  remainder  for  $25  per  acre,  to 
which  the  purchaser  agreed,  and  the  papers 
were  drawn  up  by  the  broker  in  his  office, 
it  being  held  that  the  modification  of  the 
price  and  terms  by  the  owner  had  become 
by  substitution  a  part  of  the  original  con- 
tract with  the  broker.  Woods  v.  Stephens, 
46  Mo.  555; 

— where  the  only  condition  in  the  broker's 
contract  to  sell  certain  lands  was  that  the 
sale  in  the  aggregate  should  exceed  $26,000, 
and  the  broker  procured  -satisfactory  pur- 
chasers for  about  half  the  land,  whose  con- 
tracts amounted  to  over  $21,000,  the  beet 
part  of  the  land  remaining  unsold.  Smith 
V.  Patrick,  —  Tex.  Civ.  App.  — ,  43  S.  W. 
535; 

— ^where,  after  the  expiration  of  several 
options  secured  by  a  purchaser  whom  the 
broker  had  introduced,  a  small  part  of  the 
property  was  sold,  but  the  owner  subse- 
buently  sold  the  balance  of  the  property  to 
the  purchaser.  Lee  v.  O'Brien,  15  B.  C.  326; 

— where  the  broker's  contract  of  employ- 
ment did  not  state  the  quantity  of  land  to 
be  included  in  the  deed,  but  only  that  if  the 
broker  procured  a  third  party  to  act  as 
sales  agent  for  a  tract  of  land,  the  broker 
should  receive  a  commission  upon  the  pass- 
ing of  the  deed  to  the  third  party.  Thomp- 
son V.  Sargent,  66  Or.  384,  134  Pac.  7; 

— ^where  the  broker  procured  a  purchaser 
for  an  entire  section  of  land,  but  the  owner 
was  unable  to  procure  a  patent  for  102 
acres,  and  the  owner  and  purchaser,  hav- 
ing agreed  upon  a  sale  of  the  balance  of  the 
land,  made  an  agreement  with  the  broker 
to  pay  him  a  certain  sum  in  discharge  of 
his  claim  for  services,  but  because  of  a  cloud 
on  the  title  subsequently  discovered,  a  sale 
was  finally  consummated  of  only  338  acres, 
it  being  held  that  the  agreement  to  pay 
the  broker  the  sum  stated  was  made  foV 
a  sufiicient  consideration  and  could  be  en- 
forced. Brunson  v.  Blair,  44  Tex.  Civ.  App. 
43,  97  S.  W.  337. 
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We  can  show  the  land  at  any  time,  and  will 
be  pleased  to  give  you  full  particulars. 

Yours  truly, 
J.  G.  Edwards  Land   Co., 
by  J.  G.  Edwards. 

September  3,   1912. 
Mr.  William  Cronan, 

Minneapolis,  Minn. 
Dear  Sir: — 

In  putting  the  6,000-acre  tract  of  land 
in  3weetgrass  county,  Montana,  up  at  $10 
per  acre  net  to  us,  it  is  understood  that 
there  is  50  cents  per  acre  to  be  divided 
equally  between  you  and  ourselves  in  case 
you  sell  at  that  price.  On  the  9,515  acres, 
if  you  sell  it  at  $10  net,  it  is  understood 
that  there  is  $.40  per  acre  to  be  equally 
divided   between   us.     In   addition   to   this 


whatever  you  get  above  $10  per  acre  you 
are  to  retain. 

Yours  very  truly, 
J.  G.  Edwards  Land  Co., 

by  J.  G.  E. 

The  reply  admitted  the  writing  and  dp- 
livery  of  the  two  letters  to  plain tifT  Cronan. 
The  evidence  showed  that  the  letters  and 
acceptance  were  intended  to  be  the  sole 
evidence  of  the  contract  of  the  parties,  and 
that  plaintiffs  Bcntley  and  Parsons  were 
jointly  interested  in  the  venture  with  Cro- 
nan. PlaintifTs  testified  that,  on  the 
day  the  letters  were  delivered,  they 
gave  to  defendant  Edwards  the  names  of 
certain  Montana  men  who  were  in  the  mar- 
ket for  a  tract  of  land.  The  6,000-acre  tract 
was  not  owned  by  Edwards  or  Felthous; 
but  they  or  one  of  them  had  the  exclusive 


//.  Recovery  on  quantutn  meruit. 

Where  suit  was  brought  by  a  broker  upon 
the  contract,  and  the  proof  showed  only 
partial  performance  by  sale  of  only  part 
of  the  tract,  recovery  upon  quantum  meruit 
was  denied  in  Veatch  v.  Norman,  109  Mo. 
App.  387,  84  S.  W.  350.  It  was  said  that, 
having  elected  to  stand  upon  a  special  con- 
tract, the  broker  could  not  recover  upon 
quantum  meruit,  though  the  proof  might 
otherwise  warrant  a  recovery  upon  that 
theory. 

Recovery  by  a  broker  of  the  reasonable 
value  of  his  services  was  also  denied  in 
Boyd  V.  Big  Three  Ranch  Co.  22  Cal.  App. 
108,  136  Pac.  623,  where  a  broker  was  giv- 
en authority  to  sell  a  ranch  consisting  of 
a  number  of  separate  tracts,  and  procured 
a  purchaser  for  only  one  of  the  tracts,  to 
whom  the  owner  made  a  sale. 

But  a  broker  employed  by  the  defendant 
to  sell  an  undivided  half  interest  in  real 
estate  was  held  in  Burdon  v.  Briquelet,  125 
Wis.  341,  104  N.  W.  83,  entitled  to  recover 
on  quantum  meruit  the  reasonable  value  of 
his  services,  where  the  price  for  the  property 
and  the  amount  of  commission  were  not 
agreed  upon  in  the  contract  of  employment, 
and  the  defendant  and  his  cotenant,  with 
whom  the  broker  had  had  negotiations  for 
the  property,  made  a  deal  by  which  the 
cotenant  bought  the  defendant's  interest 
in  the  larger  part  of  the  tract,  and  the 
balance  was  divided  between  them. 

And  where  a  broker  employed  to  pur- 
chase an  entire  estate  was  unable  at  once 
to  obtain  title  to  the  whole  property,  as 
it  belonged  to  different  parties,  but  there 
was  evidence  tending  to  show  that  he  did 
obtain  a  conveyance  of  an  undivided  third, 
which  his  principal  accepted,  and  that  the 
latter  finally  obtained  the  title  to  the 
whole  estate,  it  was  held  in  Giles  v.  Swift, 
170  Mass.  461,  49  N.  E.  737,  that  the  brok- 
er was  entitled,  in  an  action  for  commis- 
sion, to  go  to  the  jury  on  the  question 
whether  the  principal  did  not  accept  par- 
tial performance  under  such  circumstances 
61  L.R.A.(N.S.) 


as  to  bind  him  to  pay  what  the  broker's 
services  were  reasonably  worth. 

///.  Miscellaneous. 

A  complaint  alleging  that  the  defendant 
employed  the  plaintiff  to  sell  certain  for- 
est land  for  a  commission  of  5  per  cent  in 
case  of  a  sale  of  the  property  for  a  sum 
not  less  than  $500,000,  and  in  addition 
thereto  the  excess  received  for  the  proper- 
ty over  that  amount,  and  that  the  plaintiff 
negotiated  "a  sale  of  said  premises"  to 
a  certain  party,  who,  as  a  result  of  the 
negotiations,  purchased  "the  said  proper- 
ty," and  that  the  amount  to  be  paid  **for 
the  timber  alone"  was  $550,000,  and  the 
"fee  of  the  land  with  timber  removed"  was 
and  is  worth  $100,000,  and  that  therofor 
the  plaintiff  is  entitled  to  $175,000  com- 
mission, is  not  subject  to  demurrer  on  the 
ground  that  it  alleges  a  sale  only  of  the 
timber,  whereas  the  plaintiff's  contract  was 
for  sale  of  the  entire  property.  Ostrander 
V.  Blandin,  211   Fed.  733. 

In  Stiewel  v.  Lally,  89  Ark.  195,  115  S. 
W.  1134,  and  Stewart  v.  Mather,  32  Wis. 
344,  on  facts  not  within  the  scope  of  this 
note,  it  was  said  that  where  the  terms  of 
sale  are  fixed  by  the  vendor,  in  accordance 
with  which  the  broker  produces  a  purchas- 
er, and  in  negotiations  between  the  pur- 
chaser and  the  vendor,  the  latter  voluntari- 
ly reduces  the  price  or  the  quantity,  the 
broker  is  entitled  to  commission  at  the 
rate  specified  in  his  contract  of  employ- 
ment. 

In  Blake  v.  Stump,  73  Md.  160,  10 
L.R.A.  103,  20  Atl.  788,  it  was  held  that 
where  a  real  estate  broker  undertook  to 
sell  a  house  and  lot,  and  succeeded  only 
in  disposing  of  the  house  and  leasing  the 
lt)t  upon  a  reserved  ground  rent,  he  was 
entitled  to  commission  only  on  the  cash 
actually  received,  and  not  on  the  value 
of  the  whole  property,  unless  the  owner 
contracted  expressly  or  by  implication  to 
pay  more.  R.  K.  H. 
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sale  thereof  under  contract  with  the  owner. 
Plaintiffs  told  Edwards  that  the  Montana 
people  had  been  dealing  for  a  0,000-acre 
tract  for  which  they  were  to  pay  $60,000 
as  a  down  payment,  but  that  the  deal  had 
iallen  through,  and  that  he  thought  Ed- 
wards could  get  "about  $30,000  together 
there;"  this  sum  presumably  referring  to  a 
down  payment. 

Late  in  September,  1912,  defendants  Ed- 
wards and  Felthous  went  to  Milbank,  Mon- 
tana. J.  C.  Felthous  &  Company,  a  cor- 
poration, had  purchased  the  6,000-acre 
tract,  and  Edwards  was  equally  interested 
with  Felthous  in  the  profits  of  the  trans- 
action. They  had  negotiations  for  the  sale 
of  the  tract  to  Milbank  Montana  Land 
Company,  a  corporation  in  which  the  men 
whom  plaintiils  claimed  to  have  mentioned 
to  Edwards  as  possible  purchasers  were  in- 
terested. These  negotiations  culminated  on 
October  24th  in  a  sale  by  the  Felthous  Com- 
pany to  the  Montana  Company  of  2,568.18 
ucres  of  the  6,000-acre  tract,  at  a  price  of 
$13  per  acre.  The  rest  of  the  tract  was  not 
sold,  and  still  remains  the  property  of  the 
Felthous  Company.  Defendants  claimed  on 
the  trial  that  plaintifi's  were  in  no  way 
instrumental  in  procuring  the  purchaser  or 
purchasers  to  whom  this  sale  was  made; 
»ut  this  question  was  on  the  evidence  for 
the  jury. 

The  verdict  was  directed  on  the  ground 
that  the  contract  upon  which  plain  tit!  seeks 
to  recover  was  never  performed;  that  is, 
that  plaintiffs  agreed  to  find  a  purchaser 
for  the  6,000-acre  tract  as  a  whole,  while 
the  purchaser  procured  by  them  was  ready, 
able,  and  willing  to  take  but  a  fraction  of 
the  tract. 

1.  Plaintiff  contends,  in  the  first  place, 
that  the  issue  of  entirety  of  contract  was 
not  raised  in  the  answer  of  either  defendant, 
and  therefore  that  such  a  defense  was 
waived.  There  is  nothing  in  this  point. 
Plaintiff  sued  on  a  contract,  but  did  not 
set  it  out  verbatim.  The  answer  of  defend- 
ant Edwards  set  out  in  full  the  writings 
constituting  the  contract  sued  on.  Whether 
this  contract  was  entire  or  severable  ap- 
peared from  the  writings  themselves,  and  it 
was  neither  necessary  nor  proper  to  plead 
the  legal  conclusion  that  defendant  drew 
therefrom.  There  was  nothing  by  way  of 
new  matter  in  the  nature  of  confession  and 
avoidance,  nor  was  it  claimed  that  the  con- 
traet  alleged  in  the  complaint  was  invalid 
bj  reason  of  extrinsic  facts,  or  that  the 
Bervices  of  plaintiff  were  performed  under 
any  other    contract. 

2.  Was  the  contract  entire  or  severable? 
That  iR,  were  plaintiffs  obliged,  in  order  to 
perform  their  agreement,  to  find  a  pur- 
chaser for  the  entire  tract,  or  would  it  be 
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a  performance  pro  tantOy  if  they  found  a 
purchaser  for  any  number  of  acres  of  the 
tract  less  than  the  whole?  This  question, 
one  of  the  intention  of  the  parties,  must 
be  determined  from  the  language  of  the 
letters,  construed  in  the  light  of  the  sur- 
rounding circumstances.  The  first  letter 
(dated  August  31st,  but  written  and  de- 
livered with  the  second  letter  on  September 
3d)  says:  "If  you  have  any  clients  looking 
for  tracts  of  land  of  the  size  of  these, 
either  one  of  them  will  surely  suit  them. 
Price  of  the  two  tracts  together  or  either 
separately  is  $10  per  acre  net  to  us.'* 
The  second  letter  says:  "In  putting  the 
6,000-acre  tract  .  .  .  up  at  $10  per 
acre  net  to  us  .  .  .  there  is  50  cents 
per  acre  to  be  equally  divided  between  you 
and  ourselves  in  case  you  sell  at  that  price. 
On  the  9,515  acres,  if  you  sell  it  at 
$10  net  •  .  .  there  is  40  cents  per 
acre  to  be  divided  equally  between  us.*' 
At  the  time  the  contract  was  entered  into, 
the  6,000-acre  tract  was  owned  in  its  en- 
tirety by  one  individual,  and  defendants 
were  agents  for  its  sale.  It  is  clear,  in 
our  opinion,  that  the  contract  was  entire, 
and  not  severable.  The  mere  fact  that  the 
price  named  was  so  much  per  acre  is  not 
important,  any  more  than  would  be  the  sale 
of  a  lot  or  lots  on  a  city  street  at  so  much 
per  front  foot.  It  is  quite  usual  to  name 
the  price  of  a  tract  of  land  at  so  much  per 
acre,  whether  the  precise  acreage  be  known 
or  not,  just  as  it  is  customary  to  ascertain 
the  value  of  a  thing  sold  by  weight  or 
measure.  "The  mere  fact  that  the  subject 
of  the  contract  is  sold  by  weight  or  meas- 
ure, and  the  value  is  ascertained  by  the 
price  affixed  to  each  pound  or  yard  or 
bushel  of  the  quantity  contracted  for,  will 
not  be  sufficient  to  render  the  contract 
severable."  2  Parsons,  Contr.  8th  ed.  036.. 
See  also  Johnson  v.  Fehsefeldt,  106  Minn.. 
202,  20  L.R.A.(N.S.)  1069,  118  N.  W.  797. 
We  think  that  the  letters  contain  no  au- 
thority to  plaintiffs  to  sell  any  part  of 
either  tract  less  than  the  whole. 

3.  The  contract  being  entire,  can  it  be- 
apportioned?  On  principle  there  is  but  one 
answer  to  this  question.  There  can  be  no 
apportionment  of  an  entire  contract.  As 
stated  by  Parsons,  the  question  of  appor- 
tionment always  addresses  itself  to  a  con- 
tract which  has  already  been  ascertained 
not  to  be  single  and  entire.  Such  question 
can  never  arise  when  it  is  once  determined 
that  the  contract  is  entire.  It  is  pretty 
well-settled  law  that,  in  case  of  an  entire 
contract,  part  performance  does  not  entitle 
a  party  to  pro  rata  compensation,  unless 
full  performance  is  prevented  by  the  other 
party.  And  this  principle  is  applicable  to 
a  claim  of  commissions  by  a  broker.    Where 
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his  compensation  is  to  be  paid  by  commis- 
flions,  the  whole  services  or  duty  must  be 
performed  before  any  right  to  commissions 
arises,  unless  the  act  of  the  principal  has 
prevented  performance.  Hyams  v.  Miller, 
71  Ga.  008.  See  note  to  Lunney  v.  Healey, 
44  L.R.A.  593. 

The  model  opinion  of  former  Chief  Jus- 
tice Gilfillan  in  Weber  v.  Clark,  24  Minn. 
354,  seems  conclusive  of  the  question  here. 
We  quote  it  in  full,  as  it  is  impossible  to 
otherwise  state  the  decision:  '^Defendant 
owned  a  farm  of  200  acres,  and  agreed  to 
pay  Weber  $100  if  he  would  find  a  pur- 
chaser for  it«  Weber  found  a  purchaser 
for  117  acres  of  the  farm,  who  purchased 
that  quantity  from  defendant.  Weber  sued 
for  $100.  Clearly  he  was  not  entitled  to 
recover  anything.  The  contract  was  entire 
the  Weber  should  find  a  purchaser  for  the 
whole  farm,  and  that  for  doing  so  defend- 
ant should  pay  him  $100.  Weber  waa  not 
entitled  to  anything  until  he  performed  his 
part  of  the  contract,  and  found  a  purchaser 
willing  to  buy  the  whole  farm.  This  he 
did  not  do.    Judgment  affirmed." 

It  is  urged  that  Weber  v.  Clark  was 
wrongly  decided  and  should  be  overruled. 
We  think  the  decision  is  sound  and  should 
be  followed.  The  case  has  been  cited  with 
approval  by  text-books  and  courts.  1  Notes 
•n  Minn.  Rep.  1150.  The  principle  involved 
is  elementary.  A  broker  is  not  entitled  to 
compensation  until  he  has  performed  the 
undertaking  assumed  by  him.  19  Cyc.  240. 
The  undertaking  assumed  by  plaintiffs  was 
to  procure  a  purchaser  for  the  entire  6,000- 
acre  tract.  This  they  did  not  do.  There 
was  nothing  in  the  contract  that  authorized 
a  sale  of  a  portion  of  the  tract,  nor  was 
there  any  subsequent  modification  of  the 
contract  either  in  writing  or  by  parol.  The 
mere  fact  that  defendants  sold  to  the  pur- 
chaser brought  to  them  by  plaintiffs  a  por- 
tion of  the  tract  does  not,  in  the  absence  of 
s.  new  contract,  or  conduct  of  the  parties 
that  would  justify  the  inference  that  the 
original  contract  was  modified,  show  per- 
formance by  plaintiffs  of  their  agreement. 
The  rule  of  Weber  v.  Clark  was  applied  in 
Illingsworth  v.  Slosson,  19  111.  App.  612; 
Carpenter  v.  Atlas  Lumber  Co.  123  App. 
Div.  706,  108  N.  Y.  Supp.  547;  Veatch  v. 
Norman,  109  Mo.  App.  387,  84  S.  W.  350. 
Plaintiffs  cited  Woods  v.  Stephens,  46  Mo. 
655,  as  holding  otherwise.  The  case  is  dis- 
tinguishable in  that  the  broker  fulfilled  his 
contract  so  far  as  he  was  permitted  by  the 
owner,  and  the  contract  was  modified.  Thev 
further  rely  on  a  class  of  authorities  hold- 
ing substantially  that,  where  a  broker  in- 
troduces a  purchaser,  and  the  seller  con- 
ducts negotiations  with  him  and  finally 
sells  the  property  for  a  less  sum  or  on 
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different  terms  than  named  in  the  contract 
of  employment,  the  broker  is  entitled  to 
a  commission.  Hubachek  v.  Hazzard,  83 
Minn.  437,  86  N.  W.  426;  19  Cyc.  249,  and 
cases  cited;  Ball  v.  Do  Ian,  15  L.ILA.(N.S.) 
272  note.  But  where,  as  in  the  case  at 
bar,  the  broker  is  to  have  as  his  compen- 
sation all  m  excess  of  a  certain  named 
price,  and  the  purchaser  he  finds  is  un- 
willing to  pay  anything  in  excess  of  the 
price  named,  a  sale  to  such  purchaser  at 
such  price  or  a  less  sum  will  not  entitle 
the  broker  to  compensation.  Holcomb  v. 
Stafford,  102  Minn.  233,  113  N.  W.  440;  19 
Cyc.  241,  note  78.  This  is  because  the  brok- 
er's right  to  compensation  is  by  the  con- 
tract made  conditional  on  the  price  received. 
In  case  of  a  sale  at  a  less  price  he  has  not 
performed  his  contract,  or  earned  his  com- 
pensation. The  principle  of  the  line  of 
cases  of  which  Hubachek  v.  Hazzard  is  an 
example  is  that  the  contract  does  not  make 
the  broker's  right  to  compensation  depend- 
ent upon  a  sale  at  a  net  price  to  the  owner, 
but  leaves  the  price  and  terms  of  the  sale 
subject  to  modification  by  the  owner.  The 
distinction  is  obvious.  The  principle  of 
Hubachek  v.  Hazzard  is  not  in  point  here, 
while  the  rule  of  Holcomb  v.  Stafford  is 
mainly  important  as  an  application  of  the 
general  rule  that,  to  entitle  the  broker  to 
compensation,  he  must  perform  his  agree- 
ment. 

4.  The  contention  of  plaintiffs  that  has 
the  most  merit,  as  far  as  natural  justice  is 
eoncemed,  is  that  they  should  be  paid  the 
reasonable  value  of  the  services  they  per- 
formed, although  they  did  not  perform  their 
contract.  Of  course,  the  doctrine  of  sub- 
stantial performance  or  that  of  part  per- 
formance has  no  application  here.  Defend- 
ants did  not  prevent  performance  by 
plaintiffs.  So  far  as  appears,  plaintiffs 
might  still  have  earned  their  commission 
by  finding  a  purchaser  for  the  rest  of  the 
tract.  Whether  there  can  be  a  recovery  on 
a  quantum  meruit  except  in  cases  where  a 
recovery  is  warranted  under  the  principles 
of  substantial  performance,  or  part  per- 
formance, is  a  question  that  is  not  present- 
ed by  the  pleadings  or  the  evidence,  and  we 
do  not  decide  it.  Plaintiffs  are  not  seeking 
to  recover  on  an  implied  promise  or  qvan- 
tum  meruit.  They  declare  in  their  com- 
plaint upon  an  express  contract,  and  make 
no  mention  of  the  reasonable  value  of  any 
services  they  performed.  As  a  question  of 
pleading,  they  could  not  recover  on  a  quan- 
tum meruit  if  objection  had  been  made 
seasonably.  1  Dunnell,  Dig.  §  1904.  And 
no  attempt  waa  made  to  prove  the  reason- 
able value  of  plaintiffs'  services. 

Our  conclusion   is   that  the  trial   court 
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waB  right  in  directing  a  Yerdict  for  the 
defendants. 
Order  affirmed. 


KEIBRASKA  StTPBEMS  COURT. 

ANNA  SCHMIDT 

V. 

WILLIAMSBURGH  CITY  FIRE  INSUR- 
ANCE COMPANY  OF  BROOKLYN, 
NEW  YORK,  Appt 

(—  Neb.  — ,  144  N.  W.  1044.) 

Trial  —  directed  verdict  —  propriety. 

1.  Unlees  plaintiff  and  defendant  at  the 
close  of  the  evidence  each  request  a  directed 
verdict  in  his  favor,  the  district  court  is 
not  authorized  to  determine  disputed  ques- 
tions of  fact.  If  such  a  request  is  made  by 
one  party  alone,  it  is  only  when  the  testi- 
mony on  behalf  of  the  other  party  will  not 
support  his  cause  of  action  or  his  defense 
tliat  the  court  may  direct  the  jury  to  render 
a  verdict  in  favor  of  the  moving  party. 

Headnotes  by  Letton,  J. 


Insurance  —  vacancy  —  notice  to  agent 
—  effect. 

2.  Notice  and  knowledge  of  the  existence 
of  a  vacancy  in  the  insured  premises,  or  of 
the  occurrence  of  a  fire  in  the  same  to  such 
an  extent  as  to  make  them  uninhabitable, 
communicated  to  the  local  agent  of  the  de- 
fendant, authorized  to  issue  policies  and 
transact  the  usual  business  of  a  recording 
agency,  is  the  knowledge  of  the  insurance 
company. 

Same  —  return  of  premium  —  surrender 
of  policy. 

3.  Where  a  policy  provides  the  policy 
"shall  be  void  ...  if  a  building  herein 
described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or 
unoccupied  and  so  remain  for  ten  days," 
and  also  provides:  "If  this  policy  shall 
.  .  .  become  void  or  cease,  the  premium 
having  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrender  of  this 
policy  or  last  renewal,  this  company  retain- 
ing the  customary  short  rate" — the  company 
is  not  bound  to  return  any  unearned  pre- 
mium, unless  the  policy  is  surrendered. 

Same  —  offer  for  policy  —  waiver  of 
surrender. 

4.  Where,  under  such  policy,  the  insurer 


Note.  —  Does  failure  of  th6  insurer  to 
epeah  or  act  after  notice  of  breach  of 
policy  constitute  a  waiver  thereof. 

The  early  cases  upon  the  question  con- 
sidered in  Uie  present  note  are  covered  in  the 
note  to  Phenix  Ins.  Co.  v.  Grove,  25  L.R.A. 
(N.S.)  1,  and  this  note  is  merely  supple- 
mentary to  that. 

For  a  note  on  return  of  premium  as  con- 
dition of  cancelation  of  insurance,  see  David- 
son V.  German  Ins.  Co.  13  L.R.A.(N.S.)  885. 

Ab  to  waiver  of  return  of  unearned  pre- 
mium as  a  condition  of  cancelation  of  in- 
surance, see  note  to  Buckley  v.  Citizens' 
Ins.  Co.  13  L.R.A.(N.S.)   889. 

As  to  right  of  insured  to  return  of  pre- 
mium where  policy  is  void  or  voidable  be- 
cause of  misrepresentation  on  his  part,  see 
note  to  Metropolitan  I/.  Ins.  Co.  v.  Freed- 
man,  32  L.R.A.(N.8.)   298. 

As  to  effect  of  fraud  of  an  applicant  for 
membership  in  a  benefit  insurance  society 
on  the  obligation  of  the  society  to  return 
what  has  been  paid  as  assessments  or  dues 
before  it  can  claim  the  contract  unenforce- 
able,  see  note  to  Taylor  v.  Grand  Lodge, 
A.  O.  U.  W.  3  L.R.A.(N.S.)  114. 

As  to  waiver  of  provision  as  to  change 
of  occupation  by  continued  receipt  of  dues, 
see  note  to  Johnson  v.  Modern  Brotherhood, 
27  L.R.A.(N.S.)  446. 

Knowledge  acquired  after  loss. 

Supplementing  note  in  25  L.R.A.(N.S.) 
3. 

The  rule  stated  in  the  early  note,  that 
where  notice  of  the  breach  of  a  condition  of 
a  policy  before  loss  does  not  reach  the  in- 
surer until  after  loss,  mere  silence  or  non- 
action on  the  part  of  the  latter  will  not 
51  L.R.A.(N.S.) 


operate  to  bind  it,  has  been  applied  in  sub- 
sequent cases. 

Thus,  it  has  been  held  that  an  insurer  is 
not  estopped  in  an  action  on  a  fidelity  bond 
from  setting  up  a  breach  of  a  condition 
binding  the  insured  to  require  its  employee 
to  furnish  certain  reports  and  statements, 
because  of  its  failure  to  return  the  pre- 
miums, where  it  had  no  knowledge  of  the 
breach  of  the  condition  until  after  the  loss. 
Marion  Iron  &  Brass  Bed  Co.  v.  Empire 
State  Surety  Co.  —  Ind.  App.  — ,  100  N.  E. 
882. 

And  a  forfeiture  by  reason  of  a  breach 
of  the  condition  against  encHmbrances  is 
not  waived,  nor  is  the  insurer  precluded  front 
setting  it  up  in  defense  of  a  suit  on  the 
policy  by  the  failure  to  return  the  premium 
before  suit  was  instituted,  where  it  had  no 
knowledge  of  the  breach  until  after  the 
loss  occurred.  Capital  F.  Ins.  Co.  v.  Shear - 
wood,  87  Ark.  326,  112  S.  W.  878;  and  to 
the  same  effect  is  Home  F.  Ins.  Co.  v.  Wil- 
son, —  Ark.  — ,  159  S.  W.  1113. 

So,  where  the  insurer  has  no  knowledge, 
prior  to  the  loss,  of  a  violation  of  the  "iron 
safe"  clause,  and  there  is  nothing  in  the 
contract  of  insurance  requiring  a  payment 
of  the  premium  after  it  ceases  to  be  a  con- 
tinuing insurance  by  reason  of  a  loss,  be- 
fore it  can  set  up  a  breach  of  its  conditions, 
the  insurer  may  claim  a  forfeiture  and  at 
the  same  time  retain  the  unearned  pre- 
mium. Robinson  v.  JEinsi  F.  Ins.  Co.  135 
Ala.  650,  34  So.  18. 

And  to  the  same  effect  is  Security  Ins. 
Co.  V.  Laird,  —  Ala.  — ,  (52  So.  182,  where 
there  was  a  breach  of  the  additional  in- 
surance clause. 

And  in  Benanti  v.  Delaware  Ins.  Co.  86 
Conn.  15,  84  Atl.  109,  Ann.  Cas.  191 3D,  826, 
under  a  policy  providing  that  it  should  be 
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has  no  notice  or  knowledge  of  the  breach 
of  a  condition  in  the  policy  making  it  void 
in  case  the  premises  are  vacant  or  unoc- 
cupied for  more  than  ten  days,  and  did  not 
learn  until  after  the  premises  were  totally 
destroyed  that  the  building  had  been  so 
damaged  by  previous  fires  as  to  be  unin- 
habitable, and  had  so  remained  for  several 
weeks  before  the  loss  occurred,  the  fact  that 
the  adjuster  for  the  company,  while  de- 
claring that  the  policy  was  void,  and  that 
the  insurer  was  not  liable,  offered  a  larger 
sum  than  the  unearned  premium  for  a  sur- 
render of  the  policy  does  not  of  itself  con- 
stitute a  waiver  of  the  forfeiture. 

(January  7,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of    the    District    Court    for    Douglass 


County  in  plaintiff's  favor  in  an  action  on 
a  fire  insurance  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Greene,  Brcckenrldge,  Gur- 
ley,  &  Woodrougli,  for  appellant: 

The  property  was  totally  destroyed. 

German  Ins.  Co.  v.  Eddy,  36  Neb.  461 » 
19  L.RJI.  707,  54  N.  W.  856;  Insurance 
Co.  of  N.  A.  V.  Bachler,  44  Neb.  549,  62 
N.  W.  911;  Seyk  v.  Millers'  Nat.  Ins.  Co. 
74  Wis.  67,  3  L.R.A.  623,  41  N.  W.  443. 

To  render  a  contract  of  insurance  valid 
the  property  must  be  in  existence. 

Clark  V.  Insurance  Co.  of  N.  A.  89  Me. 
26,  35  L.R.A.  276,  25  Atl.  1008;  Kerr  v. 
Milwaukee  Mechanics'  Ins.  Co.  54  C.  C.  A. 
616,   117   Fed.  442. 


void  if  the  insured  misrepresented  his  in- 
terest in  the  property,  it  was  held  that  if 
the  insurer  retains  the  premium  prior  to  a 
loss  after  it  knows  of  a  breach  of  the  con- 
dition, the  right  to  avoid  the  policy  is 
waived;  but  that  if  the  knowledge  of  the 
breach  comes  to  the  insurer  after  the  loss, 
its  retention  of  the  premium  after  such 
knowledge  will  not  amount  to  a  waiver. 

But  in  RhoduH  v.  Kansas  City  L.  Ins.  Co. 
156  Mo.  App.  281,  137  S.  W.  907,  there  was 
held  to  be  a  waiver  of  a  provision  that  the 
contract  should  be  null  and  void  unless  the 
application  was  passed  upon  and  the  policy 
delivered  during  the  applicant's  lifetime  and 
while  in  good  health,  where  the  insurer's 
agent,  after  notice  of  the  applicant's  death, 
received  payment  of  the  premium  note  and 
forwarded  it  to  the  insurer,  which  received 
and  kept  it  after  knowledge  of  the  facts. 
(Generally  as  to  waiver  of  stipulation  in 
policy  that  it  shall  not  become  binding  un- 
less delivered  to  insured  while  in  good 
health,  see  notes  in  17  L.R.A. (N.S.)  1149, 
and  43  L.R.A.  (N.S.)  727.) 

And  the  insurer  is  estopped  from  setting 
up  a  violation  of  a  provision  that  a  fire 
policy  shall  be  void  if  other  insurance  is 
obtained  on  the  property  without  its  consent 
where  its  agent,  after  a  loss  occurred,  with 
knowledge  that  there  was  other  insurance 
in  force  which  the  insurer  had  not  consented 
to,  collected  and  remitted  the  premium  and 
delivered  the  policy,  and  the  insurer  failed 
to  return  the  premium.  Rogers  v.  Connec- 
ticut F.  Ins.  Co.  157  Mo.  App.  671, 139  S.  W. 
265. 

And  in  Manning  v.  Connecticut  F.  Ins. 
Co.  17(5  Mo.  App.  678,  169  S.  W.  750,  there 
was  held  to  be  a  waiver  of  a  breach  of  the 
unconditional  ownership  clause  where  the 
insurer  received  and  retained  the  premium 
^vith  full  knowledge  on  the  part  of  its  agent, 
on  the  day  of  the  fire,  of  the  breach. 

And  the  retention  of  premiums  after 
knowledge  of  a  breach  of  a  condition  as  to 
the  insured's  health,  apparently  obtained 
after  loss,  ratifies  the  contract,  although  it 

grovides  that  it  shall  be  void  in  case  of  a 
reach  of  such  condition,  and  also  provides 
that  the  premiums  shall  be  forfeited  to  the 
51  L.R.A.  (N.S.) 


insurer  in  case  the  policy  becomes  void.  Mc- 
Currey  v.  Metropolitan  L.  Ins.  Co.  168  111. 
App.  625. 

In  Brashears  v.  Perry  County  Farmers* 
Protective  Ins.  Co.  51  Ind.  App.  8,  98  N. 
E.  889,  where  a  policy  provided  that  vaca- 
tion of  the  insured  property  should  suspend 
the  risk,  but  that  it  should  be  revived  upon 
notice  of  reoccupation,  and  a  by-law  re- 
quired the  insurer  to  affirmatively  signify 
its  intention  to  terminate  the  policy  by 
giving  notice  in  case  of  a  breach  of  its*  con- 
ditions, it  was  held  that  a  breach  of  the 
condition  mentioned  was  waived  by  t|ie 
insurer's  failure  upon  notice  thereof  after 
loss  to  give  notice  of  its  intention  to  ter- 
minate its  liability  and  offer  to  return  the 
unearned  premium. 

Knowledge    acquired   before    loss — breaches 
rendering  policy  voidable. 

Supplementing  note  in  25  L.R.A.(N.S.) 
6. 

In  Western  Ins.  Co.  v.  Ashby,  —  Ind. 
App.  — ,  102  N.  E.  45,  where  the  policy 
upon  which  suit  was  instituted  provided 
that  it  should  be  void  if  the  insured  obtained 
other  insurance,  and  there  was  a  breach 
of  this  provision,  the  court  held  that  the 
evidence,  which  showed  knowledge  of  the 
breach  before  a  loss  occurred,  warranted  a 
finding  of  waiver,  saying:  "The  doctrine 
is  well  established  in  this  state  that  a  pro- 
vision in  such  policy,  rendering  it  void  upon 
certain  conditions,  means  voidable  at  the 
option  of  the  insurer;  and  that  to  render  it 
void,  upon  discovery  of  the  facts  by  which 
liability  may  be  avoided,  it  must  act  with 
reasonable  promptness,  must  notify  the  in- 
sured of  its  election  to  avoid  the  policy, 
tender  back,  or  in  some  appropriate  way 
restore,  or  offer  to  restore,  the  unearned 
premium  received,  and  upon  failure  so  to 
do  will  be  deemed  to  have  waived  the  right 
to  so  declare  the  policy  void,  and  to  have 
elected  to  treat  it  as  a  valid  contract  of 
insurance." 

And  a  like  result  was  reached  in  the  fol- 
lowing Indiana  cases:  State  L.  Ins.  Co.  v. 
Jones,  48  Ind.  App.  186,  92  N.  E.  879  (where 
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Messrs.  Albert  S.  Ritchie  and  Charles 
li.  Fritscher,  for  appellee: 

Tbere  could  be  no  forfeiture  of  the  policy 
on  account  of  vacancy  during  thirty  days 
next  after  the  fire  of  March  20,  1910,  dur- 
ing which  time  the  company  had  a  right  to 
exercise  its  option  to  repair. 

Lancashire  Ins.  Co.  t.  Bush,  60  Neb.  116, 
82  N.  W.  313. 

Notice  to  such  an  agent  as  Gibson  was 
binds  the  company. 

Hunt  V.  State  Ins.  Co.  66  Neb.  121,  92 
N.  W.  921;  Eagle  F.  Ins.  Co.  v.  Globe 
Loan  k  T.  Co.  44  Neb.  380,  62  N.  W.  896; 
Home  F.  Ins.  Co.  v.  Bernstein,  55  Neb.  260, 
75  N.  W.  839. 

On  a  violation  of  the  vacancy  clause 
there  must  be  affirmative  action  on  the  part 


of  the  company,  and  it  must  declare  a 
forfeiture;  or,  the  condition  being  for  its 
benefit,  a  failure  to  declare  a  forefeiture 
is  a  waiver  of  this  condition. 

Home  F.  Ins.  Co.  v.  Kuhlman,  68  Neb. 
488,  76  Am.  St.  Rep.  Ill,  78  N.  W.  036; 
Hunt  V.  State  Ins.  Co.  66  Neb.  121,  02  N. 
W.  921;  Farmers*  &  M.  Ins.  Co.  v.  Bodge, 
76  Neb.  31,  lOG  N.  W.  1004,  110  N.  \V. 
1018. 

There  might  be  a  waiver  of  conditions 
after  as  well  as  before  a  loss  or  destruction 
of  the  property. 

Billings  V.  German  Ins.  Co.  34  Neb.  502, 
62  N.  W.  397;  Brashears  v.  Perry  County 
Farmers*  Protective  Ins.  Co.  61  Ind.  App. 
8,  98  N.  E.  889. 

The  offer  to  give   $150   for  the   policy, 


misstatements  in  connection  with  insured's 
medical  examination  were  claimed) ;  Com- 
mercial L.  Ins.  Co.  V.  Schroyer,  176  Ind. 
€54,  95  N.  £.  1004,  Ann.  Cas.  1914A,  968 
(where  fraudulent  statements  as  to  occupa- 
tion and  prior  insurance  were  relied  upon) ; 
American  Cent.  L.  Ins.  Co.  v.  Roscnstein, 
46  Ind.  App.  537,  92  N.  E.  380  (where  mis- 
representations as  to  prior  applications  for 
insurance  and  concerning  the  sale  and  use 
of  liquors  were  alleged). 

And  in  Farmers'  Mut.  F.  Ins.  Co.  v.  Hill, 
45  Ind.  App.  605,  91  N.  £.  361,  an  answer 
alleging  a  violation  by  the  insured  of  the 
rules  and  regulations  of  the  association 
forbidding  the  insuring  of  certain  buildings 
having  stoves  in  them  was  held  inaufiicient 
in  failing  to  aver  a  rescission  of  the  con- 
tract, or  any  tender  or  offer  to  return  the 
premiums  paid. 

And  in  Shutts  v.  Milwaukee  Mechanics' 
Ins.  Co.  159  Mo.  App.  436,  141  S.  W.  15, 
the  change  of  location  of  the  insured  prop- 
4*rty  without  the  insurer's  consent  was  held 
merely  to  render  the  contract  voidable,  and 
the  insurer's  right  to  declare  a  forfeiture 
was  held  to  have  been  waived  where,  after 
knowledge  of  the  removal  by  its  agent,  it 
retained  the  premium  and  remained  silent 
until  a  loss  occurred. 

So,  where  a  policy  stipulates  that  it  shall 
become  void  if  the  property  is  subsequently 
encumbered,  it  has  been  held  that  the  pro- 
vision is  waived  and  the  policy  continued 
in  force  where  the  insurer,  before  loss,  has 
notice  of  a  breach  of  the  condition,  but  fails 
to  cancel  the  policy.  Kelley  v.  People's  Nat. 
F.  Ins.  Co.  —  111.  — ,  —  L.R.A.(N.S.)  — , 
304  N.  E.  188. 

And  the  decision  in  Phenix  Ins.  Co.  v. 
<Jrove,  25  L.K.A.  (N.S.)  1,  was  followed  in 
Hollstrom  v.  Forest  City  Ins.  Co.  168  111. 
App.  214,  where  the  policy  provided  that 
if  any  encumbrance  were  executed  on  the 
insured  property,  or  any  change  of  title 
should  take  place,  the  contract  would  be 
void:  a  breach  of  this  condition  by  the 
insured  in  mortgaging  the  property  was 
lield  to  be  waived  where  the  insurer's 
agent  had  notice  of  the  fact  before  loss,  but 
took  no  action  to  avoid  the  policy. 
51  L.R.A.(N.R.) 


And  where  an  insurer,  after  full  knowl- 
edge before  loss  of  a  breach  of  a  condition 
as  to  the  insured's  health,  continues  to 
collect  and  retain  the  premiums,  it  waives 
the  right  to  take  advantage  of  the  breach, 
although  the  policy  provides  that  it  shall 
be  void  in  case  of  such  breach,  and  stipu- 
lates that  all  premiums  shall  be  forfeited 
to  the  insurer,  the  provision  that  the  pol- 
icy shall  be  void  being  construed  to  mean 
voidable  only.  Metropolitan  L.  Ins.  Co.  v* 
Johnson,  49  Ind.  App.  233,  94  N.  £.  785. 

And  the  receipt  for  over  two  years  of 
assessments,  and  the  retention  of  them 
after  knowledge  of  the  falsitv  of  the  in- 
sured's statement  in  his  application  as  to 
his  health,  estops  the  insurer  from  asserting 
the  falsity  as  a  defense.  Kidder  v.  Su- 
preme Assembly,  A.  S.  £.  164  111.  App.  489. 

There  is  also  a  dictum  in  Rogers  v.  Home 
Ins.  Co.  155  Mo.  App.  276,  136  S.  W.  743, 
that  if  the  insurer's  agent  knows  of  a 
violation  of  a  provision  that  the  policy 
shall  become  void  if  additional  insurance 
is  obtained,  and  he  makes  no  move  to  can- 
cel the  policy,  but  treats  it  as  a  subsisting 
contract,  he  waives  the  provision. 

— breaches  rendering  policy  void. 

Supplementing  note  in  25  L.R.A.(N.S.) 
16. 

As  stated  in  the  earlier  note,  where  the 
policy  provides  that  a  breach  of  its  con- 
ditions shall  render  it  void,  and  the  for- 
feiture is  deemed  to  be  self-executing,  mere 
silence  or  nonaction  will  not  estop  the  in- 
surer from  taking  advantage  of  the  breach. 

Thus,  in  a  subsequent  case  where  a  pol- 
icy provided  that  it  should  be  void  if  the 
insured  procured  other  insurance  without 
the  insurer's  consent,  the  policy  was  held 
to  be  avoided  ipso  facto  by  the  obtaining 
of  such  insurance,  and  it  was  held  that  the 
mere  failure  to  cancel  the  policy  after 
knowledge  of  the  breach  by  the  insurer  be- 
fore loss  would  not  justify  a  conclusion 
that  the  insurer  had  elected  to  continue 
the  policy  in  force.  Coppoletti  t.  Citizens' 
Ins.  Co.  123  Minn.  325,  143  N.  W.  787. 

Under  the  South  Dakota  standard  pol- 
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made  by  Wilken,  would  be  some  evidence 
of  a  waiver. 

Billinga  v.  German  Ins.  Co.  supra;  Ger- 
man Ins.  Co.  V.  Stincr,  2  Neb.  (Unof.)  308, 
96  N.  W.  122. 

'xhe  ownership  and  title  to  the  property 
remain  in  the  mortgagor,  and  she  is  the 
proper  party  to  bring  the  action  on  the 
policy. 

Minnock  ▼.  Eureka  F.  &  M.  Ins.  Co.  90 
Mich.  236,  61  N.  W.  367;  Wunderlich  ▼. 
Palatine  F.  Ins.  Co.  104  Wis.  395,  80  N. 
W.  471,  38  N.  J.  L.  140,  20  Am.  Rep.  372 ; 
Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L. 
568,  29  Am.  Rep.  271;  Anthony  v.  German 
'   American  Ins.  Co.  48  Mo.  App.  65. 

Ihe  mortgagor  may  sue  along  with  the 
consent  of  the  mortgagee. 


Patterson  v.  Triumph  Ins.  Co.  64  Me. 
500;  Graves  v.  American  Live-Stock  Ins. 
Co.  46  Minn.  130,  48  N.  W.  684;  Jackson 
V.  Farmers'  Mut.  F.  Ins.  Co.  5  Gray,  52; 
Turner  v.  Quincy  Mut.  F.  Ins.  Co.  109 
Mass.  568. 

Consent  that  the  mortgagor  bring  the 
action  in  his  own  name,  given  after  suit 
commenced  and  tried  in  a  municipal  court, 
is  sufficient  to  enable  the  mortgagor  to 
maintain  the  action. 

Green  v.  Star  F.  Ins.  Co.  190  Mass.  586, 
77  N.  E.  649. 

The  defect  of  parties,  or  want  of  capacity, 
if  any,  was  apparent  on  the  face  of  the 
petition,  and,  not  having  been  objected  to 
before  trial,  is  waived. 

Taylor  v.  Weckerly,  69  Neb.  739,  96  N. 


icy  prescribed  by  the  Laws  of  1905,  pro- 
viding that  a  policy  shall  be  void  if,  with- 
out the  insurer's  consent,  the  property  is 
materially  altered,  and  stipulating  that  the 
insurer  shall  be  deemed  to  have  waived  a 
breach  of  its  conditions  unless  it  promptly 
cancels  the  policy,  there  is  a  waiver  of  a 
breach  resulting  from  an  encumbrance 
placed  upon  the  insured  property,  where 
the  insurer,  after  knowledge  of  the  breach 
before  loss,  fails  to  promptly  cancel  the 
policy.  Lawver  v.  Globe  Mut.  Ins.  Co.  25 
S.  D.  649,  127  N.  W.  615. 

But  the  provision  requiring  the  insurer 
to  promptly  cancel  the  policy  upon  notice 
of  a  breach  of  a  condition  was  omitted  from 
the  standard,  policy  prescribed  by  Laws  of 
1909,  and  in  Hroniah  v.  Home  Ins.  Co.  — 
S.  D.  — ,  146  N.  VV.  588,  where  the  policy 
provided  that  it  should  be  void  if  the  in- 
sured procured  other  insurance,  and  stipu- 
lated that  no  agent  had  power  to  waive  any 
condition  of  the  policy  except  as  provided 
by  its  terms,  there  was  held  to  be  no  waiver 
of  a  breach  of  the  above  condition  becausp 
the  insured's  agent,  after  knowledcfe  there- 
of, did  not  promptly  have  the  policy  can- 
celed. 

— special   circumstances   affecting   duty   of 

insurer. 

Supplementing  note  in  25  L.R.A.(N.S.) 
23. 

It  is  held  that,  on  receipt  of  notice  from 
the  insured  of  the  vacancy  of  the  insured 
premises,  and  a  request  for  a  vacancy  per- 
mit, the  insurer  is  bound  to  act  with  rea- 
sonable despatch  and  either  issue  a  permit 
or  cancel  the  policy  and  return  the  un- 
earned premium;  and  that  a  failure  to  do 
so  waives  a  forfeiture  under  a  provision  of 
the  policy  that,  in  the  event  of  the  prem- 
ises becoming  vacant,  the  policy  shall  be 
null  and  void.  Patterson  v.  American  Ins. 
Co.  164  Mo.  App.  157,  148  S.  W.  448. 

Under  art.  3096bb,  Rev.  Stat.  1895,  pro- 
viding that  an  insurer  shall  not  avail  itself 
of  any  defense  based  upon  misrepresenta- 
tions in  the  application  unless,  within  a 
reasonable  time  after  discovering  the  fal- 
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sity,  it  gives  notice  that  it  refuses  to  be 
bound  by  it,  and  fixing  ninety  days  as  a 
reasonable  time,  an  insurer  who  fails  to 
give  such  notice  cannot  set  up  the  falsity 
of  statements  in  the  application  as  to  prioV 
applications  for  insurance  and  as  to  med- 
ical attendance  as  a  defense.  National  Life 
Asso.  V.  Hagelstein,  —  Tex.  Civ.  App.  — , 
150  S.  W.  363. 

Where  a  statute  requires  the  examination 
of  books,  invoices,  etc.,  at  the  place  where 
the  fire  occurred,  and  there  is  no  evidence 
of  a  demand  by  the  insurer  for  the  pro- 
duction and  examination  of  the  insured's 
books  and  inventories  at  the  place  of  loss, 
there  is  a  waiver  of  a  provision  of  the  pol- 
icy requiring  the  insured  to  make  certain 
inventories  and  keep  his  books  in  an  iron 
safe,  and  in  case  of  loss  to  produce  all  books 
and  inventories,  and  stipulating  that  a  fail- 
ure to  do  so  shall  render  the  policy  null 
and  void.  Culver  v.  Williamsburgh  City  F. 
Ins.  Co.  141  Mo.  App.  205,  124  S.  W.  540. 

— what  constitutes  reasonable  notice  of  for- 
feiture. 

Supplementing  note  in  25  L.R.A.(N.S.> 
23. 

The  question  as  to  what  is  a  reasonable 
time  in  which  to  act  upon  the  discovery  of  a 
breach  of  the  insurance  contract  is  ordin- 
arily one  of  fact,  but  where  the  facts  have 
been  ascertained  or  are  undisputed,  it  be- 
comes a  question  of  law.  American  Cent. 
L.  Ins.  Co.  V.  Rosenstein,  46  Ind.  App.  537, 
92  N.  £.  380. 

It  has  been  held  that  an  offer  to  rescind 
was  not  made  within  a  reasonable  time 
where  the  insurer  had  knowledge  of  a 
breach  of  the  insured's  warranties  as  to 
prior  applications  for  insurance  and  med- 
ical attendance  two  months  after  the  in- 
sured's death,  and  suit  was  instituted 
against  the  insurer  three  months  later,  but 
the  insurer  did  not  tender  the  premium  un- 
til the  suit  had  been  pending  more  than 
four  months,  and  it  had  answered  the  com- 
plaint on  the  theory  of  no  contract.     Ibid. 

J.  T.  W. 
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W.  618;  Jobst  ▼.  Hayden  Bros.  84  Neb.  735, 

50  LJt^(N.S.)  601,  121  N.  W.  967. 

Ijctton,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  upon  an  insurance  pol- 
icy for  the  total  destruction  of  a  house  in 
South  Omaha  on  April  17,  1910.  The  de- 
fense relied  upon  is  that  the  premises  were 
▼scant  or  unoccupied  at  the  time  of  the 
fire,  and  had  been  so  for  more  than  ten 
dAys,  and  a  provision  in  the  contract  that 
the  policy  "shall  be  void  if  the  building 
herein  described,  whether  intended  for  occu- 
pancy by  owner  or  tenant,  be  or  become 
▼acant  or  unoccupied  and  so  remain  for  ten 
flays."  The  reply  pleads  that  the  property 
was  partially  destroyed  by  fire  within  thir- 
ty days  before  April  17,  1910,  avers  that 
this  rendered  the  premises  uninhabitable; 
that  defendant  had  the  option  within  thirty 
days  to  rebuild  or  to  repair;  that  it  had 
knowledge  of  the  fire  of  March  20,  1910, 
and  had  not,  on  April  17th,  exercised  the 
option.  It  further  pleads  that  defendant 
bad  not  declared  a  forfeiture  of  the  policy 
on  account  of  the  vacancy,  nor  returned  or 
tendered  the  unearned  premiums.  It  also 
pleads  an  oflTer  of  $160  for  the  surrender 
of  the  policy,  and  in  payment  of  the  loss 
before  suit,  and  that  by  this  offer  defendant 
waived  any  breach  of  the  conditions  of  the 
policy. 

The  insured  property  was  occupied  as  a 
rooming  house.  A  fire  occurred  on  March 
20y  which  damaged  the  property  to  some 
extent.  On  March  30,  another  fire  occurred. 
In  extinguishing  these  fires  the  contents  of 
the  building  were  materially  damaged,  and 
the  occupants  moved  out,  leaving  one  or  two 
old  mattresses  and  a  portion  of  a  bedstead 
in  the  basement  and  lower  fioor.  The  tes- 
timony on  behalf  of  plaintiff  is  to  the  effect 
that  the  local  agent  who  wrote  the  policy 
was  notified  of  the  loss  by  the  fire  of 
March  20th,  within  a  day  or  two  after  it 
happened,  and  that  he  said  he  "would  look 
after  the  matter."  The  agent,  however,  un- 
equivocally denies  that  he  had  any  knowl- 
edge or  notice  of  this  fire.  Nothinc^  was 
done  by  the  insurance  company  with  re- 
spect to  repairs,  and  the  plaintiff's  agents, 
Gallagher  ft  Nelson,  procured  repairs  to  be 
made  which  were  finished  on  the  IGth  day 
of  April.  Proofs  of  loss  were  sent  in  after 
the  fire  of  April  17th,  and  soon  afterwards 
Mr.  Wilken,  the  adjuster  for  the  defendant, 
went  to  the  ofiSce  of  Gallagher  &  Kelson. 
Wilken  testifies  that  he  then  told  Gallagher 
ft  Nelson  the  building  had  been  vacant  nine- 
teen days  or  more;  that  the  policy  was 
void,  and  the  company  not  liable  thereon. 
The  policy  contained  a  mortgage  clause 
"loss  or  damage,  if  any    .    .    .    payable  to 
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Lion  Bond  ft  Surety  Company  •  •  •  as 
interest  may  appear." 

Defendant  objected  all  through  the  trial 
that  plaintiff  was  not  the  real  party  in 
interest.  The  petition  alleged  that  the 
surety  company  had  given  its  consent  to 
the  action  being  brought  in  the  plaintiff's 
name,  and  the  president  of  that  company 
testified  to  the  same  effect.  This,  we  think, 
was  sufficient  to  show  authority  to  bring 
the  suit.  At  the  close  of  plaintiff's  case, 
and  after  the  testimony  of  defendant  liad 
been  received,  defendant  moved  the  court 
for  a  directed  verdict:  'First,  because  from 
the  pleadings  judgment  must  be  for  the 
defendant;  second,  because  the  action  is 
not  brought  by  the  real  party  in  interest; 
third,  because  the  vacancy  condition  of  the 
policy  was  violated,  and  the  policy  waa 
not  in  force  on  April  17,  1910.  The  court 
overruled  this  motion.  Apparently  upon  its 
own  motion  the  court  then  instructed  the 
jury,  in  substance,  that  the  defendant  waa 
not  in  a  condition  to  claim  that  the  policy 
had  become  without  force  until  it  had 
returned  or  tendered  the  return  of  the  un- 
earned premium,  and  therefore  the  insur- 
ance contract  was  still  in  force,  and  recog- 
nized at  all  times  afterwards,  as  being  in 
force,  between  the  parties,  and  further  di- 
rected it  to  return  a  verdict  in  favor  of 
plaintiff  for  $844.38,  being  the  face  of  the 
policy,  with  interest. 

The  plaintiff  argues  that  the  judgment 
of  the  district  court  was  right  for  two  rea- 
sons :  First,  that  where  one  party  moves  for 
a  directed  verdict,  the  district  court  is 
thereby  invited  to  settle  and  determine  any 
questions  of  fact  in  the  case  necessary  to  a 
determination  of  the  motion,  relying  upon 
certain  cases  in  the  state  of  New  York; 
second,  that,  having  determined  that  the 
company  had  notice  of  the  fire  of  March 
20th  and  failed  to  exercise  its  option  to 
repair,  it  could  not  take  advantage  of  the 
fact  that  the  house  was  vacant  and  unin- 
habited by  reason  of  the  damage  caused  by 
the  former  fire.  In  the  latter  contention 
she  relies  upon  the  opinion  in  the  case  of 
Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116, 
82  N.  VV.  313.  The  principle  of  that  case 
cannot  apply  unless  the  court  was  entitled 
to  decide,  as  a  matter  of  fact,  that  proper 
notice  was  given  to  the  company  on  the  oc- 
currence of  the  former  fire,  so  that  it  might 
exercise  the  option  of  either  paying  the 
amount  of  the  loss  or  making  the  repairs 
itself,  and  that  such  a  fire  rendered  the 
building  imtenantable.  We  have  decided 
that  where  plaintiff  and  defendant  each 
request  the  court  to  direct  a  verdict,  this 
amounts  to  n  submission  of  the  case  to  the 
court  upon  the  questions  of  both  Law  and 
fact.     Davison    v.   Land,   89   Xeb.   .58,    130 
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N.  W.  848;  Adler  v.  Royal  Neighbors,  90 
Neb.  50,  132  N.  \V.  716,  Ann.  Caa.  1912D, 
974.  We  have  never  held  that  a  request 
for  a  directed  verdict  by  one  party  alone 
has  the  effect  of  submitting  all  questions 
of  fact  in  the  case  to  the  court  for  its  de- 
termination. On  the  contrary,  we  have  uni- 
formly held  that,  "if  there  be  any  testimony 
before  the  jury  by  which  a  finding  in  favor 
of  the  party  on  whom  rests  the  burden  of 
proof  can  be  upheld,  the  court  is  not  at 
liberty  to  disregard  it,  and  direct  a  verdict 
against  him.  And  the  converse  of  this  is 
true."  Grant  v.  Cropsey,  8  Neb.  205 ;  Hunt 
V.  State  Ins.  Co.  66  Neb.  125,  92  N.  W.  921, 
and  cases  cited.  And  also,  that  this  "court 
will  regard  as  conclusively  established 
every  fact  favori^ble  to  the  unsuccessful 
party  which  the  evidence  proves  or  tends 
to  establish."  Preston  v.  Stover,  70  Neb. 
632,  97  N.  VV.  812.  We  prefer  to  adhere 
to  the  rule  adopted  in  this  state  rather 
than  to  announce  a  new  one.  It  seems  clear 
that  it  was  the  province  of  the  jury  to 
determine  whether  the  testimony  of  the  wit- 
ness Dickey  that  he  notified  Mr.  Gibson,  the 
local  agent  who  issued  the  policy,  of  the 
fire  of  March  20th,  established  the  giving 
of  the  notice,  or  whether  the  absolute  denial 
by  Gibson  of  the  giving  of  any  such  notice 
proved  that"  no  notice  was  ever  given.  Un- 
less, therefore,  the  case  is  determined  upon 
other  grounds,  we  think  this  question 
should  have  been  submited  to  the  jury.  Of 
course  this  error  would  not  be  prejudicial 
it  we  should  take  the  view  the  learned 
district  court  did,  that  since  no  offer  was 
made  to  return  the  unearned  premium,  the 
policy  was  still  in  force  at  the  time  of  the 
fire,  although  the  company  had  no  notice  or 
knowledge  that  the  property  was  vacant. 

Plain tiiT  argues  that  it  was  the  duty  of 
the  company,  in  order  to  avoid  liability, 
to  declare  a  forfeiture,  and  that  a  failure 
to  do  this  waived  the  condition.  Plaintiff 
relies  upon  the  cases  of  Home  F.  Ins.  Co.  v. 
Kuhlman,  58  Neb.  488,  76  Am.  St.  Rep.  Ill, 
78  N.  W.  936 ;  Hunt  v.  State  Ins.  Co.  supra, 
and  Farmers'  &  M.  Ins.  Co.  v.  Bodge,  76  Neb. 
31,  106  N.  W.  1004,  110  N.  W.  1018.  In  the 
Hunt  Case  "the  evidence  tended  to  show  that 
the  local  recording  agent  of  the  defendant 
had  full  notice  and  knowledge  of  the  change 
of  occupants  and  of  the  vacancy  at  the 
time  of  such  change,  long  prior  to  the  loss, 
and  that  after  he  had  such  notice  the  de- 
fendant treated  the  policy  as  in  force  by 
indorsing  a  mortgage  clause  thereon.  With 
respect  to  the  alleged  vacancy  at  the  time 
of  the  loss,  the  evidence  showed  that  the 
tenant  in  possession  of  the  premises  had 
been  ordcrt-d  to  move,  and  had  moved  out 
the  day  of  the  loss;  the  fire  occurring  at 
night,  not  many  hours  thereafter."  The 
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court  held  that  under  these  circumstaneea 
notice  to  the  local  agent  was  notice  to  the 
insurer,  and  that  the  indorsement  of  the 
mortgage  clause  upon  the  policy  with  such 
notice  was  inconsistent  with  an  intention  to 
insist  upon   a  forfeiture. 

In  the  Kuhlman  Case  the  facts  were  that 
the  fire  occurred  on  April  11th,  and  on 
April  13th  the  secretary  of  the  insurance 
company  sent  a  letter  to  Mrs.  Kuhlman, 
inclosing  a  draft  for  the  return  premium 
under  the  policy,  reciting:  "Said  policy 
being  this  day  canceled  on  our  books,  and 
our  liability  terminating  thereunder  from 
and  after  this  date."  This  letter  being 
written  after  the  fire,  the  court  held  **it 
was  written  for  the  express  purpose  of  ter- 
minating the  contract,  and  on  the  assump- 
tion that  the  contract  was  then  in  full  force 
and  effect,"  and  sustained  the  recovery. 
Of  course,  if  the  policy  was  not  canceled 
until  two  days  after  the  fire,  it  was  in  force 
on  that  day,  and  was  so  recognized  by  the 
company  in  this  correspondence. 

In  the  Bodge  Case  the  insurance  company 
became  aware  of  the  vacancy  after  the  loss; 
it  thereupon  returned  the  unearned  pre- 
mium and  canceled  the  policy.  The  court 
first  held  (76  Neb.  31,  106  N.  W.  1004,  110 
N.  W.  1018)  that  under  a  vacancy  provi- 
sion the  policy  does  not  become  absolutely 
void  upon  a  violation  of  the  conditions, 
unless  the  insurer  chooses  to  take  advan- 
tage of  the  forfeiture,  and  where,  after 
loss,  the  insurer,  with  information  of  the 
loss,  as  well  as  breach  of  the  conditions, 
cancels  the  policy  and  retains  the  premium, 
it  will  be  held  to  be  a  waiver  of  the  breach. 
On  rehearing  (76  Neb.  36,  110  N.  W.  1018), 
however,  this  opinion  was  vacated,  and  it 
was  held  that  "the  cancelation  of  a  policy 
of  insurance  after  loss  and  notice  of  facts  oc- 
curring before  loss,  constituting  a  forfeiture, 
coupled  with  the  return  of  unearned  pre- 
mium from  date  of  forfeiture,  does  not  con- 
stitute a  waiver  of  the  forfeiture."  In  that 
case,  as  in  this,  at  the  time  the  policy  was 
issued  the  building  covered  by  the  insurance 
was  occupied  by  a  tenant.  It  later  became 
vacant,  and  was  vacant  at  the  time  of  the 
loss.  The  court  cited  Sexton  v.  Hawkeye 
Ins.  Co.  69  Iowa,  99,  28  N.  W.  462,  and 
Republic  County  Mut.  F.  Ins.  Co.  v.  John- 
son, 69  Kan,  146,  105  Am.  St.  Rep.  157, 
76  Pac.  419,  2  Ann.  Cas.  20. 

In  Eagle  Fire  Co.  v.  Globe  Loan  &  T.  Co. 
44  Neb.  380,  62  N.  W.  895,  also  relied 
upon  by  plaintiff,  the  insured  violated  the 
policy  by  procuring  additional  insurance 
without  the  knowledge  or  consent  of  the 
insurer.  The  court  held  that  the  insurer 
was  entitled  on  discovering  the  violation 
to  cancel  the  policy,  the  cancelation  to  take 
effect  from  and  after  the  date  of  the  viola- 
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tion.  "But  the  insurance  company  did  not 
do  this.  By  its  own  act  it  canceled  the 
policy  on  the  24th  of  November,  .  .  .  the 
day  after  the  date  of  the  loss."  The  facts, 
it  will  be  seen,  are  substantially  the  same 
as  in  the  Kuhlman  Case,  and  hence  the  com- 
pany was  properly  held  to  have  waived  the 
conditions.  We  hold,  therefore,  that  any 
insurance  company,  if  without  knowledge  of 
the  breach  of  a  condition  against  vacancies 
until  after  a  fire  has  occurred,  may,  if  it 
has  not  waived  the  forfeitures,  insist  upon 
the  same. 

PlaintiiTs  argument  that  it  was  never  in- 
tended the  policy  should  become  void  by 
the  premises  standing  vacant  for  a  reason- 
able time  for  change  of  tenants,  we  think 
is  not  tenable.  The  policy  does  not  show 
the  property  was  to  be  occupied  by  a  ten- 
ant, and  it  is  provided  that  the  policy  shall 
be  void,  whether  intended  for  occupancy 
by  the  owner  or  tenant,  if  remaining  vacant 
or  unoccupied  for  ten  days.  That  empty 
dwellings  are  ordinarily  extrahazardous — > 
to  use  an  insurance  term — as  compared 
with  those  occupied  either  by  owners  or 
tenants  is  a  matter  of  common  knowledge, 
and  conditions  avoiding  the  policy  if  such 
vacancy  continues  for  more  than  ten  days 
may  be  enforced  at  the  election  of  the  in- 
surer. The  clause  relating  to  the  tenancy 
was  evidently  inserted  to  cover  the  very 
point  contended  for  by  the  plaintiff.  More- 
over, the  vacancy  was  not  caused  by  a 
change  of  tenants,  but  by  the  premises  be- 
ing out  of  repair. 

As  to  the  contention  that  the  company 
recognized  the  policy  as  being  in  force  by 
failing  to  return  the  unearned  premium. 
We  held,  in  Farmers'  ^lut.  Ins.  Co.  v.  Home 
F.  Ins.  Co.  64  Neb.  740,  74  N.  W.  1101,  in 
a  case  where  the  insured  had  violated  the 
provisions  of  the  policy  by  procuring  addi- 
tional insurance  without  the  knowledge  or 
consent  of  the  insurer,  and  the  action  was 
brought  to  recover  unearned  premiums  for 
the  unexpired  term  of  the  policy,  that  the 
insurance  company  had  the  right  to  treat 
the  policy  as  void  when  it  ascertained  the 
breach,  "but  Penner's  violation  of  his  in- 
surance contract  did  not  invest  him  with 
a  right  of  action  against  the  home  com- 
pany to  recover  the  premium  which  he  had 
paid  the  company  therefor,  or  any  part  of 
that  premium.  The  contract  of  insurance 
did  not  provide  that,  if  the  insurer  declared 
it  to  be  at  an  end  because  of  Penner's  vio- 
lation of  its  provisions  in  procuring  addi- 
tional insurance  on  the  insured  property 
without  the  consent  of  the  home  company, 
it  would  repay  Pcnnor  the  unearned  pre- 
mium: nor  is  this  the  meaning  of  the 
statute  constructively  incorporated  into 
and  made  a  part  of  the  policy." 
61  L.R.A.(N.S.). 


Perhaps  as  clear  a  statement  of  the  legal 
principles  as  we  have  found  is  the  case  of 
Pearlstine  v.  Westchester  F.  Ins.  Co.  70  S. 
C.  75,  49  S.  £.  4,  in  which  that  court  says: 
"Where,  however,  the  premium  is  paid,  and 
in  consideration  of  it  the  company  contem- 
poraneously issues  its  policy,  which  is  a 
contract  to  insure  on  certain  conditions 
therein  mentioned,  and  the  insured  vio- 
lates those  conditions  in  a  material  particu- 
lar without  the  knowledge  of  the  insurer, 
in  case  of  loss  the  insurer  is  not  bound  to 
return  the  consideration  of  the  policy  be- 
fore standing  upon  its  terms.  The  con- 
sideration has  been  paid,  not  for  an  abso- 
lute promise,  but  for  a  promise  of  the 
insurer  to  hold  itself  liable  for  loss  on 
certain  conditions.  The  company  does  not 
fail  in  its  promise  by  insisting  on  its 
conditions;  not  havng  broken  its  contract, 
it  has  a  right  to  retain  the  consideration. 
The  insured  has  received  all  he  contracted 
and  paid  for, — conditional  insurance, — 
and  he  has  no  right  to  demand  a  return  of 
the  price  paid  from  the  insurer,  on  pain 
of  liability  for  unconditional  insurance. 
After  the  loss  occurs  as  to  the  property 
destroyed,  the  policy  is  no  longer  current, 
but  has  become  matured  by  reason  of  the 
fire,  and  no  question  of  good  faith  is  in- 
volved in  retaining  the  premium,  because 
the  rights  of  the  parties  are  then  fixed." 
The  following  cases  are  in  accordance  with 
the  principles  announced:  Phoenix  Ins.  Co. 
V.  Stevenson,  78  Ky.  160;  Robinson  v. 
JEtna  F.  Ins.  Co.  135  Ala.  650,  34  So.  18; 
Smith  V.  Continental  Ins.  Co.  6  Dak.  433, 
43  N.  W.  810;  Houdeck  v.  Merchants'  &  B. 
Ins.  Co.  102  Iowa,  303,  71  N.  W.  354; 
Harris  v.  Royal  Canadian  Ins.  Co.  63  Iowa, 
236,  6  N.  W.  124;  A.  M.  Todd  Co.  v.  Far- 
mers'  Mut.  F.  Ins.  Co.  137  Mich.  188,  100 
N.  W.  442;  Alabama  State  Mut.  Assur.  Co. 
V.  Long  Clothing  Sign  &  Shoe  Co.  123  Ala. 
667,  26  So.  655;  Shuggart  v.  Lycoming  F. 
Ins.  Co.  55  Cal.  408;  2  Clement,  Fire  Ins. 
rule,  62,  p.  431. 

Brasehars  v.  Perry  County  Farmers'  Pro- 
tective Ins.  Co.  51  Ind.  App.  8,  98  N.  £. 
880,  cited  by  plaintiff,  relates  to  a  farmers' 
mutual  company.  The  vacancy  condition 
in  the  policy  did  not  by  its  terms  render  the 
policy  absolutely  void,  and  the  ruling  of 
the  court  seems  to  be  based  upon  the 
existence  of  a  by-law  requiring  affirmative 
notice  of  the  cancelation  to  be  given  by  the 
insurer.  We  think  it  is  not  an  authority 
in  opposition  to  the  above  cases. 

Mr.  Gallagher  testifies  that  Mr.  Wilken, 
the  plaintifiTs  adjuster,  came  to  his  office 
and  said  that  he  had  viewed  the  property 
and  made  an  offer  of  $150;  "that  he  would 
give  $150  if  we  would  surrender  the  policy 
to  him.    I  told  him  we  would  not  consider 
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it;  that  the  policy  was  not  then  in  our 
posaesaion;  held  by  the  Lion  Bonding  Com- 
pany." Mr.  Wilken  testifies  with  reference 
to  this  conversation  with  Gallagher  and 
Nelson:  "I  told  them  that  I  had  investi- 
gated the  loss,  and  had  found  that  the 
property  was  vacant  at  the  time  the  fire 
occurred,  and  had  been  for  something  over 
nineteen  days,  and  that  the  company  was 
not  liable,  but  that  it  would  probably  cost 
— I  don't  know  exactly  what  we  figured  it 
— from  $125  to  $250  to  havo  it  determined 
by  the  courts,  and  that  I  preferred  to  pay 
it  to  the  insured."  We  are  unable  to  see 
that  this  conversation  amounted  to  a  waiv- 
er of  the  condition  of  the  policy,  especially 
considering  the  fact  that  the  policy  itself 
contains  the  provision,  "if  this  policy  shall 

.  .  .  become  void  or  cease,  the  premium 
having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of 
this  policy  or  last  renewal,  this  company 
retaining  the  customary  short  rate." 

A  similar  contention  was  made  in  the 
ease  of  Norris  v.  Hartford  F.  Ins.  Co.  55 
S.  C.  450,  74  Am.  St.  Rep.  7G5,  33  S.  E. 
566.  That  court  said:  "Nor  can  we  as- 
cribe any  potency  to  the  position  that  de- 
fendant is  estopped  from  raising  its  defense 
because  no  part  of  premium  was  restored. 
It  is  time  enough  to  do  this  when  policy  is 
returned  for  cancelation;  such  is  the  lan- 
guage of  the  policy  itself." 

It  is  contended  that  the  proofs  of  loss  in- 
formed the  company  before  it  sent  the  ad- 
juster that  the  premises  were  "not  occupied 
pending  change  of  tenants."  This  is  a  fact, 
but  the  proofs  of  loss  failed  to  show  that 
the  premises  had  been  unoccupied  since 
shortly  after  the  fire  of  March  20th  until 
April  17th,  and  less  than  ten  days'  vacancy, 
without  the  knowledge  of  the  company, 
would  not  be  a  breach  of  the  conditions 
of  the  policy.  We  think  no  waiver  could 
be  based  upon  knowledge  of  this  statement 
in  the  proofs. 

We  think  the  case  should  have  been  sent 
to  the  jury  to  pass  upon  the  question  of 
fact,  presented  as  to  whether  notice  of  the 
former  fire  was  given  to  the  agent  of  the 
defendant.  We  are  also  of  opinion  that  the 
district  court  erred  in  instructing  the  jury 
as  a  matter  of  law  that  "the  insurance  con- 
tract .  .  .  was  still  in  force,  and  recog- 
nized at  all  times  afterward  as  being  in 
force  between  the  parties,"  and  in  directing 
it  to  return  a  verdict  for  the  plaintiff. 

The  judgment  of  the  District  Court  is 
reversed. 

Rose,  Sedgwick,  and  Barnes,  JJ.,  not 

sitting. 

51  L.R.A.(N.S.) 
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RIGHT  OF  WAY  OIL  COMPANY  et  al.,. 

Plffs.  in  Err., 
v. 

GLADYS  CITY  OIL,  GAS,  &  MANUFAC- 
'   TURING  COMPANY  et  al. 

(—  Tex.  — ,  157  S.  W.  737.) 

Railroad   — >  right   of   way  —  right   to 
take  oil. 

1.  Where  an  easement  only  is  conveyed  by 
a  grant  of  right  of  way,  the  insertion  in  a 
right  of  way  deed  of  a  provision  permitting 
the  grantee  to  take  and  use  all  timber, 
earth,  stone,  and  mineral  that  may  be  found 
within  the  right  of  way,  does  not  include 
the  right  to  take  oil  found  there. 

Damages  —  conversion  of  oil  —  cost  of 
production. 

2.  The  owner  of  the  fee  from  whicli 
mineral  oil  is  taken  by  the  owner  of  a 
right  of  way  across  property  may  recover 
what  the  latter  receives  from  a  sale  of  the 
oil,  in  the  absence  of  any  evidence  showing 
the  cost  of  bringing  it  to  the  surface. 

(June  11,  1913.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District 
to  review  a  judgment  reversing  a  judgment 
of  the  District  Court  for  Jefferson  County 
in  defendants'  favor  in  a  suit  for  the  pos- 
session of  a  certain  tract  of  land  for  the 
title  and  possession  of  oil  produced  there- 
from, and  for  an  injunction  to  restrain  de- 
fendants from  drilling  oil  wells  on  the  land, 
and  from  asserting  any  right  or  claim 
thereto.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker,  Orgain,  &  Butler  and 
Baker,  Botts,  Parker,  &  Gardwood. 
with  Messrs.  W.  D.  Gordon  and  Oswald 
S.  Parker,  for  plaintiffs  in  error: 

The  deed  in  controversy  conveyed  a  base 
fee  with  the  express  right  to  mine,  and  is 
not  a  mere  license  or  easement,  and  the 
estate  thereby  conveyed  cannot  be  limited 
by  construction. 

Calcasieu  Lumber  Co.  v.  Harris,  77  Tex. 
18,  13  S.  W.  453 ;  Olive  v.  Sabine  &  E.  T.  R. 
Co.  11  Tex.  Civ.  App.  208,  33  S.  W.  139. 

The  right  of  use  and  enjoyment  of  a  fee 
simple  determinable  are  precisely  coincident 
and  identical  with  the  fee  simple  absolute. 

United  States  Pipe  Line  Co.  v.  Delaware, 
L.  &  W.  R.  Co.  62  N.  J.  L.  254,  42  L.R.A. 
572,  41  Atl.  759;  Webster  Lumber  Co.  v. 
Keystone  Lumber  &  Min.  Co.  51  W.  Va. 
545,  66  L.R.A.  36,  42  S.  E.  632;  Smith  v. 
Furbish,  68  N.  H.  123,  47  L.R.A.  237,  44 

Note.  ^  For  right  of  railroad  company  to 
material  or  mineral  within  right  of  way, 
see  note  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hadley,  45  L.R.A.(N.S.)   796. 
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All  398;  State,  MorrU  Canal  &  Bkg.  Co., 
Proeecntors,  v.  Brown,  27  N.  J.  L.  13;  Re 
Mechanics'  See.  31  La.  Ann.  627;  Warren 
V.  Syme,  7  W.  Va.  474,  13  Cyc.  603 ;  Abra- 
ham T.  Oregon  &  C.  R.  Co.  37  Or.  495,  64 
L.R.A.  391,  82  Am.  St.  Rep.  779,  60  Pac. 
S90;  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Wabash 
R.  Co.  81  C.  C.  A.  643,  152  Fed.  849. 

Limitations  and  reservations  must  be  ox- 
pressed. 

13  Cyc.  683e;  Mahoning  County  v.  Young, 
8  C.  C.  A.  27,  16  U.  S.  App.  253,  59  Fed. 
96;  ATery  y.  United  States,  44  C.  C.  A.  161, 
104  Fed.  711. 

The  ordinary  rules  governing  construc- 
tion of  similar  instruments  apply  in  gen- 
eral to  the  construction  of  deeds  and  con- 
tracts for  a  railroad  right  of  way. 

2  Elliott)  Railroads,  §  948;  Sellers  t. 
Texas  C.  R,  Co.  81  Tex.  460,  13  L.R.A.  057, 
17  S.  W.  32;  Wellman  v.  Churchill,  92  Me. 
193,  42  AtL  352 ;  Stadler  v.  [Missouri  River 
Power  Co.  71  C.  C.  A.  438,  139  Fed.  305; 
Calcasieu  Lumber  Co.  v.  Harris,  77  Tex.  18, 
13  S.  W.  453;  New  Jersey  Zinc  &  I.  Co. 
▼.  Morris  Canal  &  Bkg.  Co.  44  N.  J.  £q. 
398,  1  L.RJI.  133,  15  Atl.  227;  Olive  v. 
Sabine  ft  £.  T.  R.  Co.  11  Tex.  Civ.  App. 
203,  33  S.  W.   139. 

If  the  railway  holds  the  right  of  way 
by  voluntary  grant,  for  a  consideration, 
then  the  words  "right  of  way'*  are  used  as 
descriptive  of  the  land  conveyed,  and  the 
conveyance  serves  to  vest  a  fee  simple  title, 
subject  to  whatever  limitations  and  con- 
ditions as  may  be  shown  in  the  paper  title. 

New  Mexico  v.  United  States  Trust  Co. 
172  U.  S.  171-182,  43  L.  ed.  407-411,  19 
fiap.  Ct.  Rep.  138;  Keener  v.  Union  P.  R. 
Co.  31  Fed.  128 ;  Joy  v.  St.  Louis,  138  U.  S. 
1.  34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243; 
Missouri,  K.  ft  T.  R.  Co.  v.  Roberts,  152 
V.  S.  114,  38  L.  ed.  377,  14  Sup.  Ct.  Rep. 
496. 

The  term  "minerals"  includes  those  parts 
of  the  earth  which  are  capable  of  being 
gotten  from  underneath  the  surface  for  the 
purpose  of  profit. 

Williams  v.  South  Penn.  Oil  Co.  52  W. 
Va.  181,  60  L.R.A.  795,  43  S.  E.  214;  Mur- 
ray V.  Allred,  100  Tenn.  100,  39  L.R.A,  249, 
66  Am.  St.  Rep.  740,  43  S.  W.  355,  19  Mor. 
Min.  Rep.  169;  15  Am.  ft  Eng.  Enc.  Law, 
500;  State  ▼.  Parker,  61  Tex.  265. 

Inasmuch  as  the  term  "mineral"  includes 
oil,  and  the  grant  gives  the  right  to  take 
snd  use  all  mineral,  there  seems  to  be  no 
ambiguity,  and  hence  no  occasion  for  con- 
struction. 

Canterbcrry  v.  Miller,  76  111.  357;  Koyt 
V.   Ketcham,    54    Conn.    62,    6    Atl.    606; 
I>wight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
347,  57  Am.  Rep.  729.  8  N.  E.  654. 
51  L.R.A.(N.S.) 


Restrictions  or  limitations  in  a  grant  are 
not  favored. 

Hutchinson  ▼.  Ulrich,  145  111.  336,  21 
L.Rji.  391,  34  N.  E.  556;  Mitchell  v.  Lea- 
vitt,  30  Conn.  587;  Abbott  v.  Curran,  98 
N.  Y.  665;  Olcott  ▼.  Gab-rt,  86  Tex.  121, 
23  S.  W.  985;  Newpoint  Lodge  v.  Newpoint, 
138  Ind.  141,  37  N.  E.  650;  Heaston  v. 
Randolph  County,  20  Ind.  402;  Seebold  v. 
Shitler,  34  Pa.  133;  Vail  v.  Long  Island  R. 
Co.  106  N.  Y.  283,  60  Am.  Rep.  449,  12 
N.  E.  607;  McKelway  v.  Seymour,  29  N.  J. 
L.  321;  United  States  Pipe  Line  Co.  v. 
Delaware,  L.  ft  W.  R.  Co.  62  N.  J.  L.  254, 
42  L.R.A.  572,  41  Atl.  759. 

The  purpose  of  the  grant,  whether  recit- 
ed in  the  instrument^  or  not,  will  not,  in 
the  absence  of  express  provision  to  that 
effect,  limit  or  restrict  the  right  granted, 
or  the  right  to  make  other  use  of  the  sub- 
ject-matter of  the  grant. 

Tinker  v.  Forbes,  136  111.  221,  26  N.  E. 
503 ;  Brown  v.  Chicago  'ft  N.  W.  R.  Co.  102 
Wis.  137,  44  L.R.A.  587,  77  N.  W.  748, 
78  N.  W.  771,  5  Am.  Neg.  Rep.  255;  Gage 
V.  Cameron,  212  111.  146,  72  N.  E.  204; 
Bishop,  Contr.  §  384;  Misch  v.  Russell,  136 
111.  22,  12  L.R.A.  125,  26  N.  E.  528. 

Messrs.  D.  Edward  Greer,  Chenault 
O'Brien,  and  George  Chilton,  for  defend- 
ants in  error: 

The  deed  conveys  only  a  right  of  way  or 
easement  over  the  land,  and  passes  the  right 
to  use  such  surface  minerals  only  as  would 
be  useful  in  constructing  and  maintaining 
the  railway. 

O'Neal  V.  Sherman,  77  Tex.  182,  19  Am. 
St.  Rep.  743,  14  S.  W.  31 ;  Calcasieu  Lum- 
ber Co.  V.  Harris,  77  Tex.  21,  13  S.  W. 
453;  Lyon  v.  McDonald,  78  Tex.  71,  9 
L.R.A.  295,  14  S.  W.  261;  Muhle  ▼.  New 
York,  T.  ft  M.  R,  Co.  86  Tex.  461,  25  S.  W. 
607 ;  Couch  v.  Texas  P.  R.  Co.  99  Tex.  468, 
90  S.  W.  860;  Olive  v.  Sabine  ft  E.  T.  R. 
Co.  11  Tex.  Civ.  App.  208,  33  S.  W.  139; 
Clutter  V.  Davis,  25  Tex.  Civ.  App.  532,  62 
S.  W.  1107;  23  Am.  ft  Eng.  Enc.  Law,  702, 
703;  3  Elliott,  Railroads,  §  938;  Uhl  v. 
Ohio  River  R.  Co.  51  W.  Va.  106,  41  S.  E. 
340;  Lockwood  v.  Ohio  River  R.  Co.  43 
C.  C.  A.  202,  103  Fed.  243;  Blakely  v. 
N.  W.  972;  Fitchburg  R.  Co.  v.  Frost,"  147 
Chicago.  K.  ft  N.  R.  Co.  46  Neb.  272,  64 
Mass.  118,  16  N.  E.  773;  Stuyvesant  v. 
Woodruff,  21  N.  J.  L.  136,  47  Am.  Deo. 
156;  Williams  v.  Western  Union  R.  Co.  50 
Wis.  76,  5  N.  W.  482;  Oswald  v.  Wolf,  120 
111.  542,  19  N.  E.  28;  Nashville.  C.  ft  St. 
L.  R.  Co.  V.  Karthaus,  150  Ala.  633,  43  So. 
791;  Vermilya  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  66  Iowa,  606,  65  Am.  Rep.  279,  24  N. 
W.  234;  Smith  v.  Holloway,  124  Ind.  329, 
23  N.  E.  880 ;  Dubuque  v.  Benson,  23  Iowa, 
248;   Hamby  v.  Dawson  Springs,   126  Ky. 
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451,  12  L.R.A.(N.S.)  1164,  104  S.  W.  259; 
Wright  V.  Austin,  143  Cal.  236,  65  L.R^. 
949,  101  Am.  St.  Rep.  97,  76  Pac.  1023; 
District  of  Columbia  v.  Robinson,  180  U.  S. 
92,  45  L.  ed.  440,  21  Sup.  Ct.  Rep.  283; 
Robert  v.  Sadler,  104  N.  Y.  220,  68  Jm. 
Rep.  498,  10  N.  £.  428;  Ricli  v.  Minneapolis, 
37  Minn.  423,  5  Am.  St.  Rep.  861,  35  N. 
W.  2 ;  Smith  v.  Rome,  19  Ga.  89,  63  Am. 
Dec.  298,  7  Mor.  Min.  Rep.  300;  Viliski  v. 
Minneapolis,  40  Minn.  304,  3  L.R.A.  831, 

41  N.  W.  1050;  Leadville  v.  Coronado  Min. 
Co.  37  Colo.  234,  86  Pac.  1034;  Leadville 
V.  Bohn  Min.  Co.  37  Colo.  248,  8  L.R.A. 
(N.S.)  422,  86  Pac.  1038,  11  Ann.  Cas. 
443;  Armstrong  v.  Lake  Champlain  Granite 
Co.   147  N.  Y.  495,  49  Am.  St.  Rep.  083, 

42  N.  E.  186,  18  Mor.  Min.  Rep.  279. 
Where  a  deed  is  shown  to  have  been  pre- 
pared by  the  grantee,  and  is  on  a  printed 
form  used  by  the  grantee  in  securing  rights 
of  way  for  a  railroad,  the  ordinary  rule  in 
construing  deeds,  that  the  same  will  be 
construed  to  pass  the  greatest  estate  that 
the  language  is  susceptible  of,  to  the  gran- 
tee, does  not  obtain. 

Uhl  V.  Ohio  River  R.  Co.  51  W.  Va.  106, 
41  S.  E.  340;  Lockwood  v.  Ohio  River  R. 
Co.  43  C.  C.  A.  202,  103  Fed.  243. 

Where  a  deed  or  instrument  of  writing 
of  any  kind  makes  use,  first,  of  terms  which 
are  evidently  confined  and  limited  to  a  par- 
ticular class  of  a  known  species  of  things, 
and  then,  after  such  specific  enumeration, 
subjoins  a  term  of  very  extensive  significa- 
tion, this  term,  however  general  and  com- 
prehensive in  its  possible  import,  yet,  when 
thus  used,  embraces  only  things  ejusdem 
generis,  that  is,  of  the  same  kind  or  species 
with  those  comprehended  by  the  preceding 
limited  and  confined  term. 

Ex  parte  Leland,  1  Nott  &  M'C.  460; 
Spalding  ▼.  People,  172  111.  40,  49  N.  E. 
093;  Benton  v.  Benton,  03  N.  IL  289,  56 
Am.  Rep.  512;  Endlich,  Interpretation  of 
Statutes,  §  400. 

The  title  to  the  fee  remained  in  the 
grantor,  and  his  right  to  enjoy  the  prop- 
erty was  impaired  only  to  the  extent  neces- 
sary to  the  full  exercise  by  the  grantee  of 
the  rights  acquired  by  it  under  the  con- 
veyance. 

Olive  V.  Sabine  &  E.  T.  R.  Co.  11  Tex. 
Civ.  App.  208,  33  S.  W.  139. 

A  railroad  company,  having  only  a  right 
of  way  over  a  tract  of  land,  has  no  right 
to  drill  for  oil,  or  make  a  lease  and  allow 
its  lessee  to  drill  for  oil,  on  the  right  of 
way. 

Lvon  V.  McDonald,  78  Tex.  71,  9  L.R.A. 
205,'  14  S.  \\\  261;  O'Neal  v.  Sherman,  77 
Tex.  182,  19  Am.  St.  Rop.  743,  14  S.  W. 
31;  Calcasieu  Lumber  Co.  v.  Harris,  77 
Tex.  22,  13  S.  W.  4r)3 :  Mnhle  v.  Xrw  York, 
ol  L.R.A.  (X.S.) 


T.  &  M.  R.  Co.  86  Tex.  461,  25  S.  W.  607; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Richards,  11  Tex. 
Civ.  App.  95,  32  S.  W.  96;  Clutter  v.  Davis, 
25  Tex.  Civ.  App.  532,  62  S.  W.  1107; 
Couch  V.  Texas  P.  R.  Co.  99  Tex.  468,  90 
S.  W.  860;  23  Am.  ft  Eng.  Enc.  Law,  pp. 
702,  703;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co. 
V.  Geisel,  119  Ind.  77,  21  N.  E.  470;  Brown 
V.  Young,  69  Iowa,  625,  29  N.  W.  941;  Blake- 
ly  V.  Chicago,  K.  ft  N.  R.  Co.  46  Neb.  27*2, 
64  N.  W.  972;  Douglass  v.  Thomas,  103 
Ind.  187,  2  N.  E.  562;  Fitchburg  R.  Co.  v. 
Frost,  147  Mass.  118,  16  N.  E.  773;  Lock- 
wood  V.  Ohio  River  R.  Co.  43  C.  C.  A.  20*2, 

103  Fed.  243;  Stuyvesant  v.  Woodruff,  21 
N.  J.  L.  136,  47  Am.  Dec.  156;  Williams 
V.  Western  Union  R.  Co.  50  Wis.  76,  5  N. 
W.  482;  Oswald  v.  Wolf,  126  lU.  542,  19 
N.  E.  28;  Bodfish  v.  Bodfish,  105  Mass.  317; 
Uhl  V.  Ohio  River  R.  Co.  61  W.  Va.  106, 
41  S.  E.  340;  Nashville,  C.  ft  St.  L.  R.  Co. 
v.  Karthaus,  150  Ala.  633,  43  So.  791; 
Vermilya  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
66  Iowa,  606,  55  Am.  Rep.  279,  24  N.  W. 
234;  Smith  v.  Holloway,  124  Ind.  329,  24 
N.  E.  886. 

A  municipality,  or  persons  in  control  of 
highways,  cannot  use  minerals  and  ma- 
terial, or  dig  into  the  highway  for  water 
or  minerals. 

O'Neal  v.  Sherman,  77  Tex.  182,  19  Am. 
St.  Rep.  743,  14  S.  W.  31;  Dubuque  v. 
Benson,  23  Iowa,  250;  Hamby  v.  Dawson 
Springs,  126  Ky.  451,  12  L.R.A.(N.S.)  1164, 

104  S.  W.  259;  Wright  v.  Austin,  143  Cal. 
236,  65  L.R.A.  949,  101  Am.  St.  Rep.  97, 
76  Pac.  1023;  District  of  Columbia  v.  Rob- 
inson, 180  U.  S.  92,  45  L.  ed.  440,  21  Sup. 
Ct.  Rep.  283;  Turner  v.  Rising  Sun  ft  L. 
Tump.  Co.  71  Ind.  547;  Kelly  v.  Donahoo, 

2  Met.  (Ky.)  482;  Robert  v.  Sadler,  104 
N.  Y.  229,  58  Am.  Rep.  498,  10  N.  E.  428, 
Rich  V.  Minneapolis,  37  Minn.  423,  6  Am. 
St.  Rep.  861,  35  N.  W.  2;  Smith  v.  Rome, 
19  Ga.  89,  63  Am.  Dec.  298,  7  Mor.  Min. 
Rep.  306;  Macon  v.  Hill,  58  Ga.  595;  Ladd 
V.  French,  24  N.  Y.  S.  R.  952,  6  N.  Y.  Supp. 
56;  Anderson  v.  Bement,  13  Ind.  App.  248, 
41  N.  E.  547;  Cuming  v.  Prang,  24  Mich. 
514;  Viliski  v.  Minneapolis,  40  Minn.  304, 

3  L.RJ^.  831,  41  N.  W.  1050;  Small  v.  Dan- 
ville, 51  Me.  359;  Leadville  v.  Coronndo 
Min.  Co.  37  Colo.  234,  86  Pac.  1034;  Lead- 
ville V.  Bohn  Min.  Co.  37  Colo.  248,  8 
L.R.A.(N.S.)  422,  86  Pac.  10,38.  11  Ann. 
Cas.  443;  Kister  v.  Reeser,  98  Pa,  1.  42 
Am.  Rep.  608:  Coverdale  v.  Charlton,  L.  R. 

4  Q.  B.  Div.  104,  48  L.  J.  Q.  B.  N.  S.  128, 
40  L.  T.  N.  S.  88,  27  Week.  Rep.  257; 
People  V.  Kerr,  27  N.  Y.  188. 

The  rule  that  courts,  in  construins;  a 
deed,  will  confer  the  greatest  estate  upon 
the  grantee  the  language  will  permit,  is 
subordinate  to  the  rule  that  all  parts  of 
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the  deed  must  be  considered  and  harmonized 
and  given  effect,  if  possible. 

Hancock  v.  Butler,  21  Tex.  806;  Risien 
V.  Brown,  73  Tex.  141,  10  S.  W.  661 ;  Smith 
V.  Westall,  76  Tex.  611,  13  S.  W.  640; 
Calder  v.  Davidson,  —  Tex.  Civ.  App,  — ,  69 
S.  W.  302;  Pugh  v.  Mays,  60  Tex.  192; 
Simonton  v.  White,  93  Tex.  54,  77  Am.  St. 
Rep.  824,  63  S.  W.  339;  Peterson  v.  Mach- 
ado,  6  Cal.  Unrep.  273,  43  Pac.  611;  Dun- 
ham T.  Kirkpatrick,  101  Pa.  36,  47  Am.  Rep. 
696. 

The  word*  ''mineral,"  as  used  in  this  deed, 
would  be  confined  at  least  to  solid  minerals, 
on  the  principle  of  ejuadem  generis. 

Ex  parte  Leland,  1  Nott  &  M'C.  460; 
Spalding  v.  People,  172  111.  40,  49  N.  £. 
993;  Benton  v.  Benton,  63  N.  H.  289,  56 
Am.  Rep.  512;  Murray  v.  State,  21  Tex. 
App.  620,  67  Am.  Rep.  623,  2  S.  W.  757 ;  Ex 
parte  Muckenfuss,  62  Tex.  Crim.  Rep.  467, 
107  S.  W.  1131;  Alabama  v.  Montague,  117 
U.  S.  602,  29  L.  ed.  1000,  6  Sup.  Ct.  Rep. 
911;  Hermance  v.  Ulster  County,  71  N.  Y. 
487. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  statement  will  be  sufficient  for  the 
decision  of  the  question  submitted  to  this 
court: 

The  plaintiffs  in  error  are  the  Right  of 
Way  Oil  Company,  the  Texas  &  New 
Orleans  Railroad  Company,  and  Oswald  S. 
Parker,  trustee.  The  Gladys  City  Oil,  Gas, 
k  Manufacturing  Company,  the  J.  M.  Guf- 
fey  Petroleum  Company,  and  the  Gulf  Pipe 
line  Company  are  defendants  in  error. 

We  copy  from  the  well-prepared  applica- 
tion for  writ  of  error  the  following  clear 
and  comprehensive  statement  of  the  case: 

**ThiB  suit  was  filed  in  the  district  court 
of  Jefferson  county,  Texas,  November  24, 
1909,  by  the  Gladys  City  Oil,  Gas,  &  Manu- 
facturing Company  and  J.  M.  Guffey  Pe- 
troleum Company,  as  plaintiffs,  against  the 
Right  of  Way  Oil  Company,  Texas  &  New 
Orleans  Railroad  Company,  the  Gulf  Pipe 
Line  Company,  and  Oswald  S.  Parker,  trus- 
tee, being  a  suit  by  plaintiffs  to  establish 
their  ownership  and  right  of  possession  of 
a  tract  of  land  part  of  the  John  A.  Veatch 
survey  in  Jefferson  county,  Texas,  and  for 
the  title  and  possession  of  all  oil  produced 
therefrom,  and  for  an  injunction  restrain- 
in<;  the  defendants,  Texas  &  New  Orleans 
Railroad  Company,  Right  of  Way  Oil  Com- 
pany, and  Oswald  S.  Parker,  trustee,  from 
drilling  oil  wells  on  said  land  and  taking 
oil  therefrom,  and  from  asserting  any  right 
or  claim  thereto,  and  against  the  Gulf  Pipe 
Line  Company  for  the  oil  taken  from  said 
land  by  the  other  defendants  and  by  them 
run  into  its  pipe  line.  Pleadings  of  the 
51  L.R.A.{N.S.) 


parties  are  voluminous,  and  are  contained 
in  transcript,  pages  2  to  40,  inclusive;  but 
it  was  alleged  by  both  plaintiffs  and  de- 
fendants below,  and  admitted,  that  defend- 
ants below,  plaintiffs  in  error  here,  held 
under  a  deed  from  S.  H.  Veatch  to  East 
Texas  Railway  Company,  the  Texas  &  New 
Orleans  Railroad  Company  having  succeed- 
ed to  the  title  conveyed  by  said  deed  to  East 
Texas  Railway  Company,  and  having  made 
an  operating  contract  for  the  developin«j:  of 
oil  on  the  tract  of  land  conveyed  by  said 
deed,  with  Oswald  S.  Parker,  trustee,  and 
the  Right  of  Way  Oil  Company  having  de- 
veloped oil  upon  said  land  under  the  as- 
signment of  said  operating  contract.  The 
effect  of  said  deed  is  controlling  in  the 
case;  plaintiffs  in  error  contending  that, 
under  said  deed,  they  have  the  right  to 
develop,  take,  and  use  oil  from  the  strip  of 
land  described  in  said  deed,  and  defendants 
in  error  contending  that  no  such  right  ex- 
ists, but  that  the  title  and  right  to  said 
oil  is  in  them.  The  facts,  as  well  as  the 
pleadings,  are  quite  fully  stated  in  the 
opinion  filed  herein  by  the  court  of  civil 
appeals,  and  will  not  be  restated  here; 
however,  the  case  depending  upon  the  mean- 
ing of  the  deed  from  S.  H.  Veatch  to  East 
Texas  Railway  Company,  we  deem  it  proper 
to  set  same  out  in  full,  same  being  as  fol- 
lows: 'State  of  Texas,  Sabine  county. 
Know  all  men  by  these  presents:  That  I, 
being  the  owner  in  fee  of  the  following 
described  tract  of  land  lying  in  Jefferson 
county,  Texas,  to  wit:  An  equal  undivid- 
ed one  third  of  a  tract  of  land  containing 
19,481,003  square  varas,  originally  granted 
and  titled  by  the  government  of  Mexico  to 
John  A.  Veatch  as  a  colonist  of  Zavalla's 
Colony,  near  a  place  called  Sour  Springs 
in  said  county,  and  lying  between  the  J.  W. 
Bullock  and  Pelham  Humphries  league  sur- 
veys, except  177  acres  in  the  N.  W.  corner 
of  said  Veatch  survey  heretofore  conveyed 
by  my  father,  John  A.  Veatch.  For  the 
consideration  of  $1  to  me  in  hand  paid,  and 
the  further  consideration  of  the  benefits 
and  advantages  that  will  accrue  to  me  by 
the  construction  of  a  railway  over  said 
tract  of  land,  have  and  do  hereby  grant, 
sell,  and  convey  unto  the  East  Texas  Rail- 
way Company,  for  the  purpose  of  construct- 
ing, operating,  and  maintaining  its  rail- 
road, the  right  of  way,  200  feet  in  width, 
over  and  upon  the  above-described  tract  of 
land;  together  with  the  right  to  take  and 
use  all  the  timber,  earth,  stone,  and  mineral 
existing,  or  that  may  be  found,  within  the 
right  of  way  hereby  granted.  To  have  and 
to  hold  to  said  East  Texas  Railway  Com- 
pany and  its  successors,  so  long  as  the  same 
or  any  part  thereof  may  be  occupied  and 
used  for  the  purpose  of  constructing,  operat- 
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ing,  or  maintaining  its  said  railway.  In 
witness  whereof,  I  hereby  sign  my  name, 
the  29th  day  of  July,  1881.  S.  H.  Veatch. 
Witness:  James  B.  Ncrrcw.'  (Acknowl- 
I'dgment  follows. ) 

"Trial  was  liad  before  the  court  without 
a  jury,  and  judgment  rendered  on  January 
12,  1910,  in  the  district  court  of  Jefferson 
county  in  favor  of  the  defendants,  who  are 
plaintiffs  in  error  here,  quieting  them  in 
their  title  and  possession  of  the  200-foot 
right  of  way  strip  of  land  described  in  the 
above  deed,  i^  accordance  with  the  terms 
thereof,  and  establishing  their  right  to  take 
and  appropriate  all  of  the  minerals,  includ- 
ing oil,  extracted  therefrom,  etc.  (Tr.  pp. 
40  to  42.)  Plaintiffs  in  the  court  below 
appealed  to,  and  the  judgment  of  the  trial 
court  was  reversed  by,  the  court  of  civil 
appeals  for  the  first  supreme  judicial  dis- 
trict at  Galveston,  and  judgment  therein 
rendered,  as  set  forth  on  pages  25  to  26 
in  the  opinion  of  the  court  of  civil  appeals, 
as  follows,  to  wit:  'First,  that  the  Texas 
^  New  Orleans  Railway  Company  have  a 
right  of  way  across  the  Veatch  survey  of 
100  feet  in  width,  except  that  part  thereof 
through  the  Gladys  City  tract,  as  to  which 
it  has  a  right  of  way  200  feet  in  width. 
Second,  that  the  Gladys  City  Oil,  Gas,  & 
Manufacturing  Company  has  the  fee  simple 
title  to  this  land,  subject  to  the  easement, 
as  aforesaid,  of  the  Texas  &  New  Orleans 
Railway  Company,  so  long  as  the  same  may 
be  used  by  it  as  and  for  railway  pu];pose8. 
Third,  that  the  Texas  &  New  Orleans  Rail- 
way Company  has  no  right  to  the  oil  or 
other  minerals  beneath  the  surface  of  said 
strip  comprising  its  right  of  way  as  afore- 
said, nor  to  sink  wells  and  extract  the  same, 
but  that  such  oil  is  the  property  of  the 
Clladys  City  Oil,  Gas,  &  Manufacturing 
Company,  and  of  its  lessee,  the  J.  M.  Guffey 
Petroleum  Company.  Fourth,  that  the  said 
Crladys  City  Oil,  Gas,  k  Manufacturing 
Company  and  the  said  J.  M.  Guffey  Petro- 
leum Company  have  no  right  to  go  upon 
isaid  right  of  way,  and  occupy  the  same, 
for  the  purpose  of  sinking  wells  and  extract- 
ing the  oil.  Fifth,  that  the  said  appellants 
recover  of  the  appellees  the  value,  as  found 
hy  the  trial  court,  of  the  oil  extracted  by 
the  Right  of  Way  Oil  Company  through  the 
well  bored  by  it  on  the  right  of  way  afore- 
said. And,  sixth,  that  the  Gulf  Pipe  Line 
Company  have  judgment  over  against  the 
Right  of  Way  Oil  Company  for  whatever 
amount  it  may  be  required  to  pay  under 
judgment  against  it.  Let  the  judgment  be 
entered.        Reversed      and      rendered. 


so 


[Signed]   Reese,  Associate  Justice.' 

"Motion  for  a  rehearing  was  ^  duly  filed 
in  said  court  by  the  appellees  therein,  who 
4ire  plaintiffs  in  error  here,  which  motion 
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was  overruled  by  said  court  of  civil  appeab 
on,  to  wit.  May  4,  1911. 

•'First  Ground  of  Error. 

"The  honorable  court  of  civil  appeals 
erred,  to  the  prejudice  of  appellees,  in  sus- 
taining the  first  assignment  of  error  of  ap- 
pellants, and  in  holding,  in  effect,  that  the 
deed  from  S.  H.  Veatch  to  East  Texas  Rail- 
way Company,  set  out  in  that  court's  find- 
ings of  fact,  on  page  7  of  its  opinion, 
granted  merely  a  right  of  way  for  railroad 
purposes,  and  did  not  convey  any  right  to 
take  and  use  oil  or  other  minerals  within 
said  right  of  way  and  beneath  its  surface, 
and  in  the  adoption  and  application  of  the 
principles  of  law  upon  which  such  conclu- 
sion is  based,  same  being  the  principal  issue 
in  this  case,  and  embodied  particularly  in 
that  part  of  said  court's  opinion  found  od 
pages  12  to  19,  inclusive." 

The  following  articles  of  the  Revised 
Statutes  of  1895  are  in  these  words: 

"Art.  4445.  If  any  railroad  corporation 
shall  at  any  time  be  unable  to  agree  with 
the  owner  for  the  purchase  of  any  real  es- 
tate or  the  material  thereon  required  for 
the  purposes  of  its  incorporation  or  the 
transaction  of  its  business,  for  its  depots, 
station  buildings,  machine  and  repair  shops, 
or  for  the  right  of  way,  or  any  other  law- 
ful purpose  connected  with  or  necessary  to 
the  building,  operating  or  running  its  road, 
such  corporation  may  acquire  such  property 
in  the  manner  provided  in  this  chapter. 

"Art.  4446.  No  railroad  company  shall 
enter  upon,  except  for  a  lineal  survey,  any 
real  estate  whatever,  the  same  being  private 
property,  for  the  purpose  of  taking  and  con- 
demning the  same  or  any  material  thereon, 
for  any  purpose  whatever,  until  the  said 
company  shall  agree  with  and  pay  the  own- 
er thereof  all  damages  that  may  be  caused 
to  the  lands  and  property  of  said  owner  by 
the  condemnation  of  said  real  estate  and 
property,  and  by  the  construction  of  such 
road." 

Article  4447  provides  the  procedure  for 
condemnation.  It  will  be  seen,  however, 
that  the  initiative  is  placed  upon  the  corpo- 
ration, and  the  manner  prescribed  by  law 
is  an  agreement  with  the  owner,  which  nec- 
essarily means  that  the  law  requires  the 
corporation  to  proceed  by  offer  to  agree  up- 
on and  pay  the  damages,  and,  if  the  parties 
cannot  agree,  then  condemnation  may  be 
resorted  to. 

We  copy  article  4473 :  "The  right  of  way 
secured  or  to  be  secured  to  any  railroad 
company  in  this  state,  in  the  manner  pro- 
vided by  law,  shall  not  be  so  construed  as 
to  Include  the  fee  simple  estate  in  lands, 
either  public  or  private,  nor  shall  the  same 
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be  lost  by  the  forfeiture  or  expiration  of 
the  charter,  but  shall  remain  subject  to  an 
extension  of  the  charter  or  the  grant  of  a 
new  charter  over  the  same  way  without  a 
new  condemnation." 

'The  manner  provided  by  law"  is  either 
by  agreement  with  the  owner  or  condemna- 
tion; therefore,  if  the  owner  by  agreement 
conveys  the  "right  of  way,"  it  is  secured  to 
the  railroad  company  in  the  manner  pro- 
vided by  law,  and  will  be  governed  by  the 
statute,  and  cannot  be  construed  to  confer 
a  fee  simple  title  to  the  land. 

There  are  but  these  questions  presented: 
(1)  Did  the  deed  convey  the  railroad  com- 
pany the  oil  beneath  the  surface?  (2)  If 
plaintiff  is  entitled  to  recover  for  the  oil 
taken  from  the  ground,  did  the  court  err  in 
giving  judgment  for  the  value  of  the  oil 
after  it  was  delivered  from  the  well,  or 
should  the  cost  of  producing  it  have  been 
deducted  ? 

The  granting  clause  of  the  deed  reads, 
''have  and  do  hereby  grant,  sell,  and  convey 
unto  the  East  Texas  Railway  Company,  for 
the  purpose  of  constructing,  operating,  and 
maintaining  its  railroad,  the  right  of  way, 
200  feet  in  width,  over  and  upon  the  above- 
described  tract  of  land."  The  interest 
granted  in  the  land  is  the  right  of  way. 
What  right  did  the  railroad  company 
acquire?  As  we  have  seen,  by  the  use  of 
the  terms,  "right  of  way,"  a  "grant  of  the 
right  of  way,"  the  company  did  not  acquire 
the  fee  in  the  land.  It  got  but  an  easement, 
which  would  have  been  the  effect  of  the 
deed  independently  of  article  4473,  copied 
above.  In  Calcasieu  Lumber  Co.  v.  Harris, 
77  Tex.  23,  13  S.  W.  453,  this  court  said: 
**When,  therefore,  the  railroad  company  un- 
der its  charter,  and  the  promoter  of  the 
private  railroad  under  the  act  of  1832,  were 
authorized  to  take  private  property  for  the 
use  of  their  roads,  the  rights  they  acquired 
were  a  right  of  way  and  facilities  necessary 
to  the  efficient  use  of  that  right.  They  were 
not  empowered  to  use  the  exclusive  right 
of  way  granted  to  each  for  any  other  in- 
dependent purpose  than  that  for  which  it 
was  granted.  The  fee  remained  in  the  pri- 
vate owner,  and  outside  of  the  authorized 
use,  which  must  be  public  or  incidental  to 
the  public  use,  the  proprietary  right  is  in 
the  original  owner.  .  .  .  The  words 
'right  of  way,'  if  not  defined,  are  expressive 
of  the  very  nature  of  the  right  ordinarily 
held  by  railway  companies  in  the  lands  over 
which  their  roads  run — a  right  to  use  the 
land  only  for  railway  purposes — an  ease- 
ment." The  extract  clearly  defines  the 
terms  "right  of  way,"  which  is  but  an  ease- 
ment in  the  land.  The  authorities  arc  unan- 
imous on  this  proposition.  3  Elliott, 
Kailroads  §  938;  Stuyvesant  v.  Woodruff, 
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21  N.  J.  L.  133,  67  Am.  Dec.  156;  Olive  v. 
Sabine  &  E.  T.  R.  Co.  11  Tex.  Civ.  App. 
208,  33  S.  W.  139.  All  authorities  agree 
that  the  grant  of  a  "right  of  way"  confers 
only  an  easement  in  the  land.  But  land  to 
be  used  as  a  right  of  way  may  be  conveyed 
in  fee;  therefore  the  character  of  the  title 
conveyed  must  be  determined  by  the  words 
used  and  the  attending  facts  and  circum- 
stances. 

Under  article  6484,  Revised  Statutes  1911 
(article  4425,  Rev.  Stat.  1895),  a  railroad 
company  might  appropriate  for  right  of 
way  not  exceeding  200  feet  in  width,  of  any 
tract  of  land,  and  might  appropriate  the 
timber,  earth,  stone,  or  other  materials  on 
adjoining  lands.  The  same  effect  is  given  by 
the  statute  whether  the  land  be  condemned 
or  conveyed  by  deed,  and  in  neither  case  is 
the  "right  of  way"  over  the  land  to  be  so 
construed  as  to  secure  the  fee  simple  estate 
in  the  lands,  either  "public  or  private." 
Rev.  Stat.  1911,  art.  6532.  Thus,  it  is  by 
statute  declared  that  the  railroad  company 
by  condemnation  could  have  acquired  all 
that  this  deed  expresses,  except  what  might 
be  derived  from  the  word  "mineral."  It  is 
significant,  and  tends  to  show  that  the  deed 
was  intended  to  take  the  place  and  have 
the  effect  of  condemnation  conferring  the 
same  rights  under  like  limitations.  The 
term  "right  of  way"  has  a  definite  meaning, 
which  is  clearly  expressed  by  Chief  Justice 
Stayton  in  Calcasieu  Lumber  Co.  v.  Harris, 
supra. 

If  the  word  "mineral"  be  omitted  from 
the  deed,  there  could  be  no  doubt  that  it 
vested  in  the  railroad  company  only  an 
easement,  which  would  not  include  the  min- 
eral,— oil  beneath  the  surface.  We  must 
therefore  inquire  as  to  the  proper  construc- 
tion of  the  clause  with  that  word  in  its 
connection  with  the  other  language.  The 
intention  of  the  grantor  must  prevail,  for 
which  we  must  seek  in  the  language  used 
by  him,  with  any  light  which  may  be  shed 
upon  the  terms  used  by  a  full  consideration 
of  the  entire  transaction  as  shown  by  the 
attending  facts,  giving  to  the  language  the 
construction  most  favorable  to  the  grantee. 
We  concede  this  in  the  present  case  for  the 
sake  of  this  argument,  but  we  are  doubtful 
of  the  correctness  of  its  application  under 
the  facts  in  this  record. 

The  rule  of  construction,  ejusdem  generiSj 
is  thus  stated:  "General  words  following 
particular  words  will  not  include  things 
of  a  superior  class."  There  is  this  further 
restriction  of  general  words  following  par- 
ticular words,  that  the  general  words 
will  not  include  any  of  a  class  superior  to 
that  to  which  the  particular  words  belong. 

The  sole  reliance  of  the  railroad  company 
and  the  defendant  in  error  for  title  to  the 
18 
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oil  is  in  the  use  of  the  words,  "and  min- 
eral." The  particular  words,  "timber, 
earth,  stone,"  designate  the  most  common 
minerals,  and  are  followed  by  the  general 
word,  "mineral,"  and  the  latter  word  should 
be  applied  to  the  same  class;  that  is,  such 
as  may  be  found  upon  or  near  the  surface, 
as  gravel  and  the  like.  It  is  contrary  to 
all  precedent  to  give  it  the  effect  to  include 
the  superior  class,  "mineral  oil,"  which  is 
to  be  found  at  great  depth  and  is  of  much 
greater  value. 

That  construction  is  made  more  certain 
by  the  purpose  for  which  the  grant  was 
made,  which  is  thus  expressed:  "For  the 
purpose  of  constructing,  operating,  and 
maintaining  its  railroad,  the  right  of  way, 
200  feet  in  width,  over  and  upon  the  above- 
described  tract  of  land;  together  with  the 
right  to  take  and  use  all  the  timber,  earth, 
stone,  and  mineral  existing,  or  that  may 
be  found,  within  the  right  of  way  hereby 
granted."  The  "timber,  earth,  and  stone" 
would  be  useful  in  constructing,  operating, 
and  maintaining  the  railroad,  and  the 
"mineral,"  being  given  for  the  same  pur- 
pose, must  be  construed  to  include  only  the 
same  class,  and  cannot  possibly  mean  pe- 
troleum oil. 

We  conclude  that  the  court  of  civil  ap- 
peals properly  rendered  judgment  for  the 
Gladys  City  Oil,  Gas,  &  Manufacturing 
Company. 

It  is  claimed  by  the  plaintiiTs  in  error 
that  the  burden  was  upon  the  plaintiffs  to 
prove  the  cost  of  bringing  the  oil  to  the 
surface,  in  order  to  establish  the  sum  for 
which  they  were  entitled  to  judgment. 
This  is  an  ingenious  argument,  but  not 
sound.  If  it  were  the  law  that  the  plaintiff 
in  such  case  was  entitled  to  recover  only 
the  value  of  the  oil  less  the  cost  of  produc- 
ing it,  there  would  be  more  force  in  the 
contention.  But  the  law  is  that  the  owner 
of  the  soil  owned  the  oil  beneath  the  sur- 
face as  a  part  of  the  land,  and  his  title  was 
made  more  definite  when  the  oil  was  lifted 
to  the  surface.  Bender  v.  Brooks,  103  Tex. 
329,  127  S.  W.  168,  Ann.  Cas.  1913A,  659. 

If,  however,  the  person  who  produced  the 
oil  acted  in  good  faith,  he  would  be  entitled 
to  have  deducted  the  cost  of  bringing  it  to 
the  surface  and  to  the  market.  The  conten- 
tion of  plaintiff  in  error  is  in  effect  that 
the  owner  must  concede  the  good  faith  of 
the  trespasser,  and  prove  that  which  is 
known  only  to  his  adversary,  the  cost  of 
producing  the  oil.  The  contention  is  un- 
sound. In  the  case  cited  above  this  court 
said:  "The  law  will  determine  the  rights 
of  the  parties,  but  equity  will  adjust  the 
account  between  them  upon  the  doctrine 
which  applies  to  innocent  purchasers  in 
good  faith  who  make  improvements  upon 
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land  which  add  to  its  value.  The  owner 
gets  his  property,  and  the  innocent  occu- 
pant is  remunerated  for  his  labor  and  moo- 
ey  expended  in  making  the  improvements.'' 
There  was  neither  pleading  nor  evidence 
to  authorize  the  court  to  deduct  the  cost 
of  bringing  the  oil  to  market;  therefore  the 
Court  of  Civil  Appeals  did  not  err  in  ren- 
dering judgment  for  the  sum  that  defend- 
ant received  by  the  sale  of  the  oil,  and  the 
judgment  of  the  Court  of  Civil  Appeals  is 
affirmed. 

Petition  for  rehearing  denied. 


WASHINGTON    SUPREME    COURT. 
( lyepartmen  t   No.    2 . ) 

NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Appt., 

V. 

ADAMS    COUNTY,   Rcspt. 

(78  Wash.  53,  138  Pac.  307.) 

Constitutional  law  —  requiring  destrnc* 
tion  of  weeds  in  highway. 

Requiring  a  landowner  to  cut,  or  pay  for 
cutting,  the  noxious  weeds  in  the  abutting 
highway  to  the  center  thereof,  does  not  de- 
prive him  of  his  property  without  due  pro- 
cess of  law. 

(February  6,   1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Adams 
County  in  defendant's  favor  in  an  action  lor 
the  cancelation  of  an  alleged  illegal  tax, 
and  to  enjoin  defendant  from  attempting  to 
collect  the  same.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  T.  Reid,  J.  W.  Qaick, 
and  L.  B.  da  Ponte,  for  appellant: 

So  far  as   the   statute   requires  one  to 

Note.  —  Right  to.  impose  on  abutting 
€nmer  the  duty  or  expense  of  remov- 
ing tceeds,  snow,  ice,  etc.,  in  the 
street  or  highway. 

This  note  deals  only  with  the  question  of 
the  constitutionality  of  statute^  or  ordin- 
ances requiring  abutting  owners  to  remove 
weeds,  snow  or  ice,  etc.,  in  the  street  or  high- 
way. The  question  is,  of  course,  different 
from  the  one  whether  owners  of  abutting 
property  can  be  required  to  repair  side- 
walks, or  to  make  or  pay  for  other  improve- 
ments of  a  more  permanent  character  in 
streets  or  highways.  Such  crises  are  not 
within  the  scope  of  the  note.  Cases  where 
owners  of  abutting  property  are  required 
to  pay  the  cost  of  street  sprinkling  or 
street  sweeping  are  distinguishable,  and 
are  not  included  herein.     But  for  cases  of 
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abate  the  weed  pest  on  his  own  lands,  or 
lands  of  which  be  has  control,  its  consti- 
tutionality cannot  be  now  questioned. 

Missouri,  K.  k  T.  R.  Co.  ▼.  May,  194  U.  S. 
267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep.  638; 
Wedemeyer  v.  Crouch,  68  Wash.  14,  43 
L.R.A.(N.S.)  1090,  122  Pac.  367;  Los  Ange- 
les County  V.  Spencer,  126  Cal.  670,  77  Am. 
St.  Rep.  217,  59  Pac.  202,  385;  Shafford  v. 
Brown,  49  Wash.  307,  95  Pac.  270;  State  v. 
Boehm,  92  Minn.  374,  100  N.  W.  95;  Balch 
T.  Glenn,  85  Kan.  735,  43  L.R.A.(N.S.) 
1080,  119  Pac.  67,  Ann.  Cas.  1913A,  406; 
SUte  V.  Tucker,  56  S.  C.  516,  35  S.  E.  215. 
Mr.  W.  O.  Miller,  for  respondent: 
If  the  act  under  consideration  has  a 
legitimate  and  proper  end,  beneficial  to  the 
state,  and  does  not  arbitrarily  or  unduly 


I  oppress  any  person,  then  it  is  clearly  with- 

'  in  the  legislative  power. 

Kansas  P.  R.  Co.  v.  Mower,  16  Kan.  573; 
People  V.  King,  110  N.  Y.  418,  1  L.R.A. 
293,  6  Am.  St.  Rep.  389,  18  N.  £.  245; 
Freund,  Pol.  Power,  §  20;  Barbier  v.  Con- 
nolly, 113  U.  S.  31,  28  L.  ed.  924,  5  Sup. 
Ct.  Rep.  357;  Camfield  t.  United  States, 
167  U.  S.  518,  42  L.  ed.  260,  17  Sup.  Ct. 
Rep.  864;  Karasek  v.  Peier,  22  Wash.  419, 
50  L.R.A.  345,  61  Pac.  33;  Smith  v.  Spo- 
kane, 55  Wash.  222,  104  Pac.  249,  19  Ann. 
Cas.  1220;  McGehee,  Due  Process  of  Law, 
pp.  306,  308;  Gundling  v.  Chicago,  177  U. 
S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633 ; 
McLean  v.  Arkansas,  211  U.  S.  547,  53 
L.  ed.  319,  29  Sup.  Ct.  Rep.  206;  Atkin  v. 
Kansas,  191  U.  S.  223,  48  L.  ed.  158,  24 


this  kind,  see  notes  to  Chicago  v.  Blair, 
24  L.R.A.  412,  and  Owensboro  v.  Sweeney, 
18  LJl.A.(N.S.)    181. 

Although  the  cases  are  numerous  which 
deal  with  the  question  as  to  the  power  to 
compel  a  landowner  to  cut  weeds  upon  his 
own  premises,  no  case  has  been  found  sim- 
ilar to  NOBTHEBN  P.  R.  Co.  V.  AdAMS  COUN- 

TT,  as  to  the  ralidity  of  a  statute  or  ordin- 
ance requiring  an  abutting  owner  to  cut 
weeds  in  the  street  or  highway.  Cases  of 
the  former  class  are  collected  in  a  note  to 
Wedemeyer  ▼.  Crouch,  43  L.R.A.  (N.S.) 
1090,  on  validity  and  construction  of  stat- 
utes in  relation  to  noxious  weeds. 

As  to  validity  and  construction  of  stat- 
utory regulations  as  to  infected  orchards, 
trees,  or  crops,  see  note  to  Balch  v.  Glenn, 
43  L.R.A.(N.S.)  1080. 

Generally,  as  to  municipal  power  over 
nuisances  sheeting  highways,  see  note  to 
Uagerstown  v.  Witmer,  39  L.R.A.  649. 

As  to  liability  of  owner  or  occupant  of 
land  for  spread  of  weeds  or  noxious  vegeta- 
tion to  adjoining  premises,  see  note  to 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Oakes,  62  L.R.A. 
293. 

In  Osborne  v.  Kingston,  23  Ont.  Rep. 
382,  it  was  held  that  the  city  was  not  an 
"owner"  or  "occupant,"  and  that  a  street 
or  highway  was  not  "land,"  within  the 
meaning  of  a  statute  requiring  the  owner  or 
occupant  of  land  to  cut  noxious  weeds 
growing  thereon. 

Compelling  removal  of  ice  and  snow  from 

sidewalks. 

The  right  to  require  owners  of  abutting 
property  to  remove  snow  and  ice  from  the 
sidewalk  has  been  denied  in  Illinois  and 
New  Hampshire.  But  in  New  York,  Mass- 
achusetts, Connecticut,  Montana,  and  Rhode 
Island,  statutes  or  ordinances  enacted  for 
this  purpose  have  been  upheld.  The  earlier 
cases  on  the  question  are  collected  in  a 
note  in  24  L.R.A.  413.  The  right  to  re- 
quire owners  of  abutting  property  to  re- 
move snow  and  ice  from  the  sidewalk  is 
sustained  in  the  following  cases,  decided 
since  the  preparation  of  the  earlier  note: 
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State  V.  McMahon,  76  Conn.  97,  55  Atl. 
591;  Clinton  v.  Welch,  166  Mass.  133,  43 
N.  E.  1116;  Helena  v.  Kent,  32  Mont.  279, 
80  Pac.  258,  4  Ann.  Cas.  235;  State  v. 
McCrilUs,  28  R.  L  165,  9  L.R.A.(N.S.)  635, 
66  Atl.  301,  13  Ann.  Cas.  701. 

In  distinguishing  the  Illinois  and  New 
Hampshire  cases  denying  the  constitution- 
ality of  statutes  requiring  owners  of  abut- 
ting property  to  remove  snow  and  ice  from 
sidewalks,  the  court  in  State  v.  McMahon, 
supra,  said  that  the  Constitutions  of  those 
states  contained  provisions  not  in  the 
Connecticut  Constitution,  adopting  as  a 
fundamental  maxim  the  theory  of  uniform- 
ity and  equality  in  taxation;  and  that  the 
principle  that  taxation  must  be  equal  and 
uniform  was  not  so  embodied  in  the  United 
States  Constitution  as  to  restrict  the  power 
of  taxation  vested  in  the  state. 

To  the  same  effect  is  State  v.  McCrillis, 
supra,  where  the  court  distinguished  the 
Illinois  and  New  Hampshire  decisions  deny- 
ing the  constitutionality  of  such  ordinances* 
on  the  ground  that  those  decisions  were  con- 
trolled by  constitutional  provisions  not 
found  in  the  Constitution  of  Rhode  Island, 
requiring  equality  and  uniformity  in  taxa- 
tion; and  held  that  constitutional  provi- 
sions that  the  burdens  of  state  should  be 
fairly  distributed,  and  that  private  prop* 
erty  should  not  be  taken  without  compen- 
sation, were  not  violated  by  an  ordinance 
requiring  owners  of  abutting  property  to 
keep  sidewalks  clear  of  snow  and  ice. 

In  Clinton  v.  Welch,  166  Mass.  133,  43 
N.  E.  1116,  it  was  contended  that  a  by-law 
requiring  the  owner  or  tenant  of  an  estate 
abutting  upon  a  brick,  concrete,  or  other 
curbed  or  finished  sidewalk,  to  remove  or 
cover  the  ice  or  snow  thereon,  was  invalid, 
in  that  its  operation  was  partial,  and  im- 
posed a  burden  upon  particular  classes  of 
persons  arbitrarily  designated,  there  being 
but  few  sidewalks  of  this  kind  in  the  town, 
while  there  were  many  gravel  sidewalks,  to 
which  the  by-law  did  not  apply.  But  the 
court  regarded  the  decision  in  Re  Goddard, 
16  Pick.  504,  28  Am.  Dec.  259,  cited  in  tho 
earlier  note  on  this  question,  as  controlling. 
The  theory  apparently  was  that  the  by-law 
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8up.  Ct.  Rep.  124;  McDaniels  v.  J.  J.  Con- 
nelly Shoe  Co.  30  Wash.  554,  60  L.R^.  947, 
94  Am.  St.  Rep.  889,  71  Pac.  37. 

It  is  the  purpose  of  the  law  not  to  raise 
revenue,  but  to  regulate  relative  rights, 
privileges,  and  duties  of  individuals. 

2  Cooley,  Taxn.  3d  ed.  p.  1125;  Re  God- 
dard,  16  Pick.  604,  28  Am.  Dec.  259;  Carth- 
age v.  Frederick,  122  N.  Y.  268,  10  L.R.A. 
178,  19  Am.  St.  Rep.  490,  26  N.  E.  480; 
State  V.  McCrillis,  28  R.  I.  165,  9  L.R.A. 
(N.S.)  635,  66  Atl.  303,  13  Ann.  Cas.  701; 
Helena  v.  Kent,  32  Mont.  279,  80  Pac.  258, 
4  Ann.  Cas.  235 ;  Flynn  v.  Canton  Co.  40  Md. 
312,  17  Am.  Rep.  603;  State  v.  McMahon, 
76  Conn.  97,  65  Atl.  691;  Stote,  Van 
Wagoner,  Prosecutor,  v.  Patterson,  67  N.  J. 
L.  455,  51  Atl.  922;  State,  Van  Tassel, 
Prosecutor,  v.  Jersey  City,  37  N.  J.  L.  128; 
State,  Robins,  Prosecutrix,  v.  Street  & 
Sewer  Comrs.  44  N.  J.  L.  116. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

The  lower  court  sustained  a  d^urrer  to 
the  complaint  in  this  action.    The  plaintiff 


elected  to  stand  on  the  allegationa  of  the 
complaint,  and  the  action  was  dismissed. 
The  plaintiff  appeals. 

The  complaint  alleges  in  substance:  That 
the  plaintiff  owns  and  operates  a  line  of 
railroad  in  the  state  of  Washington  extend- 
ing through  Adams  and  other  count  lea,  and 
occupies  therewith  a  right  of  way  generally 
of  the  width  of  200  feet  In  the  year  1912 
the  defendant,  acting  through  its  road 
supervisor,  gave  due  notice  to  the  plaintiff 
to  cut  down  and  destroy  certain  noxious 
weeds  growing  on  one  of  the  public  high- 
ways in  the  defendant  county  parallel  to 
and  abutting  upon  that  part  of  the  plain- 
tiff's right  of  way  over  and  across  the  N.  £. 
i  and  the  N.  W.  I  of  section  13,  township 
19  N.,  of  range  36  E.  W.  M.  That  the 
plaintiff  having  failed  and  refused  to  de- 
stroy said  noxious  weeds  within  ten  days, 
the  road  supervisor  procured  the  necessary 
assistance  and  destroyed  the  noxious  weeds, 
and  thereby  incurred  the  necessary  and  rea- 
sonable expense  of  $20.80,  and  has  mailed 
a  statement  thereof,  including  a  description 
of  the  land,  to  the  plaintiff,  requiring  it  to 


operated  equally  upon  persons  in  the  same 
class,  in  that  it  affected  each  person  as  he 
became  the  owner  of  a  particular  kind  of 
estate,  and  ceased  to  affect  him  when  he  no 
longer  owned  or  occupied  the  property. 

It  was  also  held  in  Clinton  v.  Welch, 
supra,  that  the  by-law  was  not  rendered 
invalid  hj  reason  of  imposing  a  fixed  penal- 
ty for  failure  to  comply  therewith,  and  that 
the  penalty  fixed  was  the  maximum  allowed 
by  statute. 

On  the  other  hand,  the  earlier  Illinois 
cases,  cited  in  the  former  note  on  this 
question,  to  the  effect  that  a  city  cannot 
compel  the  owner  or  occupant  of  abut- 
ting property  to  remove  snow  and  ice  from 
a  sidewalk,  were  approved  in  Chicago  v. 
McDonald,  111  111.  App.  436,  an  action 
against  the  city  for  injuries  sustained  by 
falling  on  an  icy  sidewalk. 

And  in  State  v.  Jackman,  69  N.  H.  318, 
42  L.R.A.  438,  41  Atl.  347,  11  Am.  Crim. 
Rep.  607,  an  ordinance  requiring  owners 
of  abutting  property  to  remove  snow  from 
sidewalks  was  held  unconstitutional  be- 
cause imposing  unequal  burdens  upon  citi- 
zens, denying  them  the  equal  protection  of 
the  laws,  and  taking  private  property  for 
public  use  without  just  compensation. 

The  Illinois  courts,  however,  distinguish 
between  ordinances  requiring  an  abutting 
owner  to  clean  sidewalks  of  snow  and  icC; 
and  those  requiring  a  street  railway  com- 
pany to  keep  the  surface  of  the  street  be- 
tween its  outer  rails  clear  of  dirt  and  other 
accumulations,  an  ordinance  enacted  for  the 
latter  purpose  being  held  valid.  Chicago  v. 
Ciiicago  Union  Traction  Co.  199  111.  259, 
69  L.R.A.  667,  65  N.  E.  243. 

A  statute  requiring  the  removal  of  snow 
or  ice  from  sidewalks  by  owners  or  tenants 
of  abutting  property  was  held  unconstitu- 
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tional  in  McGuire  v.  District  of  Columbia, 
24  App.  D.  C.  22,  65  L.R.A.  430;  but  the 
ground  of  the  decision  was  the  inequality 
and  uncertainty  of  the  particular  statute, 
rather  than  the  lack  of  constitutional  power 
of  Congress  to  pass  such  a  law. 

In  People  v.  Mattimore,  45  Hun,  448, 
10  N.  Y.  S.  R.  133,  the  validity  of  an  ordi- 
nance requiring  owners  of  abutting  prop- 
erty to  remove  snow  and  ice  from  the  side- 
walk was  upheld,  but  the  question  raised 
was  merely  as  to  the  legality  of  the  ordi- 
nance under  the  particular  city  charter.  It 
was  said,  however,  that  the  ordinance  was 
reasonable  as  a  means  to  promote  the  use- 
fulness and  safety  of  the  sidewalks,  and  to 
protect  the  city  from  legal  liability  for 
damages. 

And  in  Lincoln  v.  Janesch,  63  Neb.  707, 
66  L.R.A.  762,  93  Am.  St  Rep.  478,  89  N. 
W.  280,  a  provision  of  a  city  charter  making 
it  the  duty  of  owners  and  occupants  of  abut- 
ting property  to  keep  sidewalks  in  repair 
and  free  from  snow  and  ice  and  other  ob- 
structions was  held  valid.  The  particular 
part  of  the  statute  in  question,  however, 
was  that  relating  to  repairs.  But  the  lan- 
guage of  the  court  indicated  that  it  re- 
garded the  part  relating  to  removal  of  snow 
and  ice  also  as  valid. 

In  Com.  V.  Cutter,  156  Mass.  62,  29  N. 
E.  1146,  an  ordinance  was  held  valid  which 
prohibited  under  penalty  an  owner  or  oc- 
cupant of  land  abutting  on  a  private  pas- 
sageway to  allow  filth  or  waste  matter  to 
remain  on  that  part  of  the  passageway 
adjoining  his  premises.  It  was  said  that 
it  was  for  the  benefit  of  the  owners  and 
occupants  of  land  abutting  on  said  passage- 
way, as  well  as  to  the  advantage  of  the 
public  health,  that  the  way  should  be  kept 
free  from  filth;  and  the  fact  that,  in  order 
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pay  the  same  within  thirty  days.  The 
plaintiff  having  refused  to  pay  such  sum, 
the  claim  was  presented  by  the  proper  offi- 
cer to  the  county  commissioners,  and  the 
same  was  examined,  found  correct,  allowed, 
and  Adams  county  paid  to  the  road  super- 
visor the  sum  claimed,  and  made  an  order 
that  such  sum  should  be  taxed  against  the 
plaintiff's  right  of  way.  The  county  treas- 
urer thereupon  entered  such  sum  on  the  tax 
rolls  of  Adams  county  as  a  tax  for  the  yrar 
1912  against  the  right  of  way,  which 
sum,  together  with  penalties,  interest,  and 
costs,  now  stands  as  a  tax  on  the  rolls  of 
Adams  county  for  the  year  1912  against  the 
plaintifTs  right  of  way.  That  the  defend- 
ant now  claims  and  pretends  that  this  sum 
is  justly  due  and  owing,  that  it  is  a  valid 
lien  and  tax  against  the  plaintiff's  right  of 
way,  and  it  will,  unless  restrained,  endeavor 
to  collect  the  same  by  process  of  law,  as 
prescribed  by  the  general  laws  of  Washing- 
ton relating  to  the  collection  of  delinquent 
Uxes.  It  is  also  alleged  that  §§  3038  et 
seq..  Rem.  &  Bal.  Code,  as  amended  by 
chapter  60,  p.  327,  of  the  Laws  of   1911, 


particularly  §§  3039  and  3040,  as  so  amend- 
ed, in  so  far  as  the  same  undertake  to  and 
do  impose  a  duty  upon  a  landowner  to  cut 
noxious  weeds  growing  upon  public  high- 
ways in  the  state,  and  in  so  far  as  they 
undertake  to  make  the  cost  of  cutting  the 
same  a  lien  upon  lands  bordering  upon 
highways,  and  in  so  far  as  they  authorize 
the  levy  of  a  tax  upon  lands  bordering  on 
such  highways  for  the  cost  of  cutting  weeds 
thereon,  and  the  sale  of  such  lands  for  and 
on  account  of  the  cost  of  cutting  such  weeds 
so  incurred,  are  in  violation  of  article  1, 
§  3,  and  article  7,  §  2,  of  the  Constitution 
of  the  state  of  Washington,  and  are  in  vio- 
lation of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  and  are  null 
and  void.  The  complaint  also  alleges  that 
the  plaintiff  has  paid  all  taxes  justly  due, 
including  all  charges  for  cutting  weeds 
upon  its  own  land  or  right  of  way.  The 
prayer  is  that  the  illegal  tax  be  canceled 
and  removed  as  a  cloud  on  the  plaintiff's 
title  to  its  right  of  way,  and  that  the 
defendant  be  enjoined  from  attempting  to 
collect  the  same. 


to  keep  it  free,  owners  and  occupants  might 
be  obliged  to  remove  matter  which  the? 
had  no  agency  in  depositing,  or  to  do  that 
which  they  would  not  be  compelled  to  do 
if  they  did  not  own  land  abutting  thereon, 
did  not  render  the  ordinance  unreasonable, 
or  impose  duties  which  could  not  lawfully 
be  imposed.  The  ordinance  was  said  to  be 
analogous  to  one  requiring  the  removal  of 
snow  from  abutting  sidewalks. 

The  validity  of  a  by-law  of  a  town  re- 
quiring the  tenant  or  owner  of  property 
abutting  on  a  street  to  remove  snow  and  ice 
from  the  sidewalk  within  a  certain  time 
was  apparently  assumed  in  Easthampton  v. 
Hill,  162  Mass.  302,  38  N.  E.  502,  where 
the  owner  of  a  house  divided  into  two  tene- 
ments, one  of  which  was  occupied  by  a 
tenant  and  the  other  vacant,  was  held  liable 
for  failure  to  remove  snow  from  the  side- 
walk in  front  of  the  vacant  tenement.  See 
also  Com.  v.  Watson,  97  Mass.  662,  ap- 
parently assuming  the  validity  of  an  ordi- 
nance requiring  the  tenant  or  occupant  or 
owner  of  a  building  abutting  on  a  street  to 
remove  snow  from  the  sidewalk,  and  con- 
struing the  ordinance  as  to  liability  when 
there  were  several  tenants  of  a  building, 
and  the  owner  as  a  boarder  rented  and  oc- 
cupied one  of  the  rooms. 

And  among  possiblv  other  cases  con- 
struing statutes  or  ordinances  requiring  the 
removal  of  snow  and  ice  from  sidewalks  by 
owTicrs  of.  abutting  property  arc  the  fol- 
lowing: Holtzman  v.  United  States,  34 
App.  D.  C.  454  (holding  that  mere  real  es- 
tate agents  having  property  for  sale  or 
rent,  without  funds  of  any  kind  to  be  used 
in  connection  with  the  property,  were  not 
within  the  provisions  of  a  statute  requiring 
the  "owner,  agent,  or  tenant"  to  remove 
«now  or  ice  from  sidewalks  in  front  of  his 
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property) ;  State  v.  McMahon,  76  Conn.  97, 
55  Atl.  591  (holding  that  a  by-law  provid- 
ing that  whenever  a  sidewalk  should  be 
"wholly  or  partially  covered"  with  snow  or 
ice,  it  should  be  the  duty  of  the  owner  or 
occupant  of  abutting  property  to  clear  the 
sidewalk  within  a  certain  time,  or,  in  the 
case  of  ice,  to  cover  with  sand  "or  other 
suitable  substance,"  was  not  invalid  as 
vaarue  and  indefinite) ;  New  York  v.  Brown, 
27^Mi6c.  218,  57  N.  Y.  Supp.  742  (defining 
the  term  "flagging"  as  applied  to  a  statute 
requiring  removal  of  snow  and  ice  by  own- 
ers of  property  abutting  on  "flagged"  side- 
walks) ;  Moran  v.  New  York,  98  App.  Div. 
301,  90  N.  Y.  Supp.  596  (holding  that  an 
ordinance  making  it  the  duty  of  persons  to 
see  that  no  snow  or  ice  is  permitted  to  "re- 
main on  the  sidewalks  ...  in  front  of 
any  house,  building,  or  lot  occupied  by 
him,"  does  not  apply  to  cross  walks,  as 
for  instance  a  walk  in  front  of  an  alleys 
way). 

A  distinction  should  be  noted  between  the 
question  as  to  the  constitutionality  of  stat- 
utes and  ordinances  such  as  those  included' 
in  this  note,  and  the  question  as  to  tho* 
constitutionality  of  laws  enacted  for  the* 
purpose  of  requiring  abutting  owners  of 
property  to  keep  sidewalks  or  highways  free 
from  obstructions  which  such  owners  hare' 
themselves  placed  thereon.  For  instance,  in 
Weed  V.  Township  Committee,  —  N.  J.  L. 
— ,  85  Atl.  329,  a  resolution  of  a  township 
committee  requiring  an  abutting  owner  to 
remove  an  accumulation  of  sand  from  the 
gutter  in  front  of  his  premises  was  held 
valid;  but  in  that  instance,  apparently  tho 
sand  was  an  obstruction  maintained  by  the 
owner  on  the  highway.  Cases  of  this  kind 
are  not  within  the  scope  of  the  note. 
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The  appellant  first  contends  that,  while 
S§  3038,  3040,  and  3041  seem  to  contem- 
plate that  the  cost  of  cutting  weeds  to  the 
center  of  abutting  highways  shall  be  taxed 
to  the  abutting  land,  §  3042,  which  deals 
specifically  with  the  matter  of  assessing 
the  cost,  does  not  so  provide ;  that  it  merely 
provides  that  the  county  commissioners 
shall  make  an  order  that  the  amount  paid 
shall  be  ''a  tax  on  the  land  on  which  said 
work  was  done;"  and  that  §  3039,  which 
provides  that  the  failure  to  cut  noxious 
weeds  on  any  road  or  highway  to  the  cen- 
ter thereof  shall  constitute  a  misdemeanor, 
is  the  only  remedy  in  cases  of  this  kind. 
But  we  think  the  whole  chapter  should  be 
construed  together,  and,  when  so  construed, 
indicates  quite  plainly  that  it  was  the 
intention  of  the  legislature  that  the  money 
BO  paid  should  be  a  lien  upon  the  land 
abutting  upon  the  highway,  and  that  the 
criminal  statute  is  merely  a  cumulative 
remedy. 

The  principal  contention  of  the  appel- 
lant is  that  the  statutes  above  referred  to 
are  violative  of  the  constitutional  sections 
above  mentioned,  for  the  reason  that  com- 
pelling property  owners  to  cut  noxious 
weeds  to  the  center  of  the  highway  is  a 
taking  of  private  property  for  a  public  use 
without  compensation;  and  also  is  a  taking 
of  property  without  due  process,  contrary 
to   the   Federal    Constitution. 

It  is  conceded  by  the  appellant  that  the 
statutes  referred  to,  in  so  far  as  they  im- 
pose a  duty  upon  the  citizen  to  keep  his 
own  premises  clear  of  noxious  weeds,  are 
valid  statutes.  This  court  has  so  held  in 
Wedemeyer  v.  Crouch,  68  Wash.  14,  43 
L.RJ^.(N.S.)  1090,  122  Pac.  366.  See  also 
Los  Angeles  County  v.  Spencer,  126  Cal. 
670,  77  Am.  St.  Rep.  217,  59  Pac.  202,  386 ; 
Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U.  S. 
267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep.  638. 
So  far  as  we  arc  advised,  no  state,  except 
this  one,  has  gone  to  the  extent  of  provid- 
ing that  the  owner  of  land  abutting  upon  a 
public  highway  must  cut  noxious  weeds  to 
the  center  thereof.  Other  states  have  only 
gone  to  the  extent  of  requiring  the  owner 
of  land  to  cut  noxious  weeds  upon  his  own 
premises.  But  this  state  has  required  that 
such  owner  shall  cut  noxious  weeds  to  the 
center  of  the  highway.  We  said  in  Wede- 
meyer V.  Crouch,  supra,  that  these  stat- 
utes are  "a  strictly  police  regulation."  And 
it  seems  to  us  there  can  be  no  doubt  upon 
this  question.  Requiring  the  destruction 
of  noxious  weeds  is  a  provision  for  the  gen- 
eral welfare  of  the  community,  and  must 
rest  for  validity  upon  the  principle  of  po- 
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lice  regulation.  The  validity  of  these  stat- 
utes, which  were  considered  in  Wedemeyer 
V.  Crouch,  supra,  was  based  upon  the  max- 
im that  *'one  must  not  so  use  his  own  as  to 
injure  his  neighbor." " 

While  no  cases  directly  in  point  have 
been  called  to  our  attention,  we  think  the 
same  principle  must  govern  this  case  as 
controls  those  cases  where  property  owners 
have  been  required  to  remove  snow  and 
ice  from  sidewalks  in  front  of  their  prem- 
ises. If  the  legislature  of  the  state  may 
authorize  a  municipal  corporation  by  ordi- 
nance to  require  property  owners  to  remove 
snow  and  ice  from  sidewalks  in  front  of 
thvir  property,  then  it  seems  clear  that 
upon  the  same  principle  the  legislature  may 
require  property  owners  within  the  state 
to  cut  noxious  weeds  to  the  center  of  high- 
ways in  front  of  their  property.  We  see  no 
reasonable  distinction  between  these  classes 
of  cases.  While  the  courts  of  various  states 
are  in  conflict  on  the  question  of  the  validity 
of  city  ordinances  requiring  owners  or  occu- 
pants of  property  to  remove  snow  and  ice 
from  sidewalks  abutting  thereon,  we  are 
of  the  opinion  that  the  better  rule  is  as 
declared  by  those  states  which  hold  to  the 
rule  that  such  ordinances  are  a  valid  po- 
lice regulation.  This  rule  has  been  fol- 
lowed in  Connecticut,  in  State  v.  McMahon, 
76  Conn.  97,  65  Atl.  591;  in  Massachu- 
setts, in  Re  Goddard,  16  Pick.  504,  28  Am. 
Dec.  259,  and  in  Clinton  v.  Welch,  166 
Mass.  133,  43  N.  £.  1116;  in  New  York,  in 
Carthage  v.  Frederick,  122  N.  Y.  268,  10 
L.R.A.  178,  19  Am.  St.  Rep.  490,  26  N.  E. 
480,  affirming  44  Hun,  626;  in  Montana,  in 
Helena  v.  Kent,  32  Mont.  279,  80  Pac.  258, 
4  Ann.  Cas.  236;  and  in  Rhode  Island,  in 
State  V.  McCrillis,  28  R.  I.  166,  9  L.R.A. 
(N.S.)  636,  66  Atl.  301,  also  reported  in 
13  Ann.  Cas.  701.  Tlie  opposite  has  been 
held  in  Illinois,  in  Chicago  v.  O'Brien,  111 
111.  632,  53  Am.  Rep.  640;  in  New  Hamp- 
shire, in  State  v.  Jackman,  69  N.  H.  318, 
42  L.R.A.  438,  41  Atl.  347,  11  Am.  Crim. 
Rep.  607,  and  in  the  District  of  Columbia,  in 
McGuire  v.  District  of  Columbia,  24  App. 
D.  C.  22,  66  L.R.A.  430.  An  interesting 
note  to  the  Montana  case  will  be  found  in 
4  Ann.  Cas.  238.  In  State  v.  McCrilUs.  28 
R.  I.  165,  9  L.R.A.(N.S.)636,  66  Atl.  301. 
13  Ann.  Gas.  701,  the  authorities  both  for 
and  against  the  constitutionality  of  stat- 
utes of  this  kind  are  collected  and  reviewed, 
and  the  court  concludes,  we  think  rightly, 
that  measures  of  this  kind  are  regarded  as 
a  police  regulation,  and  are  not,  strictly 
speaking,  laws  levying  a  tax,  the  direct  or 
principal  object  of  which  is  to  raise  reve- 
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Due^  bat  impose  a  duty  upon  a  large  class 
of  peraoBs  direetly  to  their  benefit,  and  are 
regarded  as  a  police  regulation,  and  are  not 
in  oonfliet  with   any   constitutional   provi- 
sion, either  state  or  Federal,  on  the  ground 
of  inequality  of  burdens  resulting  from  the 
operation  of  the  law.    We  think  this  is  the 
most  reasonable  rule,  and  shoilld  control  in 
this  state.    In  Carthage  ▼.  Frederick,  122 
K.  Y.  268,  10  LJLA.  178,  19  Am.  St.  Rep. 
490,  25  N.  £.  480,  affirming  44  Hun,  625, 
the  court  said:  "But  how  is  it  possible  for 
the  authorities  of  a  large  city,  with  many 
hundred   miles   of   streets,   to   remove   the 
snow  in  time  to  prevent  injury  to  those 
vho  have  the  right  to  travel  upon  the  side- 
walks, unless  they  can  require  the  owners 
and  occupants  of  adjacent  property  to  re- 
move it?    Every  man  can  conveniently  and 
promptly  attend  to  that  which  is  in  front 
of  his  own  door,  and  it  is  both  reasonable 
and  necessary  that  he  should  be  compelled 
to  do  so.     We  think   that   the   ordinance 
under  consideration  is  valid,  that  it  con- 
flicts with  no  provision  of  the  Constitution, 
and  that  it  is  the  duty  of  the  courts  to 
enforce  it." 

So  in  this  case,  with  many  miles  of  high- 
V8TB  in  a  county,  it  would  be  utterly  im- 
possible for  the  county  authorities  to  keep 
noxious  weeds  from  the  highways.  It  is  a 
comparatively  easy  matter  for  the  owners 
of  land  abutting  thereon  to  destroy  these 
noxious  weeds.  Their  destruction  is  a  bene- 
fit principally  to  the  property  owners,  be- 
cause, if  the  property  owners  are  required 
to  destroy  the  noxious  weeds  upon  their 
lands,  and  such  weeds  are  permitted  to  grow 
in  the  highways,  the  destruction  of  the 
weeds  upon  their  lands  is  of  no  practical 
benefit.  It  is  necessary  that  the  weeds 
npos  the  highways  be  destroyed  as  well  as 
those  upon  the  adjoining  lands.  It  is  rea- 
sonable, we  think,  that  the  owners  of  lands 
naj  be  required  to  destroy  noxious  weeds 
to  the  center  of  the  highways  abutting 
thereon,  as  a  special  benefit  to  their  own 
lands.  While,  as  we  have  said,  no  case  has 
^  cited  or  found  by  us  directly  in  point 
upon  the  question  under  consideration,  we 
are  satisfied  that  the  rule  relating  to 
now  and  ice  upon  sidewalks  is  of  the  same 
general  character  as  that  relating  to  nox- 
ious weeds  in  highways,  and  that  the  rule 
which  permits  the  abatement  of  the  one 
Buisance  will  also  permit  the  abatement  of 
tlie  other. 

We  think  the  judgment  of  the  lower 
court  was  right,  and  it  is  therefore  afiirmed. 

Crow,  Ch.  J.,  and  Morris  and  Fnller- 
ton,  JJ.,  concur. 
«1  LJl.A.(N.S.) 
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CHARLES  CORNELL,  Appt., 

v. 

E.  P.  EDSEN,  Respt. 

(78  Wash.  662,  139  Pac.  602.) 

liimitation  of  actions  —  wrongful  dis- 
missal of  suit  —  effect  of  concealment. 

1.  A  cause  of  action  against  an  attorney 
for  wrongful  dismissal  of  an  action  which 
he  is  retained  to  prosecute  is  not,  although 
he  conceals  his  act  from  his  client,  within 
a  limitation  statute  relating  to  actions  for 
relief  upon  the  ground  of  fraud,  which  pro- 
vides that  the  action  shall  not  be  deemed 
to  have  accrued  until  discovery  of  the  facts 
constituting  the  fraud,  but  the  time  be- 
gins to  run  from  the  commission  of  the  act. 

Attorney  and  client  —  wrongful  'dismis- 
sal of  action  —  liability. 

2.  Fraud  is  not  necessary  to  render  an 
attorney  liable  fqr  wrongfully  dismissing  his 
client's  action. 

(March  26,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  King  County 
granting  a  motion  for  judgment  on  the 
pleadings  in  an  action  brought  to  recover 
damages  for  wrongful  dismissal  of  plain- 
tiff's action.  Afiirmed. 
The  facts  are  stated  in  the  opinion. 

Note. -^  When  statute  of  limitatians  he» 
gins  to  run  against  attorney  for  neg» 
ligence  or  misconduct  in  performance 
of  profession<U  duties. 

Upon  this  subject,  see  the  notes  to  For- 
tune V.  English,  12  L.R.A.(N.S.)  1006,  and 
Goodyear  Metallic  Rubber  Shoe  Co.  v.  Car- 
penter, 17  L.R.A.(N.S.)  667.  The  search 
here  made  has  been  for  subsequent  cases 
within  the  scope  of  the  former  notes. 

Action  for  negligence  or  misconduct  in  per- 
formance of  professional  duties. 

The  earlier  cases  on  this  question  will  be 
found  in  the  note  to  Fortune  v.  English, 
supra. 

Maloney  v.  Graham,  171  111.  App.  409, 
was  an  action  against  an  attorney,  brought 
to  recover  damages  alleged  to  have  been 
sustained  by  his  negligence  in  passing  upon 
the  title  to  certain  real  estate.  The  attor- 
ney had  subsequently  defended  his  client's 
title  in  litigation  which  arose,  and  had  been 
successful  in  the  lower  court;  but  several 
years  later  the  decision  was  reversed  upon 
appeal.  It  was  contended  that  the  cause 
of  action  first  arose  when  the  damage  ac- 
crued as  a  result  of  the  decision  of  the 
court  of  last  resort,  in  ousting  the  client 
from  possession;  but,  referring  to  Fortune 
V.  English,  226  111.  262,  12  L.R.A.(N.S.) 
1006,  117  Am.  St.  Rep.  263,  80  N.  E.  781, 
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Mr.  R.  K,  Thompson,  Jr.,  for  appel- 
lant : 

The  action  is  not  barred  by  the  statute 
of  limitations. 

Wilder  v.  Secor,  72  Iowa,  161,  2  Am.  St. 
Rep.  236,  33  N.  W.  448;  Irwin  v.  Hol- 
brook,  26  Wash.  89,  66  Pac.  116. 

Mr.  Frank  £.  Ilamniond,  with  Mr.  C 
P.  £dsen,  for  respondent: 

When  the  acts  which  are  claimed  to 
constitute  the  fraud  are  evidenced  by  pub- 
lic record  or  by  judicial  proceedings,  it 
cannot  be  claimed  that  there  was  such 
concealment  as  would  prevent  the  operation 
of  the  statute. 

19  Am.  &  Eng.  Enc.  Law,  251;  Wood, 
Limitations,  3d  ed.  p.  661,  §  276;  Norris  v. 
Haggin,  136  U.  S.  386,  34  L.  ed.  424,  10 
Sup.  Ct.  Rep.  942;  25  Cyc.  1190;  Laird  v. 
Kilbourrie,  70  Iowa,  S3,  30  N.  W.  9;  Geb- 
hard  v.  Sattler,  40  Iowa,  152;  Bishop  v. 
Knowles,  63  Iowa,  268,  5  N.  W.  139;  Gard- 
ner v.  Cole,  21  Iowa,  205;  Francis  v.  Wal- 
lace, 77  Iowa,  373,  42  N.  W.  323;  Hecht  v. 
Slaney,  72  Cal.  363,  14  Pac.  88;  Smith  v. 
Talbot,  18  Tex.  774;  Nudd  v.  Hamblin,  8 
Allen,  130;  Manning  v.  San  Jacinto  Tin. 
Co.  7  Sawy.  418,  9  Fed.  726;  Morgan  v. 
Morgan,  10  Wash.  99,  38  Pac.  1054;  Wick- 
ham  v.  Sprague,  18  Wash.  466,  51  Pac. 
1055. 

Mr.  Sdward  Judd  also  for  respondent. 


Morris,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  from  an  order  granting  judgment 
on  the  pleadings.  The  complaint  recites 
that  the  respondent  is  an  attorney,  and 
that  on  December  1,  1904,  appellant^  having 
a  good  cause  of  action  against  an  insurance 
company  for  loss  sustained  under  one  of  its 
policies,  employed  respondent  to  commence 
an  action  against  the  insurance  company; 
that  respondent,  as  such  attorney,  com- 
menced such  action,  and  that  on  Slay  15, 
1905,  the  same  came  on  to  be  heard  in  the 
superior  court  for  King  county;  that  the 
trial  judge,  after  hearing  the  cause  upon 
its  merits,  continued  the  same  for  further 
advisement,  and  that  while  said  cause  was 
so  being  held  by  the  trial  judge,  and  before 
any  decision  had  been  announced,  the  re- 
spondent, without  the  knowledge  or  consent 
of  appellant,  did  on  July  20,  1905,  dismiss 
the  cause  of  action  with  prejudice;  that 
appellant  did  not  obtain  knowledge  of  such 
dismissal  until  four  weeks  prior  to  the  com- 
mencement of  this  action,  but  at  all  times 
believed,  as  he  was  led  by  respondent  to 
believe,  that  the  trial  judge  had  decided 
his  cause  of  action  adversely  to  him;  that 
his  cause  of  action  against  the  insurance 
company  is  now  barred  by  lapse  of  time: 
and  that,  on  account  of  the  misrepresenta- 
tion of  -respondent,  he  has  suiter^  a  loss 


9  Ann.  Cas.  253,  and  Wilcox  v.  Plummer,  4 
Pet.  172,  7  L.  ed.  821,  the  court  held  that 
the  cause  of  action  was  complete  when  the 
opinion  of  title  was  given,  and  the  statute 
of  limitations  began  to  run  from  that  time, 
rather  than  when  the  damage  accrued,  as 
contended. 

And  so  it  is  held  that  an  action  to  recover 
assets  paid  over  to  the  wrong  person  by 
mistake  accrues  at  the  time  the  payment 
was  made.  Re  Croyden,  55  Sol.  Jo.  632 
(see  Butterworth's  Dig.  1911,  Limitation 
of  Actions,  329,  f  7). 

In  Kruegcl  v.  Porter,  —  Tex.  Civ.  App. 
— ,  136  S.  W.  801,  aflSrmed  in  —  Tex.  — , 
155  S.  W.  174,  it  was  held  that  a  cause  of 
action  for  collusion  with  the  client's  ad- 
versaries, and  for  negligent,  wilful,  and 
treacherous  failure  to  prosecute  a  case  with 
due  care  and  good  faith,  is  founded  upon  a 
breach  of  contract,  which  occurs  at  the  time 
of  the  trial  and  determination  of  the  case 
in  question;  and  that  the  period  of  limita- 
tion begins  to  run  from  that  time. 

Action   to  recover   money  collected   by  at- 
torney. 

The  earlier  cases  on  this  question  will  bo 
found  in  the  note  to  Goodyear  Metallic  Rub- 
ber Shoe  Co.  V.  Carpenter,  supra. 

In  Ott  V.  Hood,  152  Wis.  97,  44  L.R.A. 
(N.S.)  524,  139  N.  W.  762,  the  court  held 
that  as  to  an  action  to  recover  money  col- 
lected upon  a  note,  the  statute  of  limita- 
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tions  begins  to  run  from  the  expiration  of 
a  reasonable  time  within  which  to  pay  over 
the  money  after  its  collection;  or,  if  tho 
client  has  been  notified  of  the  collection  of 
the  money,  then  from  the  time  a  demand 
is  made;  and  that,  in  the  absence  of  a 
specific  statutory  provision,  ignorance  of  the 
cause  of  action,  whether  by  reason  of  fraud- 
ulent concealment  or  otherwise,  does  not 
postpone  the  time  from  which  the  statute 
begins  to  run.  But  it  was  also  held  that 
where  the  attorney  at  some  time  previous 
has  made  false  representations  that  the 
money  is  not  yet  collected,  and  in  reliance 
upon  such  representations  the  client  takes 
no  action  until  the  statute  has  barred  his 
recovery  in  an  action  on  contract,  there  is 
then  a  good  cause  of  action  for  deceit,  which 
accrues  upon  the  destruction  of  ttie  first 
claim  by  the  expiration  of  the  period  of 
limitation.  In  the  case  under  consideration, 
however,  a  cause  of  action  for  false  repre- 
sentations was  not  sufiiciently  pleaded,  and 
the  demurrer  was  sustained  with  some  per- 
tinent remarks  as  to  the  ethics  of  pleading 
the  statute  in  such  cases,  and  an  observation 
that  "upon  a  charge  of  unfitness  there  is 
no  statute  of  limitations."  The  further 
suggestion  was  oflTered  that,  upon  the  re- 
turn of  the  record,  there  would  be  oppor- 
tunity both  for  defendant  to  meet  the  claim 
upon  the  merits  and  for  the  plaintiff  to 
amend  the  complaint  to  set  out  a  cause  of 
action  for  the  false  representations. 

C.  F.  L. 
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of  hifl  cause  of  action,  to  his  damage  in  the 
sum  of  $560,  for  which  judgment  is  de- 
manded. 

Two  defenses  were  set  up  by  answer,  but 
it  is  evident  that  the  one  given  effect  in 
the    ruling    complained    of    is    that    which 
pleads  the  statute  of  limitation.    Appellant 
seeks  to  avoid  the  statute  by  asserting  that 
the  cause  of  action  is  based  upon  fraud,  and 
the  statute  would  not  begin  to  run  until 
after  its  discovery,  founding  his  argument 
upon   §   150,  subdiv.  4,  Rem.  &  Bal.  Code, 
providing  that  actions  for  relief  upon  the 
ground   of   fraud   are   barred  within  three 
years,  but  that  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued  un- 
til the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud.     This  provi- 
sion  has   no  application   to   the   case   pre- 
sented, because  it  is  not  "an  action  for  re- 
lief upon  the  ground  of  fraud."     We  have 
held  that  this  provision  "has  reference  to 
suits  by  parties  to  contracts  who  are  ask- 
ing to  be  relieved  from  contracts  that  they 
were    fraudulently    induced    to    make;    as 
where    a   deed   has   been    fraudulently    ob- 
tained, and  suits  of  that  character  where 
fraud   is  the  substantive  cause  of  the  ac- 
tion."    Wagner  v.  Law,  3   Wash.  500,  28 
Am.   St.  Rep.  58,   15  L.R.A.  784,  28  Pac. 
1109.    To  the  same  effect  is  Morgan  v.  Mor- 
gan, 10  Wash.  99,  38  Pac.  1054,  citing  au- 
thorities   interpreting   like    statutes.      The 
appellant  is  not  here  seeking  to  relieve  him- 
self  of  the  burden   of  some   obligation   or 
liability  he  was  induced  to  assume  or  un- 
dertake by  reason  of  some  fraudulent  act 
on  the   part  of  respondent,  and  which  he 
would  not  have  assumed  or  undertaken  ex- 
cept for  such  fraudulent  act.    There  is  here 
no  prayer  addressed  to  a  court  of  equity 
for  relief  because  of  fraud  or  misrepresen- 
tation.    It  is  cases  of  this  character  that 
come  within  the  meaning  of  the  statute.    It 
is  said  in  Brown  v.  Cloud  County  Bank,  2 
Kan.  App.  352,  42  Pac.  593,   in   referring 
to  the  bar  of  this  statute:    "This  limitation 
applies  in  express  terms  to  'an  action  for 
relief  on  the  ground  of  fraud.'    This  cannot 
be  held  to  apply  to  every  case  wherein  a 
fraudulent  transaction  may  be,   either  di- 
rectly   or   incidentally,    inquired    into.      It 
must  be  a   case  where  the   party   against 
whom  the  statute  is  urged  as  a  bar  is  seek- 
ing relief  to  which  he  claims  himself  en- 
titled because  of  the  fraud  of  the  opposite 
party.    In  other  words,  the  fraud  must  be 
a  part  of  the  substantive  cause  of  action 
on  which  the  right  to  relief  is  founded,  and 
without  which  no  cause  of  action  exists." 
All  that  appellant  is  here  seeking  is  dam- 
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ages  claimed  to  have  been  suffered  because 
of  the  wrongful  act  of  respondent.  The  ac- 
tion is  plainly  one  based  upon  a  breach  of 
duty  growing  out  of  the  relation  existing 
between  the  parties, — a  contractual  relation 
which  calls  for  a  full  disclosure;  and  when 
by  reason  of  the  failure  to  make  a  full  and 
complete  disclosure,  or  the  withholding  or 
concealment  of  facts  which  should  have 
been  disclosed,  loss  is  suffered,  there  is  a 
breach  of  duty,  and  for  such  breach  an 
action  will  lie.  But,  like  any  other  action 
founded  upon  a  breach  of  duty  imposed 
either  by  law  or  contract,  the  action  arises 
out  of  the  breach,  and  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  the 
breach,  and  not  from  the  time  of  its  dis- 
covery. No  action  lies  for  speaking  an  un- 
truth, unless,  by  virtue  of  the  relation  be- 
tween the  parties,  the  law  imposes  the  duty 
of  speaking  the  truth.  No  action  lies  for 
concealment,  unless  the  law  imposes  the 
duty  of  disclosure.  In  this  case  the  duty 
is  one  growing  out  of  the  relation  between 
the  parties,  and  that  relation  is  one  based 
upon  contract.  The  relation,  it  is  true,  is 
fiduciary,  but  that  does  not  disturb  the  fact 
that  it  is  contractual,  and  that  a  cause  of 
action  based  upon  the  breach  of  the  con- 
tract accrues  when  the  contract  is  violated, 
and  not  when  the  violation  is  discovered. 

The  supreme  court  of  Kansas,  in  review- 
ing an  action  to  recover  for  the  violation 
of  a  verbal  agreement  containing  a  stipu- 
lation against  discrimination  in  transporta- 
tion rates,  where  it  was  sought  to  treat  the 
action  as  one  for  relief  upon  the  ground  of 
fraud,  in  order  to  avoid  the  statute  of  limi- 
tations, says,  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Atchison  Grain  Co.  68  Kan.  585,  75  Pac. 
1051,  1  Ann.  Cas.  039:  "In  some  of  the 
states  fraudulent  concealment  of  a  cause 
of  action  is  made  to  extend  the  time  of 
bringing  the  action  for  the  period  of  limi- 
tation after  the  discovery  that  a  cause  of 
action  exists;  but  the  Code  of  this  state 
makes  no  such  provision,  except  as  to  ac- 
tions for  relief  on  the  ground  of  fraud.  So 
far  as  actions  founded  upon  agreements  or 
contracts  are  concerned,  the  operation  of 
the  statute  depends  upon  the  nature  of  the 
cause  of  action,  and  not  upon  the  time  that 
a  plaintiff  discovers  that  he  has  a  right  of 
action.  The  action  accrues  when  the  con- 
tract is  violated,  and  not  at  the  time  when 
the  plaintiff  learns  that  it  has  been  vio- 
lated. In  the  absence  of  a  statute  making 
concealment  an  exception  to  the  statute  of 
limitations,  the  courts  cannot  create  one, 
however  harsh  and  inequitable  the  enforce- 
ment of  the  statute  may  be."     This  being 
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the  true  nature  of  appellant's  cause  of  ac- 
tion, it  added  nothing  to  it  to  characterize 
respondent's   action   as    fraudulent. 

*'When  the  gravamen  of  the  bill  iis  for  a 
breach  of  duty,  and  the  action  is  thereby 
brought  within  the  adverse  effect  of  the  in- 
fluence of  the  statute  of  limit j.tions,  the 
addition  of  bare  averments  which  call  the 
same  acts  fraudulent  do  not  convert  it  into 
«  bill  both  for  a  fraud  and  a  breach  of  duty, 
or  for  fraud  alone.  The  alleged  acts  con- 
stituted negligence,  and  it  is  useless  to  es- 
cape from  the  legal  consequences  of  an  ac- 
tion to  recover  damages  for  such  acts  by 
affixing  to  them  the  adjective  'fraudulent/ 
The  bill  is  what  it  was  originally,  and  the 
rider  in  regard  to  fraud  has  not  altered  its 
character."  Frishmuth  y.  Farmers'  Loan 
&  T.  Co.  46  C.  C.  A.  222,  107  Fed.  169. 

Neither  is  it  necessary  to  aver  that  re- 
spondent's action  was  fraudulent,  for  an 
attorney  is  liable  to  his  client  for  his  fail- 
ure to  perform  his  professional  duty, 
whether  such  failure  was  intentional  and 
fraudulent  or  not.  The  charge  of  fraud 
or  the  absence  of  such  a  charge  neither  adds 
to  nor  takes  from  the  right  of  action,  since 
it  exists  independent  of  the  fraud,  and  is 
based  upon  a  breach  that  gives  the  right  of 
action,  whether  that  breach  was  intentional 
or  unintentional,  with  or  without  fraud. 
We  find  this  statement  of  the  rule  in  25 
Cyc.  1182:  "It  is  generally  held  that,  in 
order  for  the  running  of  the  statute  to  be 
postponed  until  the  fraud  is  discovered, 
fraud  must  be  the  gravamen  of  the  action; 
that  is,  the  action  must  be  based  on  fraud. 
This  is  especially  true  under  the  statutes 
which  embody  the  equitable  rule,  as  the 
greater  number  of  them  expressly  apply  to 
''actions  for  relief  on  the  ground  of  fraud.* 
Thus,  the  running  of  the  statute  is  not 
postponed,  where  the  purpose  of  the  action 
is  merely  to  enforce  a  contract  or  recover 
damages  for  its  breach,  .  .  .  or  in  an 
action  based  on  a  violation  of  duty  imposed 
by  contractual  relations,  .  .  .  or  in 
cases  where  the  fraud  is  merely  collateral 
to  the  cause  of  action,  or  where  the  cause 
of  action  is  complete  without  fraud,  not- 
withstanding unnecessary  averments  of 
fraud  in  the  complaint.  Fraud  must  be 
the  principal  ground  on  which  relief  is 
asked." 

For  these  reasons,  we  believe  the  judg- 
ment is  sustained  by  the  law,  and  it  is 
aflirmcd. 

Crow,   Ch.  J.,   and  Fnllerton,   Mount, 
and  Parker.  JJ.,  concur. 
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WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

SAMUEL  H.  HUFF 

V. 

LILLIAN  M.  HUFF,  Appt 
(—  W.  Va.  — ,  80  S.  E.  846.) 

Divorce  —  violence  —  sufficiency. 

1.  Actual  violence,  to  constitute  ground 
for  divorce,  must  be  attended  with  danger 
to  life,  limb,  or  health,  or  be  such  as  to 
cause  reasonable  apprehension  of  such  dan- 
ger. 

Same  —  vulgar  and  Indecent  conduct. 

2.  Vulgar,  indecent,  and  unnatural  con- 
duct on  the  part  of  a  wife,  and  her  solicita- 
tion of  the  husband  to  engage  in  auch  con- 
duct with  her,  showing  viciousness  and 
degeneracy  on  her  part,  are  not  sufficient 
grounds  for  divorce,  nor  do  they  justify 
the  husband  in  breaking  off  cohabitation 
with  her  and  treating  her  as  having  aban- 
doned or  deserted  him. 

Evidence  —  adultery  — -  sufficiency. 

3.  Though  circiimstantial  evidence  is  ad- 
missible and  sufficient  to  prove  adultery  in 
a  suit  for  divorce,  it  must  be  so  clear  and 
strong  as  to  carry  conviction  of  the  truth 
of  the  charge,  and,  if  it  does  no  more  than 
raise  a  suspicion  of  chastity,  it  is  insuffi- 
cient. 

Alimony  —  allowance  without  divorce. 

4.  A  wife  who  has  been  abandoned  and 
denied  support  by  her  husband  may  have  a 
decree  for  alimony  without  a  divorce,  and 
such  relief  may  be  granted  her  in  a  suit 
for  divorce  brought  by  a  husband,  on  a 
prayer  in  her  answer  therefor  as  affirmative 
relief. 

(December  2,  1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  McDowell  County 
in  plaintiff's  favor  in  a  suit  for  a  divorce. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Warth  A  McOullougb,  for  ap- 
pellant: 

The  allegations  were  insufficient  to  show 
cruelty  that  would  amount  to  grounds  for 
a  divorce  a  mensa  et  ihoro, 

Carr  v.  Carr,  22  Gratt.  168;  Latham  v. 
Latham,  30  Gratt,  307;  Martin  v.  Mar- 
tin, 33  W.  Va.  699,  11  S.  E.  12. 

Headnotes  by  Poffenbabgeb,  P. 

Note,  —  Degetxeracy  as  ground  for  di" 

vorce. 

This  note  is  confined  to  cases  wherein  a 
divorce  has  been  sought  on  the  ground  that 
one  of  the  parties  has  been  guilty  of  such 
degrading  and  revolting  conduct  as  acU 
of  bestiality,  acts  against  nature,  and  the 
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Scandalous  and  impertinent  matter  in 
the  record  should  have  been  removed. 

14  Cyc.  609;  Wood  v.  Wood,  141  Mass. 
495,   55   Am.  Bep.  491,   6  N.  E.   641. 

The  hearsay  evidence  and  neighborhood 
report  permitted  to  be  introduced  for  the 
purpose  of  proving  the  charge  of  adultery 
is  not  sufficient  upon  which  to  base  a  de- 
cree  for   divorce. 

Martin  v.  Martin,  33  W.  Va.  695,  11 
8.  E.  12;  Reynolds  v.  Reynolds,  68  W.  Va. 
19,  69  S.  E.  381,  Ann.  Cas.  1912A,  889; 
Bacon  v.  Bacon,  68  W.  Va.  749,  70  S.  E. 
762. 

The  decree  for  divorce  is  not  substan- 
tiated by  depositions  or  proof. 

Alkire  v.  Alkire,  33  W.  Va.  619,  11  S. 
E.  11;   I^tham  v.  Latham,  30  Gratt.  321. 

Messrs.  Sanders  &  Crockett,  for  appel- 
lee: 

The  decree  appealed  from  is  based  upon 
conflicting  oral  testimony;  and  v^here  this 


is  so,  the  appellate  court  will  not  reverse 
the  decree  except  for  very  cogent  reasons. 

Smith  V.  Yoke,  27  W.  Va.  639;  Bart- 
lett  V.  Cleavenger,  35  W.  Va.  719,  14  S. 
E.  273;  Richardson  v.  Ralphsnyder,  40  W. 
Va.  16,  20  S.  E.  854;  Burrows  v.  Fitch, 
62  W.  Va.  116,  57  S.  E.  283. 

A  party  in  whose  favor  a  decree  is  ren- 
dered cannot  claim  the  benefit  of  it  and 
at  the  same  time  object  that  it  is  erroneous. 

2  Cyc.  651;  Garner  v.  Garner,  38  Ind. 
139;  Clark  v.  Ostrander,  1  Cow.  437,  13 
Am.  Dec.  546;  Rariden  v.  Rariden,  33  Ind. 
App.  284,  104  Am.  St.  Rep.  252,  70  N.  E. 
398. 

The  allowance  of  alimony  was  improper, 
the  decree  having  been  rendered  against 
the  appellant. 

Harris  v.  Harris,  31  Gratt.  13;  Martin 
v.  Martin,  33  W.  Va.  695,  11  S.  E.  12; 
Cariens  v.  Cariens,  60  W.  Va.  113,  55 
L.R.A.  930,  40  8.  £.  336. 


like.  Vulgar,  abusive,  and  obscene  lan- 
guage, sexual  excesses,  impotency,  and 
drunkenness,  as  grounds  of  divorce,  are 
treated  in  other  notes.  See  Index  to  L.R.A. 
Notes,  "Divorce  and  Separation." 

As  stated  in  Huff  v.  Huff,  acts  of  mere 
degradation  and  degeneracy  in  one  of  the 
parties  to  the  marriage  contract  are  not 
grounds  of  divorce  unless  made  so  by  stat- 
ute. 

It  is  held  in  Wood  v.  Wood,  141  Mass. 
495,  65  Am.  Rep.  491,  6  N.  E.  541,  that  the 
practice  of  masturbation  in  the  presence  of 
the  wife,  but  without  compelling  her  to  re- 
main present,  which  injures  her  health  by 
its  effect  upon  her  feelings,  is  not  within  a 
statute  making  "cruel  and  abusive  treat- 
ment'* a  ground  for  divorce.  The  court 
said:  "The  words  'cruel  and  abusive  treat- 
ment' seem  to  import  on  their  face  conduct 
directed  towards  the  other  party  and  with 
a  malevolent  motive.  Without  deciding 
that  a  case  could  not  be  imagined  which 
would  fall  within  the  meaning  of  the  words 
without  such  a  motive,  it  is  enough  to  say 
that  purely  self-degrading  conduct,  not 
forced  upon  even  the  knowledge  of  the  wife 
otherwise  than  by  the  usual  intimacy  of 
matrimony,  does  not  constitute  the  offense, 
merely  because  its  folly,  its  disgusting  char- 
acter, or  its  wickedness  disturbs  her  nerves 
or  conscience,  and  thus  affects  her  health." 

So,  lewd  and  indecent  conduct  by  a  step- 
father toward  his  stepdaughter  is  not  a 
personal  indignity  to  the  mother  within  the 
meaning  of  a  statute  allowing  a  divorce 
for  "cruel  and  inhuman  treatment  or  per- 
sonal indignities  rendering  life  burden- 
some."   Cline  v.  Cline,  10  Or.  474. 

But  while  the  act  of  sodomy  committed 
by  a  husband  with  a  beast  does  not  con- 
stitute adultery  under  the  laws  of  Ohio  in 
regard  to  marriage  and  divorce,  it  does  con- 
stitute extreme  cruelty.  Anonymous,  3 
Ohio  S.  &  C.  P.  Dec.  450,  2  Ohio  N.  P.  342. 
61  L.R.A.(N.S.) 


The  court  in  the  above  case  said  that  "the 
act  of  sodomy  charged  is  legal  cruelty  with- 
in the  terms  of  our  statute.  Unnatural 
practices  of  the  kind  charged  are  an  in- 
famous indignity  to  the  wife,  and  would 
make  the  marriage  relation  so  revolting  to 
her  that  it  would  become  impossible  for 
her  to  discharge  the  duties  of  wife,  and 
defeat  the  whole  purpose  of  the  relation. 
In  the  natural  course  of  things  they  would 
cause  mental  suffering  to  the  extent  of  af- 
fecting health,  and  would  give  rise  to  serious 
apprehension  of  communication  to  her  of 
disease  in  case  of  the  continuance  of  cohabi- 
tation." 

So  it  is  stated  in  Bishop,  on  Marriage, 
Divorce,  &  Separation,  Vol.  ],  §  1831,  that 
at  present  in  England,  this  offense  (sodomy) 
is  ^an  independent  ground  for  divorce, — a 
heavier  matrimonial  wrong  than  adultery. 
For  the  statute  of  20  and  21  Vict.  chap.  85, 
§  27,  while  permitting  the  wife  a  dissolu- 
tion of  her  marriage  for  the  husband's  adul- 
tery only  when  committed  under  aggravated 
circumstances,  or  coupled  with  cruelty  or 
desertion,  allows  it  to  her  for  his  mens 
"sodomy  or  bestiality."* 

And  according  to  Bishop,  §  1832,  sodomy 
or  buggery  is  in  two  or  three  states  by  name 
made  ground  for  divorce. 

So,  evidence  that  plaintiff  had  seen  her 
husband  in  the  act  of  carnal  intercourse 
with  a  cow  was,  in  Prather  v.  Prather,  00 
Iowa,  393,  08  N.  W.  80G,  held  sufficient  to 
justify  a  divorce  on  the  ^ound  of  cruel 
and  inhuman  treatment. 

So,  the  crime  of  pederasty,  whether  re- 
stricted to  sodomy  or  bestiality,  is,  in 
Crutcher  v  Crutcher,  86  Miss.  231,  38  So. 
337,  held  to  be  cruel  and  inhuman  treatment 
within  the  meaning  of  the  divorce  statute. 

And  in  Mogg  v.  Mogg,  2  Addams,  Eccl. 
Rep.  292,  a  divorce  was  granted  where  a 
wife  charged  her  husband  with  cruelty  and 
unnatural  practices.  J.  D.  C. 
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On   Petition   for   Rehearing. 
Messrs.  Anderson,  Strother,  &  Hughes, 

also  for  appellee: 

Legal  cruelty  may  consist  of  other  than 
actual  violence. 

Goflf  V.  Goff,  6  W.  Va.  9,  53  S.  E.  769, 
9  Ann.  Gas.  1083;  Myers  v.  Myers,  83  Va. 
810,  0  S.  E.  630;  Latham  v.  Latham,  30 
Gratt.  321;  Gardner  v.  Gardner,  104  Tcnn. 
410,  78  Am.  St  Rep.  924,  58  S.  W.  342; 
Mosher  v.  Mosher,  16  N.  D.  269,  12  L.R.A. 
(N.S.)  820,  125  Am.  St  Rep.  654,  113 
N.  W.  99;  Grow  v.  Grow,  134  Ky.  816, 
135  Am.  St.  Rep.  440,  121  S.  W.  654; 
Hooker  v.  Hooker,  65  Fla.  53,  43  L.R.A. 
(N.S.)   964,  61  So.  121. 

Society  will  be  destroyed  if  the  courts 
hold  to  the  old,  immoral,  narrow  view  that 
vulgar,  indecent,  and  unnatural  conduct 
and  degeneracy  cannot  constitute  cruelty. 
This  is  not  the  present  rule. 

McMahon  v.  McMahon,  9  Or.  625;  Smith 
V.  Smith,  40  N.  J.  Eq.  566,  5  Atl.  109; 
McClung  V.  McClung,  40  Mich.  493;  Kelly 
V.  Kelly,  18  Nev.  49,  51  Am.  Rep.  732,  1 
Pac.  194;  Prather  v.  Prather,  99  Iowa, 
393,  68  N.  W.  806;  9  Am.  k  Eng.  Enc. 
Law,  764;  Anonymous,  3  Ohio  S.  &  C.  P. 
Dec.  450,  2  Ohio  N.  P.  342 ;  Stewart,  Marr. 
&  Div.  §  253;  Whitmore  v.  Whitmore,  49 
Mich.  417,  13  N.  W.  800;  Harding  v. 
Harding,  36  Colo.  106,  85  Pac.  423;  Pierce 
V.  Pierce,  —  Miss.  — ,  38  So.  46;  Ben- 
field  v.  Benfield,  44  Or.  94,  74  Pac.  495; 
Crutcher  v.  Crutcher,  86  Miss.  231,  38  So. 
337. 

Poffenbarger,  P.,  delivered  the .  opinion 
of  the  court: 

On  this  appeal  from  a  decree  of  divorce 
from  bed  and  board,  the  appellant,  the 
wife,  relies  upon  her  demurrer  to  the  bill 
and  each  charge  made  therein,  and  in- 
sufficiency of  the  evidence  to  sustain  the 
decree  in  favor  of  her  husband.  The  fourth 
paragraph  charges  wilful  desertion,  and  the 
sixth  adultery  on  the  part  of  the  wife, 
specifying  the  party  with  whom  the  act 
is  alleged  to  have  been  committed,  and  the 
time  and  place.  It  is  useless  to  consume 
time  in  the  demonstration  of  the  sufficiency 
of  these  two  paragraphs. 

As  to  the  fifth  and  seventh  paragraphs, 
the  demurrer  should  have  been  sustained. 
The  former  malies  a  general  charge  of  ex- 
treme and  repeated  cruelty,  but  specifies  no 
facts  sufficient  to  warrant  the  conclusion 
set  forth.  The  specifications  are  that  the 
defendant  repeatedly  struck  and  assaulted 
the  plaintiff,  used  violent  and  abusive  lan- 
guage toward  him,  falsely  charged  him 
with  having  committed  adultery,  endeav- 
ored to  get  his  employer  to  discharge  him, 
and  resorted  to  legal  proceedings  to  com- 
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pel  him  to  support  her.  These  acts  do  not 
amount  to  cruel  and  inhuman  treatment,  as 
it  is  defined  in  the  law.  No  imminence 
or  even  probability  of  personal  injury  by 
violence  or  loss  of  health  by  reason  of 
annoyance  and  vexation  is  in  any  form 
alleged.  **\Vhat  merely  wounds  the  feel- 
ings, without  being  accompanied  by  bodily 
injury  or  actual  menace,  does  not  amount 
to  legal  cruelty."  Latham  v.  Latham,  30 
Gratt.  307;  Goff  v.  Gofl",  60  W.  Va.  9,  IG, 
53  S.  E.  769,  9  Ann.  Cas.  1083.  "Actual 
violence  to  constitute  ground  for  divorce 
must  be  attended  with  danger  to  life,  limb, 
or  health,  or  be  such  as  to  cause  reasonable 
apprehension  of  danger.  It  is  not  every 
slight  violence  committed  against  the  wife 
by  the  husband,  even  in  anger,  which  will 
authorize  a  divorce.  Much  less  will  slight 
acts  of  violence  by  a  wife  from  which  the 
husband  can  easily  protect  himself  con- 
stitute cruelty  entitling  him  to  a  divorce.'' 
14   Cyc.   602. 

The  seventh  paragraph,  charging  vul- 
gar, indecent,  and  unnatural  conduct  of  the 
defendant,  and  her  solicitation  of  the  hus- 
band to  engage  in  such  conduct  with  her, 
obviously  fail  to  set  forth  any  ground 
of  divorce.  Acts  of  mere  degradation  and 
degeneracy  in  one  of  the  parties  to  the 
marriage  contract  are  not  grounds  of  di- 
vorce, unless  made  so  by  statute,  and  those 
charged  in  this  paragraph  are  not  men- 
tioned in  it.  To  obtain  a  divorce  in  this 
state,  a  party  must  bring  his  case  within 
a  statutory  ground.  Chapman  v.  Parsons, 
66  W.  Va.  307,  24  L.RJ^..(N.S.)  1015, 
135  Am.  St  Rep.  1033,  66  S.  E.  461,  19 
Ann.  Cas.  453;  Cariens  v.  Cariens,  50  W. 
Va.   113,   55  L.R.A.  930,  40  S.  E.  335. 

The  charge  of  desertion  is  wholly  unsus- 
tained  by  proof.  The  plaintiff  himself  ad- 
mits his  refusal  to  cohabit  and  live  with 
his  wife  for  reasons  and  causes  not  consti- 
tuting grounds  for  a  divorce, — those  al- 
ready described  in  the  disposition  of  the 
demurrer  to  the  fifth  and  seventh  para- 
graphs of  the  bill.  Under  some  circum- 
stances, the  innocent  party  may,  by  leaving 
the  other,  put  the  latter  in  the  posi- 
tion of  having  abandoned  him  in  the  legal 
sense  of  the  term.  In  other  words,  the 
conduct  of  one  of  the  parties  may  justify 
separation  from  him  by  the  other,  and 
confer  right  upon  the  leaving  party  to 
obtain  a  divorce  upon  the  ground  of  wilful 
desertion.  But,  to  justify  such  separa- 
tion, the  conduct  of  the  guilty  party  must 
be  such  as  to  afford  ground  for  a  divorce 
a  mensa  et  tkoro,  Alkire  v.  Alkire,  33 
W.  Va.  517,  11  S.  E.  11;  Martin  v.  Martin, 
33  W.  Va.  695,  11  S.  E.  12. 

Nor  is  there  any  proof  of  the  charge  of 
adultery.   The  plaintiff  introduced  as  a  wit- 
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ness  the  party  with  whom  the  hill  alleges 
the  defendant  committed  it,  and  he  ad- 
mitted the  failure  of  his  efforts  to  obtain 
her  consent  to  sexual  intercourse  with  him, 
though  he  does  testify  that  she  went  with 
him  on  two  occasions  to  a  secluded  place 
in  which  the  act  might  have  been  per- 
formed, and  with  evident  intent  on  her 
part  to  engage  in  it  with  him.  On  the 
first  occasion,  there  was  no  effort  to  induce 
her  to  do  so  because  of  the  presence  of  a 
third  party.  On  the  second  occasion,  he 
says  she  emphatically  refused,  giving  as 
the  reason  her  belief  that  he  was  endeavor- 
ing to  put  her  husband  in  a  position  to 
obtain  a  divorce  from  her.  He  charges  her 
with  conduct  highly  improper,  lascivious, 
but  not  criminal,  and  was  obviously  not 
unfriendly  in  his  testimony  to  the  plain- 
tiff. The  defendant  emphatically  denies 
the  conduct  imputed  to  her  by  him,  and 
explains  her  association  with  him  on  the 
occasion  to  which  he  refers.  She  says  he 
had  told  her  on  a  former  occasion  he  had 
information  to  give  her,  and  she  met  him 
on  the  evening  to  which  she  refers  while 
walking  along  the  railroad  track,  and  asked 
him  to  t<*ll  her  what  it  was.  Then,  for 
the  ostensible  purpose  of  communicating 
to  her  some  secret,  he  induced  her  to  walk 
a  short  distance  up  the  hill  into  the  woods 
from  the  railroad,  and,  when  there,  he 
had  nothing  to  tell  her  and  made  an  im- 
proper proposal  which  she  indignantly  re- 
jected. This  is  the  only  effort  on  the  part 
of  the  plaintiff  to  prove  any  act  of  adul- 
tery. Other  evidence  charges  her  with 
having  associated  with  lewd  women.  She 
admits  having  left  the  two  places  succes- 
sively provided  for  her  by  her  husband, 
one  because  the  landlady  had  closed  her 
house,  and  the  other  because  the  inmates 
of  the  house  had  made  it  unpleasant  for 
her,  and  gone  to  a  boarding  house  where 
she  associated  more  or  less  with  two  women 
of  bad  repute,  but  she  says  she  had  been 
80  degraded  by  the  conduct  of  her  hus- 
band as  to  make  it  impossible  for  her  to 
associate  with  more  desirable  persons.  The 
testimony  of  the  manager  of  the  restaurant 
at  which  she  had  a  room  and  where  she  is 
said  to  have  associated  with  the  two  lewd 
women,  was  taken,  and,  while  he  testified  as 
to  the  bad  character  of  the  two  women  and 
the  association  of  the  defendant  with  them, 
he  does  not  give  any  instance  of  the  asso- 
ciation of  the  defendant  with  men,  and  he 
says  he  never  saw  anything  suspicious  in 
or  about  her  room.  He  further  says  the 
plaintiff  was  taking  his  meals  at  his  place 
when  the  defendant  became  an  inmate  of 
the  house,  and  shortly  thereafter  paid  his 
bill  and  went  elsewhere.  In  view  of  the 
persistent  efforts  of  the  defendant  to  renew 
51  L.R.A.(N.S.) 


conjugal  cohabitation  with  the  plaintiff,  it 
is  not  too  much  to  say  she  probably  went 
there  in  the  first  instance  because  he  fre- 
quented the  place.  However  that  may  be, 
there  is  no  proof  of  any  adultery  on  her 
part  at  that  place  or  elsewhere.  If  her  as- 
sociation with  the  two  women  who  are  said 
to  have  been  of  bad  character  raises  a  sus- 
picion of  evil-mindedness  on  her  part,  that 
is  not  enough  to  prove  the  charge  of  adul- 
tery. Martin  v.  Martin,  and  Latham  v. 
Latham,  cited;  Throckmorton  v.  Throck- 
morton, 86  Va.  768,  11  S.  E.  289.  To  es- 
tablish it,  direct  and  positive  evidence  of 
the  criminal  act  is  not  required,  but  the 
circumstantial  evidence  must  be  sufficient 
to  establish  it  clearly. 

In  support  of  the  decree,  it  is  said  the 
finding  of  the  trial  court  rests  upon  con- 
flicting oral  testimony.  But  there  is  no 
conflict  in  the  evidence  offered  to  prove  de- 
sertion or  justification  of  the  act  of  the 
plaintiff  in  separating  himself  from  his 
wife.  As  to  this,  the  facts  are  admitted. 
The  only  conflict  found,  in  the  testimony 
introduced  to  prove  the  charge  of  adultery 
relates  to  the  reputation  of  the  defendant 
for  chastity.  There  is  no  direct  evidence 
of  any  adulterous  act,  as  has  been  shown, 
and  there  is  conflict  as  to  her  reputation. 
Several  witnesses  say  she  obtained  a  bad 
reputation  by  her  association  with  two  evil- 
minded  women,  but  perhaps  an  equal  num- 
ber deny  the  aspersion  upon  her  character 
and  reputation.  Thus  the  conflict  in  the 
testimony  narrows  down  to  facts  and  cir- 
cumstances which,  if  established,  do  no 
more  than  raise  a  suspicion.  The  defend- 
ant's conflicting  evidence  as  to  these  mat- 
ters may  be  rejected,  and  still  there  is  lack 
of  sufficient  evidence  of  adultery.  More- 
over, the  trial  court  evidently  did  not  find 
her  guilty  of  adultery,  since  the  decree  was 
from  bed  and  board,  and  adultery  would 
have  authorized  one  a  vinculo. 

The  denials  of  the  answer,  putting  in 
issue  all  the  material  allegations  of  the 
bill,  are  followed  by  matter  upon  which 
there  is  predicated  a  prayer  for  an  allow- 
ance of  alimony  by  way  of  affirmative  re- 
lief, and  the  trial  court,  notwithstanding 
the  decree  of  divorce  in  favor  of  the  plain- 
tiff, required  him  to  pay  the  defendant  ali- 
mony in  the  sum  of  $25  per  month  for  two 
years.  In  view  of  his  unjustifiable  deser- 
tion of  her  and  refusal  to  support  her,  she 
is  entitled,  upon  principles  declared  in  Pur- 
cell  V.  Purcell,  4  Hen.  &  M.  607,  and  Al- 
mond V.  Almond,  4  Rand.  (Va.)  662,  15 
Am.  Dec.  781,  to  an  allowance  of  alimony 
for  her  maintenance,  until  such  time  as  a 
reconciliation  may  be  effected,  or  until  the 
right  to  it  may  be  barred  in  some  legal 
way.     In  our  opinion,  the  monthly  allow- 
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ance  decreed  by  the  trial  court  is  large 
enough  under  the  circumstances.  The 
plaintiff  seems  to  have  little  or  no  estate. 
He  is  a  railroad  engineer  making  good 
wages,  out  of  which  he  ought  to  be  able 
to  pay  the  $25  per  month  without  embar- 
rassment. The  defendant  herself  has  con- 
siderable property  and  is  not  wholly  de- 
pendent upon  her  husband  for  support. 

The  decree  for  alimony  is  erroneous  in 
two  respects,  however.  It  limits  the  period 
of  payment  to  the  7th  day  of  February, 
1912.  It  further  provides  that  the  accept- 
ance by  the  defendant  of  any  portion  there- 
of shall  be  an  acquiescence  in  the  decree  of 
divorce  and  bar  and  preclude  her  right  to 
an  appeal  from  it,  and  that  an  application 
for  an  appeal  from  the  decree  shall  render 
the  provision  for  alimony  ineffectual,  in- 
operative, and  void.  The  latter  provisions 
are  coercive  in  their  operation  and  effect, 
and  unduly  restrain  the  liberty  and  right 
of  the  appellant  as  a  litigant.  After  the 
appeal  was  allowed,  the  error  of  the  court 
in  the  insertion  thereof  in  the  decree  was 
confessed  here. 

As  the  decree  is  clearly  erroneous  in  al- 
most every  respect,  it  will  be  reversed,  and 
a  decree  will  be  entered  here  upon  the 
prayer  in  the  answer  for  cross  relief,  re- 
quiring the  plaintiff  to  pay  to  the  defend- 
ant the  sum  of  $25  per  month  from  the 
14th  day  of  September,  1010,  the  date  of 
the  decree  appealed  from,  until  the  parties 
becomt3  reconciled  and  renew  cohabitation, 
or  the  allowance  becomes  in  some  way 
barred  by  the  conduct  of  the  defendant,  or 
until  the  further  order  of  the  circuit  court 
of  McDowell  county,  and  the  cause  will  be 
remanded  for  execution  of  the  decree. 

Petition  for  rehearing  denied  February 
12,  1914. 
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V. 

WALTER  MOUNKES,  Appt. 
(01  Kan.  653,  138  Pac.  410.) 

Criminal  law  —  new  trial  —  perjury. 

In  a  criminal  action,  where  it  is  shown 

Headnote  by  Porter,  J. 


on  a  motion  for  a  new  trial  that  false  and 
perjured  testimony  which  the  defendant  had 
no  fair  opportunity  to  rebut  at  the  trial 
probablv  influenced  the  jury  to  find  him 
guilty,  it  is  the  duty  of  the  court  to  set  the 
conviction  aside,  and  grant  a  new  trial. 

(February  7,   1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lyon  County 
convicting  him  of  assault  with  a  deadly 
weapon  with  intent  to  kill.     Reversed* 

The  facts  are  stated  in  the  opinion. 

Messrs.  Huggins  &  Riddle,  H.  E. 
Ganse,  and  TV.  S.  Kretslnger  for  appel* 
lant. 

Messrs.  John  S.  Dawson,  Attorney  Gen- 
eral, S.  N.  Hawkes,  Assistant  Attorney 
General,  O.  S.  Samuel  and  W.  N,  Smelser 
for  the  State. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  appeals  from  a  judgment 
convicting  him  of  the  crime  of  assaulting 
one  Ernest  Van  Sickle  with  a  deadly 
weapon  with  intent  to  kill.  A  former  con- 
viction was  reversed  and  a  new  trial  or- 
dered on  account  of  error  in  the  instruc- 
tions. State  V.  Mounkes,  88  Kan.  193,  127 
Pac.  637.  The  facts  out  of  which  the  prose- 
cution arose  are  quite  fully  stated  in  the 
former  opinion. 

On  both  trials  the  defendant  testified 
that  his  brother  Arthur,  a  boy  sixteen 
years  of  age,  was  assaulted  by  a  number 
of  young  men  in  the  schoolhouse  yard,  and 
was  overtaken  and  thrown  down,  and  that 
he  called  to  the  defendant  for  help  and 
said,  "They  are  killing  me."  He  testified 
that  he  started  to  go  to  his  brother's  aid, 
and  took  a  knife  out  of  his  pocket  for  tlie 
purpose  of  protecting  and  defending  his 
brother;  that  he  struck  Van  Sickle,  be- 
cause the  latter  attempted  to  prevent  his 
going  to  his  brother,  and  had  stooped  to 
pick  up  a  rock,  and  was  in  a  threaten in<( 
attitude,  and  had  used  a  vile  epithet;  that 
he  struck  to  defend  himself,  and  to  enable 
him  to  go  to  his  brother's  assistance.  Van 
Sickle  testified  that  he  had  said  nothing 
and  done  nothing  to  cause  the  appellant  to 
strike  him. 

At  both  trials  the  defendant  testified 
that  on  the  schoolhouse  ground,  near  the 
place  where  the  fight  occurred,  there  was 


Note,   —   Perjury   as   ground   for  new 

trial. 

As  to  the  effect  of  parties  changing  testi- 
mony on  second  trial  to  supply  defects  in 
the  case  made  on  the  first  trial,  see  note  to 
Smith  V.  Boston  Elev.  R.  Co.  37  L.R.A. 
(N.S.)  429. 
61  L.R.A.  (N.S.) 


For  perjury  as  ground  for  relief  against 
judgment,  Bee  notes  to  Graves  v.  Gravps, 
10  L.R.A.(N.S.)  216;  Reeves  v.  Reeves,  2') 
L.R.A. (N.S.)  574,  and  South  Haven  &  E. 
R.  Co.  v.  Culver.  23  L.R.A.(N.S.)  564. 

As  to  inconsistent  testimony  in  anothrr 
suit  as  ground  for  a  new  trial,  st»p  note 
to  Outh  V.  Bell,  42  L.R.A.(N.S.)   602. 
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s  flower  bed  encircled  by  pieces  of  rock, 
and  that  when  Van  Sickle  stooped  down 
the  defendant  believed  he  had  picked  up  a 
rock  from  the  ground.  On  the  second  trial, 
at  the  close  of  the  defendant's  testimony, 
and  late  in  the  afternoon,  the  prosecuting 
witness,  Van  Sickle,  and  one  other  witness, 
were  called  in  rebuttal,  and  both  positively 
denied  the  existence  of  any  flower  bed  on 
the  school  grounds,  or  that  there  were  any 
rocks  on  tlie  ground  near  where  the  en- 
counter took  place.  The  existence  of  the 
flower  bed  surrounded  by  stones  was  not 
disputed  at  the  first  trial;  and  the  defend- 
ant claims  that  he  was  wholly  surprised 
by  the  rebuttal  testimony  and  was  unpre- 
pared to  meet  it.  At  the  former  trial  the 
prosecuting    witness   himself   had   testified 


that  such  a  flower  bed  was  there;  but  this 
fact  was  not  remembered  by  the  attorneys 
for  the  defendant,  and  in  the  few  minutes 
that  elapsed  before  the  close  of  the  case 
they  were  unable  to  produce  any  witnesses 
who  knew  the  truth  of  the  matter,  except 
a  sister  of  the  defendant,  whom  the  court 
permitted  to  testify  in  surrebuttal.  In  the 
argument  of  the  case  the  attorneys  for  the 
state  commented  upon  Uie  testimony  show- 
ing that  there  were  no  rocks  at  the  place 
of  the  encounter,  and  argued  to  the  jury 
that  the  defendant  had  testified  falsely  for 
the  purpose  of  establishing  his  plea  of  self- 
defense,  and  dwelt  upon  the  fact  that  an- 
other wholly  disinterested  witness  had  de- 
nied the  existence  of  any  flower  bed  nelar 
the  place  of  the  encounter. 


Many  eases  in  point  with  this  note  are 
included  in  the  notes  on  perjury  as  ground 
for  relief  against  judgment,  referred  to 
supra,  and  so  have  not  been  repeated.  This 
note  is  confined  to  the  question  whether  per- 
jury, conceded  or  assumed  for  the  purposes 
of  the  question  to  be  such,  is  ground  for 
new  trial.  Cases  which  merely  discuss  the 
question  whether  a  new  trial  should  be 
granted  because  of  newly  discovered  evi- 
dence are  not  in  point,  even  though  the  new 
e?idence,  if  credited,  necessarily  shows  that 
some  of  the  evidence  given  on  the  trial  was 
perjured. 

Many  elements  enter  into  the  right  of  a 
new  trial  on  the  ground  of  perjury.  It  is 
a  general  rule  that  the  perjury  must  be  as 
to  a  material  point,  also  that  the  complain- 
ant was  not  negligent  in  meeting  at  the 
trial  perjury  which  he  was  bound  to  have 
anticipated,  or,  if  surprised  at  its  intro- 
duction, could  have  contradicted  by  diligent 
effort  on  his  part.  Where,  however,  there 
was  no  reason  to  suspect  the  testimony  to 
be  perjured,  and  no  laches  is  shown,  the 
courts  generally  will  grant  a  new  trial  if, 
after  the  trial,  evidence  of  its  perjured 
character  is  discovered,  and  it  is  as  to  a 
material  issue,  or  the  verdict  is  based  prin- 
cipally on  such  testimony. 

If  judgments  predicated  upon  false  swear- 
ing remained  undisturbed,  if  the  whim, 
caprice,  or  desire  of  a  witness  can  marshal! 
the  forces  of  law  and  order  to  the  aid  of  a 
litigant,  regardless  of  the  sanctity  of  an 
oath,  then,  not  only  will  the  power  and  re- 
spect of  the  court  be  impaired,  but  the  very 
strength  of  the  government  be  destroyed. 
Bernstein  v.  Schneider,  72  Misc.  470,  131 
N.  Y.  Supp.  340. 

And  in  Serwer  v.  Serwer,  71  App.  Div. 
415,  75  N.  y.  Supp.  842,  in  holding  that  the 
trial  court  should  set  aside  a  verdict  when 
in  its  opinion  it  was  secured  by  perjury,  the 
court  said:  "Weight  of  evidence  is  not  to 
be  adjudged  by  the  language  of  witnesses 
alone.  It  shocks  the  sense  of  legal  moral- 
ity to  argue  that  if  a  trial  justice  is  con- 
vinced from  his  observations  of  the  wit- 
nesses, and  from  the  atmosphere  of  ^he 
trial,  that  a  case  has  been  presented  and  a 
61  L.ILA.(N.S.) 


verdict  secured  by  perjured  testimony,  he 
is  bound  to  receive  and  approve  the  verdict, 
and  may  not  set  it  aside.  Such  a  rule  would 
make  the  judge  a  consenting  party  to  a 
fraud  upon  the  administration  of  the  law. 
There  is  no  doubt  that  a  trial  justice  not 
only  has,  but  is  bound  to  exercise,  the  power 
of  setting  aside  a  verdict  which,  in  his 
opinion,  has  been  secured  by  perjury." 

So,  a  new  trial  should  be  granted  where  it 
is  shown  that  judgment  was  obtained  on  per- 
jured testimony.  Seward  v.  Cease,  50  111. 
228;  Chapman  v.  Delaware,  L.  &  W.  R. 
Co.  102  App.  Div.  176,  92  N.  Y.  Supp.  304. 

Also,  a  verdict  predicated  almost  wholly 
upon  the  false  testimony  of  a  party  in  in- 
terest should  be  set  a^ide  and  a  new  trial 
granted.     Wehrkamp  v.  Willet,  1  Daly,  4. 

And  in  McCarthy  v.  Christopher  Tenth 
Street  R.  Co.  10  Daly,  540,  the  court  set 
aside  a  verdict  for  plaintiff  because  he 
thought  that  perjury  had  been  committed, 
saying  that  he  did  so  with  the  firm  confi- 
dence that  he  was  arresting,  for  the  time 
at  least,  a  most  iniquitous  proceeding. 

So,  also  in  Munro  v.  Callahan,  55  Neb. 
75,  70  Am.  St.  Rep.  366,  76  N.  W.  151,  it 
was  held  that  equity  will  vacate  a  judgment 
at  law  and  grant  a  new  trial  where  it  is 
shown  that  the  judgment  was  obtained  on 
the  perjured  testimony  of  the  successful 
party,  and  that  the  adverse  party  has  not 
been  negligent  or  guilty  of  laches,  and  has 
exhausted  all  his  legal  remedies  for  obtain- 
ing a  vacation  of  such  judgment. 

Also,  a  judgment  obtained  by  perjury  and 
subornation  of  perjury  will  be  vacated  on 
motion  of  the  defeated  party.  Nugent  v. 
Metropolitan  Street  R.  Co.  46  App.  Div.  105, 
61  N.  Y.  Supp.  476  (in  this  case  plaintiff 
and  all  his  witnesses,  four  in  number,  were, 
in  the  opinion  of  the  court,  conclusively 
shown  to  have  committed  perjury). 

Nor,  it  was  held,  was  laches  a  ground  for 
denying  such  motion,  the  motion  not  having 
been  made  until  after  an  appeal  was  taken 
to  the  court  of  appeals  from  the  judgment 
of  the  appellate  division  affirming  the  judg- 
ment so  obtained.  Ibid.  The  court  stated 
that  the  court  is  organized  to  enforce  legal 
rights  and  redress  legal  wrongs,  and  more- 
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•  After  the  trial  four  persons  who  had 
heard  the  evidence  went  to  the  schoolhouse 
for  the  purpose  of  making  an  examination, 
and  found  the  flower  bed  surrounded  by 
rocks  as  testified  to  by  the  defendant. 
Their  affidavits  were  used  upon  the  motion 
for  a  new  trial,  and  the  evidence  of  the 
prosecuting  witness  at  the  first  trial  was 
produced,  in  which  he  testified  to  the  ex- 
istence of  the  flower  bed.  In  addition,  affi- 
davits of  three  former  school  teachers  who 
had  taught  there  were  introduced,  to  the 
efi'ect  that  a  flower  bed  surrounded  with 
rocks  was  in  the  yard  at  the  time  of  the 
alleged  offense;  and  much  additional  testi- 
mony to  the  same  effect  was  produced,  in- 
eluding  photographs  showing  the  flower  bed 
and  the  stones  surrounding  it.    The  exist- 


ence of  the  flower  bed  there  surroonded  by 
rocks  at  the  time  the  fight  occurred  is  es- 
tablished beyond  any  doubt,  from  which  it 
necessarily  follows  that  the  testimony  of 
the  witness  to  the  contrary  was  false. 

The  court,  however,  refused  to  set  aside 
the  conviction  and  grant  a  new  trial,  upon 
the  theory  that  it  was  not  a  vital  issue 
whether  there  were  in  fact  any  rocks  or 
stones  at  the  place,  and  that  if  the  jury 
found  from  the  evidence  that  the  defendant 
believed,  or  had  reasonable  grounds  for  be- 
lieving^ that  the  prosecuting  witness  was 
about  to  assault  him  in  that  way,  the  de- 
fendant had  a  right  to  rely  on  the  plea  of 
self-defense,  "whether,"  as  the  court  ex- 
pressed it,  "there  was  a  stone  within  a 
mile  of  the  place  or  not."    We  think  a  new 


over,  whenever  it  is  made  to  appear,  as  in 
this  case,  that  a  wrong  has  been  perpetrated, 
it  never  hesitates  to  exercise  the  power  which 
it  has,  unless  to  do  so  would  do  a  greater 
injury  than  to  refuse  to  exercise  it. 

But  in  Millman  v.  Drake  &  S.  Co.  119 
Minn.  124,  137  N.  W.  300,  a  motion  for  a 
new  trial  on  the  ground  of  wilful  false 
testimony  given  by  one  of  plaintiff's  wit- 
nesses was  denied  defendants  because,  as 
stated  by  the  court,  no  suggestion  appeared 
that  plaintiff  was  in  any  way  responsible 
for,  or  implicated  in,  the  giving  of  the  tes- 
timony, except  in  so  far  as  the  witness  was 
produced  by  him,  and  it  did  appear  that 
defendants  knew  that  the  testimony  was 
false  when  given,  and  they  produced  wit- 
nesses who  contradicted  it  on  the  trial,  and 
the  court  fully  complied  with  defendants' 
request  that  the  jury  be  instructed  particu- 
larly concerning  this  witness  and  his  testi- 
mony. 

It  is  not  ground  for  a  new  trial  that  an 
accomplice  the  principal  witness  against  one 
•convicted  of  murder  in  the  first  degree, 
falsely  swore  that  he  had  never  been  con- 
victed of  a  felony.  People  v,  Sullivan,  40 
Misc.  308,  17  N.  Y.  Crim.  Rep.  270,  81  N. 
Y.  Supp.  989. 

Nor  can  perjured  testimony  in  one  suit 
be  relied  upon  as  showing  fraud  practised 
in  obtaining  judgment  in  another  suit,  to 
support  a  petition  for  a  new  trial  under  a 
statute  authorizing  a  new  trial  in  case  of 
a  judgment  obtained  by  fraud.  Guth  v. 
Bell,  153  Iowa,  511,  42  L.R.A.(N.S.)  692, 
133  N.  W.  883,  Ann.  Cas.  1913E,  142. 

And  where  the  court  has  no  control  over 
A  judgment  of  conviction  after  the  term  at 
which  it  was  rendered  has  passed,  it  has  no 
pow^er  to  set  aside  such  a  judgment  and 
grant  a  new  trial  because  of  the  perjury 
-of  a  witness  for  the  prosecution.  State  v. 
Williams,  147  Mo.  14,  47  S.  W.  891. 


Failure  to  meet  perjury  on  trial. 

Where  the  party  could  have  shown  the 
perjured  character  of  his  adversary's  testi- 
mony at  the  time  of  trial,  a  new  trial  has 
31  L.R.A.(N.S.) 


generally  been  denied,  on  the  ground  that 
there  must  be  an  end  of  litigation. 

Thus,  in  Powers  v.  St.  Joseph,  91  Mo. 
App.  55,  an  action  for  injuries  by  reason 
of  falling  into  an  opening,  false  testimony 
that  the.  shadow  of  a  telephone  pole  fell 
across  the  opening  and  thus  shut  off  the 
light  from  an  electric  light  was  held  not 
to  be  ground  for  a  new  trial,  as  that  the 
opening  was  sufficiently  lighted  or  guarded 
was  one  of  the  main  matters  urged  by  de- 
fendant at  the  trial,  and  the  electric  light 
and  the  intervening  pole  were  matters  of 
evidence  given  by  each  side,  and  so  there 
was  no  surprise  at  the  evidence. 

And  in  Sullivan  v.  Her  rick,  —  Iowa,  — , 
140  N.  W.  359,  where,  for  all  that  appeared, 
petitioner  for  a  new  trial  knew  of  the  false 
testimony  as  well  at  the  close  of  the  trial  as 
at  the  time  the  petition  was  filed,  the  court 
said  that  it  was  committed  to  the  doctrine 
that  a  new  trial  cannot  be  awarded  on  peti- 
tion because  of  perjured  evidence  havin*; 
been  resorted  to  in  the  trial,  which  could 
have  been  met. 

And  it  would  seem  from  the  decision  in 
Pepin  V.  Lautman,  28  Ind.  App.  74,  62  N. 
E.  60,  that  perjured  testimony  offered  at 
the  trial  would  not  be  ground  for  a  new  trial 
when  it  was  known  at  the  time  to  be  false, 
but  no  effort  to  meet  it  was  made,  nor  timi- 
requested,  but  the  case  was  submitted 
with  the  false  testimony  at  the  risk  of  ob- 
taining judgment. 

So,  also,  in  Thiele  v.  Citizens'  R.  Co.  140 
Mo.  319,  41  S.  W.  800,  3  Am.  Neg.  Rep.  215, 
it  was  said  that  a  party  cannot  be  surprised 
that  his  adversary  introduces  testimony  in 
support  of  the  issues  made  by  the  plead- 
ings, even  though  such  testimony  is  false, 
and  it  was  stated  that  the  rule  is  thus  forc- 
ibly stated  by  Phillips,  P.  J.,  in  Bragg  v. 
Moberly,  17  Mo.  App.  221:  **lf  a  party  be 
surprised  by  an  unforeseen  occurrence  at 
the  trial,  he  should  make  his  misfortune 
known  to  the  court  instantly,  and  ask  for 
a  reasonable  postponement  to  enable  him  to 
produce  the  countervailing  proof.  *If  he 
can  relieve  himself  from  his  embarrassment 
by  any  mode,  either  by  a  nonsuit  or  a  con- 
tinuance or  the  introduction  of  other  testi- 
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trial  should  have  been  granted.  Manifestly 
the  false  testimony  must  have  influenced 
the  jury  unfavorably  to  the  defendant's 
contention.  The  jury  had  been  instructed 
that,  if  they  believed  that  a  witness  had 
wilfully  testified  falsely  to  a  material  fact, 
they  might  entirely  disregard  his  testi- 
mony, that  they  were  the  judges  of  whether 
the  defendant  was  acting  honestly  and  fair- 
ly and  with  the  apprehension  of  danger, 
and  that,  in  determining  whether  he  rea- 
sonably or  honestly  believed  himself  to  be 
in  great  danger  of  bodily  harm,  they  might 
take  into  consideration  all  acts  and  circum- 
stances shown  in  the  evidence.  If  the  jury 
had  believed  that  there  were  stones  on  the 
ground  near  where  the  encounter  took 
place,  and  that  defendant  knew  this,  they 


might  the  more  readily  have  concluded 
that  he  acted  reasonably  in  believing  him- 
self to  be  in  danger  of  great  bodily  harm. 
It  is  difficult  to  conceive  why  the  testimony 
was  not  prejudicial  to  the  defendant. 

It  is  said  that  new  trials  are  not  granted 
on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative.  But  this  was 
more  than  cumulative;  it  was  conclusive 
evidence  of  a  fact  that  had  been  disputed 
at  the  trial,  and  which,  though  collateral 
to  the  main  issue,  became  more  or  less 
material.  In  a  survey  and  boundary  case 
(Dent  V.  Simpson,  81  Kan.  217,  105  Pac. 
542)  the  controversy  turned  upon  the  true 
location  of  the  government  comer,  about 
which  the  evidence  was  conflicting.  The 
surveyor   was   unable   to   find   the   govern- 


mony,  or  otherwise,  he  must  not  take  the 
chances  of  a  verdict,  but  must  at  once  forti- 
fy his  position  by  resorting  to  all  available 
modes  of  present  relief.'  " 

And  one  who  has  paid  a  claim  sued  on, 
and  knows  that  a  judgment  can  be  obtained 
only  on  false  testimony,  which  he  is  able  to 
rebut,  but  refuses  to  produce  the  evidence  or 
defend  the  action,  is  not  entitled  to  a  new 
triaL  Heathcote  v.  Haskins,  74  Iowa,  560, 
38  N.  W.  417.  The  court  said:  "That  the 
production  upon  the  trial  of  false  testimony 
to  establish  a  cause  of  action  or  defense 
would  in  many  eases  amount  to  such  a 
fraud  as  would  entitle  the  adverse  party  to 
a  new  trial,  or  the  vacation  of  the  judgment, 
is  certainly  true.  This  would  be  so  if  the 
fact  of  its  falsity  or  the  evidence  by  which 
the  fact  could  be  established  was  not  dis- 
4»vered  until  after  the  trial  or  the  rendi- 
tion of  the  judgment.  But  it  would  be 
trifling  with  the  law  to  permit  a  party  who, 
being  advised  in  advance  that  testimony  of 
that  character  would  be  resorted  to  on  the 
trial,  and  who  knew  also  of  the  existence  of 
evidence  by  which  the  false  testimony 
could  be  rebutted,  but  who  neglected  to 
either  produce  that  evidence  or  assert  his 
defense,  to  afterwards  question  the  judg- 
ment because  it  was  founded  on  that  testi- 
mony; for,  while  it  is  the  policy  of  the  law 
to  afford  the  parties  to  litigation  the  fullest 
opportunity  for  the  establishment  of  their 
rights,  it  is  equally  its  policy  to  maintain 
and  enforce  the  judgments  pronounced  by 
the  courts  after  those  opportunities  have 
been  enjoyed  by  the  parties." 

But  perjured  testimony  upon  a  material 
issue,  offered  by  the  prevailing  party  to  the 
action,  which  could  not  be  contradicted  at 
the  trial,  is  ground  for  a  new  trial.  First 
Nat.  Bank  v.  Wabash,  St.  L.  &  P.  R.  Co. 
«1  Iowa,  700,  17  N.  W.  48;  and  to  the  same 
effect,  see  Ricker  v.  Horn,  74  Me.  289,  and 
Nudd'v.  Home  Ins.  &  Bkg.  Co.  25  Minn. 
100. 

And,  so,  false  testimony  by  a  party  to 
the  action,  where  the  adverse  party  is  taken 
by  surprise,  was  held  in  Seely  v.  Purdy,  3 
X.  S.  414,  to  be  a  ground  for  a  new  trial,  as 
the  surprise  was  not  only  on  a  material 
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point,  but  on  a  point  to  which  the  complain- 
ing party's  attention  was  not  drawn,  and 
which  he  had  no  notice  that  he  was  to  meet, 
and  on  which  testimony  could  be  supplier! 
only  by  one  whose  knowledge  thereof  was 
not  known  to  complaining  party  at  the  time 
of  the  trial. 

And  in  Pettine  v.  New  Mexico,  119  C. 
C.  A.  581,  201  Fed.  489,  trial  of  indictment 
for  murder,  first  degree,  which  resulted  in 
conviction  of  second  degree  murder  and  sent- 
ence of  forty-five  years,  it  was  held  a  gross 
abuse  of  its  discretion  for  the  trial  court  to 
submit  the  case  to  the  jury  upon  the  false 
testimony  of  a  witness  whose  evidence  was 
given  too  late  for  accused  to  demonstrate  its 
falsity,  inasmuch  as,  the  court  stated,  until 
this  testimony  was  given,  the  evidence  as 
to  the  accused's  guilt  was  conflicting,  with 
little,  if  any,  preponderance  against  him, 
and  there  was  not  a  fair  trial  when  such 
false  testimony  was  thrown  into  the  waiver- 
ing  balance  at  the  close  of  the  trial,  too 
late  for  its  falsity  to  be  demonstrated,  nor 
was  it  clear  beyond  doubt  that  this  testi- 
mony did  not  turn  the  scales  against  him, 
or  remove  from  the  mind  of  some  juror  a 
reasonable  doubt  of  his  guilt. 

So,  also,  in  Zettel  v.  Taylor,  129  App. 
Div.  642,  114  N.  Y.  Supp.  467,  where  defend- 
ant  in  a  personal  injury  action  did  not 
appear,  because  not  informed  of  the  time  of 
the  trial,  and  the  plaintiff's  evidence  was  un- 
controverted,  it  was  held  that  a  new  trial 
should  be  granted  as  plaintiff  clearly  com- 
mitted deliberate  perjury  in  his  testimony 
as  to  the  extent  of  his  injuries. 

And  wilful  perjury  of  the  successful 
party,  who  was  the  only  witness,  was  held 
in  Laithe  v.  McDonald,  12  Kan.  340,  to  be 
a  good  ground  for  a  new  trial,  although  the 
adverse  party  was  absent  from  the  trial,  he 
having  been  shown  to  have  exercised  rea- 
sonable diligence  to  be  ready  to  defend  the 
action.  The  court  said:  "Of  course,  a  de- 
fendant failing  to  defend  cannot  have  the 
judgment  vacated  on  account  of  any  inno- 
cent mistake  or  want  of  recollection  on  the 
part  of  the  plaintiff  or  other  witness,  nor 
even  on  account  of  the  perjury  of  the  other 
i  witnesses,  provided  the  plaintiff  himself  is 
19 
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ment  stone,  and  established  the  corner  some 
distance  from  where  plaintiff  claimed  it 
should  be.  After  a  judgment  approving 
the  surveyor's  report,  plaintiff  produced  a 
witness  who  testified  that  he  knew  the  true 
location  of  the  corner,  that  he  had  been 
road  overseer  twenty  years  before,  and  in 
grading  the  road  had  plowed  up  and  cov- 
ered over  the  government  stone;  that  after 
the  trial  he  went  to  the  place,  dug  down, 
and  found  the  original  stone  in  the  exact 
location  that  it  was  when  he  graded  the 
road.     The  newly  discovered  evidence  was 


held  not  to  be  cumulative,  and  the  judg- 
ment was  reversed  for  error  in  refusing  to 
grant  a  new  trial.  But  manifestly,  where 
a  defendant  has  been  convicted  of  a  crime, 
his  right  to  a  new  trial  should  not  depend 
upon  the  technical  question  of  whether  cer- 
tain evidence  is  or  is  not  cumulative.  He 
is  entitled  to  a  fair  trial;  and  where  it 
appears  that  perjured  testimony  which  he 
had  no  fair  opportunity  to  rebut  at  the 
trial  probably  influenced  the  jury  to  find 
him  guilty,  it  is  the  duty  of  the  court  to 
set  the  conviction  aside,  and  grant  a  new 


wholly  guiltless.  Nor  can  he  have  the  judg- 
ment vacated  on  account  of  any  mistake  or 
error  on  the  part  of  the  court  or  jury,  un- 
less the  record  affirmatively  shows  such 
mistake  or  error.  All  such  mistakes  and 
errors  each  party  is  bound  to  anticipate,  and 
to  prepare  for  by  extraordinary  diligence. 
But  no  party  is  bound  to  anticipate  or  to 
suppose  that  the  other  party  will  commit 
wilful  and  corrupt  perjury;  and  no  party 
is  bound  to  exercise  extraordinary  diligence 
in  preparing  to  meet  such  perjury." 

A  case  which  would  seem  to  be  at  vari- 
ance with  the  rule  that  failure  to  meet  per- 
jured testimony  at  the  trial,  where  possible, 
defeats  the  right  to  a  new  trial,  is  Klinger 
V.  Markowitz,  54  App.  Div.  299,  66  N.  Y. 
Supp.  1 135,  65  N.  Y.  Supp.  369,  an  action  to 
recover  for  wrongful  discharge  under  an 
alleged  special  contract  of  hiring  for  a 
specified  time.  Defendant  denied  the  alleged 
contract,  claiming  that  the  hiring  was  by 
the  week  only,  and  called  two  witnesses 
who  testified  that  they  were  in  defendant's 
employ,  were  present  when  the  plaintiff  was 
employed,  and  that  the  hiring  was  by  the 
week  only,  whereupon  plaintiff  called  a 
witness  who  testified  that  he  was  in  defend- 
ant's employ  at  the  time,  and  that  neither 
of  the  two  witnesses  called  by  defendant  was, 
nor  was  either  present  when  plaintiff  was 
employed,  and  could  not  have  been  present 
when  the  contract  was  concluded.  A  verdict 
for  plaintiff  was  had,  and  a  new  trial  was 
granted  on  the  ground  that  plaintiff's  wit- 
ness had  committed  wilful  and  corrupt  per- 
jury, as  it  was  conclusively  shown  by 
twenty-seven  affidavits  that  defendant's  wit- 
nesses were  in  his  employ  at  the  time  stated. 
The  court  said  that  the  witness's  testimony 
evidently  had  grcac  weight  with  the  jury, 
for  he  appeared  in  the  role  of  a  disinterested 
witness,  from  whom  the  truth  was  naturally 
to  be  expected.  Upon  a  new  trial  his  evi- 
dence will  be  entitled  to  no  credence  what- 
ever, and  it  will  be  reasonably  safe  to  as- 
sume that  a  different  result  may  follow. 
Courts  cannot  sustain  verdicts  obtained  by 
perjured  evidence  without  encouraging  per- 
jury, the  most  dangerous  of  crimes.  Per- 
jury should  be  denounced  whenever  it  ap- 
pears, and  driven,  if  possible,  out  of  the 
sanctuary  of  justice.  But  in  a  dissenting 
opinion.  Judge  Ingraham  said:  "The  court 
below  granted  a  new  trial  of  this  action 
upon  the  ground  that  one  of  the  witnesses 
called  by  the  plaintiff  in  rebuttal  testified 
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falsely.  His  testimony  was  contradicted  bj 
other  witnesses  upon  the  trial,  and  tlie 
questions  of  fact  were  submitted  to  the 
jury.  The  court  on  a  motion  for  a  new 
trial,  upon  the  affidavits  of  several  persons 
which  tended  to  show  that  the  evidence  of 
this  witness  called  by  the  plaintiff  was 
false,  granted  a  new  trial.  I  know  of  no 
principle  upon  which  such  an  order  can  be 
sustained.  When  the  issues  in  such  an 
action  are  tried  by  a  jury,  their  verdict 
should,  I  think,  be  final,  and  if  they  may 
be  retried  upon  affidavit  by  the  special 
term,  it  seems  to  me  that  it  would  be  better 
to  have  the  case  originally  tried  upon  affi- 
davits, rather  than  to  go  through  the  use- 
less formality  of  submitting  the  question 
to  a  jury." 

After-discovered  evidence  tending  to 
prove  that  a  material  part  of  plaintiff's 
testimony  was  false  was  held,  in  Struthers 
V.  Wagner,  6  Phila.  262,  to  entitle  the  de- 
fendant to  have  the  case  submitted  to  an- 
other jury.  And  to  the  same  effect  are 
Cleslie  v.  Frerichs,  95  Iowa,  83,  63  N.  W. 
581,  and  Raphaelsky  v.  Lynch,  43  How.  Pr. 
157,  12  Abb.  Pr.  N.  S.  224,  2  Jones  &  S.  31. 

And  there  is  a  dictum  in  State  v.  Foster, 
91  Iowa,  164,  69  N.  W.  8,  that  under  a 
provision  that  the  court  may  grant  a  new 
trial  in  criminal  cases  when,  from  smy 
other  cause  than  those  previously  named, 
the  defendant  has  not  received  a  fair  and 
impartial  trial  a  new  trial  might  be 
granted  when  false  testimony  of  a  material 
character  had  been  given  in  the  case,  and 
the  proof  of  its  falsity  had  not,  and  by 
diligence  could  not  have,  been  ascertained 
until  after  the  trial. 

So,  in  Bernstein  v.  Schneider,  72  Misc. 
479,  131  N.  Y.  Supp.  340,  two  witnesses 
for  the  successful  litigant  testified  that 
they  were  not  related  to  him,  and,  sub- 
sequently to  the  trial,  it  was  learned  that 
one  was  a  brother-in-law  and  the  other  a 
cousin,  and  it  was  held  that,  as  the  testi- 
mony was  as  to  a  material  point  at  issue, 
a  new  trial  should  be  granted. 

And  in  Hansen  v.  Vogelsang,  139  App. 
Div.  759,  124  N.  Y.  Supp.  437,  actisn  for 
breach  of  warranty  on  sale  of  a  cow,  testi- 
mony of  plaintiff  that  he  killed  the  cow  by 
order  of  the  commissioner  of  agriculture, 
which  was  afterward  found  to  be  false,  was 
held  to  entitle  the  defendant  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

A    new    trial    should    be   granted    where 
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trUL  State  ▼.  Tyson,  56  Kan.  686,  44 
Pae.  609;  State  v.  Keleher,  74  Kan.  631  at 
page  643,  87  Pac.  738.  In  the  last  case 
it  was  said  in  the  opinion:  '*A  jury 
Bhould  have  the  opportunity  to  hear  all  of 
tliia  testimony,  and  to  determine  what 
should  be  believed.  Where  the  probable 
effect  of  the  newly  discovered  evidence  is 
doubtful,  or  impossible  to  determine,  a  new 
trial  should  be  granted.  Dennis  v.  State, 
103  Ind.  142,  2  N.  E.  349,  5  Am.  Crim. 
Rep.  469;  14  Enc.  PI.  &  Pr.  842;  Lindley 
V.  State,  11  Tex.  App.  283."     p.  643. 


While  it  cannot  be  said  in  the  present 
case,  as  was  said  in  the  Keleher  Case,  that 
the  newly  discovered  evidence,  if  believed, 
entirely  obliterates  the  evidence  of  the  wit- 
n«8s  upon  which  the  conviction  was  based, 
still  it  is  true  that  it  seriously  affects  his 
credibility  as  a  witness,  and  also  the  credi- 
bility of  the  defendant;  and  their  testi- 
mony was  directly  conflicting  with  respect 
to  a  material  matter  of  defense. 

The  judgment  is  reversed,  and  a  new 
trial  ordered. 


testimony  is  clearly  falsified  by  affidavits, 
Lister  v.  Mundell,  1  Bos.  k  P.  427.  In 
this  case  affidavits  were  produced  that  cer- 
tain testimony  on  a  material  point  was 
false,  and  the  adverse  party  admitted  that 
he  could  not  contradict  the  affidavits. 


onlession. 


In  Dennis  v.  State,  103  Ind.  142,  2  N. 
£.  349,  5  Am.  Crim.  Rep.  469,  where  defend- 
ant was  convicted  of  murder,  first  degree, 
upon  the  testimony  of  one  who  afterward 
confessed  that  he  had  perjured  him- 
self, a  new  trial  was  granted  on  the  ground 
that  defendant  ought  not  to  be  permitted  to 
suffer  the  extreme  penalty  of  death  where 
conviction  was  obtained  upon  confessedly 
false  and  perjured  testimony. 

And  in  State  v.  Powell,  61  Wash.  372, 
98  Pac.  741,  where  prosecutrix  in  a  prose- 
cution for  rape  made  affidavit  that  her 
testimony  at  the  trial  was  false,  and  testi- 
fied at  the  hearing  on  motion  for  new  trial 
fo  the  same  effect,  also  testifying  that  her 
testimony  was  coerced,  it  was  held  an  abuse 
of  discretion  to  refuse  to  grant  a  new  trial. 

So,  also,  in  Bussey  v.  State,  69  Ark.  545, 

04  S.  W.  268,  where  there  was  a  conviction 
of  rape  and  sentence  to  death,  it  was  held 
error  to  refuse  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  where,  after 
the  trial,  the  prosecuting  witness  upon 
whose  testimony  the  prosecution  and  con- 
viction were  based,  almost  entirely  re- 
tracted her  testimony,  and  there  was  every 
reaaon  to  believe  that  the  retraction,  and 
not  the  testimony,  was  true. 

In  State  v.  Moberly,  121  Mo.  604,  26 
8.  W.  364,  it  was  held  that  where  the  prin- 
cipal witness  for  the  prosecution  on  the 
trial  of  an  indictment  for  a  felonious  as- 
sault confesses,  after  the  trial,  that  his 
testimony  was  false,  and  makes  affidavit 
to  that  dfect,  a  new  trial  should  be  granted 
on  the  ground  of  newly  discovered  evidence. 

And  affidavits  that  perjured  testimony 
was  given  as  to  a  crucial  point  relied  upon 
for  conviction  of  one  charged  with  assault 
entitle  one  to  a  new  trial  when  there  is 
erery  presumption  that  the  matters  stated 
in  the  affidavits  are  correct.  Piper  v.  State, 
57  Tex.  Crim.  Rep.  606,  124  S.  W.  661 . 

Also,  in  Great  Falls  Mfg.  Co.  v.  Mathes, 

5  N.  H.  574,  a  conviction  of  a  witness,  for 
perjury  on  his  own  confession,  was  held  to 
be  ground  for  a  new  trial,  although  the 
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court  stated  that  an  indictment  for  perjury 
was  not  a  ground,  nor  perhaps  would  con- 
viction founded  upon  the  testimony  of 
those  interested  in  the  case  be  a  ground. 

And  in  Benda  v.  Keil,  34  Misc.  396,  69 
N.  Y.  Supp.  655,  where  a  matsria)  witness 
repudiated  almost  his  entire  testimony,  it 
was  held  that,  as  there  was  doubt  as  to 
whether  omitting  the  perjured  testimony 
would  produce  a  different  result,  a  new 
trial  should  be  granted. 

But  confession  of  perjury  on  the  part  of 
a  material  witness  does  not  necessarily 
call  for  a  new  trial,  if,  eliminating  such 
evidence,  there  is  still  other  evidence  suffi- 
cient to  support  the  judgment.  Bussey  v. 
State,  60  Ark.  645,  64  S.  W.  268;  United 
States  V.  Raymundo,  14  Philippine,  4l6. 

Thus,  also,  in  United  States  v.  Biena,  8 
N.  M.  99,  42  Pac.  70,  although  a  witness 
for  the  prosecution  subsequently  confessed 
to  perjuiy,  and  was  convicted  and  sentenced 
therefor,  a  new  trial  was  denied,  as  there 
was  sufBcient  evidence  to  sustain  the  ver- 
dict. 

Conviction  —  as  essential  to  new  trial. 

Conviction  of  the  perjurer,  or  his  death 
rendering  conviction  impossible,  is  neces- 
sary to  the  setting  aside  in  a  court  of 
equity  on  account  of  perjury,  of  a  verdict 
obtained  in  a  court  of  law.  Dvche  v.  Pat- 
ton,  66  N.  C.  (3  Jones,  Eq.)  332. 

And  Dexter  v.  Handy,  13  R.  1. 474,  in  effect 
holds  that  conviction  of  a  perjurer  is  es- 
sential to  the  granting  of  a  new  trial  on 
the  ground  of  perjury. 

In  Richardson  v.  Roberts,  25  Ga.  671,  it 
was  held  that  as,  under  the  Code,  the  court 
cannot  lawfully  set  aside  a  verdict  or  judg- 
ment because  of  perjury,  unless  the  person 
charged  with  perjury  shall  have  been  duly 
convicted  thereof,  and  unless  it  shall  ap- 
pear to  the  court  that  the  verdict  or  judg- 
ment could  not  have  been  obtained  or 
entered  up  without  such  perjured  evidence, 
a  new  trial  could  not  be  granted,  though  a 
witness  was  guilty  of  perjury,  where  it  waa 
not  shown  that  the  verdict  could  not  have 
been  obtained  without  such  evidence. 

And,  also,  in  Munro  v.  Moody,  78  Ga. 
127,  2  S.  E.  688,  the  court  refused  to  set 
aside  a  verdict  on  the  ground  of  perjury,  as 
there  had  been  no  conviction  of  perjury^ 
and,    admitting    the    perjury,    the    verdict 
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could  have  been  obtained  without  such  evi- 
dence. 

And  in  Brown  v.  State,  60  Ga.  210;  Gant 
V.  State,  115  Ga.  205,  41  S.  E.  698,  it  was 
held  that  under  the  Code  there  must  first 
be  a  conviction  of  perjury  in  order  that  the 
verdict  may  be  set  aside  on  that  ground. 

— as  ground  for  new  trial. 

If  the  witness  be  convicted  of  perjury,  it 
is  a  good  cause  for  a  new  trial.  Tilly  v. 
Wharton,  2  Vern.  378. 

And  in  Chappell  v.  State,  6  Okla.  Crim. 
Rep.  398,  119  Pac.  139,  it  was  held  that  a 
new  trial  should  be  granted  one  convicted 
of  crime  on  the  self-confessed  perjury  of 
the  main  witness  for  the  state. 

But  it  was  held  in  Davies  v.  Brieknell, 
L.  R.  3  Prob.  &  Div.  88,  that  the  fact  that 
plaintiff  had  been  convicted  of  perjury  as 
to  his  evidence  was  not  of  itself  sufficient 
to  justify  the  granting  of  a  new  trial  after 
an  application  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the 
weight  of  evidence  had  been  denied.  The 
court  said:  "It  is  indeed  prima  facie  a 
striking  thing,  that  a  man  who  has  been 
convicted  of  perjury  should  remain  in  pos- 
session of  a  victory  apparently  obtained  by 
the  very  evidence  for  which  the  jury  has 
found  him  guilty  of  perjdry.  But  in  de- 
ciding this  question,  I  must  bear  in  mind 
what  had  previously  taken  place.  At 
the  first  trial  a  set  of  witnesses  told 
their  story,  and  on  the  other  hand 
the  plaintiff  made  his  statement,  and 
the  jury,  having  heard  and  seen  both  sides, 
were  unable  to  agree  to  a  verdict.  A  second 
trial  was  had,  the  same  witnesses  were 
called  and  examined,  and  this  man,  who 
was  afterwards  convicted  of  perjury,  told 
his  story  and  was  believed  by  the  jury.  On 
application  for  a  new  trial,  Lord  Penzance 
stated  that  he  was  not  dissatisfied  with  the 
previous  one,  and  refused  the  application. 

50  that  both  the  judffe  and  jury  who  had 
seen  the  witness  and  heard  him  give  his  evi- 
dence held  that  he  was  entitled  to  credit.  The 
other  party,  taking  advantage  of  the  ma- 
chinery of  the  criminal  law,  indicted  this 
man,  who  when  he  was  heard  in  this  court 
had  been  believed,  for  perjury,  and  on  that 
indictment,  the  mouth  of  the  prisoner  and 
of  his  wife  being  closed,  those  witnesses 
who  were  not  believed  in  this  court  had  it 
a.11  their  own  way,  and  he  was  convicted. 
As  no  new  witnesses  were  called  in  the 
criminal  court,  and  no  new  facts  have  been 
brought  before  me,  I  think  I  ought  to  ac- 
cept the  finding  of  the  jury  in  this  court, 
aanctioned  and  approved  as  it  was  by  Lord 
Penzance." 

And  a  new  trial  will  not  be  granted  upon 
conviction  of  a  witness  of  perjury,  Vhere 
the  plaintiff  in  the  trial  at  which  the  per- 
jured testimony  was  given  was  incompetent 
as  a  witness  therein,  and  was  the  principal 
witness  against  him  in  the  criminal  action, 
and  made  the  motion  for  a  new  trial. 
Home  V.  Home,  76  N.  C.  101.  The  court 
«aid:     "It  is  not  denied  that  a  new  trial 
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may  be  granted  where  the  witnesses  upon 
whose  testimony  the  verdict  was  obtained 
have  since  been  convicted  of  perjury.  .  .  - 
But  in  exercising  the  discretion  to  grant  or 
refuse  a  new  trial,  the  court  will  distin- 
guish between  a  conviction  of  the  witness 
procured  by  the  oath  of  a  convicted  and 
deeply  interested  plaintiff,  and  a  convic- 
tion procured  by  disinterested  testimony. 
If  a  party  to  an  action,  who  is  an  incom- 
petent witness,  after  his  trial  and  convic- 
tion, can  thus  by  his  own  evidence  break 
down  the  character  and  credibility  of  the 
adverse  witness,  and  thus  relieve  himself  of 
the  consequences  of  the  verdict  by  obtaining 
another  trial,  in  which  the  convicted  wit- 
ness would  be  disqualified  or  discredited, 
not  only  would  a  wide  door  be  opened  to 
perjury,  but  the  party  would  obtain  indi- 
rectly what  he  is  debarred  from  directly,  to 
wit,  the  benefit  of  his  own  evidence  in  his 
own  behalf.  The  plaintiff  ...  in  the 
divorce  suit  is  not  a  competent  witness  in 
his  own  behalf,  .  .  .  but  after  a  verdict 
against  him,  he  can  avoid  the  consequences 
and  obtain  another  trial  by  convicting  the 
witness  against  him  of  perjury,  by  his 
own  oath;  and  upon  the  second  trial  can 
offer  this  conviction  in  discredit  of  the 
witness.  The  mischiefs  which  would  result 
from  such  an  adjudication  are  too  great 
to  be  overlooked.  How  it  would  be,  had  the 
adverse  witness  been  convicted  by  disin- 
terested evidence,  we  are  not  called  upon  to 
say.  As  the  case  now  stands,  it  is  clear 
that  Home,  as  a  witness  against  Rickets 
upon  the  indictment  for  perjury,  had  more 
motives  to  commit  perjury  himself  than 
had  Rickets  to  commit  perjury  in  the 
divorce  suit." 

Indictment. 

Indictment  for  perjury  of  a  witness  on 
whose  testimony  toe  verdict  was  obtained 
is  not  ground  for  a  new  trial  (See ley  v. 
Mayhew,  4  Bing.  561 ;  Hampshire  v.  Harris, 
3  Jur.  980) ;  a  probable  cause  must  be 
laid  to  show  that  the  verdict  was  obtained 
by  perjury  (lienfield  v.  Petrie,  3  Dougl. 
IC.  B.  24;  Macpherson  v.  Petrie,  3  Dougl. 
K.  B.  26;  Petrie  v.  Milles,  3  DougL  K,  B. 
27). 

Under  statute. 

In  Laithe  v.  McDonald,  7  Kan.  254,  in 
construing  a  statute  providing  that  a  judg- 
ment may  be  vacated  for  "fraud  practis^ 
by  the  successful  party  in  obtaining  judg- 
ment," the  court  said  that  the  giving  or 
using  of  false  testimony,  though  it  may 
operate  to  the  injury  of  the  unsuccessful 
party,  is  not  necessarily  fraud  practised 
by  the  successful  party.  The  rule  is 
that  when  the  party,  being  himself  a 
witness,  commits  wilful  perjury,  or 
makes  use  of  false  testimony  which  he 
knows  to  be  false,  and  thereby  obtains 
a  judgment,  ho  practises  fraud  within 
the  meaning  of  the  statute  quoted,  for  which 
the  judgment  may  be  vacated. 

In  Rickroad  v.  Martin,  43  Mo.  App.  6979 
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and  Ridge  v.  Johnson,  129  Mo.  App.  516, 
107  S.  W.  1103,  it  was  held  that,  as  a 
statute  provided  that  a  new  trial  may  be 
granted  *'where  the  court  is  satisfied  that 
perjury  has  been  committed  by  a  witness, 
and  is  also  satisfied  that  an  improper  ver- 
dict or  finding  was  occasioned  by  it,  and 
that  the  party  has  a  just  cause  of  action 
or  defense,"  perjury  is  a  separate  and  in- 
dependent ground  upon  which  the  court 
may  award  a  new  trial,  and  the  eflfect  of 
the  perjury  need  not  be  a  surprise,— dis- 
tinguishing cases  where  the  application 
for  a  new  trial  because  of  perjury  is 
granted  upon  surprise. 

See  also  Georgia  cases  supra,  under 
"Conviction." 

Effect  of  other  evidence  to  support  verdict 

or  judgment. 

But  where  there  is  other  evidence  to  sup- 
port the  judgment,  perjured  testimony  by 
the  prevailing  partv  is  not  such  fraud  as 
authorizes  the  ju(fgment  to  be  vacated. 
McDougall  V.  Walling,  21  Wash.  478,  76 
Am.  St.  Rep.  849,  58  Pac.  669,  distinguish- 
ing Laithe  v.  McDonald,  supra,  and  Munro 
V.  Callahan,  55  Neb.  75,  70  Am.  St.  Rep. 
366,  76  N.  W.  151,  as  cases  where  judgment 
was  based  solely  upon  the  perjured  testi- 
mony of  the  prevailing  party. 

So,  also,  where  there  was  other  evidence 
to  sustain  a  verdict,  it  has  been  held 
that  a  new  trial  should  be  denied,  in  United 
States  V.  Biena,  8  N.  M.  09,  42  Pac.  70; 
Bussey  v.  State,  69  Ark.  645,  64  S.  W.  268; 
United  States  v.  Raymundo,  14  Philippine, 
416;  Richardson  v.  Roberts,  25  Ga.  671; 
Munro  v.  Moody,  78  Ga.  327,  2  S.  E.  688 
(the  last  two  cases  being  under  statute). 

J.  H,  B. 
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V. 

LOUISVILLE  REALTY  ASSOCIATION. 

(156  Ky.  628,  161  S.  W.  570.) 

Corporation  ^  action  on  contract  — 
fatlnre  to  comply  with  statute  as  de- 
fense. 

1.  It  is  a  good  defense  to  an  action 
brought  by  a  foreign  corporation  upon  a 
contract  made  in  the  prosecution  of  its 
business  within  the  state,  that  it  has  not 
complied  with  a  statute  which  expressly 
provides  that  it  shall  not  be  lawful  for  any 
corporation  to  carry  ou  any  business  in  the 
state  until  it  shall  have  filed  a  statement 


giving  the  location  of  its  place  of  business 
within  the  state,  and  the  name  of  an  agent 
thereat  upon  whom  process  may  be  served, 
and  which  further  subjects  to  a  penalty  any 
corporation  undertaking  to  transact  any 
business  in  the  state  without  complying 
with  such  requirements,  although  such  stat- 
ute does  not  in  terms  declare  that  any  con- 
tract made  by  a  corporation  before  com- 
plying with  the  statute  shall  be  void  or  not 
enforceable. 

Estoppel  —  stare  decisis  —  fundamen- 
tal principle  of. 

2.  The  rule  of  atare  deciaia,  stated  in  sim- 
ple form  and  considered  in  relation  to  its 
effect  upon  private  affairs,  is  really  noth- 
ing more  than  the  application  of  the  doc- 
trine of  estoppel  to  court  decisions.  It  ffnda 
its  support  in  the  sound  principle  that  when 
courts  have  announced,  for  the  guidance  and 
government  of  individuals  and  the  public, 
certain  controlling  principles  of  law,  or  have 
given  a  construction  to  statutes  upon  which 
individuals  and  the  public  have  relied  in 
making  contracts,  they  ought  not,  after 
these  principles  have  been  promulgated  and 
after  these  constructions  have  been  pub- 
lished, to  withdraw  or  overrule  them,  there- 
by disturbing  contract  rights  that  had  been 
entered  into,  and  proper^  rights  that  had 
been  acquired,  upon  the  faith  and  credit 
that  the  principle  announced  or  the  con- 
struction adopted  in  the  opinion  was  the 
law  of  the  land. 

Same  —  who  may  invoke  doctrine. 

3.  When  it  appears  that  a  party  was  not 
misled  to  his  prejudice  by  reliance  on  a 
decision  that  the  court  rendering  it  subse- 
quently concluded  was  erroneous,  the  court 
will  not  feel  estopped  to  overrule  it  by  the 
insistence  of  the  party  claiming  to  have 
acted  under  it  that  it  will  overturn  con- 
tracts and  engagements  that  he  has  entered 
into  on  the  faith  of  it. 

Same  —  right  of  corporation  not  com- 
plying with  statutory  requirements  to 
invoke. 

4.  A  corporation  which  subjects  itself  to 
a  fine  by  prosecuting  its  business  within  the 
state  without  complying  with  statutory  re- 
quirements is  not  in  a  position  to  invoke 
the  doctrine  of  atare  deciaia  to  induce  the 
court  not  to  overrule  an  earlier  decision 
to  the  effect  that  the  other  contracting  par- 
ty is  estopped  from  setting  up  as  a  defense 
the  failure  of  the  corporation  to  comply 
with  such  requirements. 

Same  ^  limitations  of  doctrine. 

5.  A  court  of  last  resort  will  not  feel 
bound  to  adhere  to  an  earlier  decision  that 
a  party  entering  into  a  contract  with  a  cor- 
poration is  estopped,  in  an  action  thereon, 
from  setting  up  as  a  defense  the  failure  of 


Note.  ^  As  to  statutory  provision  for 
penalty  as  affecting  validity  or  enforce- 
ability of  contract  made  by  a  foreign  cor- 
poration without  complying  with  conditions 
of  doing  business,  see  notes  to  Tri-State 
Amusement  Co.  v.  Forest  Park  Highlands 
Amusement  Co.  4  L.R.A.(N.S.)  688,  and 
61  L.R.A.(N.S.) 


Fruin-Colnon  Contracting  Co.  v.  Chatterson, 
40  L.R.A.(N.S.)   857. 

For  effect  of  change  of  judicial  decisions 
to  impair  the  obligation  of  a  contract,  see 
notes  to  Swanson  v.  Ottumwa,  5  L.R.A. 
(N.S.)  860,  and  Crigler  v.  Shepler,  23 
L.RJi.(N.S.)  500. 
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the  corporation  to  comply  with  a  statute, 
enacted  pursuant  to  the  Constitution,  for 
the  purpose  of  carrying  out  a  wise  public 
policy,  which  provides  that  it  shall  not  be 
lawful  for  any  corporation  to  carry  on  any 
business  in  the  state  until  it  shall  have 
filed  a  statement  giving  the  location  of  its 
place  of  business  within  the  state,  and  the 
name  of  an  agent  thereat  upon  whom  process 
may  be  served. 

Constitutional  law  —  change  of  decision 
<—  impairing  obligation  of  contracts. 

6.  The  doctrine  that  if  a  contract  when 
made  was  valid  by  the  laws  of  the  state, 
as  then  administered  in  its  courts  of  jus- 
tice, its  validity  and  obligation  cannot  be 
impaired  by  any  subsequent  decision  of  the 
courts  of  the  state,  altering  the  construc- 
tion of  the  law,  does  not  apply  where  the 
making  of  the  contract  is  in  itself  a  viola- 
tion of  law;  and  therefore  has  no  applica- 
tion where  a  corporation  which  has  failed 
to  ccmply  with  a  statute  subjecting  to  a 
penalty  any  corporation  undertaking  to 
transact  any  business  in  the  state  without 
filing  a  statement  of  the  location  of  its 
place  of  business  within  the  state  and  the 
name  of  an  agent  thereat,  upon  whom 
process  may  be  served,  seeks  to  enforce  a 
contract  entered  into  subsequently  to  an 
earlier  decision  of  the  court  to  the  effect 
that  failure  to  comply  with  such  statutory 
requirements  will  not  prevent  the  enforce- 
ment of  a  contract. 

(Hobson,  Ch.  J.,  dissents.     Kunn,  J.,  dis- 
sents in  part.) 

(December  19,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
m  defendant's  favor  in  an  action  to  en- 
force the  collection  of  an  amount  due  on  a 
contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bruce  &  Bullitt,  for  appellant: 

Although  a  corporation  may  have  failed 
to  file  with  the  secretary  of  state  a  state- 
ment showing  its  place  of  business  and 
name  of  an  agent  for  receipt  of  process,  as 
required  by  statute,  nevertheless  a  contract 
between  such  corporation  and  a  third 
party,  which  has  been  performed  by  the 
•corporation,  and  under  which  the  other 
party  to  the  contract  has  received  and  re- 
tained benefits,  is  enforceable  as  between 
the  parties  to  it. 

Johnson  v.  Mason  Lodge,  106  Ky.  838, 
51  S.  W.  C20;  Hallam  v.  Ashford,  24  Ky. 
L.  Rep.  870,  70  S.  W.  197;  Aultman  &  T. 
Co.  V.  Mead,  109  Ky.  583,  60  8.  W.  294; 
Fruin-Colnon  Contracting  Co.  v.  Chatter- 
son,  146  Ky.  504,  40  L.R.A.(N.S.)  857,  143 
S.  W.  6;  Vanmeter  v.  Spurrier,  94  Ky.  22, 
21  S.  W.  337;  McConnell  v.  Kitchens,  20 
S.  C.  430,  47  Am.  Rep.  845;  Franklin  Ins. 
51  L.R.A.(X.S.) 


Co.  v.  Louisville  &  A.  Packet  Co.  9  Bush, 
590;  Cincinnati  Mut.  Health  Asaur.  Co.  v. 
Rosenthal,  55  111.  85,  8  Am.  Rep.  62t>; 
Randall  v.  Tuell,  89  Me.  443,  38  L.R.A. 
143,  36  Atl.  910;  Vannoy  v.  Patton,  5  B. 
Mon.  248;  Smith  v.  Robertson,  100  Ky. 
472,  46  L.R.A.  610,  50  S.  W.  852;  Model 
Heating  Co.  v.  Magarity,  2  Boyce  (DcL) 
459,  —  L.R.A.(N.S.)  — ,  81  AtK  394;  Gal- 
Ictley  V.  Strickland,  74  S.  C.  394,  54  S.  E. 
670;  Chattanooga  R.  &  C.  R.  Co.  v.  Evans, 
14  C.  C.  A.  116,  31  U.  S.  App.  432,  66  Fed. 
809;  Chattanooga  Nat.  Bldg.  &  L.  Asso.  v. 
Denson,  189  U.  S.  408.  47  L.  ed.  870,  23 
Sup.  Ct.  Rep.  630;  Diamond  Glue  Co.  v. 
United  States  Glue  Co.  187  U.  S.  611,  47 
L.  ed.  328,  23  Sup.  Ct.  Rep.  206;  Delaware 
River  Quarry  &  Constr.  Co.  v.  Bethlehem 
&  N.  Pass.  R.  Co.  204  Pa.  25,  53  Atl.  533; 
Pittsburgh  Constr.  Co.  v.  West  Side  Belt 
R.  Co.  11  L.R.A.(N.S.)  1145,  83  C.  C.  A. 
501,  154  Fed.  929;  Dunlop  v.  Mercer,  86 
C.  C.  A.  435,  156  Fed.  545. 

And  no  change  in  that  law  can  be  made 
by  legislative  act  or  judicial  decision,  sub- 
sequent to  the  making  and  performance  of 
the  contract,  so  as  to  affect  it. 

McChesney  v.  Hager,  31  Ky.  L.  Rt-p. 
1038,  104  S.  W.  714;  Farrior  v.  New  Ei.g- 
land  Mortg.  Secur.  Co.  92  Ala.  180,  li 
L.R.A.  856,  9  So.  532;  Haskett  v.  Maxey, 
134  Ind.  191,  19  L.R.A.  382,  33  N.  E.  360; 
Vermont  &  C.  R.  Co.  v.  Vermont  C.  R.  Co. 
63  Vt.  23,  10  L.R.A.  565,  3  Inters.  Com. 
Rep.  488,  21  Atl.  267,  731;  Gelpcke  v.  Du- 
buque, 1  Wall.  175,  17  L.  ed.  520;  Long  v. 
Walker,  105  N.  C.  90,  10  S.  E.  858;  Eau 
Claire  Nat  Bank  v.  Benson,  106  Wis.  624, 
82  N.  W.  604;  Opinion  of  Justices,  58  X. 
H.  625;  Whaley  v.  Gaillard,  21  S.  C.  660; 
Hall  v.  Wells,  54  Mies.  301. 

Even  if  the  contract  sued  on  should  be 
void,  nevertheless  defendant  should  be  re- 
quired to  pay  the  reasonable  value  of  the 
materials  furnished  and  labor  performed 
for  it  by  plaintiff,  as  '*the  obligation  to  do 
justice  rests  upon  all  persons,  natural  and 
artificial." 

Rankin  v.  Emigh,  218  U.  S.  27,  54  L.  ed. 
915,  30  Sup.  Ct.  Rep.  672;  Citizens*  Xat 
Bank  v.  Applcton,  216  U.  S.  196,  54  L.  ed. 
443,  30  Sup.  Ct.  Rep.  364. 

Defendant,  by  five  years  of  dilatory  mo- 
tions aimed  at  the  form  of  the  petition,  and 
without  ever  suggesting  its  purpose  to  de- 
fend on  the  ground  of  plaintiff's  failure  to 
file  the  statement  required  by  statute, 
waived  the  right  to  make  such  defense. 

Louisville  Bridge  Co.  v.  Louisville  &  N. 
R.  Co.  116  Ky.  258,  76  S.  W.  28.5. 

Messrs.  Trabne,  Doolan,  A  Cox,  for  ap- 
pellee: 

The  contract  is  illegal  and  unenforceable. 

Fruin-Colnon  Contracting  Co.  ▼.  Chatter- 
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son,  146  Ey.  504,  40  L.RJ^.(N.S.)  857,  143 
S.  W.  6;  Smith  v.  Robertson,  106  Ky.  472, 
45  L.ItA.  510,  50  S.  W.  852;  Franklin  Ins. 
Co.  V.  Louisville  &  A.  Packet  Co.  0  Bush, 
590;  Hudnall  v.  Watts  Steel  &  Iron  Syndi- 
cate, 20  Ky.  L.  Rep.  1211,  49  S.  W.  21; 
Campbell  v.  Offutt,  151  Ky.  229,  161  S.  W. 
403;  Chattanooga  Nat.  Bldg.  &  L.  Asso.  v. 
Denson,  189  U.  S.  408,  47  L.  ed.  870,  23 
Sup.  Ct.  Rep.  630;  Denson  v.  Chattanooga 
Nat.  Bldg.  k  L.  Asso.  46  C.  C.  A.  634,  107 
Fed.  777;  Diamond  Glue  Co.  v.  United 
States  Glue  Co.  187  U.  S.  611,  47  L.  ed. 
328,  23  Sup.  Ct.  Rep.  206,  103  Fed.  838; 
Swing  T.  Weston  Lumber  Co.  205  U.  S.  275, 
51  L.  ed.  799,  27  Sup.  Ct.  Rep.  497,  140 
Mich.  344,  103  N.  W.  816;  Cooper  Mfg.  Co. 
▼.  Ferguson,  113  U.  S.  733,  28  L.  ed.  1138, 
5  Sup.  Ct.  Rep.  739;  Pittsburgh  Constr. 
Co.  V.  West  Side  Belt  R.  Co.  11  L.RJ^. 
(N.S.)  1145,  83  C.  C.  A.  601,  154  Fed. 
029;  Thomas  v.  Birmingham  R.  Light  & 
P.  Co.  195  Fed.  340;  Re  Conecuh  Pine 
Lumber  &  Mfg.  Co.  180  Fed.  249;  Cyclone 
Min.  Co.  T.  Baker  Light  &  P.  Co.  165  Fed. 
096;  Re  Comstock,  3  Sawy.  218,  Fed.  Cas. 
Xo.  3,078;  Cary-Lombard  Lumber  Co.  y. 
Thomas,  92  Tenn.  687,  22  S.  W.  743;  G. 
Heileman  Brewing  Co.  ▼.  Peimeisl,  85 
Minn.  121,  88  N.  W.  441;  Thomas  Mfg.  Co. 
▼.  Knapp,  101  Minn.  432,  112  N.  W.  989; 
E.  A.  Strout  Co.  v.  Howell,  —  Del.  — ,  85 
Atl.  666;  Levinson  v.  Boas,  12  L.R.A.(N.S.) 
575,  and  note,  150  Cal.  185,  88  Pac  825, 
11  Ann.  Cas.  661. 

It  is  the  duty  of  the  courts  to  enforce 
the  legislative  will. 

Eastern  Kentucky  Coal  Lands  Corp.  ▼. 
Com.  127  Ky.  717,  106  S.  W.  260,  108  S. 
W.  1138;  Metropolis  Theatre  Co.  v.  Chi- 
cago, 228  U.  S.  69,  57  L.  ed.  733,  33  Sup. 
Ct.  Rep.  441;  Purity  Extract  &  Tonic  Co. 
V.  Lynch,  226  U.  S.  201,  57  L.  ed.  187,  33 
Sup.  Ct.  Rep.  44;  Engel  v.  O'Malley,  219 
U.  S.  137,  55  L.  ed.  136,  31  Sup.  Ct.  Rep. 
190;  Noble  State  Bank  ▼.  Haskell,  219 
U.  S.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487;  Booth  v.  Illinois,  184  U.  S. 
425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep.  425. 

Defendant  is  not  estopped  to  plead  the 
illegality  ef  the  contract  upon  which  plain- 
tiff seeks  to  recover. 

Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.  212  U.  S.  265,  53  L.  ed. 
506,  29  Sup.  Ct.  Rep.  280 ;  Coppell  v.  Hall, 
7  Wall.  559,  19  L.  ed.  248;  Cyclone  Min. 
Co.  V.  Baker  Light  &  P.  Co.  165  Fed.  996; 
Re  Comstock,  3  Sawy.  218,  Fed.  Cas.  No. 
3,078;  Delaware  RiTer  Quarry  k  Constr. 
Co.  V.  Bethlehem  &  N.  Pass.  R.  Co.  204  Pa. 
22,  53  Atl.  637. 

The  doctrine  of  atare  dedaia  is  not  ap- 
plicable. 
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MoPntgomery  County  Fiscal  Ct.  ▼.  Trim- 
ble, 104  Ky.  639,  42  L.R.A.  738,  47  S.  W. 
773;  The  Genesee  Chief  v.  Fitzhugh,  12 
How.  456,  13  L.  ed.  1064;  State  ex  rel. 
George  v.  Aiken,  42  S.  C.  222,  26  L.R.A. 
349,  20  S.  E.  221;  Crigler  v.  Shepler,  79 
Kan.  834,  23  L.R.A.(N.S.)  500,  101  Pac. 
639;  Evansvillc  y.  Senhenn,  151  Ind.  42, 
41  L.R.A.  730,  68  Am.  St.  Rep.  218,  47 
N.  E.  634,  51  N.  E.  88. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  question  for  decision  in  this  case  is 
this:  Is  it  a  good  defense,  to  an  action 
brought  in  a  state  court  by  a  foreign  cor- 
poration to  enforce  the  collection  of  the 
amount  due  on  a  contract  entered  into  in 
the  execution  of  its  business  here  engaged 
in,  that  it  has  not  complied  with  §  571  of 
the  Kentucky  Statutes  reading:  "All  cor- 
porations except  foreign  insurance  compa- 
nies formed  under  the  laws  of  this  or  any 
other  state,  and  carrying  on  any  business 
in  this  state,  shall  at  all  times  have  one  or 
more  known  places  of  business  in  this  state, 
and  an  authorized  agent  or  agents  thereat, 
upon  whom  process  can  be  served;  and  it 
shall  not  be  lawful  for  any  corporation  to 
carry  on  any  business  in  this  state,  until 
it  shall  have  filed  in  the  office  of  the  secre- 
tary of  state  a  statement,  signed  by  its 
president  or  secretary,  giving  the  location 
of  its  office  or  offices  in  this  state,  and  the 
name  or  names  of  its  agent  or  agents 
thereat  upon  whom  process  can  be  served; 
and  when  any  change  is  made  in  the  loca- 
tion of  its  office  or  offices,  or  in  its  agent 
or  agents,  it  shall  at  once  file  with  the 
secretary  of  state  a  statement  of  such 
change;  and  the  former  agent  shall  remain 
agent  for  the  purpose  of  service  until  state- 
ment of  appointment  of  the  new  Agent  is 
filed;  and  if  any  corporation  fails  to  com- 
ply with  the  requirements  of  this  section, 
such  corporation,  and  any  agent  or  em- 
ployee of  such  corporation,  who  shall  trans- 
act, carry  on  or  conduct  any  business  in 
this  state,  for  it,  shall  be  severally  guilty 
of  a  misdemeanor,  and  fined  not  less  than 
$100  nor  more  than  $1,000  for  each  of- 
ense"?  The  Oliver  Company  is  a  Tennessee 
corporation,  and  entered  into  a  contract 
with  the  Louisville  Realty  Association  to 
do  certain  work  for  it  in  the  construction 
of  a  building  by  the  latter  company  in  the 
city  of  Louisville,  Kentucky.  The  contract 
fixed  the  compensation  that  should  be  paid 
to  the  Oliver  Company  for  the  work  it 
agreed  to  do,  but  during  the  progress  of 
the  work  certain  changes  were  made  in  the 
specifications,  and  as  a  result  of  differences 
arising  between  the  parties  to  the  contract 
as  to  the  amount  that  should  be  paid,  this 
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suit  was  brought  by  the  Oliver  Company  to 
recover  from  the  realty  company  the  simi 
it  claimed  was  due  it  on  the  contract. 

To  this  suit  several  defenses  were  made 
going  to  the  merits  of  the  claim  asserted 
by  the  Oliver  Company,  but  the  issues  aris- 
ing on  the  merits  of  the  controversy  we  do 
not  find  it  necessary  to  discuss.  The  only 
question  that  we  need  concern  ourselves 
with  is  the  sufficiency  of  the  defense  relied 
on  by  the  realty  company  that  the  Oliver 
Company  could  not  maintain  the  action  be- 
cause it  had  failed  to  comply  with  the  stat- 
ute quoted.  The  lower  court  ruled  that 
the  failure  of  the  Oliver  Company  to  ob- 
serve the  requirements  of  this  statute  de- 
nied it  the  right  to  maintain  the  action, 
and  dismissed  its  suit,  and  in  the  correct- 
ness of  this  decision  we  concur. 

It  will  be  observed  that  this  statute  ex- 
pressly provides  that  it  shall  not  be  lawful 
for  any  corporation  to  carry  on  any  busi- 
ness in  this  state  until  it  shall  have  ob- 
served the  requirements  of  the  section,  and 
further  subjects  to  a  penalty  any  corpora- 
tion undertaking  to  transact,  carry  on,  or 
conduct  any  business  in  this  state  without 
observing  the  section,  although  it  does  not 
in  terms  declare  that  any  contract  made 
by  a  corporation  before  complying  with  the 
statute  shall  be  void  or  not  enforceable. 
The  fact,  however,  that  the  statute  does 
not  expressly  declare  that  contracts  made 
before  complying  with  the  section  shall  be 
void  or  not  enforceable  does  not  weaken 
the  effect  of  the  statute  as  a  prohibition 
against  the  enforcement  of  contracts  made 
by  a  corporation  in  violation  of  the  statute. 
In  other  words,  the  declaration  of  the  stat- 
ute that  it  shall  not  be  lawful  for  any  cor- 
poration to  carry  on  any  business  in  this 
state  until  it  shall  have  observed  the  re- 
quirements of  the  statute,  and  the  imposi- 
tion of  a  penalty  for  engaging  in  business 
in  violation  of  it,  has  the  same  effect  and 
accomplishes  the  same  end  as  if  the  statute 
had  expressly  declared  the  invalidity  of 
contracts  made  without  observing  its  con- 
ditions. 

Upon  this  point  we  may  repeat  what  was 
said  in  the  case  of  Fruin-Colnon  Contract- 
ing Co.  V.  Chatterson,  146  Ky.  604,  40 
L.R.A.(N.S.)  857,  143  S.  W.  6,  where  this 
question  was  discussed:  'The  statute  does 
not  provide  that  contracts,  entered  into  be- 
fore it  has  been  complied  with,  shall  be 
void  or  nonenforceable,  nor  does  it  use  any 
language  in  reference  to  the  contract;  but, 
when  a  statute  makes  it  unlawful  to  do 
business  under  certain  conditions,  it  seems 
to  necessarily  and  logically  follow  that  the 
doing  of  the  business  under  the  prohibited 
conditions  is  in  itself  unlawful.  When  the 
doing  of  the  act  is  made  unlawful,  there  is 
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no  reason  why  the  statute  should  also  de- 
clare that  contracts  made  in  violation  of 
it  should  also  be  unlawful.    When  the  la^ 
prohibits  a  thing,  it  is  unlawful  to  do  it, 
and  the  courts  should  not  lend  their  aid  to 
the    enforcement    of    prohibited    contracts. 
Courts   are  established   to  afford   remedies 
to  litigants  who  seek  relief  growing  out  of 
lawful  transactions,  and  not  to  aid  those 
who  would  invoke  their  assistance  to  en- 
force  contracts  made  in  violation   of  law. 
Their  chief  purpose  is  to  secure  the  observ- 
ance  of  laws  enacted   for   the   safety   and 
protection    of    life    and    property    and   the 
general    well-being    of    the   people,    and    it 
would  be  a  startling  departure  from  this 
purpose  if  they  should  also  give  relief  to 
parties  who   were   seeking  to  enforce   con- 
tracts made  in  violation  of  law.     Such   a 
course  of  procedure  would  be  a  perversion 
of  justice,  and  convert  the  courts  into  in- 
struments to   aid   lawbreakers  in   place  of 
punishing  them."     The   principle  thus  an- 
nounced is  supported  by  abundant  author- 
ity,  for   it   is   a  generally   prevailing   rule 
that   a   contract   is   void   if    prohibited   by 
statute,  though  the  statute  only  inflicts  a 
penalty  and   does  not  in  terms  declare  il- 
l^al    contracts   made    in    violation    of    it. 
Lindsey   v.   Rutherford,    17    B.    Mon.    246; 
Vanmeter  v.  Spurrier,  94  Ky.  22,  21  S.  W. 
337;  Harris  v.  Runnels,  12  How.  79,  13  L. 
ed.  901;  Wilson  v.  Spencer,  1  Rand.   (Va.) 
76,  10  Am.  Dec.  491;  Harrison  v.  Berkley, 
1  Strobh.  L.  625,  47  Am.  Dec.  578;  Wooda 
V.   Armstrong,  54   Ala.    150,   25   Am.    Rep. 
671;   Columbia  Bank  &  Bridge  Co.  v.  Hal- 
deman,  7  Watts  &  S.  233,  42  Am.  Dec.  229; 
Roby  v.  West,  4  N.  H.  285,  17  Am.   Dec. 
423,   and  Levinson  v.  Boas,   150  Cal.    185, 
12  L.R.A.(N.S.)   575,  88  Pac.  825,  11  Ann. 
Cas.  661. 

But  passing  this,  a  vigorous  assault  is 
made  on  the  decision  of  the  lower  court  de- 
nying to  the  Oliver  Company  the  right  to 
maintain  the  action  it  had  instituted,  and 
it  is  earnestly  pressed  on  our  attention 
that  the  statute  should  not  be  so  construed 
as  to  prohibit  a  corporation  that  had  failed 
to  comply  with  the  statute  from  bringing 
suit  to  enforce  contracts  made  in  the  prose- 
cution of  its  business  in  this  state.  The 
argument  is  made  that  persons  who  make 
otherwise  valid  contracts  with  foreign  cor- 
porations should  be  estopped  to  deny  the 
right  of  the  corporation  to  enforce  them. 
It  is,  of  course,  at  once  apparent  that  the 
effect  of  such  a  construction  of  this  stat- 
ute would  be  to  destroy  the  life  and  vigor 
of  the  feature  of  it  now  under  considera- 
tion. So  construed,  it  would  virtually  have 
no  meaning  or  effect  at  all.  It  would  be 
to  say,  in  substance,  to  a  corporation:  "It 
is  true  the  statute  expressly  prohibits  you 
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from  doing  business  in  this  state  until  you 
have  complied  with  its  simple  provisions, 
but  if  it  does  not  suit  your  convenience  or 
your  interest  to  do  so,  your  failure  will 
not  prejudice  any  rights  that  you  may 
have.  If  you  choose  to  observe  these  re- 
quirements, well  and  good,  but  if  you  don't> 
you  can  yet  carry  on  any  business  you 
please  and  make  as  many  contracts  as  you 
wish,  and  the  courts  of  the  state  are  open 
to  your  pleas,  and,  notwithstanding  your 
dereliction  of  duty  and  your  violation  of 
law,  will  afford  you  all  the  remedies  that 
could  be  afforded  if  you  had  seen  proper  to 
observe  the  statute."  If  corporations  may 
thus  lightly  treat  the  laws  of  this  state,  if 
they  may  ignore  them  at  their  pleasure 
and  comply  with  them  or  not,  as  suits  their 
convenience,  free  from  any  of  the  civil  dis- 
abilities imposed  by  the  statute,  the  legis- 
lature of  the  state  might  as  well  cease  the 
enactment  of  laws  intended  to  protect  the 
people  of  the  state  in  their  dealings  with 
corporations. 

The  statute,  as  may  be  readily  seen,  does 
not  impose  any  harsh  or  unreasonable  con- 
ditions. A  literal  compliance  with  its  sim- 
ple requirements  is  both  easy  and  inexpen- 
sive, and  no  good  reason  can  be  assigned 
why  a  corporation  undertaking  to  do  busi- 
ness in  the  state  should  not  be  obliged  to 
observe  its  provisions.  It  is  a  useful  stat- 
ute, and  was  intended  as  a  police  regula- 
tion for  the  protection  of  the  people  of  the 
state,  who  have  a  right  to  know  whether 
the  party  they  are  dealing  with  is  an  indi- 
vidual, or  a  corporation.  It  is  a  notorious 
fact  that  the  country  is  full  of  corporations 
engaged  in  every  imaginable  line  of  busi- 
ness, with  their  agents  going  here  and 
there  and  everywhere,  and  many  of  the  peo- 
ple dealing  with  them  do  not  know  where 
the  home  of  the  corporation  is,  or,  if  they 
do  kno^,  would  find  it  impracticable  to 
seek  relief  by  suits  in  foreign  jurisdic- 
tions. Except  for  this  statute  they  would 
not,  in  many  instances,  know  on  whom 
process  could  be  served,  or  in  what  county 
a  suit  against  the  corporation  could  be 
brought,  and  thus  in  many  cases  would  be 
left  virtually  remediless.  To  relieve  in  a 
measure  the  disadvantages  our  citizens,  as 
a  result  of  this  condition,  were  placed  un- 
der in  their  dealings  with  corporations,  the 
legislature  undertook  in  this  statute  to  say 
that  when  a  corporation,  whether  foreign 
or  domestic,  desired  to  engage  in  business 
in  this  state,  it  should  at  all  times  have 
an  agent  at  a  known  place  of  business  in 
this  state  upon  whom  process  could  be 
served,  and  to  whom  the  citizens  of  the 
state  might  look  if  it  became  necessary  to 
seek  redress  in  the  courts  of  the  state,  so 
that  any  citizen  desiring  to  institute  an 
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action  against  a  corporation  might,  by 
writing  to  the  secretary  of  state,  learn  who 
and  where  its  agent  was,  and  where  its 
place  of  business  was,  and  thus  be  able  to 
becure  such  relief  as  the  circumstances  of 
the  case  seemed  to  demand. 

So  universally  recognized  is  the  wisdom 
and  propriety  of  this  character  of  legisla- 
tion that  every  state  in  the  Union,  save 
possibly  two,  have  adopted  statutes  in  sub- 
stance the  same  as  ours,  and  the  courts  of 
these  different  states,  as  we  will  presently 
point  out,  have,  with  few  exceptions,  given 
to  these  salutary  statutes  the  same  con- 
struction and  the  same  meaning  and  effect 
that  we  have. 

As  said  by  the  United  States  circuit 
court  of  appeals  in  Pittsburgh  Constr.  Co.  v. 
West  Side  Belt  R.  Co.  11  L.RA.(N.S.) 
1145,  83  C.  C.  A.  §01,  164  Fed.  929,  in 
speaking  of  a  like  statute:  'This  act  is  a 
salutary  one,  for  the  protection  of  persons 
transacting  business  with  foreign  corpora- 
tions. The  facility  with  which  irresponsi- 
ble corporations  are  created,  frequently 
with  no  assets  within  the  jurisdiction 
where  business  is  transacted,  would  fre- 
quently leave  creditors  without  any  chance 
whatever  of  collecting  their  claims,  were  it 
not  for  acts  requiring  registration  where 
business  is  transacted.  This  enables  the 
creditors  to  bring  the  foreign  corporation 
within  the  jurisdiction  of  the  courts  where 
the  obligations  are  created;  and,  in  order 
that  the  provisions  of  these  laws  may  be 
complied  with,  it  is  necessary  that  they 
should  receive  a  reasonably  strict  enforce- 
ment." 

The  purpose  of  the  statute  is  also  well 
expressed  by  the  supreme  court  of  Pennsyl- 
vania in  Delaware  River  Quarry  &  Constr. 
Co.  v:  Bethlehem  &  N.  Pass.  R.  Co.  204  Pa, 
22,  63  Atl.  633,  where  the  court  said: 
"The  purpose  of  the  act  is  to  bring  foreign 
corporations  doing  business  in  this  state 
within  the  reach  of  legal  process.  This 
purpose  is  not  accomplished  by  a  registra- 
tion of  the  corporation  at  the  pleasure  of 
its  officers,  or  when  it  may  be  to  their 
interest  to  appeal  to  our  courts.  The  act 
is  for  the  protection  of  those  with  whom 
it  does  business,  or  to  whom  it  may  incur' 
liability  by  its  wrongful  acts,  and  nothing 
short  of  a  registration  before  the  contract 
that  it  seeks  to  enforce  is  made  can  give 
it  a  right  of  action.  Any  other  construc- 
tion of  the  act  would  violate  its  plain 
words,  and  wholly  defeat  its  object  by  af- 
fording protection  to  the  corporation  and 
denying  it  to  the  public." 

It  may  further  be  observed  that  the  ef- 
fect of  allowing  the  plea  of  estoppel  would 
be  to  defeat  one  of  the  chief  purposes  of 
the  statute.     For  example,  if  every  person 
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who  made  a  contract  with  a  corporation 
should  be  denied  the  right  to  set  up,  when 
sued  by  the  corporation,  the  defense  that 
when  making  the  contract  it  acted  in  vio- 
lation of  law,  instances  would  be  very  rare 
in  which  the  statute  could  be  effectively  in- 
terposed, and  the  corporation  punished  for 
failing  to  observe  it.  There  are  few  cases 
in  which  business  transactions  are  not  di- 
rectly conducted  between  the  parties  af- 
fected, or  others  acting  for  them,  and  it  is 
manifest  that  if  the  party  within  the  law 
should  be  estopped  to  make  the  defense 
that  the  other  party  was  without  the  law, 
the  party  who  was  guilty  of  violating  the 
law  would  feel  assured  that  his  violation 
^\'ould  not  subject  him  to  any  disadvantage. 
In  short,  if  the  statute  is  to  be  given  effect, 
the  doctrine  of  estoppel  should  not  be  ap- 
plied. So  apparent  is  the  fact  that  the 
adoption  of  the  doctrine  of  estoppel  would 
virtually  nullify  the  purpose  of  the  statute 
tiiat  the  authorities  generally  refuse  to  as- 
sent to  it,  although  the  failure  to  apply 
this  rule  may,  in  some  cases,  work  a  hard- 
ship on  the  delinquent  corporation. 

It  is  equally  plain  that  the  fact  that  the 
enforcement  of  the  statute  may  work  hard- 
ships on  corporations  that  fail  to  obey  it, 
and  sometimes  prevent  them  from  collect- 
ing just  debts,  cannot,  without  ignoring 
the  legislative  intent,  be  allowed  to  defeat 
the  object  sought  to  be  accomplished  by  the 
enactment  of  the  law.  Every  person  who 
violates  the  law  puts  himself  in  the  atti- 
tude of  being  required  to  pay  the  penalty 
for  the  infraction;  but,  although  the  delin- 
quency may  subject  him  to  punishment, 
civil  or  criminal,  this  of  course  furnishes 
no  reason  why  the  statute  should  not  be 
enforced.  The  individual  who  violates  a 
penal  statute  may  expect  to  pay  the  pen- 
alty, and  so  a  corporation  that  violates  the 
civil  features  of  a  statute  is  not  in  any 
position  to  complain  if  it,  too,  must  pay 
the  penalty. 

These  views  in  different  forms  of  expres- 
sion have  been  frequently  announced 
Thus,  in  Thompson  on  Corporations,  2d 
ed.  vol.  6,  §  6712,  it  is  said:  "Such  stat- 
utes are  intended  for  the  protection  of  the 
citizens  of  the  state  who  deal  with  such 
foreign  corporation,  and  there  are  many 
reasons  why  a  person,  after  dealing  with 
such  a  corporation,  should  have  the  right 
to  insist  on  compliance  with  the  statute, 
when  the  corporation  sues  to  enforce  the 
contract.  The  effect  of  the  cases  holding 
otherwise  is  to  make  such  a  statute  an  in- 
strument of  fraud  as  against  persons  whom 
it  was  intended  to  protect,  and  the  doc- 
trine of  estoppel  cannot  be  extended  so 
far  as  to  aid  a  foreign  corporation  in  doing 
what  was  forbidden  by  statute." 
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In  Cyclone  Min.  Co.  y.  Baker  Light  & 
P.  Co.  (C.  C.)  165  Fed,  996,  the  court,  in 
answering  the  argument  that  the  doctrine 
of  estoppel  should  be  applied,  said:  "Nor 
are  the  defendants  estopped,  by  reason  of 
their  contractual  relations  with  the  plain- 
tiff, from  insisting  that  the  contract  is 
void,  and  the  plaintiff  without  legal  right 
or  capacity  to  sue  for  the  breach  thereof, 
because  if  so  estopped,  the  plaintiff  would 
be  permitted  to  take  advantage  of  its  own 
offending  acts  done  in  derogation  and  even 
in  defiance  of  the  law.  It  would  be  a  re- 
volting doctrine,  fraught  with  inconceiv- 
able, deleterious  results,  if  a  foreign  cor- 
poration could  come  into  a  state  not  its 
own,  and  there  carry  on  a  business  in  di- 
rect defiance  of  the  provisions  of  law  by 
which  it  may  capacitate  itself  for  the  trans- 
action of  business  therein,  and  then  vali- 
date its  acts  because,  forsooth,  parties  had 
dealt  with  it;  for  but  few  others  have 
cause  for  suit  except  those  having  con- 
tractual relations  in  some'  form  with  such 
corporations." 

Out  of  a  large  number  of  cases  illus- 
trating the  rule  that  a  corporation  or  an 
individual  that  has  made  a  contract  for 
carrying  on  a  business  in  violation  of  law 
or  without  having  complied  with  statutory 
requirements  cannot  enfprce  the  collection 
of  his  or  its  demands  created  in  carrying 
on  the  business,  and  that  the  defendant, 
although  the  beneficiary  of  the  unlawful 
transaction,  when  sued  is  not  estopped  to 
raise  the  question  of  the  disability  of  the 
plaintiff  to  maintain  the  suit,  we  may  se- 
lect the  following:  Smith  v.  Robertson, 
106  Ky.  472,  46  L.R.A.  510,  50  S.  W.  852 ; 
Franklin  Ins.  Co.  v.  Louisville  &  A.  Packet 
Co.  9  Bush,  590;  Bull  v.  Harragan,  17  B. 
Mon.  349;  Woods  y.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  G.  Heileman  Brew- 
ing Co.  V.  Peimeisl,  85  Minn.  121,  88  N.  W. 
441;  Delaware  River  Quarry  &.  Constr.  Co. 
V.  Bethlehem  &  N.  Pass.  R.  Co.  204  Pa. 
22,  53  Atl.  533;  United  Lead  Co.  v.  Reedy 
Elevator  Mfg.  Co.  222  111.  199,  78  N.  E. 
567,  6  Ann.  Cas.  637;  Cary-Lombard  Lum- 
ber Co.  V.  Thomas,  92  Tenn.  587,  22  8.  W. 
743;  Seamans  v.  Temple  Co.  105  Mich.  400, 
28  L.R.A.  430,  55  Am.  St.  Rep.  457,  63  N. 
W.  408;  Commonwealth  Mut.  F.  Ins.  Ca  v. 
Hayden  Bros.  60  Neb.  636,  83  Am.  St.  Rep. 
545,  83  N.  W.  922;  Tri-State  Amusement 
Co.  y.  Forest  Park  Highlands  Amusement 
Co.  192  Mo.  404,  4  L.R.A.(N.S.)  688,  111 
Am.  St.  Rep.  511,  90  S.  W.  1020,  4  Ann. 
Cas.  808;  State  Bank  v.  Lawrence,  177  Ind. 
615,  42  L.R.A.(N.S.)  326,  96  N.  E.  947; 
E.  A.  Strout  Co.  v.  Howell,  —  Del.  — ,  85 
Atl.  666. 

Another  argument  advanced  by  counsel 
for  the  Oliver   Company   is  rested  on  the 
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doctrine  of  stare  deciais.  In  support  of 
this  contention,  our  attention  is  called  to 
the  fact  that  in  Johnson  v.  Mason  Lodge, 
106  Ky.  838,  51  S.  W.  620,  decided  in  1899, 
this  court  held  that  a  person  who  contract- 
ed with  a  corporation  that  had  failed  to 
comply  with  the  statute  here  in  question 
would  be  estopped,  when  sued  by  the  cor- 
poration, to  set  up  as  a  defense  the  ille- 
gality of  the  transaction,  and  it  is  said 
that  the  principle  announced  in  this  case 
was  followed  in  Aultman  &  T.  Co.  y.  Mead, 
109  Ky.  583,  60  S.  W.  294,  and  Hallam  v. 
Aahford,  24  Ky.  L.  Rep.  870,  70  S.  W.  197, 
and  therefore,  following  the  rule  of  stare 
decisis,  this  court  should  now  adhere  to 
these  opinions.  In  other  words,  the  effect 
of  the  argument  is  this:  That  the  Oliver 
Company  felt  authorized  to  violate  this 
statute  because  this  court  said  in  Johnson 
V.  Mason  Lodge  that  it  might  do  so  with 
impunity,  and  repeated  this  assurance  of 
protection  in  the  Ashford  and  Mead  Cases 
subsequently  decided.  It  might  here  be 
noted  that  Johnson  v.  Mason  Lodge  and 
the  two  cases  that  follow  it  were  virtually 
overruled  in  Fruin-Colnon  Contracting  Co. 
v.  Chatterson,  146  Ky.  504,  40  L.R.A. 
<N.S.)  857,  143  S.  W.  6;  but  as  this  case 
was  decided  subsequent  to  the  transaction 
of  the  business  out  of  which  this  litigation 
arose,  it  cannot  be  said  to  deprive  the 
Oliver  Company  of  the  right  to  rely  on  the 
doctrine  of  stare  decisis,  if  the  invocation 
of  that  doctrine  saves  it  from  the  penalty 
of  the  statute.  Before,  however,  taking  up 
directly  the  question  of  stare  decisis,  it 
may  be  well  to  notice  with  more  care  the 
decision  in  Johnson  v.  Mason  IjodgQ.  The 
opinion  in  that  case  discloses  that  Mason 
Ix»dge  was  a  Kentucky  corporation  and  a 
branch  of  the  Independent  Order  of  Odd 
Fellows.  It  sued  Johnson  to  recover  a  sum 
of  money  it  had  loaned  him.  In  defense 
of  the  suit,  he  set  up  that  the  corporation 
was  not  legally  organized,  and,  further- 
more, that  it  had  not  complied  with  §  571 
of  the  statute,  and  for  these  reasons  could 
not  enforce  collection  of  the  debt.  The 
court,  after  discussing  at  length  the  propo- 
sition that  Johnson  was  estopped  to  deny 
the  legality  of  the  corporate  existence  of 
the  Mason  Lodgo,  took  up  the  question 
of  the  nonenforceability  of  the  contract  be- 
eause  th^  corporation  had  failed  to  comply 
with  §  571  of  the  statute,  and  disposed  of 
It  in  a  few  words  adversclv  to  the  conten- 
tkm  of  Johnson.  The  opinion  makes  it 
perfectly  apparent  that  the  entire  reason- 
ing of  the  court  was  devoted  to  considera- 
tion of  §  566  of  the  statutes,  providing  that 
''no  corporation  organized  under  this  chap- 
ter shall  be  permitted  to  set  up  or  rely 
upon  the  want  of  legal  organization  as  a 
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defense  to  any  action  against  it;  nor  shall 
any  person  transacting  business  with  such 
corporation,  or  sued  for  injury  done  to  its 
property,  be  permitted  to  rely  upon  such 
want  of  legal  organization  as  a  defense;" 
and  that  little  or  no  attention  was  given 
to  the  effect  on  the  contract  of  §  571.  But, 
nevertheless,  it  is  fair  to  say  that  the 
court  held  in  this  opinion  that  the  failure 
of  this  corporation  to  comply  with  §  571 
did  not  defeat  its  right  to  enforce  the  col- 
lection of  the  contract  sued  on.  In  the 
Ashford  Case  all  that  was  said  on  the 
point  under  consideration  is  this:  *'In 
Johnson  v.  Mason  Lodge  it  was  held  that 
one  who  is  sued  upon  a  contract  made  with 
a  corporation  is  estopped  from  relying  upon 
the  failure  of  the  corporation  to  comply 
with  the  provisions  of  §  571.  As  this  ques- 
tion was  very  thoroughly  considered  in 
that  case,  and  has  been  followed  in  quite 
a  number  of  subsequent  decisions  of  this 
court,  it  is  unnecessary  for  us  to  again 
consider  the  question."  In  the  Mead  Case 
the  only  reference  to  this  question  is  this: 
"The  objection  that  appellants  did  not  com- 
ply with  §  571  of  the  Kentucky  Statutes  is 
fully  answered  in  the  opinion  of  the  court 
in  the  case  of  Johnson  v.  Mason  Lodge, 
and  it  will  therefore  be  unnecessary  for  us 
to  again  consider  that  question." 

It  will  thus  be  seen  that  while  in  three 
opinions  it  was  held  that  §  571  of  the  stat- 
ute did  not  obstruct  the  right  of  a  delin- 
quent corporation  to  enforce  a  contract 
made  with  it,  in  no  one  of  these  opinions 
was  the  question  examined  with  any  de- 
gree of  care.  In  the  Johnson  Case  we  think 
the  court  fell  into  the  error  of  confusing 
an  ultra  vires  contract  with  an  unlawful 
contract,  and  treating  §  571  as  a  companion 
section  to  §  566,  and  this  error  seems  to 
have  been  followed  in  the  two  subsequent 
cases.  It  is,  of  course,  plain  that  §  566 
and  §  571  relate  to  entirely  distinct  sub- 
jects. They  have  not  the  remotest  connec- 
tion with  each  other  except  in  so  far  as 
they  relate  in  a  general  way  to  corporations. 
They  were  enacted  for  different  reasons 
and  to  accomplish  different  purposes.  Sec- 
tion 566  relates  to  defects  in  the  organiza- 
tion of  a  corporation,  and  so  states,  while 
§571  relates  exclusively  to  the  matter  of 
a  corporation  doing  business  in  this  state 
without  having  an  agent  and  a  place  of 
business  in  this  state.  Fruin-Colnon  Con- 
tracting Co.  V.  Chatterson,  146  Ky.  .504, 
40  L.R.A.(N.S.)  857,  143  S.  W.  6.  As  said 
in  the  Johnson  Case,  it  has  been  repeatedly 
decided,  both  by  this  court  and  others, 
that  a  person  dealing  with  a  corporation 
will  not  be  permitted  to  raise  the  question 
that  it  was  not  legally  organized,  and 
§  566  merely  put  into  the  form  of  a  statute 
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a  rule  that  a  long  line  of  court  decisions 
had  made  a  part  of  the  law  of  the  state. 

On  the  other  hand,  the  subject-matter  of 
§  571  first  made  its  appearance  in  the  his- 
tory of  the  state  in  1893,  when  it  was 
adopted  as  a  part  of  the  statute  law  of  the 
state,  and  it  was  put  into  the  statute  in 
obedience  to  §  194  of  the  Constitution,  pro- 
viding that  ''all  corporations  formed  under 
the  laws  of  this  state,  or  carrying  on  busi- 
ness in  this  state,  sliall,  at  all  times,  have 
one  or  more  known  places  of  business  in 
this  state,  and  an  authorized  agent  or 
agents  there,  upon  whom  process  may  be 
executed,  and  the  general  assembly  shall 
enact  laws  to  carry  into  effect  the  provi- 
sions of  this  section." 

Under  these  circumstances  the  question 
now  before  us,  put  in  simple  form  is.  Shall 
§  571  of  the  statute,  enacted  pursuant  to 
§  194  of  the  Constitution  of  the  state, 
stand  or  shall  the  decision  of  this  court  in 
Johnson  y.  Mason  Lodge  stand?  The  deci- 
sion and  the  statute  are  in  conflict,  and  if 
the  doctrine  of  stare  deciaia  as  sought  to 
be  applied  is  to  control,  the  decision  must 
prevail  and  a  valuable  part  of  the  statute 
be  in  effect  expunged. 

We  are  not  unmindful  of  the  importance 
of  courts  of  last  resort  adhering  to  rules 
of  law  announced  in  long-established  deci- 
sions that  have  become  a  part  of  the  juris- 
prudence of  the  state,  and  on  the  faith  of 
which  people  have  transacted  business,  en- 
tered into  contracts,  and  conducted  in  a 
general  way  their  affairs,  and  we  should  be 
slow  to  overrule  any  opinion  that  might 
unsettle  property  rights  acquired  on  the 
faith  of  the  opinion  overruled,  or  that 
might  prejudice  the  rights  or  interests  of 
persons  who  had  entered  into  engagements 
in  reliance  upon  the  fact  that  the  opinion 
assailed  was  the  law  of  the  land. 

As  said  in  Kent's  Commentaries,  vol.  1, 
*476:  "When  a  rule  has  been  once  de- 
liberately adopted  and  declared,  it  ought 
not  to  be  disturbed  unless  by  a  court  of 
appeal  or  review,  and  never  by  the  same 
court,  except  for  very  cogent  reasons,  and 
upon  a  clear  manifestation  of  error;  and  if 
the  practice  were  otherwise,  it  would  be 
leaving  us  in  a  state  of  perplexing  uncer- 
tainty as  to  the  law."  To  the  same  effect 
are  Farrior  v.  New  England  Mortg.  Secur. 
Co.  92  Ala.  176,  12  L.R.A.  856,  9  So. 
632;  Haskett  v.  Maxey,  134  Ind.  182,  19 
L.R.A.  379,  33  N.  E.  358;  Vermont  &  C. 
R.  Co.  V.  Vermont  C.  R.  Co.  63  Vt.  23,  10 
L.R.A.  562,  3  Inters.  Com.  Rep.  488,  21  Atl. 
262,  731,  and  many  other  cases  referred  to 
in  these  opinions. 

But  the  rule  of  atare  decisis,  stated  in 
simple  form  and  considered  in  relation  to 
its  effect  upon  private  affairs,  is  really 
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I  nothing  more  than  the  application  of  tlie 
I  doctrine  of  estoppel  to  court  decisions.  It 
finds  its  support  in  the  sound  principle 
that  when  courts  have  announced,  for  the 
guidance  and  government  of  individuals 
and  the  public,  certain  controlling  princi- 
ples of  law,  or  have  given  a  construction 
to  statutes  upon  which  individuals  and  the 
public  have  relied  in  making  contracts, 
they  ought  not  to,  after  these  principles 
have  been  promulgated  and  after  these  con- 
structions have  been  published,  withdraw 
or  overrule  them,  thereby  disturbing  con- 
tract rights  that  had  been  entered  into  and 
property  rights  that  had  been  acquired 
upon  the  faith  and  credit  that  the  prin- 
ciple announced  or  the  construction  adopt- 
ed in  the  opinion  was  the  law  of  the  land. 
In  the  correct  application  of  the  rule  of 
stare  decisis  we  fully  concur,  and  do  not 
propose  in  this  opinion  to  announce  any 
views  that  would  impair  or  overthrow  its 
efficiency  when  properly  understood  and  ap- 
plied. Later  in  the  opinion  we  will  again 
advert  to  the  necessity  for  an  adherence  to 
the  rule  of  stare  decisis,  when  properly  in- 
voked, to  protect  contract  or  property 
rights. 

It,  however,  seems  to  us  apparent  that 
the  doctrine  of  stare  decisis,  giving  to  it 
what  may  be  called  a  personal  application, 
cannot  be  relied  on  by  a  party  who  has 
not,  in  good  faith,  been  deceived  by  the 
decision  under  which  he  claims  to  have 
acted;  and,  when  it  appears  that  a  party 
was  not  misled  to  his  prejudice  by  reliance 
on  a  decision  that  the  court  rendering  it 
subsequently  concluded  was  erroneous,  the 
court  will  not  feel  estopped  to  overrule  it 
by  the  insistence  of  the  party  claiming  to 
have  acted  under  it  that  it  would  overturn 
contracts  and  engagements  that  he  had  en- 
tered into  on  the  faith  of  it. 

Let  us  sec  now  for  a  moment  if  the 
Oliver  Company  is  in  a  position  to  assert 
that,  relying  on  Johnson  v.  Mason  Lodge, 
it  did  not  observe  this  statute.  It  will  be 
observed  that  the  statute  not  only  subjects 
the  offending  corporation  to  the  civil  dis- 
ability of  denying  it  the  right  to  maintain 
an  action,  but  it  also  subjects  it  to  a  fine 
under  the  criminal  law  of  the  state;  and^ 
if  it  should  be  said  that  the  civil  disability 
was  removed  by  construction  in  Johnson  y. 
Mason  Lodge,  the  penal  features  of  the 
statute  remained  undisturbed,  and  fur- 
nished full  notice  to  the  corporation  that 
it  must  comply  with  the  statute  or  subject 
itself  to  the  penalty  imposed.  Under  these 
circumstances  it  does  not  lie  in  the  mouth 
of  the  Oliver  Company  to  say  that,  acting 
on  the  faith  and  credit  of  the  Johnson  Case,, 
it  did  not  know  it  was  necessary  that  it 
should   observe  this   statute.     In   entering 
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into  this  contract  the  Oliver  Company  was 
undeniably  guilty  of  violating  a  law  of  this 
state  that  has  been  enforced  in  many  cases, 
and  it  is  not  in  a  position  to  set  up  that 
this  court  ought  not  now  to  overrule  the 
Johnson  Case. 

We  have  examined  a  large  number  of 
eases  on  the  subject  of  stare  decisis,  and 
in  no  one  of  them  can  there  be  found  an 
Attempted  application  of  it  to  a  state  of 
facts  such  as  are  here  presented.  In  every 
instance,  so  far  as  our  investigation  goes, 
where  the  doctrine  has  been  applied,  the 
decisions  relied  on  furnished  in  themselves 
a  line  of  authority  that  left  no  notice  that 
anything  else  was  required. 

But  aside  from  this,  the  doctrine  of 
stare  decisis  is  not  without  its  limitations. 
A  court  of  last  resort  is  not  irrevocably 
bound  to  follow  opinions  that,  in  the  light 
of  present  circumstances  and  conditions, 
seem  to  be  erroneous,  and  this  case  fur- 
nishes a  good  illustration  of  the  necessity 
for  a  departure  from  the  rule.  Here  we 
have  a  statute  of  the  state,  enacted  pur- 
suant to  the  Constitution,  for  the  purpose 
ol  carrying  out  a  wise  public  policy,  an 
important  feature  of  which  was  eliminated 
by  the  decision  in  Johnson  v.  Mason  Lodge, 
and  upon  mature  consideration  we  do  not 
feel  bound  to  follow  this  decision.  In  over- 
ruling it  we  are  not  without  ample  prece- 
dents furnished,  not  only  by  the  decisions 
of  other  courts,  but  of  this  court.  This 
court  in  the  course  of  its  history  has 
deemed  it  wise  and  proper  to  overrule 
many  cases,  numbers  of  them  relating  to 
property  rights,  as  may  be  seen  by  an  ex- 
aminaticm  of  volumes  2  and  4  of  Barbour's 
Digest,  under  the  head  of  "Overruled 
Cases."    A  few  of  them  may  be  mentioned: 

In  Montgomery  County  Fiscal  Ct.  v. 
Trimble,  104  Ky.  629,  42  L.RA.  738,  47 
8.  W.  773,  in  overruling  several  previous 
cases,  we  said:  "When  a  question  involv- 
ing important  public  or  private  rights,  ex- 
tending through  all  coming  time,  has  been 
passed  upon  on  a  single  occasion,  and 
such  decision  can  in  no  just  sense  be  said 
to  have  been  acquiesced  in,  it  is  not  only 
the  right,  but  the  duty,  of  the  court,  when 
properly  called  upon,  to  re-examine  the 
questions  involved,  and  again  subject  them 
to  judicial  scrutiny.  We  are  by  no  means 
unmindful  of  the  salutary  tendency  of  the 
rule  of  stare  decisis;  but  at  the  same  time 
we  cannot  be  unmindful  of  the  lessons  fur- 
nished by  our  own  consciousness,  as  well 
as  by  judicial  history,  of  the  liability  to 
error  and  the  advantages  of  review." 

In  Hall  v.  Martin,  89  Ky.  9,  11  S.  W. 
953,  and  Breathitt  Coal,  Iron,  &  Lumber 
Co.  V.  Strong.  106  Ky.  699,  61  S.  W.  189, 
the  case  of  Hamilton  v.  Fugett,  81  Ky. 
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366,  was  in  effect  overruled,  although  the 
overruling  opinions  unsettled  extensive 
property  rights  acquired  on  the  faith  of 
the  Fugett  opinion.  True  it  was  not  ex- 
pressly overruled,  but  it  was  effectually 
disposed  of  by  being  explained  away  in' the 
cases  mentioned,  a  process  of  elimination 
sometimes  adopted  to  remove  undesirable 
opinions. 

Another  case  affecting  property  rights 
was  Sheets  v.  Grubbs,  4  Met.  (Ky.)  339, 
decided  in  1863;  but  this  case,  after  stand- 
ing for  many  years  and  being  followed  in 
several  cases,  was  overruled  in  Chenault  v. 
Chenault,  88  Ky.  83,  11  S.  W.  424.  Yet 
another  example  is  found  in  the  bank  tax 
cases  reported  in  102  Ky.  174,  44  L.K.A. 
826,  39  S.  W.  1030. 

In  Victor  Cotton  Oil  Co.  v.  Louisville, 
149  Ky.  149,  148  S.  W.  10,  the  case  of 
Mengel  Box  Co.  v.  Louisville,  117  Ky.  735, 
79  S.  W.  255,  was  overruled,  although,  on 
the  faith  of  the  exemption  from  taxation 
it  afforded,  the  Victor  Cotton  Oil  Company 
was,  as  it  claimed,  induced  to  establish  its 
plant  in  the  city  of  Louisville.  Having 
thus  been  induced  to  act  on  the  authority 
of  the  Mengel  Case,  the  Cotton  Oil  Com- 
pany insisted  that  its  right  to  the  exemp- 
tion ought  not  to  be  defeated,  but  Chief 
Justice  Hobson,  speaking  for  the  court, 
said:  "It  is  insisted,  however,  that  the 
facts  here  shown  bring  the  case  directly 
within  the  doctrine  laid  down  in  Mengel 
Box  Co.  V.  Louisville,  117  Ky.  735,  79  S. 
W.  266.  This  seems  to  be  true,  but  that 
case  is  out  of  line  with  the  subsequent 
cases,  and  with  what  seems  to  us  the 
proper  construction  of  the  Constitution  and 
the  statute."  To  the  same  effect  is  Pratt 
V.  Breckinridge,  112  Ky.  1,  66  S.  W.  136, 
66  S.  W.  406. 

In  26  Am.  &  Eng.  Enc.  Law,  p.  183,  we 
find  this  sensible  statement  of  the  limita- 
tions upon  the  rule  of  stare  decisis:  "This 
doctrine  is  not  an  arbitrary  rule  of  positive 
law  which  forbids  the  questioning,  under 
any  circumstances,  of  all  decisions,  or  the 
exercise  of  judicial  discretion  in  relation 
thereto,  but  is'  subject  to  reasonable  limi- 
tations. ...  No  prior  decision  is  to  be 
reversed  .without  good  and  sufficient  cause, 
yet  the  rule  is  not  in  any  sense  ironclad, 
and  the  future  and  permanent  good  of  the 
public  is  to  be  considered  rather  than  any 
particular  case  or  interest.  Even  if  the 
decision  affects  real  estate  interests  and 
titles,  there*  may  be  cases  where  it  is  plain- 
ly the  duty  of  the  court  to  interfere  and 
overrule  a  bad  decision.  Precedent  should 
not  have  an  overwhelming  or  despotic  in- 
fluence in  shaping  legal  decisions.  .  .  . 
The  benefit  to  the  public  in  the  future  is 
of  greater  moment  than  any  incorrect  de- 
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ciflion  in  the  past.  Wherever  a  correction 
can  be  made  without  working  more  harm 
than  good,  it  should  be  done. 
Where  vital  and  important  public  or  pri- 
vate rights  are  concerned,  and  the  decisions 
regarding  them  are  to  have  a  direct  and 
permanent  influence  in  all  future  time,  it 
becomes  the  duty,  as  well  as  the  right,  of 
the  court  to  consider  them  carefully,  and 
to  allow  no  previous  error  to  continue  if 
it  can  be  corrected.  The  foundation  of  the 
rule  of  stare  decisis  was  promulgated  on 
the  ground  of  public  policy,  and  it  would 
be  an  egregious  mistake  to  allow  more 
harm  than  good  to  accrue  from  it." 

It  is  further  insisted  by  counsel  for  the 
Oliver  Company  that  this  court,  in  con- 
struing §  571  in  Johnson  v.  Mason  liOdge, 
declared  that  a  failure  to  comply  with  this 
statute  did  not  affect  the  validity  of  a  con- 
tract made  by  the  delinquent  corporation, 
or  prohibit  it  from  enforcing  the  contract, 
and  that,  as  the  contract  between  the  Oliver 
Company  and  the  Louisville  Realty  Associa- 
tion was  entered  into  subsequent  to  this 
opinion,  and  while  it  was  standing  unaf- 
fected as  the  law  of  the  land,  this  court  is 
not  now  at  liberty,  without  impairing  the 
obligations  of  a  contract,  to  overrule  the 
Johnson  Case  so  as  to  affect  the  validity 
of  the  contract  here  in  question. 

In  support  of  this  position  our  atten- 
tion is  called  to  Gelpcke  v.  Dubuque,  1 
Wall.  175,  17  L.  ed.  620.  In  that  case  the 
court  said:  'The  sound  and  true  rule  is 
that  if  the  contract,  wHen  made,  was  valid 
by  the  laws  of  the  state,  as  then  expound- 
ed by  all  departments  of  the  government 
and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  im- 
paired by  any  subsequent  action  of  legisla- 
tion or  decision  of  its  courts,  altering  the 
construction  of  the  law." 

And  to  Douglass  v.  Pike  County,  101  U. 
S.  677,  25  L.  ed.  968,  where  the  court  said: 
''As  a  rule  we  treat  the  construction  which 
the  highest  court  of  a  state  has  given  a 
statute  of  the  state  as  part  of  the  statute, 
and  govern  ourselves  accordingly.  .  .  . 
The  true  rule  is  to  give  a  change  of  judicial 
construction  in  respect  to  a  statute  the 
same  effect  in  its  operation  on  contracts 
and  existing  contract  rights  that  would  be 
given  to  a  legislative  amendment;  that  is 
to  say,  make  it  prospective,  but  not  re- 
troactive. After  a  statute  has  been  settled 
by  judicial  construction,  the  construction 
becomes,  so  far  as  contract  'rights  ac- 
quired under  it  are  concerned,  as  much  a 
part  of  the  statute  as  the  text  itself,  and 
a  change  of  decision  is,  to  all  Intents  and 
purposes,  the  same  in  its  effect  on  contracts 
as  an  amendment  of  the  law  by  means  of 
a  legislative  enactment."  To  the  same  ef- 
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feet  is  fiavemeyer  v.  Iowa  County,  3  WalL 
294,  .18  L.  ed.  38;  Pine  Grove  Twp.  v. 
Talcott,  19  Wall.  666,  22  L.  ed.  227. 

We  entirely  concur  in  the  right  and  jus- 
tice of  the  rule  announced  in  these  cases, 
and  fully  agree  to  its  soundness  when  prop- 
erly applied,  but  we  think  it  should  have 
no  application  to  the  facts  of  this  ease.  In 
the  cases  mentioned,  and  the  others  we 
have  examined,  it  was  used  to  protect  in- 
nocent and  law-observing  parties  who  in 
good  faith  had  made  investments  in  securi- 
ties upon  the  faith  and  credit  of  opinions 
of  courts  of  last  resort.  The  parties  in- 
voking the  protection  of  the  rule  did  not, 
in  making  the  contracts  sought  to  be  de- 
clared void  by  subsequent  decisions,  vio- 
late any  law  of  the  state.  They  appeared 
before  the  court  with  clean  hands,  asking 
relief  from  decisions  the  effect  of  which  was 
to  deprive  them  of  property  in  which  they 
had  been  invited  to  invest,  not  only  by 
the  laws  of  the  state,  but  by  the  opinions 
of  its  highest  court  in  construing  them. 
Here  the  situation  is  quite  different.  The 
Oliver  Company  comes  before  the  court  a 
confessed  violator  of  the  laws  of  the  state. 
It  is  asking  relief  from  a  condition  re- 
sulting from  its  deliberate  and  wilful  vio- 
lation of  a  penal  statute.  It  is  not  in  a 
position  to  ask  the  protection  of  beneficial 
rules  of  law  intended  to  save  from  loss 
law-observing  citizens.  We  put  our  deci- 
sion, that  the  Oliver  Company,  is  not  en- 
titled to  the  protection  afforded  by  the 
principle  announced  in  these  cases  and  in- 
voked in  its  behalf,  upon  the  ground  that 
it  brought  upon  itself  all  the  trouble  it 
seeks  to  escape  by  making  the  contract  now 
in  question,  in  violation  of  an  express  penal 
statute  of  th^  state  that  was  in  full  force 
and  effect  at  the  time  the  contract  was 
made,  and  that  it  was  fully  advised  of,  if 
its  other  pleas  heretofore  noticed  are  true, 
and  that  it  was  obliged  to  take  notice  of, 
whether  it  had  actual  notice  or  not. 

For  the  reasons  stated  the  opinion  in 
Johnson  v.  Mason  Lodge  and  the  others 
that  follow  it  are  overruled,  and  the  judg- 
ment appealed  from  is  affirmed,  whole  court 
sitting. 

Hobson,  Ch.  J.,  and  Nnnn,  J.,  dissent- 
ing: 

Hobson,  Ch.  J.,  dissenting: 

Two  questions  arise  in  this  case:  (1) 
Did  the  court  err  in  its  conclusion  as  to 
the  construction  of  §  566,  Ky.  Stat,  in 
Johnson  v.  Mason  Lodj^e,  106  Ky.  838,  51 
S.  W.  620;  Aultman  &  T.  Co.  v.  Mead,  109 
Ky.  583,  60  S.  W.  294,  and  Hallam  v.  Ash- 
ford,  24  Ky.  L.  Rep.  870,  70  S.  W.  197  T 
(2)  Csn  the  court  now,  under  its  own  ml- 
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ingfl,  properly  depart  from  the  construc- 
tion of  the  statute  it  then  adopted,  the 
legislature  having  acquiesced  in  that  con- 
struction ? 

1.  In  Johnson  v.  Mason  Lodge,  the  cor- 
poration had  not  complied  with  §  571,  Ky. 
Stat.  Johnson  had  borrowed  the  money 
from  it,  and  when  sued  for  the  money  re- 
lied on  the  violation  of  §  571  by  the  corpo- 
ration in  bar  of  a  recovery.  The  circuit 
court  sustained  a  demurrer  to  his  answer, 
which  was  practically  the  same  as  the  an- 
swer in  this  case.  In  the  opinion  delivered 
by  this  court,  after  stating  the  facts,  the 
court  quotes  §  194  of  the  Constitution  and 
§§  671  and  566,  Ky.  Stat.  It  then  pro- 
ceeds, in  a  lengthy  opinion,  to  show  that 
under  §  566  a  person,  by  executing  a  note 
to  a  corporation,  '*is  estopped  to  deny  its 
existence  or  authority  to  do  business  at 
that  time."  The  other  two  cases  follow 
and  reaffirm  this  decision;  and  in  the  list 
of  cases  it  is  stated  that  the  question  has 
been  repeatedly  before  the  court,  and  had 
been  decided  the  same  way,  though  it  would 
seem  that  it  was  not  noticed  in  the  opin- 
ions, being  deemed  settled  by  the  previous 
adjudications.  These  cases  being  based  up- 
on §  566,  Ky.  Stat,  in  nu  manner  con- 
flict with  Lindsey  v.  Rutherford,  17  B. 
Mon.  245;  Franklin  Ins.  Co.  v.  Louisville 
ft  A.  Packet  Co.  9  Bush,  590;  Vanmeter 
▼.  Spurrier,  94  Ky.  22,  21  S.  W.  337;  or 
Smith  V.  Robertson,  106  Ky.  472,  45  L.R.A. 
510,  50  S.  W.  852,  or  other  like  cases,  for 
the  reason  that  the  statute  under  .which 
those  cases  were  decided  contained  no  sii^h 
provision  as  is  set  out  in  §  566.  The  opin- 
ion proceeds  on  the  ground  that  the  equit- 
able doctrine  of  estoppel  does  not  apply. 
This  may  be  conceded,  but  the  question 
turns  on  §  566,  and  not  on  equitable  es- 
toppel. So  the  question  recurs,  Was  the 
court  right  in  the  construction  it  then  gave 
S  566?  That  section  and  §  571  are  parts 
of  the  same  act,  the  work  of  the  same 
legislature,  and  the  two  must,  of  course,  be 
read  together. 

Section  566  is  as  follows:  ''No  corpora- 
tion organized  under  this  chapter  shall  be 
permitted  to  set  up  or  rely  upon  the  want 
of  legal  organization  as  a  defense  to  any 
action  against  it;  nor  shall  any  person 
transacting  business  with  such  corporation, 
or  sued  for  injury  done  to  its  property, 
be  permitted  to  rely  upon  such  want  of 
legal  organization  as  a  defense."  It  is 
now  insisted  that  the  words  "want  of  legal 
organization"  refer  only  to  the  filing  of 
the  articles  of  incorporation,  the  election 
of  officers,  and  the  like.  Is  this  the  natural 
meaning  of  the  words  in  the  connection  in 
which  they  are  used  in  this  section?  In 
Words  and  Phrases,  vol.  6,  defining  the 
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words  "organize"  and  "organization"  in 
reference  to  corporations,  it  is  said;  "'Or- 
ganize' or  'organization,'  as 'used  in  refer- 
ence to  coporations,  has  a  well-understood 
meaning,  which  is  the  election  of  officers, 
providing  for  the  subscription  and  payment 
of  the  capital  stock,  the  adoption  of  by- 
laws, and  such  other  steps  as  are  necessary 
to  endow  the  legal  entity  with  the  ca- 
pacity to  transact  the  legitimate  business 
for  which  it  was  created."  It  will  be  ob- 
served that  this  is  precisely  the  definition 
of  the  terms  which  this  court  adopted  in 
the  cases  referred  to;  and,  if  we  insert  this 
definition  in  §  566,  it  will  read  as  follows: 
"No  corporation  organized  under  this  chap- 
ter shall  be  permitted,  to  set  up  or  rely 
upon  its  want  of  capacity  to  transact  the 
legitimate  business  for  which  it  was  cre- 
ated, as  a  defcn&e  to  any  action  against 
it,  nor  shall  any  person  transacting  busi- 
ness with  such  corporation,  or  sued  for 
injury  done  to  its  property,  be  permitted 
to  rely  upon  such  want  of  capacity  to 
transact  the  legitimate  business  for  which 
it   was   created." 

In  Black's  Law  Dictionary,  the  word  "or- 
ganization" is  not  given,  but  among  the 
definitions  of  "organize"  are  these:  "To 
put  into  working  order;  to  arrange  in  or- 
der for  the  normal  exercise  of  its  ap- 
propriate functions."  A  corporation  is  not 
put  into  working  order  until  it  has  ca- 
pacity to  do  business.  It  is  not  arranged 
in  order  for  the  normal  exercise  of  its  ap- 
propriate functions  until  it  is  lawful  for 
it  to  make  contracts.  It  is  true  that  ap- 
pellant is  a  foreign  corporation,  but  as 
such  it  had  no  legal  existence  outside  of 
the  state  creating  it.  The  exercise  of  any 
power  in  another  state  depends  upon  the 
will  of  that  sovereignty.  Lathrop  v.  Com- 
mercial Bank,  8  Dana,  114,  33  Am.  Dec. 
481.  By  §  202  of  our  Constitution  for- 
eign corporations  coming  into  this  state 
must  do  business  on  conditions  not  more 
favorable  than  are  prescribed  by  law  to 
similar  corporations  organized  under  the 
laws  of  the  commonwealth.  So,  when  for- 
eign corporations  come  into  the  state,  they 
must  comply  with  our  laws,  and  have  no 
right  to  do  business  or  legal  existence  here 
except  by  virtue  of  our  laws.  When  they 
do  this,  as  has  been  frequently  held,  they 
stand  on  the  same  plane  as  similar  corpo- 
rations created  under  the  laws  of  the  state. 
If,  as  is  uniformly  held,  appellant  had  no 
legal  existence  as  a  corporation  in  this 
state  until  it  complied  with  our  laws  giv- 
ing it  a  right  to  do  business  here,  how 
can  it  be  maintained,  under  any  meaning 
of  the  word  "organization,"  that  it  is  not 
within  the  provisions  of  §  566? 

Under  §  571  it  was  not  "lawful  for  any 
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corporation  to  carry  on  any  business  in 
this  state"  until  it  complied  with  that  sec- 
tion; and  therefore  no  corporation  had  ca- 
pacity to  do  business  in  this  state  until 
it  complied  therewith.  The  defense  here 
made  is  simply  that  the  corporation  had 
not  capacity  to  do  business  because  it  had 
not  complied  with  §  571;  and  this  de- 
fense under  §  566,  a  person  transacting 
business  with  the  corporation  cannot  make. 

Section  460,  Ky.  Stat,  which  is  the  work 
of  the  same  legislature  regulating  the  con- 
struction of  statutes,  provides  as  follows: 
"All  words  and  phrases  shall  be  construed 
and  understood  according  to  the  common 
and  approved  usage  of  language;  but  tech- 
nical words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  the  law,  shall  be 
construed  and  understood  according  to  such 
meaning."  The  word  '^organization"  hav- 
ing acquired  a  peculiar  and  appropriate 
meaning  in  the  law,  the  court  in  the  cases 
referred  to  properly  gave  it  that  meaning. 

But,  looking  beyond  the  letter  of  the 
statute  to  its  purpose  and  intent,  what 
reason  could  the  legislature  have  had  for 
making  §  566  apply  only  to  irregularities 
in  the  steps  taken  prior  to  the  filing  of 
the  papers  in  the  office  of  the  secretary  of 
state,  as  required  by  §  571,  and  not  in- 
cluding this  step  also?  By  §  460,  Ky.  Stat, 
it  is  also  provided  as  to  this  revision  that 
its  "provisions  are  to  be  liberally  con- 
strued with  a  view  to  promote  its  objects." 

In  Bailey  v.  Com.  11  Bush,.  691,  this 
court  said  that  "every  statute  ought  to  be 
expounded,  not  according  to  the  letter,  but 
according  to  the  meaning."  In  Sams  v. 
Sams,  85  Ky.  400,  3  S.  W.  693,  it  is  said 
that  "the  reason  for  the  enactment  must 
enter  into  its  interpretation,  so  as  to  de- 
termine what  was  intended  to  be  accom- 
plished by  it." 

Can  anyone  believe  that  a  body  of  prac- 
tical men  intended  by  §  566  to  protect  a 
corporation  that  had  not  the  necessary 
number  of  incorporators  or  the  necessary 
stock  subscription,  or  that  had  not  paid 
its  organization  tax,  and  did  not  intend  it 
to  protect  a  corporation  that  was  not  quali- 
fied to  do  business  because  it  had  not  filed 
a  certain  paper  in  the  office  of  the  secre- 
tary of  state?  Section  671  applies  alike 
to  domestic  as  well  as  foreign  corporations, 
and  §  566  must  also  apply  to  all  alike. 
Much  of  the  business  of  the  state  is  now 
done  by  corporations.  Mistakes  are  some- 
times made  by  the  most  careful  men;  pa- 
pers sent  by  mail  sometimes  do  not  reach 
the  secretary  of  state,  and  sometimes  one 
officer  is  under  the  impression  that  another 
has  performed  this  duty  or  that  required 
by  the  statute.  So  §  666  was  inserted  for 
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the  protection  of  the  capital  Invested  in 
these  enterprises.  It  only  validates  the 
contract  as  between  the  parties  to  it.  When 
we  construe  the  statute  liberally  with  a 
view  to  promote  its  objects,  how  can  it  be 
thought  that  §  566  only  refers  to  defects 
in  the  articles  of  incorporation  and  the 
like?  What  was  its  purpose?  Manifestly  to 
prevent  injustice,  and  to  prevent  those  who 
had  done  business  with  the  corporation 
for  taking  advantage  of  the  corporation's 
want  of  capacity  to  do  business.  The  words 
employed  in  §  566  show  the  legislature  had 
this  in  mind.  In  the  first  place  it  pro- 
vides that  the  corporation  shall  not  make 
this  defense.  If  we  turn  this  case  around, 
and  the  owner  of  the  house  was  here  suing 
the  contractor  for  not  building  the  house 
properly,  would  there  be  any  doubt  that 
under  §  566  the  corporation  could  not  make 
this  defense,  although  both  parties  made 
the  contract  knowing  the  facts?  And  if 
the  first  part  of  the  section  would  cut  off 
the  corporation  from  making  that  defense, 
upon  what  principle  can  it  be  maintained 
that  the  last  clause  of  the  sentence  is  nar- 
rower in  its  application  than  the  first 
clause?  Not  only  so,  but  the  second  clause 
deals  with  the  person  who  has  transacted 
business  with  the  corporation,  and  in  that 
clause  manifestly  the  legislature  has  in 
mind  business  done  by  the  corporation,  and 
provides  that  this  defense  shall  not  be  al- 
lowed in  favor  of  the  men  who  have  done 
business  with  the  corporation.  There  may 
be  cases  in  which  the  word  "organize"  is 
given  a  narrower  meaning,  where  only  the 
life  of  the  corporation  is  in  issue;  but 
this  section  is  dealing  with  the  transaction 
of  business  by  the  corporation,  and  mani- 
festly uses  the  words  "legal  organization" 
in  the  sense  of  capacity  to  do  business. 
The  court  entirely  overlooks,  in  §  566,  the 
words  "or  sued  for  injury  done  to  its 
property."  Can  anybody  believe  that  the 
legislature  intended  this  protection  to  the 
property  of  a  corporation  only  in  cases 
where  there  was  some  defect  in  the  steps 
taken  to  form  the  corporation?  Is  there 
any  reason  why  the  property  of  such  a 
corporation  should  be  protected  from  wan- 
ton injury  that  would  not  apply  to  a  cor- 
poration that  had  not  complied  with  § 
571?  Would  anybody  hold  that  a  trespass 
committed  upon  the  property  of  a  corpora- 
tion before  it  had  complied  with  §  671 
would  be  without  redress  when  it  complied 
with  the  section  before  bringing  suit?  Does 
anybody  believe  that,  the  legislature  intend- 
ed that  the  defendant  here  could,  with  im- 
punity, have  appropriated  to  its  own  uae 
the  property  of  the  plaintiff  because  it 
had  not  complied  with  §  571?  The  plain 
purpose  of  §  566   was  not  to  leave  corpo- 


OLIVER  CO.  V.  LOUISVILLE  REALTY  ASSO. 


305 


ratioiiB  without  remedy  in  the  two  classes 
of  cases  indicated,  although  they  had  failed 
to  comply  with  some  provision  of  the  stat- 
ute, and  could  not  lawfully  do  business  as 
a  corporation. 

The  Kentucky  cases  above  referred  to 
are  cited  in  Thompson  on  Corporations, 
vol.  5,  §  6710,  where  he  says:  "Not  a  few 
courts  have  applied  the  general  doctrine 
of  estoppel  to  persons  dealing  with  foreign 
corporations.  And  the  rule  established  by 
these  courts  is  that  a  person  who  has  con- 
tracted with  a  foreign  corporation  that  has 
not  complied  with  the  statute  authorizing 
it  to  transact  business  in  the  state  will  be 
estopped,  in  any  action  by  it  on  such  con- 
tract, from  setting  up  the  fact  that  it  had 
not  oomplied  with  the  statute.'' 

In  19  Cyc.  1297,  after  showing  that  in 
some  states  where  they  had  no  such  statute 
as  §  566  the  contracts  of  the  corporation 
have  been  held  not  enforceable,  it  is  said: 
"In  some  states  the  courts  have  held,  con- 
trary to  the  doctrine  hereinbefore  stated,  that 
where  a  person  enters  into  a  contract  with 
a  foreign  corporation,  and  receives  the 
benefit  of  such  contract,  he  is  estopped  to 
set  up  the  fact  that  the  corporation  had  not 
complied  with  a  statute  of  the  state,  im- 
posing conditions  upon  its  right  to  do  busi- 
ness therein,  for  the  purpose  of  avoiding 
liability  on  the  contract."  In  support  of 
this  statement,  decisions  are  cited  from 
Arkansas,  Colorado,  Idaho,  Iowa,  Massa- 
chusetts, Missouri,  Montana,  New  Hamp- 
shire, Ohio,  Rhode  Island,  Washington,  West 
Virginia,  Kentucky,  North  Dakota,  South 
Dakota,  and  in  the  annotations  for  1914 
a  number  of  other  cases  to  the  same  effect 
are  cited. 

Section  194  of  the  Constitution  requires 
all  corporations  carrying  on  business  in  this 
state  to  have  one  or  more  known  places  of 
business  in  this  state,  and  an  authorized 
agent  upon  whom  process  may  be  executed. 
But  this  has  no  application  to  the  case  at 
bar,  for  a  violation  of  this  section  is  not 
shown.  The  general  assembly,  to  carry  in- 
to effect  the  constitutional  provision,  en- 
acted §§  566  and  571.  What  regulations 
should  be  made  was  a  legislative  question. 

It  is  siiid  that  the  construction  of  the 
statute  adopted  by  the  court  makes  it  vain 
and  elusive.  Other  penal  statutes  are  not 
vain  and  elusive  because  the  penalties  af- 
fixed for  their  violation  are  the  means  re- 
lied on  for  their  enforcement.  If  experi- 
ence has  shown  that  the  statute  as  con- 
strued by  the  court  is  vain  or  elusive,  it 
must  be  presumed  that  the  legislature, 
coming  biennially  from  the  people,  would 
have  afforded  a  remedy.  When  they  have 
not  done  this  and  no  officer  of  the  state 
has  complained,  by  what  authority  is  it 
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said  that  the  statute  is  vain  and  elusive? 
The  general  assembly  met  in  the  year  1900, 
a  few  months  after  the  decision  in  the 
Johnson  Case  was  rendered,  and  when  the 
matter  was  fresh  in  everybody's  mind.  It 
not  only  took  no  action,  but  the  subse- 
quent general  assemblies,  meeting  biennial- 
ly, have  acquiesced  likewise  in  the  court's 
construction  of  the  statute.  The  dockets 
of  this  court  show  that  the  statute  is  not 
vain  and  elusive;  for  the  officers  of  the 
state  have  not  been  remiss  in  prosecutions 
under  the  statute  to  obtain  the  fines  it 
provides  for.  It  is  a  highly  penal  stat- 
ute. Not  only  the  corporation  may  be 
fined,  but  every  officer  or  agent  doing  any 
business,  and  the  corporation  can  enforce 
no  civil  right  by  action  except  as  provided 
by  §  566.  The  Chatterson  Case,  146  Ky. 
504,  40  L.R.A.(N.S.)  857,  143  S.  W.  6, 
where  a  contractor  who  had  built  a  street 
was  refused  relief,  illustrates  the  fact  that 
the  statute  is  not  vain  and  elusive.  Must 
it  not  strike  any  justice-loving  man  as  a 
travesty  on  justice  that  a  person  may  bor- 
row of  a  corporation  $20,000,  and,  when 
asked  to  pay  it,  snap  his  fingers  in  the 
creditor's  face,  and  say,  "I  will  keep  your 
money,  because  you  did  not  file  a  statement 
in  the  office  of  the  secretary  of  state,  as 
required  by  law,  before  you  lent  me  the 
money,  and  took  my  note  for  it?"  Must 
it  not  strike  any  justice-loving  man  as  a 
travesty  on  justice  when  the  owner  of 
property,  who,  as  here,  is  sued  by  the  con- 
tractor for  $20,000  for  building  him  a 
house,  says,  ''I  have  the  house  and  you 
can  do  without  your  money  because  you 
have  not  complied  with  §  571,  Ky.  Stat.?" 
Is  it  any  wonder  that  the  representatives 
of  a  justice-loving  constituency  like  the 
people  of  Kentucky  put  such  a  section  as 
566  in  the  statutes  to  prevent  such  injustice 
as  this?  And  is  it  any  wonder  that  when 
the  statute  they  made  was  thus  construed 
by  the  court,  the  representatives  of  such  a 
people  acquiesced  in  the  construction  of 
the  court  and  made  no  effort  to  change  the 
statute?  A  change  of  the  statute  by  the 
legislature  and  a  change  of  its  construc- 
tion by  the  court  are  very  different  things. 
When  changed  by  the  legislature  the  change 
operates  only  on  the  future,  and  the  peo- 
ple have  notice  of  it;  a  change  by  the 
court,  as  in  this  case,  operates  on  the  past, 
and  destroys  rights  contracted  innocently 
upon  the  faith  of  the  decisions  of  the  court. 
It  is  true  that  in  some  states,  where  the 
statute  expressly  provided  that  contracts 
made  in  violation  of  it  should  be  void,  and 
in  others,  where  the  contract  was  simply 
declared  unlawful,  the  courts  have  enforced 
the  statute  while  acknowledging  its  hard- 
ship, saying  that  it  was  a  legislative  ques- 
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tion.  Such  is  the  rule  in  Pennsylvania, 
Alabama,  Tennessee,  Wisconsin,  Michigan, 
Minnesota,  and  Oregon.  But  in  no  case  has 
this  been  done  where  the  court  did  not 
recognize  that  justice  had  been  defeated. 
In  view  of  these  things,  how  can  it  be 
maintained  that  the  construction  which  is 
now  given  §  666  construes  the  statute  lib- 
erally with  a  view  to  promote  its  pur- 
poses ? 

2.  The  second  question  comes  to  this:  Is 
the  construction  of  a  statute  settled  by  a 
line  of  decisions  of  this  court,  or  is  it 
never  settled  until  settled  right  in  the 
eyes  of  those  who  are  judges  of  this  court 
when  the  case  reaches  here?  Does  the  ob- 
ligation of  contracts  depend  upon  the  law 
as  officially  promulgated  at  the  time  the 
contract  was  made,  and  may  it  be  im- 
paired by  a  subsequent  change  in  those  laws 
by  judicial  construction? 

The  purpose  of  establishing  this  court 
is  primarily  that  justice  may  be  admin- 
istered, and  that  the  laws  of  the  state  may 
have  a  uniform  operation.  To  this  end  the 
opinions  of  this  court  are  published  as  the 
authoritative  exposition  of  the  laws.  When 
the  court  has  construed  a  statute,  and  that 
construction  has  been  adhered  to  in  a  line 
of  cases,  it  has  been  the  settled  policy  of 
the  court  not  to  depart  from  it.  In  South 
v.  Thomas,  7  T.  B.  Mon.  62,  where  the 
court  was  urged  to  overrule  previous  de- 
cisions construing  a  statute,  it  said:  "It 
has  been  often  said  that  it  is  not  so  im- 
portant that  the  law  should  be  rightly 
settled  as  that  it  should  remain  stable  after 
it  is  settled.  This  is  true,  for  attempts  to 
change  the  course  of  judicial  decision,  un- 
der the  pretext  of  correcting  error,  are 
like  experiments  by  the  quack  on  the  hu- 
man body." 

In  Tribble  v.  Taul,  7  T.  B.  Mon.  465, 
where  members  of  the  court  differed  in 
opinion  as  to  the  correctness  of  the  pre- 
vious decisions  construing  a  statute,  the 
court  said:  "If  we  were  convinced  that  on 
this  point  the  law  was  settled  wrong  origi- 
nally, we  should  not  feel  ourselves  at  lib- 
erty to  depart  from  it;  aware  that  it  is  of 
greater  importance  to  society  that  the  rule 
should  be  uniform  and  stable  than  that  it 
should  be  the  best  possible  rule  that  could 
be  adopted.  In  the  supreme  court  of  a 
state,  as  this  is,  possessing,  with  but  few 
exceptions,  appellate  judicial  power  coex- 
tensive with  the  state,  the  influence  which 
its  decisions  must  have  is  evident.  Its 
mandates  are  conclusive,  and  even  its  dicta 
are  attended  to  in  all  the  inferior  courts. 
No  sooner  is  a  decision  published  than 
it  operates  as  a  pattern  and  standard  in 
all  other  tribunals,  and  as  a  matter  of 
course,  all  other  decisione  conform  to  it. 
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If  in  this  court  a  settled  course  of  adju- 
dication is  overturned,  then  the  trouble 
and  confusion  of  reversing  former  caupes 
succeeds  in  the  inferior  tribunals;  and  even 
the  credit  and  respect  due  to  this  court  is 
shaken  by  the  phenomenon  that  A  has  lost 
his  cause  on  the  same  ground  that  B  gains 
his.  And  not  only  do  these  consequences 
follow,  but  some  still  more  serious  may 
ensue.  For  perhaps  no  court  may  strike  the 
vitals  of  society  with  a  deeper  wound  than 
a  capricious  departure  in  this  court  from 
one  of   its  established  adjudications." 

In  Maddox  v.  Graham,  2  Met.  (Ky.)  56, 
where  a  like  question  was  passed  upon,  the 
court  said:  *'If  this  court  were  now  to 
overrule  its  former  decision,  it  would  be  an 
inconsistency  as  gross  in  form  and  mani- 
festation as  unjust  in  its  consequences." 

In  McChesney  v.  Hager,  31  Ky.  L.  Rep. 
1041,  104  S.  W.  715,  the  court,  after  point- 
ing out  that  if  th^  question  was  a  new 
one,  it  would  give  the  statute  a  different 
interpretation,  said:  "But  we  do  not  feel 
disposed  to  overrule  the  opinion  of  this 
court  in  the  case  supra.  Since  that  case 
was  handed  down,  there  have  been  four 
regular  sessions  of  the  legislature,  and  if 
the  construction  given  to  these  statutes  was 
not  the  one  intended  by  the  legislative  de- 
partment, it  is  fair  to  assume  that  the 
statute  would  have  been  so  amended  as  to 
make  effective  the  purpose  of  the  legisla- 
ture in  the  enactment  of  these  laws,  and 
give  to  the  secretary  of  state  the  additional 
salary  now  insisted  upon."  Further  on  in 
the  opinion  the  court  said  that  "in  con- 
struing the  statutes  interpreted,  they  must 
be  read  in  connection  with  the  opinion  of 
the  court;  and  in  fact,  the  opinion  becomes, 
in  effect,  a  part  of  the  statute,  binding 
upon  all  persons  asserting  rights  under  it, 
or  whose   interests  are   affected   by   it." 

These  rules  are  of  universal  application. 
In  Inland  Revenue  Comrs.  v.  Harrison,  7 
H.  L.  9,  Lord  Cairns  said:  "I  think  that, 
with  regard  to  statutes  .  .  .  it  is  de- 
sirable, not  so  much  that  the  principle  of 
the  decision  should  be  capable  at  all  times 
of  justification,  as  that  the  law  should  be 
settled,  and  should,  when  once  settled,  be 
maintained  without  any  danger  of  vacilla- 
tion or  uncertainty." 

In  Sutherland  on  Statutory  Construction, 
vol.  2,  §  485,  it  is  said:  "A  judicial  con- 
struction of  a  statute  becomes  a  part  of 
it,  and  as  to  rights  which  accrue  after- 
wards it  should  be  adhered  to  for  the  pro- 
tection of  those  rights.  To  devest  them  by 
a  change  of  the  construction  is  to  legislate 
retroactively." 

It  is  now  nearly  fifteen  years  since  the 
decision  of  this  court  in  the  Johnson  Case 
was  rendered.    In  the  meantime,  and  while 
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that  decision  was  acquiesced  in  by  all  three 
departments  of  the  state  government,  a 
large  |mrt  of  the  buHiness  of  the  state  has 
been  done  by  corporations.  Thousands  of 
dollars  have  been  lent  or  invested  in  the 
building  of  railroads  or  other  structures 
upon  the  faith  of  these  decisions,  under 
contracts  which  were  valid  under  the  law 
as  then  expounded,  and  which  are  now  de- 
clared invalid  under  a  different  construc- 
tion of  the  statute. 

The  Chatterson  Case  is  rested  on  the 
ground  that  there  was  no  estoppel;  the  de- 
fendant there  not  being  a  party  to  the 
contract.  The  point  decided  is  not  incon- 
sistent with  the  prior  cases.  While  the 
court  has  often  overruled  a  single  case, 
especially  where  it  was  inconsistent  with 
subsequent  decisions,  it  has  never  overruled 
two  reported  cases  on  the  construction  of 
a  statute  after  thev  "had  been  followed  in 
quite  a  number  of  subsequent  decisions/' 
None  of  the  cases  cited  go  as  far  as  the 
decision  now  made,  and  none  of  them  in 
the  slightest  degree  sustain  the  action  of 
the  court  in  this  case. 

It  is  submitted  that  nothing  so  un- 
warranted has  ever  been  done  by  this  court 
before  as  to  overrule  repeated  decisions  con- 
struing a  penal  statute  and  adding  great- 
ly to  its  penalties,  when  those  decisions 
have  been  acquiesced  in  by  the  legislature. 
It  is  to  the  interests  of  all  that  the  law 
should  be  settled.  The  uncertainty  of  the 
law  has  passed  into  a  proverb,  but  how 
infinitelv  more  uncertain  it  must  be  when 
reliance  cannot  be  placed  upon  the  de- 
cisions of  the  highest  court  in  the  state. 
Our  docket  is  now  overburdened  with  cases 
in  which  this  or  that  precedent  is  sought 
to  be  overruled;  and  certainly  it  is  a 
sound  principle  that  the  law  as  settled 
shall  remain  settled. 

^ianifestly,  if  the  legislature,  after  the 
decision  of  the  cases  referred  to,  had 
amended  §  571  and  provided,  as  in  a  num- 
ber of  other  states,  that  contracts  made  in 
violation  of  it  should  be  void,  this  act 
could  not  have  the  effect  to  invalidate  con- 
tracts made  before  it  was  passed,  and 
which  were  valid  under  the  statute  as  it 
then  stood.  Can  a  court  of  justice  con- 
sistently, if  it  has  the  power,  by  a  retro- 
active decision,  invalidate  contracts  which 
were  valid  under  the  law  as  it  stood  when 
they  were  made?  Aside  from  the  Federal 
question,,  it  is  submitted  that  no  court,  in 
administering  justice,  can  consistently  do 
such  injustice. 

In  26  Am.  t  Eng.  Enc.  Law,  179,  it  is 
said:  "But  after  a  statute  has  been  set- 
tled by  judicial  construction,  the  construe- 
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tion  becomes,  as  far  as  contract  rights  ac- 
quired under  it  are  concerned,  as  much  a 
part  of  the  statute  as  the  text  itself;  and 
a  change  of  decision  is,  to  all  intents  and 
purposes,  the  same  in  its  effect  on  con- 
tracts as  an  amendment  of  the  law  by 
means  of  a  legislative  enactment;  and  con- 
tract obligations  entered  into  or  vested 
rights  acquired  while  the  former  decision 
was  in  force  cannot  be  impaired." 

A  number  of  decisions  of  the  United 
States  Supreme  Court  and  the  state  courts 
are  cited  in  support  of  the  text,  and  a 
number  of  other  cases  are  given  in  the 
brief  for  appellant.  It  is  said  that  these 
cases  have  no  application  for  the  reason 
that  it  was  unlawful  for  the  corporation  to 
do  business,  and  that  it  cannot  avail  it- 
self of  the  constitutional  provision  in  an 
illegal  act.  But  it  will  be  observed  that  a 
number  of  cases  cited  were  just  such  cases 
as  this.  If  the  contract  was  valid  under 
the  law  in  existence  as  it  stood  when  it 
was  made,  and  is  invalid  under  the  law  as 
it  is  now  declared,  has  not  the  obligation 
of  the  contract  been  impaired?  In  Ohio 
Life  Ins.  &  T.  Co.  v.  Debolt,  16  How.  416, 
14  L.  ed.  997,  the  United  States  Supreme 
Court  said:  "The  sound  and  true  rule  is 
that,  if  the  contract  when  made  was  valid 
by  tlie  laws  of  the  state,  as  then  expounded 
by  all  the  departments  of  its  government, 
and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  im- 
paired by  .any  subsequent  act  of  the  leg- 
islature of  the  state,  or  decision  of  its 
courts,  altering  the  construction  of  the 
law." 

The  argument  that  the  obligation  of  the 
contract  may  be  impaired  by  a  change  in 
the  court's  ruling  because  the  transaction 
was  unlawful  assumes  the  point  in  issue. 
To  illustrate:  The  court  by  its  former  de- 
cisions read  §  566  into  §  571,  so  that  that 
section,  when  read  with  §  666,  meant  that 
conti^acts  made  in  violation  of  it  might 
be  enforced  against  the  party  doing  busi- 
ness with  the  corporation.  If  these  words 
bad  been  inserted  by  the  legislature  in  § 
571,  and  a  subsequent  act  had  stricken 
them  out,  would  it  be  contended  that  the 
effect  of  the  subsequent  act  was  to  in- 
validate contracts  already  made?  And  if 
the  legislature  could  not  do  this,  how  comes 
it  that  the  court  has  any  greater  power 
when  the  limitation  of  the  Federal  Consti- 
tution is  that  the  state  shall  not  impair 
the  obligation  of  a  contract?  Certainly  it 
must  be  admitted  that  a  contract  that  was 
valid  under  the  law  as  it  stood  when  it 
was  made,  according  to  the  construction 
then   given   it  by   this  court,  is  now   held 
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invalid.     If  this  is  not  to  impair  the  obli- 
gation of  a  contract,  what  is  it? 

For  these  reasons  I  dissent  from  the  opin- 
ion of  the  court. 

Nnnn,  J.,  concurs  in  this  dissent  on  the 
second  question. 


KENTUCKY  SUPREME  COURT. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

G.   W.   STEPHENS,   Admr.,   etc.,   of  C.   B. 
Wilson,  Deceased. 

(167   Ky.  460,  163  S.  W.  493.) 

Parent  and  child  —  status  of  child  bc- 
ITOtten  after  divorce  of  parents. 

A  child  begotten  after  the  divorce  of  its 
parents  is  not  kin  to  children  of  its  father 
and  his  second  wife  within  the  meaning  of 
the  Federal  employers'  liability  act,  and 
therefore  such  children  cannot  recover  un- 
der that  statute  for  the  wrongful  death  of 
such  child,  although  he  contributed  toward 
their  support. 

(February  17,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty  in  plaintiff's  favor  in  an  action  under 
the  Federal  employers'  liability  act  to  re- 
cover damages  for  the  death  of  plaintifTs 
intestate,  alleged  to  have  been  caused  by 
defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Edward  C-oloton,  John  Galvin, 
and  Tye  &  Siler,  for  appellant: 

The  decedent,  Wilson,  being  a  bastard, 
had  no  next  of  kin  at  common  law. 

Stover  V.  Boswell,  3  Dana,  233;  1  Bl. 
Com.  469;  5  Cyc.  639. 

The  recovery  authorized  under  the  Fed- 
eral employers*  liability  act  is  for  the  bene- 
iit  of  certain  persons  designated  therein, 
and  if  no  beneficiary  is  left  belonging  to 
either  of  the  three  classes,  then  there  can 
be  no  recovery. 

Illinois  C.  R.  Co.  v.  Doherty,  153  Ky. 
369,  47  L.R.A.(N.S.)  31,  155  S.  W.  1119; 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  57  L.  cd.  417,  33  Sup.  Ct.  Rep.  192; 
American  R.  Co.  v.  Didricksen,  227  U.  S. 
145,  67  L.  ed.  456,  33  Sup.  Ct.  Rep.  224; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  McGinnis,  228 
U.  S.  173,  57  L.  ed.  785,  33  Sup.  Ct.  Rep. 
426,  3  N.  C.  C.  A.  806. 

The  Federal  employers'  liability  act  is 
exclusive  of,  and  not  supplementary  to,  the 
laws  of  the  states  covering  the  same  field. 

Illinois  C.  R.  Co.  v.  Doherty,  153  Ky.  363, 
47  L.R.A.(N.S.)  31,  155  S.  W.  1119;  South 
Covington  &  C.  Street  R.  Co.  v.  Finan,  153 
Ky.  340,  155  S.  W.  742;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875;  St.  Louis,  I  M.  &  S.  R. 
Co.  V.  Hesterly,  228  U.  S.  702,  57  L.  ed. 
1031,  33  Sup.  Ct.  Rep.  703. 

Messrs.  Stephens  &  Steely  and  H.  C 
Gillis  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

C.  B.  Wilson  was  employed  as  a  fireman 


Note,  —  Status  of  child,   begotten   after 
divorce  between  parents. 

Research  has  disclosed  no  case  other  than 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Steph- 
ens, passing  upon  the  status  of  a  child  be- 
gotten after  an  absolute  divorce  between  its 
parents.  In  several  cases  the  courts  have 
parsed  upon  the  status  of  a  child  begotten 
after  the  granting  of  a  mere  judicial  separa- 
tion, which  did  not  absolutely  annul  the 
marriage  relation.  But  the  question  there- 
in is,  of  course,  different  from  that  involved 
in  the  above  case. 

For  instance,  in  Re  Parishes  of  St.  George 
&  St.  Margaret,  1  Salk.  123,  the  rule  was 
laid  down  that  children  begotten  after  a 
divorce  a  mensa  et  thoro  are  presumptively 
bastards;  for  it  was  said  the  court  would 
"intend  a  due  obedience  to  the  sentence  un- 
less the  contrary  be  showed."  But  it  was 
said  that  if  the*  husband  and  wife  without 
sentence  parted  and  lived  separate,  the  chil- 
dren were  presumptively  legitimate.  And 
the  same  rule  was  apparently  approved  in 
Sidney  v.  Sidney,  3  P.  Wms.  269. 
51  L.R.A.(N.S.) 


And  in  Hetherington  v.  Hetherington,  L. 
R.  12  Prob.  Div.  112,  56  L.  J.  Prob.  N.  S. 
78,  57  L.  T.  N.  S.  633,  36  Week.  Rep.  12, 
51  J.  P.  119,  294,  where  a  judicial  order 
was  made  authorizing  the  wife  to  refuse  to 
cohabit  with  the  husband,  directing  the 
husband  to  pay  her  a  stated  sum  weekly, 
and  giving  the  wife  the  custody  of  the  chil- 
dren, it  was  Raid  that  the  order  was  equiva- 
lent to  a  judicial  separation  and  the  ancient 
divorce  a  mensa  et  tkorOf  and  that  if  a  child 
was  born  more  than  nine  months  after  the 
separation,  it  was  presumed  to  be  illegiti- 
mate, unless  it  was  shown  by  evidence  to 
be  otherwise. 

As  to  right  to  recover  for  negligent  kill- 
ing of  illegitimate,  or  to  maintain  an  action 
for  the  benefit  of  illegitimate,  for  negligent 
killing  of  relative,  see  note  to  McDonald  v. 
Southern  R.  Co.  2  L.R.A.(N.S.)    640. 

As  to  who  can  maintain  action  for  death 
under  Federal  employers'  liability  act.  see 
subdiv.  XI.  p.  73,  of  note  to  Lamphere  v. 
Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.)   1. 

R.  E.  H. 
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by  the  appellant  company,  and  at  the  time 
of  his  death  the  company  inraa  .igaged  in 
interstate  commerce,  and  he  was  employed 
by  it  in  such  commerce,  and  his  death  re- 
sulted from  its  negligence.  In  a  suit 
brought  by  his  administrator  under  the 
Federal  employers'  liability  act  to  recover 
damages  for  his  death,  there  was  a  trial 
and  verdict  and  judgment  against  the  com- 
pany, and  it  appeals,  asking  a  reversal 
upon  the  ground  that  Wilson  did  not  leave 
any  kin,  or,  if  he  did,  they  were  not  de- 
pendent upon  him. 

The  record  shows,  without  contradiction, 
that  Wilson  was  begotten  and  born  out  of 
lawful  wedlock;  that  his  parents  did  not, 
after  his  birth,  marry;  that  he  was  an 
unmarried  man,  and  that  both  of  his  par- 
ents are  dead.  It  further  appears  that 
his  parents,  many  years  before  his  birth, 
had  been  married,  and,  as  a  result  of  this 
marriage,  several  children  were  born,  two 
of  them  being  alive  at  the  time  of  Wilson's 
death,  and  married  women,  living  with 
their  respective  husbands;  and  that  two 
other  of  these  children  died,  leaving  chil- 
dren who  were  infants  at  the  time  of  Wil- 
son's death;  that  before  the  birth  of  Wil- 
son his  parents  were  divorced  from  the 
bonds  of  matrimony,  and,  after  living  apart 
several  years,  had  illicit  relations  with  each 
other,  as  a  result  of  which  Wilson  was  be- 
gotten and  born. 

We  do  not  find  it  necessary  in  disposing 
of  this  case  to  consider  at  all  the  question 
whether  the  children  of  Wilson's  mother  be- 
gotten and  born  in  lawful  wedlock  while 
she  was  the  lawful  wife  of  his  father  are 
kin  to  W'ilson,  within  the  meaning  of  the 
Federal  employers'  liability  act,  because 
there  is  no  evidence  whatever  that  he  at 
any  time  contributed  to  the  support  and 
maintenance  of  these  children,  or  the  chil- 
dren  left  by  the  children  of  this  marriage 
who  died,  or  that  any  of  these  persons  were 
dependent  upon  him.  The  nearest  approach 
to  persons  dependent  upon  him  arises  out  of 
his  contribution  to  the  support  and  mainte- 
nance of  the  widow  and  infant  children  of 
his  father,  but,  of  course,  neither  the  widow 
nor  these  children  were  of  kin  to  him,  and, 
this  being  so,  his  contribution  to  their  sup- 
port did  not  have  the  effect  of  bringing  the 
case  within  the  scope  of  the  Federal  statute 
that  controls  it.  This  act  provides  that, 
when  any  person  is  employed  in  interstate 
commerce  by  a  carrier  engaged  in  such 
commerce,  and  is  killed  by  the  negligence 
of  the  carrier  while  so  engaged,  a  cause 
of  action  to  recover  damages  for  his  death 
arises,  and  the  carrier  "shall  be  liable 
.  .  .  to  his  or  her  personal  repre- 
sentative for  th«  benefit  of  the  surviving 
widow  or  husband  and  children  of  such 
61  L.R.A.(NJS.) 


employee;  and,  if  none,  then  of  such  em- 
ployee's parents;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employee. 
.  .  ."  [35  Stat,  at  L.  65,  chap.  149,  §  1, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322.] 

As  this  act  limits  a  recovery  in  cases  like 
this  to  the  surviving  kin  of  the  deceased, 
and  as  Wilson  left  no  kin,  it  would  seem  to 
inevitably  follow  that  there  could  be  no  re- 
covery in  favor  of  his  administrator.  This 
we  understand  to  be  the  ruling  of  the  Su 
preme  Court  of  the  United  States  in  cases 
like  this.  It  was  said  by  that  court  in 
American  R.  Co.  v.  Didricksen,  227  U.  S. 
145,  67  L.  ed.  456,  33  Sup.  Ct.  Rep.  224, 
and  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGinnis, 
228  Xj.  S.  173,  57  L.  ed.  786,  33  Sup.  Ct. 
Rep.  426,  3  N.  C.  C.  A.  806,  that  "the  cause 
of  action  which  was  created  in  behalf  of  the 
injured  employee  did  not  survive  his  death 
nor  pass  to  his  representatives.  But  the 
act,  in  case  of  the  death  of  such  an  em- 
ployee from  his  injury,  creates  a  new  and 
distinct  right  of  action  for  the  benefit  of 
the  dependent  relatives  named  in  the  stat- 
ute. The  damages  recoverable  are  limited 
to  such  loss  as  results  to  them  because 
they  have  been  deprived  of  a  reasonable  ex^ 
pectation  of  pecuniary  benefits  by  the 
wrongful  death  of  the  injured  employee. 
The  damage  is  limited  strictly  to  the  finan- 
cial loss  thus  sustained."  And  such  was 
the  ruling  of  this  court  in  Illinois  C.  R.  Co. 
V.  Doherty,  153  Ky.  363,  47  L.R.A.(N.S.) 
31,  155  S.  W.  1119. 

Wherefore  the  judgment  is  reversed,  with 
direction  to  dismiss  the  petition. 


KENTUOKT  COURT  OF  APPEAIiS. 

CHARLES  M.  F.  STRIGER,  Admr.,  etc.,  of 
Mary  Stephens,  Deceased,  Appt., 

V. 

THEODORE  DEICKMAN  et  al. 

(158  Ky.  337,  164  S.  W.  931.) 

Highway  —  ice  on  sidewalk  —  liability 
of  abutting  property  owner. 

A  property  owner  who,  for  a  period  of 
two  weeks,   knowingly  permits   ice  formed 

^ote,  —  Liahility  of  ahutting  owner 
for  injuria  caused  hy  ice  formed  from 
water  artificially  turned  across  side' 
wallc. 

The  earlier  cases  on  this  question  may  be 
found  in  notes  to  Brown  v.  W'hite,  5S 
L.R.A.  328;  Hynes  v.  Brewer,  9  L.R.A. 
(N.S.)  598;  and  Maloncy  v.  Hayes,  28 
L.R.A.  (N.S.)    200. 

As  to  liability  of  landlord  to  third  per- 
sons for  such  conditions,  see  note  to  Cer- 
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from  water  discharged  by  a  leader  from 
his  building,  to  remain  in  ridges  and  lumps 
upon  the  adjoining  sidewalk,  is  liable  for 
injury  to  a  pedestrian  who  falls  in  attempt- 
ing to  pass  over  it. 

(March  27,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Kenton  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  the  death  of  plain- 
tifTs  intestate,  alleged  to  have  resulted 
from  a  fall  on  ice  negligently  left  by  defend- 
ants on  the  walk.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Bf.  F.  Strlger  and 
Richard   H.   Gray   for   appellant. 


Messrs.  John  E.  Shepard  and  Stephens 
li.  Blakely,  for  appellees: 

An  abutting  property  ownei  ia  not  liable 
for  injuries  sustained  by  0110  who  slips 
on  an  icy  sidewalk. 

Jaegar  t.  Newport,  155  Ky.  110,  159  S. 
W.  671;  Varney  v.  Covington,  156  Ky.  662, 
160  S.  W.'  173;  Webster  v.  Chesapeake  A 
O.  R.  Co.  32  Ky.  L.  Rep.  404,  105  S.  W. 
945;  Covington  Saw  Mill  &  Mfg.  Co.  y. 
Drexilius,  120  Ky.  493,  117  Am,  St.  Rep. 
693,  87  S.  W.  266;  28  Cyc.  1434,  1438, 
1505;  Leahan  v.  Cochran,  178  Mass.  566, 
53  L.R.A.  891,  86  Am.  St.  Rep.  506,  60  N. 
E.  382;  Wenzlick  v.  McCotter,  87  N.  Y.  122, 
41  Am.  Rep.  358;  Midway  v.  Lloyd,  24  Ky. 
L.  Rep.  2448,  74  S.  W.  195 ;  Newport  v.  Mil- 


chione  v.  Hunnewell,  50  L.R.A.(N.S.)    300. 

The  liability  of  municipality  for  injuries 
caused  by  the  freezing  of  water  accumulat- 
t;n  on  walks  by  reason  of  of  artificial  con- 
ditions is  the  subject  of  a  note  to  Holbert 
V.  Philadelphia,  20  L.R.A.(N.S.)   201. 

As  to  the  liability  of  a  municipal  cor- 
poration for  injuries  from  rough  or  un- 
even snow  or  ice  accumulated  from  natural 
causes  on  a  street  or  sidewalk  not  otherwise 
defective,  see  notes  to  Bull  v.  Spokane,  13 
L.R.A.(N.S.)  1105,  and  Jackson  v.  Grand 
Forks,  45  L.R.A.(N.S.)  75. 

As  appears  from  the  earlier  notes,  the 
prevailing  rule  is  that  when  the  abutting 
property  owner  creates  a  condition  which 
artificially  turns  water  across  a  sidewalk  in 
such  a  way  as  to  freeze  and  render  the 
walk  unsafe,  he  is  liable  for  injury  to  pedes- 
trians thereby  caused. 

Thus,  one  who  so  constructs  or  maintains 
a  structure  upon  his*  own  premises  as  to 
cause  an  artificial  discharge  or  accumula- 
tion of  water  upon  a  public  way,  which 
by  freezing  makes  the  use  of  the  way  dan- 
gerous, will  be  held  liable  to  one  who,  be- 
ing rightfully  upon  the  way  and  in  the 
exercise  of  due  care,  is  injured  in  conse- 
quence of  such  dangerous  condition.  Marston 
V.  Phipps,  209  Mass.  552,  95  N.  E.  954. 

In  Shipley  v.  Proctor,  177  Mass.  498,  59 
N.  E.  119,  9  Am.  Neg.  Rep.  304,  overruling 
exceptions  to  a  judgment  in  favor  of  plain- 
tiff, it  was  held  that  the  question  whether 
the  result  of  the  arrangement  of  conductors 
on  defendant's  building  in  such  a  way  that 
water  from  them  formed  ridges  of  ice  upon 
the  sidewalk  was  a  public  nuisance  was  a 
question  of  fact.  A  statute  providing  that 
no  city  or  town  shall  be  liable  for  any  in- 
jury on  a  highway  suffered  by  reason  of 
snow  or  ice  was  held  to  have  no  applica- 
tion to  an  action  against  the  owner. 

An  abutting  owner  was  held  liable  in 
Adlington  v.  Viroqua,  —  Wis.  — ,  144  N.  W. 
1130,  for  injuries  to  a  pedestrian  because 
of  the  icy  condition  of  the  sidewalk  as  a 
result  of  water  being  artificially  turned 
thereon  through  a  conveyer  pipe  leading 
from  a  building.  The  court  said  that  if 
one  discharges  water  through  a  spout 
51  L.R.A./N.S.) 


directly  onto  a  'sidewalk,  causing  ice 
to  form  thereon  so  as  to  render  the 
way  defective,  he  is  guilty  of  action- 
able negligence.  The  fact  that  the  water 
was  discharged  from  defendant's  conveyer 
pipe  a  few  feet  from  the  edge  of  the  side- 
walk is  of  little  consequence  as  long  as  the 
natural  and  probable  result  was  that  it 
would  reach  the  sidewalk  with  substantial- 
ly the  same  consequences  as  if  discharged 
at  or  on  the  walk.  *'It  is  said  that  it  was 
the  duty  of  the  city,  not  of  the  abutting 
owner,  to  clear  out  the  culvert.  If  that  be 
conceded,  it  would  count  for  very  little  un- 
der the  circumstances.  The  liability  of  the 
culvert  to  become  useless  was  well  known 
to  appellants.  The  fact  that  it  was  useless 
at  the  time  in  question,  and  had  been  for  a 
long  time,  was  well  known  to  them,  as 
the  jury  found.  Except  for  the  artificial 
condition  created  by  them,  the  walk  was 
not  defective  even  when  the  culvert  was 
closed.  Therefore,  it  may  well  be  said 
they  created  the  defect.  They  deposited 
water  from  their  premises  near  the  walk, 
knowing,  as  the  jury  found,  that  a  nuisance 
would  result  rendering  the  walk  unsuitable 
for  public  use.  It  is  a  familiar  principle 
that  if  an  abutting  owner  by  his  own  fault 
renders  a  sidewalk  defective,  he  is  liable, 
regardless  of  the  concurrent  liability  of  the 
city.    Such  is  the  effect  of  the  statute." 

So,  where  water  leaked  from  a  spout  on- 
to the  sidewalk,  causing  ice  to  form,  where- 
by a  pedestrian  was  injured  by  falling,  the 
person  owning  and  having  control  of  the 
building  was  held  liable  in  Davis  v.  Rich, 
180  Mass.  235,  62  N.  E.  375,  where  he 
knew  or  ought  to  have  known  that  the 
spout  was  defective. 

Tlie  rule  is  stated  in  Cavanagh  v.  Block, 
192  Mass.  63,  6  L.R.A.(N.S.)  310,  116  Am. 
St.  Rep.  220,  77  N.  E.  1027,  20  Am.  Neg. 
Rep.  379,  that  the  owner  of  a  house  on  a 
private  way  used  by  occupants  of  adjoining 
nouses  to  gain  access  to  the  street  is  under 
obligation  not  to  construct  his  gutters  in 
such  a  manner  that  they  will  create  a 
dangerous  accumulation  of  ice  in  the  way; 
that  the  owner  of  property  who  looks  after 
the  conductor  pipe,  and  pays  the  bills  for 
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ler,  93  Ky.  23,  18  S.  W.  835;   Fugate  t. 
Somerset,  97  Ky.  50,  29  S.  W.  970. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  action  lor  damages  for  the  death  of 
Marj  Stephens,  alleged  to  have  resulted 
from  injuries  sustained  in  a  fall  upon  a 
sidewalk  in  the  city  of  Covington,  was 
filed  against  the  city  of  Covington,  Theo- 
dore Deickman  (the  owner  of  the  abutting 
property),  and  George  and  Bernard  St  rot- 
man  (the  lessees  thereof).  The  petition 
alleged,  in  substance,  that  Deickman  owned 
the  lot  and  building  at  the  southwest  cor- 
ner of  Fifteenth  and  Holman  streets;  that 
said  building  was  80  feet  long  and  more 
than  30  feet  wide,  with  a  4-inch  metal  down 


spout  from  the  roof,  which  emptied  the 
water  gathered  on  the  roof  directly  upon  the 
cement  sidewalk  in  front  of  the  building, 
where  said  water,  by  alternately  freezing 
and  thawing,  formed  a  covering  of  ice 
which  sprekd  out  and  upon  the  sidewalk  in 
great  and  dangerous  quantities;  that  by 
repeated  thawing  and  freezing  the  ice  ac- 
cumulated in  ridges  and  lumps,  and  in  such 
quantities  as  to  cause  a  dangerous  obstruc- 
tion upon  the  sidewalk,  and  over  which 
Mary  Stephens  stumbled  and  fell,  causing 
the  injuries  which  resulted  in  her  death; 
and  that  said  slick,  slippery,  and  dangerous 
condition  had  existed  and  continued  for 
more  than  two  weeks  before  the  accident, 
and  was  known  to  the  defendants,  or  they 
by  the  exercise  of  ordinary  diligence  could 


repairing  and  cleaning  them,  and  not  his 
tenant,  may  be  found  responsible  for  their 
creating  a  dangerous  accumulation  of  ice 
in  an  adjoining  way,  to  the  injury  of  a 
passer-by.  Plaintiff  was  injured  by  fall- 
ing upon  an  accumulation  of  ice  on  a  walk 
at  the  aide  of  a  private  way.  A  gutter  was 
constructed  under  the  eaves  in  front,  with 
a  conductor  which  extended  down  from  near 
the  end  of  the  gutter  on  the  side  of  the 
house,  and  emptied  water  on  the  sidewalk. 

In  Aull  V.  Lee,  84  N.  J.  L.  155,  85  Atl. 
1018,  the  plaintiff  in  her  declaration 
averred  that  the  defendant,  for  his  own 
convenience,  removed  from  the  sidewalk  of 
a  public  street  adjoining  his  premises  a 
large  quantity  of  snow  which  had  naturally 
fallen  there,  and  deposited  it  upon  his  ad- 
joining- premises,  and  there  permitted  it 
to  remain  for  a  long  time;  that,  as  a  con- 
flcquence,  the  snow  melted  and  the  wator 
therefrom  ran  upon  the  sidewalk,  where  it 
was  congealed  into  ice;  and  that  the  plain- 
tiff, as  she  was  walking  along  the  sidewalk, 
stepped  upon  this  ice  and  was  thereby 
thrown  and  injured.  It  was  held  that  a 
cause  of  action  was  set  out,  and  the  declara- 
tion not  subject  to  a  demurrer.  The  court 
was  of  the  opinion  that  a  party  is  respon- 
sible for  the  results  flowing  from  the  arti- 
ficial accumulation  of  snow  upon  his  prem- 
ises adjoining  a  sidewalk,  and  there  left 
to  discharge  water  at  times  when  the 
natural  result  would  be  to  form  ice  upon 
the  sidewalk.  '^While  a  party  would  not 
be  responsible  at  all  times  for  conditions 
resulting  from  natural  causes,  still  if,  for 
his  own  convenience  or  benefit,  be  under- 
takes to  store  snow  which  has  fallen  in  an- 
other place  upon  his  own  property,  he  is 
responsible  for  any  injury  which  might 
reasonably  be  expected  to  result  therefrom. 
It  seems  to  be  well  settled  that  where  one 
maintains  upon  his  own  property  buildings 
which  collect  and  temporarily  hold  snow 
and  ice,  so  that  it  may  be  reasonably  ex- 
pected that  it  will  fall  from  such  building 
to  the  sidewalk,  or  upon  adjacent  build- 
ings of  other  property  owners,  and  injury 
results  therefrom,  a  cause  of  action  exists. 
.  .  .  Manifestly,  if  one  should  cart  upon 
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his  lot  large  quantities  of  snow  and  leave 
it  there  to  melt  and  discharge  water  over 
the  sidewalk,  at  a  time  when  it  might  rea- 
sonably be  expected  that  such  water  would 
congeal  on  the  sidewalk  and  render  it  a 
dangerous  place  for  the  public  to  travel 
over,  he  would  have  created  a  condition 
from  which  he  might  reasonably  antici- 
pate that  persons  who  used  the  sidewalk 
would  be  tnrown  and  injured,  and  if  so,  he 
would  be  chargeable  with  the  injuries  that 
resulted  from  his  conduct." 

So,  a  railroad  company  having  no  license 
from  the  city  is  liable  to  a  person  injured 
by  falling  on  ice  formed  on  the  sidewalk 
from  water  flowing  from  its  tanks.  Mc- 
Goldrick  v.  New  York  C.  &  H.  R.  R.  Co.  49 
N.  Y.  S.  R.  566,  20  N.  Y.  Supp.  914,  affirmed 
without  opinion  in  142  N.  Y.  640,  37  N.  E. 
567. 

In  Canfleld  y.  Chicago  &  W.  M.  R.  Co. 
78  Mich.  356,  44  N.  W.  385,  where  a  young 
woman  fell  on  the  ice  04  a  sidewalk  near 
defendant's  water  tank,  the  court  stated 
that  as  the  icy  condition  of  the  walk  was 
not  the  result  of  neglect  to  remove  natural- 
ly accruing  ice  and  snow,  but  was  caused 
by  the  action  of  defendant  in  throwing 
water  on  the  place  where  it  froze,  the  case 
was  a  proper  one  for  the  jury. 

In  Rohling  v.  Eich,  23  App.  Div.  179,  48 
N.  Y.  Supp.  892,  where  the  gravamen  of 
the  complaint  was  that  the  dangerous  condi- 
tion of  the  street  which  caused  the  injury  to 
the  plaintiff  was  occasioned  by  defendant's 
wrongful  act  in  sweeping  out  snow  from  his 
own  lot  onto  the  sidewaUc,  where  it  accumu- 
lated and  formed  an  obstruction  which  im- 
periled the  safety  of  persons  lawfully  using 
the  street  for  purposes  of  public  travel,  the 
court  stated  that  there  was  no  doubt  that 
an  individual  is  liable  for  thus  interfering 
with  the  safety  of  persons  using  the  high- 
way, if  injury  results  to  them  from  the  con- 
dition thus  created,  but  to  make  out  a  case, 
the  plaintiff  must  show  not  only  that  the 
defendant  swept  out  the  snow,  or  caused 
it  to  be  swept  out,  but  that  it  was  allowed 
to  remain  upon  the  sidewalk;  and  that  the 
plaintiff  has  failed  to  sustain  that  burden. 

T.  D.  C. 
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have  known  it,  all  of  said  time.  The  cir- 1 
cuit  court  sustained  the  demurrers  of 
Deickman  and  his  tenants  to  the  petition; 
and  from  an  order  dismissing  the  petition 
upon  plaintiff's  failure  to  further  plead,  the 
plaintiff   prosecutes   this  appeal. 

The  suit  against  the  city  is  not  here; 
this  appeal  relates  solely  to  the  case 
against  Deickman  and  his  tenants,  and  pre- 
sents but  one  question,  to  wit,  the  liability 
of  the  owner  of  abutting  property,  and  his 
tenants,  for  injuries  sustained  by  a  pedes- 
trian in  walking  upon  ice  formed  on  a 
sidewalk  in  front  of  his  property  in  the 
manner  above  set  forth,  and  as  the  result  of 
water  carried  from  the  roof  by  the  owner's 
gutters  and  pipes.  It  is  not  alleged  that 
the  down  spout,  of  itself,  constituted  an 
obstruction  upon  the  sidewalk;  neither  is 
there  any  allegation  as  to  the  thickness  of 
the  ice;  and,  as  the  petition  charges  that 
said  ice  was  caused  to  spread  out  upon  the 
sidewalk,  it  is  clear  the  injury  received  by 
Mrs.  Stephens  was  caused  by  her  slipping 
upon  the  ice. 

As  the  question  is  one  of  first  impression 
in  this  jurisdiction,  appellant  relies,  by 
way  of  analogy,  upon  Covington  Saw  Mill 
&  Mfg.  Co.  v.  Drexilius,  120  Ky.  493,  117 
Am.  St.  Rep.  593,  87  S.  W.  266,  claiming 
that  the  principle  there  announced  supports 
the  petition  in  this  case.  In  the  Drexilius 
Case  the  sawmill  company,  without  the 
permission  of  the  city,  and  entirely  for  its 
own  convenience,  constructed  a  covered 
wooden  sewer  across  a  public  alley;  and 
the  court  held  it  was  the  company's  duty 
to  maintain  the  sewer  in  such  a  reasonably 
safe  condition  as  would  not  interfere  with 
the  public's  superior  use  of  the  alley  for 
any  purpose  for  which  it  might  have  been 
properly  used,  and  that  its  failure  to  keep 
the  sewer  in  such  repair  made  it  a  nui- 
sance. While  not  directly  in  point,  the 
principle  there  announced,  that  one  who 
uses  a  public  easement  for  his  own  purposes 
must  keep  it  in  a  reasonably  safe  condition 
for  the  use  of  the  public,  is  applicable  to 
the  case  at  bar. 

In  the  same  way  appellee  relies  upon 
Webster  y.  Chesapeake  &  O.  R.  Co.  32  Ky.  L. 
Rep.  404,  105  S.  W.  945:  Jacgar  v.  Newport, 
155  Ky.  110,  159  S.  W.  671,  and  Varney  v. 
Covington,  155  Ky.  602,  160  S.  W.  173, 
in  support  of  the  proposition  that  the  prop- 
erty owner  is  not  liable.  While  those  suits 
were  against  the  municipality,  it  is  in-, 
sisted  the  principle  which  excepted  the  city 
from  liability  in  those  cases  applies  equally 
to  the  case  of  an  abutting  property  owner. 

In  the  Jaegar  Case  the  accident  happened 
at  the  intersection  of  an  alley  with  a 
street.  There  had  been  snow,  and  as  the 
snow  melted  the  water  ran  down  the  alley 
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and  was  frozen  at  the  point  where  the  side- 
walk crossed  the  alley.  I'he  ice  had  ac- 
cumulated until  it  was  about  even  with  the 
sidewalk, — perhaps  6  inches  high,  with  a 
large  ridge  on  it.  When  Mrs.  Jaeger 
stepped  on  the  ice,  she  fell  and  was  injured, 
although  she  fell  before  she  reached  the 
ridge  of  ice.  In  that  case  this  court  held 
the  city  was  not  liable;  and  it  is  argued 
that,  if  the  city  was  not  liable  under  such 
circumstances,  surely  the  property  holder 
would  not  be  liable,  or  bound  to  a  greater 
degree  of  care  than  the  city  itself.  In  the 
course  of  the  opinion,  however,  the  court 
said:  ''While,  due  to  the  operation  of  the 
statutes  there  in  force,  municipalities  in 
the  New  England  states  are  held  to  a 
stricter  degree  of  liability,  the  decided 
weight  of  authority  elsewhere,  as  well  as 
the  tendency  of  the  more  recent  decisions, 
is  to  hold  that  a  city  is  not  ordinarily  lia- 
ble for  mere  slipperiness  of  its  sidewalks, 
occasioned  by  snow  and  ice.  Where,  how- 
ever, the  sidewalk  itself  is  defective,  or  the 
snow  or  ice  amounts  to  an  obstruction,  or 
its  natural  condition  has  been  changed  by 
artificial  means,  liability  may  attach;  or 
where  it  is  customary  to  treat  the  removal 
of  snow  and  ice  as  a  regular  part  of  high- 
way management,  a  failure  to  do  so  may 
become  wrong  or  negligent."    (Cases  cited.) 

The  same  rule  was  anonunced  in  Varney 
V.  Covington,  supra,  and  the  language  above 
quoted  from  the  Jaegar  Case  was  repeated 
with  approval.  It  will  be  noticed,  how- 
ever, that  the  exemption  from  liability  was 
based  upon  the  fact  that  the  city  had  done 
nothing  to  change  the  natural  condition  of 
the  surroundings.  That  fact  is  clearly 
shown  by  the  closing  paragraph  in  the 
opinion  in  the  Varney  Case,  where  it  is 
said:  ''As  it  was  not  made  to  appear  by 
the  proof  that  the  injury  sustained  by  the 
appellant  was  the  result  of  any  defect  in 
the  construction  of  the  sidewalk,  or  the 
changed  natural  condition  of  the  ice  by 
artificial  means,  or  that  the  city  had  un- 
dertaken the  duty  of  removing  the  snow 
and  ice  from  its  sidewalks,  there  is  no 
ground  for  our  holding  that  the  trial  court 
erred  in  directing  a  verdict  in  favor  of  the 
appellee." 

We  are  not,  however,  without  abundant 
authority  from  other  jurisdictions  which 
is  directly  in  point. 

In  Reedy  v.  St.  Louis  Brewing  Asso.  161 
Mo.  523,  53  L.R.A.  805,  61  S.  W.  869,  the 
court,  in  discussing  the  question  of  the 
joint  liability  of  the  city  and  the  abutting 
property  owner  for  negligently  suffering 
rain  water  to  be  discharged  from  defective 
pipes  from  his  roof,  so  that  it  freezes  anJ 
forms  a  dangerous  condition  of  the  side- 
walk, said:  "It  is  argued  upon  the  author- 
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ity  of  Norton  y.  St.  Louis,  97  Mo.  637,  11 
S.  W.  242;  St.  Louis  y.  Connecticut  Mut. 
L.  Ins.  Co.  107  Mo.  92,  28  Am.  St.  Rep. 
402,  17  S.  W.  637;  Baustian  v.  Young,  152 
Mo.  317,  75  Am.  St.  Rep.  462,  53  S.  W. 
921,  and  other  cases  cited,  that  the  abutting 
owner  is  not  responsible  for  the  condition 
of  the  sidewalk  in  his  front,  but  that  the 
duty  to  look  after  that  is  on  the  city  alone. 
It  does  not,  however,  impair  the  doctrine 
laid  doira  in  those  cases,  to  say  that  an 
individual  may  become  liable  and  jointly 
liable  with  the  city  for  an  unsafe  condition 
of  the  sidewalk.  This  liability  docs  not 
arise  from  the  fact  that  he  is  owner  of 
property  abutting  the  sidewalk,  but  from 
the  fact  that  he  is  instrumental  in  causing 
the  condition,  either  by  his  wilful  act  or 
negligent  omission  to  perform  a  duty  which 
the  law  imposes  on  him.  If  he  is  allowed 
an  extraordinary  use  of  the  sidewalk  for 
his  private  convenience,  as,  for  example,  to 
place  in  it  a  manhole  for  the  reception  of 
coal  (Benjamin  v.  Metropolitan  Street  R. 
Co.  133  Mo.  274,  34  S.  W.  590),  a  water 
meter  (Garvin  v.  St.  Louis,  151  Mo.  334,  52 
S.  W.  210),  or  an  excavation  in  close  prox- 
imity to  the  sidewalk  for  a  foundation  for 
a  new  building  (Wiggin  t.  St.  Louis,  135 
Mo.  558,  37  S.  W.  528),  the  law  imposes 
on  him  the  exorcise  of  reasonable  care  to 
guard  the  public  from  injury  in  such  use. 
And  it  may  be  said  that  if  tne  individual 
neglect  to  perform  any  duty  that  the  law 
imposes  on  him  in  particular,  and  a  dan- 
gerous condition  of  the  sidewalk  rpsults, 
then  a  new  duty  on  htm  in  relation  to  that 
condition  arises,  and,  of  course,  with  great- 
er force,  it  would  be  so  if  that  condition 
was  the  result  of  his  wilful  act."  Again, 
in  the  same  opinion,  we  find  the  following 
language:  "It  is  said  by  this  defendant 
that  there  is  no  law  requiring  it  to  have 
gutters  and  down  spouts  on  its  buildings 
at  all.  There  is  no  statute  on  the  subject 
that  we  are  aware  of,  but  the  principle  of 
the  common  law  is  that,  whilst  the  owner 
of  adjoining  property  is  not  responsible  for 
the  natural  flow  of  wat^r  across  his  land 
onto  the  land  of  his  neighbor,  yet  he  is 
liable  if  he  collects  it  in  a  quantity  by  ar- 
tificial means  and  discharges  it  in  a  flood 
on  his  neighbor's  land,  and  that  principle 
an-lerlics  that  feature  of  this  case.  Water 
accumulated  on  a  large  roof  and  >  directed 
to  a  single  point  may  cause  a  nuisance  for 
which  the  owner  of  the  house  would  be 
liable.  If,  therefore,  the  petition  is  to  be 
construed  into  stating  a  case  in  which  the 
brewing  association  was  negligent  in  suffer- 
ing the  water  to  be  discharged  on  the  side- 
walk, where  it  became  frozen  and  formed 
a  dangerous  condition  (and  that  seems  to 
hare  been  the  construction  put  upon  it  by 
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both  parties  and  the  trial  court),  then  it 
showed  a  condition  of  the  sidewalk  for  the 
continuance  of  which  for  an  unnecessary 
period  both  defendants  would  be  liable;  the 
joint  wrong  being  the  neglect  to  remove  the 
obstruction." 

The  same  rule  has  long  maintained  in 
Massachusetts.  In  Maloney  v.  Hayes,  206 
Mass.  1,  28  L.R.A.(N.S.)  200,  91  N.  E.  911, 
3  N.  C.  C.  A.  137,  the  court  said:  "The 
plaintiff,  while  lawfully  using  the  street  as 
a  traveler,  was  injured  by  falling  on  an 
accumulation  of  ice  which  had  been  formed 
from  water  collected  and  discharged  upon 
the  sidewalk  through  a  spout  attached  to  a 
conductor  leading  from  the  roof  of  the  de- 
fendant's house.  A  landowner  or  occupier 
of  land  cannot  lawfully  collect  surface  wa- 
ter into  a  definite  channel  and  discharge  it 
upon  a  highway,  making  it  unsafe  for  the 
use  of  travelers.  The  act  creates  a  public 
nuisance,  and  a  traveler  who  suffers  injury 
therefrom  can  sue  the  wrongdoer.  Hynes 
V.  Brewer,  194  Mass.  435,  9  L.R.A.(N.S.) 
598,  80  N.  E.  503."  Again,  in  Field  v. 
Gowdy,  199  Mass.  570,  19  L.RJL.(N.S.) 
237,  86  N.  E.  885,  the  court  said:  "A  land- 
owner  has  a  right  to  change  the  surface 
of  his  lot,  or  improve  it  by  the  construc- 
tion of  buildings  or  by  other  means,  in  any 
lawful  manner,  and,  if  the  natural  course 
of  surface  water  is  thereby  altered,  no  lia- 
bility is  imposed  on  him.  But  he  has  no 
right  to  collect  water  into  a  definite  chan- 
nel by  a  spout  or  otherwise  and  pour  it 
upon  a  public  way.  If  he  does  this,  and 
through  the  operation  of  natural  causes  the 
water  freezes,  he  is  the  efficient  cause  in 
the  creation  of  a  nuisance,  and  is  liable  for 
whatever  damage  ensues  as  a  probable  con- 
sequence. Cavanagh  v.  Block,  192  Mass. 
63,  6  L.R.A.(N.S.)  310,  116  Am.  St.  Rep. 
220,  77  N.  E.  1027,  20  Am.  Neg.  Rep.  379: 
Hynes  v.  Brewer,  supra;  Leahan  v.  Coch- 
ran, 178  Mass.  560,  53  L.R.A.  891,  86  Am. 
St.  Rep.  506,  60  N.  E.  382.  There  was  evi- 
dence  tending  to  show  that  from  two  spouts 
on  the  defendant's  house,  one  about  11  feet 
from  the  street  line  and  the  other  nearer 
by  the  width  of  a  piazza,  water  was  col- 
lected from  the  roof  and  turned  upon  his 
concrete  walk,  and  by  the  natural  grade  of 
the  walk  flowed  to  the  sidewalk,  where  it 
froze  in  a  ridge  across  the  width  of  the 
public  walk  about  3  inches  in  thickness  in 
the  middle.  This  was  sufficient  to  warrant 
a  flnding  that  the  defendant  collected  the 
surface  water  in  an  artificial  course  and 
poured  it  upon  the  public  way  in  such  a 
manner  as  to  create  a  nuisance." 

In  Tremblay  v.  Harmony  Mills,  171  N. 
Y.  599,  64  N.  E.  501,  12  Am.  Neg.  Rep.  132. 
the  court,  distinguishing,  if  it  did  not  over- 
rule, Wenzlick  v.  McCotter,  87  N.  Y.  122, 
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41  Am.  Rep.  358,  and  Moore  v.  Gadsden, 
87  N.  Y.  84,  41  Am.  Rep.  362,  said:  "As- 
suming the  sufficiency  of  the  appellant's 
exception  to  raise  the  point,  wliich  may 
well  be  doubted,  the  question  presented  on 
this  appeal  is  whether  the  trial  court  erred 
in  instructing  the  jury  that,  if  the  defend- 
ant was  negligent  in  maintaining  a  leader 
from  the  roof  of  a  building  so  as  to  dis- 
charge water  on  the  sidewalk,  by  which 
ice  was  accumulated  thereon  and  the  walk 
rendered  dangerous,  the  plaintiff  was  en- 
titled to  recover.  *At  common  law  any  act 
or  obstruction  which  unnecessarily  incom- 
modes or  impedes  the  lawful  use  of  a  high- 
way by  the  public  is  a  nuisance.'  Angell, 
Highways,  §  223.  And  any  party  who  sus- 
tains a  private  or  peculiar  injury  there- 
from may  maintain  an  action  to  recover  the 
damages  sustained.  Wakeman  v.  Wilbur, 
147  N.  Y.  657,  42  N.  E.  341.  This  is  un- 
questionably the  general  rule.  That  the 
jury  could  have  found  that  the  discharge  of 
water  and  drippings  from  the  leader  in 
winter  weather,  when  the  water  so  dis- 
charged was  liable  to  freeze  and  form  ice, 
rendered  the  sidewalk  dangerous  and  con- 
stituted an  obstruction,  and  that  the  'le- 
fendant  was  negligent  in  not  carrying  his 
leader  under  the  sidewalk  to  the  carriage 
way  seems  to  me  quite  plain.  To  exonerate 
the  defendant  from  liability,  it  must  estab- 
lish one  of  two  propositions:  First,  that  it 
had  the  lawful  right  to  discharge  the  water 
which  it  had  collected  on  the  roof  of  its 
building  upon  the  highway  regardless  of  the 
effect  of  that  action  upon  the  highway;  or, 
second,  that  because  the  municipality  was 
liable  to  anyone  injured  by  the  defective 
character  of  its  highway,  no  action  could 
be  maintained  against  the  abutting  owner, 
though  his  act  may  have  created  the  danger 
or  defect.  I  think  that  neither  proposition 
can  be  sustained."  See  also  Loois  v.  Eu- 
reka Club,  37  App.  Div.  628,  66  N.  Y.  Supp. 
66;  Macauley  v.  Schneider,  9  App.  Div. 
279,  41  N.  Y.  Supp.  519 ;  New  York  v.  Dim- 
ick,  49  Hun,  241,  2  N.  Y.  Supp.  46;  Mc- 
Connell  v.  Bostelmann,  72  Hun,  238,  25  N. 
Y.  Supp.  390;  Thuringer  v.  New  York  C. 
&  H.  R.  R.  Co.  82  Hun,  33,  31  N.  Y.  Supp. 
419 — to  the  same  effect. 

The  supreme  court  of  Pennsylvania  rec- 
ognized the  same  rule  in  Brown  v.  White, 
202  Pa.  307,  58  L.R.A.  324,  51  Atl.  963, 
where  the  court  said :  "The  testimony  of  the 
plaintiff  showed  that  on  the  morning  of  the 
accident  there  was  a  continuous  ridge  of  ice 
extending  from  the  mouth  of  the  archway 
across  the  pavement  to  the  curb.  In  the 
center  of  the  ridge  it  was  from  3  to  5  inches 
thick  and  sloped  to  the  sides.  It  is  claimed 
by  the  plaintiff,  and  her  evidence  tended  to 
show,  that  this  accumulation  of  ice  was 
51  L.R.A.(N.S.) 


.  produced  by  the  water  which  passed  through 
I  the  defendant's  drainpipe  and  thence 
I  through  the  archway  to  the  pavement, 
where  it  froze.  This  action  was  brought 
by  the  plaintiff  to  recover  damages  for  the 
injuries  she  sustained  by  the  alleged  negli- 
gence of  the  defendant  in  causing  the  pave- 
ment to  be  obstructed  by  ice.  .  .  .  The 
second,  third,  and  fourth  assignments  com- 
plain of  the  court's  refusal  to  admit  testi- 
mony to  show  that  in  the  borough  of  Cham- 
bersburg  it  is  customary  to  drain  water 
from  lots,  roofs,  and  waste  pipes  for  domes- 
tic use  in  the  houses  of  the  borough,  over 
and  through  uncovered  drains  across  pave- 
ments to  the  gutters  in  the  street,  in  the 
same  manner  as  was  done  in  the  case  on 
trial.  The  learned  trial  judge  very  proper- 
ly sustained  the  objection  to  the  offers  and 
excluded  the  testimony." 

Benard  v.  Woonsocket  Bobbin  Co.  23  R.  I. 
581,  51  Atl.  209,  is  to  the  same  effect. 

The  rule  above  announced  is  nothing 
more  than  an  application  of  the  older  rule, 
which  declares  that  an  owner  of  land  has 
no  right  to  rid  his  land  of  surface  water 
by  collecting  it  in  artificial  channels  and 
discharging  it  through  or  upon  the  land 
of  an  adjoining  proprietor,  laid  down  by 
Gould  on  Waters,  §  271  and  recognized  by 
this  court  in  Picker  ill  v.  Louisville,  125 
Ky.  213,  100  S.  W.  873,  and  in  Johnson  v. 
Marcum,  162  Ky.  630,  153  S.  W.  959. 

The  only  case  we  have  found  which  seems 
to  be  out  of  harmony  with  the  prevailing 
doctrine  is  Jessup  v.  Bamford  Bros.  Silk 
Mfg.  Co.  66  N.  J.  L.  641,  58  h.RJL.  329,  88 
Am.  St.  Rep.  502,  51  AtL  147.  The  case 
is  not  directly  in  point,  and  five  justices 
dissented. 

From  these  authorities  it  follows  that 
the  property  holder,  in  conducting  the  wa- 
ter from  the  roof  of  his  house  to  the  side- 
walk, must  use  ordinary  care  not  to  cause 
an  obstruction  or  nuisance  by  which  per- 
sons lawfully  using  the  sidewalk,  and  in  the 
exercise  of  ordinary  care  upon  their  part» 
may  be  injured;  and  in  case  such  an  ob- 
struction or  nuisance  should  arise  suddenly 
or  unexpectedly,  it  is  the  landlord's  duty  to 
remove  the  obstruction  or  nuisance  as  soon 
as  he  has  knowledge  of  its  existence,  or 
could  have  had  such  knowledge  by  ttie  exer- 
cise of  ordinary  care.  In  the  case  at  bar 
the  petition  alleges  the  ice  had  remained 
upon  the  sidewalk  for  more  than  two  weeks 
before  the  accident,  and  to  the  knowledge 
of  the  appellees.  Clearly,  it  stated  a  case 
of  actionable  negligence,  and  the  demurrer 
to  the  petition  should  have  been  overruled. 

Since  the  petition  equally  charges  all 
of  the  defendants  with  the  negligent  acts 
complained  of,  and  it  has  not  yet  been 
made  to  appear  that  the  landlord  did  not 
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have  complete  control  ov«r  his  premises,  the 
demurrers  of  all  the  appellees  to  the  peti- 
tioii  should  have  been  overruled.  L^  v. 
McLaughlin,  8G  Me.  410,  26  L.R.A.  197,  30 
Ail.  65. 

Judgment  reversed  for  further  proceed- 
ings consistent  with  this  opinion. 
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WHITTAKER  CHAIN  TREAD  COM- 

PANY 

V. 

STANDARD   AUTO   SUPPLY   COMPANY. 

(216  Mass.  204,  103  N.  £.  696.) 

Accord  and  satisfaction  —  acceptance 
off  amonnt  acknowledged  to  be  dne 
"•  ixayment. 

Cashing  a  check  sent  in  payment  of  the 
portion  of  an  account  which  is  admitted  to 
be  duo  does  not  prevent  enforcement  of  the 
balance,  although  the  tender  is  on  condition 
that  it  shall  be  received  in  full  payment. 

(December  13,  1913.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  determination  by  the 
Supreme  Judicial  Court  of  an  action 
brought  to  recover  a  balance  claimed  to  be 
due  on  an  account  for  certain  goods  sold 
and  delivered  by  plaintiff  to  defendant. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  M.  Smith  for  plaintiff. 

Mr.  John  E,  Crowley  for  defendant. 

Iioring,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sold  and  delivered  to  the 
defendant  goods  to  the  amount  of  $80.03. 
The  defendant  undertook  to  return  a  part 
of  the  goods  sold,  of  the  value  of  $50.02. 
The  plaintiff  disputed  its  right  to  do  so  and 
refused  to  receive  the  goods  from  the  team- 
ster through  whom  the  defendant  undertook 


to  make  the  return.  While  matters  were  in 
this  condition  the  defendant  sent  the  plain- 
tiff a  check  for  $30.01,  which  was  admit- 
tedly due,  and  which  the  defendant  stated 
was  in  full  settlement  of  the  account.  The 
plaintiff  cashed  the  check  and  on  the  follow- 
ing day  notified  the  defendant  that  it  had 
done  so,  and  demanded  payment  of  $50.02, 
the  balance  claimed  by  it  to  be  due  after 
crediting  the  amount  of  the  check  as  a  pay- 
ment on  account.  The  judge  found  that  the 
defendant  had  no  right  to  return  the  goods 
which  it  attempted  to  return,  and  that  the 
plaintiff  was  entitled  to  recover  the  $50.02 
due  from  it  unless  it  was  barred  by  cash- 
ing the  check. 

Cases  in  which  debtors  have  undertaken 
to  force  a  settlement  upon  their  creditors 
by  sending  a  check  in  full  discharge  of  a 
disputed  account  have  given  rise  to  more 
than  one  question  upon  which  there  is  a 
conllict   in   the   authorities. 

in  Day  v.  McLea,  L.  R.  22  Q.  B.  Div. 
610,  68  L.  J.  Q.  B.  N.  S.  293,  60  L.  T.  N.  S. 
947,  37  Week.  Rep.  483,  53  J.  P.  632,  it 
was  decided  by  the  court  of  appeal  in  Eng- 
land that  a  creditor  who  cashes  a  check 
sent  in  full  settlement  is  not  barred  from 
contending  that  he  did  not  agree  to  take  it 
on  the  terms  on  which  it  was  sent  if  at 
the  time  he  accepts  it  he  says  that  he  takes 
it  on  account.  The  ground  of  that  decision 
was  that  to  make  out  the  defense  of  accord 
and  satisfaction  the  debtor  must  prove  an 
agreement  by  the  creditor  to  take  the  sura 
paid  in  settlement  of  the  account,  and 
that  if  the  creditor,  in  taking  the  check, 
notifies  the  debtor  that  he  accepts  it  on 
account,  and  that  he  refuses  to  accept  it 
in  full  settlement,  the  debtor,  as  matter  of 
law,  has  not  proved  an  agreement  on  the 
part  of  the  creditor  to  accept  the  check  in 
satisfaction  of  the  claim,  but  that  that 
question  must  be  decided  by  the  jury.  This 
doctrine  is  upheld  in  17  Harvard  Law  Re- 
view, at  page  469,  and  in  the  case  of 
Goldsmith  v.  Lichtenberg,  139  Mich.  163, 
102  N.  W.  627.  See  also  in  this  connection 
Krauser  v.  McCurdy,  174  Pa.  174,  34  Atl. 


Note. —  The  question  whether  the  accept- 
ance of  a  remittance  of  part  of  an  unliqui- 
dated or  disputed  claim,  accompanied  with 
a  statement  that  it  is  "in  full/'  operates 
as  an  assent  to  its  receipt  in  full  payment, 
Is  considered  in  the  notes  to  Canadian  Fish 
Co.  ▼.  McShanc,  14  L.R.A.(N.S.)  443,  and 
Barham  v.  Bank  of  Delight,  27  L.R.A.(N.S.) 
4.39;  and  see  later  cases  in  this  series: 
Nfatheney  v.  Eldorado,  28  L.R.A.(N.S.) 
©80:  Scheffenacker  v.  Hoopes,  29  L.RJl. 
(N.S.)  20.5;  Seeds  Grain  &  Hay  Co.  v.  Con- 
ger, 32  L.R.A.(N.S.)  380;  and  Bassick  Gold 
Mine  Co.  v.  Beardslcy,  33  L.R.A.(N.S.) 
852. 

The  question  whether  a  pavment  of  a 
51  L.R.A.(N.S.) 


part  of  a  liquidated  and  undisputed  debt  is 
a  consideration  for  the  discharge  of  the 
whole  is  considered  in  the  notes  to  Fuller  v. 
Kemp,  20  L.R.A.  785;  Melroy  v.  Kemmerer, 
11  L.R.A.(N.S.)  3018;  and  Ex  parte  Zeig- 
ler.  21  L.R.A.(N.S.)    1005. 

For  acceptance  of  partial  allowance  of 
claim  by  public  body  as  an  accord  and  satis- 
faction,* see  note  to  Paulson  v.  Ward  County, 
42  L.R.A.(N.S.)  Ill;  and  later  case,  Wolfe 
V.  Humboldt  County,  46  L.R.A.(N.S.)   762. 

For  acceptance  of  principal  sum  as  af- 
fecting right  to  interest,  see  note  to  Ben- 
nett V.  Federal  Coal  k  Coke  Co.  40  L.R.A. 
(N.S.)  588. 
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518;  Kifltler  t.  Indianapolis  k  St.  L.  R.  Co. 
88  Ind.  460. 

But  the  true  rule  is  to  the  contrary. 
The  true  rule  is  put  with  accuracy  in  Kas- 
soiy  V.  Tomlinson,  148  N.  Y.  326,  331,  51 
Am.  St.  Rep.  695,  42  N.  E.  715,  716,  in 
these  words:  *'The  plaintiff  could  only 
accept  the  money  as  it  was  offered,  which 
was  in  satisfaction  of  his  demand.  He 
could  not  accept  the  benefit  and  reject  the 
condition,  for  if  he  accepted  at  all  it  was 
cum  onere.  When  he  indorsed  and  collect- 
ed the  check  referred  to  in  the  letter  ask- 
ing him  to  sign  the  inclosed  receipt  in  full, 
it  was  the  same,  in  legal  effect,  as  if  he 
had  signed  and  returned  the  receipt,  be- 
cause acceptance  of  the  check  was  a  con- 
clusive election  to  be  bound  by  the  condi- 
tion upon  which  the  check  was  offered." 
And  to  that  effect  is  the  weight  of  author- 
ity. Nassoiy  v.  Tomlinson,  148  N.  Y.  326, 
51  Am.  St.  Rep.  695,  42  N.  E.  715;  Wash- 
ington Natural  Gas  Co.  v.  Johnson,  123  Pa. 
576,  10  Am.  St.  Rep.  553,  16  Atl.  799,  16 
Mor.  Min.  Rep.  165;  T.  M.  Partridge  Lum- 
ber Co.  V.  Phelps-Burruss  Lumber  &  Coal 
Co.  91  Neb.  396,  136  N.  W.  65;  Neely  v. 
Thompson,  68  Kan.  193,  75  Pac.  117;  Hull 
V.  Johnson,  22  R.  I.  66,  46  Atl.  182;  Cun- 
ningham y.  Standard  Constr.  Co.  134  Ky. 
198,  119  S.  W.  765;  Canton  Union  Coal 
Co.  V.  Parlin  &  0.  Co.  215  111.  244,  106 
Am.  St.  Rep.  162,  74  N.  E.  143;  Petit  v. 
Woodlief,  115  N.  C.  120,  20  S.  E.  208; 
Pollman  &  Bros.  Coal  &  Sprinkling  Co.  v. 
St.  Louis,  145  Mo.  651,  47  S.  W.  563;  Pot- 
ter V.  Douglass,  44  Conn.  541;  Cooper  v. 
Yazoo  &  M.  Valley  R.  Co.  82  Miss.  634, 
35  So.  162;  Barham  y.  Kizzia,  100  Ark. 
251,  140  S.  W.  6;  Thomas  v.  Columbia 
Phonograph  Co.  144  Wis.  470,  129  N.  W. 
522 ;  Sparks  v.  Spaulding  Mfg.  Co.  —  Iowa, 
— ,  139  N.  W.  1083.  See  also  in  this  con- 
nection McDaniels  v.  Bank  of  Rutland,  29 
Vt.  230,  70  Am.  Dec.  406;  Button  v.  Stod- 
dart,  83  Ind.  539;  Creighton  v.  Gregory, 
142  Cal.  34,  75  Pac.  569. 

Indeed,  the  decision  in  Day  v.  McLea,  ubi 
supra,  was  explained  by  the  court  of  ap- 
peal in  the  recent  case  of  Hirachand  Pun- 
amchand  v.  Temple  [1911]  2  K.  B.  330, 
80  L.  J.  K.  B.  N.  S.  1165,  105  L.  T.  N.  S. 
77,  27  Times  L.  R.  430,  55  Sol.  Jo.  519, 
and  made  to  rest  not  on  the  lack  of  agree- 
ment, but  on  the  lack  of  consideration. 

But  in  cases  (like  the  case  at  bar)  where 
there  is  a  dispute  as  to  the  amount  due 
under  a  contract,  and  payment  of  an 
amount  which  he  (the  debtor)  admits  to 
be  due  (that  is  to  say,  as  to  which  there 
is  no  dispute)  is  made  by  the  debtor  in 
discharge  of  the  whole  contract,  further 
and  other  questions  arise. 

The  question  whether  the  creditor  who, 
51  L.R.A.fN.S.) 


I  under  these  circumstances,  accepts  such  a. 

^  payment,  protesting  that  he  takes  it  on 
account,  is  or  is  not  barred,  is  a  question 
upon  which  again  the  authorities  are  in 
conflict.  It  was  held  in  the  following  cases- 
that  a  creditor  in  such  a  case  is  barred: 
Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  51 
Am.  St.  Rep.  695,  42  N.  E.  715;  Ostrander 
V.  Scott,  161  111.  339,  43  N.  E.  1089;  Tan- 
ner V.  Merrill,  108  Mich.  58,  31  L.RJ^- 
171,  62  Am.  St.  Rep.  687,  65  N.  W.  664; 
Neely  v.  Thompson,  68  Kan.  193,  75  Pac. 
117;  Treat  v.  Price,  47  Neb.  875,  66  N.  W. 
834;  Hull  v.  Johnson,  22  R.  I.  66,  46  Atl. 
182;  Cunningham  y.  Standard  Ck)nstr.  Co. 
134  Ky.  198,  119  S.  W.  765;  Pollman  A 
Bros.  Coal  &  Sprinkling  Co.  v.  St.  Louis, 
145  Mo.  651,  47  S.  W.  563.  See  also  in 
this  connection  Chicago,  M.  &  St.  P.  R. 
Co.  V,  Clark,  178  U.  S.  353,  44  L,  ed.  1099, 
20  Sup.  Ct.  Rep.  924.  But  in  the  following 
cases  it  was  held  that  he  was  not  barred: 
Dcmeules  v.  Jewel  Tea  Co.  103  Minn.  150, 
14  L.R.A.(N.S.)  954,  123  Am.  St.  Rep. 
315,  114  N.  W.  733;  Seattle,  R.  &  S.  R. 
Co.  V.  Seattle-Tacoma  Power  Co.  63  Wash. 
639,  116  Pac.  289;  Prudential  Ins.  Co.  v. 
Cottingham,  103  Md.  319,  63  Atl.  359.  See 
also  in  tliis  connection  Chrystal  y.  Gerlach, 
25  S.  D.  128,  125  N.  W.  633;  Robinson  ▼. 
Leatherbee  Tie  &  Lumber  Co.  120  Ga.  901, 
48  S.  E.  380;  Walston  v.  F.  D.  Calkins  Co. 
119  Iowa,  150,  93  N.  W.  49;  Weidner  v. 
Standard  Life  &  Acci.  Ins.  Go.  130  Wis. 
10,  110  S.  W.  246;  Louisville,  N.  A.  A  C. 
R.  Co.  V.  Helm,  109  Ky.  388,  59  S.  W.  323. 
The  decision  in  most  of  these  cases  was 
made  to  turn  upon  the  question  whether 
payment  of  the  amount  admitted  to  be  due 
without  dispute  did  or  did  not  constitute 
a  valid  consideration  for  the  discharge  of 
the  balance  of  the  debt  about  which  there 
was  a  dispute.  If  that  were  the  only  ques- 
tion involved  in  the  case  at  bar,  it  would 
be  necessary  to  consider  whether  Tuttle  y. 
Tuttle,  12  Met.  551,  46  Am.  Dec.  701.  is 
in  conflict  with  the  well-settled  law  of  the 
commonwealth  that  a  promise  to  pay  one 
for  doing  that  which  he  was  under  a  prior 
legal  duty  to  the  promise  to  do  is  not 
binding  for  want  of  a  valid  consideration. 
The  cases  are  collected  in  Parrot  v.  Mexi- 
can C.  R.  Co.  207  Mass.  184,  194,  34  L.R.A. 
(N.S.)    261,  93  N.  E.  590. 

Tuttle  v.  Tuttle,  ubi  supra,  was  a  case 
in  which  the  holder  of  a  note  made  an 
express  agreement  to  forego  a  claim  which 
he  had  made  to  interest  on  the  note  in  con- 
sideration of  payment  of  the  balance  of  the 
principal,  then  unpaid.  It  was  a  question 
whether  he  was  entitled  to  interest,  but 
there  was  no  question  of  his  right  to  the 
principal.  It  was  held  that  this  agreement 
was  a  bar  to  any  claim  for  interest  on  the 
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note.  There  was  no  discussion  in  the  opin- 
ion as  to  the  lack  or  validity  of  a  con- 
sideration. But  the  point  was  involved  in 
the  decision. 

In  the  case  at  bar  there  was  no  express 
agreement  by  the  creditor  to  forego  the 
balance  of  his  claim  on  receiving  payment 
of  the  amount  admitted  without  dispute  to 
be  due.  The  only  way  in  which  such  an 
agreement  can  be  made  out  in  the  case  at 
bar  is  on  the  ground  that  the  plaintiff  had 
to  take  the  check  sent  him  on  the  condition 
on  which  it  was  sent,  and  that  by  cashing 
the  check  he  elected  to  accept  the  condition, 
and  so  took  the  part  admittedly  due  in 
full  discharge  of  the  whole  debt.  But  while 
the  doctrine  of  election  is  sound  where  a 
check  is  sent  in  full  discharge  of  a  claim 
no  part  of  which  is  admitted  to  be  due,  it 
does  not  obtain  where  a  debtor  undertakes 
to  make  payment  of  what  he  admits  to  be 
due,  conditioned  on  its  being  accepted  in 
discharge  of  what  is  in  dispute.  Such  a 
condition,  under  those  circumstances,  is 
one  which  the  debtor  has  no  right  to  im- 
pose, and  for  that  reason  is  void.  In  such 
a  case  the  creditor  is  not  put  to  an  election 
to  refuse  the  payment  or  to  take  it  on  the 
condition  on  which  it  is  offered.  He  can 
take  the  payment  admittedly  due  free  of 
the  void  condition  which  the  debtor  has 
sought  to  impose.  Take  an  example:  Sup- 
pose the  defendant  had  agreed  to  deliver 
to  the  plaintiff  a  stipulated  quantity  of 
iron  for  a  stipulated  price  during  each 
month  of  the  year,  and  after  six  months 
the  market  price  of  iron  was  double  that 
stipulated  for  in  the  contract.  Suppose 
further  that  the  defendant,  on  the  seventh 
month,  sent  the  stipulated  amount  of  iron, 
but  on  condition  that  the  plaintiff  should 
pay  double  the  stipulated  price,  can  there 
be  any  doubt  of  the  plaintiff's  right  to  re- 
tain the  iron  without  paying  the  double 
price?  That  is  to  say,  can  there  be  any 
doubt  that  the  condition  which  required 
the  plaintiff  to  pay  double  the  contract 
price  for  the  instalment  sent  was  void,  and 
that  the  plaintiff,  under  those  circum- 
stances, is  not  put  to  an  election,  but  can 
keep  the  iron  under  the  contract?  There 
can  be  no  doubt  on  that  question  in  our 
opinion;  and  in  our  opinion  the  principle 
of  law  governing  that  case  governs  the  case 
at  bar,  where  the  debtor  undertook  without 
right  to  impose  upon  a  payment  of  what 
admittedly  was  due  a  void  condition  that 
it  be  received  in  full  discharge  of  what  was 
in  dispute. 

It  follows  that  in  accepting  the  check  in 
the  case  at  bar  as  a  payment  on  account, 
the  plaintiff  was  within  its  rights^  and  that 
it  has  not  agreed  to  accept  it  in  full  settle- 
ment of  the  balance  of  the  account.  By 
51  L.R.A.(N.S.) 


the  terms  of  the  report  judgment  is  to  be 
entered  for  the  plaintiff  in  the  sum  of 
$50.02,  with  interest  from  the  20th  day  of 
October,  1911;  and  it  is  so  ordered. 


MICHIGAN  SUPREAIB  COURT. 

CATHERINE  L.  ERNST 

V. 

PETER  ERNST,  Appt. 

(—  Mich.  — ,  144  N.  W.  513.) 

Estoppel  —  quitclaim  —  after-acquired 
title. 

1.  A  quitclaim  deed  by  a  woman  of  land 
held  by  herself  and  her  husband  by  entire- 
ties does  not  pass  the  property  when  the 
title  vests  in  her  by  the  death  of  her  hus- 
band. 

Lien  —  quitclaim  of  land  held  by  en- 
tireties. 

2.  A  quitclaim  deed  by  a  woman  of  land 
held  by  herself  and  her  husband  by  entire- 
ties creates  no  lien  on  the  property  in  favor 
of  the  grantee. 

Cloud  on  title  —  removal  —  retention  of 
consideration. 

3.  A  quitclaim  deed  by  a  woman  of  land 
held  by  herself  and  her  husband  by  entire- 
ties will  not  be  canceled  as  a  cloud  on  title 
after  the  title  vests  in  her  by  her  husband's 
death  until  she  returns  the  consideration 
which  she  received  for  the  conveyance. 

(December  20,  1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  St.  Clair  County 
in  favor  of  complainant  in  a  suit  to  remove 
a  cloud  from  the  title  of  lands  owned  by 
complainant  and  her  husband  as  tenants  by 
entirety.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walsh  &  Walsh  and  C.  L. 
Benedict,  for  appellant: 

A  court  of  equity  has  power  to  decree 
an  equitable  lien  upon  the  land  in  question 
for  the  amount  paid  by  Peter  Ernst  to 
Mrs.  Ernst  as  consideration  for  the  deed 
thereof. 

Rhead  v.  Hounson,  46  Mich.  243,  9  N.  W. 
267;  Walker  v.  Cady,  106  Mich.  21,  63  N. 
W.  1005 ;  G.  F.  Sanborn  Co.  v.  Alston,  153 
Mich.  456,  116  N.  W.  1099,  117  N.  W.  625; 
Leary  v.  Corvin,  181  N.  Y.  222,  106  Am. 


Note.  —  As  to  effect  of  quitclaim  deed 
upon  after-acquired  title,  see  note  to  Mosier 
V.  Carter,  35  L.R.A.fN.S.)  1182. 

As  to  effect  of  one  spouse  joining  in  the 
execution  of  the  other's  deed  or  mortgage, 
to  convey  the  former's  separate  property  In- 
cluded in  the  deed,  see  note  to  W.  F.  Taylor 
Co.  v.  Sample,  28  L.R.A.(N.S.)    289. 
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St.  Rep.  542,  73  N.  £.  984,  2  Ann.  Caa. 
664;  Smith  v.  Smith,  51  Hun,  164,  4  N. 
Y.  Supp.  669;  Hughes  v.  MuUaoey,  92 
Minn.  485,  100  N.  W.  217;  Kelly  v.  Kelly, 
54  Mich.  48,  19  N.  W.  680;  Van  Zandt  v. 
Brantley,  16  Tex.  Civ.  App.  420,  42  S.  W. 
617;  Phelps  v.  Kuntz,  —  N.  J.  Eq.  — ,  76 
Atl.  237;  Foster  v.  Eoff,  —  Tex.  Civ.  App. 
— ,  47  S.  W.  399;  North  v.  Bunn,  128  N.  C. 
196,  38  S.  E.  814;  Glass  v.  Hampton,  —  Ky. 
— ,  122  S.  W.  803;  Nixdorf  v.  Blount,  111 
Va.  127,  68  S.  E.  258 ;  Greer  v.  Vaughan,  96 
Ark.  624,  132  S.  W.  456;  Gilmore  v.  O'^eil, 
—  Tex.  Civ.  App.  — ,  139  S.  W.  1162;  Me- 
Kinney  v.  Minnehaha  County,  17  S.  D.  407, 
97  N.  W.  15;  Asher  v.  Brock,  95  Xy.  270, 
24  S.  W.  1070;  Pass  v.  Brooks,  125  N.  C. 
129,  34  S.  E.  228;  Myers  v.  Myers,  47  W. 
Va.  487,  35  S.  E.  868;  Chandler  v.  Ward, 
188  111.  322,  58  N.  E.  919;  Bollnow  v. 
Roach,  210  III.  364,  71  N.  E.  454;  Leach  v. 
Leach,  4  Ind.  628,  58  Am.  Dec.  642;  Everett 
V.  Mansfield,  78  C.  C.  A.  188,  148  Fed.  374, 
8  Ann.  Cas.  956;  Selkir  v.  Klein,  50  Misc. 
194,  100  N.  Y.  Supp.  449;  Occidental  Real- 
ty  Co.  V.  Palmer,  117  App.  Div.  505,  102 
N.  Y.  Supp.  648;  Gayle  v.  Troutman,  31 
Ky.  L.  Rep.  718,  103  S.  W.  342;  Elterman 
v.  Hyman,  192  N.  Y.  113,  127  Am.  St.  Rep. 
862,  84  N.  E.  937,  15  Ann.  Cas.  819;  De- 
lano V.  Saylor,  —  Ky.  — ,  113  S.  W.  888; 
Elliott  V.  Walker,  145  Ky.  71,  140  S.  W. 
51;  Hough  V.  Fink,  —  Tex.  Civ.  App.  — , 
141  S.  W.  147;  Cleland  v.  Clark,  123  Mich. 
179,  81  Am.  St.  Rep.  161,  81  N.  W.  1086; 
Pom.  Eq.  Jur.  §  380. 

The  court  should  not  grant  the  relief 
asked  for  by  the  complainant,  except  upon 
the  condition  that  she  do  equity  by  refund- 
ing to  defendant  the  amount  he  paid  her, 
with  interest.  When  she  asks  that  this 
deed  be  canceled  and  set  aside  without  ten* 
dering  a  return  of  the  consideration  there- 
for, she  does  not  come  with  clean 
hands. 

Jenkinson  v.  Auditor  General,  104  Mich. 
34,  62  N.  W.  163;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Wood,  115  Mich.  444,  74  N.  W, 
656;  Aztex  Cooper  Co.  v.  Auditor  General, 
128  Mich.  615,  87  N.  W.  895. 

The  court  should  enter  a  decree  deter- 
mining that  the  complainant  owes  th*e  de- 
fendant the  sum  paid  as  consideration  for 
the  deed,  with  interest. 

Koch  V.  Bird,  174  Mich.  594,  140  N.  W. 
919. 

Mr.  Elmer  K.  Stockwell,  for  appellee: 

At  the  time  complainant  gave  the  deed 
to  defendant,  she  had  no  title  she  could 
convey  by  her  sole  act,  neither  could  she 
encumber  it  in  any  way. 

Vinton  v.  Beamer,  56  Mich.  559,  22  N.  W. 
40;  Re  Lewis,  85  Mich.  340,  24  Am.  St. 
Rep.  94,  48  N.  W.  580:  Navlor  v.  Minock, 
61  L.R.A.(N.S.) 


96  Mich.  182,  35  Am.  St.  Rep.  595,  53  X. 
W.  664. 

A  purchaser  under  a  quitclaim  deed  ob- 
tains no  better  title  than  that  held  by  hia 
grantor. 

Hughes  V.  Jordan,  118  Mich.  27,  76  N.  W. 
134. 

A  quitclaim  deed  does  not  convey  the 
md  itself,  but  merely  the  grantor's  inter- 
est therein;  and  therefore,  a  subsequently 
acquired  title  does  not  pass  to  the  grantee. 

9  Am.  A  Eng.  Enc.  Law,  2d  ed.  106; 
Frost  V.  Missionary  Soc.  56  Mich.  69,  22 
N.  W.  189;  Fay  v.  Wood,  65  Mich.  394,  32 
N.  W.  614;  Gadsby  t.  Monroe,  Ho  Mich. 
282,  73  N.  W.  367. 

Kohn,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  of  complaint  is  filed  in  this  cause 
for  the  purpose  of  removing  a  cloud  from 
the  title  of  lands  which,  on  the  9th  day  of 
December,  1881,  were  owned  by  the  com- 
plainant and  her  husband,  Frederick  W. 
Ernst,  as  tenants  by  entirety.  On  that  day 
the  complainant  executed  to  the  defendant 
and  cross  complainant,  her  stepson,  a  quit- 
claim deed  of  the  land,  for  which  he  gave 
her  $175.  Mrs.  Ernst  and  her  husband 
occupied  the  land  up  to  the  date  of  her 
husband's  death,  January  26^  1910,  and 
she  is  still  in  possession  through  a'  tenant. 
She  claims  that  she  obtained  the  $176  as  a 
loan,  for  which  she  gave  the  deed  as  se- 
curity, and  that  she  repaid  the  loan  in 
1893  by  conveying  other  property  to  the  de- 
fendant. It  is  the  claim  of  the  defendant 
and  cross  complainant  that  he  purchased 
the  interest  of  Mrs.  Ernst  in  the  land  de- 
scribed in  the  quitclaim  deed,  and  as  a 
consideration  gave  her  the  $175.  In  his 
cross  bill  he  asks  thr  court  to  decree  that 
this  deed  placed  him  in  the  same  position 
as  to  the  title  to  the  land  as  that  in  which 
Mrs.  Ernst  stood  before  the  deed  was  given, ' 
and  that  on  the  death  of  Frederick  W. 
Ernst  he  became  the  sole  owner.  He  fur- 
ther asks  that,  if  the  deed  did  not  convey 
legal  title  to  the  land,  tne  court  find  that 
it  created  an  equitable  lien  which  became 
enforceable  on  the  death  of  Frederick  W. 
Ernst.  The  circuit  judge  held  that,  under 
the  decisions  of  this  court,  "the  quitclaim 
deed   of  December  9,   1881,     .     .  con- 

veyed no  present  title,  because  Mrs.  Ernst 
had  no  title  that  she  could  convey  by  her 
sole  act.  Neither  could  she  create  an  en« 
cumbrance  in  this  way."  Vinton  v.  B-  vmer, 
55  Mich.  559,  22  N.  W.  40;  Re  Lewis,  85 
Mich.  340,  24  Am.  St.  Rep.  94,  48  N.  W. 
580;  Naylor  v.  Minock,  96  Mich.  182,  35 
Am.  St.  Rep.  596,  66  N.  W.  664.  He  made 
the  following  supplementary  findings  of 
facts,  which  an  examination  of  this  record 
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•hows  are  fully  warranted  by  the  evidence: 
**  First,  that  the  quitclaim  deed  from  Cath- 
erine L.  Ernst  to  Peter  Ernst,  executed  in 
December,  1881,  was  intended  by  the  par- 
ties as  a  conveyance  of  the  interest  Cath- 
erine L.  Ernst  had  in  the  land  herein  de- 
scribed to  Peter  Ernst;  second,  at  the  time 
of  the  execution  of  the  quitclaim  deed  de- 
scribed in  the  first- paragraph  of  this  find- 
ing, Peler  Ernst  paid  Catherine  L.  Ernst 
the  sum  of  $175,  as  a  consideration  for  the 
interest  which  they  supposed  the  deed  con- 
veyed, which  sum  has  not  been  repaid  to 
Peter  Ernst."  The  circuit  judge  held  the 
deed  void,  and  made  a  decree  granting  the 
prayer  of  complainant's  bill.  Counsel  for 
defendant  and  cross-complainant  concede 
in  this  court  that  the  deed  is  void,  but  con- 
tend that  an  equitable  lien  for  the  amount 
paid  by  the  defendant  to  the  complainant 
should  be  decreed,  and,  in  the  event  that 
this  cannot  be  done,  that  the  payment  of 
this  sum  by  the  complainant  to  the  defend- 
ant be  made  a  condition  precedent  to  grant- 
ing relief  to  the  complainant. 

The  quitclaim  deed  did  not  convey  the 
land  itself,  but  merely  the  interest  which 
the  grantor  had  therein,  and  the  purchaser 
under  this  deed  did  not  obtain  any  better 
title  than  that  held  by  the  grantor.  Hughes 
V.  Jordan,  118  Mich.  27,  76  N.  W.  134. 
And  it  necessarily  follows  that  a  subse- 
quently acquired  title  did  not  pass  to  the 
grantee.  Frost  t.  Missionary  Soc.  66  Mich. 
62,  22  N.  W.  189;  Fay  t.  Wood,  66  Mich. 
390,  32  N.  W.  614;  Gadsby  v.  Monroe,  116 
Mich.  282,  73  N.  W.  367. 

The  complainant,  at  the  time  she  gave 
the  deed,  had  no  right,  title,  or  interest  in 
the  land  which  she  could,  by  her  sole  act,, 
encumber  in  any  way;  and  to  hold  that  the 
defendant  obtained  an  equitable  lien  at  the 
time  of  taking  the  deed  would,  in  efi'ect,  be 
giving  him  a  mortgage,  which  it  is  clear  she 
could  not  do.  He  does  not  claim  that  he 
was  defrauded  or  deceived,  and,  according 
to  his  own  version,  he  knew  the  kind  of 
deed  he  received  and  was  willing  to  accept 
it.  The  circuit  judge  was  correct  in  hold- 
ing that  no  equitable  lien  was  established. 

The  complainant,  however,  has  come  into 
a  court  of  equity  for  relief,  and  under  the 
familiar  axiom  that  he  who  seeks  equity 
must  do  equity,  it  does  seem  that  relief 
should  not  be  granted  complainant  without 
requiring  her  to  repay  what  has  been  paid 
her.  We  are  satisfied  that  she  received  the 
$175,  and  has  not  repaid  the  sum  to  the 
defendant,  as  found  by  the  circuit  judge. 
The  relief  she  prays  for  should  be  made 
conditional  upon  repayment  by  her  to  the 
defendant  of  the  $175  and  interest  thereon 
at  the  legal  rate  from  the  time  of  the  pay- 
ment. 
51  LJ{Jk.(N.S.) 


The  decree  of  the  court  below  will  be 
modified  accordingly,  with  costs  to  the  de- 
fendant. 


MISSISSIPPI  SUPREME  COURT. 

UNDERWRITERS   AT   LLOYD'S   INSUR- 

ANCE  COMPANY,  Appt., 

v. 

VICKSBURG  TRACTION  COMPANY. 

(—  Miss.  — ,  63  So.  455.) 

Judgment  —  separate  suits  for  injury 
to  person  and  property. 

An  insurer  of  an  automobile  who  had,  in 
accordance  with  a  provision  of  the  policy, 
become  subrogated  to  the  claim  of  the  owner 
for  damages  thereto  against  a  street  rail- 
way company  before  the  institution  by 
such  owner  of  a  suit  for  personal  injuries 
growing  out  of  the  same  accident,  in  which 
a  judgment  has  been  recovered,  is  not  pre- 
cluded thereby  from'  maintaining  an  ac- 
tion. 

(December  8,  1013.) 

Note,  —  Injury  'both  to  person  and  to 
property  at  the  aanie  time  as  conatU 
tuting  more  tJian  one  cause  of  ac* 
tion. 

The  question  here  considered  was  treated 
in  the  notes  to  King  v.  Chicago,  M.  &  St. 
P.  R.  Co.  50  L.R.A.  161,  and  Ochs  v.  Public 
Service  R.  Co.  36  L.R.A.(N.S.)  240.  A 
search  has  disclosed  but  one  later  case. 

In  Schermerhorn  y.  Los  Angeles  P.  R. 
Co.  18  Cal.  App.  454,  323  Pac.  351,  where 
the  plaintiff  had  suffered  personal  injuries 
and  damage  to  his  automobile  through  a 
collision  with  defendant's  car,  it  was  argued 
that  where  damage  has  been  caused  to  the 
person  and  property  of  an  individual  by 
the  same  tortious  act  of  another,  separate 
actions  cannot  be  brought  to  recover  for 
the  different  damages  resulting;  but  it  was 
held  that  the  fact  that  the  plaintiff  had 
previously  recovered  a  judgment  which  had 
been  satisfied,  for  the  injury  to  his  auto- 
mobile, did  not  preclude  him  from  main- 
taining an  action  to  recover  for  his  personal 
injuries,  it  being  held  that  §  427  of  the  Code 
of  Civil  Procedure,  providing  that  the  plain- 
tiff may  unite  several  causes  of  action  where 
they  arise  out  of  "(6)  injuries  to  person, 
(7)  injuries  to  property,"  and  providing 
further  that  "the  causes  of  action  so  united 
must  belong  to  one  only  of  these  classes,'' 
although  it  authorizes  several  causes  of  ac- 
tion for  injuries  to  the  person  to  he  united, 
or  several  causes  for  injuries  to  property* 
does  not  authorize  the  uniting  of  actions  for 
injuries  to  the  person  and  to  property. 

See  also  Kimball  v.  Louisville  &  N.  R.  Co. 
04  Miss.  396,  48  So.  230,  set  out  by  the 
court  in  Undepwriters  at  Lloyd's  Ins. 
Co.  v,  VicKSBUBQ  Traction  Co. 

J.  T.  W. 
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APPEAL  by  plaintiif  from  a  judgment  of 
the  Circuit  Court  for  Warren  County 
.overruling  a  demurrer  to  the  answer  in  an 
action  brought  to  recover  damages  for  in- 
juries to  an  automobile  which  had  been  in- 
sured by  plaintiff  under  a  policy  providing 
for  subrogation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  X.  Vick  Robblns  for  appellant. 

Messrs.  Hirsh,  Dent,  A  Landau  for  ap- 
pellee. 

Reed,  J.,  delivered  the  opinion  of  the 
court : 

F.  E.  O'Neil,  on  September  5,  1909,  while 
driving  his  automobile  along  the  streets  of 
Vioksburg  and  crossing  the  tracks  of  the 
Vicksburg  Traction  Company,  was  struck 
by  an  electric  car.  His  automobile  was 
damaged  and  he  was  injured  in  his  person. 
He  held  a  policy  of  insurance  on  the  auto- 
mobile in  the  appellant  company,  dated 
August  2,  1909.  Pursuant  to  this  policy, 
on  November  26,  1909,  in  consideration  of 
the  payment  by  appellant  of  the  amount  of 
the  policy,  as  required  thereby,  Mr.  O'Neil 
executed  to  appellant  an  article  of  sub- 
rogation, in  accordance  with  the  terms  of 
the  policy,  whereby  he  assigned  to  appel- 
lant all  of  his  right,  claim,  and  interest 
against  appellee  for  damages  to  his  automo- 
bile. In  the  policy  is  the  following  provi- 
sion: "In  case  of  payment  of  loss  under 
this  policy,  these  assurers  shall  be  subro- 
gated, to  the  amount  of  such  payment,  to 
all  rights  of  recovery  for  such  loss  by  the 
assured  against  persons,  corporations,  or 
estates;  and  the  assured  shall  execute  all 
papers  requited,  and  shall  co-operate  with 
these  assurers  to  secure  these  assurers  such 
rights." 

On  December  16,  1909,  Mr.  O'Xeil 
brought  suit  against  appellee  for  personal 
injuries  sustained  by  him  in  the  collision, 
and  recovered  a  judgment.  Appellant,  as 
assignee  of  O'Neil,  afterward  brought  the 
present  suit  against  appellee  to  recover  for 
damages  to  the  automobile.  Appellee  plead- 
ed as  a  bar  to  the  action  that  appellant's 
claim  for  damages  was  rea  judicata  because 
of  the  recovery  by  O'Neil  from  appellee  in 
the  suit  for  injuries  to  his  person  sustained 
in  the  collision,  claiming  that  all  injuries 
from  the  collision  constituted  only  one 
cause  of  action,  and  could  not  be  split  so 
that  separate  suits  could  be  brought  for  the 
injuries  to  his  person  and  for  damages  to 
his  automobile.  A  demurrer  interposed 
by  appellant  to  appellee's  plea  was  over- 
ruled by  the  court,  and  from  such  action 
this  appeal  is  taken. 

:a  l.r.a.(N.s.) 


It  is  contended  by  appellee  that  this  case 
is  controlled  by  the  decision  of  this  court 
in  the  case  of  Kimball  v.  Louisville  &  N. 
R.  Co.  94  Miss.  396,  48  So.  230.  Therein 
Kimball  recovered  a  judgment  against  the 
railroad  company  for  damages  done  to  his 
horse  and  wagon  while  he  was  attempting 
to  drive  across  a  track  of  the  company  at 
a  public  crossing  in  Biloxi.  After  judg- 
ment had  been  fully  satisfied,  he  brought 
suit  to  recover  for  injuries  sustained  to  his 
person  in  the  same  collision.  The  court  de- 
cided that  he  could  not  maintain  the  second 
action;  that  the  injury  to  himself  and  his 
property  was  by  the  same  tortious  act,  and 
gave  rise  to  but  a  single  cause  of  action; 
that  the  different  injuries  were  merely  sepa- 
rate items  of  damages;  and  that  he  was 
not  permited  to  split  up  his  cause  of  action. 

We  see  a  difference  between  this  case  and 
the  Kimball  Case.  Mr.  Kimball  brought 
both  suits  against  the  railroad  company. 
The  entire  cause  of  action  was  in  him  when 
he  liled  his  first  suit  for  damages  done  his 
personal  property,  and  when  he  sued  to  re- 
cover for  injuries  to  his  person.  He  him- 
self split  his  cause  of  action,  which  all 
along  was  wholly  in  him.  This  is  not  so 
in  the  case  now  before  us.  Mr.  O'Neil  had 
assigned  all  of  his  right  and  interest 
against  the  tr^^ction  company  for  damages 
to  his  automobile  before  he  filed  suit  for 
personal  injuries.  When  the  suit  was  en- 
tered by  him,  he  had  no  cause  of  action 
against  the  company  for  damages  to  the  au- 
tomobile. This  disposition  by  him  of  his 
right  to  damages  to  the  automobile  was 
in  pursuance  of  a  policy  of  insurance  writ- 
ten for  him  by  appellant  company.  It  was 
in  accordance  with  an  agreement  executed 
by  him  to  make  such  transfer,  whereby 
appellant  would  be  subrogated  to  all  of  his 
rights  to  recover. 

Appellant  had  an  equitable  interest  in 
the  automobile  at  the  time  of  the  collisicm 
by  reason  of  having  written  the  policy  of 
insurance.  When  it  was  damaged,  then,  by 
virtue  of  the  contract  of  insurance  and  the 
article  of  subrogation,  appellant  had  such 
an  interest  in  the  claim  for  damages.  This 
interest  became  a  right  to  sue  at  law  when 
appellant  paid  to  Mr.  O'Neil  the  amount 
owing  him  for  loss  under  the  policy  and  re- 
ceived from  him  assignment  of  his  claim 
and  was  subrogated  to  his  right  to  recover 
for  damages.  Therefore,  when  the  suit  was 
filed  by  Mr.  O'Neil  on  December  16,  1909, 
against  appellee,  the  cause  of  action  for 
recovery  for  injuries  sustained  to  his  per- 
son was  in  Mr.  O'Neil,  and  the  cause  of  ac- 
tion to  recover  for  damages  to  the  automo- 


UNDERWRITERS  AT  LLOYD'S  INS.  CO.  v.  VICKSBURG  TRACTION  CO.     321 


bile  was  in  appellant.  There  were  then  two 
distinct  causes  of  action,  two  separate 
rights  to  recover,  in  two  different  persons. 

In  delivering  the  opinion  of  the  court  in 
the  case  of  Kimball  y.  Louisville  &  N.  R.  I 
Go.  supra,  Judge  Mayes  cited  the  case  of 
King  V.  Chicago,  M.  k  St.  P.  R.  Co.  80 
Minn.  83,  50  L.RJk.  161,  81  Am.  St.  Rep. 
238,  82  N.  W.  1113,  and  made  the  following 
quotation  from  the  opinion  in  that  case: 
''That  rule  of  construction  should  be  adopt- 
ed which  will  most  speedily  and  economic- 
ally bring  litigation  to  an  end,  if  at  the 
same  time  it  conserves  the  ends  of  justice. 
There  is  nothing  to  be  gained  in  splitting 
up  the  rights  of  an  injured  party  as  in  this 
case,  and  much  may  be  saved  if  one  action 
is  made  to  cover  the  subject."  We  note, 
upon  examination  of  the  report  of  the  King 
Case,  that  both  suits  were  brought  by  King. 
The  first  suit  was  for  personal  injuries  suf- 
fered  in  a  collision  with  a  train  of  the  rail- 
road company,  and  the  second  was  for 
damages  done  to  his  wagon,  horse,  and  har- 
neas.  The  court  decided  that  he  could  not 
split  his  cause  of  action. 

In  the  Kimball  Case,  as  well  as  in  the 
King  Case,  we  can  see  that  the  ends  of  jus- 
tice were  conserved  by  requiring  the  par- 
ties to  bring  one  suit  for  their  one  cause 
of  action.  But  it  does  not  seem  to  us  that 
the  ends  of  justice  would  be  conserved  in 
the  present  case  by  deciding  that  the  ap- 
pellant had  no  cause  of  action  for  damages 
to  the  automobile,  because  Mr.  CNeil  had 
brought  his  suit  for  personal  injuries  suf- 
fered by  him, — ^the  only  cause  of  action  he 
had  against  appellee  when  the  suit  was 
filed.  It  would  not  ''conserve  the  ends  of 
justice,"  but  would  work  an  injustice,  to 
hold  that  Mr.  O'Neil  could,  as  claimed,  de- 
stroy the  right  of  appellant,  vested  in  the 
manner  above  shown,  to  sue  for  damages 
to  the  automobile  by  bringing  suit  for  in- 
juries to  his  person.  Appellant  could  not 
control  Mr.  O'Neirs  course  in  entering  suit. 
Appellant  had  no  interest  in  his  cause  of 
action  for  personal  injuries,  but  owned  ab- 
solutely the  right  to  recover  for  damages 
to  the  automobile. 

We  do  not  intend  to  disturb  the  rule  an- 
nounced in  the  Kimball  Case.  As  applied 
in  that  case  we  approve  it.  We  do  not 
think  it  should  be  stretched  to  include  the 
ease  before  us.  It  is  not  applicable  here. 
We  distinguish  that  case  from  this.  Ap- 
pellant's right  to  recover  in  this  case  should 
not  he  defeated  by  Mr.  O'Neil's  suit. 
The  ends  of  justice,  the  public  welfare,  will 
be  conserved  by  holding  that  appellant, 
under  the  facts  of  this  case,  has  a  cause 
of  action  against  appellee. 

Reversed  and  remanded. 
51  L.R,A.(N.S.)  21 
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MATTIE  SHEETS,  Appt., 

V. 

CITY  OF  McCOOK. 

(—  Neb.  — ,  146  N.  W.  262.) 

Municipal  corporation  —  obstruction  of 
sidewalk  —  health  measure  —  lia- 
bility. 

Neither  the  city  nor  the  officers  of  its 
board  of  health  are  liable  for  damages  sus- 
tained by  reason  of  acts  committed  in  the 
exercise  of  police  power  for  the  benefit  of 
the  public  health  and  safety;  but  if,  in  the 
exercise  of  such  powers,  such  officers  place 
a  rope  barrier  across  a  public  walk  or 
street,  which  becomes  and  remains  in  a  de- 
fective and  dangerous  condition,  and  the 
city  either  has  actual  notice  of  the  defect, 
or  it  has  existed  for  such  a  length  of  time 
as  that  notice  will  he  presumed,  the  city 
may,  if  the  facts  in  the  case  warrant,  be 
held  liable  for  its  negligence  in  leaving  the 
walk  in  an  unsafe  and  dangerous  condition. 

(January  30,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Red  Willow 
County  sustaining  defendant's  motion  for 
a  directed  verdict  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  its  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  Ritchie,  for  appellant: 

It  is  the  duty  of  a  city  to  keep  and  main- 
tain its  streets  and  sidewalks  in  repair  and 
safe  for  public  use. 

Lincoln  v.  Walker,  18  Neb.  244,  20  N.  W. 
113;  Omaha  v.  Jensen,  36  Neb.  68,  37  Am. 
St.  Rep.  432,  62  N.  W.  833;  Davis  v.  Oma- 
ha, 47  Neb.  836,  66  N.  W.  850;  Tewksbury 
V.  Lincoln,  84  Neb.  671,  23  L.R.A.(N.S.) 
282,  121  N.  W.  994;  Aurora  v.  Cox,  43  Neb. 
727,  62  N.  W.  66;  Lincoln  v.  Pimer,  69 
Neb.  634,  81  N.  W.  846,  7  Am.  Neg.  Rep. 
279;  Beatrice  v.  Reid,  41  Neb.  214,  59  N. 
W.  770;  Lincohi  v.  Walker,  18  Neb.  244, 
20  N.  W.  113. 

The  city  cannot  negligently  permit  ob- 
structions in  its  streets,  to  the  injury  of 
travelers. 

Bamesville  ▼.  Ward,  86  Ohio  St  1,  40 

Headnote  by  Leiton,  J. 

Xote.  —  As  to  liability  for  Iniury  by  ob- 
struction placed  in  street  or  highway  to 
stop  travel,  see  note  to  Lawrenceburg  v. 
Lay,  42  L.R.A.(N.S.)  480,  and  also  Case  of 
Nessen  v.  New  Orleans,  post,  324.  The  lia- 
bility of  a  municipal  corporation  for  per- 
mitting obstructions  to  be  placed  by  others 
is  considered  in  the  note  to  Tepfer  v. 
Wichita,  49  L.R.A.(N.S.)   844. 
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L.R.A.(N.S.)  04,  96  N.  £.  937,  Ann.  Cas. 
19]  2D,  1234;  Shreve  ▼.  Ft.  Wayne,  376 
Ind.  347,  96  N.  £.  7 ;  McDonald  v.  St.  Paul, 
82  Minn.  308,  83  Am.  St.  Rep.  428,  84  JS. 
W.  1022,  9  Am.  Neg.  Rep.  318;  Paducah  v. 
Simmons,  144  Ky.  640,  139  S.  W.  851; 
Thunborg  v.  Pueblo,  18  Colo.  App.  80,  70 
Pac.  148,  12  Am.  Neg.  Rep.  220;  Burnes  v. 
St.  Joseph,  91  Mo.  App.  489;  Shinnick  v. 
Marshalltown,  137  Iowa,  72,  114  N.  W. 
542;  Kleopfert  v.  Minneapolis,  93  Minn. 
118,  100  N.  W.  669,  16  Am.  Neg.  Rep.  456. 
Mr.  O.  E.  Eldred,  for  appellee: 
A  municipal  corporation  when  it  is  not 
engaged  in  the  management  of  its  private 
or  corporate  affairs,  but  is  exercising  gov- 
ernmental functions,  such  as  guarding  the 
health  and  welfare  of  the  public,  is  not 
liable  for  the  negligence  or  nonfeasance  of 
its  officers,  agents,  or  employees. 

Whitfield  V.  Paris,  84  Tex.  431,  15  L.R.A. 
783,  31  Am.  St.  Rep.  69,  19  S.  W.  566; 
Wyatt  V.  Rome,  105  Ga.  312,  42  L.R.A.  180, 
70  Am.  St.  Rep.  41,  31  S.  E.  188;  Simp- 
son V.  Whatcom,  33  Wash.  392,  63  L.R.A. 
815,  99  Am.  St.  Rep.  951,  74  Pac.  577;  4 
Am.  &  Eng.  Enc.  Law,  2d  ed.  607,  608; 
Prichard  v.  Morganton,  126  N.  G.  908,  78 
Am.  St.  Rep.  679,  36  S.  £.  353;  Love  v. 
Atlanta,  95  Ga.  129,  51  Am.  St.  Rep.  64, 

22  S.  £.  29;  Bartlett  v.  Qarksburg,  45  W. 
Va.  393,  43  L.RA.  295,  72  Am.  St.  Rep. 
837,  31  S.  £.  918,  5  Am.  Neg.  Rep.  492; 
Higgins  V.  Superior,  134  Wis.  264,  13 
L.R.A.(N.S.)  994,  114  N.  W.  490;  Dill. 
Mun.  Corp.  5th  ed.  1661;  Valentine  v.  £n- 
glewood,  76  N.  J.  L.  609,  19  L.R.A.(N.S.) 
262,  71  Atl.  344,  16  Ann.  Cas.  731;  Denver 
V.  Maurer,  47  Colo.  209,  135  Am.  St.  Rep. 
210,  106  Pac.  875;  Park  Comrs.  v.  Prinz, 
127  Ky.  460,  105  S.  W.  948;  Caldwell  v. 
Boone,  51  Iowa,  687,  33  Am.  Rep.  154,  2 
N.  W.  614;  Kempster  v.  Milwaukee,  103 
Wis.  421,  79  N.  W.  411 ;  Watson  v.  Atlanta, 
136  Ga.  370,  71  S.  E.  664;  Evans  v.  Kanka- 
kee, 231  111.  223,  13  L.RJ1.(N.S.)  1190,  83 
N.  E.  223;  Hill  ▼.  Charlotte,  72  N.  C.  55, 
21  Am.  Rep.  451;  Prime  v.  Yonkers,  192 
N.  Y.  105,  84  N.  E.  671. 

Letton,  J.,  delivered  the  opinion  of  the 
court : 

In  June  and  July,  1910,  there  was  an 
epidemic  of  scarlet  fever  in  McCook.  A 
number  of  houses  were  quarantined,  and,  in 
order  to  prevent  the  further  spread  of  the 
disease,  the  city  authorities  caused  ropes 
to  be  stretched,  extending  from  the  porch  of 
one  of  the  quarantined  houses  across  the 
sidewalk  to  posts  or  stakes  driven  at  the 
edge  of  the  curb,  a  distance  of  about  22  or 

23  feet.  Two  ropes  were  placed  at  each 
side  of  the  house;  the  lower  being  about  30 
inches,  and  the  upper  about  4  feet,  high. 
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The  witnesses  for  the  city  testify  that  the 
ropes  were  stretched  tight  when  put  up, 
and  were  afterwards  tightened  twice;  but 
it  is  shown  that  the  stakes  or  posts  at  the 
curb  were  not  in  any  manner  braced.  On 
Saturday,  July  18,  1910,  the  plaintiff,  a 
young  married  woman  twenty-four  years 
old,  then  about  six  months  gone  in  preg- 
nancy, while  walking  on  the  sidewalk  about 
8  o'clock  in  the  evening,  tripped  and  fell 
over  one  of  the  ropes.  She  testified  that  it 
struck  her  about  half  way  between  the  an- 
kle and  knee,  and  that  she  did  not  know 
what  tripped  her  until  after  she  had  fallen, 
when  she  discovered  the  rope.  She  makes 
no  mention  of  seeing  two  ropes  at  that 
point.  She  finished  her  errand,  and  re- 
turned to  her  home.  Some  time  on  Sun- 
day or  Sunday  night,  under  peculiar  cir- 
cumstances, she  gave  premature  birth  .to  a 
stillborn  child.  In  the  petition  she  al- 
leges that  the  city  knowingly  and  negli- 
gently permitted  the  sidewalk  at  the  place 
where'  she  fell  to  remain  obstructed  with 
full  knowledge  of  the  dangerous  condition, 
that  it  neglected  to  place  a  light  upon  the 
rope  or  any  warning  to  passers-by,  and  that 
the  sidewalk  had  remained  in  that  condi- 
tion for  a  long  time.  ■  The  defendant's 
answer  is  a  general  denial  and  a  plea  of 
contributory  negligence.  At  the  close  of 
the  testimony  defendant  moved  the  court 
for  a  directed  verdict  in  its  favor,  which 
was  sustained,  and  judgment  of  dismissal 
rendered.     Plaintilf  appeals. 

The  testimony  showed  that  the  ropea 
were  placed  across  the  sidewalk  in  the  lat- 
ter part  of  June  or  early  in  July  by  one 
of  the  city  policemen,  at  the  direction  of 
Dr.  Hare,  who  was  a  member  of  the  board 
of  health  and  city  physician. 

The  plaintiff's  position  is  that  the  city 
negligently  failed  to  perform  its  duty  to 
exercise  reasonable  care  in  keeping  its  side- 
walks free  from  danger,  both  by  the  act  of 
commission  in  placing  the  rope  across  the 
walk,  and  by  its  omission  to  warn  foot 
passengers  either  by  lights,  barrier,  or 
otherwise,  and  by  suffering  the  rope  to  sag 
so  as  to  make  it  dangerous.  The  city  as- 
serts that  the  stretching  of  the  ropes  was 
performed  by  officers  of  the  board  of  health 
in  the  exercise  of  the  police  power,  for  the 
protection  of  public  health  and  safety,  and 
that  it  is  not  responsible  for  negligent  acts 
on  the  part  of  the  board  of  health  or  of  any 
of  its  officers  or  employees. 

The  ordinances  of  the  city  provide  that 
the  mayor,  the  city  physician,  the  president 
of  the  city  council,  and  the  city  treasurer 
shall  constitute  the  bpard  of  health.  They 
are  empowered  to  make  all  needful  rules 
and  regulations  relating  to  matters  of 
health  and  sanitation   in  the  city,  and  to 
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enforce  the  laws  of  the  state  and  the  ordi- 
nances  of  said  city  in  relation  to  such  mat- 
ters. The  city  marshal  is  created  the 
health  officer,  with  the  usual  powers  of  such 
oflScial. 

The  board  of  health  of  the  city  and  its 
officers  had  the  right,  under  the  health  ordi- 
nance, to  erect  barriers  to  prevent  the  ap- 
proach of  others  than  the  physician  within 
nearer  than  30  feet  of  the  house.  The 
plaintiff,  while  cone:\1ing  that  no  damages 
are  recoverable  from  the  city  which  were 
caused  by  tfte  quarantine  itself,  contends 
that  the  injuries  which  plaintiff  suffered 
were  not  caused  by  or  derived  from  the 
quarantine,  but  from  the  neglect  of  the  city 
to  see  that  its  sidewalks  were  kept  reason- 
ably safe.  The  defendant  insists  that  the 
rule  is  broader,  and  that  the  city  is  not 
liable  for  any  negligent  acts  on  the  part 
of  health  officers,  and  that  their  act  was 
the  cause  of  the  injury.  We  have  held 
that  no  damages  can  be  recovered  against  a 
city  or  village  arising  from  the  placing  of 
a  quarantine,  for  the  reason  that  the  acts 
of  the  health  officer  are  public  and  govern- 
mental, and  are  not  corporate  in  character. 
Verdon  v.  Bowman,  5  Neb.  (Unof.)  38,  97 
N.  W.  229,  15  Am.  Neg.  Rep.  110.  The 
same  principle  is  laid  down  in  Murray  v. 
Omaha,  66  Neb.  279,  103  Am.  St.  Rep.  702, 
92  N.  W.  299,  13  Am.  Neg.  Rep.  138,  where 
the  facts  were  that  certain  old  buildings 
were  torn  down  by  employees .  of  a  board 
of  building  inspection,  and  the  city  was 
held  not  liable.  Perhaps  as  clear  a  state- 
ment of  the  principle  as  we  have  seen  may 
be  found  in  the  case  of  Love  v.  Atlanta,  95 
Ga.  129,  51  Am.  St.  Rep.  64,  22  S.  E.  29. 
The  facts  were  that  a  small  negro  boy,  driv- 
ing a  fractious  mule,  was  employed  by  the 
city  in  the  removal  of  garbage  under  the 
direction  of  the  board  of  health;  that  the 
mule  ran  away,  collided  with  the  plaintiff's 
buggy,  and  caused  serious  injuries.  The 
court  says:  'In  the  discharge  of  such  du- 
ties as  pertain  to  the  health  department  of 
the  state,  the  state  is  acting  strictly  in  the 
discharge  of  one  of  the  functions  of  govern- 
ment. If  the  state  delegate  to  a  municipal 
corporation,  either  by  general  law  or  by 
particular  statute,  this  power,  and  impose 
upon  it  within  its  limits  the  duty  of  taking 
such  steps  and  such  measures  as  may  be 
necessary  to  the  preservation  of  the  public 
health,  the  municipal  corporation  likewise, 
in  the  discharge  of  such  duty,  is  in  the 
exercise^  of  a  purely  governmental  function, 
affecting  the  welfare,  not  only  of  the  citi- 
zens resident  within  its  corporation,  but  of 
the  citizens  of  the  commonwealth  gener- 
ally, all  of  whom  have  an  interest  in  the 
prevention  of  infectious  or  contagious  dis- 
eases at  any  point  within  the  state,  and  in 
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the  exercise  of  such  powers  is  entitled  to 
the  same  immunity  against  suit  as  the 
state  itself  enjoys;"  and  humorously  ends 
the  opinion  with  the  remark:  "However  in- 
congruous it  may  appear  to  be  to  say  that 
this  diminutive  darky  and  this  refractory 
mule  were  engaged  in  the  performance  of 
some  of  the  functions  of  government,  it  is 
nevertheless  true,  and  illustrates  how  even 
the  humblest  of  its  citizens,  under  the 
operation  of  its  laws,  may  become  in  Geor- 
gia an  important  public  functionary." 
Watson  V.  Atlanta,  138  Ga.  370,  71  S.  E. 
664;  Evans  v.  Kankakee,  231  111.  223,  13 
L.R.A.(N.S.)  1190,  83  N.  E.  223;  Valentine 
V.  Englewood,  76  N.  J.  L.  509,  19  L.R.A. 
(N.S.)  262,  71  Atl.  344,  16  Ann.  Gas.  731; 
Ogg  ▼.  Lansing,  35  Iowa,  495,  14  Am.  Rep. 
499. 

This  principle  requires  no  further  dis- 
cussion. The  city,  however,  is  charged  with 
the  duty  of  exercising  reasonable  care  to 
keep  its  sidewalks  in  reasonably  safe  con- 
dition for  public  travel.  This  is  a  duty 
which  it  must  perform  regardless  of  the 
person  by  whom  the  dangerous  condition 
of  the  sidewalk  is  created.  Neither  the  city 
nor  the  officers  of  its  health  department  are 
liable  for  the  negligent  acts  of  such  officers 
committed  in  the  enforcement  of  the  provi- 
sions for  the  public  health;  but,  while  the 
city  may  not  be  liable  on  account  of  these 
acts,  it  may  be  liable  for  its  neglect  of  an 
undelegable  duty  committed  to  it.  Can  it 
with  reason  be  said  that,  if  a  trap  had  been 
set  upon  a  sidewalk,  and  had  been  main- 
tained there  for  such  a  length  of  time  that 
the  city  authorities  must  be  presumed  to 
have  notice  of  it,  the  city  would  not  be 
guilty  of  negligence  in  failing  to  remove 
the  trap,  even  though  it  had  been  placed 
there  by  a  person  for  whose  act  it  could 
not  be  held  responsible?  In  this  case  the 
ropes  had  extended  across  the  walk  for 
several  weeks  before  the  plaintiff  fell,  and 
apparently  long  enough  for  the  city  au- 
thorities to  have  acquired  knowledge  of  the 
existence  of  the  unsafe  condition,  by  whom- 
soever placed.  No  effective  barrier  was 
placed  against  travel  on  the  sidewalk,  and 
no  lights  or  other  warnings  were  so  dis- 
played as  to  bring  the  rope  to  the  knowl- 
edge or  notice  of  one  passing  in  the  dusk 
or  dark.  We  think  it  would  be  unreason* 
able  to  hold  that  a  city  might  with  im« 
punity  allow  such  obstructions  to  remain 
upon  its  walks.  This  view  seems  to  be 
In  accordance  with  that  of  other  courts 
where  an  almost  identical  question  was 
presented. 

In  Barnesville  v.  Ward,  85  Ohio  St.  1, 
40  L.R.A.(N.S.)  94,  96  N.  E.  937,  Ann. 
Gas.  191 2D,  1234,  the  facts  were  that  the 
plaintiff  tripped  over  a  low  hanging  wire 
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placed  between  the  sidewalk  and  the  curb 
for  the  purpose  of  protecting  the  grass  and 
trees  upon  the  parking,  llie  court  held 
that  the  city  might  properly  for  the  public 
good  maintain  park  strips  between  the 
sidewalk  and  the  curb,  and  might  con- 
struct proper  barriers  to  prevent  travel 
thereon,  and  that  one  could  not  complain  if 
he  had  collided  with  a  tree  or  a  proper  bar- 
rier, but  that  this  would  not  authorize  the 
city  to  maintain  a  wire  in  such  a  condition 
as  to  become  dangerous;  that  "if  a  pedes- 
trian, in  the  exercise  of  due  care  for  his 
own  safety,  is  injured  by  reason  of  the 
dangerous  or  defective  condition  of  the  bar- 
rier, the  municipality  is  liable  in  damages 
for  such  injury,  if  it  be  shown  that  it  knew, 
or,  in  the  exercise  of  ordinary  care,  should 
have  known,  the  dangerous  condition  there- 
of." To  the  same  effect  is  Paducah  v.  Sim- 
mons, 144  Ey.  640,  139  S.  W.  851,  where 
the  facts  were  substantially  identical;  Cov- 
ington V.  Whitney,  30  Ky.  L.  Rep.  659,  99 
S.  W.  337;  Glasgow  ▼.  Gillenwaters,  113 
Ky.  140,  67  S.  W.  381. 

In  McDonald  v.  St.  Paul,  82  Minn.  308, 
83  Am.  St.  Rep.  428,  84  N.  W.  1022,  9  Am. 
Neg.  Rep.  318,  where  the  facts  were  similar 
to  Bamesville  v.  Ward,  supra,  the  court 
held  that  the  city  is  not  bound  to  use  due 
care  to  keep  the  parked  portion  of  the 
street  free  from  obvious  obstructions,  al- 
though they  may  endanger  the  safety  of 
travelers  thereon,  but  that,  "while  this  is 
true,  yet  the  municipality  has  no  riglit  to 
maintain,  or  permit  others  to  do  so,  on  its 
boulevards,  and  especially  on  those  at  the 
street  corners,  anything  in  the  nature  of 
a  dangerous  pitfall  or  trap,  or  snare,  or 
like  obstruction,  whereby  the  traveler, 
yielding  to  the  impulse  of  the  average  per- 
son to  cut  across  the  corner  when  in  a 
hurry,  may  be  injured." 

In  Carrington  v.  St.  Louis,  89  Mo.  208, 
68  Am.  Rep.  108,  1  S.  W.  240,  in  a  case 
where  a  police  officer  negligently  left  an 
obstruction  in  a  street,  the  court,  after 
stating  the  rule  of  nonliability  for  acts  of 
officers  exercising  governmental  or  police 
functions,  says:  "But  we  do  not  see  how 
these  principles  of  law  can  aid  the  defend- 
ant here,  for  it  is  the  unquestioned  duty 
of  the  city  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  persons 
traveling  thereon,  and  it  is  liable  in  dam- 
ages to  one  injured  by  reason  of  negligence 
in  this  behalf."  Shinnick  ▼.  Marshalltown, 
137  Iowa,  72,  114  N.  W.  642.  Temporary 
obstructions  in  a  street  are  often  lawful 
or  permissible;  but,  as  said  by  Judge  Dil- 
lon, "this  will  never  justify  the  leaving 
of  the  street  or  way  in  an  unsafe  and 
dangerous  condition,  or  its  use  in  an  un- 
reasonable manner,  or  for  an  unreasonable 
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time."     3  Dill.  Mun.  Corp.  5th  ed.  §  1168. 

Plaintiff  was  not  engaged  in  an  unlawful 
act  at  the  time  she  fell,  because  she  had  no 
knowledge  of  the  existence  of  the  quaran- 
tine or  of  the  obstruction  to  the  walk.  If 
the  barrier  had  been  seen,  or  had  it  been 
effective  and  sufficient,  the  accident  could 
not  have  happened  as  she  testifies. 

There  is  no  doubt  that  the  original  ob- 
struction of  the  street  by  the  ropes  was 
authorized,  and  not  unlawful;  but  it  is 
equally  free  from  doubt  that  ,the  city  had 
a  continuing  duty  to  protect  travelers  up- 
on the  walk  from  hidden  obstructions,  if 
such  existed,  by  means  of  a  light  or  other 
warning.  The  liability  of  the  city,  if  any, 
is  not  by  reason  of  the  placing  of  the 
ropes,  but  it  is  by  reason  of  its  negligence 
in  failing  to  warn  pedestrians  of  the  dan- 
gerous situation  created  by  the  sagging 
rope.  Nothing  that  is  said  here  is  to  be 
taken  as  expressing  any  opinion  upon  the 
facts  in  the  case,  but  only  upon  the  legal 
questions  presented.  We  think  the  ques- 
tions whether  the  city  had  or  was  charged 
with  notice  of  the  defect  in  the  barrier,  and 
whether  it  was  negligent  with  respect  to 
the  care  of  its  sidewalk,  together  with  all 
the  other  issues  in  the  case,  should  have 
been  submitted  to  the  jury  under  proper 
instructions,  and  that  it  was  erroneous  to 
direct  a  verdict  for  the  defendant. 

The  judgment  of  the  District  Court, 
therefore,  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Hamer,  Rose,  and  Sedgwick,  JJ.,  not 

sitting. 
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MRS.  FLORENCE  NESSEN,  widow  of 
William  Martin,  et  al., 
v. 

CITY  OF  NEW  ORLEANS,  Appt. 

i—  La.  — ',  64  So.  286.) 

Highway  —  defect  —  liability  of  muni- 
cipality. 

1.  Section  14  of  act  No.  45  of  1896  re- 
quires the  city  of  New  Orleans  "to  keep 
open  and  free  from  obstructions  all  streets." 
The  right  of  the  citizen  to  recover  damages 
for  injuries  sustained  by  reason  of  the  fail- 
ure oi  a  municipal  corporation  to  discharge 

Headnotes  by  Laitd,  J. 

Note. —As  to  liability  for  injury  by  ob- 
struction placed  in  street  or  highway  to 
stop  travel,  see  Sheets  v.  McCook,  ante,  321» 
and  annotation  referred  to  in  footnote 
thereto. 


KESSfiN  V.  KeW  OllLEAKS. 


3^ 


the  mandatory   duty   thus   imposed   is  be- 
yond question. 

Municipal   corporation  —  lighting  ob- 
struction in  street. 

2.  The  ordinances  of  the  city  of  New 
Orleans  require  excavations  and  obstruc- 
tions in  public  streets  to  be  indicated  by 
red  lights  during  the  night,  in  order  to 
prevent  accidents  liable  to  otherwise  hap- 
pen. 

fiUghway  —  rope  in  street  —  notice. 

3.  The  stretching  of  wire  ropes  along  a 
public  thoroughfare  a  few  feet  above  the 
level  of  the  pavement  creates,  especially  at 
night,  a  dangerous  obstruction,  of  which  the 
public  should  have  timely  notice  and  warn- 
ing by  proper  danger  signals. 

Same  —  use  by  pedestrian. 

4.  A  citizen  has  the  right  to  assume  that 
the  street  is  in  a  reasonably  safe  condition 
for  travel,  and  is  not,  as  a  matter  of  law, 
guilty  of  negligence  in  attempting  to  run 
across  the  street  in  the  usual  manner  in 
order  to  catch  a  car. 

Same  —  Injury  —  liability  of  munici- 
pality. 

6.  The  city  of  New  Orleans  is  respon- 
sible in  damages  for  the  death  of  a  citizen 
who,  at  ni^ht,  without  notice  or  knowledge 
of  the  existence  of  the  obstruction,  ran 
against  a  wire  rope  placed  in  the  street  by 
direction  of  the  municipal  authorities,  and 
was  thereby  mortally  injured. 

Trial  —  negligence  —  question  for  Jury. 

6.  In  such  a  case,  the  question  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased is  one  peculiarly  within  the  province 
of  the  jury. 

(January  19,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the 
Parish  of  Orleans  in  plaintiffs'  favor  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  death  of  their  intes- 
tate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Rellley  and  I.  D. 
Moore,  for  appellant: 

If  the  contention  of  plaintiff  is  correct, 
that  the  officials  of  the  city  acted  beyond 
their  powers  in  causing  to  be  erected  wire 
ropes  along  the  principal  streets  of  the 
city  during  the  carnival  season,  then  and 
in  that  event  the  municipality  cannot  be 
held  in  damages  for  the  torts  of  any  of  its 
officers  in  the  prosecution  of  said  work. 

Mechem,  Pub.  Off.  §  852;  Throop,  Pub. 
Off.  S  21. 

The  right  of  the  people  to  the  free  use 
of  streets  or  highways  is  subject  to  limi- 
tations, and  while  it  is  true  that  the  pri- 
mary use  for  which  streets  are  dedicated 
is  free  and  unobstructed  passage  over  them, 
this  use  may  be  modified  or  temporarily 
obstructed  under  municipal  authority  for 
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other  necessary  and  appropriate  municipal 
purposes. 

Ingersoll,  Pub.  Corp.  §  131;  3  Dill.  Mun. 
Corp.  5th  ed.  p.  1851:  Abbott,  Mun.  Corp. 
§  1004;  Jones,  Neg.  of  Mun.  Corp.  §  202; 
Simon  y.  Atlanta,  67  Ga.  618,  44  Am.  Hep. 
739. 

Messrs.  E.  M.  Stafford  and  H.  W.  Rob- 
inson, for  appellees: 

The  city  of  New  Orleans  can  place  no 
obstruction  in  the  streets  without  legis- 
lative sanction.  Its  charter  requires  it  to 
keep  all  streets  "open  and  free  from  ob- 
struction." 

McCormack  v.  Robin,  126  La.  594,  139 
Am.  St.  Rep.  549,  52  So.  779. 

The  pedestrian  may  assume  that  his  way 
is  safe  and  unobstructed. 

Rock  T.  American  Constr.  Co.  120  La. 
833,  14  L.RJ1.(N.S.)   653,  45  So.  741. 

When  a  street  contractor  stretched  a 
rope  across  a  highway  at  night,  the  city 
was  liable  unless  it  took  the  proper  pre- 
cautions by  proper  guards,  signals,  lights, 
or  other  warnings,  to  warn  persons  of  the 
impassable  condition  of  the  street. 

Baltimore  v.  O'Donnell,  53  Md.  110,  36 
Am.  Rep.  395. 

A  wire,  even  when  it  travels  for  most  of 
its  course  over  the  heads  of  the  people,  is 
an  obstruction  and  a  nuisance. 

Wheeler  v.  Ft.  Dodge,  131  Iowa,  566, 
9  L.R.A.(N.S.)    146,  108  N.  W.  1058. 

A  wire  obstruction  on  the  edge  of  a 
sidewalk  should  be  marked  in  such  a  man- 
ner as  to  warn  the  public. 

Arthur  v.  Charleston,  51  W.  Va.  132;  41 
S.  E.  171. 

It  is  not  n^ligence  for  a  person  to  run 
across  a  sidewalk  and  a  paved  street  for 
a  car;  or  to  keep  his  eyes  on  the  ap- 
proaching car. 

Weber  v.  Union  Development  &  Constr. 
Co.  118  La.  77,  42  So.  652,  12  Ann.  Cas. 
1012;  Mahnke  v.  New  Orleans  City  &  L. 
R.  Co.  104  La.  414,  29  So.  52. 

Where  a  municipality  has  itself  caused 
the  nuisance,  it  is  liable  to  the  same  extent 
as  an  individual. 

Mahnke  v.  New  Orleans  City  &  L.  R. 
Co.  supra. 

Land,  J.,  delivered  the  opinion  of  the 
court : 

William  Martin,  about  8:15  p.  M.  on 
February  12,  1912,  left  his  place  of  busi- 
ness near  the  corner  of  Carondelet  and 
Canal  streets,  and,  while  hurrying  to  catch 
a  car,  ran  against  a  small  wire  rope  which 
had  been  strung  on  posts  along  the  outer 
edge  of  the  sidewalk  in  Canal  street,  at 
the  instance  of  the  municipal  authorities 
of  the  city  of  New  Orleans. 

The  wire  rope  was  stretched  several  feet 
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above  the  level  of  the  sidewalk.  Martin 
fell  over  the  rope,  and  struck  the  pavement 
with  such  force  as  to  cause  a  dislocation 
of  the  bones  of  his  neck.  Martin  expired  in 
a  tazicab  while  on  his  way  to  his  home. 

Martin's  widow  and  minor  children  insti- 
tuted  this  suit  to  recover  damages  in  the 
amount  of  $25,000. 

Petitioners  represent  that  the  wire  rope 
was  intended  to  keep  back  crowds  of  per- 
sons while  the  carnival  processions  were 
passing  along  Canal  street;  that  the  city 
was  grossly  negligent  in  erecting  said  bar- 
rier four  days  before  any  of  the  expected 
parades;  that  the  said  rope  was  made  of 
galvanized  wire  of  neutral  tint,  difficult  to 
see  by  day,  and  impossible  to  see  in  the 
dusk  or  at  night;  that  obstructions  of 
streets  are  prohibited  by  city  ordinance, 
unless  distinctly  marked  so  as  to  indicate 
danger;  that  the  obstruction  in  question 
could  have  been  made  distinguishable  by 
placing  on  it  cloths  of  bright  color,  which 
was  done  later  in  the  same  week;  and  that 
neither  the  city  council  nor  any  of  its  of- 
ficers or  agents  had  the  power  to  obstruct 
said  street. 

The  defendant,  after  pleading  the  general 
issue,  specially  averred  aa  follows:  "Re- 
spondent avers  that  in  the  exercise  of  its 
police  power  it  did  cause  to  be  constructed 
a  wire  rope  along  the  principal  streets 
of  the  city  of  New  Orleans  on  or  about 
the  12th  day  of  February,  1912;  that  the 
stretching  of  this  wire  rope  during  the 
Mardi  Gras  season  was  in  the  interest  of 
the  general  public,  in  which  the  city  of 
New  Orleans  had  no  pecuniary  interest, 
and,  instead  of  being  a  negligent  act,  the 
officials  of  the  city  of  New  Orleans  had 
every  reason  to  believe  it  was  a  wise  and 
prudent  forethought  to  protect  the  general 
public  and  preserve  the  order  and  discipline 
of  the  Mardi  Gras  parades."  "Respondent 
further  shows  that,  being  an  old  resident 
of  the  city,  the  decedent  should  have  an- 
ticipated meeting  with  the  temporary  ob- 
struction in  question,  and  that  his  failure, 
at  the  time,  to  exercise  care  and  attention 
contributed  to  the  accident,  and  bars  his 
right  to  recover." 

The  case  was  tried  before  a  jury,  which 
found  a  verdict  for  $10,000  in  favor  of  the 
plaintiffs.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  judg- 
ment was  rendered  pursuant  to  the  verdict. 
The  defendant  has  appealed;  and  the  plain- 
tiffs have  answered,  praying  for  an  increase 
in  the  amount  awarded  by  the  verdict  and 
judgment. 

It  was  admitted  that  the  diameter  of  the 
wire  rope  was  ^  of  an  inch,  and  that  it 
was  placed  41  inches  above  the  sidewalk, 
and  was  made  of  galvanized  steel  wire  of  I 
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a  grayish  color.  This  wire  was  strung 
along  the  edges  of  the  neutral  ground  in 
Canal  street  and  along  the  edges  of  the 
sidewalks,  for  the  purpose  of  keeping  the 
street  open  for  the  usual  parades  during 
the  Mardi  Gras  season.  The  street  inter- 
sections were  left  open  for  the  convenience 
of  the  public.  This  custom  of  wiring  the 
streets  commenced  in  the  year  1906,  and 
has  continued  down  to  the  present  time. 

The  mayor  testified  as  follows: 

Q.  Why  was  it  done? 

A.  Because  there  were  a  great  numy  acci- 
dents. I  have  lived  here  all  my  life,  and 
I  was  identified  with  it  and  had  the  experi- 
ence to  see  that  there  were  a  great  many 
accidents  occurring  every  year.  People 
were  trampled  upon  by  the  horses  pranc- 
ing in  the  parade,  and  there  was  a  demand 
that  something  be  done  to  control  the 
crowds  that  appeared  on  the  principal 
streets.  .  .  .  Well,  we  found  it  was  ab- 
solutely necessary  to  do  it.  The  carnival  is 
one  of  the  institutions  of  the  city  of  New 
Orleans.  It  had  to  be  carried  on  with  the 
least  detriment  to  the  people.  You  could 
not  successfully,  with  the  growing  popula- 
tion of  the  city,  and  the  tremendous  crowds 
that  come  here  every  year,  hope  to  carry 
out  these  parades  without  a  roping  of  the 
streets.  .  .  .  The  city  is  put  to  an 
expense  of  between  $700  and  $S00  per  year 
to  do  it,  and  it  does  not  get  anything  out 
of  it,  except  the  protection  of  its  citizens." 

The  mayor  further  testified  that  he  had 
seen  crowds  checked  and  controlled  by 
means  of  wire  ropes  in  Washington,  Dis- 
trict of  Columbia,  and  in  the  city  of  New 
York;  and  that  this  system  in  the  city  of 
New  Orleans  had  caused  no  serious  accident 
prior  to  the  death  of  Martin,  in  1912. 

The  city  electrician  testified  that  the  wir- 
ing of  the  streets  since  1905  has  been  done 
under  his  supervision;  that  the  wiring  in 
1912  commenced  on  February  11th,  and  it 
was  absolutely  necessary  to  commence  the 
work  on  that  day  in  order  to  complete  the 
wiring  in  time  for  the  first  parade  on  Feb- 
ruary 15th;  and  that  it  took  about  five 
days  to  wire  the  principal  thoroughfares. 
The  same  witness  testified  that  openings 
were  left  at  all  the  street  intersections, 
which  are  always  well  lighted  at  night. 

Martin,  on  the  evening  in  question,  was 
seen  by  two  of  his  witnesses  standing  in 
front  of  the  cigar  store  corner  of  Caron- 
delet  and  Canal  streets,  with  an  overcoat 
on  his  arm.  Martin's  intention  was  to  take 
a  Dauphine  street  car  operating  on  the 
neutral  ground  in  Canal  street.  The  wit- 
nesses observed  Martin  start  and  run  for- 
ward, as  if  to  catch  a  car  passing  along 
the  neutral  ground.    The  witnesses  did  not 
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Martin  strike  the  wire,  but  saw  him 
prone  on  the  pavement  immediately  beyond 
the  wire.  The  circumstantial  evidence 
shows  that  Martin  ran  against  the  wire 
with  sufficient  momentum  to  throw  him 
over  the  obstruction  and  head  foremost  on 
the  pavement.  The  coroner  found  on  Mar- 
tin's chest  a  bruised  mark,  some  4  or  5 
inches  long  and  half  an  inch  or  more  wide, 
evidently  caused  by  his  impact  with  the 
wire.  Martin  was  39  years  old,  weighed 
about  200  pounds,  and  was  in  vigorous 
health  at  the  time  of  the  accident.  The 
wire  was  placed  on  the  edge  of  the  side- 
walk while  Martin  was  engaged  in  his 
daily  work  in  his  place  of  business  on 
Carondelet  street  very  near  its  intersection 
with  Canal.  There  is  not  a  title  of  evi- 
dence to  suggest  that  Martin  had  any 
knowledge  of  the  wire  obstruction  in  the 
latter  street.  He  surely  would  not  have 
run  against  the  wire  if  he  had  received  any 
notice  of  its  existence.  The  late  B.  R. 
Fonnan,  Esq.,  a  distinguished  member  of 
the  bar,  testified  that  the  wire  even  in  day- 
light was  difficult  to  perceive,  and  that  hu 
himself,  on  the  day  of  the  accident,  had 
struck  against  the  wire  on  three  different 
occasions.  The  same  witness  further  testi- 
fied that  his  sight  was  good.  It  did  not 
need  the  testimony  of  this  witness  to  prove 
that  it  was  far  more  difficult  to  see  the 
wire  at  night. 

Martin,  if  he  had  not  been  stopped  by 
the  wire  obstruction,  would  have  passed 
from  the  sidewalk  to  the  intersection,  a 
very  short  distance.  In  a  similar  case,  this 
court  held  that  a  pedestrian  is  not  confined 
to  the  regular  crossing,  but  may  use  any 
part  of  the  street,  and  may  run  to  catch  his 
car.  Weber  v.  Union  Development  &  Constr. 
Co.  118  La.  77,  42  So.  652,  12  Ann.  Cas. 
1012.  A  pedestrian  has  the  right  to  as- 
sume that  the  street  is  reasonably  safe  for 
passage.  Ibid.;  McCormack  v.  Robin,  126 
La.  508,  139  Am.  St.  Rep.  549,  52  So.  779. 
On  the  facts  of  the  case,  we  would  not  be 
justified  in  setting  aside  the  verdict  on 
the  issue  of  contributory  negligence. 

The  remaining  question  is  whether  the 
defendant  city  was  negligent  in  the  prem- 
ises. In  McCormack  v.  Robin,  supra,  the 
court  said:  "The  charter  of  the  city  of 
New  Orleans  requires  it  to  'keep  open  and 
free  from  obstruction  all  streets.'  Act  45 
of  1896,  §  14.  The  right  of  the  citizen  to 
recover  damages  for  injuries  sustained  by 
reason  of  the  failure  of  a  municipal  corpo- 
ration to  discharge  the  mandatory  duty 
thus  imposed  on  it  is  beyond  question." 
The  court  cited  a  number  of  text  writers 
and  of  Louisiana  cases  to  sustain  the  rule 
of  law  thus  announced. 

The  city  ordinance  requires  all  persons 
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and  corporations  making  excavations  in  the 
public  thoroughfares,  or  depositing  in  any 
street  or  on  any  sidewalk  heaps  of  brick, 
dirt,  rubbish,  or  materials  whatsoever,  pro- 
ceeding from  the  construction  or  demolish- 
ing of  any  building,  or  from  any  other 
cause  whatsoever,  to  place  a  lamp  with  red 
light  every  night  in  the  center  of  said  ex- 
cavation at  every  point  of  probable  danger, 
and  at  the  summit  of  said  heap,  which  lamp 
must  remain  lighted  during  the  night,  so 
as  to  shed  a  sufficient  light  to  make  the 
encumbrance  visible,  in  order  to  prevent 
accidents  liable  to  otherwise  happen. 
Flynn's  Dig.  art.  1439. 

It  is  hardly  necessary  to  cite  authorities 
to  show  that  the  stretching  of  wires  or 
ropes  along  or  across  public  thoroughfares 
low  enough  to  strike  passing  pedestrians 
or  vehicles  constitutes  an  unauthorized  and 
dangerous  obstruction  to  public  travel. 
Cases  similar  to  the  one  at  bar  have  come 
before  courts  of  other  jurisdictions.  In 
Arthur  v.  Charleston,  51  W.  Va.  132,  41 
*S.  E.  171,  the  supreme  court  of  West  Vir- 
ginia held  that  the  defendant  was  liable 
in  damages  for  an  injury  to  the  plaintifi" 
because  of  his  having  been  tripped  up  by  a 
rope  stretched  across  the  pavement  of  a 
street  and  fastened  to  a  pole  for  the  pur- 
pose of  holding  a  wharf  boat  during  a  flood 
in  the  Kanawha  river.  The  court  held  that 
the  officials  of  the  city  were  negligent  in 
not  barricading  the  street,  or  marking  the 
obstruction  in  such  manner  as  would  have 
warned  the  public  of  the  situation,  and 
said:  "The  negligence  of  the  officials  was 
not  in  allowing  the  rope  to  be  placed  there, 
but  in  permitting  it  to  remain  without 
proper  warning  to  or  protection  of  the 
traveling  public.  •  .  .  The  city  has  the 
right  temporarily  to  allow  obstructions  on 
the  streets  and  sidewalks  for  any  lawful 
purpose;  but  while  they  remain  there  the 
traveling  public  should  have  notice  and 
warning  thereof." 

In  the  case  of  Kleopfert  v.  Minneapolis, 
90  Minn.  158,  95  N.  W.  908,  14  Am.  Neg. 
Rep.  381,  and  93  Minn.  118,  100  N.  W. 
669,  16  Am.  Neg.  Rep.  456,  the  court  held 
that  the  defendant  was  liable  for  the  negli- 
gent acts  of  a  servant  of  the  board  of  park 
commissioners  in  stretching  a  rope  across 
a  boulevard,  whereby  a  bicycle  rider,  in  at- 
tempting to  avoid  the  same,  collided  with 
a  team  and  was  Injured. 

In  Baltimore  v.  O'Donnell,  53  Md.  110, 
36  Am.  Rep.  395,  the  syllabus  reads  as 
follows:  "A  city  employed  an  individual 
upon  contract  to  repair  one  of  its  streets. 
The  contractor's  servants  stretched  a  rope 
across  the  street  and  hung  a  lighted  lan- 
tern upon  the  rope  at  night.  The  lantern 
was  broken  and  extinguished  by  boys.    The 
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plaintiff,  in  driving  a  hack  at  night,  came 
in  contact  with  the  lope  and  was  injured. 
The  city  authorities  and  the  contractor  had 
no  notice  of  the  rope.  Held,  that  the  plain- 
tiff could  recover  against  the  city."  We 
make  the  following  extract  from  the  text 
of  the  opinion:  "The  court  properly  in- 
structed the  jury  •  •  .  that  it  was  the 
duty  of  the  defendant  to  take  proper  pre- 
caution, by  proper  guards,  signals,  lights, 
or  other  warnings,  to  warn  persons  of  the 
impassable  condition  of  the  street,  so  as  to 
prevent  injuries  to  persons  passing  along 
said  street,  and  if  the  jury  further  find  that 
the  defendant,  and  those  employed  by  it  in 
repairing  and  recurbing  said  street,  did 
not  use  ordinary  care  in  providing  such 
precautions,  and  that  the  plaintiff,  in  con- 
sequence of  such  neglect  to  provide  such 
precautions,  was  thrown  from  his  hack 
while  driving  with  ordinary  care  along  said 
street,  then  the  plaintiff  is  entitled  to  re- 
cover." 

The  ease  of  Wheeler  t.  Ft.  Dodge,  131 
Iowa,  666,  9  L.Rjl.(N.S.)  146,  108  N.  W. 
1057,  contains  a  valuable  citation  of  au- 
thorities on  the  subject-matter  of  obstruc- 
tions in  public  streets,  and  the  liability  of 
municipalities  for  permitting  their  exis- 
tence. In  that  case  the  defendant,  on  the 
occasion  of  a  Fourth  of  July  celebration, 
permitted  the  erection  of  a  wire  over  a 
street  for  the  purposes  of  a  tight-rope  per- 
formance. The  exhibitor  fell  and  injured 
the  plaintiff,  and  the  city  was  held  liable 
in  damages.  The  court,  inter  alia,  said: 
"The  fact  that  the  wire  in  most  of  its 
course  passed  through  the  air  above  the 
heads  of  the  people  using  the  walks  and 
carriage  way  below  does  not  remove  its 
character  as  an  obstruction  of  the  street. 
The  public  right  goes  to  the  full  width  of 
the  street,  and  extends  indefinitely  upward 
and  downward  so  far  at  least  as  to  prohibit 
encroachment  upon  said  limits  by  any  per- 
son by  any  means  by  which  the  enjoyment 
of  said  public  right  is  or  may  be  in  any 
manner  hindered  or  obstructed  or  made  in- 
convenient or  dangerous." 

Counsel  for  the  defendant  cites  the  case 
of  Simon  v.  Atlanta,  67  Ga.  618,  44  Am. 
Rep.  739,  as  holding  that,  as  stated  in  the 
syllabus,  to  temporarily  obstruct  passage 
by  stretching  ropes  across  a  street  during 
a  parade  or  practice  of  the  fire  department 
does  not  furnish  any  ground  for  damages 
against  a  city.  The  syllabus  is  too  broad. 
The  facts  were  that  a  rope  was  stretched 
sufficiently  above  the  pavement  as  not  to 
interfere  with  the  free  use  of  the  street, 
and  that  from  some  cause,  not  traceable 
to  the  municipal  authorities  or  the  fire  de- 
pr.rtment,  the  rope  fell  upon  and  injured 
the  plaintiff. 
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In  the  case  at  bar,  the  municipal  author- 
ities  obstructed  the  street  by  wire  ropes 
stretched  a  few  feet  above  the  pavement. 
The  placing  of  these  ropes  commenced  on 
the  fifth  day  before  the  date  of  the  first 
Mardi  Gras  procession,  and  no  precautions 
were  taken  to  warn  the  public  of  the  exis- 
tence of  these  obstructions.  These  ropes 
were  so  small  that  it  was  very  difficult  for 
ordinary  persons  to  perceive  them  at  nighty 
even  in  a  well-lighted  thoroughfare.  Mart- 
in evidently  did  not  see  them,  and,  assum- 
ing that  the  street  was  safe,  rushed  to  his 
death.  Having  created  this  obstruction  in 
a  public  street,  it  was  the  plain  duty  of 
the  municipal  authorities  to  have  warned 
the  traveling  public  of  its  existence  by 
lights  or  other  proper  signals. 

As  to  the  quantum  of  damages,  we  see  no 
good  reason  to  disturb  the  verdict. 

It  is  therefore  ordered  that  the  judgment 
below  be  affirmed,  and  that  defendant  and 
appellant  pay  costs  of  appeaL 
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EX  PARTE  FRANK  HENDERSEN. 

(27  N.  D.  155,  145  N.  W.  674.) 

Process  —  privilege  of  suitor  —  criminal 
proceeding. 

1.  The  common-law  privilege  exempting^ 
suitors  and  witnesses,  residents  of  a  foreign 
state,  in  civil  cases,  on  their  claim  of  privi- 
lege, from  service  of  civil  process  while  in 
attendance  as  civil  suitors  or  witnesses  in 
the  courts  of  this  state,  until  after  a  reason- 
able opportunity  afforded  them  to  return 
to  their  abode,  does  not  include  nonresident 
defendants  in  criminal  proceedings,  tem- 
porarily here  to  defend  in  the  criminal  ac- 
tion against  them,  when  the  criminal  pro- 
ceedings are  prosecuted  in  good  faith,  and 
not  fraudulently  instituted  merely  for  the 
purpose  of  procuring  the  presence  of  the 
foreign  resident  that  he  might  be  here 
served  with  civil  process. 

Same  —  service  and  arrest. 

2.  To  a  nonresident  defendant  in  a  crimi- 
nal case,  the  law  extends  no  such  privilege, 
and  he  may,  while  here,  be  served  with  a 
summons  and  complaint,  and  arrested  un- 
der bail  and  arrest  proceedings,  an  incident 

Headnotes  by  Goss,  J. 

Note,  —  Right  of  nonresident  to  exempt 
tion  front  service  of  process  tohile 
within  jurisdiction  pursuant  to  con* 
ditton  of  hail  bond. 

This  note  is  supplementary  to  the  one 
appended  to  Netograph  Mfg.  Co.  y.  Scrug- 
ham,  27  L.R.A.(N.S.)  333. 

Generally  as  to  exemption  of  nonresident 
party  from  service  of  civil  process  while  is 
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to  such  civil  action,  and  held  to  civil  bail, 
without  there  being  afforded  him  any  oppor- 
tunity to  return  to  his  home  in  the  foreign 
state. 

(February  17,  1914.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
cuatody  to  which  he  had  been  committed  in 
default  of  bail  upon  his  arrest  for  em- 
bezzlement while  in  attendance  upon  a  trial. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wolfe  &  Schneller  and  E.  S. 
Cary  for  petitioner. 

Mr.  W.  S.  liander  and  Messrs.  Puroell, 
DlTeC,  &  Perkins,  for  respondent: 

The  service  of  process  on  petitioner  was 
as  good  and  valid  as  the  service  of  any 
other  process,  until  set  aside. 

State  ex  rel.  Mears  v.  Barnes,  6  N.  D. 
350,  65  N.  W.  688;  Mullen  v.  Sanborn,  25 
L.RJ^.  734,  note;  Worth  v.  Norton,  76  Am. 
8t.  Bep.  542,  note. 

It  is  only  the  jurisdiction  of  the  court 
to  issue  the  process  that  can  be  questioned. 

State  ex  rel.  Peterson  v.  Barnes,  3  N.  D. 
131,  54  N.  W.  541;  State  ex  rel.  Mears 
T.  Barnes,  5  N.  D.  350,  65  N.  W.  688;  State 
ex  rel.  Styles  v.  Beaverstad,  12  N.  D.  527, 
97  N.  W.  548;  Stote  v.  Floyd,  22  N.  D. 
183,  132  N.  W.  662;  Ex  parte  McGuUough, 
35  Cal.  97;  State  y.  Pratt,  20  S.  D.  440, 
107  N.  W.  538,  11  Ann.  Gas.  1049. 

The  remedy  of  habeas  corpus  can  only 
be  invoked  when  there  is  no  other  remedy. 

21  Cyc.  285  et  seq.;  Ex  parte  Walpole, 
85  Cal.  362,  24  Pac.  657;  State  ex  rel. 
Nixon  V.  Second  Judicial  Dist.  Ct.  14  Mont. 
396,  40  Pac.  66;  Re  Lancaster,  137  U.  S. 
393,  34  L.  ed.  713,  11  Sup.  Ct.  Rep.  117; 
Bass  V.  Hightower,  94  Ga.  602,  21  S.  E. 
592;  State  v.  Pratt,  11  Ann.  Cas.  1051, 
note;  Ex  parte  Wilson,  6  Cranch,  52,  3 
L.  ed.  149. 

A  person  is  not  privileged  from  arrest 
while  in  custody  under  criminal  process,  or 
while  attending  or  returning  from  his  trial 
on  a  criminal  charge. 

3  Cyc.  923,  subdiv.  B;  1  Am.  &  Eng.  Enc. 
Law,   724;    Williams  v.   Bacon,   10   Wend. 


636;  Lucas  v.  Albee,  1  Denio,  666;  Moore 
V.  Green,  73  N.  C.  394,  21  Am.  Rep.  470; 
Scott  V.  Curtis,  27  Vt.  762;  Wood  v.  Boyle, 
177  Pa.  620,  55  Am.  St.  Rep.  747,  36  Atl. 
853;  Browning  v.  Abrams,  51  How.  Pr. 
172;  Reid  v.  Ham,  64  Minn.  305,  21  L.R.A. 
232,  40  Am.  St.  Rep.  333,  56  N.  W.  35; 
Rutledge  v.  Krauss,  73  N.  J.  L.  397,  63 
Atl.  988;  White  v.  Underwood,  126  N.  C. 
25,  46  L.R.A.  706,  74  Am.  St.  Rep.  630, 
34  S.  E.  104;  Re  Walker,  61  Neb.  803,  86 
N.  W.  513,  12  Am.  Crim.  Rep.  343;  Neto- 
graph  Mfg.  Co.  v.  Scrugham,  197  N.  Y.  377, 
27  L.R.A.(N.S.)  333,  134  Am.  St.  Rep. 
886,  90  N.  E.  962. 

Goss,   J.,   delivered   the   opinion   of  the 
court : 

One  Frank  Hendersen  has  petitioned  this 
court  for  a  writ  of  habeas  corpus.  As 
grounds  for  the  writ,  proof  by  affidavits  has 
been  submitted,  establishing:  That  from 
August  1st  to  December  26th  last  Hender- 
sen was  a  resident  of  Richland  county  in 
this  state,  and  an  employee  of  the  Fair- 
mount  &  Veblen  Railway  Company,  a  cor- 
poration. That  on  December  10th  a  crimi- 
nal complaint  charging  embezzlement,  a 
felony,  was  laid  before  a  magistrate  of  said 
county,  charging  Hendersen  with  the  com- 
mission of  said  crime,  upon  which  a  war- 
rant for  his  arrest  was  duly  issued.  He 
was  arrested  thereon,  and  pending  examina- 
tion was  held  in  $4,600  bail,  whic^  he 
furnished.  That  on  December  25th  Hen- 
dersen changed  his  residence  to  Minneapolis, 
Minnesota.  This  is  proven  by  his  own  af- 
fidavit and  those  of  residents  of  Minneapo- 
lis. That  on  said  date  he  rented  apart- 
ments in  that  city,  to  which  he  has  moved 
his  personal  belongings,  and  where  he  has 
taken  up  his  abode,  and  at  which  place  he 
claims  to  be  actually  residing.  Although 
the  opponents  to  the  granting  of  this  writ 
claim  this  residence  to  be  merely  colorable, 
and  for  the  purpose  of  gaining  some  tem- 
porary advantage  in  these  legal  proceedings, 
and  have  offered  affidavits  tending  in  part 
to  contradict  the  defendant's  statements  as 
to  residence,  and  to  impeach  his  good  faith. 
we  find  in  favor  of  the  petitioner  on  this 


state  in  connection  with  case,  see  note  to 
Long  V.  Hawken,  42  L.R.A.(N.S.)   1101. 

In  State  ex  rel.  Hattabaugh  v.  Boynton, 
140  Wis.  89,  121  N.  W.  887,  17  Ann.  Cas. 
618,  it  was  held  that  where  one  was  brought 
into  the  state  on  extradition  proceedings 
and  released  on  bail,  his  arrest  upon  attach- 
ment for  contempt  in  a  civil  suit,  issued  to 
enforce  a  civil  right  of  relator,  before  he 
had  an  opportunity  to  return  to  the  state 
from  which  he  had  been  extradited,  was  a 
violation  of  his  privilege,  and  the  attach- 
ment was  discharged.    To  the  contrary,  see 

Ex  PASTE  HeNDEBSEN. 
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And  in  Rogers  v.  Rogers,  138  Ga.  803,  76 
S.  E.  48,  while  defendant  was  not  in  thu 
state  pursuant  to  the  condition  of  a  bail 
bond,  he  was  there  voluntarily,  to  defend  a 
criminal  action  for  abandonment  of  his 
children,  and  it  was  held  that  he  was  not 
exempt  from  service  of  civil  process  in  a 
suit  lor  divorce  and  alimonv,  the  court  say- 
ing that  the  exemption  from  service  of 
process  extended  onlv  to  witnesses,  and 
therefore  not  to  a  deiendant  in  a  criminal 
case,  inasmuch  as  he  cannot  be  a  witness  in 
his  own  case,  under  the  laws  of  the  state. 

R.L.  S. 
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question  of  fact  under  proof  and  presump- 
tions of  law  tiiereto  applying,  and  find  that 
on  December  25th  last  the  petitioner  did 
change  his  residence  from  North  Dakota 
to  Minneapolis,  Minnesota,  and  that  on  the 
date  of  this  petition  he  was  and  now  is  a 
bona  fide  resident  of  Minnesota.  Petitioner 
has  returned  from  Minnesota  without  .ex- 
tradition for  the  sole  purpose  of  defending 
the  criminal  charge  of  embezzlement  so 
pending  against  him  in  the  courts  of  this 
state  since  December  10,  1013,  at  all  times 
until  January  17,  1914,  on  which  last  date, 
after  a  preliminary  examination  lasting 
over  two  weeks,  defendant  was  held  for 
trial  before  the  district  court  upon  a  charge 
of  felony,  which  trial,  according  to  the 
showing  made,  will  probably  take  place  at 
the  coming  term  of  district  court  to  be 
held  in  June  of  this  year.  In  holding  de- 
fendant for  trial,  the  examining  court  has 
found  the  existence  of  probable  cause  to 
believe  that  felony  has  been  committed, 
and  that  the  defendant  is  guilty  thereof. 
He  was  so  held  in  $4,500  bail  pending  trial, 
and  has  furnished  a  cash  deposit  in  lieu 
of  and  as  a  bond  in  said  amount  for  his 
appearance  to  answer  said  charge  at  the 
next  term  of  the  district  court  for  Rich- 
land county. 

After  issuance  of  an  order  discharging 
him  on  bail  approved,  and  about  one  min- 
ute after  his  release  on  bail,  and  while  he 
was  still  in  the  courtroom  of  the  magis- 
trate taking  bail,  he  was  served  with  a 
summons,  complaint,  and  order  for  arrest 
on  bail  and  arrest  proceedings  in  an  action 
wherein  the  corporation  procuring  his  ar- 
rest for  embezzlement  is  plaintiff,  and  the 
petitioner  is  defendant.  The  order  upon 
arrest  and  bail  issued  out  of  the  district 
court  of  Richland  county,  directing  that 
this  petitioner  be  held  in  custody  until  he 
shall  give  bail  on  said  order  in  the  sum 
of  $6,000,  as  provided  by  law.  The  pro- 
ceedings upon  bail  and  arrest  are  in  proper 
form,  and  the  order  of  arrest  and  bail  is- 
suable in  such  an  action.  Petitioner  is  im- 
prisoned in  default  of  bail.  Without  mov- 
ing to  vacate  the  service  or  the  proceedings, 
he  made  application  to  the  district  judge  of 
the  district  in  which  he  was  confined  for 
the  issuance  of  a  writ  of  habeas  corpus, 
which  was  denied  after  full  hearing  on  the 
merits.  He  here  contends  to  be  illegally 
restrained  of  his  liberty,  alleging  that,  as 
a  citizen  of  Minnesota,  he  is  privileged  from 
arrest  in  attending  upon  trial  of  the  crimi- 
nal action  against  him  pending  in  the 
courts  of  this  state,  and  not  subject  to  in- 
terference by  arrest  upon  mesne  process 
during  the  time  of  his  attendance  and  un- 
til a  reasonable  time  afforded  him  to  return 
to  Minnesota.  This  is  the  issue  presented. 
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We  have  no  statute  bearing  upon  or  con- 
trolling this  situation.  Had  petitioner 
been  in  attendance  as  a  witness  or  suitor 
in  the  civil  courts  of  this  state,  as  a  citizen 
of  Minnesota  or  any  foreign  state,  he  would 
be  privileged,  and  therefore  exempt  upon 
his  claim  of  privilege  from  legal  service  in 
a  civil  suit  (Hicks  v.  Besuchet,  7  N.  D. 
429-435,  66  Am.  St.  Rep.  665,  75  N.  W. 
793),  or  from  arrest  in  arrest  and  bail 
proceedings,  which  are  merely  ancillary'  to 
the  civil  action  of  which  the  arrest  and 
bail  is  but  an  incident.  Of  the  existence  of 
this  general  privilege  there  is  no  question. 
Under  the  common  law,  to  avail,  such  priv- 
ilege must  be  claimed. 

But  petitioner  is  before  us  in  a  ease  in 
which  the  reasons  for  this  common-law  priv- 
ilege so  applying  in  civil  cases  are  entirely 
absent.  *  As  a  suitor  or  witness  in  a  civil 
case  he  could  not  be  compelled  to  attend  or 
to  submit  himself  to  the  jurisdiction  of  our 
courts.  And  his  entering  the  state  must 
be  voluntary,  either  to  aid  others  by  vol- 
untarily appearing  or  testifying  in'  their 
behalf,  or  to  defend  his  own  interests,  and 
voluntarily  submit  his  cause  to  our  courts 
for  arbitrament.  In  either  case  the  common 
law,  on  grounds  of  public  policy,  has  priv- 
ileged him  from  harassment  of  civil  pro- 
ceedings, the  interests  of  justice  and  public 
policy  demanding  it,  and  has  thus  en- 
couraged the  voluntary  appearance  of  the 
nonresident  who  is  under  no  compulsion  to 
appear,  to  disclose,  or  to  litigate  in  a  civil 
case  in  our  courts.  In  either  or  any  event 
he  is  voluntarily  aiding  in  the  administra- 
tion of  justice.  But  where  the  party  served 
has  been  brought  under  extradition  pro- 
ceedings, or  by  force  of  criminal  process, 
from  the  foreign  state  into  ours,  to  here 
answer  for  crime  committed  within  our 
boundaries,  if  at  all,  the  defendant  is  not 
voluntarily  here.  He  has  no  choice  in  the 
matter.  He  is  rendering  organized  society 
no  service.  Instead,  he  is  here  charged  with 
being  a  menace  to  it.  While  presumed  in- 
nocent, he  is  not  fulfilling  any  office  of 
good  citizenship  nor  voluntarily  promoting 
justice.  And  except  in  sham  criminal  pro- 
ceedings wherein  the  criminal  process  is 
made  a  mere  pretense  upon  which  to  per- 
petrate a  fraud  upon  a  defendant  by  pro- 
curing his  involuntary  attendance,  not  with 
the  bona  fide  intent  of  his  being  criminally 
prosecuted,  but  instead  to  secure  service  of 
a  summons  or  process  in  a  civil  suit  upon 
him,  the  criminal  proceedings  being  but  an 
instrument  used  for  the  collection  of  a 
debt,  the  reasons  upon  which  the  common- 
law  exemption  is  given  to  a  civil  suitor  or 
witness  are  mostly,  if  not  altogether,  ab- 
sent. The  question  before  us  is  whether 
such  privilege  accorded  the  civil  suitor  or 
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witness  shall  be  extended,  regardless  of 
nonexistence  of  reason,  to  cover  the  case 
of  this  petitioner,  who,  when  served,  was 
here  as  a  criminal  defendant,  and  as  such, 
on  principle,  should  have  no  privilege. 

Such  proceedings  are  often  discussed  in 
eonnection  with   the   law   applying   to  ex- 
tradition.    This  petitioner  is  to  be  treated 
in  all  respects  as  though  he  had  been  ex- 
tradited, and  the  fact  that  he  is  here  with- 
out having  been  extradited   is   no  circum- 
stance against  him.    Assuming  that  he  had 
been  extradited,  instead  of  appearing  vol- 
untarily to  protect  his  bail,  he  could  have 
been    prosecuted   for   any   criminal    offense 
other   and   wholly   independent   of   the   al- 
leged crime  on  which  he  was  extradited, 
provided   that  such  extradition  was   from 
another  state  of  this  union,  and  not  from 
a  foreign  country,  in  which  latter  case  an 
Immunity  guaranteed  by  treaty  would  then 
be  violated.     Knox  v.  State,  164  Ind.  226, 
108  Am.  St.  Rep.  201,  73  N.  E.  255,  3  Ann. 
Cas.  539,  and  note.    As  between  the  states 
of  this  union  there  is  no  such  immunity. 
Lascelles  v.  Georgia,  148  U.  S.  537,  37  L. 
ed.  549,  13  Sup.  Ct.  Rep.  687,  amrming  90 
Ga.   347,   35   Am.   St.  Rep.   216,   16   S.   £. 
945. .   The  object  of  our  extradition   laws, 
as    between    states,    is   not    to    afford   any 
refugee  or  fugitive  any  personal  privilege 
or  immunity  whatever;  neither  is  it  their 
intention  nor  purpose  that  any  state  shall, 
as  to  the  extraditing  state,  be  considered 
as  an  asylum  for  a  fugitive  from  justice. 
Thus,    theories    of    personal    immunity    or 
privilege  because  of  this  defendant's  resi- 
dence in  another  state,  as  appear  in  the 
reasoning  of  some  courts  as  a  foundation 
for  so-called  public  policy  invoked  by  peti- 
tioner, or  wherein  extradition  between  states 
is  treated  as  analogous  to  extradition  from 
a    foreign    country    under    treaty    rights, 
should    not    on    principle    be    considered. 
Such  precedent,  exaggerating  the  rights  of 
a  defendant  in  extradition,  consistently  an- 
nounces generally  a  rule  contrary  to  our 
conclusions  on  the  merits.    From  a  stand- 
point of  number  of  cases  alone,  petitioner 
would  be  entitled  to  the  writ  prayed  for; 
but  the  early  precedent  seems  to  have  ap- 
plied the  common-law  privilege  of  suitors 
and  witnesses  in  civil  cases  indiscriminate- 
ly   to    criminal    defendants,    without    dis- 
tinguishing   or    apparently    observing    the 
want  of  grounds  therefor.     There  seems  to 
be  a  well-marked  tendency  in  those  courts 
not  irrevocably  committed  to  the  extension 
of  said  privilege  to  criminal  defendants,  to 
deny  it  as  to  them.    What  we  believe  to  be 
the  weight  of  recent  authority  is  to  that 
effect,  and   recognizes  the  want  of  reason 
for  adherence  to  the  early  rule.    When  the 
reason   for  the   rule  fails,  the   rule   itself 
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I  should  fall,  is  the  statute  of  our  state  as 
well  as  the  course  dictated  by  common  sense. 

It  may  be  urged  that  these  proceedings 
in  arrest  and  bail  may  interfere  with  the 
right  of  this  defendant  to  make  his  defense 
in  the  criminal  prosecution, — a  plausible 
and  for  the  moment  appealing  circumstance 
that  admittedly  may  be  the  result.  But 
had  the  defendant  remained  a  resident  of 
this  state,  as  he  concededly  was  at  the  time 
of  any  commission  of  this  offense  for  which 
he  is  held  for  trial,  he  would  have  been  sub- 
ject to  arrest  and  imprisonment  on  mesne 
civil  process.  On  the  contrary,  had  he  then 
been  a  resident  of  Minnesota,  and  been  ex- 
tradited here,  he  would  have  been  subject 
to  prosecution  for  any  criminal  offense, 
and  to  which  further  criminal  prosecutions 
might  have  been  added,  the  result  of  which 
might  have  been  to  equally  hamper  him  in 
his  first  defense.  Such  subsequent  prosecu- 
tion would  have  violated  no  rule  of  comity 
between  states,  as  the  state  of  Minnesota 
has  no  interest  in  shielding  either  a  refugee 
from  this  state  or  one  domiciled  within  its 
borders  from  amenability  for  crimes  here 
committed.  To  recognize  any  such  rule  as 
contended  for  would  be  contrary  to  the 
whole  theory  of  the  extradition  laws. 

It  has  been  argued  that  to  permit  these 
proceedings  may  cause  the  executive  of  a 
foreign  state  to  deny  extradition  in  mer- 
itorious cases.  The  granting  of  extradi- 
tion is  intrusted  to  the  chief  executive  of 
the  state.  He  may,  and  oftentimes  does, 
assume  the  right  he  does  not,  under  the 
spirit  of  the  extradition  laws,  possess,  to 
pass  upon  the  real  merit  of  the  prosecution. 
He  may  assume  a  given  case  to  be  an  abuse 
of  process,  and  deny  extradition, — the 
equivalent  of  holding  that  the  courts  of 
the  extraditing  state  will  permit  an  abuse 
of  their  process.  Nor  is  it  the  duty  of 
an  executive  to  refuse  rendition  under  ex- 
tradition under  a  plea  of  protection  of  the 
property  rights  of  the  fugitive,  as  must  be 
the  case  should  such  grounds  be  considered 
in  passing  upon  requisition.  Had  this  de- 
fendant been  extradited,  the  foreign  execu- 
tive should  not  be  concerned  with  whether 
the  fugitive,  if  rendered  on  extradition, 
would  thereafter  be  served  with  civil  pro- 
cess, with  perhaps  bail  and  arrest  proceed- 
ings as  an  incident  thereto.  The  courts 
here  are,  as  the  courts  there  would  be, 
amply  able  to  see  that  fraudulent  use  is 
not  made  of  criminal  process  to  obtain  ex- 
tradition merely  for  the  purpose  of  mulct- 
ing by  subsequent  civil  proceedings  the 
party  so  prosecuted.  This  duty  is  intrust- 
ed to  the  courts,  and  the  rule  is  well  estab- 
lished that  in  such  cases  of  fraud  the  de- 
fendant will  be  regarded  and  his  rights 
measured  as  though  he  had  not  come  with- 


332 


NORTH  DAKOTA  SUPREME  COURT. 


in  the  jurisdiction;  the  court  not  permitting 
its  process  to  be  used  to  perpetrate  a  fraud 
upon  him  in  getting  him  here.  This  ques- 
tion has  not  been  raised  in  this  case  except 
as  it  incidentally  appears  from  the  single 
fact  that  the  corporation  procuring  his 
criminal  prosecution  is  the  plaintiff  in  the 
civil  action.  That  such  plaintiff  made  use 
of  criminal  process  to  obtain  petitioner's 
presence  here,  that  he  might  then  be  served 
with  civil  process,  is  wholly  negatived  by 
the  fact  that  at  the  time  of  the  laying  of 
the  criminal  complaint,  and  for  two  weeks 
thereafter,  including  the  time  of  his  arrest, 
he  was  a  resident  and  householder  of  Rich- 
land county,  where  he  and  his  wife  were 
residing.  Had  the  corporation  plaintiff  de- 
sired to  serve  a  civil  process,  it  could  have 
done  so  without  employing  the  aid  of  any 
criminal  prosecution*  No  principle  of  ex- 
tradition is  violated  by  a  denial  of  privilege, 
available  in  civil  proceedings,  to  petitioner 
here  as  a  defendant  in  a  criminal  case. 

Any  extended  quotation  from  the  author^ 
itiea  is  needless.  We  must  choose  between 
two  opposing  lines  of  authority.  Our  hold- 
ing is  in  line  with  the  following:  Neto- 
graph  Mfg.  Co.  v.  Scrugham,  27  L.R.A. 
(N.S.)  333,  and  note  (197  N.  Y.  377,  134 
Am.  St.  Rep.  886,  90  N.  E.  2G2 ) ;  Bank  of 
Metropolis  v.  White,  26  Misc.  604,  67  N.  Y. 
Supp.  460;  Moore  v.  Green,  73  N.  C.  394,  21 
Am.  Rep.  470;  White  v.  Underwood,  126  N. 
C.  26,  46  L.R.A.  706,  74  Am.  St.  Rep.  630,  34 
S.  E.  104;  Mullen  v.  Sanborn,  79  Md.  364, 
25  L.R.A.  721,  47  Am.  St.  Rep.  421,  29 
Atl.  522;  Reid  v.  Ham,  54  Minn.  305,  21 
L.R.A.  232,  40  Am.  St.  Rep.  333,  66  N.  W. 
35;  Scott  V.  Curtis,  27  Vt.  762;  Wood  v. 
Boyle,  177  Pa.  620,  56  Am.  St.  Rep.  747, 
36  Atl.  863;  and  note  in  38  Am.  Rep.  720; 
Re  Walker,  61  Neb.  803,  86  N.  W.  513,  12 
Am.  Crim.  Rep.  343;  Rutledge  v.  Krauss, 
73  N.  J.  L.  397,  63  Atl.  988;  Knox  v.  State, 
164  Ind.  226,  108  Am.  St.  Rep.  291,  73 
N.  £.  266,  3  Ann.  Cas.  539;  and  the  earlier 
New  York  cases  of  Williams  v.  Bacon,  10 
Wend.  636;  Browning  v.  Abrams,  61  How. 
Pr.  172;  and  Lucas  v.  Albee,  1  Denio,  666; 
23  Century  Dig.  "Extradition,"  §  53; 
Decen.  Dig.  same  title,  §§  41  and  42; 
19  Cyc.  98.  The  trend  of  recent  decisions 
is  well  illustrated  in  Ex  parte  Flack,  decid- 
ed a  year  ago  by  the  supreme  court  of 
Kansas,  and  reported  in  88  Kan.  616,  47 
L.R.A.(N.S.)  807,  129  Pac.  541,  where  that 
court  expressly  overruled  State  v.  Hall, 
40  Kan.  338,  10  Am.  St.  Rep.  200,  19  Pac. 
918,  in  principle  analogous  to  that  we  are 
asked  by  petitioner  to  adopt,  while  Ex 
parte  Flack  is  analogous  in  principle  to 
our  holding  that  a  defendant  extradited 
from  another  state  comes  without  privilege 
from  arrest  in  a  civil  suit. 
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For  contrary  holdings,  see  Murray  t. 
Wilcox,  122  Iowa,  188,  64  L.RJi.  534,  101 
Am.  St.  Rep.  263,  97  N.  W.  1087;  Moletor 
V.  Sinnen,  76  Wis.  308,  7  UELA.  817.  20 
Am.  St.  Rep.  71,  44  N.  W.  1099,  which 
case  could  have  been  disposed  of  as  one  of 
fraudulent  requisition  to  obtain  service  in 
civil  proceedings;  the  same  with  Re  Cannon, 
47  Mich.  481,  11  N.  W.  280.  See  also 
Martin  v.  Bacon,  76  Ark.  158,  113  Am.  St. 
Rep.  81,  88  S.  W.  863,  6  Ann.  Cas.  336; 
State  ex  rel.  Hattabaugh  v.  Boynton,  140 
Wis.  89,  121  N.  W.  887,  17  Ann.  Cas.  618; 
Compton  V.  Wilder,  40  Ohio  St.  130.  The 
citations  on  both  sides  of  this  question 
might  be  multiplied,  but  the  notes  to  these 
reports  cite  numerous  authorities. 

We  are  satisfied  that  the  common-law 
privilege  that  would  protect  this  petitioner 
from  arrest  under  civil  process,  had  he  been 
attending  the  courts  of  this  state  as  a  wit- 
ness in  a  civil  or  criminal  case,  or  as  a 
suitor  in  a  civil  suit,  should  have  no  appli- 
cation where  he  is  here  as  a  defendant  in  a 
criminal  prosecution. 

The  writ  is  therefore  denied. 
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STATE  OF  NORTH  CAROLINA 

V. 

WILLIAM  DARNELL^  Appt 

(—  N.  C.  — ,  81  S.  E.  338.) 

Municipal  corporation  —  authority  to 
prevent  members  of  different  races 
from  living  on  same  street. 

Charter  and  statutory  authority  to  pass 
ordinances  for  the  general  welfare  of  the 
city,  and  such  regulations  for  the  better 
government  of  the  town  as  the  commission- 
ers may  deem  necessary,  does  not  include 
power  to  forbid  members  of  either  the  white 
or  colored  race  to  live  in  any  block  where 
a  majority  of  the  residents  are  of  the  other 
race. 

(April  8,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Superior    Court    for    Forsyth 
County  convicting  him  of  violating  the  so- 
called  segregation  ordinance.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Watson,  Buxton,   A  Watson, 
for  appellant: 
The    ordinance    is    unconstitutional.     It 

Note.  ^  For  validitv  of  segr^^tion  stat- 
ute or  ordinance  prohibiting  persons  of  dif- 
ferent race  or  color  from  living  in  same 
localitv,  see  note  to  State  v.  Qurry,  47 
L.R.A.'(N.S.)    1087. 
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takes  the  right  of  the  defendant  to  occupy 
his  own  home  without  due  process  of  law. 

2  Story,  Const.  5th  ed.  §  1950;  State  v. 
Julow,  129  Mo.  163,  29  L.R.A.  257,  50  Am. 
St.  Rep.  443,  31  S.  W.  781;  Dupy  v.  Wick- 
wire,  1  D.  Chip.  (Vt)  237,  6  Am.  Dec. 
728;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  Block  ▼.  Schwartz,  27  Utah,  387,  65 
LJLA.  308,  101  Am.  St.  Rep.  071,  76  Pac 
22,  1  Ann.  Cas.  551;  People  ex  rel.  Man- 
hattan Say.  Inst.  ▼.  Otis,  90  N.  Y.  48; 
Piunpelly  ▼.  Green  Bay  k  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557;  State  ▼.  Thomas, 
118  N.  C.  1225,  24  S.  £.  535;  State  ex  rel. 
Jones  ▼.  Froehlich,  115  Wis.  32,  58  L.R.A. 
757,  95  Am.  St.  Rep.  894,  91  N.  W.  115; 
Marbury  ▼.  Madison,  1  Cranch,  137,  2  L. 
ed.  60;  Lawton  ▼.  Steele,  152  U.  S.  133,  38 
L.  ed.  385,  14  Sup.  Gt.  Rep.  499;  Shelby  v. 
Cleveland  Mill  &  Power  Co.  155  N.  C.  196, 
35  LJLA.(N.S.)  488,  71  S.  E.  218,  Ann.  Cas. 
1912C,  179;  Calder  v.  Bull,  3  Dall.  386, 
1  Jm  ed.  648;  Re  Lee  Sing,  43  Fed.  360; 
Re  Hong  Wah,  82  Fed.  623;  Richmond  &  D. 
R.  Co.  N.  C.  Div.  V.  Brogden,  74  N.  C.  711; 
State  V.  Hill,  126  N.  C.  1146,  50  L.R.A. 
473,  36  S.  E.  326;  Slaughter-House  Cases, 
16  WalL  30-87,  21  L.  ed.  394-412;  Cooley, 
Const.  Lim.  6th  ed.  561;  State  ▼.  Ray,  131 
N.  C.  814,  60  L.R.A.  634,  92  Am.  St.  Rep. 
795,  42  S.  E.  960;  State  ▼.  Thomas,  118 
N.  C.  1221,  24  S.  E.  535. 

Messrs.  T.  W.  Bickett,  Attorney  General, 
and  G.  T.  Stephenson,  for  the  State: 

The  city  of  Winston  had  authority  to 
pass  the  ordinance,  as  a  municipality  has 
such  powers  as  are  essential  to  its  declared 
object  and  purpose. 

State  V.  Webber,  107  N.  C.  962,  22  Am. 
St.  Rep.  920,  12  S.  E.  598;  1  Dill.  Mun. 
Corp.  §  87 ;  State  v.  Austin,  114  N.  C.  855, 
25  L.RJL.  283,  41  Am.  St.  Rep.  817,  19  S. 
E.  919;  Ashland  ▼.  Coleman,  19  Va.  L. 
Reg.  427. 

Race  relations  have  long  been  considered 
a  proper  subject  of  l^slation  under  the 
police  power. 

Berea  College  ▼.  Kentucky,  211  U.  S.  45, 
53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33,  123  Ky. 
209,  124  Am.  St.  Rep.  344,  94  S.  W.  623, 
13  Ann.  Caa.  837;  Plessy  v.  Ferguson,  163 
U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 
1138;  Louisville,  K.  O.  A  T.  R.  Co.  ▼. 
Mississippi,  133  U.  S.  687,  33  L.  ed.  784,  2 
Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep. 
348;  West  Chester  k  P.  R.  Co.  y.  Miles,  55 
Pa.  209,  93  Am.  Dec.  744;  Chicago,  B.  k 
Q.  R.  Co.  T.  Illinois,  200  U.  S.  592,  50  L. 
ed.  609,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175;  State  v.  Gurry,  121  Md.  534,  47 
L.RJi.(N.S.)  1087,  88  AtL  546;  New  Mex- 
ico ex  rel.  McLean  v.  Denver  k  R.  G.  R.  Co. 
203  U.  S.  55,  51  L.  ed.  88,  27  Sup.  Ct. 
Rep.  1;  Utsey  v.  Hiott,  30  S.  C.  365,  14 
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Am.  St.  Rep.  910,  9  S.  £.  338;  State  v. 
Whitlock,  149  N.  C.  542,  128  Am.  St.  Rep. 
670,  63  S.  E.  123,  16  Ann.  Cas.  765;  1  Dill. 
Mun.  Corp.  3d  ed.  §  141. 

Clark,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  July  5,  1912,  the  board  of  aldermen 
of  Winston,  North  Carolina,  adopted  an 
ordinance  which  made  it  unlawful  for  any 
colored  person  to  occupy  as  a  residence  any 
house  upon  any  street  or  alley  between  two 
adjacent  streets  on  which  a  greater  number 
of  houses « were  occupied  as  residences  by 
white  people  than  were  occupied  as  resi- 
dences by  colored  people.  Another  section 
of  the  ordinance  made  a  similar  restriction 
against  white  people  occupying  as  resi- 
dences houses  on  streets  where  there  were 
more  houses  occupied  by  colored  residents 
than  by  whites.  In  1913  the  defendant, 
William  Darnell,  a  colored  man,  moved  his 
family  into  a  house  on  Highland  avenue 
to  occupy  it  as  a  residence.  At  that  time 
in  the  other  houses  on  that  street  and  block 
there  were  more  white  families  than  colored. 
The  defendant  was  tried  in  the  municipal 
court  for  violating  this  ordinance,  and,  be- 
ing found  guilty,  he  was  fined  and  appealed. 
In  the  superior  court  he  was  again  found 
guilty  and  fined,  and  appealed  to  this  court. 

The  only  authority  which  the  board  of 
aldermen  claim  for  the  passage  of  this  ordi- 
nance is  §  44  of  the  city  charter,  which 
provides  that  the  aldermen  "may  pass  any 
ordinance  which  they  may  deem  wise  and 
proper  for  the  good  order,  good  govern- 
ment, or  general  welfare  of  the  city,  pro- 
vided it  does  not  contravene  the  laws  and 
Constitution  of  the  state."  In  1  Dill.  Mun. 
Corp.  §  89,  which  is  copied  and  approved 
in  State  v.  Webber,  107  N.  C.  962,  22  Am. 
St.  Rep.  920,  12  S.  E.  598,  it  is  said:  "It 
is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses, 
and  can  exercise,  the  following  powers,  and 
no  others:  (1)  Those  granted  in  express 
words;  (2)  lliose  necessarily  or  fairly  im- 
plied; •  .  .  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  cor- 
poration,— ^not  simply  convenient,  but  in- 
dispensable. Any  fair,  reasonable,  sub- 
stantial doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied."  In 
State  V.  Thomas,  118  N.  C.  1225,  24  S.  £. 
535,  the  court  reiterated  this  doctrine,  and 
quoted  with  approval  1  Dill.  Mun.  Corp. 
§  825,  as  follows:  "An  ordinance  cannot 
legally  be  made  which  contravenes  a  com- 
mon right,  unless  the  power  to  do  so  be 
plainly  conferred  by  a  valid  and  competent 
legislative  grant."  In  State  v.  Dannenberg, 
150  N.  C.  800,  63  S.  E.  946,  it  was  held: 
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"Municipal  corporations  can  only  exercise 
such  police  powers  as  are  granted  by  tlieir 
charters,  and  all  fair  and  reasonable  doubts 
as  to  whether  such  powers  have  been  so  con- 
ferred are  resolved  by  the  courts  against 
their  being  exercised." 

The  brief  for  the  state  frankly  says:  "It 
is  not  claimed  that  the  city  of  Winston  had 
any  express  grant  of  power  to  pass  a  segre- 
gation ordinance.  To  uphold  the  validity 
of  such  an  ordinance,  therefore,  it  must  be 
shown  that  the  passage  of  it  was  a  reason- 
able exercise  of  the  police  power."  Revisal, 
2923,  is  broader  even  than  this  provision  of 
the  charter,  for  it  gives  town  conhnissioners 
"power  to  make  ordinances,  rules  and  regu- 
lations for  the  better  government  of  the 
town  not  inconsistent  with  this  chapter  and 
the  law  of  the  land,  as  they  may  deem  nec- 
essary," and  to  enforce  them  by  suitable 
penalties.  It  is  held  under  this  last  section 
that  such  ordinances  and  by-laws  must  be 
in  harmony  with  the  general  laws  of  the 
state.  Washington  v.  Hammond,  76  N.  C. 
33;  State  v.  Langston^  88  N.  C.  692;  State 
V.  BritUin,  89  N.  C.  574,  4  Am.  Grim.  Rep. 
458. 

We  do  not  think  that  the  authority  con- 
ferred by  §  44  of  the  charter  to  enact  ordi- 
nances for  the  "general  welfare  of  the  city" 
can  justly  be  construed  as  intended  by  the 
legislature  to  authorize  an  ordinance  of 
this  kind  which  establishes  a  public  policy 
which  has  hitherto  been  unknown  in  the 
legislation  of  our  state.  To  do  so  would 
give  to  the  words  "general  welfare"  an  ex- 
tended and  wholly  unrestricted  scope  wliich 
we  do  not  think  the  legislature  could  have 
contemplated  in  using  those  words.  If  the 
board  of  aldermen  is  thereby  authorized  to 
make  this  restriction,  a  bare  majority  of 
the  board  could,  if  they  may  "deem  it  wise 
and  proper,"  require  Republicans  to  live  on 
certain  streets,  and  Democrats  on  others, 
or  that  Protestants  shall  reside  only  in  cer- 
tain parts  of  the  town,  and  Catholics  in 
another,  or  that  Grermans  or  people  of  Ger- 
man descent  should  reside  only  where  they 
were  in  the  majority,  and  that  Irish  and 
those  of  Irish  descent  should  dwell  only  in 
certain  localities  designated  for  them  by 
the  arbitrary  judgment  and  permission  of 
a  majority  of  the  aldermen.  They  could 
apply  the  restriction  as  well  to  business  oc- 
cupations as  to  residences,  and  could  pre- 
scribe the  localities  allotted  to  each  class 
of  people  without  reference  to  whether  the 
majority  already  therein  is  of  the  proscribed 
race,  nationality,  or  political  or  religious 
faith. 

Besides,  an  ordinance  of  this  kind  for- 
bids the  owner  of  property  to  sell  or  to 
lease  it  to  whomsoever  he  sees  fit,  as  well 
as  forbids  those  who  may  be  desirous  of 
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buying  or  renting  property  from  doing  so 
where  they  can  make  the  best  bargain.  Yet 
this  right  of  disposing  of  property,  the  jus 
I  diaponendi,  has  always  been  held  one  of  the 
inalienable  rights  incident  to  the  ownership 
of  property  which  no  statute  will  be  con- 
strued as  having  power  to  take  away.  In 
Bruce  v.  Strickland,  81  N.  C.  267,*  it  is 
said:  "The  jus  disponendi  is  an  important 
element  of  property,  and  a  vested  right  pro- 
tected by  the  clause  in  the  Federal  Consti- 
tution which  declares  the  obligation  of 
contracts  inviolable."  The  same  doctrine 
is  fully  held  and  discussed  in  Hughes  ▼. 
Hodges,  102  N.  C.  239,  9  S.  E.  437,  and 
in  the  numerous  citations  to  those  two 
cases,  which  will  be  found  in  the  Anno.  ed. 
This  ordinance  forbids  a  white  man  or  a 
colored  man  to  live  in  his  own  house  if  it 
should  descend  to  him  by  inheritance,  and 
should  happen  to  be  located  on  a  street 
where  the  majority  of  the  residents  happen 
to  be  of  such  different  race.  There  is  no 
reason  why  the  power  of  the  county  com- 
missioners to  provide  for  the  public  welfare 
should  not  be  as  broad  as  those  of  the  town 
commissioners,  and  if,  under  such  general 
authority,  similar  regulations  are  pre- 
scribed for  the  country  districts,  one  who 
should  buy  or  inherit  property  in  a  section 
where  the  opposite  race  is  in  the  majority 
could  not  reside  on  his  own  propert;\  and 
he  could  not  sell  it  or  rent  it  out  except 
to  persons  of  such  different  race,  since  none 
other  could  reside  there.  Neither  a  white 
manager  nor  any  white  tenants  could  reside 
on  a  farm  where  a  majority  of  the  tenants 
or  hands  are  colored. 

In  Ireland  there  were  years  ago  limits 
prescribed  beyond  which  the  native  Irish  or 
Celtic  population  could  not  reside.  This 
was  called  the  "Irish  Pale,"  and  one  of  the 
results  was  continued  disorder  and  unrest 
in  that  unhappy  island,  which  had  as  one 
of  its  consequences  that  more  than  half  its 
population  came  to  this  country.  That 
policy  has  since  been  reversed;  But  in  Rus- 
sia, to  this  day,  there  are  certain  districts 
to  which  the  Jews  are  restricted,  with  the 
result  that  vast  numbers  of  them  are  emi- 
grating to  this  country.  We  can  hardly  be- 
lieve that  the  l^islature,  by  the  ordinary 
words  in  a  charter  authorizing  the  alder- 
men to  "provide  for  the  public  welfare," 
Intended  to  initiate  so  revolutionary  a  pub- 
lic policy.  Had  this  been  intended,  there 
would  certainly  have  been  a  thorough  dis- 
cussion and  a  full  consideration  by  the 
general  assembly  of  the  question  whether, 
under  the  Constitution  of  the  United  States 
and  of  this  state,  the  legislature  could  estab- 
lish a  policy  which  would  deny  to  the  own- 
ers of  lands,  either  in  the  country  or  town, 
the  right  to  dispose   of  them  by  sale    or 
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renting  to  whomsoever  they  saw  fit  as  of 
ancient  right  they  had  been  long,  accus- 
tomed to  do,  or  to  restrict  any  class  of 
citizens  from  buying  or  renting  where  they 
wished. 

Indeed,  so  far  as  the  declaration  of  a 
public  policy  is  concerned,  when  a  few  years 
ago  labor  agents  began  carrying  out  of  the 
state  the  colored  laborers  on  whom  many 
farmers  depended  for  the  cultivation  of 
their  crops,  which  alone  maintained  the 
value  of  their  lands,  the  legislature  prompt- 
ly passed  chapter  75,  Laws  1891,  which 
made  it  indictable  to  es^ercise  such  vocation 
without  having  first  paid  a  license  fee  of 
$1,000.  When  that  act  was  h6ld  invalid  in 
State  V.  Moore,  113  N.  C.  697,  22  L.R.A. 
472,  18  S.  £.  342,  the  legislature  promptly 
passed  another,  chapter  9,  §  84,  Laws  1901, 
prescribing  a  smaller  license  fee,  but  mak- 
ing it  indictable  to  act  as  agent  £o  procure 
laborers  for  another  state  without  obtain- 
ing such  license.  This  was  upheld  in  State 
V.  Hunt,  129  N.  C.  686,  85  Am.  St.  Rep. 
758,  40  S.  E.  .216,  as  was  also  a  like  act 
to  the  same  purport  (Laws  1903,  chap. 
247,  §  74)  in  Carr  v.  Duplin  County,  136 
X.  C.  125,  48  S.  E.  597. 

Judging  by  the  experience  of  the  "Irish 
Pale"  and  of  the  similar  restrictions  upon 
the  Jews  in  Russia,  the  result  of  this  policy 
might  well  be  a  large  exodus,  and  naturally 
of  the  most  enterprising  and  thrifty  element 
of  the  colored  race,  leaving  the  unthrifty 
and  less  desirable  element  in  this  state  on 
the  taxpayers.  Such  a  result  would  be 
contrary  to  the  above-cited  statutes,  by 
which  the  legislature  indicated  a  public 
policy  of  retaining  the  colored  laborers  in 
this  state.  The  initiation  by  this  ordinance 
of  a  public  policy  so  little  in  accord  with 
the  above  legislation  cannot  reasonably  be 
inferred  from  the  general  expression  in  the 
charter  relied  upon. 

There  is  a  wide  distinction  between  suf- 
frage, which  is  not  an  inherent  right,  but 
which  is  conferred  by  constitutional  pre- 
scription, and  which  is  usually  extended 
from  time  to  time^  and  the  inalienable  right 
to  own,  acquire,  and  dispose  of  property, 
which  is  not  conferred  by  the  Constitution, 
but  exists  of  natural  right.  There  is  no 
question  that  legislation  can  control  social 
rights  by  forbidding  intermarriage  of  the 
races,  and  in  requiring  Jim  Crow  cars,  and 
in  similar  matters.  It  was  also  held  in 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273,  that,  as  the  state 
had  the  right  to  regulate  or  forbid  the 
sale  of  liquor,  that  one  who  had  devoted 
his  property  to  such  purpose  could  not  ob- 
ject that  he  is  forbidden  longer  to  so  use 
it;  but  none  of  these  interfere  with  the 
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fundamental  right  of  everyone  to  acquire 
and  dispose  of  property  by  sale.  The  right 
to  devise  is  statutory,  and  therefore  can  be 
modified.  Re  Garland,  160  K.  C.  655,  76  S. 
£.  486.  Whether,  if  the  general  assembly 
had  passed  a  statute  conferring  on  town 
or  county  commissioners  the  authority  to 
make  such  an  ordinance  as  this,  it  would 
have  been  constitutional,  is  not  now  before 
us.  We  simply  hold  that  an  act  of  this 
broad  scope  so  entirely  without  precedent 
in  the  public  policy  of  the  state,  and  so 
revolutionary  in  its  nature,  cannot  be 
deemed  to  have  been  within  the  purview  of 
the  legislature  from  the  use  of  the  words 
conferring  authority  to  make  ordinances 
for  the  general  welfare. 

There  was  a  similar  restriction  of  the 
Jews  to  certain  quarters  of  the  towns  in  the 
middle  ages,  and  the  quarters  assigned  them 
were  called  "ghettoes."  If  the  intention  of 
the  legislature  had  been  to  establish  such 
policy  as  to  the  colored  people,  either  m 
our  towns  or  country  districts,  there  would 
certainly  have  been  some  provision  pre- 
scribing the  methods  to  be  used  in  selecting 
these  districts.  The  selection  would  not 
have  been  left  to  the  arbitrary  and  ir- 
reviewable  power  of  the  majority  of  the 
board  elected  without  any  reference  to  this 
matter.  A  man  whose  property  might  be 
made  unsalable  or  reduced  in  value  by  for- 
bidding him  to  sell  or  rent  it  to  a  white 
man  because  the  majority  of  the  houses 
in  such  district  were  occupied  by  negroes 
certainly  should  have  some  compensation 
from  the  public  for  his  loss.  The  same 
would  be  true  of  property  just  across  the 
street  from  one  of  these  ghettoes  which 
might  be  established  to  the  depreciation  of 
his  property.  Then,  too,  both  in  town  and 
country  the  owners  of  property  who  might 
be  deprived  of  the  opportunity  of  renting 
it  to  laboring  people  of  color,  because  the 
majority  in  that  section  or  block  were 
white  people,  who  did  not  wish  to  rent  or 
buy,  might  make  an  objection  to  the  de- 
markation  adopted.  Then,  too,  the  designa- 
tion of  these  localities  surely  would  not  be 
left  to  a  majority  of  the  aldermen  or  the 
county  commissioners,  without  some  right 
to  have  the  facts  found  by  a  jury,  and  a 
review  of  the  proceedings  by  a  court  of 
justice. 

The  absence  of  such  provisions  is  further 
evidence  that  the  general  assembly  did  not 
intend  to  confer  so  broad  and  arbitrary  a 
power  upon  the  aldermen  of  Winston. 

We  therefore  hold  that  the  ordinance  was 
adopted  without  authority  of  law,  and  the 
indictment  should  have  been  quashed. 

Action  dismissed. 
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OKIiAIJOMA  supreme:  COURT. 

THOMAS  C.  GREER  et  al.,  Plflfa.  in  Err., 

▼. 

P.  H.  AUSTIN  et  al. 

(40  Okla.  113,  136  Pac  690.) 

Injunction  —  to    enjoin    discharge    of 
teacher. 

1.  At  the  instance  of  resident  taxpayers 
of  a  school  district,  the  powers  of  equity 
may  not  be  invoked  to  enjoin  the  officials 
of  the  school  district  from  discharging  a 
teacher  employed  by  contract  to  t^ch  a 
school  for  a  specified  time. 

Same  —  breach  of  contract. 

2.  The  powers  of  equity  may  not  be  in- 
voked by  such  teacher  to  enjoin  the  school 
board  from  discharging  him  before  he  had 
taught  the  school  pursuant  to  the  terms  of 
said  contract. 

(November  4,  1913.) 

IpRROR  to  the  District  Court  for  Jackson 
J  County  to  review  a  judgment  in  de- 

Headnotes  by  WnxiAics,  J. 


fendants'  favor  in  an  action  brought  to 
enjoin  them  from  discharging  the  plaintiff 
teacher  from  a  public  school.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijawson  &  Dabney  for  plaintiffs 
in  error. 

Mr.  W.  T.  McConnell  for  defendants  in 
error. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  essential  for  determina- 
tion imder  this  record  is  as  to  whether  the 
powers  of  equity  may  be  invoked  to  enjoin 
the  officers  of  a  school  district  from  dis- 
charging a  person  employed  by  said  officials 
under  a  valid  contract  to  teach  a  school 
for  said  district  for  a  definite  term.  It  has 
been  settled  in  this  jurisdiction  that  a  tax- 
payer, without  showing  a  special  private 
interest,  may  maintain  an  action  to  prevent 
an  ill^al  disposition  of  money  of  a  mu- 
nicipality or  school  district,  or  the  illegal 
creation  of  a  debt  which  he,  with  other 
property  owners  and  taxpayers  in  such  mu- 
nicipality or  district,  may  be  compelled  to 


Note, '^  Right  of  taxpayer  to  enjoin  re- 
moval of  teacher. 

It  has  been  held  that  liability  to  pay 
taxes  is  sufficient  interest  to  enable  a  tax- 
payer to  sue  to  enjoin  illegal  expenditure  of 
public  funds.  22  Cyc.  910.  Only  two  cases, 
nowever,  beside  Gbeeb  v.  Austin,  have  been 
found  discussing  the  question  as  to  the 
right  of  a  taxpayer  to  enjoin  removal  of  a 
teacher.  Both  are  in  accordance  with  the 
ruling  in  Gbeeb  v.  Austin. 

Thus,  where  a  school  board  had  decided 
to  drop  a  teacher  because  of  the  unduly 
severe  chastisement  of  a  pupil,  the  right  of 
taxpayers  to  enjoin  the  discharge  of  a 
teacher  was  denied  in  School  Dist.  v.  Car- 
son, 9  Colo.  App.  6,  46  Pac.  846.  The  court 
said:  "If  the  teacher  was  employed  and 
under  contract  to  teach  a  given  length  of 
time,  and  he  was  arbitrarily  discharged 
without  sufficient  cause,  he  had  an  adequate 
and  speedy  remedy  at  law  for  the  violation 
of  the  contract.  By  statute  the  board  of 
school  directors  are  empowered  to  employ, 
and,  for  cause  .discharge,  teachers.  If  they 
abuse  the  discretion  vested  in  them,  and  dis- 
charge without  cause,  they  are  liable  in 
damages.  ...  As  a  taxpayer  and  pat- 
ron of  the  school,  all  that  the  complainant 
could  require  was  that  the  school  should 
be  open,  under  the  charge  of  proper,  com- 
petent, and  qualified  instructors,  as  pro- 
vided by  law,  and  that  his  children  should 
be  allowed  to  attend  and  afforded  equal 
educational  facilities  with  the  balance.  He 
had  no  authority  in  law  or  equity  to  com- 
pel the  employment  and  retention  of  a  par- 
ticular teacher.  If  such  rights  were  recog- 
nized and  exercised  in  different  directions 
by  different  taxpayers  and  patrons,  the  con- 
duct of  schools  would  be  impossible.  An- ' 
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other  teacher  was  immediately  substituted 
by  the  board,  and  there  was  no  charge  that 
she  was  not  properlv  qualified  and  eminent- 
ly fitted  for  the  position,  and  that  the  child 
of  complainant  was  not  receiving  all  the 
benefits  and  rights  to  which  it  was  entitled." 

An  almost  exact  parallel  case  is  Schwier 
V.  Zitike,  136  Ind.  210,  36  N.  E.  30,  where 
the  right  of  taxpayers  to  enjoin  the  dis- 
charge of  a  public  school  teacher  was  also 
deni^  In  this  school  trustees  employed 
one  J.  as  principal  to  teach  in  room  No.  1 
for  the  school  year  1893,  commencing  on  the 
4th  day  of  September  of  that  year.  On 
the  2d  day  of  September,  they  employed  one 
B.  as  principal,  putting  him  in  charge  of 
room  No.  1,  and  at  the  time  of  the  com- 
mencement of  this  action  he  was  in  charge 
of  that  room,  teaching  therein,  and  exclud- 
ing J.  therefrom.  Ae  court  said:  ''If 
Jackson,  with  whom  the  board  made  a  con- 
tract, could  not  enjoin  such  board  from 
dismissing  him  and  employing  another  in 
his  stead  to  teach  the  schools  in  the  town 
of  Batesville,  it  is  difficult,  if  not  impos- 
sible, to  perceive  how  these  appellants  can 
perform  tiiat  feat  for  him.  To  permit  them 
to  do  so  would  be  to  permit  that  to  be  done 
by  indirection  which  could  not  be  done  di- 
rectly. It  is  now  so  well  settled  that  a  per- 
son cannot  be  enjoined  from  violating  a 
contract  for  personal  services  when  such 
contract  contains  no  negative  stipulations, 
that  it  seems  not  to  be  an  open  question. 
.  .  .  On  the  other  hand,  we  think  it  is 
equally  well  settled  that  the  employer  can- 
not be  enjoined  from  a  violation  of  such 
a  contract  by  discharging  the  employee." 

Generally,  as  to  right  of  taxpayer,  in  ab- 
sence of  statute,  to  enjoin  unlawful  expendi- 
tures by  miinicipalitv,  see  not©  to  Pierce  v. 
Hagans,  36  UR,A,(N.S.)  1,  J.  D.  C. 
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pay.  It  is  a  general  rule  that  for  wrongs 
against  the  public,  whether  actually  com- 
mitted or  only  apprehended,  the  remedy, 
whether  civil  or  criminal,^  is  by  a  prosecu- 
tion instituted  by  the  state  in  its  political 
character,  or  by  some  ofiicer  authorized  by 
law  to  act  in  its  behalf,  or  by  some  of  those 
local  agencies  created  by  the  state  for  the 
management  of  such  of  the  local  affairs  of 
the  community  as  may  be  intrusted  to  tliem 
by  law.  Ihe  individual  citizen  does  not  in 
his  own  name  interfere  in  behalf  of  the 
interest  of  society,  but  society  acts  through 
and  by  its  properly  constituted  agencies. 
Kellogg  7.  School  Dist.  13  Okla.  285,  74 
Pac.  110,  and  authorities  therein  cited; 
Marlow  v.  School  Dist.  29  Okla.  304,  110 
Pac.  707,  and  authorities  therein  cited.  In 
Thompson  v.  Haskell,  24  Okla.  70,  102  Pac. 
700,  it  is  said:  "The  case  of  Kellogg  v. 
School  Dist.  supra,  does  not  appear  to  go 
to  the  extent  of  permitting  private  in- 
dividuals to  restrain  public  officers  to  cor- 
rect purely  public  wrongs,  but  to  restrict 
the  right  of  a  private  individual  to  that 
elasB  of  cases  which  involve  the  creation  of 
debts  illegally  against,  or  the  wrongful 
expenditure  of  moneys  of,  the  taxpayers." 
The  question  involved  in  that  case  was  as 
to  the  creation  of  or  addition  to  or  sub- 
traction from  political  subdivisions  of  a 
county,  and  involved  political  acts.  The 
question  here,  so  far  as  the  action  is 
brought  on  the  part  of  the  taxpayers,  is  a 
public  act  involving  the  discharge  of  a 
teacher  of  a  public  school. 

The  teacher  is  also  joined  in  this  ac- 
tion. The  question  as  to  misjoinder  of  par- 
ties does  not  seem  to  be  urged,  but  the  join- 
ing of  him  in  this  action  does  not  add  merit 
to  the  case,  for  if  his  discharge  is  wrong- 
ful, he  has  his  action  at  law  to  sue  for  the 
recovery  of  his  salary  or  for  damages  on 
account  of  the  breach  of  contract.  School 
Dist.  V.  Ward,  —  Okla.  —,  136  Pac.  588. 

The  action  of  the  lower  court  is  affirmed. 

All  the  Justices  con<!ur. 
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HARRY  SIVLEY,  by  Next  Friend, 

▼. 
NIXON  MINING  DRILL  COMPANY,  Plff. 

in  Certiorari. 

(—  Tenn.  — ,  164  S.  W.  772.) 

Master  and  servant  —  simple  tools  — 
ladder. 

1.  Spikes  In  the  bottom  of  a  ladder  to 
prevent  its  slipping  do  not  change  its  char- 
acter as  a  simple  tool,  risk  from  defects  in 
which  is  assumed  by  the  employee. 
61  LJLA.(N.S.)  22 


Same  —  notice  of  defect  —  sufficiency. 

2.  A  request  by  a  servant  about  to  use  a 
ladder,  that  someone  hold  it,  is  not  a  notice 
of  defect,  where  the  employee  was  ignorant 
that  one  existed,  so  as  to  render  the  master 
liable  for  injury  due  to  fall  of  the  ladder 
because  of  a  defect,  when  the  foreman  di- 
rects the  employee  to  go  ahead  and  use  the 
ladder,  saying  that  it  had  been  in  use  for 
three  years  and  had  never  ^llen  with  any- 
one. 

(November  15,  1913.) 

(^  ERTIORARI  to  the  Court  of  Civil  Ap^ 
J  peals  to  review  a  judgment  reversing 
a  judgment  of  the  Circuit  Court  for  Hamil- 
ton County  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allison,  Lyncb,  A  Phillips,  for 
plaintiff  in  certiorari: 

Plaintiff  was  chargeable  with  knowledge 
of  the  condition  of  the  ladder,  and  assumed 
the  risks  incident  to  using  it. 

Choctaw,  0.  k  G.  R.  Co.  v.  Tennessee,  191 
U.  S.  326,  48  L.  ed.  201,  24  Sup.  Ct.  Rep. 
90,  15  Am.  Neg.  Rep.  240;  Ferguson  ▼. 
Phoenix  Cotton  Mills,  106  Tenn.  236,  61 
S.  W.  53;  Moore  y.  Chattanooga  Electric 
R.  Co.  119  Tenn.  716,  16  L.R.A.(N.S.)  978, 
109  S.  W.  497;  Brewer  ▼.  Tennessee  Coal, 
Iron  &  R.  Co.  97  Tenn.  619,  37  S.  W.  649; 
Trotter  ▼.  Chattanooga  Furniture  Co.  101 
Tenn.  260,  47  S.  W.  425;  Cumberland  Teleg. 
k  Teleph.  Co.  v.  Loomls,  87  Tenn.  504,  11 
S.  W.  356;  Ohio  River  &  C.  R.  Co.  v.  Ed- 
wards, 111  Tenn.  62,  76  S.  W.  897;  Gulf, 
C.  k  S.  F.  R.  Co.  V.  Larkin,  1  L.R.A. 
(N.S.)   944,  note;  26  Cyc.  1217. 

A  blunted  or  rounded  spike  is  as  easy 
to  see  and  understand  as  a  dull  axe,  or  dull 
hoe,  or  dull  hand  tool  of  any  kind,  and  is 
very  much  more  obvious,  and  the  danger 
of  using  it  more  apparent,  than  various 
other  defects  in  ladders,  on  account  of 
which  the  courts  have  held  injured  em- 
ployees could  not  recover. 

Dessecker  v.  Phoenix  Mills  Co.  98  Minn. 

Note, --^  Liability  of  master  for  injury 
from  defect  in  etm^ple  tool. 

This  note  supplements  the  earlier  notes 
appended  to  Vanderpool  v.  Partridge,  13 
L.R.A.(N.S.)  668;  Sheridan  v.  Gorham 
Mfg.  Co.  13  L.R.A.(N.S.)  687  (as  to  lad- 
ders) ;  and  Parker  v.  W.  C.  Wood  Lumber 
Co.  40  L.R.A.(N.S.)  832  (including  lad- 
ders), to  which  the  reader  is  referred  for 
a  discussion  of  the  principles  involved. 

The  simple-tool  rule  has  been  held  ap- 
plicable to  the  following  tools  or  appli- 
ances : 

— an  iron  or  steel  clamp  to  he  attached 
to  the  rail  by  means  of  a  bolt  driven  through 
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439,  108  N.  W.  616;  Blundell  v.  Wm.  A. 
Miller  Elevator  Mfg.  Co.  389  Mo.  552,  88 
S.  W.  103;  Marah  ▼.  Chickering,  101  N.  Y. 
306,  5  N.  E.  56;  Gahill  v.  Hilton,  106  N. 
Y.  518,  13  N.  E.  339;  Wood  v.  Tileaton  & 
H.  Co.  182  Mass.  449,'  65  N.  £.  810,  13 
Am.  Neg.  Rep.  321;  McDonald  v.  Lovell, 
106  Mass.  583,  82  N.  E.  955;  Meador  v. 
Lake  Shore  &.  M.  S.  R.  Co.  138  Ind.  290, 
46  Am.  St.  Rep.  384,  37  N.  E.  721;  Cor- 
coran ▼,  Milwaukee  Gaslight  Co.  81  Wis. 
194,  51  N.  W.  328;  Duncan  v.  Gemert 
Bros.  Lumber  Co.  27  Ky.  L.  Rep.  1039,  87 
'S.  W.  762;  Sheridan  ▼.  Gorham  Mfg.  Co. 
28  R.  I.  256,  13  L.R.A.(N.S.)  687,  66  Atl. 
576. 

Mr.  H.  J.  Denton,  for  defendant  in  cer- 
tiorari : 

The  ladder  is  not  within  the  operation 
of  the  rule  applicable  to  simple  tools. 

Ritt  V.  True  Tag  Paint  Co.  108  Tenn.  647, 
69  S.  W.  324;  Southern  Queen  Mfg.  Co. 
V.  Morris,  105  Tenn.  654,  68  S.  W.  661; 
Lookout  Boiler  &  Mfg.  Co.  v.  Jones,  May 
term  1908;  Guthrie  v.  Louisville  &  N.  R. 
Co.  11  Lea,  372,  47  Am.  Rep.  286;  Morriss 


Bros.  V.  Bowers,  106  Tenn.  69,  68  S.  W. 
328;  McDowell  v.  Williams  Sl  V.  Lbr.  Co. 
May  term  1911;  Ct  of  Civ.  App. 

The  law  docs,  not  place  the  burden  of 
inspection  on  the  servant,  but  he  may  rely, 
to  a  certain  extent,  at  least,  upon  the  pre- 
sumption that  the  master  has  performed 
his  duty 'toward  the  servant,  and  has  not 
placed  in  his  hands  a  dangerous  and  unsafe 
instrumentality. 

26  Cyc.  1217,  1218;  Wood,  Mast,  k  S. 
§  377;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Birch, 
89  Ark.  424,  28  L.R.A.(N.S.)  1250,  117 
S.  W.  243;  Choctaw,  O.  &  G.  R.  Co.  v. 
Jones,  77  Ark.  3G7,  4  L.R.A.(N.S.)  837; 
92  S.  W.  244,  7  Ann.  Cas.  430. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  Harry  Sivley 
to  recover  damages  for  personal  injuries, 
and  is  based  upon  alleged  negligence  of  the 
employer  company  in  furnishinj  him  for 
use,  in  reaching  to  oil  the  overhead  shafts 
and  pulleys  in  the  company's  plant,  a  lad- 
der about  18  feet  in  length,  the  lower  end 


its  eyes  beneath  the  rail,  and  used  to  hold 
a  steam-shovel  car  in  place.  Bougas  v. 
Eschbach-Bruce  Co.  —  Wash.  — ,  137  Pac. 
472; 

— a  pole  with  a  T  end,  used  for  lifting 
quarters  of  beef  from  overhead  hooks.  Davis 
V.  Plant,  138  N.  Y.  Supp.  145; 

— ^an  empty  nail  keg  turned  upside  down, 
and  used  by  an  experienced  carpenter  to 
stand  upon,  by  direction  of  his  foreman. 
H.  G.  Nunnellcy  Co.  v.  Prather,  167  Ky. 
157,  102  S.  W.  812; 

— ^a  hammer  which  came  off  the  handle 
while  being  wielded  by  a  fellow  employee  on 
a  tool  held  by  plaintiff.  Buaso  v.  Wells 
Bros.  Co.  167  111.  App.  674;  American  Car 
&  Foundry  Co.  v.  Fess,  —  Ind.  App.  — ,101 
N.  E.  318; 

— a  stick  6  feet  long  and  1  inch  square, 
pointed  at  one  end,  furnished  to  clean  out  a 
refuse  chute  under  a  saw,  its  structure  and 
grain  being  as  easily  comprehended  by  the 
servant  as  by  the  master.  Fordyce  Lumber 
Co.  V.  Lynn,  108  Ark.  377,  47  L.R.A.(N.S.) 
270,  168  S.  W.  601 ; 

— a  T-rail  cutter  being  held  by  plaintiff 
and  struck  by  a  fellow  servant  in  cutting  off 
rivets.  Ohio  Valley  R.  Co.  v.  Copley,  159 
Ky.  38,  166  S.  W.  625; 

— ^a  chisel  being  held  by  a  blacksmith 
while  a  helper  struck  it  to  cut  off  rivets, 
the  repair  of  said  tool  being  left  to  the 
blacksmiths  themselves.  Modlagl  v.  Kay- 
sing  Iron  &  Foundry  Co.  248  Mo.  587,  154 
S.  W.  762; 

— a  common  pick.  Toth  v.  Osceola  Consol. 
Min.  Co.  —  Mich.  — ,  146  N.  W.  668 ; 

— an  ordinary  blunt-ended  steel  drill 
from  which  a  cnip  flew  when  plaintiff  was 
tapping  it  into  the  socket.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Lillard,  —  Okla.  — ,  141 
Pac.  8* 
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— an  auger  bit,  the  cutting  points  of 
which  had  become  dull  and  blunt  from  use 
and  frequent  sharpening.  St.  Louis  &  S.  F. 
R.  Co.  V.  Mayne,  36  Okla.  48,  42  L.R.A. 
(N.S.)  645,  127  Pac.  474; 

— a  rope  with  a  loop  on  one  end,  used  in 
lifting  plaintiff  out  of  the  well  in  which  he 
was  working.  Greinert  v.  Lament  Invest. 
Co.  —  Wash.  — ,  135  Pac.  817; 

— a  common  ladder.  Shute  v.  New  York, 
149  App.  Div.  758,  134  N.  Y.  Supp.  Ill; 
Tramel  v.  Armour  Packing  Co.  88  Kan. 
730,  129  Pac.  1174.  See  also  Sivley  v. 
Nixon  Min.  Dbill  Co.; 

— a  ladder  used  in  painting  houses. 
Philip  Carcv  Roofing  &  Mfg.  Co.  v.  Black, 
—  Tenn.  — ,*  post,  340,  164  S.  W.  1183.  But 
in  the  latter  case  it  was  held  that,  while 
the  ladder  was  a  simple  tool,  nevertheless, 
where  the  master  had  notice  of  the  defect, 
and  directed  that  the  ladder  be  used,  he 
could  not  escape  liability  on  that  ground 
when  the  defect  was  not  known  to  the  serv- 
ant, and  was  of  such  nature  that  it  would 
not  ordinarily  be  discovered  by  such  ob- 
servation as  would  naturally  accompany  its 
use.  However,  a  mere  direction  by  the  em- 
ployer to  the  employee  to  go  ahead  and  use 
a  ladder,  in  response  to  a  request  for  some- 
one to  hold  it,  is  not  sufficient  to  render 
the  master  liable  for  an  injury  resulting 
from  a  defect  which  was  not  known  to  the 
employee.    Sivley  v.  Nixon  Min.  Dbill  Co. 

In  Cooper  v.  Fleischman,  85  Misc.  1,  147 
N.  Y.  Supp.  65,  it  was  held  that  while  a 
ladder  is  an  instrumentality  of  such  an 
ordinary  nature  that  an  employee  would 
ordinarily  recognize  a  defect  as  well  as  the 
employer,  yet,  where  he  brought  the  de- 
fect to  the  attention  of  the  employer,  who 
assumed  to  repair  it,  and  did  so  in  such  a 
manner  that  the  defect  was  hidden,  but  not 
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of  which  ladder  was  equipped  with  metal 
spikes  or  brads  (fixed  in  the  upright  posts 
to  prevent  the  ladder  from  sliding)  which 
had  worn  blunt  and  become  defective. 

The  proof  shows  that  plaintiff  was,  at 
the  time  of  the  accident,  caused  by  the 
ladder  slipping  from  its  footing  on  an  oily 
floor,  between  nineteen  and  twenty  years 
of  age,  and  that  he  had  been  engaged  in 
the  particular  service  from  six  to  eight 
weeks,  making  use  of  this  ladder  to  reach 
the  shafting  about  twice  a  week.  He  testi- 
fies that  he  had  not  been  notified  as  to  and 
did  not  know  the  condition  of  the  spikes; 
that  he  had  had  previous  experience  in 
factory  work,  and  in  the  use  of  ladders, 
but  not  around  shafts. 

The  trial  judge,  on  motion  of  the  com- 
pany, directed  a  verdict  in  favor  of  the  com- 
pany. On  appeal  the  court  of  civil  appeals 
held  this  to  be  error,  reversing  the  cause, 
and  the  defendant  has  brought  the  case 
here  for  review  on  writ  of  certiorari. 

It  has  been  ruled  by  courts,  quite  with- 
out exception,  that  an  ordinary  ladder  falls 
within  the  class  of  simple  tools  in  respect 


of  a  defect  in  which  the  employer  is  held 
not  liable,  on  the  ground  that  a  defect  in 
such  a  simple  tool  must  be  obvious  to  its 
user,  by  whom  any  risk  of  danger  there- 
from must  be  held  to  be  assumed.  Cahill 
V.  Hilton,  106  N.  Y.  612,  13  N.  E.  339; 
Marsh  v.  Chickering,  101  N.  Y.  396,  5  N. 
E.  66;  Blundell  v.  VVm.  A.  Miller  Elevator 
Mfg.  Go.  189  Mo.  652,  88  S.  W.  103;  Jennoy 
Electric  Light  &  P.  Co.  v.  Murphy,  115  Ind. 
566,  18  N.  E.  30;  Meador  v.*  Lake  Shore  & 
M.  S.  R.  Co.  138  Ind.  290,  46  Am.  St.  Rep. 
384,  37  N.  E.  721;  McDonald  v.  Lovell,  196 
Mass.  683,  82  N.  E.  966;  Labatt,  Mast.  & 
S.  §  924   (a). 

The  plaintiff's  insistence  is,  however,  that 
the  fact  that  the  ladder  in  this  case  had 
been  equipped  with  metal  brads  or  spikes 
at  the  bottom  takes  it  out  of  the  operation 
of  the  rule  applicable  to  simple  tools. 

In  Dessecker  v.  Phoenix  Mills  Co.  98  Minn. 
439,  108  N.  W.  616,  the  facts  were  that  a 
ladder  had  been  equipped  with  iron  brads 
at  the  bottom,  one  of  which  had  in  some 
way  become  detached;  and  when  the  lad- 
der was  placed  by  an  employee  on  an  oily 


remedied,  the  employer  would  be  liable  for 
injury  resulting  from  its  use  thereafter. 

And  ladders  used  solely  as  the  equivalent 
of  stairs  do  not  come  under  the  rule. 
O'Brien  v.  Northwestern  Consol.  Mill.  Co. 
119  Minn.  4,  137  N.  W.  399;  Pendegrass  v. 
St.  Louis  &  S.  F.  R.  Co.  —  Mo.  App.  — , 
162  S.  W.  712;  Thompson-Starrett  Co.  v. 
Wilson,  39  App.  D.  C.  211. 

Likewise,  in  Richter  v.  Tegtmeyer,  167 
ni.  App.  478,  the  simpje-tool  rule  was  held 
not  to  apply  when  plaintiff  slipped  on  blocks 
allowed  to  accumulate  on  the  floor  where  he 
was  carrying  lumber  near  revolving  saws. 

And  it  was  held  in  the  following  cases 
that  the  simple-tool  rule  was  not  applicable 
to: 

— a  huge  pair  of  metal  tongs  attached  by 
a  chain  to  a  crane,  used  to  lift  hot  metal 
ingots,  and  requiring  the  services  of  a  black- 
smith to  keep  them  sharp  and  in  repair. 
Colorado  Fuel  &  Iron  Co.  v.  Gardner,  21 
Colo.  App.  273,  121  Pac.  680; 

— a  pin  maul  having  an  inherent  defect, 
easily  discoverable  by  the  master,  but  not 
by  plaintiff.  Crader  v.  St.  Louis  &  S.  F. 
li.  Co.  —  Mo,  App.  —,  164  S.  W.  678; 

— a  hammer  in  the  hands  of  a  fellow 
servant.  Pushcart  v.  New  York  Shipbuild- 
ing Co.  81  N.  J.  L.  261,  81  Atl.  113; 

— a  stool  used  by  clerks  to  stand  upon  in 
reaching  articles  on  shelves,  the  top  of 
which  became  loosened  from  the  legs, — a 
defect  not  easily  observable.  Stimson  ▼. 
Whitmore,  34  R.  I.  681,  86  Atl.  113; 

— a  jack  used  for  raising  cars.  Missouri, 
K.  ft  T.  R.  Co.  V.  Odom,  —  Tex.  Civ.  App. 
— ,  152  8.  W.  730; 

— a  defectively  tempered  pick  being  used 
BO  that  it  necessarily  struck  railroad  rails 
occasionally.     Freeman  v.  Wilson,  —  Tex. 
Civ.  App.  —,  149  S.  W.  413 ; 
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^  — a  hand  car  used  to  transport  a  track 
crew  from  place  to  place.  Rosellini  v.  Sal- 
sich  Lumber  Co.  71  Wash.  208,  128  Pac. 
213. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith, 
107  Ark.  512,  156  S.  W.  166,  the  court  sus- 
tained a  verdict  for  plaintiff,  a  car  re- 
pairer's helper,  who  was  injured  by  a  sledge 
hammer  in  the  hands  of  a  car  repairer,  due 
to  a  defect  in  the  striking  face  of  the  ham- 
mer, the  court  saying:  ^There  is  no  hard 
and  fast  rule  that  may  be  laid  down  as  gov- 
erning the  liability  of  an  employer  for  a 
defect  in  common  tools.  In  view  of  this 
condition,  we  do  not  undertake  to  say  what 
state  of  facts  the  rule  of  liability  should 
embrace  and  what  state  of  facts  it  should 
not.  We  deem  it  sufficient  to  say  that, 
while  the  question  of  liability  of  the  de- 
fendant in  the  case  at  bar  is  an  exceedingly 
close  one,  yet,  under  all  the  circumstances 
adduced  in  -evidence,  it  was  a  question  of 
fact  for  the  jury,  and  not  one  of  law  for 
the  court." 

In  Herricks  v.  Chicago  ft  E.  I.  R.  Co.  257 
HI.  264,  100  N.  E.  897,  the  simple-tool  rule 
was  held  not  to  apply,  so  as  to  require  a 
nonsuit  in  an  action  by  a  blacksmith's  help- 
er who  was  injured  by  a  chip  from  a  set- 
hammer  which  had  been  repaired  by  the 
blacksmith,  the  helper  not  having  sufficient 
knowledge  to  determine  whether  the  ham- 
mer had  been  properly  repaired. 

And  in  Ruck  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  153  Wis.  158,  140  N.  W.  1074,  it  was 
held  that  while  a  punch  having  a  handle 
like  a  hammer,  and  used  to  remove  rivets 
by  striking  it  with  a  heavy  sledge,  was  sim- 
ple in  form,  it  was  not  simple  with  refer- 
ence to  its  resisting  qualities,  or  with  refer- 
ence to  using  it  after  the  end  became 
bf^ttered  or  burre^t  Rf  I^*  S, 
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floor  it  slipped,  causing  plaintiff  to  fall. 
The  court  said :  "A  ladder  of  the  character 
of  this  one  is  not  a  complicated  instru- 
mentality, nor  were  there  any  latent  defects 
in  the  construction  of  the  one  in  question. 
It  is  a  simple  appliance,  to  which  the  rule 
requiring  the  master  to  inspect  for  the 
purpose  of  discoverir^f  possible  defects 
caused  by  its  use  does  not  ordinarily  apply. 
•  •  •  The  least  effort  on  his  [employee's] 
part  would  have  disclosed  the  defect,  and 
we  conclude  that,  on  the  evidence  presented, 
the  question  whether  defendant  was  charge- 
able with  negligence  was  one  of  law  for  the 
trial  court,  and  that  it  properly  resolved 
it  in  favor  of  defendant." 

Another  phase  (and  the  one  here  appear- 
ing) was  presented  in  Sheridan  v.  Gorham 
Mfg.  Co.  28  R.  I.  256,  13  L.R.A.(N.S.)  687, 
66  Atl.  676.  A  ladder  was  equipped  with 
brads  at  its  lower  end,  which  brads  had  be- 
come dull  and  smooth,  so  that  the  ladder, 
when  in  use,  was  likely  to  slip  on  the  floor. 
While  plaintiff  was  standing  on  one  of  its 
rounds,  the  ladder  slipped,  and  caused  plain- 
tiff to  fall  to  the  floor.  It  was  held  that 
the  employee  was  chargeable,  equally  with 
the  employer,  with  knowledge  of  the  obvious 
imperfection  of  the  ladder. 

The  court  of  civil  appeals  held  that  "the 
record  tends  to  show  that  this  was  not  an 
ordinary  ladder.  The  spikes  were  located 
in  the  bottom  of  the  upright  pieces,  and 
were  not  so  obvious  and  patent  as  to  be 
discernible  by  a  casual  observation," —  and 
therefore  refused  to  class  the  ladder  as  a 
simple  tool.  This  ruling  was  in  opposition 
to  the  authorities  in  point,  and  erroneous. 

It  is  difficult  to  see  how  the  brads  or 
spikes  had  the  effect  to  remove  what  would 
otherwise  be  a  simple  tool  into  a  class 
with  more  complicated  instrumentalities, 
and  equally  as  difficult  to  distinguish  be- 
tween the  dulling  or  rounding  of  the  points 
of  the  metal  brads,  and  a  wearing,  due  to 
use,  of  the  lower  ends  of  wooden  upright 
pieces  of  a  ladder  not  equipped  with  brads. 
Jenney  Electric  Light  &  P.  Co.  v.  Murphy, 
115  Ind.  566,  18  N.  E.  30.  The  placing  of 
the  brads  tended  to  render  safer  the  simple 
instrumentality,  and  to  hold  that  that  act 
changed  the  rule  otherwise  applicable  would 
be  to  discourage  employers  in  making  such 
provisions. 

The  plaintiff  relies  on  the  case  of  Ritt  v. 
True  Tag  Paint  Co.  108  Tenn.  646,  652,  69 
S.  W.  324,  325,  which  dealt  with  a  defective 
ladder;  but  the  case  is  not  in  point.  There 
it  was  ruled:  "The  plaintiff  cannot  be  held 
to  have  been  negligent,  since  the  proof  is 
that  the  ladder  had  been  repaired,  and  was 
apparently  safe."  The  repairs  "apparently 
rendered  the  ladder  safe,  and  this  misled 
plaintiff,"  who,  while  on  the  ladder,  was 
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caused  to  fall  by  the  breaking  of  a  step 
or  round  where  it  had  been  repaired.  The 
Ritt  Case,  when  the  real  point  in  decision 
is  regarded,  is  sound  and  in  harmony  with 
Jones  V.  Pacific  Mills,  170  Mass.  354,  57 
N.  £.  603,  8  Am.  Neg.  Rep.  63,  and  neither 
is  in  conflict  with  the  Massachusetts  case 
of  McDonald  v.  Lovell,  196  Mass.  583,  82 
N.  E.  955,  or  with  what  is  here  ruled. 

It  appeared  in  plaintiff's  proof  tiiat,  be- 
fore he  ascended  the  ladder,  plaintiff  re* 
quested  his  foreman  to  have  someone  hold 
the  ladder  while  he  went  up,  but  was  told 
by  the  foreman  to  go  ahead  and  use  the 
ladder;  that  it  had  been  in  use  for  three 
years  and  had  never  fallen  with  anyone,  in 
several  of  the  cases  cited  above  the  rule  is 
further  declared  to  be,  in  respect  of  sim- 
ple tools,  that,  since  it  does  not  rest  with 
the  employee  to  say  that  his  employer  has 
superior  knowledge,  the  fact  that  the  for- 
mer notified  the  employer  of  its  defective 
condition,  and  made  use  of  the  ladder  under 
order  of  the  employer,  does  not  make  a  case 
of  liability.  Meador  v.  Lake  Shore  Sl  M. 
S.  R.  Co.  138  Ind.  290,  46  Am.  St.  Rep. 
384,  37  N.  £.  721,  citing  Marsh  v.  Chicker- 
ing,  101  N.  Y.  396,  5  N.  £.  56,  and  Jenney 
Electric  Light  Jt  P.  Co.  ▼.  Murphy.  And  see 
Brewer  v.  Tennessee  Coal,  Iron  &  R.  Co.  97 
Tenn.  615,  37  S.  W.  549;  Brouseau  v.  Kel- 
logg Switchboard  Sl  Supply  Co.  27  L.RJI. 
(N.S.)  1052,  and  note  (158  Mich.  312,  122 
N.  W.  620). 

It  is  not  necessary  for  us  to  determine 
that  point,  since  it  does  not  appear  that 
plaintiff,  Sivley,  complained  or  gave  not,*«* 
of  any  defect.  In  fact,  his  testimony  was 
to  the  effect  that  he  was  not  aware  of  the 
existence  of  any  defect;  nor,  on  the  proof, 
wa»  there  any  order  of  the  superior  of 
plaintiff,  given  to  plaintiff,  which  was 
predicated  upon  such  a  condition  of  the 
instrumentality,  or  upon  any  inspection, 
given  in  response  to  the  plaintiff's  request, 
or  otherwise,  at  the  time,  upon  which  the 
plaintiff  could  have  relied. 

The  Court  of  Civil  Appeals  erred  in  re- 
versing  the  Circuit  Court  in  respect  of  per- 
emptory instructions,  l^eversed,  with  judg- 
ment here  in  accord. 
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PHILIP  CAREY  ROOFING  &  MANUFAC- 
TURING COMPANY,  Plff.  in  Certiorari, 

▼. 
JOHN  Q.  BLACK. 

(—  Tenn.  — ,  164  S.  W.  1183.) 

Master  and  serrant  —  simple  tool  —  ef- 
fect of  superintendent's  direction  to 
use. 

I,  4  mfist^  canno^  4yoi<}  liability  to  nn 


PHILIP  CAREY  HOOFING  Si  MFG.  CO.  v.  BLACK.     • 


341 


employee  through  a  defect  in  a  ladder,  on 
the  theory  that  it  was  a  simple  tool,  if 
his  superintendent,  upon  heing  notified  of 
the  defect,  insisted  that  the  ladder  was 
safe,  and  required  it  to  be  used,  and  the  in- 
jured employee  M'as  in  fact  ignorant  of  the 
defect,  which  was  not  readily  discoverable. 

Same  ^  neg^Iigence  of  servant  —  man- 
ner of  descending  ladder. 

2.  The  court  cannot  declare  an  employee 
negligent  as  matter  of  law  in  descending  a 
ladder  face  foremost,  so  as  to  relieve  the 
master  from  liability  for  injury  by  a  fall 
through  the  breaking  of  a  round  of  the 
Udder. 

Ai>peal  —  Insnfflcient  instructions  —  re* 
versible  error. - 

3.  A  judgment  for  plaintiff  in  a  negli- 
gence case  will  be  reversed  if  defendant's 
theory-  of  the  case  was  not  fairly  presented 
to  the  jury  in  the  instructions,  which  were 
insufficient  in  stating  the  rules  of  law  ap- 
plicable to  the  case. 

(March  14,  1914.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  for  David- 
son County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  for  which  defendant  was  al- 
leged to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Larkln  E.  Crouch  and  Thomas 
H.  Malone,  for  plaintiff  in  certiorari: 

Plaintiff  was  negligent  in  descending  the 
ladder. 

Knoxville  Traction  Co.  v.  Carroll,  113 
Tenn.  614,  82  S.  W.  313;  Kansas  City,  M. 
&  B.  R.  Co.  ▼.  Williford,  115  Tenn.  108,  88 
S.  W.  178. 

The  plaintiff's  negligence  in  adopting  the 
unsafe  method  of  descent  proximately 
caused  or  contributed  to  the  accident,  and 
bars  him  from  any  recovery. 

Erskine  v.  Chino  Valley  Beet-Sugar  Co. 
71  Fed.  270;  Kansas  City,  M.  &  B.  R.  Co.  v. 
Williford,  116  Tenn.  108,  88  S.  W.  178; 
Memphis  Street  R.  Co.  ▼.  Haynes,  112  Tenn. 
736,  81  S.  W.  374;  Nashville,  C.  &  St  L. 
R,  Co.  ▼.  Hayes,  117  Tenn.  696,  99  S.  W. 
362. 

To  recover  damages  in  cases  of  this  na- 
ture, the  servant  must  not  only  show  knowl- 
edge or  negligent  ignorance  on  the  part  of 
the  master,  but  excusable  ignorance  on  his 
own  part. 

Note.  —  As  to  liability  of  master  for  in- 
jury from  defect  in  simple  tool,  see  Sivley 
V.  Nixon  Min.  Drill  Co.  ante,  337,  and  anno- 
tation referred  to  in  the  footnote  thereto. 

As  to  servant's  right  of  action  for  in- 
juries received  in  obeying  direct  command 
accompanied  by  an  assurance  of  safety,  see 
note  to  Brown  v.  Lennane,  30  L.R.A.(N.S.) 
463. 
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Ohio  River  A  C.  R.  Co.  v.  Edwards,  111 
Tenn.  31,  76  S.  W.  897 ;  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Handman,  13  Lea,  430. 

Where  a  servant  has  two  or  more  ways 
of  doing  a  thing,  and  the  one  is  dangerous 
and  the  other  safe,  and  he  chooses  the  un- 
safe and  is  injured,  he  is  guilty  of  con- 
tributory negligence,  provided  he  knew  or 
ought  to  have  known  that  the  one  method 
was  safe  and  the  other  unsafe. 

Bailey,  Personal  Injuries,  2d  ed.  §  469; 
Erskine  v.  Chino  Valley  Beet-Sugar  Co.  71 
Fed.  270;  Gribben  v.  Yellow  Aster  Min.  & 
Mill.  Co.  142  Cal.  248,  76  Pac.  839,  16 
Am.  Neg.  Rep.  1;  Nashville  Spoke  &  Han- 
dle Co.  v.  Thomas,  114  Tenn.  458,  86  S. 
W.  379. 

A  ladder  is  a  "simple  appliance"  or  "hand 
tool,"  as  to  which  the  servant's  knowledge 
is  equal  or  superior  to  the  master's. 

CahUl  V.  Hilton,  106  N.  Y.  612,  13  N. 
E.  339;  Sheridan  y.  Gorham  Mfg.  Co.  28 
R.  I.  256,  13  LJIJl.(N.S.)  687,  66  Atl. 
676;  Borden  v.  Daisy  Roller  Mill  Co.  98 
Wis.  407,  67  Am.  St.  Rep.  816,  74  N.  W. 
91;  Brewer  v.  Tennessee  Coal,  Iron  &  R. 
Co.  97  Tenn.  616,  37  S.  W.  649. 

Messrs.  Parks  &  Bell  and  R.  B.  O. 
Howell  for  defendant  in  certiorari. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  Black,  brought 
this  suit  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  him  while 
he  was  in  the  employ  of  the  plaintiff  in 
error.  He  was  foreman  of  a  painters'  crew, 
and  when  descending  a  ladder  from  the  roof 
of  a  house  on  which  he  was  at  work,  one 
of  the  rounds  broke  and  he  had  a  fall,  as 
the  result  of  which  he  sues. 

There  was  a  judgment  in  his  favor  for 
$700  in  the  court  below,  which  was  affirmed 
by  the  court  of  civil  appeals.  The  case  is 
before  us  on  writ  of  certiorari  granted  to 
the  action  of  the  latter  court. 

A  motion  for  peremptory  instructions  in 
its  favor  was  made  by  the  defendant  below, 
which  was  overruled  by  the  trial  court.  It 
is  with  reference  to  this  action  of  the  trial 
court  that  the  principal  controversy  has 
been  waged  in  this  court  and  in  the  court 
of  civil  appeals. 

The  first  ground  upon  which  the  motion 
is  predicated  is  that  a  ladder,  such  as  the 
one  used  by  defendant  in  error,  is  a  simple 
tool,  and  it  is  insisted  that  defendant  in 
error  assumed  the  risk  of  its  use,  and  the 
master  owed  him  no  duty  of  inspection  in 
regard  to  the  same. 

The  ladder  which  broke  seems  to  have 
been  a  portion  of  a  sectional  ladder.  There 
was  nothing  complicated  about  it,  and  only 
this  particular  section  was  in  use  when  de- 
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fendant  in  error  had  his  fall.  Such  a  lad- 
der so  used  is  a  simple  tool,  and  a  servant 
ordinarily  does  assume  any  risk  incident 
to  its  employment.  We  have  expressly  so 
held  in  the  late  case  of  Sivley  v.  Nixon 
Min.  Drill  Co.  —  Tenn.  — ,  ante,  337,  1G4 
S.  W.  772. 

It  was  said  in  this  case  that  "an  ordi- 
nary ladder  falls  within  the  class  of  simple 
tools,  in  respect  of  a  defect  in  which  the 
employer  is  held  not  liable  on  the  ground 
that  a  defect  in  such  a  simple  tool  must 
be  obvious  to  its  user,  by  whom  any  risk 
of  danger  therefrom  must  be  held  to  be 
assumed." 

In  the  case  under  consideration,  how- 
ever, proof  was  introduced  by  plaintiff  be- 
low tending  to  show  that  the  superinten- 
dent of  plaintiff  in  error  had  been  notified 
of  a  defect  in  this  ladder  by  another  fore- 
man who  had  formerly  used  it.  This  fore- 
man testifies  he  discovered  that  the  ladder 
was  defective,  and  refused  to  employ  it  in 
his  work;  tha^  he  was  questioned  by  the 
superintendent  as  to  why  he  put  it  aside, 
and  that  he  (the  foreman)  then  called  the 
attention  of  the  superintendent  to  the  de- 
fects. The  foreman  testifies,  further,  that 
the  superintendent  differed  from  him  as  to 
the  condition  of  the  ladder,  and  insisted 
that  it  was  safe.  All  this  happened  a  short 
while  before  plaintiff  below  sustained  his 
fall. 

This  proof  takes  the  case  out  of  the  au- 
thority of  Sivley  v.  Nixon  Min.  Drill  Co. 
supra,  in  so  far  as  peremptory  instructions 
are  concerned. 

The  general  principle  is  that  a  master 
is  bound  to  inspect  tools  or  appliances  fur- 
nished by  him  to  his  workmen,  and  to  keep 
them  in  sufiicient  repair.  If,  however,  the 
tools  or  appliances  are  common  or  simple 
tools,  there  is  an  exception  to  this  general 
rule.  The  presumption  in  such  cases  is  that 
the  servant  is  equally  conversant  with  the 
nature  of  such  simple  or  common  tools,  and 
is  in  as  good  a  position  as  the  master  to 
discover  any  defects  therein. 

The  master's  opportunities  for  learning  of 
a  fault  in  a  tool  of  this  kind  are  no  better 
than  the  opportunities  of  the  servant.  By 
reason  of  the  character  of  such  an  imple- 
ment, no  superiority  of  knowledge  on  the 
part  of  the  master  exists,  or  can  be  pre- 
sumed, as  to  defects  therein.  The  founda- 
tion of  the  simple  tool  doctrine  is  the  as- 
sumption tl^at  the  knowledge  of  the  master 
and  servant  must  be  equal. 

Such  a  presumption  cannot  be  indulged 
where  the  master  has  actual  notice  of  a 
defect,  where  the  proof  shows  his  knowl- 
edge is  superior.  If  the  master  is,  as  a 
matter  of  fact,  cognizant  that  a  tool  with 
which  he  furnishes  an  employee  is  in  such 
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a  condition  as  to  render  its  use  by  the  em- 
ployee dangerous  to  the  latter,  he  will  be 
liable  for  an  injury  sustained  by  the  em- 
ployee in  the  use  of  such  an  implement, 
where  the  defect  is  not  known  to  the  em- 
ployee, and  is  not  of  such  a  nature  as  to 
be  discovered  by  that  observation  which 
would  naturally  accompany  its  use.  Guthrie 
y.  Louisville  &  N.  R.  Co.  11  Lea,  372,  47 
Am.  Rep.  286;  Stork  v.  Charles  Stolper 
Cooperage  Co.  127  Wis.  318,  106  N.  W. 
841,  7  Ann.  Cas.  339;  Mercer  v.  Atlantic 
Coast  Line  R.  Co.  154  N.  C.  399,  70  S.  £. 
742,  Ann.  Cas.  1912A,  1002,  2  N.  C.  C.  A. 
118. 

In  the  latter  case  it  is  apparently  held 
that  the  duty  of  a  master  to  exercise  ordi- 
nary care  to  furnish  reasonably  proper  tools 
to  his  servants  applies  to  simple,  as  well  as 
to  complicated,  tools,  and  the  rule  is  re- 
laxed only  as  to  the  duty  of  inspection 
thereafter.  See,  however,  cases  in  note  fol- 
lowing report  of  this  decision  in  Ann.  Cas. 
1912  A,   1002-1004. 

Although  the  master  is  not  required  to 
inspect  simple  tools  previously  furnished 
to  the  employee,  to  discover  defects  of 
which  the  employee  using  such  implements 
should  be  aware,  and  although  generally  no 
inspection  of  a  simple  tool  may  be  neces* 
sary  at  the  time  it  is  delivered  to  an  em- 
ployee, yet  if  the  master  furnishes  sucli  a 
tool,  with  a  dangerous  defect  of  which  he 
has  actual  knowledge,  he  is  negligenl  Hh 
should  not  be  permitted  to  expose  the  serv- 
ant to  such  a  risk,  particularly  if  the  de- 
fect is  of  such  a  character  that  it  might  be 
overlooked  by  the  servant.  There  is  testi- 
mony in  this  record  that  the  defective  con- 
dition of  the  round  of  the  ladder  which 
broke  was  not  readily  discoverable. 

For  the  reasons  above  stated  the  trial 
judge  properly  overruled  the  first  ground  of 
the  motion  to  direct  a  verdict. 

It  is  next  urged  that  the  injuries  of  the 
defendant  in  error  were  sustained  as  a  re- 
sult of  his  contributory  negligence.  It  is 
said  that  he  was  descending  this  ladder  at 
the  time  he  fell,  face  foremost;  that  in  this 
way,  he  put  all  his  weight  on  the  rounds 
of  the  ladder,  and  was  not  in  a  position 
to  hold  to  the  sides  of  the  ladder  with  his 
hands  when  the  round  broke,  as  he  would 
have  been  if  he  had  come  down  backwards. 

It  is  urged  that  when  an  employee  has 
two  methods  in  which  to  do  his  work,  one 
of  which  is  safe  and  the  other  dangerous, 
he  cannot  hold  the  master  liable  when  he 
adopts  the  latter  method  and  is  injured. 
This  is  a  correct  principle;  but,  ir.  the 
absence  of  proof,  the  court  is  not  willing 
to  say,  as  a  matter  of  law,  that  the  defend- 
ant in  error  was  guilty  of  such  contributory 
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negligence  in  descending  the  ladder  in  the 
manner  he  did  as  to  bar  his  recovery. 

It  is  insisted  that  the  proper  use  of  a 
ladder  is  of  common  knowledge,  and  that 
the  court  should  view  the  act  of  defendant 
in  error  as  it  would  the  act  of  a  person 
who  jumps  from  a  moving  train,  and  hold 
him  guilty  of  contributory  negligence  with- 
out proof.  We  think,  however,  there  might 
be  some  reasonable  diflference  of  opinion  as 
to  the  proper  manner  in  which  workmen 
may  use  a  ladder.  They  frequently  ascend 
and  descend  with  material  and  tools  in  their 
hands,  without  holding,  and  are  expected 
so  to  do.  While  we  know  it  would  have 
been  safer  for  defendant  in  error  to  have 
descended  this  ladder  backwards,  with  his 
hands  on  the  rails,  yet  we  would  not  be 
justified,  upon  our  own  knowledge,  in  im- 
puting such  negligence  to  him,  on  account 
of  the  manner  of  his  descent,  under  the 
facta  and  circumstances  of  this  case,  as  to 
defeat  his  action. 

The  question  of  contributory  negligence, 
as  well  as  the  question  of  negligence,  is 
ordinarily  for  the  jury.  Even  though  the 
facts  be  undisputed,  if  intelligent  minds 
might  draw  different  conclusions  as  to 
whether,  under  circumstances  conceded,  the 
conduct  of  a  plaintiff  was  that  of  an  ordi- 
narily prudent  man,  the  matter  should  be 
left  to  the  jury.  The  court  should  draw 
no  inference  when  in  doubt,  but  only  in 
those  cases  where  the  evidence  is  without 
material  conflict,  and  such  that  all  rea- 
sonable men  must  reach  the  same  conclu- 
sion therefrom.  It  is  only  in  cases  where 
the  evidence  is  susceptible  of  no  other  fair 
inference  that  the  court  is  justified  in  in- 
structing the  jury,  as  a  matter  of  law, 
that  the  plaintiff  has  been  guilty  of  con- 
tributory negligence  which  would  bar  his 
recovery.  Knoxville  Traction  Co.  v.  Car* 
roll,  113  Tenn.  514,  82  S.  W.  313;  Knox- 
ville Traction  Co.  v.  Brown,  115  Tenn.  323, 
89  S.  W.  310;  Cummings  v.  Wichita  R.  & 
Light  Co.  68  Kan.  218,^  74  Pac.  1104,  1 
Ann.  Cas.  708,  15  Am!  Neg.  Rep.  548; 
Vindicator  Consol.  Gold  Min.  Co.  v.  Firsts 
brook,  36  Colo.  498,  86  Pac.  313,  10  Ann. 
Cas.  1108;  Merchants'  Ice  &  Cold  Storage 
Co.  V.  Bargholt,  129  Ky.  60,  110  S.  W.  364, 
16  Ann.  Cas.  965;  Burch  v.  Southern  P. 
Co.  32  Nev.  75,  104  Pac.  225,  Ann.  Cas. 
101 2B,  1166. 

We  must  decline,  therefore,  to  say  that 
the  defendant  in  error  as  a  matter  of  law 
was  guilty  of  such  contributory  negligence 
as  to  defeat  his  suit.  This  question  should 
have  been  left  to  the  jury  under  a  proper 
charge. 

The  defendant  below  offered  several  re- 
quests presenting  its  theory  as  to  the  use 
of  simple  tools,  and  as  to  the  contributory 
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negligence  of  the  plaintiff  there.  These 
requests  were  refused  by  the  circuit  judge. 
While,  for  reasons  stated  above,  a  verdict 
should  not  have  been  directed,  the  doc- 
trine of  simple  tools  should  have  been 
charged,  with  the  qualifications  herein  in- 
dicated. His  Honor  did  not  charge  the 
doctrine  of  simple  tools  at  all,  and  his 
charge  upon  contributory  negligence  was 
quite  meager,  the  theory  of  plaintiff  in  error 
was  not  fairly  submitted,  and  the  whole 
case  went  to  the  jury  under  a  charge  insuffi- 
ciently stating  the  rules  of  law  applicable 
thereto. 

The  case  will  accordingly  be  reversed,  for 
errors  in  the  charge,  and  remanded  for  an- 
other triali 
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FECHHEIMERKEIFFER  COMPANY, 
Plff.  in  Certiorari, 

V. 

D.  L.  BURTON  et  al. 

(—  Tenn.  — ,  164  S.  W.  1179.) 

Bulk  sales  law  —  distribution  of  price 
among  preferred  creditors  —  effect. 

One  who  purchases  a  stock  of  goods  with- 
out complying  with  the  bulk  sales  law,  and 
whose  payment  is  turned  over  to  preferred 
creditors  of  the  seller,  is  liable  to  the  other 
creditors  for  their  pro  rata  share  of  the 
contract  price  of  the  property,  although  he 
is  entitled  to  credit  for  the  pro  rata  share 
which  was  received  by  the  preferred  cred- 
itors. 

(February  7,  1914.) 

CIERTIORARI  to  the  Court  of  Civil  Ap- 
'  peals  to  review  a  decree  affirming  a  de- 
cree of  the  Equity  Court  for  Putnam  Coun- 
ty in  defendants'  favor  in  a  suit  to  hold 
certain  of  them  liable  as  purchasers  of  a 

Note.  —  Right  of  purchaser  in  violation 
of  hulk  sales  late,  xchere  price  has 
been  applied  to  payment  of  creditors 
of  seller. 

As  to  the  remedv  of  creditors  where  a 
sale  is  made  in  violation  of  the  bulk  sales 
law,  see  note  to  McGreenery  v.  Murphy,  39 
L.R.A.(N.S.)   374. 

While  but  little  authority  has  been  found 
upon  the  question  as  to  the  rights  of  a  pur- 
chaser in  violation  of  the  bulk  sales  law, 
where  the  purchase  price  has  been  applied 
to  the  payment  of  creditors  of  the  seller, 
the  decision  in  Fechheimer-Keiffer  Co.  v. 
Burton,  to  the  effect  that  the  purchaser  ia 
subrogated  to  the  rights  of  the  creditors 
who  have  been  paid  with  his  money,  seems 
to  be  sound,  and  is  supported  by  the  other 
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stock  of  goods  from  defendant  Burton  in 
violation  of  the  bulk  sales  act.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  G.  Adoock  and  W.  Bryant 
for  plaintiff  in  certiorari. 

Mr.  £.  D.  White  for  defendants  in 
certiorari. 

WilliamSy  J.,  delivered  the  opinion  of 
the  court: 

The  bill  was  filed  by  complainants,  whole- 
sale merchants,  to  hold  liable  defendants 
Cooper  A  Brown  as  the  purchasers  of  a 
stock  of  goods  from  defendant  Burton,  a 
retail  merchant,  in  violation  of  the  bulk 
sales  act  (Acts  1901,  chap.  133). 

The  value  of  the  stock  sold  in  bulk,  with- 
out  compliance   with   the   statute's   provi- 


sions, was  $924.85,  and  that  sum  was  paid 
in  notes  by  the  vendees,  Cooper  &  Browa. 
Both  parties  were  without  intent  to  de- 
fraud, and  fraud  in  fact  is  thus  negatived. 

Two  of  the  three  notes  of  Cooper  & 
Brown  were  turned  over  to  a  brother  of  the 
vendor  on  the  day  of  sale,  and  on  realiza- 
tion he  paid  the  proceeds  to  bona  tide 
creditors  of  D.  L.  Burton.  A  third  pur- 
chase-money note  executed  Vj  the  vendee 
firm  was  transferred  to  this  brother  in  his 
own  right,  he  being  a  creditor  of  the 
vendor. 

The  chancellor  and  the  court  of  civil  ap- 
peals held  that,  as  the  entire  sum  received 
for  the  stock  of  goods  had  been  expended 
in  the  payment  of  this  indebtedness  of  the 
vendor,  D.  L.   Burton,  complainants  were 


cases  most  nearly  in  point.  Thus,  in  Adams 
V.  Young,  200  Mass.  688,  86  N.  E.  942, 
where  the  defendants  had  purchased  a  stock 
of  goods  in  violation  of  the  bulk  sales  law, 
— both  the  seller  and  the  purchaser,  how- 
ever, acting  in  good  faith  and  with  no  actual 
intent  to  defraud  creditors, — and  a  large 
part  of  the  consideration  was  paid  over  to 
the  holder  of  two  mortgages  on  the  goods, 
who  had  taken  possession  of  a  part  of  tho 
property  under  the  terms  of  his  mort- 
gages, and  who,  upon  the  payment  of  his 
claims,  discharged  the  first  mortgage  and 
assigned  the  second  to  the  purchaser  of  the 
goods;  and  the  balance  of  the  purchase 
price  was  used  in  paying  other  small  debts 
owing  by  the  seller,  in  part  for  some  of  the 
mortgaged  property,  and  in  part  for  clerical 
and  legal  services, — it  was  held  that  the 
plaintiff  (the  trustee  in  bankruptcy  of  the 
seller)  was  entitled  to  no  relief  against 
the  defendant  (the  purchaser),  the  court 
saying:  ''One  whose  purchase  of  property 
has  for  that  reason  [fraud]  been  avoided 
by  the  creditors  of  the  seller,  being  himself 
free  from  any  actual  fraud,  may  stand  in 
the  place  of  creditors  whose  demands  he  has 
paid  out  of  the  property  or  in  consideration 
of  the  transfer  to  himself.  .  .  .  So,  if 
he  has  paid  off  debts  which  constituted  liens 
or  encumbrances  upon  the  property  conveyed 
to  him,  he  may,  for  his  protection  and 
reimbursement,  take  by  subrogation  the 
rights  of  the  secured  creditors  whom  he  has 
thus  paid.  ...  If,  instead  of  a  dis- 
charge, he  has  taken  an  assignment  of  such 
a  mortgage  or  other  encumbrance,  it  will 
not  be  treated  as  merged,  but  will  be  upheld 
in  his  hands  as  a  charge  upon  the  prop- 
erty. .  .  .  The  merely  constructive  fraud 
of  a  purchaser  will  not  prevent  him  from 
being  protected  in  this  manner,  if  he  has 
not  himself  actively  participated  in  the 
fraud.  .  .  •  The  application  of  these 
principles  is  fatal  to  the  maintenance  of 
this  bill.  The  defendants  have  the  right 
to  rest  upon  the  mortgage  of  which  they 
took  an  assignment.  If  it  were  necessary  to 
pass  upon  that  question,  it  would  not  be 
easy  to  avoid  saying  that  they  could  rest 
also  upon  the  mortgage  which  was  paid 
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and  discharged.  It  was  their  money  that 
paid  the  mortgage  debts.  The  fact  that 
the  money  passed  through  the  hands  of  the 
mortgagor,  and  the  form  of  the  transfer 
which  the  defendants  took,  cannot  over- 
come the  real  effect  of  the  transaction." 

So,  in  Mcintosh  v.  Owosso  Carriage  k 
Sleigh  Co.  — -  Tex.  Civ.  App.  — ,  146  S.  W. 
239,  an  appeal  by  the  purchasers  of  a  eU)ck 
of  goods  in  violation  of  the  bulk  sales  law, 
from  a  judgment  garnishing  them  in  favor 
of  a  creditor  of  the  seller,  it  appearing  that 
there  had  been  no  intentional  fraud  in  the 
sale,  and  that  the  purchasers  had  paid  full 
value  for  the  goods,  partly  in  cash  and  by 
their  notes,  which  they  had  subsequently 
paid  to  the  seller,  and  largely  by  assum- 
ing two  debts  owing  by  the  seller  for  the 
goods,  which  they  had  also  paid  prior  to  the 
institution  of  the  garnishment  suit, — the 
court  said  that,  as  against  the  seller's  cred- 
itors, the  purchasers  "acquired  no  title  to 
the  goods,  in  excess  of  the  debts  owing  on 
such  goods  and  paid  by  them." 

For  a  brief  history  of  the  earlier  bulk 
sales  legislation,  and  a  full  consideration 
of  the  earlier  authorities  as  to  the  validity 
and  construction,  in  general,  of  bulk  sales 
statutes,  including  a  few  earlier  cases  on 
procedure,  see  note  to  Everett  Produce  Co. 
V.  Smith,  2  L.R.A.(N.S.)  331;  and  for 
later  cases  as  to  the  constitutionality  of 
this  legislation,  see'  note  to  Young  v.  Lem- 
ieux,  20  L.R.A.(N.S.)    160. 

For  the  later  cases  as  te  what  kind  or 
classes  of  nroperty  are  within  the  operation 
of  bulk  sales  statutes,  see  notes  te  Coonev, 
E.  &  Co.  V.  Sweat,  25  L.R.A.(N.S.)  758,  and 
Connecticut  Steam  Brown  Stone  Co.  v. 
Lewis,  45  L.R.A.(N.S.)  495;  as  te  the  ap- 
plicability of  bulk  sales  laws  to  exempt 
property,  see  note  to  McCormick  v.  Kistler, 
45  L.R.A.(N.S.)  497;  and  as  to  what  are 
"fixtures"  within  the  meaning  of  bulk  sales 
laws,  see  note  to  Bowcn  v.  Quigley,  34 
L.R.A.(N.S.)  218. 

As  te  the  effect  of  misrepresentations  in 
statement  the  seller  is  required  to  make,  as 
a  condition  of  a  valid  sale  in  bulk,  see  note 
to  International  Silver  Co.  v.  Hull,  46 
L.R.A.(N.S.)    492.  A.  C.  W. 


FECHHEIMER-KEIFFER  CO.  v.  BURTON. 


345 


without  remedy,  although  they  received  no 
part  of  the  consideration  sum. 

It  seems  clear,  since  the  sale  was  only 
fraudulent  in  law  (Daly  v.  Sumpter  Drug 
Co.  127  Tenn.  412,  424,  155  S.  W.  167), 
that  the  purchasers  are  entitled  to  stand 
in  the  place  of  the  creditors  whose  demands 
against  their  vendor  were  thus  paii  hy  the 
purchase-money  notes,  or  the  proceeds  there- 
of. Those  whose  purchase  of  property  has 
been  under  such  a  statute  denounced  as  con- 
Btructively  fraudulent,  and  avoided  by 
creditors  of  the  seller,  may  stand  in  the 
phice  of  other  creditors  whose  demands 
have  been  thus  paid.  This  was  held  in 
Adams  v.  Young,  200  Mass.  588,  86  N.  £. 
942,  a  case  involving  a  sale  in  violation 
of  the  Massachusetts  bulk  sale  act.  Loos  v. 
Wilkinson,  113  N.  Y.  485,  4  L.R.A.  353,  10 
Am.  St.  Rep.  495,  21  N.  £.  392;  Alley  v. 
Connell,  3  Head,  578. 

But  does  it  follow  that  the  purchasers 
may  pay,  or  cause  to  be  paid,  one  or  more 
of  the  unsecured  creditors  of  their  vendor 
in  full,  and  leave  other  creditors  of  the 
same  grade  wholly  unpaid,  and  successfully 
withstand  a  complaint  by  the  latter? 

The  recoveries  of  all  of  the  creditors  of 
the  seller  cannot  exceed,  in  the  aggregate, 
the  true  value  of  the  property  fraudulent- 
ly passed  to  the  purchasers,  and  therefore 
converted. 

May  the  entire  purchase  price  be  paid  by 
the  purchaser  to  one  creditor,  leaving  the 
others  remediless,  where  that  price  was 
the  value  of  the  stock  of  goods  converted? 

If  this  may  be  done,  it  would  seem  that 
a  single  creditor  holding  a  demand  against 
the  seller  eqiial  in  amount  to  the  value-  of 
the  stock  of  goods  on  hand  could  purchase 
that  stock  without  complying  with  the  terms 
of  the  act,  or  contravening  its  provisions.  In 
the  case  of  Neas  v.  Borches,  109  Tenn.  398, 
07  Am.  St.  Rep.  851,  71  S.  W.  50,  the  pur- 
chaser was  a  creditor  of  the  seller,  but  that 
fact  was  not  remarked  on  for  differentia- 
tion to  save  the  sale  there  involved,  which 
was  held  to  be  fraudulent. 

In  Sampson  ▼.  Brandon  Grocery  Co.  127 
Ga.  454,  56  S.  £.  48.'\  9  Ann.  Cas.  331,  it 
was  said:  "The  question  presented  by  this 
lecord  is  whether  a  sale  of  a  stock  of  goods 
in  bulk  by  a  debtor  to  his  creditor,  in  par- 
tial payment  or  entire  extinguishment  of 
his  debt,  is  valid,  unless  the  sale  is  made 
agreeably  to  the  terms  of  the  act  approved 
August  17,  1903  (Acts  1903,  p.  92).  .  .  . 
This  salutary  object  would  not  be  attained 
if  sales  by  the  debtor  to  the  creditor  in  the 
extinguishment  of  his  debt  were  excepted. 
•  .  .  But  it  is  contended  that  if  the  act 
of  1903  be  applied  to  a  sale  of  a  stock  of 
goods  in  bulk  by  a  debtor  to  his  creditor, 
so  much  of  Civ.  Code  [1895]  §  2697,  as  per- 
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mits  a  debtor  to  prefer  a  creditor  by  a  sale 
without  reservation  of  any  benefit  will  be 
impliedly  repealed.  It  is  a  well-recognized 
canon  of  statutory  construction  that  a  sub- 
sequent statute  will  not  repeal  a  former  if 
the  two  can  be  reconciled.  Construing  the 
act  of  1903  and  §  2697  together,  we  may 
easily  reach  the  conclusion  that  sales  of 
stock  in  bulk  by  a  debtor  to.  a  creditor, 
in  extinguishment  of  his  debt,  in  whole  or 
in  part,  are  still  permissible,  but  that  such 
sales  are  null  and  void  unless  there  be  com- 
pliance with  the  terms  of  the  act  of  1903." 

The  same  rule  as  to  a  creditor  purchaser 
was  announced  in  Gallus  v.  Elmer,  193 
Mass.  106,  78  N.  E.  772,  8  Ann.  Cas.  1067, 
and  assumed  in  the  decision  of  other  cases 
cited  in  note  in  9  Ann.  Cas.  332. 

Both  phases  of  the  above  decision  by  the 
Georgia  court  are  approved  by  us  as  sound, 
when  application  is  made  of  its  principles 
to  our  bulk  sales  act  and  our  law  touching 
the  right  of  an  insolvent  debtor  to  prefer 
a  creditor.  If  the  preference  may  not  be 
made  directly  by  way  of  a  bulk  sale  to  the 
creditor,  it  would  seem  that  the  preference 
of  one,  with  consequent  exclusion  of  other 
creditors,  cannot  be  reached  by  indirection 
in  the  manner  presented  on  this  record. 

The  true  theory  appears  to  us  to  be  that 
declared  by  the  supreme  couH  of  Washing- 
ton in  Fitz  Henry  y.  Munter,  33  Wash.  629, 
74  Pac.  1003,  where,  in  speaking  of  a  like 
act,  it  was  said:  "The  object  of  this  law 
was  to  hold  the  goods  of  debtors  under  such 
circumstances  as  a  trust  fund  for  the  bene- 
fit of  all  the  creditors,  and  to  hold  the  pur- 
chaser in  possession  as  a  trustee  for  such 
creditors.  This  being  so,  the  cause  will 
have  to  be  reversed,  with  instruction  to  dis- 
tribute the  funds  pro  rata  to  all  of  the 
creditors  who  are  parties  to  the  suit." 

See  also  Kohn  v.  Fishbach,  36  Wash.  69, 
104  Am.  St.  Rep.  141,  78  Pac.  199;  Appel 
Mercantile  Co.  v.  Bark'  -,  92  Neb.  669,  675, 
138  N.  W.  1133;  Guaranty  Title  Sl  T.  Co.  v. 
Pearlman  (D.  C.)  144  Fed.  550.  But  see, 
seemingly  contra.  National  Grocer  Co.  v. 
Plotler,  167  Mich.  626,  133  N.  W.  493. 

In  Gallus  v.  Elmer,  supra,  the  Massachu- 
setts court  said,  in  reference  to  such  a  stat- 
ute, that  it  was  its  purpose  to  prevent 
alienation  by  a  merchant  of  his  stock  of 
goods  "away  from  his  creditors  in  general." 
A  prime  purpose  of  the  statute  was  to  pre- 
vent preferences  of  creditors  by  and  through 
bulk  sales.  Any  other  view  and  ruling 
would  render  the  act  the  easy  instrument 
of  inequality  and  injustice,  if  not  of  frauds, 
differing  only  in  kind  from  those  it  was 
meant  to  prevent. 

Tae  rule  of  distribution  pari  passu  to 
creditors  of  the  grantor  has  been  applied, 
and  justly,  in  cases  involving  subrogation. 
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where  the  conveyance  was  fraudulent  under 
test  of  common-law  principles,  and  where 
no  lien  had  been  fixed  by  one  or  more  of 
them.  Robinson  v.  Stewart,  10  N.  Y.  189, 
196;  Chatterton  ▼.  Mason,  86  Md.  236,  37 
Atl.  960. 

Since  subrogation  is  a  remedy  invented 
by  courts  of  equity,  they  will  move  to  ad- 
minister it  where  the  result  will  be  an 
equitable  one,  but  not  to  work  injustice  to 
another  in  the  defeat  of  an  equal  equity. 
American  Bonding  Co.  v.  National  Mechan- 
ics' Bank,  99  Am.  St.  Rep.  480  note;  Knaffle 
v.  Knoxville  Bkg.  &  T.  Co.  128  lenn.  — ,  50 
L.R.A,(K.S.)    167,   159   S.   W.   838. 

The  right  of  the  defendant  purchasers,  in 
this  case  in  equity,  therefore,  was  to  be  sub- 
rogated to  the  rights  of  the  creditors,  paid 
by  the  proceeds  of  sale,  to  a  pro  rata  share 
of  the  value  of  the  stock  of  goods. 

Complainants'  rights  are,  by  parity  of 
reasoning,  not  to  a  recovery  iik  full,  as  con- 
tended by  them,  but  to  a  recovery  from  ap- 
pellee firm  of  the  pro  rata  distributable  to 
them. 

Writ  of  certiorari  granted  complainants; 
reversed,  with  remand  for  furthar  proceed- 
ings not  inconsistent  with  what  is  herein 
ruled. 
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BARTON    SAVINGS    BANK  A   TRUST 

COMPANY 

V. 

I.  STEPHENSON  et  al. 

(—  Vt.  — ,  89  Atl.  639.) 

Alteration  of  instruments  —  changing 
date  of  note. 

1.  Crossing  out  the  date  of  a  note  and 
writing  another  above  it  cannot  be  regarded 


as  mere  memorandum  of  the  time  from 
which  interest  is  to  be  figured,  rather  than 
an  alteration  of  the  instrument. 

Same  —  alteration  by  comaker. 

2.  Alteration  of  the  date  of  a  note  by 
one  of  several  makers  to  whom  it  has  been 
intrusted  for  delivery,  before  delivering  it, 
and  without  the  consent  of  the  comakers, 
avoids  the  instrument. 

Same  —  materiality. 

3.  Change  of  date  of  a  note  by  one  of 
several  comakers  to  whom  the  instrument 
has  been  intrusted  for  delivery  cannot  be 
regarded  as  immaterial  because  it  was  in- 
tended to  give  the  instrument  the  date  to 
which  interest  had  been  paid  on  a  prior 
note  which  it  was  intended  to  renew;  at 
least,  as  to  persons  not  parties  to  the  old 
note. 

Bills   and    notes   *-  alteration   *-   pre- 
sumption as  to  time. 

4.  An  indorsee  of  a  note  containing  an 
alteration  in  its  date  cannot  rely  upon  the 
presumption  that  the  alteration  was  made 
before  its  execution,  to  establish  the  validity 
of  the  instrument,  if  the  alteration  was  in 
fact  made  under  circumstances  which  avoid 
it. 

(February  14,  1914.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Orleans  County  Court  made  dur- 
ing the  trial  of  an  action  on  a  promissory 
note  which  resulted  in  a  judgment  against 
defendant  Stephenson  alone.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Young  A  Young,  for  plaintiff: 

The  intent  with  which  the  "December  Ist" 
was  written  and  "June  1"  lined  out  waa 
material.  It  is  not  the  fact  that  an  instru- 
ment is  altered,  that  makes  it  void.  It  is 
the  intent  that  gives  the  act  its  character 
and  avoids  the  instrument. 

Bigelow  v.  Stilphen,  35  Vt.  521;  Smith 
V.  Dunham,  8  Pick.  246;  Adams  v.  Frye,  3 


Jfote.  —  Alteration  of  date  of  note. 

The  general  rule  stated  in  the  note  to 
Lombardo  v.  Lombardini,  32  L.R.A.(N.S.) 
515,  to  which  the  present  note  is  merely 
supplementary,  to  the  effect  that  a  change 
of  date  is  a  material  alteration,  finds  sup- 
port in  the  following  recent  decisions:  Pen- 
sacola  State  Bank  v.  Melton,  210  Fed.  67; 
Fry  V.  Jenkins,  173  111.  App.  486;  Bodine 
V.  Berg,  82  N.  J.  L.  662,  40  L.R.A.(N.S.) 
65,  82  Atl.  901,  Ann.  Cas.  1913D,  721; 
Cornog  V.  Wilson,  231  Pa.  281,  80  Atl.  174 ; 
Baldwin  v.  Haskell  Nat.  Bank,  104  Tex. 
122,  133  S.  W.  864,  134  S.  W.  1178,  re- 
versing -—  Tex.  Civ.  App.  —,  124  S.  W.  443 ; 
Schubert  v.  Schubert,  168  IlL  App.  419. 

To  so  change  the  date  of  a  note  as  to 
bring  it  within  the  statute  of  limitations 
is  a  material  alteration.  Schubert  v.  Schu- 
bert, supra. 

In  Baldwin  v.  Haskell  Nat.  Bank,  104 
Tex.  122,  133  S.  W.  864,  134  S.  W.  1178, 
51  L.R.A.(N.S.) 


reversing  —  Tex.  Civ.  App.  — ,  124  S.  W. 
443,  a  note  bearing  interest  from  maturity 
was  executed  to  a  bank,  and  a  controversy 
arising  as  to  whether  it  was  intended  to 
bear  interest  from  date,  the  cashier  wrote 
in  a  blank  after  the  printed  word  "matu- 
rity," the  word  "date"  in  pencil.  It  was 
held  that  the  alteration  thus  effected  was 
material,  and  that  its  legal  effect  could  not 
be  defeated  on  the  ground  that  it  was  a 
mere  memorandum.  The  court  said: 
"Was  the  alteration  material?  The  court 
of  civil  appeals  held  not.  This  holding 
seems  to  have  been  based  on  the  theory 
that  there  was  no  'difference  between  the 
expressions  "maturity"  and  "maturity 
date." '  If,  determined  in  the  light  of  all 
the  facts,  and  having  reference  to  the  con- 
tentions of  the  several  parties,  it  should 
be  held  that  the  inserted  word  'date^  was 
intended  not  to  supersede  the  printed  word 
'maturity,'  and  to  express  a  different  inten- 
tion from  that  evidenced  by  the  language 
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Met.  103;  Ford  v.  Ford,  17  Pick.  418;  Amea 
▼.  Colburn,  11  Gray,  390,  71  Am.  Dec.  723; 
Lee  V.  Butler,  167  Mass.  426,  57  Am.  St. 
Rep.  460,  46  N.  E.  62;  Milbery  v.  Storer, 
75  Me.  69,  46  Am.  Rep.  361;  Thornton  v. 
Appleton,  29  Me.  298;  Croswell  v.  Labree, 
81  Me.  44,  10  Am.  St.  Rep.  238,  16  Atl. 
331;  Hunt  v.  Gray,  35  N.  J.  L.  227,  10  Am. 
Rep.  232;  Murray  v.  Peterson,  6  Wash.  418, 
33  Pac.  969;  Wolferman  y.  Bell,  36  Am. 
St.  Rep.  129,  note;  Conner  v.  Routh,  7 
How.  (Miss.)  176,  40  Am,  Dec,  59;  Vogle 
▼.  Ripper,  34  111.  100,  85  Am.  Dec.  298; 
Kountz  y.  Kennedy,  63  Pa.  187,  3  Am.  Rep. 
541. 

'^December  1st**  was  written  aboye  "June 
1"  and  lines  drawn  through  "June  1"  in 
furtherance  of  an  honest  purpose  to  show 
the  exact  intent  of  each  maker  when  he 
signed  the  note,  namely,  to  renew  the  exa<;t 
amount  due  upon  the  first  note  when  the 
note  in  suit  was  deliyered  to  the  payee,  and 
the  note  remained  the  yalid  note  of  all  de- 
fendants. 

Derby  y.  Thrall,  44  Vt.  413,  8  Am.  Rep. 
389;  Murray  y.  Graham,  29  Iowa,  520; 
Barlow  y.  Buckingham,   68   Iowa,   169,   26 


N.  W.  58;  Duker  y.  Franz,  7  Bush,  273, 
3  Am.  Rep.  314;  Jessup  y.  Dennlsoa,  2 
Disney  (Ohio)  150;  Hammerschlag  y. 
Union  Nat.  Bank,  13  W.  N.  C.  205;  Heryey 
y.  Harvey,  15  Me.  357. 

The  law  presumes  the  change,  If  change 
it  is,  to  have  been  made  before  signature. 
The  payee  and  plaintiff  were  in  no  fault 
in  relying  on  this  presumption  and  accept- 
ing the  note. 

Fletcher  v.  Blodgett,  16  Vt.  26,  42  Am. 
Dec.  487;  Beaman  v.  Russell,  20  Vt.  205, 
49  Am.  Dec.  775;  Wolferman  v.  Bell,  6 
Wash.  84,  36  Am.  St.  Rep.  126,  32  Pac. 
1017;  Little  y.  Herndon,  10  Wall.  26,  19 
L.  ed.  878;  Doe  ex  dem.  Tatum  v.  Catomore, 
16  Q.  B.  745,  20  L.  J.  Q.  B.  N.  S.  304;  1 
Greenl.  Ev.  §  564. 

An  alteration  in  a  promissory  note,  which 
makes  it  conform  to  the  true  intention  of 
the  parties,  if  honestly  made,  with  no  in- 
tent of  procuring  any  advantage,  will  not 
vitiate  the  note. 

McRaven  v.  Crisler.  53  Miss.  542. 

The  note  in  its  present  form  was  used 
to  accomplish,  and  did  accomplish,  the  exact 


as  it  stood,  but  was  to  be  read  in  harmony 
with  such  printed  word  and  as  meaning 
the  same  thing,  the  addition  of  the  word 
'date'  would  be  but  idle  surplusage,  and 
there  would  be  some  fair  warrant  for  the 
opinion  of  the  court  of  civil  appeals.  But 
it  seems  to  us  clear  that  this  was  not  the 
intention  of  the  cashier,  nor  do  we  be- 
lieve that  there  is  any  testimony  in  the 
record  which  presents  this  view.  Nor  do 
we  think  in  the  light  of  the  situation,  pre- 
sented by  the  contention  of  the  respective 
parties  can  this  intention  be  gathered  from 
the  instrument.  It  is  a  rule  of  almost  uni- 
versal application  that  'where,  as  in  the 
use  of  printed  forms,  a  contract  is  partly 
printed  and  partly  written,  and  there  is 
a  conflict  between  the  printing  and  the 
writing,  the  writing  will  prevail.*  9  Cyc. 
584.  Again  while,  as  used,  there  may  be  no 
irreconcilable  repugnancy  in  the  use  of  the 
words  together,  'maturity  date,'  .  .  . 
and  as  applied  to  the  controversy  here  in- 
volved, it  is  utterly  unreasonable  to  con- 
clude that  no  change  was  wrought  or  in- 
tended to  be  wrought  in  the  instrument 
sued  on  by  the  insertion  of  the  word  'date.' 
If  the  note  had  been  originally  drawn  so  as 
to  bear  interest  from  date,  and  if  thereafter, 
without  the  consent  of  the  bank,  plaintiff  in 
error  had  inscribed  in  a  blank  space  left 
in  the  note  the  word  'maturity,*  so  as  to 
make  same  read,  if  both  words  are  to  be 
considered  as  parts  thereof,  'date  maturity,' 
could  such  a  change  be  upheld  on  the 
ground  that  it  meant  the  same  thing  as 
originally  written?  We  cannot  think  so. 
In  any  event,  it  cannot  be  denied  that  the 
insertion  of  the  word  'date'  left  ambigu- 
ous and  uncertain  what  was,  when  the 
note  was  signed,  left  beyond  doubt  clear 
51  LJLA.(N.S.) 


and  explicit.  Nor  do  we  think  that  the 
legal  effect  of  the  evident  alteration  can 
be  defeated  on  the  ground  that  it  was  a 
mere  memorandum.  As  we  view  the  matter, 
it  is  quite  a  different  alteration  from  a 
mere  marginal  memorandum,  which  is  some- 
times treated  as  no  part  of  the  note  proper, 
but  simply  as  a  memorandum  for  informa- 
tion or  convenience." 

In  Pcnsacola  State  Bank  v.  Melton,  210 
Fed.  57,  the  court  declared  that  a  statutory 
provision  that  any  alteration  which  changes 
the  time  of  payment  of  a  negotiable  instru- 
ment is  a  material  alteration  was  but  a 
declaration  of  the  common  law. 

In  Ensign  v.  Fogg,  —  Mich.  — ,  143  N. 
W.  82,  where  the  date  of  a  note  was  alleged 
to  have  been  altered,  it  was  held  that,  there 
being  nothing  suspicious  upon  the  face  of 
the  instrument  beyond  the  fact  that  an 
erasure  was  manifest,  the  presumption  was 
that  the  alteration  was  made  before  the 
note  was  signed. 

And  in  Corxog  v.  Wilson,  231  Pa.  281, 
80  Atl.  174,  a  note  was  held  properly  re- 
jected as  evidence  of  a  debt  in  the  absence 
of  proof  that  an  alteration  in  date  was 
made  before  delivery.  The  court  said: 
"When  it  clearly  appears  on  the  face  of  a 
writing  that  it  has  been  altered  in  a  ma- 
terial part,  it  is  incumbent  on  the  party 
producing  it  to  account  for  the  alteration, 
and  until  this  is  done  it  is  not  admissible  in 
evidence.  This  rule  is  more  stringent  when 
applied  to  negotiable  paper  than  to  other 
written  instruments,  and  in  relation  to  it 
there  is  no  presumption  of  innocence,  and 
the  burden  of  explaining  any  apparent  ma- 
terial alteration  is  cast  on  the  holder  there- 
of." W.  W.  A. 
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purpose  and  intent  of  all  the  defendants  in 
making  it. 

Boyd  V.  Brotherson,  10  Wend.  93. 

An  alteration,  though  in  a  material  part, 
will  not  vacate  the  instrument,  where  the 
bill  is  altered  to  correct  a  mistake,  or  sup- 
ply an  omission,  and  in  furtherance  of  the 
original  intent  of  the  parties. 

Byles,  Bills  &  Notes,  6th  Am.  ed.  486, 
•320;  Ames  v.  Colburn,  11  Gray,  390,  71 
Am.  Dec.  723;  Jacobs  y.  Hart,  2  Starkie, 
45,  6  Maule  &  S.  142,  18  Revised  Rep.  335; 
Byrom  v.  Thompson,  11  Ad.  &  El.  31,  3 
Perry  &  D.  71,  9  L.  J.  Q.  B.  N.  S.  26, 
3  Jur.  1121;  Brutt  v.  Picard,  Ryan  &  M. 
37,  27  Revised  Rep.  727;  Dodge  v.  Pringle, 
29  L.  J.  Exch.  N.  S.  115;  Derby  v.  Thrall, 
44  Vt.  413,  8  Am.  Rep.  389;  Duker  v.  Franz, 
7  Bush,  273,  3  Am.  Rep.  314;  Collins  v. 
Makepeace,  13  Ind.  448;  Murray  v.  Graham, 
29  Iowa,  520;  Kountz  v.  Kennedy,  63  Pa. 
187,  3  Am.  Rep.  541;  Cole  v.  Hills,  44  N. 
H.   227;    Hervey   v.    Harvey,    15    Me.    357. 

An  alteration,  though  in  a  material  part, 
will  not  vacate  the  instrument,  where  such 
alteration  is  made  befoj^e  the  bill  is  issued. 

Byles,  Bills  &  Notes,  6th  Am.  ed.  p.  486, 
*320;  Catton  v.  Simpson,  8  Ad.  &  £1.  136; 
Ex  parte  Yates,  2  De  G.  &  J.  191,  27  L.  J. 
Bankr.  N.  S.  9,  4  Jur.  N.  S.  649,  6  Week. 
Rep.  178;  Dodge  v.  Pringle,  29  L.  J.  Exch. 
N.  S.  115;  Aldous  v.  Cornwall,  9  Best  & 
8.  607,  L.  R.  3  Q.  B.  573,  37  L.  J.  Q.  B. 
N.  S.  201,  16  Week,  Rep,  1046;  Kennerly 
V.  Nash,  1  Starkie,  452;  Downes  v.  Richard- 
son, 5  Bam.  &  Aid.  674,  1  Dowl.  &  R.  332, 
24  Revised  Rep.  522;  Tarleton  v.  Shingler, 
7  C.  B.  812. 

The  rule  that  the  alteration  of  a  nego> 
tiable  instrument  by  the  party  benefited 
thereby  vitiates  the  note  applies  only  to 
cases  where  alteration  has  been  made  by 
the  payee  or  party  seeking  to  enforce  the 
instrument. 

Fullerton  v.  Sturges,  4  Ohio  St,  529; 
Draper  v.  Wood,  17  Am.  Rep.  100,  note; 
United  States  v.  Linn,  1  How.  104,  11  L.  ed. 
64;  Bridges  v.  Winters,  42  Miss.  135,  97 
Am.  Dec.  443,  2  Am.  Rep.  598;  Bigelow  v. 
Stilphen,  35  Vt.  521 ;  Bellows  v.  Weeks,  41 
Vt.  590;  Walsh  v.  Hunt,  120  Cal.  46,  39 
L.R.A.  697,  52  Pac.  115;  Herrick  v.  Bald- 
win, 17  Minn.  209,  Gil.  183,  10  Am.  Rep. 
161. 

In  writing  "December  1st"  above  "June 
1,"  Stephenson  was  agent  of  all  the  de- 
fendants in  making  the  note  conform  to 
their  intention,  or  what  he  did  was  the  act 
of  a  stranger. 

Fullerton  v.  Sturges,  4  Ohio  St.  529; 
Draper  v.  Wood,  17  Am.  Rep.  100,  note; 
Murray  v.  Graham,  29  Iowa,  520;  Bridges 
r.  Winters,  42  Miss.  135,  97  Am.  Dec.  443, 
2  Am.  Rep.  598. 
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Under  the  circumstances  of  this  case, 
Stephenson  had  authority  to  make  the 
change  which  he  did  make. 

Lee  V.  Butler,  167  Mass.  426,  57  Am. 
St.  Rep.  466,  46  N.  E.  52;  Murray  v.  Gra- 
ham, 29  Iowa,  520;  Eddy  v.  Bond,  19  Me. 
461,  36  Am.  Dec.  767. 

If  Stephenson  was  not  defendants'  agent 
in  so  doing,  his  act  was  that  of  a  stranger, 
was  not  an  alteration,  but  a  mere  spolia- 
tion, and  the  note  remained  a  valid  note 
of  all  defendants  as  of  June  1,  1908. 

Bigelow  v.  Stilphen,  35  Vt.  521;  Equita- 
ble Mfg.  Co.  V.  Allen,  76  Vt.  22,  104  Am. 
St.  Rep.  915,  56  Atl.  87;  Bridges  v.  Win- 
ters, 42  Miss.  135,  97  Am.  Dec.  443,  2  Am. 
Rep.  598;  United  States  v.  Linn,  1  How. 
104,  11  L.  ed.  64;  Walsh  v.  Hunt,  120  Cal. 
46,  39  L.R.A.  697,  52  Pac.  115;  Lee  v. 
Alexander,  9  B.  Mon.  25,  48  Am.  Dec. 
412;  Hunt  v.  Gray,  35  N.  J.  L.  237,  10 
Am.  Rep.  232;  Langenberger  ▼.  Kroeger, 
48  Cal.  147,  17  Am.  Rep.  418;  Piersol  v. 
Grimes,  30  Ind.  129,  96  Am.  Dec.  673;  Par- 
sons, Bills  &  Notes,  569-571;  3  Randolph, 
Paper,  §  1765;  Force  v.  Elizabeth,  28  N.  J. 
£q.  403;  Drum  v.  Drum,  133  Mass.  566; 
Rees  V.  Overbaugh,  6  Cow.  746;  Herrick  v. 
Baldwin,  17  Minn.  209,  Gil.  183,  10  Am. 
Rep.  161;  Murray  v.  Graham,  29  Iowa,  520; 
Kountz  V.  Kennedy,  63  Pa.  187,  3  Am.  Rep. 
541;  Williams  v.  Moseley,  2  Fla.  304;  Ful- 
lerton V.  Sturges,  4  Ohio  St.  529;  Draper 
V.  Wood,  17  Am.  Rep.  100,  note. 

If  the  change  made  by  Stephenson  was 
an  alteration,  it  was  immaterial,  and  does 
not  release  defendants. 

Adams  v  Frye,  3  Met.  103;  Bridges  v. 
Winters,  42  Miss.  135,  97  Am.  Dec.  443, 
2  Am.  Rep.  598;  Eddy  v.  Bond,  19  Me. 
461,  36  Am.  Dec.  767;  Michigan  Ins.  Co. 
V.  Leavenworth,  30  Vt.  11;  Drexler  v. 
Smith,  30  Fed.  754 ;  Herrick  v.  Baldwin,  17 
Minn.  209,  Gil.  183,  10  Am.  Rep.  161; 
Bingham  v.  Reddy,  5  Ben.  266,  Fed.  Gas. 
No.  1,414;  Reed  v.  Roark,  14  Tex.  329,  65 
Am.  Dec.  127;  Burgess  v.  Blake,  86  Am.  St. 
Rep.  84,  note;  Clark  v.  Kidder,  12  Vt.  689; 
Broughton  v.  Fuller,  9  Vt.  373;  Derby  v. 
Thrall,  44  Vt.  413,  8  Am.  Rep.  389; 
Kountz  V.  Kennedy  63  Pa.  187,  3  Am.  Rep. 
541;  Bashaw  v.  Wallace,  101  Va.  733,  45 
S.  E.  290;  San  Antonio  Brewing  Asso.  v. 
J.  M.  Abbott  Oil  Co.  —  Tex.  Civ.  App.  — , 
129  S.  W.  373;  Lombardo  v.  Lombardini, 
57  Wash.  352,  32  L.R.A.(N.S.)  516,  106 
Pac.  907. 

If  Stephenson's  act  was  fraudulent  in 
writing  "December  1st"  and  lining  out 
"June  1,"  and  he  was  not  the  agent  of  the 
defendants  in  so  doing,  his  act  was  that 
of  a  stranger,  and  had  no  effect. 

Fullerton  v.  Sturges,  4  Ohio  St.  529; 
Draper  v.   Wood,   17   Am.  Rep.   100,  note; 
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Walsh  V.  Hunt,  120  Cal.  46,  39  L.R.A.  697, 
62  Pac.  115. 

Messrs.  Uarland  B.  Howe,  J.  W.  Red- 
mond, and  H.  W.  Witters,  for  defend- 
ants: 

The  indicated  change  of  date  vitiated  the 
note  as  to  all  defendants  other  than  Steph- 
enson. 

2  Gyc.  144,  145;  Hershman  v.  Stafford, 
58  W.  Va.  459,  52  S.  E,  533;  McGavock  v. 
Morton,  57  Neb.  385,  77  N.  W.  785;  Sher* 
wood  V.  Merritt,  83  Wis.  233,  53  N.  W. 
612;  Pew  y.  Laughlin,  3  Fed.  39;  The  Hero, 
6  Fed.  526;  Waterman  t.  Vose,  43  Me.  504; 
Bethune  v.  Dozier,  10  Ga.  235. 

The  change  of  date  in  the  circumstances 
was  a  material  alteration,  aborted  the  nas- 
cent contract,  and  no  action  can  be  main* 
tained  on  either  the  original  or  the  altered 
instrument  against  any  of  the  defendants 
except  Stephenson,  who  made  the  altera- 
tion. 

Bigelow,  Bills  &  Notes,  187;  Mersman  y. 
Werges,  112  U.  S.  141,  28  L.  ed.  642,  5 
Sup.  Ct.  Rep.  65;  Wood  v.  Steele,  6  Wall. 
80,  18  L,  ed.  725;  Angle  v.  North-Western 
Mut.  L.  Ins.  Go.  92  U.  S.  330,  23  L.  ed. 
556;  Greenfield  Say.  Bank  y.  Stowell,  123 
Mass.  196,  25  Am.  Rep.  67;  Crawford  y. 
West  Side  Bank,  100  N.  Y.  50,  53  Am.  Rep. 
152,  2  N.  E.  881;  Dietz  v.  Harder,  72  Ind. 
208;  Flanigan  y.  Phelps,  42  Minn.  186,  43 
N.  W.  1113;  Dan.Neg.  Inat.  5th  ed.  §§ 
1373,  1375,  1376;  2  Jones,  Ev.  §  573;  2 
Elliott,  Ey.  §  1492;  Montgomery  y.  Cross- 
thwait,  90  Ala.  563,  12  L.R.A.  140,  24  Am. 
St.  Rep.  832,  8  So.  498;  Woodworth  y.  Bank 
of  America,  19  Johns.  391,  10  Am.  Dec. 
239;  Draper  y.  Wood,  112  Mass.  315,  17 
Am.  Rep.  92;  Weir  Plow  Co.  y.  Walmsley, 
110  Ind.  242,  11  N.  E.  232;  Benedict  v. 
Cowden,  49  N.  Y.  396,  10  Am.  Rep.  382; 
Miller  y.  Finley,  26  Mich.  249,  12  Am.  Rep. 
306;  Warrington  y.  Early,  2  EI.  &  Bl.  763, 

2  C.  L.  R.  398,  23  L.  J.  Q.  B.  N.  S.  47,  18 
Jur.  42,  2  Week.  Rep.  78;  Fordyce  y.  Kos- 
minski,   49   Ark.   40,   4   Am.    St.   Rep.    18, 

3  S.  W.  892;  McDaniel  y.  Whitsett,  96 
Tenn.  10,  33  S.  W.  567;  National  Ulster 
County  Bank  y.  Madden,  114  N.  Y.  280,  11 
Am.  St.  Rep.  633,  21  N.  E.  408;  Burrows  y. 
Klunk,  70  Md.  451,  3  L.R.A.  576,  14  Am. 
St.  Rep.  371,  17  Atl.  378;  Phoenix  Ins.  Co. 
y.  McKeman,  100  Ky.  97,  37  S.  W.  490; 
Hartley  y.  Corboy,  150  Pa.  23,  24  Atl. 
295;  2  Cyc.  180,  182. 

Whether  the  alteration  is  material  is  a 
question  of  law  for  the  court. 

2  Elliott,  Ey.  §  1516;  Steele  y.  Spencer, 
1  Pet.  552,  7  L.  ed.  259;  Payne  y.  Long, 
121  Ala.  385,  25  So.  780;  Heard  y.  Tappan, 
116  Ga.  930,  43  S.  E.  375;  Belfast  Nat. 
Bank  y.  Harriman,  68  Me.  522;  Keen  y. 
Monroe.  75  Va.  424;  Pritchard  y.  Smith, 
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77  Ga.  463;  Vance  y.  Lowther,  L.  R.  1 
Exch.  176,  45  L.  J.  Exch.  N.  S.  200,  34 
L.  T.  N.  S.  286,  24  Week.  Rep.  372;  Ovei 
ton  y.  Matthews,  35  Ark.  146,  37  Am.  Rep. 
9;  Winkles  y.  Guenther,  98  Ga.  472,  25  S. 
E.  527;  Bowers  v.  Jewell,  2  N.  H.  543. 

The  date  of  a  note  is  a  material  part  of 
the  contract. 

Joyce,  Com.  Papers,  §  152;  Boulton  y. 
Langmulr,  24  Ont.  App.  Rep.  618;  Mers- 
man y.  Werges,  112  U.  S.  141,  28  L.  ed. 
642,  5  Sup.  Ct.  Rep.  65;  Britton  y.  Dierker, 
46  Mo.  591,  2  Am.  Rep.  553;  Outhwaithe 
y.  Luntley,  4  Camplx  179,  16  Revised  Rep. 
771;  Vance  y.  Lowther,  L.  R.  1  Exch.  176, 
45  L.  J.  Exch.  N.  S.  200,  34  L.  T.  N.  S. 
286,  24  Week.  Rep.  372;  2  Elliott,  Ey.  §§ 
1492,  1494;  2  Jones,  Ey.  §  573;  2  Cyc.  201; 
Montgomery  y.  Crossthwait,  90  Ala.  553, 
12  L.R.A.  140,  24  Am.  St.  Rep.  832,  8  So. 
498;  Miller  y.  Gilleland,  19  Pa.  119;  Lisle 
y.  Rogers,  18  B.  Mon.  528;  Taylor  y.  Tay- 
lor, 12  Lea,  714;  Bathe  y.  Taylor,  15  East, 
412;  Draper  y.  Wood,  17  Am.  Rep.  101, 
note;  Woodworth  y.  Bank  of  America,  10 
Am.  Dec.  268,  note;  Ames  y.  Colburn,  71 
Am.  Dec.  724,  note. 

• 

Mnnson,  J.,  delivered  the  opinion  of  the 
court: 

The  suit  is  upon  a  note,  the  body  of 
which  is  as  follows:  "On  demand  after 
date  for  value  received,  we  each  as  princi- 
pal, jointly  and  severally,  promise  to  pay 
the  Barton  National  Bank  or  order,  at 
their  banking  rooms  in  Barton,  Vermont, 
$7,000,  with  interest  payable  semiannually 
on  the  1st  day  of  June  and  December  each 
year."  The  note  bears  the  payee's  indorse- 
ment to  the  plaintiff.  There  are  ten  sign- 
ers to  the  note,  all  of  whom  are  defendants. 
The  date  of  the  note  as  originally  drawn 
was  June  1,  1908.  The  face  of  the  note 
shows  a  change  by  drawing  lines  in  ink 
across  ''June  1,"  and  writing  above  this  the 
words  "December  Ist."  The  part  thus 
crossed  remains  perfectly  legible. 

From  May,  1904,  until  the  giving  of  the 
note  in  suit,  the  Barton  National  Bank 
held  a  note  identical  in  terms  with  the  note 
in  suit,  which  was  signed  by  defendant 
Stephenson  and  nine  others,  three  of  whom 
had  deceased  before  the  new  note  was  given, 
and  six  of  whom  became  signers  on  the  new 
note  and  are  defendants  herein.  The  re- 
maining signers  on  the  sew  note  were  pro- 
cured on  the  requirement  of  the  bank  to 
take  the  place  of  the  former  signers  who 
Iiad  deceased.  The  note  in  suit  was  pre- 
pared by  the  cashier  of  the  bank  aftc.  the 
interest  on  the  old  note  had  been  paid  to 
June  1,  1908,  and  was  mailed  to  Stephen* 
son  for  the  required  signatures  July  10, 
1908.     Several  letters  urging  attention  to 
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the  matter  were  written  to  Stephenson  in 
the  next  four  months.  December  3,  1908, 
he  paid  the  interest  on  the  old  not(  to 
December  Ist.  The  note  in  suit  was  de- 
livered to  the  bank  by  mail  in  exchange 
for  the  old  note  March  10,  1009.  March 
15,  1909,  the  plaintiff  bank  purchased  from 
the  liquidator  of  the  Barton  National  Bank 
all  its  assets,  including  the  note  in  suit. 
The  first  note  was  not  presented  to  the 
commissioners  on  the  estate  of  either  of 
the  three  signers  who  had  deceased.  The 
tnree  signers  of  the  new  note  who  were  not 
on  the  first  note  are  Horace  S.  Richard- 
son, Homer  W.  Tillotson,  and  J.  8.  Brahana. 
Richardson  and  Tillotson  were  sons  of  de- 
ceased signers  of  the  first  note,  and  Bra- 
hana was  the  brother  of  a  deceased  signer. 
Richardson  testified  that  he  understood,  at 
the  time  he  signed,  that  his  father  was  on 
the  previous  note.  Nothing  further  ap- 
pears as  to  any  knowledge  of  these  signers 
regarding  the  first  note.  The  signatures 
to  the  note  in  suit  were  procured  at  dif- 
ferent times  from  July,  1908,  to  March, 
1909.  Subsequent  to  the  signing  of  the  note, 
and  just  before  sending  it  to  the  bank, 
Stephenson,  made  the  change  above  de- 
scribed, without'  the  knowledge,  authoriza- 
tion, or  consent  of  any  of  the  other  de- 
fendants, unless  the  law  implies  such  au- 
thority or  consent  from  the  conduct  of  the 
parties.  Stephenson  testified  that  he  made 
the  change  to  have  the  note  correspond 
with  the  date  to  which  interest  had  been 
paid  on  the  old  note. 

The  declaration  contains  the  general 
counts  and  four  special  counts.  The  first 
special  count  declares  on  the  instrument 
as  a  note  dated  June  1,  1908;  the  second 
declares  on  it  as  a  note  dated  December  1, 
1908;  and  the  third  declares  on  it  as  a 
note  delivered  to  the  Barton  National  Bank 
on  the  10th  day  of  March,  1909,  without 
alleging  a  date.  The  plaintiff  recovered  a 
judgment  against  Stephenson,  and  the  other 
defendants  had  judgment  for  their  costs. 
In  speaking  of  the  defendants,  the  refer- 
ence will  be  to  the  nine  defendants  who  had 
judgment.  The  case  antedates  the  opera- 
tion of  No.  99,  Acts  of  1912,  known  as  the 
negotiable  instruments  act. 

The  plaintiff  claims  that  the  court  should 
have  held,  or  permitted  the  jury  to  find, 
that  the  words  "December  Ist"  were  a  mere 
memorandum  of  the  time  from  which  in- 
terest was  to  be  figured,  and  not  an  altera- 
tion of  the  date.  It  is  true  that  entries 
may  be  made  on  the  face  of  a  note,  which, 
if  made  to  serve  the  purposes  of  a  memo- 
randum, and  without  an  intention  to  alter 
the  instrument,  will  not  affect  its  validity. 
Carr  v.  Welch,  46  111.  88;  Maness  v.  Henry, 
96  Ala.  454,  11  So.  410.  If  Stephenson  had 
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written  these  words  in  pencil  or  red  ink 
above  .the  date  and  without  crossing  it  out, 
the  entry  could  doubtless  be  treated  as  a 
mere  memorandum;  but  the  writing  of  one 
in  connection  with  the  crossing  out  of  the 
other,  both  in  the  same  durable  substance, 
forbids  this  construction.  An  inspection 
of  the  note  shows  an  alteration  in  fact, 
and  Stephenson's  testimony  as  to  his  pur- 
pose in  making  it  cannot  convert  it  into  a 
mere  memorandum. 

The  general  proposition  that  any  ma- 
terial alteration  of  a  note  will  render  it 
void  cannot  well  be  questioned.  The  rule 
governing  the  subject  of  the  alteration  of 
writings  has  been  stated  in  these  terms: 
''Any  material  alteration  in  a  written  con- 
tract, made  without  the  consent  of  the 
party  sought  to  be  charged  thereon,  at  any 
time  after  its  execution  by  him,  renders  it 
void  as  to  him,  even  in  the  hands  of  an 
innocent  holder."  The  more  recent  state- 
ments of  the  rule  confine  it  to  changes 
made  by  a  party  to  the  writing  or  one 
claiming  under  him.  Notes  in  10  Am.  Dec. 
267,  and  86  Am.  St.  Rep.  82.  A  material 
alteration  is  one  which  makes  the  instru- 
ment speak  a  language  different  in  legal 
effect  from  that  which  it  originally  spoke; 
an  alteration  which  produces  some  change 
in  the  rights,  interests,  or  obligations  of 
the  parties  to  the  instrument.  1  Greenl. 
Ev.  §  665;  Note  in  86  Am.  St.  Rep.  86. 
An  alteration  in  the  date  of  a  writing,  if 
it  results  in  altering  the  legal  effect  of  the 
instrument,  as  by  changing  the  day  of  ma- 
turity, is  a  material  alteration.  Wald's 
Pollock,  Contr.  871 ;  2  Cyc.  201.  The  date 
of  a  note  ordinarily  evidences  the  inception 
of  the  undertaking,  fixes  the  time  of  pay- 
ment, and  determines  the  period  of  limi- 
tation; and  when  this  is  the  case,  any 
change  in  the  date  will  impart  to  the  note 
a  new  legal  effect  and  operation.  2  Dan. 
Neg.  Inst.  §§  1376,  1377;  Newman  v.  King, 
54  Ohio  St.  273,  35  L.R.A.  471,  56  Am.  St. 
Rep.  705,  43  N.  E.  683;  Lisle  v.  Rogers,  18 
B.  Mon.  528;  Miller  v.  Gilleland,  19  Pa. 
119. 

But  the  plaintiff  urges  upon  several 
grounds,  that  while  a  cliange  in  the  date 
of  a  note  may  ordinarily  be  material,  it 
cannot  be  so  regarded  in  the  circumstances 
of  this  case.  The  specific  claims  presented 
will  be  best  stated  and  considered  in  con- 
nection with  some  reference  to  the  cases. 
In  referring  to  the  authorities  upon  this 
subject,  it  is  important  to  notice  the  rela- 
tion sustained  to  the  writing  by  the  one 
making  the  alteration.  In  many  of  the 
cases  the  alteration  was  made  by  the  payee 
of  the  note  after  its  delivery.  In  other 
cases,  as  in  the  case  submitted  here,  the 
alteration    was    made    by    one    pf    several 
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mmkers,  after  the  note  had  been  signed  by 
others,  and  before  it  was  delivered.  In 
cases  of  the  first  class,  the  question  mani- 
festly relates  to  the  effect  of  an  alteration 
in  a  completed  and  existing  contract.  In 
cases  of  the  second  class,  it  may  be  said, 
as  to  those  who  had  previously  signed, 
that  the  alteration  comes  in  to  prevent  the 
completion  of  a  contract,  rather  than  to 
avoid  a  contract  which  has  come  into  exist- 
ence. This  view  is  presented  by  the  defend- 
ants, and  will  be  found  in  the  reasoning 
of  several  decisions.  Fay  v.  Smith,  1  Allen, 
477,  79  Am.  Dec.  752;  Draper  v.  Wood,  112 
Mass.  315,  17  Am.  Rep.  92;  Blakey  v. 
Johnson,  13  Bush,  197,  26  Am.  Rep.  254. 

The  argument  of  the  plaintiff  seems  to 
raise  the  question  whether  Stephenson  is  to 
be  regarded  as  a  party  to  the  writing  with- 
in the  meaning  of  the  rule.  Authorities  are 
quoted  which  say  that  an  alteration,  to 
avoid  an  instrument,  must  be  made  by  one 
who  is  entitled  to  some  right  or  benefit 
under  it,  and  that  a  joint  promisor  or 
maker  is  not  such  a  party.  Note  in  17  Am. 
Rep.  100;  Fullerton  v.  Sturges,  4  Ohio  St. 
529.  But  tne  rule  is  generally  taken  to 
apply  to  any  party  to  the  instrument;  and 
it  has  been  specifically  held  in  numerous 
cases  that  an  alteration  by  one  obligor  oi- 
principal,  without  the  consent  of  his  co« 
obligor  or  surety,  discharges  the  latter.  2 
Cyc.  150,  151,  154;  Montgomery  v.  Cross- 
thwait,  90  Ala.  553,  12  X..R.A.  140,  24  Am. 
St.  Rep.  832,  8  So.  498;  Britton  v.  Dierker, 
46  Mo.  591,  2  Am.  Rep.  553;  Greenfield  Sav. 
Bank  v.  Stowell,  123  Mass.  196,  25  Am. 
Rep.  67;  Goodman  v.  Eastman,  4  N.  H. 
455;  Wood  v.  Steele,  6  Wall.  80,  18  L.  ed. 
725.  The  writer  of  the  note  in  17  Am.  Rep. 
98,  remarks  that  the  case  last  cited  was 
apparently  not  very*  well  considered;  but 
the  decision  has  since  been  frequently  cited 
by  the  state  courts,  and  been  recognized  as 
authoritative  by  the  court  which  rendered 
it.  Mersman  v.  Werges,  112  U.  S.  139, 
28  L.  ed.  641,  5  Sup.  Ct.  Rep.  65.  And  in 
Jones  V.  Bangs,  40  Ohio  St.  139,  48  Am. 
Rep.  664,  it  was  remarked  that  all  that 
was  said  by  the  writer  of  the  opinion  in 
Fullerton  V.  Sturges  on  the  law  relating  to 
a  material  alteration  was  obiter.  It  is  only 
in  the  case  of  a  note  that  has  been  de- 
livered that  it  can  properly  be  said  that 
an  alteration,  to  be  destructive,  must  be 
made  by,  or  by  the  authority  of,  one  who 
takes  some  benefit  under  it. 

It  is  now  almost  universally  held  that 
the  alteration  of  a  written  instrument  by  a 
stranger  will  not  render  it  void;  but  courts 
have  had  some  difficulty  in  determining  who 
shall  be  considered  a  stranger.  There  is  a 
elasa  of  cases  where  a  note  is  procured 
by  an  agent,  delivery  to  whom  is  delivery 
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to  the  payee,  but  whose  subsequent  au- 
thority is  limited  to  the  custody  and  trans- 
mission of  the  writing;  and  alterations 
made  by  these  persons  are  treated  as  the 
acts  of  a  stranger.  In  this  class  are  Bige- 
low  V.  Stilphen,  35  Vt.  521 ;  Equitable  Mfg. 
Co.  V.  Allen,  76  Vt.  22,  304  Am.  St.  Rep. 
915,  56  Atl.  87.  The  plaintiff  claims  that 
Stephenson  had  authority  as  agent  of  the 
other  defendants  to  change  the  date,  and 
claims  further  that,  if  he  had  no  such 
authority,  his  act  was  the  act  of  a  stranger 
and  of  no  effect. 

There  is  nothing  in  the  relation  ordina- 
rily existing  between  the  principal  makers 
of  a  note,  or  between  principal  and  surety, 
that  authorizes  one  to  change  the  writing 
after  it  has  been  signed  by  the  other.  Note 
in  86  Am.  St.  Rep.  107.  No  authority  to 
alter  will  be  presumed  from  the  mere  fact 
that  one  leaves  the  note  with  the  other  to 
be  delivered.  Blakey  v.  Johnson,  supra. 
And  it  is  said  in  general  terms  in  the  note 
above  cited  that  no  agency  to  alter  will 
be  implied  from  any  other  agency,  special  in 
its  nature.  See  Walsh  v.  Hunt,  120  Cal. 
46,  39  L.R.A.  697,  52  Pac.  115.  No  special 
argument  is  made  in  support  of  the  claim 
of  agency;  and  the  question  is  apparently 
advanced  for  decision  to  clear  the  ground 
for  the  further  claim  that,  if  Stephenson 
had  no  authority  to  make  the  change,  his 
act  was  the  act  of  a  stranger  and  left  the 
note  unimpaired. 

This  further  claim  is  based  upon  the  fact 
that  by  the  terms  of  the  note  each  sign- 
er assumed  the  liability  of  a  principal.  It 
is  said  that  each  of  the  other  principals  left 
the  note  with  Stephenson  to  be  delivered  to 
the  bank,  and  that,  as  regards  that  purpose, 
his  relations  to  the  note  and  to  the  other 
principals  were  the  same  as  they  would 
have  been  in  the  case  of  an  ordinary  mes- 
senger. This  cannot  be  so.  Stephenson  was 
a  party  to  the  note,  and  was  holding  it 
for  delivery  for  himself  as  well  as  for  the 
others.  The  other  signers  intrusted  it  to 
his  possession  in  his  capacity  as  comaker, 
and  his  acts  in  connection  with  that  pos- 
session cannot  be  accounted  acts  of  a 
stranger. 

But  the  plaintiff  claims  that  the  change 
of  date  in  this  instance  was  an  immaterial 
alteration,  because  its  effect  was  simply  to 
make  the  note  conform  to  what  all  the 
makers  intended  it  to  be.  The  courts  of 
several  states  recognize  the  doctrine  that 
there  may  be  special  circumstances  from 
which  the  law  will  imply  an  authority  to 
alter.  Note  in  86  Am.  St.  Rep.  116.  The 
cases  are  mostly  those  of  alterations  by 
the  promisee;  and  the  alterations  are  gen- 
erally justified  upon  the  ground  that  they 
were  made  to  correct  a  mistake,  and  thus 
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make  the  writing  conform  to  the  intention 
of  the  parties.  These  alterations  have  in- 
cluded the  correction  of  mistakes  in  the 
date,  the  completion  of  defective  statements 
of  the  amount  of  the  debt  and  the  period 
of  credit,  and  the  correction  of  errors  in 
the  name  of  the  payee.  Among  the  cases 
of  the  latter  class  is  Derby  v.  Thrall,  44 
Vt.  413,  8  Am.  Rep.  389.  There  the  payee 
of  a  note,  who  was  known  to  both  debtor 
and  surety,  and  to  whom  the  surety  under- 
stood the  note  was  being  given,  was  com- 
monly called  Frank,  and  the  debtor  had 
him  designated  as  Franklin  in  the  note  as 
drawn,  supposing  that  to  be  his  first  name. 
His  name  was  in  fact  Francis  E.,  and  the 
debtor  permitted  him  to  alter  the  note  in 
that  respect  on  receiving  it.  The  court 
treated  this  as  an  immaterial  alteration. 
See  also  Ames  v.  Colburn,  11  Gray,  390,  71 
Am.  Dec.  723 ;  Duker  v.  Franz,  7  Bush,  273, 
3  Am.  Rep.  314;  Boyd  v.  Brotherson,  10 
Wend.  93;  Conner  v.  Routh,  7  How.  (Miss.) 
176,  40  Am.  Dec.  59;  Cole  v.  HilU,  44  N. 
H.  227. 

The  plaintiff  argues  that  the  change 
made  here  simply  carried  out  the  under- 
standing of  the  makers,  and  that  the  case 
is  within  the  holding  in  Derby  v.  Thrall. 
Six  of  the  defendants  were  signers  on  the 
old  note;  and  their  purpose  in  signing  the 
note  in  suit  was  not  to  create  a  new  obli- 
gation, but  to  continue  an  old  one.  They 
knew  that  this  was  to  be  done  through  an 
exchange  of  one  note  for  another,  and  must 
have  expected  that  the  business  would  be 
so  transacted  as  to  maintain  a  continuous 
liability.  This  implied  that  the  new  note 
was  to  be  so  framed  as  to  commence  where 
the  former  note  ended,  and  not  be  such  as 
to  show  a  duplication  of  interest  for  a  six 
months'  period.  The  note  as  originally 
prepared  was  drawn  to  correspond  with  the 
situation  as  it  then  existed, — with  the  June 
interest  day  past  and  the  interest-  paid. 
During  the  delays  incident  to  procuring  the 
signatures  of  the  required  number,  an- 
other interest  day  passed,  and  the  addi- 
tional six  month's  interest  was  paid,  and 
the  date  of  the  note  was  changed  to  cor- 
respond with  the  altered  situation.  The 
change  was  not  the  correction  of  a  mis- 
take; for  there  was  no  mistake  in  the  date 
as  first  entered.  The  same  considerations 
which  determined  the  date  in  the  first  in- 
stance called  for  the  subsequent  change. 
This  change  in  the  date,  in  connection  with 
the  payment  of  six  months'  interest,  exactly 
maintained  the  situation  which  these  six 
defendants  contemplated  when  they  signed 
the  note. 

The  cases  above  referred  to  doubtless  af- 
ford some  support  to  the  plaintiff's  conten- 
tion regarding  these  matters,  as  applied  to 
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the  six '  defendants ;  but  the  decisions  of 
other  courts  of  equal  authority  deny  the 
right  of  one  party  to  a  writing  to  alter  it, 
even  though  the  alteration  makes  it  con- 
form to  the  understanding  of  all  the  par- 
ties. If  we  were  to  sustain  the  claim  of 
an  implied  authority  upon  the  case  pre- 
sented, it  would  greatly  extend  the  appli- 
cation of  the  rule  adopted  in  Derby  ▼. 
Thrall.  But  we  are  not  called  upon  to 
determine  this  question,  for  it  is  obvious 
that  the  above  reasoning  has  no  applica- 
tion to  the  three  defendants  who  were  not 
parties  to  the  first  note,  and  no  point  was 
made  in  the  court  below  which  suggested 
any  ground  of  recovery  not  applicable  to 
all  the  signers.  No  claim  was  made  to  the 
court  in  any  form  at  any  stage  of  the  trial 
that  left  room  for  the  theory  that  there 
might  be  a  recovery  against  some  of  the 
nine  defendants  and  not  against  alL  The 
charge  of  the  court,  in  treating  the  right 
\o  alter  as  depending  upon  consent,  evi- 
dently referred  to  consent  in  fact,  and  not 
by  implication  of  law. 

The  plaintiff  also  contends  that  the 
change  in  the  date  is  immaterial,  because 
it  in  no  way  altered  the  rights  or  liabili- 
ties of  the  parties.  It  is  argued  that  the 
course  of  the  transaction  was  such  that 
the  change  did  not  effect  the  operation  of 
the  statute  of  limitations.  The  note  was  not 
completed  as  to  the  signatures  and  deliv- 
ered to  the  bank  until  March  10th,  more 
than  three  months  subsequent  to  the  date 
of  the  note  as  altered.  It  is  said  that  the 
date  of  the  delivery  was  the  first  day  when 
suit  could  have  been  brought  on  the  note, 
and  that  it  was  this  that  determined  the 
expiration  of  the  period  of  limitation,  and 
not  the  change  in  the  date.  It  is  not  neces- 
sary to  take  up  the  inquiry  in  this  form. 
It  is  true  that  Stephenson  would  have  had 
the  right  to  deliver  the  note  when  he  did, 
if  nothing  more  than  the  delay  had  inter- 
vened.  But  this  writing  had  ceased  to  be, 
or  had  failed  to  become,  the  note  of  the 
defendants,  because  of  the  alteration,  be- 
fore the  delivery  was  made. 

It  is  said  further  that,  while  the  change 
might,  in  one  possible  contingency,  have  de- 
prived defendants  of  the  defense  of  the 
statute,  as  it  is,  they  have  suffered,  and 
can  suffer,  no  possible  harm  from  it.  This 
argument  fails  to  recognize  the  true  im- 
port of  the  rule.  Any  alteration  which 
may  in  any  event  alter  the  rights,  duties, 
or  obligations  of  the  party  sought  to  be 
charged  is  material  in  the  legal  sense.  It 
is  enough  that  in  some  circumstances  which 
might  have  supervened  the  alteration  might 
have  been  prejudicial.  Woodworth  v.  Bank 
of  America,  19  .Johns.  418,  10  Am.  Dec. 
239;  Miller  v.  Gilleland,  19  Pa.  119,  124; 
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Soaps  ▼.  Eichberg,  42  111.  App.  375.  More- 
over, the  authorities  are  practically  unani- 
mous in  holding  that  the  question  whether 
the  alteraticn  was  beneficial  or  prejudicial 
to  the  party  not  consenting  is  immaterial. 
Mahaiwe  Bank  y.  Douglass,  31  Conn.  170; 
Gardner  v.  Walsh,  5  El.  &  BI.  83,  24  L.  J. 
Q.  B.  N.  S.  286,  1  Jur.  N.  S.  828,  3  Week. 
Rep.  460. 

It  is  claimed  that  the  alteration,  if  ma* 
terial,  will  not  prevent  a  recovery,  because 
it  was  made  with  an  honest  purpose  and 
intent.  There  are  cases  which  hold  that 
an  alteration  made  by  a  payee  through 
some  misunderstanding  and  for  an  honest 
purpose  will  not  bar  his  recovery,  if  the 
originfil  language  of  the  instrument  re- 
mains perfectly  legible.  But  the  great 
weight  of  authority  sustains  the  general 
proposition  that  a  material  alteration  will 
avoid  the  instrument,  although  innocently 
made.  Master  v.  Miller,  2  Smith,  Lead. 
Cas.  9th  Am.  ed.  1153;  Green  v.  Sneed,  101 
Ala.  205,  46  Am.  St.  Rep.  119,  13  So.  277; 
Aldrich  v.  Smith,  37  Mich.  468,  26  Am. 
Rep.  536;  Eckert  y.  Pickel,  59  Iowa,  545, 
13  N.  W.  708;  Davis  ▼.  Eppler,  38  Kan. 
629,  16  Pac.  793. 

In  this  state  it  is  presumed  in  the  first 
instance  that  all  alterations  in  an  instru- 
ment were  made  before  or  at  the  time  of 
its  execution,  and  the  plaintiff  argues  that 
it  was  not  in  fault  in  relying  on  this  pre- 
sumption and  accepting  the  note.  But  this 
presumption  was  not  conclusive,  and  could 
not  be  relied  upon  as  a  protection  when 
the  time  of  the  alteration  was  questioned 
in  evidence.  It  could  better  be  said,  as  is 
claimed  by  the  defendants,  that  the  plain- 
tiff was  put  upon  inquiry  by  the  appear- 
ance of  the  note.  The  bank  must  have 
known  that  the  change  in  the  date  afforded 
an  opportunity  for  raising  some  question 
r^^rding  the  note,  and  it  cannot  well  urge 
its  good  faith  to  establish  the  validity  of 
the  instrument. 

Plaintiff  claimed  a  ratification  of  the 
change  by  some  of  the  defendants,  includ- 
•ing  Tillotson,  at  a  certain  interview  at  the 
bank.  Tillotson  was  called  as  a  witness  for 
the  defense,  and  testified  as  to  the  time 
when  and  the  circumstances  under  which 
he  signed  the  note.  In  cross-examination, 
and  without  objection,  he  produced  a  letter 
received  from  the  bank,  and  testified  that 
he  went  to  the  bank  at  the  time  named  in 
the  letter,  but  that  he  went  at  Stephen- 
son's request,  and  not  in  response  to  the 
demand  for  payment.  He  was  then  asked 
whether  he  did  not  understand  that  he  was 
call^  upon  to  pay  the  note,  and  whether 
the  letter  that  he  had  received  from  the 
bank  had  something  to  do  with  his  going 


jected  to,  and  were  excluded,  with  the  sug* 
gestion  that  the  inquiry  had  better  be  had 
in  connection  with  the  plaintiff's  case  in 
rebuttal.  This  disposition  of  the  matter 
was  within  the  court's  discretion. 

This  specifically  disposes  of  or  sufficient- 
ly covers  all  the  points  relied  upon.  The 
plaintiff's  motion  for  a  verdict  was  prop- 
erly overruled,  and  the  case  was  correctly 
submitted  upon  evidence  properly  received. 

Judgment  affirmed. 


WEST  VIRGINIA  SUPREME  COURT 
OP  APPEALS. 

■ 

CITY  OF  CHARLESTON  et  al. 

V. 

SAMUEL  D.  LITTLEPAGE,  Judge,  et  al. 

(^  W.  Va.  — ,  80  S.  E.  131.) 

Mnnlclpal   corporation   —  employment 
of  afirent  —  form  of  contract. 

1.  The  employment  of  an  agent  or  attor- 
ney to  perform  a  special  service  for  a  munic- 
ipal corporation  need  not,  in  the  absence 
of  a  statute  requiring  it,  be  evidenced  by  a 
formal  ordinance,  by-law,  or  resolution,  nor 
is  it  essential  that  it  be  in  writing. 

Prohibition    —    application    to    lower 
conrt. 

2.  The  rule  under  which  a  supervising 
court  sometimes  requires  an  applicant  for 
a  writ  of  prohibition  first  to  make  appli- 
cation to  the  lower  court  for  discontinu- 
ance or  vacation  of  the  proceeding  or  ac- 
tion complained  of,  on  the  ground  of  lack 
of  jurisdiction,  is  a  discretionary  one  of 
courtesy  and  deference  to  the  court  below, 
and  does  not  apply  if  it  appears  in  any  man- 
ner that  such  court  has  acted  deliberately, 
or  has  considered  the  question  of  its  juris- 
diction and  intends  to  proceed. 

Courts  —  Jurisdiction  —  pleading. 

3.  Where  the  jurisdiction  of  a  court  de- 
pends upon  the  existence  of  facts,  it  has 
no  right  or  power  to  proceed  or  act  upon 
a  pleading  which  does  not  substantially  set 
forth  such  facts,  and,  if  it  has  acted  upon 
such  insufficient  pleading,  its  claim  of  right 
to  time  for  consideration  of  the  sufficiency 
thereof  does  not  justify  or  sustain  its  ac- 
tion in  refusing  to  vacate  the  void  order. 

Injunction  —  against  municipal  action. 

4.  In  the  absence  of  a  statutory  right  of 
supervision  or  control,  a  court  cannot,  at 
the  instance  of  citizens  and  taxpayers,  in 
any  manner  restrain  or  control  the  govern- 

Headnotes  by  Poffenbaboeb,  P. 

Note.  —  For  other  cases  on  the  question 
of  the  necessity  of  making  employment  of 
attorney,  agent,  or  employee  by  municipal- 
ity a  matter  of  record,  see  note  to  Gilmer  v. 
School  Dist.  50  L.R.A.(N.S.)  99,  on  the 
general  question  of  parol  evidence  to  vary 

there,   which   questions   were   severally   ob- '  or  supplement  minutes  of  public  body, 
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ing  body  of  a  municipal  corporation,  in 
the  exercise  of  powers  and  functions  vested 
in  it  by  law,  whether  the  discretion  and 
power  so  vested  is  legislative,  executive  or 
administrative. 

(November  4,  1913.) 

PETITION  for  a  writ  of  prohibition  to 
restrain  respondents  from  enforcing  an 
injunction  which  attempted  to  restrain  pe- 
titioners from  consideration  of  and  action 
upon  an  ordinance  granting  a  franchise  to 
a  water  company,  and  contracting  with  it 
for  a  water  supply.    Writ  awarded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  E.  Ghilton  and  John  Baker 
White  for  petitioners. 

Messrs.  B.  T.  Clayton,  Jones,  Murphy, 
A  Ballard,  Morgan  Sk  Morgan,  and  C.  J. 
Van  Fleet  for  respondents. 

Polfenbarger,  P.,  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  of  Kanawha  county 
having  provisionally  enjoined  the  city  of 
Charleston,  the  members  of  its  board  of  af- 
fairs, and  coimcil,  from  consideration  of 
a  certain  ordinance  and  action  thereon, 
granting  a  franchise  to  the  West  Virginia 
Water  and  Electric  Company,  securing  to 
it  privileges  in  the  city  streets  and  alleys 
for  pipe  lines  for  supplying  the  city  and 
its  inhabitants  with  water,  obligating  the 
city  to  take  a  certain  number  of  hydrants 
at  specified  rentals,  and  prescribing  rates 
and  regulations  for  supply  of  water  to  the 
inhabitants  of  the  city,  and  from  passing 
said  ordinance,  it  being  then  pending  in  the 
council,  the  city  and  others  of  the  defend- 
ants applied  to  this  court  for  a  writ  of 
prohibition  to  restrain  the  judge  of  said 
court  and  the  plaintiffs  in  the  said  bill 
from  enforcing  the  injunction  and  from 
further  procedure  upon  the  bill. 

Before  this  action  was  taken,  certain 
members  ot  the  council  and  the  West  Vir- 
ginia Water  &  Electric  Company  appeared 
and  filed  demurrers  to  the  bill.  Chilton, 
MacCorkle,  &  Chilton  tendered  a  demurrer 
on  behalf  of  the  city,  the  board  of  affairs, 
and  council,  which  was  objected  to  on  the 
ground  of  alleged  lack  of  authority  in  the  at- 
torneys to  appear  for  the  city,  and  the 
court  took  the  objection  under  advisement. 
Thereupon  and  on  the  same  day,  four  mem- 
bers of  the  council  moved  the  court  to  dis- 
solve the  injunction,  which  motion  the 
court  overruled.  The  return-sets  up  the  al- 
leged failure  of  the  city,  its  board  of  affairs, 
and  council,  to  appear  and  demur  to  the 
bill  or  move  to  dissolve  the  injunction,  as 
matter  for  abatement  of  the  rule,  and  an 
afildavit  was  filed  showing  a  search  of  the 
records  of  the  meetings  of  the  board  of 
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affairs  had  disclosed  no  order  or  entry  ap- 
pointing or  employing  J.  E.  Chilton,  a  mem- 
ber of  said  law  firm,  who  actually  appeared 
for  the  city,  an  attorney  for  the  board  of 
affairs,  or  any  authority  in  him  to  appear 
on  behalf  of  the  city  in  said  cause,  or  to 
appear  for  it  in  this  proceeding  to  prohibit 
the  prosecution  of  the  injunction  bill. 

The  effort  to  show  such  lack  of  authority 
apparently  proceeds  upon  the  assumption 
that  the  employment  of  the  attorney  must 
have  been  made  a  matter  of  record.  He  is 
not  acting  in  the  capacity  of  an  officer, 
either  elective  or  appointive.  He  is  a  mere 
employee  or  agent,  and  a  municipal  cor- 
poration, in  the  absence  of  a  statutory 
restriction  upon  its  powers,  may  .make 
verbal  contracts  for  such  employment,  just 
as  private  corporations  and  individuals 
may.  "The  contract  need  not  be  in  writing, 
except  where  so  required  by  statute  or  ordi- 
nance. So  the  employment,  in  the  absence 
of  statutory  or  charter  provisions,  need  not 
necessarily  be  by  a  formal  ordinance,  by- 
law, or  resolution.  .  .*  .  An  implied 
request  for  services,  as  well  as  an  implied 
promise  to  pay  therefor,  may  be  raised 
against  a  municipality;  the  same  as  against 
an  individual,  by  circumstances."  28  Cyc. 
586.  A  statute  requiring  all  officers  not 
otherwise  elected  to  be  elected  by  the  gen- 
eral council  does  not  apply  to  mere  clerks 
and  employees,  or  laborers,  whose  appoint- 
ment may  be  made  in  such  manner  as  the 
council  shall  designate.  Lowry  v.  Lexing- 
ton, 113  Ky.  763,  68  S.  W.  1109.  That  such 
contracts,  to  be  valid,  need  not  be  made 
matter  of  record,  is  well  established.  Ross 
V.  Madison,  1  Ind.  281,  48  Am.  Dec.  361; 
LangsdfUe  v.  Ronton,  12  Ind.  469;  In- 
dianapolis V.  Skeen,  17  Ind.  628;  McCabe 
V.  Fountain  County,  46  Ind.  383;  Logans- 
port  V.  Dykeman,  116  Ind.  16,  17  N.  E. 
587;  Wilt  v.  Redkey,  29  Ind.  App.  199,  64 
N.  E.  228.  A  verbal  employment  of  an  at- 
torney was  made  in  Board  of  Excise  v. 
Sackrider,  35  N.  Y.  154,  and  the  court 
found  no  fault  with  the  employment  on  ac- 
count of  its  form,  or  rather  for  lack  of 
writing  or  matter  entered  of  record,  but 
declared  the  action  of  the  attorney  in  bring- 
ing the  suit  void,  because  the  commission- 
ers had  not  first  determined  to  institute  it, 
but  had  left  it  in  his  discretion  to  do  so. 
As  the  board  of  affairs  clearly  had  the  pow- 
er to  make  a  verbal  contract  of  employment 
with  the  attorney  to  represent  the  city,  the 
failure  of  its  record  to  disclose  an  order, 
resolution,  or  entry  of  such  employment 
does  not  disprove  its  existence,  and  no  other 
evidence  is  offered.  When  an  attorney  ap- 
pears for  a  client,  there  is  a  presumption 
in  favor  of  his  employment  which  roust  be 
overcome  with  proof  before  the  court  can 
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deny  him  the  privilege  of  representing  his 
client.  State  v.  Ehrlick,  66  VV.  Va.  700, 
23  L.H.A.(N.S.)  691,  64  N.  E.  935;  MulUn 
y.  United  SUtes,  118  U.  8.  271,  30  L.  ed. 
170,  6  Sup.  Ct.  Rep.  1041;  Western  P.  R. 
Co.  ▼.  United  States,  107  U.  S.  526,  108 
U.  S.  512,  27  L.  ed.  621,  806,  2  Sup.  Ct.  Rep. 
802,  862.  The  general  rule  is  that  the  ques- 
tion of  an  attorney's  authority  to  repre- 
sent an  alleged  client  can  only  he  raised 
on  a  motion  directly  made  for  that  pur- 
pose, and  supported  by  affidavit,  after  no- 
tice of  the  motion.  4  Cyc.  931.  In  view  of 
these  principles  and  authorities,  it  is  clear 
that  the  authority  of  the  attorney  to  appear 
here  for  the  city  of  Charleston  has  not  been 
successfully  denied  or  questioned. 

If  the  circuit  court  had  cognizance  of 
the  matter  in  which  the  attorney  appeared, 
the  judge  thereof  would  likely  have  been 
entitled  to  time  for  consideration  of  the 
objection  informally  made;  but,  if  the 
cause  was  not  within  its  jurisdiction,  he 
could  not  bring  it  within  it  by  his  claim 
of  right  to  time  for  consideration  of  the 
objection.  Courts  always  pass  upon  ques- 
tions of  their  own  jurisdiction  at  their 
peril,  and  an  erroneous  decision  on  that 
point  avails  nothing.  However,  as  the 
court's  alleged  lack  of  jurisdiction  was 
brought  to  its  attention  by  the  demurrer 
of  four  members  of  council  and  the  cor- 
poration seeking  the  franchise,  and  the  mo- 
tion of  the  four  members  of  the  council  to 
dissolve  the  injunction,  it  is  immaterial 
whether  the  city  prope*  ly  filed  its  demurrer 
or  not.  It  is  not  the  purpose  of  the  rule, 
under  which  we  sometimes  require  want  of 
jurisdiction  in  the  lower  court  to  be  brought 
to  its  attention  as  a  condition  precedent  to 
the  application  for  the  writ  of  prohibition, 
to  require  the  question  of  jurisdiction  to  be 
there  litigated  and  d '-elded  for  review  here, 
but  only  to  give  that  court  an  opportunity 
to  correct  its  act  in  excess  of  its  jurisdic- 
tion, due  to  misapprehension  or  oversight 
or  some  other  adventitious  circumstance. 
The  rule  is  a  mere  exercise  of  the  discre- 
tion of  this  court,  and  is  not  in  any  sense 
rigid  or  arbitrary.  Its  application  is  clear- 
ly unnecessary  in  any  instance  in  which 
tiie  intention  of  the  inferior  court  to  act 
beyond  its  jurisdiction  is  made  apparent 
in  any  way.  The  rule  was  first  announced 
by  this  court  in  Board  of  Education  v. 
Holt,  51  W.  Va.  435,  41  8.  E.  337,  and  it 
was  there  characterized  as  a  rule  of  cour- 
tesy, or  deference  to  the  judge  below.  In 
Board  of  Education  v.  Holt,  54  W.  Va.  167, 
46  8.  E.  134,  it  was  not  applied  because 
deliberate  action  on  the  part  of  the  judge 
was  apparent.  It  was  applied  in  Jennings 
v.  Judge,  56  W.  Va.  146,  49  8.  E.  23,  be- 
cause it  was  apparent  the  decree  com- 
61  L.R.A.(N.8.) 


plained  of  had  been  inadvertently  entered. 
At  least  there  was  nothing  to  show  it  had 
■not  been  so  entered.  The  necessity  of  appli- 
cation to  the  court  below  in  any  case  was 
denied  in  Swinburn  v.  Smith,  16  W.  Va. 
483;  Hein  v.  Smith,  13  W.  Va.  368;  Cul- 
peper  v.  Gorrell,  20  Gratt.  484.  Here  it 
appears  beyond  question  that  the  court's 
alleged  want  of  jurisdiction  had  been 
brought  to  its  attention.  Demurrers  to  the 
bill,  sufficient  to  raise  the  jurisdictional 
question,  had  been  filed,  and  the  court 
had  overruled  a  motion  to  dissolve  the  in- 
junction, made  by  the  parties  to  the  bill, 
having  a  rigtit  to  appear  and  make  the  mo- 
tion. Hence  there  is  a  clear  lack  of  just 
grounds  for  application  of  the  discretionary 
rule  of  courtesy. 

Suing  as  residents,  citizens,  qualified  vot- 
ers, householders,  and  freeholders,  the  plain- 
tiffs charged  in  their  bill  intent  and  pur- 
pose on  the  part  of  the  council  of  the  city 
to  create  an  unconstitutional  debt  by  the 
passage  of  the  ordinance.  This  charge  was 
founded  upon  provisions  in  the  proposed 
ordinance  or  franchise  binding  the  city  to 
rent  from  the  company  170  fire  hydrants  at 
an  annual  rental  of  $38  each,  payable  at 
the  rate  of  $9.50  quarterly  for  each  hy- 
drant, making  a  total  of  $1,615  per  quarter; 
such  rentals  to  be  paid  during  the  life  of 
the  contract  or  franchise,  an  absolute  peri- 
od of  thirty  years  and  an  additional  con- 
ditional one  of  twenty  years.  This  contract, 
if  consummated,  would  impose  an  annual 
charge  for  water  hydrants  of  $6,460,  and 
there  is  no  suggestion  of  insufficiency  of  the 
revenue  or  income  of  the  city  to  pay  it. 
It  docs  not  impose  an  indebtedness  of  30 
or  50  times  the  amount,  which,  added  to  the 
existing  indebtedness,  might  make  a  sum 
in  excess  of  that  permitted  to  the  city  by 
the  Constitution  and  statutes.  Allison  ▼. 
Chester,  69  W.  Va.  533,  37  L.RwA..(N.S.) 
1042,  72  8.  E.  472,  Ann.  Cas.  191 3B,  1174. 
As  this  provision  does  not  create  an  indebt- 
edness within  the  statutory  or  constitution- 
al limitations,  nothing  in  the  charter  of  the 
city  requires  the  matter  to  be  submitted  to 
a  vote  of  the  people,  and  the  charge  of  in- 
validity or  excess  of  authority,  based  upon 
failure  so  to  submit  the  proposition,  is 
wholly  unsustained  and  without  founda- 
tion. That  the  contract  is  intended  to  run 
beyond  the  terms  of  office  of  the  present 
council  and  board  of  affairs  does  not  make 
the  passage  thereof  an  ultra  vires  act,  for 
nothing  in  the  charter  or  general  statutes 
prohibits  the  making  of  such  a  contract. 
The  bill  contains  a  number  of  allegations 
as  to  excessive  or  extravagant  charges  for 
service;  but  these  are  all  matters  clearly 
within  the  jurisdiction  and  power  of  the 
council.     A  provision  for  the  purchase  of 
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the  plant  at  the  expiration  of  thirty  years 
is  said  to  be  illegal  because  it  requires  the 
city  to  pay  for  the  plant  on  the  basis  of 
its  productive  value;  but  this  allegation  is 
contradicted  by  the  provision  itself,  ex- 
hibited with  the  bill.  It  gives  the  city  an 
option  of  purchase  "at  a  fair  valuation/' 
to  be  determined  by  arbitration;  but  the 
arbitrators  are  authorized  to  take  into  con- 
sideration the  productive  value  of  the  wa- 
terworks company's  rights  and  privileges 
and  property,  but  not  the  value  of  the  un- 
expired term  of  the  franchise.  A  charge 
of  perpetuity  in  the  franchise  is  founded 
upon  a  provision  requiring  the  company,  at 
the  expiration  of  the  franchise,  to  continue 
to  furnish  water  to  the  city  and  its  in- 
habitants at  the  rates  and  upon  the  condi- 
tions therein  prescribed  until  other  rates 
may  be  agreed  upon.  Clearly  this  provi- 
sion contemplates  nothing  more  than  con- 
tinued operation  at  the  option  and  will  of 
the  city.  It  is  a  provision  for  the  benefit 
of  the  city  and  its  inhabitants.  It  enables 
them  to  obtain  water  from  the  company 
at  the  expiration  of  the  franchise,  or  pend- 
ing settlement  of  the  terms  of  purchase,  in 
case  of  necessity  therefor,  due  to  the  in- 
ability of  the  city  or  its  unpreparedness  to 
obtain  water  from  other  sources.  The 
right  of  the  company  to  occupy  the  streets 
and  furnish  water  is  expressly  limited  to 
fifty  years  at  the  most,  and  the  right  to 
shorten  this  period  by  purchase  is  reserved 
to  the  city.  Notwithstanding  the  charge  of 
insolvency  of  the  applicant  for  the  fran- 
chise, the  ability  to  perform  the  service 
required  of  it  is  clearly  a  question  for  the 
council.  The  city  is  not  bound  to  pay  any- 
thing unless  the  services  are  performed. 
Moreover,  failure  to  comply  with  conditions 
and  covenants  in  favor  of  the  city  and  its 
inhabitants  is  made  a  ground  of  forfeiture 
by  the  terms  of  the  franchise.  Neither  the 
charter  nor  any  statute  prescribes  any 
standard  or  measure  of  financial  ability  of 
persons  or  corporations  applying  for  fran- 
chises. A  clause  in  the  franchise  providing 
a  scheme  or  method  of  co-operation  between 
the  applicant  and  the  city  for  the  licensing 
of  plumbers  is  said  to  amount  to  a  delega- 
tion of  the  police  powers  of  the  city,  but 
an  examination  of  this  provision  shows  a 
reservation  of  full  control  of  these  licenses 
by  the  city.  There  is  no  surrender  of  its 
power  of  revocation  of  licenses,  and  appli- 
cants have  a  right  to  appeal  to  the  board 
of  affairs  in  cases  of  denial  of  their  appli- 
cations by  the  company.  A  charge  of  ex- 
clusiveness  in  the  franchise  and  intent  to 
establish  a  monopoly  is  founded  upon  a  pro- 
vision binding  the  city  not  to  maintain  or 
operate  any  waterworks  plant  or  system  in 
the  city,  except  the  system  now  owned  by 
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the  waterworks  company.  This  provision 
would  fall  under  the  rule  of  strict  con- 
struction. Parkersburg  Gas  Co.  v.  Parkers- 
burg,  30  W.  Va.  435,  4  S.  E.  650,  and,  under 
that  rule,  it  would  not  be  construed  as 
denying  to  the  city  power  to  grant  a  rival 
franchise.  Its  plain  purpose  is  to  prevent 
the  city  from  becoming  itself  a  rival  of  the 
grantee  of  the  franchise.  The  bill  contains 
no  charge  of  fraud  or  corruption  on  the 
part  of  the  council,  but  it  says  large  and 
powerful  influences  have  been  brought  to 
bear  through  the  public  press  and  otlierwisc 
upon  the  members  of  the  council,  and  that 
deceit,  fraud,  and  misrepresentations  have 
been  resorted  to  in  order  to  deceive  the 
people.  There  is  nothing  in  this  charge 
inconsistent  with  honest  action  on  the  part 
of  the  council.  Hence  the  allegation  has 
no  semblance  of  a  charge  of  fraud  or  cor- 
ruption on  their  part. 

In  the  argument,  sufficiency  of  the  alle 
gations  of  the  bill  to  show  acts  ultra  vires, 
or  to  make  out  a  case  of  fraud,  was  not 
vigorously  insisted  upon.  Their  insufli- 
ciency  was  rather  tacitly  admitted,  but  the 
right  of  the  court  below  to  let  the  injunc- 
tion stand  pending  consideration  of  the 
sufficiency  of  the  bill  was  insisted  upon  and 
constituted  the  shibboleth  of  the  argument. 
This  position  is  altogether  untenable. 
Though  not  often  so  expressed  in  terms  by 
the  courts,  the  rule  is  that,  in  passing  upon 
the  question  of  its  own  jurisdiction,  a 
court  always  acts  at  its  peril.  Its  decision 
upon  that  question  affords  it  no  protection 
from  supervisory  process  from  a  higher 
court,  and  confers  no  right  upon  the  parties 
in  whose  favor  the  decision  was  rendered. 
Had  not  the  injunction  been  awarded  and 
the  exercise  of  jurisdiction  on  the  bill  made 
effective,  the  judge  of  the  circuit  court 
could  no  doubt  have  taken  time  for  con- 
sideration of  the  question.  He  could  delib- 
erate as  to  whether  he  would  act.  But  he 
had  already  acted  upon  the  bill  and  granted 
the  relief  prayed  for.  If  the  bill  conferred 
no  jurisdiction,  his  claim  of  right  to  time 
for  consideration  of  the  demurrer  came 
after  action,  and,  insisting  upon  the  right 
to  consider,  he  refused  first  to  undo  what 
he  had  done  without  authority.  Being 
wrongfully  in  the  domain  of  another,  he  in- 
sisted upon  staying  there  pending  consid- 
eration of  his  right  of  occupancy.  Though 
it  may  not  have  been  expressly  stated  in 
the  return  to  the  rule  or  in  argument  in 
the  case  of  Board  of  Education  v.  Holt,  51 
W.  Va.  435,  41  S.  E.  337,  such  was  the 
position  of  the  judge  of  the  circuit  court 
in  that  case.  He  refused  to  entertain  a 
motion  to  dismiss,  and  postponed  the  hear- 
ing to  a  future  time.  This  was  a  tacit,  if 
not  express,  assertion  of  right  to  time  for 
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coDBideration.  This  court  denied  any  such 
right  by  saying  his  action  in  refusing  dis- 
missal was  equivalent  to  a  determination 
in  favor  of  jurisdiction,  and  subjected  him 
to  the  writ  of  prohibition.  Sucli  appears 
to  have  been  the  interpretation  of  the  rule 
in  Jennings  v.  Judge,  56  W.  Va.  146,  49  S. 
£.  23,  in  which  the  circuit  court  was  ac- 
corded mere  opportunity  to  vacate  a  void 
decree.  It  says  to  the  etfect  that,  if  the 
judge  refuses  to  do  so  upon  request,  he  will 
be  immediately  subjected  to  the  writ  of 
prohibition.  To  warrant  interposition  by 
the  writ  of  prohibition,  it  is  only  necessary 
to  show  that  the  inferior  tribunal  is  actu- 
ally proceeding  or  about  to  proceed  in  some 
matter  in  which  it  has  no  rightful  jurisdic- 
tion. Hassinger  v.  Holt,  47  W.  Va.  348, 
34  S.  E.  728;  High,  Extr.  Legal  Rem.  §  780. 
Thus  stated  by  courts  everywhere,  the  terms 
of  the  rule  preclude  right  to  time  for  con- 
sideration after  action,  and  authorize  pre- 
vention of  action  without  any  allowance  of 
time  for  consideration.  In  other  words,  a 
court  proceeded  against  by  prohibition  de- 
cides in  favor  of  its  own  jurisdiction  at  its 
peril,  whether  its  decision  be  in  the  form 
of  an  act  done  or  a  claim  of  right  to  time 
for  consideration,  with  intent  to  act  pend- 
ing that  consideration.  Its  action  is  not 
sustained  by  reason  of  the  necessity  of  legal 
questions  in  the  process  of  the  unauthor- 
ized act.  In  McConiha  v.  Guthrie,  21  W. 
Va.  134,  the  lower  court,  in  affirming  the 
right  of  a  railroad  company  to  take  land 
within  20  feet  of  a  dwelling,  found  it  neces- 
sary to  pass  upon  intricate  questions  of 
statutory  interpretation  and  construction. 
Nevertheless  this  court  awarded  prohibi- 
tion. In  Ensign  Mfg.  Co.  v.  Carroll,  30 
W.  Va.  632,  4  S.  E.  782,  the  action  of  the 
court  below  in  perpetually  enjoining  a  judg- 
ment involved  many  intricate  questions; 
but  the  necessity  of  their  decision  afforded 
no  protection  from  the  writ  of  prohibition. 
The  proposition  thus  affirmed  is  funda- 
mental and  its  soundness  so  apparent  and 
self-evident  that  it  is  seldom  questioned. 
That  allegations  of  fact,  when  necessary 
to  vest  jurisdiction  in  a  court,  must  be 
sufficient,  is  an  obvious  corollary  of  the 
proposition  just  asserted.  To  say  the 
court  may  act  upon  insufBeient  allegations, 
because  they  may  be  made  sufficient  by 
amendment,  is  clearly  inconsistent  with  the 
rule  or  principle.  The  facts  stated  do  not 
confer  jurisdiction,  and  ability  to  amend 
is  mere  matter  of  surmise  and  conjerture. 
Nothing  in  the  view  of  the  court  establishes 
it.  Hence  it  is  not  a  fact  within  the  knowl- 
edge of  the  court.  If  it  is  permitted  to  act 
under  such  circumstances,  it  clearly  acts 
without  jurisdiction.  To  permit  action 
upon  such  a  bill  or  pleading  will  enable 
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the  court  at  any  time  to  exercise  jurisdic- 
tion in  cases  in  which  it  has  none.  If  it 
has  power  to  retain  for  amendment,  and  act 
upon  the  pleading,  pending  the  process  of 
amendment,  the  time  allowable  for  amend- 
ment would  be  within  its  discretion,  and 
not  reviewable.  It  might  take  a  week,  a 
month,  or  a  year,  during  which  there  would 
be  action  without  jurisdiction  shown.  The 
power  to  proceed  at  all  depends  upon  cer- 
tain facts,  and  they  are  not  shown  and 
may  never  be.  If  a  court  could  act  upon 
such  a  pleading,  there  would  never  be  any 
lack  of  jurisdiction  except  in  those  cases 
in  which  it  is  denied  by  some  statute  or 
principle  of  law,  and  is  in  no  sense  depend- 
ent upon  facts. 

Assuming  for  the  purposes  of  this  case, 
without  deciding  it,  that  citizens  and  tax- 
payers may  enjoin  the  council  of  a  city 
from  passing  an  ordinance,  because  the  pro- 
posed act,  when  done,  will  be  one  ultra 
vires,  and  that  this  may  be  done  without 
any  conclusive  showing  that  the  pending 
ordinance  will  be  passed,  or  an  averment 
of  facts  showing  intent  on  the  part  of  the 
council  to  pass  it,  as  contradistinguished 
from  a  mere  claim  that  it  will  be,  and  that 
citizens  and  taxpayers,  without  showing 
any  special  interest  or  injury  peculiar  to 
them  and  distinct  from  that  which  the  gen- 
eral public  will  suffer,  will  suffer  by  reason 
of  the  act,  the  question  raised  by  the  bill 
is  whether  or  not  citizens  and  taxpayers 
may  enjoin  a  city  council  from  proceeding 
to  consider  and  act  upon  a  proposed  ordi- 
nance without  a  disclosure  of  lack  of  power 
or  jurisdiction  in  the  council  to  consider 
and  act  upon  it.  In  other  words,  the  ques- 
tion is  whether  citizens  and  taxpayers  may, 
by  an  appeal  to  the  court,  control  the  dis- 
cretion, judgment,  and  action  of  a  city  coun- 
cil within  its  own  jurisdiction.  That  they 
cannot  do  so  is  plainly  apparent.  A  munici- 
pal corporation  is  vested  by  law  with  certain 
powers  which  it  may  exercise  as  freely  8.S 
a  court  may  exercise  its  own  jurisdiction, 
or  an  individual  his  own  right  respecting  his 
property  and  privileges  accorded  by  law. 
Within  the  limitations  prescribed  by  law,  a 
citizen  may  do  what  he  pleases  with  his 
property  and  make  such  contracts  as  he 
sees  fit.  His  discretion  respecting  these 
matters,  whatever  it  may  be  called,  is  be- 
yond the  power  of  control  by  courts.  So 
is  that  of  a  municipal  council.  Such  mat- 
ters as  have  been  intrusted  to  it  or  are 
determinable  by  its  discretion,  no  matter 
whether  that  discretion  is  legislative  or  ad- 
ministrative, belongs  to  it  and  to  no  oth«ir 
tribunal.  If  its  discretion  is  reviewable  or 
controllable  by  the  citizens  under  a  refer- 
endum statute,  their  right  of  veto  or  con- 
trol is  a  limitation  upon  the  city's  powers; 
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but,  if  power  has  been  Tested  in  the  city 
without  any  such  limitation,  the  absence 
thereof  affords  no  ground  for  intervention 
or  control  by  the  courts.  If  a  municipal 
corporation  is  exceeding  its  powers,  courts 
may,  under  some  circumstances,  intervene 
by  injunction  or  otherwise,  and  prevent 
such  action.  What  these  circumstances  are 
and  what  interest  the  citizen  must  have  in 
order  to  confer  such  right  upon  him,  it  is 
not  necessary  here  to  inquire.  It  suffices 
to  say  that,  in  those  instances,  the  juris- 
diction of  the  court  commences  with  the 
lack  of  jurisdiction  in  the  city  or  its  gov- 
erning body,  and  the  court  cannot  proceed 
until  it  has  been  shown.  In  the  absence 
thereof,  it  has  no  power  to  interfere  by 
certiorari,  appeal,  injunction,  or  any  other 
remedy.  County  Ct.  v.  Boreman,  34  W.  Va. 
87,  11  S.  E.  747;  County  Ct.  v.  Boreman, 
34  W.  Va.  362,  12  S.  E.  490;  County  Ct.  v. 
Armstrong,  34  W.  Va.  326,  12  S.  E.  488; 
Miller  v.  County  Ct.  34  W.  Va.  286,  12  S. 
E.  702;  State  ex  rel.  Boggs  v.  County  Ct. 
33  W.  Va.  589,  11  S.  E.  72;  Fleming  v. 
Guthrie,  32  W.  Va.  1,  3  L.RA.  63,  25  Am. 
8t.  Rep.  792,  9  S.  E.  23.  Nor  has  equity 
jurisdiction  to  enjoin  every  illegal  act  on 
the  part  of  a  governing  body  or  public  offi- 
cer. Mann  v.  County  Ct.  58  W.  Va.  651,  62 
S.  E.  776;  Morgan  v.  County  Ct.  53  W.  Va. 
372,  44  S.  E.  182.  Ordinarily,  in  the  ab- 
sence of  a  statutory  right  of  interference,  a 
citizen  must  show,  in  addition  to  the  ille- 
gality, an  injury  to  himself  from  the  illegal 
act,  peculiar  and  distinct  from  that  suffered 
by  the  public  in  general. 

Upon  these  principles  and  conclusions, 
the  writ  of  prohibition  prayed  for  was 
awarded. 
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L.  H.  GRUBBE 

▼. 

W.  P.  LAHAY  et  al.,  Appts. 

(156  Wis.  29,  145  N.  W.  207.) 

Payment  —  note  of  one  partner  —  re- 
lease of  flrm. 

An  express  agent  who,  after  delivering  to 
one  member  of  a  flrm  C.  0.  D.  packages 


without  payment  of  the  charges,  contrary  to 
the  directions  of  the  other  partner,  takes 
the  duebill  or  note  of  the  partner  to  whom 
delivery  was  made  in  satisfaction  of  the  debt 
of  the  firm,  thereby  discharges  the  obliga- 
tion of  the  other  partner. 

(February  3,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Outagamie 
County  in  plaintiff's  favor  in  an  action  to 
recover  a  loss  sustained  by  him  in  deliver- 
ing to  one  member  of  a  firm  C.  O.  D.  pack- 
ages without  payment  of  the  charges, 
contrary  to  the  directions  of  the  other  part- 
ner, which  plaintiff  was  required  to  make 
good  to   the   express  company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  T.  Fuirchild,  with  Mr.  Francis 
S.  Bradford,  for  appellants: 

Wells  Fargo  knew,  when  it  accepted  the 
goods  for  shipment,  that  there  were  others 
than  Lahay  interested  in  the  contract,  and 
of  course  their  authorized  agent  knew  the 
same  fact.  It  had  no  right  to  breach  this 
contract  without  the  consent  of  every  per- 
son interested;  but,  having  done  so,  neither 
it  nor  the  man  who  stands  in  its  place 
can  recover. 

Usher  v.  Waddingham,  62  Conn.  412,  26 
Atl.  538. 

Whether  or  not  Grubbe  accepted  Lahay's 
duebill  or  note  in  full  satisfaction  and  pay- 
ment of  the  debt  is  a  question  for  the  jury. 

Eastman  v.  Porter,  14  Wis.  40;  McDonald 
V.  Provident  Sav.  Life  Assur.  Soc  108  Wis. 
213,  81  Am.  St.  Rep.  885,  84  N.  W.  154. 

There  was  a  waiver  on  the  part  of  Grubbe 
as  against  the  flrm,  and  the  relinquishment 
of  a  known  right. 

Pabst  Brewing  Co.  ▼.  Milwaukee,  126 
Wis.  120,  105  N.  W.  563;  Dunn  v.  Supe- 
rior, 148  Wis.  645,  135  N.  W.  145;  Swedish 
American  Nat.  Bank  ▼•  Koebemick,  136 
Wis.  473,  128  Am.  St.  Rep.  1090,  117  N.  W. 
1020;  Voss  V.  Northwestern  Nat.  Lb  Lu 
Co.  137  Wis.  502,  118  N.  W.  212. 

Mr.  Jnlins  P.  Frank,  for  respondent: 

The  rule  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  in- 
terest is  imperative;  but  this  rule  is  satis- 
fled  when  it  is  shown  that  the  party  suing 


Note,  —  Note  or  other  eomtnerdal  paper 
of  individual  partner  aa  payment  of 
firm  debt  which  he  had  not  previous' 
ly  assumed. 

This  note  is  supplemental  to  an  earlier 
note  on  the  same  question,  to  Burdett  v. 
Hayman,  15  L.R.A.(N.S.)   1019. 

It  should  be  observed  that  cases  involv- 
ing settlement  of  flrm  debts  by  individual 
paper  upon  dissolution  of  the  flrm  are  ex 
51  L.R.A.(N.S.) 


eluded  from  this  as  well  as  the  former  note 
on  this  question. 

In  general  as  to  payment  by  commercial 
paper,  see  note  to  A.  Leschen  ft  Sons  Rope 
Co.  V.  Ma3^ower  Gold  Min.  ft  Reduction  Co. 
35  L.RJl.(N.S.)   1. 

Since  the  preparation  of  the  former  note 
on  this  question  the  general  rule  therein 
indicated  that  a  promissory  note  made  by 
one  partner  alone  for  a  debt  of  the  flrm  be- 
fore dissolution   does   not,   if  he   had   not 
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is  the  one  who  has  the  right  to  control  and 
receive  the  recovery. 

Landauer  v.  Espenhain,  06  Wis.  169,  70 
N.  W.  287 ;  Chase  v.  Dodge,  111  Wis.  70,  86 
N.  W.  648;  Palmer  v.  Banfield,  86  Wis. 
441,  66  N.  W.  1090;  Gross  y.  Heckert,  120 
Wis.  314,  97  N.  W.  952;  14  Enc.  PI.  &  Pr. 
710. 

As  a  general  rule,  prima  facie  the  acts  of 
•very  partner  who  does  an  act  lor  carrying 
on  in  the  usual  way  business  of  the  kind 
carried  on  by  the  firm  in  which  he  is  a 
member  binds  the  firm,  though  in  point  of 
fact  such  acts  were  not  authorized  by  the 
other  partners. 

Seaman  v.  Ascherman,  67  Wis.  547,  15  N. 
W.  788. 

In  commercial  partnership  the  power  of  a 
partner  to  bind  the  firm  may  generally  be 
determined  by  the  court  as  a  question  of 
law. 

22  Am.  &  Eng.  Enc.  Law,  147;  Judge  y. 
Braswell,  13  Bush,  67,  26  Am.  Rep.  186,  11 
Mor.  Min.  Rep.  608. 

An  individual  promissory  note  of  a  part- 
ner, given  for  a  partnership  debt,  does  not 
operate  as  a  payment  of  such  debt,  and  does 
not  release  the  other  partners  therefrom, 
unless  the  creditor  agrees  to  accept  such 
note  as  a  payment  of  the  debt,  and  to  re- 
lease the  other  partners. 

Burdett  v.  Greer  (Burdett  v.  Hayman) 
63  W.  Va.  615,  15  L.R.A.(N.S.)  1019,  129 
Am.  St.  Rep.  1014,  60  S.  E.  497,  15  Ann. 
Cas.  936;  Hosflinger  v.  Wells,  47  Wis.  628, 
3  N.  W.  689. 


Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  copartners  doing 
business  at  Appleton  under  the  firm  name 
of  Lahay  &  Company.  Their  business  con- 
sisted of  taking  orders  for  $16  suits  of 
clothes  made  by  the  International  Tailoring 
Company  of  Chicago.  The  plaintiff  was 
the  agent  of  the  Wells  Fargo  Express  Com- 
pany at  Appleton.  The  defendant  Pierce 
lived  in  Milwaukee,  and  took  no  active  part 
in  the  management  of  the  business.'  He 
first  directed  that  the  clothes  be  shipped 
on  open  account  to  the  firm,  but,  learning 
that  Lahay  was  not  paying  the  bills  as  he 
should,  undertook  to  protect  himself  by 
directing  the  shipments  to  be  made  by  ex- 
press, C.  0.  D.,  and  they  were  so  made. 
Grubbe,  without  Pierce's  knowledge  or  con- 
sent, and  against  the  rules  of  his  employer, 
delivered  goods  to  the  amount  of  $418  to 
Lahay  without  collecting  the  amount  called 
for  on  delivery  of  the  goods.  He  was  re- 
quired by  the  express  company  to  make 
good  this  sum,  and  sues  both  partners  to 
recover  his  loss.  The  court  directed  a  ver- 
dict in  plaintiff's  favor.  Grubbe  was  ad- 
vised by  Lahay  that  Pierce  was  a  partner 
in  the  business  and  was  responsible,  but 
testified  that  he  did  not  know  whether  he 
was  so  informed  before  or  after  the  credit 
was  furnished.  He  also  testified  that  be- 
fore the  credit  was  extended  he  knew  that 
Pierce  was  in  the  firm.  On  July  25,  1912, 
Grubbe  took  a  duebill  signed  by  W.  F.  La- 
hay for  the  amount  of  the  account.    Later 


{>reviously  agreed  to  assume  the  debt,  re- 
ease  the  other  partners  from  the  debt,  un- 
less the  creditor  agrees  to  accept  it  as  pay- 
ment and  release  the  other  partners,  was 
followed  in  Craswell  v.  Pure  Bred  Cattle 
Commission  Co.  148  Iowa,  9,  126  N.  W.  908. 
It  was  said  that  no  discharge  or  satisfaction 
or  release  is  to  be  implied  from  the  mere 
acceptance  of  such  a  note. 

It  was  held  also  in  Craswell  v.  Pure  Bred 
Cattle  Commission  Co.  supra,  that  testi- 
mony of  the  maker  of  the  note  as  to  whether 
the  other  members  of  the  firm  understood 
that  the  giving  of  the  note  was  a  settlement 
of  the  indebtedness  of  the  firm  was  properly 
excluded  in  an  action  against  the  firm  for 
the  arootmt  of  the  debt. 

And  in  Lee  v.  Larkin,  125  App.  Div.  302, 
100  N.  Y.  Supp.  480,  it  was  held  that  a  part- 
ner was  liable  on  an  original  note  given 
for  an  indebtedness  of  the  firm,  although 
other  partners  had  executed  renewal  notes 
which  had  not  yet  been  paid,  and  the  origi- 
nal notes  had  been  returned  in  exchange 
for  the  new  note.  The  rule,  it  was  said,  was 
well  settled,  that  the  individual  note  of  one 
of  two  partners  will  not  operate  as  pay- 
ment of  the  partnership  debt  unless  ex- 
pressly received  as  payment;  that  the  in- 
dividual note  thus  given  is  treated  the 
same  as  if  a  debtor  should  give  to  his 
51  L.R.A.(N.S.) 


creditor  the  note  of  a  third  person;  the 
rule  in  that  regard  being  that  where  a 
creditor  accepted  the  obligation  of  a  third 
party  for  a  debt  contracted  contemporane- 
ously, there  was  a  presumption  that  it  was 
taken  in  payment,  and  the  burden  of  prov- 
ing the  contrary  rested  upon  him  who  as- 
serted it;  but  that  where  the  obligation 
was  received  for  a  precedent  debt,  the  pre- 
sumption was  that  it  was  not  taken  in  pay- 
ment, and  the  burden  of  proof  shifted  ac- 
cordingly. 

It  was  also  held  in  Lee  y.  Larkin,  supra, 
that  the  return  of  the  original  note  in  ex- 
change for  the  new  note  was  not  sufficient 
to  change  the  presumption  that  the  new 
note  was  not  taken  in  payment  of  the  debt. 

In  Union  Stove  Works  v.  Robinson,  113 
N.  Y.  Supp.  608,  it  was  held  that  a  finding 
that  a  note  by  a  partner  had  been  received 
in  discharge  of  the  debt  of  the  firm  was 
sustained  by  the  evidence,  and  would  not 
be  disturbed,  the  partner  who  gave  the  in- 
dividual note  testifying  that  it  was  given 
and  accepted  as  payment  of  the  balance  due 
from  the  firm,  it  appearing  that  the  note 
had  been  indorsed  and  discounted  by  the 
creditor,  and  no  evidence  of  a  return  or 
offer  to  return  the  note  being  given. 
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he  took  a  note  signed  by  Lahay  for  the 
amount  due,  and  attempted  to  negotiate  it. 
He  was  asked  if  he  took  the  note  in  settle- 
ment of  the  indebtedness,  and  replied:  **No, 
sir;  I  took  it  as  an  accommodation  note  to 
pay  the  account."  He  also  testified  that 
he  did  not  take  Lahay  for  the  amount  of 
the  bills,  but  took  Lahay  &  Company.  One 
Steidl,  who  had  been  employed  in  defend- 
ants' store,  testified  that  Grubbe  wanted  to 
learn  Lahay's  address  because  he  tiiought 
Lahay  was  honest,  and  he  might  get  $20  or 
$25  on  account  from  him  from  time  to  time. 
Lahay  testified  that  plaintiff  accepted  a 
duebill  signed  by  him  individually  for  the 
amount  of  the  claim,  and  agreed  to  take 
him  (Lahay)  for  the  amount  of  the  debt. 
The  note  was  destroyed,  and  it  does  not 
appear  when  it  became  due. 

Under  this  testimony  a  jury  might  find 
that  plaintiff  accepted  the  duebill  and  note 
of  Lahay  for  the  amount  of  the  debt  with 
the  understanding  and  agreement  that 
Pierce  should  be  released.  Where  a  credi- 
tor accepts  an  evidence  of  indebtedness 
from  one  of  two  persons  jointly  liable,  and 
informs  the  debtor  who  gives  such  evi- 
dence that  he  accepts  him  for  the  debt,  the 
inference  may  reasonably  be  drawn  that 
the  creditor  intends  to  release  the  other 
debtor.  It  was  for  the  jury  to  draw  such 
inference  in  this  case,  if  the  alleged  agree- 
ment was  valid. 

The  briefs  on  file  give  us  no  assistance 
on  the  most  difiicult  question  in  the  case. 
Numerous  authorities  hold  that  where  a 
creditor  accepts  the  note  or  obligation  of 
a  third  person  under  an  agreement  to  dis- 
charge one  primarily  liable,  the  agreement 
is  valid.  Challoner  v.  Boyington,  83  Wis. 
399,  53  N.  W.  694;  Willow  River  Lumber 
Co.  V.  Luger  Furniture  Co.  102  Wis.  636, 
78  N.  W.  762;  Davenport  v.  Schram,  9  Wis. 
120;  Allis  V.  Meadow  Spring  Distilling  Co. 
67  Wis.  16,  29  N.  W.  543,  30  N.  W-.  300; 
First  Nat.  Bank  v.  Case,  63  Wis.  504,  22 
N.  W.  833.  There  are  authorities  which 
hold  that  the  taking  by  a  creditor  of  a  note 
or  obligation  of  one  partner  under  an  agree- 
ment to  discharge  a  copartner  jointly  liable 
does  not  preclude  the  creditor  from  proceed- 
ing against  all  the  partners  to  collect  the 
debt.  It  is  said  that  the  party  giving  the 
obligation  is  simply  agreeing  to  pay  his 
own  debt,  and  that  the  creditor  receives  no 
benefit  from  the  promise  made  by  him  to 
release  one  of  his  debtors,  and  therefore 
it  is  nudum  pactum.  Cole  v.  Sackett,  1 
Hill,  516;  Waydell  v.  Luer,  5  Hill,  448; 
Frentress  v.  Markle,  2  G.  Greene,  553; 
Parly  v.  Burt.  68  Iowa,  716,  28  N.  W. 
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35;  W^alstrom  v.  Hopkins,  103  Pa.  118; 
Morrison  v.  Kendall,  6  Ind.  App.  212,  33  N. 
E.  370.  The  preponderance  of  authority  is, 
however,  to  the  contrary.  The  English 
cases  hold  that  the  taking  of  a  note  or  obli- 
gation of  one  partner  for  a  partnership 
debt,  coupled  with  an  agreement  to  accept 
the  same  as  a  payment  and  to  discharge  the 
other  parties  liable  for  the  debt,  does  in 
fact  discharge  them.  Thompson  v.  Perci- 
val,  5  Barn.  &  Ad.  925,  3  Nev.  &  M.  167,  3 
L.  J.  K.  B.  N.  S.  98,  19  Eng.  Rul.  Cas.  728; 
Lyth  V.  Ault,  L.  R.  7  Exch.  669,  21  L.  J. 
Exch.  N.  S.  217.  These  cases  hold  that  the 
transaction  constitutes  an  accord  and  satis- 
faction. 

Chief  Justice  Marshall,  in  speaking  of 
the  discharge  of  one  of  two  joint  debtors 
in  the  manner  above  specified,  says:  **The 
note  of  one  of  the  parties,  or  of  a  third 
person,  may,  by  agreement,  be  received  in 
payment.  The  doctrine  pf  nudum  pactum 
does  not  apply  to  such  a  case;  for  a  man 
may,  if  such  be  his  will,  discharge  his 
debtor  without  any  consideration.  But,  if 
it  did  apply,  there  may  be  inducements  to 
take  a  note  from  one  partner,  liquidating 
and  evidencing  a  claim  on  a  firm,  which 
might  be  a  sufiieient  consideration  for  dis- 
charging the  firm."  Sheehy  v.  Mandeville, 
6  Cranch,  253,  264,  3  L.  ed.  215,  219. 

The  following  cases  hold  directly  or  in- 
ferential ly  that  where  the  note  or  obliga- 
tion of  one  partner  is  tendered  to  and  ac- 
cepted by  the  creditor,  and  the  latter  agrees 
to  look  to  such  partner  alone  for  his  debt, 
the  remaining  partner  or  partners  are  dis- 
charged: Collyer  v.  Moulton,  9  R.  I.  90, 
98  Am.  Dec.  370;  Motley  v.  Wickoff,  113 
Mich.  231,  71  N.  W.  520;  Harris  v.  Lindsay, 
4  Wash.  C.  C.  271,  Fed.  Cas.  No.  6,124; 
Wadhams  v.  Page,  6  Wash.  103,  32  Pac. 
1068;  First  Nat.  Bank  v.  Cheney,  114  Ala. 
536,  21  So.  1002;  Hoopes  v.  McCan,  19 
La.  Ann.  201 ;  Lewis  v.  Davidson,  39  Tex. 
660;  Burdett  v.  Greer  (Burdett  v.  Hay- 
man)  63  W.  Va.  515,  15  L.R.A.(N.S.)  1019, 
129  Am.  St.  Rep.  1014,  60  S.  E.  497,  15 
Ann.  Cas.  935.  Other  cases  which  lean  in 
the  same  direction,  but  which  were  decided 
on  somewhat  different  facts,  are:  Venable 
V.  Stevens,  94  Ga.  281,  21  S.  E.  516;  Hell- 
man  V.  Schwartz,  44  111.  App.  84;  Rusk 
V.  Gray,  83  Ind.  589;  Stone  v.  Chamberlin, 
20  Ga*  259;  Frye  &  Bruhn  v.  Phillips,  46 
Wash.  190,  89  Pac.  569,  93  Pac.  668. 

There  seems  to  be  but  one  case  decided 
in  this  court  which  involves  the  question 
under  consideration.  Hosfiinger  v.  Wells, 
47  Wis.  628,  3  N.  W.  589.  In  this  case 
it  is  held  that,  where  the  individual  note 
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of  one  partner  is  taken  for  a  loan  mad'e 
to  a  firm,  the  presumption  is  that  it  was 
not  taken  in  payment.  In  the  opinion  it  is 
said:  "And  if  the  jury  or  the  court  should 
find  aa  a  fact  that  the  money  was  borrowed 
by  and  loaned  to  the  firm,  and  upon  its 
credit,  then  the  taking  of  the  individual 
note  of  one  member  of  the  firm  would  not 
be  a  payment  of  such  firm  debt,  unless  it 
was  affirmatively  shown  that  such  note  was 
taken  in  payment  of  tlie  same."  The  case 
of  Sheeliy  v.  Mandeville,  supra,  is  cited 
to  the  proposition  quoted,  and  the  court 
evidently  intended  to  follow  Chief  Justice 
Marshall's  decision  and  hold  that  such  an 
agreement  as  we  are  considering  would  not 
be  nudum  pactum. 

Considering  what  our  own  court  has  said 
upon  the  subject  and  the  authorities  else- 
where, we  think  it  should  be  held  that, 
if  plaintiff  accepted  a  duebill  or  note  from 
Lahay  for  the  amount  of  the  firm  debt, 
agreeing  expressly  at  the  same  time  to  ac- 
cept Lahay  solely  for  the  debt,  such  accept- 
ance and  agreement  made  a  valid  contract, 
which  operated  to  discharge  Pierce. 

If  it  should  be  conceded  that  there  was 
no  valid  consideration  to  support  such 
an  agreement,  we  still  think  the  question  of 
whether  or  not  such  an  arrangement  had 
been  made  should  have  been  submitted  to 
the  jury.  Surely  the  plaintiff  had  the 
right  to  waive  his  claim  against  Pierce. 
There  are  some  equitable  considerations 
which  might  well  induce  him  to  do  so. 
Pierce  had  tried  to  protect  himself  against 
the  very  thing  that  happened,  by  directii^ 
the  goods  to  be  shipped  C.  O.  D.,  and  it 
was  only  because  plain tiif  failed  to  do  what 
Pierce  had  a  perfect  right  to  assume  he 
would  do  that  Pierce  became  liable.  Some 
of  our  cases  have  defined  a  waiver  to  be 
an  intentional  relinquishment  of  a  known 
right.  Monroe  Waterworks  Co.  v.  Monroe, 
110  Wis.  11,  22,  85  N.  W.  685;  Swedish 
American  Nat.  Bank  v.  Koebernick,  136  Wis. 
473,  479,  128  Am.  St.  Rep.  1090,  117  N.  W. 
1020;  Dunn  v.  Superior,  148  Wis.  636,  645, 
135  N.  W.  145.  Other  cases  have  gone  still 
farther,  but  for  present  purposes  the  cases 
cited  go  far  enough.  If  it  should  be  found 
that  plaintiff  made  the  agreement  claimed 
with  full  knowledge  of  the  facts,  it  might 
also  be  found  that  he  waived  his  claim 
against  Pierce.  Consaulus  v.  McConihe,  17 
N.  Y.  S.  R.  638,  2  N.  Y.  Supp.  89,  and  id. 
119  N.  Y.  652,  23  N.  E.  1150. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Siebecker,  J.,  took  no  part. 
61  LJl.A.(N.S.) 


CAIilPORNIA  SUPREMS  COURT. 
(In  Banc.) 

EX  PARTE  WONG  WING. 

(—  Cal.  — ,  138  Pac.  695.) 

Constitutional  law  —  limiting  hours  of 
labor  —  laundry. 

Forbidding  labor  in  a  public  laimdr^ 
from  6  P.  M.  to  7  a.  m.  is  not  an  unconsti- 

Note.  —  Constitutionality    of    legislative 
limitation  of  hours  of  labor. 

The  earlier  cases  discussing  this  ques- 
tion may  be  found  in  notes  to  People  v. 
Orange  County  Road  Constr.  Co.  65  L.R.A. 
33;  People  v.  Williams,  12  L.R.A. (N.S.) 
1130;  Ex  parte  Martin,  26  L.R. A.  (N.S.)  242; 
Withey  V.  Bloem,  35  L.R.A.(N.S.)  628; 
People  V.  Elerding,  40  L.R.A.(N.S.)    893. 

In  line  with  Ex  pabte  Wong  Wing,  up- 
holding an  ordinance  limiting  hours  of  labor 
in  a  public  laundry  to  eleven  hours  a  day, 
the  constitutionality  of  the  woman's  ten- 
hour  law  of  1909,  making  ten  hours  in  every 
twenty-four  the  labor  limit  for  women  in 
any  mechanical  establishment,  factory,  or 
laundry,  is  upheld  in  People  v.  Bowes- 
Allegretti  Co.  244  111.  557,  91  N.  E.  701,  as 
applied  to  a  paper  box  manufacture,  on  the 
strength  of  W.  C.  Ritchie  &  Co.  v.  Way- 
man,  244  111.  509,  27  L.R.A.(N.S.)  994,  91 
N.  E.  695,  set  out  in  earlier  note  in  35 
L.R.A.(N.S.)    628. 

So,  an  act  limiting  the  employment  of 
females  in  certain  establishments,  includ- 
ing hotels,  is  held  in  Ex  parte  Miller,  162 
Cal.  687,  124  Pac.  427,  not  an  improper 
police  regulation  as  being  unreasonable  and 
unnecessary  for  the  promotion  and  preserva- 
tion of  health;  nor  is  it  special  legislation 
because  there  are  other  equally  injurious 
occupations  followed  by  women  that  are  not 
regulated,  such  as  employment  in  lodging 
and  boarding  houses;  nor  does  the  exemp- 
tion of  persons  employed  in  harvesting, 
curing,  canning,  or  drying  perishable  fruits 
or  vegetables  from  the  operation  of  the  law 
make  an  improper  discrimination;  nor  doen 
the  act,  the  general  subject  of  which  is  the 
regulation  of  female  employment,  embrace 
two  subjects  because  of  the  subdivision  by 
the  particular  details  stated  in  the  title. 

So,  an  Indiana  statute  which  prohibits 
the  employment  of  a  person  under  sixteen 
years  of  age  in  a  manufacturing  establish- 
ment for  more  than  sixty  hours  in  any  one 
week,  or  for  more  than  ten  hours  in  any 
one  day,  except  for  the  purpose  of  making 
a  shorter  day  of  the  last  day  of  the  week, 
is  held  in  Inland  Steel  Co.  v.  Yedinak,  172 
Ind.  423,  139  Am.  St.  Rep.  389,  87  N.  Y., 
229,  not  invalid  as  class  legislation,  the 
classification  being  natural,  just,  and  rea- 
sonable. 

So,  a  statute  restricting  the  right  to 
employ  laborers  in  manufacturing  and  re- 
pairing establishments  to  ten  hours  per  day 
except  in  cases  of  emergency,  or  where  pub- 
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tutional  interference  with  liberty  or  prop- 
erty rights. 

(January  16,  1914.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
custody  to  which  he  had  been  committed 
for  violation  of  an  ordinance  limiting  the 
hours  of  labor  in  public  laundries.  Writ 
discharged. 

The  facts  are  stated  in  the  opinion. 


Messrs.  lieon  Samaels,  William  M. 
Madden,  and  Knight  Sc  Haggerty  for 
petitioner. 

Mr.  Maxwell  McNutt  for  respondent. 

Per  Cnriam: 

Petitioner  attacks  as  unconstitutional  a 
certain  ordinance  of  the  city  and  county  of 
San  Francisco  which  limits  the  hours  of 
labor  in  public  laundries. 

Wong  Wing  was  charged  witu  and  con- 


lio  necessity  requires,  does  not  deprive  the 
proprietors  of  their  liberty  or  property 
without  due  process  of  law,  deny  them  a 
remedy  by  due  course  of  law,  or  the  equal 
protection  of  the  law,  nor  abridge  their 
privileges  or  immunities;  nor  is  such  a  stat- 
ute void  for  unreasonableness.  State  t.  J. 
J.  Newman  Lumber  Co.  102  Miss.  802,  45 
L.R.A.(N.S.)  851,  69  So.  923,  affirmed  on 
rehearing,  on  suggestion  of  error,  in  103 
Miss.  263,  45  L.R.A.(N.S.)  858,  60  So. 
215;  Buckeye  Cotton  Oil  Co.  v.  State,  103 
Miss.  767,  60  So.  775. 

The  law  limiting  the  hours  of  labor  of 
minors  and  women  in  factories  other  than 
canning  establishments,  to  nine  hours  a  day 
and  fifty-four  hours  a  week,  was  held  con- 
stitutional in  People  ex  rel.  Hoclderlin  v. 
Kane,  79  Misc.  140,  139  N.  Y.  Supp.  350, 
as  applied  to  candy  factories,  the  excep- 
tion as  to  canning  establishments  not  ren- 
dering the  law  invalid  as  class  legislation. 
"The  power  of  the  legislature,"  said  the 
court,  "to  create  a  class  consisting  of  women 
only,  and  limit  their  hours  of  labor,  is 
established  in  Muller  v.  Oregon,  208  U.  S. 
412,  62  L.  ed.  551,  28  Sup.  Ct.  Rep.  324,  13 
Ann.  Cas.  967  [set  out  in  12  L.R.A.(N.S.) 
1131].  That  the  limitation  may  be  to  fifty- 
four  hours  a  week  is  decided  by  State  v. 
Somerville,  67  Wash.  638,  122  Pac.  324  [set 
out  in  40  L.R.A.(N.S.)  894]  and  Withey  v. 
Bloem,  163  Mich.  419,  35  L.RJ^.(N.S.) 
628,  128  S.  W.  013;  and  in  these  two  cases 
the  regulation  was  held  valid  as  applied  to 
the  manufacture  of  paper  boxes  and  seals 
for  locking  freight  cars,  occupations  ap- 
parently as  light  and  innocuous  as  candy 
making." 

The  employment  of  women  for  more  than 
ten  hours  in  any  day  or  more  than  fifty-six 
hours  a  week  in  any  manufacturing  or 
mechanical  establishment  may  be  forbidden, 
as  is  done  by  Massachusetts  Laws  1909, 
chap.  514,  §  48,  which  makes  the  exception 
that  a  different  apportionment  of  the  hours 
may  be  made  for  the  sole  purpose  of  making 
a  shorter  day's  work  for  one  day  of  the 
week,  without  infringing  the  liberty  of  con- 
tract assured  by  the  14th  Amendment  to 
the  Federal  Constitution.  Riley  v.  Massa- 
chusetts, 232  U.  S.  671,  58  L.  ed.  — ,  34 
Sup.  Ct.  kep.  469,  same  case  below  dis- 
cussed in  40  L.R.A.(N.S.)  893. 

So,  forbidding  the  employment  of  women 
at  a  time  other  than  is  stated  in  the  notice, 
which  the  employer  must  post  in  a  con- 
spicuous place,  as  is  done  by  Massachusetts 
Laws  1909,  chap.  514,  §  48,  regulating  the 
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hours  of  labor  for  women,  is  not  such  an 
arbitrary  and  unreasonable  provision  as  to 
be  wanting  in  the  due  process  of  law  se- 
cured by  tne  14th  Amendment  to  the  Fed- 
eral Constitution.     Ibid. 

An  amendment  seeking  to  enlarge  the 
number  of  callings  in  which  the  hours  of 
employment  of  women  is  limited  by  a  for- 
mer act  is  held  in  People  v.  Chicago,  256 
111.  558,  43  L.R.A.(N.S.)  954,  100  N.  E. 
194,  Ann.  Cas.  1913E,  305,  not  to  be  ill 
conflict  with  a  constitutional  requirement 
that  no  act  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title, 
because  the  title  merely  recites  that  it  is 
an  act  to  amend  certain  sections  of  the  for- 
mer act  and  the  title,  while  the  amendment 
of  the  title  appears  as  a  section  of  the  stat- 
ute. 

But  a  statute  as  follows:  "That  no 
factory  manufacturing  establishment,  office 
building,  warehouse,  workshop,  or  any  busi- 
ness establishment  keeping  open  or  running 
day  and  night,  shall  permit,  except  in  case 
of  emergency,  or  compel,  the  stationary 
firemen  therein  employed  to  work  consecu- 
tively in  any  one  day  day  more  than  eight 
hours;  that  a  full  day's  labor  shall  be  com- 
posed of  eight  hours  and  no  more;  pro- 
vided that  the  provisions  of  this  act  i&all 
not  apply  to  stationary  firemen  or  assist- 
ants employed  in  the  petroleum  industry  or 
in  any  cotton  gin  or  any  sugar  plantation 
or  in  the  sawmill  industry,"  is  held  in 
State  V.  Barba,  132  La.  768,  45  L.R.A.(N.S.) 
546,  01  So.  784,  to  be  repugnant  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  in  that  said  act  denies  the 
liberty  of  contract  in  relation  to  labor,  and 
the  equal  protection  of  the  laws  guaranteed 
by  said  Amendment,  as  construed  by  the 
Supreme  Court  of  the  United  States.  Tiie  ex- 
pressed exemption  in  the  act  of  steam  plants, 
such  as  oil  refineries  and  sawmills,  works 
an  unjust  discrimination  against  other 
plants  operated  by  steam;  and  the  division 
of  such  plants  into  two  classes,  the  one  run- 
ning day  and  ni^ht,  and  the  other  running 
day  or  night,  is  clearly  arbitrary,  and 
furnishes  no  reasonable  basis  for  discrim- 
inating against  the  former  in  the  matter  of 
the  hours  of  labor. 

As  to  constitutionality  of  statutes  limit- 
ing hours  of  labor  on  public  work,  see  notes 
in  8  L.R.A.(N.S.)  131;  24  L.R.A.(N.S.) 
201;  and  34  L.R.A.(N.S.)  767. 

As  to  constitutionality  of  child  labor 
laws,  see  notes  in  17  L.R.A.(N.S.)  602,  and 
24  L.R.A.(NJ3.)   1121.  J.  D.  C. 
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▼ieted  of  misdemeanor  consisting  of  a  viola- 
tion of  the  provisions  of  §  1  of  ordinance 
No.  144  (new  series)  of  the  board  of  super- 
visors of  said  city  and  county,  and  of  §  4 
of  said  ordinance  as  amended  by  §  1  of  or- 
dinance No.  2n98  (new  series)  of  said 
board,  in  that  he  ironed  clothes  in  a 
public  laundry  between  the  hours  of  6 
o'clock  P.  u,  of  a  certain  day  and  7  o'clock 
A.  M.  of  the  following  day«  The  1st  section 
of  the  ordinance  No.  144  prescribes  that  on 
and  after  the  passage  of  that  by-law  it  shall 
be  unlawful  for  any  person,  firm,  or  cor- 
poration to  establish,  maintain,  or  carry  on 
the  business  of  a  public  laundry  or  a  public 
washhouse  where  clothes  or  other  articles 
are  cleaned  for  hire  within  the  limits  of  San 
Francisco,  without  having  first  complied 
with  the  conditions  thereinafter  specified. 
Section  4  as  amended  is  as  follows:  "No 
person  or  persons  owning  or  employed  in  the 
public  laundries  or  public  washhouses  pro- 
vided for  in  §  1  of  this  ordinance  shall 
wash,  mangle,  starch,  iron,  or  do  any  other 
work  on  clothes  between  the  hours  of  6 
o'clock  P.  M.  and  7  o'clock  a.  m.  nor  upon 
any  portion  of  that  day  known  as  Sunday." 
The  sole  question  presented  by  this  writ 
relates  to  the  reasonableness  and  constitu- 
tionality of  the  hours  o*  labor  prescribed  by 
§  4  as  amended.  We  are  not  concerned 
with  that  part  of  the  section  prohibiting 
work  on  Sunday,  nor  with  another  provision 
of  the  ordinance  requiring  that  public  laun- 
dries which  open  upon  a  public  thorough- 
fare shall  be  so  constructed  as  to  permit  an 
unobstructed  view  of  their  interiors  during 
working  hours.  Our  only  task  is  that  of 
determining  whether  or  not  the  limitation 
of  the  hours  of  labor  in  public  laundries 
within  the  city  and  county  of  San  Fran- 
cisco to  the  period  between  7  o'clock  in  the 
morning  and  6  o'clock  at  night  is  an  un- 
reasonable exercise  of  the  police  power. 
This  court  and  the  Supreme  Court  of  the 
United  States  have  declared  constitutional 
an  ordinance  very  similar  to  the  one  before 
xm,  where  the  restriction  upon  the  hours 
of  labor  required  the  cessation  of  work  in 
public  laundries  between  the  hours  of  10 
o'clock  p.  M.  and  6  o'clock  a.  m.  Ex  parte 
Moynier,  65  Cal.  34,  2  Pac.  728;  Barbier  v. 
Connolly,  113  U.  S.  29,  28  L.  ed.  924,  5 
Sup.  Ct.  Rep.  357;  Soon  Hing  v.  Crowley, 
113  U.  8.  707,  28  L.  ed.  1146,  6  Sup.  Ct. 
Kep.  730.  The  principles  announced  in  those 
eases  have  been  so  frequently  upheld,  and 
the  authorities  themselves  have  been  so 
often  cited,  that  extended  discussion  of  the 
opinions  is  quite  unnecessary.  In  the  opin- 
ions in  those  cases  of  the  courts  discussed 
the  police  power  of  the  municipal  govern- 
ment to  require  cessation  of  work  in  public 
laundries  for  eight  hours  out  of  every  twen- 
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ty-four  while  the  ordinance  here  attacked 
by  petitioner  seeks  to  prohibit  labor  in  such 
places  for  thirteen  hours  every  day.  It  is 
settled  law  that  such  ordinances  operate 
alike  upon  all  persons  and  property  simi- 
larly situated,  and  that  the  motives  im- 
pelling the  legislators  who  adopt  such  regu- 
lations are  immaterial,  unless  it  appear 
that  thf  laws  operate  inequitably.  We  are 
therefore  to  determine  whether  the  limita- 
tion of  the  time  of  labor  in  public  laundries 
to  eleven  hours  each  day  is  a  restrictio  i  so 
unreasonable  that  it  invades  the  constitu- 
tional rights  of  persons  engaged  in  the 
laundry  business.  We  cannot  say  that  it 
does.  Very  many,  perhaps  a  majority  of, 
occupations,  employments,  and  forms  of 
business  in  San  Francisco  are  conducted 
during  less  than  eleven  working  hoUrs  a 
day.  The  authority  of  the  municipal  legis- 
lature to  prescribe  hours  of  cessation  from 
labor  in  laundries  must  be  conceded,  under 
the  authorities  cited  above,  and  we  think 
the  fair  measure  of  the  extent  of  that  power 
is  the  usual  period  of  business  activity  in 
similar  sorts  of  employment.  We  cannot 
say,  therefore,  that  the  restriction  of  the 
hours  of  activity  provided  in  the  ordinance 
here  attacked  is  an  unconstitutional  ex- 
ercise of  the  legislative  will  of  the  board  of 
supervisors  of  the  city  and  county  of  San 
Francisco. 

Let  the  writ  be  discharged,  and  the  pris- 
oner remanded. 

Beatty,  Ch.  J.,  does  not  participate  in 
the  foregoing: 


lOCNTUGKT  COURT  OF  APPEAIiS. 

LOraSE  GERNERT,  Appt., 

V, 

CITY  OF  LOUISVILLE. 

(155  Ky.  589,  159  S.  W.  1163.) 

EZmlnent  domain  ^  establishment  of 
grade  of  city  street  on  oonntry  road 
—  liability. 

That  a  highway  ninning  through  subur- 
ban property  has  been  improved  by  the 
county  authorities  does  not  prevent  the  con- 
struction of  a  street  upon  another  grade, 

Note.  —  Orading  street  formerly  used 
as  a  country  hightoay  as  initial  estob- 
lishment  of  grade  tvithin  rule  as  to 
ni^unicipal  liahility  for  changing 
grade, 

.  As  shown  in  the  note  to  Dickenson  v. 
Okolona,  36  L.R.A.(N.S.)  1194  and  pre- 
vious  notes  referred  to  therein,  one  line  of 
authorities  holds  that  a  municipality  is 
not  liable  for  consequential  damages  result- 
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when  the  property  is  taken  into  the  city 
limits,  from  being  an  original  construction 
within  the  rule  that  the  municipality  is 
not  liable  for  injury  to  abutting  property 
by  the  original  establishment  of  the  grade 
of  a  street. 

(October  30,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Fourth  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County,  in  defendant's  favor  in  an  action 
brought  to  recover  for  damages  to  plain- 
tiff's property  by  a  change  in  the  grade  of 
a  street.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Augustus  E.  Wlllson  and  Rich- 
ard Priest  Dietzman,  for  appellant: 

As  Jefferson  county  had  once  fixed  the 
grade  of  the  Bardstown  road,  the  city  of 
Louisville,  after  annexing  that  road,  is 
liable  for  damages  to  abutting  property 
owners  if  it  changes  that  established  grade, 
for: 

Had  the  county  instead  of  the  city 
changed  the  grade,  it  would  have  been  lia- 
ble for  such  damages. 

Layman  v.  Beeler,  113  Ky.  221,  67  S.  W. 
995  J  Moore  v.  Lawrence  County,  143  Ky. 
460,  136  S.  W.  1031. 

The  city  is  merely  the  governmental  suc- 


cessor of  the  county  as  to  annexed  terri- 
tory. 

Louisville  v.  Hall,  28  Ky.  L.  Rep.  1064, 
91  S.  W.  1133. 

The  change  of  grade  of  the  Bardstown 
road  was  a  change  of  grade,  and  not  the 
fixing  of  the  original  grade,  under  §  242  of 
the  Kentucky  Constitution. 

Louisville  v.  Hegan,  20  Ky.  L.  Rep.  1632, 
49  S.  W.  632;  Barfield  v.  Gleason,  111  Ky. 
491,  63  S.  W.  964;  Owensboro  v.  Hope,  128 
Ky.  524,  15  L.R.A.(N.S.)  996,  108  S.  W. 
873;  Henderson  v.  McClain,  102  Ky.  402, 
39  L.R.A.  349,  43  S.  W.  700;  McHenry  t. 
Selvage,  99  Ky.  232,  36  S.  W.  645. 

Mr.  Pendleton  Beckley,  with  Mr.  Lieon 
P.  Lewis,  for  appellee: 

When  a  county  road  is  taken  into  the 
city  limits  by  annexation,  and  the  grade  of 
that  road  is  fixed  for  the  first  time  by  the 
city  in  converting  it  into  a  city  street,  such 
establishment  of  the  grade  and  making  of 
the  street  is  original  construction  within 
the  rule  exempting  municipalities  from  lia- 
bility for  consequential  injury  growing 
out  of  the  original  construction  of  streets. 

Henderson  v.  McClain,  102  Ky.  402,  39 

L.R.A.   349,   43   S.   W.   700;    Owensboro   v. 

Hope,  128  Ky.  624,  16  L.R.A  (N.S.)  996,  108 

S.  W.  873;  Louisville  v.  Hegan,  20  Ky.  L. 

'  Rep.  1632,  49  S.  W.  532;  Barfield  t.  Glea- 


ing  from  a  change  of  grade  unless  it  is  a 
change  for  a  grade  previously  established. 
Whether  a  grade  established  on  a  country 
highway  is  an  established  grade  within  this 
rule,  so  as  to  render  a  municipality  which 
has  afterwards  included  the  highway  with- 
in its  limits  liable  for  a  change  therefrom,  is 
the  question  discussed  in  the  present  note. 
There  is  very  little  authority  on  the  ques- 
tion. 

In  Harman  v.  Bluefield,  70  W.  Va.  129, 
73  S.  E.  296,  where  the  corporate  limits  of 
a  municipality  were  extended  so  as  to  in- 
clude a  county  road,  and  the  road  was  used 
thereafter  by  the  public  on  the  natural 
grade  as  a  public  street  for  about  two  years, 
it  was  held  that  the  city  would  be  considered 
as  having  adopted  the  street  as  a  public 
street,  and  that  it  was  liable  for  a  change 
of  grade  thereafter.  It  was  stated  that  it 
is  not  necessary  that  the  city  should  have 
first,  by  ordinance,  established  a  grade  line 
and  afterwards  changed  it  to  constitute 
liability,  but  that  the  use  of  the  street  as 
above  stated  was  tantamount  to  an  adop- 
tion of  the  grade  thereof. 

The  court  in  Cincinnati  v.  Williams,  8 
Ohio  Dec.  Reprint,  118,  9  Ohio  L.  J.  243, 
after  stating  that  there  can  be  no  recovery 
by  an  abutting  owner  except  for  a  change 
from  a  former  grade,  holds  that  where  a 
turnpike  company  had  established  a  public 
road,  and  afterwards  such  road  was  in- 
cluded within  the  limits  of  a  municipality, 
abutting  owners  who  had  improved  their 
property  with  reference  to  the  established 
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grade  were  entitled  to  damages  against  the 
municipality  for  a  change. 

In  Youngstown  v.  Moore,  30  Ohio  St.  133, 
the  rule  of  municipal  liability  is  stated  as 
follows:  "Where  the  corporation  fails  or 
neglects  to  fix  any  grade,  and  none  is  estab- 
lished for  a  street  save  that  of  a  county 
road,  and  the  lot  owner  improves  his  lot 
with  reference  to  the  then  state  of  the  road 
and  street  as  used  and  kept  in  repair  by 
the  village  or  city  in  front  of  his  lots,  and 
is  guilty  of  no  negligence,  but  uses  ordinary 
discretion,  care,  and  judgment  in  making 
his  improvements,  having  reference  to  the 
probable  future  improvements  and  street 
grades  of  the  village  or  city,  and  with 
reference  also  to  the  right  of  the  municipal 
authorities  to  make  reasonable  and  proper 
grade  for  the  street,  and  he  is  afterwards 
injured  by  a  grade  caused  to  be  made  by 
the  village  or  city  authorities,  he  will  be 
entitled  to  receive  a  just  compensation  for 
the  injury  so  sustained  even  though  the 
grade  that  causes  the  injury  is  a  reasonable 
and  proper  one.  The  converse  of  this  prin- 
ciple is  true.  If,  when  he  made  his  improve- 
ments, he  was  careless,  and  for  want  of 
proper  care,  discretion,  and  a  judicious 
exercise  of  judgment  in  placing  his  im- 
provements, he  is  injured  by  a  grade  made 
in  the  proper  exercise  of  corporate  power, 
he  cannot  recover  for  such  injury." 

A  borough  was  held  liable  in  Norris- 
town's  Appeal,  3  Walk.  (Pa.)  146,  for 
changing  the  grade  of  an  old  township  road 
which  had  been  used  for  many  years  by  the 
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son,  111  Ky.  491,  63  S.  W.  964;  Owensboro 
V.  Singleton,  33  Ky.  L.  Rep.  775,  111  S.  W. 
284;  Philpot  v.  Tompkinsville,  148  Ky.  511, 
146  S.  W.  1093;  Hosmer  v.  Gloveraville,  27 
Misc.  669,  59  N.  Y.  Supp.  559. 

The  actual  making  of  a  road  by  the  county 
or  by  private  individuals  does  not  consti* 
tute  original  construction  so  as  to  save  the 
property  owners  from  assessment  when  the 
street  is  made  subsequently  under  the  orders 
of  the  municipality. 

McHenry  v.  Selvage,  99  Ky.  232,  35  S. 
W.  645;  Heim  v.  Figg,  28  Ky.  L.  Rep.  396, 
89  8.  W.  301;  Lindsey  v.  Brawner,  29  Ky.  L. 
Rep.  1236,  97  S.  W.  1;  Wymond  v.  Barber 
Asphalt  Pav.  Co.  25  Ky.  L.  Rep.  1135,  77  S. 
W.  203;  Mackin  v.  Wilson,  20  Ky.  L.  Rep. 
218,  45  S.  W.  663;  Sparks  T.  Barber  As- 
phalt Pav.  Co.  129  Ky.  769,  22  L.R.A.(N.S.) 
877,  130  Am.  St.  Rep.  492,  112  S.  W.  830; 
Layman  v.  Beeler,  113  Ky.  221,  67  S.  W. 
995. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Louise  Gemert  has  owned  since  March, 
1899,  a  contract  of  land  on  the  Bardstown 
road;  prior  to  June,  1908,  the  property  was 
located  outside  of  the  corporate  limits  of 
the  city  of  Louisville,  but  the  city  boundary 
has   been   extended,   and   the  property   has 


since  then  been  in  the  city  limits.  More 
than  twenty  years  before  that  time,  the 
Bardstown  road  was  a  public  highway  of 
Jefferson  county  and  under  the  supervision 
and  control  of  the  fiscal  court,  and  had  been 
graded  and  macadamized  as  a  county  high- 
way by  the  agents  of  the  fiscal  court;  the 
road  having  been  constructed  according  to 
the  grade  fixed  by  the  fiscal  court.  After 
the  city  limits  were  extended  so  as  to  in- 
clude the  property,  the  city  of  Louisville 
converted  the  Bardstown  road  at  that  point 
from  a  macadamized  highway  into  an  as- 
phalt street,  and  in  the  construction  of  the 
street  raised  the  grade  of  the  road  in  front 
of  her  property  from  3  to  6  feet.  She 
brought  this  suit  against  the  city,  alleging 
the  above  facts,  and  also  alleging  that  by 
reason  of  the  change  of  the  grade  of  the 
street  her  property  had  been  greatly  dam- 
aged in  that  the  salable  value  of  the  prop- 
erty has  thereby  been  decreased.  The  city 
demurred  to  the  petition;  tlve  circuit  court 
sustained  the  demurrer,  and,  she  declining 
to  plead  further,  dismissed  the  action.  She 
appeals. 

The  ground  on  which  the  circuit  court  sus- 
tained the  demurrer  to  the  petition  was 
that,  when  the  city  established  for  the  first 
time  the  grade  of  the  street,  it  was  not  lia- 
ble for  damages  done  the  property  by  rea- 


public  at  a  grade  which  was  adapted  to  all 
purposes  for  an  ordinary  highway,  the  court 
stating  that  this  was  a  change  of  grade  for 
which  the  borough  was  answerable  in  dam- 
ages. It  is  not  clear,  however,  that  any 
claim  was  made  that  this  was  an  initial 
change  of  grade  which  would  not  render  the 
borough  liable. 

In  Hutchinson  v.  Parkersburg,  25  W. 
Va.  226,  a  municipality  was  held  liable  for 
a  change  of  grade  in  a  turnpike,  which  had 
been  included  within  the  limits  of  a  munici- 
pality, to  an  owner  who  had  improved  his 
property  abutting  upon  the  turnpike  be- 
fore it  was  included  within  the  munici- 
pality. The  decision  here,  however,  does 
not  rest  upon  the  fact  that  the  road  was  an 
established  turnpike,  but  upon  the  fact  that 
the  plaintiff  had  improved  his  premises; 
and  it  is  stated  that  the  liability  of  the 
municipality  would  have  been  the  same  if 
the  improvements  had  been  made  on  no 
public  road.  The  court,  after  referring  to 
the  case  of  Johnson  v.  Parkersburg,  16  W. 
Va.  426,  37  Am.  Rep.  779,  in  which  it  was 
stated  that  if  the  improvement  of  the  plain- 
tiff had  been  made  before  the  street  was 
made  or  the  grade  fixed  at  all,  what  his 
right  would  be  in  that  case  was  not  decided, 
as  the  question  did  not  arise  in  that  case, 
continues:  "And  we  deem  it  improper  in 
this  case  to  decide  what  the  plaintiff's 
rights  would  be  if  his  improvements  had 
b^n  made  after  the  street  was  made,  but 
before  the  grade  of  it  was  fixed  at  all;  for 
such  question  does  not  arise  in  this  case, 
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either  as  alleged  in  the  amended  declaration 
or  as  proven." 

In  Hosmer  v.  Gloversville,  27  Misc.  669, 
59  N.  Y.  Supp.  559,  a  town  road  on  which 
the  plaintiff's  premises  abutted  was  in- 
cluded in  a  municipal  corporation.  Under 
the  law  of  this  state,  the  owner  of  premises 
abutting  upon  a  town  highway  was  entitled 
to  no  compensation  for  a  change  of  grade. 
A  provision  in  the  municipal  charter  was 
to  the  effect  that  when  the  grade  of  any 
street  had  been  established  and  a  record 
made  thereof,  and  such  street  or  part  there- 
of graded  accordingly,  such  grade  should 
not  be  changed  except  upon  certain  condi- 
tions unless  compensation  be  made  to  the 
owners  of  the  property  injured  by  the  re- 
grading.  The  new  grade  was  established  by 
the  municipality  as  soon  after  its  inclu- 
sion in  the  corporation  as  the  needs  of  the 
locality  demanded,  and  it  was  held  that 
under  the  charter  provision  above  mentioned 
there  was  no  liability  for  such  change. 

The  rule  announced  in  Gebnebt  v.  Louis- 

vnxE  is  approved  in  Erlanger  v.  Cody,  

Ky.  — ,  166  S.  W.  202,  where  a  macadam- 
ized public  highway  of  many  years'  exist- 
ence was  included  within  the  limits  of  a 
town  upon  its  incorporation.  In  this  case, 
however,  the  municipality  had  established 
the  grade  for  making  sidewalks,  and  the 
establishment  of  this  grade  was  held  to  be 
such  an  establishment  of  the  grade  of  the 
highway  as  to  render  the  municipality  liable 
for  a  subsequent  change  therefrom. 
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son  of  th<  establishment  of  the  grade  of  the 
street.  In  Owensboro  v.  Hope,  128  Ky.  624, 
16  L.RJ^.(N.S.)  996,  108  S.  W.  873,  it  was 
held  that  a  lot  owner  is  not  entitled  to  re- 
cover from  a  city  for  consequential  dam- 
ages to  a  lot  adjacent  to  a  street  because  of 
the  establishment  of  the  original  grade  of 
the  street,  when  not  done  negligently.  That 
case  was  followed  in  Owensboro  t.  Singleton, 
33  Ky.  L.  Rep.  776,  111  S.  W.  284,  and  Phil- 
pot  y.  Tompkinsville,  148  Ky.  611,  146  S. 
W.  1093.  But  it  is  insisted  that  these  cases 
do  not  control  here,  because  they  rest  upon 
the  ground  that,  where  a  street  is  dedicated 
or  acquired  by  condemnation,  it  is  implied 
that  it  may  be  graded  so  far  as  necessary  to 
fit  it  for  the  intended  purposes,  and  that  it 
must  be  presumed  that  the  injury  to  the 
property  from  the  grading  was  considered 
at  the  time  the  right  of  way  was  acquired 
either  by  the  dedicator  or  by  the  injury  in 
fixing  the  damages.  It  is  insisted  that,  the 
grade  of  the  highway  having  been  fixed 
once  by  the  fiscal  court,  it  could  not  there- 
after be  changed  by  the  county  authorities 
without  compensating  the  owner  for  such 
incidental  damages  as  she  sustained  (Lay- 
man V.  Beeler,  113  Ky.  221,  67  S.  W.  996; 
Moore  v.  Lawrence  County,  143  Ky.  460, 
136  S.  W.  1031),  and  that  the  city,  having 
succeeded  to  the  rights  of  the  county,  is 
equally  without  power  to  change  the  grade 
of  the  street  without  compensating  the 
owner  for  the  damages  sustained.  But  the 
mistake  in  this  argument  is  in  assuming 
that  the  city  simply  succeeds  to  the  rights 
of  the  county.  The  city  derives  its  power 
from  the  commonwealth,  and  it  is  not  lim- 
ited to  the  rights  possessed  by  the  county. 
While  it  is  true  that  the  precise  reason 
assigned  for  the  decision  in  Owensboro  v. 
Hope,  does  not  apply  here,  similar  princi- 
ples do  apply. 

The  legislature  of  the  state  has  power  to 
define  what  shall  be  urban  property  and 
what  shall  be  county  property.  It  has  the 
power  to  define  the  limits  of  the  cities  and 
towns  of  the  commonwealth.  All  persons 
hold  their  property  subject  to  this  power  of 
the  legislature  to  include  it  within  the 
boundary  of  a  city  when  the  public  necessity 
so  requires.  City  property  is  subject  to 
burdens  and  enjoys  benefits  not  possessed  by 
country  property.  The  including  in  a  city 
of  property  which  has  theretofore  been  with- 
out the  city  is  the  act  of  the  state. 

When  property  is  thus  included  in  a  city, 
it  stands  just  as  any  other  property  within 
the  city.  The  public  highway  becomes  ipso 
facto  a  street  of  the  city.  Louisville  v.  Hall, 
28  Ky.  L.  Rep.  1064,  91  S.  W.  1133.  The 
construction  of  a  street  upon  such  a  high- 
way is  not  a  reconstruction  of  it,  but  an 
original  construction,  and  the  property 
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owner  is  liable  for  the  cost.  McHenry  t. 
Selvage,  99  Ky.  232,  35  S.  W.  645;  Sparks 
V.  Barber  Asphalt  Par.  Co.  129  Ky.  769, 
22  L.R.A.(N.S.)  877,  130  Am.  St.  Rep.  492, 
112  S.  W.  830.  The  construction  of  the 
street  is  one  of  the  incidents  to  the  includ- 
ing of  the  property  within  the  city  limits, 
and  is  one  of  the  burdens  which  the  state 
places  upon  the  city  in  establishing  its 
boundaries  so  as  to  include  the  property. 
The  city  does  not  succeed  merely  to  the 
rights  of  the  county  in  the  highway,  but  it 
holds  the  highway  under  the  authority  of 
the  state  just  as  it  holds  any  other  street, 
and  with  all  the  powers  over  it  and  rights  in 
it  which  it  may  exercise  as  to  its  other 
streets.  Danville  v.  Fiscal  Ct.  106  Ky.  608, 
61  S.  W.  157. 

All  purchasers  of  suburban  property  in 
the  vicinity  of  a  growing  city  purchase  with 
the  knowledge  that,  as  the  city  grows,  the 
property  may  be  taken  into  the  city.  The 
increased  price  which  the  property  will 
then  bring  is  often  the  inducement  for  the 
purchase.  Country  property  is  sold  by  the 
acre,  city  property  by  the  front  foot.  They 
also  know  there  are  burdens  which  city 
property  must  bear,  but  which  are  not 
borne  by  country  property.  One  of  these 
burdens  is  the  cost  of  converting  the  country 
highway  into  a  city  street.  They  cannot 
complain  that  this  cost  is  assessed  against 
their  property,  although  it  would  have  been 
exempt  from  such  a  charge  had  it  not  Heen 
taken  into  the  city.  The  fixing  of  the 
grade  is  a  necessary  incident  to  the  proper 
construction  of  the  street,  and  they  can  no 
more  complain  of  the  grade  being  fixed  than 
of  the  street  being  constructed.  Both  are 
necessarily  incidental  to  the  conversion  of 
the  property  from  country  property  into 
city  property.  As  all  property  is  held  sub- 
ject to  the  police  powers  of  the  state  to 
include  it  in  a  city  when  the  public  good 
so  requires,  no  owner  has  ground  of  com* 
plaint  that  his  property  is  properly  taken 
into  the  city,  and  he  must  take  the  benefits 
with  the  burdens.  The  burden  of  the  grad- 
ing of  the  street  rests  on  the  same  ground  as 
the  burden  of  constructing  the  street,  and 
he  can  no  more  recover  damages  of  the  city 
for  one  than  the  other. 

One  who  buys  property  in  the  vicinity  of 
a  city,  adjacent  to  a  highway,  must  know 
that  if  the  land  is  taken  in  the  city  the  high- 
way will  become  ipso  facto  a  city  street; 
and  he  must  know  that  when  it  becomes  a 
part  of  the  street  system  of  the  city  it  must 
be  given  a  grade  to  conform  with  the  other 
streets  and  the  necessities  of  city  traveL 
He  buys  his  property  with  notice  that  these 
things  may  be  done.  When  the  land  covered 
by  the  highway  was  dedicated  as  a  county 
highway,  it  was  so  dedicated  with  the  knowl- 
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edge  that,  if  the  highway  was  taken  into 
the  city,  it  would  become  a  city  street  and 
be  subject  to  all  the  Incidents  of  any  other 
street.  No  new  servitude  has  therefore  been 
imposed.  All  that  has  happened  was  within 
the  reasonable  contemplation  of  the  parties 
when  their  rights  were  acquired.  The  city 
is  therefore  not  liable  to  appellant  for  es- 
tablishing the  grade  of  the  street.  There  is 
no  charge  that  the  work  was  done  negligent- 
ly. In  Henderson  y.  McClain,  102  Ky.  408, 
39  L.R.A.  349,  43  S.  W.  700,  the  court  ex- 
pressly rcserred  the  question  whether  dam- 
ages could  be  recovered  upon  the  original 
establishment  of  the  grade  of  a  street;  that 
question  not  being  presented  by  the  record. 
In  Louisville  v.  Hegan,  20  Ky.  L.  Rep.  1532, 
49  S.  W.  532,  the  facts  were  similar  to  Hen- 
derson y.  McGlain,  and  the  ruling  in  that 
case  was  followed.  In  McHenry  v.  Sel- 
vage, 99  Ky.  232,  35  S.  W.  645,  the  question 
was  not  presented  by  the  record  or  before 
the  court. 
Judgment  affirmed. 
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HATTIE  N.  B.  DUSBIBER,  Appt., 

V. 

FLORENCE  A.  MELVILLE  et  al. 
(—  Mich.  — ,  146  N.  W.  208.) 

Will   —   conditional   beqnest   —   living 

apart  from  hnsband. 

A  condition  in  a  bequest  to  a  woman  who, 
at  the  time  of  making  the  will,  was  living 
apart  from  her  husband,  that  she  should 
have  the  money  in  case  she  was  compelled 
to  live  apart  from  him,  and  support  her- 
self, to  be  paid  as  soon  as  the  executor 
shall  be  convinced  that  it  is  impossible  for 
her  to  live  with  her  husband,  is  reasonable, 
and  not  void  on  the  ground  of  public  policy 
as  an  inducement  to  destroy  tne  marriage 
relation. 

(March  26,  1914.) 

APPEAL  by  complainant  from  a  decre^ 
of    the    Cireuit    Court    for    Saginaw 
County  in  favor  of  defendants  in  a  suit 
for  the  construction  of  the  will  of  Thomas 
£.   Briggs,   Deceased.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  F.  Penfeld,  for  appellant: 
Hie  paragraph   of   the  will   to  be  con- 
stmed  constitutes  a  condition  precedent,  is 

Note.  — *  The  point  involved  in  the  above 
case  is  discussed  in  a  note  to  Re  Gunning, 
49  L.R.A.(N.S.)  637.  Since  the  prepara- 
tion of  that  note  no  other  decisions  have 
been  reported. 
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illegal  and  void,  and  the  performance  of 
the  condition  was  the  soIp  motive  for 
testator's  making  the  bequest,  which,  being 
illegal,  entirely  defeats  the  bequest  made 
to  her  "strictly  on  this  condition." 

Burdis  v.  Burdis,  96  Va.  81,  70  Am.  St. 
Rep.  827,  30  S.  E.,  462;  Bigelow,  Wills, 
Student  Series,  p.  2*44;  Scott  v.  West,  63 
Wis.  666,  24  N.  W.  161,  26  N.  W.  18; 
29  Am.  k  £ng.  Enc  Law,  p.  546. 

The  condition  in  the  will  the  law  will 
always  and  without  regard  to  circum- 
stances defeat,  as  contrary  to  public  policy, 
immoral,  and  therefore  illegal. 

Wren  t.  Bradley,  2  De  G.  ft  S.  49,  17 
L.  J.  Ch.  N.  S.  172,  12  Jur.  168;  Tennant 
V.  Braie,  Tothill,  77;  Brown  v.  Peck,  1 
Eden,  140;  O'Brien  r.  Barkley,  28  N.  Y. 
Supp.  1050;  Conrad  v.  Long,  33  Mich.  79; 
Born  V.  Horstmann,  80  Cal.  452,  6  L.RJ^. 
577,  22  Pac.  169,  838;  Thayer  v.  Spear,  68 
Vt.  327,  2  Atl.  161. 

The  condition  being  immoral,  against 
public  policy,  and  a  restraint  upon  mar- 
riage, and  for  that  reason  impossible  of 
performance,  the  gift  will  fail. 

Rood,  Wills,  212;  Woerner,  Am.  Law  of 
Administration,  §  440,  p.  963;  Coppage  t. 
Alexander,  2  B. .  Mon.  313,  38  Am.  Dec. 
160;  Nunnery  v.  Carter,  68  N.  C.  (6  Jones 
£q.)  370,  78  Am.  Dec.  231,  and  note; 
Lefler  t.  Rowland,  62  N.  C.  (Phill.  Eq.) 
143;  Priestley  v.  Holgate,  3  Kay  A  J.  286, 
26  L.  J.  Ch.  N.  S.  448,  3  Jur.  N.  S.  486, 
5  Week.  Rep.  446;  Johnson  r.  Warren, 
74  Mich.  497,  42  N.  W.  74;  Pearl  v.  Lock- 
wood,  123  Mich.  142,  81  N.  W.  1087; 
Bullard  ▼.  Shirley,  163  Mass.  669,  12 
L.R.A.  110,  27  N.  E.  766;  Lynch  v.  Melton, 
150  N.  C.  605,  27  L.R.A.(N.S.)  687,  64 
S.  E.  497. 

Messrs.  L.  E.  Bradt  in  propria  persona, 
and  J.  A.  Harris,  for  Florence  A.  Melville: 

If  the  condition  in  the  clause  of  the  will 
giving  the  legacy  to  Mrs.  Melville  is  void 
on  the  ground  of  public  policy  the  legatee 
takes  an  estate  clear  of  conditions. 

Conrad  v.  Long,  33  Mich.  78;  Randall  v. 
Randall,  37  Mich.  663. 

A  contract  by  a  third  person  to  support 
a  married  woman  is  valid  when  it  is  not 
given,  nor  has  any  tendency,  to  cause  a 
separation  between  her  and  her  husband. 

Greenhood,  Pub.  Pol.  p.  483;  Farnum  v. 
Bartlett»  62  Me.  670;  Ransdell  t.  Boston, 
172  lU.  439,  43  L.RA..  626,  60  N.  E.  HI. 

The  oo&dition  was  not  void. 

Born  y.  Horstmann,  80  Cal.  462,  6  L JI.A. 
677,  22  Pac.  169,  338;  Thayer  v.  Spear,  68 
Vt.  327,  2  Atl.  161;  2  Pom.  Eq.  Jur. 
§  933;  Scott  v.  Tyler,  2  Bro.  Ch.  432, 
Dick.  712,  2  White  &  T.  Lead.  Cas.  in  Eq. 
144. 
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Bird,  Jn  delivered  the  opinion  of  the 
court : 

After  the  death  of  Thomas  E.  Briggs, 
of  Saginaw,  his  last  will  and  testament 
was  found  to  be  in  the  following  form: 

"I,  Thomas  F.  Briggs,  of  the  city  of 
Saginaw,  Michigan,  being  of  sound  and  dis- 
posing mind  and  memory,  do  make,  publish, 
and  declare  this  as  and  for  my  last  will 
and  testament,  hereby  revoking  all  former 
wills  by  me  at  any  time  heretofore  made. 

"My  will  is  that  all  my  just  debts  and  fu- 
neral expenses  shall  be  paid  out  of  my  es- 
tate as  soon  after  my  decease  as  shall  by 
my  executor  hereinafter  named  be  found 
convenient. 

"I  understand  that  Florence  A.  Melville, 
of  Saginaw,  Michigan,  has  been  compelled 
by  the  extreme  cruelty  of  her  husband,  to 
leave  her  home  and  that  she  cannot  live 
with  him  because  of  his  cruelty  toward  her. 
Now,  my  will  is,  that  in  case  she  shall  be 
compelled  to  live  apart  from  her  said 
husband,  Frederick  Melville,  and  shall  have 
to  support  herself,  that  I  give,  devise,  and 
bequeath  to  her,  the  said  Florence  A.  Mel- 
ville, the  sum  of  $2,000,  to  be  paid  to  her 
by  my  executor,  out  of  my  estate,  as  soon 
as  executor  shall  be  convinced  that  it  is 
impossible  for  the  said  Florence  A.  Melville 
to  live  with  her  husband,  Frederick  Mel- 
ville; said  payment  of  said  $2,000  shall 
be  in  lawful  money  of  the  United  States 
of  America. 

"I  give,  devise,  and  bequeath  to  my  sister 
Hattie  Nora  Bell  Dusbiber,  of  Hamilton, 
Ohio,  all  of  the  rest  and  residue  of  my  es- 
tate, real,  personal,  and  mixed,  of  which  I 
shall  die  seised  and  possessed,  or  to  which 
I  shall  be  entitled  at  my  decease,  to  have 
and  to  hold  the  same  forever. 

"And  lastly,  I  do  nominate  and  appoint 
Lincoln  E.  Bradt  to  be  the  executor  of  this, 
my  last  will  and  testament." 

The  parties  in  interest  cannot  agree  as 
to  the  construction  which  should  be  given 
to  the  clause  in  the  will  defining  the  condi- 
tional legacy  to  Florence  A.  Melville.  To 
secure  a  judicial  construction  of  that 
clause,  this  bill  was  filed.  The  testator  was 
a  bachelor,  and  he  left  an  estate  of  the 
value  of  $6,000.  It  appears  that  he  and 
Mrs.  Melville  were  very  friendly,  and  were 
in  each  other's  company  a  great  deal  during 
the  last  two  or  three  years  of  his  life.  The 
interest  which  they  manifested  in  each 
other,  without  doubt,  led  to  the  trouble 
between  Mrs.  Melville  and  her  husband,  and 
later  to  divorce  proceedings,  which  were 
pending  at  the  time  of  testator's  death.  The 
will  was  executed  only  a  few  days  prior  to 
his  death. 

It  is  contended  by  complainant,  the  sister 
of  testator,  that  the  condition  annexed  to 
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the  gift  is  void  on  the  ground  of  public 
policy,  because  it  offers  an  inducement  to 
Mrs.  Melville  to  live  separate  and  apart 
from  her  husband.  The  position  of  the  de- 
fendant is  that  the  condition  is  a  reason- 
able one,  and  therefore  valid,  but  that,  in 
the  event  the  condition  is  found  to  be  void, 
Mrs.  Melville  would  then  take  the  legacy 
free  and  clear  of  the  condition.  The  chan- 
cellor who  heard  the  case  came  to  the  con- 
clusion that  the  condition  was  a  reasonable 
one,  and  upheld  the  validity  of  the  pro- 
vision. 

The  legacy  with  which  we  have  to  deal 
does  not  vest  under  the  terms  of  the  will 
until  the  executor  determines  that  the  lega- 
tee cannot  live  with  her  husband;  it  is 
therefore  a  condition  precedent.  It  appears 
to  be  pretty  well  settled  by  the  authorities 
that,  where  a  condition  precedent  is  an- 
nexed to  a  gift  of  personal  property  which 
prohibits  marriage  absolutely  or  unreason- 
ably, the  condition  is  void,  and  the  legacy 
becomes  absolute  in  like  manner  as  if  no 
condition  were  attached.  1  Story,  £q.  Jur. 
§280;  2  Pom.  Eq.  Jur.  §  933. 

It  will  be  noted  that  this  rule  is  unlike 
the  one  which  applies  to  devises  of  n^al 
estate  which  impose  conditions  precedent. 
Conant  v.  Stone,  176  Mich.  664,  143  N.  W. 
39. 

It  also  appears  to  be  settled  by  the 
more  recent  authorities  that,  where  a  con- 
dition precedent  is  annexed  to  a  bequest  of 
personal  property,  and  imposes  only  a  par- 
tial and  reasonable  restraint  upon  the  mar- 
riage of  the  legatee,  and  there  is  a  bequest 
over,  the  condition  is  valid.  2  Pom.  Eq. 
Jur.  §  933;  1  Story  Eq.  Jur.  §  280; 
Phillips  V.  Ferguson,  85  Va.  609,  1  L.R.A. 
837,  17  Am.  St.  Rep.  78,  8  S.  E.  241; 
Ransdell  v.  Boston,  172  111.  439,  43  L.RJV.. 
526,  60  N.  E.  Ill;  Born  v.  Horstmann, 
80  Cal.  452,  5  L.R.A.  677,  22  Pac.  169,  338. 

The  question  is  therefore  presented  as  to 
whether  the  condition  imposed  on  the  legacy 
to  Mrs.  Melville  is  a  reasonable  one.  The 
testator,  knowing  that  the  inevitable  was 
near,  made  this  provision  for  Mrs.  Melville 
only  eight  days  before  he  passed  away.  At 
the  time  he  made  the  will  he  was  cognizant 
of  the  fact  she  was  living  separate  from  her 
husband,  and  that  she  had  begun  divorce 
proceedings  against  him.  It  is  not  un- 
reasonable to  suppose  that  he  felt  that  he 
owed  her  some  duty  to  provide  for  her  if 
she  could  not  live  wi^h  her  husband  after 
he  was  gone.  If  she  could  and  did  live 
with  him  again,  she  would  be  provided  for, 
and  would  be  in  no  need  of  his  bounty.  If 
she  could  not,  she  would  then  need  the 
.legacy  which  he  gave  to  her.  Considered 
from  this  viewpoint,  I  am  impressed,  that 
the  condition  is  not  an  unreasguable  one. 
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especially  m  view  of  fact  that  she  is  not 
to  be  the  judge  as  to  whether  she  can  live 
with  her  husband,  but  that  determination 
lies  with  the  executor.  She  might  decide 
that  she  could  not;  but  that  would  not 
entitle  her  to  the  legacy.  The  executor 
might  conclude  otherwise,  and,  if  he  did, 
sne  could  not  get  it,  even  though  she  actual- 
ly lived  away  from  her  husband.  Had  she 
Iieen  made  ^e  judge  instead  of  the  exec- 
utor, it  would  present  a  somewhat  dilTerent 
case.  This  view  of  the  condition  is  support- 
ed by  the  cases  of  Ransdell  v.  Boston,  and 
Bom  V.  Hors^mann,  supra. 

I  am  of  the  opinion  that  the  chancellor 
reached  the  right  conclusion,  and  the  decree 
will  be  affirmed.  Defendants  will  receive 
their  costs  in  this  court.  .     ^.    . 


MONTANA  SUPRISME:  COURT. 

T.  J.  HARRINGTON,  Admr.,  etc.,  of  James 
Kelly,  Deceased,  Respt., 

V. 

BUTTE  MINER  COMPANY  et  al.,  Appts. 

and 
CHARLES  C.  COHAN. 

(48  Mont.  550,  139  Pac.  451.) 

Appeal  —  granting  motion  for  new  trial 
^  grounds. 

1.  The  granting  of  a  motion  for  new 
trial  will  not  be  upheld  upon  a  ground  other 
than  that  specified  by  the  court,  if  counsel 
points  out  no  other  prejudicial  error  in  the 


record  but  leaves  the  court  to.  find  one  if 
it  exists. 

Libel  ^  duty  of  jury  to  follow  instruc- 
tions. 

2.  Where,  under  the  Constitution,  the 
jury,  under  tlie  direction  of  the  court,  are 
to  determine  the  law  and  the  facts  in  actions 
for  libel,  a  new  trial  cannot  be  granted  be- 
cause of  the  refusal  of  the  jury  to  follow  an 
instruction  that  the  matter  complained  of 
is  libelous  per  se. 

(February  27,  3914.) 

APPEAL  by  defendants  Butte  Miner  Com- 
pany et  al.  from  an  order  of  the  Dis- 
trict Court  for  Silver  Bow  County  granting 
a  new  trial  in  an  action  brought  to  recover 
damages  for  an  alleged  libel.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  F.  Shelton,  Fred  J. 
Furman,  A.  J.  Verheyen,  and  M.  P.  Gil- 
christ, for  appellants: 

The  deatu  of  Mr.  Kelly,  before  judgment 
in  his  favor,  abates  the  action  unless  saved 
by  statutory  provision. 

Comegys  v.  Vasse,  1  Pet.  193,  7  L.  ed. 
108;  Zabriskie  v.  Smith,  13  N.  Y.  322, 
64  Am.  Dec.  551;  Tufts  v.  Matthews,  10 
Fed.  609;  Morenus  v.  Crawford,  51  Hun, 
89,  5  N.  Y.  Supp.  463;  Robinson  v.  Covers, 
66  Hun,  662,  20  N.  Y.  Supp.  571;  People 
ex  rel.  Stanton  v.  Tioga,  19  Wend.  73; 
Selden  v.  Illinois  Trust  &  Sav.  Bank,  239 
111.  67,  103  Am.  St.  Rep.  180,  87  N.  E. 
860;  1  Cyc.  49;  37  Cyc.  626;  Gibson  v. 
Gibson,    43    Wis.    23,    28    Am.    Rep.    527 ; 


Note.  —  Effect  of  provision  that  jury 
shall  determine  the  lato  and  the  facta 
in  libel  cases. 

This  note  supplements  the  one  appended 
to  Oakes  v.  State,  33  L.R.A.(N.S.)  207, 
where  the  earlier  cases  are  collected.  See 
also  Diener  v.  Star-Chronicle  Pub.  Co.  33 
L.R.A.(N.S.)   216. 

The  constitutional  provision  that  the  jury 
in  libel  cases  shall  determine  the  law  and 
the  facts  does  not  eliminate  the  require- 
ments that  the  issues  be  made  up  and  the 
same  procedure  followed  as  in  the  other 
cases,  and  that  the  rules  of  evidence  be 
likewise  followed.  Meeker  v.  Post  Printing 
&  Pub.  Co.  —  Colo.  — ,  135  Pac.  457. 

The  constitutional  provision  of  Missouri 
is  that  the  jury  are  to  determine  the  law  of 
libel  "under  the  directions  of  the  court," 
and  in  Patterson  v.  Evans,  —  Mo.  — ,  162 
S.  W.  179,  it  was  held  that  the  provision 
does  not  preclude  the  court  from  advising 
the  jury  as  to  what,  under  the  law,  is  libel- 
ous, but  it  is  better  to  include  in  an  instruc- 
tion of  this  kind  the  qualification  as  to  the 
jury's  right  to  determine  for  themselves  the 
law,  though  it  docs  not  follow  that  such 
qualification  must  in  all  cases  appear  in 
each  instruction  in  which  the  court  tells 
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the  jury  what  the  general  law  of  libel  is, 
and  what  their  duty  is  under  it.  Where 
the  instructions  taken  as  a  whole  could  not 
have  mislead  the  jury  as  to  their  power, 
they  are  sufficient  in  that  respect. 

Under  this  constitutional  provision  it  is 
the  province  of  jury,  under  the  instructions 
of  the  court,  to  construe  the  publication 
charged  to  be  libelous.  Cook  v.  Globe  Print- 
ing Co.  227  Mo.  471,  127  S.  W.  332. 

The  court  can  direct  a  nonsuit  but  can- 
not force  a  verdict  for  plaintiff.  Kerone  v. 
Block,  144  Mo.  App.  575,  129  S.  W.  43; 
Patterson  v.  Evans,  supra. 

In  State  v.  Tolley,  23  N.  D.  284,  136  N.  W. 
784,  it  was  held  that  a  constitutional  pro- 
vision that  in  all  civil  and  criminal  libel 
trials  "the  jury  shall  have  the  same  power 
of  giving  a  general  verdict  as  in  other 
cases;  and  in  all  indictments  or  informa- 
tions for  libels  the  jury  shall  have  the 
right  to  determine  the  law  and  the  facts 
under  the  direction  of  the  court  as  in  other 
cases,"  does  not  make  the  jurors  the  judges 
of  the  law,  but  merely  gives  them  the  right 
to  render  a  general  verdict  upon  the  whole 
case,  and  prevents  the  court  from  requiring 
them  to  return  a  special  verdict  upon  the 
facts.  R.  L.  S. 
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IngersoU  t.  Gourley,  72  Wash.  462,  130 
Pac.   743. 

The  question  of  libel  or  no  libel  is  a 
matter  to  be  determined  by  the  jury. 

Duncan  v.  Williams,  107  Mo.  App.  539, 
81  S.  W.  1176;  Sands  v.  G.  W.  Marquardt 
9l  Sons,  113  Mo.  App.  490,  87  S.  W.  1011; 
Heller  v,  Pulitzer  Pub.  Co.  153  Mo.  205, 
54  S.  W.  457;  State  v.  Armstrong,  106 
Mo.  395,  13  L.R.A.  419,  27  Am.  St.  Rep. 
361,  16  S.  W.  604;  Arnold  ▼.  Jewett,  125 
Mo.  241,  28  S.  W.  614;  State  v.  Powell, 
66  Mo.  App.  609;  Benton  y.  State,  59  N.  J. 
L.  551,  36  Atl.  1041;  Haynes  v.  Spokane 
Chronicle  Pub.  Co.  11  Wash.  503,  39  Pac. 
069;  Hazy  ▼.  Woitke,  23  Colo.  566,  48 
Pac.  1048;  Ukman  y.  Daily  Record  Co.  389 
Mo.  378,  88  S.  W.  60;  13  Am.  Eng.  Enc. 
Law,  381 ;  Murray  y.  Heinze,  17  Mont.  365, 
42  Pac.  1057,  43  Pac.  714;  King  v.  Lincoln, 
26  Mont.  161,  66  Pac.  836;  Allen  y.  Bear 
Creek  Coal  Co.  43  Mont.  289,  115  Pac.  673. 

Messrs.  D.  M.  Kelly  and  Canning  A 
Geagan  for  respondent. 

Uolloway,  J.,  delivered  the  opinion  of 
the  court : 

Action  for  damages  for  libel.  Upon  the 
trial  of  this  cause,  at  the  instance  of  the 
plaintiff,  the  court  gave  instruction  No.  2, 
as  follows:  "You  are  instructed  that  the 
article  complained  of  in  this  action  is  libel- 
ous in  itself,  and,  under  the  law  and  the 
evidence,  you  should  find  for  the  plaintiff 
and  against  the  defendants,  Butte  Miner 
Company  and  J.  Lawrence  Dobell,  and 
award  him  such  damages  as,  in  your  judg- 
ment, are  just  and  fair  under  the  circum- 
stances." Notwithstanding  this  direction, 
the  jury  returned  a  general  verdict  in 
favor  of  the  company  and  Mr.  Dobell. 
Plaintiff  moved  for  a  new  trial  upon  three 
grounds:  Insufficiency  of  the  evidence,  that 
the  verdict  is  against  law,  and  error  in  law 
occurring  at  the  trial.  The  motion  was  sus- 
tained, and  a  new  trial  granted  in  an  order 
as  follows:  'This  day  the  motion  of  the 
plaintiff  for  a  new  trial  herein  is  by  the 
court  granted,  solely  and  entirely  upon  the 
single  ground  presented  to  this  court  that 
the  jury  disregarded  and  refused  to  obey 
the  instruction  of  the  court  to  find  a  ver- 
dict for  the  plaintiff."  The  appeal  is  from 
that  order. 

Counsel  for  responde.it  in  their  brief  sug- 
gest that  the  ordei;  should  be  upheld,  if  it 
can  be  done  upon  any  ground  of  the  motion. 
That  rule,  however,  applies  only  to  a  case 
where  the  order  is  a  general  one,  not  dis- 
closing the  particular  ground  upon  which 
the  court  acted,  or  to  a  case  where  counsel 
have  invoked  the  provisions  of  the  act  for 
the  compensation  of  errors  (§  7118,  ^ev. 
Codes).  In  this  instance  counsel  did  not 
except  to  the  order  of  the  trial  courts 
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which,  in  effect,  overruled  their  motion 
upon  every  other  ground  save  the  one  des- 
ignated in  the  order.  But,  assuming  coun- 
sel's position  to  be  correct,  they  do  not 
indicate  to  ua  any  error  in  the  record 
claimed  by  them  to  be  prejudicial  to  the 
plaintiff,  other  than  the  one  upon  which 
the  trial  court  acted,  and  they  cannot  ex- 
pect the  members  of  this  court  to  go 
through  a  record  of  more  than  600  pages 
in  a  microscopic  search  for  some  error 
which  they  do  not  suggest  exists  there. 

The  one  question  before  us  is:  Were  the 
jurors  bound  by  the  trial  court's  instruc- 
tion No.  27  In  Murray  v.  Heinze,  17 
Mont.  353,  42  Pac.  1057,  43  Pac.  714,  this 
court  held  that  in  all  cases,  except  libel, 
the  jury  are  bound  by  the  instructions  of 
the  court,  and  a  verdict  in  disregard  of 
them  will  be  set  aside  as  against  law.  That 
decision  has  been  affirmed,  repeatedly,  and 
if  in  any  given  instance  the  exception  noted 
above  has  been  omitted  in  the  statement  of 
the  rule,  it  was  mere  oversight.  There 
has  never  been  any  intention  on  the  part 
of  the  court  to  modify  the  rule  as  there  ex- 
pressed; so  that,  in  the  investigation  of  the 
question  before  us,  we  are  not  embarrassed 
by  any  conflicting  statements  heretofore 
made  by  this  court;  indeed,  the  question 
has  never  been  presented  directly  before 
this.  In  Paxton  v.  Woodward,  31  Mont. 
195,  107  Am.  St.  Rep.  416,  78  Pac.  215.  3 
Ann.  Cas.  546,  it  was  suggested,  but  de- 
cision was  reserved,  as  the  question  was 
not  so  directly  involved  that  its  determina- 
tion was  necessary  to  the  proper'  disposi- 
tion of  the  appeals  in  that  case. 

Section  10  of  article  3  of  the  Constitu- 
tion of  Montana  contains  this  provision: 
In  all  suits  and  prosecutions  for  libel,  the 
truth  thereof  may  be  given  in  evidence; 
and  the  jury,  under  the  direction  of  the 
court,  shall  determine  the  law  and  the 
facts."  In  its  general  scope,  it  is  not 
new  to  the  law.  Prior  to  1792,  the  law  of 
libel  in  England  was  in  an  unsatisfactory, 
if  not  uncertain,  state,  and,  for  the  purpose 
of  setting  at  rest  all  questions  as  to  the 
province  of  the  jury  in  the  trial  of  a  libel 
case,  the  Parliament  passed  what  is  known 
as  the  Fox  libel  act,  entitled  "An  act  to 
remove  doubts  respecting  the  functions  of 
juries  in  cases  of  libel"  (32  Geo.  ITT.  chap. 
60).  The  act  was  by  its  terms  made  ap- 
plicable only  to  criminal  libels.  It  pro- 
vides that  the  trial  court  shall  give  the 
jury  instructions  aa  in  other  criminul  cas- 
es, but  that  the  jurors  may  determine  for 
themselves  the  question  of  libel  or  no  libel. 
The  act  will  be  found  in  its  entirety  in 
Odgers  on  Libel  &  Slander,  2d  ed.  p.  710. 

In  Capital  k  C.  Ban :  v.  Henty,-  L.  H.  7 
App.  Cas.   741,  the  judicial  committee  of 
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the  privy  council,  considering  the  effect  of 
the  Fox  act  upon  the  practice  in  England, 
said:  "Since  Fox's  act  at  least,  however 
the  law  may  have  heen  before,  the  prosecu- 
tor or  plaintiff  must  also  satisfy  a  jury 
that  the  words  are  such,  and  so  published, 
aa  to  convey  the  libelous  imputation.  If 
the  defendant  can  get  either  the  court  or 
the  jury  to  be  in  his  favor,  he  succeeds. 
The  prosecutor,  or  plaintiff,  cannot  succeed 
unless  he  gets  both  the  court  and  the 
jury  to  decide  for  him." 

In  Ogders  on  Libel  k  Slander,  2d  ed.  p. 
604,  the  proceeding  in  the  trial  of  a  crim- 
inal libel  after  the  enactment  of  the  Fox 
act  is  tersely  stated  as  follows:  "The 
judge,  of  course,  may  still  direct  the  jury 
on  any  point  of  ^aw,  stating  his  own  opin- 
ion thereon,  if  he  thinks  fit;  but  the  ques- 
tion of  libel  or  no  libel  must  ultimately  be 
decided  by  the  jury." 

Commenting  upon  the  practice  in  Eng- 
land before  the  passage  of  the  Fox  act,  un- 
der which  the  courts  reserved  to  themselves 
the  right  to  determine  the  question  of  libel 
or  no  libel,  Judge  Cooley  in  his  Principles 
of  Constitutional  Law,  292,  says:  "This 
doctrine  was  overruled  by  statute  in  Eng- 
land, and  the  jury  are  now  permitted  to 
judge  of  the  whole  case,  and  to  decide,  not 
merely  upon  the  responsibility  of  the  pub- 
lication, but  upon  the  animus  with  which 
it  was  made,  and  whether  within  the  rules 
of  law  the  publication  is  libelous.  The  in- 
structions of  the  judge  upon  the  law  be- 
come under  this  rule  advisory  merely,  and 
the  jury  may  disregard  them  if  their  judg- 
ment is  not  convinced." 

That  these  authorities  correctly  inter- 
pret the  statutory  law  of  libel  in  England 
would  seem  to  be  beyond  controversy. 

Early  in  the  history  of  this  country,  like 
provisions,  applicable  only  to  criminal  pros- 
ecutions for  libel,  were  enacted.  Most  of 
them  have  found  expression  in  state  Con- 
stitutions. For  instance,  in  Alabama  the 
Constitution  (art.  1,  §  13)  provides  "that 
in  all  indictments  for  libel,  the  jury  shall 
have  the  right  to  determine  the  law  and 
the  facts,  under  the  direction  of  the  court," 
and  a  like  provision  is  found  in  Arkansas, 
California,  Connecticut,  Delaware,  Ken- 
tucky, Maine,  Michigan,  Mississippi,  New 
Jersey,  New  York,  North  Dakota,  Pennsyl- 
vania, South  Carolina,  Tennessee,  Texas, 
and  Wisconsin,  and  in  the  statute  law  of 
Iowa  and  Elansas.  In  every  instance,  how- 
ever, it  is  limited  to  criminal  libels. 

Upon  the  question  before  us,  it  is  idle  to 
cite  cases  from  states  which  have  no  pro- 
vision of  Constitution  or  law  respecting 
the  functions  of  a  jury  in  the  trial  of  a 
libel  case.  In  the  absence  of  any  such  pro- 
vision, the  general  rule  that  the  court's  in- 
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structions  are  binding  upon  the  jury  wouU 
prevail  (Gregory  v.  Atkins,  42  Vt.  237); 
and  this  would  be  the  rule  also  in  the  trial 
of  civil  cases  for  libel  in  the  states  enumer- 
ated above,  where  the  provision  is  limited 
to  criminal  libels.  But  a  decision  from 
any  one  of  those  states  in  a  criminal  pros- 
ecution is  a  precedent  and  valuable,  to  the 
extent  that  the  reasoning  of  the  court  ap- 
peals to  us,  and  indicates  the  general  view 
as  to  the  purpose  of  a  provision  of  this 
character. 

The  Constitution  of  California  provides: 
"In  all  criminal  prosecutions  for  libels, 
.  .  .  the  jury  shall  have  the  right  to  de- 
termine the  law  and  the  fact."  In  People 
V.  Seeley,  139  Cal.  118,  72  Pac.  834,  the 
court  said:  "This  provision  in  the  Consti- 
tution is  contained  in  nearly  all  the  state 
Constitutions.  The  occasion  for  such  pro- 
vision was  that  in  the  early  rulings  of  the 
courts  the  jury  were  required  to  confine 
their  attention  to  the  facts,  and  the  court 
determined  conclusively  the  libelous  or  in- 
nocent character  of  the  publication.  This 
doctrine  was  long  ago  overruled  in  Eng- 
land, and  the  jury  are  now  permitted  to 
judge  of  the  whole  case,  and  to  decide  not 
only  as  to  the  fact  or  publication,  but  upon 
the  animus  with  which  it  was  made,  and 
whether,  within  the  rules  of  law,  the  pub- 
lication is  libelous.  The  judge  has  the 
right  to  instruct  the  jury,  but  his  instruc- 
tions are  advisory  only.  The  jury  could 
disregard  the  instructions  and  bring  in  a 
verdict  even  contrary  to  the  evidence.  They 
are  the  sole  judges  of  the  law  as  well  as  of 
the  fact." 

In  State  v.  Heacock,  106  Iowa,  191,  76 
N.  W.  654,  after  referring  to  the  section  of 
the  Iowa  Code  conferring  upon  juries  in 
criminal  libel  cases  the  power  to  determine 
the  law  as  well  as  the  facts,  it  is  said :  "But 
the  legal  right  of  a  jury,  in  a  criminal  pros- 
ecution under  the  sections  quoted,  to  de- 
termine the  law  which  should  govern  the 
verdict,  even  though  a  decision  in  conflict 
with  the  charge  of  the  court  be  reached, 
cannot  be  doubted.  The  sections  gave  to 
the  jury  in  such  cases  not  merely  the  power, 
but  the  right,  to  make  such  a  decision;  and 
the  jury  was  not  required  to  follow  the 
charge  of  the  court,  which  must  be  regard- 
ed as  advisory,  and  not  conclusive  as  to  the 
duty  of  the  jury." 

In  Pennsylvania  the  constitutional  pro- 
vision applicable  to  criminal  libels  reads: 
"In  all  indictments  for  libels  the  jury  shall 
have  the  right  to  determine  the  law  and 
the  facts,  under  the  direction  of  the  court, 
as  in  other  cases."  In  Pittock  y.  O'Niell, 
63  Pa.  253,  3  Am.  Rep.  544,  the  court,  after 
quoting  the  provision  above,  said:  "There 
cun  be  no  doubt  that  both  in  criminal  und 
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civil  cases  the  court  may  express  to  the 
jury  their  opinion  as  '  3  whether  the  pub- 
lication is  libelous.  The  difference  is  that 
in  criminal  cases  they  are  not  bound  to  do 
BO,  and,  if  they  do,  their  opinion  is  not 
binding  on  the  jury,  who  may  give  a  gener- 
al verdict  in  opposition  to  it,  and,  if  that 
verdict  is  for  the  defendant,  a  new  trial 
cannot  be  granted  against  his  consent.  As 
our  declaration  of  rights  succinctly  ex- 
presses it,  the  jury  have  the  right  to  de- 
termine the  law  and  the  facts  in  indict- 
ments for  libel  as  in  other  cases." 

In  Kansas  it  is  provided  by  statute  that, 
in  all  indictments  or  prosecutions  for  libel, 
the  jury  shall  have  the  right  to  determine 
the  law  and  the  facts;  and  in  State  v. 
Verry,  36  Kan.  416,  13  Pac.  338,  it  is  said: 
"Of  course  the  court  is  not  to  abdicate  its 
power  and  duty  of  instructing  the  jury 
upon  the  law  of  the  case.  The  charge 
should  be  as  full  and  complete  as  in  cases 
where  the  jury  are  to  implicitly  take  and 
follow  the  law  laid  down  by  the  court.  By 
reason  of  the  learning  and  experience  of 
the  judge  who  presides,  as  well  as  the  au- 
thority with  which  he  is  invested,  the  jury 
will  doubtless  heed  and  highly  regard  his 
opinion,  as  they  should  do,  and  will  in- 
cline to  adopt  it  rather  than  a  contrary 
view  presented  by  counsel;  but  the  instruc- 
tions which  he  gives  are  only  advisory, 
and  the  jury  are  not  in  duty  bound  to  ac- 
cept and  follow  his  views." 

The  foregoing  are  in  harmony  with  the 
English  cases,  and  indicate  very  clearly 
the  purpose  of  the  rule  and  the  power  in- 
tended to  be  conferred  by  it  upon  juries  in 
criminal  prosecutions  for  libel.  In  the  Con- 
stitution of  each  of  the  following  states, 
Colorado,  Missouri,  South  Dakota,  and  Wy- 
oming, is  a  provision  similar  to  that  quot- 
ed above  from  our  own  Constitution,  which 
applies  to  all  libel  cases,  civil  as  well  as 
criminal.  In  Ross  v.  Ward,  U  S.  D.  240, 
86  Am.  St.  Rep.  746,  86  N.  'V.  182,  the 
trial  court  had  directed  a  verdict  for  plain- 
tiff, leaving  to  the  jury  only  the  question 
of  the  amount  of  damages.  After  refer- 
ring to  the  authority  conferred  upon  the 
jury  in  the  trial  of  a  libel  case,  either  civil 
or  criminal,  the  court  said :  "The  fact  that 
the  jury  shall  have  the  right  to  determine 
the  fact  and  the  law  under  the  direction 
of  the  court  seems  to  have  been  overlooked 
by  the  learned  c  rcuit  court.  The  court,  it 
is  true,  may  direct  the  jury  by  stating  to 
them  what  constitutes  a  privileged  com- 
munication as  laid  down  in  the  law,  but 
whether  or  not  the  communication  is  priv- 
ileged is  a  matter  to  be  determined  by 
the  jury.  Tliis  provision  of  the  South  Da- 
kota Constitution  ia  self-executing.  To  the 
lawver  familiar  with  the  early  decisions  of 
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the  English  courts  upon  the  subject  -of 
libel  and  slander,  the  importance  of  this 
provision  will  be  apparent.  In  our  view 
of  the  case,  therefore,  the  court  had  no 
right  to  take  from  the  jury  tne  question 
of  whether  or  not  the  communication  in 
this  case  was  privileged." 

Under  a  constitutional  provision  identi- 
cal with  our  own,  the  Missouri  courts  have 
held  consistently  that  the  question  of  libel 
or  no  libel  is  for  the  jury;  that  it  is  the 
province  of  the  trial  court  to  advise  the 
jury;  but  that  the  jury  are  not  bound  by 
the  instructions,  so  far  as  the  question  of 
libel  or  no  libel  is  concerned;  and  that  a 
general  verdict  for  a  defendant  concludes 
the  case.  Duncan  v.  Williams,  107  Mo. 
App.  639,  81  S.  W.  1176;  Sands  v.  G.  W. 
Marquardt  &  Sons,  113  Mo.  App.  490,  87 
S.  W.  1011;  Arnold  v.  Jewett,  126  Mo.  241, 
28  S.  W.  614;  Heller  v.  Pulitzer  Pub.  Co. 
153  Mo.  205,  64  S.  W.  457;  Ukman  ▼.  Daily 
Record  Co.  189  Mo.  378,  88  S.  W.  60. 

The  question  has  not  been  before  the  Su- 
preme court  of  Colorado  directly,  so  far  as 
our  investigation  discloses.  In  Hazy  v. 
Woitke,  23  Colo.  666,  48  Pac.  1048,  an 
order  of  the  trial  court  granting  a  nonsuit 
was  reversed,  and  some  observations,  by 
w^ay  of  dictum,  upon  the  power  of  the  court 
in  libel  cases  are  made,  but  nothing  is  said 
which  is  out  of  harmony  with  the  declara- 
tions of  any  of  the  courts  referred  to  above. 

The  question  does  not  appear  to  have  been 
considered  by  the  Wyoming  court;  and  we 
have  not  found  any  authority  contrary  to 
the  views  expressed  above  from  any  state 
having  a  constitutional  or  statutory  pro- 
vision conferring  upon  juries  in  libel  cases 
the  power  to  determine  the  law  as  well  as 
the  facts.  The  authorities  cited  are  en- 
titled to  respectful  consideration  from  us. 
But,  even  if  there  were  not  any  authorities 
upon  the  subject,  we. would  be  compelled 
to  the  same  conclusion  as  thy  express;  for 
any  other  decision  of  the  question  would 
render  the  language  of  our  Constitution 
meaningless.  It  was  unnecessary  for  the 
framers  of  our  Constitution  to  make  any 
declaration  upon  the  subject  at  all,  if  it 
was  intended  that  the  court's  instructions 
as  to  the  libelous  character  of  a  publica- 
tion should  be  binding  upon  the  jury;  for 
that  would  be  the  rule  in  the  absence  of 
any  declaration.  The  history  of  these  pe- 
culiar provisions,  which  make  the  trial  of 
a  libel  case  sui  generia,  discloses  beyond 
all  controversy  that  the  purpose  of  their 
enactment  has  always  been  to  confer  upon 
juries  a  power  not  otherwise  available  to 
them,  and  that,  to  the  extent  of  determin- 
ing whether  a  particular  publication  is  or 
is  not  libelous,  the  court's  instructions 
shall  be  advisory  only  and  may  be  disre- 
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garded  by  the  jury.  Except  as  to  the  ques- 
tion of  libel  or  no  libel,  the  authority  of  the 
trial  court  has  not  been  curtailed,  and  in 
every  other  respect  the  trial  of  a  libel  case 
proceeds  as  any  other. 

It  follows  that  the  jury  in  this  instance 
were  not  bound  by  instruction  No.  2;  that  a 
decision  contrary  to  that  instruction  is  not 
a  decision  contrary  to  law,  but,  under  the 
Constitution,  is  very  clearly  a  verdict  ac- 
cording to  law  as  determined  by  the  jury. 
The  refusal  of  the  jury  to  follow  the  ad- 
vice of  the  court  in  this  instance  was  not 
a  ground  for  granting  a  new  trial.  In  the 
absence  of  any  prejudicial  errors  occurring 
at  the  trial,  the  general  verdict  in  favor  of 
defendants  should  have  concluded  this  case. 

The  order  granting  a  new  trial  is  re- 
versed. 

Brantly,  Ch.  J.,  and  Sanner,  J.,  concur. 


NEW  MEXICO  SUPREME  COURT. 

RE  APPLICATION  OF  JOE  CICA  et  al. 
(—  N.  M.  — ,  137  Pac.  598.) 

Habeas  corpns  ^  office. 

1.  The   writ   of  habeas   corpus   is  not  a 

Head  notes  by  Hanna,  J. 


writ  of  error,  nor  does  it,  except  when  per- 
verted, discharge  the  functions  of  a  writ  of 
error. 

Same  —  relense  for  reversible  error. 

2.  Errors  or  irregularities  in  the  course 
of  the  proceedings  at  or  anterior  to  the  trial, 
which,  if  presented  to  an  appellate  court 
by  way  of  appeal  or  writ  of  error,  must 
necessarily  result  in  the  reversal  of  the 
judgment,  are  not  sufficient,  for  that  reason, 
as  grounds  for  the  release  of  a  prisoner  up- 
on application  for  a  writ  of  habeas  corpus. 

Jndg:nient  ^  collateral  attack  ^  Jaris- 
diction. 

3.  As  to  jurisdictional  questions,  a  judg- 
ment under  which  the  prisoner  is  held  is 
aided  by  the  same  presumptions  as  in  other 
cases  oi  collateral  assault.  If  the  record  is 
silent  as  to  jurisdictional  facts,  jurisdic- 
tion is  presumed. 

Criminal   law  ^  excessive  sentence  ^ 
effect. 

4.  A  sentence  is  legal  so  far  as  it  is  with- 
in the  provisions  of  law  and  the  jurisdic- 
tion of  the  court  over  the  person  and  the 
offense,  and  only  void  as  to  the  excess,  when 
such  excess  is  separable  and  may  be  dealt 
with  without  disturbing  the  valid  portion 
of  the  sentence. 

(December  23,  3913.) 

APPLICATION    for    a    writ    of    habeas 
corpus    to    secure    the    release    of    peti- 
tioners  from   custody   to   which   they   had 


Note,  —  Effect  of  excessive  sentence, 

I.  Introduction,   373. 
II.  General  rule,  373. 
III.  Effect     of     application     for     habeas 
corpus. 

a.  In  general,  374. 

b.  Sentence     void,     prisoner     dis- 

charged or  remanded  for  proper 
sentence,  375. 
c  Discharge  refused. 

1.  In  general,  376. 

2.  Until     legal      sentence     is 

served,  377. 
d.  Discharged,      proper      sentence 
having  been  served,  379. 
rV,  Effect  on  appeal  or  on  writ  of  error. 

a.  In  general,  381. 

b.  Sentence  reversed,  prisoner  dis- 

charged, 381. 
c  Prisoner    discharged,    legal    sen- 
tence having  been  served,  382. 

d.  Sentence  corrected  or  modified, 

382. 

e.  Judgment  modified,  with  direc- 

tions to  lower  court  to  resen- 
tence, 386. 

f.  Case  remanded  for  proper  judg- 

ment, 386. 

g.  Judgment  reversed  and  new  trial 

pranti  d,  388. 
h.  Judgment  reversed,  but  case  not 

remanded,   388. 
i.  Miscellaneous,   388. 
V.  On  certiorari,  388. 
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VI.  English,     Canadian,    and    Philippine 
decisions,  389. 

/.  Introduction, 

This  note  is  supplemental  to  a  note  on 
the  same  question  to  Re  Taylor,  45  L.R.A. 
136.  It  excludes  the  question  whether  a 
sentence  is  excessive,  and  is  concerned  only 
with  the  question  of  the  effect  of  such  a 
sentence.  The  question  of  practice  in  such 
cases  is  governed  largely  by  statute,  but 
the  cases  as  reported  frequently  omit  ref- 
erence to  the  particular  statutes,  partly 
due,  no  doubt,  to  earlier  decisions  which 
have  determined  the  matter,  and  which  are 
collected  in  the  earlier  note.  This  note  is, 
in  general,  confined  to  cases  in  which  the 
effect  of  an  excessive  sentence  has  arisen 
as  a  point  for  consideration,  and  does  not 
attempt  to  include  all  cases  in  which  sen- 
tences have  been  adjudged  excessive,  and, 
without  special  consideration  of  the  mat- 
ter of  procedure,  some  remedy  has  been  ap- 
plied. 

//.  General  rule. 

Supplementing   45    L.R.A.    137. 

As  will  appear  by  reference  to  the  earlier 
note,  the  weight  of  authority  is  in  accord 
with  Re  Cica,  to  the  effect  that  the  fact 
that  a  sentence  imposed  by  a  court  of  com- 
petent jurisdiction  is  excessive,  assuming 
that  the  punishment  is  of  the  kind  appro- 
priate to  the  offense,   docs  not   render  the 


374 


KEW  MEXICO  StJPREMfi  CX)Uft1?. 


been  committed  for  violation  ol  municipal 
ordinance.  •  Denied. 

Statement  by  Uanna,  J.: 

This  was  a  petition  for  a  writ  of  habeas 
corpus.  The  petitioners  allege  that,  on 
the  18th  day  of  November,  1913,  a  com- 
plaint was  filed  before  J.  M.  Gauna,  a 
justice  of  the  peace  in  precinct  No.  20 
of  Colfax  county,  attempting  to  charge  an 
o£fense  against  the  petitioners  under  a  city 
ordinance  of  the  city  of  Raton;  said  ordi- 
nance being  designated  as  ordinance  No. 
133  in  said  complaint,  but  charged  to  have 
been  ordinance  No.  135  in  the  return  and 
answer  of  the  sheriff  to  the  writ  of  habeas 
corpus.  On  the  day  the  complaint  was 
filed,    the   petitioners    were    sentenced    to 


sixty  days  in  the  common  jail  of  Colfax 
county,  and  to  pay  a  fine  of  $26,  and  to 
pay  costs  amounting  to  $7.50  each,  and  a 
commitment  was  issued  accordingly.  The 
petitioners  were,  in  accordance  with  the 
mandate  of  the  so-called  commitment, 
taken  into  custody  by  Abe  Hixenbaugh, 
sheriff  of  Colfax  county,  and  by  him  im- 
prisoned in  the  county  jail  on  the  18th 
day  of  November,  1913,  and  there  they 
remain. 

The  sheriff,  by  way  of  response  to  the 
writ,  filed  his  return  thereto.  Thereupon 
the  petitioners  moved  to  qnash  the  return 
and  discharge  the  prisoners  upon  the  pe- 
tition and  return  of  the  officer.  The  re- 
turn, which  was  designated  "Return  and 
Answer/'  admitted  all  the  material  allega- 


entire  sentence  void,  but  that  it  is  void 
onlv  as  to  the  excess,  if  the  valid  and  in- 
valid parts  are  separable.  The  effect  of  a 
majority  of  the  decisions  in  this  note  sup- 
ports the  above  rule,  but  attention  is  called 
to  the  following  cases,  as  especially  recog- 
nizing the  general  rule;  Martin  v.  District 
Ct.  37  Colo.  110,  119  Am.  St.  Rep.  202,  86 
Pac.  82;  Re  Sullivan,  3  Cal.  App.  103,  84 
Pac.  781;  Re  Chase,  18  Idaho,  561,  110  Pac. 
1036;  Shields  v.  People,  132  III.  App.  109; 
Perry  v.  Pernet,  165  Ind.  67,  74  N.  E.  009, 
6  Ann.  Cas.  1»33;  State  v.  Stone,  40  Mont. 
88,  105  Pac.  89;  Re  Fahton,  55  Neb.  703, 
70  Am.  St.  Rep.  418,  76  N.  W.  447;  Reese 
V.  Olsen,  —  Utah,  — ,  139  Pac.  941;  State 
V.  Feilen,  70  Wash.  65,  41  L.R.A.(N.S.) 
418,  126  Pac.  75;  Ex  parte  Blystone,  75 
Wash.  286,  134  Pac.  827;  Re  Welty,  123 
Fed.  122;  Harlan  v.  McGourin,  218  U.  S. 
442,  54  L.  ed.  1101,  31  Sup.  Ct.  Rep.  44.  21 
Ann.  Cas.  849,  affirming  180  Fed.  119; 
Cruz  V.  Director  of  Prisons,  17  Philippine 
269. 

That  a  sentence  is  excessive  is  not  ground 
for  a  new  trial.  Burgamy  v.  State,  114 
Ga.  852,  40  S.  E.  991;  Sturkey  v.  State,  116 
Ga.  526,  42  S.  E.  747;  Bellinger  v.  State, 
116  Ga.  545,  42  S.  E.  747;  Chapman  v. 
State,  118  Ga.  68,  44  S.  E.  814;  Whittington 
V.  State,  121  Ga.  193,  48  S.  E.  948;  Bradley 
V.  State,  121  Ga.  201,  48  S.  E.  981;  Hill  v. 
State,  122  Ga.  166,  50  S.  E.  507;  Mixon  v. 
State,  123  Ga.  581,  107  Am.  St.  Rep.  149, 
51  S.  E.  580;  Truitt  v.  State,  124  Ga.  657, 
62  S.  E.  890;  Mayson  v.  SUte,  124  Ga.  789, 
53  S.  E.  321;  Guthrie  v.  State.  125  Ga. 
291,  64  S.  E.  180;  Fears  v.  State,  125  Ga. 
740,  54  S.  E.  661;  Fears  v.  State,  125  Ga. 
739,  64  S.  E.  667;  McCollum  v.  State,  119 
Ga.  308,  100  Am.  St.  Rep.  171,  46  S.  E. 
413;  Tipton  v.  State,  119  Ga.  304,  46  S. 
E.  436,  15  Am.  Crim.  Rep.  209  (even  though 
the  verdict  of  guilty  was  accompanied 
with  a  recommendation  to  mercy)  ;  Heaud- 
rot  V.  State,  126  Ga.  579,  55  S.  E.  592 
(same) ;  State  v.  Black,  160  N.  C.  866,  64 
S.  E.  778. 

In  Jackson  v.  United  States,  42  C.  C.  A. 
462,  102  Fed.  473,  it  was  said  that  all  the 
authorities  agree  that  the  defendant  is  not 
51  L.R.A.(N.S.) 


entitled  to  a  new  trial  because  of  an  excess- 
ive sentence. 

///.  Effect  of  application  for  haheas 

corpus. 

a.  In  general. 

As  to  designation  of  wrong  place  of  im- 
prisonment as  ground  for  discharge  upon 
habeas  corpus,  sec  note  to  Re  Tani,  13 
L.RJ^.(N.S.)    618. 

As  to  whether  habeas  corpus  is  a  prop- 
er remedy  in  a  case  of  excessive  sentence, 
the  rule  was  laid  down  in  Bandy  v.  Hehn. 
10  Wyo.  167,  67  Pac.  979,  16  Am.  Crim. 
Rep.  395,  that  ''jurisdictional  facts  alone 
are  to  be  considered.  If  the  court  had 
jurisdiction  of  the  person  and  of  the  sub- 
ject-matter, and  to  render  the  particular 
judgment  in  question,  the  inquiry  is  at  an 
end,  and,  however  erroneous  the  judgment 
may  be,  the  applicant  will  be  remanded  in- 
to custody.  Ii,  upon  the  other  hand,  the 
court  had  jurisdiction  of  the  person  and 
of  the  subject-matter,  but  was  without  jur- 
isdiction to  render  the  particular  judgment, 
then  such  judgment  is  void, — is,  in  efifect, 
no  judgment  at  all, — and  the  applicant 
must  be  discharged."  It  was  accordingly 
held  in  this  case  that  the  prisoner  would 
be  discharged  where  he  had  pleaded  guilty 
to  petit  larceny,  but  was  erroneously  sen- 
tenced to  imprisonment  for  grand  larceny. 

And  in  Ex  parte  Burden,  92  Miss.  14, 
131  Am.  St.  Rep.  511,  45  So.  1,  the  rule 
was  laid  down  that  whenever  a  sentence  is 
merely  excessive  or  erroneous  or  irregular, 
the  writ  of  habeas  corpus  would  not  lie, 
but  that  the  defendant  must  appeal;  but 
that  whenever  the  sentence  for  the  particu- 
lar offense  is  void  for  want  of  power  to 
pronounce  that  particular  sentence,  the  de- 
fendant may  secure  release  by  habeas  cor- 
pus. In  other  words,  the  court  was  of  the 
opinion  that  the  true  test  as  to  whether 
habeas  corpus  was  a  proper  remedy  was 
whether  the  sentence  imposed  was  of  the 
i<ind  or  character  authorized  by  law  for 
the  offense,  in  which  case  habeas  corpus 
would    not    lie,    even   though   the   sentence 
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tions  of  the  petition,  except  the  avermentB 
with  respect  to  the  ordinance  upon  which 
the  prosecution  was  based  in  the  justice, 
court. 

Messrs.  Elmer  S.  Stndley  and  A.  O. 
Voorhees,  petitioners: 

Justice  courts,  under  the  laws  of  this 
state,  are  courts  of  limited  jurisdiction, 
and  their  records  must  show  affirmatively 
their  power  to  act. 

24  Cyc.  497;  Grain  v.  United  States,  162 
U.  S.  625,  40  L.  ed.  1097,  16  Sup.  Gt.  Rep. 
952;  State  v.  Wood,  —  Mo.  App.  — ,  71  S. 
W.  724;  Ex  parte  Walton,  2  Okla.  Grim. 
Rep.  437,  101  Pac.  1034;  State  ▼.  Gray, 
37  N.  J.  L.  368,  1  Am.  Grim.  Rep.  556. 

This  judgment  would  be  void  if  rendered 


by  a  court  of  general  jurisdiction.  For 
stronger  reason,  it  is  void  when  rendered 
by  a  justice  of  the  peace. 

15  Am.  k  £ng.  Enc.  Law,  2d  ed.  172; 
People  ex  rel.  Stokes  v.  Riseley,  38  Hun, 
280,  4  N.  Y.  Grim.  Rep.  109;  People  v. 
Garter,  48  Hun,  165;  Ex  parte  Fury,  19 
N.  J.  L.  14;  Foy  ▼.  Talburt,  5  Granch, 
G.  G.  124,  Fed.  Gas.  No.  6,020. 

Unless  the  court  rendering  the  judgment 
had  jurisdiction  to  render  the  particular 
judgment,  it  is  a  nullity. 

Black,  Judgm.  §  258;  21  Gyc.  296;  Ex 
parte  Gudenoge,  2  Okla.  Grim.  Rep.  310, 
100  Pac.  39;  Ex  parte  Webb,  24  Nev.  238, 
51  Pac.  1027;  Re  Graham,  138  U.  S.  461, 
34  L.  ed.  1051,  11  Sup.  Gt.  Rep.  363;  Re 
Stewart,    16    Neb.    193,    20    N.    W.    255; 


was  execssive,  whereas  relief  might  be 
granted  by  habeas  corpus  if  the  court  exceed- 
ed its  jurisdiction  by  imposing  a  sentence 
not  appropriate  to  the  nature  of  the  offense. 

It  was  accordingly  held  in  Ex  parte  Bur- 
den, supra,  that  habeas  corpus  was  a  prop- 
er remedy  where,  on  a  verdict  for  a  mis- 
demeanor, a  sentence  was  pronounced  as 
for  a  felony,  by  imprisonment  in  the  peni- 
tentiary for  a  term  of  years.  It  was  held, 
however,  that  the  defendant  was  not  en- 
titled to  an  absolute  discharge,  but  should 
be  remanded  to  the  lower  court  for  proper 
sentence. 

In  distinguishing  between  a  void  judg- 
ment, from  which  a  defendant  would  be  re- 
leased on  habeas  corpus,  and  a  merely  ex- 
cessive judgment,  from  which  he  would  not 
be  released,  the  court  in  Re  Fanton,  55  Neb. 
703,  70  Am.  St.  Rep.  418,  76  N.  W.  447, 
said:  "If,  upon  a  conviction  for  burglary, 
the  court  should  sentence  the  accused  to  be 
hanged,  the  judgment  w6uld  be  void  for 
want  of  jurisdiction  of  the  court  to  impose 
a  sentence  of  that  kind  in  that  case.  But 
it  would  be  otherwise  if  the  court  should 
adjudge  an  imprisonment  in  the  peniten- 
tiary for  a  longer  period  than  fixed  by 
statute  for  the  crime  of  burglary.  In  the 
latter  case,,  the  sentence  would  oe  errone- 
ous merely,  but  not  void.  In  the  one  case, 
the  court  had  no  jurisdiction  to  impose 
that  particular  kind  of  a  sentence  upon 
conviction  of  burglary,  while  in  the  otner 
the  statutory  kind  of  punishment  was 
meted  out,  although  the  time  of  imprison- 
ment exceeded  the  statutory  bounds.  A 
sentence  of  a  different  character  than  that 
authorized  by  law  to  be  imposed  for  the 
crime  of  which  the  accused  has  been  found 
guilty  is  void,  while  a  sentence  which  im- 
poses the  statutory  kind  of  punishment  is 
not  absolutely  void,  although  excessive.  In 
the  former  case, 'the  entire  punishment  is 
invalid,  while  as  to  the  latter  the  excess- 
ive portion  is  alone  erroneous,  and  not 
void  in  such  a  sense  as  to  be  available  on 
habeas  corpus,  at  least  until  after  the  val- 
id portion  of  the  judgment  has  been  exe- 
cuted." 

Accordingly,  it  was  held  in  Re  Fanton, 
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supra,  that  one  would  not  be  discharffed 
on  habeas  corpus  from  a  sentence  of  im- 
prisonment in  the  penitentiary  for  eight 
years,  for  a  crime  the  maximum  penalty 
for  which  was  confinement  for  seven  years, 
at  least  where  the  maximum  penalty  al- 
lowed  had  not  been  served. 


b.  Sentence  void,   prisoner  diaoluirged 
or  remanded  for  proper  sentence. 

Supplementing  46   L.R.A.   139. 

Where  the  sentence  imposed  is  void,  be- 
cause of  a  kind  which  the  court  was  not 
authorized  to  impose,  the  prisoner  is  en- 
titled, as  indicated  under  III.  a,  supra,  on 
application  for  habeas  corpus,  to  discharge 
or  remand  for  proper  sentence;  and  the 
cases  of  Bandy  v.  Hehn  and  Ex  parte  Bur- 
den, under  that  subdivision,  illustrate  the 
rule. 

Under  the  following  circumstances,  it 
was  held  that  a  sentence  of  imprisonment 
was  void,  and  that  the  prisoner  should  be 
discharged  on  habeas  corpus: 

— ^where,  after  conviction  for  a  misde- 
meanor, the  defendant  was  sentenced  to  the 
penitentiary  for  fourteen  years  as  for  a 
felony.  State  v.  District  Gt.  35  Mont. 
321,  89  Pac.  63; 

— where  a  fine  of  $100  was  imposed,  and 
in  default  of  payment  the  defendant  was 
sentenced  to  and  was  confined  in  the  peni- 
tentiary, when  the  violation  of  the  ordi- 
nance in  question  could  not  be  prosecuted 
as  for  a  criminal  offense,  but  by  civil  ac- 
tion only,  and  the  court  had  jurisdiction 
only  to  impose  a  fine  of  $50.  People  ex 
rel.  Kane  v.  Sloane,  98  App.  Div.  450,  90 
N.  Y.  Supp.  762 ; 

— where,  without  authority,  the  court 
ordered  imprisonment  of  the  defendant  un- 
til he  had  secured  payment  of  the  judg- 
ment. Re  Gomstock,  10  Okla.  209,  61  Pac. 
921; 

— where  a  sentence  was  imposed  that  the 
defendant  be  imprisoned  and  pav  a  fine  of 
$200,  and  the  only  legal  punishment,  was 
a  fine  of  $100,  the  court  saying,  also,,  that 
so  much  of  the  sentence  as  imposed  a  fine 
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Brown,  Jurisdiction  of  Courts,  §§  101,  110; 
Church,  Habeas  Corpus,  §  368;  Ex  parte 
Page,  49  Mo.  291;  Ex  parte  Craig,  130 
Mo.  590,  32  S.  W.  1122;  Ex  parte  Cox, 
3  Idaho,  530,  95  Am.  St.  Rep.  29,  32  Pac. 
197;  Com.  ex  rel.  Davis  v.  Lecky,  26  Am.  | 
D^c.  40,  note;  People  ex  rel.  Stokes  v.  Rise- 
ley,  38  Hun,  280;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  37;  Geyger  v.  Stoy,  1  Dall.  135,  1  L. 
ed.  70. 

The  commitment  is  insufficient  because 
it  does  not  show  a  conviction  of  any  of- 
fense known  to  the  law;  nor  is  it  sufficient 
to  warrant  the  officer  in  accepting  the 
prisoners  or  in  holding  them  thereunder. 

Ex  parte  Walton,  2  Okla.  Crim.  Rep. 
437»  101  Pac.  1034. 


Mr.  Orle  L.  Phillips,  for  the  State: 

Where  one  has  been  tried  ai«d  convicted 
in  the  superior  court,  he  will  not  be  re- 
leased by  habeas  corpus  because  he  was 
not  arraigned  and  did  not  plead  in  such 
court,  since,  as  such  errors  do  not  go  to 
the  jurisdiction  of  the  court,  it  is  not  sub- 
ject to  collateral  attack. 

Winslow  V.  Green,  155  Ind.  368,  58  N. 
E.  259. 

The  only  question  which  is  one  of  juris- 
diction is.  Did  the  complaint  charge  an 
offense  known  to  the  lawT  If  so,  no  mat- 
ter how  defective,  it  is  not  ground  for 
relief  by  habeas   corpus. 

Ex  parte  Williams,  121  Cal.  328,  63  Pac. 
706;  Re  Marshall,  6  Idaho,  516,  56  Pac. 
470;     Ex    parte    Stacey,    45    Or.    85,    75 


in  excess  of  $100  was  void.  Re  Burns,  113 
Fed.  987. 

In  Re  Sullivan,  3  Cal.  App.  193,  84  Pac. 
781,  a  discharge  on  habeas  corpus  was 
granted,  where  an  original  sentence  of  fine, 
and  of  imprisonment  in  the  state  prison  on 
default  of  payment,  was  valid  to  the  ex- 
tent of  the  fine;  but  the  trial  court,  after 
issuance  of  the  commitment,  and  after  its 
authority  was  exhausted,  on  motion  of  the 
district  attorney,  vacated  the  judgment  and 
ipoiposed  a  sentence  of  imprisonment  in 
jail  on  default  in  payment  of  the  fine. 

Where  a  sentence  of  imprisonment  for 
contempt  was  unauthorized,  except  for  the 
purpose  of  enforcing  the  payment  of  a  fine, 
it  was  held  in  State  ex  rel.  Holland  v.  Mie- 
sen,  98  Minn.  19,  106  N.  W.  1134,  108  N. 
W.  513,  that  the  prisoner  would  be  dis- 
charged from  imprisonment  on  habeas  cor- 
pus, but,  his  conviction  being  valid,  he 
would  be  remanded  to  the  proper  court  for 
resentence. 

And  where  the  only  punishment  author- 
ized was  a  fine  or  imprisonment,  but  the 
defendant  was  sentenced  to  work  on  the 
chain  gang,  it  was  held  in  Littlejohn  v. 
Stells,  123  Ga.  427,  51  S.  E.  390,  that,  on 
application  for  writ  of  habeas  corpus,  an 
absolute  discharge  should  not  be  granted, 
but  the  defendant  should  be  remanded  for 
proper  sentence. 

o.  Discharge  refused. 

1.  In  general. 

Supplementing  45  L.R.A.  145. 

For  instances  where  an  absolute  discharge 
on  habeas  corpus  was  denied  although  the 
sentence  imposed  was  void,  but  relief  was 
granted  by  remanding  the  prisoner  for  prop- 
er sentence,  see  Ex  parte  Burden,  under 
III.  a;  State  ex  rel.  Holland  v.  Micsen  and 
Littlejohn  v.  Stells,  under  III.  b,  supra. 

Also,  in  People  v.  Quartararo,  76  Misc. 
65,  133  N.  Y.  Supp.  985,  where  one  who 
pleaded  guilty  to  a  crime,  the  maximum 
penalty  for  which  was  six  months  imprison- 
ment, was  sentenced  to  prison  for  eleven 
months,  of  which  he  served  three,  it  was 
51  L.R.A.(N.S.) 


held  that  he  would  not  be  discharged  on 
habeas  corpus,  but  would  be  remanded  to 
the  lower  court  for  sentence  as  though  no 
judgment  had  been  entered  on  his  plea,  the 
proper  remedy  from  the  judgment  of  the 
lower  court  being  by  appeal. 

And  in  People  ex  rel.  Schali  v.  Deyo, 
103  App.  Div.  126,  93  N.  Y.  Supp.  80,  where 
a  sentence  was  illegal  in  that  the  minimum 
was  excessive,  it  was  held  on  an  appeal 
from  an  order  dismissing  a  writ  of  habeas 
corpus,  that  the  writ  should  be  reinstated 
and  the  prisoner  produced  before  the  trial 
court  for  resentence.  It  appears  in  this 
case  that  the  prisoner  had  not  served  the 
legal  minimum.  But  on  appeal,  in  181  N. 
Y.  425,  74  N.  £.  430,  the  minimum  term 
imposed  was  held  not  necessarily  excessive, 
though  th'e  court  indicated  that  the  prisoner 
would  be  entitled  to  discharge  after  service 
of  the  legal  term,  if  by  reason  of  the  earn- 
ing of  commutation  the  minimum  should 
prove  excessive  In  extending  beyond  the 
maximum  as  reduced  by  commutation. 

Where  a  justice  of  the  peace  had  juris- 
diction to  sentence  to  imprisonment  in  the 
county  jail,  but  erroneously  added  to  such 
a  sentence  the  clause  "at  hard  labor,"  it 
was  held  in  Re  Burkell,  2  Alaska,  108,  that 
a  discharge  upon  habeas  corpus  would  not 
be  granted,  as  it  did  not  appear  that  the 
sentence  as  to  hard  labor  was  being  en- 
forced. 

In  Re  Vitali,  153  Mich.  514,  126  Am.  St. 
Rep.  535,  116  N.  W.  1066,  it  was  held  that 
one  who  was  serving  a  life  sentence  for 
murder  in  the  second  degree  would  not  be 
discharged  on  habeas  corpus  on  the  ground 
that  the  sentence  was  void  because  not  com- 
plying with  the  indeterminate  sentence  law, 
which  repealed  the  statute  allowing  a  sen- 
tence for  life  as  a  punishment  for  murder 
in  the  second  degree;  since  habeas  corpus 
should  not  be  permitted  to  perform  the 
functions  of  a  writ  of  error. 

Under  statute  forbidding  a  court  on  ap- 
plication for  habeas  corpus  to  inquire  into 
the  legality  of  any  judgment  or  process 
whereby  the  party  is  in  custody,  or  to  dis- 
charge him  when  the  term  of  commitment 
has  not  expired  upon  any  process  issued  on 
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Pae.  1060;  Gibson  v.  Oilman,  71  Kan.  320, 
80  Pac.  587 ;  Re  Peraltareavis,  8  N.  M.  27,  41 
Pac.  638;  Tanner  v.  Wigpiins,  54  Fla.  203, 
45  So.  459,  14  Ann.  Cas.  718. 

II  a  court  has  jurisdiction  to  sentence 
one  to  imprisonment  oi  to  pay  a  fine,  and 
inflicts  both  punishments,  the  prisoner  will 
nevertheless  not  be  discharged  so  long  as 
he  has  neither  paid  the  fine  nor  served  the 
term. 

28  Cyc.  306. 

But  even  where  the  sentence  is  not  sever- 
able, the  sentence  is  not  void  absolutely, 
so  the  prisoner  will  be  entitled  to  dis- 
charge upon  habeas  corpus,  but  valid  so 
far  as  it  is  in  keeping  with  the  statute, 
and  void  only  as  to  the  excess. 

DeBara  v.   United   States,   40   C.   G.   A. 


194,  99  Fed.  943;  Ex  parte  Mooney,  20 
W.  Va.  36,  53  Am.  Rep.  59;  R«  Swan,  lOn 
U.  S.  637,  37  L.  ed.  1207,  14  Sup.  Ct.  Rep. 
225;  United  States  v.  Pridgeon,  153  U. 
S.  48,  38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746; 
Ex  parte  Crenshaw,  80  Mo.  447;  Re  Sloan, 
5  N.  M.  690,  25   Pac.  937. 

Hanna,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioners  contend  that  the  judg- 
ment rendered  by  the  justice  of  the  peace, 
upon  which  the  commitment  is  based,  was 
void  for  the  following  reasons:  First,  be- 
cause there  was  no  arraignment  of  the  de- 
fendants; second,  because  the  judgment 
sentencing  each  of  the  defendants  to  sixty 
days  in  the  county  jail  and  to  pay  a  fine 


a  final  judgment  of  a  court  of  competent 
jurisdiction,  it  was  held  in  Re  McNaught, 
1  Okla.  Grim.  Rep.  528,  99  Pac.  241,  that 
one  serving  a  life  sentence  for  manslaughter 
would  not  be  discharged  on  habeas  corpus 
on  the  ground  that  the  sentence  was  exces- 
sive, such  penalty  being  permissible  under 
the  law.  The  court  indicated  that  where, 
as  in  this  instance,  the  penalty  imposed 
was  not  of  an  entirely  different  character 
from  that  authorized,  the  remedy  for  an 
alleged  excessive  sentence  was  by  an  ap- 
peal, and  not  by  habeas  corpus  procepd- 
ings. 

Where  one  sentence  to  pay  a  fine  and 
costs  was  denied  the  right  to  secure  pay- 
ment thereof  and  ordered  committed  until 
the  same  was  paid,  it  was  said  in  Ex  parte 
Stanfeal,  29  Ohio  C.  G.  604,  affirmed  in  78 
Ohio  St.  24,  84  N.  E.  419,  14  Ann.  Cas. 
138,  that  although  the  penalty  was  thus 
made  more  oppretisive  than  was  warranted 
by  statute,  yet  it  was  only  an  irregularity, 
which  might  be  corrected  by  proc<*edings  in 
error,  and  not  by  habeas  corpus.  To  the 
same  efl'ect  is  Re  McAdams,  21  Ohio  G.  G. 
450,  11  Ohio  C.  D.  780. 

In  People  ex  rel.  Price  v.  Hayes,  151  App. 
Div.  661,  136  N.  Y.  Supp.  854,  where  it 
was  contended  that  the  sentence  exceeded 
the  maximum  penalty  allowed  by  law,  the 
court,  although  upholding  the  validity  of 
the  sentence,  said  that  even  if  it  had  been 
erroneous  or  the  court  had  not  the  power 
to  pronounce  it,  the  prisoner  would  not  be 
entitled  to  relief  by  habeas  corpus. 

That  the  original  sentence,  before  modifi- 
cation on  motion  of  the  government  counsel, 
exceeded  the  authority  of  the  court  in  re 

?[uiring  service  at  hard  labor,  is  not  ground 
or  release  on  habeas  corpus.  Harlan  v. 
McGourin,  218  U.  S.  442,  54  L.  ed.  1101, 
31  Sup.  Ct.  Rep.  44,  21  Ann.  Gas.  849,  af- 
firming 180  Fed.  119. 

The  fact  that  the  minimum  term  was  ex- 
cessive was  held  in  Ex  parte  Melosevich, 
—  Nev.  — ,  133  Pac.  57,  not  to  be  suffi- 
cient ground  for  discharge  on  habeas  corpus. 
In  this  instance  a  sentence  of  from  two  or 
three  years  was  imposed,  instead  of  the 
legal  term  of  from  one  to  fourteen  years, 
61  L.R.A.(N.S.) 


and  the  decision  on  the  habeas  corpus  ap- 
plication was  rendered  nearly  ten  months 
after  sentence.  A  statute  provided  that  the 
board  of  pardons  might  at  any  time  after 
expiration  of  the  minimum  term  release 
the  prisoner  on  parol.  But  in  this  instance 
the  court  was  of  the  opinion  apparently  that 
the  provisions  of  the  statute  in  regard  to 
the  indeterminate  sentence  should  be  read 
into  the  judgment,  giving  the  prisoner  the 
right,  at  the  expiration  of  the  minimum 
fixed  by  statute,  to  apply  for  parol;  and 
also  that  his  rights  were  sufficiently  pro- 
tected, because,  independent  of  statute,  he 
could  apply  for  and  obtain  relief  from  the 
board  of  pardons. 

Under  statutes  providing  that  upon  the 
hearing  of  a  writ  of  habeas  corpus,  the 
court  must  remand  the  prisoner  if  it  ap- 
pears that  he  is  in  custody  by  virtue  of 
the  final  judgment  of  a  competent  tribunal, 
and  prohibiting  inquiry  into  the  legality 
of  a  judgment,  but  authorizing  the  appel- 
late court  to  correct  a  judgment  on  appeal, 
it  was  held  in  People  ex  rel.  Bretton  v. 
Schleth,  68  Misc.  307,  123  N.  Y.  Supp.  686, 
that  a  prisoner  whose  term  of  sentence  was 
excessive  would  not  be  released  on  habeas 
corpus,  but  that  the  proper  remedy  was  by 
appeal.  Whether  the  prisoner  had  served 
the  legal  term  at  the  time  of  his  appli- 
cation for  release  does  not  appear. 

See  also  Moyer  v.  Anderson  and  Ex  parte 
Spencer,  under  III.  d,  infra. 

2.  VntU  legal  sentence  is  served. 

Supplementing  45  L.R.A.  148. 

The  general  rule  is  well  settled  in  accord 
with  Re  Gica,  that  a  prisoner  is  not  en- 
titled to  discharge  on  haoeas  corpus  because 
of  an  excessive  sentence,  where  he  has  not 
sufi'ered  that  part  of  the  penalty  which  the 
court  could  legally  impose,  and  the  valid 
and  invalid  parts  are  separable.  That  case, 
it  should  be  observed,  dealt  only  with  such 
a  separable  sentence  as  imposed  both  fine 
and  imprisonment,  neither  of  which  the  ap- 
plicant for  writ  of  habeas  corpus  had  satis- 
fied, and  only  one  of  which  was  autliorized 
as  a  penalty.    But  the  recent  cases  general- 
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of  $25  and  costs  was  excessive,  and  beyond 
the  power  of  the  court  to  impose. 

In  considering  the  first  ground  of  ob- 
jection to  the  judgment,  it  is  necessary  to 
admit  the  well-settled  principle  that  the 
writ  of  habeas  corpus  is  not  a  writ  of 
error,  nor  does  it,  except  when  perverted, 
discharge  the  functions  of  a  wiHt  of  error. 
2  Freeman,  Judgm.  §  620;  Hurd,  Habeas 
Corpus,  2d  ed.  328. 

Pursuant  to  this  principle  it  has  been 
quite  universally  held  that  errors  or  ir- 
regularities in  the  course  of  the  proceed- 
ings at  or  anterior  to  the  trial,  which,  if 
presented  to  an  appellate  court  by  way  of 
appeal  or  writ  of  error,  must  necessarily 
result  in  the  reversal  of  the  judgment,  are 
not  sufficient,  for  that  reason,  as  grounds' 


for  the  release  of  a  prisoner  upon  appli- 
cation for  a  writ  of  habeas  corpus.  Free- 
man, Judgm.  4th  ed.  §  620;  Ex  parte 
Siebold,  100  U.  S.  371,  25  L.  ed.  717. 

The  particular  phase  of  the  question 
here  raised—^,  e.,  that  there  was  no 
arraignment  of  the  defendants— does  not 
seem  to  have  been  passed  upon  by  any 
court  of  last  resort,  save  that  of  the  su- 
preme court  of  Indiana,  which  court  held, 
in  the  case  of  Winslow  v.  Green,  155  Ind. 
368,  68  N.  E.  259,  that,  where  one  has  been 
tried  and  convicted  in  the  superior  court, 
he  will  not  be  released  by  habeas  corpus 
because  he  was  not  arraigned  and  did  not 
plead  in  such  court,  since,  as  such  errors 
do  not  go  to  the  jurisdiction  of  the  court, 
its  judgment   is  not  subject  to  collateral 


ly  appear  to  hold  that  a  sentence  which  im- 
poses a  longer  term  of  imprisonment  than 
that  authorized  is  separable  in  the  sense 
that  before  the  prisoner  has  served  such 
term  as  the  court  was  authorized  to  im- 
pose, he  will  not  be  released  on  habeas  cor- 
pus. Re  Chase,  18  Idaho,  661,  110  Pac. 
1036;  Martin  v.  District  Ct.  37  Colo.  110, 
119  Am.  St.  Rep.  262,  86  Pac.  82;  Martin 
V.  District  Ct.  37  Colo.  119,  86  Pac.  85; 
Re  Richards,  150  Mich.  421,  114  N.  W.  348; 
Ex  parte  Foster,  —  Or.  — ,  138  Pac.  849; 
Re  Blystone,  75  Wash.  286,  134  Pac.  827; 
Harris  v.  Lang,  27  App.  D.  C.  84,  7  L.R.A. 
(N.S.)  124,  7  Ann.  Cas.  141;  Connella  v. 
Haskell,  87  C.  C.  A.  Ill,  158  Fed.  286;  De 
Bara  v.  United  States,  40  C.  C.  A.  194,  99 
Fed.  942  (on  subsequent  application  to  the 
United  States  Supreme  Court  for  writ  of 
habeas  corpus,  179  U.  S.  316,  45  L.  ed.  207, 
21  Sup.  Ct.  Rep.  110,  the  sentence  was  re- 
garded as  not  being  excessive). 

In  Re  Blystone,  75  Wash.  286,  134  Pac. 
827,  where  the  maximum  legal  penalty  was 
twenty  years  imprisonment,  and  the  mini- 
mum from  six  months  to  five  years,  but 
the  court  imposed  a  sentence  of  from  fif- 
teen to  twenty  years,  it  was  held  that  at 
least  before  the  expiration  of  the  five-year 
term,  the  prisoner  would  not  be  released 
on  habeas  corpus. 

And  in  Re  Richards,  150  Mich.  421, 114  N. 
W.  348,  where  a  sentence  was  imposed  of 
not  less  than  six  nor  more  than  seven 
years,  and  a  statute  provided  that  the 
minimum  term  of  imprisonment  should  not 
exceed  one  half  of  the  maximum,  discharge 
on  habeas  corpus  was  refused  to  one  who 
had  not  yet  served  the  legal  minimum,  the 
sentence  being  regarded  as  valid  at  least 
for  three  and  a  half  years  minimum. 

Where  a  sentence  was  imposed  of  fine 
and  imprisonment,  and  the  only  legal  pen- 
alty was  fine  or  imprisonment,  it  was  held 
in  Ex  parte  Davis,  112  Fed.  139,  that  the 
prisoner  would  not  be  discharged  on  habeas 
corpus  before  he  had  either  paid  the  fine 
or  suffered  the  imprisonment.  The  exces- 
siveness  of  the  sentence  was  conceded,  and 
it  was  said  that  the  prisoner  might  be  re- 
manded to  the  lower  court  for  proper  sen- ' 
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tence,  or  he  might  be  allowed  to  elect 
whether  he  would  pay  the  fine  or  suffer 
the  imprisonment;  but  since  in  this  case 
part  of  the  imprisonment  has  been  served, 
the  latter  course  was  adopted. 

And  in  Reese  v.  Olsen,  —  Utah,  — ,  139 
Pac.  941,  where  the  court  had  power  to  im- 

{>ose  a  fine  and  imprisonment,  but  illegal- 
y  imposed  also  a  sentence  of  imprisonment 
until  the  fine  was  paid,  it  was  held  that 
until  the  prisoner  had  served  the  legal  term 
of  imprisonment  imposed  as  a  penalty  for 
the  offense,  he  would  not  be  released  on 
habeas  corpus. 

To  a  similar  effect  is  Ex  parte  Ellerd,  — 
Tex.  Crim.  Rep.  — ,  158  S.  W.  1145,  where, 
for  a  conteqipt  for  which  the  court  was 
authorized  to  impose  a  fine  not  exceeding 
$100,  a  fine  of  $250  was  imposed,  and  the 
party  committed  until  payment  of  the  fint> 
and  costs,  it  being  held  that  the  judgment, 
although  excessive  as  to  the  amount  of  the 
fine,  was  not  void,  and  a  discharge  wouhl 
not  be  granted  on  habeas  corpus  until  the 
petitioner  had  showed  payment  of  $100  and 
costs. 

Where  a  legal  sentence  of  eighteen  months 
could  have  been  imposed,  and  the  prisoner 
had  not  yet  served  that  length  of  time 
under  a  sentence  of  three  years,  the  court 
in  DeBara  v.  United  States,  40  C.  C. 
A.  194,  99  Fed.  942,  in  refusing  to  dis- 
charge the  prisoner  under  a  writ  of  habeas 
corpus,  said  that  "it  is  true  that  the  cases 
wherein  the  writ  has  been  denied  becaui^e  a 
part  only  of  the  sentence  was  within  the 
power  of  the  court  to  impose  have  generally 
been  those  in  which  the  judgment  was  of  a 
clearly  separable  nature,  as  for  costs  and 
imprisonment,  where  there  was  power  only 
to  impose  the  one  or  the  other.  We  see 
no  reason  why  the  rule  should  be  limited  to 
such  cases,  and  think  the  true  principle  to 
be  that,  before  a  prisoner  can  be  discharged 
upon  habeas  corpus,  it  must  appear  that 
he  is  serving  by  virtue  of  a  judgment  which 
the  court  had  no  power  to  impose.  As  long 
aA  he  is  serving  an  imprisonment  within 
the  limits  of  a  term  which  the  court  might 
lawfully  impose,  acting  within  its  power 
and  jurisdiction,  he  cannot  be  discharged 
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attack.  In  that  case,  as  in  the  case  now 
under  eonaideration,  it  was  not  denied  that 
the  court  had  jurisdiction  both  of  the 
subject-matter  and  the  person  of  the  de- 
fendant. 

Our  territorial  supreme  court,  in  the 
caM  of  Re  Peraltareavis,  8  N.  M.  27,  41 
Pac.  638,  following  Ex  part?  Siebold, 
supra,  said:  "That  the  only  ground  on 
which  that  court  [United  States  Supreme 
Court],  or  any  court,  without  special  stat- 
ute authority,  will  give  relief  on  habeas 
corpus,  is  where  there  is  want  of  juris- 
diction over  the  person  or  the  cause,  or 
some  other  matter  rendering  the  proceed- 
ings Toid,  as  distinguished  from  what  is 
merely  erroneous  and  reversible." 

Our  habeas  corpus  statute  was  adopted 


prior  te  the  rendition  of  the  opinion  on 
the  Peraltareavis  Case,  and  was  doubtless 
carefully  considered  by  the  court  at  that 
time.  We  do  not  concede  that  the  failure 
of  the  record,  in  this  case,  to  show  affirma- 
tively an  arraignment  of  the  defendants,  is 
a  jurisdictional  defect  that  would  render 
void  the  judgment  in  the  case  and  subject 
it  to  collateral  attack.  It  has  been  held 
that,  as  to  jurisdictional  questions,  a  judg- 
ment under  which  the  prisoner  is  held  is 
aided  by  the  same  presumptions  as  in 
other  cases  of  collateral  assault.  If  the 
record  is  silent  as  to  jurisdictional  facts, 
jurisdiction  is  presumed.  Freeman,  Judgm. 
§  619;  £x  parte  Ah  Men,  77  Cal.  198,  11 
Am.  St.  Rep.  263,  19  Pac.  380. 
In  concluding  our  discussion  upon  this 


on  habeas  corpus,  no  matter  how  irregular 
or  erroneous  the  judgment  may  be." 

But  in  O'Brien  v.  McClaughry,  209  Fed. 
816,  it  was  held  that  under  the  Federal 
parole  law,  providinff  that  a  prisoner  might 
be  released  on  parole  after  he  had  served 
one  third  of  the  total  of  the  term  or  terms 
for  which  he  was  sentenced,  one  who  was 
confined  in  the  United  States  Penitentiary 
under  sentences  of  five  and  three  years  re- 
spectively, for  burglary  of  and  larceny  from 
a  postoffice,  the  latter  sentence  being  il- 
legal, was  entitled  to  a  discharge  from  the 
illegal  sentence  on  habeas  corpus,  although 
he  had  not  completed  the  burglary  sentence. 
The  prisoner  was,  however,  remanded  as  to 
the  latter  sentence.  The  court  approved 
DeBara  v.  United  States,  supra,  but  dis- 
tinguished it  from  this  case  because  the 
former  was  decided  before  the  passage  of 
the  Federal  parole  law.  It  was  said  that 
ordinarily  the  law  will  on  habeas  corpus 
grant  no  release  to  a  prisoner  under  the  cir- 
cumstances of  this  case,  until  he  has  served 
the  larger  sentence  imposed  on  the  two 
counts,  if  that  is  within  the  power  of  the 
court  to  impose;  that  the  ground  of  the 
decisions  so  holding  was  domitless  in  part 
that,  where  a  prisoner  is  held  under  a 
sentence  lawfully  imposed,  the  question  as 
to  whether  he  was  lawfully  or  unlawfully 
held  upon  another  sentence  was  a  mere 
moot  question.  But  as  applied  to  the  facts 
of  this  case,  it  was  said:  "We  cannot 
conceive  that  the  second  sentence  against 
the  petitioner,  utterly  void  as  it  was  and 
is,  snould  be  used  to  defer  his  right  to 
apply  for  a  parole,  .  .  .  and,  while 
fully  convinced  that  the  rule  would  be 
otherwise  in  the  absence  of  the  parole  law, 
this  case  is  reversed  and  remanded,  with 
directions  to  the  district  court  to  discharge 
the  petitioner  from  the  custody  of  the  de- 
fendant [the  warden  of  the  penitentiary] 
as  to  the  charge  of  larceny,  but  to  remand 
him  upon  the  charge  of  breaking  into  a 
postoffice." 

Where  a  justice  of  the  peace  exceeded  his 
jurisdiction  in  imposing  a  sentence  of  nine 
months  imprisonment,  it  was  held  in  Re 
Eenney,  147  Mich.  678,  111  N.  W.  189,  that, 
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on  petition  for  writ  of  habeas  corpus,  a 
discharge  would  not  be  granted,  since  the 
petitioner  had  not  served  the  punishment, 
three  months,  which  the  justice  was  au- 
thorized to  impose,  a  statute  providing  that 
whenever,  in  a  criminal  case  before  a  jus- 
tice of  the  peace,  the  defendant  is  ad- 
judged guilty  and  punishment  imposed  in 
excess  of  that  allowed  by  law,  the  judgment 
shall  be  valid  and  effectual  to  the  extent 
of  the  lawful  penalty,  and  be  reversed  only 
as  to  the  excess. 

In  Re  Groves,  83  Kan.  238,  109  Pac. 
1087,  where  a  sentence  of  imprisonment  was 
imposed  until  certain  payments  were  made 
and  the  costs  paid,  it  was  held  on  applica- 
tion for  writ  of  habeas  corpus  that  the  pe- 
titioner would  not  be  discharged  even  if 
the  court  had  no  authority  to  imprison  for 
failure  to  pay  the  costs,  since  he  had  failed 
also  to  make  the  payments. 

Where,  in  addition  to  imprisonTnc^nt  as 
punishment  for  the  offense,  the  defendant 
was  sentenced  to  confinement  for  payment 
of  costs  at  the  rate  of  40  cents  per  day,  in- 
stead of  at  the  authorized  rate  of  75  cents 
per  day,  but  had  not,  at  the  time  of  appli- 
cation for  release  on  habeas  corpus,  served 
such  term  as,  estimated  at  the  latter  rate, 
would  satisfy  the  costs,  it  was  held  in  Ex 
parte  Smith,  1  Ala.  App.  535,  56  So.  247, 
that  the  petitioner  was  not  entitled  to  dis- 
charge. 

Where,  in  default  of  giving  a  bond  to 
keep  the  peace  and  paying  of  costs,  the  de- 
fendant was  committed  to  jail,  and  the 
order  as  to  the  commitment  for  costs  was 
illegal,  it  was  held  in  State  ex  rel.  Babin 
V.  Foster,  109  La.  587,  33  So.  611,  that  the 
defendant  should  not  be  released  uncon- 
ditionally on  habeas  corpus,  but  should  be 
released  only  on  furnishing  the  bond,  and. 
that  on  writ  of  certiorari  to  a  judge  who 
had  granted  an  unconditional  release,  the 
judgment  would  be  ordered  modified  ac- 
cordingly. 

d.  Discharged,  proper  sentence  having 

been  served. 

Supplementing  45  L.R.A.  144. 

Under      the      following      circumstances. 
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subject,  we  desire  to  observe  that  it  is  not 
contended  by  the  petitioners  that  no 
arraignment  was  had;  but  their  contention 
is  entirely  based  upon  the  failure  of  the 
record  to  disclose  the  fact  of  arraignment. 

The  further  contention  of  petitioners  re- 
specting defects  in  the  complaint  and  im- 
propriety of  holding  that  the  prosecution 
was  had  under  ordinance  No.  135  of  the 
city  of  Raton,  when  the  complaint  was 
originally  made  under  ordinance  No.  133, 
are  likewise  collateral  attacks  upon  the 
judgment  of  the  justice  court,  which  can- 
not now  be  entertained  in  this  proceeding 
for  the  reason  given. 

This  leaves  for  our  consideration  the 
question  that  the  judgment  sentencing  each 


of  the  defendants  to  sixty  days  in  the 
county  jail  and  to  pay  a  fine  of  $25  and 
costs  was  excessive  and  beyond  the  power 
of  the  court  to  impose.  The  ordinance  up- 
on which  the  judgment  was  based  provides: 
"Sec.  3.  Any  person  violating  any  pro- 
visions of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  in  a  sum  of  not  ex- 
ceeding $25,  or  by  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  sixty 
days." 

It  is  urged  by  the  petitioners  that  our 
statute  is  substantially  the  same  as  the 
statutes  of  Idaho  and  Missouri,  and  that 
our  statute  was  adopted  from  the  Mis- 
souri statute  after  it  had  been  construed 
by  the  supreme  court  of  that  state  in  the 


prisoners  having  served  legal  sentences, 
where  the  sentences  imposed  were  excessive, 
were  discharged  on  habeas  corpus: 

— where  imprisonment  for  costs  at  the 
rate  of  40  cents  per  day  was  imposed,  in- 
stead of  at  the  authorized  rate  of  75  cents 
per  day,  and  the  defendant  bad  served  such 
term,. estimated  at  the  latter  rate,  as  would 
satisfy  the  costs.  Ex  parte  Haley,  1  Ala. 
App.  528,  56  So.  245; 

— where  the  defendant  was  erroneously 
sentenced  to  hard  labor  for  costs,  and  had 
served  the  sentence  properly  imposed  as 
punishment  for  the  crime.  Ex  parte  Hill, 
122  Ala.  114,  26  So.  230; 

— where  imprisonment  for  nonpayment  of 
a  fine  was  unauthorized  and  the  term  of  im- 
prisonment imposed  as  punishment  for  the 
offense  had  been  served.  Cruz  v.  Director  of 
Prisons,  17  Philippine,  269; 

— where,  after  conviction  and  sentence 
for  ten  years  for  assault  with  intent  to 
commit  murder,  the  defendant  was  convict- 
ed and  sentenced  for  five  years  for  burglary, 
and  the  court  erroneously  made  the  latter 
sentence  cumulative,  the  prisoner  having 
served  the  ten  year  term.  Ex  parte  Mor- 
ton, 132  Cal.  346,  64  Pac.  469; 

— where,  for  an  offense  for  which  the 
maximum  sentence  was  thirty  days  im- 
prisonment, a  sentence  of  six  months  was 
imposed,  the  defendant  having  served  thirty 
days.  Ex  parte  McClure,  6  Ok  la.  Grim. 
Rep.  241,  118  Pac.  591; 

— where,  for  a  crime  for  which  the  legal 
punishment  was  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  a 
fine  not  exceeding  $500,  the  defendant  was 
sentenced  to  the  state  prison  for  a  term 
of  from  two  and  a  half  to  eight  years,  of 
which  he  had  served  more  than  four  vears. 
•  Re  Bolden,  159  Mich.  629,  124  N.  W.'  548; 

— where  a  single  sentence  for  a  term  in 
excess  of  the  period  specified  by  statute  for 
a  single  offense,  upon  conviction  of  sepa- 
rate crimes  charged  in  several  counts  of 
the  indictment,  was  void  as  to  the  excess, 
although  the  sentence  was  for  a  less  term 
than  the  court  might  have  imnoHed  as 
cumulative  sentences.  United  States  v. 
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Peeke,  12  L.R.A.(N.S.)  314,  82  C.  C.  A. 
340,  153  Fed.  166,  affirming  144  Fed.  1016. 

The  rule  that  one  who  has  served  the 
legal  penalty  may  be  released  on  habeas 
corpus  from  service  of  an  excess  sentence 
was  approved  in  Re  Holley,  154  N.  C. 
163,  69  S.  £.  872,  although  it  was  held  in 
that  case  by  a  majority  of  the  court,  that 
the  sentence  in  question  was  not  excessive. 
This  rule  was  approved  akhough  a  stat- 
ute provided  that  the  writ  of  habeas  corpus 
should  be  denied  where  it  appeared  that  the 
petitioner  was  detained  by  virtue  of  the 
judgment  of  a  "competent  tribunal." 

In  Munson  v.  McClaughry,  42  L.R.A. 
(N.S.)  302,  117  C.  C.  A.  180,  198  Fed. 
72,  one  who  had  served  a  sentence  for  bur- 
glary of  a  postoflice  building  with  intent  to 
commit  larceny  was  discharged  on  habeas 
corpus  from  a  sentence  for  larceny,  which, 
as  a  part  of  the  same  criminal  act,  it  was 
held  the  court  had  no  power  to  impose.  To 
the  same  effect  is  Halligan  v.  Wayne,  102 
C.  C.  A.  410,  179  Fed.  112,  where  under 
similar  circumstances  the  prisoner  was  dis- 
charged. 

But  in  Moyer  v.  Anderson,  122  C.  C.  A. 
175,  203  Fed.  881,  it  was  said  that  in  the 
two  cases  last  cited  no  question  was  pre- 
sented as  to  the  propriety  of  the  writ  of 
habeas  corpus  as  a  remedy,  but  that  in  each 
case  its  appropriateness  was  assumed,  and 
it  was  conceded  also  that  the  burglary  ami 
larceny  were  parts  of  one  and  the  same 
transaction.  It  w^as  accordingly  held  in  the 
Moyer  Case  that  the  prisoner,  who  had  been 
convicted  on  separate  counts  of  burglary 
from  a  postoffice  building,  with  attempt  to 
commit  larceny,  and  larceny  committed  on 
the  same  date,  would  not  be  released  on 
habeas  corpus,  although  he  had  served  the 
sentence  for  burglary.  It  was  said  that 
the  petitioner  upon  his  trial  could  have 
interposed  the  defense  that  the  larceny  was 
merged  in  the  burglary  charge,  or  vice 
versa,  and,  having  failed'  to  do  so,  and  the 
record  not  sufiiciently  showing  that  the  two 
crimes  were  committed  at  the  same  time 
and  place,  he  could  not  reserve  this  defense 
for  presentation  on  habeas  corpus;  that  the 
trial   court   had   jurisdiction   to   determine 
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case  of  Ex  parte  Page,  49  Mo.  291.  We  are 
not  convinced  of  the  correctness  of  this 
contention,  though  there  is  great  similar- 
ity between  the  statutes.  The  facts  in- 
volved in  the  Missouri  case,  however,  are 
not  the  same  as  those  with  which  we  are 
now  concerned. 

This  case  being  similar  to  that  of  Ex 
parte  Mooney,  26  W.  Va.  36,  53  Am.  Rep. 
59,  from  the  opinion  therein  we  desire  to 
quote  at  length  with  approval:  "It  is  in- 
sisted, however,  that,  as  the  court  had  no 
legal  right  under  the  statute  to  sentence 
the  petitioner  both  to  confinement  in  the 
penitentiary  and  to  pay  a  ^ne,  it  exceeded 
its  jurisdiction,  and  thereby  the  whole  pro- 
ceeding became  illegal  and  void.  In  sup- 
port of   this  view  the  cases  of  Ex   parte 


Page,  supra;  Rex  v.  Ellis,  6  Barn.  &  C. 
395,  and  Rex  v.  Bourne,  7  Ad.  &  El.  68, 
are  relied  on  by  counsel  for  petitioner.  The 
two  latter  cases  were  decided  upon  writs 
of  error  by  the  court  of  King's  bench,  and 
by  reason  of  the  peculiar  constitution  of 
that  court,  the  determination  of  such  cases 
by  it  have  no  analogy  to  the  proceeding 
by  habeas  corpus  in  our  courts.  I  do  not, 
therefore,  regard  those  cases  as  authority 
in  this  case.  The  other  case,  from  Mis- 
souri, was  in  some  respects  different  from 
the  one  before  us.  In  that  case  the  ex- 
treme limit  which  the  court  could  inflict 
as  a  punishment  for  grand  larceny  was 
fixed  by  statute  at  seven  years'  confinement 
in  the  penitentiary;  but  the  court  sen- 
tenced the  petitioner  to  such  confinement 


whether  the  petitioner  was  guilty  of  both 
defenses,  and  its  decision  could  be  questioned 
only  by  means  of  a  writ  of  error,  and  not 
by  a  writ  of  habeas  corpus. 

And  in  Re  Spencer,  228  U.  S.  652,  57  L. 
ed.  1010,  33  Sup.  Ct.  Rep.  709,  it  was  held 
that  one  under  sentence  by  the  state  court 
to  a  fine  and  imprisonment  for  not  less 
than  eighteen  months,  nor  more  than  two 
years,  who  had  paid  the  fine  and  served 
less  than  six  months  of  the  sentence,  would 
not  be  discharged  on  habeas  corpus,  on  the 
ground  that  the  law  authorizing  the  im- 
position of  such  a  sentence  was  esi  post 
factOf  the  law  in  force  at  the  time  of  the 
commission  of  the  crime  admitting  only  of 
punishment  by  imprisonment  for  a  term  of 
not  less  than  six  months,  nor  more  than  two 
years,  wh<*re  an  unsuccesBful  application  for 
a  writ  of  habeas  corpus  had  been  made 
to  the  United  States  district  court,  and  the 
question  of  the  constitutionality  of  the 
statute  was  not  raised  in  the  trial  court, 
nor  on  appeal  to  the  superior  court  of  the 
state,  nor  on  an  unsuccessful  petition  to 
the  state  supreme  court,  which  had  power 
to  review  and  mod  if  v  the  judgment,  to  al- 
low an  appeal  from  the  superior  court.  Tlie 
decision  apparently  is  not  placed  upon  the 
ground  that  the  sentence  was  valid  at  least 
as  to  the  six  months,  and  that  the  petitioner 
would  not  be  released  prior  to  the  expira- 
tion of  that  time,  but  upon  the  ground  that 
habeas  corpus  was  not  the  proper  remedy; 
but  that  the  efficient  and  orderly  course  to 
obtain  relief  was  through  the  state  tribu- 
nals, which  had  power  to  grant  relief,  and 
whose  decision  on  the  constitutional  ques- 
tion could  have  been  reviewed  by  the  United 
States  Supreme  Court. 

But  in  Stevens  v.  McClaughry,  —  C.  C. 
A.  — ,  207  Fed.  18,  where  a  sentence  of  five 
years  imprisonment  was  imposed  for  steal- 
ing from  a  United  States  mail  car  a  letter 
pouch  containing  registered  mail,  and  also 
an  additional  sentence  of  five  years  im- 
p -isonment  for  larceny  of  mail  matter  was 
illegally  imposed,  the  crimes  not  being  dis- 
tinct offenses  capable  of  separate  flentenc<*s, 
it  was  held  that,  after  having  served  the 
first  term  of  imprisonment,  the  defendant 
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was  entitled  to  release  on  habeas  corpus; 
and  the  rule  was  laid  down  that  he  was 
not  barred  from  such  relief  by  the  fact  that 
lie  might  have  obtained  it  by  writ  of  error, 
but  failed  to  do  so  until  it  was  too  late. 

IV.  Effect  on  appeal  or  on  writ  of  error, 

a.  In  general. 

Supplementing  45  L.R.A.  150. 

In  State  v.  Huggins,  84  N.  J.  L.  254,  87 
Atl.  630,  it  was  said  that  formerly  in  Eng- 
land and  in  New  Jersey  an  excessive  sen- 
tence rendered  the  judgment  illegal,  and 
called  for  a  reversal  for  want  of  power  in 
the  higher  court  either  to  correct  the  sen- 
tence or  remand  the  case  to  the  lower  court 
for  that  purpose;  but  that,  to  remedy  this 
defect,  it  was  provided  by  statute  that 
whenever  a  final  judgment  in  a  criminal 
case  was  reversed  on  account  of  error  in  the 
sentence,  the  court  making  the  reversal 
might  remand  the  case  for  proper  judgment, 
or  might  render  such  judgment  therein  as 
should  have  been  rendered  in  the  lower 
court.  It  w^as  accordingly  held  in  this  case, 
where  a  maximum  sentence  of  thirty  years 
was  imposed  instead  of  the  legal  maximum 
of  fifteen  years,  that  the  prosecutor  might 
elect  as  to  the  iform  of  relief  to  correct  the 
sentence. 

In  State  v.  Arbruzino,  67  W.  Va.  534,  68 
S.  E.  269,  the  rule  was  laid  down  in  the 
headnote  by  the  court  that  "if  tlie  error 
complained  of  be  that  the  final  judgment  is 
in  excess  of  the  verdict,  it  is  matter  of 
record  and  may  be  reviewed  on  writ  of 
error,  without  any  formal  exception  being 
taken  to  the  action  of  the  trial  court." 

b.  Sentence  reversed,  prisoner  ilis- 

charged. 

Supplementing  45  L.R.A.  161. 

Where,  for  a  crime  the  maximum  penalty 
for  which  was  a  fine  of  $50,  a  fine  of  $100 
was  imposed,  and  the  defendant  sentenced 
in  default  of  pavment  to  imprisonment,  it 
was  held  in  Derby  v.  State,  24  Ohio  C.  C 
304,  that  the  judgment  would  be  reversed, 
and  as  the  time  had  passed  for  the  pro- 
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for  that  crime  for  ten  years.  The  court 
on  habeas  corpus  held  that  the  trial  court 
by  that  sentence  had  exceeded  its  jurisdic- 
tion, and  therefore  under  the  provisions  of 
the  statute  of  that  state  the  petitioner  was 
discharged.  The  statute  referred  to  de- 
clared that  when  a  prisoner  is  brought  up 
on  habeas  corpus,  if  it  appear  that  he  is 
in  custody  by  virtue  of  process  from  any 
court  or  judicial  officer,  he  can  be  dis- 
charged only  in  one  of  the  following  cases: 
'First,  where  the  jurisdiction  of  such  court 
or  officer  has  been  exceeded,  either  as  to 
matter,  place,  sum,  or  person.  .  .  . 
Sixth,  where  the  process  is  not  authorised 
by  any  judgment,  order,  or  decree,  nor  by 
any  provision  of  law.*  Wagner's  Stat.  690, 
§  35.     The  judge  who  delivered  the  opin- 


ion of  the  court,  after  quoting  said  stat* 
ute,  says:  'It  seems  to  me  that  the  court 
in  passing  the  sentence  exceeded  its  juris- 
diction  in  the  matter,  and  that  it  did  not 
act  by  authority  of  any  provision  of  law. 
This  application,  therefore,  I  think  comes 
within  the  meaning  of  the  statute.'  49  Mo. 
292.  It  seems  clear  from  the  opinion  that 
the  court  decided  that  case  under  the  in- 
fluence of  the  statute;  and  consequently 
it  can  be  no  precedent,  and  can  have  no 
application  in  a  state  like  ours,  where  no 
such  statute  exists.  But  if  that  case  could 
be  regarded  as  decided  upon  principle,  it 
must  be  disapproved,  since  it  is  not  only 
pontrary  to  the  general  rules  hereinbefore 
stated,  but  it  is  in  positive  conflict  with 
numerous  other  and  seemingly  better  con- 


nouncing  of  sentence  by  the  lower  court, 
and  its  jurisdiction  to  pronounce  sentence 
was  lost,  the  defendant  must  be  discharged. 
Derby  v.  State,  supra,  was,  however,  over- 
ruled in  Yocbeim  v.  State,  31  Ohio  C.  G. 
430,  where  the  rule  was  laid  down  that, 
upon  reversal  by  the  court  of  common  pleas 
for  error  in  the  sentence  alone,  and  remand 
for  resentence,  the  lower  court  had  au- 
thority to  resentence,  even  though  the  time 
had  elapsed  after  the  trial  within  which 
judgment  must  be  rendered. 

o.  Rrlaoner  discharged,  legal  aentence 
having  heen  nerved. 

Supplementing  46  L.RJIl.  152. 

In  Galeo.T.  State,  107  Me.  474,  78  Atl. 
867,  where  a  plea  of  guilty  was  entered, 
and  the  prisoner  had  suffered  all  the  pun- 
ishment that  could  legally  have  been  im- 
posed upon  him  for  the  offense  committed, 
he  was  discharged  on  appeal. 

In  Com.  V.  Fetterman,  26  Pa.  Super.  Ct. 
569,  where  an  excessive  sentence  was  im- 
posed, it  was  said  that  the  error  might  be 
corrected  on  appeal  by  reversing  the  judg- 
ment and  remitting  the  record  for  proper 
sentence,  or  the  appellate  court  might  modi- 
fy the  judgment  by  passing  proper  sentence. 
Ihe  latter  form  of  remedy  was  in  this  in- 
stance adopted,  it  being  held  that,  where  a 
prisoner  had  been  sentenced  to  the  peniten- 
tiary for  a  year  and  a  half  at  solitary 
confinement  at  labor,  and  the  only  punish- 
ment which  could  legally  be  imposed  was 
confinement  in  the  county  jail,  the  prisoner, 
who  had  served  eleven  months  in  the  peni- 
tentiary, should  be  discharged,  as  the  term 
served  was  adequate  punishment  for  the 
offense. 

Under  statute  providing  that  on  appeal 
the  appellate  court  might,  in  cases  where 
an  erroneous  judgment  had  been  entered 
upon  a  lawful  verdict,  correct  the  judg- 
ment, it  was  held  in  People  v.  Scheuren, 
148  App.  Div.  324,  132  N.  Y.  Supp.  1025, 
that  one  who  had  been  convicted  of  a  mis- 
demeanor and  sentenced  as  for  a  felony  to 
not  less  than  three  nor  more  than  five  and 
one-half  years  imprisonment,  and  had 
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served  over  a  year  In  the  state  prison  under 
the  erroneous  judgment,  would  be  dis- 
charged on  appeal.  It  was  said  that  the 
proper  procedure  under  the  statute  would 
be  to  direct  that  the  defendant  be  brought 
before  the  court  for  judgment  on  his  con- 
viction; but  as  the  defendant  had  served 
already  over  a  vear,  an  additional  sentence 
would  not  be  imposed,  but  the  judgment 
would  be  reversed  and  the  prisoner  dis- 
charged. 

d.  Sentence  corrected  or  modified. 

Supplementing  45  L.R.A.  163,  157. 

In  some  instances,  instead  of  remanding 
the  case  to  the  lower  court  for  resentence, 
where  the  sentence  was  excessive,  the  ap- 
pellate court  has  corrected  the  sentence, 
usually  stating  that  as  modified  the  judg- 
ment is  affirmed.  Statutes  giving  the 
courts  authority  to  modify  a  judgment  or 
sentence  on  appeal  in  some  of  the  cases, 
but  in  others  no  reference  is  made  to  par- 
ticular statutory  power. 

In  Jackson  v.  United  States,  42  C.  G.  A. 
452,  102  Fed.  473,  it  was  said  that  the 
courts  are  not  entirely  uniform  as  to  the 
particular  manner  in  which  the  correction 
of  a  sentence  shall  be  made, — ^whether  by 
ihe  court  imposing  the  sentence  or  by  the 
appellate  court;  that  the  difference  seemed 
to  depend  upon  the  particular  way  in  which 
the  question  was  raised,  whether  by  habeas 
corpus  or  by  writ  of  error;  but  that  the 
rule  that  the  sentence  might  be  corrected 
in  the  appellate  court  should  be  applied 
especially  in  a  case  like  the  one  in  ques- 
tion, where  the  prisoner  was  confined  in  a 
prison  remote  from  the  place  of  sentence, 
and  to  take  him  back  for  modification  of 
the  sentence  would  incur  great  expense 
without  any  benefit  to  him. 

In  State  v.  Wisnewski,  13  N.  D.  649, 
102  N.  W.  883,  3  Ann.  Cas.  907,  it  was 
said  that  the  power  to  modify  a  judgment, 
as  authorized  by  statute,  would  not  be 
exercised  in  a  case  involving  the  discretion 
of  the  trial  court  as  to  the  sentence,  where 
its  judgment  as  to  the  punishment  had  not 
been  indicated;  but  in  this  instance,  where 
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sidered  decisions  of  courts  of  other  states. 
Re  Petty,  22  Kan.  477;  Ex  parte  Parks, 
93  U.  S.  18,  23  L.  ed.  787;  People  ex  rel. 
Woolf  V.  Jacobs,  66  N.  Y.  9;  Peopl*  ex  rel. 
Tweed  ▼.  Liscomb,  60  N.  Y.  559,  19  Am. 
Rep.  211;  People  ex  rel.  Trainor  v.  Baker, 
SO  N.  Y.  460." 

As  pointed  out  in  this  opinion  ( Ex  parte 
Mooney)  the  sentence  under  consideration 
by  the  Missouri  Case  was  not  severable, 
while  in  the  Mooney  Case,  rine  and  im- 
prisonment having  been  imposed,  and  one  or 
the  other  being  in  excess  of  the  statutory 
provision,  it  was  held  that  the  sentence 
was  void  as  to  the  excess  only,  the 
sentence  being  severable.  In  the  Idaho 
case,  £x  parte  Cox,  3  Idaho,  530,  95  Am. 
St.  Rep.  29,  32  Pac.  197,  a  judgment  im- 


posed a  sentence  of  five  years  for  viola- 
tion of  an  Idaho  statute,  when  the  statute 
in  question  authorized  a  maximum  penalty 
of  two  years.  This  case  is  similar  to  the 
Missouri  case  of  Ex  parte  Page,  which  was 
cited  by  the  Idaho  supreme  court  with  ap- 
proval. 

In  a  later  case.  Ex  parte  Crenshaw,  80 
Mo.  447,  where  the  court  exceeded  the  limit 
of  punishment  in  imposing  a  fine  of  $500, 
the  supreme  court  held:  ''Notwithstanding 
these  errors  in  the  proceeding  of  the  court, 
we  cannot  discharge  the  prisoner,  since  the 
order  for  his  commitment,  until  he  shall 
have  obeyed  the  order,  to  restore  the  goods, 
was  a  legitimate  exercise  of  the  power  of 
the  court.  Neither  this  nor  any  other  court 
can,  on  a  petition  for  habeas  corpus,  dis- 


an  additional  penalty  of  200  days  imprison- 
ment was  imposed  for  non-payment  of  a 
fine,  instead  of  the  legal  penalty  of  six 
months,  it  was  clear  that  the  court  would 
have  imposed  an  additional  sentence  of  six 
months,  if  the  provision  of  the  statute  had 
not  been  overlooked.  Accordingly,  the  ad- 
ditional sentence  was  reduced  to  six 
months. 

In  Jones  v.  State,  —  Ok  la.  Crim.  Rep.  — , 
137  Pac.  1^1,  the  court  said,  regarding  its 
power  to  reduce  an  alleged  'excessive  sen- 
tence: "While  this  court  has  the  power 
to  modify  a  judgment  and  reduce  a  sentence 
inflicted  by  the  jury  or  trial  court,  this 
power  cannot  be  arbitrarily  used,  but  can 
only  be  exercised  where  it  appears  from  the 
record  that  an  injustice  has  been  done  in 
assessing  the  punishment." 

In  Haynes  v.  United  States,  42  C.  C.  A. 
34,  101  Fed.  817,  where  the  court  erroneous- 
ly added  to  a  sentence  of  imprisonment  the 
words  "at  hard  labor,"  and  desigtiated  the 
penitentiary  instead  of  a  county  jail  as 
the  place  of  imprisonment,  it  was  held  on 
appeal  that  the  appellate  court  might  either 
correct  the  sentence  or  remit  the  record  to 
the  trial  court  for  modification  by  eliminat- 
ing the  excessive  part,  and  that  in  this  in- 
stance the  latter  method  would  be  adopted, 
because  the  appellate  court  did  not  have 
sufficient  information  to  enable  it  to  desig- 
nate a  suitable  jail  or  other  place  of  im- 
prisonment in  lieu  of  the  penitentiary. 

In  State  v.  Van  Waters,  36  Wash.  358, 
78  Pac.  897,  it  was  said  that  the  sentence 
in  question  of  twenty-one  years  seemed  un- 
necessarily severe,  and  would  have  been  re- 
duced to  five  years  if  within  the  recognized 
powers  of  the  court.  But  the  court  said 
that  its  investigation  led  it  to  doubt  its 
authority  to  reduce  or  modify  a  sentence 
within  the  discretion  of  the  trial  court  to 
impose,  and  the  apparent  excessiveness  was 
mentioned  in  order  that  the  prisoner  might 
be  aided  thereby  in  application  to  the  par- 
doning power  for  clemency  after  he  nad 
served  a  reasonable  time. 

Under  the  following  circumstances  it  has 
been  held  that  the  appellate  court  would 
modify  an  excessive  sentence  or  judgment: 
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-where  the  words  "at  hard  labor"  were 


erroneouslv  included  in  a  sentence  of  im- 
prisonment,  and  the  prisoner  was  confined 
in  a  prison  remote  from  the  place  of  sen- 
tence. Jackson  v.  United  States,  42  C.  C. 
A.  452,  102  Fed.  473; 

— where  imprisonment  in  the  peniten- 
tiary at  hard  labor  in  default  of  payment 
of  a  fine  was  erroneously  imposed  instead 
of  confinement  in  the  county  jail.  Thomp- 
son V.  State,  52  Fla.  113,  41  So.  899; 

— where,  in  a  conviction  for  second  de- 
gree murder,  the  sentence  was  fixed  by  the 
verdict,  but  the  court  erroneously  sentenced 
the  defendant  to  an  additional  term  at  hard 
labor  for  costs.  Weaver  v.  State,  1  Ala. 
App.  48,  65  So.  956,  rehearing  on  other 
points  denied  in  2  Ala.  App.  98,  56  So. 
749; 

— where  the  defendant  was  sentenced  to 
a  certain  term  at  hard  labor  to  pay  costs 
at  the  rate  of  40  cents  per  day,  and,  the 
statute  fixing  this  rate  having  been  declared 
unconstitutional,  the  judgment  was  correct- 
ed so  as  to  require  service  for  an  addi- 
tional term  estimated  under  statute  at  the 
rate  of  75  cents  per  day.    Martin  v.  State, 

1  Ala.  App.  215,  56  So.  3;  Crandall  v.  State, 

2  Ala.  App.  112,  56  So.  873; 

— where  a  sentence  of  294  days  imprison- 
ment in  default  of  payment  of  fine  and  costs 
was  reduced  to  six  months,  the  legal  maxi- 
mum. State  V.  Stevens,  19  N.  D.  249,  123 
N.  W.  888 ; 

— where  a  sentence  imposing  imprison- 
ment for  a  certain  term,  for  assault,  also 
imposed  a  fine,  and  erroneously  directed 
additional  iniprisonment  in  default  of  pay- 
ment of  the  fine,  the  judgment  being  modi- 
fied by  striking  out  that  part  directing  im- 
prisonment upon  failure  to  pay  the  fine. 
People  V.  Kerr,  16  Cal.  App.  273,  114  Pac. 
584; 

— ^where,  after  a  verdict  fixing  the  punish- 
ment as  imprisonment,  the  court  erroneous- 
ly also  imposed  a  fine.  Shields  v.  People, 
132  111.  App.  109 ; 

— ^where,  in  addition  to  payment  of  a 
fine,  the  court  erroneously  added  a  sentence 
of  imprisonment.  Johnson  v.  State,  ^ 
Miss.  — ,  26  So.  967; 
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charge  the  prisoner  for  a  mere  irregularity 
in  the  proceedings.  It  must  be  for  an  il- 
legality which  renders  the  commitment 
void.  Hurd,  Habeas  Corpus,  327.  Here 
the  court  had  jurisdiction,  and  the  im- 
prisonment of  the  petitioner  until  he  should 
comply  with  the  order  i '  the  court  was 
warranted  by  law.  After  he  shall  have 
restored  the  goods,  the  prisoner  will  be 
entitled  to  his  discharge,  the  other  require- 
ments of  the  judgment  being  nullities. 
Feeley's  Case,  12  Cush.  598;  People  v. 
Markham,  7  Cal.  208." 

The  great   weight  of   authority   is   that, 
where  a  court  has  jurisdiction  of  the  per- 


son and  the  offense,  the  imposition  of  a 
sentence  in  excess  of  what  the  law  permits 
does  not  render  the  legal  or  authorized 
portion  of  the  sentence  void,  but  only  leaves 
such  portion  in  excess  open  to  question  and 
attack.  Re  Taylor,  7  S.  D.  382,  45  L.R.A. 
138,  64  N.  W.  253,  58  Am.  St.  Rep.  843. 
See  also  authorities  collected  in  note. 

Counsel  for  petitioners  contends  that  this 
rule  is  not  applicable  to  the  present  case, 
because  the  judgment  is  not  separable. 
In  this  he  is  mistaken,  as  the  judgment 
here  is  separable.  The  principle  is  better 
stated,  in  its  entirety,  in  the  following 
language:     A  sentence  is  legal  so  far  as  it 


-where  the  court  erroneously  added  to  a 


sentence  of  life  imprisonment  for  second 
degree  murder,  a  provision  that  the  defend- 
ant be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  for  a  period 
of  ten  y^-ars,  the  erroneous  portion  being 
ordered  stricken  out  of  the  sentence.  Dor- 
8ey  v.  State,  —  Ind.  — ,  100  N.  E.  369; 

" — where,  on  a  verdict  for  assault  with 
intent  to  commit  robbery,  fixing  the  punish- 
ment at  two  years  imprisonment,  a  judg- 
ment was  entered  for  assault  with  intent  to 
murder.  Hernandez  v.  State,  60  Tex.  Grim. 
Rep.  382,  131  S.  W.  1091; 

— where  a  verdict  and  judgment  showed 
conviction  for  burglary,  but  the  sentence 
was  for  assault  with  intent  to  commit  mur- 
der, an  order  being  made  that  the  sentence 
be  modified  so  as  to  show  a  sentence  for 
burglary.  Gradington  v.  State,  —  Tex. 
Crim.  Rep.  — ,  155  S.  W.  210; 

— where  a  sentence  for  one  day  imprison- 
ment and  the  payment  of  a  fine  of  $100 
for  an  offense  for  which  the  legal  penalty 
was  a  fine  of  from  $10  to  $50  was  modified 
by  striking  out  the  imprisonment  and  re- 
ducing the  fine  to  $50.  Diamond  t.  State, 
123  Tenn.  348,  131  N.  W.  666; 

— where  the  court  included  in  a  judg- 
ment a  sentence  of  infamy  for  a  crime 
which  did  not  carry  with  it  such  punish- 
ment. Griffin  v.  State,  109  Tenn.  17,  70 
S.  W.  61; 

— ^where,  unless  assessed  by  jury,  a  fine 
exceeding  $50  was  not  authorized,  and  the 
court  erroneously  imposed  a  fine  of  $100, 
thp  fine  being  reduced  to  $50  and  the  judg- 
ment as  modified  affirmed,  although  the  pen- 
alty for  the  offense  in  question  was  a  fine 
of  not  less  than  fifty  nor  more  than  two 
hundred  dollars.  Shoun  v.  State,  111  Tenn. 
166,  78  S.  W.  91; 

— where,  for  an  offense  for  which  the  pen- 
alty was  from  $10  to  $100,  but  under  stat- 
ute a  fine  exceeding  $50  could  not  be  as- 
sessed except  by  jury,  the  court  erroneously 
assessed  a  fine  of  $100,  it  being  held  that 
the  judgment  was  valid  to  the  e^ent  of  $50 
onlv.  Madden  v.  State,  —  Tenn.  — ,  67 
S.  W.  74; 

— where  a  sentence  was  imposed  of  a  fine 
of  $10  and  confinement  for  six  months,  and 
the  punishment  authorized  was  a  fine  of 
not  less  than  $10  nor  more  than  $200,  the 
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judgment  being  modified  by  striking  out 
the  imprisonment.  Pressly  v.  State,  114 
Tenn.  534,  69  L.R.A.  291,  108  Am.  St.  Rep. 
921,  86  S.  W.  378; 

— where  sentences  were  imposed  for  burg- 
lary and  for  larceny,  although  the  two  al- 
leged crimes  were  not  distinct  offenses  for 
which  separate  punishments  could  be  im- 
posed, it  being  held  that  the  defendant 
should  be  released  from  the  judgment  for 
larceny.  Cronan  v.  State,  113  Tenn.  539,  82 
S.  W.  477 ; 

— where  the  sentence  of  two  of  the  de- 
fendants was  reduced  from  the  extreme  pen- 
alty of  ten  years  imprisonment  to  seven 
years,  it  appearing  that  a  third  defendant 
was  sentenced  only  for  the  latter  term,  and 
there  was  nothing  in  the  evidence  to  indi- 
cate that  he  was  less  guilty.  Keeler  v. 
State,  73  Neb.  441,  103  N.  W.  64; 

— where  a  sentence  of  five  years  imprison- 
ment for  felonious  shooting  was  r^arded 
as  excessive,  there  being  mitigating  circum- 
stances, and  was  reduced  on  appeal  to  two 
years.  Krause  v.  State,  88  Neb.  473,  129 
N.  W.  1020,  Ann.  Gas.  1912B,  736; 

— ^where  a  sentence  to  the  penitentiary 
for  an  indefinite  term  for  burglary  com- 
mitted with  intent  to  steal  property  worth 
$3.50  was  reduced  to  nine  months  in  jail, 
the  time  already  served  in  the  penitentiary 
being  applied  on  the  jail  sentence.  State 
V.   Rogers,   —  Iowa,  — ,    137   N.   W.   819; 

— ^where  the  amount  of  a  fine  for  con- 
tempt of  a  surety  on  a  bond,  for  falsely 
representing  his  financial  ability,  was  re- 
duced to  the  amount  recovered  in  an  ac- 
tion upon  the  bond.  Buffalo  Loan,  Trust 
&  S.  D.  Go.  V.  Medina  Gas  &  E.  L.  Co.  68 
App.  Div.  414,  74  N.  Y.  Supp  486; 

— where  sentence  was  imposed  under  a 
statute  admitting  of  a  different  and  larger 
penalty  than  the  statute  applicable  to  the 
offense.  Wechsler  v.  United  States,  86  C. 
C.  A.  37,  158  Fed.  §79;  Fletcher  v.  United 
States,  42  App.  D.  G.  8  (judgment  being 
reversed  and  cause  remanded  for  proper 
sentence  as  to  all  the  defendants,  although 
only  those  who  had  received  a  sentejice  in 
excess  of  that  permitted  by  the  statute  ap- 
plicable to  the  case  raised  the  question 
of  the  illegality  of  the  sentence). 

The  same  remedy,  correction  of  excessive 
sentence  in  the  appellate  court,   has  been 
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is  within  the  provisions  of  law  and  the 
jurisdiction  of  the  court  over  the  person 
and  the  o^ense,  and  only  void  as  to  the 
excess,  when  such  excess  is  separable  and 
may  be  dealt  with  without  disturbing  the 
valid  portion  of  the  sentence.  United 
States  V.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
631,  14  Sup.  Ct.  Rep.  746;  State  ex  rel. 
Dudoussat  v.  Klock,  48  La.  Ann.  .67,  55 
Am.  St.  Rep.  269,  18  So.  057;  £x  parte 
Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59. 
It  is  our  conclusion  that  the  sentence  in 
this  case  is  separable,  and  that,  had  peti- 
tioners paid  the  fine  or  suffered  the  im- 
prisonment, they  would  be  entitled  to  the 


writ;  but,  having  done  neither,  they  are 
not  entitled  to  release.  In  £x  parte  Lange, 
18  Wall.  163,  21  L.  ed.  872,  it  was  held 
that  "the  error  of  the  court  in  imposing 
the  two  punishments  mentioned  in  the  stat- 
ute, when  it  had  only  the  alternative  of 
one  of  them,  did  not  make  the  judgment 
wholly'  void."  In  that  case  the  petitioner, 
before  applying  for  a  writ  of  habeas  cor- 
pus, had  paid  the  fine  imposed.  He  was 
discharged. 

For  the  reasons  given,  the  writ  is  de- 
nied. 

Roberts,  Cli.  J.,  and  Parker,  J.,  concur. 


applied  under  the  following  circumstances, 
in  cases  in  which  express  reference  is  made 
to  the  statutory  power  of  the  court  to  modi- 
fy or  correct  a  sentence  on  appeal: 

— where  a  sentence  of  twenty-five  jears 
imprisonment  for  a  crime  the  maximum 
legal  punishment  for  which  was  five  years 
was  reduced  to  the  latter  term.  Williams 
v.  State,  —  Okla.  Grim.  Rep.  — ,  136  Pac. 
599; 

— where  a  sentence  of  ten  years  imposed 
by  the  jury  under  erroneous  instructions 
that  the  punishment  for  the  crime  was  from 
ten  to  twenty  years,  the  legal  penalty  be- 
ing from  five  to  ten  years,  was  reduced  to 
five  years.  Arnold  v.  State,  —  Okla.  Crim. 
Rep.  — ,  132  Pac.  1123; 

— where  a  sentence  was  imposed  of  a 
fine  of  $50,  and  in  case  of  nonpayment  of 
imprisonment  for  100  days,  the  legal  pen- 
alty for  failure  to  pay  a  fine  being  im- 
prisonment not  to  exceed  one  day  for  every 
dollar  of  the  fine;  and,  although  defendant 
had  paid  the  fine,  the  sentence  was  corrected 
as  to  the  term  of  imprisonment.  People 
V.  Jeratino,  62  Misc.  587,  116  N.  Y.  Supp. 
1121; 

— ^where  the  judgment  erroneously  recited 
that  the  defendant  had  been  convicted  of 
the  crime  charged  in  the  first  instead  of  the 
second  degree.  Sayers  v.  State,  —  Okla. 
Crim.  Rep.  — ,  135  Pac.  944; 

— where  the  verdict  and  judgment  showed 
that  the  punishment  was  fixed  at  two  years 
confinement  in  the  penitentiary,  but  the 
sentence  erroneously  recited  that  the  pun- 
ishment had  been  assessed  by  the  verdict  at 
confinement  for  five  years.  Laudermilk  v. 
State,  47  Tex.  Crim.  Rep.  427,  83  S.  W. 
1107; 

— ^where  the  verdict  assessed  the  punish- 
ment at  a  fine  of  $25  and  twenty  days  im- 
prisonment, but  through  inadvertence  of 
the  clerk  the  judgment  assessed  a  fine  of 
$100  and  costs.  Byrd  v.  State,  51  Tex. 
Crim.  Rep.  530,  103  S.  W.  863; 

— where  the  defendant  entered  a  plea  of 
guilty  to  grand  larceny  as  a  first  offense, 
and,  it  having  been  shown  to  the  trial  court 
by  defendant's  answers  that  he  had  been 
previously  convicted  of  crime  and  sen- 
tenced to  state  prison,  judgment  was  er- 
roneously entered  as  for  a  fourth  offense. 
People  V.  Bretton,  144  App.  Div.  282,  129 
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N.  Y.  Supp.  247,  motion  for  reargument 
denied  in  156  App.  Div.  904,  141  N.  Y. 
Supp.  4,  motion  m  arrest  of  judgment  de* 
nied  in  157  App.  Div.  341,  142  N.  Y.  Supp. 
256; 

— where  a  sentence  of  ten  years  imprison- 
ment for  a  crime  for  which  the  jury  had 
assessed  the  punishment  at  five  years  was 
reduced  to  the  latter  term.  Martinez  v. 
State,  —  Tex.  Crim.  Rep.  ■— ,  153  S.  W. 
886; 

— where  the  court  reduced  a  sentence  of 
capital  punishment  for  murder,  which  it  re- 
garded as  excessive,  to  life  imprisonment. 
Fritz  V.  State,  8  Okla.  Crim.  Rep.  342,  128 
Pac.  170; 

— ^where  a  sentence  of  imprisonment  in 
the  penitentiary  for  a  year  for  aggravated 
assault  was  regarded  as  excessive,  and  was 
reduced  to  confinement  in  the  county  jail 
for  a  period  of  thirty  days.  Kilgorc  v. 
State,  —  Okla.  Crim.  Rep.  — ,  137  Pac. 
364; 

— where  a  judgment  of  $50  for  assault, 
regarded  as  excessive,  was  reduced  to  $10. 
Hooper  v.  State,  7  Okla.  Crim.  Rep.  43, 
121  Pac.  1087; 

— where  a  sentence  of  the  maximum  pen- 
alty of  six  months  in  jail  and  a  fine  of 
$500  imposed  upon  a  negro  .boy  for  a  first 
offense  in  selling  whisky,  the  sale  being  in- 
duced by  a  detective,  was  reduced  to  im- 
prisonment of  sixtf  days  and  a  fine  of 
$100,  although  the  jury  had  recommended 
the  maximum  punishment.  Hall  v.  State, 
7  Okla.  Crim.  Rep.  126,  122  Pac.  729; 

— ^where  the  sentence  of  a  boy  of  sixteen 
to  confinement  in  jail  for  six  months  for 
stealing  chickens  was  reduced  to  two 
months.  People  v.  Loomis,  65  Misc.  156, 
121  N.  Y.  Supp.  91; 

— where  a  sentence  of  seven  years  im- 
prisonment for  larceny  of  a  stray  steer 
worth  $20  was  reduced  to  two  years.  Pal- 
mer V.  State,  70  Neb.  136,  97  N.  W.  235; 

— wliere  a  sentence  of  five  years  imprison- 
ment for  larceny  of  property  worth  $40 
was  reduced  to  two  and  one  half  years. 
Junod  V.  State,  73  Neb.  208,  119  Am.  St. 
Rep.  800,  102  N.  W.  462. 

In  State  v.  Maher,  25  Nev.  465,  62  Pac. 
236,  it  was  said,  regarding  a  contention 
that  a  judgment  should  be  reversed  because 
the  court  included  as  a  part  of  the  8cnt«ncQ 
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"at  hard  labor,"  that  if  the  claim  were  cor- 
rect, the  court  could  under  statute  modify 
the  judgment  by  striking  therefrom  the 
unauthorized  part. 

In   Williams  v.   State,   66   Ark.  264,   50 

5.  W.  617,  where  the  jury  erroneously  as- 
sessed the  punishment  by  a  "quotient  ver- 
dict'' at  five  years,  and  the  minimum  for 
the  crime  in  question  was  three  years,  the 
court  modified  the  judgment  by  reducing 
the  punishment  to  the  latter  term. 

Also,  in  Walker  v.  State,  91  Ark.  497, 
121  S.  W.  925,  where,  after  a  finding  of 
guilty  of  murder  in  the  second  degree,  the 
jury  erroneously  assessed  the  punishment 
by  lot  at  seventeen  years  imprisonment, 
the  judgment  was  modified  by  reducing  the 
sentence  to  five  years,  which  was  the  mini- 
mum punishment  for  the  crime. 

In  State  v.  Harness,  11  Idaho,  122,  80 
Pac.  1129,  it  was  said  that  where  the  evi- 
dence supports  the  verdict  the  judgment 
will  not  be  reversed  on  the  ground  that  the 
sentence  is  excessive,  but  the  remedy  is 
by  way   of  modification   of   the  judgment. 

6.  Judgment  modified^  toith  directions 

to  lower  court  to  resentence. 

Supplementing  45  L.R.A.  154. 

In  several  instances  the  court  has  modi- 
fied excessive  judgments  and  afiirmed  the 
judgment  as  modified,  with  directions  to 
the  lower  court  to  impose  proper  sentence. 
Stete  V.  Stone,  40  Mont.  88,  105  Pac.  89 
(where  a  judgment  erroneously  included 
payment  of  costs  as  a  part  of  the  penalty )  ; 
Screen  v.  State,  107  Ga.  715,  33  S.  E.  393 
(where  a  sentence  of  imprisonment  or  work 
on  a  chain  gang  was  either  excessive  or  ir- 
regular ) . 

In  Re  Gompers,  40  App.  D.  C.  293,  on  ap- 
peal from  the  supreme  court  of  the  District 
of  Columbia,  it  was  held  that  the  appel- 
late court  had  statutory  power  to  modify 
excessive  judgments,  and  sentences  imposed 
upon  certain  labor  leaders  of  one  year,  nine 
months,  and  six  months,  respectively,  for 
contempt  of  court  for  violating  an  injunc- 
tion restraining  a  boycott,  were  regarded  as 
so  grossly  excessive  under  the  circumstances 
that  the  case  was  remanded  with  instruc- 
tions to  the  lower  court  to  impose  sentences 
in  the  one  case  of  imprisonment  for  thirty 
days,  and  in  the  others  of  fines  of  $500. 

And  in  State  v.  Neil,  13  Idaho,  539,  90 
Pac.  860,  rehearing  denied  in  13  Idaho, 
554,  91  Pac.  318,  the  court  regarded  a  sen- 
tence of  ten  years  for  assault  with  intent 
to  commit  rape  as  excessive  under  the  cir- 
cumstances, and  remanded  the  case  with  di- 
rections to  impose  a  sentence  of  two  years. 

f.  Case  remanded  for  proper  judgment. 

Supplementing  45  L.R.A.  156. 

As  will  be  seen  from  the  cases  under  this 
section,  the  circumstances  under  which  the 
courts  have  in  some  instances  remanded 
cases  to  the  lower  court  for  proper  sentence 
are  similar  in  many  instances  to  those 
above  cited,  where  other  courts  have  cor- 
rected or  modified  the  sentence.  Statutory 
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provisions  may  account  in  part  for  this 
difi'erence  in  practice,  althou^,  as  indi- 
cated above,  reference  to  parncular  stat- 
utes is  not  always  made  in  the  cases,  and 
in  some  instances  it  appears  that  the  ap- 
pellate court  might  either  have  modified  the 
sentence  and  affirmed  the  judgment  as  modi- 
fied, or  remanded  the  case  to  the  lower 
court  for  proper  sentence. 

Under  the  following  circumstance  it  was 
held  that  the  case  would  be  remanded  to  the 
lower  court  for  proper  sentence,  where  the 
sentence  imposed  was  excessive: 

— ^where  the  court  erroneously  sentenced 
the  defendant  to  hard  labor  in  lieu  of  pay- 
ment of  costs.  Lewis  v.  State,  3  Ala.  App. 
20,  57  So.  1012; 

— where,  in  a  sentence  of  imprisonment 
and  payment  of  costs,  the  court  erroneously 
ordered  the  defendant  committed  until  pay- 
ment of  costs.  Smith  v.  State,  24  Ohio  C. 
C.  140; 

— where,  in  a  verdict  for  manslaughter, 
the  jury,  although  authorized  to  fix  the 
duration  of  the  term,  attempted  also  to  fix 
the  place  of  punishment,  the  verdict  and 
sentence  in  accordance  therewith  being  for 
one  year  in  the  penitentiary,  but  the  court 
was  authorized  where  the  term  was  for  one 
year  or  less,  to  sentence  only  to  imprison- 
ment in  the  county  jail,  or  to  hard  labor 
for  the  countv.  Ex  parte  Robinson,  —  Ala. 
~,  63  So.  177; 

— where  the  court,  although  authorized 
to  impose  a  sentence  only  as  indicated  in 
the  above  case,  erroneously  sentenced  to  im- 
prisonment in  the  penitentiary  for  six 
months.  Minto  v.  State,  —  Ala.  App.  — , 
64  So.  3G9; 

— where  a  sentence  of  one  year  at  hard 
labor  in  the  penitentiary  was  imposed,  and 
such  imprisonment  was  legal  only  when  the 
term  exceeded  one  year.  Mitchell  v.  United 
State,  116  C.  C.  A.  436,  196  Fed.  877,  pe- 
tition for  writ  of  certiorari  denied  in  226 
U.  S.  611,  57  L.  ed-  381,  33  Sup.  Ct.  Rep. 
218  (However,  in  this  instance,  the  legal 
limit  of  imprisonment  for  the  crime  in  ques- 
tion was  eighteen  months) ; 

— ^where  the  defendant  was  sentenced  to 
pay  a  fine,  and  on  default  in  payment  to 
confinement  in  the  state  prison,  and  the 
statute  authorized  confinement  only  in  the 
county  jail  on  default  in  the  payment  of  a 
fine.  Taylor  v.  State,  —  Fla.  — ,  64  So. 
454; 

— where  imprisonment  only  in  the  coun- 
ty jail  was  authorized,  when  the  court  im- 
posed a  sentence  in  the  penitentiary.  Com. 
v.  Barge,  11  Pa.  Super.  Ct.  164;  Com.  v. 
Lewis,  29  Pa.  Super.  Ct.  282; 

— where  imprisonment  in  the  workhouse 
at  labor  was  imposed  as  part  of  a  sentence, 
instead  of  confinement  in  jail.  Amsman  v. 
State,  30  Ohio  C.  C.  445; 

— ^i^'here  the  only  penalty  authorized  was 
imprisonment  in  the  county  jail  or  fine, 
and  the  sentence  imposed  was  imprisonment 
in  the  county  jail  at  hard  labor.  State 
V.  Houghton,  46  Or.  12,  75  Pac.  822; 

— where  one  under  twenty-one  years  of 
age  was  sentenced  to  the  penitentiary  for 
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life  instead  of  to  the  state  reformatory  for 
an  indeterminate  period.  People  v.  Rar- 
din,  225  111.  9,  99  N.  E.  59,  Ann.  Cas. 
1913D,  282; 

— where,  instead  of  a  sentence  to  the  re- 
formatory for  an  indeterminate  period,  the 
defendant  was  sentenced  to  the  penitentiary 
for  six  years,  the  case,  however,  being  re- 
manded for  a  new  trial  because  of  other 
prejudicial  errors.  Neathery  v.  People,  227 
111.  110,  81  N.  E.  16; 

— where  the  defendant  was  sentenced  to 
the  penitentiary  for  ten  years  instead  of 
for  an  indeterminate  period  of  not  less 
than  one  year.  People  v.  Coleman,  251 
111.  497,  96  N.  E.  239; 

— where,  after  a  verdict  fixing  the  pun- 
ishment at  imprisonment  for  three  years, 
the  court  erroneously  sentenced  the  defend- 
ant for  an  indeterminate  period  under  the 
parole  law.  People  v.  Warfield,  172  111. 
App.  1,  reversed  on  other  grounds  in  261 
111.  293,  103  N.  E.  979; 

— ^where  the  court,  although  authorized 
only  to  sentence  as  for  a  first  offense,  pro- 
nounced sentence  as  for  a  second  offense. 
Coeller  v.  State,  119  Md.  61,  85  Atl.  954; 
Kenny  v.  State,  —  Md.  — ,  87  Atl.  1109, 
the  judgment,  however,  being  reversed  also 
for  other  errors;  Oaks  v.  State,  100  Miss. 
737,  57  So.  1 ; 

— where  a  sentence  of  imprisonment  ex- 
ceeding the  maximum  wsis  imposed,  and 
the  court  said  that  for  such  an  error  in  the 
judgment  it  was  authorized  under  statute 
to  remand  the  case  for  proper  judgment; 
but  since  in  this  instance  there  was  revers- 
ible error  in  addition  to  the  erroneous  sen- 
tence, the  judgment  was  reversed  and  a  new 
trial  granted.  Cochran  v.  State,  119  Md. 
639,  87  Atl.  400; 

— where  the  defendant  was  erroneously 
sentenced  under  a  statute  enacted  after  the 
commission  of  the  crime,  which  deprived 
him  of  his  right  under  the  law  previously 
existing  to  a  deduction  of  his  sentence  for 
good  behavior,  and  a  statute  required  the 
remanding  of  cases  to  the  lower  court  with 
instructions,  where  the  judgment  was  re- 
versed, affirmed,  or  modified.  State  v. 
Tyree,  70  Kan.  203,  78  Pac.  525,  3  Ann. 
Cas.  1020; 

— where,  for  a  misdemeanor  for  which 
imprisonment  for  from  ten  to  sixty  days 
only  was  authorized,  a  sentence  was  im- 
posed of  imprisonment  for  two  years. 
State  V.  Williams,  114  La.  940,  38  So.  686; 

— where  a  sentence  was  imposed  as  for 
another  offense  than  that  of  which  the  de- 
fendant had  been  convicted.  State  v.  Hes- 
terly,  178  Mo.  43,  76  S.  W.  985; 

— ^\vhere,  on  a  verdict  for  second  degree 
murder  fixing  the  term  of  imprisonment  at 
twenty  years,  judgment  was  entered  as  for 
first  degree  murder.  Lewis  v.  State,  — 
Ala.  App.  — ,  64  So.  637 ; 

— where  a  sentence  was  imposed  for  an 
offense  greater  than  that  charged  in  the  in- 
formation and  found  by  the  verdict.  State 
V.  Mead,  27  S.  D.  .381,' 131  N.  W.  305; 

— ^where,  although  the  only  authorized 
penalty  was  imprisonment  in  state  prison 
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not  exceeding  five  years,  or  in  jail  not  ex- 
ceeding two  years,  a  sentence  was  imposed 
of  imprisonment  in  the  state  prison  for  not 
more  than  seven  nor  less  than  six  years. 
Smith  V.  Com.  178  Mass.  340,  59  N.  E. 
1019; 

— where  a  fine  of  $300  was  imposed,  al- 
though the  penalty  autliorized  was  a  fine 
not  exceeding  $200.  Carey  v.  State,  70  Ohio 
St.  121,  70  K.  E.  955; 

— where  imprisonment  and  fine  were  im- 
posed, and  only  imprisonment  or  fine  was 
authorized.  State  v.  Swikert,  65  Or.  286, 
132  Pac.  709; 

— where  an  excessive  minimum  term  was 
imposed,  the  legal  punishment  being  a  maxi- 
mum of  twenty  years  and  a  minimum  of 
not  less  than  six  months  or  more  than  five 
years,  the  sentence  imposed  being  from 
ten  to  twenty  years.  State  v.  Andrews,  71 
Wash.  181,  127  Pac.  1102, 

— ^where  a  sentence  of  four  years  was 
regarded  as  excessive  as  to  all  over  eighteen 
months,  and  the  >  case  was  remanded  with 
instructions  to  modify  the  judgment  by  re- 
mitting the  excess.  Han  ley  v.  United 
States,  59  C.  C.  A.  153,  123  Fed.  849.  But 
on  rehearing  in  61  C.  C.  A.  668,  126  Fed. 
944,  and  62  C.  C.  A.  561,  127  Fed.  929, 
it  was  held  that  the  sentence  was  not  exces- 
sive; 

— where,  on  a  conviction  for  embezzle- 
ment, in  addition  to  a  fine  and  imprison- 
ment, the  court  erroneously  sentenced  the 
defendant  to  pay  to  the  county  all  money 
embezzled  less  the  amount  he  had  already 
paid.     Com.  v.  Shoen6r,  25  Pa.  Super.  Ct. 

526,  reversed  on  other  grounds  in  212  Pa. 

527,  61  Atl.  1093; 

— where  the  court  without  authority  im- 
posed a  sentence  of  perpetual  banishment 
from  the  state  after  five  years  imprison- 
ment, with  a  penalty  of  two  additional 
years  imprisonment  in  case  of  return  to  the 
state.  State  v.  Baker,  58  S.  C.  Ill,  36  S. 
E.  601,  12  Am.  Crim.  Rep.  107. 

In  People  v.  FarrelU  146  Mich.  2G4,  109 
N.  W.  440,  it  was  held  by  a  divided  court 
that  a  conviction  of  first  degree  murder  of 
one  who  had  on  a  former  trial  on  the  same 
information  been  convicted  of  manslaughter 
should  be  treated  as  a  valid  conviction  for 
manslaughter,  and  that  where,  in  accord- 
ance with  the  verdict  of  first  degree  mur- 
der, the  court  had  sentenced  the  defendant 
to  imprisonment  for  life,  and  the  maximum 
sentence  for  manslaughter  was  only  fifteen 
years,  the  trial  court  had  power,  although 
the  illegal  sentence  had  been  partly  executed, 
to  impose  a  proper  sentence;  and  that  for 
resentence  the  case  would  be  remanded  to 
the  trial  court.  Some  of  the  judges  took 
the  position  that  the  appellate  court  should 
affirm  the  judgment  as  to  fifteen  years  im- 
prisonment, the  maximum  allowed  for  man- 
slaughter, and  reverse  the  judgment  as  to 
the  excess,  a  statute  providing  that  when- 
ever punishment  was  imposed  by  imprison- 
ment in  excess  of  that  allowed  by  law,  the 
judgment  should  not  be  wholly  reversed 
upon  review,  but  should  be  valid  to  the  ex- 
tent of  the  lawful  penalty,  and  only  be  re- 
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versed  as  to  the  excess.  But  a  majority 
of  the  court  held  that  this  statute  was  in- 
applicable, apparently  on  the  ground  that 
the  conviction,  as  well  as  the  sentence,  in 
this  instance,  was  erroneous,  although,  as 
indicated,  the  conviction  was  upheld  as 
valid  for  the  crime  of  manslaughter. 

g.  Judgment  reversed  and  new  trial 

granted. 

Supplementing  45  L.R.A.  157. 

Where  an  erroneous  instruction  that  if 
the  defendant  was  convicted,  since  he  was 
under  eighteen  years  of  age,  he  would  be 
transferred  from  the  penitentiary  to  the 
reform  school,,  might  have  led  the  jury,  in 
assessing  his  punishment  for  manslaughter 
at  three  and  a  fourth  years  in  the  peniten* 
tiary,  to  fix  the  penalty  higher  than  they 
would  otherwise  have  done,  the  court  in 
Pittman  v.  State,  84  Ark.  292,  105  S.  W. 
874,  reversed  the  judgment  and  remanded 
the  case  for  a  new  trial,  saying  that  it 
might  follow  this  course,  or  it  had  author- 
ity to  reduce  the  punishment  to  the  mini- 
mum for  manslaughter. 

That  a  sentence  is  excessive  is  not  ground 
ordinarily  for  a  new  trial.  See  subdivision 
II.  supra. 

H.  Judgment  revised,  "but  case  *not  re* 

manded. 

Where  one  under  twenty-one  years  of  age 
was  sentenced  to  the  penitentiary  for  life, 
when  he  should  have  been  sentenced  to  the 
reformatory  for  an  indeterminate  period, 
the  court  in  People  v.  Smith,  253  111.  283, 
97  N.  £.  649,  said  that  under  the  decisions 
in  that  state,  if  the  prisoner  was  then  under 
twenty-one,  there  was  no  question  but  that 
the  judgment  should  be  reversed  and  the 
cause  remanded  to  the  trial  court  for  re- 
sentence to  the  reformatory;  but  since  in 
this  instance  the  prisoner,  while  confined 
in  the  penitentiary,  had  become  more  than 
twenty-one  years  of  age,  it  was  held  that, 
while  the  judgment  would  be  reversed,  the 
cause  would  not  be  remanded. 

To  a  similar  effect  is  People  v.  DeGraff, 
56  Misc.  429,  107  N.  Y.  Supp.  1038,  where, 
on  appeal  from  a  judgment  of  a  court  of 
special  sessions,  imposing  a  fine  of  $100, 
although  it  had  jurisdiction  only  to  impose 
a  fine  not  exceeding  $50,  it  was  held  that 
the  county  court  had  no  power  to  remit  the 
case  for  proper  sentence,  but  that  the  sen- 
tence was  void  and  the  judgment  should  be 
reversed. 

i.  Miscellaneous, 

In  State  v.  Davenport,  149  Iowa,  294, 
128  N.  W.  351,  where  it  was  contended  that 
a  sentence  of  life  imprisonment  for  burg- 
lary was  excessive,  the  court,  while  ad- 
mitting that  the  sentence,  being  for  a  defi- 
nite period,  was  contrary  to  the  indetermin- 
ate sentence  law,  held  that  the  ease  was  not 
one  for  interference  by  the  appellate  court, 
saying  that  the  action  of  tlie  court  in  fixing 
the  deiinite  period  would  not  interfere  with 
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the  adjustment  of  punishment  as  provided 
for  by  the  indeterminate  sentence  law. 

Under  statutes  directing  the  imposition 
of  sentences  notwithstanding  exceptions, 
abolishing  criminal  terms,  and  authorizing 
the  court  to  stay  the  sentence,  it  was  held 
in  Com.  v.  O'Brien,  175  Mass.  37,  55  N.  E. 
466,  where  the  defendant  was  erroneously 
sentenced  to  *  imprisonment  for  a  term  of 
not  less  than  three  nor  more  than  five 
years,  that,  after  the  overruling  of  excep- 
tions in  the  appellate  court,  when  the  de- 
fendant was  again  brought  before  the  trial 
court  more  than  a  year  after  the  imposition 
of  sentence,  it  could  impose  a  proper  sen- 
tence of  three  years  imprisonment,  the  de- 
fendant in  the  meantime  having  been  ad- 
mitted to  bail  and  the  sentence  being  wholly 
unexecuted.  To  a  similar  effect,  see  Com. 
V.  Lobel,  187  Mass.  288,  72  >\  E.  977,  al- 
though in  this  case  the  nature  of  the  error 
in  the  sentence  does  not  appear. 

F.  On  certiorari. 

Supplementing  45  L.R.A.  158,  159. 

In  Ex  parte  Phillips,  80  Ark.  200,  96  S. 
W.  742,  it  was  held  that  certiorari  would 
not  lie  to  review  an  alleged  excessive  sen- 
tence, within  the  legal  penalty  for  tiic  of- 
fense, where  no  sufficient  reason  appeared 
for  not  prosecuting  an  appeal. 

Where  a  fine  was  imposed  and  the  de- 
fendant sentenced  to  work  on  the  streets 
for  thirty  days  in  default  of  payment,  it 
was  contended  in  Brown  v.  Atlanta,  123  Ga. 
497,  51  S.  E.  507,  in  a  petition  for  certiorari, 
that  the  alternative  sentence  to  labor  was 
illegal;  but  it  was  held  that  since  it  ap- 
peared the  fine  had  been  paid,  the  petition 
should  be  dismissed. 

In  Johnson  v.  Atlanta,  6  Ga.  App.  779, 
66  S.  £.  810,  it  was  held  that  the  superior 
court  had  statutory  power  to  modify  a 
judgment  on  certiorari,  and  an  alleged  un- 
authorized sentence  of  labor  in  default  of 
payment  of  a  fine  was  changed  to  imprison- 
ment. 

In  Cole  V.  State,  2  Ga.  App.  738,  59  S.  E. 
24,  the  court  said  that  it  had  no  juris- 
diction to  review  a  sentence  imposed  in  a 
criminal  case,  on  the  ground  that  it  was  ex- 
cessive,  if  within  the  limits  set  by  statute; 
but  in  this  instance  a  sentence  to  the  chain 
gang  for  four  months  or  a  fine  of  $40, 
when  it  appeared  to  the  appellate  court 
that  a  fine  of  $1  would  have  been  ample,  if 
not  excessive,  was  regarded  as  so  dispro- 
portionate to  the  offense  that,  on  appeal 
from  the  superior  court,  which  had  refused 
a  petition  for  certiorari  from  the  trial 
court,  while  the  judgment  was  affirmed,  di- 
rection was  given  that  the  superior  court 
might  in  its  discretion,  as '  authorized  by 
law,  review  and  correct  the  sentence. 

Where  the  maximum  penalty  was  $100 
or  imprisonment  for  not  more  than  three 
months,  but  sentence  was  imposed  of  a  fine 
of  $1,000  or  in  default  in  payment  two 
years  labor  on  the  public  roads,  it  was  held 
in  State  ex  rel.  Hart  v.  Hicks,  113  La.  846, 
37  So.  776,  on  application  for  a  writ  of  cer- 
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tiorari,  that  the  verdict  of  guilty  should 
remain,  but  that  the  eenteuce  was  void,  and 
that  the  judgment  of  the  trial  court  should 
cause  the  defendant  to  appear  before  him 
for  resentence. 

And  in  State  ex  rel.  Rivoire  v.  St.  Paul, 
304  La.  203,  28  So.  073,  where  a  line  of 
$250  was  imposed  for  contempt,  and  the 
legal  penalty  was  a  fine  of  $50,  it  was  held 
that  the  judgment  on  certiorari  should  be 
set  aside,  leaving  to  the  lower  court  the 
duty  of  imposing  a  new  sentence.  To  the 
same  effect  is  State  v.  Williams,  131  La. 
392,    59    So.    822,    where,    instead    of    im- 

{»risonment      not      exceeding      twenty-four 
lours,  for  contempt  of  court,  a  sentence  of 
three  days  was  imposed. 

See  also  State  ex  rel.  Babin  ▼.  Foster, 
under  III.  c,  2,  supra. 


VI.  English,  Canadian,  and  Philippine 

decisions. 

Supplementing  45  L.R.A.  159. 

By  the  English  criminal  appeal  act  1907 
(7  Edw.  VJI.  chap.  23),  "on  an  appeal 
against  sentence,  the  court,  if  they  think 
a  different  sentence  should  have  been 
passed  are  to  quash  the  sentence  and  pass 
such  other  sentence  w^arranted  in  law  as 
they  think  ought  to  have  been  passed, 
and  in  other  cases  are  to  dismiss  the 
appeal;  the  substituted  sentence  may  be 
more  or  less  severe  than  the  sentence 
passed;  a  different  sentence  may  be  passed, 
whether  the  appellant  has  or  has  not  plead- 
ed guilty."  9  Laws  of  England  (Hal»bury) 
435.  In  the  following,  among  otlier  cases, 
the  court  under  this  statute  reduced  excess- 
ive sentences:  Rex  v.  Daviea,  28  Times  L. 
R.  431;  Rex  v.  Raybould,  25  Times  L.  R. 
681,  73  J.  P.  334,  [1909]  W.  N.  118;  Rex 
V.  Syres,  25  Times  L.  R.  71;  Rex  v.  Nuttall, 
26  Times  L.  R.  76,  73  J.  P.  30,  53  Sol.  Jo. 
64;  Rex  v.  George,  25  Times  L.  R.  66;  Rex 
▼.  Prince,  25  Times  L.  R.  197;  Rex  ▼. 
Bruce,  27  Times  L.  R.  51,  75  J.  P.  Ill; 
Rex  V.  Brooks,  29  Times  L.  R.  162;  Rex  v. 
TrewHolm,  29  Times  L.  R.  530,  77  J.  P. 
344;  Rex  v.  Briggs  [1909]  1  K.  B.  381,  78 
L.  J.  K.  B.  N.  S.  116,  100  L.  T.  N.  S. 
240,  73  J.  P.  31,  25  Times  L.  R.  105,  53 
Sol.  Jo.  164;  Rex  v.  Bradford,  28  Times 
L.  R.  26. 

In  Rex  V.  Davidson,  25  Times  L.  R.  352, 
[1909]  W.  N.  52,  100  L.  T.  N.  S.  623,  where 
a  sentence  of  imprisonment  at  hard  labor 
was  illegally  imposed  on  a  plea  of  guilty 
to  a  misdemeanor,  the  court  was  of  the 
opinion  that  it  could  not  impose  a  proper 
sentence,    as   the   statute   authorized    it   to 

Eass  only  such  other  sentence  warranted  in 
iw  by  the  verdict  as  it  saw  fit,  and  in  this 
instance  there  had  been  no  verdict.  There- 
fore the  sentence  was  quashed,  but  no  other 
sentence  'was  imposed. 

But  this  decision  was  overruled  in  Rex 
▼.  Ettridge  [1909]  2  K.  B.  24,  25  Times  L. 
R.  391,  73  J.  P.  253,  78  L.  J.  K.  B.  N.  S. 
479,  300  L.  T.  N.  S.  624,  53  Sol.  Jo.  401, ' 
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w^here,  although  there  had  been  a  plea  of 
guilty,  an  excessive  sentence  was  reduced. 

The  English  practice  on  an  appeal  against 
sentence,  as  to  reducing  an  alleged  excess- 
ive sentence,  is  well  illustrated  by  the  case 
of  Rex  V.  Nuttall,  25  Times  L.  R.  76,  73  J. 
P.  30,  53  Sol.  Jo.  64,  it  being  said  that 
where  there  had  been  a  trial,  the  trial  judge 
had  a  far  better  opportunity  of  justly  de- 
termining the  proper  sentence  than  the 
court  of  criminal  appeals,  and  in  such  a 
case  the  latter  court  would  be  slow  to  in- 
terfere with  a  sentence,  although  it  might 
feel  that  it  would  have  imposed  a  different 
sentence;  but  that  this  reason  did  not  ex- 
tend to  cases  where  the  defendant  had 
pleaded  guilty,  and  the  circumstances  were 
before  the  court  of  appeals  to  much  the 
same  extent  as  before  the  trial  court.  So 
that  where  the  defendant  had  pleaded  guil- 
ty to  a  minor  offense,  which  it  appeared 
had  been  committed  probably  when  drunk, 
a  sentence  of  eighteen  months  imprisonment 
at  hard  labor  was  reduced  to  six  months, 
although  it  appeared  the  defendant  had  pre- 
viously been  convicted  of  other  crimes. 

The  Canadian  cases  appear  to  be  of  lit- 
tle value  as  precedents  outside  of  the  ter- 
ritorial operation  of  the  statutes,  under 
which  for  the  most  part  they  were  decided. 

In  Reg.  V.  Spooner,  4  Can.  Crim.  Cas. 
209,  the  court  on  certiorari,  under  statu- 
tory authority,  reduced  a  sentence  which 
was  in  excess  of  that  authorized  by  law. 

In  Rex  V.  McKenzie,'  12  Can.  Crim.  Cas. 
435,  it  was  held  that  the  supreme  court  of 
Nova  Scotia  had  power  on  certiorari  to 
amend  a  conviction  which  imposed  a  long- 
er term  of  imprisonment  than  the  statute 
permitted  in  case  of  failure  to  pay  a  pen- 
alty. 

In  Rex  V.  Shing,  20  Manitoba  L.  Rep. 
214,  it  was  held  that  a  sentence  of  a  fine 
of  $200  for  the  keeping  of  a  common  gam- 
ing house  was  excessive,  in  that  the  court 
had  no  power  to  impose  a  fine  exceeding 
$100,  but  that  the  case  was  not  one  in  which 
the  appellate  court  could  modify  the  sen- 
tence; and  the  conviction  was  quashed  on 
certiorari. 

In  Rex  V.  Sperdakes,  40  N.  B.  428,  it 
was  held  that  a  sentence  was  excessive 
which  imposed  a  sentence  of  two  years  im- 
prisonment and  a  fine  of  $1,000,  for  fraud- 
ulently abstracting  electricity  of  the  value 
of  $13,  one  half  of  the  fine  to  be  paid  to  the 
company  from  whom  the  electricity  had 
been  stolen,  and  that  on  appeal  the  court 
had  power  to  modify  the  sentence;  that  a 
proper  penalty  was  a  fine  of  $500  and  six 
months  imprisonment,  with  the  further  im- 
prisonment of  six  additional  months  in  case 
of  nonpayment  of  the  fine.  Accordingly, 
the  sentence  of  the  lower  court  was  set 
aside  and  the  case  remitted  to  that  court, 
with  directions  to  pronounce  the  sentence 
indicated  in  place  of  the  one  imposed.  • 

In  Rex  V.  Baird,  13  Can.  Crim.  Cas.  240, 
it  was  held  that  on  appeal  from  a  justice 
court,  to  the  district  court,  the  case  be- 
ing heard  de  novOf  an  excessive  judgment 
should  be  amended;    and  that   in  this   in- 
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Rtance,  where  a  justice  had  imposed  the 
maximum  penalty  of  a  fine  of  $200  and  in 
default  of  payment  six  months  imprison- 
ment, the  sentence  should  be  reduced,  on  the 
ground  that  under  the  circumstances  it 
was  excessive,  to  $50  fine,  and  in  default 
of  payment  one  month  imprisonment. 

And  in  Rex  v.  Williams,  21  Ont.  L.  Rep. 
467,  where  a  sentence  of  three  years  impris- 
onment was  imposed,  and  the  maximum 
authorized  by  law  was  three  months,  it  was 
held  on  appeal  that  under  statutory  author- 
ity to  pass  such  sentence  as  ought  to  have 
been  passed,  or  make  such  other  order  as 
justice  required,  the  court  had  power  to 
discharge  the  prisoner,  the  confinement  he 
had  already  suffered  being  regarded  as  suf- 
ficient  for   the   crime. 

In  Rex  V.  Kavanagh,  5  Can.  Crim.  Cas. 
507,  it  was  held  that  an  alleged  excessive 
term  of  imprisonment  imposed  by  the  coun- 
ty court  judge's  criminal  court  was  not 
ground  for  releasing  by  habeas  corpus  in 
the  supreme  court  of  Nova  Scotia. 

In  Reg.  V.  Dupont,  4  Can.  Crim.  Cas.  566, 
a  sentence  of  seven  years  imprisonment, 
when  the  maximum  authorized  was  three 
years,  was  reduced  by  the  court  of  appeals 
under  statutory  power  to  the  latter  term. 

In  Rex  v.  Simmons,  17  Ont.  L.  Rep.  239, 
where  a  sentence  of  four  months  imprison- 
ment, the  statutory  penalty  for  a  second 
offense,  was  imposed,  upon  an  insufficient 
admission  of  the  defendant  of  a  first  offense, 
it  was  held  that  a  discliarge  should  be 
granted  on  application  for  writ  of  habeas 
corpus.  The  court  indicated  that  it  would 
have  amended  the  conviction  by  substitut- 
ing the  maximum  penalty  authorized  for 
a  first  offense,  but  doubted  its  power  to  do 
so. 

And  in  Rex  v.  Hayward,  6  Can.  Crim. 
Cas.  399,  where,  on  a  pica  of  guilty  to  theft 
of  80  cents,  an  imprisonment  of  two  years 
was  imposed,  and  the  confinement  actually 
suffered  was  in  a  different  place  than  that 
specified  in  the  commitment,  the  prisoner 
was  discharged  on  habeas  corpus  after  he 
had  served  two  months,  although  the  max- 
imum penalty  for  the  offense  was  six 
months. 

Also,  in  Reg.  v.  Randolph,  4  Can.  Crim. 
Cas.  165,  a  prisoner  was  discharged  on  ha- 
beas corpus,  although  he  had  served  less 
than  a  month  of  a  sentence  of  two  years, 
and  the  maximum  penalty  authorized  was 
six  months,  but  the  sentence  imposed  was 
also  erroneous  in  fixing  the  place  of  con- 
finement in  the  central  prison  of  the  prov- 
ince, instead  of  in  the  common  jail. 

Among  possibly  other  cases  in  which  the 
supreme  court  of  the  Philippine  Islands 
has  exercised  its  power  to  modify  or  re- 
duce sentences  on  appeal  are  the  following: 
United  States  v.  Lariosa,  15  Philippine,  208 
(where  an  excessive  sentence  was  imposed 
under  a  statute  not  applicable  to  the  of- 
fense) ;  United  States  v.  Baguio,  14  Philip- 
pine, 240;  United  States  v.  Goboy,  17  Phil- 
ippine, 615  (penalty  of  imprisonment  re- 
duced on  account  of  the  defendant's  ex- 
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treme  age) ;  United  States  t.  Penalver,  17 
Philippine,  616  (penalty  of  imprisonment 
reduced  on  account  of  defendant's  youth). 
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UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

CHARLES    A.    STEVENS,    Alias    Charlcfi 

Savage,  Appt., 

v. 

ROBERT  W.   McCLAUGHRY,  Warden   of 

the  United  States  Penitentiary. 

(—  C.  C.  A.  — ,  207  Fed.  18.) 

Criminal  law  —  sentence  •*  ooncarrent 
offenses. 

1.  The  sentence  of  a  defendant,  convicted 
under  separate  counts  of  an  indictment  un- 
der §  5469,  Revised  Statutes  (U.  S.  Comp. 
Stat  1901,  p.  3692),  of  larceny  of  a  mail 
pouch  containing  registered  letters  and  of 
letters,  and  also  of  larceny  of  registered 
letters  and  embezzlement  of  their  contents, 
committed  at  the  same  time  and  place  and 
as  parts  of  a  continuous  criminal  act  to 
separate  punishments,  is  beyond  the  jurisdic- 
tion of  the  court,  and  void  as  to  the  excess 
above  the  maximum  punishment  that  may 
be  imposed  for  a  single  offense;  and,  after 
the  defendant  has  satisfied  such  a  sentence, 
he  is  entitled  to  his  release  by  habeas  cor- 
pus. 

Separate  offenses  which  are  oommitted  at 
the  same  time  and  are  parts  of  a  continuous 
criminal  act,  inspired  by  the  same  criminal 
intent  which  is  an  essential  element  of  each 
offense,  are  susceptible  of  but  one  punish- 
ment. 

Habeas  corpus  —  Judgment  not  void. 

2.  The  proper  Federal  court  may  release 
by  writ  of  habeas  corpus  one  who  is  being 
restrained  of  his  liberty  for  many  years 
by  virtue  of  the  judgment  of  a  Federal 
court  beyond  its  jurisdiction  and  therefore 
void,  but  it  may  not  release  one  so  held  by 
virtue  of  a  judgment  which  is  erroneous 
but  within  the  jurisdiction  of  the  court 
wJiich  rendered  it,  and  hence  not  void.  The 
writ  of  habeas  corpus  is  not  available  to 
perform  the  function  of  a  writ  of  error 
where  the  judgment  assailed  is  not  void. 

Headnotes  by  Sanbobn,  Circuit  Judge. 

Note.  —  The  right  to  convict  for  several 
offenses  growing  out  of  the  same  facts  is 
treated  in  the  note  to  Hughes  v.  Com.  31 
L.R.A.(N.S.)  693,  and  see  also  Munson  y. 
McClaughry,  42  L.RJ^.(N.S.)  302.  For 
stealing  property  from  different  owners  at 
the  same  time  as  distinct  offenses,  see  note 
to  State  V.  Sampson,  42  L.R.A.(N.S.)   967. 

As  to  effect  of  excessive  sentence,  includ- 
ing the  remedy  by  habeas  corpus,  see  notes 
to  Re  Taylor,  46  L.R.A.  136,  and  Re  Cica, 
ante,  373. 


STEVENS  V.  McCLAUGHRY. 


391 


Criminal   law  •*  excessive  sentence  — 
effect. 

3.  The  excess  of  a  judgm?nt  beyond  the 
jurisdiction  of  the  court  Avhieh  renders  it 
is  as  Toid  as  a  judgment  without  any  juris- 
diction, and  a  prisoner  held  under  such  ex- 
cess only  is  entitled  to  his  release  by  writ 
of  ha))eas  corpus. 

Habeas  corpus  «—  delay  in  seeking  writ 
of  error. 

4.  One  who  is  being  restrained  of  his  lib- 
erty for  many  years  by  virtue  of  the  judg- 
ment of  a  Federal  court  which  is  beyond  its 
jurisdiction  and  void  is  not  barred  from  a 
release  therefrom,  by  writ  of  habeas  corpus, 
by  the  fact  that  he  might  have  secured  such 
relief  by  a  writ  of  error,  but  failed  to  ap- 
ply for  it  until  it  was  too  late, 

(July  10,  1913.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  Kansas  denying  his 
petition  for  a  writ  of  habeas  corpus  to  se- 
cure his  release  from  the  United  States 
Penitentiary.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Garland,  Cir- 
cuit Judges,   and   Willard,   District  Judge. 

Mr.  Turner  W.  Bell  for  appellant. 

^lessrs.  II.  J.  Bone  and  A.  M.  Harvey, 
with  Mr.  Charles  S.  Brings,  for  appellee. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  an  order  which 
denied  the  petition  of  Charles  A.  Stevens, 
alias  Charles  Savage,  for  a  writ  of  habeas 
corpus  and  a  release  from  the  United 
States  penitentiary  at  Leavenworth,  Kan- 
sas. He  was  indicted,  convicted,  and  sen- 
tenced, under  the  first  two  counts  of  an 
indictment,  to  imprisonment  for  fivj  years 
under  §  5469  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  3092),  for  feloni- 
ously taking,  stealing,  and  carrying  away 
on  June  6,  1908,  "from  and  out  of  a  certain 
United  States  mail  car  lying  and  being 
upon  a  side  track  at  the  Union  Depot 
Transfer  Station  for  United  States  mails 
at  Kansas  City,  Jackson  county,  Missouri, 
and  then  and  there  being  the  duly  author- 
ized depository  for  registered  mail  mat- 
ter, a  certain  letter  pouch  containing  reg- 
istered mail,  .  .  .  from  Los  Angeles, 
California,  to  New  York,  New  York,  which 
said  pouch  contained  large  quantities  of 
registered  mail  matter,  from  United  States 
postofBce  at  Los  Angeles,  California,  and 
intended  for  delivery  at  United  States  post- 
office  at  New  York  city.  New  York,"  and 
108  letters  and  packages  which  had  been 
lately  deposited  in  the  United  States  mails 
for  mailing  and  delivery.  At  the  same  trial 
he  was  convicted  and  sentenced  to  an  im- 
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prisonment  for  five  years  more,  under 
§  5409,  of  the  Revised  Statutes,  under  four 
counts  of  the  same  indictment,  for  feloni- 
ously taking,  stealing,  and  carrying  away 
on  June  6,  1908,  "from  and  out  of  a  cer- 
tain United  States  mail  car  lying  and  be- 
ing upon  a  side  track  at  the  Union  Depot 
Transfer  Station  for  United  States  mails  at 
Kansas  City,  Missouri,  and  then  and  there 
being  a  duly  authorized  depository  for 
registered  letters,  certain  mail  matter,"  to 
wit,  four  registered  letters  numbered  98,- 
419,  90,420,  96,421,  and  96,422,  and  feloni- 
ously embezzling  and  converting  to  his  own 
use  the  contents  thereof.  Each  of  these  four 
letters  was  thus  described  in  the  indictment: 
"A  certain  letter  which  had  theretofore 
been  deposited  in  the  United  States  post- 
office  in  Los  Angeles,  California,  for  mail- 
ing and  delivery,  to  wit,  registered  letter 
No.  96,419  (or  one  of  the  other  numbers), 
of  the  United  States  postoffice  at  Los 
Angeles,  Ca1iforni.i,  mailed  and  deposited 
in  said  postoffice  by  the  Farmers'  & 
Merchants'  National  Bank  of  Los  Angeles, 
California,  and  intended  to  be  conveyed  by 
mail  and  addressed  to  and  intended  for  the 
Importers'  &  Traders'  National  Bank  of 
New  York  City,  New  York,  /«'hich  said 
letter  then  and  there  contained"  $12,500 
lawful  money  of  the  United  States. 

The  petitioner  served  his  term  of  five 
years  under  the  first  two  counts  of  the  in- 
dictment, and  then  presented  his  petition 
for  his  release  on  the  ground  that  all  the 
offenses  of  which  he  was  convicted  consti- 
tuted a  single  continuing  criminal  act,  in- 
spired by  the  same  felonious  intent,  which 
was  equally  essential  to  each  of  the  offenses 
charged  in  the  indictment,  and  that  the 
excess  of  his  sentence  beyond  imprisonment 
for  five  years,  which  was  the  maximum 
punishment  prescribed  by  §  5469  for  a 
single  offense,  was  beyond  the  jurisdiction 
of  the  court  which  sentenced  him,  and  void, 
under  the  decision  of  this  court  in  Mun- 
son  V.  McClaughry,  42  L.R.A.(N.S.)  302, 
117  C.  C.  A.  180,  198  Fed.  72,  75,  76,  the 
decision  of  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  in  Halligan  v.  Wayne, 
102  C.  C.  A.  410,  179  Fed.  112,  and-  the 
opinions  in  Re  Snow,  120  U.  S.  274,  285,  30 
L.  ed.  658,  662,  7  Sup.  Ct.  Rep.  556;  Re 
Nielsen,  131  U.  S.  176,  182,  190,  33  L.  ed. 
118,  120,  122,  9  Sup.  Ct.  Rep.  672;  Kite  v. 
Com.  11  Met.  581,  583;  Triplett  v.  Com. 
84  Ky.  193,  1  S.  W.  84;  Yarborough  v. 
State,  86  Ga.  396,  12  S.  E.  650;  Com.  v. 
Birdsall,  69  Pa.  482,  485,  8  Am.  Rep.  283. 

The  principle  upon  which  the  decisions 
in  these  cases  rests  is  that  two  or  more 
separate  offenses  which  are  committed  at 
the  same  time  and  are  parts  of  a  single 
continuing   criminal   act,    inspired    by    the 
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same  criminal  intent  which  is  essential  to 
each  offense,  are  susceptible  to  but  one 
punishment.  The  most  familiar  illustra- 
tion of  the  rule  is  that  burglary  with  in- 
tent to  commit  larceny  and  larceny  com- 
mitted at  the  same  time  and  as  one  con- 
tinued act  do  not  subject  the  perpetrator 
to  two  punishments,— one  for  the  burglary 
and  another  for  the  larceny, — ^because  the 
same  criminal  intent  is  indispensable  to 
each,  and  they  are  each  parts  of  a  con- 
tinuing criminal  act.  In  order  to  take  this 
case  out  from  under  this  principle,  counsel 
for  the  government  argue  that  §  5469  de- 
nounces several  separate  offenses,  two  of 
which  are:  (1)  Stealing  the  mail,  or  any 
letter  or  packet  from  any  authorized  de- 
pository for  mail  matter;  and  (2)  taking 
the  mail,  or  any  letter  or  packet,  which 
contains  an  article  of  value,  from  any  au- 
thorized depository  for  mail  matter,  open- 
ing and  embezzling  the  contents  thereof; 
that  the  intent  to  embezzle  is  not  essen- 
tial to  the  former,  but  is  indispensable  to 
the  latter,  offense;  that  the  two  offenses 
arc  therefore  separate.  Let  all  this  be  con- 
ceded. Nevertheless,  in  the  case  at  bar,  the 
pleader  alleged  the  stealing  of  the  letters 
in  the  third,  fourth,  fifth,  and  sixth  counts 
of  the  indictment  in  the  same  words  in 
which  he  alleged  the  stealing  of  the  letter 
pouch  and  the  letters  in  the  first  and  sec- 
ond counts.  He  averred  that  the  defend- 
ant ''did  unlawfully  and  feloniously  take, 
steal,  and  carry  away  from  and  out  of  a 
certain  United  States  mail  car"  the  letters 
whose  contents  he  also  alleged  that  the  de- 
fendant embezzled.  Conceding,  but  not  ad- 
mitting, that  the  United  States  might  have 
charged  and  upon  conviction  have  punished 
the  separate  offense  of  taking  the  four  reg- 
istered letters  and  embezzling  their  con- 
tents, its  averment  in  the  four  counts  which 
treat  of  these  letters,  of  the  intent  to  steal 
them  and  of  their  stealing  made  that  in- 
tent an  issue  under  each  count  and  an 
essential  element  of  each  offense  charged, 
and  thus  brought  this  case  directly  under 
the  rule  and  the  authorities  cited.  In 
burglary  with  intent  to  commit  larceny 
and  larceny  committed  at  the  same  time, 
the  intent  to  break  and  enter  is  not  essen- 
tial to  the  offense  of  larceny,  but  the  in- 
tent to  steal  is  indispensable  to  each  offense. 
So,  in  the  case  at  hand,  the  intent  to  em- 
bezzle is  not  essential  to  the  offense  of 
stealing  a  mail  pouch  and  the  letters,  but 
under  this  indictment  the  intent  to  steal 
and  the  stealing  is  made  by  the  pleadings 
as  indispensable  an  element  of  the  four 
offenses  charged  in  the  third,  fourth,  fifth, 
and  sixth  counts  of  the  indictment  as  it  is 
of  the  offenses  charged  in  the  first  two 
counts. 
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Counsel  call  attention  to  the  conceded 
rule  that  charges  of  separate  offenses  of 
the  same  class  may  be  joined  in  separate 
counts  in  the  same  indictment.  But  this 
rule  and  the  practice  under  it  does  not  de- 
tract  from  the  soundness  or  effect  of  the 
principle  that  two  or  more  separate  offenses 
which  are  committed  at  the  same  time  and 
are  parts  of  a  continuing  criminal  act  in- 
spired by  the  same  indispensable  felonious 
intent  are  susceptible  of  but  one  punish- 
ment. The  two  offenses  in  Munson  v.  Mc- 
Claughry,  42  L.R.A.(N.S.)  302,  117  C.  C. 
A.  180,  198  Fed.  72,  were  charged  in  sepa- 
rate counts  of  the  same  indictment,  and  the 
situation  was  the  same  in  Halligan  v. 
Wayne,  102  C.  C.  A.  410,  179  Fed.  112. 

Finally  it  is  said  that  the  record  fails 
to  prove  that  the  stealing  and  carrying 
away  charged  in  the  third,  fourth,  fifth,  and 
sixth  counts  of  the  four  registered  letters, 
and  the  conversion  of  their  contents,  was 
a  part  of  the  same  continuing  act  as  the 
stealing  and  carrying  away  of  the  mail 
pouch  and  the  108  letters  charged  in  the 
first  and  second  counts.  Let  us  see.  The 
record  is  that  the  defendant  was  tried  and 
convicted  under  each  of  these  counts;  hence 
that  the  charges  they  contain  are  true. 
The  first  count  charges  that  on  June  6, 
1908,  the  defendant,  at  Kansas  City,  Mis- 
souri, took,  stole,  and  carried  away — "from 
and  out  cf  a  certain  United  States  mail  car 
lying  and  being  upon  a  side  track  at  the 
union  depot  transfer  station  for  the  United 
States  mails  at  Kansas  City,  Jackson  coun- 
ty, Missouri,  and  then  and  there  being  the 
duly  authorized  depository  for  registered 
mail  matter,  certain  United  States  mail,  to 
wit,  a  certain  letter  pouch  containing  reg- 
istered mail,  the  lock  on  said  pouch  being 
number  2,424,  rotary  number  311,  from  Los 
Angeles,  California,  to  New  York,  New 
York,  which  said  pouch  then  and  there  con- 
tained large  quantities  of  registered  mail 
matter  from  United  States  postoffice  at  Los 
Angeles,  California,  and  intended  for  de- 
livery at  United  States  postoffice  at  New 
York  city.  New  York." 

Each  of  the  third,  fourth,  fifth,  and 
sixth  counts  charged  that  the  defendant 
on  June  6,  1908,  at  the  same  time  that  he 
took  the  mail  pouch,  at  Kansas  City,  Mis- 
souri, at  the  same  place  that  he  took  the 
mail  pouch,  feloniously  took,  stole,  and 
carried  away  a  registered  letter  "from  and 
out  of  a  certain  United  States  mail  car 
lying  and  being  upon  a  side  track  at  the 
Union  Depot  Transfer  Station  for  United 
States  mails  at  Kansas  City,  Missouri,"  a 
mail  car  at  the  same  place  and  described 
in  the  same  words  as  the  car  from  which 
he  took  the  registered  mail  pouch,  "a  cer- 
tain   letter    which    had    lately    theretofore 
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been  deposited  in  the  United  States  post- 
office  at  Los  Angeles,  California,  mailed  and 
deposited  in  said  postoffice  by  the  Farmers' 
&  Merchants'  National  Bank  of  Los  Angeles, 
California,  and  intended  to  be  conveyed  by 
mail  and  addressed  to  and  intended  for  the 
Importers'  &  Traders'  National  Bank  of 
^ew  York  City,  New  York,"  such  a  letter 
as,  in  the  ordinary  and  almost  invariable 
course  of  business,  would  be  in  the  letter 
pouch,  #uid  nowhere  else,  containing  reg- 
istered mail  from  Los  Angeles,  California, 
to  New  York,  described  in  the  first  count 
of  the  indictment. 

The  averments  in  each  of  the  countn  of 
this  indictment  that  the  six  stealings  oc- 
curred at  the  same  time,  at  the  same  place, 
from  a  mail  car  described  in  each  of  them 
in  the  same  words,  and  that  the  registered 
letters  described  in  the  third,  fourth,  fifth, 
and  sixth  counts  were  such  as  in  the  usual 
course  of  business  would  have  been  in  the 
mail  pouch  containing  registered  letters 
from  Los  Angeles  to  New  York  described  in 
the  first  count,  converge  upon  the  mind 
with  such  compelling  force  as  to  leave  no 
doubt  that  all  these  stealings  were  com- 
mitted at  the  same  time,  were  parts  of  a 
single  continuous  criminal  transaction,  and 
that  they  were  inspired  by  the  same  indis- 
pensable felonious  intent.  This  conclusion 
is  in  accord  with  the  decision  in  the  cir- 
cuit court  of  appeals  of  the  ninth  circuit 
in  Halligan  v.  Wayne,  supra,  and  with  the 
decision  of  this  court  in  Munson  v.  Mc- 
Claughry,  supra,  where  the  fact  that  a 
count  for  burglary  with  intent  to  commit 
larceny  charged  the  commission  of  the 
offense  at  the  same  time  and  place  as  a 
count  for  larceny  was  held  sufficient,  with- 
out more,  to  satisfy  the  court  that  the 
offenses  charged  were  parts  of  the  same 
continuous  act.  The  case  at  bar,  therefore, 
falls  within  the  rule  upon  which  the  deci- 
sions in  these  cases  are  founded.  It  rests 
upon  the  principle  that  no  man  shall  be 
twice  punished  for  the  same  offense,  so 
that  when  under  the  first  two  counts  of 
the  indictment  the  district  court  had  sen- 
tenced the  petitioner  to  the  maximum 
punishment  fixed  by  the  law,  it  had  ex- 
hausted its  power,  and  its  second  sentence 
to  imprisonment  for  five  years  more  on 
the  third,  fourth,  fifth,  and  sixth  counts 
was  in  excess  of  its  jurisdiction  and  void. 
The  excess  of  a  sentence  or  judgment  be- 
yond the  jurisdiction  of  the  court  which 
renders  it  is  as  void  as  a  judgment  without 
any  jurisdiction,  and  a  prisoner  held  under 
such  excess  may  be  released  by  writ  of 
habeas  corpus%  Ex  parte  Lange,  18  Wall. 
1C3,  176,  178,  21  L.  ed.  872,  878,  879;  Re 
Snow,  120  U.  S.  274,  286,  30  L.  ed.  658, 
662,  7  Sup.  Ct.  Rep.  556;  Re  Nielsen,  131 
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U.  S.  176,  182,  190,  33  L.  ed.  118,  120,  122, 
9  Sup.  Ct.  Rep.  672;  Mackey  v.  Miller, 
62  C.  C.  A.  139,  141,  126  Fed.  161,  163; 
Ex  parte  Peeke  (D.  C.)  144  Fed.  1016; 
Bigelow  V.  Forrest,  9  Wall.  339,  19  L.  ed. 
696;  Foltz  v.  St.  Louis  &  S.  F.  R.  Co.  8 
C.  C.  A.  635,  639,  19  U.  S.  App.  676,  60 
Fed.  316,  320. 

Since  this  case  was  argued  and  sub- 
mitted, however,  the  Supreme  Court  has 
handed  down,  on  May  26,  1913,  its  opinion 
in  Re  Petitions  of  Spencer,  Scholl,  and 
Moyer,  228  U.  S.  652,  57  L.  ed.  1010,  33 
Sup.  Ct.  Rep.  709,  who  had  applied  for 
writs  of  habeas  corpus  to  release  them 
from  imprisonment  under  sentences  of  a 
state  court  requiring  them  to  pay  fines  and 
costs  and  undergo  an  imprisonment  for  an 
indeterminate  period,  the  minimum  of 
which  should  be  eighteen  months  and  the 
maximum  two  years,  upon  the  ground  that 
when  they  committed  their  crimes  the  maxi- 
mum imprisonment  which  could  be  imposed 
upon  them  was  two  years  and  the  minimum 
six  months,  and  that  the  amendment  which 
permitted  the  sentences  imposed  was  an 
ew  post  fcLcto  and  unconstitutional  law. 
They  had  first  appealed  from  their  sen- 
tences to  the  superior  court  of  Pennsyl- 
vania, where  the  judgments  had  been 
affirmed.  They  had  then  petitioned  the 
supreme  court  of  the  state  for  a  special 
allocatur  to  allow  an  appeal  to  that  court 
from  the  judgment  of  the  superior  court. 
The  supreme  court  had  given  the  amend- 
ment such  a  construction  as  rendered  it 
constitutional  and  valid,  and  had  denied 
their  petition.  The  petitioners  had  not 
raised  the  constitutionality  of  the  amend- 
ment to  the  law  which  they  sought  to  chal- 
lenge in  either  of  the  courts  of  the  state, 
nor  had  they  sought  a  writ  of  error  to  the 
supreme  court  of  the  state  from  the  Su- 
preme Court  of  the  United  States.  They  had, 
however,  applied  to  the  United  States  dis- 
trict court  after  their  defeats  in  the  state 
courts  for  writs  of  habeas  corpus,  those 
applications  had  been  denied,  and  they  were 
met  in  the  Supreme  Court  of  the  United 
States  by  the  objections  that  they  were 
too  late,  and  that  their  claims  had  been 
adjudicated  in  the  United  States  district 
court.  They  had  paid  their  fines  and  costs, 
and  their  contention  was  that  their  sen- 
tences of  imprisonment  were  void,  although 
it  was  plain  that  under  any  interpretation 
of  the  original  statutes  and  the  amendment 
to  them  their  sentences  were  legal  and 
valid  for  at  least  six  months  of  the  terms 
of  their  imprisonment,  and  they  had  not 
served  that  much  of  those  terms.  The  Su- 
preme Court  refused  to  issue  the  writ  of 
habeas  corpus,  on  the  ground,  among  oth- 
ers, that  their  sentences  to  imprisonment 
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were  not  void,  but  were  merely  erroneous, 
and  that  the  national  courts  in  the  exercise 
of  their  discretion  may  and  should,  save  in 
exceptional  cases  of  whicL  that  was  not  one, 
refuse  to  interfere  by  habeas  corpus  with 
the  course  or  final  administration  by  the 
state  courts  of  the  criminal  justice  of  their 
state,  and  should  require  the  petitioners 
to  present  their  claims  by  writs  of  error, 
citing  Urquhart  v.  Brown,  205  U.  S.  179, 
51  L.  ed.  760,  27  Sup.  Ct.  Rep.  459,  which 
rests  on  the  latter  ground,  and  Re  Lincoln, 
202  U.  S.  178,  60  L.  ed.  984,  26  Sup.  Ct. 
Rep.  602,  which  is  founded  on  the  rule  that 
the  Supreme  Court  may  deny  the  writ  in 
petty  criminal  cases  where  no  writ  of  error 
has  been  sought  and  no  application  for  a 
writ  of  habeas  corpus  has  been  .ade  to  any 
lower  court,  although  the  prisoner  is  re- 
strained under  the  judgment  of  a  Federal 
court  and  there  is  full  jurisdiction  to  issue 
the  writ.  The  circumstances  in  Lincoln's 
Case  were  these:  The  petitioner  had  been 
sentenced  by  the  United  States  district 
court  to  jail  for  sixty  days  and  to  pay  a 
fine  of  $100,  for  selling  liquor  to  Indians. 
His  jail  sentence  had  expired.  Under  the 
law  he  could  either  ]^>ay  the  fine,  of  which 
he  was  complaining,  or  be  discharged  with- 
in ninety  days  from  February  19,  1906,  by 
taking  the  poor  debtor's  oath.  The  Su- 
preme Court  declared  that  the  case  was 
practically  a  moot  one,  for  the  decision  was 
filed  on  May  14,  1906,  only  five  days  be- 
fore he  could  be  discharged  under  the  poor 
debtor's  oath;  that  in  Ex  parte  Mirzan, 
119  U.  S.  584,  30  L.  ed.  613,  7  Sup.  Ct. 
Rep.  341,  it  had  declined  to  issue  a  writ  of 
habeas  corpus  after  a  conviction,  '^holding 
that  it  might  be  issued  by  the  proper  cir- 
cuit court,  and  that  application  should  be 
made  to  that  court,  except  in  cases  where 
there  were  some  special  circumstances  mak- 
ing immediate  action  by  this  court  ncccs- 
ary  or  expedient,"  and  it  declined  to  issue 
the  writ,  with  the  concluding  remark  that 
"to  permit  every  petty  criminal  case  to 
be  brought  directly  to  this  court  upon 
habeas  corpus,  on  the  ground  of  an  alleged 
misconception  or  disregard  of  our  deci- 
sions, would  be  a  grievous  misuse  of  our 
time,  which  should  be  devoted  to  a  con- 
sideration of  the  more  important  legal 
and  constitutional  questions  which  are  con- 
stantly arising  and  calling  for  our  determi- 
nation." This  brief  review  of  Lincoln's 
Case  seems  to  demonstrate  that  it  is  no 
authority  for  any  claim  that  a  district 
court  ought  not  to  issue  its  writs  to  re- 
lieve a  prisoner,  like  the  petitioner  here, 
who  is  otherwise  remediless,  from  an  illegal 
and  unconstitutional  imprisonment  for  five 
years  under  a  void  sentence  of  a  Federal 
court,  because  this  decision  rules  the  prac-  [ 
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tice  of  the  Supreme  Court  only,  and  not 
that  of  the  district  court,  because  it  is 
limited  by  its  facts  to  a  moot  and  a  petty 
criminal  case,  and  a  case  which  involves 
one's  deprivation  of  his  liberty  for  five 
years  is  not  petty,  and  because  in  the  case 
in  hand  the  petitioner  applied  for  his  writ 
to  a  lower  court,  to  which  he  was  directed 
to  apply  by  the  Supreme  Court  in  the 
Lincoln  and  Mirzan  Cases.  Moreover,  the 
Supreme  Court  calls  special  attention  in 
that  decision  to  the  fact  that,  even  that 
court  had  issued  the  writ  and  discharged 
a  prisoner  although  the  claim  to  his  dis- 
charge could  have  been  and  was  not  liti- 
gated by  writ  of  error  in  Re  Heff,  197  U. 
S.  488,  49  L.  ed.  848,  25  Sup.  Ct.  Rep. 
506,  and  that  it  would  do  so  in  a  matter 
involving  a  question  of  great  significance 
involving  the  rights  of  many.  202  U.  S. 
178,  183,  50  L.  ed.  984,  986,  26  Sup.  Ct. 
Rep.  602.  What  question  is  of  greater  sig- 
nificance, or  involves  the  rights  of  more  per- 
sons, than  the  right  to  the  constitutional 
immunity  from  a  second  punishment  for 
the  same  offense?  Re  Nielsen,  131  U.  S. 
176,  183.  184,  33  L.  ed.  118,  120,  9  Sup. 
Ct.  Rep.  672. 

We  return  to  the  cases  of  Spencer  and 
others.  The  opinion  in  that  case  sets  forth 
the  facts  that  by  writ  of  error  to  the  su- 
perior court  of  Pennsylvania  and  by  peti- 
tion to  the  supreme  court  of  that  state 
the  petitioners  had  challenged  the  sentence 
of  which  they  complain,  and  had  not  in 
either  case  raised,  as  they  might  have  done, 
the  issue  that  it  was  based  on  an  ex  post 
facto  law;  that  they  had  applied  to  the 
United  States  district  court  for  a  writ  of 
habeas'  corpus  on  that  ground,  and  their 
application  had  been  denied;  that  their 
sentence  was  in  any  event  valid  for  six 
months  of  their  terms,  and  those  six  months 
had  not  expired,  and  after  reciting  all  these 
facts  it  reviewed  the  opinion  in  Ex  parte 
Lange,  18  Wall.  163,  21  L.  ed.  872,  where  a 
prisoner  was  relieved  of  a  void  sentence 
by  writ  of  habeas  corpus  from  the  supreme 
court,  and  distinguished  the  cases  of 
Spencer  and  others  from  that  case  on  the 
ground  that  their  sentences  were  erroneous 
but  not  void,  while  the  sentence  in  the 
Lange  Case  was  void,  invoked  the  rule 
that  a  writ  of  habeas  corpus  may  not  be 
used  to  perform  the  function  of  a  writ  of 
error,  called  attention  to  the  fact  that  the 
amendment  to  the  statute  which  was 
claimed  to  be  ear  post  facto  had  been  so 
construed  by  the  supreme  court  of  Penn- 
sylvania as  to  have  no  ex  post  facto  efiTect, 
and  then  because  the  applicfition  was  too 
late,  coming  after  a  decision  of  a  like  appli- 
cation by  the  United  States  district  court 
and  after  reviews  by  the  state  courts,  be- 
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canse  the  statute  challenged  had  been  con- 
strued by  the  state  supreme  court  to  be 
harmless,  and  because  the  sentence  as- 
sailed was  erroneous  but  not  void,  it  re- 
fused to  issue  the  writ.  In  the  course  of 
the  opinion  the  Supreme  Court  called  at- 
tention sharply  to  the  fact  that  the  sen- 
tences of  the  petitioners  were  subject  to 
review  and  modification  by  the  supreme 
court  of  Pennsylvania,  and  that  no  appli- 
cation therefor  on  the  ground  that  the 
amendment  to  the  law  was  ew  post  facto 
had  been  made  to  that  court.  This  por- 
tion of  the  opinion  suggests  two  questions: 
Did  the  Supreme  Court  hold  or  intend  to 
hold  by  its  decision  in  these  cases,  or  in 
the  Lincoln  Case,  that  a  United  States 
district  court  may  not  and  ought  not,  in 
any  case,  to  issue  a  writ  of  habeas  corpus 
and  release  a  person  otherwise  remediless, 
who  is  being  restrained  of  his  liberty  by 
virtue  of  a  judgment  of  a  Federal  court  be- 
yond its  jurisdiction,  where  he  might  have 
obtained  his  release  by  a  writ  of  error,  but 
failed  to  do  so  until  it  was  too  late,  and, 
if  not,  does  the  case  in  hand  fall  within 
the  class  of  cases  in  which  such  a  writ  may 
and  should  issue?  The  circuit  cour.  of  ap- 
peals of  the  fifth  circuit  seems  to  have  been 
of  the  opinion  that  the  first  of  these  ques- 
tions should  be  answered  in  the  affirmative. 
Moyer  v.  Anderson,  122  C.  C.  A.  175,  203 
Fed.  881.  After  a  careful  consideration  of 
the  purpose  and  effect  of  the  right  to  the 
writ  of  habeas  corpus,  and  of  the  rules  and 
practice  which  govern  it,  it  has  been  found 
difiicult  for  us  to  reach  that  conclusion. 
In  deference  to  the  profound  learning,  com- 
manding ability,  and  long  experience  of  the 
eminent  jurists  who  occupy  the  bench  in 
that  circuit,  and  to  the  high  authority  of 
that  court,  it  has  seemed  proper  to  state 
the  reasons  which  have  forced  us  to  a  dif- 
ferent conclusion. 

The  judgment  in  the  case  at  bar  was 
rendered  by  a  national  court,  and  the 
cogent  reasons  against  interference  by  the 
Federal  courts  with  the  administration  of 
justice  in  the  state  courts  are  inapplicable 
here.  Ex  parte  Royall,  117  U.  S.  254,  29 
L.  ed.  872,  6  Sup.  Ct.  Rep.  742;  Re  Dowd 
(CO.)  133  Fed.  747,  754;  Re  Lincoln,  202 
U.  S.  178,  182,  50  L.  ed.  984,  986,  26  Sup. 
Ct.  Rep.  602.  While  it  is  a  conceded  rule 
that  a  writ  of  habeas  corpus  may  not  be 
used  as  a  mere  writ  of  error,  it  has  been  an 
established  principle  of  our  national  juris- 
prudence for  many  years  that  one  re- 
strained of  his  liberty  by  virtue  of  a  judg- 
ment or  order  of  a  court  which  that  court 
had  no  jurisdiction  to  make  might  be  re- 
leased by  the  writ  of  habeas  corpus,  whether 
such  a  release  could  have  been  secured  by 
writ  of  error  or  not.  Ex  parte  Lange,  18 
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Wall.  163,  169,  173,  21  L.  ed.  872,  876, 
877;  Re  Heff,  197  U.  S.  488,  608,  509,  49 
L.  ed.  848,  850,  8!;7,  25  Sup.  Ct.  Rep.  506; 
Ex  parte  Bridges,  2  Woods,  428,  Fed.  Cas. 
No.  1,862;  Ex  parte  Wilson,  114  U.  S. 
417.  422,  429,  29  L.  ed.  89,  91,  93,  5  Sup. 
Ct.  Rep.  935,  4  Am.  Crim.  Rep.  283;  Re 
Snow,  120  U.  S.  274,  285,  30  L.  ed.  658,  662, 
7  Sup.  Ct.  Rep.  556;  Ex  parte  Bain,  121 
U.  S.  1,  13,  14,  30  L.  ed.  849,  853,  7  Sup. 
Ct.  Rep.  781,  6  Am.  Crim.  Rep.  122;  Re 
Nielsen,  131  U.  S.  176,  182,  190,  33  L.  ed. 
118,  120,  122,  9  Sup.  Ct.  Rep.  672.  The 
cases  of  Spencer  and  others  questioned  a 
judgment  of  a  state  court  imposing  a  sen- 
tence of  imprisonment  for  an  indeterminate 
period  the  minimum  of  which  should  be 
eighteen  months  and  the  maximum  two 
years,  on  the  ground  that  there  was  no 
law,  except  an  ex  post  facto  law,  which 
authorized  an  imprisonment  for  more  than 
six  months.  The  petitioners  had  not  served 
six  months.  The  judgments  under  which 
they  were  restrained  were  not  void  because 
the  court  had  jurisdiction  to  sentence  them 
for  six  months.  Moreover,  their  validity 
depended  upon  the  construction  of  statutes 
of  the  state  which  its  courts  on  writs  of 
error  had  construed  against  them,  so  that 
the  judgment  challenged  was  an  erroneous 
and  not  a  void  judgment,  and  the  writ  of 
habeas  corpus  was  not  available  under  the 
rule  of  Re  Nielsen,  131  U.  S.  176,  183,  184, 
33  L.  ed.  118,  120,  121,  9  Sup.  Ct  Rep.  672. 
On  the  other  hand,  the  case  at  bar  is  one 
in  which  the  trial  court  had  jurisdiction  to 
sentence  the  petitioner,  for  all  the  offenses 
with  which  he  was  charged  to  an  imprison- 
ment for  five  years,  and  no  longer.  It  im- 
posed that  sentence,  thereby  exhausting  its 
power  to  sentence  him  to  imprisonment, 
and  then  without  jurisdiction  sentenced 
him  to  an  imprisonment  for  aaother  five 
years.  The  second  sentence  alone  is  chal- 
lenged; no  part  of  it  is  valid;  he  did  not 
seek  to  reverse  it  by  writ  of  error,  and  his 
time  to  apply  for  such  a  writ  has  expired. 
Is  he  barred  from  all  relief?  In  Ex  parte 
Lange,  18  Wall.  163,  169,  173,  21  L.  ed. 
872,  876,  877,  the  petitioner  had  been  tried, 
convicted,  and  sentenced  for  an  offense  for 
which  he  was  liable  to  the  alternative  pun- 
ishment of  fine  or  imprisonment.  The  court 
imposed  both.  He  paid  the  fine,  and  made 
application  to  the  same  court  by  writ  of 
habeas  corpus  for  release  on  the  ground 
that  he  was  then  entitled  to  a  discharge. 
The  circuit  court  set  aside  its  judgment, 
and  sentenced  him  to  imprisonment  only. 
He  then  applied  to  the  Supreme  Court  by 
writ  of  habeas  corpus  for  his  release.  Mr. 
Justice  Miller  delivered  the  opinion  of  the 
court,  and,  among  other  things,  he  said : 
"If  there  is  anything  settled  in  the  juris- 
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prudence  of  England  and  America,  it  is 
that  no  man  can  be  twice  lawfully  punished 
for  the  same  offense.  And  though  there 
have  been  nice  questions  in  the  application 
of  this  rule  to  cases  in  which  the  act 
charged  was  such  as  to  come  within  the 
definition  of  more  than  one  statutory 
offense,  or  to  bring  the  party  within  the 
jurisdiction  of  more  than  one  court,  there 
has  never  been  any  doubt  of  its  entire  and 
complete  protection  of  the  party  when  •  a 
second  punishment  is  proposed  in  the  same 
court,  on  the  same  facts,  for  the  same  statu- 
tory offense.  .  .  .  But  it  has  been  said 
that,  conceding  all  this,  the  judgment  under 
which  the  prisoner  is  now  held  is  erroneous, 
but  not  void;  and  as  this  court  cannot  re- 
view that  judgment  for  error,  it  can  dis- 
charge the  prisoner  only  when  it  is  void. 
But  we  do  not  concede  the  major  premise  in 
this  argument.  A  judgment  may  be  errone- 
ous, and  not  void,  and  it  may  be  erroneous 
because  it  is  void.  The  distinctions  be- 
tween void  and  merely  voidable  judgments 
are  very  nice,  and  they  may  fall  under  the 
one  class  or  the  other  as  they  are  regarded 
for  different  purposes.  We  are  of  opinion 
that  when  the  prisoner,  as  in  this  case,  by 
reason  of  a  valid  judgment,  had  fully  suf- 
fered one  of  the  alternative  punishments  to 
which  alone  the  law  subjected  him,  the 
power  of  the  court  to  punish  further  was 
gone;  that  the  principle  we  have  discussed 
then  interposed  its  shield,  and  forbid  that 
he  should  be  punished  again  for  that 
offense.  The  record  of  the  court's  proceed- 
ings, at  the  moment  the  second  sentence 
was  rendered,  showed  that  in  that  very 
case,  and  for  that  very  offense,  the  prisoner 
had  fully  performed,  completed,  and  en- 
dured one  of  the  alternative  punishments 
which  the  law  prescribed  for  that  offense, 
and  had  suffered  five  days'  imprisonment  on 
account  of  the  other.  It  thus  showed  the 
court  that  its  power  to  punish  for  that 
offense  was  at  an  end.  Unless  the  whole 
doctrine  of  our  system  of  jurisprudence, 
both  of  the  Constitution  and  the  common 
law,  for  the  protection  of  personal  rights  in 
that  regard,  are  a  nullity,  the  authority  of 
the  court  to  punish  the  prisoner  was  gone. 
The  power  was  exhausted;  its  further  exer- 
cise was  prohibited.  It  was  error,  but  it 
was  error  because  the  power  to  render  any 
further  judgment  did  not  exist." 

And  the  court  discharged  the  prisoner. 

In  Ex  parte  Bridges,  2  Woods,  428,  Fed. 
Cas.  No.  1,862,  the  petitioner  had  been 
tried,  convicted,  and  sentenced  for  perjury 
by  a  state  court  without  jurisdiction  of 
the  subject-matter.  He  prayed  a  writ  of 
habeas  corpus  and  a  discharge.  Mr.  Jus- 
tice Bradley  said:  "It  is  contended,  how- 
ever, that  where  a  defendant  has  been  regu- 
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larly  indicted,  tried,  and  convicted  in  Ik 
state  court,  his  only  remedy  is  to  carry  the 
judgment  to  the  court  of  last  resort,  and 
thence  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  and  that  it  is 
too  late  for  a  habeas  corpus  to  issue  from  a 
Federal  court  in  such  a  case.  This  might 
be  so  if  the  proceeding  in  the  state  court 
were  merely  erroneous;  but.  where  it  is 
void  for  want  of  jurisdiction,  habeas  corpus 
will  lie,  and  may  be  issued  by  any  court 
or  judge  invested  with  supervisory  jurisdic- 
tion in  such  case." 

In  Ex  parte  Wilson,  114  U.  S.  417,  422, 
429,  29  L.  ed.  89,  9',  93,  5  Sup.  Ct.  Rep. 
935,  4  Am.  Crim.  Rep.  283,  a  prisoner  con- 
victed and  sentenced  to  imprisonment  at 
hard  labor  on  a  trial  upon  an  information 
sought  release  by  writ  of  habeas  corpus  be- 
cause  he  had  never  been  indicted  or  present* 
ed  by  the  grand  jury,  and  the  Supreme 
Court  granted  his  release  although  the 
question  raised  by  the  petition  had  not  been 
urged  at  the  trial. 

In  Ex  parte  Bain,  121  U.  S.  1,  13,  14,  30 
L.  ed.  849,  853,  7  Sup.  Ct.  Rep.  781,  6  Am. 
Crim.  Rep.  122,  the  prisoner  had  been  tried, 
convicted,  and  sentenced  to  imprisonment 
on  an  indictment  which  the  court  had 
amended  before  the  trial.  He  prayed  a  writ 
of  habeas  corpus  and  a  discharge.  The 
Supreme  Court  held  that  the  trial  court 
lost  its  power  to  try  him  by  the  amend- 
ment, and  discharged  him. 

In  Re  Snow,  120  U.  S.  274,  285,  30  L.  ed. 
658,  662,  7  Sup.  Ct.  Rep.  556,  §  3  of  the 
acts  of  Congress  of  March  22,  1882,  chap. 
47,  22  Stat,  at  L.  31,  U.  S.  Comp.  Stat. 
1901,  p.  3634,  provided  that  if  any  male 
person  in  a  territory  of  the  United  States 
should  cohabit  with  more  than  one  woman, 
he  should,  on  conviction  thereof,  be  punished 
by  a  fine  of  not  more  than  $300,  or  by  im- 
prisonment for  not  more  than  six  months, 
or  by  both  said  punishments.  On  Decem- 
ber, 5,  1885,  three  indictments  were  found 
against  Snow,  the  first  for  continuously  liv- 
ing and  cohabiting  with  seven  women  named 
as  his  wives,  between  December  31,  1882, 
and  December  31,  1883,  the  second  for  con- 
tinuously claiming,  living,  and  cohabiting 
with  the  same  women  as  his  wives  between 
January  1,  1884,  and  December  1,  1884,  and 
the  third  for  continuously  living  and  co- 
habiting with  the  same  women  between  the 
1st  day  of  January,  1885,  and  1st  day  of 
December,  1885.  There  was  a  separate  trial 
and  conviction  on  each  indictment.  After 
the  verdicts  had  been  rendered,  the  court 
sentenced  Snow  on  the  same  day  to  pay  a 
fine  of  $300  and  to  imprisonment  for  six 
months  on  each  indictment.  After  serving 
six  months  and  paying  a  fine  of  $300,  Snow 
prayed  the  trial  court  for  a  writ  of  habeas 
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corpus  and  a  release  from  further  imprison- 
ment, on  the  ground  that  the  offenses 
charged  in  all  the  indictments  constituted 
a  single  continuous  offense,  that  the  court 
had  been  without  jurisdiction  to  impose 
more  than  one  punishment  therefor,  and 
that  the  sentences  on  the  second  and  third 
indictments  were  void.  The  district  court 
denied  the  application,  and  tUe  petitioner 
appealed  to  the  Supreme  Court.  That  court 
sustained  the  claim  of  the  petitioner,  held 
that  the  acts  charged  in  the  three  indict- 
ments constituted  one  continuous  criminal 
act,  and  said:  "Not  only  had  the  court 
which  tried  them  no  jurisdiction  to  inflict 
a  punishment  in  respect  of  more  than  one 
of  the  convictions,  but,  as  the  want  of  juris- 
diction appears  on  the  face  of  the  judg- 
ment, the  objection  may  be  taken  on  habeas 
corpus,  when  the  sentence  on  more  than  one 
of  the  convictions  is  sought  to  be  enforced;" 
reversed  the  court  below  and  ordered  the 
issue  of  the  writ. 

In  Re  Nielsen,  131  U.  S.  176,  182,  190,  33 
L.  ed.  118,  120,  122,  9  Sup.  Ct;  Rep.  672, 
674,  another  case  with  parallel  facts,  is 
reported.  To  the  objection  that  the  valid- 
ity of  the  second  sentence  could  not  be 
assailed  by  writ  of  habeas  corpus,  Mr.  Jus- 
tice Bradley  replied:  "It  is  firmly  estab- 
lished that  if  the  court  which  renders  a 
judgment  has  not  jurisdiction  to  render  it, 
either  because  the  proceedings  or  the  law 
under  which  they  are  taken  are  unconstitu- 
tional, or  for  any  other  reason,  the  judg- 
ment is  void  and  may  be  questioned  col- 
laterally, and  a  defendant  who  is  im- 
prisoned under  and  by  virtue  of  it  may  be 
discharged  from  custody  on  habeas  corpus. 
.  .  .  It  was  laid  down  by  this  court  in 
Re  Coy,  127  U.  S.  731,  768,  32  L.  ed.  274, 
280,  8  Sup.  Ct.  Rep.  1263,  1272,  that  the 
power  of  Congress  to  pass  a  statute  under 
which  a  prisoner  is  held  in  custody  may  be 
inquired  into  under  a  writ  of  habeas  corpus 
acT  affecting  the  jurisdiction  of  the  court 
which  ordered  his  imprisonment;  and  the 
court,  speaking  by  Mr.  Justice  Miller,  adds : 
And  if  their  want  of  power  appears  on  the 
face  of  the  record  of  his  condemnation, 
whether  in  the  indictment  or  elsewhere,  the 
court  which  has  authority  to  issue  the  writ 
is  bound  to  release  him.'  .  .  .  It  is  dif- 
ficult to  see  why  a  conviction  and  punish- 
ment under  an  unconstitutional  law  is  more 
violative  of  a  person's  constitutional  rights 
than  an  unconstitutional  conviction  and 
punishment  under  a  valid  law.  In  the  first 
case,  it  is  true,  the  court  has  no  authority 
to  take  cognizance  of  the  case;  but,  in  the 
other,  it  has  no  authority  to  render  judg- 
ment against  the  defendant.  This  was  the 
case  in  Ex  parte  Larige,  where  the  court 
had  authority  to  hear  and  determine  the 
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case,  but  we  held  that  it  had  no  authority 
to  give  the  judgment  it  did.  It  was  the 
same  in  the  case  of  Snow:  The  court  had 
authority  over  the  case,  but  we  held  that 
it  had  no  authority  to  give  judgment 
against  the  prisoner.  He  was  protected 
by  a  constitutional  provision,  securing  to 
him  a  fundamental  right.  It  was  not  a 
case  of  mere  error  in  law,  but  a  case  of 
denying  to  a  person  a  constitutional  right. 
And  where  such  a  case  appears  on  the 
record,  the  party  is  entitled  to  be  discharged 
from  imprisonment." 

And  here  is  the  true  distinction  between 
the  cases  in  which  the  writ  of  habeas  corpus 
may  and  those  in  which  it  may  not  issue. 
If  the  judgment  or  sentence  challenged  is 
without  the  jurisdiction  of  the  court  and 
void,  the  writ  may  issue.    If  it  is  errone- 
ous, but  within  the  jurisdiction  of  the  court 
which  rendered  it,  the  writ  may  not  issue. 
The  parallel  between  the  cases  of  Snow  and 
Nielsen  and  the  case  at  bar  is  complete,  and 
unless  the  decision  in  the  case  of  Spencer 
and  others  has  overruled  the  cases  which 
have  just  been  reviewed,  and  departed  from 
the  fundamental  principles  they  sustain  and 
the  practice  under  them    which    has    pre- 
vailed for  years  in  Re  Mayfield,  141  U.  S. 
107,   116,  35  L.  ed.  635,   638,   11  Sup.  Ct. 
Rep.  939;  Re  Ladd  (C.  C.)  74  Fed.  31,  42; 
Re  Waite    (D.  C.)    81  Fed.  369,  362,  372; 
Mackey  v.  Miller,  62  C.  C.  A.  139,  126  Fed. 
161,    163;    Ex    parte   Peeke    (D.    C.)     144 
Fed.   1016, — there   would   seem    to    be    no 
doubt  of  the  power  or  duty  of  the  court 
to  issue  the  writ  in  the  case  in  hand.    We 
are   not   persuaded   that   it  has   overruled 
them,  departed  from  the  rules  they  main- 
tain,   or   decided   that   everyone   restrained 
of  his  liberty  by  a  void  judgment  which  he 
might  have  challenged  by  a  writ  of  error, 
is  barred  of  relief  by  means  of  the  writ  of 
habeas   corpus.     It   has   not  expressly   de- 
clared that  those  decisions  are  wrong,   or 
that  the  principles  on  which  they  rest  are 
erroneous,  and  they  are  too  firmly  estab- 
lished to  be  overthrown  by  silence.    On  the 
other  hand,  it  has  carefully  distinguished 
the  leading  case,  the  Lange  Case,  from  those 
in  which  its  opinion  was  delivered,  and  to 
hold  that  one  who  is  being  deprived  of  his 
liberty  for  a  long  term  of  years  by  virtue 
of  a  sentence  beyond  the  jurisdiction  of  the 
court     which     rendered    it    has    deprived 
himself  of  his  right   to  relief  by  writ  of 
habeas  corpus,  because  through  ignorance, 
poverty,  or  neglect  he  failed  to  challenge 
that  judgment  by  writ  of  error  until   it 
was  too  late,  is  to  rob  the  writ  of  the  very 
purpose   of   its   existence, — ^the   purpose   to 
afford  speedy   and   inexpensive  relief  from 
unlawful  imprisonment  to  those  otherwise 
remediless.     To  us  it  is  incredible  that  the 
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Supreme  Court  ever  intended  to  decide,  to 
take  the  striking  illustrations  of  Mr.  Jus- 
tice Miller  in  Ex  parte  Lange,  18  Wall,  at 
page  176,  21  L.  ed.  878,  that  one  who  should 
be  sentenced  hj  a  justice  of  the  peace  hav- 
ing jurisdiction  to  fine  for  a  misdemeanor, 
or  by  a  court  of  general  jurisdiction  on  an 
indictment  for  a  libel,  to  imprisonment  and 
death,  who  through  ignorance  or  neglect 
should  fail  to  appeal  or  procure  a  writ  of 
error  within  the  prescribed  time,  would  be 
barred  of  relief  by  the  writ  of  habeas 
corpus.  It  is  a  writ  of  right.  The  acts 
of  Congress  declare  that  the  court  to  which 
the  application  for  it  is  made  "shall  forth- 
with award  a  writ  of  habeas  corpus,  un- 
less it  appears  from  the  petition  itself  that 
the  party  is  not  entitled  thereto,"  and 
"shall  proceed  in  a  summary  way  to  deter- 
mine the  facts  of  the  case,  .  .  .  and 
thereupon  to  dispose  of  the  party  as  law 
and  justice  require."  Revised  Statutes, 
§§  755,  761,  U.  S.  Comp.  Stat.  1901,  pp. 
593,  594.  The  petitioner  is  being  restrained 
of  his  liberty  for  five  years  by  a  judgment 
of  a  Federal  court  which  was  beyond  its 
jurisdiction  and  void. 

And  our  conclusion  is  tha^  one  who  is 
being  restrained  of  his  liberty  for  many 
years  by  virtue  of  the  judgment  of  a  Fed- 
eral court  which  is  beyond  its  jurisdiction 
and  void  may,  and  should,  be  relieved  from 
that  restraint  by  the  proper  Federal  court 
by  means  of  the  writ  of  habeas  corpus,  and 
that  he  is  not  barred  from  such  relief  by 
the  fact  that  he  might  have  obtained  it 
by  a  writ  of  error,  but  failed  to  do  so  until 
it  was  too  late.  The  case  at  bar  falls  under 
the  rule  we  have  announced  and  within  the 
class  of  cases  governed  by  it,  an*!  the  court 
below  should  have  issued  the  writ  and  dis- 
charged the  prisoner.  The  order  denying 
the  petition  for.  the  writ  of  habeas  corpus 
and  for  the  release  of  the  petitioner  from 
the  penitentiary  is  accordingly  reversed, 
and  the  case  is  remanded  to  the  District 
Court,  with  directions  to  discharge  the 
prisoner. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  1.) 

F.  C.  HEWSON,  Appt., 

V. 

PETERMAN  MANUFACTURING  COM- 
PANY, Respt. 

( —  Wash.  — ,  136  Pac  1158.) 

Statute  of  frauds  —  sale  of  stock  not 
yet  issued. 

1.  A  contract  for  the  sale  of  corporate 
stock  thereafter  to  be  issued  is  one  for  the 
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sale  of  goods,  wares,  and  merchandise,  wifk- 
in  the  meaning  of  the  statute  of  frauds. 

Same  —  part  payment. 

2.  The  resignation  of  his  former  position 
by  one  who  had  entered  into  an  oral  con- 
tract with  a  corporation  whereby  it  was  to 
sell  him  some  of  its  stock,  knd  to  employ 
him  as  its  bookkeeper,  does  not  constitute 
giving  "something  in  earnest  to  bind  the 
bargain,  ox*  in  part  payment,"  so  as  to  take 
the  contract  out  of  the  statute  of  frauds. 

Damages  —  breach  of  contract  to  em- 
ploy. 

3.  No  recovery  can  be  had  for  breach  of 
contract  to  employ  one  as  secretary  and 
treasurer  of  a  corporation,  since,  being  a 
position  of  responsibility  and  trust,  the  in- 
cumbent was  removable  at  will. 

Appeal  —  review  —  nominal  damages. 

4.  A  judgment  will  not  be  reversed  for 
the  purpose  of  permitting  the  appellant  to 
recover  nominal  damages. 

(December  12,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  breach  of  an  oral 
contract  to  sell  corporate  stock  and  give 
employment  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Garvey,  Kelly,  &  MacMahon, 
for  appellant: 

The  mere  fact  that,  after  having  em- 
ployed him,  the  defendant  could  have  dis- 
charged him  at  will,  does  not  justify  de- 
fendant in  breaking  a  contract  to  employ. 

26  Cyc.  977,  978;  Davis  v.  Barr,  12  N. 
Y.  S.  R.  Ill;  Watson  v.  Russell,  149  N.  Y. 
388,  44  N.  E.  161. 

If  plaintiff's  resignation  was  known,  ae* 
quiesced  in,  and  accepted  by  the  defendant 
as  a  part  performance  of  his  contract,  it 
was  one  of  the  considerations  upon  which 
the  contract  was  made,  and  was  a  part 
payment. 

White  V.  Drew,  56  How.  Pr.  63;  Post' v. 
Wilson,  6  Ohio  Dec.  Reprint,  368;  Ray- 
mond V.  Colton,  43  C.  C.  A.  601,  104  Fed. 
219. 

Mr.  John  E.  Gallagher,  for  respondent: 

A  contract  for  the  sale  of  corporate  stock 
is  one  for  the  sale  of  goods,  wares,  and 
merchandise  within  the  statute  of  frauds. 

Note.  —  Contract  for  the  sale  of  cor- 
porate stock  as  one  for  the  sale  of 
**  goods,"  etc,,  tiHthin  statute  of 
frauds.  • 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  Sprague  v.  Hosie,  19 
L.R.A.(N.S.)  874. 

The  rule  stated  in  the  earlier  note  as 
followed  in  the  courts  of  this  country,  that 
a  sale  of  corporate  stock  is  a  sale  of  "goods/* 
etc.,  within  the  statute  of  frauds,  has  been 
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Sprague  r.  Hosie,  155  Mich.  30,  19  L.K.A. 
(N.S.)  874,  130  Am.  St.  Rep.  568,  118  N. 
W.  497;  Franklin  v.  Motoa  Gold  Min.  Co. 
16  L.R.A.(N.S.)  381,  86  C.  C.  A.  145,  158 
Fed.  941,  14  Ann.  Cas.  302. 

If  the  alleged  agreement  to  sell  is  in- 
valid, the  balance  of  the  contract  is  also 
invalid. 

20  Cyc.  285. 

The  respondent,  even  though  the  appel- 
lant had  rendered  any  services,  could  have 
discharged  him  at  any  moment  without  be- 
ing liable  for  any  salary  except  that  al- 
ready earned. 

Llewellyn  "v.  Aberdeen  Brewing  Co.  65 
Wash.  319,  118  Pac.  30,  Ann.  Cas.  1913B, 
667. 


Gose,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  claims  damages  for  breach  of  an 
oral  contract  to  sell  corporate  stock  and 
give  employment.  His  complaint  alleges 
that  he  and  the  defendant  entered  into  an 
oral  contract,  whereby  the  defendant  agreed 
to  increase  its  capital  stock  and  sell  him 
50  shares  of  such  increase  at  par,  that  is, 
at  $100  a  share,  and  to  employ  plaintiff  as 
its  "bookkeeper  under  the  title  of  secretary 
and  treasurer,"  at  a  salary  of  $150  'per 
month,  in  consideration  of  his  resigning 
the  position  which  he  then  held  with  an- 
other company  and  paying  to  defendant 
$5,000  for  the  stock.  It  is  further  alleged 
that,  in  fulfilment  of  the  contract,  the 
plaintiff,  upon  the  day  of  the  bargain,  re- 


followed  in  the  late  cases  passing  upon 
that  question.  Stifft  v.  Stiswel,  91  Ark. 
445,  125  S.  W.  1008,  18  Ann.  Cas.  697; 
Russell  V.  Betts,  107  Ark.  629,  150  S.  W. 
457;  Korrer  v.  Madden,  152  Wis.  646,  140 
N.  W.  326;  Snow  Storm  Min.  Co.  v.  John- 
son, 108  C.  C.  A.  615,  186  Fed.  745.  But 
see  Clement  v.  Rowe,  infra. 

Consequently,  in  an  oral  sale  of  stock 
the  vendor  cannot  recover  the  price,  in  the 
absence  of  anything  taking  the  transaction 
out  of  the  statute.     Stifft  v.  Stiewcl,   su- 

£ra;  Korrer  v.  Madden,  152  Wis.  646,  140 
r.  W.  325. 

Nor  can  one  who  has  orally  made  a  con- 
ditional sale  of  his  stock  enforce  the  same 
upon  the  happening  of  the  contingency  upon 
which  the  sale  was  to  be  completed.  Russell 
V.  Betts,  107  Ark.  629,  156  S.  W.  457.  The 
agreement  in  this  case  was  that  if  the  own- 
er of  the  stock  would  sell  the  same  to  an- 
other party,  the  defendant  would  pay  him 
a  certain  amount  if  the  dividends  on  the 
stock  and  the  owner's  equitable  interest  in 
the  assets  of  the  corporation  when  the  same 
became  insolvent,  if  it  did  become  insolvent, 
did  not  amount  to  the  stated  sum.  This 
was  treated  as  a  conditional  sale  and  the 
validity  determined  as  above. 

Nor  can  the  corporation  refuse  to  issue 
a  new  certificate  of  stock  to  replace  a 
lost  certificate  on  the  ground  of  an  oral 
contract  of  sale  of  the  stock  by  the  stock- 
holder. Snow  Storm  Min.  Co.  v.  Johnson, 
108  C.  C.  A.  615,  186  Fed.  745. 

The  question  what  constitutes  a  sale  is 
not  properly  within  the  scope  of  the  pres- 
ent note,  and  the  following  cases  which  pass 
upon  this  question  are  inserted  for  illus- 
trative purposes  merely. 

A  qualified*  sale  of  stock  upon  condition 
that  should  the  purchaser  become  dissatis- 
fied therewith  or  want  his  money  the  seller 
would  refund,  upon  a  notice  of  a  certain 
length  of  time,  is  not  a  contract  for  the 
sale  of  property  from  the  purchaser  to  the 
seller  within  the  statute  of  frauds.  Schaefer 
V.  Strieder,  203  Mass.  467,  89  N.  E.  618. 

In  Hankwitz  v.  Barrett,  143  Wis.  639, 
128  N.  W.  430,  it  is  held  that  where  stock 
is  sold,  paid  for,  and  delivered  in  pursuance 
51  L.R.A.(N.S.) 


of  a  contract  wherein  the  vendor,  as  a  con- 
dition of  the  sale,  agrees  to  repurchase  it, 
at  the  option  of  the  buyer,  the  wHole  con- 
stitutes but  an  entire  original  contract  that 
is  suiTiciently  performed  to  take  it  out  of 
the  statute. 

An  oral  agreement  by  the  agent  of  a  cor- 
poration to  induce  a  prospective  purchaser 
to  take  stock  therein  that  he  would  pay 
her  upon  demand  the  amount  of  money  paid 
for  the  stock  was  held  in  Trenholm  v.  Kloep- 
per,  88  Neb.  236,  129  N.  W.  436,  not  to  be 
an  agreement  to  purchase  stock,  but  an  en- 
tire contract,  the  purchaser's  part  in  which 
was  fully  executed. 

So,  an  oral  contract  by  a  stockholder  who 
has  a  large  personal  interest  in  a  corpora* 
tion,  by  which  he  agrees,  upon  a  sale  of  the 
corporate  stock  through  him  as  agent,  to 
personally  take  the  stock  if  the  purchaser 
should  become  dissatisfied  therewith,  is  not 
void  as  being  a  sale  of  goods,  wares,  or 
merchandise  from  the  purchaser  to  such 
stockholder.    Schaefer  v.  Strieder,  supra. 

But  an  oral  agreement  by  a  third  person, 
although  made  at  the  time  of  the  sale,  to 
take  the  stock  at  the  purchaser's  option,  is 
a  sale  within  the  condemnation  of  the  stat- 
ute.   Korrer  v.  Madden,  supra. 

A  subscription  to  take  a  number  of  shares 
in  a  corporation  about  to  be  formed  is  not 
a  sale  of  stock  within  the  condemnation  of 
the  statute.  Clapp  v.  Gilt  Edge  Consol. 
Mines  Co.  —  S.  D.  — ,  144  N.  W.  721. 

Nor  is  the  original  issue  of  stock  to  one 
by  the  corporation  a  sale  within  the  mean- 
ing of  this  section  of  the  statute.  Penin- 
sula Leasing  Co.  v.  Cody,  161  Mich.  604, 
126  N.  W.  1053. 

An  oral  agreement  by  one  to  induce  an- 
other to  exchange  land  for  stock  in  a  cor- 
poration, that  he  would  purchase  the  stock 
at  a  stated  time  in  case  it  failed  to  come 
up  to  his  representations,  is  held  in  Clem- 
ent V.  Rowe,  —  S.  D.  — ,  146  N.  W.  700,  not 
to  be  within  the  provisions  of  a  statute 
making  void  an  oral  agreement  for  the  sale 
of  goods,  chattels,  or  things  in  action  in 
value  not  less  than  $50,  but  why  it  is  not 
within  the  statute  is  not  stated. 

W.  A.  E. 
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signed  his  position,  and  thereafter  tendered 
to  the  defendant  his  services  and  the  sum 
of  $5,000,  both  of  which  the  defendant  re- 
jected; that  the  defendant  increased  its 
capital  stock;  that  itd  capital  stock  is  of 
the  market  value  of  $150  per  share;  and 
that  his  resignation  was  "known,  acquiesced 
in,  and  accepted*'  by  the  defendant  as  a 
part  performance  of  the  contract.  The 
prayer  is  for  $2,500  damages  for  failure  to 
deliver  the  stock,  and  $600  for  breach  of 
the  contract  of  employment.  A  demurrer 
to  the  complaint  was  interposed  on  three 
grounds:  (1)  That  several  causes  of  action 
are  improperly  united;  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  (3)  that  the 
contract,  under  the  statute  of  frauds,  is 
required  to  be  in  writing.  The  demurrer 
was  sustained  and  judgment  of  dismissal 
entered.    The  plaintiff  has  appealed. 

The  respondent's  contention  is  twofold: 
(a)  That  shares  of  corporate  stock  are 
"goods,  wares,  and  merchandise"  within  the 
meaning  of  the  statute  of  frauds;  and  (b) 
that  the  act  of  the  appellant  in  resigning 
his  position  was  not  the  giving  of  an  earn- 
est or  a  part  payment  under  the  statute. 
Our  statute  (Rem.  &  Bal.  Code,  §  5290) 
provides:  "No  contract  for  the  sale  of  any 
goods,  wares,  or  merchandise,  for  the  price 
of  $50  or  more,  shall  be  good  and  valid,  un- 
less the  purchaser  shall  accept  and  receive 
part  of  the  goods  so  sold,  or  shall  give 
something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  bargain 
be  made  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized."  Sec- 
tion 3693,  Rem.  &  Bal.  Code,  provides  that 
the  stock  of  a  corporation  shall  be  deemed 
personal  property. 

It  is  established  by  the  great  weight  of 
authority  that  corporate  stock  is  goods, 
wares,  and  merchandise  within  the  meaning 
of  the  statute  of  frauds.  20  Cyc.  244; 
Cook,  Corp.  §  339;  Helliwell,  Stock  & 
Stockholders,  p.  15;  4  Words  &  Phrases,  p. 
3131;  Sprague  v.  Hosie,  155  Mich.  30,  19 
L.R.A.(N.S.)  874,  130  Am.  St.  Rep.  558, 
118  N.  W.  497;  Franklin  v.  Matoa  Gold 
Min.  Co.  16  L.R.A.(N.S.)  381,  86  C.  C.  A. 
145,  158  Fed.  941,  14  Ann.  Cas.  302.  This 
construction  of  the  statute  is  not  seriously 
disputed  by  the  appellant.  He  contends, 
however,  that  a  contract  for  the  sale  of 
stock  to  be  issued  does  not  fall  within  the 
ban  of  the  statute;  but  he  offers  no  sound 
reason  for  the  distinction.  It  is  well  set- 
tled, we  think,  that  a  contract  for  the 
sale  of  stocks  at  a  future  date  is  within 
the  statute.  Franklin  v.  Matoa  Gold  Min. 
Co.  supra,  and  authorities  there  cited.  In 
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Meehan  v.  Sharp,  151  Mass.  664,  24  N.  E. 
907,  cited  by  appellant,  the  court  suggested 
that  it  was  "at  least  doubtful"  whether  a 
contract  for  the  sale  of  corporate  stock  that 
liad  not  been  regularly  issued  was  within 
the  statute,  but  the  case  was  affirmed  upon 
the  ground  that  there  had  been  a  delivery 
of  the  stock. 

The  second  proposition  is:  Did  the  res- 
ignation of  the  appellant  constitute  giving 
"something  in  earnest  to  bind  the  bargain 
or  in  part  payment?"  Tlie  statute  obvious- 
ly contemplates  that  something  of  value 
shall  pass  to  the  promisee;  that  is,  that 
something  of  value  "must  be  really  given 
and  received  toward  payment.'*  Benjamin, 
Sales,  7th  ed.  p.  180.  "Therj  must  be  an 
actual  payment"  of  money  or  something  of 
value  "in  the  eye  of  the  law."  Clark, 
Contr.  §  57.  "To  constitute  a  payment  as 
earnest,  or  a  part  payment  within  the 
meaning  of  the  statute  of  frauds,  there 
must  be  an  actual  transfer  or  delivery  of 
the  thing  or  the  money  agreed  to  be  given 
as  earnest  or  part  payment."  Walrath  v. 
Ingles,  64  Barb.  265.  "Acts  merely  pre- 
liminary or  ancillary  to  the  agreement,  such 
as  delivering  an  abstract  of  title,  giving 
directions  for  a  conveyance,  the  prepara- 
tion of  the  agreement,  making  valuations, 
and  other  like  acts,  are  not  sufficient." 
Reynolds  v.  Scriber,  41  Or.  407,  69  Pac 
48.  The  allegation  that  the  appellant's 
resignation  was  "known,  acquiesced  in,  and 
accepted  by  the  defendant"  as  a  part  per- 
formance of  the  contract  is  merely  the  con- 
clusion of  the  pleader.  There  is  but  ono 
fact  pleaded  touching  part  payment  and 
that  is  that  the  appellant  resigned  an  em- 
ployment which  he  held  with  a  third  party. 
In  White  v.  Drew,  66  How.  Pr.  53,  cited 
by  appellant,  one  of  the  elements  of  the  con- 
sideration agreed  upon  passed  from  the 
vendee  to  the  vendor.  In  the  instant  case 
the  appellant  merely  resigned  after  the 
agreement  had  been  made.  Nothing  actual- 
ly passed  to  the  respondent.  Although  not 
cited  in  the  briefs,  we  have  not  overlooked 
the  case  of  Harris  v.  Johnson,  75  Wash. 
291,  134  Pac.  1048.  The  question  there 
was:  What  constitutes  a  sufficient  con- 
sideration for  a  promise  to  pay  money? 
The  question  here  is  the  correct  interpreta- 
tion of  the  words  of  a  particular  statute. 
The  rule  applicable  to  the  one  question  is 
not  necessarily  controlling  in  the  other. 
We  conclude  that  there  was  nothing  given 
in  earnest  to  bind  the  bargain,  or  in  part 
payment  within  the  meaning  of  the  stat- 
ute. It  follows  that  the  contract  for  the 
sale  of  the  corporate  stock  was  void  under 
the  statute  of  frauds. 

The  appellant  argues,  however,  that  the 
contract  is  not  an  entirety,  and  that  he 
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is  entitled  to  recover  r.t  least  nominal  dam- 
4ige8  for  a  breach  of  the  contract  to  give 
faim  employment.  Had  he  been  given  em- 
ployment, he  would  have  occupied  a  po- 
sition "of  responsibility  and  trust,"  and 
would  have  been  removable  at  the  will  of 
the  respondent.  Llewellyn  v.  Aberdeen 
Brewing  Co.  65  Wash.  319,  118  Pac.  30, 
Ann.  Cas.  1913B,  667.  It  cannot  be  doubt- 
ed that  the  position  of  bookkeeper  ''under 
the  title  of  secretary  and  treasurer"  would 
4)e  a  position  of  responsibility  and  trust. 
If  he  had  the  title  of  secretary  and  treas- 
urer, we  tliink  the  legal  presumption  would 
be  that  he  would  exercise  the  functions  of 
secretary  and  treasurer. 

This  court  has  held  that,  where  the  ac- 
tion is  one  for  damages  only,  there  being 
involved  no  property  or  personal  rights 
having  value  in  themselves,  a  failure  to 
prove  substantial  damages  is  a  failure  to 
prove  the  substance  of  the  issue,  and  war- 
rants a  judgment  of  dismissal.  Woodhouse 
V.  Powles,  43  Wash.  617,  8  L.R.A.(N.S.) 
783,  117  Am.  St.  Rep.  1079,  80  Pac.  1063, 
11  Ann.  Cas.  64;  Casassa  v.  Seattle,  75 
Wash.  367,  134  Pac.  1080.  This  view  is 
aound  for  another  reason;  that  is,  the  law 
'"does  not.  concern  itself  with  trifles." 
Matzger  v.  Page,  62  Wash.  170,  113  Pac. 
1254. 

The  case  will  not  be  retained  for  the 
purpose  of  determining  the  question  of 
nominal  damages. 

The  demurrer  was  properly  sustained,  and 
the  judgment  is  affirmed. 

Crow,  Ch.  J.,  and  Ellis,  Main,  and 
Chadwlck,  JJ.,  concur. 
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KEARN  FITZPATRICK,  Appt.,     . 

v. 

AGE-HERALD  PUBLISHING  COMPANY. 
(—  Ala.  — .,  63  So.  980.) 

Pleading:  —  libel  —  efTect  of  innunedo. 

1.  An  innuendo  cannot  add  to,  enlarge, 
or  change  in  any  degree  words  alleged  to  be 
libelous. 

liibel  — •  house  or  occnpants. 

2.  A  written  statement  that  a  particular 
house  has  a  bad  reputation  with  the  police 
is  a  libel  on  its  occupants. 

Same  -—  bad  reputation  with  police. 

3.  To  write  that  one  has  a  bad  reputation 
with  the  police  is  libelous  per  se. 

Note.— 'For  defamation  of  occupants  of 
house  by  imputing  to  it  a  disorderly  char- 
acter,   see   note   to   Hyatt    v.   Lindner,    48 
L.R.A.(N.S.)   256,  and  notes  on  analogous  | 
subjects  therein  referred  to. 
61  LJlJL(N.S.)  26 


Same  —  deflniteness  of  statement. 

4.  That  the  house  is  not  designated  in  a 
statement  that  a  shooting  occurred  on  a 
named  street  between  two  other  streets,  in 
a  house  which  bore  a  bad  reputation  with 
the  police,  does  not  prevent  it  from  being 
a  libel  on  the  occupants  if  those  familiar 
with  the  facts  know  which  house  was  re* 
ferred  to. 

Pleading  —  libel  —  failure  to  demand 
retraction. 

5.  Under  a  statute  denying  punitive  dam- 
ages against  a  newspaper  for  publication 
of  a  libel  unless  a  demand  for  retraction 
has  been  made,  the  failure  to  make  such  de- 
mand is  matter  of  defense. 

Same  —  excessive  demands  —  demurrer. 

6.  Demurrer  is  not  the  proper  remedy 
for  an  excessive  demand  for  damages  in  a 
libel  suit. 

(November  27,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  the  publication  of  an 
alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harsh,  Beddow,  &  Fitts,  for 
appellant : 

It  does  not  appear  but  that  plaintiff 
could  have  shown  by  extrinsic  evidence 
that  the  publication  referred  to  his  home, 
although  it  did  not  name  him. 

He  certainly  had  the  legal  right  to  ad- 
duce such  proof. 

26  Cyc.  493,  note  79;  Enquirer  Co.  r. 
Johnston,  18  C.  C.  A.  6^.8,  34  U.  S.  App.  607, 
72  Fed.  443. 

It  is  not  necessary  that  all  the  world 
should  understand  the  libel;  it  is  sufficient 
if  those  who  know  the  plantiff  can  make 
out  that  he  is  the  person  meant. 

Odgers,  Libel  &  Slander,  pp.  129,  567; 
Petsch  V.  Dispatch  Printing  Co.  40  Minn. 
291,  41  N.  W.  1034;  Maynard  v.  Fireman's 
Fund  Ins.  Co.  34  Cal.  48,  01  Am.  Dec.  672, 
47  Cal.  207. 

Plaintiff  was  sufficiently  identified,  and 
could  recover. 

Steele  v.  Southwick,  0  Johns.  214;  Mann 
V.  Dempster,  104  C.  C.  A.  110,  181  Fed.  76. 

The  enjoyment  of  private  reputation  and 
social  respectability,  unassailed,  is  as  much 
a  constitutional  right  as  the  possession  of 
life,  liberty,  or  property. 

McGee  v.  Baumgartner,  121  Mich.  287, 
80  N.  W.  21;  Park  v.  Detroit  Free  Press 
Co.  72  Mich.  560,  1  L.R.A.  599,  16  Am. 
St.  Rep.  544,  40  N.  W.  731 ;  Iron  Age  Pub. 
Co.  V.  Crudup,  85  Ala.  519,  5  So.  332; 
Ferdon  v.  Dickens,  161  Ala.  181,  49  So. 
888;  Wandt  v.  Hearst's  Chicago  American, 
129  Wis.  419,  6  L.R.A.(N.S.)  919,  116  Am. 
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St.  Rep.  959,  109  N.  W.  70,  9  Ann.  Cas. 
864. 

Any  publication  which  tends  to  degrade  a 
person,  or  to  bring  him  into  ill  repute,  or 
to  destroy  the  respect  of  his  neighbors,  or 
to  bring  him  into  ridicule,  is  actionable 
per  8€. 

Montgomery  y.  Knox,  23  Fla.  595,  3  So. 
212;  Morey  v.  Morning  Journal  Asso.  123 
N.  Y.  207,  9  L.R.A.  621,  20  Am.  St.  Rep. 
730,  25  N.  E.  161;  Ptltzinger  v.  Dubs,  12 
CO.  A.  400,  24  U.  S.  App.  376,  64  Fed. 
696;  Cerveny  v.  Chicago  Daily  News  Co. 
139  111.  345,  13  L.R.A.  864,  28  N.  E.  692; 
Fitzgerald  v.  Robinson,  112  Mass.  371; 
Morasse  v.  Brochu,  151  Mass.  568,  8  L.RA. 
524,  21  Am.  St.  Rep.  474,  25  N.  E.  74; 
McClean  v.  New  York  Press  Co.  46  N.  Y. 
S.  R.  706,  19  N.  Y.  Supp.  262;  Merchants* 
Ins.  Co.  V.  Buckner,  39  C.  C.  A.  19,  98  Fed. 
222;  Iron  Age  Pub.  Co.  v.  Crundup,  85 
Ala.  519,  5  So.  332;  Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888. 

The  statement  in  the  publication  to  the  j 
effect  that  the  house  "had  a  bad  reputation 
with  the  police"  was  the  equivalent  of  say- 
ing that  the  house  was  one  which,  to  say 
the  least  of  it,  had  been  the  subject  of 
police  surveillance;  and  the  common  under- 
standing of  the  words  could  convey  to  the 
ordinary  mind  even  stronger  and  more 
offensive  suggestions. 

Morey  v.  Morning  Journal  Asso.  123 
N.  Y.  207,  9  L.R.A.  621,  20  Am.  St.  Rep. 
730,  25  N.  E.  161;  Post  Pub.  Co.  v.  Hal- 
lam,  8*C.  C.  A.  207,  16  U.  S.  App.  613,  59 
Fed.  530;  Culm:-  v.  Canby,  41  C.  C.  A. 
302,  101  Fed.  195;  State  v.  Armstrong,  106 
Mo.  395,  13  L.R.A.  419,  27  Am.  St.  Rep. 
361,  16  S.  W.  604;  McClean  v.  New  York 
Press  Co.  46  N.  Y.  S.  R.  706,  19  N.  Y. 
Supp.    262. 

Unless  an  inspection  of  the  publication 
convinces  the  court  that  no  reasonable 
construction  of  the  language  employed 
could  carry  a  defamatory  meaning,  then 
its  meaning  and  interpretation  must  be 
left  to  the  jury. 

Culmer  v.  Canby,  41  C.  C.  A.  302,  101 
Fed.  195;  Twombly  v.  Monroe,  136  Mass. 
464;  Downing  v.  Wilson,  36  Ala.  718;  Han- 
chett  v.  Chiatovich,  41  C.  C.  A.  648,  101 
Fed.  742;  Sanderson  v.  Caldwell,  45  N.  Y. 
398,  6  Am.  Rep.  105;  Pfitzinger  v.  Dubs, 
12  C.  C.  A.  400,  24  U.  S.  App.  376,  64  Fed. 
696. 

Mr.  Nathan  It,  Miller  for  appellee. 

Dowdell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  of  libel  brought  by  appellant, 
Kearn  Fitzpatrick,  against  the  Age-Herald 
Publishing  Company.  From  a  judgment 
ol  L.R.A.(^N.S.) 


for  defendant  the  present  appeal  is  prose* 
cuted. 

There  is  but  one  count  in  the  complaint;. 
the  court  sustained  a  demurrer  thereto,, 
and,  the  plaintiff  declining  to  amend,  judg- 
ment was  thereupon  rendered  for  the  de- 
fendant, permitting  it  to  go  hence  without 
day.  The  publication  complained  of  is  set 
forth  in  hceo  verba  in  the  complaint.  It 
appears  that  a  man  by  the  name  of  Mi- 
chael Brennan,  otherwise  called  Micky 
Brennan,  was  shot  in  the  city  of  Birming- 
ham, Alabama,  on  July  2,  1011,  and  on  th& 
next  morning  the  defendant  company  pub- 
lished in  its  paper,  the  Age-Herald,  an  ac- 
count of  the  shooting,  detailing  some  scn> 
sational  facts  with  reference  to  the  affair. 
The  "offensive  statement,"  constituting  the 
alleged  libel  of  plaintiff,  is:  "The  shooting, 
occurred  on  Avenue  E.  between  Eleventh 
and  Twelfth  streets,  in  a  house  which  bearft 
a  bad  reputation  with  the  police.'*  The 
complaint  avers  that  the  house  mentioned 
in  the  publication  was  at  the  time,  and  had 
been  for  a  long  time  prior  thereto,  and  has 
been  ever  since  said  time,  occupied  by 
plaintiff,  with  his  family,  as  a  residence^ 
and  that,  as  a  proximate  consequence  of 
said  libel,  the  plaintiff  was  greatly  hu- 
miliated, his  reputation  greatly  impaired,, 
etc.  Numerous  grounds  of  demurrer  were 
assigned  to  the  complaint.  The  vital  ques- 
tion in  the  case  is  whether  or  not  the  pub- 
lished words  were  libelous,  and,  if  so,  did 
they  constitute  a  libel  of  the  plaintiff,  or  of 
the  house  in  which  the  plaintiff  avers  he 
was  residing;  that  is,  were  they  a  libel  of 
the  person  or  of  the  thing — the  house? 

Counsel  for  appellee  devotes  practically 
his  entire  brief  to  the  support  of  the  propo- 
sition that  the  libel,  if  any,  was  of  the 
thing, — the  house, — and  not  of  the  plain- 
tiff. The  plaintiff  charges  that  the  alleged 
libelous  words  were  falsely  and  maliciously 
published  "of  and  concerning  him."  There 
is  no  mention  of  the  plaintiff's  name  in  the 
publication.  By  way  of  innuendo,  the 
plaintiff  avers  that  the  said  house  men- 
tioned in  said  publication  wac,  at  the  time, 
and  had  been  for  a  long  time  prior  thereto, 
and  has  been  ever  since  said 'time,  occu- 
pied by  the  plaintiff,  with  his  family,  as 
a  residence.  The  plaintiff  insists  that  this 
averment  sufficiently  explains  the  prece- 
dent matter, — the  publication, — and  shows 
that  the  said  pubAication  related  to,  and 
was  a  libel  upon,  him.  Unless  the  pub- 
lished words  are  fairly  susceptible  of  the 
meaning  attributed  to  them  by  the  pleader 
in  the  innuendo,  the  actionable  quality  of 
the  words  is  not  disclosed,  for  the  in- 
nuendo is  but  the  deduction  or  conclusion 
of  the  pleader.  The  only  office  of  the  in- 
nuendo is  to  explain  some  matter  already 
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expressed,  or  to  serve  to  point  out  where 
there  is  precedent  matter.  It  may  apply 
what  is  already  expressed,  but  cannot  add 
to,  enlarge,  or  change  the  sense  of  the 
previous  words.  If  the  meaning  given  to 
the  words  by  the  innuendo  is  broader  than 
the  words  would  naturally  bear,  the  plead- 
ing is  bad;  for,  in  law,  the  innuendo  is  but 
the  deduction  of  the  pleader  from  the 
words  used  in  the  publication,  and  this 
court  has  repeatedly  held  that  it  is  for  the 
court  to  say  whether  the  meaning  charged 
by  the  innuendo  is  supported  by  the  lan- 
guage used  in  the  publication.  Henderson 
v.  Hale,  19  Ala.  159;  \VofTord  v.  Mceks, 
129  Ala.  349,  55  L.R.A.  214,  87  Am.  St. 
Rep.  66,  30  8o.  625;  Gaither  v.  Advertiser 
Co.  102  Ala.  458,  14  So.  788.  As  above 
stated,  the  appellee  insists  that  the  alleged 
libel  was  of  the  "house,"  and  not  of  the 
plain tiiT.  It  is  also  pointed  out  that  the 
particular  house  referred  to  in  the  com- 
plaint is  uncertain.  The  only  house  men- 
tioned is  the  house  which  the  plaintiff  al- 
leges was  his  residence,  and  the  word  "said" 
before  the  word  "house"  makes  it  certain 
that  the  plaintiff  intended  to  and  did  aver 
that  the  alleged  libelous  publication  re- 
ferred to  the  particular  house  occupied  by 
the  plaintiff  with  his  family. 

It  is  strenuouBly  argued  that  the  plain- 
tifi^s  complaint  shows  that  he  was  not 
libeled,  and  that  the  libel,  if  any,  was  of 
the  thing — the  house;  that  it  is  the  house 
which  has  a  bad  reputation  with  the  po- 
lice, and  not  the  occupants  thereof.  In 
support  of  this  contention  the  following 
Alabama  cases  are  cited:  Cahn  v.  State, 
no  Ala.  66,  20  So.  380;  Toney  v.  State,  60 
Ala.  97;  Wooster  v.  State,  55  Ala.  221; 
Price  V.  State,  96  Ala.  5,  11  So.  128.  Thp 
cases  are  not  in  point.  The  principle  an- 
nounced in  two  of  these  decisions  is  that, 
in  a  prosecution  for  keeping  a  certain 
character  of  house  prohibited  by  law,  the 
state  cannot  offer  evidence  of  the  character 
of  the  house.  The  house  acquires  whatever 
reputation  it  has  from  the  occupants  there- 
of; it  can  make  or  earn  none  for  itself; 
it  can  and  does  reflect  only  the  reputation 
of  its  occupants,  or  those  who  frequent  it. 
We  know  of  no  way  by  which  a  house  can, 
of  its  own  act,  acquire  a  reputation.  This 
being  true,  when  we  speak  of  a  certain 
house  as  being  disorderly,  we  must  neces- 
sarily be  understood  as  referring  to  the 
conduct  of  those  who  live  in,  or  who  fre- 
quent, the  same  by  and  with  the  permis- 
sion of  the  occupants.  When,  therefore, 
it  is  said  of  a  house,  "It  has  a  bad  repu- 
tation with  the  police,"  we  refer  to  the 
head  of  that  house,  and,  in  fact,  we  reflect 
upon  each  member  of  the  same.  The  lan- 
guage of  the  publication  is,  "The  shooting 
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occurred  on  Avenue  E,  between  Eleventh 
and  Twelfth  streets,  in  a  house  which  bears 
a  bad  reputation  with  the  police."  This 
charges  that,  at  the  present  time,  the  house 
bears  a  bad  reputation  with  the  police; 
and,  under  the  plaintiff's  averment,  it  was 
at  that  moment  of  time,  an '  had  been  for 
a  long  while  prior  thereto,  the  place  where 
he  and  his  family  resided.  This  reflected 
upon  the  plaintiff,  for  he  and  his  family 
must  be  held  to  be  the  ones  who  gave  to  the 
house,  and  continued  to  give  to  it,  that 
reputation,  fcr  the  house  is  void  of  life 
and  could  not  make  for  itself  a  bad  repu- 
tation. 

The  case  of  McClean  v.  New  York  Press 
Co.  46  N.  y.  S.  R.  706.  19  N.  Y.  Supp.  262, 
is  very  similar  in  many  respects  to  the  case 
under  consideration.  The  publication  there 
charged  that  No.  234  West  Twenty-Ninth 
street,  in  New  York  city,  was  disorderly. 
In  that  case  the  same  question  was  raised 
as  is  raised  in  this  case;  that  is,  that  the 
libel  was  of  the  thing, — ^the  house, — and 
not  of  a  person.  Addressing  itself  to  this 
point  the  court  said:  "It  is  manifest  that 
this  point  is  not  well  taken.  The  phrase 
used,  it  is  true,  is  'disorderly  house;'  but 
a  house  cannot  be  disorderly;  ...  it 
refers  entirely  to  the  character  of  the  occu- 
pants; and  it  is  their  character  which  fixes 
the  character  of  the  thing.  When,  there- 
fore, a  house  is  spoken  of  as  disorderly,  or 
as  a  bawdyhouse,  or  as  disreputable,  it  is 
that  the  occupants  are  disorderly,  are  lewd 
persons,  or  are  disreputable.  It  is  idle 
in  a  charge  of  this  kind  to  talk  about  it 
being  a  libel  of  the  house  where  a  house  is 
called  'disorderly.' " 

We  are  of  the  opinion  that  the  publica- 
tion in  question  was  "of  and  concerning" 
the  plaintiff,  who  resided  in  the  house  in 
question. 

In  the  case  of  Iron  Age  Pub.  Co.  t. 
Crudup,  85  Ala.  520,  5  So.  332,  this  court 
said:  "The  definitions  of  libel,  as  found  in 
the  cases,  vary  somewhat  in  phraseology, 
and  are  more  or  less  comprehensive,  as 
may  be  called  for  by  the  particular  charge- 
involved  in  the  case.  Generally  any  false 
and  malicious  publication,  when  expressed 
in  printing  or  writing,  or  by  signs  or  pic- 
tures, is  a  libel,  which  charges  an  offense 
punishable  by  indictment,  or  which  tends 
to  bring  an  individual  into  public  hatred, 
contempt,  or  ridicule,  or  charges  an  act 
odious  and  disgraceful  in  society.  This 
general  definition  may  be  said  to  include 
whatever  tends  to  injure  the  character  of 
an  individual,  or  blacken  his  reputation,  or 
imputes  fraud,  dishonesty,  or  other  moral 
turpitude,  or  reflects  shame,  or  tends  to 
put  him  without  the  pale  of  social  inter- 
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'  The  published  words  did  not,  it  is  true, 
charge  the  plaintiiT,  or  any  member  of  his 
family,  with  an  indictable  offense;  but,  giv- 
ing to  the  publication  the  meaning  that  the 
words  employed  generally  and  fairly  im- 
port, it  tended  to  subject  the  plaintiff,  the 
head  of  the  house,  to  public  hatred,  con- 
tempt, or  ridicule,  and  tended  to  reflect 
shame  upon  him,  and  to  put  him  without 
the  pale  of  social  intercourse.  This  being 
true,  the  words  were  libelous  per  ae. 
Trimble  y.  Anderson,  79  Ala.  614;  Iron 
Age  Pub.  Co.  V.  Crudup,  supra. 

And,  as  we  have  above  pointed  out,  the 
words,  when  published,  were  a  libel  upon 
the  plaintiff.  No  one  could  doubt  that  the 
neighbors  and  friends  of  plaintiff,  on  read- 
ing this  account  of  the  shooting  of  Brcn- 
nan,  would  conclude  that  the  libel  was  di- 
rected to  the  plaintiff.  It  is  not  necessary 
that  all  the  citizens  of  Birmingham  should 
understand  the  libel,  or  know  that  the 
shooting  occurred  at  plaintiff's  house;  it  is 
sufficient  that  those  who  knew  could  under- 
stand that  he  was  the  person  meant.  Od- 
gers.  Libel  &,  Slander,  p.  567;  Petsch  t. 
Dispatch  Printing  Co.  40  Minn.  291,  41 
N.  W.  1034. 

It  is  also  objected  that  the  complaint  is 
faulty,  in  that  punitive,  as  well  as  special, 
damages  are  claimed,  and  it  is  not  averred 
that  a  demand  for  retraction  was  made 
before  the  institution  of  the  suit,  and  that 
there  was  failure  on  the  part  of  the  defend- 
ant company  to  retract.  The  case  of 
Comer  v.  Age-Herald  Pub.  Co.  161  Ala. 
013,  13  L.RJ^.(N.S.)  626,  44  So.  673,  is 
cited  in  support  of  this  contention.  There 
is  no  merit  in  this  contention.  The  law  in 
force  at  the  time  the  Comer  suit  was 
brought  (Acts  1809,  p.  32)  is  not  the  law 
now  in  force  on  this  subject.  The  change 
is  wrought  by  §  3760  of  the  Code  of  1007. 
Assuming,  without  deciding,  that  the  mat- 
ter published  was  proper  for  public  infor- 
mation, the  failure  to  demand  retraction 
is  now,  under  the  law,  defensive  matter. 
The  act  of  February  20,  1899,  inhibited  the 
institution  of  suits  for  libel  brought 
against  a  publisher  of  a  newspaper,  unless 
a  demand  for  retraction  was  made  before 
the  institution  of  the  suit.  This  court,  in 
Comer's  Case,  supra,  held  that  this  inhibi- 
tion did  not  prohibit  the  bringing  of  suits 
for  the  recovery  of  actual  damages.  There 
is  no  inhibition  against  bringing  a  suit  to 
recover  damages,  under  the  law  now  in 
force,  without  flrst  having  made  a  demand 
for  retraction,  but  simply  a  denial  to  the 
plaintiff  of  the  right  to  recover  punitive 
damages  unless  such  demand  was  previous- 
ly made.     Code  1907,  §§  3760,  3761. 

Assuming  further,  without  deciding,  that 
the  plaintiff  has  failed  to  state  a  cause 
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entitling  him  to  punitive  damages,  but  to 
actual  damages,  the  proper  way  to  get  rid 
of  the  improper  demand  is  not  by  de- 
murrer, but  by  motion  to  strike,  objections 
to  the  evidence,  or  special  instructions  to 
the  jury.  Western  U.  Teleg.  Co.  v.  Garth- 
right,  161  Ala.  413,  44  So.  212;  Hayes  v. 
Miller,  150  Ala.  621,  11  L.RJl.(N.S.)  748, 
124  Am.  St.  Rep.  93,  43  So.  818;  Wood- 
stock Iron  Works  v.  Stockdale,  143  Ala. 
650,  39  So.  336,  6  Ann.  Cas.  678. 

After  a  careful  consideration  of  this  case 
we  are  of  the  opinion,  and  so  hold,  that  the 
defendant's  demurrer  should  have  been 
overruled,  and  that  in  failing  to  so  rule 
there  intervened  error  for  which  the  judg- 
ment of  the  court  below  must  be  reversed. 

McCIellan,  Sayre,  and  SomerTllle,  JJ^ 

concur. 


ARKANSAS  SUPREME  COURT. 

MACKAY  TELEGRAPH-CABLE  COM- 
PANY, Appt., 

V. 

WILLIAM  F.  VAUGHAN. 

(—  Ark.  — ,   163   S.  W.   168.) 

Damages  —  mental  anguish  -—  lost  tele- 
^am  —  sick  child. 

A  telegraph  company  which  causes  a  de- 
lay of  a  couple  of  days  in  the  starting  of 
a  sick  child  for  another  climate  through 
loss  of  a  message  is  not  answerable  in  dam- 
ages for  the  mental  anguish  suffered  by  the 
father  pending  the  delay,  because  of  the 
child's  condition;  at  least,  if  there  was  noth- 
ing to  prevent  the  starting  .of  the  child 
without  fixing  definitely  its  accommodations 
at  destination,  which  the  message  was  in- 
tended to  effect. 

(January  19,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Phillips  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  mental  anguish 
alleged  to  have  been  suffered  because  of  de- 
fendant's negligent  delay  in  transmitting 
a  telegram.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Note.  — •  The  so-called  mental-anguish  doc- 
trine is  treated  in  a  series  of  exhaustive 
notes  in  49  L.R.A.(N.S.) ;  the  character  of 
mental  anguish  necessary  to  sustain  an  ac- 
tion for  mental  anguish  being  discussed  in 
a  note  to  Western  U.  Teleg.  Co.  v.  McKen- 
zie,  49  L.R.A.(N.S.)  296;  and  the  neces- 
sitv  of  distinguishing  between  mental  an- 
guish caused  by  the  sickness  and  death,  and 
that  caused  by  defendant's  negligence,  in 
the  note  to  Western  U.  Teleg.  Co.  v.  Chou- 
teau, 49  L.R.A.(NJS.)   249. 
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Messrs.  Fink  &  Dinning  for  appellant. 
Messrs.    Moore,    Vineyard,    &    Satter- 
fleld  for  appellee. 

McCnlloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellee  instituted  this  action  against 
appellant  telegraph  company  to  recover 
damages  on  account  of  mental  anguish 
alleged  to  have  been  suffered  by  reason  of 
delay  in  transmitting  a  telegraph  message 
from  Helena,  ArKansas,  the  place  of  ap- 
pellee's residence,  to  his  mother  at  Cum- 
berland, Virginia. 

Appellee  had  been  living  in  Helena  a  lit- 
tle over  a  month,  and  his  infant  child  was 
in  bad  health,  and  under  the  care  of  a 
physician,  who  recommended  that  the  babe 
be  sent  away  for  a  change  of  climate.  His 
mother  lived  at  Cumberland,  Virginia,  and 
kept  house  there,  and  took  a  few  boarders. 
He  had  a  sister,  also,  who  lived  at  the 
same  place.  He  decided  to  send  his  wife 
and  baby  to  Cumberland,  and,  in  anticipa- 
tion thereof,  sent  the  following  message  di- 
rected to  his  mother:  "Baby  some  better 
though  not  improving;  Doctor  thinks  best 
she  and  Florence  go  to  you  for  a  while. 
Kow  have  to  feed  her  on  bottle  and  both 
worn  out  losing  sleep.  Wire  collect  if  con- 
venient to  have  them  and  we  leave  soon  as 
can  get  ready.  Can  arrange  suitable  diet 
for  trip.  Lovingly."  This  message  was  de- 
livered to  appellant's  operator  at  Helena 
on  the  evening  of  March  6th  about  7:45 
o'clock.  The  operator  was  not  in  the  office 
at  the  time,  but  told  the  appellee  over  the 
telephone  to  leave  the  message  there,  and 
that  he  would  come  down  to  the  office  and 
send  it.  It  was  not  sent  at  all,  but  was 
lost,  and  during  the  next  day  the  operator, 
upon  inquiry  of  appellee,  informed  him, 
from  hour  to  hour,  that  no  reply  had  been 
received.  Finally,  on  March  8th  the  opera- 
tor informed  appellee  that  he  had  lost  the 
message,  and  that  it  had  never  been  sent, 
and  suggested  to  him  that  he  send  a  day 
message  by  another  telegraph  company,  and 
that  he  (the  operator)  would  pay  the  dif- 
ference between  the  price  of  a  day  and  night 
message.  Appellee  then  sent  the  message 
to  his  mother,  and  received  a  prompt  reply, 
and  his  wife  and  baby  started  on  the  trip 
the  next  day.  The  operator,  according  to 
his  agreement,  paid  to  appellee  the  differ- 
ence between  the  cost  of  the  day  and  night 
message.  According  to  the  undisputed  evi- 
dence, there  was  a  delay  of  nearly  two  full 
days,  caused  by  the  negligent  omission  of 
appellant's  operator.  The  jury  awarded 
damages  to  appellee  in  the  sum  ol  $300, 
and  judgment  therefor  was  entered  by  the 
court,  and  an  appeal  has  been  duly  prose- 
cuted. 
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We  are  of  the  opinion  that  the  evidence 
does  not  establish  any  right  to  recover  dam- 
ages, in  that  the  testimony  as  to  mental 
anguish  does  not  bring  it  within  the  rules 
of  law  which  permit  recovery  ot  damages. 
Appellee  was  not  prevented  by  the  delay 
from  starting  his  wife  and  babj  on  their 
journey;  in  fact,  they  did  start  the  next 
day  after  receiving  reply  from  his  mother, 
and  made  the  journey  successfully.  Appel- 
lee testified  that,  when  he  sent  the  message, 
he  had  fully  determined  that  his  wife  and 
baby  should  go  to  Cumberland,  but  the 
only  uncertainty  was  as  to  whether  he 
would  ask  his  mother  or  his  sister  to  re- 
ceive them,  and  take  care  of  them.  The 
following  is  his  statement  on  the  subject: 

Q.  Well,  you  had  every  assurance  to  be- 
lieve that  your  mother  would  welcome  your 
wife  and  child  at  her  home? 

A.  Yes;  I  did. 

Q.  It  was  merely  a  matter  of  courtesy 
that  you  sent  the  telegram  to  her? 

A.  Well,  she  had  some  people  boarding 
with  her, — some  school  teachers  or  some 
other  people,  and  I  never  knew  whether  she 
had  room. 

Q.  Did  you  not  know  that  she  would 
make  room  for  you,  and  your  wife,  and 
your  child? 

A.  I  thought  so. 

Q.  Were  you  sure  of  that? 

A.  Yes,  sir. 

Q.  You  knew  that,  if  you  had  gone  on 
without  any  telegram,  that  you  would  have 
been  welcome? 

A.  Yes,  sir. 

Q.  Now,  during  these  two  days,  if  it  had 
proved  that  it  was  not  convenient  for  you 
to  have  gone  there,  you  could  have  gone 
elsewhere  ? 

A.  I  would,  no  doubt,  have  gone  to  my 
sister's  there  in  town. 

Q.  At  any  event,  you  were  going  to  one 
of  the  two  places? 

A.  Either  there  or  to  her  mother's. 

Q.  And  you  were  getting  ready,  although 
you  never  got  a  reply  from  your  mother, 
to  take  it  some  place? 

A.  Yes  sir;  I  was  naturally  uneasy 
about  the  child.  The  baby  was  better,  but 
not  improving. 

Q.  And  your  anxiety  at  that  time  grew 
out  of  the  physical  condition  of  your  child? 

A.  Yes,  sir;  principally.  I  do  not  know 
how  much  of  my  anxiety  was  caused  by  the 
physical  condition  of  my  child,  and  how 
much  by  a  desire  to  receive  a  reply  from 
my  telegram. 

Now,  it  is  clear  from  this  testimony  that 
the  mental  anxiety  suffered  by  appelloe  was 
over  the  condition  of  his  sick  infant.     Tlie 
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anxiety  concerning  the  time  when  hia  wife 
and  child  would  leave  home,  and  which 
one  of  his  relatives  in  Cumberland  would 
meet  them,  were  mere  incidents.  It  was  a 
Kpecies  of  anxiety  that  is  too  remote  to  at- 
tribute to  the  delay  in  sending  the  message, 
for  appellee  could  have  started  his  wife 
and  child  on  the  journey  at  any  time  with 
the  certain  knowledge  that  either  his 
mother  or  sister  would  receive  and  take 
care  of  them.  His  anxiety  over  the  condi- 
tion of  his  child  was  manifestly  such  that 
the  slightest  inconvenience  would  disturb 
Iiim;  but  that  does  not  constit'ite  an  ele- 
ment of  damages  for  which  the  statute  al- 
lows a  recovery. 

In  the  case  of  Western  U.  Teleg.  Co.  y. 
Archie,  92  Ark.  69,  121  S.  W.  3045,  we  said: 
'*In  order  to  recover  damages  under  the 
mental  anguish  doctrine,  it  is  necessary  that 
the  mental  anguish  suffered  be  real  and 
with  cause,  and  not  merely  the  result  of  a 
too  sensitive  mind  or  a  morbid  imagina- 
tion." 

In  that  case  the  plaintiff  sued  to  recover 
damages  on  account  of  failure  to  transmit 
the  reply  to  a  message  to  her  husband  noti- 
fying him  of  the  birtn  of  their  child,  and 
requesting  him  to  come  to  her  immediately, 
to  which  he  replied,  acknowledging  the  re- 
ceipt of  her  message,  and  saying  that  he 
would  start  immediately.  She  testified  that 
she  was  very  ill  at  the  time,  and  suffered 
mental  anxiety  on  account  of  her  failing 
to  hear  from  her  husband,  and  was  appre- 
hensive, on  account  of  the  delay,  that  he 
liad  failed  to  receive  her  message.  We  held, 
as  above  stated,  that  such  anxiety  did  not 
constitute  mental  anguish  within  the  mean- 
ing of  the  statute. 

The  case  of  Western  U.  Teleg.  Co.  v. 
Reed,  37  Tex.  Civ.  App.  446,  84  S.  W.  296, 
is  directly  in  point,  and  the  doctrine  of  the 
case  was  approved  by  this  court  in  West- 
ern U.  Teleg.  Co.  v.  Shenep,  83  Ark.  47G, 
12  L.R.A.(N.S.)  886,  119  Am.  St.  Rep. 
345,  104  S.  W.  164. 

In  the  Texas  case  cited,  the  plaintiff's 
sister  died  in  another  town,  and  she  cor- 
responded by  telegraph  to  know  whether  the 
funeral  would  be  postponed  in  time  for  her 
to  attend  it.  There  was  negligent  delay  in 
transmitting  the  message;  but  the  funeral 
was,  in  fact,  postponed,  and  the  plaintiff 
had  the  opportunity  to,  and  did,  attend 
the  funeral.  She  claimed  that  she  suffered 
great  anxiety  on  account  of  the  uncertainty 
as  to  whether  she  could  attend  the  funeral, 
and  sought  to  recover  damages  on  that 
score.  The  Texas  court  held  against  the 
right  of  recovery,  and  said:  "It  appears 
from  the  petition  in  this  case  that  the 
plaintiff  was  not  deprived  of  the  privilege 
of  being  present  at  the  funeral  of  her  sister, 
53  L.R.A.(X.S.) 


but  that  the  anguish  she  suffered  was  from 
the  uncertainty  of  whether  the  funeral 
would  be  postponed  to  enable  her  to  b% 
present.  She  was  not  deprived  of  this 
privilege,  and  in  fact  attended  the  funeral. 
To  allow  damages  in  such  a  case  would  be 
an  extension  of  the  rule  beyond  any  de- 
cision heretofore  made  by  the  supreme 
court." 

So,  in  the  present  case,  the  plaintiff  was 
not  deprived  of  the  privilege  of  sending  his 
wife  and  daughter  away,  as  recommended 
by  a  physician,  but  merely  suffered  annoy- 
ance on  account  of  the  4elay  and  his  ex- 
treme anxiety  concerning  the  health  of  his 
infant.  This  was,  as  before  stated,  too  re- 
mote to  justify  a  recovery  of  damages. 
Howard  v.  Western  U.  Teleg.  Co.  106  Ark. 
559,  163  S.  W.  803. 

Learned  counsel  for  appellee  seek  to  sus- 
tain the  right  of  recovery  on  the  decision 
of  this  court  in  the  case  of  Western  U. 
Teleg.  Co.  v.  Hoi  lings  worth,  83  Ark.  39,  11 
L.R.A.{N.S.)  497,  139  Am.  St.  Rep.  105, 
102  S.  W.  681,  13  Ann.  Cas.  397.  But  we 
do  not  think  the  doctrine  of  that  case  has 
any  application  to  .the  present  one.  In 
that  case  plaintiff  suffered  real  anguish  on 
account  of  the  critical  illness  of  his  brother 
in  another  town,  and  tbe  delayed  message 
would  have  relieved  that  distress,  and  he 
was  allowed  to  recover  an  account  of  his 
suffering  during  the  period  of  the  delay. 
Here  the  plaintiff's  anxiety  was  concerning 
the  illness  of  his  child,  and,  as  before  stat- 
ed, the  communication  with  his  mother  had 
nothing  to  do  with  lessening  that  anxiety. 

We  are  of  the  opinion  that  the  evidence 
does  not  make  out  a  case,  and  that  it  should 
not  have  been  submitted  to  the  jury.  The 
judgment  is  therefore  reversed,  and  the 
cause  dismissed. 
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LITTLE  ROCK  FURNITURE  MANUFAC- 
TURING COMPANY  et  al.,  Appts., 

v. 

W.  M.  KAVANAUGH  et  al. 

(—  Ark.  —,  164  S.  W.  289.) 

PrlncIiMil  and  agent  —  liability  of  com- 
mittee for  supplies. 

An  executive  committee  appointed  by  the 

Note, -^  Personal  liability  of  conintittee 
appointed  at  public  meeting  for  serV' 
ices  or  supplies. 

As  indicated  by  its  title,  this  note  does 
not  purport  to  cover  cases  involving  com- 
mittees of  organized  bodies  or  associations, 
representing  distinct  entities,  such  as  unin- 
corporated churches,  clubs,  etc 
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citizens  of  a  municipality  to  have  control 
of  the  arrangements  for  the  entertainment 
^f  an  organization  which  has  been  invited 
to  meet  in  the  municipality  is  not  personal- 
ly liable  for  supplies  ordered  by  it  if  it 
sees  that  the  funds  contributed  for  the  en- 
terprise are  honestly  accounted  for  and 
•equitably  disbursed. 

(February  23,  1914.) 

APPEAL  by  plaintiffs  form  a  judgment 
of  the  Circuit  Court  for  Pulaski  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  ri^cover  the  balance  due  for  supplies  or- 
•derexi  by  them  for  the  entertainment  of  an 
•organization  holding  a  reunion  in  Little 
Rock.    Affirmed. 


Statement  by  SmlUi  J.: 

Appellants  were  plaintiffs  below,  and 
alleged  in  their  complaint  substantially  the 
following  facts:  The  plaintiffs  are  corpo- 
rations, organized  under  the  laws  of  the 
state  of  Arkansas,  and  are  engaged  in  the 
manufacture  and  sale  of  furniture.  At  a 
mass  meeting  of  the  citizens  of  Little  Rock, 
held  in  the  summer  of  1910,  to  arrange 
plans  for  entertaining  the  Confederate 
Reunion  in  May,  1911,  the  defendants  were 
selected  as  an  executive  committee,  with 
W.  M.  Kavanaugh  as  chairman,  to  control 
the  arrangements  to  be  made  for  said  re- 
union. That  said  mass  meeting  was  a  mere 
voluntary  association,  not  incorporated, 
and  had  no  legal  existence,  and  could  make 


The  authorities  upon  the  above  question 
Are  not  in  harmony,  in  some  instances  the 
committee  being  held  personally  liable,  in 
•others  not  liable.  This  conflict,  where  the 
party  furnishing  the  supplies  or  rendering 
the  services  knew  of  the  relation  of  the 
•committee  to  the  project,  apparently  arises 
largely  from  a  difference  of  opinion  as  to 
the  presumption  in  the  giving  of  credit, 
whether  presumably  credit  was  given  to 
"the  committee  pecsonally,  or  whether  the 
-aervices  or  supplies  were  furnished  in  re- 
liance upon  the  fund  which  the  committee 
held,  or  the  generosity  and  good  faith  of 
those  it  represented.  Of  course,  the  terms 
of  a  special  contract  may  be  such  in  any 
-went,  even  though  indicating  that  the  sup- 
plies or  services  were  furnished  to  a  com- 
mittee, as  to  create  a  clear  personal  lia- 
bility of  its  members. 

Upon  grounds  somewhat  similar  to  those 
•on  which  the  decision  rests  in  Little  RocfS 
Furniture  Mfg.  Co.  v.  Kavanaugh,  it  was 
held  in  Trastour  v.  Fallon,  12  La.  Ann.  25, 
that  members  of  a  "permanent  committee" 
appointed  at  a  public  meeting  to  take  charge 
of  the  project  of  building  an  isthmus  rail- 
road to  connect  the  Atlantic  and  Pacific 
Oceans,  subscriptions  being  taken  to  defray 
•expenses,  were  not  personally  liable  to  one 
engaged  by  them  to  make  a  preliminary  sur- 
vey. The  burden  of  proof  in  this  instance, 
it  was  said,  as  to  the  terms  of  the  contract, 
was  upon  the  plaintiff,  and  to  hold  the  de- 
fendants liable  he  must  show  that  he  con- 
tracted with  them  personally,  or  that  they 
-misled  him  by  assuming  to  act  for  others 
without  sufficient  authority;  and  the  evi- 
•dence  was  regarded  as  showing  that  the 
plaintiff,  knowing  of  the  representative  ca- 
pacity in  which  uie  committee  acted,  looked 
to  the  funds  held  by  it,  and  not  to  the 
committee  individually,  for  compensation. 
The  controlling  question,  it  wa,s  said,  was, 
whom  did  the  emplovee  trust?  And  that  if 
no  artifice  or  deception  was  used  in  making 
the  contract,  and  he  knew  the  capacity  in 
'Which  the  employers  acted,  and  looked  to  a 
special  fund  to  reward  him,  he  could  not 
hold  the  agents  personally  liable,  if  they 
liad  not  misappropriated  the  fund. 

But  in  Eichbaum  v.  Irons,  6  Watts  8l  S. 
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67,  40  Am.  Dec.  540,  members  of  a  commit- 
tee appointed  at  a  political  meeting  to 
arrange  for  a  free  public  dinner  were  held 
liable  therefor  to  one  who  furnished  it  at 
their  request.  The  court  distinguished  be- 
tween liability  of  an  entertainment  commit- 
tee appointed  by  an  unorganized  temporary 
body  such  as  that  in  question,  and  a  com- 
mittee appointed  by  a  permanent  organiza- 
tion such  as  a  club,  holding  that  the  pre- 
sumption of  credit  in  the  former  case  was 
that  the  party  furnishing  the  services  or 
supplies  relied  on  the  responsibility  of  the 
individual  members  of  the  committee.  The 
plaintiff  testified  that  he  looked  for  pay- 
ment to  the  committee,  but  the  case  was  ap- 
parently decided  on  the  theory  of  presump- 
tion of  credit  given  the  committee,  rather 
than  on  definite  proof  to  that  effect.  It  was 
said:  "Now,  it  will  not  be  pretended  that 
nobody  was  responsible  to  the  plaintiff  for 
the  order;  and,  if  the  defendants  were  not, 
who  else  was?  Were  they  to  be  viewed  as 
the  agents  of  a  club,  we  would  have  some- 
thing palpable  to  deal  with.  The  question 
would  be  whether  they  had  become  person- 
ally liable  by  having  exceeded  their  au- 
thority, or  whether  they  had  not  con- 
tracted on  the  credit  of  their  constituents. 
But  a  club  is  a  definite  association,  organized 
for  indefinite  existence;  not  an  ephemeral 
meeting,  for  a  particular  occasion,  to  be  lost 
in  the  crowd  at  its  dissolution.  It  would 
be  unreasonable  to  presume  that  the  plain- 
tiff agreed  to  trust  to  a  responsibility  so 
desperate,  or  furnish  a  dinner  on  the  credit 
of  a  meeting  which  had  vanished  into  noth- 
ing. It  was  already  defunct;  and  we  are 
not  to  imagine  that  the  plaintiff  consented 
to  look  to  a  body  which  had  lost  its  individ- 
uality by  the  dispersion  of  its  members  in 
the  general  mass." 

It  was  also  held  in  Eichbaum  v.  Irons, 
supra,  that  members  of  the  committee  who 
had  opposed  the  plan,  but  eventually  yielded 
to  the  majority  and  were  present  when  the 
order  was  given,  were  liable,  as  well  as 
those  who  originally  favored  it,  although 
afterwards,  when  the  dinner  was  in  prepara- 
tion, the  opposing  members  requested  the 
plaintiff  to  give  the  matter  up.  It  was 
said  that  if  they  would  have  escaped  respon- 
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no  contracts.  That  such  defendants,  as 
such  executive  committee,  assumed  and 
exercised  full  control  of  the  affairs  of  said 
Confederate  Reunion,  made  all  contracts, 
controlled  the  collection  of  the  subscrip- 
tions and  the  expenditures  of  funds,  and 
the  making  of  payments  of  the  obligations 
incurred  in  connection  with  the  said  re- 
union. That  said  defendants,  as  such  ex- 
ecutive committee,  acted  through  sub- 
committees appointed  to  attend  to  different 
departments  of  the  work  of  caring  for  the 
reunion,  one  of  which  committees  was  the 
eating  and  lodging  committee.  That,  in 
caring  for  the  visitors'  cots  and  mattresses 
were  necessary,  and  were  used  for  the  re- 
union. That  on  February  23,  1911,  the 
plaintiffs  entered  into  the  following  con- 
tract with  the  defendants,  for  the  furnish- 
ing of  cots  and  mattresses,  to  wit: 

Eating    and    Lodging    Committee,    Confed- 
erate Reunion, 

Little  Rock,  Ark. 
Gentlemen: — We  hereby  jointly  agree  to 
furnish,  as  per  samples  shown,  woven  wire 
top  cots,  mattresses,  and  pillows  for  use 
during  the  Confederate  Reunion  in  Little 
Rock,  at  a  rental  of  one  dollar  and  sixty 
cents     ($1.60)     for    each    complete    outfit. 


Mattresses  to  be  made    of    felted    ]inter» 
covered  with  ticking  and  tufted  sufficiently 
to  hold  them   in   shape,   and  to  weigh    10" 
pounds.     Size  2'  6"  x  6'  0".    Pillows  made 
of  felted  linters,  covered  with  ticking,  and 
to  weigh  3  pounds.    Complete  outfits  in  lots- 
of   5,000,   10,000,   16,000,    or    any    number 
designated  by  committee,  will  be  furnished, 
at  above  price  on  the  following  conditions: 
Contract  for  first  10,000  to  be  placed  not 
later  than  January  15,  1911.     Contract  for 
first  additional  6,000  or  less  to  be  placed 
not  later  than  February  15,  1911,  and  order 
for  all  over  16,000  to  be  placed  not  later 
than  March  16,  1911.     Rents  for  the  above- 
outfits  are   to  be  paid  as    follows:       One- 
third  cash  at  the  time  contract  is  signed 
and  orders  placed;   one  third  when  outfits 
are  delivered  to  places  designated;  and  the- 
balance  the  day  following  the  close  of  the- 
reunion,  an  ample  guaranty  to  be  given  by 
the  committee   that  all   payments   will   be- 
made    according   to   above    conditions.      It- 
is    also    understood    that    the    committee- 
will  reimburse  us  for  all  lost  or  damaged 
cots,  mattresses,  or  pillows  as  follows:   One^ 
dollar    ($1)    for  each  cot;   one  dollar  and 
thirty  cents  ($1.30)  for  each  mattress,  and 
30  cents  for  each  pillow.    We  further  agree- 
to  submit  any  damages  that  may  occur  to* 


sibility,  they  should  have  protested  and 
given  up  membership  at  once. 

It  appears  in  Eichbaum  v.  Irons,  supra, 
that  only  certain  members  of  the  committee 
were  sued;  but  the  court  dismissed  this 
point  by  saying  that  no  objection  had  been 
made  by  pleading  in  abatement  nonjoinder 
of  the  other  members. 

Or  the  principles  announced  in  Eichbaum 
V.  Irons,  supra,  a  committee  appointed  at 
a  general  meeting  of  creditors  to  carry  on 
the  mining  business  of  the  debtor  was  held 
liable  in  Manley  v.  Hickman,  1  Chester  Co. 
Rep.  657,  for  commissions  to  a  traveling 
salesmen  whom  it  employed.  This  conclu- 
sion was  reached  in  spite  of  the  fact  that 
the  salesman,  who  himself  was  a  creditor, 
was  present  at  the  meeting  of  the  creditors, 
and  had  knowledge  at  the  time  of  his  em- 
ployment that  the  defendants  were  a  com- 
mittee appointed  at  such  meeting.  It  was 
said:  ''The  meeting,  so  far  as  appears, 
acted  and  adjourned  without  day,  and  lost 
its  individuality.  We  have  no  information 
as  to  who  were  present  and  would  be  bound 
by  the  appointment.  No  tangible  third  par- 
ty is  presented  as  responsible  for  the  debt. 
The  contract  of  the  plaintiff  was  with  the 
defendants,  and,  when  it  was  made,  no  prin- 
cipal was  named,  so  that  the  plaintiff  might 
inquire  into  his  or  their  liability." 

In  regard  to  the  knowledge  of  the  sales- 
men of  the  relation  of  the  committee  to  the 
iindertaking,  it  was  said  in  Manley  v.  Hick- 
man, Rupra,  that  the  committee  undertook 
to  operate  the  mines,  and  the  salesmen  had 
a  right  to  presume  that,  having  charge  of 
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them,  they  would  make  provision  for  the 
payment  of  debts;  and  it  would  be  unreason- 
able to  presume  that  he  entered  into  the- 
service  agreeing  to  look  for  his  compensa- 
tion to  a  party  called  a  "meeting  of  credit- 
ors." 

In  Powers  v.  House,  35  Neb.  129,  62  N^ 
W.  849,  where,  at  a  public  meeting  of  citi- 
zens, a  committee  was  appointed  to  provide^ 
for  a  survey  of  a  proposed  railroad,  and  to^ 
disburse   the  funds   raised  at  the  meeting 
by  subscription  for  carrying  on  the  projects 
and  the  committee  employed  an  engineer  at 
a   stated   salary   to  assist   in  locating  the 
railroad,  a  member  of  the  committee  was- 
held  liable  for  the  engineer's  salary  and  ex- 
penses, although  it  appears  that  the  latter,, 
at  the  time  his  services  were  engaged,  was- 
informed  of  the  nature  of  the  employment 
and  the  relation  of  the  committee  thereto^ 
The  principal  question  discussed,  however » 
was  whether  the  engineer  had  so  failed  to* 
carry  out  his  part  of  the  contract  as  to  de- 
feat   recovery,    the    court    dismissing    the 
point  as  to  whether  the  defendant  was  lia- 
ble on  account  of  being  a  mere  agent,  by 
saying   that   there   was  no   proof   that   he 
acted  as  agent  for  anyone  in  the  transac- 
tion.    No  point  was  made  of  the  fact  that 
process  was  served  upon  only  one  member 
of  the  committee. 

But  in  Sloan  v.  Whitlock,  13  Rich.  L. 
174,  where,  at  a  meeting  of  persons  inter- 
ested in  a  graveyard,  the  defendant  and' 
another  were  named  as  a  c(Mnmittee  to> 
have  charge  of  the  building  of  a  wall  around^ 
the  yard,  it  was  held  that  in  the  absence 
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a  board  of  arbitrators,  compcsed  of  one 
person  selected  by  ourselves,  one  by  you, 
and  the  third  by  the  two.  We  also  agree 
to  furnish  a  bond  of  $10,000  to  guarantee 
that  we  will  carry  out  this  contract. 
Jones  House  Furnishing  Company, 

By  Claudius  Jones,  Pres. 
Little   Rock   Furniture  Manufacturing 
Company, 

By  Thomas  B.  Jacobs,  Secy. 

Indorsed:  "Accepted.  Executive  Com- 
mittee Confederate  Reunion,  by  W.  M. 
Kavanaugh,  Chairman.  Attest:  Geo.  R. 
Brown,  Secy." 

That  plaintiffs  complied  with  said  con- 
tract, upon  their  part,  and  furnished  the 
supplies  contemplated  by  the  contract  to 
the  amount  of  $17,060.37,  and  have  been 
paid  upon  said  indebtedness  the  sum  of 
$13,802.90,  leaving  due  and  unpaid  to 
plaintiffs  the  sum  of  $3,257.47.  That  in 
furnishing  said  cots  and  outfits  the  plain- 
tiff's relied  upon  the  personal  liability  of 
the  defendants  and  extended  credit  to 
them. 

Appellees  filed  a  general  demurrer  to 
the  complaint,  and  also  a  motion  to  make 
other  parties  defendants,  and  to  transfer 
to  chancery. 


The  answer  contained  a  general  denial 
of  all  the  material  allegations  of  the  com- 
plaint, and  alleged:  That  the  executive 
committee  was  but  a  subcommittee  of  a 
general  committee,  composed  of  persons 
who  actively  participated  in  all  plans  and 
arrangements  pertaining  to  said  reunion, 
and  that  there  were,  altogether,  40  sub- 
committees; each  having  certain  authority 
and  responsibility  delegated  by  the  general 
committee.  That  plaintiffs,  as  merchants 
in  the  city  of  Little  Rock  were  interested 
in  said  reunion,  and  were  active  in  the 
promotion  thereof,  and  were  part  of  a 
small  number  largely  profited  thereby. 
That  plaintiffs  understood  that  they  must 
depend  upon  public  subscriptions  to  raise 
funds  necessary  to  pay  off  any  demands 
accruing  by  reason  of  any  materials  fur- 
nished or  services  rendered  to  said  general 
committee,  or  to  the  city  of  Little  Rock, 
for  said  reunion,  and  that  said  supplies 
were  furnished  with  the  understanding  that 
they  would  be  paid  for,  if  a  sufiicient  fund, 
was  raised  by  public  subscription,  and 
each  of  said  plaintiffs  did  receive  their 
proper  pro  rata  of  all  sums  so  raised.  That 
each  of  the  plaintiffs  subscribed  to  the 
fund,  out  of  which  claims  of  the  nature  of 
plaintiffs  were  to  b^  paid   (that  is  to  say. 


of  a  special  contract  making  the  defendant 
personally  liable  to  one  whom  he  employed 
to  do  the  work,  the  latter  could  not  recover 
on  an  implied  contract  from  the  defendant 
alone  for  services  rendered. 

Where,  at  a  general  meeting  of  master 
and  journeymen  boat  builders,  held  for  the 
purpose  of  making  arrangements  to  cele- 
brate the  completion  of  the  Erie  canal,  a 
committee  of  arrangements  was  appointed, 
which,  through  an  agent,  employed  men  to 
build  boats  for  use  in  the  procession,  the 
committee  was  held  liable  in  M'Cartee  v. 
Chambers,  fl  Wend.  649,  22  Am.  Dec.  550, 
for  the  services  of  the  employees,  as  against 
a  plea  in  abatement  that  the  others  present 
at  the  meeting  should  have  been  joined  as 
defendants.  It  was  said  that  there  was 
nothing  to  warrant  the  conclusion  that  the 
workmen  employed  looked  to  the  associa- 
tion, that  is,  to  all  the  master  and  journey- 
men beat  builders  for  their  pay,  but  that 
the  committee  employed  the  workmen,  and 
if  anyone  was  legally  responsible,  they  were; 
that  the  association,  as  it  was  called,  was 
nothing  more  than  a  public  meeting  of  a 
certain  class  of  mechanics  for  a  special  pur- 
pose, who  designated  a  committee  to  carry 
into  effect  its  resolutions ;  and  that  the  com- 
mittee, and  not  the  individuals  composing 
the  meeting,  were  the  responsible  persons  in 
such  cases. 

Where,  as  an  inducement  to  the  location 
of  a  proposed  mill  in  the  town,  a  committee 
was  appointed  at  a  meeting  of  citizens  to 
carry  out  the  project  of  strengthening  a 
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bridge,  so  as  to  sustain  cars  passing  from 
the  railroad  to  the  mill,  subscriptions  being 
raised  for  this  purpose,  and  the  committee 
made  a  written  agreement,  reciting  that, 
in  consideration  of  the  plaintiff's  repairing 
the  bridge,  they  would  pay  him  certain 
sums,  and  affixed  their  signatures  and  seals, 
the  members  of  the  committee  were  held 
personally  liable  in  Ulpm  v.  Boyd,  87  Pa. 
477,  although  the  word  "committee"  was 
added  to  the  signatures  as  well  as  after 
the  names  of  the  parties  in  the  first  clause 
of  the  contract,  designating  by  whom  it 
was  made.  The  court  said  that  the  fact 
that  the  defendants  described  themselves  as 
a  committee  did  not  change  the  express  lan- 
guage of  the  agreement,  which  in  every  part 
was  personal  to  themselves,  and  not  appli- 
cable to  any  principal,  and  which  thov  con- 
firmed by  their  own  seals;  and  that  the  only 
effect  of  the  word  "committee"  was  like  that 
of  "executor"  in  a  personal  obligation, — 
to  identify  the  transaction,  and  not  to  qual- 
ify the  act. 

And  in  Rowland  v.  Phalcn,  1  Rosw.  43, 
it  was  held  that  parties  who  "acting  as  a 
committee  of  management  of  the  Italian 
Opera,"  made  a  contract  for  services  of  cer- 
tain artists,  in  which  they  undertook  to 
"bind  themselves"  to  carry  out  the  agree- 
ment, were  personally  liable  thereon.  The 
words  above  quoted  were  said  to  be  at  most 
descriptio  personarum,  not  importing  au- 
thority to  contract  for  any  other  person, 
and  not  implying  that  any  other  person 
would  be  bound  by  their  act.        R.  £.  H. 
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the  Little  Rock  Furniture  Manufacturing 
Company  subscribed  the  sum  of  $200,  and 
the  said  Jones  House  Furnishing  Company 
subscribed  the  sum  of  $100) ;  but  they  have 
failed  to  pay  their  subscriptions. 

It  was  further  alleged:  That  on  May  6, 
1911,  the  Confederate  Veterans'  Reunion  As- 
sociation was  incorporated  under  the  laws 
of  the  state  of  Arkansas  relating  to  cor- 
porations for  benevolent  purposes,  fair  as- 
sociations, et  cetera,  the  general  purpose 
of  which  was  to  arrange  and  prepare  to 
take  care  of  and  entertain  the  Confederate 
veterans  who  might  visit  the  reunion  in 
Little  Rock,  in  May,  1911,  and  to  apply  to 
that  purpose  all  funds  and  things  of  value 
collected  by  that  association,  and  to  do  and 
perform  all  other  acts  necessary  to  carry 
out  the  reunion  plans.  And  it  was  pro- 
vided that  no  member  of  said  association 
should  ever  be  liable  for  any  indebtedness 
of  said  association,  nor  upon  ai^y  obli- 
gation or  contract  of  said  association. 
That  this  association  handled  and  dis- 
bursed all  funds  raised  on  account  of  said 
reunion,  and  plaintiffs  received  from 
it  their  proper  pro  rata  share  of  all  its 
funds. 

There  appears  to  be  no  serious  conflict  in 
the  evidence.  AppelJ^nts  testified  they 
knew  nothing  of  the  incorporation  of  the 
Confederate  Veterans'  Reunion  Association, 
and  furnished  the  supplies  sued  for  under 
their  contract  hereinabove  set  out;  and  it 
appears  this  contract  was  made  before  the 
incorporation  of  this  association,  and  its 
existence  is  therefore  of  no  importance. 
Appellants  say  they  furnished  the  supplies 
on  the  faith  of  the  credit  of  the  executive 
committee;  but  there  is  no  evidence  that 
this  committee  was  so  advised,  until  after 
the  reunion  had  been  held,  and  the  sup- 
plies furnished. 

It  will  be  observed  that  the  proposition 
submitted  by  appellants  was  a  joint  one, 
and  the  account  was  kept  upon  the  books 
of  the  Little  Rock  Furniture  Manufactur- 
ing Company;  and  it  will  also  be  observed 
that  the  proposition  'was  addressed  to  the 
eating  and  lodging  committee,  and  it  was 
accepted  by  that  committee,  although  it 
was  indorsed  as  accepted  by  the  chairman 
and  secretary  of  the  executive  committee. 

Wide  publicity  was  given  to  the  reunion, 
and  a  very  large  number  of  people  were 
concerned  in  its  promotion.  A  committee 
solicited  funds  from  the  business  concerns, 
and  also  from  the  citizens  of  Little  Rock, 
and  a  number  of  other  towns  of  the  state 
raised  public  subscriptions,  and  these 
operations  extended  over  the  period  of 
time  covered  by  appellants'  contract.  Ap- 
pellants knew  the  money  to  defray  the  ex- 
penses of  the  reunion  was  being  thus 
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raised  by  popular  subscriptions,  and  each 
of  them  had  subscribed  for  that  purpose, 
and  one  .of  them  made  a  second  subscrip- 
tion to  this  fund,  and  the  manager  of  the 
appellant  Jones  House  Furnishing  Com- 
pany was  the  chairman  of  the  subcom- 
mittee, having  the  duty  of  securing  the 
necessary  halls.  Appellants'  proposition 
called  for  "an  ample  guaranty  to  be  given 
by  the  committee  that  all  payment  will  be 
made  according  to  the  above  conditions;" 
but  this  demand  was  not  insisted  upon,  al- 
though the  manager  of  one  of  the  corpo- 
rations testified  he  asked  the  executive 
committee  for  a  guaranty,  but  this  request 
was  never  complied  with.  The  Confederate 
Veterans'  Reunion  Association  disbursed 
all  its  funds,  and  there  was  found  to  be 
quite  a  deficit,  but  it  was  supposed  that 
$12,000  would  extinguish  this  deficit,  and 
the  quorum  court  of  Pulaski  cotmty  mad« 
an  appropriation  of  that  amount  for  that 
purpose;  but  it  was  found  that  this  ap- 
propriation paid  only  .825  per  cent  of  the 
balance  due  the  various  claimants,  and  the 
appropriation  was  prorated  on  that  basis. 
Appelianta  sued  for  the  balance  due  them, 
and  upon  a  trial  before  a  jury  a  verdict 
was  returned  in  favor  of  defendants  A 
number  of  cuestions .  were  raised  at  the 
trial  and  are  discussed  in  the  briefs,  which 
we  find  it  unnecessary  to  discuss  in  this 
opinion,  because  of  our  view  of  the  law 
applicable  to  the  facts  of  this  case. 

Messrs.  Jones  A  Danaher  and  E.  Tj. 
MoHaney,  for  appellants: 

Each  member  of  an  association  is  liable 
for  the  debts  thereof  incurred  during  his 
period  of  membership,  and  which  have  been 
necessarily  contracted  for  the  purpose  of 
carrying  out  the  objects  for  which  the  asso- 
ciation was  formed. 

4  Cyc.  311;  Lewis  v.  Tilton,  64  Iowa,  220, 
62  Am.  Rep.  436,  19  N.  W.  911;  Ash  v. 
Guie,  97  Pa.  493,  39  Am.  Rep.  818;  Freden- 
dall  V.  Taylor,  23  Wis.  538,  99  Am.  Dec. 
203,  26  Wis.  286;  Keller  v.  Tracy,  11  Iowa. 
530;  Drake  v.  Oskaloosa  Normal  School,  11 
Iowa,  54;  M'Cartee  v.  Chambers,  6  Wentl. 
649,  22  Am.  Dec.  556. 

Messrs.  Morris  M.  Cohn  and  liouis  M. 
Cohn  for  appellees. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  say  the  evidence  is  practical- 
ly undisputed,  and  that  a  verdict  should 
have  been  directed  in  their  favor.  That 
this  is  true,  because  appellees  were  mem- 
bers of  a  voluntary  association  and  acted 
within  the  scope  of  their  authority  in 
making  the  contract  sued  on,  and  that  they 
are  therefore  within  the  rule  of  law  that 
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''each  member  of  an  association  is  liable 
for  the  debts  thereof,  iucurred  during  his 
period  of  membership,  and  which  have  been 
necessarily  contracted  for  the  purpose  of 
-carrying  out  the  objects  for  which  the  as- 
sociation was  formed."  The  law  is  so 
stated  to  be  in  4  Cyc.  311.  Appellants  cite 
«nd  quote  freely  from  the  cases  of  Lewis 
V.  Tilton,  64  Iowa,  220,  52  Am.  Rep.  436, 
19  N.  W.  fill,  and  Fredendall  t.  Taylor, 
123  Wis,  538,  99  Am.  Dec.  £03. 

In  Lewis  v.  Tilton,  supra,  r  lease  had 
been  taken  by  the  executive  committee  of 
■a  temperance  club,  and  in  a  suit  for  the 
rent  it  was  there  said:  '^t  is  insisted 
that  the  lease  shows  that  credit  was  ex- 
tended to  the  club,  and  that  the  contract 
was  made  with  it;  that  the  principal  was 
named;  and  therefore  the  defendants  can- 
not be  made  individually  liable.  This  line 
of  argument  possibly  would  be  conclusive 
if  there  was  a  principal.  But  there  is 
none.  The  club  is  a  myth.  It  Las  no  legal 
existence,  and  never  had.  It  cannot  sue  or 
be  sued.  The  defendants  contracted  in  the 
name  of  a  supposed  principal;  that  is,  they 
elaim  there  was  a  principal  for  whom  they 
were  acting,  but  it  now  appears  that  there 
was  no  principal  known  to  the  lai^.  But, 
under  the  allegations  of  the  amended  peti- 
tion, it  should  be  assumed,  we  think,  that 
there  was,  as  a  matter  of  fact,  a  body  of 
men  associated  together  for  a  benevolent 
purpose,  who  had  assumed  the  name  above 
stated,  for  the  avowed  purpose,  by  their 
united  efforts,  of  suppressing  intemperance. 
There  is,  however,  some  doubt  in  our 
minds  whether  it  can  be  said  that  the 
plaintiff  extended  credit  to  an  organization 
that  had  no  legal  existence.  As  the  law 
does  not  recognize  such  an  organization, 
we  are  at  a  loss  to  know  how  or  why  it 
ean  be  said  as  a  matter  of  law  that  the 
plaintiff  contracted  with,  and  extended 
eredit  to,  a  mere  mjrth.  In  legal  parlance, 
the  organization  cannot  be  named.  It  has 
no  habitation  or  place  of  abode.  .  .  . 
But  it  is  said  these  defendants  did  not 
contract.  They  certainly  represented  that 
they  had  a  principal,  for  whom  they  had 
authority  to  contract.  They,  for  or  on  be- 
half of  an  alleged  principal,  contracted 
that  such  principal  would  do  and  perform 
certain  things.  As  we  have  said,  there  is 
no  principal,  and  it  seems  to  us  that  the 
defendants  should  be  held  liable,  and  that 
it  is  immaterial  whether  they  be  so  held 
because  thev  held  themselves  out  as 
agents  for  a  principal  that  had  no  exist- 
ence, or  on  the  ground  that  they  must, 
under  the  contract,  be  regarded  as  princi- 
pals, for  the  simple  reason  that  there  is 
no  other  principal  in  existence."  But  the 
force  of  this  opinion  as  an  auth^^rity  in  the 
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instant  case  is  lost  when  the  following 
language  from  that  case  is  quoted:  "It  is 
also  insisted  that  a  fund  was  provided  for 
the  payments  of  debts,  and  hence  it  must 
be  presumed  that  the  plaintiff  contracted 
in  reliance  upon  such  fund,  and  therefore 
the  defendants  cannot  be  made  individual- 
ly liable.  What  the  fact  may  be  we  are 
not  advised,  but  certainly  this  does  not  ap- 
pear on  the  face  of  the  petition,  and  we 
have  looked  into  the  lease,  and  there  is  no 
provision  in  it  from  which  such  an  infer- 
ence can  be  drawn." 

In  the  case  of  Fredendall  t.  Taylor, 
supra,  it  was  decided  that  "a  committee 
appointed  by  an  unincorporated  associa- 
tion to  make  arrangements  for  a  public  ex- 
hibition are  individually  liable  for  work 
necessary  for  the  occasion,  which  a  sub- 
committee of  their  number  procured  to  be 
done,  although  in  making  the  contract  the 
subcommittee  assumed  to  act  as  officers 
of  the  association."  But  that  case  was  ap- 
pealed from  a  judgment  returned  in  favor 
of  defendants  by  direction  of  the  trial 
court,  and  in  discussing  the  facts  of  that 
case  the  court  said:  "It  is  not  to  be  pre- 
sumed in  this  case  that  the  plaintiff  con- 
tracted upon  the  credit  of  the  association. 
And  there  is  proof  tending  to  show  that, 
although  he  fully  understood  that  the 
committee  was  acting  for  the  association, 
yet  he  relied  on  the  personal  liability  of 
the  committee."  The  cause  was  remanded 
for  a  new  trial,  and  at  this  trial  the  court 
charged  the  jury  as  follows:  "If  the  plain- 
tiff entered  into  this  contract  and  per- 
formed this  work,  believing  that  Spencer 
was  acting  in  that  behalf  for  a  committee 
of  the  State  Fireman's  Association,  con- 
sisting of  all  the  defendants,  and  if  the 
plaintiff  relied  for  payment  upon  the 
personal  responsibility  of  the  defendants, 
whom  he  believed  constituted  such  com- 
mittee, then  if  either  Leitch,  Elreiss,  or 
Taylor,  with  full  knowledge  that  Spencer 
had  assumed  to  act  for  such  committee, 
that  the  plaintiff  contracted  upon  the  faith 
of  the  personal  responsibility  of  the  al- 
leged members  thereof,  and  that  the  work 
had  not  been  paid  for,  assured  the  plaintiff 
that  he  should  be  paid  for  his  work,  made 
no  objection  to  the  manner  in  which  the 
contract  had  been  made,  and  participated 
in  using  the  reservoir,  such  acts,  with 
knowledge  of  the  facts  aforesaid,  are  a 
ratification  of  the  contract,  and  render  the 
defendants  thus  ratifying  it  liable  there- 
upon; and  this  although  no  such  com- 
mittee or  subcommittee  were  in  fact  ap- 
pointed, and  although  the  contract  was 
made  without  the  advice,  consent,  or  ap- 
proval of  the  defendants  so  ratifying  it, 
and,    further,    although   the   reservoir   was 
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unnecessary  for  the  purpose  of  the  tourna- 
ment." This  instruction  was  approved  as 
a  correct  declaration  of  the  law,  and  the 
court,  in  approving  it,  said:  "As  the  de- 
fendants had  no  principal,  no  legal  associa- 
tion or  body  which  they  could  represent, 
act  for,  or  bind,  they  must  be  held,  in  all 
the  transactions,  to  have  represented,  acted 
for,  and  bound  only  themselves,  in  the 
same  manner  and  to  the  samo  extent  as  if 
there  had  been  no  assumed  authority  to  act 
for  the  State  Fireman's  Association." 
Fredendall  v.  Taylor,  26  Wis.  286. 

In  the  case  of  Heath  v.  Goslin,  80  Mo. 
310,  50  Am.  Rep.  505,  it  was  said:  "It  is 
well  settled  that  although  a  party  may  be 
a  mere  agent,  and  known  to  be  such,  yet 
if  he  contracts  in  his  own  name,  or  in  his 
name  as  agent  when  his  principal  is  in- 
capable of  contracting,  or  is  irresponsible, 
the  law  presumes  he  intended  to  bind  him- 
self. Story,  Agency,  §§  281,  282."  And  in 
that  case  a  number  of  authorities,  both 
English  and  American,  were  reviewed,  and 
the  regents  of  the  school  in  which  the 
plaintiff  had  taught  were  held  liable  for 
the  teacher's  salary,  but  the  court  there 
said:  "Had  the  people  subscribed  a  certain 
sum  to  promote  the  project,  to  be  paid 
annually,  or  otherwise,  and  the  defendants 
had  engage!  the  plaintiff  with  the  under- 
standing that  they  were  the  mere  agents 
of  this  public  body  to  disburse  the  fund 
subscribed,  she  could  not  have  held  them 
personally  bound.     Story,  Agency,  287." 

Other  cases  which  discuss  and  illustrate 
the  principles  here  involved  are  Davison  v. 
Holden,  55  Conn.  103,  3  Am.  St.  Rep.  40, 
10  Atl.  515;  Bennett  v.  Lathrop,  71  Conn. 
613,  71  Am.  St.  Rep.  222,  42  Atl.  634; 
I-Awler  v.  Murphy,  58  Conn.  294,  8  L.R.A. 
.113,  20  Atl.  457;  and  other  cases  cited  in 
notes  61,  62,  and  63,  4  Cyc.  311. 

In  the  recent  case  of  Beldiug  v.  Vaughan, 
108  Ark.  69,  157  S.  W.  400,  the  plaintiffs 
and  defendant  were  jointly  interested  in 
forming  a  corporation,  and  defendant 
signed  an  agreement  for  the  lease  of  a 
machine  from  the  plaintiffs,  when  the 
corporation  was  formed,  and  agreed  to  pay 
a  definite  sum  of  money  therefor,  at  a 
fixed  time,  but  the  corporation  was  never 
organized.  Suit  was  brought  upon  the 
theory  that  defendant  had  contracted  in 
the  name  of  a  nonexistent  principal,  and 
the  court  there  said:  "Appellants  invoke 
the  familiar  rules  that  one  becomes  person- 
ally liable  who  acts  as  agent  for  an  undis- 
closed principal,  or  who  assumes  to  act  for 
a  principal  who  does  not  exist;  but  neither 
of  those  rules  are  applicable  to  the  facts 
of  the  case,  for  appellee  did  not  act  for 
an  undisclosed  principal,  nor  did  he  as- 
sume to  act  for  a  principal  who  did  not 
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exist.  His  undertaking  was  to  act  for  the 
principal  (the  proposed  corporation)  when 
it  came  into  existence,  and  not  before. 
Therefore  he  is  not  liable  personally. 
Hersey  v.  Tully,  8  Colo.  App.  110,  44  Pac. 
854.  If  the  corporation  had  in  fact  been 
organized  pursuant  to  the  terms  o*  the 
subscription  contract,  then  the  obligation 
of  appellee  would  have  been  complete,  for 
he  undertook  to  pay  as  tlic  agent  of  the 
corporation  when  organized,  and  if,  upon 
the  occurrence  of  that  event,  authority 
from  the  corporation  had  been  withheld, 
then  his  personal  obligation  and  liability 
would  have  attached,  for  his  undertaking- 
was,  as  before  stated,  to  pay  as  agent  of 
the  corporation  as  soon  as  it  was  organ- 
ized. That  would  have  constituted  a  case 
of  one  who  had  impliedly  contracted  that 
he  had  authority,  in  the  contingency 
named,  to  act  for  the  corporation,  and  the 
obligation  would  have  rested  on  him  to- 
make  good  the  contract  if  the  actual  au- 
thority had  been  withheld.  It  is  also- 
argued  that  appellee  is  liable  as  a  pro- 
moter of  the  proposed  corporation,  who  in- 
duced a  third  party  to  extend  credit,  and 
is  personally  liable.  The  rule  upon  which 
liability  in  that  case  rests  is  however, 
limited  to  dealings  with  strangers  who  act 
in  expectation  of  payment  from  the  pro- 
spective corporation.  2  Cook,  Corp.  §  705. 
The  rule  does  not  apply  in  this  case,  for 
the  reason  that  appellants  became  equally 
interested  with  appellee  in  the  promotion 
of  the  affairs  of  the  proposed  corporation, 
and  there  is  no  reeason  why  cither  one 
should  be  liable  to  the  other  except  under 
the  strict  letter  of  the  contract.  If  ap- 
pellee had  induced  appellants  to  accept  an 
unconditional  obligation  of  the  proposed 
corporations,  then  there  would  be  reason 
for  holding  him  personally  liable  as  a  pro- 
moter of  the  corporation;  but  that  Ij  not 
the  case  here,  for,  as  before  stated,  the 
parties  were  jointly  interested  in  the  enter- 
prise, and  by  the  terms  of  the  contract  it- 
self the  obligation  to  pay  was  based  on  the 
condition  that  the  corporation  should 
thereafter  be  organized.  The  rule  with 
reference  to  liability  on  that  score  is  stated 
by  the  author  of  a  recent  text-book  as  fol- 
lows: 'Promoters  are  merely  persons  who, 
for  purposes  of  their  own,  brin^  about  the 
formation  of  the  corporation.  In  assum- 
ing to  make  contracts  in  its  name  or  be- 
half before  it  comes  into  existence,  they 
do  not  stand  in  the  relation  of  agency,  and 
they  represent  only  themselves,  inasmuch 
as  a  nonexisting  body  cannot  have  agents.' 
Alger,  Promoters  and  Promotion  of  Corp. 
p.  199.  Stress  is  laid  upon  the  language 
of  the  contract  stating  the  promise  to  pay 
on   a   definite   date,   'or   upon    the    organi- 
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nation  of  the  corporation/  as  characterizing 
the  obligation  as  an  absolute  one  to  pay  on 
the  date  named,  whether  the  organization 
was  completed  or  not.  Authorities  are  cited 
in  suits  based  upon  promissory  notes,  where 
«imilar  obligations  are  conatrued  to 
amount  to  an  absolute  one  to  pay  on  the 
date  named,  or  earlier  upon  the  happening 
•of  a  certain  contingency.  Ordinarily  that 
is  the  proper  interpretation  of  a  written 
obligation  for  the  payment  of  money;  but 
when  this  contract  is  read  as  a  whole,  and 
in  the  light  of  the  attending  circumstances, 
it  is  manifest,  as  we  have  already  shown, 
that  it  was  not  intended  as  an  absolute  and 
unconditional  obligation  to  pay,  but  was 
merely  an  obligation  to  pay  upon  the 
organization  of  the  corporation,  which  the 
parties  to  this  contract  were  jointly  inter- 
ested in  organizing." 

Where  one  assumes  to  act  as  agent  for 
another,  he  impliedly  represents  that  his 
principal  has  existence,  and  that  h*  has 
authority  to  act  for  him,  and,  if  either  of 
these  things  be  false,  the  agent  becomes 
personally  liable.  But  "when  the  agent 
makes  full  disclosure  of  the  facts  consti- 
tuting his  authority,  as  where  he  shows  to 
the  other  party  the  power  of  attorney,  or 
letter  of  instructions  under  which  he  acts, 
the  question  of  his  authority  becomes  a 
mere  question  of  construction  or  of  law, 
and  no  warranty  of  the  sufficiency  of  the 
authority  can  be  implied."  Tiffany,  Agency, 
§  92;  McReavy  ▼.  Kshelman,  4  Wash.  757, 
31  Pac.  36;  Jefts  v.  York,  10  Cush.  392. 

Appellants  contracted  for  the  sale  of  tlieir 
supplies  with  full  knowledge  of  all  the 
facts  in  regard  to  the  connection  of  appel- 
lees with  the  reunion.  These  gentlemen 
were  selected  to  serve  upon  the  executive 
committee  because  of  their  executive 
capacity  and  public  spirit,  and  all  persons 
who  dealt  with  them  knew  the  only  source 
of  their  revenue;  appellants  had  this  knowl- 
edge, for  they  were  contributors  to  this 
public  subscription;  and  all  other  credit- 
ors must  also  have  had  this  knowledge,  for 
none  of  them  have  brought  suit  for  the 
balances  due  them. 

.  Facts  such  as  we  have  stated  were  evi- 
dently in  mind  of  the  author  when,  §  287  of 
fitory  on  Agency  was  written.  That  sec- 
tion reads  as  follows:  "^t  although  it  is 
thus  true  that  persons  contracting  as 
agents  are  ordinarily  held  personally  re- 
sponsible, where  there  is  no  other  responsi- 
ble principal  to  whom  resort  can  be  had, 
yet  the  doctrine  is  not  without  some 
qualifications  and  exceptions,  as,  indeed, 
the  words  'ordinarily  held'  would  lead  one 
naturally  to  infer.  For,  independent  of  the 
cases  already  suggested,  where  the  contract 
is  or  may  be  treated  as  a  nullity,  on  ac- 
51  L.R.A.(N.S.) 


count  of  Hi  inlierent  i-ifirmity  or  defec- 
tive mode  of  execution,  other  cases  may 
exist,  in  which  it  is  well  known  to  both  of 
the  contracting  parties  that  there  exists  no 
authority  in  the  agent  to  bind  other  per- 
sons for  whom  he  is  acting,  or  that  there  is 
no  other  responsible  principal;  and  yet  the 
other  contracting  party  may  be  content  to 
deal  with  the  agent,  not  upon  his  personal 
credit  or  personal  responsibility,  but  in 
the  perfect  faith  and  confidence  that  such 
contracting  party  will  be  repaid  and 
Indemnified  by  the  persons  who  feel  the  same 
interest  in  the  subject-matter  of  the  con- 
tract, even  though  there  may  be  no  legal 
obligation  in  the  case.  Thus,  for  example, 
if  private  persons  should  subscribe,  a 
sum  towards  some  charitable  object,  and 
should  request  an  agent  to  employ  trades- 
men and  others  to  supply  materials  to 
carry  it  into  effect,  and  it  should  be  dis- 
tinctly made  known  by  the  agent  that  the 
tradesmen  and  others  were  not  to  look  to 
him,  or  to  the  subscribers  personally,  for 
payment,  but  that  they  must  solely  depend 
upon  the  success  of  the  charitabb  subscrip- 
tion and  the  state  of  the  funds,  and  the 
supplies  should  be  furnished  with  this 
clear  understanding,  there  could  be  no 
doubt  that  neither  the  subscribers  (at 
least,  beyond  their  subscriptions)  nor  the 
agent  would  be  personally  responsible. 
Such  occurrences  often  take  place  in  cases 
of  voluntary  charitable  societies,  and 
especially  in  cases  of  such  charities,  con- 
ducted by  females,  some  of  whom  are  mar- 
ried and  some  unmarried,  where  the  trades- 
men who  furnish  supplies  are  understood 
to  trust  entirely  to  the  state  of  the  funds, 
and  to  rely  for  reimbursement  solely  upon 
the  funds,  which  may,  from  time  to  time, 
be  obtained  from  charitable  and  beneficent 
persons.  For  it  has  been  well  remarked 
that  few  persons  would  be  willing  to  be- 
come members  of  committees  of  Bible  so- 
cieties, and  other  voluntary  religious  and 
eleemosynary  institutions,  if  they  were 
held  to  be  personally  bound  .  .  .  for 
.  .  .  articles  furnished  in  furtherance 
of  such  meritorious  objects.  .  .  .  Simi- 
lar transactions  may  take  place  in  relation 
to  agents,  acting  for  the  public  at  large,  or 
for  particular  public  bodies,  in  cases 
avowedly  beyond  the  scope  of  their  au- 
thority, and  yet  for  the  benefit  of  the 
public  at  large,  or  for  particular  public 
bodies,  where  the  other  contracting  party 
may  rely  solely  upon  the  public  liberality 
and  sense  of  justice  to  award  him  a  suit- 
able compensation,  without  in  any  manner 
giving  credit  to  the  agents  or  looking  to 
them  for  compensation." 

And  the  same  learned  author,  after  dis- 
cussing fully  the  liabilities  of    agents    to 
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third  persona,  said:  "The  truth,  however, 
is  that  the  same  general  principle  prevails 
in  all  these  cases,  notwithstanding  their  ap- 
parent diversity  of  *orm  and  decision. 
They  are  all  answered  by  the  same  general 
inquiry.  To  whom  is  the  credit  knowingly 
given,  according  to  the  understanding  of 
both  parties?  This  inquiry  is  sometimes  a 
matter  of  fact,  as  where  the  contract  is 
verbal  and  unwritten,  and  sometimes  a 
matter  of  law,  as  where  it  depends  upon 
the  true  construction  of  the  terms  of  a 
particular  written  instrument.  The  law  in 
all  tliese  cases  pronounces  the  same  de- 
cision that  he  to  whom  the  credit  is  know- 
ingly and  exclusively  given  is  the  proper 
person  who  incurs  liability,  whether  he  be 
the  principal  or  the  agent."  Story,  Agency, 
§  288. 

Under  this  test  we  think  appellees  are 
not  liable.  There  is  nothing  in  the  proof, 
as  we  understand  it,  which  would  have 
given  appellants  any  reasonable  right  to 
expect  appellees  to  assume  any  personal 
liability  to  them,  or  to  anyone  else.  Ignor- 
ing the  fact  that  the  Confederate  Veteran 
Reunion  Association  was  incorporated  and 
took  charge  of  all  the  funds,  the  appellees 
were  acting  in  a  capacity  known  to  all 
persons  who  dealt  with  them,  and  were 
chargeable  with  no  higher  duty  to  any 
creditor  than  to  see  that  the  funds  were 
honestly  accounted  for  and  equitably  dis- 
bursed. This  they  have  done,  and  the  judg- 
ment of  the  court  below  in  their  favor  will 
be  aflSrmed. 


COLORADO  supreme:  court. 

EDWARD  E.  WEAVER,  Plff.  in  Err., 

V. 

NEW     JERSEY     FIDELITY     &    PLATE 
GLASS  INSURANCE  COMPANY. 

(—  Colo.  — ,  136  Pac.  1180.) 

Insurance  —  subrogation  —  settlement 
virlth  person  causing  loss. 

An  insurer  who  undertakes  to  indemnify 
the  assured,  with  full  knowledge  of  an  ante- 
cedent settlement  between  him  and  the  party 
causing  the  injury,  does  so  at  its  peril,  is 
a  mere  volunteer,  and  cannot  recover  of  th«? 
assured  under  the  subrogation  clause  of  tlie 
contract. 

(December  1,   1913.) 

Note.  —  As  to  right  of  insurer  which  has 
paid  the  loss  as  against  insured  who  has  re- 
covered against  or  settled  with  third  per- 
sons responsible  for  the  loss,  see  note  to 
Shawnee  F.  Ins.  Co.  v.  Cosgrove,  41  L.RJk. 
(N.S.)  719. 
61  L.R.A.(N.S.) 


ERROR  to  the  District  Court  for  the  City 
and  County  of  Denver  to  review  a 
judgment  in  plaintiff's  favor  in  an  action 
to  recover  under  a  subrogation  clause  in  a 
contract  of  insurance  money  which  plain- 
tiff had  paid  to  defendant  on  account  of  a 
loss  alleged  to  have  been  covered  by  the 
policy.  •Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Garwood  St  Garwood  and 
Jacob  V.  Schaetzel  for  plaintiff  in  error. 

Mr.  William  J.  Miles  for  defendant  in 
error. 

Bailey,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  below,  an  insurance  company, 
brought  suit  'against  the  defendant  in  the 
district  court,  alleging,  in  substance,  that 
on  or  about  June  4,  1009,  it  delivered  to  the 
defendant,  for  certain  considerations  there- 
in mentioned,  an  insurance  policy  covering 
loss  from  breakage  of  certain  glass  in  a 
building  owned  by  him,  situate  at  number 
1421  Arapahoe  street,  Denver;  that  aside 
from  $0  paid  as  premium  thereon,  there 
was  a  further  consideration  contained  there- 
in of  subrogation  on  demand  of  all  rights- 
and  equities  of  the  assured  against  any 
party  or  parties  causing  or  liable  for  any 
damage  or  loss  covered  by  the  policy;  that 
thereafter,  while  the  policy  was  in  full  force 
and  effect,  a  third  party  made  an  excavation 
on  a  lot  immediately  adjoining  defendant's 
lot  and  building,  causing  his  building  to 
collapse,  thereby  breaking  and  destroying, 
among  other  things,  the  glass  insured  by 
the  policy;  that  defendant  made  claim 
against  the  wrongdoer,  in  pursuance  of 
which  it  paid  him  $1,000,  whicli  he  accept- 
ed in  full  satisfaction  of  all  damage  to  his 
property,  and  made  and  delivered  to  the 
wrongdoer  a  complete  release  in  writing; 
that  plaintiff  made  good  the  loss  and  dam- 
age by  replacing  the  glass  destroyed,  ac- 
cording to  tlic  term  of  its  contract,  at  a 
cost  to  itself  of  $143.15;  that  it  made  de- 
mand of  defendant  for  that  much  of  the 
money  so  received  from  the  wrongdoer, 
which  he  refused  to  pay,  wherefore  it  prays 
judgment  for  that  amount,  with  inUTcttt.  A 
demurrer  was  interposed  and  ovorvulftl. 
Defendant  answering  admitted  the  contract 
and  settlement  as  alleged,  but  set  up  as  now 
matter  that  the  actual  damage  to  his  prop- 
erty was  in  excess  of  $5,000,  and  that  the 
$1,000  was  accepted  from  the  wrongdoer  to 
avoid  litigation,  and  did  not  include  the 
glass  covered  by  the  policy;  that  plaintiff, 
fully  advised  of  the  settlement  and  release 
between  himself  and  the  wrongdoer,  vol- 
untarily replaced  the  glass  destroyed;  that 
plaintiff  did  not  make  demand  for  a-  subro- 
gation until  about  eighteen  months  after 
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the  damage  occurred,  having  knowledge  of 
the  antc>cedent  settlement,  whereupon  a  sub- 
rogation receipt  was  assigned  and  delivered 
to  it.  On  motion,  judgment  was  entered  on 
the  pleadings,  against  defendant  in  the  sum 
of  $153.25.  The  only  evidence  submitted 
was  proof  of  corporate  capacity,  to  which 
no  objection  was  made.  A  motion  for  new 
trial  was  overruled.  Defendant  brings  the 
cause  here  on  error. 

Did  the  court  below  commit  error  in 
granting  the  motion  fir  judgment  on  the 
pleadings?  The  answer  avers  that  the 
plaintiff  company,  in  replacing  the  glass, 
did  so  with  full  knowledge  of  the  anteced- 
ent settlement  between  defendant  and  his 
tort  feasor.  This  averment  was  not  denied. 
The  law  applicable  to  these  facts  is  clear. 
The  company's  capacity  under  its  contract 
was  simply  to  indemnify  for  loss  covered 
by  it.  As  a  general  rul^  recovery  by  the 
insured  from  the  third  party  releases  the 
insurer  from  liability.  19  Cyc.  883-894.  In 
DiUing  V.  Draemel,  16  Daly,  104,  9  N.  Y. 
Supp.  497,  involving  a  similar  state  of  facts, 
this  was  said: 

"It  is  well  settled  that,  if  a  loss  under 
a  policy  of  insurance  is  occasioned  by  the 
wrongful  act  of  a  third  party,  the  insurer 
occupies  the  position  of  a  mere  surety,  and 
the  wrongdoer  that  of  a  principal  debtor; 
and  all  the  incidents  of  suretyship  attach 
to  the  position  of  the  underwriter  in  such  a 
ease,  including  the  right  of  subrogation. 
.  .  .  The  «ame  principle  is  applicable  to 
a  contract  of  insurance  if  the  surety  de- 
stroys the  remedy  of  subrogation,  and  re- 
lieves the  assurer  to  the  full  extent  to  which 
the  wrongdoer  could  have  been  made  liable 
for  the  loss." 

And  Packham  v.  German  F.  Ins.  Co.  91 
Md.  516,  50  L.R.A.  828,  80  Am.  St.  Rep. 
461,  46  Atl.  1066,  approving  Dilling  v. 
Draemel,  supra,  held  that  vhere  could  be 
no  recovery  on  an  insurance  policy  where 
the  assur^  had  been  indemnified  by  the 
person  causing  the  injury,  since  by  settling 
with  the  tort  feasor  the  insurer's  right  of 
subrogation  was  destroyed. 

"The  liability  of  the  wrongdoer  is,  in 
legal  effect,  first  and  principal,  and  that 
of  the  insurer  secondarv,  not  in  order  of 
time,  but  in  order  of  ultimate  liability." 
May,  Ins.  §  454. 

Under  the  authorities,  and  in  the  light 
of  reason,  an  insurer  who  undertakes  to  in- 
demnify the  assured,  with  full  knowledge 
of  an  antecedent  settlement  between  him 
and  the  party  causing  the  injury,  does  so  at 
its  peril,  is  a  mere  volunteer,  and  cannot 
recover  of  the  insured  under  the  subroga- 
tion clause  of  the  contract,  because  the 
right  to  subrogation,  under  such  circum- 
stances, has  been  destroyed. 
61  L.R.A.(N.S.) 


The  complaint  stated  a  cause  of  action, 
but  a  good  defense  was  tendered  when  the 
answer  alleged  knowledge  before  indemnify- 
ing defendant,  on  the  part  of  plaintiff,  of 
the  former's  settlement  with  the  wrongdoer,, 
and  since  there  was  no  issue  on  this  al- 
leged fact,  the  court  erred  in  rendering  judg- 
ment for  plaintiff  on  the  pleadings.  It  must 
be  reversed  and  the  cause  remanded,  with 
leave  to  plaintiff  to  reply  to  the  answer,  if 
he  shall  be  so  advised. 

Judgment  reversed  rnd  cause  remanded. 

Musser,  Ch.  J.,  and  White,  J.,  concur. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

ALEXANDER  CRISTILLY,  Admr.,  Appt,. 

V. 

CHARLES  H.  WARNER. 

(87  Conn.  461,  88  Atl.  711.) 

Conflict  of  laws  —  enforcement  of  for- 
eign statute  —  penalty  for  death. 

1.  The  courts  of  one  state  in  which  the 
penalization  of  negligence  resulting  in  death 
is  against  public  policy  will  not  enforce  a 
statute  of  another  state  giving  a  cause  of 
action  in  tort  for  negligently  killing  a  per- 
son the  damages  in  which  are  to  be  assessed 
according  to  the  degree  of  culpability,  which, 
statute  is  construed  in  the  state  of  its  origin 
as  penal  in  its  nature. 

Same  —  limitation    period  —  wrongful 
death. 

2.  The  limitation  period  provided  by  a 
statute  giving  a  right  of  action  for  negli- 
gent death  governs  actions  brought  in  other 
states. 

(Beach,  J.,  dissents.) 

(October  30,  1913.) 

Note.  —  For  jurisdiction  of  action  for  death 
under  statute  of  another  state  as  affected 
by  penal  remedial  character  of  the  statute, 
or  differences  between  the  lex  loci  delicti 
and  lex  fori  as  to  the  character  of  damages, 
see  notes  to  Boston  &  M.  R.  Co.  v.  Hurd, 
66  L,R.A.  193,  20.5,  206,  209,  2l6,  and  Roch- 
ester V.  Wells,  F.  &  Co.  Exp.  40  L.R.A. 
(N.S.)  1005,  and  see  also  later  case,  Strait 
V.  Yazoo  &  M.  Valley  R.  Co.  49  L.R.A. 
(N.S.)  1068.  The  criterion  of  penal  stat- 
utes within  the  rule  that  such  statutes  will 
not  be  enforced  outside  of  the  jurisdiction 
in  which  they  are  enacted  is  also  discussed 
in  Great  Western  Machinery  Co.  v.  Smith, 
41  L.R.A.(N.S.)  379,  and  note  thereto;  the 
specific  subject  there  involved  being  the  ex- 
traterritorial enforcement  of  the  statutory 
liabilities  of  directors  of  corporations. 

The  law  governing  limitation  whore  an 
action  is  brought  in  one  state  upon  a  cause 
of  action  by  a  statute  of  another  is  treated 
in  the  note  to  Louisville  &  N.  R.  Co.  v. 
Burkhart,  40  L,R.A.(N.S.)  687. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  P.  Guilfoile  and  Clay- 
ton li.  Klein,  for  appellant: 

The  Massachusetts  statute  is  remedial 
rather  than  penal. 

Boston  &  M.  R.  Co.  v.  Hurd,  66  L.R.A. 
193,  47  C.  C.  A.  615,  108  Fed.  116;  Com. 
V.  Boston  &  A.  R.  Co.  121  Mass.  36;  Com. 
v.  Boston  &  L.  R.  Corp.  134  Mass.  211; 
Rochester  v.  Wells,  F.  &  Co.  Exp.  87  Kan. 
]64,  40  L.R^.(N.S.)  1095,  123  Pac.  729; 
Brooks  y.  Fitchburg  &  L.  Street  R.  Co. 
200  Mass.  18,  86  N.  £.  289;  Grella  t.  Lewis 
Wharf  Co.  211  Mass.  69,  97  N.  E.  745, 
Ann.  Cas.  19]  3A,  1136;  13  Cyc.  312;  Beach 
y.  Bay  State  S.  B.  Co.  30  Barb.  433;  Lamp- 
hoar  V.  Buckingham,  33  Conn.  f^37;  Whit- 
low V.  Nashville,  C.  &  St.  L.  R.  Co.  114 
Tenn.  344,  68  L.R.A.  503,  84  S.  W.  618; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Taber, 
168  Ind.  419,  77  N.  E.  740,  11  Ann.  Cas. 
808. 

Messrs.  John  F.  McDonough  and  Wil- 
liam C  Thorns,  for  appellee: 

A  foreign  administrator  cannot  bring  this 
suit  in  this  state. 

Hartford  &  N.  H.  R.  Co.  v.  Andrews,  36 
Conn.  213;  Connor  v.  New  York,  N.  H.  & 
H.  R.  Co.  28  R.  I.  560,  18  L.R.A.(N.S.) 
1256,  68  Atl.  481,  13  Ann.  Cas.  1033;  Upton 
v.  Hubbard,  28  Conn.  274,  73  Am.  Dec.  670. 

Tlie  rights  accruing  to  the  plaintiff  are 
such  rights  as  arise  under  the  laws  of  Mass- 
achusetts, and  such  is  the  claim  under  the 
amended  complaint. 

Connor  v.  New  York,  N.  H.  &  H.  R.  Co. 
supra;  Boston  &  M.  R.  Co.  v.  Hurd,  66 
L.R.A.  210,  47  C.  C.  A.  615,  108  Fed.  116; 
Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S. 
126,  48  L.  ed.  902,  24  Sup.  Ct.  Rep.  681; 
Raisor  v.  Chicago  •&  A.  R.  Co.  215  III.  47, 
106  Am.  St.  Rep.  153,  74  N.  E.  69,  2  Ann. 
Cas.  802. 

A  law  assessing  damages  to  the  plain- 
tiff, not  according  to  his  injuries,  but  ac- 
cording to  the  guilt  of  the  defendant,  must 
necessarily  be  a  penal  one. 

Littlejohn  v.  Fitchburg  R.  Co.  148  Mass. 
482,  2  L.R.i!.  602,  20  N.  E.  103;  Doyle  v. 
Fitchburg  R.  Co.  162  Mass.  66,  25  L.R.A. 
157,  44  Am.  St.  Rep.  335,  37  N.  E.  770; 
Adams  v.  Fitchburg  R.  Co.  67  Vt.  76,  48 
Am.  St.  Rep.  800,  30  Atl.  687;  O'Reilly  v. 
Now  York  &  N.  E.  R.  Co.  16  R.  I.  388,  5 
L.R.A.  364,  6  L.R.A.  719,  17  Atl.  171,  900, 
19  Atl.  244;  Shearm.  &  Redf.  Neg.  6th  ed. 
§  132. 
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"Whoeler,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  states  that  the  defendant 
was  operating  his  automobile  in  a  negli- 
gent manner  upon  a  street  in  a  thickly 
settled  part  of  Springfield,  Massachusetts, 
at  an  unreasonable  speed,  and  contrary  to 
the  ordinances  of  said  city  and  the  laws  of 
the  commonwealth;  that  without  warning, 
although  notified  of  the  danger  to  the  plain- 
tiff's intestate, — ^a  five-year  old  child, — and 
without  reducing  the  speed  o^  his  automo- 
bile, or  attempting  to  avoid  a  collision  with 
the  child,  because  of  his  reckless  and  negli- 
gent operation,  he  ran  his  automobile  upon 
the  child,  who  in  the  exercise  of  due  care 
was  then  crossing  the  street,  and  caused  her 
the  injuries  from  which  she  chortly  died. 
The  complaint  further  states  that  at  the 
time  of  the  collision  the  law  of  Massa- 
chusetts was,  and  still  is:  "If  a  person  or 
corporation  by  his  or  its  negligence,  or  by 
the  negligence  of  his  or  its  agents  or  serv.- 
ants  while  engaged  in  his  or  its  business, 
causes  the  death  of  a  person  who  is  in 
the  exercise  of  due  care  and  not  in  his  or 
its  employment  or  service,  he  or  it  shall  be 
liable  in  damages  in  the  sum  of  not  less 
than  $500  nor  more  than  $10,000,  to  be 
assessed  with  reference  to  the  degree  of  his 
or  its  culpability  or  of  that  of  his  or  its 
agents  or  servants,  to  be  recovered  in  an 
action  of  tort,  commenced  within  two  years 
after  the  injury  which  caused  the  death,  by 
the  executor  or  administrator  of  the  de- 
ceased, one  half  thereof  to  the  use  of  the 
widow,  and  one  half  to  the  use  of  the 
children  of  the  deceased;  or,  if  there  are 
no  children,  the  whole  to  the  use  of  the 
widow;  or,  if  there  is  no  widow,  the  whole 
to  the  use  of  the  next  of  kin."  Section  2, 
chapter  171,  Revised  Laws  of  Massachusetts, 
as  amended  by  chapter  375,  Acts  and  Re- 
solves Mass.,  1907.  The  action  is  thus 
based  upon  this  statute.  The  demurrer  to 
the  complaint  rests  upon  three  grounds: 
(1)  That  the  statute  is  a  penal  one;  (2) 
that  it  is  contrary  to  the  public  policy  of 
Connecticut;  and  (3)  that  the  action  was 
not  brought  by  an  administrator  duly  quali- 
fied in  Connecticut  within  one  year  from  the 
date  of  accident.  The  trial  court  sustained 
the  demurrer  upon  ground  1. 

It  is  a  general  principle  of  our  law  that 
the  plaintiff  has  the  right  to  enforce  in  our 
courts  any  legal  right  of  action  which  he 
may  have,  whether  it  arise  under  our  own 
law  or  of  that  of  another  jurisdiction.  Van- 
buskirk  v.  Hartford  F.  Ins.  Co.  14  Conn. 
583. 

There  are  certain  recognized  exceptions 
to  this  general  rule.  We  do  not  enforce 
foreign  statutes  which  are  penal,  or  rights 
arising  thereunder. 
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Nor  do  we  enforce  the  law  of  another 
jurisdiction,  nor  rights  arising  thereunder, 
which  we  conceive  "to  be  injurious  to  our 
public  rights,"  or  to  the  ^'interests  of  our 
citizens,"  nor  those  which  "offend  our 
morals  or  contravene  our  [public]  policy  or 
violate  our  positive  laws."  Vanbuskirk  t. 
Hartford  F.  Ins.  Co.  14  Conn.  583,  592. 

In  construing  a  foreign  statute  we  ac- 
cept the  construction  of  the  statute  adopted 
by  the  highest  tribunal  of  the  jurisdiction 
of  the  state.    Crum  v.  Bliss,  47  Conn.  592, 
599. 

No  action  lay  under  the  common  law 
of  Massachusetts  to  recover  damages  for 
death  through  negligence.  Carey  v.  Berk- 
shire R.  Co.  1  Cush.  475,  48  Am.  Dec.  616. 
By  statute  (Stat.  1840,  chap.  80)  a  remedy 
was  provided  against  a  carrier  of  passen- 
gers, for  the  death  of  a  passenger  through 
its  negligence,  by  indictment  and  fine  with- 
in certain  limits,  'to  be  greater  or  smaller 
According  to  the  degree  of  culpability  at- 
tached to  the  defendant,  and  not  to  the 
loss  suffered.  The  fine  was  distributed  to 
the  widow  and  heirs.  This  statute  has  al- 
ways been  held  in  Massachusetts  a  penal 
one. 

It  was  pointed  out  in  Carey  v.  Berkshire 
R.  Ca  that  this  statute  and  the  English 
statute.  Lord  CampbelTs  act,  were  framed 
on  different  principles,  the  latter  upon  the 
principle  of  damages  proportioned  to  the  in- 
jury, the  former  upon  the  principle  of  pun- 
ishment. "The  penalty,  when  thus  recov- 
ered, is  conferred  on  the  widow  and  heirs, 
not  as  damages  for  their  loss,  but  as  a 
gratuity  from  the  commonwealth."  Com. 
▼.  Boston  &  L.  R.  Corp.  134  Mass.  211,  213. 

Later  on  an  action  of  tort  for  a  death 
was  given  against  a  railroad  (Stat.  1881, 
chap.  199)  as  an  additional  remedy  to  that 
liy  indictment,  and  the  act  provided  that 
the  damages  should  be  "assessed  with  refer- 
ence to  the  degree  of  culpability  of  said  cor- 
poration or  of  its  servants  or  agents."  The 
«ourt  held  this  remedy  was  penal.  Little- 
John  V.  Fitchburg  R.  Co.  148  Mass.  478,  482, 
2  L.RJ^.  602,  20  N.  E.  103.  "Originally," 
the  court  said,  "the  remedy  was  by  indict- 
ment. Afterwards  it  was  extended  to  an 
action  of  tort.  •  .  .  But  only  one  of  the 
remedies  can  be  pursued  by  the  executor 
or  administrator.  .  .  .  It  is  in  sub- 
stance a  penalty  given  to  the  widow  and 
children  and  next  of  kin,  instead  of  to  the 
commonwealth,  and  as  such  the  intestate 
could  not  release  the  defendant  from  lia- 
bility for  it."  Doyle  v.  Fitchburg  R.  Co. 
162  Mass.  66,  71,  25  L.R.A.  157,  44  Am. 
fit.  Rep.  336,  37  N.  E.  770,  771. 

The  remedy  of  tort  was  extended  to  rail- 
ways. And  thereafter  the  court  said :  "The 
oonclusion  which  has  been  reached  as  to 
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the  character  of  these  two  acts  (Stat.  1881, 
chap.  199,  and  Stat.  1886,  chap.  140)  could 
not  have  been  avoided.  It  had  to  be  held 
that  these  acts  gave  a  civil  remedy  for  the 
recovery  of  a  penalty  imposed  by  way  of 
punishment.  ...  It  was  provided  that 
the  amount  to  be  recovered  in  the  action 
of  tort  was  'to  be  assessed  with  reference 
to  the  degree  of  culpability  of  said  corpora- 
tion or  of  its  servants  or  agents.'  That 
fixed  the  character  of  the  action  of  tort 
under  these  two  acts.  ...  By  that  pro- 
vision the  effect  of  these  two  acts  was  to 
give  a  civil  remedy  for  the  recovery  of  a 
penalty  imposed  by  way  of  punishment." 
Hudson  V.  Lynn  &  B.  R.  Co.  185  Mass.  510, 
517,  71  N.  E.  66,  67,  16  Am.  Neg.  Rep.  366. 

This  form  of  remedy  was  extended  to 
other  defendants,  until  the  general  statute, 
providing  an  action  against  any  person  or 
corporation,  appeared  in  its  present  form, 
in  chapter  375,  Acts  and  Resolves  1907. 
Under  the  remedy  by  indictment  for  a 
negligent  death,  or  that  in  tort,  the  fine  was 
imposed  and  the  damages  assessed  on  the 
same  basis,  according  to  the  degree  of 
culpability,  and  not  according  to  the  loss. 
Of  this  statute  (chapter  375,  Acts  and  Re- 
solves 1907)  the  supreme  court  of  Massa- 
chusetts thus  expressed  itself:  "The  stat- 
ute may  be  designated  as  remedial  for  the 
reason  that  a  remedy  is  provided  where 
before  its  enactment  none  existed.  But  the 
damages  assessed  are  distinctly  grounded 
upon  the  defendant's  culpable  misconduct, 
and  are  diminished  or  enhanced  accorling 
to  the  degree  of  his  delinquency."  Brown 
V.  Thayer,  212  Mass.  392,  399,  99  N.  E.  237. 
This  is  the  latest  utterance  of  that  court 
upon  this  subject,  and  we  think,  in  the 
light  of  the  uniform  construction  given  this 
language  when  found  in  the  various  stat- 
utes affording  the  remedy  by  indictment 
and  in  tort,  that  it  should  be  regarded  as 
final. 

The  expressions  found  in  Brooks  v.  Fitch- 
burg &  L.  Street  R.  Co.  200  Mass.  8,  86  N. 
E.  289,  and  Grella  v.  Lewis  Wharf  Ck>.  211 
Mass.  54,  97  N.  E.  745,  Ann.  Cas.  1913A, 
1136,  that  the  statute  is  a  remedial  one, 
were  not  inaccurate,  as  applied  to  the  situa- 
tion discussed,  although  without  explana- 
tion apt  to  prove  somewhat  misleading. 
The  statute  is  in  a  sense  a  remedial  one; 
for  it  has,  step  by  step,  in  its  progress  of 
amendment,  furnished  a  remedy  where  none 
existed  before.  Other  tribunals  have 
reached  a  similar  yiew  of  similar  statutes 
and  of  the  law  of  Massachusetts.  Adams 
V.  Fitchburg  R.  Co.  67  Vt.  76,  48  Am.  St. 
Rep.  800,  30  Atl.  687;  O'Reilly  v.  New 
York  &  N.  E.  R,  Co.  16  R.  I.  388,  5  L.R.A. 
364,  6  L.R.A.  719,  17  Atl.  171,  906,  19  Atl. 
244. 
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We  have  never  allowed  a  recovery  in  a 
case  of  a  negligent  death  upon  any  theory 
save  that  of  just  compengation.  We  have 
never  penalized  for  such  a  wrong.  To  per- 
mit this  to  be  done  would  be  against  our 
public  policy,  and  comity  does  not  require 
that  we  enforce  the  statute  of  a  foreign 
jurisdiction  which  is  so  manifestly  contrary 
to  the  public  policy  of  our  law.  Vanbus- 
kirk  V.  Hartford  F.  Ins.  Co.  supra.  This 
rule  is  of  universal  recognition.  Higgins  v. 
Central  New  England  &  W.  R.  Co.  155 
Mass.  176,  31  Am.  St.  Rep.  544,  29  N.  E. 
6.34;  Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S. 
593,  36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905. 

The  action  was  begun  by  the  adminis- 
trator appointed  in  Massachusetts  shortly 
after  the  accident.  Subsequently,  without 
objection,  the  adminis^xator  appointed  in 
Connecticut  became  k  party,  within  two 
years,  but  over  one  year,  subsequent  to  the 
accident. 

One  cause  of  demurrer  is  that  the  action 
was  not  brought  within  one  year,  the  period 
of  limitation  within  which,  under  chapter 
193,  Pub.  Acts  1903,  actions  for  just  dam- 
ages for  injuries  resulting  in  death  must 
be  brought.  The  present  action  is  not  of 
the  character  of  the  actions  provided  for  by 
our  statute  of  limitations,  and  it  has  no  re- 
lation to  an  action  to  recover  a  penalty. 
Moreover,  the  Massachusetts  statute  limits 
the  recovery  of  the  penalty  to  two  years, 
and  actions  thereunder  are  governed  by  its 
limitation. 

There  is  no  error. 

In  this  opinion  the  other  judges  concur, 
except  Beach,  J.,  who  dissents. 

Beach,  J.,  dissenting: 

I  dissent  from  the  conclusion  that  the 
Massachusetts  statute  is  a  penal  statute 
in  the  international  sense,  and  from  the 
conclusion  that  its  enforcement  would  con- 
travene the  public  policy  of  the  state  of 
Connecticut. 

Upon  the  question  of  what  laws  are  penal 
in  an  international  sense  so  that  they  will 
not  be  enforced  by  a  foreign  court,  the  deci- 
sions are  in  hopeless  conflict;  but,  looking 
to  the  reason  of  the  rule,  I  think  that  the 
English,  Privy  Council  and  the  Supreme 
Court  of  the  United  States  are  right  in 
holding  that  it  should  extend  no  further 
than  to  the  criminal  law;  that  is,  to  public 
wrongs  as  distinguished  from  private  rights. 
Huntington  v.  Attrill,  8  Times  L.  R.  341, 
[1893]  A.  C.  150;  Huntington  v.  Attrill,  146 
U.  S.  657,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep. 
224.  The  rule  appears  to  me  to  be  prop- 
erly stated  as  follows :  "The  test  is  not  by 
what  name  the  statute  is  called  by  the 
legislature  or  the  courts  of  the  state  in  I 
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which  it  was  passed,  but  whether  it  ap- 
pears to  the  tribunal  which  is  called  upon 
to  enforce  it  to  be,  in  its  essential  character 
and  effect,  a  punishment  of  an  offense 
against  the  public,  or  a  grant  of  a  civil 
right  to  a  private  person.*'  Huntington  v.. 
Attrill,  146  U.  S.  683,  36  L.  ed.  1133,  13 
Sup.  Ct.  Rep.  233.  "In  its  ordinary  accep- 
tation, the  word  *penar  might  embrace 
penalties  for  infractions  of  general  law,,' 
which  did  not  constitute  offenses  against 
the  state;  it  might,  for  many  legal  pur- 
poses, be  applied  with  perfect  propriety  to 
penalties  created  by  contract;  and  it,  there- 
fore, when  taken  by  itself,  failed  to  mark 
that  distinction  between  civil  rights  and 
criminal  wrongs,  which  was  the  very  essence 
of  the  international  rule."  Huntington  v. 
AttriU,  146  U.  S.  681,  36  L.  ed.  1132,  13 
Sup.  Ct.  Rep.  233,  citing  Lord  Watson'a 
opinion  in  the  English  case. 

There  are  good  reasons  why  the  courts 
of  one  state  cannot  redress  the  public 
wrongs  of  another;  and  one  of  them  ia 
found  in  the  obvious  futility  of  one  sov- 
ereign attempting  to  punish  an  offense 
which  another  sovereign  has  the  right  U> 
pardon  at  will,  either  before  or  after  sen- 
tence. But  there  seems  to  be  no  logical 
reason  for  refusing  to  enforce  a  foreign- 
created  private  right  of  action,  which  i» 
transitory  in  its  nature,  simply  because  the 
defendant's  conduct  is,  by  the  foreign  law, 
independently  punishable  as  a  public  wrong, 
or  because  the  civil  remedy  in  damages  af- 
forded by  the  foreign  statute  is  more  or 
less  punitive  in  intention  or  effect,  on  ac- 
count of  the  aggravated  character  of  the 
wrong. 

As  this  court  said,  in  Plumb  v.  Grifiin,. 
74  Conn.  133,  50  Atl.  2:  "Penal  statutes,, 
strictly  and  properly,  are  those  imposing 
punishment  for  an  offense  against  the  state ; 
and  the  expression,  'penal  statutes,'  does 
not  ordinarily  include  statutes  which  give 
a  private  action  against  a  wrongdoer." 

We  have  many  such  statutes.  For  exam- 
ple. General  Statutes,  §  1101,  gives  treble 
damages  for  theft;  §  1102,  double  damages 
for  forgery;  §  1103,  treble  damages  for  re- 
moval of  bridge;  §  1104,  treble  damages- 
for  injury  to  milestone;  §  1105,  treble  dam- 
ages for  vexatious  suit;  §  1097,  treble  dam- 
ages for  wrongfully  cutting  down  large» 
and  $1  each  for  small,  trees,  but  only 
actual  damages  if  the  trespass  was  through 
mistake;  and  chapter  216  of  the  Public  Acts 
of  1905,  as  amended  by  chapter  268  of  the 
Public  Acts  of  1909,  authorizes  the  court  to 
double  or  treble  the  actual  damages,  accord- 
ing to  the  circumstances  of  the  case,  in 
suits  for  injuries  caused  by  neglect  to  con- 
form to  the  law  of  the  road.  In  all  the$o 
cases  the  excess  over  actual  damages  is  as*- 
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sessed  because  of  the  defendant's  criminal, 
malicious,  or  reckless  conduct;  and,  in  the 
case  of  the  last  two  statutes  referred  to,  the 
amount  of  the  damages  is  assessed  with 
reference  to  the  degree  of  the  defendant's 
culpability. 

Yet  none  of  these  statutes  are  held  to  be 
penal.  In  Plumb  v.  Grifiin,  supra,  §  1097 
(then  §  1345  of  Revisal  1888)  was  held 
not  to  be  a  "penal  statute"  within  the 
meaning  of  our  statutes  of  limitations;  and 
in  the  course  of  that  opinion  it  was  said: 
*'  •  .  .  In  the  same  chapter  of  the  stat- 
utes in  which  is  this  section — §  1345 — there 
is  another,  which  provides  that  "every  person 
who  steals  any  property  of  another,  or 
knowingly  receives  and  conceals  stolen 
property,  shall  pay  the  owner  treble  its 
value.'  This  has  never  been  regarded  as  a 
penal  statute.  .  .  .  Another  section — 
§  1350 — provides  that  every  person  who 
shall  make  and  utter  any  forged  or  coun- 
terfeit document  shall  pay  to  the  party  in- 
jured double  damages.  This  statute  has 
been  held  by  this  court,  in  Ross  v.  Bruce, 
1  Day,  100,  not  to  be  a  penal  statute,  so 
that  an  action  upon  it  would  be  barred  by 
the  lapse  of  one  year."  And  in  Lamphear 
V.  Buckingham,  33  Conn.  237,  246,  we  held 
that  our  statute  of  1866  (Gen.  Stat.  1866, 
title  7,  chap.  7),  providing  for  a  minimum 
recovery  of  $1,000  in  case  the  life  of  any 
passenger,  in  the  exercise  of  due  care, 
should  be  lost  by  the  negligence  of  a  rail- 
road company,  was  not  a  penal  statute, 
saying:  "Moreover,  we  think  the  defend- 
ants' mistake  in  assuming  the  statute  to 
be  a  penal  one.  It  does  not  provide  a  pen- 
alty for  the  breach  of  a  positive  law  or  for 
a  public  wrong.  It  recognizes  the  fact  that 
it  is  or  may  be  a  serious  injury  to  the 
family  and  heirs  of  a  person  to  have  him 
or  her  removed  by  sudden  and  premature 
death,  and  the  peculiar  damage  of  such 
removal  from  a  negligent  management  of 
railroads,  and  provides  for  compensation 
to  the  family  or  heirs  in  case  of  such  death, 
and  lacks  some  of  the  essential  character- 
istics of  a  penal  statute." 

Our  own  definition  of  a  "penal  statute," 
in  the  strict  and  proper  sense  of  that 
phrase,  is  therefore  in  accord  with  Hunting- 
ton V.  Attrill,  supra,  and  I  do  not  under- 
stand that  the  opinion  of  the  court  ex- 
presses any  different  view.  It  reaches  the 
conclusion  that  the  Massachusetts  courts 
have  characterized  the  statute  as  a  penal 
statute,  and  then  appears  to  hold  that  we 
are  bound  by  that  characterization.  I 
agree  that  we  must  ordinarily  accept  the 
construction  which  the  courts  of  another 
state  have  put  upon  its  statutes.  But  the 
question  here  is  not  simply  what  the  lan- 
guage of  the  statute  means,  but  whether 
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it  is  so  far  penal  that  our  courts  cannot 
properly  enforce  it;  and  it  seems  clear  that 
upon  a  question  of  the  extent  of  our  own 
jurisdiction,  we  ought  not  to  surrender  our 
own  conceptions  of  what  is  a  penal  statute, 
and  be  controlled  by  the  opinion  of  a  for- 
eign court.  "The  court  appealed  to  must 
determine  for  itself,  in  the  first  place,  the 
substance  of  the  right  sought  to  be  en- 
forced, and,  in  the  second  place,  whether  its 
enforcement  would,  either  directly  or  in- 
directly, involve  the  execution  of  the  penal 
law  of  another  state.  Were  any  other 
principle  to  guide  its  decision,  a  court  might 
find  itself  in  the  position  of  giving  eti'oct 
in  one  case  and  denying  effect  in  another 
to  suits  of  the  same  character,  in  conse- 
quence of  the  causes  of  action  having  arisen 
in  different  countries,  or  in  the  predica- 
ment of  being  constrained  to  give  effect  to 
laws  which  were,  in  its  own  judgment, 
strictly  penal."  Huntington  v.  Attrill,  146  U. 
S.  682,  36  L.  ed.  1133,  13  Sup.  Ct.  Rep.  233. 

Moreover,  the  Massachusetts  decisions 
hold,  and  the  opinion  of  the  court  agrees, 
that  the  statute  is  in  a  sense  a  remedial 
one;  and  so  it  seems  that  the  real  objec- 
tion is  not  that  the  statute  is  strictly  and 
properly  a  penal  statute,  under  the  de- 
cisions in  either  jurisdiction,  but  that  its 
enforcement  would  contravene  the  settled 
public  policy  of  the  state  of  Connecticut, 
either  because  it  imposes  a  minimum  re- 
covery of  $500,  or  because  the  excess  dam- 
ages, if  any,  are  to  be  assessed  with  refer- 
ence to  the  degree  of  the  defendant's  cul- 
pability. I  do  not  think  the  objection  is 
sound  in  either  branch  of  it. 

We  do  assess  damages  in  some  statutory 
cases  with  reference  to  the  degree  of  the 
defendant's  culpability,  as  already  pointed 
out.  And  in  actions  of  tort  generally  we  do 
assess  smart  money  in  addition  to  actual 
loss,  or  legal  damages  Mrith  reference  to  the 
degree  of  the  defendant's  culpability,  not 
exceeding,  however,  the  probable  estimated 
cost  of  the  trial.  "In  actions  of  tort,  found- 
ed on  the  misconduct  or  culpable  negli- 
gence of  the  defendant,  it  is  usual  and 
entirely  proper  for  the  judge  to  say  to  the 
jury  that  they  are  not  necessarily  confined 
in  assessing  damages  to  the  actual  loss  of 
property  to  the  plaintiff,  but  may  allow 
smart  money,  measured  by  the  circumatances 
of  aggravation,  and  may,  from  their  general 
knowledge  of  the  course  of  the  courts,  if 
the  case  warrants  it  in  their  judgment,  take 
into  account  the  expenses  of  the  trial  be- 
yond the  taxable  costs."  Mason  v.  Hawe?,, 
62  Conn.  12,  14,  52  Am.  Rep.  5.52. 

Damages  assessed  because  of  and  witli 
reference  to  the  degree  of  the  defendant's 
culpability  may  be,  and  generally  are,  com- 
pensatory  in   their   nature,   altliougli   they 
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embrace  injuries  or  expenses  not  included  in 
strict  legal  damages,  and  although  (as  in 
the  case  of  statutes  imposing  a  minimum  re- 
covery for  death  resulting  from  negligence) 
they  include  damages  only  presumptively 
suffered.  Clearly  it  is  not  against  any  gen- 
eral policy  of  this  state  to  permit  the  re- 
covery of  such  damages  within  the  limita- 
tions of  our  own  rule  on  the  subject. 

Turning  to  the  specific  case  of  death 
caused  by  negligence,  it  is  by  no  means  cer- 
tain that  an  administrator  may  not,  in 
some  cases,  be  entitled,  within  the  limita- 
tions of  our  rule,  to  recover  damages  as- 
sessed with  reference  to  the  degree  of  the 
defendant's  culpability.  The  damages  in 
such  cases  are  "on  the  same  grounds,  and 
measured  ^  y  the  same  rule,  as  if  the  action 
had  been  brought  by  her  intestate  in  his 
lifetime."  Wilmot  v.  McPadden,  79  Conn. 
367,  378,  19  L.RA.(N.S.)  1101,  65  Atl.  167, 
161.  Take  the  case  of  Kling  v.  Torello,  •— 
Conn.  —  ,  46  L.R.A.(N.S.)  930,  87  Atl.  987, 
where  the  plaintiff,  being  mortally  injured 
by  an  atrocious  assault,  brought  suit  in  his 
lifetime,  and  after  his  death  an  adminis- 
trator entered  to  prosecute.  Or  suppose 
one,  mortally  injured  through  the  defend- 
ant's reckless  disregard  of  the  law  of  the 
road,  should  sue  in  his  lifetime,  under  chap- 
ter 216  of  the  Public  Acts  of  1905,  and  the 
administrator,  after  his  death,  enter  to  pros- 
ecute. At  least,  the  law  is  not  so  cle'ar  as 
to  justify  the  declaration  of  a  public  policy 
forbidding  such  recoveries.  Assuming  tlmt 
the  damages,  in  excess  of  the  minimum  pro- 
vided for  by  the  statute,  are  strictly  ex- 
emplary because  assessed  with  reference  to 
the  degree  of  the  defendant's  negligence,  I 
am  unable  to  agree  that  there  is  any  public 
policy  of  this  state  whicn  should  prevent 
the  plaintiff  from  recovering  such  damages 
in  this  action  within  the  limitation  of  our 
rule.  , 

As  to  the  minimum  recovery  of  $500  im- 
posed by  the  statute,  we  have  had,  in  the 
past,  statutes  imposing  a  minimum  recovery 
for  death  caused  by  negligence,  although  we 
have  none  to-day.  Such  recoveries  are  re- 
garded as  roughly  compensatory,  though  in 
any  given  case  they  may  not  be  so.  Lam- 
phear  v.  Buckingham,  33  Conn.  237.  So  the 
Massachusetts  court  has  said  of  the  statute 
in  question  that  a  leading  object  is  "to  se- 
cure some  pecuniary  provision  for  those 
who  may  be  dependent  upon  the  deceased." 
Com.  V.  Boston  &  A.  R.  Co.  121  Mass.  36, 
37.  I  think  these  two  decisions  settle  the 
point  that  the  minimum  recovery  of  $500 
imposed  by  this  statute  is  not  penal,  and  is 
compensatory,  an  J  that  the  recovery  of  the 
minimum  sum  of  $500  in  this  case,  together 
with  such  additional  damages,  if  any,  as  the 
jury  might  assess  with  reference  to  the  de- 
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gree  of  the  defendant's  culpability,  not  ex- 
ceeding the  probable  cost  of  the  litigation, 
wouid  not  violate  any  public  policy  or  legal 
tradition  of  the  state  of  Connecticut. 

Upon  the  general  question  whether  we 
will  enforce  rights  arising  under  foreign 
statutes  of  this  kind,  1  think  we  are  con- 
trolled in  principle  by  the  decision  in  Hunt- 
ington T.  Attrill,  supra,  which  decides  that 
after  the  original  liability  under  such  a 
statute  has  passed  into  judgment  in  one 
state,  the  courts  of  another  state  are  bound, 
by  the  Constitution  and  laws  of  the  United 
States,  to  give  full  faith  and  credit  to  that 
judgment  (so  far  as  any  objection  founded 
on  the  penal  nature  of  the  action  is  con- 
cerned), unless  the  judgment  is  in  its  es- 
sential character  and  effect  a  punishment 
of  an  offense  against  the  public  as  dis- 
tinguished from  a  judgment  founded  on  a 
private  civil  right.  In  accordance  with  that 
decision  we  should  be  bound  to  give  effect 
to  a  Massachusetts  judgment  founded  on 
this  statute;  and,  as  it  is  clear  upon  prin- 
ciple and  authority  that  "the  essential  na- 
ture and  real  foundation"  of  the  action  is 
the  same,  whether  reduced  to  judgment  or 
not  (Wisconsin  v.  Pelican  Ins.  Co.  121  U.  S. 
265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370),  I 
think  that,  being  bound  to  accept  the  prin- 
ciple in  part,  we  ought  to  accept  it  as  far  as 
it  is  applicable. 
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ABRAHAM  KUH  et  al.,  Plffs.  in  Err., 

▼. 

EUGENE  O'REILLY,  Jb.,  et  al. 

(261  IlL  437,  104  N.  E.  5.) 

Party  wall  —  ri^ht  to  maintain  open- 
ings. 

1.  An  agreement  for  a  party  wall  to  be 
erected  between  two  adjoining  lota,  to  ex- 
tend throughout  the  whole  distance  of  the 
dividing  lines,  requires  a  solid  wall  through- 
out the  entire  length  and  height. 

Same  —  right  of  one  paying  for  con- 
struction. 

2.  That  one  of  the  parties  to  a  party-wall 
agreement  constructs  the  wall  at  his  own 
expense,  to  be  reimbursed  when  the  other 
party  makes  use  of  it,  does  not  entitle  him 

Note.  —  For  right  to  close  windows  or 
other  apertures  in  party  wall,  see  note  to 
Revnoldfl  v.  Union  Sav.  Bank,  49  L.R.A. 
(>f.S.)  194.  For  right  to  open  windows  or 
other  apertures,  sec  note  to  Coggins  v. 
Carey,  10  L.R.A.(N.S.)   1191. 

The  question  whether  closing  or  opening 
windows  or  other  apertures  in  a  party  wall 
amounts  to  an  eviction  of  a  tenant  is  treat- 
ed in  the  note  to  Holden  v.  Tidwell,  49 
L.R.A.(N.S.)   369. 
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to  maintain  openings  in  the  wall  until  the 
other  party  uses  it. 

Interest  —  on  money  due  under  party- 
wall  agreement. 

3.  That  a  party  to  a  party-wall  agree- 
ment contests  in  good  faith  his  obligation 
to  contribute  to  the  cost  of  the  wall  upon 
making  use  of  it,  because  the  other  party 
lias  wrongfully  made  openings  in  the  wall, 
does  not  relieve  him  from  the  duty  to  pay 
interest  from  the  time  he  made  use  of  tlie 
wall,  where  the  openings  did  not  materially 
interfere  with  his  use  of  the  wall. 

Party  wall  —  compelling  restoration. 

4.  Successors  in  title  to  one  of  the  par- 
ties to  a  party-wall  agreement  may  compel 
a  restoration  of  the  wall  to  a  solid  condi- 
tion by  the  other  party  to  the  agreement 
who  has  made  openings  therein  for  windows 
and  steam-pipe  exhausts,  although  the  cost 
of  the  wall  was  borne  by  the  latter  and  the 
former  is  not  ready  to  use  the  portions  of 
the  wall  where  the  openings  exist. 

(December  17,  1913.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  reversing 
in  part  a  decree  of  the  Superior  Court  for 
Cook  County  in  favor  of  complainants  in  a 
suit  to  enforce  the  provisions  of  a  certain 
party-wall  contract.     Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liessing  Rosenthal  and  Leo  F. 
Worniser,  with  Messrs.  Rosenthal  & 
HamlU,  for  plaintiffs  in  error: 

Even  if  ''party  wall"  means  solid  wall, 
yet  the  provision  that  it  "shall  be  and  re- 
main a  party  walP'  applies  only  after  it  has 
become  a  party  wall  by  payment  from  the 
O'Reillys. 

Beidler  v.  Kuig,  209  III.  302,  101  Am.  St. 
Rep.  246,  70  N.  E.  763 ;  Mickel  v.  York,  176 
111.  62,  51  N.  E.  848;  McChesney  v.  Davis,  86 
111.  App.  380;  Tomblin  v.  Fish,  18  111.  App. 
439;  Berry  v.  Godfrey,  198  Mass.  228,  16 
L.R.A.(N.S.)  434,  84  N.  E.  304;  Gorham  v. 
Gross,  125  Mass.  232,  28  Am.  Rep.  224; 
Standish  v.  Lawrence,  111  Mass.  Ill;  First 
Kat.  Bank  v.  Security  Bank,  61  Minn.  25, 
63  N.  W.  264;  Brown  v.  McKee,  67  N.  Y. 
684;  Masson's  Appeal,  70  Pa.  26;  Glover  v. 
Mersman,  4  Mo.  App.  90;  Rugg  v.  Lemley, 
78  Ark.  66,  115  Am.  St.  Rep.  17,  93  S.  W. 
670,  8  Ann.  Cas.  291;  1  Wood,  Nuisances,  § 
22;  Oldstein  v.  Firemen's  Bldg.  Asso.  44  La. 
Ann.  492,  10  So.  928. 

In  the  contract  of  March  3,  1892,  the 
term  "party  wair'  does  not  mean  solid  wall. 

Chicago,  B.  &  Q.  R.  Co.  v.  Aurora,  99  111. 
205;  Robinson  v.  Stow,  39  111.  668;  Witte 
T.  Scbasse,  —  Tex.  Civ.  App.  — ,  64  S.  W. 
275;  Field  v.  Leiter,  118  111.  17,  6  N.  E. 
877;  Jackson  ex  dem.  Ludlow  v.  Myers,  3 
Johns.  395;  3  Am.  Dec.  504;  Bowman  v. 
Long,  89  111.  19;  Watson  v.  Gray,  L.  R.  14 
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Ch.  Div.  194,  49  L.  J.  Ch.  N.  S.  243,  42  L. 
T.  N.  S.  294,  28  Week.  Rep.  438,  44  J.  P. 
637 ;  Hammann  v.  Jordan,  129  N.  Y.  61,  21> 
N.  E.  294;  Mickel  v.  York,  175  111.  62,  51 
N.  E.  848;  Jeannin  v.  DeBIanc,  11  La  Ann. 
465;  Lavergne  v.  Lacoste,  26  La.  Ann.  607. 

The  use  which  complainants  have  made 
of  the  wall  is  entirely  consistent  with  the 
contract. 

Weston  V.  Arnold,  L.  R.  8  Ch.  1084,  43  L. 
J.  Ch.  N.  S.  123,  22  Week.  Rep.  284;  Price 
V.  McConnell,  27  111.  266. 

Even  if  the  maintenance  of  window  open- 
ings be  held  a  breach  of  the  contract,  the 
law  of  contracts  requires  the  allowance  of 
interest. 

Evans  v.  Howell,  211  111.  86,  71  N.  E. 
864;  Keeler  v.  Herr,  157  lU.  67,  41  N.  E. 
760;  Shepard  v.  Mills,  173  111.  223,  60  N. 
£.  709;  Warner  v.  Rogers,  23  Minn.  34; 
Oakes  v.  Senneff,  4  W.  N.  C.  413;  Pordage 
V.  Cole,  1  Wms'  Saund.  320,  note,  18  Eng. 
Rul.  Cas.  603;  Boone  v.  Eyre,  1  H.  Bl.  273, 
note  2  Revised  Rep.  768,  18  Eng.  Rul.  Cas. 
609;  Rubens  v.  Hill,  213  111.  623,  72  N.  E. 
1127;  Palmer  v.  Meriden  Britannia  Co.  188 
111.  608,  69  N.  E.  247;  Omaha  Water  Co.  v. 
Omaha,  86  C.  C.  A.  54,  166  Fed.  922; 
Langdell,  Summary  of  Contr.  2d  ed.  §§ 
169,  160;  Langdall,  Brief  Survey  of  Eq. 
Jur.  p.  66;  White  v.  Gillman,  43  IH.  602; 
Lighthall  v.  Colwell,  66  111.  108;  Weaver 
V.  Sessions,  6  Taunt.  154,  1  Marsh.  605; 
Stavers  v.  Curling,  3  Bing.  N.  C.  365 ;  Long 
V.  Caffrey,  93  Pa.  626;  Fame  Ins.  Go's  Ap- 
peal, 83  Pa.  396;  Prairie  Farmer  Co.  v. 
Taylor,  69  111.  440,  18  Am.  Rep.  621;  Nel- 
son V.  Oren,  41  111.  18;  Philadelphia,  W.  &, 
B.  R.  Co.  V.  Howard,  13  How.  307,  338,  339, 
14  L.  ed.  167,  170,  171;  White  v  Atkins,  8 
Cush.  367;  Cook  v.  Johnson,  3  Mo.  239; 
Matthews  v.  Jenkins,  80  Va.  463;  Behn  v. 
Burness,  32  L.  J.  Q.  B.  N.  S.  204,  3  Best  & 
S.  761,  9  Jur.  N.  S.  620,  8  L.  T.  N.  S.  207, 
11  Week.  Rep.  496,  6  Eng.  Rul.  Cas.  492. 

Even  if  the  maintenance  of  window  open- 
ings be  held  a  breach  of  the  contract,  the 
principles  governing  equitable  relief  require 
the  allowance  of  interest. 

Lewis's  Appeal,  67  Pa.  163;  Commercial 
Nat.  Bank  v.  Burch,  141  111.  519,  33  Am* 
St.  Rep.  331,  31  N.  £.  420;  Bispham,  Eq. 
2d  ed.  p.  61;  Roche  v.  UUman,  104  III.  11; 
Evans  v.  Howell,  211  111.  85,  71  N.  E.  864; 
Penn  v.  Heisey,  19  111.  295,  68  Am.  Dec. 
697;  Byars  v.  Spencer,  101  111.  429,  40  Am. 
Rep.  212;  Cushman  v.  Sutphen,  42  111.  256; 
Tooke  V.  Newman,  76  111.  216;  Gage  v. 
Nichols,  112  111.  269;  Glos  v.  Garrett,  219 
111.  208,  76  N.  E.  373. 

Interest  is  allowed  on  all  moneys  after 
they  become  due  on  "instruments  of  writ* 
ing."  Complainants  are,  therefore,  entitled 
to  interest  from  June  30,  1901. 
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Keelcr  v.  Herr,  54  111.  App.  468,  affirmed 
In  157  111.  57,  41  N.  E.  750;  McDonald  v. 
Patterson,  186  111.  381,  57  N.  E.  1027; 
Bauer  v.  Jcrolman,  124  111.  App.  151, 
affirmed  in  222  111.  310,  78  N.  E.  G26;  Con- 
cord Apartment  House  Co.  v.  O'Brien,  228 
111.  360,  81  N.  £.  1038;  Heissler  ▼.  Stose, 
131  111.  393,  23  N.  E.  347;  Pearson  v.  San- 
derson, 128  111.  88,  21  N.  £.  200;  Palmer 
V.  Meriden  Britannia  Co.  188  111.  508,  50 
N.  E.  247 ;  Sorg  v.  Crandall,  233  111.  79,  84 
K.  E.  181;  Scroggs  v.  Cunningham,  81  111. 
110;  Phillips  V.  Reynolds,  236  111.  119,  86 
N.  E.  193;  Peoria  Malting  Co.  ▼.  Davenport 
Grain  &  Malt  Co.  68  111.  App.  104;  McCoy 
V.  VVorld*8  Columbian  Exposition,  186  111. 
356,  78  Am.  St.  Rep.  288,  57  N.  E.  1043; 
Rouse,  H.  &  Co.  v.  Western  Wheel  Works, 
C6  111.  App.  647,  affirmed  in  169  111.  536,  48 
N.  E.  495;  Morris  v.  Wibaux,  47  111.  App. 
630,  affirmed  in  159  111.  627,  43  N.  E.  837; 
Consumers'  Pure  Ice  Co.  v.  Jenkins,  58  111. 
App.  519;  A.  B.  Dick  Co.  t.  Sherwood  Let- 
ter File  Co.  157  111.  325,  42  N.  E.  440; 
Phillips  V.  South  Park,  119  111.  626,  10  N. 
E.  230;  Moll  y.  Sanitary  Dist.  228  111.  633, 
81  N.  E.  1147. 

Mr.  M.  J.  Dunne,  for  defendants  in  er- 
ror: 

A  party  wall  means  a  solid  wall  of  brick 
or  atone,  without  windows  or  other  open- 
ings, and  neither  party  has  the  right  to 
make  openings  or  place  windows  in  the 
wall. 

22  Am.  &.  Eng.  Enc.  Law,  2d  ed.  246, 
247;  18  Am.  &  Eng.  Enc.  Law,  2d  ed.  4, 
and  note  1;  St.  John  y.  Sweeney,  59  How. 
Pr.  176;  Vansyckel  v.  Tryon,  6  Phila.  401; 
Springer  v.  Darlington,  207  111.  238,  69  N. 
E.  946;  Milne's  Appeal,  81  Pa.  54;  VoU- 
mer's  Appeal,  61  Pa.  118;  Dauenhauer  v. 
Devine,  51  Tex.  480,  32  Am.  Rep.  627;  Sul- 
livan V.  Graff ort,  35  Iowa,  531;  Graves  v. 
Smith,  87  Ala.  450,  5  L.R.A.  298,  13  Am. 
St.  Rep.  60,  6  So.  308;  Fidelity  Lodge  No. 
69,  I.  O.  O.  F.  V.  Bond,  147  Ind.  437,  45  N. 
E.  338,  46  N.  E.  825;  Harber  v.  Evans,  101 
Mo.  661,  10  L.R.A.  41,  20  Am.  St.  Rep. 
646,  14  S.  W.  750;  Pingrey,  Real  Prop. 
§  250;  Kiefer  v.  Dickson,  41  Ind.  App.  543, 
84  N.  E.  523. 

A  party  wall  must  be  built,  maintained, 
and  used  according  to  the  terms  and  mean- 
ing of  the  agreement  of  the  parties,  and  if 
either  party  violate  such  agreement  in  re- 
gard to  the  erection,  maintenance,  or  use 
of  such  wall,  he  is  a  wrongdoer  and  tres- 
passer, and  creates  a  nuisance. 

Springer  v.  Darlington,  207  111.  238,  69 
N.  E.  946;  Sullivan  v.  Graffort,  35  Iowa, 
631 ;  Graves  v.  Smith,  87  Ala.  450,  6  L.R.A. 
298,  13  Am.  St.  Rep.  60,  6  So.  308;  Harber 
v.  Evans,  101  Mo.  601,  10  L.R.A.  41,  20  Am. 
St.  Rep.  646,  14  S.  W.  760;  Vollmer's  Ap- 
61  L.K.A.(N.S.) 


peal,  61  Pa.  118;  Mayer's  Appeal,  73  Pa. 
164;  Normille  v.  Gill,  150  Mass.  427,  38 
Am.  St.  Rep.  441,  34  N.  E.  543;  Weems  v. 
Mayfield,  75  Miss.  287,  22  So.  892;  Cutting 
V.  Stokes,  72  Hun,  378,  25  N.  Y.  Supp.  365 ; 
Vansyckel  v.  Tryon,  0  Phila.  401,  7  Mor. 
Min.  Rep.  469;  Fidelity  Ix>dge  No.  59,  I. 
O.  0.  F.  V.  Bond,  147  Ind.  437,  45  N.  E.  338, 
46  N.  E.  825;  St.  John  v.  Sweeney,  59  How. 
Pr.  175. 

The  wall  was  not  built,  used,  and  main- 
tained in  accordance  with  the  agreement 
entered  by  the  owners  of  the  adjoining 
lands,  but  was  used  in  a  way  that  makes 
complainants  trespassers  and  wrongdoers, 
and  the  wall  a  private  nuisance. 

22  Am.  ft  Eng.  Enc.  Law,  239-246; 
Springer  v.  Darlington,  207  111.  238,  69  N. 
E.  946;  Guttenberger  v.  Woods,  51  Cal.  523; 
Vansyckel  v.  Tryon,  6  Phila.  401,  7  Mor. 
Min.  Rep.  469. 

Equity  will  grant  relief  by  injunction  to 
prevent  and  restrain  such  a  violation  of  a 
party-wall  agreement,  and  it  is  not  neces- 
sary to  show  any  injury  to  defendants  in 
error  or  their  tenants,  nor  any  damaging 
effect  on  the  value  of  their  property. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  246, 
and  notes;  Springer  v.  Darlington,  207  111. 
238,  69  N.  E.  946;  Normille  v.  Gill,  159 
Mass.  427,  38  Am.  St.  Rep.  441,  34  N.  E. 
543;  Harber  v.  Evans,  101  Mo.  661,  10 
L.R.A.  41,  20  Am.  St.  Rep.  646,  14  S.  W. 
750;  Weems  v.  Mayfield,  75  Miss.  287,  22 
So.  892;  Cutting  v.  Stokes,  72  Hun,  378, 
25  N.  Y.  Supp.  365;  Corcoran  v.  Kailor, 
6  Mackey,  684;  Vansyckel  v.  Tryon,  6  Phila. 
40a,  7  Mor.  Min.  Rep.  469 ;  Traute  v.  White, 
46  N.  J.  Eq.  437,  19  Atl.  196;  Sullivan  v. 
Graffort,  35  Iowa,  531;  High,  Inj.  §§  332, 
782,  783,;  Dauenhauer  ▼.  Devine,  51  Tex. 
480,  32  Am.  Rep.  627 ;  30  Cyc.  772 ;  Everly 
V.  Driskill,  24  Tex.  Civ.  App.  421,  58  S.  W. 
1046;  DeBaun  v.  Moore,  32  App.  Div.  397, 
52  N.  Y.  Supp.  1092;  Bartley  v.  Spaulding, 
21  D.  C.  47. 

Although  defendants  do  not  use,  and  may 
not  intend  at  present  to  use,  that  portion  of 
the  wall  in  which  complainants  made  and 
maintain  openings,  it  does  not  excuse  them 
for  their  wrongdoing,  even  though  defend- 
ants have  not  paid  any  part  of  the  cost  of 
the  wall. 

22  Am.  ft  Eng.  Enc.  Law,  2d  ed.  246,  and 
case  in  note;  Corcoran  v.  Nallor,  6  Mackey, 
580;  Bartley  v.  Spaulding,  21  D.  C.  47; 
Harber  v.  Evans,  101  Mo.  661,  10  L.R.A.  41, 
20  Am.  St.  Rep.  646,  14  S.  W.  760; 
Springer  v.  Darlington,  207  111.  238,  69  N. 
£.  946. 

As  the  complainants  were  to  build  and 
did  build  this  party  wall,  they  should  have 
built,  maintained,  and  used  it  according  to 
the  terms  of  the  agreement,  before  the  de- 
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fendants  were  obliged  to  perform  their  part 
<ii  the  contract. 

2  Parsona,  Contr.  626,  et  aeq.  723-811; 
Bishop,  Contr.  §  1420;  Davis  v.  Wiley,  4 
lU.  234;  Eldridge  ▼.  Rowe,  7  III.  98,  43  Am. 
Dec.  41;  Dunn  ▼.  Moore,  16  111.  151;  Gil- 
-christ  ▼.  Gilchrist,  76  111.  283;  Paris  &  D. 
R.  Co.  ▼.  Henderson,  89  111.  89;  People  ex 
TcL  Chicago  &  I.  R.  Co.  v.  Jlann,  70  111. 
234;  Harber  Bros.  v.  Moffat  Cycle  Co.  151 
111.  85,  37  N.  E.  676 ;  Schneider  v.  Turner, 
130  111.  28,  6  L.R.A.  164,  22  N.  £.  497; 
Stone  V.  Palmer,  166  111.  463,  46  N.  E. 
1080;  Michaelis  v.  Wolf,  136  111.  68,  26  N. 
£.  384;  Clarke  ▼.  Shirk,  170  111.  143,  48 
N.  E.  182;  Kirby  v.  Wabash,  St.  L.  &  P.  R. 
Co.  109  III.  412;  Clark  v.  Mallory,  185  111. 
227 ;  3  Am.  k  Eng.  Enc.  Law,  867  et  seq. 

As  this  wall  was  not  built  according  to 
the  contract,  and  is  not  maintained  as  a 
party  wall,  defendants  were  not  obliged  to 
pay  any  part  of  the  cost  or  value  of  the 
wall  while  it  was  in  that  condition,  but 
they  had  a  right  to  use  the  wall  for  their 
•own  purposes. 

Springer  ▼.  Darlington,  207  111.  238,  69 
N.  E.  946;  Guttenberger  v.  Woods,  61  Cal. 
523;  Grimley  ▼.  Davidson,  133  111.  116,  24 
N.  E.  439;  List  v.  Hornbrook,  2  W.  Va. 
340;  McCord  v.  Herrick,  18  111.  App.  427; 
Mathes  ▼.  Dobschuetz,  72  III.  439;  Mat- 
thews V.  Dixey,  149  Mass.  595,  5  L.RJ^.  102, 
22  N.  E.  61;  Gibson  v.  Holden,  115  111.  199, 
56  Am.  Rep.  146,  3  N.  E.  282. 

Regardless  of  whether  or  not  complain- 
ants are  entitled  to  a  decree  for  the  value 
of  that  part  of  the  wall  that  defendants  are 
using,  they  are  not  entitled  to  interest  on 
such  sum. 

Ogden  V.  Stevens,  241  111.  556,  132  Am. 
St.  Rep.  237,  89  N.  E.  741 ;  Franklin  Coun- 
ty T.  Layman,  145  111.  138,  33  N.  E.  1094; 
Whittemore  v.  People,  227  lU.  453,  81  N. 
E.  427,  10  Ann.  Cas.  44;  Roberts-Manches- 
ter Pub.  Co.  V.  Wise,  140  111.  App.  443; 
Street  t.  Thompson,  131  111.  App.  546; 
Moshier  v.  Shear,  15  111.  App.  342;  Griggs 
V.  Ganford,  50  HI.  App.  172;  Buckmaster 
Y.  Grundy,  8  111.  626;  Brownell  Improv.  Co. 
▼.  Critchfield,  197  111.  71,  64  N.  E.  332; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  k 
W.  I.  R.  Co.  162  111.  632,  35  L.R.A.  107, 
44  N.  E.  823;  Harts  v.  Fowler,  53  111. 
App.  249,  149  111.  592,  36  N.  E.  996;  Harvey 
V.  Hamilton,  54  111.  App.  512;  Dady  v. 
Condit,  209  111.  488,  70  N.  E.  1088;  Rimmer 
V.  O'Drien-Grcen  Co.  64  111.  App.  106;  Price 
T.  Blackmore,  65  111.  386;  Brownell  v. 
Steere,  128  111.  209,  21  N.  E.  3;  Uhrich 
T.  Livergood,  95  111.  App.  640;  Harvey  ▼. 
Hamilton,  54  111.  App.  512;  Ready  v.  White, 
168  III.  83,  48  N.  E.  314. 
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Farmer,  J.,  delivered  the  opinion  of  the 
court : 

This  case  comes  to  this  court  by  writ  of 
certiorari  to  review  a  judgment  of  the  ap- 
pellate court  for  the  first  district,  reversing, 
in  part,  a  decree  of  the  superior  court  of 
Cook  county,  and  remanding  the  cause  to 
that  court,  with  directions. 

Plaintiffs  in  error  (hereafter  called  com- 
plainants) filed  their  bill  in  chancery  in 
the  superior  court  of  Cook  county,  to  en- 
force the  provisions  of  a  certain  party- wall 
contract.  At  the  time  of  making  said 
party- wall  contract,  complainants  and  Eu- 
gene O'Reilly  owned  adjoining  parcels  of 
land  in  the  city  of  Chicago.  Defendants 
in  error  (hereafter  called  defendants)  have 
succeeded  to  the  title  of  Eugene  O'Reilly 
to  the  lot  or  parcel  of  land  owned  by  him 
at  the  time  said  contract  was  made.  De- 
fendants' land  was  at  the  northwest  cor- 
ner of  the  intersection  of  Van  Buren  and 
Franklin  streets,  and. faced  100  feet  on  Van 
Buren  and  50  feet  on  Franklin  streets. 
Complainants  owned  the  land  adjoining  de- 
fendants' lot  on  the  north  and  west.  On 
March  3,  1892,  the  then  owners  of  the 
lots  entered  into  a  written  agreement,  the 
material  parts  of  which  are  as  follows: 

''First.  That  the  walls  of  said  building 
facing  the  premises  of  said  second  party  on 
the  north  and  west  ends  of  said  east  one 
hundred  (100)  feet  of  said  lot  one  (1) 
shall  be  and  remain  a  party  wall,  and  shall 
be  built  upon  the  dividing  line  between 
the  said  premises  of  the  said  parties,  and 
shall  be  of  brick,  with  stone  and  metal  and 
concrete  foundations,  .  .  .  and  said 
wall  shall  stand  equally  upon  their  re- 
spective parcels  of  land,  .  .  .  and  said 
wall  shall  extend  throughout  the  whole  dis- 
tance of  said  dividing  lines. 

"Second.  Said  second  party  may  join  to 
and  use  said  wall,  or  any  part  thereof,  at 
any  time  after  the  same  shall  have  been 
built,  by  first  causing  said  wall  to  be  of 
proper  strength  and  thickness  to  sustain 
the  weight  which  he  intends  that  the  same 
shall  bear,  and  further  by  complying  with 
the  other  provisions  and  covenants  herein 
contained." 

"Fourth.  In  case  said  party  wall,  origi- 
nal, extended,  or  restored,  shall  be  totally 
or  partially  destroyed,  or  should  it  be 
necessary  to  repair  the  same  or  any  por- 
tion thereof,  either  party  hereto  may  re- 
pair or  rebuild  the  same,  and  the  expense 
of  rebuilding  or  repairing  shall  be  borne 
equally  by  the  parties  hereto,  their  heirs 
or  assigns,  as  to  so  much  of  said  wall  as 
they  may  be  using  in  common.     .     .     ." 

"Sixth.  Whenever  said  second  party  in- 
tends to  join  to  and  use  said  wall,  original 
or   restored,   as    hereinbefore   provided,   or 
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whenever  thereafter  either  of  the  said  par- 
ties shall  use  any  addition  to  said  wall 
built  by  the  other  party,  the  one  so  using 
shall  first  pay  to  the  other  party,  or  those 
claiming  under  him  or  them,  owners  for  the 
time  being  of  the  land  of  the  party  who 
built  such  wall  or  addition,  one  half  of  the 
value,  at  that  time,  of  so  much  of  said  wall 
or  of  such  addition,  including  the  founda- 
tions under  the  same,  as  he  or  they  may 
use,  and  in  computing  the  value  of  said 
wall  or  any  addition  thereto,  the  service  of 
architects,  and  labor  expended  and  per- 
formed in  respect  thereof,  shall  be  taken 
account  of  and  considered." 

Within  a  year  after  the  making  of  said 
contract,  complainants  erected  on  their 
south  and  east  lines,  dividing  their  and 
defendant's  property,  a  wall  seven  stories 
high,  which  was  part  of  a  seven-story  build- 
ing erected  upon  complainants'  lot.  The 
wall  erected  on  said  division  lines  was  a 
substantial,  solid  wall  throughout  its  length 
and  height,  and  was  constructed  according 
to  the  terms  of  the  agreement.  In  19Q1 
complainants,  over  the  protest  and  objec- 
tions of  defendants,  cut  six  large  openings 
through  the  wall,  placed  large  windows 
therein,  and  attached  to  the  side  of  the 
wall,  over  defendants'  premises,  hinges  upon 
which  they  placed  iron  window  shutters 
which  extended  and  swung  over  defendants' 
premises.  Complainants  also  made  an 
opening  in  the  wall,  and  placed  therein  a 
large  steam  exhaust  pipe,  which  projected 
11  or  2  feet  over  defendants'  premises,  from 
which  steam  and  vapor  were  expelled. 
Complainants  also  placed  anchor  rods 
through  said  wall,  with  heads  about  16 
inches  in  diameter  and  extending  some  4 
inches  over  the  premises  of  defendants.  De- 
fendants afterwards,  being  desirous  of  using 
a  part  of  the  party  wall  as  a  part  of  a 
building  they  proposed  to  conctruct  upon 
their  lot,  notified  complainants  to  remove 
the  anchor  rods,  steam  pipe,  window  shut- 
ters, and  hinges,  and  to  close  vhe  window 
openings  and  reconstruct  the  wall  as  it  was 
originally  constructed.  Defendants  also 
notified  the  complainants  of  their  inten- 
tion to  erect  a  building  on  their  lot,  and 
that,  unless  complainants  restored  the  wall 
to  its  original  condition,  defendants  would 
use  part  of  it  as  a  part  of  their  structure, 
without  paying  one  half  the  value  of  the 
part  so  used.  Complainants  did  not  com- 
ply with  this  demand  of  defendants,  and 
shortly  thereafter  defendants  began  the  con- 
struction of  a  four-story  building,  and,  in 
so  doing,  used  so  much  of  the  party  wall 
as  was  necessary,  but  refused  to  pay  com- 
plainants anything  for  the  part  so  used, 
and  thereupon  complainants  brought  this 
suit. 
61  L.R.A.(N.S.) 


The  bill,  after  setting  out  the  ownership 
of  the  premises,  the  party-wall  agreement^ 
and  the  construction  of  the  wall  by  com- 
plainants, alleged  that  defendants  were  vio- 
lating the  agreement  by  using  a  part  c^  the 
wall  without  paying  for  it.  The  bill  prayed 
that  the  defendants  be  decreed  to  pay  one- 
half  the  value  of  the  part  of  the  wall  used 
and  proposed  to  be  used  by  them;  that  th& 
amount,'  when  ascertained,  be  decreed  to  be- 
a  lien  upon  defendants'  premises;  and  that 
defendants  be  enjoined  from  using  the  wall 
without  paying  one  half  the  value  of  the- 
part  used  by  them.  Defendants  answered 
the  bill,  admitting  the  agreement^  but  alleg- 
ing the  wall  was  not  a  solid  wall,  as  re- 
quired by  the  agreement,  but  contained  & 
nimdber  of  windows  and  openings  over  de- 
fendants' premises,  which  prevented  the- 
wall  from  being  a  party  wall,  and  further 
set  up  the  placing  of  the  anchor  rod& 
through  the  wall  with  heads  projecting  4 
inches  over  the  premises  of  defendants,  also 
that  a  steam  exhaust  pipe  projected  about 
2  feet  over  the  said  premises,  from  which 
were  emitted  steam  and  vapor,  making  loud 
and  disagreeable  noises.  The  answer  fur- 
ther averred  that,  by  reason  of  the  openings 
in  the  wall,  defendants'  premises  were  ex- 
posed to  great  danger  of  fire  from  com- 
plainants' building;  that  said  openings 
prevented  .said  wall  from  being  a  party 
wall;  that  complainants  were  trespassers,, 
and  had  no  right  to  contribution  for  any 
part  of  the  value  of  the  said  wall;  that  pa- 
pers and  rubbish  were  thrown  out  from  com- 
plainants' building  over  and  upon  the  roof 
of  defendants'  building,  and  that  defend- 
ants were  entitled  to  compensation  for 
damages  by  reason  of  the  matters  set  up  in 
the  answer.  Defendants  also  filed  a  cross 
bill,  praying  that  complainants  in  the 
original  bill  be  enjoined  from  interfering 
with  the  use  of  the  wall  by  defendants,  and 
that  complainants  be  ordered  and  decreed 
to  make  the  wall  solid  by  closing  all  open- 
ings therein  adjoining  and  overlooking  de- 
fendants' premises,  and  that  cney  be 
ordered  to  remove  the  projections  that  en- 
croached upon  defendants'  premises.  Com- 
plainants answered  the  cross  bill,  and  the 
cause  was  heard  before  the  chancellor.  Th» 
decree  found  that  the  wall  stood  equally 
upon  the  land  belonging  to  complainants 
and  defendants;  that  several  years  after  it 
was  built  complainants  cut  six  openings' 
through  the  wall  for  windows,  without  the 
consent  and  against  the  objections  of  de- 
fendants; that  said  windows  were  more 
than  15  feet  above  that  part  of  the  wall 
used  by  defendants,  and  did  not  interfere 
with  the  construction  of  their  building. 
The  decree  found  that  the  window  silla^ 
iron    window    shutters,    steam    pipe,    iron 
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bolts  and  heads,  projecting  from  the  wall 
over  and  upon  the  premises  of  defendants, 
constituted  trespasses  that  should  be  re- 
moved by  complainants,  but  that  defend- 
ants were  not  entitled  to  any  other  relief 
under  their  cross  bill.  The  decree  ordered 
defendants  to  pay  complainants  $5,034.48, 
which  the  chancellor  found  to  be  the  value 
of  one  half  of  that  part  of  the  wall  used 
by  defendants,  together  with  $2,208.21  in- 
terest, that  being  5  per  cent  per  annum  on 
the  amount  found  due  complainants  from 
the  20th  day  of  June,  1901,  within  twenty 
days,  and  that,  in  default  of  the  payment, 
the  premises  of  defendants  be  sold  to  satisfy 
said  sum.  Defendants  prosecuted  an  ap- 
peal to  the  appellate  court,  and  that  court 
held  that  the  superior  court  erred  in  re- 
fusing to  grant  the  prayer  of  the  cross  bill 
that  complainants  be  required  to  fill  the 
openings  in  the  wall  where  the  windows 
were  placed,  and  restore  the  wall  to  its 
original  condition  by  making  it  a  solid  wall 
throughout  its  entire  length  and  height, 
and  in  allowing  interest  upon  the  amount 
fixed  as  the  value  of  that  part  of  the  wall 
used  by  defendants.  That  part  of  the  de- 
cree of  the  superior  court  finding  the  value 
of  that  part  of  the  wall  used  by  defendants 
to  be  $5,034.48,  and  that  defendants  were 
liable  to  complainants  in  that  sum,  was 
affirmed.  The  decree  was  therefore  re- 
versed in  part  and  remanded,  with  direc- 
tions to  the  superior  court  to  grant  the 
prayer  of  the  cross  bill  that  the  window 
openings  be  filled  and  the  wall  restored  to 
its  original  condition,  and,  upon  it  being 
made  satisfactorily  to  appear  that  that 
had  been  done,  the  defendants  be  decreed 
to  pay  complainants  $5,034.48,  and  that  the 
same  be  made  a  lien  upon  defendants' 
premises. 

There  is  no  substantial  controversy  about 
the  facts.  The  chancellor  found  that  the 
wall  was  originally  built  in  substantial  con- 
formity to  the  written  agreement,  and  that 
finding  was  approved  by  the  appellate  court. 
\b  originally  constructed  the  wall  was  a 
solid  wall  throughout  its  length  and  height, 
and  stood  one  half  on  complainants'  and 
one  half  on  defendants'  premises.  It  was 
maintained  in  that  condition  seven  or  eight 
years  before  the  window  openings  were  made 
in  it  and  the  projections  placed  on  the 
wall.  Previous  to  those  changes  defendants 
had  not  not  used  any  part  of  the  wall  by 
the  erection  of  a  building  on  their  premises. 
Upon  learning  that  complainants  were  mak- 
ing openings  in  the  wall,  defendants  noti- 
fied them  to  desist,  and  demanded  that 
they  restore  the  wall  to  its  original  condi- 
tion, but  complainants  continued  until  they 
had  completed  the  openings  and  placed 
windows  therein  and  hung  shutters  on  the 
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outside  of  the  wall.  Afterward  they  made 
another  opening,  from  which  a  steam  ex- 
haust pipe  projected.  Subsequently  defend- 
ants notified  complainants  of  their  inten- 
tion to  erect  a  building -and  use  a  part  of 
the  party  wall  in  doing  so,  and  that,  be- 
cause of  the  violation  of  the  party- wall 
agreement,  and  the  invasion  of  defendants' 
rights,  defendants  had  sustained  damages, 
and  that,  by  refusing  to  restore  the  wall  to 
its  original  condition,  complainants  had  for- 
feited their  right  to  contribution  from  de- 
fendants for  any  part  of  the  wall.  There- 
after defendants  erected  a  building  four 
stories  high,  using  the  party  wall  to  that 
extent  in  doing  so.  The  windows  made  by 
complainants  in  the  wall  were  in  the  sixth 
and  seventh  stories,  and  were  therefore 
above  the  roof  of  defendants'  building. 

Complainants  contend  that  the  contract 
does  not  expressly  require  the  wall  to  be  a 
solid  wall  throughout  its  entire  length  and 
height,  and  that  no  such  intention  of  the 
parties  can  be  fairly  implied  from  the  terms 
of  the  agreement.  The  first  clause  of  the 
agreement  provides  that  the  wall  shall  be 
built  on  the  dividing  line  between  said 
premises,  and  "shall  be  and  remain  a  party 
wall,"  and  "shall  extend  throughout  the 
whole  distance  of  said  dividing  lines."  The 
second  clause  authorizes  defendants  to  join 
to  and  use  the  wall,  or  any  part  of  it,  by 
complying  with  the  provisions  of  the  agree- 
ment. The  sixth  clause  authorizes  defend- 
ants to  join  to  and  use  said  wall  upon 
first  paying  to  complainants  one  half  of 
the  value,  at  that  time,  of  so  much  of  said 
wall  as  they  may  use.  Considering  the 
language  of  the  agreement  in  connection 
with  the  purposes  for  which  it  was  exe- 
cuted, it  seems  to  us  to  indicate  the  wall 
was  to  be  solid  throughout  its  length  and 
height.  It  is  true  it  was  built  and  the 
cost  of  it  paid  by  complainants.  At  that 
time  the  owner  of  defendants'  property  was 
not  intending  to  build  upon  it  in  the  near 
future,  but  to  secure  to  himself,  or  to 
those  who  succeeded  him  in  title,  the 
privilege  of  joining  to  the  wall  at  any  time 
thereafter  when  it  should  be  decided  to 
erect  a  building  on  his  lot.  He  gave  com- 
plainants permission  to  place  one  half  the 
wall  on  his  property.  The  wall  was  built 
for  the  purpose  of  being  used  as  a  party 
wall  between  the  premises  of  the  respective 
parties,  and  was  "to  be  and  remain  a  party 
wall."  Complainants  insist  that  the  phrase 
quoted  does  not  mean  the  wall  shall  be  and 
remain  a  party  wall  throughout  its  entire 
height,  but  means  only  such  part  of  it  as 
the  parties  may  be  using  in  common.  Tlie 
agreement  gave  the  owner  of  defendants' 
premises  the  right  to  use  the  entire  wall  by 
joining  to  it  if  he  so  desired.     There  was 
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nothing  in  the  instrument  to  indicate  that 
the  owner  of  defendants'  property  contem- 
plated or  intended  using  only  a  part  of  the 
wall  when  he  should  decide  to  erect  a  build- 
ing on  his  property.  The  agreement  secured 
to  him  the  right  to  use  it  all  by  joining  a 
building  to  it,  and  the  agreement  was  that 
±he  entire  wall  shall  be  and  remain  a  party 
wall,  and  not  that  such  portion  of  it  shall 
he  a  party  wall  as  defendants  might  elect 
to  use.  In  the  absence  of  any  provision  in 
the  agreement  that  complainants  should 
have  the  right  to  construct  and  maintain 
windows  in  the  wall  until  such  time  as  de- 
fendants desire  to  use  it,  we  think  no  such 
construction  can  be  placed  upon  the  instru- 
ment. The  agreement  required  that  the 
wall  be  and  remain  a  party  wall,  and,  in 
the  absence  of  some  provision  to  the  con- 
trary, its  terms  will  not  admit  of  the  con- 
struction that  it  was  not  intended  it  should 
he  a  solid  wall  throughout.  It  83ems  clear 
the  parties  themselves  so  understood  the 
agreement  when  the  wall  was  built,  for  it 
was  built  as  a  solid  wall  according  to 
plans  and  specifications,  and  was  so  main- 
tained for  several  years. 

It  is  further  contended  that,  as  com- 
plainants built  and  paid  for  the  wall,  they 
were  the  sole  owners  of  it  until  such  time 
as  defendants  made  payment  for  it  in  ac- 
cordance with  the  agreement,  and  until  that 
time  it  was  not  strictly  a  party  wall,  and 
•complainants  were  not  required  to  treat  it 
AS  such.  It  was  held  in  Mickel  v.  York,  175 
111.  62,  51  N.  £.  848,  that  when  a  party  wall 
is  constructed  by  one  lot  owner  between  ad- 
jacent lots,  resting  partly  on  each,  under 
An  agreement  with  the  other  to  pay  one 
half  the  value  of  it  when  he  elects  to  use 
it,  the  builder  is  the  absolute  owner  of 
the  wall,  with  the  right  to  have  one  half 
of  it  stand  upon  the  land  of  the  other.  If 
the  adjoining  owner  elects  to  pay  one  half 
the  value  of  the  wall  and  use  it,  he  becomes 
the  owner  of  the  half  standing  on  his  land, 
with  an  easement  in  the  half  standing  on 
the  lot  of  the  one  who  built  the  wall. 
Beidler  v.  King,  209  111.  302,  101  Am.  St. 
Rep.  246,  70  N.  £.  763,  states  the  same  rule, 
and  cites  and  quotes  from  Mickel  v.  York, 
-supra.  But  does  it  follow  that  because  of 
such  ownership  complainants  had  the  right 
to  make  such  openings  in  the  wall  as  they 
pleased  until  payment  was  made  by  de- 
fendants? We  think  the  answer  must  be 
in  the  negative;  for,  as  we  understand  and 
•construe  the  agreement,  complainants  were 
obligated  to  build  and  maintain  a  solid 
wall.  The  right  to  violate  the  agreement 
did  not  attend  such  ownership  of  the  wall. 
It  is  necessary,  therefore,  in  the  decision 
of  this  case  to  determine  how,  if  at  all,  the 
unauthorized  acts  of  complainants  in  mak- 
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ing  the  windows  in  the  wall  and  in  placing 
projections  over  and  upon  defendants'  lot 
affected  the  rights  of  the  parties,  and  also 
whether  the  defendants  are  entitled  to  the 
relief  prayed  in  their  cross  bill  or  any  part 
thereof. 

The  appellate  court  affirmed  that  part 
of  the  decree  of  the  superior  court  finding 
defendants  liable  to  complainants  for  one 
half  the  value  of  that  part  of  the  party 
wall  used  by  defendants,  but  held  they 
were  not  liable  for  interest  on  the  amount 
found  due.  The  appellate  court  also  held 
that  defendants  were  entitled  to  the  relief 
prayed  under  their  cross  bill.  No  cross 
errors  have  been  assigned  by  defendants, 
and,  while  they  assert  in  their  brief  that 
they  were  wrongfully  adjudged  liable  for 
the  value  of  one  half  of  the  wall  used,  under 
the  state  of  the  record  before  us  they  are  to 
be  deemed  as  admitting  the  correctness  of 
the  judgments  of  the  superior  court  and 
appellate  court  that  when  they  joined  to 
and  used  the  wall  they  became  liable  to 
complainants  in  the  sum  of  $5,034.48,  un- 
der the  agreement.  They  insist,  however, 
that  they  are  not  liable  for  interest  on 
that  amount,  and  say  they  should  not  be 
penalized  by  being  required  to  pay  interest, 
because  they  in  good  faith  defended  against 
any  liability  on  account  of  the  use  made  by 
them  of  a  portion  of  the  party  wall. 

The  three  lowest  windows  in  the  party 
wall  were  in  the  second  story  above  the 
roof  of  defendants'  building,  and  the  other 
three  were  one  story  higher.  They  were 
wrongfully  placed  and  maintained  there,  as 
were  also  the  projections,  but  they  did  not 
prevent  or  directly  interfere  with  defend- 
ants using  all  that  portion  of  the  party 
wall  thev  desired  then  to  use.  While  com- 
plainants  had  no  right  to  make  the  windows 
in  the  wall  or  to  extend  projections  beyond 
it,  their  doing  so  did  not  authorize  defend- 
ants to  use  the  part  of  the  wall  where  there 
were  no  windows  or  projections,  without 
paying  for  it.  In  our  judgment,  they  had 
a  remedy  against  complainants  for  the^r 
wrongful  acts,  but  such  wrongful  acts  of 
complainants  did  not  absolve  defendants 
from  the  obligation  to  pay  for  the  part  of 
the  wall  they  used.  The  liability  of  de- 
fendants was  one  arising  upon  a  written 
contract,  and  became  due  when  they  pro- 
ceeded to  join  their  building  to  the  party 
wall.  Under  the  second  section  of  our  stat- 
ute on  interest,  creditors  are  entitled  to 
interest  at  5  per  cent  upon  money  after  it 
becomes  due  under  any  instrunient  of  writ- 
ing. The  money  became  due  under  an  in- 
strument of  writing,  and  complainants  were 
entitled  to  interest,  unless  it  is  shown  they 
have  done  some,  act  which  upon  equitable 
considerations  should  be  held  a  bar  to  or 
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forfeiture  of  the  right  to  interest.  We  are 
•of  the  opinion  that  no  such  considerations 
Arise  in  this  case.  The  wall  was  built  in 
substantial  compliance  with  the  agreement, 
And  all  that  part  of  the  wall  in  use  by  de- 
fendants is  in  the  same  condition  as  when 
originally  constructed.  Defendants,  as 
hereafter  stated,  have  a  right  to  require  the 
portion  of  the  wall  where  the  changes  have 
been  made  to  be  restored  to  its  original  con- 
dition, but  as  the  changes  made  in  part  of 
the  wall  not  used  by  defendants  do  not 
materially  interfere  with  the  use  of  the 
part  they  have  elected  to  use,  it  appears  to 
us  that,  disregarding  the  statute  to  which 
we  have  referred,  it  would  be  contrary  to 
the  rules  of  equity  to  say  they  could  re- 
fuse payment,  and  not  become  liable  for  in- 
terest. *  In  Keady  v.  White,  168  111.  76,  48 
N.  E.  314,  it  was  said:  "Interest,  in  equity, 
is  allowed  because  of  its  equitable  considera- 
tions, and  it  gives  or  withholds  interest  as, 
under  all  the  circumstances  of  the  case, 
it  deems  equitable  and  just."  Warner  v. 
Rogers,  23  Minn.  34,  is  in  its  essential  fea- 
tures much  like  this  case,  and  it  was  held 
using  the  wall  rendered  the  party  so  using 
it  liable  from  the  time  of  joining  to  it.  It 
would  probably  not  be  contended  that,  if 
no  changes  had  been  made  in  any  part  of 
the  wall,  defendants  could  have  used  it  and 
oot  become  liable  for  interest  if  they  re- 
fused to  make  the  payment  required  by  the 
party-wall  agreement.  The  evidence  affords 
no  basis  for  recoupment  on  account  of  dam- 
ages sustained  by  defendants,  and  we  think 
they  must  be  held  liable  for  interest.  Phil- 
lips T.  South  Park,  119  111.  626,  10  N.  E. 
230;  Keeler  v.  Herr,  157  111.  67,  41  N.  E. 
760. 

We  are  of  opinion  the  appellate  court 
correctly  held  defendants  were  entitled,  un- 
der the  cross  bill,  to  a  decree  requiring  the 
removal  of  the  projections,  the  closing  of 
the  openings  in  the  wall,  and  its  restoration 
to  its  original  condition  as  a  solid  wall 
throughout  its  length  and  height.  While 
the  wall  was  constructed  by  complainants, 
and  defendants  were  not  required  by  the 
agreement  to  pay  any  part  of  the  cost  until 
they  desired  to  use  it,  as  we  have  before 
stated,  it  was  built  for  a  party  wall,  and 
under  the  agreement  was  required  to  be 
maintained  as  a  solid  wall.  The  owner  of 
defendants*  premises  gave  one  half  of  the 
land  upon  which  the  wall  was  built  for  the 
privilege  of  joining  to  it  when  he  should  de- 
sire to  do  so,  by  paying  one  half  the  value 
<of  the  wall  used.  He  and  defendants,  as 
his  successors  in  title,  have  a  right  to  re- 
quire performance  of  and  compliance  with 
that  agreement. 

That  defendants  have  the  right  to  require 
the  restoration  of  the  wall  to  its  original 
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condition  is  supported  by  the  case  of  Spring- 
er V.  Darlington,  207  111.  238,  69  N.  E.  946. 
In  that  case  a  party  wall  had  been  de- 
stroyed by  fire,  and  was  rebuilt  by  Springer 
with  a  large  number  of  openings  in  it.  Dar- 
lington, who  was  not  using  the  newly  built 
wall,  filed  a  bill  praying  that  the  open- 
ings in  the  wall  be  declared  a  nuisance,  and 
that  Springer  be  enjoined  from  maintaining 
them.  The  agreement  under  which  the 
original  party  wall  was  built,  so  far  as  re- 
quiring it  to  be  a  solid  wfill  is  concerned,  is 
similar  to  the  agreement  in  this  case.  The 
trial  court  held  that  the  wall  had  been  re- 
built by  Springer  under  the  party-wall 
agreement;  that  it  should  have  been  a  solid 
wall;  that  the  openings  in  the  wall  and 
the  projecting  window  caps  and  sills  were 
a  continuing  nuisance  to  Darlington,  and 
that  he  had  a  right  to  close  the  openings, 
remove  the  projections,  and  make  the  wall 
a  solid  party  wall.  That  decree  was  in  all 
respects  afiirmed  by  this  court.  In  the 
opinion  the  court  said  it  was  no  answer  to 
the  claim  of  Darlington  for  the  relief  prayed 
to  say  he  was  not  entitled  to  it  until  he 
had  paid  one  half  the  expense  of  construct- 
ing the  wall,  for  that  would  be  to  require 
him  to  pay  for  a  structure  that  was  not 
erected  in  compliance  with  the  agreement; 
t^at  it  was  unimportant  what  kind  of  a 
structure  Darlington  might  want  to  build 
on  his  lot;  that  he  was  entitled  to  have 
a  compliance  with  the  terms  of  the  contract, 
and  Springer  could  not  say  he  would  not 
comply  with  it  because  Darlington  did  not 
intend  to  use  his  property  in  a  certain  way. 
The  court  further  said  Darlington  was  en- 
titled to  have  the  aid  of  a  court  of  equity 
to  place  the  wall  in  the  condition  the  con- 
tract required  it  should  be,  and  that  no 
other  remedy  was  adequate. 

Complainants  attempt  to  distinguish  the 
Springer  Case  from  this,  because  there  the 
original  party  wall  was  paid  for  by  the  ad- 
joining owners,  and  in  rebuilding  it 
Springer  used  a  part  of  the  old  founda- 
tion. We  do  not  think  that  furnishes  any 
reasonable  basis  for  distinction.  The  gen- 
eral principles  announced  in  that  case 
upon  the  question  under  discussion  we  be- 
lieve to  be  sound,  and,  in  the  absence  of  any 
authority  upon  the  question,  we  would  be 
disposed  to  hold  that  defendants  have  the 
right  to  have  the  wall  restored  to  its 
original  condition.  Upon  that  question  the 
judgment  of  the  appellate  court  was  right. 

The  judgment  of  the  Appellate  Court  is 
therefore  afiirmed  in  all  respects  except  as 
to  the  allowance  of  interest  on  the  $5,034.- 
48  found  due  from  defendants,  and  that 
part  of  the  judgment  is  reversed,  and  the 
cause   remanded    to    the    Superior   Court, 
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with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  in  part  and  remanded,  with  di- 
rections. 

Petition  for  rehearing  denied  February  4, 
1914. 


IOWA  SUPREACE  COURT. 

FIRST  UNITARIAN  SOCIETY  OF  IOWA 

CITY,  Appt., 

V. 

CITIZENS'    SAVINGS    &    TRUST    COM- 
PANY, IOWA  CITY. 

(—  Iowa,  — ,  142  N.  W.  87.) 

Covenant  —  against    encumbrances  — 
sewer  easement. 

An  easement  for  a  public  sewer  laid  5 
feet  beneath  the  surface  of  a  city  lot  is  not 
within  a  covenant  against  encumbrances  in 
a  deed  of  the  property. 

(Deemer  and  Gaynor,  JJ.,  dissent.) 

(June  7,  1913.) 

APPEAL  by  plaintiff  for  a  judgment  of 
the  District  Court  for  Johnson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  breach  of  covenant 
in  a  warranty  deed.    Affirmed. 

Statement  by  Evans,  J.: 

This  is  an  action  for  damages  for  breach 


of  covenant  in  warranty  deed.  The  case 
was  tried  to  the  court  without  a  jury  upon 
an  agreed  statement  of  facts.  There  was  a 
judgment  for  the  defendant,  and  plaintiff 
appeals. 

Messrs.  Henry  Negus  and  Henry  H. 
Griffiths,  for  appellant: 

An  easement  is  presumed  in  law  to  be 
an  encumbrance,  and  the  burden  is  upon 
the  grantor  to  establish  that  it  is  a  benefit. 

Harrison  v.  Des  Moines  &  Ft.  D.  R.  Co. 
91  Iowa,  114,  58  N.  W.  1081. 

Knowledge  of  encumbrances  by  the 
grantee  is  immaterial. 

Doyle  V.  Emerson,  145  Iowa,  358,  124  N. 
W.  176;  Harwood  v.  Lee,  85  Iowa,  622,  52  N. 
W.  521. 

Breach  of  covenants  of  seisin  and  of  right 
to  convey  entitles  the  grantee  to  recovery 
of  damages  thereby  sustained,  on  a  jury 
trial. 

Brandt  v.  Foster,  5  Iowa,  287;  Zent  v. 
Picken,  54  Iowa,  535,  6  N.  W.  750;  Sturgia 
V.  Slocum,  140  Iowa,  25,  116  N.  W.  128. 

The  sewer  is  a  perpetual  servitude,  a 
perpetual  easement,  as  to  the  lot  across 
which  it  runs. 

Chicago  V.  Green,  238  111.  258,  87  N.  E. 
417;  Alderman  v.  New  Haven,  81  Conn. 
137,  18  L.R.A.(N.S.)   74,  70  Atl.  626. 

Mr.  O.  A.  Byington,  for  appellee: 

An  encumbrance  is  "a  right  in  a  third 
person  in  the  land  in  question  to  the  diminn- 
tion  of  the  value  of  the  land,  though  con- 


note. —  Eocistence  of  water  right  on  land 
at  time  of  conveyance  as  breach  of 
covenant. 

Bennett  v.  Booth,  70  W.  Va.  264,  39 
L.R.A.(N.S.)  618,  73  S.  £.  909,  seems  to  be 
the  only  case,  in  addition  to  First  Uni- 
tarian Soc.  V.  Citizens*  Sav.  &  T.  Co. 
which  has  passed  upon  the  question  wheth- 
er or  not  the  existence  of  a  water  right  on 
land  at  the  time  of  its  conveyance  consti- 
tutes a  breach  of  the  covenant  in  a  deed  of 
the  land,  since  the  compilation  of  the  note 
to  Schurger  v.  Moorman,  36  L.R.A.(N.S.) 
313,  wherein  the  earlier  cases  upon  the 
question  are  treated.  In  Bennett  v.  Booth, 
supra,  it  was  held  that  a  covenant  of  gen- 
eral warranty  of  title  was  not  broken  by 
the  existence  of  a  visible  easement,  consist- 
ing of  a  right  to  maintain  a  mill  pond,  upon 
the  land  conveyed.  This  was  upon  the 
ground  that  when  an  easement  is  so  open 
and  apparent  that  the  contracting  parties 
must  have  known  of  it,  they  are  presumed 
to  have  contracted  with  reference  to  the 
condition  in  which  the  land  then  was,  and 
that  it  cannot  be  supposed  that  the  pur- 
chaser agreed  to  pay  any  more  for  the  land 
than  he  considered  it  worth  with  the  bur- 
den on  it. 
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The  conclusion  reached  in  the  First  Uni- 
tarian Soc.  Case,  to  the  effect  that  an  ease- 
ment for  a  public  sewer  laid  5  or  6  feet  be- 
neath the  surface  of  a  city  lot  is  not  within 
a  covenant  against  encumbrances  in  a  deed 
of  the  lot,  while  in  keeping  with  the  Iowa 
rule  as  to  public  highways,  cannot  be  recon- 
ciled with  the  great  weight  of  authority 
upon  the  question.  The  majority  of  the 
court  seemingly  proceeded  upon  the  ground 
that  since  the  drain  was  a  public  necessity 
it  must  be  a  benefit  to  the  property,  and 
that  therefore  the  owner  was  subject  to 
some  incidental  servitude;  but  this  in  it- 
self seems  inconsistent  with  the  fact  that 
the  property  by  statute  could  not  have  been 
taken  for  the  purpose  without  condemna- 
tion and  payment  of  damages. 

The  notes  upon  the  question  whether  or 
not  the  existence  of  a  public  highway,  a 
private  way,  or  a  railroad  right  of  way 
across  land  at  the  time  of  conveyance,  con- 
stitutes a  breach  of  the  various  covenants 
in  a  deed  of  real  estate,  which  notes  are  re- 
ferred to  in  the  earlier  note  upon  the  pres- 
ent question,  are  supplemented  by  the  note 
to  Sandum  v.  Johnson,  48  L.R.A.(N.S.)  619. 

G.  J.  C. 
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sistent  with  the  passing  of  the  fee  by  the 
deed  of  covenants." 

Barlow  t.  McKinley,  24  Iowa,  69. 

An  encumbrance  is  "a  burden  upon  the 
land  depreciative  of  its  value,  such  as  a 
lien,  easement,  servitude,  which,  though  ad- 
verse to  the  interest  of  the  landowner,  does 
not  conflict  with  his  covenants  of  the  land 
in  fee." 

10  Am.  &  Eng.  Enc.  Law,  361. 

A  public  highway  is  not  covered  by  the 
eovenants  of  warranty. 

Weller  v.  Fidelity  Trust  &  Safety  Vault 
Co.  23  Ky.  L.  Rep.  1130,  64  S.  W.  843. 

A  purchaser  of  land  is  bound  to  take  no- 
tice of  the  existence  of  the  public  highway, 
and  the  existence  of  such  an  easement  is 
not  a  breach  of  covenant  against  encum- 
brance. 

Clark  ▼.  Mossman,  58  Neb.  87,  78  N.  W. 
399;  Omaha  Southern  R.  Co.  v.  Beeson,  36 
Neb.  361,  54  N.  W.  557;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Shepherd,  39  Neb.  525,  58  N. 
W.  189;  Huyck  v.  Andrews,  113  N.  Y.  81, 
3  L.RJL  789,  10  Am.  St.  Rep.  432,  20  N. 
£.  581;  Wilson  ▼.  Cochran,  46  Pa.  229; 
Scribner  v.  Holmes,  16  Ind.  142;  Kutz  v. 
McCune,  22  Wis.  628,  99  Am.  Dec.  85. 

A  highway  on  land  conveyed  does  not 
constitute  a  breach  of  warranty  against  en- 
cumbrance. 

Harrison  ▼.  Des  Moines  &  Ft.  D.  R.  Co. 
91  Iowa,  114,  58  N.  W.  1081. 

A  person  is  presumed  to  have  purchased 
real  estate  wiUi  notice  of  railways,  high- 
ways, and  public  easements,  and  they  do 
not  constitute  a  breach  of  the  covenants  of 
a  deed. 

Smith  V.  Hughes,  50  Wis.  620,  7  N.  W. 
653. 

Where  lands  are  conveyed  with  reference 
to  a  recorded  plat,  streets  and  alleys  over 
such  lands  are  necessarily  exempted  from 
such  covenants,  and  the  grantee  is  charge- 
able with  knowledge  of  their  existence,  and 
they  do  not  constitute  a  breach  of  warranty. 

Bnrbach  ▼.  Schweinler,  56  Wis.  386,  14  N. 
W.  449. 

A  drainage  ditch  passing  through  the 
land  does  not  constitute  a  breach  of  cove- 
nant against  encumbrance. 

Stuhr  V.  Butterfield,  151  Iowa,  736,  36 
L.R.A.  (N.S.)  321,  130  N.  W.  897. 

Fvans,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  holds  its  cause  of  action  by 
assignment.  Its  assignor  was  the  grantee 
in  a  warranty  deed  executed  to  it  by  the 
defendant  on  December  14,  1907,  and  which 
conveyed  to  it  a  certain  lot  4  in  Iowa  City. 
The  deed  contains  covenants  of  warranty 
which  will  be  hereinafter  set  out.  It  was 
averred  that  the  covenants  were  breached 
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by  the  existence  of  a  public  sewer  traversing 
said  lot  to  a  depth  of  6  feet  beneath  the 
surface,  which  sewer  had  been  used  and 
maintained  by  the  public  for  more  than  40 
years  and  was  still  ho  used  and  maintained. 
It  was  averred  that  the  plaintiff's  assignor 
was  danuiged  thereby  to  the  sum  of  $1,500. 
The  answer  admitted  the  assignment  of  the 
cause  of  action  and  the  existence  of  the 
warranty  deed  and  the  existence  of  the  pub- 
lic sewer,  and  denied  all  other  allegations, 
and  especially  denied  that  the  existence  of 
said  sewer  damaged  plaintiffs  assignor  or 
was  in  any  way  detrimental  to  the  value  of 
tlie  lot.  In  the  court  below,  the  parties 
submitted  the  case  to  the  court  without  a 
jury  upon  the  following  agreed  statement 
of  facts:  "It  is  agreed  as  follows:  That 
the  defendant  was  the  owner  of  lot  4  in 
block  44  of  Iowa  City,  Iowa,  and  that  on 
the  14th  day  of  December,  1907,  by  its  au- 
thorized officers  it  conveyed  said  above- 
described  property  by  a  warranty  deed  to 
the  plaintiff. «  The  said  covenants  of  war- 
ranty being  as  follows: 


u  < 


'And  we  do  hereby  covenant  with  the 
Iowa  Association  of  Unitarian  and  other 
independent  churches  that  we  are  lawfully 
seised  of  said  premises,  that  they  are  free 
from  encumbrances,  that  we  have  good  right 
and  lawful  autliority  to  sell  and  convey  the 
same,  and  we  do  hereby  covenant  to  war- 
rant and  defend  the  said  premises  against 
the  lawful  claims  of  all  persons  whomso- 
ever, and  the  grantors  aforesaid  hereby 
relinquish  all  contingent  right,  including 
rights  of  dower,  which  they  have  in  and  to 
said  last-described  premises.  That  at  the 
time  of  executing  said  deed  and  of  the  con- 
veyance of  the  said  property,  there  extended 
across  said  lot  a  certain  public  sewer,  which 
sewer  entered  the  lot  about  16  feet  west  of 
the  northeast  comer  thereof  and  extended 
diagonally  southeast,  passed  out  of  said  lot 
at  a  point  about  64  feet  south  of  said  north- 
east corner.  That  said  sewer  had  been  in 
existence  for  many  years  and  was  a  public 
sewer  of  such  a  character  that  the  public 
had  rights  therein,  and  the  same  could  not 
be  removed.  That  the  top  of  said  sewer  is 
from  5  feet  to  5  feet  6  inches  below  the  sur- 
face of  the  ground,  and  said  sewer  is  about  3 
feet  wide  and  4  feet  deep  on  the  inside  and 
5  feet  and  6  inches  wide  on  top.  It  is  agreed 
that  the  court  shall  determine  from  the 
said  above  facts  whether  the  defendant  is 
liable  to  the  plaintiff  for  breach  of  war- 
ranty. 

First    Unitarian    Society    of    Iowa    City. 

Citizens'  Savings  k  Trust.  Co.'  " 

We  think  appellant's  discussion  in  the 
briefs  goes  quite  beyond  the  facts  appearing 
of  record. 
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IOWA  SUPREME  COURT. 


Our  consideration  and  discussion  of  the 
question  presented  must  necessarily  be  cir- 
cumscribed by  the  agreed  statement  of  facts. 
The  encumbrance  charged  in  this  case  is 
the  public  easement  incident  to  the  use  and 
maintenance  of  the  public  sewer. 

An  easement  may  or  may  not  be  an  en- 
cumbrance. An  "encumbrance"  has  been  de- 
fined as  "a  burden  upon  land  depreciative 
of  its  value;  such  as  a  lien,  easement,  or 
servitude  which  though  adverse  to  the  in- 
terest of  the  landowner  does  not  conflict 
with  his  conveyance  of  the  land  in  fee."  10 
Am.  &  Eng.  £nc.  Law,  361.  In  Barlow  v. 
McKinley,  24  Iowa,  60,  it  was  defined  as 
"right  in  a  third  person  in  the  land  in  ques- 
tion, to  the  diminution  of  the  value  of  the 
land,  though  consistent  with  the  passing  of 
the  fee  by  the  deed  of  conveyance."  The 
trial  court  found  that  the  easement  in  ques- 
tion was  not  an  encumbrance  within  the 
meaning  of  the  law.  This  holding  was  con- 
cededly  based  upon  our  previous  cases. 
Harrison  v.  Des  Moines  k  Ft.  D.  R.  Co.  91 
Iowa,  114,  58  N.  W.  1081 ;  Stuhr  v.  Butter- 
field,  151  Iowa,  736,  36  L.R.A.(N.S.)  321, 
130  N.  W.  897. 

The  real  question  before  us  is  therefore 
whether,  under  the  stipulated  facts,  the  doc- 
trine of  the  cited  cases  warranted  the  judg- 
ment of  the  lower  courc  in  favor  of  the  de- 
fendant. Some  of  the  authorities  classify 
encumbrance  as  falling  naturally  into  two 
general  classes :  ( 1 )  Such  as  affect  or  re- 
late to  the  title  or  to  the  record  thereof; 
(2)  such  as  affect  or  relate  to  the  actual 
physical  conditions  upon  the  realty.  The 
first  class  is  illustrated  by  lien  of  taxes, 
judgments,  or  mortgages.  As  to  such  it  is 
uniformly  held  that  they  are  included  in  the 
covenant  against  encumbrances  regardless 
of  knowledge  of  the  grantee.  Those  relat- 
ing to  physical  conditions  of  the  realty  may 
come  under  a  somewhat  different  rule. 
Whenever  the  actual  physical  conditions 
are  apparent  and  are  in  their  nature  per- 
manent and  irremediable,  they  are  some- 
times held  to  have  been  within  the  contem- 
plation of  the  parties  in  fixing  the  price, 
and  are  deemed  not  to  be  included  in  a 
general  covenant  against  encumbrances. 
The  distinction  in  the  two  classes  of  encum- 
brances is  recognized  by  many  courts.  In 
Mcmmert  v.  McKeen,  112  Pa.  315,  4  Atl. 
542,  this  distinction  is  discussed  as  follows: 
"Where  encumbrances  of  the  former  class 
exist,  the  covenant  referred  to,  under  all 
the  authorities.  Is  broken  the  instant  it  is 
made,  and  it  is  of  no  importance  that  the 
grantee  had  notice  of  them  when  he  took 
the  title.  Cathcart  v.  Bowman,  5  Pa.  317; 
Funk  V.  Voneida,  11  Serg.  &  R.  109,  14  Am. 
Dec.  617.  Such  encumbrances  are  usually 
of  a  temporary  character  and  capable  of 
61  L.R.A.(N.S.) 


removal;  the  very  object  of  the  covenant  i» 
to  protect  the  vendee  against  them.  Hence 
knowledge,  actual  or  constructive,  of  their 
existence,  is  no  answer  to  an  action  for  a 
breach  of  such  covenant.  Where,  however, 
there  is  a  servitude  imposed  upon  the  land 
which  is  visible  to  the  eye,  and  which  affects- 
not  title,  but  the  physical  condition  of  the* 
property,  a  different  rule  prevails.  Thus- 
it  was  held  in  Patterson  v.  Arthurs,  9 
Watts,  152,  that,  where  the  owner  had  cove- 
nanted to  convey  certain  lots  free  from  all 
encumbrances,  a  public  road,  which  occu- 
pied a  portion  of  such  lots,  was  not  an  en- 
cumbrance within  the  meaning  of  the  cove- 
nant. This  is  not  because  of  any  right  ac- 
quired by  the  public,  but  by  reason  of  the- 
fact  that  the  road,  although  admittedly  an 
encumbrance,  and  possibly  an  injury  to  the 
property,  was  there  when  the  purchaser 
bought,  and  he  is  presumed  to  have  had 
knowledge  of  it.  In  such  and  similar  cases- 
there  is  the  further  presumption  that,  if 
the  encumbrance  is  really  an  injury,  such 
injury  was  in  the  contemplation  of  the 
parties,  and  that  the  price  was  regulated 
accordingly."  To  the  same  effect,  see  Des- 
vergers  v.  Willis,  56  Ga.  515,  21  Am.  Rep. 
289;  Whitbeck  v.  Cook,  15  Johns.  483,  » 
Am.  Dec.  272;  Clark  v.  Mossman,  58  Keb. 
87,  78  N.  W.  399;  Wcllcr  v.  Fidelity  Trust 
k  Safety  Vault  Co.  23  Ky.  L.  Rep.  1136^ 
64  S.  W.  843 ;  Kutz  v.  McCune,  22  Wis.  628, 
99  Am.  Dec.  85;  Scribner  v.  Holmes,  16  Ind^ 
142;  Wilson  v.  Cochran,  46  Pa.  229;  Huyck 
V.  Andrews,  113  N.  Y.  81,  3  L.R,A.  789,'  10- 
Am.  St.  Rep.  432,  20  N.  E.  581;  Omalia 
Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  34 
N.  W.  657;  Chicago,  R.  I.  &  P.  R,  Co.  v- 
Shepherd,  39  Neb.  525,  58  N.  W.  189. 

To  the  foregoing  must  be  added  the  fur- 
ther proposition  that,  where  public  improve- 
ments are  adopted  for  the  betterment  of  real 
estate  within  a  district,  such  new  physical 
conditions  as  are  necessary  and  usually  inci- 
dent to  such  improvement  are  deemed  ordi- 
narily within  the  contemplation  of  purchas- 
er and  seller,  and  are  not  deemed  a  breach 
of  covenant  against  encumbrances.  Such 
doctrine  has  been  expressly  applied  by  this 
court  to  highways  and  drainage  ditches. 
Harrison  v.  Des  Moines  &  Ft.  D.  R.  Co.  and 
Stuhr  V.  Butterfield,  supra. 

All  public  improvement  involves  a  certain 
community  of  interest  in  all  real  estate 
within  its  district.  Such  improvement  is 
not  available  to  one  piece  of  property  alone, 
and  yet  it  is  essential  to  its  appropriate 
use  and  enjoyment  From  its  very  nature  it 
cannot  benefit  one  without  benefiting  many ; 
and,  as  an  incident  to  the  mutpal  benefit,  it 
lays  also  a  mutual  servitude  upon  all.  The 
highways  carved  out  of  a  farm  brin;^  such 
farm  into  connection  with  the  entire  high- 
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waj  system  of  the  state.  The  drainage 
ditch  cut  through  a  farm  confers  upon  such 
farm  the  benefit  of  a  complete  drainage 
system,  furnishing  to  it  an  outlet  below  for 
its  own  surface  waters  and  subjecting  it 
to  incident  servitude  from  above. 

Is  a  public  sewer  such  an  improvement 
and  betterment  to  real  estate  that  it  comes 
fairly  within  the  operation  of  the  doctrine 
announced?  City  property  has  need  of 
sewer  facilities.  Abutting  property  is  taxed 
therefor  as  for  benefits  received.  These 
facilities  can  be  acquired  only  by  inclusion 
in  a  sewer  system.  To  become  a  part  of 
such  system  is  to  receive  its  benefits  and 
to  be  subject  likewise  to  some  degree  of 
servitude.  Can  such  incident  servitude  be 
deemed  a  breach  of  covenant  against  encum- 
brances T 

It  is  argued  by  appellant  that  the  doctrine 
of  our  cases  above  cited  does  not  apply,  be- 
cause the  sewer  was  underground,  and  not 
apparent  to  observation.  This  distinction 
might  meet  the  argument  of  some  of  the 
cases.  The  doctrine  of  our  own  cases,  how- 
ever, has  not  been  made  to  rest  upon  the 
fact  that  the  encumbrance  was  apparent  or 
known.  This  court  had  previously  held,  in 
Barlow  v.  McKinley,  24  Iowa,  69,  that  a 
railroad  right  of  way  operated  as  a  breach 
of  covenant  though  its  existence  was  ap- 
parent and  known.  The  Harrison  Case  was 
put  upon  the  broad  and  practical  ground 
that  public  improvement  and  betterment 
which  so  benefits  abutting  property  as  to 
render  it  liable  to  assessment  for  the  im- 
provement ought  not  to  be  deemed  ordi- 
narily as  depreciating  its  value.  It  recog- 
nized the  fact  that  such  betterment  imposed, 
nevertheless,  upon  the  benefited  property  a 
certain  mutual  servitude,  and  to  that  ex- 
tent created  an  easement  in  a  legal  sense 
against  all  property  within  the  benefited 
district.  The  holding  was  that  such  case- 
ment, however,  was  not  ordinarily  an  encum- 
brance, because  in  its  entirety  it  was  bene- 
ficial, and  not  detrimental  to  the  value. 
The  following  excerpts  are  from  the  opinion 
in  that  case:  ''It  will  be  observed  that  we 
are  to  meet  a  delicate  question,  and  also 
one  of  great  and  very  general  importance 
to  all  parts  of  the  state,  from  the  fact  that 
conveyances  of  land  are  generally  with  cov- 
enants against  encumbrances,  an(f  very  few 
of  the  number,  which  is  immense,  contain 
exceptions  as  to  public  highways.  If  the 
rule  is  to  obtain  in  this  state  that  such 
highways  are  encumbrances  against  cove- 
nants of  warranty,  the  efTect  will  be  to 
create  almost  numberless  liabilities  where 
none  were  thought  to  exist;  for,  with  a 
few  exceptions,  if  any,  conveyances  have 
been  made  without  an  apprehension  of  such 
a  rule,  by  either  of  the  parties;  and,  as 
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has  been  said  in  other  states  that  have 
denied  the  rule,  it  'would  produce  a  crop  of 
litigation  .  .  .  that  would  be  almost- 
interminable.'  Such  consideration  should 
not  influence  us  to  override  an  established 
rule  of  law,  and  to  deny  to  any  party  a 
vested  right;  but  they  are  important  where 
a  rule  of  law  for  the  state  is  to  be  settled 
upon  authority,  and  is  so  doubtful  that 
parties  acquiring  rights  may  have  done  so- 
under mistaken  apprehensions  of  what  the 
rule  should  be.  It  is  conceded  that  the  au- 
thorities are  not  uniform  on  the  question. 
In  Prichard  v.  Atkinson,  3  N.  H.  335;  Kel- 
logg V.  Ingersoll,  2  Mass.  97;  Haynes  v. 
Young,  36  Me.  657;  and  Burk  v.  Hill,  48^ 
Ind.  52,  17  Am.  Rep.  731,  it  is  held  that 
such  highways  are  encumbrances  and  » 
breach  of  such  covenants.  In  Desvergers  v., 
Willis,  66  Ga.  615,  21  Am.  Rep.  289  >  Whit- 
beck  V.  Cook,  15  Johns.  483,  8  Am.  Dec. 
272;  Patterson  v.  Arthurs,  9  Watts,  152; 
and  Memmcrt  v.  McKeen,  112  Pa.  315,  4 
Atl.  542, — the  opposite  rule  is  held.  Both 
lines  of  authorities  have  support  from  rul- 
ing on  kindred  questions,  and  nothing  less 
can  be  said,'  on  authority,  than  that  the 
question  is  one  of  grave  doubt.  It  should 
be  said  that  some  of  the  authorities  cited 
against  the  rule  that  such  an  encumbrance 
constitutes  a  breach  base  the  conclusion  on 
a  broader  doctrine  than  that  of  the  rule  ap- 
plying simply  to  public  highways,  and  hold 
that  it  applies  to  other  easements,  where 
they  are  open,  notorious,  and  are,  or  may 
be  presumed '  to  have  been,  known  to  the 
vendee  when  the  purchase  was  made;  as  in 
the  case  of  a  right  of  way  for  a  railroad, 
when  the  road  was  in  operation,  and  the 
easement  created  by  it  known  to  the  grantee. 
In  view  of  the  rule  adopted  in  this  state — 
that  knowledge  of  the  easement  will  not  ex- 
clude it  from  the  operations  ot  the  war- 
ranty— if  we  are  to  make  a  public  highway 
an  exception  to  the  rule,  it  must  be  on  other 
grounds,  or  at  least  the  conclusion  should 
be  aided  by  other  reasons.  ...  In  gen- 
eral, easements  are  of  siich  nature  that  they 
become  encumbrances,  in  the  sense  that 
they  are  a  burden  or  detriment  to  the  ser- 
vient estate;  because  there  is  nothing  in 
their  nature  from  which  the  law  will  pre- 
sume that  they  were  created  in  the  interest, 
or  for  the  betterment,  of  the  estate.  It  is 
in  this  view  that  it  has  sometimes  been  said 
that  all  easements  are  encumbrances,  and 
this,  as  we  think,  has  led,  in  some  cases,  to 
the  statement  of  a  broader  rule  than  either 
public  or  private  interests  demand.  No 
easement  should  be  regarded  as  an  encum- 
brance to  an  estate,  which  is  essential  to 
its  enjoyment,  and  by  which  its  value  is 
presumably  enhanced.  Nothing  in  thf? 
record  indicates  that  the  highways  in  ques- 
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tion  do  not  bear  the  relation  to  the  land  con- 
veyed to  the  plaintiff  that  public  highways 
l^enerally  do  to  agricultural  lands;  and  we 
have  no  hesitancy  in  saying  that  public 
highways  are  not  depreciative,  but,  on  the 
contrary,  they  are  highly  appreciative,  of 
the  value  of  the  lands  on  which  they  con- 
stitute an  easement,  and  are  a  means  with- 
out which  such  lands  are  not  available  for 
use,  nor  sought  after  in  the  markets.  .  .  . 
By  this  system  of  highways  the  landed 
estates  become  mutually  servient,  and  in 
such  a  way  that  the  easements  are  mutually 
advantageous  and  the  respective  land  values 
enhanced  thereby.  Such  an  easement  is  not 
an  encumbrance.  ,  .'  .  We  may  say  that 
we  make  the  distinction  on  the  line  of  what 
the  law  will  presume  to  be  an  encumbrance, 
in  the  sense  that  it  is  a  damage  to  the  estate 
made  servient  to  the  easement.  Other  ease- 
ments to  which  our  attention  has  been 
called,  or  which  we  have  been  able  to  con- 
sider, are  not  such  that  the  law  will  pre- 
sume them  as  attaching  to  an  estate,  at  the 
instance  of  the  owner,  and  for  its  advantage. 
The  consequences  of  a  rule  that  would  hold 
to  a  technical  liability  at  law  in  such  cases, 
and  remand  parties  to  proceedings  in  equity 
to  reform  the  thousands  of  conveyances 
that  would  fall  within  its  operation,  can  be 
better  imagined  than  expressed;  and  we 
feel  that  the  announcement  of  a  rule  of 
law  decisive  of  the  rights  of  parties,  with 
out  such  litigation,  is  correct  in  principle 
and  in  accord  with  public  and  private 
interests." 

In  the  Stuhr  Case,  supra,  the  same  doc- 
trine of  mutuality  of  benefit  and  burden 
was  applied  to  a  drainage  ditch.  The  ditch 
in  question  had  not  been  cut  nor  the  land 
appropriated  in  a  physical  sense  at  the  time 
of  the  execution  of  the  warranty  sued  on 
in  that  case.  The  doctrine  of  the  HarriFon 
Case  is  there  fully  discussed  and  reaffirmed, 
and  we  need  not  repeat  the  discussion.  It 
will  be  noted,  also,  that  the  discussion  in 
the  Stuhr  Case  is  made  to  apply  not  only 
to  open  ditches,  but  also  to  cover  the  tile 
drains.    Nothing  less  would  be  consistent. 

In  a  practical  sense,  it  is  hardly  conceiv- 
able that  a  purchaser  of  real  estate  under- 
laid with  covered  tile  drains  could  deem 
himself  damaged  thereby  as  for  breach  of 
covenant  against  encumbrances.  Such  tile 
drains  are  usually  laid  at  great  expense  and 
to  the  great  improvement  of  the  property. 
Necessarily  such  benefit  has  its  incident 
servitude  and  perhaps  inconvenience.  The 
landowner  must  necessarily  adapt  his  use 
of  the  land  to  the  use  and  location  of  the 
tile  drains.  He  cannot  sink  a  well  or  dig 
a  post  hole  over  such  drain.  If  he  put  a 
structure  upon  such  ground,  he  must  pro- 
tect his  tile  against  undue  weight.  And  if 
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he  excavate  a  basement  he  must  take  ac- 
count of,  and  make  provision  for,  his  tils 
drain.  This  is  a  burden  incident  to  benefit. 
Is  this  argument  fairly  applicable  to  a  pub- 
lic sewer  7  It  is  urged  that  a  public  sewer 
is  not  a  benefit  to  the  particular  land 
through  which  it  passes.  But  it  is  a  matter 
of  common  knowledge  that  proximity  to  a 
sewer  is  one  of  the  first  requisites  of  city 
property  and  one  of  the  first  conditions  to 
city  value.  It  is  true,  as  argued  by  appel- 
lant, that  public  sewers  are  usually  laid  in 
streets  and  alleys.  It  is  also  true  that  it  is 
sometimes  a  practical  necessity  to  lay  them 
along  the  course  of  ravines,  because  of  the 
topography  of  the  ground,  and  because  their 
expense  might  otherwise  be  prohibitive. 
The  very  selection  of  the  cheaper  course  is 
in  itself  in  the  interest  of  the  property 
owner,  who  has  need  of  sewer  connection 
and  must  needs  pay  for  the  improvement. 
It  is  further  argued  that  the  sewer  should 
be  deemed  an  encumbrance  because  of  the 
statutory  provisions  for  the  condemnation 
of  land  for  such  purposes  and  for  the  as- 
sessment of  damages  therefor.  But  similar 
statutory  provisions  are  made  for  condem- 
nation of  land  for  public  highways  and  for 
public  ditches  and  tile  drains.  In  all  such 
cases  the  constitutional  prohibition  against 
the  consideration  of  benefits  applicable,  as 
well  as  the  prohibition  against  the  takini; 
of  private  property  without  compensation. 
Turning  to  the  stipulation  of  facts  before 
us,  we  discover  nothing  therein  tAi  take 
the  case  out  of  the  operation  of  the  doctrine 
of  the  cases  here  considered.  No  facts  of  a 
special  nature  are  made  to  appear.  Nor 
does  it  appear  that  the  plaintiff  sufferc'd 
any  damage  in  fact,  unless  damage  is  to  be 
presumed  from  the  mere  existence  of  the 
sewer.  No  question  of  deceit  or  false  repre- 
sentation or  mutual  mistake  is  involved. 
We  have  before  us  the  only  cold  question 
whether  the  mere  existence  of  a  sewer  5  or 
6  feet  under  ground  constitutes  a  breach  of 
covenant  against  encumbrance. 

We  think  the  holding  of  the  trial  court 
is  in  accordance  with  our  previous  cases 
here  considered,  and  its  judgment  is  there- 
fore affirmed. 

• 

Deemer,  J.,  dissenting: 

In  view  of  the  importance  of  the  legal 
principle  involved,  it  is  unfortunate  that 
the  case  has  been  submitted  in  the  manner 
it  has,  for  I  fear  that  this  has  unconscious- 
ly lead  to  an  announcement  of  legal  doc- 
trines which  might  not  otherwise  have  been 
pronounced, — doctrines  which  I  think  arc 
a  wide  departure  from  previous  cases,  and 
from  well-settled  rules  and  principles  of 
law  formerly -embedded  not  only  in  the  juris- 
prudence of  this  country,  but  of  England  a:* 
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well.  I  am  led  to  believe  that  the  case  was 
submitted  to  the  district  court  simply  to 
secure  an  opinion  as  to  whether  or  not  a 
public  or  private  sewer,  running  across 
private  property,  is  or  may  be  an  encum- 
brance which  will  constitute  a  breach  of 
warranty  against  encumbrances,  or  for  the 
quiet  enjoyment  of  the  property  conveyed. 
The  covenant  in  plaintiff's  deed  is  as  broad 
as  it  could  be  made,  and  the  deed  contains 
no  reservations  or  exceptions.  It  will  bo 
observed  that,  after  giving  the  description 
of  the  sewer  which  crosses  the  lot,  it  is  ex- 
pressly provided  in  the  stipulation  of  facts 
that  the  question  to  bo  decided  was  whether 
or  not  defendant  is  liable  to  the  plaintiff 
for  breach  of  covenant  or  warranty. 

Mark,  the  court  was  not  to  determine  the 
amount  of  the  damages,  but  whetlier  or  not 
there  was  any  liability  to  the  plaintiff  for 
breach  of  warranty.  If  we  find  that  the  dis- 
trict court  erroneously  decided  this  ques- 
tion, then,  in  my  opinion,  we  should  reverse 
the  case  and  remand  it  for  a  determination 
as  to  the  amount  of  damages,  and  not  as- 
sume as  a  matter  of  law,  as  the  majority 
do,  that  no  damages  could  arise  to  plaintiff 
by  reason  of  the  presence  of  the  sewer  which 
would  be  sufiScient  to  sustain  an  action  for 
breach  of  covenant. 

The  rule  that  we  do  not  reverse  for  fail- 
ure to  award  nominal  damages  is  not  ap- 
plicable to  the  case;  for  the  parties  did  not 
submit  the  question  as  to  the  amount  of 
damages  at  all,  and  nothing  is  said  in  the 
stipulation  regarding  that  matter.  Plaintiff 
did  not  attempt  to  state  the  amount  of  dam- 
ages claimed  to  have  been  suffered  by  it, 
and  defendant  did  not  claim  that  the  sewer 
was  a  benefit  to  the  property,  save  as  any 
sewer  may  be  so  considered. 

The  nature  of  the  sewer  is  not  shown, 
save  that  it  is  a  public  one,  of  large  size, 
set  5  feet  to  5  feet  and  6  inches  in  the 
ground,  5  feet  and  6  inches  wide  on  top,  and 
3  feet  wide,  and  4  feet  deep,  on  the  inside. 
It  is  evidently  not  the  ordinary  round 
sewer;  and,  whether  a  sanitary  or  storm 
sewer,  or  one  to  carry  off  the  water  from 
the  streets  and  buildings,  does  not  appear, 
save  by  the  merest  inference.  ...  It 
was  not  built  in  the  street,  as  most  sewers 
are,  and  was  evidently  an  outlet,  over  the 
land  in  question,  for  some  kind  of  a  system 
of  drainage  or  sewerage,  procured  either  by 
purchaae  or  condemnation  under  §  795  of 
the  Code  or  some  similar  section  of  previ- 
ous Codes.  No  one  would  contend  that  pri- 
vate property  could  be  entered  and  taken, 
evftn  for  public  use,  without  compensation 
to  the  owner. 

Ordinarily  sewers  are  laid  in  the  city 
streets,  and,  as  no  additional  servitude  is 
created  thereby,  adjoining  or  abutting  prop- 
51  L.RjL(N.S.) 


erty  owners  may  not  complain  of  them.  In 
deed,  in  such  cases  they  are  thought  to  be  a 
benefit  to  the  property,  and  assessments 
may  be  made  to  meet  the  cost  thereof.  But, 
in  finding  an  outlet  over  private  property, 
no  such  rule  exists,  no  matter  what  the 
nature  of  the  sewer.  Indeed,  the  cost  of 
making  this  outlet  cannot  be  taxed  against 
the  property  talcen,  but  is  added  to  the  cost 
of  the  improvement  and  taxed  up  against 
property  abutting  on  the  streets  in  which 
the  sewer  is  laid.    Code,  §  795. 

The  fair  inference  from  the  description 
of  this  sewer  is  that  it  is  a  storm  sewer,  al- 
though, to  my  mind,  this  makes  no  differ- 
ence with  the  legal  principle  involved. 

Again,  it  does  not  appear  how  the  right 
to  pass  over  the  property  was  obtained,  that 
is,  whether  through  purchase  or  by  condem- 
nation; but,  however  acquired,  it  is  conced- 
ed that  the  same  is  public  in  character,  that 
the  public  have  rights  therein,  and  that  the 
same  could  not  be  removed. 

Conceding,  then,  that  the  city  either  owns 
the  property  upon  which  the  sewer  lies,  or 
that  it  has  a  permanent  easement  over  the 
lot  for  the  sewer,  it  follows  that  the  city 
authorities  had  the  right,  at  any  time,  to 
go  upon  the  lot  to  make  repairs  to  the 
sewer,  to  clean  it  out,  and  to  see  that  it 
was  properly  maintained.  This  right  fol- 
lowed as  of  law,  even  though  nothing  but 
an  easement  was  created  over  the  lot.  Such 
is  the  universal  holding  of  the  authorities: 
Prescott  V.  White,  21  Pick.  341,  32  Am. 
Dec.  266;  Prescott  v.  Williams,  5  Met.  429, 
39  Am.  Dec.  688 ;  Doane  v.  Badger,  12  Mass. 
65;  Morrison  v.  Marquardt,  24  Iowa,  68, 
92  Am.  Dec.  444. 

That  the  right  of  the  third  person  to 
pass  upon  or  over  ^and,  to  dig  thereon,  or 
to,  in  any  manner,  remove  the  soil,  consti- 
tutes a  breach  of  a  covenant  of  warranty 
in  a  deed  for  quiet  enjoyment,  is,  to  my 
mind,  too  clear  for  argument,  and  it  is 
so  held  in  many  cases.  See  McGowen  v. 
Myers,  60  Iowa,  256,  14  N.  W.  788;  Mitchell' 
V.  Warner,  5  Conn.  497;  Blake  v.  Everett, 
1  Allen,  248 ;  Wethcrbee  v.  Bennett,  2  Allen, 
428;  Swift  v.  Crocker,  21  Pick.  241;  John- 
son  T.  Knapp,  146  Mass.  70,  15  N.  E.  134; 
Cotting  V.  Com.  205  Mass.  523,  91  N.  E. 
900;  Patterson  t.  Freihofer,  215  Pa.  47, 
64  Atl.  326. 

The  majority  give  a  definition  of  an  en- 
cumbrance with  which  I  do  not  disagree; 
but,  after  giving  the  definition  they  proceed 
to  hold,  as  I  understand  it,  that  there  is 
an  easement,  which  ordinarily  would  be  an 
encumbrance  upon  and  over  plaintiff's  prop- 
erty; but  that  this  casement  is,  as  a  matter 
of  law,  a  benefit  rather  than  an  injury,  and 
that,  no  matter  what  the  testimony  may 
show,  as  to  actual  damages,  the  law  conclu- 
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sively  assumes  that  there  were  no  damages 
to  the  property  by  reason  of  the  presence 
of  the  sewer. 

In  this  connection,  I  cannot'  do  better 
than  quote  from  a  leading  case,  upon  this 
subject.  As  applied  to  easements  of  the 
character  mentioned  in  Wetherbee  v.  Ben- 
nett, 2  Allen,  429,  the  supreme  court  of 
Massachusetts  said:  "These  exceptions 
cannot  be  sustained.  The  action  is  upon 
the  breach  of  a  covenant  against  encum- 
brances in  a  conveyance  of  land.  The  en- 
cumbrance was  a  right  of  way  over  the 
land,  which  subsisted  at  the  time  of  the 
conveyance  and  for  some  time  after.  The 
defendant  contended  that  the  evidence 
showed  that  the  plaintiff  had  never  been 
disturbed  in  the  enjoyment  of  his  estate  by 
any  user  of  the  way,  and  that  the  right  of 
way  had  been  extinguished  without  expense, 
and  asked  that  the  jury  should  be  instruct- 
ed to  return  a  verdict  for  nominal  dam- 
ages only;  but  the  judge  declined  to  give 
these  instructions.  It  does  not  follow  from 
these  facts  that  no  actual  damages  had 
been  sustained.  While  the  right  of  way 
lasted,  the  plaintiff  was  precluded  from 
using  the  part  of  the  land  covered  by  the 
way  as  fully  as  he  otherwise  might  have 
done.  He  could  not  set  a  tree  or  a  post  or 
a  building  upon  it,  or  inclose  or  cultivate 
it,  or  sell  or  lease  it  to  any  person  to  whom 
such  an  encumbrance  would  be  objection- 
able. It  was  an  apparently  permanent  sub- 
traction from  the  substance  of  the  estate." 

In.  Butler  v.  Gale,  27  Vt.  739,  Chief  Jus- 
tice Redfield  said:  "In  this  country,  where 
our  tenures  are  strictly  allodial,  we  are 
very  much  accustomed  to  consider  that,  if 
another  really  possesses  any  rights  in  our 
land,  it  is  so  far  forth  an  encumbrance  upon 
our  title.  Whether  it  be  small  or  large  in 
amount,  whether  it  be  a  mortgage  or  a 
right  to  flow  a  portion  or  all  of  the  land, 
for  a  shorter  or  longer  period  during  the 
year,  or  to  draw  water  from  a  well  or 
*  spring,  or  to  water  cattle  at  a  brook,  or  to 
pass  across  the  land  on  foot,  or  with  teams, 
or  to  draw  wood  in  winter  only  across  the 
land,  or  to  build  and  maintain  a  railway 
perpetually,  or  a  highway,  is  certainly  of 
no  importance,  in  determining  the  mere 
technical  question  of  encumbrance  or  no 
encumbrance.  And  it  can  make  no  differ- 
ence whether  this  right  is  notorious  or  not. 
If  the  question  of  an  encumbrance  were  to 
be  determined  by  its  notoriety,  or,  what  is 
the  same  thing,  by  its  being  known  to  the 
purchaser,  it  must,  to  preserve  consistency, 
be  extended  to  all  encumbrances.  And, 
in  that  view,  the  grantee  could  not  recover 
upon  this  covenant  for  paying  a  mortgage 
which  he  knew  existed  at  the  time  of  his 
purchase.  But  the  contrary  is  perfectly 
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well  established.  And  in  regard  to  these 
rights  of  way,  if  they  existed  only  in  a 
prior  grant,  and  were  not  known  to  the 
grantee  at  the  time  of  purchase,  no  one 
could  claim  that  they  did  not  constitute  a 
breach  of  the  covenant  against  encum- 
brances." 

Indeed,  according  to  all  the  cases  at  my 
command,  the  most  that  can  bo  said  is 
that,  in  cases  of  encumbrances  by  easements 
over  land,  the  question  is  not  one  of  law  for 
the  court,  but  of  fact  for  a  jury.  They 
may  be  of  considerable  damage,  or  very 
inconsiderable  in  character,  and  the  amount 
thereof  is  for  a  jury.  See  Opinion  by  Par- 
sons, Chief  Justice,  in  Kellogg  v.  Ingersoll, 
2  Mass.  97.  Also,  Hubbard  v.  Norton,  10 
Conn.  422;  Gilbert  v.  Bulkley,  5  Conn.  262, 
13  Am.  Dec.  57;  Morgan  v.  Smith,  11  III. 
194;  Richmond  v.  Ames,  164  Mass.  467,  41 
N.  E.  671;  Mackey  v.  Harmon,  34  Minn. 
168,  24  N.  W.  702;  Kellogg  v.  Malin,  62 
Mo.  429. 

It  is  hornbook  law  that  an  owner  of, 
real  estate  owns  from  the  highest  heavens 
to  the  center  of  the  earth,  and  our  fee- 
simple  titles  are  allodial  in  character.  That 
is  to  say,  they  are  free  and  absolute  and 
held  of  no  superior.  Suppose,  now,  that 
the  owner  of  this  lot  wished  to  bore  for 
coal  or  oil  upon  his  lot,  to  dig  a  well  over 
this  sewer,  or  to  erect  a  building  or  a 
church,  and  that  he  wished  to  excavate  be- 
low the  sewer  for  his  foundation  walls,  ur 
to  make  a  basement;  would  anvone  contend 
that  his  absolute  right  to  do  so  would  not 
be  interfered  with  by  the  presence  of  this 
sewer?  As  the  property  was  purchased  by 
a  church,  it  is  evident  that  this  sewer  may 
be  a  decided  disadvantage,  rather  than  a 
benefit,  to  the  owner  of  the  land.  Not  only 
has  another  a  right  to  enter  upon  his  prem- 
ises for  repairing,  cleaning,  or  maintaining 
the  sewer,  but  plaintiff  must  not,  in  any 
way,  interfere  with  or  destroy  that  aewer 
on  penalty  of  paying  damages  therefor,  if 
not  of  being  restrained  by  injunction  from 
in  any  way  interfering  therewith. 

These  illustrations  are  not  forced  or 
strained,  but,  to  my  mind,  perfectly  legiti- 
mate in  arriving  at  a  proper  solution  of 
the  case.  Although  the  rule  for  this  state 
is  that  knowledge  on  the  part  of  the  grantee 
of  an  encumbrance  against  tlie  property 
does  not  deprive  him  of  the  right  to  recover 
for  breach  of  covenant,  the  majority  quote 
the  Pennsylvania  rule  as  if  it  had  some  ap- 
plicability to  the  case.  The  so-called  Penn- 
sylvania rule  has  not  only  been  distinctly 
repudiated  by  this  court  in  many  cases,  but 
it  has  been  departed  from  by  the  Pennsyl- 
vania court  itself  in  recent  cases.  In  Pat- 
terson V.  Freihofer,  215  Pa.  47,  64  Atl.  320, 
decided  in  1906,  that  court  said:     "When 
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one  protects  himself  against  an  encumbrance 
by  a  positive  covenant  that  the  property  is 
to  be  conveyed  to  him  clear  of  all  such  en- 
cumbrance, he  is  entitled  to  the  benefit  of 
his  contract,  whether  he  had  knowledge  of 
the  existence  of  the  encumbrance  or  not." 
This  was  said  with  reference  to  the  use  of 
cesspools  and  privy  wells.  Again,  in  Evans 
V.  Taylor,  177  Pa.  286,  69  L.R.A.  790,  35 
Atl.  635,  the  same  court  announced  the 
same  rule.  There  is  no  room  for  dispute 
as  to  what  our  own  cases  hold.  I  here  cite 
them  without  quotation:  Billingham  v. 
Bryan,  10  Iowa,  317;  Van  Wagner  v.  Van 
Nostrand,  19  Iowa,  422;  Barlow  v.  Mc- 
Kinley,  24  Iowa,  69;  Gerald  v.  Elley,  45 
Iowa,  322;  McGowen  v.  Myers,  60  Iowa, 
256,  14  N.  W.  788;  Specht  v.  Spangenberg, 
70  Iowa,  488,  30  N.  W.  875;  Flynn  v.  White 
Breast  Coal  &  Min.  Co.  72  Iowa,  738,  32 
N.  W.  471;  Yancey  v.  Tatlock,  93  Iowa, 
386,  61  N.  W.  997 ;  Pierce  v.  Houghton,  122 
Iowa,  477,  98  N.  W.  306 ;  Doyle  v.  Emerson, 
145  Iowa,  358,  ]24  N.  W.  176;  Harwood  v. 
Lee,  86  Iowa,  622, 52  N.  W.  521;  Kostendader 
V.  Pierce,  37  Iowa,  645.  There  has  been  no 
departure  from  this  rule,  so  many  times 
maintained. 

I  cannot  myself  see  any  distinction  be- 
tween an  encumbrance  which  is  of  record, 
of  which  all  persons  must  take  notice,  and 
one  which  is  visible  to  the  naked  eye,  but 
which  the  parties  may  or  may  not  have 
seen.  Will  the  next  step  be  to  say  that  a' 
covenant  of  warranty  does  not  cover  an  en- 
cumbrance of  record?  Much  confusion  will 
be  introduced  by  a  rule  which  makes  the 
right  of  action  depend  upon  knowledge.  One 
holding  title  against  which  there  is  an  en- 
cumbrance may  resort  to  any  warranty  in 
his  claim  of  title  made  after  the  encum- 
brance arose.  Now,  suppose  some  remote 
grantor  was  chosen  as  a  defendant,  and  he 
could  show  that,  while  plaintiff  did  not 
know  of  the  encumbrance,  his  immediate 
grantee,  or  some  more  remote  grantee,  did; 
would  this  be  a  defense  to  suit?  I  have  al- 
ways understood  that  the  reason  why  one  is 
so  tenacious  in  insisting  upon  a  warranty 
deed  is  for  the  reason  there  may  be,  or  he 
thinks  there  is,  some  encumbrance  against 
the  land,  and  often  he  takes  it  for  the  very 
reason  that  there  is  an  apparent  encum- 
brance. Is  he  to  be  defeated  in  his  action 
of  covenant  because  he  knows  of  this  en- 
cumbrance?    I  think  not. 

Moreover,  this  question  of  knowledge  of 
a  physical  encumbrance  defeating  an  action 
for  breach  of  covenant  has  been  distinctly 
negatived  in  many  of  our  cases  where  the 
easement  was  known  to  both  grantor  and 
grantee.  See  Flynn  v.  White  Breast  Coal  & 
Min.  Co.  72  Iowa,  738,  32  N.  W.  471;  Bur- 
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low  V.  McKinley,  24  Iowa,  69;  McGowen 
V.  Myers,  60  Iowa,  259,  14  N.  W.  788; 
Van  Wagner  v.  Van  Nostrand,  19  Iowa, 
422.  In  each  of  tliesc  cases  there  was 
an  open  and  apparent  easement  on  the 
land,  and  we  expressly  disapproved  of  the 
Pennsylvania  and  Wisconsin  rule, — the  rule 
adopted  by  the  minority  of  the  courts, — 
and  expressly  and  definitely  held  that  knowl- 
edge of  such  easements  would  not  defeat 
the  action.  Courts  and  text  writers  general- 
ly disapprove  of  the  rule  announced  by  the 
majority  upon  this  proposition.  See  Jones, 
Real  Prop.  §§  861  et  eeq.  873,  882,  886,  910 ; 
Rawle,  Covenants,  §§  79,  88,  191;  Tiffany, 
Real  Prop.  §  397;  Tiedeman,  Real  Prop. 
§  853;  2  Warvelle,  Vend.  &  P.  pp.  992-998 
8  Am.  ft  Eng.  Eng.  Law,  123-125;  11  Cyc. 
1066.  If  our  previous  cases  are  to  be  over- 
ruled, we  should  do  so  squarely,  and  not 
leave  the  matter  to  mere  inference. 

Coming  now  to  the  question  of  sewers, 
drains,  etc.,  the  cases,  without  exception, 
so  far  as  I  have  been  able  to  discover,  hold 
that  they  are  encumbrances,  and  the  Eng- 
lish courts  have  recently  established  the 
same  rule. 

In  Pemsel  v.  Tucker  [1907]  2  Ch.  191, 
97  L.  T.  N.  S.  86,  71  J.  P.  547,  76  L.  J. 
Ch.  N.  S.  621,  it  was  held  that  a  public 
sewer,  running  under  property  sold,  con- 
stituted a  defect  in  the  title  as  it  was 
vested  in  the  public  authorities.  In  the  in- 
stant case,  it  is  conceded  that  the  sewer  in 
question  is  a  public  sewer,  and  it  must  have 
been  acquired  either  by  grant  or  condemna- 
tion. 

In  Cotting  v.  Com.  205  Mass.  523,  91 
N.  E.  900,  the  supreme  court  of  Massachu- 
setts held  that  a  sewer  constitutes  an  en- 
cumbrance on  the  land;  and  in  Johnson  v. 
Knapp,  146  Mass.  70,  15  N.  E.  134,  the  same 
court  held  that  a  pipe  to  convey  water 
across  land  is  an  encumbrance. 

In  Smith  v.  Sprague,  40  Vt.  43,  the  court 
of  that  state  held  that  a  private  drain  and 
the  accompanying  right  to  enter  and  clean 
the  same  constituted  a  breach  of  covenant 
against  encumbrances.  The  principle,  for 
which  I  contend,  was  laid  down  in  an  early 
case  in  Massachusetts.  Kellogg  v.  Inger- 
soll,  2  Mass.  97,  from  which  I  quote  the 
following  words  of  Parsons,  Ch.  J.:  "If 
the  public  town  road,  described  by  the 
plaintiff  in  his  assignment,  is  no  legal  en- 
cumbrance of  the  land  sold,  the  breach  is 
not  well  assigned.  But  the  court  are  well 
satisfied  that  the  road,  as  there  described, 
is  an  encumbrance  of  the  land  sold.  It  is 
legal  obstruction  to  the  purchaser  to  exer- 
cise that  dominion  over  the  land  to  which 
the  lawful  owner  is  entitled.  An  encum- 
brance of  this  nature  may  be  a  great  dam- 
age to  the  purchaser,  or  tl^e  damage  ma^ 


436 


IOWA  SUPREME  COURT. 


be  very  inconsiderable,  or  merely  nominal. 
The  amount  of  damages  is  a  proper  subject 
of  consideration  for  the  jury  who  may  as- 
sess them,  but  it  cannot  affect  the  question 
whether  a  public  town  road  is,  in  legal 
contemplation,  an  encumbrance  of  the  land 
over  which  it  is  laid." 

In  Huyck  v.  Andrews,  113  N.  Y.  81,  3 
L.R.A.  780,  10  Am.  St.  Rep.  432,  20  N.  E. 
581,  the  supreme  court  of  New  York  said: 
"We  think  the  safer  rule  is  to  hold  that 
the  covenants  in  a  deed  protect  the  grantee 
against  every  adverse  right,  interest,  or 
dominion  over  the  land,  and  that  he  may 
rely  upon  them  for  his  security.  If  open, 
visible,  and  notorious  easements  are  to  be 
excepted  from  the  operation  of  covenants, 
it  should  be  the  duty  of  the  grantor  to 
except  them,  and  the  burden  should  not  be 
cast  upon  the  grantee  to  show  that  he  wad 
not  aware  of  them.  The  security  of  titltrs 
demands  that  a  grant  made  without  fraud 
or  mutual  mistake  shall  bind  the  grantor 
according  to  its  written  terms.  It  should 
not  be  incumbent  upon  the  grantee  to  take 
special  and  particular  covenants  against 
visible  and  apparent  defects  in  the  title,  or 
encumbrances  upon  the  land,  but  it  should 
be  incumbent  upon  the  grantor,  if  he  does 
not  intend  to  covenant  against  such  de- 
fects and  encumbrances,  to  except  them 
from  the  operation  of  his  covenants.  The 
distinction  which  is  attempted  to  be  made 
between  encumbrances  which  affect  the 
title  and  those  which  affect  merely  the 
physical  condition  of  the  land  conveyed  is 
quite  illusory  and  unsatisfactory.  Ease- 
ments not  only  affect  the  physical  condition 
of  the  land,  but  they  affect  and  impair  the 
title.  The  owners  of  them  have  an  interest 
in  and  dominion  over  the  servient  tenement 
which  frequently  may  largely  impair  its 
usefusness  and  value." 

In  Prescott  v.  Trueman,  4  Mass.  629,  3 
Am.  Dec.  246,  it  is  said:  "On  these  prin- 
ciples we  are  of  opinion  that  every  right 
to,  or  interest  in,  the  land  granted,  to  the 
diminution  of  the  value  of  the  land,  but 
consistent  with  the  passing  of  the  fee  of  it 
by  the  conveyance,  must  be  deemed  in  law 
an  encumbrance.  We  say  consistent  with 
the  passing  of  the  fee  of  the  land  by  the 
conveyance,  because,  if  nothing  passed  by 
the  deed,  the  grantee  cannot  hold  the  estate 
under  the  grantor.  Thus  a  right  to  an 
easement  of  any  kind  in  the  land  is  an  en- 
cumbrance. So  is  a  mortgage.  So,  also, 
is  a  claim  of  dower,  which  may  partially 
defeat  the  plaintiff's  title,  by  taking  a  free- 
hold in  one  third  out  of  it.  And  for  the 
same  reason,  a  paramount  ris^ht,  which  may 
wholly  defeat  tlie  plaintiff's  title,  is  an 
encumbrance.  It  is  a  weight  on  his  land, 
which  must  lessen  the  value  of  it." 
§1  J.3,A,(JJ,S.) 


In  Demars  v.  Koehler,  62  N.  J.  L.  203, 
72  Am.  St.  Rep.  642,  41  Atl.  720,  the  su- 
preme court  of  New  Jersey  said:  "Pro- 
fessor Greenleaf  declares  that  a  breach  of 
the  covenant  against  encumbrances  is  shown 
when  the  proofs  establish  that  a  'third  per- 
son has  a  right  to  or  an  interest  in  the 
land  conveyed,  to  the  diminution  of  the 
value  of  the  land,  though  consistent  with 
the  passing  of  the  fee  by  the  deed  of  con- 
veyance.' 2  Grecnl.  Ev.  §  242.  This  defini- 
tion of  encumbrance  is  substantially  that 
given  by  Chief  Justice  Parsons  in  Prescott 
V.  Trueman,  4  Mass.  627,  3  Am.  Dec.  246. 
It  was  approved  in  Mitchell  v.  Warner,  5 
Conn.  407,  and  adopted  by  Chief  Justice 
Green  in  Carter  v.  Denman,  23  N.  J.  L. 
260-272.  The  diminution  of  value  which  is 
thus  made  a  test  of  an  encumbrance  is  not, 
however,  to  be  understood  as  limited  to 
cases  where  the  thing  granted  is,  by  rea- 
son of  some  outstanding  right  or  interest 
in  a  third  person,  of  less  pecuniary  worth, 
but  also  extends  to  and  embraces  cases 
where  the  grantee,  by  reason  of  such  an 
outstanding  right  or  interest,  does  not  ac- 
quire .  .  .  tlie  thing  granted  which  the 
grant  apparently  gives,  but  is  or  may  be 
deprived  thereby  of  the  whole  or  some  part 
of  its  use  or  possession.  The  diminution 
of  pecuniary  value  is  important  in  the  ad- 
measurement of  damages  for  the  breach  of 
this  covenant,  but  does  not  form  the  test 
whether  an  outstanding  right  or  interest 
is  an  encumbrance  or  not.  If  the  thing 
granted  be,  or  be  liable  to  be,  diminished 
by  the  existence  of  an  outstanding  right  or 
interest,  so  that  the  grantee  does  not  ac- 
quire the  complete  dominion  which  the 
grant  purports  to  convey,  then,  although 
the  diminution  of  pecuniary  worth  may  not 
appear,  and  the  damages  may  be  only  nomi- 
nal, such  right  or  interest  in  an  encum- 
brance. .  .  .  Knowledge  of  its  existence 
cannot  alter  its  character  as  encumbrance. 
The  land  granted  is  or  may  be  thereby 
diminished  so  that  the  grantee  does  not  ac- 
quire that  use  and  possession  which  the 
deed  purported  to  grant.  Mr.  Rawle,  con- 
ceding that,  if  there  be  a  real  encumbrance, 
the  purchaser's  knowledge  of  its  existence 
will  furnish  no  defense  to  an  action  on  thi>i 
covenant,  ingeniously  suggests  that  such 
knowledge  may  have  a  material  bearing  in 
determining  what  was  the  subject-matter 
of  the  contract.  Rawle,  Covenants,  05,  06. 
With  equal  ingenuity  the  opinion  below  de- 
nies the  right  to  recover  upon  this  cove- 
nant, because  such  an  encumbrance,  known 
to  the  grantee,  is  not  within  its  terms,  and 
consequently  no  breach  of  the  covenant. 
With  great  respect,  I  deem  the  reasoning 
specious  and  the  conclusion  insupportable; 
for  knowledge  of  the  existence  of  ao  en- 


FIRST  UKlTARtAK  SOC.  v.  CITIZENS'  SAV.  k  T.  CO. 


437 


cumbrance  not  only  docs  not  destroy  its 
inherent  character  as  encumbrance,  but  may 
and  often  docs  lead  to  the  purchaser's  re- 
quiring the  grantor  to  protect  him  by  cove- 
nants. Smith  V.  Lloyd,  29  Mich.  382. 
When  a  covenant  is  made  against  all  en- 
cumbrances, iK^ithout  exception,  knowledge 
of  the  existence  of  one  encumbrance  cannot 
take  that  encumbrance  out  of  the  general 
terms  of  the  covenant,  unless  such  was  the 
intent  of  the  parties.  But  knowledge  alone 
does  not  prove  such  intent,  for  a  contrary 
intent  is  consistent  with  it.  Proof  of  knowl- 
edge, or  other  proof  of  the  intent  of  the 
parties,  that  a  particular  encumbrance 
should  be  excepted  from  the  general  terms 
of  the  covenant,  could  only  be  admitted  by 
a  violation  of  the  canon  of  evidence  which 
forbids  parol  proof  to  vary  the  terms  of  a 
written  contract.  It  results  that  a  grantor 
who  fails  to  except  from  his  covenant 
against  encumbrances  one  which  is  known 
to  the  grantee  cannot  defeat  recovery  upon 
that  covenant  by  proof  of  such  knowledge. 
The  grantee  is  not  compelled  to  require  for 
his  protection  a  special  covenant  against 
the  known  encumbrance,  but  may  rely  on 
the  general  and  unrestricted  covenant 
against  all  encumbrances.  •  .  •  The  gen- 
eral rule  is  that  the  right  of  action  on  the 
covenant  against  encumbrances  arises  upon 
the  existence  of  the  encumbrance,  irrcspec 
tive  of  any  knowledge  on  the  part  of  the 
grantee,  or  of  any  eviction  of  him,  or  of 
any  actual  injury  it  has  occasioned  him, 
so  that,  if  he  has  not  paid  off  or  bought  in 
the  encumbrance,  he  is  entitled  at  least  to 
nominal  damages.  2  Greenl.  £v.  §  242;  2 
Washb.  Real  Prop.  707;  Carter  v.  Denman, 
supra;  Townsend  v.  Weld,  8  Mass.  146; 
Hovey  ▼.  Newton,  7  Pick.  29;  Harlow  v. 
Thomas,  15  Pick.  66;  Batchelder  v.  Sturgis, 
3  Cush.  201 ;  Spurr  v.  Andrew,  6  Allen,  420 ; 
Flynn  v.  Bourneuf,  143  Mass.  277,  68  Am. 
Rep.  135,  9  N.  E.  660;  Rickert  v.  Snyder, 
9  Wend.  416;  Smith  v.  Lloyd,  supra;  Ed- 
wards V.  Clark,  83  Mich.  246,  10  L.R.A. 
659,  47  N.  W.  112;  Hubbard  v.  Norton,  10 
Conn.  431;  Prichard  v.  Atkinson,  3  N.  H. 
335;  Van  Wagner  v.  Van  Norstrand,  19 
Iowa,  422;  Barlow  v.  McKinley,  24  Iowa, 
69;  Long  v.  Moler,  6  Ohio  St.  271." 

In  De  Rochemont  v.  Boston  k  M.  R.  Co. 
64  K.  H.  500,  15  Atl.  131,  the  supreme  court 
of  New  Hampshire  said:  "A  way,  whether 
public  or  private,  is  an  encumbrance  upon 
land.  Prichard  v.  Atkinson,  3  N.  H.  335; 
Haynes  v.  Stevens,  11  N.  H.  28.  It  is  a 
legal  obstruction  to  the  exercise  of  that 
dominion  over  the  land  to  which  the  lawful 
efwner  is  entitled.  Kellogsr  v.  Ingcrsoll,  2 
Mass.  101;  Blake  v.  Everett,  1  Allen.  248; 
Wetherbee  v.  Bennett,  2  Allen,  428;  Butler 
T.  Gale,  27  Vt.  742 ;  Hubbard  v.  Norton,  10 
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Conn.  422.  The  plaintiffs,  having  conveyed 
to  the  railroad  with  covenants  of  warranty 
against  encumbrances,  are  estopped  to  deny 
the  truth  of  the  covenants  that  the  prem- 
ises are  free  from  any  encumbrances  except 
what  are  reserved  in  the  deed,  and  conse- 
quently they  are  estopped  to  claim  damages 
for  the  obstruction  of  a  way  which  they 
have  covenanted  does  not  exist.  Wark  v. 
Willard,  13  N.  H.  389,  395;  Gotham  v. 
Gotham,  55  N.  H.  440;  Fletcher  v.  Cham- 
berlin,  61  N.  H.  438,  447,  478." 

In  Edmunds's  Appeal,  4  Sadler  (Pa.) 
485,  8  Atl.  31,  the  supreme  court  of  Penn- 
sylvania held  a  party  wall  an  encumbrance, 
and  the  same  rule  obtains  in  many  other 
states. 

In  Johnson  v.  Knapp,  146  Mass.  70,  15 
N.  £.  134,  water  pipes,  running  across  a 
lot  of  land,  were  held  to  be  encumbrances. 

Stuhr  V.  Butterfield,  151  Iowa,  736,  36 
L.R.A.(N.S.)  321,  130  N.  W.  897,  U  not 
an  authority  against  the  propositions  for 
which  I  contend.  The  drainage  ditch  which, 
in  that  case,  was  held  not  to  be  an  encum- 
brance, was  over  land  which  was  within  a 
drainage  district,  and  by  reason  of  that 
fact  it  had  already  been  adjudicated  that 
the  lands  were  benefited  by  the  improve- 
ment. In  the  case  at  bar,  there  is  no  show- 
ing that  the  sewer  in  question  was  any  part 
of  any  system  of  drainage,  was  ever  in- 
cluded in  any  sewerage  district,  that  it  was 
a  sanitary  sewer,  or  that  any  part  of  the 
cost  thereof  had  been  taxed  against  abut- 
ting property.  There  never  was  any  find- 
ing that  the  lot,  which  it  crossed,  was 
benefited  thereby,  and  nothing  in  this  rec- 
ord to  show  that  plaintiff  could,  or  would 
be  permitted  to,  use  it  for  any  purpose 
whatever.  It  may  have  been  a  storm  sewer, 
which  plaintiff  would  not  have  been  per- 
mitted to  use  for  sanitary  purposes,  or  it 
may  have  been  a  sanitary  sewer,  but,  if 
the  latter,  it  is  not  shown  to  be  a  part  of 
any  sewer  system  constructed  by  the  city. 
Prima  facie,  such  an  easement,  over  plain- 
tiff's lot,  is  an  encumbrance,  and  this  prima 
facie  showing  is  not  overcome  by  any  testi- 
mony in  the  case.  It  is  assumed,  without 
proof,  that  it  was  a  benefit  to  the  prop- 
erty, upon  the  theory  that  it  drained  it 
out  in  some  manner,  without  any  showing 
that  it  needed  any  kind  of  drainage  or  that 
it  was  a  sanitary  sewer,  with  which  plain- 
tiff might  make  connection,  should  it  see 
fit  to  do  so.  There  is  no  proof  that  it  is 
a  sanitary  sewer;  and,  if  it  was,  there  is 
no  showing  that  plaintiff  may  not  reach  the 
sewer  in  the  street  in  front  of  its  lot,  where 
such  sewers  are  usually  laid,  with  less 
trouble  and  expense  than  on  its  lot.  The 
sewer  could  not  have  been  laid  across  plain- 
tiff's  lot  without  compensation,  and,  if  a 
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priyate  sewer,  the  land  could  not  have 
been  condemned  for  such  an  improvement. 
The  sewer  may  manifestly  interfere  with 
building  operations,  for,  if  a  heavy  wall 
is  to  be  constructed  over  it,  the  wall  must 
have  support,  and  this  will  cause  extra 
expense;  and,  in  the  end,  it  may  not  be  in 
such  position  that  it  cap  be  used  for  drain- 
age or  sewerage  purposes.  When  sewers  are 
laid  in  the  street,  as  they  usually  are, 
they  do  not  interfere  with  building  opera- 
tions, and  in  no  way  interfere  with  the  un- 
restricted dominion  which  the  owner  has 
over  his  property.  That  a  sewer  laid  across 
a  private  lot  does  interfere  with  such  do- 
minion is  too  clear  for  argument;  and  we 
are  not  justified,  I  think,  in  assuming  that 
this  restriction,  instead  of  being  a  damage, 
is  a  real  benefit  to  the  lot. 

It  should  not  be  forgotten,  in  this  con- 
nection, that  the  right  to  locate  under- 
ground drains  through  the  land  of  another, 
except  when  the  public  health  requires  it, 
is  denied  in  previous  cases  decided  by  this 
court.  Fleming  v.  Hull,  73  Iowa,  598,  35 
N.  W.  673;  Patterson  v.  Baumer,  43  Iowa, 
477.  And  this  is  true,  notwithstanding 
such  drain  may  be  of  benefit  to  the  land 
in  giving  it  drainage  which  it  did  not  have 
before.  Save  as  the  law  authorizes  the  es- 
tablishment of  drainage  districts,  one  man 
has  no  right  to  force  his  neighbor  to  put  in 
a  drain  or  tile  for  the  mutual  advantage 
of  both,  or  to  go  upon  his  neighbor's  land, 
without  his  consent,  to  put  in  a  tile  line  to 
connect  with  his  own,  in  order  that  both 
pieces  may  be  benefited. 

On  the  question  of  benefits,  I  cannot  re- 
frain from  referring  to  two  of  our  cases, 
which  seem  to  me  to  be  analogous.  In  Mc- 
Gowen  v.  Myers,  60  Iowa,  256,  14  N.  W. 
788,  the  owner  of  a  lot  conveyed  a  part  of 
it,  reserving  a  stairway,  which  was  to  be 
built  and  used  in  common  between  the 
building  erected  on  his  part  of  the  lot  and 
the  part  conveyed,  and  for  the  mutual  bene- 
fit of  the  owners  of  both  lots.  Afterwards 
defendant  in  the  case  became  the  owner  of 
the  adjoining  building,  and  conveyed  it,  by 
deed  of  general  warranty,  to  the  plaintiff. 
Plaintiff  brought  action  for  breach  of  cove- 
nant, and  it  was  held  that  the  right  to  use 
the  stairway  in  common  was  an  easement 
and  an  encumbrance,  and  that  defendant 
was  liable  on  his  covenants.  The  same  rule 
was  also  announced  in  Myers  v.  Munson, 
65  Iowa,  423,  21  N.  W.  759.  These  cases 
are  authority  for  several  propositions  in 
the  case.  The  first  is  that  parol  evidence 
is  not  admissible  to  show  that  the  parties 
did  not  regard  the  easement  as  an  encum- 
brance; second,  that  knowledge  of  the 
physical  easement  on  the  part  of  the  grantee 
was  no  defense ;  and,  third,  that  even  though 
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the  easement  was  for  the  joint  benefit  of 
grantor  and  grantee,  still  there  was  a 
breach  of  covenant  for  which  damages  might 
be  recovered.  All  that  could  possibly  be 
claimed  in  the  instant  case  is  that  the 
easement  might  be  for  the  joint  benefit  of 
the  original  parties  or  their  grantees, — 
that  is,  that  it  was  for  the  benefit  of  the 
city,  as  well  as  to  the  lot  owner,— :but,  un- 
der the  rule  heretofore  announced,  and 
never  since  departed  from,  such  benefit  will 
not  defeat  an  action  for  breach  of  covenant 
of  warranty. 

I  cannot  subscribe  to  the  doctrine  that 
knowledge  on  the  part  of  the  grantee  of  an 
encumbrance  which  relates  to  the  physical 
condition  of  the  realty  conveyed  deprives 
him  of  a  right  of  action  for  breach  of  cove- 
nant of  warranty.  Such  rule  is  contrary 
to  the  great  weight  of  authority  and  in  con- 
flict with  so  many  of  our  own  cases  that 
they  should  not  be  overruled  by  indirec- 
tion. The  text  writers  generally  condemn 
the  doctrine  as  wrong  on  principle  and 
without  general  support.  Again,  the  an- 
nouncement of  such  doctrine  will  tend  to- 
ward uncertainty  and  confusion.  Suppose 
the  grantee  is  a  nonresident  and  has  not 
seen  the  property,  or,  if  a  resident,  has 
never  been  upon  the  property;  or  suppose 
that,  as  in  this  case,  the  sewer  is  5  or  6 
feet  underground  with  nothing  to  indicate 
that  a  sewer  runs  across  the  lot,  must  the 
grantee  dig  down  to  see  if  the  sewer  runs 
across  the  lot,  instead  of  out  in  the  street, 
where  he  may  well  suppose  it  to  be  T  What 
are  the  rules  for  such  cases  T  And  suppose 
a  remote  grantor  is  selected  as  a  party 
defendant,  and  he  can  show  that,  although 
plaintiff,  a  remote  grantee,  did  not  know 
of  the  encumbrance,  his  defendant's  imme- 
diate grantee  did.  Will  this  be  a  defense 
to  the  suit?  Again,  suppose  a  purchaser 
never  learns  of  the  sewer  across  his  lot, 
and  makes  his  connection  with  one  in  the 
street,  and  never  gets  any  benefit  from  the 
one  across  his  lot,  must  he  bear  the  burden 
of  the  one  across  his  lot? 

Harrison  v.  Des  Moines  &  Ft.  D.  R.  Ca 
91  Iowa,  114,  58  N.  W.  1081,  relied  upon 
by  the  majority,  is  not  in  point.  In  that 
case  it  is  said:  "In  view  of  the  rule  adopt- 
ed in  this  state, — that  knowledge  of  the 
easement  will  not  exclude  it  from  the  opera- 
tions of  the  warranty, — if  we  are  to  make 
a  public  highway  an  exception  to  the  rule, 
it  must  be  on  other  grounds,  or  at  least 
the  conclusion  should  be  aided  by  other 
reasons.  .  .  .  An  'encumbrance'  is  de- 
fined to  be  'a  burden  upon  land  deprecia- 
tive  of  its  value,  such  as  a  lien,  easement, 
or  servitude,  which,  though  adverse  to  the 
interest  of  the  landowner,  does  not  conflict 
with  his  conveyance  of  the  land  in  fee.'     10 
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Am.  &  Eng.  Enc.  Law,  361;  2  Grecnl.  Ev. 
§  242;  Chapman  v.  Kimball,  7  Neb.  309; 
Carter  v.  Denman,  23  N.  J.  L.  260.  In 
Prescott  ▼.  Trueman,  4  Mass.  627,  3  Am. 
Dec.  246,  the  foregoing  definition  is  given 
in  substance,  and  it  is  thcr^  said:  'It  is  a 
weight  on  land,  which  must  lessen  the  value 
of  it.'  It  will  perhaps  be  well  for  us  to 
treat  these  definitions  as  not'  casting  the 
burden  on  a  grantee  to  show  affirmatively, 
in  addition  to  the  easement,  that  it  is  an 
encumbrance,  in  the  sense  of  its  being  de- 
preciative  of  the  value  of  the  land,  and, 
instead,  to  give  him  the  advantage  of  what 
the  law  will  assume  from  the  existence  of 
an  easement." 

This  case  announces  two  propositions: 
First,  that  knowledge  of  the  encumbrance 
is  no  defense;  and,  second,  that  it  is  not 
incumbent  on  the  grantee  to  show  affirma- 
tively that,  in  addition  to  the  easement,  it 
is  an  encumbrance  in  the  sense  of  being 
depreciate  of  the  value  of  the  land.  Assum- 
ing these  rules  to  be  true,  I  find  nothing  in 
the  statement  of  facts,  on  which  the  instant 
case  was  tried  and  determined,  which  shows 
or  tends  to  show  that  the  sewer  was  made  to 
benefit  the  lot  in  question,  or  that  it  is  in 
fact  any  benefit  thereto.  It  is  assumed  that 
because  it  is  called  a  public  sewer  it  is 
some  benefit  to  the  property.  But  that  fact 
depends  not  upon  the  name  given  the  ease- 
ment, but  upon  whether  or  not  it  was  a 
benefit  to  the  property  across  which  it 
passed. 

Ordinarily  sewers  are  not  so  constructed, 
and,  when  they  are,  compensation  must  be 
made  the  owner.  There  must  be  some  proof, 
as  I  think  that  this  sewer  was  constructed 
pursuant  to  some  plan  to  benefit  the  lot 
through  which  it  passed,  before  any  pre- 
sumption will  arise  that  it  did  so  benefit 
the  land.  I  can  conceive  how  all  property 
within  a  drainage  district  may  be  presumed 
to  have  been  benefited,  as  in  Stuhr  v.  But- 
terfield,  161  Iowa,  736,  36  L.R.A.(N.S.)  321, 
130  N.  W.  897.  But  I  am  not  convinced 
that  a  public  sewer,  running  across  a  pri- 
vate lot,  not  shown  to  have  been  a  part  of 
any  sewer  system,  and  not  constructed  to 
benefit  the  lot  itself,  is  presumptively  a 
benefit  to  the  lot.  A  private  drain  running 
from  my  land,  through  the  land  of  my 
neighbor,  may  benefit  both;  but  I  doubt 
if  the  law  would  compel  my  neighbor  to  let 
me  run  a  tile  across  his  land  on  the  theory 
that  it  will  be  beneficial  to  him,  when  done. 
For  a  much  stronger  reason,  one  cannot 
contruct  a  tile  or  sewer  over  the  land  of 
another  which  does  not  need  such  sewer  or 
tile  and  is  in  no  manner  benefited  thereby, 
even  with  express  authority  from  the  legis- 
lature. 
61  L.R.A.(N.S.) 


The  only  excuse  for  this  dissent  is  due 
to  the  thought  that  we  are  introducing  new 
doctrines,  which  may  arise  to  trouble  us  in 
the  future;  and  I  especially  dissent  from 
the  propositions  that  knowledge  of  an  en- 
cumbrance, whether  it  be  physical  or  of 
record,  is  any  defense  to  an  action  for 
breach  of  covenant;  that  a  large  public 
sewer,  no  matter  whether  storm  or  sanitary, 
running  across  a  private  lot,  is  presump- 
tively beneficial;  and  from  the  thought  that 
without  any  proof  it  will  be  presumed  that 
such  a  sewer,  although  not  shown  to  be  a 
part  of  any  system  or  necessary  in  any 
way  to  the  enjoyment  of  the  property 
through  which  it  runs,  is  a  benefit  thereto 
rather  than  injury. 

On  the  whole,  I  think  the  trial  court 
was  in  error  in  dismissing  the  case,  and  I 
would  reverse,  with  instructions  to  take 
testimony  on  the  question  of  damages. 

Gaynor,  J.,  joins  m  dissent. 

Petition  for  rehearing  denied. 
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JOHN  J.  McKEE,  Appt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(168  Ky.  143,  164  S.  W.  348.) 

Telegram  — >  altered  message  —  liability 
to  sender. 

One  whose  telegram  directing  purchase  of 
commodities  by  a  broker  is  changed  by  the 
telegraph  company  so  as  to  require  the  pur- 
chase of  a  much  larger  amount  than  ordered 
is  not  bound  to  protect  the  broker  in  obey- 
ing the  changed  order,  and  if  he  does  so  with 
full  knowledge  of  the  facts,  he  cannot  com- 
pel the  telegraph  company  to  reimburse 
him  for  the  loss  which  he  sustains  thereby. 

(March  20,  1914.) 

Note.  —  Right  of  sender  or  addressee  to 
recover  from  telegraph  company  dani' 
ages  resulting  from  latter  acting  ttpon 
message  changed  during  transfmis^ 
sion. 

I.  Right  of  sender. 

a.  Telegraph    company    as    agent   of 

sender,  440. 

b.  Telegraph    company    as    agent   of 

party  who  selects  it  as  means  of 
communication,  441. 

c.  Telegraph  company  as  independent 

principal,  441. 
II.  Right  of  addressee. 

a.  In  general,  442. 

b.  Telegraph    company    as    agent    of 

sender,   444. 

The  question  under  annotation  presup- 
poses that  the  damages  sustained,  at  least 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Third  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  in  defendant's  favor  in  an  action 
brought  to  recover  a  loss  sustained  by  plain- 
tiff in  the  purchase  and  sale  of  certain 
grain,  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Pan!  B.  Collins  and  John  T. 
Bashaw  for  appellant. 

Mr.  George  H.  Fearons,  with  Messrs. 
Richards  &  Harris,  for  appellee: 

A  telegraph  company  cannot  be  held 
answerable  to  the  sender  of  a  message  er- 


roneously transmitted  by  the  company 
where  the  sender  has  not  himself  acted  on 
the  error,  and  in  ignorance  thereof. 

Postal  Teleg.  Cable  Co.  v.  Schaefer,  110 
Ky.  907,  62  S.  W.  1119;  Fisher  v.  Western 
U.  Teleg.  Co.  119  Ky.  885,  84  S.  W.  1179; 
Pepper  v.  Western  U.  Teleg.  Co.  87  Tenn. 
554,  4  L.R.A.  660,  10  Am.  St.  Rep.  699,  11 
S.  W.  783;  Shingleur  v.  Western  U.  Teleg. 
Co.  72  Miss.  1030,  30  L.KJ^.  444,  48  Am. 
St.  Rep.  604,  18  So.  425;  Harrison  v.  West- 
ern U.  Teleg.  Co.  (Tex.)  10  Am.  k  £ng. 
Corp.  Cas.  600;  Western  U.  Teleg.  Co.  v. 
Peter  k  Neylon,  —  Tex.  Civ.  App.  — ,  160 
S.  W.  i>91. 


by  one  of  the  parties,  was  the  proximate 
result  of  an  error  in  transmission  for  which 
the  telegraph  company  was  responsible;  the 
point  being  whether  the  liability  of  the 
company  is  to  the  sender  or  the  addressee, 
or  possiblv  to  both. 

Although  courts  differ  widely  in  the  rea- 
sons assigned  therefor,  they  seem  to  be  in 
accord  in  holding  that  the  telegraph  com- 
pany is  liable  to  the  sender  either  for 
breach  of  contract  or  for  tort.  They  are 
not  quite  so  harmonious  with  respect  to 
the  rights  of  the  sendee,  but  they  all  agree 
that  he  has  a  right  of  action  against  the 
telegraph  company  in  tort,  at  least. 

/.  Bight  of  render, 

a.  Telegraph  company  as  agent  of 

sender. 

Several  courts  take  the  position  that  the 
telegraph  company  is  the  agent  of  the  send- 
er. Under  this  theory  the  sender  is  re- 
sponsible in  contract  to  the  sendee,  and  the 
former,  therefore,  has  a  right  of  action 
against  the  telegraph  companv,  not  only 
for  damages  suffered  directly  by  him,  but 
also  for  those  of  the  sendee.  (As  to  the 
effect  of  this  theory  upon  the  right  of  the 
addressee  to  maintain  the  action,  see  infra, 
n.  b.) 

Upon  this  theory  the  telegraph  company 
has  been  held  liable  to  the  sender  for  the 
damages  sustained  in  consequence  of  the  ad- 
dressee acting  upon  the  telegram  as 
changed — 

— where  a  telegram  quoting  a  price  was 
changed  in  transmission.  Western  U.  Teleg. 
Co.  V.  Shotter,  71  Ga.  760.  The  court  says: 
"Whether  the  telegraphic  operator  be  the 
agent  of  the  sender  of  a  despatch,  so  as 
to  bind  him,  is  a  debatable  question  in 
the  courts,  the  English  authorities  being 
to  the  effect  that  he  is  not;  and  the  Ameri- 
can mainly  that  he  is.  We  agree  with 
the  American  doctrine,  at  least  to  the 
extent  that  commercial  transactions  being 
now  conducted  to  so  great  an  extent 
through  the  telegraph,  a  merchant  would 
lose  business  and  credit  if  he  did  not 
settle  in  accordance  with  the  offer  actually 
made,  though  by  mistake  of  the  agency  he 
used  to  convey  it,  and  when  lie  does  so 
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settle  in  good  faith,  and  is  induced  to  do 
so  by  the  negligence  of  the  telegraphic  com- 
pany, through  its  servants,  ti^t  company 
should  respond  to  him  in  damages,  whether 
absolutely  bound  by  his  contract  or  not." 

— where  telegram  quoting  a  price  was 
changed  in  transmission.  Western  U.  Tel^. 
Co.  V.  Flint  River  Lumber  Co.  114  Ga.  676, 
88  Am.  St.  Rep.  36,  40  S.  £.  815.  The 
rule  was  followed  on  the  grounds  of  long 
acquiescence,  it  being  conceded  that  the 
underlying  principle  is  subject  to  criticism. 

— ^where  a  telegram  directing  a  broker  to 
purchase  100  shares  was  changed  in  trans- 
mission to  1,000  shares.  Sherrerd  v.  West- 
ern U.  Teleg.  Co.  146  Wis.  197,  131  N.  W. 
341.  The  court  said  in  effect  that  upon 
the  purchase  of  the  1,000  shares  they  be- 
came the  property  of  the  sender  without 
any  further  action  on  his  part;  and  that  no 
question  of  ratification  could  arise.  In 
both  the  Georgia  cases  above  cited  the  goods 
had  been  delivered  by  the  sender  before  dis- 
covery of  the  error,  although  no  point 
seems  to  have  been  made  of  the  fact. 

But,  where  a  prospective  purchaser  of 
distillers'  grits  telegraphed  a  cereal  com- 
pany asking  for  a  quotation  on  5,000  sacks 
of  that  commodity,  and  the  telegram  con- 
taining the  quotation  of  the  cereal  com- 
pany was  changed  during  transmission  so 
as  to  offer  it  at  a  lower  rate  than  that 
quoted,  and  the  prospective  purchaser  an- 
swered that  he  would  take  2,000  sacks  at 
the  price  named  in  the  telegram  received, 
and  the  cereal  company  replied  that  it 
would  furnish  2,000  sacks,  but  not  at  that 
rate,  there  was  no  completed  contract,  and 
the  cereal  company  could  not  compel  the 
telegraph  company  to  reimburse  it  for  the 
loss  sustained  in  furnishing  the  grits  at  the 
lower  price,  with  knowledge  of  the  error, 
even  upon  the  assumption  that  the  tele- 
graph company  was  the  agent  of  the  cereal 
company.  Postal  Teleg.  Cable  Co.  V.  Akron 
Cereal  Co.  23  Ohio  C.  C.  516. 

As  shown  infra,  I.  c,  many,  probably  the 
majority,  df  the  cases,  affirmatively  adopt 
a  theory  opposed  to  that  now  under  dis- 
cussion. The  three  cases  next  cited,  deny- 
ing the  sender's  right  to  recover,  also  reject 
this  theory,  but  do  not  appear  to  affirma- 
tively adopt  any  other. 

One   whose   telegram   quoting   prices   on 
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It  was  appellant's  duty  to  reduce  his 
damages  as  much  as  possible. 

Western  U.  Teleg.  Co.  v.  Matthews,  113 
Ky.  188,  67  8.  W.  849. 

The  measure  of  damages  is  the  difference, 
if  any,  between  the  price  appellant  was 
forced  by  appellee's  error  to  pay  for  the 
oats  and  their  market  price  immediately 
after  the  mistake  in  transmission  was  dis- 
covered. 

Western  U.  Teleg.  Co.  v.  Fischer,  133  Ky. 
768,  119  S.  W.  189;  Postal  Teleg.  Cable  Co. 
V.  Schaefer,  110  Ky.  907,  62  S.  W.  1119. 

Appellant  should  have  acted  promptly  on 
his  legal  rights  as  soon  as  the  mistake  in 


transmission  was  discovered;  and  he  alone 
is  charged  with  the  result  of  his  failure  so 
to  act. 

Marr  v.  Western  U.  Teleg.  Co.  86  Tenn. 
529,  3  S.  W.  496;  Kittenhouse  v.  Independ- 
ent Line  of  Telegraph,  44  JN.  Y.  263,  4  Am. 
Rep.  673,  1  Daly,  474. 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant,  John  J.  McKee,  complain- 
ing that  he  was  damaged  by  the  failure  of 
the  appellee.  Western  Union  Telegraph  Com- 
pany, to  transmit  and  deliver,  in  the  form 
and  words  in  which  it  was  received  from 


oranges  is  changed  by  the  telegraph  com- 
pany so  as  to  offer  them  for  a  lower  price 
than  quoted  is  not  bound  to  furnish  oranges 
at  the  price  stated  therein  to  the  sendee, 
who  knows  of  the  mistake  in  the  telegram, 
and  acts  in  bad  faith  in  ordering  in  accord- 
ance therewith,  and  he  cannot  compel  the 
telegraph  company  to  reimburse  him  for 
the  loss  which  he  sustains  thereby.  Ger- 
main Fruit  Co.  V.  Western  U.  Teleg.  Co. 
137  Cal.  598,  59  L.R.A.  575,  70  Pac.  058. 

So,  the  sender  of  a  telegram  constitutes 
the  telegraph  company  his  agent  for  the 
transmission  of  the  message  just  as  it  is 
sent,  and  no  further,  and  one  whose  tele- 
gram offering  shares  of  stock  to  a  broker 
at  a  certain  price  is  changed  by  the  tele- 
graph company  so  as  to  offer  them  for  less 
is  not  bound  to  protect  the  broker  in  ful- 
filing  contracts  to  sell  such  stock,  made  in 
pursuance  of  the  terms  of  tlie  erroneous 
telegram,  and  if  he  does  so,  he  cannot  com- 
pel the  company  to  reimburse  him.  Pegi-am 
V.  Western  U.  Teleg.  Co.  100  N.  C.  28,  6 
Am.  St.  Rep.  557,  6  S.  E.  770. 

And  it  is  held,  in  Harrison  v  Western 
U.  Teleg.  Co.  (Tex.)  10  A.  &  E.  Corp.  Cas. 
600,  that  one  whose  telegram  directing  a 
broker  to  purchase  cotton  is  changed  in 
transmission  so  as  to  order  the  sale  of  such 
cotton  is  not  bound  to  protect  the  broker 
in  obeying  the  changed  telegram,  and,  where 
he  does  so,  he  cannot  compel  the  telegraph 
company  to  reimburse  him  for  the  loss 
which  he  sustains  therebv. 

For  cases  which  apply  this  theory  by 
holdinff  that  the  addressee  cannot  recover 
from  the  telegraph  company,  see  infra,  II.  b. 

5.  Teleoraph  company  as  agent  of  party 
tcho  selects  it  as  means  of  com^mMni'^ 
cation. 

In  Ayer  v.  Western  U.  Teleg.  Co.  79  Me. 
493,  1  Am.  St.  Rep.  353,  10  Atl.  495,  it' 
is  held  that,  between  the  sender  and  ad- 
dressee, the  party  who  selects  the  telegraph 
as  a  means  of  communication  is  liable  to 
the  other  for  the  loss  resulting  from  errors 
in  transmission,  so  that  a  dealer  who  selects 
the  telegraph  to  communicate  a  quotation 
of  prices  on  lumber,  and  whose  telegram  is 
changed  so  as  to  offer  it  for  less,  is  bound 
to  famish  it  at  the  lower  price,  and  may 
61  L.RJ^.(N.S.) 


recover  from  the  telegraph  company  the 
damage  resulting  from  so  doing. 

So,  one  whose  telegram  directing  the  pur- 
chase of  shares  of  stock  by  his  broker  is 
changed  by  jbhe  telegraph  company  so  as 
to  permit  the  purchase  at  a  higher  price 
than  that  specified  is  bound  by  the  terms  of 
the  telegram  as  delivered,  and  the  right 
of  action  for  damages  resulting  from  such 
purchase  accrues  to  him,  and  not  to  the 
sendee.  Younker  v.  Western  U.  Teleg.  Co. 
146  Iowa,  499,  125  N.  W.  677.  This  is 
upon  the  theory  that  "the  party  who  selects 
the  telegraph  as  a  means  of  communication 
must  iNsar  the  loss  caused  by  error  in 
transmission." 

Although  in  both  the  cases  just  cited  the 
result  was  the  same  as  if  the  theory  first 
discussed  had  been  adopted,  since  it  was 
the  sender  who  originally  selected  the  tele- 
graph as  a  means  of  communication,  the 
theory  upon  which  they  were  decided,  tH2., 
that  the  telegraph  company  is  the  agent  of 
the  party  selecting  it  as  a  means  of  com- 
munication, would  produce  a  different  re- 
sult as  applied  to  a  case  where  the  ad- 
dressee of  the  telegram  in  which  the  error 
occurred  had  expressly  or  by  implication 
designated  the  telegraph  as  the  means  of 
communication  between  the  parties. 

c.  Telegraph  company  as  independent 

principal. 

One  of  the  best  reasoned  theories  is  that 
which  considers  the  telegraph  company  an 
independent  principal.  Under  this  tneory 
either  the  sender  or  addressee  may  recover 
directly  from  the  company  the  damages  ac- 
cruing to  him.  Neither  of  them  may,  there- 
fore, compel  the  company  to  reimburse  him 
for  voluntarily  protecting  the  other.  Mc- 
E[ec  v.  Westebn  U.  Teleg.  Co.  falls  within 
the  last-named  principle. 

So,  produce  dealers  whose  telegram  quot- 
ing prices  on  meat  is  changed  in  transmis- 
sion so  as  to  state  a  lower  price  than  that 
quoted  are  not  bound  to  furnish  the  meat 
at  the  lower  price,  inasmuch  as  the  tele- 
graph company  is  an  independent  contrac- 
tor; but  where  the  meat  has  been  shipped 
before  the  discovery  of  the  mistake,  tney 
may  exercise  reasonable  skill  and  diligence 
in  disposing  of  it,  and  recover  their  dam- 
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him,  a  telegram  addressed  to  Henning, 
Chambers,  &  Company,  brokers,  of  Louisville, 
with  the  concurrence  of  appellee,  submitted 
to  the  decision  of  the  court  below  upon  an 
agreed  case,  as  allowed  by  §  637,  Civil  Code, 
the  question  whither  it  was  liable  for  the 
damages  '  laimed  by  appellant. 

In  addition  to  the  agreed  facts,  the  record 
consists  of  the  petition  and  answer;  the  iirst 
alleging  the  delivery  by  appellant  of  the 
telegram  to  appellee's  Lawrenceburg  agent; 
that,  as  so  delivered,  it  instructed  Henning, 
Chambers,  &  Company,  brokers,  of  Louis- 
ville, to  purchase  ai  the  opening  of  the  mar- 
ket the  following  day  5,000  bushels  May  oats 
for  appellant,  but  that  the  telegram  as  de- 
livered by  appellee  to  Henning,  Chambers,  k 
Company,  at  Louisville  contained  a  direc- 


tion to  them  to  buy  for  appellant  50,000 
bushels  of  oats,  instead  of  the  5,000  actually 
ordered  by  appellant;  that  the  brokers,  act- 
ing upon  this  mistaken  order,  made  a  pur- 
chase for  appellant  of  50,000  bushels  of 
oats,  which  was  45,000  bushels  more  than 
he  had  ordered ;  that,  upon  being  notified  by 
a  letter  from  the  brokers  of  their  purchase 
of  the  50,000  bushels  of  oats,  which  gave 
appellant  the  first  notice  he  received  of  the 
mistake  that  had  been  made  by  appellee's 
agents  in  transmitting  and  delivering  his 
telegram,  he  notified  appellee,  through  its 
Louisville  agents,  of  the  mistake  that  had 
been  made,  and  demanded  of  it  its  correc- 
tion, and  that  it  take  off  his  hands  the  ex« 
cess  of  45,000  bushels  in  the  purchase  of 
oats  made  by  the  brokers  by  reason  of  its 


age  from  the  telegraph  company.  Pepper 
V.  Western  U.  Teleg.  Co.  87  Tenn.  654,  4 
L.R.A.  660,  10  Am.  St.  Rep.  690,  11  S.  W. 
783. 

And  where  a  telegram  quoting  prices  on 
live  stock  is  changed  during  transmission 
so  as  to  offer  it  for  a  lower  price,  and  it 
is  shipped  in  pursuance  of  the  contract, 
the  shipper  is  bound  only  to  take  such 
steps  to  avoid  loss  as  a  reasonably  pru- 
dent man  would  take  to  avoid  loss  from 
his  own  error,  and  the  telegraph  company 
is  liable  for  the  damages,  in  spite  of  the 
fact  that  it  is  not  the  agent  of  the  sender, 
but  merely  an  independent  party.  Strong 
V.  Western  U.  Teleg.  Co.  18  Idaho,  389, 
30  L.R.A.(N.S.)  409,  109  Pac.  910,  Ann. 
Cas.  1912A,  55. 

Brokers  whose  telegram  ordering  the  sale 
of  cotton  at  a  certain  price  is  changed  so 
as  to  authorize  a  sale  at  a  lower  price 
cannot  be  required  to  deliver  the  cotton  at 
the  lower  price,  inasmuch  as  the  telegraph 
company  is  an  independent  principal,  and 
not  the  agent  of  the  brokers,  and  where  the 
latter  do  deliver  the  cotton  at  the  lower 
price  after  learning  of  the  mistake,  they  are 
without  remedy  against  the  telegraph  com- 
pany. Shingleur  v.  Western  U.  Teleg.  Co. 
72  Miss.  1030,  30  L.R.A.  444,  48  Am.  St. 
Rep.  604,  38  So.  425. 

But  where  a  telegram  quoting  prices  on 
lumber  is  changed  by  the  telegraph  com- 
pany so  as  to  offer  it  at  a  lower  price  than 
that  quoted,  and  the  lumber  is  shipped  and 
received  before  the  mistake  is  discovered, 
the  sender  may  recover  his  damage  from 
the  telegraph  company.  Fisher  v.  Western 
U.  Teleg.  Co.  119  Ky.  885,  84  S.  W.  1179. 

In  Eureka  Cotton  Mills  v.  Western  U. 
Teleg.  Co.  88  S.  C.  498,  70  S.  E.  1040,  Ann, 
Cas.  1912C,  1273,  however,  the  court,  while 
proceeding  upon  the  theory  that  the  tele- 
graph company  is  an  independent  contract- 
or and  the  agent  of  neither  the  sender  nor 
sendee,  yet  held,  where  a  telegram  quoting 
prices  on  yams  was  changed  during  trans- 
mission so  as  to  offer  the  yarns  at  a  lower 
price  than  that  quoted,  and  the  sender 
thereof  voluntarily  furnished  them  at  the 
lower  price,  that  ne  could  compel  the  tele- 
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graph  company  to  reimburse  him  for  the 
loss  which  he  sustained  thereby,  inasmuch 
as  a  failure  to  protect  his  correspondents 
would  have  resulted  in  loss  of  trade. 

Thus,  one  whose  telegram  quoting  prices 
on  potatoes  is  changed  by  the  telegraph 
company   so  as   to  offer   them   at   a   lower 

f)rice  is  not  bound  to  deliver  them  at  the 
ower  price,  inasmuch  as  the  telegraph  com- 
pany is  not  his  agent;  but  where  the  po- 
tatoes are  shipped  before  the  mistake  is 
discovered,  the  shipper  may  recover  dam- 
ages resulting  from  the  disposal  of  the  po- 
tatoes with  ordinary  care  in  the  market  to 
which  they  were  shipped.  Postal  Tel^. 
Cable  Co.  v.  Schaefer,  110  Ky.  907,  62  S. 
W.  1119.  While  it  does  not  appear  clearly 
from  the  language  of  the  court  in  this 
case  that  the  telegraph  company  is  con- 
sidered an  independent  principal,  McKeb  v. 
Western  U.  Teleg.  Co.  states  that  such 
is  the  theory  of  the  case. 

JJ.  Bight  of  addressee. 

a.  In  gene^^al. 

Generally  as  to  the  right  of  addressee  of 
a  telegram  to  sue  for  delay  in  delivery,  see 
note  to  Anniston  Cordage  Co.  v.  Western  U. 
Teleg.  Co.  30  L.R.A.(N.S.)   1116. 

In  many  cases,  the  courts,  without  defi- 
nitely referring  the  result  to  any  of  the 
theories  previously  discussed,  have  held  that 
the  addressee  may  recover  from  the  tele- 
graph company  the  damages  sustained  by 
him  in  consequence  of  acting  in  reliance 
upon  a  telegram  changed  during  transmis- 
sion. New  York  k  W.  Printing  Teleg.  Co. 
V.  Dryburg,  35  Pa.  298,  78  Am.  Dec.  338, 
affirming  3  Phila.  408  (the  court  said  that 
the  company  was  liable  regardless  of 
whether  it  is  the  agent  of  both  the  sender 
and  sendee,  or  merely  the  agent  of  the 
sendee) ;  Wolf  Co.  v.  Western  U.  Teleg.  Co. 
24  Pa.  Super.  Ct.  129  (error  reducing  esti- 
mate of  price  of  machine,  in  reliance  upon 
which  addressee  made  a  contract  to  erect 
a  light  plant) ;  Joshua  L.  Bailey  &  Co.  ▼. 
Western  U.  Teleg.  Co.  227  Pa.  522,  43 
L.R.A.(N.S.)  602,  76  Atl.  736,  19  Ann.  Caa. 
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n^gHgence  in  failing  to  transmit  and  deliver 
the  telegram  aa  received  by  it  from  appel- 
lant; that  appellee  refused  to  make  any 
correction  of  the  mistake,  or  to  take  the 
excess  of  oats  off  his  hands;  and  that  he 
thereupon  ordered  the  brokers  to  sell  to  the 
best  advantage  the  45,000  bushels  of  oats 
not  ordered  by  him,  with  which  order  they 
complied,  but,  in  doing  so,  appellant  sus- 
tained a  loss  of  $205,  for  which  judgment 
was  prayed  against  appellee,  with  costs. 
The  answer  simply  traversed  the  allegations 
of  the  petition. 

The  agreed  facts  are  as  follows: 

"First.    On  September  5,  1911,  John  Mc- 

Kee  delivered  to  the  agent  of  the  Western 

Union  Telegraph  Company  at  Lawrenceburg, 

Kentucky «  a  telegram  addressed  to  Henning, 


Chambers,  &  Company,  in  Louisville,  and 
paid  the  charges  for  transmitting  and  de- 
livering same.  Said  telegram  was  in  words 
and  figures  as  follows: 


« <i 


(( < 


««  n 


Lawrenceburg,  Ky.,  Sept.  5,  1911. 
Henning,  Chambers,  &  Company, 
116  S.  Fifth  St., 

Louisville,  Ky. 
Buy  five  thousand  bushels  May  oats  at 
the  opening  of  the  market  to-morrow  and 
report    by    letter    and    not    by    tel^ram. 

(Signed)  Jno.  McKee.' " 


U  (1 


((  ( 


"Second.  The  said  telegram  when  deliv- 
ered to  the  addressee,  Henning,  Chambers, 
&  Company,  in  Louisville,  read:  'Buy  fifty 
thousand  bushels,'   etc.;   the  difference   be- 


895  (an  action  by  a  commission  merchant 
for  loss  sustained  by  being  compelled  to 
fill  orders  for  dry  goods  under  contracts 
made  by  him  with  his  customers  in  reliance 
upon  a  telegram  from  the  manufacturer  in 
which  the  prices  had  been  changed  during 
transmission.  The  court  said  that  "it  is 
settled  in  this  jurisdiction  and  by  the  great 
weight  of  authority  in  this  country  that  a 
telegraph  company  is  liable  in  tort  to  the 
addressee  for  injuries  arising  out  of  the  neg- 
ligent transmission  of  an  intelligible  mes- 
sage.") ;  Wolfskehl  v.  Western  U.  Teleg. 
Co.  46  Hun,  542,  12  N.  Y.  S.  R.  555  (tele- 
gram refusing  to  employ  the  addressee 
changed  so  as  to  apparently  offer  him  em- 
ployment. The  court  based  its  decision  up- 
on the  ground  that  the  service  and  the 
duty  of  a  tel^raph  company  are  under- 
taken for  both  sender  and  sendee,  and  that 
"either  party  sustaining  damages  from  the 
negligent  performance  of  such  duty  should 
have  remedy  by  action  against  the  company 
for  their  recovery") ;  Western  U.  Teleg.  Co. 
▼.  Lyon,  93  Miss.  590,  47  So.  344  (where 
the  addressee  received  and  paid  for  a  quan- 
tity of  apples  without  knowledge  of  an 
error  in  transmission  of  message  quoting 
price). 

In  Ferrero  v.  Western  U.  Teleg.  Co.  9 
App.  D.  C.  455,  35  L.RJ^.  548,  in  holding 
that,  where  a  telegram  quoting  the  price  of 
potatoes  was  changed  so  that  the  potatoes 
were  offered  at  a  lower  price  than  that 
quoted,  the  addressee  could  compel  the  tele- 
graph company  to  reimburse  him  for  the 
k>ss  resulting  from  fulfilling  sales  made  in 
reliance  upon  the  telegram  received,  the 
court,  without  assigning  any  particular  rea- 
son for  its  decision,  said:  "With  apparent 
unanimity,  the  courts  of  our  states  have  up- 
held the*  right  of  the  receiver  of  a  tele- 
graphic message  to  maintain  an  action  on 
the  case,  as  for  a  tort  committed,  when- 
ever he  shall  have  sustained  actual  dam- 
age, without  his  own  fault,  by  reason  of  the 
negligent  alteration  of  the  message  in  the 
process  of  its  transmission.  ...  As 
will  be  seen  on  examination  of  their  de- 
cisions, the  American  courts  have  not  all 
agreed  upon  a  common  reason  for  the  rule 
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so  generally  adopted.  The  majority,  ap- 
parently, have  rested  it  upon  the  idea  that 
the  telegraphic  agency  is  engaged  in  the 
exercise  of  a  public  franchise,  having  re- 
lation to  the  commerce  of  and  between  the 
states,  and  in  consequence  owes  to  the 
sender  of  the  message  a  double  duty, — one 
by  reason  of  the  contract,  the  other  by  vir- 
tue of  the  general  obligation  to  perform  the 
assumed  undertaking;  and  to  the  person 
addressed  a  single  duty,  by  virtue  of  the 
same  general  obligation.  Others  take  the 
ground  that  the  person  addressed  may  be 
the  beneficiary  of  the  contract  made  upon 
its  delivery  to  the  transmitter,  and  that  his 
right  of  action  does  not  depend  upon 
whether  the  sender  had  been  constituted 
his  agent  for  the  purpose,  but  upon  the 
question  who  was  to  be  served  in  the  trans- 
action, and  who  has  been  damaged.  Others, 
again,  assign  for  reason  that  the  act  of  the 
telegraph  company,  in  altering  the  message, 
is  the  misrepresentation  of  a  fact  which,  if 
reasonably  resulting  in  injury  to  the  re- 
ceiver, entitles  him  to  an  action  for  his 
damages." 

The  sendee  of  a  telegram,  who  has  a 
cause  of  action  against  the  telegraph  com- 
pany for  an  error  in  the  transmission  of 
the  message,  must  seek  his  remedy  in  tort, 
and  not  in  contract,  where  there  is  no  con- 
tract relation  between  him  and  the  telegraph 
company.  Western  U.  Teleg.  Co.  v.  Dubois, 
128  111.  248,  16  Am.  St.  Rep.  109,  21  N.  E. 
4.  The  court  says:  "Telegraph  comnanies 
are  the  servants  of  the  public,  and  oound 
to  act  whenever  called  upon,  their  charges 
being  paid  or  tendered.  They  are,  in  that 
respect,  like  common  carriers,  the  law  im- 
posing upon  them  a  duty  which  they  are 
bound  to  discharge.  The  extent  of  their 
liability  is  to  transmit  correctly  the  mes- 
sage as  delivered.  .  .  .  Hence,  when  the 
receiver  of  a  despatch  suffers  loss  from  the 
careless  and  negligent  performance  of  its 
duty  by  such  a  company,  he  is  entitled  to 
recover  damages  for  the  tort,  and  the 
proper  remedy  is  an  action  on  the  case." 

In  Rose  ▼.  United  States  Teleg.  Co.  3 
Abb.  Pr.  N.  S.  408,  34  How.  Pr.  308,  a 
telegram  authorizing  the  sale  of  a  certain 
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tween  the  telegram  ae  received  and  as  de- 
livered being  that  the  word  *live*  before 
the  word  'thousand/  as  written  in  the  tele- 
gram received  by  the  company's  agent  at 
Lawrenceburg,  was  changed  to  read  fifty.' 

"Third.  Said  telegraphic  order  to  buy  oats 
was  executed  by  plaintiff's  brokers,  the  ad- 
dressee, Henning,  Chambers,  &  Company,  in 
the  terms  in  which  said  telegram  was  de- 
livered to  said  addressee,  to  wit,  50,000 
bushels,  and  not  in  the  terms  written  by 
this  plaintiff,  to  wit  5,000  bushels. 


"Fourth.  When  notified  by  Henniog, 
Chambers,  &  Company,  of  this  purchase  of 
50,000  bushels  of  May  oats,  Sfiid  McKee  no- 
tified the  defendant  corporation  and  its 
manager  at  Louisville,  Kentucky,  and  re- 
quested and  demanded  said  corporation  and 
its  said  mar  ager  to  correct  said  mistake 
and  wrong  done  him,  which  was  refused. 

"Fifth.  Thereupon  said  McKee  accepted 
said  excess  of  45,000  bushels  of  oats,  and 
ordered  his  brokers,  said  Henning,  Cham* 
bers,  &  Company,  to  sell  to  the  best  advan- 


number  of  barrels  of  oil  by  the  sender's 
broker  was  changed  by  the  telegraph  com- 
pany so  as  to  authorize  the  sale  of  a  much 
larger  number  of  barrels.  The  action  was 
brought  by  the  broker  to  recover  damages 
which  he  would  sustain  in  fulfilling  the  con- 
tracts of  sale  made  in  reliance  upon  the 
number  of  barrels  stated  in  the  telegram. 
The  court  held  that,  inasmuch  as  the  tele- 
graph company  was  not  the  agent  of  the 
sendee,  his  action  would  have  to  be  in  tort 
for  the  actual  damage  sustained,  and  that, 
as  the  principal,  and  not  the  broker,  was 
liable  on  the  contracts  of  sale  made  by 
the  latter,  he  was  not  damaged  and  had  no 
cause  of  action  at  all. 

It  is  held  in  Anniston  Cordage  Co.  v. 
Western  U.  Teleg.  Co.  161  Ala.  216,  30 
L.R.A.(N.S.)  1116,  135  Am.  St.  Rep.  124, 
49  So.  770,  that  where  the  telegraph  com- 
pany is  not  informed  by  the  sender  of  a 
message  that  it  is  for  the  benefit  of  the 
sendee,  and  the  wording  of  the  message  is 
not  such  as  to  charge  the  company  with 
knowledge  of  that  fact,  the  addressee  can- 
not recover  from  the  company  in  tort  for 
a  mistake  in  the  transmission  of  the  mes- 
sage. This  is  upon  the  theory  that  all  ac- 
tions by  the  sendee,  whether  in  tort  or  con- 
tract, must  be  based  upon  the  contract  of 
transmission. 

Where  a  telegram  quoting  the  price  of 
potatoes  is  changed  in  transmission  so  as 
to  offer  them  for  a  lower  price  than  that 
quoted,  and  the  addressee,  with  knowledge 
of  the  mistake,  accepts  the  potatoes  at  the 
price  quoted,  he  has  no  right  of  action 
against  the  telegraph  company  for  the  loss 
thus  sustained,  whether  it  be  considered  the 
agent  of  the  receiver  or  sender  of  the  mes- 
sage. Joynes  v.  Postal  Teleg.  Cable  Co.  37 
Pa.  Super.  Ct.  63. 


h.  Telegraph  company  as  agent  of 

sender. 

The  theory  discussed  in  I.  a,  that  the 
telegraph  company  is  the  sender's  agent, 
has  been  applied  in  some  cases  by  holding 
that  the  addressee  could  not  recover  against 
the  telegraph  company. 

Thus  in  Play  ford  ▼.  United  Kingdom 
Electric  Teleg.  Co.  L.  R.  4  Q.  B.  706, 
holding  that  the  addressee  [an  ice  dealer] 
of  a  telegram  containing  an  offer  for  ice 
which  was  raised  in  transmission  could  not 
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recover  against  the  telegraph  company  al- 
though he  delivered  the  ice  without  knowl- 
edge of  the  error,  the  court  said:  "The 
offer  was  sent  by  them  [the  purchasers]  on 
their  own  behalf  and  in  their  own  interost. 
In  so  doing  they  acted,  it  is  true,  on  the 
invitation  of  the  plaintiff,  but  not  as  his 
agents  or  as  representing  him;  and  the  cir- 
cumstance that  there  was  an  implied  under- 
standing between  them  that,  in  the  event 
of  his  accepting  their  offer,  he  should  reim- 
burse them  the  expense  of  making  it,  in  no 
way  alters  the  relation  between  the  two  par- 
ties, which  was  that  of  seller  and  buyers, 
and  not  that  of  principal  and  agents.  It 
follows  that  the  plaintiff,  wlio  is  a  stranger 
to  the  contract  with  the  company,  cannot 
maintain  an  action  against  them  for  the 
breach  of  it." 

So,  the  telegraph  company  is  the  agent 
of  the  sender,  and  the  sendee  must  look  to 
the  latter  for  reparation  for  damages  sus- 
tained as  the  result  of  the  erroneous  trans- 
mission of  a  telegram.  Brooke  v.  Western 
U.  Teleg.  Co.  119  Ga.  694,  46  S.  £.  826. 
This  case,  like  some  of  the  other  Georgia 
cases,  is  based  upon  the  establishment  of 
the  rule  rather  than  the  correctness  there* 
of. 

The  preceding  case  was  cited  and  fol- 
lowed in  Richmond  Hosiery  Mills  v.  West- 
ern U.  Teleg.  Co.  123  Ga.  216,  51  S.  E.  290, 
where  it  was  held  that,  on  the  theory  of  the 
relationship  of  agency  existing  between  the 
sender  and  the  telegraph  company,  the 
sendee  might  hold  the  sender  according  to 
the  terms  of  the  telegram  as  received,  and 
that  the  sendee's  release  of  the  sender  from 
such  contract  did  not  give  the  sendee  a 
right  of  action  against  the  telegraph  com- 
pany for  errors  made  in  the  transmission 
of  a  telegram. 

However,  it  is  held  in  Stewart,  M.  ft  Co. 
V.  Postal  Teleg.  Cable  Co.  131  Ga.  31,  18 
L.R.A.(N.S.)  692,  127  Am.  St.  Rep.  205,  61 
S.  £.  1045,  that,  although  the  sendee  may 
hold  the  sender  according  to  the  terms  of 
the  communication  received,  he  is  not  con- 
fined to  that  remedy,  but  mav  sue  the  tele- 
graph company  in  tort.  Tne  court  says 
that  in  sO  far  as  the  preceding  case  of 
Brooke  v.  Western  U.  Teleg.  Co.  "denies  the 
right  of  action  ex  delicto  to  an  addressee 
of  a  telegram  against  a  telegraph  company 
for  damages  proximately  caused  by  an  error 
in  transmission,  it  is  disapproved." 

E.  L.  D. 
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tage  the  said  45,000  bushels  of  oats  not  or- 
iginally ordered  by  him. 

"Sixth.  Said  Henning,  Chambers^  &  Com- 
pany sold  said  45,000  bushels  of  oats  pur- 
suant to  said  McKee's  instructions,  and  to 
his  loss  in  the  sum  of  ^205. 
.  "Seventh.  Said  45,000  bushels  of  oats 
were  bought  by  said  Henning,  Chambers,  & 
Co.  at  49  cents  on  the  morning  of  Septem- 
ber 6th.  Between  the  time  of  purchase  and 
the  time  of  sale  the  highest  price  quoted 
on  the  Chicago  market  for  such  oats  was 
491  cents  a  bushel;  and  there  was  no  time 
at  which  the  same  could  have  been  sold  at 
a  price  which  would  have  realized  a  sum 
equal  to  their  purchase  price,  plus  the  com- 
mission of  said  Henning,  Chambers,  k  Com- 
pany, on  the  purchase  thereof. 

"The  plaintiff,  McKee,  contends  that  the 
Western  Union  Telegraph  Company  is  lia- 
ble to  him  f  *  the  loss  sustained  by  him  in 
the  purchase  and  sale  of  the  said  45,000 
bushels  of  May  oiits.  The  defendant,  West- 
em  Union  Telegraph  Company,  contends 
that  there  was  never  a  meeting  of  minds 
between  said  McKee  and  said  brokers,  Hen- 
ning, Chambers,  &  Company,  that  said  Mc- 
Kee was  not  bound  to  accept  more  than 
the  5,000  bushels  of  oats  actually  ordered  by 
him;  that  his  acceptance  of  the  45,000  bush- 
els not  ordered  by  him  was  a  voluntary  act 
on  his  part,  and  for  any  loss  resulting  to 
him  because  of  said  acceptance  and  sale  the 
said  telegraph  company  disclaims  all  re- 
sponsibility." 

A  trial  by  jury  was  waived,  and  follow- 
ing the  submission  of  the  case  to  the  court, 
judgment  was  entered  dismissing  the  peti- 
tion at  appellant's  cost;  and,  from  that 
judgment,  he  has  appealed. 

It  is  conceded  by  the  parties  that  the  ap- 
pellee, Western  Union  Telegraph  Company, 
is  neither  the  agent  nor  servant  of  the  send- 
er or  addressee  of  a  telegram  transmitted 
by  it,  but  that  its  relation  to  both  is  that 
of  an  independent  contractor  or  public  car- 
rier. Upon  looking,  however,  to  the  au- 
thorities upon  this  subject,  we  find  them 
far  from  harmonious.  Some  of  them  hold 
that  the  telegraph  company  is  the  agent  of 
the  sender  alone,  and  that  he  is  bound  by 
the  message  as  delivered  by  the  company; 
others,  that  the  telegraph  company  is  the 
the  agent  of  both  the  sender  and  addressee, 
and  therefore  liable  to  both  in  contract; 
yet  others,  that  the  telegraph  company  is 
the  agent  of  neither  the  sender  nor  ad- 
dressee, but  an  independent  principal,  and 
liable  to  either  for  the  proximate  result  of 
its  negligence.  The  latter  doctrine  obtains 
in  England,  in  many  of  the  states  of  this 
country,  and  was  approved  by  this  court 
in  Postal  Teleg.  Cable  Co.  v.  Schaefer,  110 
Ky.  907,  62  S.  W.  1119,  in  the  opinion  of 
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which  it  is  said:  "It  is  the  contention  of 
appellees  that  appellant  was  their  agent  in 
Bending  the  telegram  to  Bernstein  &  Com- 
pany and  that  the  delivery  of  the  erroneous 
message  created  and  gave  rise  to  a  valid 
and  enforceable  contract  on  their  part  to 
deliver  the  potatoes  to  the  sendee  at  the 
price  named,  and  this  view  seems  to 
have  been  taken  by  the  Ohio  magistrate, 
who  presided  in  the  trial  of  the  suit  in- 
stituted by  Bernstein  &  Company  against 
plantiff;  but,  in  our  opinion,  this  view  of 
the  law  is  an  erroneous  one,  and  is  in  con- 
flict with  the  great  weight  of  authority  both 
in  England  and  in  this  country.  Gray,  in 
his  treatise  on  Communications  by  Tele- 
gram (page  189)  says:  *A  telegraph  com- 
pany may  perhaps  be  called  a  "special 
agent,"  since  it  is  employed  to  do  a  par- 
ticular act,  namely,  to  communicate  a  cer- 
tain message.  If  so,  the  employer  is  re- 
sponsible on  the  message  as  delivered  only 
where  that  message  is  the  one  w.'iich  he  au- 
thorized the  company  to  communicate,  as 
distinguished  from  a  certain  message.'  And 
he  refers  to  Story  on  Agency,  8th  ed.  §§ 
126-133.  The  same  author  also  says:  *A 
person  who  employs  a  telegraph  company 
authorizes  it  and  holds  it  out  as  authorized, 
only  to  communicate  a  certain  message; 
and,  while  he  is  responsible  upon  the  mes- 
sage if  the  company  duly  delivers  it,  he  is 
not  responsible  upon  any  other  message 
which  the  company  may  deliver  in  its  stead.' 
This  exact  question  was  fully  considered  in 
the  case  of  Pepper  v.  Western  U.  Tel^.  Co. 
decided  by  the  supreme  covrt  <ii  Tennessee, 
and  reported  in  87  Tenn.  554,  4  L.R.A.  661, 
10  Am.  St.  Rep.  699,  11  S.  W.  783. 

But,  without  further  considering  this  as- 
pect of  the  case,  it  seems  to  be  well  settled 
that  while  a  telegraph  company  must 
answer  to  the  sender  of  a  telegram  errone- 
ously transmitted  by  the  company,  where 
the  sender  has  himself  acted  in  good  faith 
on  the  error,  to  his  injury,  it  is,  on  the 
other  hand,  equally  well  settled  that  no  re- 
sponsibility can  be  made  to  rest  upon  the 
telegraph  company  for  the  erroneous  trans- 
mission of  a  telegram  where  the  sender, 
after  discovery  of  the  error  of  the  com- 
pany, gratuitously  assumes  the  responsi- 
bility for  the  addressee's  action  in  obeying 
the  instructions  contained  in  the  telegram 
as  erroneously  transmitted  by  the  company, 
as  seems  to  be  the  situation  presented 
in  the  instant  case.  Appellant,  as  sender  of 
the  telegram  to  Henning,  Chambers,  &  Com- 
pany, was  not  bound  by  its  terms  as  errone- 
ously transmitted  and  delivered  to  them  by 
appellee,  and  when  advised  by  Henning, 
Cliambers,  &  Company,  of  the  action  taken 
by  them  pursuant  to  the  erroneous  advice 
contained  in  the  telegram,  appellant  could 
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have  refused  to  be  bound  for  the  overpur- 
chase  of  oats  made  by  thenii  and  thereby 
saved  himself  from  loss;  but,  instead  of 
doing  this,  according  to  the  agreed  facts, 
he  directed  them  to  sell  on  the  best  terms 
possible  the  excess  over  5,000  bushels  of 
the  oats  purchased  by  them,  and  demanded 
of  appellee  that  it  correct  the  mistake  it 
had  made  in  tlie  telegram,  and  assume  re- 
sponsibility for  the  loss  he  sustained  re- 
sulting, as  claimed,  from  its  erroneous 
transmission  and  delivery  of  the  telegram 
to  the  addressee.  It  cannot  therefore  be 
said  that  appellant  acted  reasonably  and 
in  good  faith  on  the  error  conmiitted  by 
appellee,  to  his  prejudice.  If,  without 
knowledge  of  the  error  committed  by  ap- 
pellee in  transmitting  and  delivering  the 
telegram  to  Henning,  Chambers,  &  Com- 
pany, he  had  directed  the  sale  of  the  oats 
they  purchased  for  him,  and  by  such  sale 
suffered  loss,  appellee  would,  in  that  event, 
have  been  liable  to  him  for  the  damages  he 
thereby  sustained,  the  measure  of  which 
would  have  been  the  difference,  if  any,  be- 
tween the  price  he  was  forced  by  appellee's 
error  to  pay  for  the  oats  and  their  market 
price  immediately  after  the  mistake  was 
discovered;  but  when,  after  discovering  the 
mistake,  he  accepted  and  approved  what 
had  been  done  by  Henning,  Chambers,  & 
Company,  in  obedience  to  the  telegram  as 
erroneously  transmitted  and  delivered  to 
them  by  appellee,  and  directed  them  to  sell 
the  oats,  he  condoned  the  error  committed 
by  appellee  in  the  transmission  and  delivery 
of  the  telegram,  at  least  to  the  extent  of 
releasing  them  from  liability  for  the  loss 
sustained  by  him  in  the  sale  of  the  oats. 

The  precise  question  before  us  does  not 
seem  to  have  been  decided  in  this  jurisdic- 
tion, but  it  has  elsewhere  been  passed  on. 
But  only  one  of  these  decisions  (Eureka 
Cotton  Mills  V.  Western  U.  Teleg.  Co.  88  S. 
C.  498,  70  S.  E.  1040,  Ann.  Cas.  1912C, 
1273)  can  be  said  to  sustain  appellant's 
contention,  which  is  that  appellee,  as  an 
independent  principal  or  public  carrier,  is 
under  a  liability  to  reimburse  appellant  for 
whatever  loss  he  sustained  resulting  from 
its  erroneous  transmission  of  the  telegram, 
regardless  of  the  fact  that  he  was  not  bound 
by  what  the  addressee  did  in  acting  upon 
the  erroneous  telegram,  and  of  the  further 
fact  of  his  acceptance  of  such  action  of  the 
addressee  after  he  received  notice  of  ap- 
pellee's erroneous  transmission  of  the  tele- 
gram. In  Eureka  Cotton  Mills  v.  Western 
U.  Teleg.  Co.  supra,  the  facts  seemed  to  be 
that  the  plaintiff  received  a  telegram  from 
the  Jenks  Spinning  Company  inquiring  if 
they  would  authorize  the  spinning  company 
to  sell  for  it  on  commission  100,000  pounds 
of  yarn  at  24  cent  a  pound.  By  way  of  re- 
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ply,  the  plaintiff  delivered  to  the  telegraph 
company  a  telegram  which  informed  the 
spinning  company  that  it  would  sell  the 
yarn  at  24^  cents  a  pound.  But,  as  de- 
livered to  the  addressee,  the  words  **at  24^ 
cents"  were  omitted.  Upon  receiving  this 
altered  telegram,  the  spinning  company  as- 
sumed an  acceptance  of  their  inquiry  or 
offer  to  sell  the  yarn  at  24  cents,  and  pro- 
ceeded to  dispose  of  it  at  that  price.  When 
notified  of  the  mistake,  the  plaintiff  at  once 
refused  to  ship  the  yarn  at  24  cents,  but 
finally  did  so.  It  was  held  by  the  court 
that  the  telegraph  company  was  liable  to 
the  plaintiff  as  a  common  carrier  is  liable 
to  either  sender  or  addressee  for  any  dam- 
age occurring  by  the  company's  negligence, 
but  the  reasoning  of  the  opinion  is  brief 
and  unsatisfactory,  and  the  question  wheth- 
er the  loss  suffered  was  the  result  of  the 
error  in  transmission  of  the  telegram  or 
plaintiff's  own  voluntary  act  does  not  seem 
to  have  been  considered;  and,  after  all,  it 
merely  held  that  a  telegraph  company  Is  an 
independent  principal,  liable  in  tort  to 
either  party  for  the  direct  and  proximate 
result  of  its  negligence,  if  its  breach  of 
duty  resulted  directly  or  indirectly  in  in- 
jury to  the  sender. 

The  case  of  Western  U.  Teleg.  Co.  v.  Shot- 
ter,  71  Ga.  760,  also  relied  on  by  appellant, 
falls  short  of  sustaining  his  contention. 
While  the  language  of  the  opinion,  consid- 
ered apart  from  the  facts,  apparently 
justifies  its  citation  by  the  brief  of  counsel, 
it  does  not  really  do  so,  because  it  appears, 
from  the  facts  stated  therein,  that  the  sup- 
posed offer  by  the  sender  of  the  telegram 
had,  in  fact,  been  accepted  by  the  addressee, 
and  the  merchandise  actually  shipped  by  the 
sender  of  the  message  before  the  mistake 
was  discovered.  It  will  also  be  found  from 
an  examination  of  the  opinions  in  Postal 
Teleg.  Cable  Co.  v.  Schaefer,  110  Ky.  907, 
62  S.  W.  1119,  and  Fisher  v.  Western  U. 
Teleg.  Co.  119  Ky.  885,  84  S.  W.  1179,  cited 
by  appellant's  counsel,  that  they  likewise 
fail  to  support  his  view  of  the  law  attempt- 
ed to  be  applied  to  this  case.  In  the 
Schaefer  Case  a  telegram  was  sent  by  the 
appellee  to  brokers  in  Cleveland,  offering 
potatoes  at  $1.70  a  barrel.  The  addressees 
replied:  "Telegram  received  ship  two  cars 
your  price."  On  receipt  of  this  telegram, 
appellee  shipped  two  carloads  of  potatoes 
to  the  addressees  at  Cleveland,  and  mailed 
invoice  and  draft  with  bill  of  lading  at- 
tached. The  discovery  was  then  made  that 
appellee's  message,  which  had  been  written 
$1.70  per  barrel,  had  been  erroneously  de- 
livered to  the  addressees  reading  $1.07  per 
barrel.  Following;  the  discovery  of  the  mis- 
take, the  addressees  refused  to  take  the  po- 
tatoes at  $1.70;  and  the  appellee  refund  to 
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take  $1.07  for  them.  Upon  the  arrival  of 
the  potatoes  in  Cleveland,  the  addressees 
sued  Schaefer  for  the  difference  between  the 
price  of  $1.07,  claimed  by  them,  and  the 
market  value  of  the  potatoes,  and  attached 
the  potatoes  in  the  hands  of  the  railroad. 
The  telegraph  company,  though  informed  of 
the  situation,  refused  to  enter  into  the  con- 
troversy. The  appellee  made  defense  in  the 
suit  in  Clevelar '.  In  the  meantime  the 
potatoes,  which  remained  in  the  freight  car, 
were  spoiling,  and,  by  reason  thereof,  the 
railroad  company  sold  them  for  the  freight, 
and  held  the  balance  of  the  price  obtained 
pending  the  termination  of  the  Cleveland 
suit.  Appellee,  having  lost  that  suit, 
brought  an  action  against  the  telegraph 
company  for  the  value  of  the  potatoes,  plus 
the  cost  of  the  Cleveland  suit,  less  the  sale 
price  of  the  potatoes  at  Cleveland,  with 
freight  deducted.  On  the  appeal  we  held 
that,  while  there  was  no  contract  made  be- 
tween the  sender  and  the  addressees  of  the 
message  erroneously  transmitted,  and  the 
former  was  not  bound  by  the  terms  of  the 
message  as  delivered,  he  was  entitled  to  re- 
cover from  the  telegraph  company  any  dam- 
ages incurred  as  the  direct  and  proximate 
result  of  its  negligence;  the  measure  of  re- 
covery being  the  difference  between  the 
market  value  of  the  potatoes  at  Louisville 
when  shipped  and  at  Cleveland  when  the 
mistake  was  discovered.  It  will  be  ob- 
served, however,  that  the  mistake  was  dis- 
covered while  the  potatoes  were  in  tran- 
sit, and  before  any  delivery  had  been  made 
to  the  consignee,  so  the  telegraph  company 
was  never  relieved  of  liability  for  its  mis- 
take in  transmitting  the  message  by  any 
act  upon  the  part  of  the  sender  condoning 
the  mistake,  and,  aft^r  all,  the  principal 
question  decided  in  the  case  was  that,  where 
a  telegraph  company  negligently  delivers 
a  different  message  from  that  it  was  au- 
thorized to  deliver,  so  that  the  sender  was 
represented  as  offering  goods  at  a  lower 
price  than  that  at  which  he  had  in  fact 
offered  them,  and  the  supposed  offer  was  ac- 
cepted in  ignorance  of  the  mistake,  there 
was  no  contract,  and  the  sender  was  not 
bound  to  deliver  the  goods  at  the  lower 
price  at  which  the  addressee  of  the  message 
mistakenly  supposed  he  was  to  get  them, 
and  the  latter  was  not  bound  to  accept  the 
goods  at  the  higher  price  at  which  the  mes- 
sage, as  delivered  to  the  telegraph  company, 
proposed  to  sell  them;  therefore  the  sender 
had  the  r|ght  to  look  to  the  telegraph  com- 
pany for  the  loss  sustained,  as  it  resulted 
solely  from  its  negligence. 

In  Fisher  v.  Western  U.  Teleg.  Co.  the 
facts  were  that  the  plaintiff's  offer  to  sell 
lumber  at  $35  per  thousand  was  negligently 
transmitted  by  the  telegraph  company  so  as 
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to  read  $25  per  thousand,  and  was  accepted 
and  the  lumber  furnished  by  the  seller  with- 
out knowledge  of  the  mistake  in  the  trans- 
mission of  the  message.  The  company  also 
received  the  lumber  without  knowledge  of 
the  mistake  in  the  message,  and  believing 
that  they  were  to  get  it  at  $25  per  thous- 
and. As  the  sender  was  able  to  collect  of 
the  latter  only  that  price  for  the  lumber, 
it  was  held  he  had  the  right  to  recover  of 
the  telegraph  company  the  loss  resulting 
to  him  from  its  mistake,  which  was  the  dif- 
ference between  the  price  its  negligence  com- 
pelled him  to  receive  for  the  lumber  and  its 
fair  market  value  at  the  place  of  delivery. 

It  will  readily  be  seen  wherein  the  facts 
of  the  instant  case  differ  from  those  of  the 
two  cases  last  cited.  Here  the  loss  was 
sustained  by  the  appellant,  not  because  of 
the  mistake  made  by  appellee  in  transmit- 
ting and  delivering  his  telegram  to  the  ad- 
dressee, but  because  of  appellant's  gratui- 
tous act  in  seeing  fit,  after  Lis  discovery  of 
the  mistake,  to  assume  the  responsibility 
of  the  addressee's  action ;  and,  applying  the 
rule  announced  in  the  Schaefer  and  Fisher 
Cases  to  the  facts  of  the  instant  case,  it  is 
evident  that  appellant  was  not  bound  to 
take  the  45,000  bushels  of  oats  mistakenly 
bought  for  him  by  Henning,  Chambers,  & 
Company,  or  any  excess  of  the  5,000  bushels 
actually  ordered  by  him,  and,  if  he  had 
repudiated  instead  of  ratifying  his  brokers' 
purchase  of  the  excess,  it  would  have  saved 
him  from  loss,  and  enabled  the  latter  to 
recover  of  appellee  whatever  loss  they  may 
have  sustained  upon  the  45,000  bushels  of 
oats  they  were  induced  to  purchase  through 
its  erroneous  transmission  of  the  telegram 
delivered  to  it  by  appellant. 

Of  the  several  cases  cited  by  appellee  in 
support  of  its  contention  as  to  its  nonlia- 
bility in  this  case,  that  of  Shingleur  v  .West- 
ern U.  Teleg.  Co.  72  Miss.  1030,  30  L.R.A. 
444,  48  Am.  St.  Rep.  604, 18  So.  425,  seems  to 
be  directly  in  point.  In  that  case  the  plain- 
tiffs, by  a  telegram  to  their  agents,  author- 
ized a  sale  of  cotton  at  Sji  cents  a  pound. 
As  transmitted  and  delivered  by  the  tele- 
graph company,  it  erroneously  authorized 
the  sale  of  the  cotton  at  8  A  cents  a  pound, 
and  the  addressee  entered  into  a  contract 
of  sale  with  third  parties  at  that  price. 
After  notice  of  the  mistake  in  the  telegram, 
as  received  by  tne>  addressee,  the  plaintiffs, 
considering  themselves  bound  by  the  mes- 
sage, delivered  the  cotton  to  the  addressee 
at  the  lower  price.  It  was  held  by  the  court 
that  the  plaintiffs  were  not  required  to  de- 
liver to  the  addressee  under  the  erroneous 
message  the  cotton  to  be  sold,  and  that 
their  voluntary  act  in  so  doing,  and  not  the 
negligence  of  the  telegraph  company  in  er- 
roneously  transmitting  the  telegram,   was 
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the  proximate  cause  of  the  loss  sustained 
by  them  in  the  sale  of  the  cotton.  In  the 
opinion  it  is  said:  "But,  whether  looked  at 
in  the  light  of  contract  or  of  tort,  plaintiffs' 
case  comes  inevitably  to  this:  That  plain- 
tiffs, at  a  time  when  they  knew  fully  of  the 
r  istake  in  the  telegram,  and  when  they 
could  have  delivered  or  refused  to  deliver 
the  cotton,  and  when, — the  minds  of  the 
plaintiffs  and  of  Appleton,  Dixon,  k  Compa- 
ny [addressee]  never  having  met,  and  there 
being,  as  to  this  sale,  no  contract  made  be- 
tween them,  plaintiffs  being  therefore  under 
no  legal  liability  to  deliver  the  cotton, — 
nevertheless,  acting  on  the  sentiment  that 
they  would  themselves  protect  their  agent 
(already  fully  protected  by  the  liability  in 
<  't  of  the  company  to  such  agent),  and 
maintain  their  business  credit,  did  deliver 
the  cotton  anyhow,  and,  having  done  so, 
now  seek  to  nold*  the  company.  .  .  . 
Here,  appellants  had  shipped  no  goods,  had 
incurred  no  legal  liability,  had  merely  to 
refuse  to  comply  with  the  terms  of  a  con- 
tract they  had  never  made,  and  remit  Ap- 
pleton, Dixon,  &  Company  to  their  adequate 
remedy  against  the  company.  Their  pay- 
ment was  voluntary  and  gratuitous,  and 
cannot,  on  any  sound  or  just  principle,  cre- 
ate for  them  a  cause  of  action  where  none 
existed  prior  to  such  voluntary  payment." 

To  the  same  effect  is  the  case  of  Harrison 
V.  Western  U.  Teleg.  Co.  decided  by  the 
Texas  court  of  appeals,  reported  in  10  Am. 
&  Eng.  Corp.  Cas.  600.  In  that  case  a  tele- 
gram by  which  the  plaintiff  ordered  the 
purchase  of  cotton  was  erroneously  changed 
in  its  transmission  to  sell.  A  settlement 
was  made  between  the  plaintiff  and  ad- 
dressee upon  the  terms  of  the  erroneous 
message,  and  the  former  sued  the  telegraph 
company  for  the  resulting  loss.  In  hold- 
ing that  the  telegraph  company  was  not 
liable,  the  court  in  part  said :  "The  mistake 
which  occasioned  the  loss,  if  any  was  sus- 
tained by  Latham,  Alexander,  &  Company 
[addressee],  was  a  mistake  of  the  telegraph 
company,  and  ret  of  plaintiffs,  and  plain- 
tiffs were  not  bound  to  pay  or  make  good 
said  loss  to  Latham,  Alexander,  &  Com- 
pany; and,  if  they  made  such  payment, 
were  not  liable  or  responsible  therefor; 
they  could  not  held  the  company  liable 
over  to  them  for  repayment." 

Perhaps  the  latest  decision  of  this  ques- 
tion to  which  our  attention  has  been  called 
is  that  of  Western  U.  Teleg.  Co.  v.  Peter  & 
Neylon,  160  S.  W.  991,  decided  by  the  Tex- 
as court  of  civil  appeals  November  26,  1913, 
from  which  it  appears  that  in  a  telegram 
sent  by  plaintiffs  to  their  brokers  the  lat- 
ter were  instructed  to  sell  cotton  futures 
for  thiir  account.  In  its  transmission  the 
telegram  was  so  changed  by  the  telegraph 
51  L.IUA.(N.S.) 


company  as  to  direct  the  brokers  to  tmj 
instead  of  sell.  Immediately  following  the 
receipt  of  the  telegram,  tne  addressee  pur- 
chased cotton  for  the  senders'  account.  The 
plaintiffs,  with  knowledge  of  the  mistake 
made  in  the  transmission  of  the  telegram, 
accepted  the  purchase,  and  resold  it  at  a 
loss.  It  then  sued  the  telegraph  company 
for  its  loss,  but  the  court  said,  in  reversing 
the  judgment  of  the  lower  court:  "It  ap- 
pears that,  if  appellees,  when  first  apprised 
of  this  purchase,  had  repudiated  it,  no  loss 
would  have  resulted.  .  .  .  Notwithstand- 
ing the  appellant  in  the  present  case  was 
negligent  on  account  of  its  mistake  in 
transmitting  the  message,  yet  we  think  that» 
if  plaintiffs  knew  of  such  fact,  or  were 
charged  with  notice  thereof,  and  could 
have  prevented  the  loss  by  resort  to  avail- 
able means  within  their  power,  and  failed 
to  do  so,  and  such  failure  proximately  con- 
tributed to  such  loss,  they  would  be  guilty 
of  contributory  negligence,  and  could  not 
recover." 

As  appellant  could  not  have  been  held  to 
the  terms  of  the  telegram  to  his  brokers  as 
erroneously  transmitted  and  delivered  to 
them  by  appellee,  aud  he  would  have  suf- 
fered no  loss  on  the  purchase  and  sale  of 
the  oats  but  for  his  own  act  in  accepting, 
after  discovery  of  the  mistaKe,  the  brokers' 
purchase  of  the  oats  in  excess  of  the  quan- 
tity actually  ordered  by  him,  it  necessarily 
follows  that  the  negligence  of  the  appellee 
complained  of  was  not  the  proximate  cause 
of  the  damages  he  sustained;  and,  as  this 
was  the  conclusion  reached  by  the  Circuit 
Court,  the  judgment  is  affirmed. 


LOUISIANA  SUPREBEE  COURT. 

W.  K.  HENDERSON,  Jb.,  Appt, 

▼. 

SHREVEPORT  GAS,   ELECTRIC   LIGHT, 

&  POWER  COMPAUTX-. 

(—  La.  — ,  63  So.  616.) 

Contract  —  pnblic  —  enforcement  by  ln« 
dividnal. 

1.  A  city  ordinance  which  is  a  contract 
between  the  city  and  a  quasi  public  cor- 

Headnotes  by  Somhebville,  J. 

Note. —  No  case  other  than  Henderson 
V.  Shbevepobt  Gas,  E.  L.  &  P.  Co.  seems 
to  have  passed  directly  upon  the  question 
as  to  who  is  a  manufacturer  witnin  the 
meaning  of  an  ordinance  or  contract  regu- 
lating the  rates  of  public  service  corpora- 
tions. At  least  an  extended  search  dis- 
closes no  electricity,  gas,  steam,  telegraph, 
telephone,  or  water  supply  case  which  has 
passed  upon  this  point. 

A  case  which  may  be  of  interest,  how- 
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poration,  and  which  fixes  terms  upon  which 
the  said  corporation  shall  supply  gaa  and 
electricity  to  inhabitants  of  the  city,  will 
be  enforced  in  favor  of  the  inhabitants  of 
that  city. 

Trial  —  court  —  oonstrnction    of    con- 


2.  Where  such  ordinance  undertakes  to 
divide  the  inhabitants  into  three  different 
classes,  terming  the  first  "domestic  con- 
sumption," the  second  for  "public  institu- 
tions," and  the  third  ''manufacturers,"  and 
the  business  of  a  certain  inhabitant  does  not 
technically  fall  within  any  one  of  the  three 
classes,  it  is  a  question  for  the  court,  when 
appealed  to,  to  construe  the  contract  and 
to  determine  within  which  class  said  in- 
habitant and  his  business  shall  be  placed. 

Gas  —  rate  — >  generation  of  electricity. 

3.  A  person  who  owns  and  conducts  an 
automobile  garage  in  which  he  uses  a  gas 
engine  for  the  purpose  of  generating  an 
electric  current  to  supply  light  for  a  large 
building  in  which  he  carries  on  his  busi- 
ness, to  charge  electric  automobiles  and 
storage  batteries,  to  run  lathes  and  emery 
wheels,  to  make  parts  for  cars,  to  put  other 
parts  of  automobiles  into  good  condition,  to 
grind  valves  of  cars,  and  do  other  work  in 
that  connection,  will  be  placed  in  the  class 
denominated  "manufacturers,"  rather  than 
in  either  of  the  classes  denominated  "domes- 
tic consumption"  or  "for  public  institu-' 
tions,"  and  be  held  obligated  to  pay  the 
rate  fixed  for  "manufacturers." 

(November  17,  1013.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Caddo  in  defendant's  favor  in  an  ac- 
tion for  an  injunction  to  restrain  defendant 
from  refusing  to  furnish  gas  to  plaintiff  at 
manufacturers'  rates,  and  for  the  recovery 
of  the  amount  paid  by  him  through  error 
on  previous  monthly  bills.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Scheen  &  Blanchard,  for  appel- 
lant : . 

By  using  this  gas  for  power  for  the  pur- 
pose of  generating  an  electric  current  for 
use  in  his  business,  plaintiff  is  entitled  un- 
der the  franchise  to  the  rate  named  for 
manufacturers. 

26  Cyc.  519;  B^gs  v.  Edison  Electric 
Illuminating  Co.  96  Ala.  295,  38  Am.  St. 
Rep.  94,  11  So.  381;  Burke  v.  Mead,  159 
Ind.  252,  64  N.  E.  880;  People  ex  rel. 
Brush  Electric  Mfg.  Co.  v.  Wemple,  129 
N.  Y.  543,  14  L.R.A.  708,  29  N.  E.  808; 
Com.  ex  rel.  McCormick  ▼.  Keystone  Elec- 
tric Light,  Heat  &  P.  Co.  193  Pa.  245, 
44  Atl.  326. 

There  can  be  no  discrimination  in  charges 
that  are  not  based  upoz.  difference  in  serv- 
ice, and  where  the  service  is  the  same,  the 
charges  must  be  uniform. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  100,  45  L.  ed.  769,  21  Sup.  Ct. 
Rep.  561;  20  Cyc.  1159;  Portland  Natural 
Gas  &  Oil  Co.  ▼.  State,  135  Ind.  54,  21 
L.R.A.  639,  34  N.  E.  818;  Twin  Village 
Water  Co.  v.  Damariscotta  Gaslight  Co.  98 
Me.  325,  56  Atl.  1112;  Snell  v.  Clinton  Elec- 
tric Light,  Heat  &  P.  Co.  196  111.  626, 
58  L.R.A.  284,  89  Am.  St.  Rep.  341,  CS  N. 
E.  1082;  30  Am.  k  Eng.  Enc.  Law,  2d  ed. 
426;  Griffin  v.  Goldsboro  Water  Co.  41 
L.RJ^.  240,  and  note,  122  N.  C.  206,  30  S. 
E.  319;  Owensboro  Gaslight  Co.  ▼.  Hilde- 
brand,  19  Ky.  L.  Rep.  983,  42  S.  W.  351; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Bowling 
Green,  57  Ohio  St.  336,  41  L.R.A.  422,  49 
N.  E.  121;  Thornton,  Oil  &  Gas,  p.  578, 
§§  626  et  seq.;  Denver  &  N.  0.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  110  U.  S.  667,  28 
L.  ed.  291,  4  Sup.  Ct.  Rep.  185;  Danville  v. 
Danville  Water  Co.  180  111.  235,  54  N.  E. 
224;  State  ex  rel.  Latshaw  v.  Water  & 
Light  Comrs.  105  Minn.  472,  127  Am.  St. 


ever,  is  St.  Louis  Brewing  Asso.  v.  St.  Louis, 
140  Mo.  419,  37  S.  W.  525,  on  rehearing  in 
140  Mo.  432,  41  S.  W.  911.  In  that  case  it 
was  held,  construing  a  citv  ordinance  un- 
der which  the  charges  lor  water  were 
against  the  person,  which  provided  a  cer- 
tain rate  per  hundred  gallons  for  supply- 
ing water  "for  purely  manufacturing  pur- 
poses," if  the  total  amount  used  per  year 
was  over  a  certain  amount,  and  a  greater 
rate  if  a  less  quantity  was  used, — ^that  the 
total  amount  of  water  used  in  disconnected 
breweries  owned  by  the  same  association 
determined  the  rate  payable,  rather  than 
the  amount  used  by  each  separate  brewery. 
Later  this  ordinance  was  amended,  so  as  to 
render  the  rate  payable  determinable  by 
the  amount  of  water  consumed  by  a  "manu- 
facturing plant"  located  in  one  or  more 
adjoining  city  blocks,  it  being  held  that  in 
such  case  the  brewery  association  was  en- 


adjacent  blocks  exceeded  the  total  set  by 
the  ordinance,  and  that  breweries  not  so 
located,  which  did  not  use  a  quantity  of 
water  exceeding  such  amount,  must  pay  the 
higher  rate.  It  should  be  noted  that  this 
case  decides  what  constitutes  a  "manufac- 
turing purpose"  or  "manufacturing  plant" 
within  the  meaning  of  the  ordinance,  rather 
than  the  question  whether  or  not  brewing 
beer,  etc.,  is  manufacturing.  It  seems  to 
have  been  assumed,  however,  that  the  brew- 
ery association  was  engaged  in  manufac- 
turing. 

Generally,  as  to  definition  of  the  word 
"manufacturer,"  or  its  derivatives,  for  taxa- 
tion purposes,  see  note  to  Williams  v.  War- 
ren, 64  L.R.A.  33.  on  "Taxation  of  manu- 
facturing corporations;"  and,  specifically, 
as  to  whether  an  electric  company  is  a 
manufacturing  company  for  purposes  of 
taxation,  see  note  to  Kentucky  Electric  Co. 


titled    to   the   lower    rate   only   where   the    v.  Buechel,  38  L.R.A.(N.S.)   907. 
amount  of  water  consumed  by  breweries  in  G.  J«  G. 
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Rep.  581,  117  N.  W.  827;  Armour  Packing 
Co.  y.  Edison  Electric  Illuminating  Co  115 
App.  Div.  51,  100  N.  Y.  Supp.  605;  Kenne- 
bec Water  Dist  ▼.  Waterville,  97  Me.  185, 

60  L.R.A.  856,  54  Atl.  6;  Wiemer  t.  Louis- 
ville Water  Co.  130  Fed.  251;  Baily  v. 
Fayette  Gas-Fuel  Co.  193  Pa.  175,  44  Atl. 
251;  Miller  y.  Wilkes-Barrc  Gas  Co.  206  Pa. 
254,  55  Atl.  974;  Shepard  v.  Milwaukee 
Gaslight  Co.  15  Wis.  318,  82  Am.  Dec.  679; 
West  Hartford  ▼.  Water  Comrs.  68  Conn. 
323,  36  AtL  786;  Griffin  v.  Goldsboro  Water 
Co.  122  N.  C.  206,  41  L.R.A.  240,  30  S.  E. 
319;  Charleston  Natural  Gas  Co.  v.  Lowe, 
52  W.  Va.  662,  44  S.  E.  410;  Mobile  v.  Bien- 
yille  Water  Supply  Co.  130  Ala.  379,  30  So. 
445;  Horsky  v.  Helena  Consol.  Water  Co. 
13  Mont.  229,  33  Pac.  689;  Dittmar  v.  New 
Braunfels,  20  Tex.  Civ.  App.  293,  48  S.  W. 
1114 ;  State  ex  rel.  Wood  v.  Consumers'  Gas 
Trust  Co.  157  Ind.  345,  55  L.R.A.  246,  61 
N.  E.  674;  Westfield  Gas  k  Mill.  Co.  v. 
Mendenhall,  142  Ind.  538,  41  N.  E.  1033; 
Claflin  y.  Chicago,  178  111.  549,  53  N.  E. 
339;  State  ex  rel.  Webster  v.  Nebraska 
Teleph.  Co.  17  Neb.  126,  52  Am.  Rep.  404, 
22  N.  W.  237;  Sammons  v.  Kearney  Power 
&  Irrig.  Co.  77  Neb.  580,  8  L.R.A.(N.S.) 
404,  110  N.  W.  308;  Richmond  Natural  Gas 
Co.  v.  Clawson,  155  Ind.  659,  51  L.R.A.  744, 
58  N.  E.  1049;  Notes  to  New  York  Teleph. 
Co.  v.  Siegel-Cooper  Co.  36  L.RA.(N.S.) 
560. 

Messrs.  Alexander  &  Wilkinson,  for  ap- 
pellee : 

Plaintiff  is  not  a  manufacturer. 

New  Orleans  v.  LeBlanc,  34  La.  Ann. 
596;  New  Orleans  v.  Ernst,  35  La.  Ann. 
746;  State  v.  New  Orleans  R.  &  Light  Co. 
116  La.  144,  40  So.  697,  7  Ann.  Cas.  724; 
New  Orleans  v.  Mannessier,  32  La.  Ann. 
1075;  Cohn  v.  Parker,  41  La.  Ann.  894,  6 
So.  718. 

The  significance  of  the  term  "domestic" 
must  always  be  determined  with  reference 
to  the  subject-matter  and  the  relation  in 
which  it  appears,  and  thus  viewed  in  a 
contract  for  supplying  gas,  it  applies  to 
churches,  opera  houses,  stores,  offices,  shops, 
and  a  garage. 

Erie  v.  Erie  Gas  &  Mineral  Co.  78  Kan. 
348,  97  Pac.  468;  Kimball  v.  North  East 
Harbor  Water  Co.  107  Me.  467,  32  L.R.A. 
(N.S.)   805,  78  Atl.  865. 

In  the  absence  of  statute,  a  lesser  charge 
by  a  public  service  corporation  for  the  per- 
formance of  its  functions  to  one  individual 
than  is  charged  to  another  is  not  illegal 
or  an  unjust  discrimination  where  it  ap- 
pears that  its  charge  is  a  reasonable  one, 
especially  whan  the  lesser  rate  is  given  to 
persons  not  engaged  in  the  same  kind  of 
l)usiness  as  the  complainant  nor  in  any 
sense  his  competitor. 
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5  Am.  &  Eng.  Enc.  Law,  179;  DeMenacho 
V.  Ward,  23  Blatchf.  505,  27  Fed.  529; 
Johnson  v.  Pensacola  &  P.  R.  Co.  16  Fla. 
623,  26  Am.  Rep.  734;  Ex  parte  Benson,  18 
S.  C.  38,  44  Am.  Rep.  566;  Parsons  v.  Chi- 
cago &  N.  W.  R.  Co.  167  U.  S.  454,  42  L. 
ed.  234,  17  Sup.  Ct.  Rep.  887;  Cowden  v. 
Pacific  Coast  S.  S.  Co.  94  Cal.  470,  18 
L.R.A.  221,  28  Am.  St.  Rep.  142,  29  Pac. 
873;  State  ex  rel.  Ferguson  v.  Birmingham 
Waterworks  Co.  164  Ala.  586,  27  L.R.A. 
(N.S.)  674,  137  Am.  St.  Rep.  69,  51  So.  354, 
20  Ann.  Cas.  951 ;  Brown  v.  Birmingham 
Waterworks  Co.  169  Ala.  230,  52  So.  915; 
Boerth  v.  Detroit  City  Gas  Co.  152  Mich. 
654,  18  L.R.A.(N.S.)  1197,  116  N.  W.  628; 
Concord  &  P.  R.  Co.  v.  Forsaith,  59  N.  H. 
122,  47  Am.  Rep.  181;  Killmer  v.  New  York 
C.  &  H.  R.  R.  Co.  100  N.  Y.  395,  53  Am.  Rep. 
194,  3  N.  E.  293;  Bayles  v.  Kansas  P.  R. 
Co.  13  Colo.  181,  5  L.R.A.  480,  2  Inters. 
Com.  Rep.  643,  22  Pac.  341;  Forman  v.  New 
Orleans  &  C.  R.  Co.  40  La.  Ann.  446,  4  So. 
246. 

Where  plaintiff  is  charged  a  reasonable 
rate  for  services  rendered  by  a  public  serv- 
ice corporation,  he  cannot  demand  to  be 
placed  in  a  class  in  favor  of  whom  he  alleges 
the  public  service  corporation  has  unjustly 
and  illegally  discriminated.  The  remedy,  if 
any,  is  to  raise  the  rates  of  those  in  favor 
of  whom  discriminations  are  made. 

Chouteau  v.  Union  R.  &  Transit  Co.  22 
Mo.  App.  286. 

Where  there  is  competition  between  pub- 
lic service  corporations,  a  lower  rate  may 
be  given  by  either  of  the  competing  com- 
panies at  points  of  competition,  without  be- 
iDg  guilty  of  an  illegal  or  unjust  dis- 
crimination. 

Thornton,  Oil  &  Gas,  579;  DtCroit,  G.  H. 
&  M.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 21  C.  C.  A.  103,  43  U.  S.  App.  308, 
74  Fed.  803,  167  U.  S.  633,  42  L.  ed.  306,  17 
Sup.  Ct.  Rep.  986;  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Interstate  Commerce  Commission, 
18]  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep. 
516. 

Sommerville,  J.,  delivered  the  opinion 
of  the  court: 

Under  an  ordinance  of  the  city  of  Shreve- 
port,  the  defendant  company  was  granted 
the  right  to  operate  a  natural  and  artificial 
gas  plant,  and  lay  gas  pipes  through  the 
streets  and  alleys  and  other  public  places 
in  the  city,  and  to  charge  for  the  gas  con- 
sumed. The  consumers  were  divided  into 
three  classes,  with  a  certain  charge  for  each 
class.  The  first  class  covers  "domestic  con- 
sumption," for  which  a  maximum  charge 
of  25  cents  for  1,000  cubic  feet  of  gas,  less 
a  discount  for  prompt-  payment,  is  fixed. 
The  next  class  is  for  "public  institutions," 
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which  may  be  charged  a  maximum  of  20 
cents  per  1,000  cubic  feet,  less  a  discount 
for  prompt  payment.  And  the  third  class 
is  that  of  "manufacturers,"  which  may  be 
charged  a  maximum  of  11  cents  per  1,000 
cubic  feet,  less  a  discount  for  prompt  pay- 
ment. The  price  to  be  paid  by  manufac- 
turers was  also  graduated,  so  as  to  permit 
a  larger  discount  where  certain  designated 
cubic  feet  of  gas  were  used. 

Plaintiff  owns  and  conducts  an  automo- 
bile  garage,  in  which  he  uses  a  gas  engine 
for  the  purpose  of  generating  an  electric 
current  to  supply  the  lights  for  a  large 
building,  to  charge  electric  automobiles  and 
storage  batteries,  to  rim  his  lathes  and 
emery  wheels,  with  which  he  makes  parts 
for  cars  when  necessary,  and  places  other 
parts  of  automobiles  in  condition  so  that 
they  can  be  used,  and  to  grind  the  valves 
of  cars,  and  other  work  in  this  connection. 

Defendant  has  classed  plaintiff  under  the 
second  paragraph  of  the  1st  section  of  the 
ordinance,  headed  "domestic  consumption," 
and  has  charged  him  the  highest  rate  per- 
mitted by  the  ordinance  for  the  natural  gas 
furnished  by  it.  Plaintiff  complains  that 
the  charge  made  by  defendant  is  illegal,  un- 
reasonable, and  excessive.  He  claims  that 
his  business  falls  within  the  fourth  para- 
graph of  the  Ist  section  of  the  ordinance, 
headed  "manufacturers,"  and  that  he  should 
be  charged  the  rate  therein  established.  He 
asked  for  an  injunction  restraining  defend- 
ant from  refusing  to  furnish  gas  to  him  at 
the  rate  fixed  for  "manufacturers,"  and  for 
a  moneyed  judgment  for  the  amount  paid 
by  him  through  error  on  his  previous 
monthly  bills.  There  was  judgment  dis- 
solving the  injunction  and  dismissing  plain- 
tiff's suit;  and  he  appeals. 

The  ordinance  which  is  the  basis  of  and 
a  part  of  the  contract  between  the  city  of 
Shreveport  and  the  defendant  company  is 
very  short,  and  it  undertakes  to  provide 
certain  rates  for  all  the  gas  consumed  by 
the  inhabitants  of  the  city.  And  they  are 
divided  into  only  three  classes,  with  a  dif- 
ferent rate  or  charge  for  each  class  before 
stated.  Defendant,  being  engaged  in  fur- 
nishing the  city  of  Shreveport  with  gas  and 
electric  power  for  lighting,  heating,  and 
power,  is  in  the  nature  of  a  quasi  public 
service  corporation,  it  is  being  operated 
under  a  franchise  granted  by  the  common 
council  of  the  city  of  Shreveport,  and  under 
an  ordinance  which  undertakes  to  say  that 
defendant  shall  supply  gas  and  electricity 
to  the  inhabitants  of  the  city  at  certain 
maximum  rates,  with  the  proviso:  "That 
a  less  amount  may  be  charged  by  the  said 
company  on  its  own  motion,  but  no  greater 
amount  shall  be  charged." 

In  thus  undertaking  to  provide  the 
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rates  to  consumers  for  gas  and  electricity  to 
be  furnished  by  the  defendant,  and  plain- 
tiff's business  not  being  specifically  men- 
tioned in  the  ordinance,  the  question  pre- 
sented for  consideration  is:  Within. which 
class  does  a  person  fall  who  conducts  an 
automobile  garage  in  which  he  uses  a  gas 
engine  for  the  purpose  of  generating  elec- 
tricity to  be  used  in  his  business,  and  where 
that  engine  is  supplied  with  fuel  gas  by 
the  defendant  company?  The  question  may 
be  solved  by  a  process  of  elimination ;  for  it 
is  clear  that  plaintiff  is  entitled  to  get  gas 
from  the  defendant  company,  and  that  he 
must  pay  one  of  the  rates  established  in 
the  ordinance  which  grants  to  the  defendant 
company  the  right  to  furnish  and  charge 
for  gas. 

The  first  class  provides  for  "domestic 
consumption."  "Domestic"  is  defined  by 
Webster  to  be:  "Of  or  pertaining  to  one's 
house  or  home,  or  one's  household  or  fam- 
ily; relating  to  home  life;  as  domestic  con- 
cerns, life,  duty,  happiness,  worship,  serv- 
ice." See  also  3  Words  &  Phrases,  2164. 
The  word  "domestic"  therefore  excludes  the 
idea  of  business,  unless  one  pursues  his  vo- 
cation or  calling  within  his  home.  The 
Century  defines  "domestic"  to  be :  "Relating 
or  belonging  to  the  home  or  household  or 
to  household  affairs;  pertaining  to  one's 
place  of  residence,,  or  to  the  affairs  which 
concern  it,  or  used  in  the  conduct  of  such 
affairs." 

And  it  is  this  commonly  accepted  mean- 
ing that  the  council  of  the  city  of  Shreve- 
port had  in  mind  when  it  passed  the  ordi- 
nance referred  to,  and  provided  a  price  to 
be  paid  for  the  "domestic  consumption"  of 
gas.  Plaintiff  does  not  operate  his  automo- 
bile garage  in  his  home  or  residence.  It  is 
a  separate  and  distinct  place  of  business, 
where  he  uses  a  gas  engine  for  the  purpose 
of  generating  electricity  to  be  used  there  by 
him  in  the  conduct  of  his  business.  He  is 
not  therefore  a  domestic  consumer,  and  he 
cannot  be  charged  the  rates  for  "domestic 
consumption"  of  gas. 

The  nex'.  paragraph  provides  for  "pub- 
lic institutions"  which  use  gas.  A  "pub- 
lic institution"  is:  "One  which  is  created 
and  exists  by  law  or  public  authority"  (32 
Cyc.  767),  such  as  an  asylum,  charity,  col- 
lege and  university,  hospital,  schoolhouse, 
etc.  Plaintiff's  business  is  not  a  public  in- 
stitution. 

The  fourth  and  last  paragraph  in  the 
ordinance  provides  prices  or  rates  to  be 
paid  by  "manufacturers."  And  so  we  are 
forced  to  the  conclusion  that  the  city  coun- 
cil of  the  city  of  Shreveport  intended  to 
embrace  in  this  paragraph  all  forms  of  busi- 
ness, except  those  of  public  institutions. 
The  word  "manufacturers"  appears  to  have 
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been  used  to  distinguish  the  use  of  gas  for 
cooking,  heating,  and  lighting  homes  and 
residences,  and  again  for  cooking,  heating, 
lighting,  and  power  purposes  in  "public  in- 
stitutions," from  the  use  of  gas  for  power 
purposes,  which  is  more  generally  and  large- 
ly used  in  manufacturing  than  in  other 
businesses. 

There  is  not  a  doubt  that,  when  the  coun- 
cil passed  the  ordinance  and  used  the  term 
"domestic  consumption,"  it  referred  to  the 
consumption  of  gas  for  cooking,  heating, 
and  lighting  in  homes  and  residences,  which 
are  the  ordinary  domestic  purposes  to  which 
gas  may  be  put;  and,  in  the  absence  of  any 
clause  to  the  contrary,  it  is  quite  clear  that 
the  council  did  not  contemplate  that  gas 
should  be  charged  for  as  for  domestic  con- 
sumption when  it  was  used  for  power  pur- 
poses. 

And,  while  the  use  of  gas  for  power  pur- 
poses does  not  in  every  instance  result  in 
the  manufacture  of  some  article,  yet,  in 
tlie  instant  case,  the  gas  used  by  the  plain- 
tiff in  his  business  does  generate  electricity 
which  produces  light  for  the  purposes  of 
his  business  of  carrying  on  an  automobile 
garage,  where  he  further  uses  the  electricity 
for  his  lathes  and  other  implements  in  that 
business. 

It  has  been  held  that  "the  production 
of  electricity  by  artificip.1  means  in  a  con- 
dition fit  for  use  is  generally  held  to  be 
manufacture,  and  the  theory  that  it  is  mere- 
ly the  gathering  and  use  of  a  gift  of  nature 
is  disapproved."  26  Cyc.  522.  And  in  the 
case  of  Beggs  v.  Edison  Electric  Illuminat- 
ing Co.  96  Ala.  295,  38  Am.  St.  Rep.  94, 
11  So.  381,  the  court  said:  "According  to 
the  above  definitions  of  the  word  manufac- 
ture, we  are  constrained  to  consider  and 
declare  an  electric  light  company  a  manu- 
facturing corporation  to  all  intents  and 
purposes.  It  is  no  answer  to  this  argument 
to  say  that  electricity  exists  in  a  state  in 
nature.  ...  It  is  the  produce  of  capital 
and  labor,  and  in  this  respect  cannot  be 
distinguished  from  ordinary  manufacturing 
operations."  Burke  v.  Mead,  159  Ind.  252, 
64  N.  E.  880;  People  ex  rel.  Brush  Electric 
IVTfg.  Co.  V.  Wemple,  129  N.  Y.  543,  14 
L.R.A.  708,  29  N.  E.  808;  Com.  ex  rel.  Mc- 
Cormick  v.  Keystone  Electric  Light,  Heat 
&  P.  Co.  193  Pa.  245,  44  Atl.  326. 

In  the  case  of  State  v.  New  Orleans  R.  & 
Light  Co.  116  La.  144,  40  So.  597,  7  Ann. 
Cas.  724,  where  that  company  claimed  ex- 
emption from  license  taxation,  we  say:  "An 
electric  light  company  is  not  a  'manufac- 
turer' in  the  sense  of  the  exemption  clause 
of  article  229  of  the  Constitution  of  1898, 
authorizing  the  legislature  to  impose  license 
taxes."  We  further  say  there:  "In  the 
ordinary  popular  meaning  of  the  word,  a 
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corporation  which  operates  gas  or  electric 
works  is  not  a  'manufacturer,'  and  is  not  so 
styled,  though,  scientifically  speaking,  gas 
or  electricity  may  be  a  product  of  manu- 
facture." 

And  we  therein  apply  the  rule  that  tax 
exemptions  are  strictly  construed,  and  hold 
that  the  light  company  is  not  exempt  from 
taxation  under  the  provisions  of  the  Con- 
stitution which  exempt  manufacturers  from 
taxation. 

On  the  other  hand,  we  have  held  that  a 
cooper  is  a  manufacturer,  and  exempt  (New 
Orleans  v.  Le  Blanc,  34  La.  Ann.  596) ; 
that  rice  millers  are  also  manafacturers, 
and  exempt  from  the  payment  of  license 
taxes  (New  Orleans  v.  Ernst,  35  La.  Ann. 
746)  ;  that  refiners  of  sugar  are  manufac- 
turers and  exempt  (State  v.  American 
Sugar  Ref.  Co.  108  La.  603,  32  So.  965,  973; 
see  also  United  States  v.  E.  C.  Knight  Co. 
156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep. 
249,  254) ;  that  a  publisher  of  a  newspaper 
is  a  manufacturer  and  exempt  (State  v. 
Dupre,  42  La.  Ann.  561,  7  So.  727)  ;  and 
that  a  sawmill  is  exempt  (State  ex  rel. 
Browne  v.  A.  VV.  Wilbert's  Sons  Lumber 
&  Shingle  Co.  51  La.  Ann.  1223,  26  So. 
lOG). 

Other  jurisdictions  have  been  equally  le- 
nient in  holding  certain  businesses  as  be- 
ing within  the  term  "manufacturers,"  and 
in  not  restricting  the  term  to  those  who  pro- 
duce some  material  substance  or  article 
from  the  raw  material,  such  as  a  bridge 
building  company,  an  asphalt  company,  a 
boiler  maker,  packing  of  beef,  milling,  etc. 

And  under  the  express  provisions  of  Laws 
(111.)  1893,  p.  99,  the  words  "manufactur- 
ing establishment,  factory,  or  workshop," 
wherever  used  in  such  act,  which  declares 
that  no  female  shall  be  employed  in  any 
manufacturing  establishment,  factory,  or 
workshop,  etc.,  more  than  eight  hours  in 
any  one  day,  etc.,  shall  be  construed  to 
mean  any  place  where  goods  or  products 
are  manufactured  or  repaired,  cleaned,  or 
sorted,  in  whole  or  in  part,  for  sale  or  for 
wages.  Ritchie  v.  People,  156  111.  98,  29 
L.R.A.  79,  46  Am.  St.  Rep.  315,  40  N.  E. 
454. 

It  has  also  been  held  that  every  person 
who  purchases,  receives,  or  holds  personal 
property  of  any  description,  for  the  purpose 
of  adding  to  the  value  thereof  by  any  pro- 
cess of  manufacturing,  refining,  rectifying, 
or  by  a  combination  of  different  materials, 
with  a  view  of  making  a  gain  or  profit  by 
so  doing,  shall  be  held  to  be  a  "manufac- 
turer" for  the  purposes  of  the  revenue  act, 

"The  primary  meaning  of  the  word  *ma\i- 
ufacture'  is  something  made  by  hand,  as 
distinguished  from  a  natural  growth;  but, 
as  machinery   has   largely   supplanted   this 
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primitive  method,  the  word  is  now  ordi- 
narily used  to  denote  an  article  upon  the 
material  of  which  labor  has  been  expended 
to  make  the  finished  product.  Ordinarily 
the  article  so  manufactured  takes  a  dif- 
ferent form,  or  at  least  subserves  a  differ- 
ent purpose,  from  the  original  materials, 
and  usually  it  is  given  a  different  name. 
Raw  materials  may  be,  and  often  are,  sub- 
jected to  successive  processes  of  manu- 
facture, each  one  of  which  is  complete  in 
itself,  but  several  of  which  may  be  required 
to  make  the  final  product."  6  Words  & 
Phrases,  4348. 

An  definitions  of  the  term  "manufac- 
ture" or  "manufacturing**  limit  them  to  the 
production  of  material  substances.  And 
it  is  held  in  some  jurisdictions  that,  be- 
cause electricity  is  not  a  material  sub- 
stance, the  electric  companies  are  not  manu- 
facturers; while  the  opposite  view  is  held 
in  other  jurisdictions. 

As  has  been  before  seen,  plaintiff  is  en- 
gaged in  the  automobile  garage  business, 
where  he  uses  the  gas  furnished  by  the  de- 
fendant for  the  purpose  of  generating  elec- 
tricity which  is  used  by  him  for  lighting 
purposes  in  his  business,  for  charging  elec- 
tric automobiles  and  storage  batteries,  to 
run  his  lathes  and  emery  wheels,  with 
which  he  makes  parts  for  cars  when  neces- 
sary, and  places  other  parts  of  automobiles 
in  condition  so  that  they  can  be  used,  and 
to  grind  valves  of  cars  and  other  work  in 
that  connection.  And,  while  the  electric- 
ity used  by  him  from  the  gas  furnished  by 
defendant  may  not  be  a  material  substance, 
it  is  a  very  necessary  substance  in  his 
business;  and  as  that  business  is  not  pro- 
vided for  in  the  ordinance  under  considera- 
tion, and  as  he  is  entitled  to  receive  gas 
from  the  defendant  company,  and  he  is 
obliged  to  pay  for  same  in  accordance  with 
the  contract  between  the  city  of  Shreveport 
and  defendant,  he  must  fall  within  one  of 
the  three  classes  found  in  the  ordinance  or 
contract. 

In  construing  the  terms  of  contracts  we 
do  not  apply  the  rule  of  strict  construction 
applicable  to  exemptions  from  taxation. 
Plaintiff  comes  nearer  being  a  manufac- 
turer than  he  does  a  domestic  consumer  or 
a  public  institution;  and  he  must  pay  the 
rate  established  in  the  ordinance  for  gas 
used  by  "manufacturers.** 

The  judgment  appealed  from  is  annulled, 
avoided,  and  reversed ;  and  it  is  ordered,  ad- 
jtidged,  and  decreed  that  there  be  judgment 
in  favor  of  plaintiff  and  against  defendant 
in  the  sum  of  $181.53;  and  that  the  injunc- 
tion herein  issued  be  reinstated  and  main- 
tained, with  costs  in  both  courts. 

Petition   for   rehearing   denied   December 
16,  1913. 
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BERTHA  GRANGER,  by  Next  Friend,  Plff. 

in  Err., 

V. 

WALTER  S.  FARRANT. 

(—  Mich.  — ,  146  N.  W.  218.) 

Evidence  —  repairs  to  aatomobile  — 
self-serving  declarations. 

1.  Upon  the  question  of  negligence  of  the 
owner  of  a  garage  in  driving  a  car  against 
another  on  the  highway,  repair  tickets 
issued  by  the  garage  showing  the  nature  of 
repairs  made  upon  his  car  are  not  admis- 
sible in  evidence,  nor  is  a  private  letter  from 
him  relating  to  repairs  made  just  prior  to 
the  accident  admissible,  since  they  are  mere 
self-serving  declarations. 

Highway  —  negligent  driving  of  auto- 
mobile <—  forcing  other  car  off  from 
road. 

2.  The  driver  of  an  automobile  who  over- 
takes and  passes  another  car  at  such  speed, 
and  returns  to  the  right  side  of  the  road 
so  close  to  it  as  to  disconcert  its  driver 
by  striking  the  car  and  causing  it  to  swerve 
over  the  embankment,  is  liable  for  the  in- 
jury thereby  inflicted  upon  the  occupants 
of  the  car,  althous^h  the  blow  was  not  suffi- 
cient to  propel  the  car  over  the  embank- 
ment. 

Negligence  —  of  driver  of  aatomobile 
<—  imputation  to  guest. 

3.  The  negligence  of  the  owner  of  an 
automobile  in  not  properly  controlling  it 
when  another  machine  is  brought  into 
collision  with  it,  by  reason  of  which  it 
leaves  the  road  and  injures  a  guest  riding 
in  the  machine,  is  imputable  to  the  guest. 

(March  26,  1914.) 

Note,  <—  Automohilea:  liability  for 
crowding  autotnohile  off  the  road. 

Little  authority  has  been  disclosed  upon 
the  question  of  liability  for  injuries  result- 
ing from  crowding  an  automobile  off  the 
road.  The  instruction  of  the  trial  court 
in  Granger  v.  Farrant  to  the  effect  that 
if  the  defendant's  car  hit  the  one  in  which 
the  plaintiff  .was  riding,  but  the  hitting 
did  not  send  it  over  the  embankment  and 
cause  the  injury,  then  the  defendant's 
negligent  act  would  not  be  the  proximate 
cause  of  the  injury,  and  no  recovery  could 
be  had,  does  not  appear  to  be  sound,  but 
it  would  seem  that  in  such  case,  as  was 
held  by  the  appellate  court,  a  recovery 
should  be  allowed  if  it  is  found  that,  by 
reason  of  the  defendant's  driving  his  car 
in  contact  with  that  in  which  the  plain- 
tiff is  riding,  the  driver  of  the  latter  is 
taken  unaware,  and  in  seeking  to  avoid 
injury  to  the  defendant's  car  he  is  com- 
pc>lled  to  go  so  near  an  enbankmcnt  as  to 
lose  his  balance  and  go  over,  by  reason  of 
which  the  plaintiff  was  injured. 

In  Mark  v.  Fritsch,  195  N.  Y.  282,  22 
L.R.A.(X.S.)  632,  133  Am.  St.  Rep.  800,  88 
N.  £.   3S0,   where  damages   had  been   sus- 
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EltROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  ICllis,  Colwell,  A  Ellis,  for 
plaintiff  in  error: 

A  party  in  a  suit  cannot  suppress  the 
real  evidence,  and  place  in  evidence,  in  its 
place  and  stead,  his  self-serving  entries, 
letters,  and  statements. 

1  Wharton,  -Ev.  §§  100,  101;  Kerr  v. 
Bennett,  109  Mich.  547,  67  N.  W.  584; 
Vanneter  v.  Croi^sman,  42  Mich.  465,  4  N. 
W.  216;  Kehric  v.  Peters,  41  Mich.  475, 
2  N.  W.  801;  iSaumgardner  v.  Henry,  131 
Mich.  240,  91  in.  W.  169;  Roseboom  v.  BiU- 
ington,  17  Johns.  182;  ISchermerhom  v. 
Schermerhom,  1  Wend.  119;  Bowie  v.  Mad- 
dox,  29  Ga.  285,  74  Am.  Dec.  61;  Anthoine 
V.  Coit,  2  Hall,  40;  Ligon  v.  Orleans  Nav. 
Co.  7  Mart.  N.  S.  682;  Watson  v.  Osborne, 
8  Conn.  363;  Bruce  v.  Dyall,  6  T.  B.  Mon. 
125;  Romig  v.  Romig,  2  Rawle,  241;  State 
Bank  v.  Clark,  8  N.  C.  (1  Hawks)  36; 
Cook  V.  American  Luxfer  Prism  Co.  93 
111.  App.  299;  Brown  v.  Bronson,  93  App. 
Div.  312,  87  N.  Y.  Supp.  872;  Smith  v. 
Rentz,  131  N.  if.  169,  15  L.R.A.  138,  30 
N.  E.  54;  Wangner  v.  Grimm,  169  N.  Y. 
421,  62  N.  E.  569;  Frike  v.  Orr,  109  111. 
App.  200;  Work  Bror  v.  Kinney,  8  Idaho, 
771,  71  Pac.  477;  Oundas  v.  Lansing,  75 
Mich.  499,  5  L.R.A.  143,  13  Am.  St.  Rep. 
457,  42  N.  W.  1011;  Lord  v.  Detroit  Sav. 
Bank,  132  Mich.  510,  93  N.  W.  1063; 
Jones  V.  Portland,  88  Mich.  605,  16  L.R.A. 
437,  60  N.  W.  731;  Whitney  v.  Houghton, 
125  Mass.  451;  Marcy  v.  Barnes,  16  Gray, 
161,  77  Am.  Dec.  405;  Lucas  v.  Trumbull, 
15  Gray,  306;  Nourse  v.  Nourse,  116  Mass. 
101;  Comstock  v.  Georgetown  Twp.  137 
Mich.  561,  100  N.  W.  788;  Drake  Coal  Co. 
V.  Croze,  165  Mich.  120,  130  N.  W.  355; 
Grand  Rapids  &  I.  R.  Co.  v.  Huntley,  38 
Mich.  544,  31  Am.  Rep.  321 ;  Burley  v.  Ger- 
man  American   Bank,    111   \j.   S.    216,   28 


L.  ed.  406,  4  Sup.  Ct.  Rep.  341;  Holbrook 
V.  Murray,  20  Vt.  525;  Winner  v.  Bauman, 
28  Wis.  563. 

The  court  had  no  legal  right  to  determine 
the  question  of  negligence. 

Scharman  v.  Bay  County  Bridge  Com- 
mission, 158  Mich.  77,  122  M.  W.  1098, 
123  N.  W.  1106;  Fox  v.  Spring  Lake  Iron 
Co.  89  Mich.  387,  50  N.  W.  872,  16  Am. 
Neg.  Cas.  31;  St.  Clair  Mineral  Springs 
Co.  V.  St.  Clair,  96  Mich.  463,  56  N.  W. 
18;  Central  R.  Co.  v.  Thompson,  76  Ga. 
781 ;  Montgomery  &  W.  P.  R.  Co.  v.  Boring, 
51  Ga.  582,  2  Am.  Neg.  Cas.  358;  Florida, 
C.  &  P.  R.  Co.  V.  Pitts,  112  Ga.  846,  38 
S.  £.  85,  9  Am.  Neg.  Rep.  463;  Creen  v. 
Michigan  C.  R.  Co.  168  Mich.  104,  133  N. 
W.  956,  Ann.  Cas.  1913C,  98;  Flynn  v. 
Staples,  34  App.  D.  C.  92,  27  L.R.A.(N.S.) 
792. 

When  there  is  evidence  tending  to  sup- 
port the  claim  of  a  party  litigant,  the  case 
should  be  submitted  on  his  theory,  as  well 
as  on  that  of  hit  opponent. 

Miller  v.  Miller,  97  Mich.  151,  66  N.  W. 
348;  Wildey  v.  Crane,  69  Mich.  17,  36  N. 
W.  734;  Poole  v.  Consolidated  Street  R.  Co. 
100  Mich.  379,  26  L.R.A.  744,  60  N.  W. 
390,  4  Am.  Neg.  Cas.  169;  Schroeder  v. 
Flint  &  P.  M.  R.  Co.  103  Mich.  213,  29 
L.R.A.  321,  60  Am.  St.  Rep.  354,  61  N.  W. 
663;  American  Cushman  Teleph.  Co.  v.  No- 
ble, 98  Mich.  67,  66  N.  W.  1100;  Potter 
V.  Moran,  61  Mich.  60,  27  N.  W.  854. 

Messrs.  Dunham  A  Danham,  for  de- 
fendant in  error: 

Records  of  ^he  factory  were  admissible  in 
evidence. 

Wigmore,  Ev.  ^  1525,  1626;  Ganahl  ▼. 
Shore,  24  Ga.  1/;  Nelson  v.  First  Nat. 
Bank,  16  C.  C.  A.  425,  32  U.  S.  App.  654, 
69  Fed.  806. 

Unless  it  is  definitely  alleged  that  the 
violation  of  some  duty  contributes  in  some 
manner  to  an  injury,  it  is  not  a  good  alle- 
gation, and  it  is  not  competent  for  a  court 
to  allow  a  mass  of  testimony  to  go  before 
a  jury  and  leave  them  to  decide  each  for 


tained  through  an  overtaking  automobile 
attempting  to  pass  one  ahead,  the  defendant 
contended  that  the  plaintiff  unnecessarily 
and  intentionally  crowded  in  toward  the 
defendant  as  the  latter  attempted  to  pass, 
and  the  plaintiff  on  the  other  hand  claimed 
that  the  defendant  unnecessarily  and  in- 
tentionally crowded  in  toward  him  until, 
under  the  fear  of  collision,  even  though  it 
did  not  actually  occur,  he  was  forced  from 
the  roadway  and  his  machine  injured.  The 
court  held  that  if  either  party  did  the 
things  charged  against  him  by  the  other, 
he  was  guilty  of  gross  misconduct,  which, 
if  it  was  the  plaintiff,  would  bar  him  from 
any  right  of  recovery,  and  said:  'The  gen- 
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eral  rules  governing  the  movement  of  auto- 
mobiles, except  as  modified  by  statute,  are 
the  same  as  those  which,  as  the  result  of 
long  usage,  have  been  formulated  for  the 
government  of  simpler  vehicles,  such  as 
wagons.  The  fundamental  principle  of  con- 
duct is  that  of  reasonable  care  and  accommo- 
dation, measured  by  the  immediate  circum- 
stances of  each  case,  and  exercised  by  each 
traveler  for  the  purpose  of  affording  to  the 
other  his  just  and  reasonable  rights  In  the 
highway.  When  two  cars  meet,  it  is  the 
duty  of  each,  so  far  as  practicable,  to  yield 
to  the  other  the  space  and  opportunity 
necessary  for  its  safe  and  convenient  pas- 


sage 
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himself  what  is  legal  negligence  and  what 
is  not. 

Schindler  y.  Milwaukee,  L.  S.  &  W.  R. 
Co.  77  Mich.  136,  43  N.  W.  911,  Mitchell 
V.  Chicago  k  G.  T.  R.  Go.  51  Mich.  236, 
38  Am.  Rep.  566,  16  N.  W.  388,  4  Am.  Neg. 
Gas.  37;  People  t.  Adams,  52  Mich.  24, 
17  N.  W.  226. 

Stone,  J.,  delivered  the  opinion  of  the 
court : 

In  this  case  the  plaintiff,  a  married  wom- 
an, under  twenty-one  years  of  age  at  the 
time  of  bringing  suit,  seeks  to  recover  dam- 
ages against  the  defendant  for  injuries 
claimed  to  have  been  received  on  the  30th 
day  of  July,  1910,  in  the  afternoon  of  that 
day,  while  the  plaintiif  was  riding,  by  in- 
vitation, with  one  Frank  Skinner  and  his 
wife,  in  a  Reo  automobile  on  the  highway 
in  Ionia  county  near  Lake  Odessa.  They 
were  traveling  in  a  northwesterly  direc- 
tion, and,  at  a  railroad  crossing  of  ^e  high- 
way, it  is  the  claim  of  the  plaintiff  that 
defendant,  operating  and  driving  a  Chal- 
mers automobile,  came  up  behind  Skinner's 
automobile,  in  which  the  plaintiff  was  rid- 
ing, driving  at  an  unreasonable  and  unlaw- 
ful rate  of  speed,  and  without  warning 
passed  them  on  the  left,  then  swerved  sud- 
denly to  the  right,  ahead  of  Skinner's  auto- 
mobile, and  forced  it  over  an  embankment, 
throwing  the  plaintiff  out  and  severely  in- 
juring her,  by  breaking  her  arm  and  in- 
flicting permanent  injuries. 

All  of  the  occupants  of  the  Reo  car  tes- 
tified, in  substance,  that  the  defendant,  just 
as  Skinner's  automobile  was  going  onto 
the  railroad  crossing,  without  blowing  his 
horn  or  giving  warning,  suddenly  ran  up 
beside  them  at  the  west  end  of  the  crossing, 
and  went  diagonally  across  the  road  in 
front  of  the  Reo  car,  striking  it,  as  they 
judged  by  the  jar  and  grating  sound. 
There  was  an  intersecting  road  immediate- 
ly ahead  of  them  at  this  point  known  as 
the  "Lansing"  road. 

It  is  the  claim  of  the  plaintiff  that  the 
Reo  car,  in  which  she  was  riding,  crossed 
the  east  end  of  the  planks  on  the  railroad 
crossing,  and,  in  order  to  follow  the  road 
to  Lake  Odessa,  which  he  desired,  it  was 
necessary  for  Skinner  to  turn  a  little  to 
the  left.  It  was  while  he  should  have  been 
making  this  angle  that  it  is  claimed  the 
defendant's  automobile  ran  down  diagonal- 
ly across  the  road  in  front  of  him,  cutting 
off  all  space  on  the  Lake  Odessa  road. 

The  declaration,  after  alleging  the  duty 
of  defendant,  contains  the  following  aver- 
ments: 

"And  the  said  defendant,  totally  disre- 
garding his  duties  as  provided  by  statute, 
and  his  reasonable  duties  in  the  premises, 
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after  crossing  the  said  railroad  croMing, 
and  at  the  intersection  of  the  highways,  did 
operate  and  direct  his  automobile,  which 
said  automobile  was  then  r.  nning  at  the 
rate  of  speed  of  30  to  40  miles  an  hour, 
diagonally  across  said  highway,  so  that  his 
said  automobile  struck  and  came  in  contact 
with  the  front  wheel  of  and  otherwise  came 
in  contact  with  the  said  automobile  so 
driven  by  the  said  Frank  Skinner,  and  so 
occupied  by  tae  said  plaintiff,  thereby  caus- 
ing the  said  automobile  so  driven  by  the 
said  Frank  Skinner,  and  so  occupied  by  the 
said  plaintiff,  to  leave  the  highway  and  run 
down  a  bank,  to  wit,  6  feet  high,  over 
rough  and  impassable  ground,  so  that  the 
automobile  came  to  a  sudden  stop,  and  the 
said  plaintiff  and  the  other  occupants  of 
the  said  automobile  were  thrown  from  said 
automobile  to  the  ground." 

"And  the  said  defendant,  further  disre- 
garding his  duty  in  the  premises,  when  he 
passed  the  said  automobile  so  run  by  the 
said  Skinner  and  occupied  by  the  plaintiff, 
as  aforesaid,  did  not  slow  down  to  a  rea- 
sonable rate  of  speed  and  run  in  and  upon 
the  space  at  the  left  side  of  the  middle  of 
the  traveled,  portion  of  the  highway,  and  in 
such  manner  as  not  to  come  in  contact  with 
or  interfere  with  the  peaceable  and  lawful 
rights  of  the  said  Skinner  and  the  plain- 
tiff, and  did  not  slow  down  and  run 
his  automobile  at  a  reasonable  rate  of 
speed,  and  did  not  pass  through  and  over 
the  space  between  the  automobile  so  run 
by  the  said  Skinner  and  occupied  by  the 
plaintiff  and  the  westerly  side  of  the  high- 
way over  the  space  left  by  said  Skinner  for 
that  purpose;  but,  on  the  contrary,  care- 
lessly and  negligently,  and  without  any 
caution,  or  taking  any  means  to  protect 
the  rights  of  this  plaintiff,  ran  and  drove 
his  automobile  close  to  and  against  and 
struck  the  automobile  so  run  by  the  said 
Skinner  and  occupied  by  the  said  plaintiff, 
so  that  the  said  automobile  run  by  the 
said  Skinner  and  occupied  by  the  said 
plaintiff  left  the  highway  and  ran  down  an 
enbankment,  thereby  causing  great  injury 
to  this  plaintiff  as  hereinafter  set  forth." 

"And  the  defendant,  further  disregarding 
his  duties  in  the  premises,  when  approach- 
ing the  automobile  so  run  by  the  said  Skin- 
ner, and  so  occupied  by  the  plaintiff  and 
Mrs.  Skinner,  gave  no  warning  of  his  ap- 
proach, and  did  not  ask  or  communicate 
his  desire  to  pass;  but,  on  the  contrary, 
with  great  force  and  violence,  carelessly 
and  negligently  ran  his  said  automobile 
with  great  speed  at  and  against  the  said 
automobile  so  run  by  the  said  Skinner  and 
occupied  by  the  said  plaintiff." 

Frank  Skinner,  the  driver  of  the  Reo 
automobile,   testified,   among  other  things. 
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as  follows:  "I  just  got  nicely  on  the  rail- 
road track,  and  1  heard  a  sound  at  the 
left-hand  side  of  me.  It  sounded  to  me  like 
a  motor  sounds  when  you  are  driving  along 
at  a.  high  rate  of  speed  and  your  engine 
is  speeded  up.  You  release  the  clutch,  your 
engine  takes  the  surplus  power  without 
anything  connected  with  it,  and  that  is  the 
way  it  sounded  to  me  and  as  I  heard  it.  I 
turned  my  head,  and  I  saw  an  automobile 
aside  of  me,  right  onto  me,  and  they  seemed 
to  be  coming  in  an  angling  way  across  the 
track  towards  me,  and,  just  as  I  got  across 
the  track,  they  hit  the  front  end  of  our 
machine,  and  the  blow  was  pretty  hard. 
It  sounded  to  me  like  the  fenders  coming 
together.  And  that  is  the  last  I  knew  what 
it  was  until  I  picked  myself  up  from  under 
the  car.  Q.  What  effect  did  it  have  on  the 
car;  where  did  it  go?  A.  It  took  it  right 
off  from  the  bank,  right  down  into  the 
ditch.  I  was  thrown  out  of  the  car,  and 
found  myself  under  the  car,  under  the  run- 
ning board.  Mrs.  Granger  was  lying  on  her 
back  with  her  head  near  my  feet.  .  .  . 
This  other  raichine  i^as  on  the  left-hand 
side  of  me,  and  when  it  ran  across  and  in 
front  of  me,  it  came  so  close  to  the  east 
side  of  the  roa'l  that  it  pusned  the  sand 
right  down  the  side  of  the  road  that  way. 
It  practically  shut  me  off  so  that  I  could 
not  turn  at  all.  If  my  machine  ran,  it 
either  would  have  run  into  that  machine  or 
go  down  off  the  bank." 

Mrs.  Eva  Skinner,  wife  of  Frank  Skin- 
ner, speaking  of  defendant's  car,  testified, 
in  part,  as  follows:  "We  were  just  going 
on  the  railroad  track  when  I  noticed  it. 
I  should  think  that  the  front  of  their 
machine  at  that  time  was  just  about  where 
Mrs.  Granger  and  I  sat,  even  with  our 
back  seat.  They  cut  right  in  ahead  of  us 
just  after  we  left  the  crossing.  They  ran 
right  towards  the  front  of  our  machine.  I 
remember  that  they  gave  a  bound,  and  it 
seemed  as  though  their  fenders  struck  ours. 
I  know  I  heard  a  noise,  and  I  wondered 
what  would  become  of  us.  I  heard  a  noise 
of  the  machines  coming  together;  and  the 
next  I  knew  I  was  going  over  the  bank, 
and  the  next  was  picking  myself  up."  She 
then  testified  that  defendant's  car  did  not 
stop,  but  pushed  on  rapidly  towards  Grand 
Rapids. 

The  plaintiff  upon  this  subject  testified 
as  follows:  "I  was  sitting  in  the  Skinner 
machine  on  the  left-hand  side  in  the  back 
seat  with  Mrs.  SI. inner.  I  do  not  know 
how  I  happened  to  notice  the  machine  back 
of  us;  do  not  remember  of  hearing  any- 
thing. I  just  looked  around  and  saw  it. 
Mrs.  Skinne.  spoke  about  the  same  time 
that  I  looked  around  about  the  machine. 
The  next  that  I  saw  the  automobile  that 
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was  following  us  was  just  before  we  struck 
the  railroad  track.  We  were  just  a  little 
way — just  a  short  distance — from  the  rail- 
road crossing.  At  that  time  it  was  behind 
us.  I  looked  towards  the  center,  i 
think  Mrs.  Skinner  looked  around  when  1 
did.  As  to  the  distance  1  was  from  the 
railroad  crossing  I  cannot  tell.  It  seemed 
to  me  that  we  were  nearly  to  the  tracks. 
Then,  shortly  after  that,  we  heard  the 
machine.  It  v^as  immediately,  and  we  were 
then  on  the  track.  We  were  on  the  right- 
hand  side  going  across  the  railroad  track, 
I  tliink  so,  and  the  other  machine  was  on 
the  left-hand  side  of  us,  very  close.  At 
that  time  I  noticed  a  ^ig  noise,  a  very  loud 
noise,  and  I  noticed  a  terrible  bound,  and 
everything  else  happened  at  once.  I  heard 
the  noise  and  felt  a  jar.  The  noise,  as  I 
remember  it,  seemed  to  me  as  a  metallic 
sound,  a  sort  of  grating.  Just  an  instant, 
and  a  jar  and  everything  was  all  at  once. 
The  last  I  remember  was  I  kind  of  caught 
my  breath.    .    .    ." 

Q.  What  can  you  say,  witness,  as  to 
whether  or  not  the  machine  struck  you? 

A.  Why,  I  heard  the  noise  and  a  sound 
and  a  jar. 

Q.  Now,  when  was  the  next  thing  you 
knew,  that  you  can  remember  about  the 
transaction  T 

A.  Why,  I  do  not  remember  any  more 
about  that.  The  next  I  remember  I  was 
in  bed. 

Witness  then  described  her  injuries,  and 
claimed  that  she  received  permanent  in- 
juries at  that  time. 

To  show  that  the  cars  came  in  contact, 
the  plaintiff  offered  evidence  showing  the 
location  of  the  tracks,  the  condition  of  the 
hub  cap  on  the  machine  in  which  the  plain- 
tiff was  riding,  and  the  condition  of  the 
fenders;  and  also  showed  that  they  made 
an  immediate  effort  at  Grand  Rapids,  where 
the  defendant  resided  and  owned  a  public 
garage,  to  see  the  defendant's  machine,  but 
did  not  succeed,  as  it  appeared  that  the  de- 
fendant had  secreted  his  automobile. 

On  the  other  hand,  the  defendant  claimed, 
and  gave  evidence  tending  to  support  his 
claim,  that  he  did  not  pass  the  Skinner  car 
at  the  place  named,  but  that  he  passed  it 
before  reaching  the  railroad  crossing:  that 
he  did  not  touch  or  run  against  the  Skinner 
machine  at  all,  but  passed  5  feet  away  from 
it,  25  or  30  feet  south  of  the  railroad  cross- 
ing; and  that  his  machine  was  not  broken 
or  injured  in  any  way.  The  defendant 
learned  on  his  arrival  in  Grand  Rapids  the 
same  day  of  the  injury  that  information 
had  been  conveyed  by  telephone  to  police 
headquarters;  that  the  plaintiff  was  seri 
ously  injured;  and  that  it  was  claimed  the 
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defendant  had  caused  the  injury.  This 
suit  was  begun  by  capias  ad  respondendum, 
and  defendant  arrested  thereon  on  August 
8,  1910. 

It  was  conceded  that  the  factory  number 
of  the  Chalmers  automobile  operated  on  the 
day  in  question  by  the  defendant  was  13055. 

Defendant's  said  automobile  was  taken  from 
the  public  garage  on  the  evening  of  the 
accident,  and  placed  in  his  barn  at  his 
residence  in  Grand  Rapids,  and  remained 
there  nearly  all  the  time  until  it  was  sold 
on  the  13th  day  of  August  following.  As 
tending  to  show  that  this  machine  was  not 
injured  and  had  no  marks  upon  it,  the 
defendant  was  permitted,  over  the  objection 
and  exception  of  the  plaintitf,  to  introduce 
in  evidence  certain  cards  or  tickets  which, 
it  was  claimed,  were  made  at  his  garage  or 
place  of  l)n8iness,  showing  when  any  work 
was  done  on  a  car;  that  these  cards  or 
tickets  were  kept  at  defendant's  place  of 
business,  and  were  filed  in  numerical  order. 
Many  of  these  tickets  or  cards  were  offered 
and  received  in  evidence. 

Exhibit  20  is  a  fair  sample:  "Repair 
and  Sales  Record.  August  10,  1910.  Own- 
er: Roadster  13065.  Instructions:  Drain 
all  oil  out  of  motor  and  put  in  fresh;  clean 
Clutch  disk  thoroughly  with  kerosene.  Lu- 
bricate clutch  properly  with  about  2^  oil  in 
clutch  case,  mixed  with  about  i  kerosene. 
Tighten  clutch  slightly  and  evenly.     Date: 

Workman :     H.  E.  Time :   2  hours. 

Oil  i  pt.  K.  3-4.  12  10c.  Inspected:  H. 
E.  1  8-16." 

The  following  objection  was  made  by 
plaintiff's  counsel:  "I  object  to  this  ticket. 
I  do  not  know  of  any  case  that  makes  this 
kind  of  matter,  after  the  transaction  has 
occurred,  competent.  What  Mr.  Farrant 
did  after  that  time,  his  own  acts  or  his 
bookkeeper,  does  not  matter  in  any  way. 
It  is  not  an  outside  bookkeeper's  business; 
it  is  just  what  1<  arrant  did.  It  is  incompe- 
tent evidence;  I  think  what  he  did  is  self- 
serving;  matters  done  by  him  or  his  agents 
after  this  transaction." 

Defendant's  counsel:  "I  think  it  compe- 
tent. It  has  been  held  that,  where  regular 
files  are  kept  connected  with  a  business, 
where  the  business  is  of  such  volume  that 
regular  files  are  kept,  and  these  files  are 
produced,  such  as  railroad  company  files, 
or  any  business  that  requires  a  large  num- 
ber of  such  things  to  be  made,  and  requires 
help  to  do  it,  that  these  are  competent  evi- 
dence." 

Court:     "I  will  receive  it." 

Plaintiff's  counsel :     **Note  an  exception." 

Another  ticket  offered  and  received  in  evi- 
dence bore  date  the  11th  day  of  August, 
three  days  after  tlie  case  was  commenced. 
It  was  objected  to  as  a  self-serving  declara- 
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tion  made  by  the  defendant,  or  by  his  help, 
it  was  the  claim  of  defendant's  attorney 
that  they  all  reterred  to  work  done  on  the 
machine. 

It  appeared  that  the  defendant  was  the 
agent  at  Grand  Rapids  of  the  Chalmers  Mo- 
tor Car  Company  of  Detroit;  that  on  the 
occasion  of  the  injury  to  the  plaintiff  the 
defendant  was  returning  from  a  visit  to 
the  Chalmers  Motor  Car  Company  at  De- 
troit; that,  while  in  Detroit,  the  radiator 
upon  the  automobile  which  he  was  driving 
had  been  changed  by  the  said  company  by 
reason  of  a  leak  or  defect  in  the  radiator, 
and  one  of  a  different  color  had  been  placed 
upon  the  machine.  Just  what  materiality 
there  was  in  this  circumstance  it  is  difficult 
to  discover. 

The  trial  court,  however,  allowed  the  de- 
fendant to  introduce  in  evidence  a  letter 
reading  as  follows: 

W.  S.  Farrant. 
Grand  Rapids,  Mich.,  Aug.  10,  1910. 
My  Dear  James: — 

This  is  purely  personal.  I  want  to  get 
your  advice.  You  remember  the  exchange  of 
radiators, — putting  on  an  unpainted  one  in 
place  of  the  one  that  had  been  detective 
and  leaking  since  received.  I  to-day  re- 
ceived invoice  R — 45487  for  labor  and  ex- 
pense repairing  radiator  exchanged  on  car, 
net  $15,  and  six  hours'  labor  $3,  total  $18. 
I  do  n.t  mind  the  labor.  We  do  not  charge 
our  customers  for  labor  or  parts,  when 
they  have  defective  parts.  Is  this  right  or 
is  it  an  error?  Tell  me  how  you  view  it 
and  how  you  would  handle  it,  and  I  would 
appreciate  the  favor  very  much,  and  I  will 
then  write  to  the  proper  department. 

Your  very  truly 

Farrant. 
Mr.  Jean  Bemb, 

Chalmers  Motor  Co.,  Detroit,  Mich. 

This  letter  was  objected  to  by  plaintiff's 
counsel  as  irrelevant,  immaterial,  and  a 
self-serving  statement  made  after  the  in- 
jury of  the  plaintiff.  It  was  received  over 
the  objection  and  an  exception. 

The  case  was  submitted  to  the  jury,  and 
in  the  course  of  its  charge  the  court  in- 
structed the  jury  as  follows: 

"It  is  not  necessary  for  me  to  say  any- 
thing further  to  you  about  the  claims  of 
negligence,  because  of  the  theory  of  the  de- 
fendant, and  because  it  is  conceded  by  the 
defendant  through  his  attorneys,  that  if  he 
(the  defendant)  ran  his  car  diagonally 
across  the  road  from  the  left  side  to  the 
right,  and  struck  the  Reo  car,  so  as  to 
cause  it  to  be  deflected  from  its  course  and 
to  run  over  the  bank,  that  he  was  negligent, 
and  is  liable  in  this  action  for  any  damage 
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that  the  plaintiff  sustained.  I  charge  you, 
as  a  matter  of  law,  that,  if  you  find  by 
a  fair  preponderance  of  the  evidence  that 
the  defendant,  Walter  S.  Farrant,  handled, 
managed,  and  controlled  his  Chalmers  car 
in  the  afternoon  of  July  30,  1910,  and 
drove  it  diagonally  across  the  highway 
north  of  the  railroad  track,  and  struck  the 
front  hub  of  the  Reo  car,  so  as  to  cause 
it  to  turn  to  the  right  and  run  over  the 
bank,  and  that  the  plaintiff  sujfered  injury 
and  damages  by  reason  thereof,  then  the 
defendant,  Farrant,  was  negligent,  and  is 
liable  to  the  plaintiff  in  this  action." 

"So  you  will  understand,  gentlemen  of 
the  jury,  that,  as  to  the  first  question  you 
have  to  determine, — that  is,  the  alleged 
negligence  of  the  defendant, — the  question 
is:  Did  the  defendant,  Walter  S.  Farrant, 
run  his  car  diagonally  across  the  highway 
into  the  car  in  which  the  plaintiff  was  rid- 
ing, and,  by  reason  of  striking  it  on  the  left 
hub,  drive  it  off  the  road  and  over  the 
bank?  Plaintiff  cannot  recover  unless  she 
convinces  you  by  a  fair  preponderance  of 
the  evidence  that  the  defendant,  Farrant, 
did  so  negligently  drive  his  car.  If  you  do 
not  find  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant,  Farrant,  did  so 
run  his  car  as  to  strike  the  Reo  car  and 
drive  it  over  the  bank,  then  you  need  not 
further  consider  the  case;  for  in  such  event 
your  verdict  must  be  no  cause  of  action." 

This  language  was,  in  substance,  reiterat- 
ed a  number  of  times  in  the  charge.  The 
court,  however,  called  the  jury's  attention 
to  the  statutory  duties  of  a  person  operat- 
ing a  motor  vehicle  upon  a  public  highway 
as  to  rate  of  speed  and  proper  manage- 
ment. 

lliere  was  an  averment  in  the  declara- 
tion that  the  conduct  of  the  defendant  had 
been  wanton,  reckless,  and  wilful,  and  the 
court  instructed  the  jury  on  that  subject  as 
follows : 

"These  statutory  duties  and  any  violation 
thereof,  if  you  find  there  were  any,  you  may 
consider  in  determining  this  question  of 
added  damages.  I  have  mentioned  these 
things  to  you  for  the  application  that  they 
had  in  this  case  on  the  question  of  added 
damages.  They  have  no  application  to  the 
first  question, — ^the  question  of  defendant's 
negligence, — that  is,  as  to  his  liability  for 
his  negligent  act.  A  violation  these  pro- 
visions of  the  statute  is  evidence  of  negli- 
gence, but,  under  the  circumstances  of  this 
case,  as  I  have  before  explained  to  you,  you 
may  consider  such  violation  only  in  deter- 
mining that  the  defendant  acted  wantonly, 
wilfully,   and  recklessly.     .     .     . 

"And,  gentlemen  of  the  jury,  I  charge 
you,  as  a  matter  of  law,  that  the  defend- 
ant, Walter  S.  Farrant,  is  not  here  on  trial 
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because  he  did  not  slow  down  his  automo- 
bile, and  is  not  on  trial  for  the  purpose  of 
determining  whether  he  did  or  did  not  run 
his  car  at  a  reasonable  and  moderate  rate 
of  speed;  neither  is  he  on  trial  for  the 
purpose  of  determining  whether  or  not  he 
expressed  a  desire  to  tne  occupants  of  the 
Reo  car  to  pass,  either  by  tooting  his 
whistle  or  calling  to  them  and  asking  the 
driver.  Skinner,  to  let  him  pass;  that,  so 
far  as  the  defendant  is  concerned,  in  the 
first  instance, — that  is,  the  alleged  negli- 
gence of  the  defendant, — ^your  inquiry  is 
limited  to  the  one  single  question  as  to 
whether  or  not  he  did  so  run  and  operate 
his  car,  after  crossing  the  railroad  track, 
as  to  run  it  into  the  Reo  car  with  such  force 
as  to  dcive  the  Reo  car  from  the  highway. 
I  told  you  that  these  various  alleged  viola- 
tions of  the  statute  were  to  be  considered 
by  you  as  bearing  on  the  question  of  added 
damages.  On  the  question  of  defendant's 
negligence  in  passing  the  car,  I  have  ex- 
plained to  you  that  these  various  statutory 
duties  do  not  under  the  circumstances  in 
this  case  apply." 

The  jury,  after  being  out  for  a  time,  re- 
turned into  court  and  asked  for  further  in- 
structions.    The  following  occurred: 

The  Court:  "Gentlemen  of  the  jury,  are 
you  having  some  difiiculty  in  regard  to  the 
law  in  this  case?" 

Foreman:  "We  are.  If  Farra-t's  car 
hit  this  Skinner  car,  but  not  hard  enough 
to  knock  it  out  of  its  course,  what  were 
your  instructions?" 

After  ascertaining  that  this  was  the  defi- 
nite question,  the  court  proceeded  as  fol- 
lows: 

"Mr.  Farrant  would  not  be  liable  unless 
his  act  was  the  proximate  cause  of  the  in- 
jury; that  is,  the  cause  that  produced  the 
injury.  I  said  to  you  that  the  plaintiff 
must  convince  your  minds  by  a  fair  pre- 
ponderance of  the  evidence,  first,  that  the 
defendant  was  negligent,  and  that  his  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury. Now,  if  his  car  hit  the  other  car, 
but  did  not  send  it  over  the  bank, — ^if  his 
car  hit  the  other  car,  but  the  hitting  of 
the  car  did  not  produce  the  injury, — then, 
though  he  were  negligent,  his  negligent  act 
would  not  be  the  proximate  cause  of  the 
injury,  and  he  would  not  be  liable.  Do  1 
make  that  plain  to  you?" 

A  juror:     "It  is  to  me." 

Thereupon  the  jury  again  retired,  and, 
after  being  absent  for  a  time,  returned  into 
court  and  rendered  a  verdict  of  no  cause  of 
action,  and  judgment  was  entered  according- 
ly for  the  defendant. 

The  plaintiff  has  brought  the  case  here 
upon  writ  of  error,  and,  while  there  are 
many  assignments  of  error,  we  shall  not 
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find  it  necessary  to  consider  them  all  in 
detail. 

(1)  By  appropriate  assignments  of  error, 
it  is  claimed  that  the  court  erred  in  per- 
mitting the  introduction  in  evidence  of  the 
tickets  or  cards  and  letter  which  have  been 
referred  to. 

The  question  as  to  the  condition  of  these 
cars  after  the  alleged  collision  was  ma- 
terial. Did  the  court  err  in  receiving  in 
evidence  the  cards  and  letter  above  men- 
tioned? If  this  evidence  had  any  material- 
ity whatever,  it  was  its  tendency  to  show 
the  condition  of  the  Chalmers  car  after  the 
injury  complained  of.  The  effort  is  made 
by  these  cards  to  show  by  elimination  that 
no  repairs  were  made  upon  this  car,  except 
such  as  are  mentioned  in  the  respective 
cards,  which  show  nothing  by  way  of  re- 
pairs to  the  fenders  or  the  hub  caps.  It 
has  already  been  noted  that  these  cards 
were  prepared  at  defendant's  garage  aft«r 
the  alleged  injury,  and  some  of  them  after 
the  commencement  of  this  suit.  We  think 
that  such  cards  and  letter  were  incompetent, 
as  well  as  immaterial,  and  were  self-serving 
statements  made  after  the  fact. 

That  certain  work  was  done  on  this 
car  was  no  evidence  that  there  were  not 
other  defects  which  required  repairs,  even  if 
the  evidence  was  competent.  As  was  said 
by  this  court  in  Grand  Rapids  &  I.  R.  Co. 
v.  Huntley,  38  Mich.  637,  at  page  544,  31 
Am.  Rep.  321 :  "The  general  rule  in  regard 
to  other  classes  of  hearsay  evidence  and 
statements  admitted  upon  the  same  prin- 
ciple is  that  they  must  have  been  made  ante 
litem  motam,  which  is  interpreted  to  mean 
not  merely  before  suit  brought,  but  before 
the  controversy  exists  upon  the  facts." 

In  Vanneter  v.  Crossman,  42  Mich.  465, 
at  page  468,  4  N.  W.  216,  this  court  said: 
"The  declarations  of  a  party  may  be  given 
against  his  own  interest,  and,  when  a  part 
of  an  entire  statement  or  conversation  is 
so  given,  he  may  adduce  whatever  has  been 
omitted  which  bears  in  any  way  upon  the 
rest.  But  he  cannot,  by  collateral  state- 
ments outside,  make  evidence  for  himself," 
^-citing  authorities. 

See  also  Kehrig  v.  Peters,  41  Mich.  475, 
at  page  478,  2  N.  W.  801,  where  this  court 
said:  '^There  was  no  error  in  excluding 
exculpatory  remarks  made  by  Kehrig  to 
third  persons,  in  no  way  constituting  parts 
of  transactions  which  would  give  them  the 
character  of  res  gentcB,  He  could  not  make 
testimony  for  himself  by  telling  third  per- 
sons he  was  innocent."  Dundas  v.  Lansing, 
76  Mich.  499,  6  L.R.A.  143,  13  Am.  St. 
Rep.  457,  42  N.  W.  1011 ;  Jones  v,  Portland, 
88  Mich.  698,  605,  16  L.R.A.  437,  50  N.  W. 
731;  Baumgardner  v.  Henry,  131  Mich.  240, 
91  N.  W.  169;  Lord  v.  Detroit  Sav.  Bank, 
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132  Mich.  510,  93  N.  W.  1063;  Oomstock 
V.  Georgetown  Twp.  137  Mich.  541,  661, 
100  N.  VV.  788;  Drake  Coal  Co.  v.  Croze, 
165  Mich.  120,  130  N.  VV.  355. 

In  the  case  last  cited  we  undertook  to 
state  the  rule  in  this  state,  and  referred  to 
many  authorities  upon  the  subject.  We 
there  said:  "This  court  has  repeatedly 
held  that  a  self-serving  statement  is  not 
admissible  on  behalf  of  the  party  making 
it,  and  that  the  corroborating  of  the  party 
in  a  material  part  of  the  case  by  his  own 
statement  is  not  permissible," — citing  au- 
thorities. 

In  Bur  ley  v.  German  American  Bank,  111 
U.  S.  216,  28  L.  ed.  406,  4  Sup.  Ct.  Rep. 
341,  it  was  held  that  entries  in  the  books 
of  one  party  to  a  transaction,  not  contem- 
poraneous or  made  in  due  course  of  the 
business  as  a  part  of  the  res  geatce,  but 
made  after  the  rights  of  the  other  party 
had  become  fixed,  are  not  competent  evi- 
dence. 

We  are  constrained  to  hold  that  the  trial 
court  erred  to  the  prejudice  of  the  plain- 
tiff in  admitting  in  evidence  the  cards  and 
letter  above  referred  to. 

(2)  This  brings  us  to  the  assignments  of 
error  relating  to  the  charge  of  the  court 
in  connection  with  that  part  of  the  declara- 
tion above  referred  to. 

It  is  true  that  the  evidence  on  the  part 
of  the  plaintiff  sought  to  show  that  the  de- 
fendant's car  collided  with  the  car  in  which 
the  plaintiff  was  riding.  But  the  evidence 
of  the  plaintiff'  was  not  confined  to  the 
claim  that,  by  reason  of  the  collision,  the 
car  in  which  the  plaintiff  was  riding  was 
forced  or  pushed  over  the  embankment. 
We  think  it  was  material  for  the  plaintiff 
to  show  that  the  defendant  was  operating 
his  car  at  an  unreasonable  and  unlawful 
rate  of  speed,  and  that,  without  notice  or 
warning,  he  came  upon  and  passed  the 
Skinner  car,  and  forced  his  car  across  aiid 
in  front  of  the  Skinner  car  in  such  a  man- 
ner as  to  disconcert  the  driver,  and  cause 
his  car  to  go  over  the  embankment,  to  the 
injury'  of  the  plaintiff;  and  that  defendant 
might  be  liable,  even  if  the  jury  should 
have  found  that  the  impact  was  not  suf- 
ficient to  forcibly  throw  the  Skinner  car 
out  of  its  course. 

If,  for  instance,  it  should  appear  in  a  giv- 
en case  that  A  struck  at  or  hit  B  in  such 
a  manner  as  to  cause  B  impulsively  or  in- 
stinctively, without  time  to  consider,  to  step 
back  into  a  deep  hole  to  his  injury,  he  being 
taken  unawares,  could  it  be  said  that  A 
was  not  responsible  for  the  injury?  So 
here,  had  the  jury  found  that,  by  reason 
01  the  defendant  bringing  his  car  in  contact 
with  the  Reo  car,  Skinner  was  taken  un- 
awares, and,  seeking  to  avoid  injury  to  the 
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defendant's  car,  lie  was  compelled  to  go  so 
near  the  embankment  as  to  lose  his  balance 
and  go  over,  can  it  be  said  that  there  was 
no  liability  on  the  part  of  the  defendant? 
We  think  not.  We  think  that  the  court, 
in  its  instructions,  narrowed  the  issue  to 
the  prejudice  of  the  plaintiff's  case,  and  it 
is  apparent  from  the  colloquy  between  the 
court  and  jury  at  the  time  they  returned 
for  further  instructions,  that  they  were 
having  dilliculty  upon  the  identical  point  we 
are  here  considering.  We  think  it  was  com- 
petent for  the  jury,  under  the  evidence  and 
the  law,  to  consider  the  course  and  conduct 
pursued  by  the  defenda.^*,  as  bearing  upon 
his  negligence,  and  that  there  might  have 
been  a  recovery  if  the  jury  found  that  the 
defendant  negligently  hit  the  SSkinner  car, 
but  not  with  force  sufficient  to  push  it  over 
the  embankment.  If  the  jury  became  sat- 
isfied that  the  coming  in  contact  with  the 
Skinner  car,  by  improperly  swerving  to  the 
right  on  the  part  of  the  defendant,  was 
the  proximate  cause  of  the  injury,  then, 
w-^  think,  the  plaintiff  might  recover  in  this 
case,  even  if  the  car  in  which  she  was  rid- 
ing was  not  pushed  over  the  embankment 
by  the  defendant. 

The  evident  object  of  the  statute  regulat- 
ing the  driving  of  automobiles  in  public 
highways  was  to  prevent  danger  of  collision 
and  like  accidents  which  are  likely  to  occur 
where  the  statute  regulations  are  not  ob- 
served. Potter  V.  Moran,  61  Mich.  60,  27 
N.  W.  854. 

In  National  Casket  Co.  v.  Powar,-  137 
Ky.  166,  126  S.  W.  279,  it  was  held  that 
the  statute  of  Kentucky,  similar  to  ours, 
limiting  and  regulating  the  speed  of  auto- 
mobiles approaching  the  intersection  of 
highways,  and  requiring  warnings  of  ap- 
proaching travelers,  is  declaratory  of  the 
common  law  of  negligence,  and  adds  to  it 
certain  standards  of  care  on  the  part  of 
operators  of  automobiles,  and  that  a  viola- 
tion thereof  is  negligence  per  se,  and  forms 
a  sufficient  basis  for  an  action  for  injuries 
caused  thereby  to  another  using  the  high- 
ways. Probably  the  better  rule  is  that  such 
violation  would  be  evidence  of  negligence. 
The  only  matter  left  to  the  jury  by  the 
trial  court  was  the  force  of  the  blow  or 
collision.    In  this  w-  think  there  was  error. 

The  trial  court  seemed  to  be  of  the  opin- 
ion that  the  immediate  cause  of  the  injury 
was  the  car  running  over  the  bank,  and 
that  this  was  the  proximate  cause  of  the 
injury.  We  think  the  proximate  cause  of 
the  injury  may  have  been,  as  above  indi- 
cated, that  which  preceded  the  going  over 
the  embankment,  and  that  the  defendant 
cannot  evade  liability  if  it  is  made  to  ap- 
pear that  the  injury  was  the  natural  result 
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of  his  negligent  conduct  in  thus  causing 
the  collision. 

Whether  the  plaintiff's  driver,  Skinner, 
was  guilty  of  contributory  negligence  m 
not  stopping  or  controlling  his  car,  was,  we 
thinK,  a  fair  question  for  the  jury,  under 
proper  instructions;  and  if  the  jury  should 
find  the  driver  was  guilty  of  contributory 
negligence,  such  negligence  might,  under  our 
decisions,  be  imputed  to  the  plaintiff.  Col- 
borne  V.  Detroit  United  R.  Co.  —  Mich.  — , 
143  N.  W.  32;  Mullen  v.  Owosso,  100  Mich. 
103,  23  L.R.A.  693,  43  Am.  St.  Rep.  43b, 
58  N.  W.  663. 

In  our  opinion  the  court  erred  in  thus 
narrowing  the  issue,  and  the  same  was  prej- 
udicial error. 

The  other  questions  urged  by  appellant 
are  not  likely  to  arise  upon  a  new  trial, 
in  view  of  what  we  have  already  said. 

For  the  errors  pointed  out,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  a  new 
trial  granted. 
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LILLIE  BELLE  BOWEN,  Appt., 

V. 

GEORGE  M.  BOWEN. 
(—  Mich.  — ,  146  N.  W.  271.) 

■ 

Divorce  —  cruelty  —  failure  to  enter- 
tain wife. 

A  divorce  will  not  be  granted  for  nonsup- 
port  or  extreme  cruelty,  because  an  out-door 
laborer  earning  $35  a  month  consumes  a 
portion  of  it  for  liquor  and  cigars,  payin^^ 
only  the  grocery,  meat,  and  coal  bills,  and 
when  he  reaches  home  after  his  work  pre- 
fers to  read  or  go  to  bed  rather  than  to  talk 
to  his  wife,  or  take  her  out  to  entertain- 
ments or  to  visit  friends. 

(March  27,  1914.) 

Note.  —  Failure  to  entertain  wife  or  UU" 
sociability  as  ground  for  divorce* 

No  general  rule  can  be  laid  down  that 
will  control  the  question  under  annotation, 
which  really  resolves  itself  into  whether 
such  failure  on  the  part  of  the  husband 
amounts  to  cruelty  or  indignity  as  cause  for 
divorce. 

In  determining  what  constitutes  cruelty, 
regard  must  be  had  to  the  provisions  of  the 
statute  and  the  circumstances  of  each  par- 
ticular case,  keeping  always  in  view  the 
physical  and  mental  conditions  of  the  party 
and  their  character  and  social  status.  14 
Cyc.  699. 

In  refusing  to  state  a  positive  definition 
of  legal  cruelty,  the  court  in  Evans  v.  Evans, 
1  Hagg.  Consist.  Rep.  36,  said  that  mere 
austerity  of  temper,  petulance  of  manner, 
rudeness  of  language,  a  want  of  civil  atten- 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Kalamazoo  Coun- 
ty    dismiBsing    her    bill     for     a     divorce. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  D.  O.  French  for  appellant. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  and  defendant  were 
married  at  the  city  of  Kalamazoo,  on  the 
19th  day  of  January,  1001.  The  complain- 
ant was  thirty-seven  years  of  age,  and  had 
been  previously  married.  Several  years  be- 
fore  her  marriage  to  defendant  she  ob- 
tained a  divorce  from  her  first  husband. 
The  defendant  was  of  the  age  of  forty-seven 
years,   and   had  not   been  previously   mar- 


ried. No  children  were  born  to  the  couple. 
The  parties  lived  together  until  the  latter 
part  of  April,  1012,  when  the  complainant 
left  the  defendant,  and  applied  for  a  di- 
vorce on  two  grounds,  viz.,  nonsupport  and 
extreme  cruelty,  and  asked  for  relief  as  to 
the  title  to  certain  real  estate.  The  de- 
fendant tiled  his  answer,  denying  the 
charges  of  complainant  and  insisting  that 
she  had  clandestinely  associated  with  other 
men.  He  did  not  ask  for  any  affirmative 
relief.  The  case  was  tried  in  open  court, 
and  a  decree  entered  dismissing  the  bill, 
and  complainant  has  appealed. 

The  trial  judge  filed  a  written  opinion, 
from  which  we  quote: 

"The  complainant  in  her  bill  of  complaint 
alleges,  as  a  ground  for  divorce  from  her 


tion  and  accommodation,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty. 
And  further  said  that  it  must  not  be  -an 
apprehension  arising  merely  from  an  ex- 
quisite and  diseased  sensibility  of  the  mind. 
Petty  vexations  applied  to  such  a  constitu- 
tion of  mind  may  certainly  in  time  wear  out 
the  animal  machine,  but  still  they  are  not 
cases  for  legal  relief;  people  must  relieve 
themselves  as  well  as  they  can  by  prudent 
assistance  by  calling  in  the  succor  of  reli- 
gion and  the  consolation  of  friends;  but  the 
aid  of  the  courts  is  not  to  be  resorted  to  in 
such  case  with  any  effect. 

In  Rice  v.  Kice,  6  Ind.  100,  the  trial  court 
refused  the  following  instruction:  "The 
conduct  necessary  to  constitute  cruel  treat- 
ment must  be  not  only  habitual  and  continu- 
ous, but  it  must  be  aggressive  in  its  char- 
acter. Mere  indifference  or  inattention  of 
a  husband,  not  accompanied  with  an  omis- 
sion to  provide  the  necessaries  of  life,  al- 
though habitual,  cannot  of  themselves  con- 
stitute cruel  treatment."  The  appellate 
court,  in  commenting  on  the  refusal,  said: 
"We  may  remark  of  this  instruction  that  it 
seems  to  contemplate  an  entirely  physical, 
sensual  view  of  the  marriage  relation;  and 
if  that  relation  has  no  aim  to  the  social 
happiness  and  mental  enjoyments  of  those 
united  in  it,  the  instruction  should  have 
been  given.  But  if  it  is  otherwise,  if  it  be 
true  that  we  are  possessed  of  social,  moral, 
and  intellectual  natures,  with  wants  to  be 
supplied,  with  susceptibilities  of  pain  and 
pleasure;  if  they  can  oe  wounded  and  healed, 
as  well  as  the  physical  part,  with  accom- 
panying suffering  and  delight,  then  we 
think  that  conduct  which  produces  perpet- 
ual social  sorrow,  although  physical  food 
be  not  withheld,  may  well  be  classed  as 
cruel,  and  entitle  the  sufferer  to  relief.  And, 
in  point  of  fact,  we  have  no  doubt  that  mere 
cold  neglect,  such  as  is  assumed  in  the  in- 
Btmction,  has  sent  broken-hearted  to  the 
grave  hundreds  of  wives,  where  the  dagger, 
poison,  and  purposed  starvation  have  sent 
one.  Men  generally  supply  a  sufficiency  of 
food  to  their  brute  animals." 

Refusal  to  speak  to  the  wife  or  go  out 
61  LJLA.(N^.) 


with  her,  coupled  with  other  acts  of  cruelty, 
was  held  sufficient  in  Downey  v.  Downev. 
135  Mich.  265,  97  N.  W.  699. 

So,  also,  in  Sharp  v.  Sharp,  116  111.  509, 
6  N.  E.  15,  where  it  was  held  that  acts  of 
physical  violence  in  connection  with  harsh 
and  unkind  treatment  constituted  "extreme" 
and  "repeated"  cruelty,  justifying  divorce, 
the  court,  in  referring  to  the  fact  of  the 
husband's  continued  refusal  to  speak  to  her 
after  her  written  appeal  to  him  to  break 
his  silence,  said  that  "it  was  a  great  wrong 
to  the  wife  for  the  husband  longer  to  re- 
main silent,  in  comparison  with  which  the 
bruises  made  upon  her  person  by  his  hand 
and  foot  are  as  nothing.  Although  these 
parties  resided  in  the  same  house  for  two 
years  after  this  letter  was  written,  it  does  not 
appear  from  this  record  he  ever  addressed 
a  single  word  to  her  either  in  anger  or  in 
kindness.  This  treatment  ill  accords  with 
the  duty  a  husband  owes  to  his  wife,  and 
surely  is  not  that  conjugal  kindness  implied 
in  every  act  of  condonation.  It  is  difficult 
to  imagine  anything  more  disagreeable  and 
exasperating  than  the  presence  of  one  who, 
from  mere  sullenness,  will  not  utter  a 
word.  The  veriest  solitude,  where  no  living 
creature  is  visible,  would  be  preferable. 
There  is  no  more  important  right  of  the 
wife  than  that  which  secures  to  her  in  the 
marriage  relation  the  companionship  of  her 
husband  and  the  protection  of  his  home. 
This  right  of  companionship,  so  essential 
to  all  happiness,  was  withheld  from  the 
wife  for  a  most  unreasonable  time  by  her 
husband,  after  she  had  invited  and  solicited 
it,  both  verbally  and  by  writing.  It  is  not 
necessary  to  inquire  whether  defendant's  con- 
duct in  this  respect  amounted  to  wilful  deser- 
tion for  a  period  of  more  than  two  years,  un- 
der the  provisions  of  the  statute.  It  is 
enough  that  his  ill-treatment  of  his  wife  in 
the  manner  the  proof  shows  constitutes  a 
breach  of  that  kindly  usage  which  she  had 
a  right  to  expect  from  her  husband,  and  she 
is  not  therefore  barred  from  obtaining  a 
divorce  on  the  ground  of  extreme  and  re- 
peated cruelty  arising  from  acts  done  be- 
fore, and  although  some  years  have  since 
elapsed." 
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husband,  failure  to  support  and  extreme 
cruelty,  and  asks  to  have  the  interests  of 
both  parties  determined  by  the  court  in  a 
certain  house  and  lot  on  Seminary  street, 
to  which  they  hold  the  title  as  tenat.ts  by 
the  entireties,  as  husband  and  wife.  The 
defendant  is  a  target  man  on  Harrison 
street  at  the  Michigan  Central  crossing,  and 
has  worked  for  the  company  for  a  great 
many  years,  and  was  crippled  many  years 
since  while  in  the  company's  employment, 
so  that  his  left  hand  has  become  compara- 
tively useless,  so  far  as  ordinary  manual 
labor  is  concerned.  That  the  defendant  re- 
ceives an  income  of  $35  a  month,  and 
works  from  early  in  the  morning  until  late 
in  the  evening.  He  was  engaged  in  the 
same  employment  when  the  marriage  took 


place  between  complainant  and  defendant, 
so  that  the  complainant  knew  of  his  cir- 
cumstances  and  income  and  ability  to  pro- 
vide. The  complainant  charges  extreme 
cruelty;  namely,  for  the  reason  that  he  has 
not  taken  her  out  in  society  or  to  enter- 
tainments, or  visted  with  her  at  any  place 
except  at  their  own  home.  Such  a  charge 
as  tiliis  might  well  be  regarded  as  cruelty 
under  some  circumstances;  but  under  the 
testimony  produced  in  this  case  it  would 
seem  that  the  defendant  did  not  have  any 
time  to  do  difTerently.  That  every  day  in 
the  week,  including  Sundays,  he  was  busily 
employed.  It  would  also  seem  that  he  could 
not  provide  a  very  luxurious  support  on  a 
salary  of  $35  a  month.  Both  parties  claim 
that  they  furnished  a  portion  o!  the  funds 


And  in  Reinhard  v.  Reinhard,  96  Wis.  555, 
65  Am.  St.  Rep.  66,  71  N.  W.  803,  it  was 
held  that  as  marriage  implies  companion- 
ship and  is  supposed  to  be  based  upon  mut- 
ual regard  and  affection,  a  divorce  for  cruel 
and  inhuman  treatment  is  warranted  where 
the  husband  and  wife  live  and  sleep  in  the 
same  house,  eat  at  the  same  table  food  pre- 
pared by  the  wife  without  the  husband 
speaking  to  the  wife,  except  in  anger,  for  a 
period  of  three  months  at  a  time. 

So,  also,  in  Zweig  v.  Zweig,  46  Ind.  App. 
594,  93  N.  £.  234,  in  affirming  a  judgment 
of  divorce  granted  for  cruel  and  inhuman 
treatment,  where  the  allegations  were  that 
the  husband  for  over  two  years  refused  to 
speak  to,  or  hold  any  conversation  with, 
his  wife,  or  to  permit  her  to  in  any 'manner 
converse  with  him,  and  when  she  attempted 
to  do  so,  would  say  that  he  wanted  to  have 
nothing  to  do  with  her,  and  that  he  refused 
to  visit  the  neighbors  with  her,  and  would 
not  permit  the  neighbors  to  visit  her,  the 
court  said  that  whatever  threatens  to  or 
does  impair  either  or  both  the  mind  or  body 
endangers  health  or  life,  and  constitutes 
''cruel  and  inhuman  treatment"  as  ground 
for  divorce. 

And  in  Paterson  v.  Paterson,  3  H.  L.  Cas. 
308,  it  was  held  that  a  cause  for  divorce  a 
menaa  et  tkoro  for  crueltv  and  maltreat- 
ment was  set  forth  where  the  allegations  of 
the  complaint  were  that  the  husband,  '*in- 
stead  of  behaving  himself  toward  the  pur- 
suer with  tenderness  and  humanity,  con- 
ducted himself  towards  her  in  a  cruel  man- 
ner, so  that  her  life  had  been  rendered  a 
burden  to  her,  and  might  have  been  en- 
dangered if  she  had  continued  to  live  with 
him;  that  his  whole  conduct  had  been  in- 
fluenced by  a  desire  to  expel  her  from  his 
house,  .  .  .  and  since  about  six  weeks 
after  the  date  of  the  celebration  of  the 
marriage  he  ceased  to  hold  any  intercourse 
with  her,  did  not  speak  to  her,  and  never 
entered  her  apartment,  but  treated  her  in 
the  most  contemptuous  and  insolent  manner, 
and  did  so  openly  in  the  presence  of  serv- 
ants and  others." 

In  Brubaker  v.  Brubaker,  16  Pa.  Co.  Ct. 
314,  an  action  for  divorce  because  of  such 
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indignities  to  the  person  of  the  wife  as 
rendered  her  condition  intolerable  and  her 
life  burdensome,  and"  thereby  forcing  her  to 
withdraw  from  his  house  and  family,  the 
court  in  defining  indignities  said:  "The 
result  of  the  authorities  we  understand  to 
be  as  follows:  Indignities  to  the  person 
are  a  kind  of  legal  cruelty,  less  extreme 
than  cruel  and  barbarous  treatment.  A  sin- 
gle offer  of  ihdignity  will  not  support  a  pro- 
ceeding for  divorce;  a  decree  can  only  be 
justified  when  indignities  have  been  prac- 
tised often  enough  to  be  fairly  described  as 
a  course  of  conduct.  The  body  need  not  be 
physically  touched;  they  may  be  offered  to 
the  person  just  as  truly  by  a  course  of 
insult,  of  wilful  neglect,  of  contemptuous 
and  humiliating  treatment,  or  by  any  other 
method  in  which  hatred  or  revenge  or  a 
settled  malice  may  find  expression.  The 
'person'  meant  by  the  statute  is  the  indi- 
visible personality  joined  by  the  union  of 
body  and  spirit,  and  indignities  offered  to 
either  are  necessarily  offered  to  both.  But 
some  indignities  must  be  borne;  indeed,  all 
must  be  borne,  until  they  render  the  con- 
dition of  the  sufferer  intolerable  and  her 
life  burdensome,  and  thereby  force  her  to 
withdraw  from  her  husband's  house  and 
family.  Obviously,  however,  mere  with- 
drawal (which  is  easy  to  accomplish)  is 
not  satisfactory  evidence  that  she  has  en- 
dured up  to  the  requirement  of  the  law ;  she 
must  show  further  that  her  bodily  or  mental 
health  was  either  impaired  oir  endangered 
by  the  treatment  by  which  she  was  subject- 
ed. This  is  a  practical  and  somewhat  arbi- 
trary test;  but  it  rests  upon  experience 
and  observation,  and  is  the  safest  within 
our  reach,  because  it  is  the  hardest  to  evade. 
The  burden  of  proof  is  upon  the  libellant; 
she  is  bound  to  show  that  her  condition  has 
been  rendered  intolerable  and  her  life 
burdensome,  and  it  is  not  unreasonable  to 
require  her  to  prove  as  the  most  probable 
and  most  visible  sign  of  that  condition  that 
her  health  is  either  broken  or  is  likely  to 
break."  And  it  was  held  that  all  these  re- 
quisites were  present  in  the  case  at  bar, 
where  the  evidence,  as  set  forth  in  the 
opinion,  was  that  "he  declared  afterwards 
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that  went  into  the  purchase  and  rebuilding 
of  the  home  on  Seminary  street. 

"The  first  question  in  the  case  is  as  to 
whether  or  not  the  complainant  has  made 
out  a  case  for  a  divorce.  I  do  not  believe 
that,  under  the  law  of  this  state,  the  de- 
fendant could  be  charged  with  a  wanton  and 
wilful  failure  to  support,  and  with  giOBS 
and  extreme  cruelty  under  the  facts  as 
alleged  and  proven  in  this  case.  Therefore 
the  second  question  becomes  unnecessary  to 
decide.  They  still  hold  as  tenants  by  the 
entireties,  and  the  court  cannot,  in  the  ab- 
sence of  a  decree  of  divorce,  determine  their 
respective  interests  therein." 

The  case  in  some  respects  is  a  peculiar 
one.  The  complainant  is  a  hard-working, 
industrious  woman,  a  good  housekeeper,  and 


ambitious  to  get  along.  She  worked  out  by 
the  day  without  the  knowledge  or  desire 
of  her  husband.  She  was  able  to  do  this 
because  he  went  to  work  early,  taking  his 
midday  luncheon  with  him,  and  did  not 
return  from  his  work  until  late.  Complain- 
ant admits  that  defendant  paid  the  grocery 
bills^  meat  bills,  and  coal  bills  all  the  time 
the}  lived  together,  but  denies  he  con- 
tributed anything  further  to  her  support.' 
She  also  alleged  that  he  wasted  a  good  deal 
of  money  for  Duffy's  malt  whisky  and  to- 
bacco and  cigars;  that  he  bought  the 
whisky  by  the  quart  and  consumed  more 
than  was  good  for  him.  She  admits  that 
he  brought  the  whisky  home  and  did  his 
drinking  there.  Defendant  insists  that  he 
contributed  his  full  share  toward  the  sup- 


that  he  knew  before  the  wedding  that  he 
was  making  a  mistake,  and  that  he  would 
not  marry  his  wife  if  he  had  to  do  it  again. 
To  other  witnesses  he  said  that  he  had  made 
a  mistake  when  he  married  her,  that  he 
could  not  respect  her,  and  that  it  was  im- 
possible to  treat  her  as  a  wife;  and  finally, 
after  separation  had  taken  place,  he  de- 
clared that  he  could  not  live  with  her,  and 
that  if  she  had  not  left  him  he  would  have 
left  her.  He  gave  no  reason  for  this  aver- 
sion, and  none  appears  now  upon  the  tes- 
timony. Cherishing  this  feeling,  it  is  not 
surprising  to  learn  that  even  during  the 
brief  honeymoon  (which  was  spent  at  a 
hotel  in  Philadelphia)  he  was  with  his 
bride  as  little  as  possible,  remaining  away 
nearly  all  day  and  returning  late  at  night, 
often  under  the  influence  of  liquor.  When 
he  was  with  her  he  was  usually  sullen,  and 
rarely  spoke  except  to  say  that  if  it  was 
not  so  expensive  he  would  have  a  room  to 
himself.  During  the  railroad  journey  from 
Philadelphia  to  their  home,  in  Millersburg, 
he  accompanied  her  over  the  house,  ex- 
plained the  working  of  the  furnace  and 
stoves,  telling  her  that  she  was  to  attend 
to  them  in  the  future,  and  showed  her  two 
bedrooms,  pointing  out  one  as  hers  and  one 
as  his  own.  This  life  thus  inauspiciously 
begun  was  continued  on  these  lines  for 
about  four  months.  During  all  this  time 
he  was  away  from  home  as  much  as  pos- 
sible, habitually  returning  late  at  night. 
When  he  was  at  home,  he  was  usually  in  a 
room  bv  himself,  drinking  and  smoking;  if 
his  wife  entered  the  room  he  would  leave 
it,  and  he  rarely  spoke  to  her  or  answered 
her  questions.  Except  when  visitors  were 
in  the  house,  he  compelled  her  to  sleep  in 
a  separate  room.  She  often  implored  him 
to  explain  how  she  had  displeased  him, 
promising  to  do  what  he  would  suggest, 
but  his  only  response  was  to  leave  her  with- 
out a  word.  At  their  meals  together  he 
helped  himself  to  food,  but  did  not  help  her; 
and  he  carried  this  so  far  as  to  neglect  to 
serve  her  even  when  visitors  were  at  the 
table.  On  one  occasion  during  this  period 
nhe  was  sick  for  about  a  week,  and  although 
she  was  confined  to  her  room  all  that  time 
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he  paid  no  attention  to  her  condition,  came 
to  the  room  but  once  during  the  week,  and 
then  only  upon  the  urgent  request  of  the 
servant,  and  even  when  there  did  not  go  in, 
but  simply  looked  through  the  doorway  and 
turned  back  without  saying  a  word.  On  an- 
other occasion  when  she  was  not  well  she 
brought  a  bucket  of  coal  from  the  cellar 
and  asked  him  to  put  it  on  the  fire,  but  he 
refused,  saying:  *What  did  I  get  you  for?* 
As  an  occasional  visitor  at  the  house  testi- 
fied, speaking  of  another  instance  of  harsh- 
ness in  the  presence  of  others,  'He  treated 
her  more  as  a  servant  than  as  his  wife.'  " 

Right  to  divorce  for  acts  of  cruelty  which 
have  been  condoned  is  not  revived  by  the 
fact  that  the  husband,  who  was  a  fisherman 
and  preparing  to  start  the  next  morning  for 
Alaskan  waters  on  a  fishing  expedition,  re- 
fused at  0  o'clock  in  the  evening  to  ac- 
company his  wife  to  the  theater  after  she 
had  visited  a  moving-picture  show,  and 
left  her  downtown.  Johnsen  v.  Johnsen, 
—  Wash.  — ,  139  Pac.  189. 

But  in  Robbins  v.  Bobbins,  100  Mass.  150, 
97  Am.  Dec.  91,  right  to  maintain  an  action 
for  divorce  for  acts  of  extreme  crueltv 
which  were  condoned,  and  which  were  suffi- 
cient to  sustain  a  decree,  was  held  to  have 
been  revived  by  proof  that  for  a  period  of 
six  weeks  beginning  only  a  fortnight  after 
the  last  act  of  extreme  cruelty  proved,  the 
husband,  while  living  in  the  same  house 
with  his  wife,  wholly  and  continuous- 
ly refused  to  speak  to  her,  the  court  stating 
that  such  evidence  of  persistent  and  en- 
during unkindness  and  ill  temper  warrant- 
ed the  wife  or  court  in  inferring  that  his 
smothered  anger  would  break  out  again  in- 
to acts  of  cruelty. 

In  Walmesley  v.  Walmesley,  69  L.  T. 
N.  S.  152,  1  Reports,  529,  action  for  divorce 
because  of  cruelty  and  adultery,  it  was  held 
that  such  cruelty  as,  coupled  with  adultery, 
entitled  the  wife  to  a  divorce,  was  shown 
where  the  uncontradicted  evidence  of  the 
wife  was  that  within  a  few  days  after  the 
marriage  the  husband  refused  to  occupy  the 
same  bed  with  his  wife,  never  went  any- 
where with  her,  and  refused  to  speak  to 
her  unless  an  answer  from  him  was  abso- 
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port  of  the  family,  and  that  he  drank 
whisky  in  moderation  at  his  home,  because 
he  thought  it  wfts  good  for  him,  as  his 
work  exposed  him  to  all  sorts  of  weather 
from  early  in  the  morning  until  late  at 
night.  A  striking  peculiarity  of  the  case 
is  that  defendant  never  took  with  him  to 
his  work  any  intoxicating  liquors,  and  it 
is  not  claimed  he  consumed  any  except  at 
•home,  nor  is  it  shown  that  he  drank  in 
such  quantities  that  it  interfered  with  his 
work.  It  is  not  shown  that  the  parties 
ever  quarreled  with  each  other,  unless  one 
occasion  may  be  regarded  as  an  exception, 
and  as  to  that  occasion  the  factL  are  in 
dispute.  On  the  day  when  complainant  left 
defendant  she  prepared  his  breakfast  for 
him,  and  made  no  cuggestlon  to  him  that 
he  would  not  find  her  at  home  when  he 
returned  from  his  work.  The  record  dis- 
closes beyond  any  question  that  defendant 
was  a  hard-working  person,  who  had  a  hand 
badly  lacerated  many  years  ago  while  coup- 
ling cars,  and  for  nineteen  years  had  been 
gate  tender  at  railroad  crossings,  keeping 
very  long  hours,  working  daily,  though  the 
hours  were  not  so  long  on  Sunday. 

A  careful  reading  of  the  record  satisfies 
us  that  complainant  was  disgusted  with  de- 
fendant, because,  after  he  came  from  his 
work,  he  preferred,  after  doing  work  in  and 
about  the  yard,  to  read  or  go  to  bed,  in- 


stead of  going  with  her  for  walks  or  calls 
or  to  places  of  amusement.  The  humdrum 
of  their  lives  palled  upon  her. 

We  quote  some  of  the  averments  of  the 
bill  of  complaint: 

"(e)  She  further  shows  that  he  is  no 
companion  for  her  or  anyone  else;  that 
he  never  talks  or  has  anything  to  say,  and 
she  cannot  longer  endure  it  to  be  tied  down 
with  a  load  on  her  neck;  that  he  is  morose 
and  sullen,  and  sometimes  even  jealous,  and 
generally  very  disagreeable. 

"(f)  Your  oratrix  shows  that  she  did 
many  times  talk  with  him  about  his  un- 
kind treatment  of  her,  and  about  her  mo- 
notonous life,  and  has  for  years  tried  to 
arouse  him  from  his  dumb  and  sleepy  con- 
dition, but  she  has  been  unable  to  arouse 
him,  and  she  can  no  longer  endure  it. 

"(g)  She  shows  that  for  years  she  has 
lived  a  wretched  life,  and  her  home  has 
been  a  most  unhappy  one,  and  she  can  no 
longer  endure  it,  nor  can  she  longer  tolerate 
the  said  defendant." 

We  have  no  doubt  the  life  of  complain- 
ant has,  from  her  point  of  view,  become  a 
very  uncomfortable  one,  but  she  has  failed 
to  show  such  conduct  on  the  part  of  de- 
fendant as  would  justify  the  court  in  grant- 
ing a  divorce. 

The  decree  is  affirmed. 


lutely  necessary;  that  he  took  no  notice  of 
their  child  when  it  was  born,  and  refused 
to  allow  it  to  be  called  by  his  own  Christian 
name;  that  he  declined  to  take  things  from 
his  wife  when  she  handed  them  to  him,  and 
in  one  house  where  they  were  staying,  rather 
than  eat  his  meals  with  his  wife,  he  took 
them  in  the  kitchen. 

But  in  Cousen  v.  Cousen,  11  Jur.  N.  S. 
666,  4  Swabey  &  T.  164,  34  L.  J.  Prob.  N.  S. 
139,  12  L.  T.  N.  S.  712,  action  for  divorce 
on  a  ground  of  "cruelty  and  adultery,"  it 
was  held  that  the  husband's  indifference  and 
neglect,  his  aversion  to  his  wife's  society, 
and  the  cessation  of  matrimonial  inter- 
course, where  there  was  no  allegation  of 
personal  violence  or  word  of  menace,  did 
not  amount  to  legal  cruelty,  although  the 
husband  was  carrying  on  an  adulterous  in- 
tercourse with  a  servant  in  the  house  in 
which  he  was  living  with  his  wife,  and  so 
a  decree  was  denied,  as,  under  the  statute, 
the  adultery  alone  was  insufficient. 

That  want  of  civil  attentions  is  not  suffi- 
cient ground  for  divorce  for  extreme  and  re- 
peated crueltv  was  held  in  Trenchard  v. 
Trenchard,  245  111.  313,  92  N.  E.  243. 

And  in  Wood  v.  Wood,  80  Ala.  254,  it 
was  held  that  allegations  of  a  bill  which 
make  a  case  of  an  absence  of  the  common 
attention;  a  nonobservance  of  the  most  or- 
dinary courtesies;  heartless  neglect;  an  un- 
feeling indifference  to  the  comfort  and  re- 
lief of  the  wife  in  sickness;  a  disregard  of 
the  obligation  of  marital  vows;  holding  the 
wife  in  the  capacity  of  a  menial  servant 
61  L.R.A.(N.S.) 


when  able  to  relieve  her  from  such  service 
instead  of  an  equal  and  companion  in  life; 
viewing  the  marriage  relation  as  merely 
physical  and  sexual, — while  making  a  case 
of  treatment  and  conduct  disgraceful  to  the 
husband  and  deplorable  to  the  wife,  produc- 
tive of  domestic  unhappiness,  do  not  involve 
the  kind  and  degree  of  cruelty  necessary  to 
constitute  a  cause  of  divorce  "in  favor  of 
the  wife,  where  the  husband  has  committed 
actual  violence  on  her  person,  attended  with 
danger  to  life  or  health,  or  when  from  his 
conduct  there  is  reasonable  apprehension  of 
such  violence,"  there  being  no  allegation  of 
actual  violence  or  threat  or  conduct  from 
which  there  is  reasonable  apprehension  of 
such  violence. 

Also  in  Wile  ▼.  Wile,  48  Pa.  Super.  Ct. 
494,  it  was  held  that  there  being  no  evi- 
dence of  physical  violence,  a  wife  who  is 
separated  from  her  husband  will  not  be 
granted  divorce  on  ground  of  indignities 
to  the  person,  because,  as  the  wife  testified, 
"he  was  brusk,  curt,  moody,  had  a  queer 
disposition;  his  manner  was  not  gracious; 
he  was  bored  as  if  it  was  an  effort  for  him 
to  talk.  He  never  bought  any  presents;  he 
had  not  any  affection  whatever.  I  might 
as  well  have  been  married  to  a  block  of 
stone.  He  would  turn  his  cheek  to  be  kissed ; 
I  tried  to  be  very  affectionate;  very  de- 
monstrative and  very  agreeable,  when  he 
would  reply,  'Oh  don't  worry  me.' " 

Generally  as  to  what  constitutes  grounds 
for  divorce,  see  Index  to  L.R.A.  Notes,  Di- 
vorce and  Separatign,  |§  80-29.    J.  H.  B* 
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ROBERT  LASSMAN,  Respt., 

TOLLEF  JACOBSON  et  al.,  Appts. 

(125  Minn.  218,  146  N.  W.  350.) 

XTsury  —  registry  fee. 

A  loan  for  which  the  borrower  paid  the 
maximum  interest,  and  in  addition  paid  the 
mortgage  registry  tax  upon  the  mortgage 
given  to  secure  the  same,  held  not  usuri- 
ous. 

(Brown,  Ch.  J.,  and  Hallam,  J.,  dissent.) 

(Marsh  20,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Cass  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  of  an  alleged  usuri- 
ous loan  which  the  borrower  was  compelled 
to  pay  to  an  innocent  holder.     Reversed. 

The  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Constant  Larson  and  Gunder- 
son  &  Leach,  for  appellants: 

Services  necessarily  rendered  and  ex- 
penses reasonably  incurred  in  making  the 
loan,  provided  they  are  necessary  and  the 
amount  thereof  reasonable  and  rendered  in 
good  faith,  may  be  charged  to  the  borrower, 
and  such  charge  does  not  render  the  loan 
usurious  even  though  the  highest  legal  rate 

Headnotc  by  Holt,  J. 


of  interest  is  exacted  on  the  loan,  exclusive 
of  such  charges  and  expenses. 

Daley  v.  Minnesota  Loan  k  invest.  Co.  43 
Minn.  617,  45  N.  W.  1100;  Cox  v.  Massa- 
chusetts.  Mut.  L.  Ins.  Co.  113  111.  385; 
Goodwin  v.  ^ishop,  146  111.  421,  34  N.  E. 
47;  American  Mortg.  Co.  v.  Woodward,  83 
S.  C.  621,  66  S.  E.  739,  39  Cyc.  981. 

Mr.  Fred  W.  Smith,  for  respondent: 

The  burden  of  paying  the  tax  imposed 
under  the  1907  act  is  by  its  terms  spec'.fical- 
ly  impressed  upon  the  mortgagee;  and  when 
by  specific  agreement  in  advance  and  as 
part  of  the  contract  of  loan  he  insists  that 
it  shall  be  sustained  and  paid  by  the  mort- 
gagor, in  addition  to  the  highest  rate  al- 
lowed by  law,  a  condition  of  usury  is  plain- 
ly made  out. 

Mutual  Ben.  L.  Ins.  Co.  v.  Martin  Coun- 
ty, 104  Minn.  179,  116  N.  W.  672;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  Asses- 
sors, 44  La.  Ann.  760,  16  L.R.A.  66,  11 
So.  91;  Green  v.  Grant,  134  Mich.  462, 
98  N.  W.  583. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  is  by  a  borrower  against  the 
lenders  to  recover  the  amount  of  an  alleged 
usurious  loan,  which  the  borrower  was  com- 
pelled to  pay  to  an  innocent  holder  of  the 
debt  and  security.  To  pass  on  the  question 
presented  this  will  be  a  sufficient  statement 
of  the  facts:  In  December,  1909,  plaintiff 
borrowed  from  defendants  $360,  to  be  repaid 
within  five  years,  with  10  per  cent  interest. 


Note.    —    Usury:    requiring   mortgagor    was  an  amendment  of  earlier  statutes  im 


to  pay  mortgage  or  recording  tax. 

Cases  like  Union  Mortg.  Bkg.  k  T.  Co.  v. 
Hagood,  97  Fed.  360;  Kidder  v.  Vander- 
sloot,  114  111.  133;  Home  Ins.  Co.  v.  Dun- 
ham, 33  Hun,  415;  and  Sloane  v.  Lucas,  37 
Wash.  348,  79  Pac.  949,  where  the  agreement 
related  to  the  payment  of  taxes  upon  the 
entire  estate  in  the  real  property  as  such, 
are  not  within  the  scope  of  the  note. 

It  is  not  usurious  to  contract  for  or  to 
require  payment  by  the  mortgagor  of  a 
simple  recording  "fee"  in  addition  to  in- 
terest at  the  maximum  lawful  rate.  Gault 
V.  Thurmond,  39  Okla.  673,  136  Pac.  742; 
American  Mortg.  Co.  v.  Woodward,  83  S. 
C.  621,  65  S.  E.  739. 

As  stated  in  the  opinion  in  Lassman  v. 
Jacobson,  the  Itolding  of  that  case  that  the 
payment  by  the  mortgagor  of  a  recording 
"tax"  in  addition  to  the  maximum  rate  of 
interest  is  not  usurious,  is  sustained  by 
the  decision  of  the  special  term  of  tlie 
supreme  court  in  Moore  v.  Lindsay,  61  Misc. 
176,  114  N.  Y,  Supp.  684.  The  omission  of 
the  statute  involved  in  that  case  to  specify 
who  was  to  pay  the  tax  was  especially  sig- 
nificant not  only  for  the  reasons  mentioned 
in  the  quotation  in  the  opinion  in  the  Lass- 
UAix  Case,  but  also  t>ecause  the  statute 
61  L.R.A.(N.S.)  30 


posing  an  "annual  tax"  on  debts  secured  by 
mortgage  on  real  property,  which  expressly 
provided  that  any  agreement  by  which  the 
mortgagor  became  bound  to  pay  the  tax  or 
any  part  thereof  should  be  usurious  and 
void.  There  was  an  alternative  ground 
for  the  decision  in  the  Moore  Case,  namely, 
that  the  recording  tax  was  not  paid  or  de- 
ducted from  the  principal  sum  constituting 
the  loan,  in  pursuance  of  any  mutual  agree- 
ment between  the  parties,  but,  without  the 
knowledge  of  the  mortgagee,  was  deducted 
by  a  title  company  from  the  proceeds  of  a 
check  representing  the  full  amount  of  the 
loan  delivered  to  the  borrower,  and  indorsed 
by  him  to  the  title  company.  Both  the 
Lassman  Case  and  the  Moore  Case  rejected 
the  contention  based  on  that  provision  of 
the  act  imposing  the  tax,  by  which  the  pay- 
ment of  the  tax  relieves  the  lender  of  the 
obligation  to  pay  the  personal  property  tax 
to  which  the  debt  secured  by  tne  mortgage 
might  otherwise  be  subject. 

But  where  the  maximum  lawful  rate  of 
interest  is  charged,  an  agreement  by  the 
mortgagor  to  pay  a  "personal-property"  tax 
assessed  against  the  mortgagee  on  account 
of  the  debt  has  been  held  usurious.  Green 
V.  Grant,  134  Mich.  462,  96  N.  W.  583 
{ohiier),  followed  as  authority  in  Stack  y. 
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payable  semiannually.  To  secure  ihe  loan 
plaintiff  gave  mortgages  on  land  in  Bel- 
trami county,  and  agreed  to  pay,  and  did 
pay,  the  mortgage  registry  tax  of  $2.50  and 
the  recording  fee  of  like  amount.  After  the 
loan  was  made,  defendants  •.  assigned  the 
main  part  thereof  to  an  innocent  good-faith 
purchaser.  Thereafter  plaintiff  paid  the 
debt.  No  point  is  made  that  part  of  the 
debt  was  not  assigned,  but  was  paid  to  de- 
fendants direct.  The  court  below  held  the 
transaction  usurious,  and  gave  plaintiff 
judgment  for  the  full  amount  paid,  being 
the  entire  loan.  Defendants  appeal  from 
the  judgment. 

There  was  no  finding  that  in  the  agree- 
ment there  was  any  corrupt  intent  to  vio- 
late or  evade  the  usury  law  j  and  that,  per- ' 


haps,  is  unimportant,  since  there  was  no 
misunderstanding  or  mistake  concerning  the 
amount  to  be  paid.  The  parties  must  be 
held  to  know  that  the  stipulated  interest 
was  the  maximum  allowed  by  law,  and 
hence,  if  the  recording  fee  or  the  mortgage 
registry  tax  agreed  to  be  paid  by  plaintiff 
is  to  be  considered  as  something  received  by 
the  defendants  for  the  loan  of  the  money, 
the  contract  was  as  a  matter  of  law  tainted 
with  usury. 

The  test  of  a  usurious  contract  is:  Will 
its  performancee  result  in  producing  to  the 
lender  a  greater  return  for  the  use  of  the 
amount  loaned  than  is  allowed  by  law,  and 
was  that  result  intended?  Smith  v. 
Parsons,  55  Minn.  620,  57  N.  W.  311.  Ex- 
penses incident  to  making    the    loan    and 


Detour  Lumber  k  Cedar  Co.  151  Mich.  21, 
16  L.R.A.(N.S.)  616,  114  N.  W.  876,  14 
Ann.  Cas.  112;  Vandevelde  v.  Wilson, 
176  Mich.  185,  142  N.  W.  553. 

The  same  rule  was  applied  in  Meem  v. 
Dulaney,  88  Va.  674,  14  S.  E.  363,  where 
the  mortgagee,  upon  the  earnest  solicitation 
of  the  borrower,  withdrew  his  money  from 
an  investment  in  nontaxable  United  States 
bonds,  and  put  it  into  the  personal  bonds  of 
the  borrower,  bearing  interest  at  the  same 
rate,  upon  an  undertaking  in  a  separate 
agreement  by  the  latter  to  save  him  harm- 
less from  all  taxes  and  assessments  there- 
on. (Compare  quotation  from  Moore  v. 
Lindsay  in  Lassman  v.  Jacobson.) 

In  Green  v.  Grant,  supra,  the  court  said: 
''When  defendant  pays  a  tax,  as  in  this 
case,  on  account  of  complainants'  owner- 
ship of  the  mortgage  indebtedness,  he  is 
not  making  a  pa3rment  to  preserve  the  se- 
curity, but  he  is  paying  money  for  the  com- 
plainants' benefit.  .  .  .  The  payment  of 
the  tax  relieves  the  lender  from  an  obliga- 
tion which  clearly  rests  upon  him." 

In  Norris  v.  W.  C.  Belcher  Land  Mortg. 
Co.  98  Tex.  176,  82  S.  W.  500  (on  rehearing 
in  98  Tex.  183,  83  S.  W.  799),  the  court 
said  that  a  contract  which  binds  the  mort- 
gagor to  pay  the  taxes  which  the  law  im- 
poses on  the  lender  would  necessarily  be 
usurious  if  it  would,  with  the  interest  re- 
served, necessarily  make  the  charge  for  the 
use  of  the  money  exceed  the  maximum  rate. 

But  it  has  been  held  that  even  where  the 
agreement  was  to  pay  taxes  in  addition  to 
the  maximum  legal  rate,  the  question  of 
the  intent  to  take  usury  may  be  considered. 
In  Mortimer  v.  Pritchard,  Bail.  £q.  505, 
no  taxes  were  ever  assessed  and  no  usury 
actually  taken,  but  it  was  contended  that 
the  contract  was  void  because  it  provided 
that  the  mortgagor  should  pay  the  tax  in, 
addition  to  lawful  interest.  The  court  was 
of  the  opinion  that  the  contention  was  cor- 
rect, but  as  the  matter  was  not  free  from 
doubt  and  the  parties  had  taken  the  advice 
of  counsel  before  action,  its  decision  was 
that  there  had  been  no  intent  to  take  usury 
and  tiie  contract  would  not  be  void  by  rea- 
son of  the  mistake  of  law.  The  ground  of 
51  L.R.A.(N.S.) 


this  decision  is  somewhat  doubtful  in  view 
of  the  language  of  the  cases  cited  above. 

And  Union  Trust  Co.  v.  Radford,  176  Mich. 
50,  141  N.  W.  1091,  seems  to  be  an  au- 
thority contrary.  In  that  case  the  mortgage 
was  on  a  "committee  form"  containing  the 
clause  in  question.  It  was  contended  that 
there  was  no  intent  to  take  usury,  because, 
although  the  tax  rate  was  known  to  exceed 
the  difference  between  the  interest  charged 
and  the  maximum  rate  allowed  by  law, 
the  mortgagees  belieyed  and  still  contended 
that  these  particular  bonds  were  nontaxable. 
The  court  held  otherwise,  and  also  found 
the  contract  usurious;  since  "the  parties 
must  be  deemed  to  have  intended  the  result 
expressed  by  the  contract,"  where  it  is 
unambiguous  and  "its  legal  meaning  clear." 

But  in  Dubose  v.  Parker,  13  Ala.  779, 
where  a  general  tax  upon  loans  was  in- 
volved, the  court  arguing  that  there  was 
no  reason  why  the  return  upon  loans  should 
be  less  than  that  upon  other  debts,  held 
that  the  legislature  did  not  intend  the  tax 
to  be  taken  out  of  the  lender's  profit,  and 
that  a  contract  by  the  borrower  to  pay  the 
tax  was  permitted  by  the  revenue  measure. 
As  in  Moore  v.  Lindsay,  and  upon  much  the 
same  grounds  (see  quotation  in  Lassman 
V.  Jacobson),  the  court  went  further  and 
said  that  even  apart  from  the  implied  per- 
mission conferred  by  the  revenue  act,  the 
exaction  of  the  tax  in  addition  to  the 
maximum  lawful  interest  would  not  be 
usurious,  since  the  usury  law  aims  to  per- 
mit "as  profit  8  per  cent  per  annum,"  and 
by  the  contract  in  question,  "he  receives  no 
more."  This  language  has  been  effectively 
criticized  in  Green  v.  Grant,  supra. 

In  Banks  v.  McClellan,  24  Md.  62,  87 
Am.  Dec.  594,  the  single  statement  was 
made:  "We  consider  that  the  charges  for 
taxes  on  the  mortgage,  with  simple  interest 
on  each  item  from  the  time  it  was  paid, 
are  allowable,  Mr.  McClellan  having  agreed 
to  pay  them,  and  the  law  authorizing  such 
payments  without  incurring  usury,"  But 
no  light  is  given  as  to  what  authority  of 
law  the  court  found. 

In  First  Nat.  Bank  v.  Glenn,  10  Idaho, 
224,    109   Am.   St.  4lep.   204,   77   Pac.   623, 
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furnishing  the  lender  satisfactory  security 
for  its  repayment  can  in  no  sense  be  con- 
sidered compensation  for  the  use  of  the 
money  loaned.  Therefore  it  is  generally 
held  that  any  sum  paid  by  the  borrower 
towards  the  reasonable  and  legitimate  dis- 
bursements made  by  the  lender  in  investi- 
gating the  physical  and  legal  value  of  the 
security  offered,  and  also  in  placing  it  in 
lawful  form  to  protect  the  lender,  is  not 
to  be  considered  in  determining  whether  the 
contract  is  tainted  with  usury.  Daley  y. 
Minnesota  Loan  &  Invest.  Co.  43  Minn.  617, 
45  N.  W.  1100;  Smith  v.  Wolf,  55  Iowa, 
555,  8  N.  W.  429;  Goodwin  v.  Bishop,  145 
lU.  421,  34  N.  E.  47;  Webb,  Usury,  §  323, 
and  cases  therein  cited.  In  Stein  v.  Swen- 
sen,  46  Minn.  360,  24  Am.  St.  Rep.  234,  40 


N.  W.  65,  it  is  said:  "But,  as  usury  con- 
sists in  taking  or  contracting  for  a  greater 
rate  than  the  law  permits  for  forbearance  of 
money,  it  must  be  apparent  that,  if  the 
taking  or  contracting  be  for  something  else 
than  forbearance — than  for  the  use  of  the 
money, — it  is  not  usury."  This  would  ex- 
clude from  consideration  all  necessary  and 
reasonable  disbursements  incidental  to 
placing  the  security  agreed  to  be  given  in 
legal  shape. 

As  we  understand  the  record,  neither  the 
court  below  nor  the  counsel  for  plaintiff  be- 
lieved that  any  usury  taint  inhered  in  the 
borrower's  agreement  to  pay  $2.50  for  re- 
cording the  mortgages.  This  is  virtually 
conceded  to  be  an  expense,  incident  to  fur- 
nishing the  security,  which  the  lender  may 


where  the  mortgage  called  for  the  highest 
lawful  rate  of  interest,  and  also  for  the 
payment  by  the  mortgagor  of  all  taxes  on 
the  mortgage  and  the  debt  secured  thereby, 
the  statute  in  force  when  it  was  given  pro- 
vided that  any  contract  whereby  the  mort- 
gagor agreed  to  pay  taxes  on  the  money 
loaned  was  as  to  such  agreement  null  and 
void.  The  court  took  the  position  that  as 
the  particular  stipulation  m  question  was 
void,  the  contract  did  not  call  for  more 
than  lawful  interest,  and  was  not  usurious. 
In  this  case  no  taxes  were  ever  collected 
from  the  mortgagor,  and  there  was  no  in- 
tent to  contract  for  usury,  since  the  mort- 
gagee testified  that  he  did  not  know  the  tax 
stipulation  was  in  the  mortgage  until  long 
after  its  execution. 

In  Detroit  v.  Board  of  Assessors  (Detroit 
▼.  Rentz)  91  Mich.  78,  16  L.R.A.  59,  51  N. 
W.  787,  where  the  tax  was  imposed  not 
upon  the  debt  secured  by  the  mortgage,  but 
upon  the  mortgagee's  interest  or  estate  in 
the  realty,  the  court  said  that  there  was 
no  obstacle,  either  in  this  act  (citing  Ham- 
mond v.  Lovell,  136  Mass.  185)  or  in  the 
usury  law,  to  prevent  a  mortgagor  from 
agreeing  to  pay  all  taxes  assessed  against 
all  interests  in  the  realty,  since  this  "is  in 
the  nature  of  an  agreement  to  preserve  the 
estate  which  constitutes  the  security,  and 
is  no  more  unlawful  than  an  agreement  to 
keep  the  property  insured  with  a  similar 
purpose."'  In  Green  v.  Grant,  supra,  the 
court  distinguished  between  a  tax  upon  the 
mortgagee's  interest  in  the  real  property 
and  a  tox  upon  the  debt  as  personal  prop- 
erty. 

Even  when  it  is  held  or  assumed,  as  in 
cases  previously  cited,  that  a  reservation  of 
the  maximum  rate  of  interest  with  an  agree- 
ment on  the  part  of  the  mortgagor  to  pay 
taxes  on  the  debt  as  personal  property  is 
necessarily  usurious,  the  question  may 
arise  as  to  whether  an  agreement  to  pay 
such  taxes  is  usurious  per  se  when  the  rate 
of  interest  agreed  upon  is  less  than  the 
maximum  rate,  but  the  total  of  the  interest 
and  the  taxes  proves  to  be  in  excess  of  the 
maximum  interest  allowable. 

In  Green  v.  Grant,  supra,  the  court  WM 
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of  the  opinion  that  under  the  circumstances, 
it  could  not  be  presumed  the  mortgagees 
knew  that  the  aggregate  of  taxes  when 
added  to  the  interest  would  exceed  the  law- 
ful rate,  and  it  was  held  that  the  contract 
was  not  usurious.  The  court  enforced  the 
clause  for  payment  of  taxes  although  the 
effect  was  to  allow  a  greater  return  to  the 
lender  than  the  maximum  lawful  interest. 
Hooker,  Ch.  J.,  while  agreeing  with  the 
majority  that  the  agreement  was  not  usuri- 
ous, was  of  the  opinion  that  the  mortgagee 
should  only  be  allowed  for  taxes  to  an 
amount  which,  with  the  interest  reserved, 
would  not  exceed  the  legal  rate  of  interest. 
So,  in  the  similar  case,  Norris  v.  W.  C. 
Belcher  Land'Mortg.  Co.  98  Tex.  176,  82 
S.  W.  500  (rehearing  in  98  Tex.  183,  83 
S.  W.  799),  where  the  difference  between 
the  interest  reserved  and  the  maximum  law- 
ful rate  was  1  per  cent,  the  court  said  that 
it  could  not  be  laid  down  as  a  broad  proposi- 
tion that  the  mortgage  was  usurious;  but 
as  it  was  common  knowledge  that  the  tax 
rate  had  uniformly  been  more  than  1  per 
cent  (compare  Green  v.  Grant,  supra),  the 
finding  of  usury  by  the  trial  court  was 
justified.  But  it  was  also  held  that,  under 
the  pleadings,  evidence  should  have  been 
received  to  show  that,  through  a  mistake, 
the  writing  did  not  express  the  real  under- 
standing of  the  parties,  there  being  no  in- 
tention that  the  provision  as  to  payment  of 
taxes  should  apply  to  existing  personal- 
property  taxes  on  the  "bonds  and  coupons," 
but  to  "any  tax  or  assessment  that  might 
be  imposed  by  Texas  legislation  during 
the  life  of  the  mortgagor,  whereby  the 
mortgagee  would  be  taxed  on  the  landed 
security  only  to  the  value  of  his  equity 
therein."  The  latter  was  not,  however,  as 
in  Green  v.  Grant,  and  Detroit  v.  Board  of 
Assessors  (Detroit  v.  Rentz),  supra,  dis- 
tinguished in  kind  from  a  tax  on  the  debt 
as  personal  property;  but  the  court  was  of 
the  opinion  that  if  such  was  the  real  con- 
tract there  could  have  been  no  intent  to 
take  usury,  since  the  mortgagee  could  not 
know  that  such  a  tax,  if  imposed,  would 
exceed  1  per  cent,  C,  F»  L. 
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require  the  borrower  to  bear,  without  there- 
by being  held  to  have  increased  the  stipu- 
lated interest  or  profit  for  the  use  or  for- 
bearance of  the  money  loaned.  American 
Mortg.  Co.  T.  Woodward,  83  S.  C.  621,  65 
S.  E.  739,  considers  the  fee  for  recording 
the  mortgage  not  to  bear  on  the  question 
of  usury. 

It  is  difficult  to  see  why  the  $2.60  pistid  as 
mortgage  registry  tax  does  not  stand  on 
tlie  same  basis.  Defendants  had  the  perfect 
right  to  receive  legal  security  on  land  for 
the  repayment  of  the  loan.  They  could  ob- 
tain no  protecting,  enforceable  security  on 
land  unless  a  real  estate  mortgage  thereof 
is  duly  recorded;  and  it  cannot  be  recorded 
until  the  mortgage  registry  tax  is  first  paid. 
But  it  is  contended  that  by  the  payment  of 
the  mortgage  registry  tax  the  lender  is  re- 
lieved of  the  obligation  to  pay  personal 
property  tax  on  the  money  or  credit  repre- 
sented by  the  loab.  But  we  think  this  a 
mere  incident  flowing  out  of  the  payment  by 
the  borrower  of  a  necessary  expense  con- 
nected with  the  giving  of  a  real  estate  mort- 
gage, and  which  expense  has  not  by  law 
been  placed  upon  the  lender.  It  is  said  the 
security  belongs  to  the  mortgagee,  and  he 
should  pay  the  tax  thereon.  This  is  true; 
but  he  is  under  no  obligation  to  accept  it 
or  make  the  loan  until  he  receives  a  valid, 
enforceable  mortgage,  and  it  is  not  such 
until  the  tax  is  paid  and  it  js  recorded.  A 
recorded  security  is  not  thereafter  subject 
to  tax. 

We  think  the  right  of  plaintiff  to  prevail 
in  this  action  must  depend  entirely  upon 
finding  in  the  mortgage  registry  act  some 
provision  which  imposer  a  duty  or  obli- 
gation upon  the  mortgagee  to  pay  this  tax, 
or  which  forbids  the  lender  from  saddling 
this  necessary  expense  connected  with  real 
estate  security  upon  the  borrower,  for  as 
before  stated  there  is  no  finding  here  of  any 
corrupt  intent  to  violate  the  usury  statute. 
There  is  in  chapter  328,  I^ws  of  1907  (Gen. 
Stat.  1913,  §§  2301-2309),  no  command  to 
pay  the  registry  tax  or  record  the  mortgage, 
and,  of  course,  no  penalty  against  failure  to 
do  either.  The  mortgagee  is  under  no  legal 
obligation  to  pay  the  tax.  He  may,  if  he 
choose,  omit  to  record  the  mortgage.  The 
legislatiire  was  undoubtedly  intent  on  secur- 
ing revenue  from  this  source,  but  evidently 
assumed  that  there  was  sufidcient  induce- 
ment to  accomplish  the  desired  result  in  the 
provision  that  the  mortgage  could  not  be 
recorded,  legally  enforced,  or  used  as  evi- 
dence, unless  the  tax  was  paid  by  someone. 
Gen.  Stat.  1913,  §  2307.  We  may  assume 
that  the  legislature  was  aware  of  the  prac- 
tice of  money  lenders  to  place  the  expenses 
connected  with  a  secured  loan  upon  the 
borrower.  If,  therefore,  there  had  been  any 
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intention  to  shield  the  mortgager  from  the 
burden  of  the  registry  tax,  we  should  ex- 
pect to  find  apt  language  indicative  of  such 
intent  in  the  statute.  But  it  is  absolutely 
silent  upon  that  point.  So  it  is  in  regard 
to  the  payment  of  the  tax  on  executory  con- 
tracts for  the  sale  and  conveyance  of  land. 
This  tax  is  neither  a  charge  against  a  per- 
son, nor  against  the  security.  It  's  not  a 
tax  upon  the  debt,  but  it  becomes  such  upon 
the  real  estate  security  when  anyone  de- 
sires to  record  it  or  use  it  for  some  legal 
purpose.  Mutual  Ben.  L.  Ins.  Co.  v.  Martin 
County,  104  Minn.  179,  116  N.  W.  572. 
That  we  are  unable  to  spell  out  any  inten- 
tion from  the  mortgage  registry  tax  law  to 
place  the  legal  obligation  upon  either  party 
to  a  mortgage,  or  to  an  executory  contract 
for  the  sale  of  land,  to  pay  this  tax,  is  suf- 
ficiently indicated  in  Mason  v.  Fichner,  120 
Minn.  186,  139  N.  W.  485,  and  First  State 
Bank  v.  Hayden,  121  Minn.  45,  140  N.  W. 
132.  Someone  must  pay  the  tax,  and  unless 
that  is  done  there  is  no  usable,  Talid,  or 
enforceable  mortgage  or  contract.  We 
therefore  conclude  that  there  was  no  in- 
tention to  legislate  as  to  who  should  bear 
the  burden  of  the  mortgage  registry  tax,  a 
necessary  expense  connected  with  the  giv- 
ing of  valid  real  estate  security,  but  the 
parties  are  free  to  contract  with  reference 
thereto  without  thereby  affecting  the  ques- 
tion of  usury. 

These  cases  relied  on  by  the  plaintiff  de- 
pended upon  statutes  which  unequivocally 
imposed  the  duty  upon  the  lender  to  pay 
taxes  which  by  the  loan  contract  he  re- 
quired the  borrow^er  to  pay  in  addition  to 
the  highest  legal  interest.  Green  y.  Grant, 
134  Mich.  462,  96  N.  W.  583;  Vandervelde 
V.  Wilson,  176  Mich.  185,  142  N.  W.  553; 
Norris  v.  W.  C.  Belcher  Land  Mortg.  Co.  98 
Tex.  176,  82  S.  W.  600,  83  S.  W.  799;  and 
Meem  v.  Dulaney,  88  Va.  674,  14  S.  E.  363. 
For  that  reason  we  do  not  regard  them  of 
great  weight  as  precedents  under  the  read- 
ing of  our  registry  tax  law.  Dubose  v. 
Parker,  13  Ala.  779,  and  Banks  v.  McClel- 
lan,  24  Md.  62,  87  Am.  Dec.  594,  are  to  the 
contrary,  and  more  than  support  the  posi- 
tion we  have  taken.  The  court  in  the 
former  says:  "The  pr.yment  of  the  tax 
upon  the  loan  is  not  very  dissimilar  from 
the  payment  of  expenses  for  conveyances, 
which  are  usually  borne  by  the  borrower." 

A  case  very  similar  on  the  facts,  and 
under  a  statute  like  our  own  in  declaring 
real  estate  securities  subject  to  tax,  but 
omitting  to  specify  who  is  to  bear  the  bur- 
den, is  Moore  v.  Lindsay,  61  Misc.  176,  114 
N.  Y.  Supp.  684.  With  reference  to  the 
omission  alluded  to  the  court  says:  "These 
omissions  are  very  significant,  and  may 
properly    be    considered    in   construing  the 
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eDactmeut.  It  has  been  an  almost  im- 
memorial practice  for  a  mortgagor  to  bear 
all  the  expenses  incurred  in  searching  of 
the  title  to  premises  mortgaged  by  him,  in- 
cluding the  fee  for  recording  the  mortgage; 
and  it  has  been  held  that,  where  a  party 
loaning  money  to  another  is  put  to  trouble 
and  expense  in  procuring  it,  a  ciiarge  for 
such  trouble  and  expense  will  not  be  deemed 
an  act  of  usury."  And  referring  to  the  con- 
tention there  made,  as  here,  tliat  the  mort- 
gagee, by  exacting  payment  of  the  registry 
tax  from  the  mortgagor,  secures  exemption 
from  the  payment  of  the  tax  he  otherwise 
would  have  to  pay  on  the  money  loaned  or  on 
the  credit  arising  to  him  therefrom,  the  court 
proceeds:  "If  the  defendant's  contention 
be  sound,  a  nonresident  mortgagee  might 
with  impunity  exact  payment  of  the  record- 
ing tax  from  a  mortgagor,  since  in  his 
case,  it  may  be  assumed  that  no  ad- 
vantage could  come  to  him  by  virtue  of  the 
exemption  provided  for  in  the  act;  whereas 
a  resident  mortgagee  under  similar  circum- 
atances  would  ipso  facto  be  subject  to  the 
penalties  of  an  usurious  agreement.  We 
may  also  suppose  the  case  of  a  resident 
having  his  money  invested  in  nontaxable 
securities,  which  he  has  converted  into  cash 
for  the  purpose  of  making  the  mortgage 
loan.  Would  any  advantage  be  derived  by 
the  mortgagee  in  such  a  case  by  reason  of 
the  exemption  clause?  There  is  not  the 
slightest  evidence  that  the  plaintiff  would 
necessarily  obtain  any  advantage  by  reason 
of  the  exemption  above  referred  to.  A  mere 
possible,  incidental,  or  indirect  advantage 
that  he  might  derive  will  not  taint  the 
transaction." 

Our  usury  statute  is  drastic.  The  present 
ease  illustrates  this,  where  the  entire  ex- 
pense for  a  real  estate  loan  of  $350  for  five 
years  is  only  $5.  Nevertheless,  if  plain- 
tiff's agreement  to  pjiy  this  trifling  amount 
is  a  violation  of  the  law,  it  forfeits  the 
whole  loan.  Such  results  ought  not  to  flow 
from  a  statute  which  is  silent  or  doubtful 
as  to  whose  is  the  obligation  to  pay  the  tax 
in  question. 

The  judgment  is  reversed. 

Brown,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  views  of  the 
court  in  this  case,  and  therefore  dissent. 
Usury  is  the  taking  of  greater  compensation 
for  the  loan  of  money  than  that  allowed  by 
law,  namely,  interest  at  the  rate  of  10  per 
cent  per  annum.  If  a  greater  rate  be  in- 
tentionally taken,  the  law  pronounces  the 
transaction  usurious,  without  further  in- 
quiry into  the  motives  of  the  parties.  The 
corrupt  intent  sometimes  said  to  be  neces- 
sarv  to  a  violation  of  the  statute  arises  by 
implication  of  law  from  the  fact  that  an  ex- 
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cessive  rate  of  interest  is  intentionally  re- 
served by  the  contract.  No  evidence  of  a 
corrupt  bargain,  or  of  an  intention  to 
violate  the  statute,  need  be  produced.  The 
sole  question  is:  Does  the  contract  inten- 
tionally reserve  to  the  lender  excessive  com- 
pensation for  the  loan?  In  the  case  at  bar 
the  borrower  was  required  to  pay  for  the 
loan  the  highest  legal  rate  of  interest,  and 
in  addition  thereto  the  expense  of  recording 
the  mortgage  securing  the  loan  and  also  the 
mortgage  registry  tax.  In  my  opinion  this 
rendered  the  transaction  usurious,  at  least 
as  respects  the  payment  of  the  registry  tax. 
It  was  clearly  the  intention  of  the  legis- 
lature in  the  enactment  of  the  mortgage  tax 
statute,  that  the  tax  so  imposed  should  be 
paid  by  the  mortgagee,  and  by  requiring  as 
a  condition  of  the  loan  the  payment  thereof 
by  the  mortgagor  the  mortgagee  thereby  ex- 
acted greater  compensation  for  the  loan 
than  allowed  by  the  law,  and  the  contract 
was  usurious  and  void.  Green  v.  Grant,  134 
Mich.  462,  96  N.  W.  583;  Vandervelde  v. 
Wilson,  176  Mich.  185,  142  N.  W.  553;  Nor- 
ris  V.  W.  C.  Belcher  Land  Mortg.  Co.  98 
Tex.  176,  82  S.  W.  500,  83  S.  W.  799 ;  Meem 
V.  Dulaney,  88  Va.  674,  14  S.  E.  363,  39  Cyc. 
084. 

Hallam,  J.: 

I  concur  in  the  conclusion  of  the  Chief 
Justice. 
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MAYOR    &    ALDERMEN    OF    CITY    OF 

VICKSBURG,  Appt., 

▼. 

MARY  HOLMES  et  al. 
'(—  Miss.  — ,  63  So.  454.) 

Neglisrence  —  injury   throiigli  collapse 
of  building  *  liability  of  contractor. 

A  municipal  corporation  which  raises  a 
building  to  conform  to  the  grade  of  a  street 
is  not  liable  for  injury  to  a  stranger  by 
its  collapse  after  it  has  been  turned  over  to 
the  owner,  if  any  defects  which  might  have 
existed  in  the  work  were  plainly  visible  and 
there  was  no  concealment  of  a  dangerous 
condition  by  the  municipality. 

(December  8,  1913.) 

APPEAL  by  defendant  from  a  Judgment 
of    the    Chancery    Court    for    Warren 
County  overruling  a  demurrer  to  the  com- 

Note.  *As  to  liability  of  contractor  to 
third  person  for  defects  in  his  work  after 
its  completion  and  acceptance,  see  notes  to 
First  Presby.  Congregation  v.  Smith,  26 
L.R.A.  504,  and  Thornton  v.  Dow,  32  L.R.A. 
(N.S.)  968. 
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plaint  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Anderson,  VoUor,  &  Kelly  for 
appellant. 

Mr.  J.  B.  Dabney,  for  appellees: 

Defendant  is  liable  for  the  injuries  to 
plaintiffs. 

Huset  V.  J.  I.  Case  Threshing  Mach.  Co. 
61  L.R.A.  306,  57  C.  C.  A.  237,  120  Fed. 
865;  Schubert  v.  J.  R.  Clark  Co.  49  Minn. 
331,  15  L.R.A.  818,  32  Am.  St.  Rep.  559, 
61  N.  W.  1103;  Devlin  v.  Smith,  89  N.  Y. 
470,  42  Am.  Rep.  311;  Woodward  v.  Miller, 
119  6a.  618,  64  L.R.A.  932,  100  Am.  St. 
Rep.  188,  46  S.  E.  847;  Carson  v.  Godley, 
26  Pa.  Ill,  67  Am.  Dec.  404;  Lewis  v. 
Terry,  111  Cal.  39,  31  L.R.A.  220,  62  Am. 
St.  Rep.  146,  43  Pac.  398;  Ives  v.  Welden, 
114  Iowa,  476,  54  L.R.A.  854,  89  Am.  St. 
Rep.  379,  87  N.  W.  408,  10  Am.  Neg.  Rep. 
590. 

Messrs.  Hudson  Sb  McKay,  also  for  ap- 
pellees : 

The  city  is  liable  to  the  complainants  for 
their  personal  injuries  resulting  from  the 
collapse  of  the  church  building,  which  was 
raised  by  the  city  through  a  building  con- 
tractor. 

Wade  V.  Gray,  —  Miss.  — ^  43  L.R.A. 
(N.S.)  1046,  61  So.  168,  29  Cyc.  478;  Lewis 
V.  Terry,  111  Cal.  39,  31  L.R.A.  220,  52  Am. 
St.  Rep.  146,  43  Pac.  398;  Craft  v.  Parker, 
W.  ^  Co.  96  Mich.  245,  21  L,R.A.  139,  55 
N.  W.  812;  Schubert  v.  J.  R.  Clark  Co.  49 
Minn.  331,  15  L.R.A.  818,  32  Am.  St.  Rep. 
5o9,  51  N.  W.  li03;  Huset  v.  J.  I.  Case 
llireshing  Mach.  Co.  61  L.R.A.  303,  57  C. 
C.  A.  237,  120  Fed.  865;  Bragdon  v.  Perkins- 
Campbell  Co.  66  L.R.A.  924,  30  C.  C.  A. 
567,  58  U.  S.  App.  91,  87  Fed.  109,  5  Am. 
Neg.  Rep.  277;  Langridge  v.  Levy,  2  Mees. 
&  W.  519,  6  L.  J.  Exch.  N.  S.  137,  4  Mees. 
&  W.  337,  1  Horn  &  H.  325,  7  L.  J.  Exch. 
N.  S.  387;  Wellington  v.  Downer  Kerosene 
Oil  Co.  104  Mass.  67;  Pennsylvania  Steel 
Co.  V.  Elmore  k  H.  Contracting  Co.  175 
Fed.  176. 

Cook,  J.,  delivered  the  opinion  of  the 
court : 

In  changing  the  grade  of  certain  streets 
in  the  city  of  Vicksburg,  appellant  imder- 
took  to  raise  the  church  building  of  the 
King  David  Baptist  Church,  a  colored  or- 
ganization, to  the  new  grade,  and  employed 
a  contractor  to  do  the  necessary  work.  The 
bill  of  complaint  alleges  that  "on  account 
of  the  insufficient  number  and  size  of  the 
pillars  put  under  the  said  building,  and 
the  poor  material  used  therein,  and  the 
negligent  and  imperfect  workmanship,  the 
51  L.R.A.(N.S.) 


I  said  church  was  not  safe  for  the  purposes 
for  which  it  was  intended;  that,  in  addi- 
tion to  the  above,  the  said  pillars  were  set 
upon  the  surface  of  the  ground,  so  that  they 
were  likely  to  be  undermined  and  weakened 
by  water  flowing  under  said  church,  all  of 
which  should,  and  could,  by  the  exercise  of 
ordinary  care  and  diligence,  have  been 
known  to  said  defendants."  It  is  further 
alleged  that  after  the  building  had  been 
turned  over  to  its  owners,  and  "when  a 
funeral  was  being  held  from  said  church, 
the  floor  thereof  gave  way,  and  complain- 
ants, along  with  a  number  of  others,  were 
precipitated  to  the  ground,  some  12  or  15 
feet  below,  with  a  mass  of  broken  timbers, 
benches,  hot  stoves,  and  humanity,  and  were 
bruised  and  maimed,"  etc.  The  complain- 
ants were  strangers  to  the  contract  between 
the  city  and  the  King  David  Baptist 
Church,  and  when  the  collapse  of  the  build- 
ing occurred  they  were  attendants  at  the 
ftmeral  obsequies  of  one  deceased.  The  city 
demurred  to  the  bill  of  complaint,  which 
demurrer  was  overruled,  and  the  city  prose- 
cuted this  appeal. 

Appellant  docs  not  challenge  the  juris- 
diction of  the  court  to  try  this  cause.  We 
will  consider  only  one  of  the  grounds  of  the 
demurrer,  in^;.,  "(2)  that  under  the  facts 
stated  and  alleged  in  said  bill,  complainants 
are  not  entitled  to  the  relief  sought  for,  or 
any  relief."  "The  general  rule  is  that,  after 
the  contractor  has  turned  the  work  over, 
and  it  has  been  accepted  by  the  proprietor, 
the  contractor  incurs  no  further  liability 
to  third  parties  by  reason  of  the  condition 
of  the  work;  but  the  responsibility,  if  any, 
for  maintaining  or  using  it  in  its  defective 
condition,  is  shifted  to  the  proprietor." 
32  L.R.A.(N.S.)   969. 

Before  the  city  can  be  held  liable  to 
complainants,  it  must  be  shown  that  there 
was  some  element  of  deceit,  or  concealment 
of  the  dangerous  instrumentality.  It  is  not 
sufficient  to  allege  negligent  construction. 
It  must  also  be  alleged  that  there  was  a 
concealment  of  this  dangerous  condition 
when  the  building  was  turned  over  to  its 
owners  and  accepted  by  them.  We  think 
the  bill  of  complaint  may  reasonably  be 
construed  to  mean  that  the  negligent  con- 
struction and  poor  material  used  in  the 
building  was  obvious,  and  that  the  owner 
accepted  the  work  without  demur;  and,  if 
this  be  true,  it  follows  that  the  owner  knew 
of  the  defect  when  it  accepted  the  building. 
It  must  be  shown  that  the  owner  was  un- 
aware of  the  danger,  and  it  must  be  shown 
that  the  city,  or  its  agent,  concealed  the 
defective  material  and  workmanship.  For 
a  collation  of  the  authorities,  we  cite 
Thornton  v.  Dow,  32  L.R.A.iN.S.)  968,  and 
note,  60  Wash.  622,  111  Pac.  899;  O'Brien 
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V.  American  Bridge  Co.  110  Minn.  364, 
32  L.R.A.(N.S.)  980,  136  Am.  St.  Rep. 
603,  125  M.  W.  1012. 

The  demurrer  should  have  been  sustained. 

Reversed  and  remanded. 


MISSISSIPPI  SUPREME  COURT. 

A.  G.  RUSSELL,  Appt., 

V. 

PALATINE  INSURANCE  COMPANY, 

(—  Miss.  — ,  63  So.  644.) 

Principal  and  agent  *  authority  to  col- 
lect account  —  institution  of  criminal 
proceedings  *  liability. 

An  agent  to  settle  the  accounts  of  another 
agent  of  the  common  employer  has  no  im- 
plied  authority   to  institute  criminal   pro- 


ceedings against  him  for  embezzlement,  so 
as  to  render  the  employer  liable  for  ma- 
licious prosecution  because  of  his  act  in 
so  doing. 

(December  15,  1013.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Warren  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  alleged  malicious 
prosecution.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C.  Bryson,  Anderson,  Vollor 
&  Kelly  and  Hirsh,  Dent  &  Landau  for 
appellant: 

Klein  was  not  stating  merely  the  fact  of 
his  agency  or  relating  the  history  of  past 
transactions,  but  he  was  actually  engaged 
in  the  service  of  the  Palatine  Company  and 
his  statements  had  reference  to    the    im« 


Note,  *  Liability  of  principal  for  ma' 
lieiotis  prosecution,  false  arrest,  or 
false  imprisonment  hy  agent  author^ 
ized  to  collect  a  deht. 

Generally  as  to  liability  of  master  for 
malicious  prosecution  by  servant,  see  notes 
in  14  L.R.A.  791,  and  27  L.RA..  195. 

As  to  liability  of  municipality  for  ma- 
licious prosecution  by  its  officers,  see  note 
in  32  L.R.A.(N.S.)    36. 

So  far  as  an  exhaustive  search  is  con- 
cerned, this  note  as  indicated  in  its  title 
is  limited  to  cases  whore  the  agent  is  em- 
ployed to  procure  the  payipent  of  a  debt. 
A  few  cases  not  involving  the  collection  of 
a  debt  are  included,  where  the  transaction 
is  so  analogous  as  to  warrant  an  inclusion 
of  the  case.  The  rules  of  agency  apply  in 
this  class  of  cases  whether,  as  is  subse- 
quently shown,  the  agent  is  a  partner  or  an 
attorney  at  law;  and  the  question  of  lia- 
bility depends  upon  •  whether  or  not  the 
prosecution  or  arrest  was  within  the  scope 
of  the  agent's  authority  or  employment. 

The  general  rule  appears  to  be  in  accord 
with  Russell  y.  Palatine  Ins.  Co.  that  the 
authority  conferred  upon  an  agent  to  settle 
accounts  or  collect  a  debt  does  not  imply 
authority  to  cause  an  arrest,  so  as  to  render 
the  principal  liable  in  an  action  for  ma- 
licious prosecution  or  false  arrest  or  im- 
prisonment, in  the  absence  of  ratification 
or  adoption  of  the  agent's  act. 

Thus,  in  Thompson  v.  Bank  of  Nova 
Scotia,  32  N.  B.  335,  it  was  held  no  part 
of  the  ordinary  banking  business  for  an 
agent  to  lay  a  criminal  information  and  to 
have  a  warrant  issued,  for  one  of  the  bank's 
customers.  Consequently,  where  an  agent 
in  charge  of  a  branch  of  a  bank  criminally 
prosecuted  a  customer  who  had  failed  to 
pay  certain  notes,  the  court,  in  the  above 
case,  held  that  the  agent  acted  without  au- 
thority, and  that  the  bank  was  not  liable 
for  malicious  prosecution. 

So,  the  chief  secretary  and  treasurer  of 
a  corporation  having  control,  management 
51  L.R.A.(N.S.) 


of  the  receipts,  and  disbursements  of  cor- 
porate funds,  cannot  arrest  a  person  for 
embezzlement  in  the  name  of  the  state  so 
a§  to  render  the  company  liable  for  ma- 
licious prosecution.  Giilett  v.  Missouri  Val- 
ley R.  Co.  55  Mo.  315,  17  Am.  Rep.  653. 

Nor  has  an  agent  or  servant  intrusted  with 
the  custody  of  the  goods  or  money  of  a 
corporation  implied  authority  to  cause  the 
arrest  of  a  person  for  embezzlement,  so  as  to 
render  the  corporation  liable  for  malicious 
prosecution  or  false  imprisonment.  Carter 
V.  Howe  Mach.  Co.  51  Md.  290,  34  Am.  Rep. 
311. 

And  it  is  held  in  Russkll  y.  Palatine 
Ins.  Co.  that  an  agent  authorized  to  em- 
ploy all  appropriate  means  to  collect  a 
debt  is  not  authorized  to  prosecute  for  em- 
bezzlement. The  court  observing  that  it 
cannot  be  said  that  a  criminal  prosecution 
is  a  means  appropriate  to  the  collection  of 
debts. 

So,  an  agent  authorized  to  collect  money 
due  a  corporation,  and  even  to  bring  suits, 
is  not  thereby  authorized  to  charge  the 
corporation  with  his  own  malicious  acts  in 
setting  in  motion  the  criminal  procedure 
of  the  state,  from  the  legitimate  result  of 
which  the  corporation  could  derive  no  bene- 
fit. If  his  motive  was  to  obtain  for  the 
corporation  a  benefit  from  the  abuse  of 
the  process,  the  corporation  would  not 
thereby  be  charged,  even  if  the  prosecution 
was  in  the  line  of  his  duty,  as  he  under- 
stood it,  since  his  duty  or  authority  in 
fact  was  not  extended  by  his  understand- 
ing of  either.  Cleveland  Co-op.  Stove  Co.  v. 
Koch,  37  111.  App.  595. 

To  the  same  effect  is  Springfield  Engine 
&  Threshing  Co.  v.  Green,  25  111.  App.  106, 
an  action  for  malicious  prosecution,  where 
it  is  held  nut  to  be  within  the  express  or 
implied  authority  of  an  agent  employed  to 
collect  a  note  to  prosecute  the  maker  for 
forgery. 

It  does  not  appear  just  what  the  author- 
ity of  the  agent  was  in  Dally  v.  Young,  3 
111.  App.  39.    The  case,  however,  holds  that 
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mediate  buBiness  on  hand,  and  were,  there- 
fore a  part  of  the  res  gest<B  and  in  the 
nature  of  admissions  against  interest. 

1  Am.  &  Eng.  £nc.  Law,  2d  ed.  691; 
Eagle  Iron  Co.  v.  Baugh,  147  Ala.  613,  41 
So.  663;  Gazzam  v.  German  Union  F.  Ins. 
Co.  156  N.  C.  330,  71  S.  E.  434,  Ann.  Cas. 
1912C,  362. 

The  criminal  prosecution  was  a  mere 
means  to  an  end  and  that  end  was  the  col- 
lection of  what  Russell  &  Moore  owed  his 
company.  This  was  the  business  of  his 
company  and  whatever  he  did  in  reference 
thereto  was  and  is  imputable  to  it. 

Williams  v.  Planters*  Ins.  Co.  67  Miss. 
759,  34  Am.  Rep.  494,  60  Miss.  916;  King 
V.  Illinois  C.  R.  Co.  69  Miss.  246,  10  So.  42 ; 
Richberger  v.  American  Exp.  Co.  73  Miss. 


16J,  31  L.R.A.  390,  55  Am.  St.  Rep.  522, 
18  So.  922;  Rivers  v.  Yazoo  &  M.  R.  Co. 
90  Miss.  196,  9  L.R.A.(N.S.)  931,  43  So. 
471,  93  Miss.  557,  46  So.  705. 

The  several  acts  detailed  tend  to  estab- 
lish an  agency  in  Klein  sufficiently  compre- 
hensive to  bind  the  Palatine  for  commenc- 
ing the  criminal  prosecution. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  988,  989, 
1151;  Germania  L.  Ins.  Co.  v.  Bouldin,  100 
Miss.  660,  56  So.  009;  Fisher  v.  Westmore- 
land, 101  Miss.  180,  57  So.  563;  Lynch  v. 
Metropolitan  Elev.  R.  Co.  90  N.  Y.  77,  43 
Am.  Rep.  141;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
James,  73  Tex.  12,  15  Am.  St.  Rep.  743,  10 
S.  W.  744;  Ruth  v.  St.  Louis  Transit  Co. 
98  Mo.  App.  1,  71  S.  W.  1055;  Dwyer  v.  St. 
Louis  Transit  Co.  108  Mo.  App.  162,  83  S. 


the  general  agent  of  a  sewing-machine  com- 
pany is  not  liable  for  a  criminal  prosecu- 
tion commenced  by  a  subagent  without  his 
knowledge  or  consent,  the  charge  being  em- 
bezzlement of  funds  and  notes  belonging 
to  the  sewing-machine  company.  The  court 
applied  the  principle  that  where  an  agent 
institutes  a  malicious  prosecution  without 
the  instigation  or  direction  of  his  principal, 
the  latter  will  not  be  liable  unless  ne  adopts 
and  continues  the  same  with  knowledge  of 
all  the  circumstances. 

In  Murrey  v.  Kelso,  10  Wash.  47,  38  Pac. 
879,  it  is  held  that  an  agent  employed  to 
search  for  lost  property  and  to  take  all 
legal  steps  necessary  to  its  recovery  has 
no  authority  to  cause  the  arrest  of  a  per- 
son for  larceny  so  as  to  render  the  prin- 
cipal liable  for  malicious  prosecution. 

A  mortgagee's  agent  having  possession  of 
a  stock  of  salable  merchandise,  nis  principal 
duty  being  to  do  whatever  was  necessary  to 
convert  the  same  into  money,  was  held  in 
Laird  v.  Farwell,  60  Kan.  613,  57  Pac.  98, 
to  have  clearly  exceeded  his  authority  so 
as  not  to  render  his  principal  liable  for  his 
acts  in  causing;  the  arrest  of  a  person  on  the 
charge  of  perjury  in  making  an  attachment 
affidavit  in  an  action  wherein  some  of  the 
goods  were  seized  and  taken  from  the  pos- 
session of  such  agent. 

While  the  general  superintendent  of  a 
telegraph  company  has  authority  to  arrest 
a  person  for  obtaining,  by  false  pretenses, 
money  sent  for  transmission,  so  as  to  render 
the  company  liable  for  a  wrongful  arrest, 
a  mere  subordinate  employee,  has  no  such 
authority.  Consequently,  where  the  proof 
was  conflicting  as  to  whether  the  superin- 
tendent or  subordinate  caused  the  arrest, 
a  failure  to  submit  this  issue,  to  the  jury 
was  held  error  in  Western  U.  Teleg.  Co.  y. 
Thompson,  76  C.  C.  A.  334,  144  Fed.  678. 

It  is  held  in  Powell  v.  Champion  Fiber  Co. 
150  N.  C.  12,  63  S.  E.  159,  that  the  super- 
intendent of  a  corporation,  having  author- 
ity to  collect  debts,  has  no  implied  author- 
ity to  arrest  a  debtor's  wife  on  account  of 
the  debt,  so  as  to  render  the  corporation 
liable  for  such  unauthorized  or  unratified 
act. 
ol  L.ILA.(N.S.) 


If  an  agent  who  makes  the  affidavit  and 
bond  in  an  attachment  proceeding  acts 
maliciously  in  doing  it,  his  malice  will  not 
be  imputed  by  presumption  to  his  principal, 
though  his  bad  judgment  in  wrongfully 
suing  out  the  writ  will  be.  Wallace  v. 
Finberg,  46  Tex.  35;  McCullough  v.  Walton, 
11  Ala.  492. 

It  was  held  in  Thompson  v.  Bell,  11  Tex. 
Civ.  App.  1,  32  S.  W.  142,  that  in  the  ab- 
sence of  evidence  that  a  principal  either 
participated  in  the  malice  of  his  agent  in 
suing  out  an  attachment  for  a  debt,  or 
that  with  knowledge  of  his  malice,  acquired 
since  the  levy  of  the  attachment,  the  prin- 
cipal approved  or  ratified  it,  the  court  ia 
not  warranted  in  submitting  to  the  jury 
the  issue  of  the  principars  liability  for 
exemplary  damages. 

In  Dupre  v.  Childs,  52  App.  Div.  306,  65 
N.  Y.  Supp.  179,  affirmed  in  169  N.  Y.  685, 
62  N.  £.  1095,  however,  the  proprietors  of 
a  restaurant  were  held  responsible  for  the 
act  of  the  general  manager  in  procuring  the 
arrest  of  a  person  who,  before  being  served, 
had  left  the  restaurant  without  stopping 
at  the  cashier's  desk.  The  court,  in  answer 
to  the  contention  that  the  defendants  were 
not  liable  for  what  was  done  outside  of  the 
restaurant, — because  there  was  a  general  rule 
that  the  manager  should  not  go  out  of  the 
restaurant  until  he  had  been  relieved  by 
someone  else,  said:  ''He  was  there  as 
the  alter  ego  of  the  defendants,  and  to 
do  precisely  those  things  which  the  de- 
fendants might  have  done  and  would  do 
if  present;  and  if  in  the  performance  of 
those  duties  it  became  necessary  for 
him,  in  order  to  collect  a  bill,  to  step 
outside  the  restaurant  and  to  procure 
payment  from  the  person  who  had  not  paid 
his  bill  inside,  there  is  no  doubt  that  he 
might  not  only  properly  do  it,  but  was  ex- 
pected to  do  it.  The  rule  that  he  should 
not  leave  the  premises  was  made,  undoubt- 
edly, to  require  him  to  stay  in  charge  of 
the  restaurant  until  he  was  relieved,  but 
it  was  not  intended  nor  could  it  be  intended, 
to  restrain  him  from  doing  on  the  steps 
of  the  restaurant  just  what  he  might  do 
inside  by  way  of  collecting  a  bill." 
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W.  303;  Schmidt  v.  New  Orleans  R.  Co.  316 
La.  311,  7  L.R.A.(N.S.)  162,  40  So.  714; 
Evans  v.  Atlantic  Coast  Line  R.  Co.  105  Va. 
72,  63  S.  E.  3 ;  King  v.  Illinois  C.  R.  Co.  69 
Miss.  245,  10  So.  42;  Richberger  v.  Ameri- 
can Exp.  Co.  73  Miss.  101,  31  L.R.A.  390, 
65  Am.  St.  Rep.  522,  18  So.  922;  Rivers  v. 
Yazoo  &  M.  R.  Co.  00  Miss.  196,  9  L.R.A. 
■(N.S.)  931,  43  So.  471;  Western  Cottage 
Piano  &  Organ  Co.  v.  Anderson,  97  Tex. 
432,  79  S.  W.  516;  White  v.  Apsley  Rubber 
Co.  194  Mass.  97,  8  L.R.A.(N.S.)  484,  80 
N.  E.  600;  Livieratos  v.  Commonwealth 
Secur.  Co.  57  Wash.  376,  106  Pac.  1125. 

If  a  criminal  procedure  is  instituted  to 
collect  a  debt,  it  will  support  a  finding  that 
the  procedure  was  without  probable  cause. 

Lueck  y.  Heisler,  87  Wis.  644,  68  N.  W. 


1101;  Clark  v.  Folkers,  1  Neb.  (Unof.)  96, 
95  N.  W.  328;  Morgan  v.  Duffy,  94  Tenn.  686, 
30  S.  W.  735;  Sebastian  v.  Cheney,—  Tex. 
Civ.  App.  — ,  24  S.  W.  970;  Neufeld  v. 
Rodeminski,  144  111.  83,  32  N.  E.  913; 
White  V.  Apsley  Rubber  Co.  194  Mass.  97, 
8  L.R.A.(N.S.)  484,  80  N.  E.  500;  Mac- 
Donald  V.  Schroeder,  214  Pa.  411,  6  L.R.A. 
(N.S.)  701,  63  Atl.  1024,  6  Ann.  Cas.  506; 
White  V.  International  Textbook  Co.  144 
Iowa,  92,  121  K.  W.  1104;  Paddock  v. 
Watts,  116  Ind.  146,  9  Am.  St.  Rep.  832,  18 
N.  E.  618;  Motes  v.  Bates,  80  Ala.  382; 
Jones  V.  Jenkins,  3  Wash.  17,  27  Pac.  1022; 
Moneyweight  Scale  Co.  v.  McCormick,  109 
Md.  170,  72  Atl.  537;  Richter  v.  Koster,  45 
Ind.  440. 


So,  where  a  sewing-machine  agent,  having 
full  authority  to  represent  the  company, 
sell  machines,  and  collect  the  money,  pro- 
cured the  illegal  arrest  and  detention  of  a 
person  in  attempting  to  recover  a  machine 
conditionally  sold,  the  company  was  held 
liable  in  Wheeler  &  W.  Mfg.  Co.  v.  Boyce, 
36  Kan.  350,  59  Am.  Rep.  571,  13  Pac. 
009,  for  false  imprisonment,  the  agent's 
act,  although  wrongful,  being  within  the 
scope  of  his  employment.  The  arrest  was 
incidental  to  the  replevin  suit  brought  by 
the  agent,  and  was  made  to  compel  the  de- 
livery of  the  machine  under  a  statute  pro- 
viding for  the  commitment  of  a  person  who 
should  conceal  property  replevied. 

So,  an  express  agent  charged  with  the 
duty  of  receiving  goods  and  collecting 
charges  thereon  was  held  in  Cameron  v. 
Pacific  Exp.  Co.  48  Mo.  App.  99,  to  be  acting 
within  the  scope  of  his  implied  authority 
so  as  to  render  his  employer  liable  for 
malicious  prosecution,  where,  with  a  view 
of  recovering  the  property  or  the  charges 
thereon,  he  instituted  a  criminal  prosecu- 
tion against  a  person  who  had  taken 
a  C.  O.  D.  package  without  paying  the 
charges.  The  court  observed  that  If  the 
agent  had  caused  the  arrest  in  order  to 
punish  the  offender  for  the  commission  of  a 
crime,  instead  of  adopting  such  means  to 
recover  the  property  or  charges  thereon,  the 
company  would  not  have  been  liable;  for  in 
such  case  he  would  not  have  been  acting 
for  the  company,  but  for  the  state. 

In  Stalker  v.  Drake,  91  Kan.  142, 
136  Pac.  912,  a  money  lender  was  held 
liable  for  malicious  oppression,  acting 
through  his  agent,  in  seeking  to  enforce 
usurious  and  unlawful  claims  against  plain- 
tiff, who  had  borrowed  a  sum  of  money. 

It  was  held  in  White  v.  International 
Textbook  Co.  150  Iowa,  27,  129  N.  W.  338, 
an  action  against  a  corporation  and  its 
agent  for  malicious  prosecution,  that  a  ver- 
dict in  favor  of  one  and  against  the  other 
was  inconsistent  and  therefore  erroneous, 
since  the  corporation  could  not  have  been 
found  to  have  been  actuated  by  malice  un- 
less the  agent  also  was  actuated  by  the 
same  bad  motive.  It  is  only  by  imputing 
51  L.R.A.(N.S.) 


the  malice  of  the  agent  to  the  principal 
that  a  corporation  may  be  held  amenable 
to  a  suit  for  malicious  prosecution.  If  the 
agent  was  not  malicious  in  what  he  did, 
there  was  no  malice  to  impute  to  the  com- 
pany. On  the  other  hand,  if  the  company 
is  chargeable  with  malice  the  agent  must 
have  entertained  an  evil  motive  in  doing 
what  he  did.  Manifestly,  the  verdict  in 
finding  for  one  defendant  and  against  the 
other  was  fundamentally  contradictory,  and 
was  necessarily  erroneous  as  to  one  or  the 
other.  (In  this  connection,  see 'notes  in  54 
L.R.A.  649;  9  L.R.A.(N.S.)  880,  and  30 
L.R.A.(N.S.)  404,  as  to  verdict  or  judg- 
ment in  favor  of  servant  as  a  bar  to  an  ac- 
tion against  master.) 

Partner  as  agent. 

Generally  as  to  liability  of  partner  for 
malicious  prosecution,  false  arrest,  or  false 
imprisonment  by  copartner,  see  note  to 
Bernheimer  v.  Becker,  3  L.R.A.(N.S.)   221. 

The  liability  of  a  partnership  for  the  wil- 
ful and  malicious  torts  of  an  individual 
member  is  discussed  in  note  to  Page  v.  Citi- 
zens' Bkg.  Co.  51  L.R.A.  463. 

As  a  general  rule  a  partner  is  not  liable 
for  malicious  prosecution  instituted  by  his 
copartner,  unless  committed  in  the  course 
of,  and  for  the  purpose  of  transacting,  the 
partnership  business. 

Thus,  a  partner  is  not  liable  for  the 
malicious  arrest  and  imprisonment  of  a 
debtor  of  the  firm  by  his  copartner  where 
it  was  done  without  his  knowledge,  consent, 
or  participation,  and  the  act  was  of  no 
benefit  to  him  or  the  firm.  Rosenkrans  v. 
Barker,  115  111.  331,  56  Am.  Rep.  169,  3 
N.  E.  93.  The  court  in  the  above  case  ob- 
served that  if  the  partner,  after  knowledge 
of  the  arrest,  approved  of  what  had  been 
done,  he  would  only  be  liable  for  the  real  in- 
jury sustained,  and  not  for  vindictive  dam- 
ages. Citing  Grund  v.  Van  Vleck,  69  111. 
478. 

A  partner  is  not  liable  for  the  malicious 
suing  out  of  an  attachment  for  debt  by 
his  copartner,  where  he  did  not  advise  or 
actively   co-operate  in   procuring  the  writ, 
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The  act  of  Klein  was  the  act  of  his  com- 
pany, and  both  are  responsible. 

Money  weight  Scale  Co.  v.  McCormick,  109 
Md.  170,  72  Atl.  537;  Hazzard  v.  Flury,  120 
N.  Y.  223,  24  N.  E.  194. 

Messrs.  Mcljanrin,  Armistead,  A 
Brien,  for  appellee: 

A  special  agent,  authorized  to  establish 
agencies  and  to  see  after  their  proper  re- 
mittance of  premiums  has  not  the  power 
to  indict  the  local  agent  for  which  his 
principal  would  become  responsible. 

Fisher  v.  Westmoreland,  101  Miss.  180, 
67  So.  663;  Mangum  y.  Ball,  43  Miss.  288, 
6  Am.  Rep.  488. 


A  mere  authority  of  Klein  to  collect  tbis 
money  from  Russell  &  Moore  did  not  make 
him  a  vice  principal  of  the  Palatine  Insur- 
ance Company  in  any  sense. 

Fox  T.  Fisk,  6  How.  (Miss.)  328;  Buah 
V.  Southern  Brewing  Co.  69  Miss.  200,  13 
So.  856. 

A  special  agent,  such  as  Klein  was  in  this 
case,  ''is  one  who  is  appointed  for  a  par- 
ticular purpose  and  under  a  limited  au- 
thority." 

Planters'  Bank  v.  Cameron,  3  Smedes  ft 
M.  609 ;  Malone  v.  Robinson,  —  Miss.  — ,  12 
So.  709;  Fox  v.  Fisk,  supra;  Thompson  v. 
Beacon  Valley  Rubber  Co.  56  Conn.  493,  16 


ratify,  or  derive  any  benefit  from  it.    Swen- 
son  V.  Erickson,  90  lU.  App.  358. 

Attorney. 

Where  a  claim  is  sent  to  an  attorney 
with  no  specific  instruction  as  to  its  collec- 
tion, it  is  not  within  the  scope  of  the  at- 
torney's duty  in,  making  collection  to  arrest 
the  debtor,  so  as  to  render  the  client  liable 
for  malicious  prosecution,  unless  the  client 
advised,  consented  to,  or  ratified  the  act. 
Moore  v.  Cohen,  128  N.  C.  345,  38  S.  E. 
919;  West  v.  A.  F.  Messick  Grocery  to.  138 
N.  C.  166,  50  S.  E.  506. 

The  rule  is  laid  down  in  Burnap  v.  Albert, 
Taney,  244,  Fed.  Cas.  No.  2,170,  that  if  a 
debtor  is  maliciously  prosecuted  and  im- 
prisoned by  an  attorney  without  probable 
cause,  a  client  is  not  responsible  unless  he 
directed  the  attorney's  act.  But  if  the 
client  afterwards  refuses  to  stay  the  pro- 
ceedings or  discharge  the  party  from  im- 
prisonment, from  the  desire  to  obtain  there- 
by, unjustly,  any  pecuniary  advantage  to 
himself,  and  knows  or  believes  at  the  time 
of  his  refusal  that  such  proceeding  and  im- 
prisonment have  been  procured  maliciously 
and  without  any  probable  cause,  he  is 
liable.  If,  however,  m  refusing  to  interfere, 
he  is  actuated  by  honest  motives  is  seek- 
ing and  deserving  by  legal  means  to  recover 
money  which  he  believes  due  him,  and  is 
guided  in  his  course  by  advice  of  counsel 
whom  he  believes  trustworthy,  he  will  not 
be  liable. 

The  mere  fact  that  one  is  acting  as  the 
agent  of  another  in  collecting  a  debt  will 
not  make  the  latter  liable  for  his  act  in 
maliciously  suing  out  an  attachment.  Con- 
sequently, where  a  firm  sent  a  claim  for 
collection  to  an  attorney,  who  maliciously 
sued  out  an  attachment,  the  members  of 
the  firm  were  held  not  liable  in  Oberne  v. 
O'Donnell,  35  111.  App.  180,  where  they  in 
no  manner  aided,  abetted,  advised,  or  con- 
sented to,  or  adopted  or  ratified,  such  acts. 

Where  an  attorney  at  law  is  instructed 
to  collect  a  note  by  suit  it  is  within  the 
scope  of  his  authority  to  sue  out  an  attach- 
ment, and  his  client  is  liable  if  the  attach- 
ment is  wrongfully  sued  out;  but  the  client 
is  not  responsible  in  any  greater  deeree  if 
the  attorney  was  influenced  by  malicious 
motives.  Kirksey  v.  Jones,  7  Ala.  622. 
51  L.R.A.(N.S.) 


If  an  attorney  and  client,  acting  in  con- 
cert, procure  an  unauthorized  order  of 
attachment,  operating  injuriously  upon  a 
debtor's  rights,  both  are  liable;  but  if  a 
client  proceeds  under  tfafe  advice  of  his 
counsel,  which  he  confides  in  and  honestly 
believes  to  be  correct,  being  ignorant,  as  it 
may  be  presumed  of  the  law  and  of  the 
forms  of  judicial  proceedings,  the  implica- 
tion of  malice,  arising  merely  from  the 
want  of  probable  cause  or  cniaaa  ignorantia, 
which  would  justify  a  finding  against -him, 
may  be  repelled.  Wood  v.  Weir,  5  B.  Mon. 
544. 

So,  both  client  and  attorney  are  liable 
for  false  imprisonment,  where  an  attorney, 
at  the  request  of  his  client,  causes  a  debtor 
to  be  imprisoned  on  an  illegal  execution. 
Barker  v.  Braham,  3  Wils.  368,  2  W.  Bl. 
866;  Sleight  v.  Leavenworth,  6  Duer,  122. 

So,  where  a  debtor  was  arrested  upon  a 
ca.  sa.  issued  upon  a  discharged  judgment  at 
a  client's  special  instance  and  request, 
both  client  and  attorney  who  issued  the  exe- 
cution were  held  liable  for  false  imprison- 
ment, regardless  of  whether  or  not  they  were 
notified  of  the  discharge.  Deyo  v.  Van  Val- 
kenburgh,  5  Hill,  242. 

So,  clients  are  held  liable  in  Guilleaume 
V.  Rowe,  94  N.  Y.  268,  46  Am.  Rep.  141, 
aflarming  63  How.  Pr.  175,  for  the  arrest  of 
a  debtor  upon  an  unauthorized  execution, 
although  they  did  not  direct  the  issuing  of 
the  execution  or  the  arrest.  The  court  said 
the  retainer  of  the  attorney  was  by  these 
defendants,  the  issuing  of  the  execution 
was  within  the  scope  of  his  implied  au- 
thority, and  the  arrest  of  the  judgment 
debtor  was  for  the  purpose  of  compel- 
ling payment.  This  was  enough  to  make 
them  liable.  There  was,  however,  evi- 
dence tending  to  show  actual  knowledge  on 
the  part  of  the  defendants,  and,  at  any 
rate,  acquiescence  by  them  in  the  course 
adopted  by  their  attorney. 

In  Anderson  v.  Canaday,  37  Okla.  171, 
—  L.R.A.(N.S.)  — ,  131  Pac.  697,  where  a 
creditor,  tlirough  his  attorney,  garnished  a 
debtor's  exempt  wages,  the  court  stated 
that  where  an  attorney  is  himself  actuated 
by  malicious  motives  in  bringing  an  action 
or  proceeding  for  his  client,  he  is  liable  for 
damages  for  bringing  such  action  or  pro- 
ceeding equally  with  his  client.      J.  D.  C. 
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AtL  654;  BuBh  v.  Southern  Brewing  Co. 
supra. 

Plaintiffs  are  required  to  prove  want  of 
probable  cause  in  order  to  maintain  their 
action. 

McNulty  V.  Walker,  64  Miss.  198,  1  So. 
65;  Planters'  Ins.  Co.  v.  Williams,  60  Miss. 
916;  Brown  v.  Mason,  40  Vt.  157;  26  Cyc. 
40,  86;  Ray  v.  Patrick,  1  Miss.  Dec.  162; 
Threefoot  v.  Nuckols,  68  Miss.  116,  8  So. 
335;  Green  wade  t.  Mills,  31  Miss.  464; 
Whitfield  T.  Westbrook,  40  Miss.  311. 

Want  of  probable  cause  and  malice  must 
conjoin  before  a  suit  for  malicious  prose- 
cution can  proceed. 

Greenwade  v.  Mills,  31  Miss.  464;  Whit- 
field V.  Westbrook,  40  Miss.  311;  Ray  v. 
Patrick,  1  Miss.  Dec.  162;  Tlireefoot  v. 
Nuckols,  68  Miss.  125,  8  So.  335. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  filed  this  suit  against  the 
Palatine  Insurance  Company,  appellee,  and 
W.  B.  Kleiny  the  special  agent  of  said  com- 
pany, for  malicious  prosecution  At  the 
close  of  the  evidence  the  court  instructed 
the  jury  to  find  a  verdict  for  each  of  the 
defendants.  This  appeal  is  from  the  judg- 
ment in  favor  of  the  Palatine  Insurance 
Company;  no  appeal  having  been  instituted 
from  the  judgment  for  Klein. 

Many  interesting  questions  are  presented 
by  the  able  and  exhaustive  briefs  filed  by 
counsel  for  both  sides  of  this  controversy, 
but  we  deem  it  only  necessary  to  discuss  the 
point  which  is  necessarily  determinative  of 
this  appeal. 

Appellant  was  the  local  agent  for  the  in- 
surance company  and  fell  behind  in  the  pay- 
ments of  his  accounts  due  to  the  company 
for  premiums  on  policies  issued  by  him, 
which  premiums  he  had  collected  from  the 
policy  holders  or  he  owed  to  the  insurance 
company  by  his  contract  with  it. 

W.  B.  Klein  was  the  special  agent  of  the 
insurance  company,  and  as  such  he  was 
authorized  to  suspend,  check  up,  and  settle 
with  the  local  agents  of  the  company.  The 
scope  of  his  agency  is  assumed  for  the  pur- 
pose of  this  appeal,  for  as  a  matter  of  fact, 
it  is  not  altogether  clear  from  the  record 
what  authority  Klein  actually  had  to  act 
for  the  insurance  company.  His  authority 
is  largely  established  by  proof  of  his  dec- 
larations and  acts,  but  we  will  consider  him 
as  the  authorized  agent  of  appellee  for  the 
purposes  mentioned. 

"From  the  natural  improbability  that  one 
should  voluntarily,  without  authority,  as- 
siune  to  act  for  another,  settling  his  obli- 
gations for  a  considerable  period  of  time, 
and  from  the  fact  that  such  conduct  would 
naturally  come  to  be  known  by  the  assumed 
61  L.R.A.(N.S.) 


principal,  the  fact  of  agency  may  be  pre- 
sumed." Neibles  v.  Minneapolis  &  St.  L. 
R.  Co.  37  Minn.  151,  33  N.  W.  332. 

Klein  checked  the  books  of  appellant, 
and  the  amount  due  the  company  was  ascer- 
tained and  agreed  upon.  Various  efforts 
were  made  to  collect  the  balance,  and  vari- 
ous expedients  were  suggested  by  appellant 
and  by  Klein  whereby  this  end  could  be 
reached,  none  of  which  'Spanned  out"  any- 
thing. The  effort  to  collect  and  the  confer- 
ences between  Klein  and  appellant  seemed 
to  have  ended  some  time  near  the  1st  of 
March,  1911. 

The  grand  jury  at  the  April  tdrm,  1911, 
indicted  appellant  for  embezzlement  of  the 
company's  lunds;  this  indictment  having 
been  returned  solely  on  the  evidence  of 
Klein,  who  appeared  before  the  ^and  jury 
voluntarily,  never  having  been  subpoenaed 
as  a  witness.  The  jury  at  the  trial  of  this 
indictment  acquitted  appellant,  and  it  is 
upon  this  prosecution  this  suit  is  based. 

There  is  nothing  in  the  record  to  sug- 
gest that  the  insurance  company  was  ad- 
vised of  this  indictment,  or  that  they  rati- 
fied the  action  of  Klein  in  bringing  about 
the  prosecution;  but  it  is  earnestly  insisted 
that  Klein  acted  within  the  scope  of  his  au- 
thority when  he  volunteered  as  a  witness 
against  appellant. 

This  court  in  Fisher  v.  Westmoreland, 
101  Miss.  180,  57  So.  563,  cited  with  ap- 
proval Daniel  v.  Atlantic  Coast  Line  R.  Co. 
136  N.  C.  517,  67  L.R.A.  455,  48  S.  E.  816, 
1  Ann.  Cas.  718.  In  that  caso  the  supreme 
court  of  North  Carolina  held:  "The  ap- 
pointment of  one  as  cashier  at  a  railway 
station,  with  power  to  collect  money,  give 
receipts,  sell  tickets,  take  care  of  the  money 
received,  and  forward  it  to  the  treasurer  of 
the  company,  does  not  empower  him  to  ar- 
rest persons  whom  he  suspects  of  having 
stolen  money  which  has  come  into  his  pos- 
session, so  as  to  render  the  railroad  com- 
pany liable  in  case  he  causes  the  arrest  of 
an  innocent  person."  Judge  Walker,  speak- 
ing for  the  court,  said:  ''The  circumstances 
under  which  they  pursued  this  man,  with- 
out the  warrant  of  the  law,  even  to  his  bed- 
chamber and  at  the  silent  hour  of  midnight, 
arousing  him  from  his  peaceful  slumbers, 
invading  the  sancity  and  privacy  of  his 
room,  which  the  law  surrounded  with  its 
protection  as  much  so  as  if  it  had  been  his 
home  or  his  castle, — subjecting  him  to  such 
indignities  as  no  self-respecting  man  could 
submit  to,  even  under  compulsion,  without 
feeling  that  he  had  been  humiliated  if  not 
degraded  by  them,  marching  him  through 
the  office  of  the  hotel  and  down  a  public 
street  where  any  and  all  might  see  the 
infamy  and  disgrace  which  they  had  fas- 
tened upon  him, — all  these  things  and  more 
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they  did  which  made  their  oiTense  againsl 
him,  if  the  evidence  he  true,  a  very  serious 
one,  and  to  him  they  and  all  who  partici- 
pated in  causing  his  arrest  are  responsible 
before  the  law,  and  they  must  reckon  with 
him  if  he  sees  fit  to  call  them  to  account. 
But  we  must  not  allow  any  feeling  of  in- 
dignation at  the  grievous  wrong  inflicted 
upon  the  plaintiff  (which  cannot  be  too 
severely  condemned,  if,  as  we  must  assume, 
he  is  an  innocent  man)  to  withdraw  our 
attention  from  those  principles  of  that  same 
law  by  which  the  defendant's  rights  are 
guarded." 

It  will  be  seen  from  this  graphic  descrip- 
tion that  plaintiff  in  that  case  was  most 
outrageously  treated  and  gratuitously  hu- 
miliated by  the  agent  of  the  railroad  com- 
pany. The  court  then  states  the  plaintiff's 
contention  and  the  court's  response  there- 
to as  follows:  'The  plaintiff's  sole  conten- 
tion is  that  what  Atkinson  did  at  Green- 
ville, and  Meacham  at  Kinston,  was  within 
the  line  of  their  duty  and  the  scope  of  their 
employment,  and  therefore  they  had  implied 
authority  from  the  defendant  to  do  what 
they  did,  upon  the  theory,  we  suppose,  that 
every  authority  carries  with  it,  or  includes 
in  it,  as  an  incident,  all  the  powers  which 
are  necessary,  proper,  or  usual  as  means  to 
effectuate  the  purposes  for  which  it  was 
conferred,  and  that  consequently  when  an 
agency  is  created  for  a  specified  purpose,  or 
in  order  to  transact  particular  business, 
the  agent's  authority, .  by  implication,  em- 
braces the  appropriate  means  and  power  to 
accomplish  the  desired  end.  He  has  not 
only  the  authority  which  is  expressly  given 
but  such  as  is  necessarily  implied  from  the 
nature  of  the  employment.  Story,  Agency, 
0th  ed.  H  97.  This  is  the  general  rule,  and 
the  doctrine  of  respondeat  superior  is  a 
familiar  one.  But  in  our  opinion  it  has 
no  application  to  the  facts  of  this  case.  If 
we  should  hold  that  it  is  so  broad  in  its 
scope  as  to  include  a  case  like  this  one,  it 
would  lead  to  most  dangerous  consequences. 
For  us  to  say  that  an  agent  can  by  his  acts 
subject  his  principal  to  liability  in  dam- 
ages to  anyone  injured  by  his  said  acts, 
done  when  he  was  not  about  Lis  master's 
business,  and  had  no  express  or  implied  au- 
thority to  do  them,  but  was  merely  seeking 
to  avenge  a  supposed  wrong  already  com- 
mitted or  to  vindicate  public  justice,  would 
be  carrying  the  doctrine  of  respondeat  su- 
perior far  beyond  its  acknowledged  limits. 
A  servant  intrusted  with  his  master's  goods 
may  do  what  is  necessary  to  preserve  and 
protect  them,  because  his  authority  to  do 
so  is  clearly  implied  by  the  nature  of  the 
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service;  but  when  the  property  has  been 
taken  from  his  custody  or  stolen,  and  the 
crime  has  already  been  committed,  it  cannot 
be  said  that  a  criminal  prosecution  is 
necessary  for  its  preservation  or  protection. 
This  may  lead  to  the  punishment  of  the 
thief  or  the  trespasser,  but  it  certainly  will 
not  restore  the  property  or  tend  in  any  de- 
gree to  preserve  or  protect  it.  It  is  an  act 
clearly  without  the  scope  of  the  agency,  and 
cannot  possibly  be  brought  within  the  limits 
of   the  implied  authority    of    the    agent." 

In  the  case  of  Markley  v.  Snow,  207  Pa. 
447,  64  L.R.A.  6S5,  56  Atl.  990,  also  cited 
in  Fisher  v.  Westmoreland,  supra,  it  is  held 
that  "Employees  of  a  mining  partnership, 
who  are  charged  with  the  care  and  manage- 
ment of  its  property,  do  not  act  within  the 
scope  of  their  employment  in  causing,  long 
after  the  commission  of  the  crime,  the  ar- 
rest, for  the  purpose  of  vindicating  the  law, 
of  one  who  is  suspected  of  having  set  tire  to 
a  building  belonging  to  the  partnership,  so 
as  to  render  the  partnership  liable  for  ma- 
licfious  prosecution  in  case  the  arrest  proves 
to  have  been  without  justification." 

An  express  company  is  not  liable  for  the 
wrongful  acts  of  its  agent  at  its  office  in  a 
city,  in  charge  of  its  business  there,  in 
causing  the  arrest  of  one  for  larceny  from 
the  office,  unless  it  authorized  or  ratified 
the  act.  Minter  v.  Southern  Exp.  Co.  153 
N.  C.  607,  60  S.  E.  497. 

Mr.  Klein  was  employed  by  the  insur- 
ance company  to  collect  its  claim  against 
appellant,  and  he  was  authorized  to  em- 
ploy all  appropriate  means  to  accomplish 
this  end;  and  while  the  agent  is  employing 
appropriate  means  to  carry  out  his  mas- 
ter's business,  the  master  is  responsible  for 
his  acts.  Certainly  it  cannot  be  said  that 
a  criminal  prosecution  is  a  means  ap- 
propriate to  the  collection  of  debts.  In 
Dally  V.  Young,  3  111.  App.  39,  it  is  said: 
"Where  an  agent  institutes  a  malicious 
prosecution  of  his  own  head,  and  without 
the  instigation  or  direction  of  his  principal, 
the  latter  will  not  be  liable  for  the  same, 
unless  he  adopts  and  continues  the  same 
with  knowledge  of  all  the  circumstances." 

Should  we  hold  that  appellee  was  respon- 
sible for  the  acts  of  Klein,  it  would  be  to 
hold,  when  an  authority  to  collect  a  debt  is 
shown,  the  law  will  imply  the  authority  to 
institute  criminal  proceedings  against  the 
debtor  in  case  the  debtor  fails  or  refuses  to 
pay.  We  do  not  believe  that  this  is  sound 
in  reason  or  in  law. 

Affirmed. 

Petition  for  suggestion  of  error  denied. 
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PETER  ANDERSON,  PlfT.  in  Err., 

V. 

UNITED  REALTY  COMPANY  et  al. 

(70  Ohio  St.  23,  86  N.  E.  644.) 

Removal  of  cause  *  withdrawal  of 
bond  *  dismissal  as  to  petitioner  * 
effect. 

1.  Upon  the  filing  in  a  state  court  of  the 
requisite  petition  and  bond  for  the  removal 
of  the  suit  to  a  Federal  court,  the  state 
court  is  devested  of  jurisdiction;  but  a 
party  who  procures  the  withdrawal  of  the 
petition  and  bond  by  the  party  who  filed 
it,  before  any  action  in  the  Federal  court, 
and  then  dismisses  his  action  in  the  state 
court  as  to  the  party  who  filed  the  petition 
for  removal,  ana  by  agreement  with  the  re- 
maining parties  prosecutes  the  suit  in  the 
state  court,  cannot  be  heard,  after  judg- 
ment against  him,  to  assert  that  the  juris- 
diction of  the  state  court  had  not  been  re- 
stored. 

Will  *  death  without  lineal  descend- 
ants *  estate  created. 

2.  Where  in  a  will  there  is  a  devise  to  a 
son,  and,  if  he  dies  without  lineal  descend- 
ants living  at  the  time  of  his  decease,  then 
over,  these  words  are  not,  by  themselves, 
without  assistance  from  other  parts  of  the 
will,  sufficient  to  create  an  estate  by  im- 
plication in  the  lineal  descendants,  but  the 
son  takes  a  fee  defeasible  upon  his  death 
without  lineal  descendants  living  at  the 
time  of  his  decease;  and,  in  the  event  of 
lineal  descendants  living  at  the  time  of  the 
son's  decease,  his  fee  becomes  absolute,  and 
such  descendants  have  no  interest  under 
the  will  as  against  his  grantee. 

(Davis,  J.,  dissents.) 

(November  10,  1908.) 

ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendants'  favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rhea  P.  Cary,  C.  A.  Thatcher, 
and  C.  H.  Trimble  for  plaintiff  in  error. 

Messrs.  King,  Tracy,  Chapman,  & 
Welles,  for  defendants  in  error: 

Under  Anderson's  will,  his  sons  took  an 
estate  in  fee  simple. 

Niles  T.  Gray,  12  Ohio  St.  320;  Piatt  v. 
Sinton,  37  Ohio  St.  353;  Dcvecmon  v. 
Shaw,  70  Md.  219,  16  Atl.  646;  Widows' 
Home  V.  Lippardt,  70  Ohio  St.  261,  71  N. 
E.  770,  1  Ann.  Cas.  875;    Van    Home    v. 

Headnotes  by  Summebs,  J. 

See  note  post,  485. 
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Campbell,  100  N.  Y.  287,  53  Am.  Rep.  166, 
3  N.  E.  316,  771;  James  v.  Pruden,  14  Ohio 
St.  251;  Ohio  Rev.  Stat.  §  5970;  Stokes  v. 
Weston,  142  N.  Y.  433,  37  N.  E.  515 ;  Wash- 
bon  V.  Cope,  144  N.  Y.  287,  39  N.  E.  388; 
Colby  V.  Poty,  158  N.  Y.  323,  53  N.  E.  35; 
Karker's  Appeal,  60  Pa.  141;  Clarke  v. 
Clarke,  46  S.  C.  230,  57  Am.  St.  Rep.  675,  24 
S.  E.  202;  Finlay  Brewing  Co.  v.  Dick,  13 
Ohio  Dec.  581;  Melson  v.  Cooper,  4  Leigh, 
408;  St.  Mark's  Lodge,  F.  A.  M.  v.  Darrow, 
78  Ohio  St.  397,  85  N.  E.  1131,  53  Ohio  L.  J. 
83;  affirming  16  Ohio  Dec.  120;  Robbins  v. 
Smith,  72  Ohio  St.  9,  73  N.  E.  1051;  Shaw 
v!  Hoard,  18  Ohio  St.  227;  Carter  v.  Red- 
dish, 32  Ohio  St.  1. 

The  decision  of  the  supreme  court  of  Ohio 
in  the  case  at  bar  controls  the  Federal 
courts. 

McGoon  V.  Scales,  9  Wall.  23,  19  L.  ed. 
545 ;  Brine  v.  Hartford  F.  Ins.  Co.  96  U.  S. 
627,  24  L.  ed.  858;  DeVaughn  v.  Hutchin- 
son, 165  U.  S.  506,  41  L,  ed.  827,  17  Sup. 
Ct.  Rep.  461;  Clarke  v.  Clarke,  178  U.  S. 
186,  44  L.  ed.  1028,  20  Sup.  Ct.  Rep.  873; 
Orr  V.  Oilman,  183  U.  S.  278,  46  L.  ed.  196, 
22  Sup.  Ct.  Rep.  213;  Chanler  v.  Kelsey, 
205  U.  S.  466,  61  L.  ed.  882,  27  Sup.  Ct. 
Rep.  550;  East  Central  Eureka  Min.  Co.  v. 
Central  Eureka  Min.  Co.  204  U.  S.  266,  51 
L.  ed.  476,  27  Sup.  Ct.  Rep.  258. 

Messrs.  George  A.  Bassett,  Oliver  B. 
Snider,  Ratlibun  Fuller,  £Imer  E. 
Davis,  Rhoades  &  Rhoades,  and  Clay- 
ton W.  Everett  also  for  defendants  in  er- 
ror. 

Summers,  J.,  delivered  the  opinion  of 
the  court: 

In  the  court  of  common  pleas  of  Lucas 
county  this  was  an  action  by  Peter  Ander- 
son against  several  defendants  to  recover 
the  possession  of  several  city  lots,  or 
parcels  of  real  estate,  in  the  city  of  Toledo. 
The  title  of  Peter  Anderson  to  the  lands  in 
question  depends  upon  the  construction  to 
be  given  to  his  grandfather's  (Henry  Ander- 
son's will.  Henry  Anderson,  the  grand- 
father, made  his  will  on  February  28,  1846, 
and  died  on  the  3d  day  of  April  following. 
He  left  two  children  only,  William,  born 
February  12,  1828,  and  James  H.  born  June 
25,  1831.  William  died  in  1850  intestate, 
unmarried,  and  without  issue.  James  H., 
the  other  son,  died  in  1902,  intestate,  and 
left  surviving  him  as  his  only  child,  and 
only  heir  at  law,  the  plaintiff,  Peter  Ander- 
son, who  was  born  August  27,  1859,  and  he 
is  the  grandson,  and  the  only  grandchild, 
and  only  living  descendant,  of  the  said 
Henry  Anderson. 

The  testator  gave  all  of  his  property, 
both  real  and  personal,  to  certain  persons 
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in  trusty  and  the  will  then  reads  as  fol- 
lows : 

*'Item.  It  is  my  will  that  when  my  son 
William  arrives  at  the  age  of  twenty-one 
years,  the  trustees  of  the  first  and  general 
trust  shall  deliver  to  him  a  settlement  of 
the  affairs  of  the  trust,  and  if  my  debts  are 
then  paid,  and  as  soon  as  that  takes  place, 
they  shall  put  him  in  possession  of  one 
half  of  my  property,  reserving  thereout  two- 
fifths  parts  of  said  moiety  by  valuation, 
which  my  said  trustees  shall  hold  in  trust 
and  properly  invest  and  pay  over  to  him 
at  the  age  of  twenty-five  years.  If  my  in- 
terest in  the  American  Land  Company  be 
not  brought  into  the  general  trust  at  the 
time  William  becomes  twenty-one,  but  is 
brought  in  at  any  time  before  he  arrives 
at  twenty-five,  so  soon  as  brought  in,  two 
fifths  shall  be  deducted  therefrom  and  in- 
vested and  paid  over  to  him  at  twenty-five, 
the  other  three  fifths  he  shall  have  as  soon 
as  paid  in.  I  find  the  above  docs  not  ex- 
press my  will  in  this:  When  I  say  two 
fifths  shall  be  deducted  from  the  interest  I 
may  have  in  the  land  company  for  invest- 
ment, and  three  fifths  to  be  paid  to  him,  I 
mean  two  fifths  of  a  moiety  shall  be  de- 
ducted, and  three  fifths  of  a  moiety  paid 
over. 

"And  it  is  my  will  that  my  said  trus- 
tees hold  and  invest  and  pay  over  the  re- 
maining moiety  of  my  estate  to  my  son 
James  at  the  respective  periods  of  twenty- 
one  and  twenty-five  years  of  age,  being  gov- 
erned as  to  the  amounts  to  be  paid  at  each 
of  the  respective  periods  by  the  same  rules 
and  directions  as  are  above  laid  down  in 
the  bequest  to  William,  and  to  be  governed 
in  all  other  respects  by  the  regulations  laid 
down  concerning  the  same. 

"If  either  of  my  sons  die  without  lineal 
descendants,  the  one  surviving  shall  take  his 
estate  above  bequeathed,  and,  ']  the  sur- 
vivor dies  without  lineal  descendants,  then 
one  half  both  of  the  decedent's  original  por- 
tion, as  well  as  one  half  of  the  portion  taken 
by  survivorship,  shall  go  to  my  brother 
Peter,  the  other  half  to  such  of  my  broth- 
ers and  sisters  as  may  be  living  at  the 
time  of  the  death  of  such  surviving  son.  If 
my  brother  Peter  be  not  living  at  the  time 
of  the  death  of  my  surviving  son,  so  dying 
without  lineal  descendants;  then  the  share 
he  would  have  taken,  if  living,  shall  go  to 
his  children,  living  at  the  time  of  the  de- 
cease of  my  said  son,  and  if  there  be  no 
children  surviving,  then  the  share  shall 
go  to  my  other  brother  and  sisters  sur- 
viving at  the  time  of  such  decease  of  my 
son.  I  make  the  following  explanation: 
The  limitation  over  on  the  death  of  my 
surviving  son  without  lineal  descendants 
is  intended  to  take  effect  if  there  be  no 
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lineal  descendants  living  at  the  time  of  the 
decease  of  such  son.  Nothing  in  the  fore- 
going will  shall  be  conctrued  as  to  deprive 
either  of  my  sons  disposing  of  their  portions 
by  will  on  their  attaining  the  age  of  twenty- 
one  years,  respectively.  The  above  limita- 
tions over  shall  give  way  to  the  provisions 
of  such  wills." 

This  will  was  duly  probated  in  Missis- 
sippi, and  an  authenticated  copy  of  the  will 
and  of  the  probate  thereof  was  thereafter 
duly  filed  in  the  probate  court  of  Lucas 
county,  Ohio,  where  the  will  was  dul>  ad- 
mitted to  probate  and  record  as  a  will  from 
another  state.  On  April  7,  1860,  James  H. 
Anderson,  the  father  of  the  plaintiff,  and 
the  then  surviving  son  of  the  testator,  exe- 
cuted and  delivered  to  one  Charles  Butler 
a  quitclaim  deed  of  all  the  real  estate  in- 
volved in  this  action,  which  deed  was  duly 
signed,  scaled,  acknowledged,  and  executed 
by  him  in  the  presence  of  two  witnesses,  who 
signed  the  deed  as  such,  and  which  deed  was 
duly  recorded  in  the  recorder's  office  of 
Lucas  county,  Ohio,  on  May  3,  1860.  The 
defendants  derive  their  title  from  Charles 
Butler.  In  1838  the  land  in  controversy 
\.as  owned  in  fee  simple  by  one  Edward 
Bissell,  who  then  mortgaged  it  to  Charles 
Butler  to  secure  the  payment  of  his  bond 
for  a  large  sum  due  in  one  year.  In  1841 
Butler  assigned  the  bond  and  mortgage  to 
Henry  Anderson  a^  collateral  security  for 
the  payment  of  his  note  to  Anderson,  and, 
in  default  of  payment,  Anderson  in  1843 
filed  his  bill  in  chancery  in  the  court  of 
common  pleas  of  Lucas  county,  Ohio,  to 
foreclose  the  Bissell  mortgage.  The  land 
was  bid  in  by  Anderson  at  the  master's  sale 
in  1844,  and  he  received  the  deed  therefor. 
He  then  entered  into  an  agreement  with 
Butler,  which,  in  effect,  so  it  is  contended, 
made  the  land  the  property  of  Butler,  and 
vested  the  title  in  Anderson  merely  as  secur- 
ity for  the  payment  of  Butler's  note  to  An- 
derson. Butler  thereafter  obtained  quit- 
claim deeds  from  Bissell  and  from  Ander- 
son's trustees  and  from  William  and  James 
H.  Anderson,  and  it  is  also  contended  that 
the  proof  shows  that  the  payments  made 
by  Butler  to  Henhy  Anderson  and  to  his 
trustees  discharged  the  note,  but  it  is  not 
necessary  to  narrate  the  facts  in  detail; 
for,  if  the  title  was  in  James  H.  Anderson, 
his  quitclaim  deed  conveyed  it  to  Butler, 
and  it  did  not  descend  from  James  H. 
Anderson  to  his  son,  the  plaintiff,  and  these 
facts  become  material  only  in  the  event  the 
plaintiff  took  an  estate  in  the  land  under 
his  grandfather's  will.  The  facts  are  set 
out  in  detail  in  the  opinion  of  the  circuit 
court.  9  Ohio  C.  C.  N.  S.  473,  27  Ohio  C.  C. 
267. 

The  petition  in  this  case  was  filed  August 
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17,  1005.    The  defendants  were  not  tenants 
in  common,  but  each  held  a  lot  in  severalty. 
Some  of  the  defendants  by  answer  objected 
to  the  petition,  on  the  ground  that  separate 
causes    of    action    against    several    defend- 
ants were  improperly  joined,  and  on  August 
25,  1905,  one  of  the  defendants,  a  corpora- 
tion,  filed    its    petition    and    bond    for'  re- 
moval  into  the  next  circuit  court  of   the 
United  States  to  be  held  in  the  northern  dis- 
trict of  Ohio,  western  division.     The  petition 
for   removal  averred  that  the   corporation 
was    the    owner,    and    in    exclusive    pos- 
session, of  one  of  the  lots;  that  it  had  no 
interest  in  any  of  the  other  lots,  and  that 
none  of  the  other  defendants  had  any  in- 
terest in  its  lot;  that  the  corporation  was 
a  citizen  of  Michigan;  that  plaintiff  was  a 
citizen    of    Tennessee,    and    that    the    con- 
troversy in  said  suit  between  the  corpora- 
tion  and   the   plaintiff    was    a    separable 
controversy,    wholly    between    it    and    the 
plaintiff,    relating    to    the    ownership    and 
right  to  possession   of  the  real  estate  de- 
scribed as  lot  332  in  Port  Lawrence  Divi- 
sion, Toledo,  Ohio,  and  the  rents  and  profits 
to  the  same;  and  that  the  value  of  the  real 
estate  in  controversy,  exclusive  of  interest 
and  costs,  exceeded  the  sum  of  $2,000.    The 
transcript  does  not  show  any  action  by  the 
court  upon  the  petition  for  removal  or  upon 
the  bond,  but  it  does  appear  that  on  the 
6th   of   November,   1905,   the  plaintiff  dis- 
missed his  action,  without  prejudice,  as  to 
that  defendant,  and  that  in  consideration 
thereof  such   defendant  withdrew  its  peti- 
tion  for   removal,   and   on   the   same   date 
there  is   this   docket   entry,    "Petition    for 
removal  withdrawn."     The  action  was  dis- 
missed also  as  to   some  other  defendants. 
Thereafter,  on  January  2,  1906,  the  plain- 
tiff and  the  remaining  defendants  entered 
into    a    stipulation    that    the    defendants 
waived  the  misjoinder  of  causes  of  action 
in  the  plaintiff's  petition,  and  that  all  the 
parties  consented  and  agreed  to  try  together 
all   of  the   causes   of   action   set   forth   in 
the  petition.     Thereafter    the    action    was 
tried  in  the  court  of  common  pleas,  and  a 
verdict  was  directed  for  the  defendants,  and 
each   of   them,   and   the   petition   was   dis- 
missed.   On  July  14,  1906,  the  plaintiff  filed 
a  petition  in  error  in  the  circuit  court,  and 
assigned,  as  his  first  ground  of  error,  that 
the  common  pleas  court  lost  jurisdiction  of 
the  action  with  the  filing  of  the  petition 
and  bond  for   removal.     Other   errors  are 
assigned.     The   circuit   oaurt   affirmed   the 
judgment  of  the  court  of  common  pleas,  and 
the  case  is  brought  here  on  error  to  reverse 
the  judgment  of  the  lower  courts. 

Upon  the  filing  of  such  petition  and  bond 
the  Federal  statute  makes  it  the  duty  of 
the  state  court  to  accept  them,  and  to  pro- 
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ceed  no  further  in  the  suit.  Thereupon  the 
state  court  is  devested  of  jurisdiction  of 
the  suit,  and  its  subsequent  orders  are 
coram  non  judice,  unless  its  jurisdiction  be 
restored.  Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  S.  6,  26  L.  ed.  643;  National  S.  S. 
Co.  v.  Tugman,  106  U.  S.  118,  27  L.  ed.  87, 
1  Sup.  Ct.  Rep.  68;  Madisonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.  196  U.  S.  239, 
49  L.  ed.  462,  25  Sup.  Ct.  Rep.  261.  In  this 
case  we  think  the  jurisdiction  was  restored 
as  to  the  remaining  defendants  by  the  with- 
drawal of  the  petition  for  removal  by  the 
defendant  that  filed  it,  and  the  dismissal 
by  the  plaintiff  of  his  action  against  that 
defendant,  before  any  action  upon  the  peti- 
tion and  bond  had  been  taken  in  either 
court.  The  state  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  but 
under  the  Federal  Constitution  and  laws  it 
was  the  pHvilege  of  one  of  the  defendants 
to  have  the  suit  transferred  to  a  Federal 
court,  and  when  he  filed  the  requisite  peti- 
tion and  bond,  the  jurisdiction  of  the  state 
court  was  suspended.  The  Federal  court 
could,  with  the  consent  of  the  parties,  re- 
store the  jurisdiction  by  remanding  the 
suit,  and  we  see  no  good  reason  why  the  ju- 
risdiction of  the  state  court  may  not  be  re- 
stored by  the  withdrawal  of  the  petition 
for  removal  before  any  action  upon  it  has 
been  taken.  In  the  Federal  court,  to  which 
the  case  was  sought  to  be  removed  on  the 
ground  of  an  alleged  separate  cause  of 
action  against  one  of  the  defendants,  it 
would  be,  as  a  matter  of  course,  remanded 
to  the  state  court  upon  the  entry  of  a  dis- 
continuance as  to  him  (Texas  Transp.  Co. 
V.  Seeligson,  122  U.  S.  619,  30  L.  ed.  1150,  7 
Sup.  Ct.  Rep.  1261),  or  upon  settlement  of 
the  controversy  between  him  and  the  plain- 
tiff. Torrence  v.  Shedd,  144  U.  S.  527,  36 
L.  ed.  528,  12  Sup.  Ct.  Rep.  726.  There 
was  merely  an  irregularity  in  the  mode  of 
restoring  the  jurisdiction,  of  which  the 
plaintiff  will  not  be  heard  to  complain.  In 
Garrozi  v.  Dastas,  204  U.  S.  64-72,  51  L. 
ed.  369-376,  27  Sup.  Ct.  Rep.  224,  227,  Mr. 
Justice  White  says:  "The  assertion  of  the 
want  of  jurisdiction  in  the  court  below 
rests,  however,  not  upon  a  denial  of  power 
in  that  court  to  have  entertained  the  con- 
troversy if  the  suit  had  been  originally 
brought  there,  but  upon  the  contention  that, 
as  a  defendant  other  than  the  husband  was 
a  resident  and  citizen  of  Porto  Rico,  the 
cause  was  improperly  removed  from  the 
local  court.  And  the  proposition  goe  to 
the  extent  of  insisting  that  such  want  of 
jurisdiction  may  be  asserted  by  the  person 
who  procured  the  removal,  who  resisted  the 
effort  to  remand,  and  when  the  want  of 
jurisdiction  is  only  suggested  after  the  trial 
and  final  decree."    And  the  conclusion  was 
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that,  even  though  the  removal  waa  irregu- 
lar, the  party  who  caused  the  removal  could 
not  be  heard,  after  judgment  against  him, 
to  assert  that  the  United  States  court  was 
wanting  in  jurisdiction  solely  on  the  ground 
that  the  case  was  erroneously  removed. 
And  if  the  conclusion  in  Baltimore  &  O.  R. 
Co.  v.  Fulton,  59  Ohio  St.  575,  44  L.R.A. 
520,  63  N.  E.  265,  that  where  a  suit  is  re- 
moved to  the  Federal  court,  and  then  dis- 
missed without  trial,  no  subsequent  suit 
upon  the  same  cause  of  action  can  properly 
be  brought  in  the  state  court,  is  not  correct, 
as  seems  to  b^  the  opinion  in  Gassman  v. 
Jarvis  (C.  C.)'  100  Fed.  146  (and  see  note  to 
Young  V.  Southern  Bell  Teleph.  &  Teleg.  Co. 
7  L.R.A.  (N.S.)  501,  where  the  cases  are  col- 
lected, 76  S.  C.  326,  65  S.  E.  765,  9  Ann. 
Cas.  940),  then,  in  effect,  the  withdrawal 
of  the  petition  and  bond  for  removal,  and 
the  trial  of  the  suit  in  the  state  court  by 
agreement  of  all  the  parties,  was  the  prose- 
cution of  a  new  suit  upon  the  same  cause 
of  action. 

The  remaining  question,  what  estate  did 
the  plaintiff  take  under  the  will?  would 
not,  perhaps,  have  consumed  much  time,  for 
the  leading  text-books  and  the  cases  are  in 
accord  that  he  took  none,  had  not  the  cir- 
cuit court  of  appeals  reached  a  different 
conclusion  in  Anderson  y.  Messinger,  7 
L.R.A.(N.S.)  1094,  77  C.  C.  A.  179,  146  Fed. 
929,  where  the  same  will  was  construed.  It 
is  there  held  that  James  H.  Anderson,  the 
surviving  son,  took  a  life  estate,  with  the 
remainder  to  his  son,  Peter  Anderson, 
the  plaintiff.  In  Underbill  on  the  Law  on 
Wills,  §  468,  it  is  said:  "Where  real  or  per- 
sonal property  is  given  to  a  person  abso- 
lutely, but  if  he  should  die  without  leav- 
ing children,  then  over,  the  primary  devisee 
takes  a  common-law  fee  conditional,  which 
is  defeasible  on  his  death  without  leaving 
children,  though  the  children,  if  he  leave 
any,  take  no  estate  as  purchasers  under  the 
will  by  implication.  If  the  first  taker  shall 
die  leaving  children  him  surviving,  by  which 
event  the  remainder  in  defeated,  they  will 
take  by  descent  from  their  parent,  and  not 
as  purchasers  under  the  will.  He  has  an 
estate  in  fee,  with  full  power  of  disposal, 
and  the  only  effect  of  mentioning  the  chil- 
dren in  the  will  is  to  indicate  the  con- 
tingency upon  which  his  estate  in  fee  is  to 
be  defeated."  At  common  law  it  was  set- 
tled, says  Mr.  Jarman  (Jarman,  Wills,  6th 
ed.  *621),  that  a  devise  to  a  person  indefi- 
nitely, with  a  limitation  over  in  case  he 
died  without  issue,  or  words  of  similar  im- 
port, conferred  an  estate  tail  on  such  per- 
son, and  on  the  ulterior  devisee  a  remainder 
im  fee  expectant  on  the  estate  tail  in  such 
prior  devisee,  on  the  ground  that,  by  post- 
poning the  ulterior  devise  until  the  fail- 
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ure  of  the  issue  of  the  prior  devisee,  the 
testator  afforded  an  irresistible  inference 
that  he  intended  that  the  estate  to  be  taken 
by  the  prior  devisee  under  the  indefinite 
devise  should  be  of  such  a  measure  and 
duration  as  to  fill  up  the  chasm  in  the 
disposition,  and  prevent  the  failure  of  the 
ulterior  devise,  which,  as  an  executory  de* 
vise  to  take  effect  on  the  general  failure 
of  issue,  would  be  void  for  remoteness.  And 
in  like  case,  where  there  was  an  express 
estate  for  life  in  the  first  taker,  he  was  held 
to  take  an  estate  tail.  In  Stanley  v.  Len- 
nard,  1  Eden,  87-96,  the  lord  keeper  said: 
''Where  a  man,  by  his  will,  makes  one  ten- 
ant for  life,  with  remainder  to  one,  two, 
three,  four,  five,  etc.,  of  the  issue  of  the 
tenant  for  life,  and  then  for  want  of  issue 
of  tenant  for  life,  limits  the  estate  over, 
this  will  be  an  estate  tail  in  the  first  taker 
for  life  by  necessary  implication,  and  this, 
because  of  the  word  'then'  before  the  limi- 
tation over,  wliich,  though  sometimes  an 
adverb  of  time,  yet  is  sometimes  a  word  of 
relation,  and  signifies  as  much  as  'in  such 
case,'  and  must  have  this  effect:  That 
upon  the  first,  second,  third,  fourth,  fifth, 
etc.,  limitations  failing,  the  remainderman 
could  not  take  it  because  of  the  words  *for 
want  of  issue;'  and  therefore,  unless  the 
tenant  for  life  was  construed  to  have  an 
estate  tail,  it  would  descend,  in  the  mean- 
time, to  the  heir  at  law,  because  the  con- 
tingency on  which  the  remainderman  was 
to  take  had  not  happened.  But  as  the 
testator  certainly  intended  to  dispose  of  his 
whole  estate,  it  has  been  construed  a  neces- 
sary implication  that  the  tenant  for  life 
should  take  an  estate  tail  to  carry  the 
testator's  intent  into  execution.  But  where 
there  is  an  express  estate  for  life,  the  court 
never  enlarges  this  estate  for  the  sake  of 
the  tenant  for  life  himself,  but  merely  for 
the  sake  of  other  persons  who  are  intended 
to  take  by  the  will.  To  this  it  is  objected 
that  you  will  introduce  an  estate  tail,  which 
will  give  the  party  an  opportunity  of  de- 
feating the  limitations  over;  but  this  proves 
too  much,  for  so  it  happened  in  all  the 
cases  that  have  been  cited  at  the  bar;  for 
you  cannot  supply  the  defect  and  omission 
in  the  will  without  giving  the  tenant  for 
life  power  to  destroy  the  remainders  over." 
This  result  follows  from  interpreting  the 
words  "die  without  issue,"  or  words  of  simi- 
lar import,  to  mean  an  indefinite  failure  of 
issue.  But  in  1837  an  act  was  passed  (St. 
1  Vict.  chap.  26,  §§  28,  29)  by  which  it  was 
provided  that  a  devise  of  real  estate  with- 
out any  words  of  limitation  shall  be  con- 
strued to  pass  the  fee  simple,  or  other  the 
whole  estate  and  interest  which  the  testator 
had  power  to  dispose  of  by  the  will,  and 
"that  in  any  devise  or  bequest  of  real  or 
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penonal  estate  the  words  'die  without  Issue/ 
or  'die  without  living  issue/  or  'have  no  is- 
sue,' or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any  per- 
son in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  fail- 
ure of  issue  in  the  lifetime  or  at  the  time 
of  the  death  of  such  person,  and  not  an  in- 
definite failure  of  his  issue,  unless  a  con- 
trary intention  shall  appear  by  the  will." 
And  so  Mr.  Jarman  says  (•522):  "Under 
this  clause,  coupled  with  the  preceding  sec- 
tion, which  makes  a  devise  confer  an  estate 
in  fee  without  words  of  inheritance,  it  will 
generally  happen,  in  cases  in  which,  accord- 
ing to  the  old  law,  the  prior  devisee  would 
have  been  tenant  in  tail,  by  the  effect  of 
words  devising  over  the  property  on  the 
failure  of  his  issue,  that  he  will,  under  the 
new  rule  of  construction,  take  an  estate  in 
fee  simple,  subject  to  an  executory  devise 
in  the  event  of  his  dying  without  leaving 
issue  at  his  death."  And  then,  speaking  of 
the  advantages  attending  the  present  mode 
of  construction,  he  says  (*52d) :  "Secondly, 
that,  by  excluding  the  implication  of  an 
estate  tail  in  the  person  whose  issue  is  so 
referred  to,  where  he  takes  an  estate  under 
the  will,  or  where  he  or  the  express  devisee 
happens  to  be  the  heir  at  law  of  the  testa- 
tor, the  new  construction  has  the  effect  of 
exempting  the  interest  of  the  ulterior 
devisee  from  its  liability  to  be  defeated  or 
destroyed  by  the  act  of  the  prior  devisee; 
the  result  being  that,  instead  of  the  ulterior 
devisee  having  (as  formerly)  a  remainder 
in  fee  expectant  on  an  estate  tail  in  such 
prior  devisee  (which,  of  course,  the  latter 
might  have  barred  by  a  disentailing  assur- 
ance), he  takes  by  executory  devise  in- 
grafted on  a  preceding  fee  simpl.,  to  arise 
on  the  event  of  the  first  devisee  dying  with- 
out leaving  issue  at  his  death,  the  estate 
of  such  prior  devisee  being  absolute  in  the 
alternative  event."  Now,  the  pertinency 
of  this  statement  that,  in  such  a  case  under 
the  new  rule  of  construction,  the  prior 
devisee  takes  an  estate  in  fee  simple,  sub- 
ject to  an  executory  devise  in  the  event 
of  his  dying  without  leaving  issue  at  his 
death,  is  apparent  when  it  is  stated  that 
in  this  state  the  common-law  rule  never  was 
adopted,  but  was  rejected,  and  the  modern 
rule  was  adopted.  Parish  v.  Ferris,  6  Ohio 
8t.  563;  Niles  v.  Gray,  12  Ohio  St.  320. 

Where  there  is  a  devise  to  A  for  life  and 
in  case  he  should  die  without  issue  to  B,  it 
has  been  urged,  in  case  A  dies  leaving  issue, 
the  issue  take  by  implication,  on  the 
ground  that  it  would  be  absurd  in  the  tes- 
tator to  make  the  estate  of  the  ulterior 
devisee  depend  on  the  contingency  of  there 
not  being  issue,  and  yet»  in  the  alternative 
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event,  to  give  the  property  neither  to  A 
himself  nor  to  such  issue,  but  to  leave  it  to 
devolve  to  the  heir  at  law  or  residuary 
devisee.  Mr.  Jarman  says  (*522)  :  "There 
is,  however,  no  autliority  for  implying  an 
estate  in  the  issue  living  at  the  death,  and 
the  contrary  conclusion  is  supported  by 
Monypenny  v.  Dering,  7  Hare,  688,  14  Jur. 
1083,  where  it  was  argued  that  a  devise  over 
in  default  of  issu''  of  A,  a  tenant  for  life, 
to  some  only  of  whose  issue  an  estate 
was  expressly  given,  showed  that  the  inten- 
tion must  have  been  that,  not  some  only, 
but  all  the  issue,  should  take;  but  Sir  J. 
Wigram,  V.  C,  said  that,  admitting  such 
to  be  the  intention,  it  furnished  no  sufficient 
ground  for  supplying  estates  by  purchase 
to  the  omitted  issue.  He  had  asked  for, 
but  did  not  get,  any  authority  for  such  a 
proposition."  It  may  be  added  that  there  is 
no  such  absurdity,  for  in  cases  of  bequests 
for  life,  with  gift  over  in  d^ault  of  chil- 
dren, it  is  held  that  the  cliildren  do  not 
take  by  implication.  In  Jarman  on  Wills 
(*524)  it  is  said:  "As  no  implied  estate 
to  the  issue  arises  (as  we  have  seen)  from 
a  limitation  over  in  case  of  the  prior  devisee 
or  legatee' dying  without  leaving  issue  at 
his  decease,  it  should  seem  that  there  is 
the  same  absence  of  authorized  ground  for 
implying  a  gift  to  children  from  a  similar 
limitation  over  in  default  of  these  ob- 
jects. Accordingly,  in  several  cases  it  has 
been  considered  tliat  a  bequest  to  a  person, 
and,  if  he  shall  die  without  having  children, 
or  without  leaving  children  (which  means 
without  having  had  a  child  bom,  or  with- 
out leaving  a  child  living  at  his  decease), 
then  over,  does  not  raise  an  implied  gift  in 
the  children;  but  the  parent  takes  an  ab- 
solute interest,  defeasible  on  his  dying 
without  having  had,  or  without  leaving,  a 
child,  as  the  case  may  be.  The  rejection 
of  the  implication  in  such  a  case  is  not 
(as  already  pointed  out)  productive  of  any 
absurdity;  for  it  supposes  the  testator,  by 
making  the  interest  of  the  legatee  indefeas- 
ible on  his  having  or  leaving  a  child,  to 
intend  that,  if  there  are  children,  he  shall 
have  the  means  of  providing  for  them.  And 
even  where  the  language  of  the  will  neces- 
sarily confines  the  interest  of  the  parent 
to  his  life,  the  children  will  not  generally 
be  held  to  take  by  implication.  It  io  ex- 
tremely probable  that  the  testator  intended 
a  benefit  to  them,  but  si  voluit  non  dixit" 
Before  the  making  of  this  will  an  act  was 
passed  (March  3,  1834  [32  Ohio  Laws,  p. 
41]  1  Curwen,  p.  145,  now  §  6970,  Rev. 
Stat.)  which  declared  that,  in  any  will 
thereafter  made,  a  devise  of  lands  shall  be 
construed  to  be  a  fee  simple,  "and  the 
devisee  shall  take  all  the  estate  which  the 
devisor  had  in  the  property  or  thipg  de- 
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vested,  unless  it  appears  by  express  words 
the  manifest  intent  that  a  lesser  estate  was 
intended."  And  before  the  passage  of  this 
act  it  had  been  decided  by  this  court  that 
words  of  inheritance  are  not  necessary  in 
a  will  to  pass  an  estate  in  fee  simple.  So 
that  Henry  Anderson,  by  the  direction  in 
his  will  to  his  trustees  to  put  his  son  Wil- 
liam, when  he  arrived  at  the  age  of  twenty- 
one  years,  in  possession  of  one  half  of  his 
property,  excepting  two-fifths  part  of  said 
moiety,  which  they  shall  pay  over  to  him 
at  the  age  of  twenty-five  years,  and  by  a 
similar  direction  as  to  his  son  James,  vested 
in  them  a  fee  simple  title  of  all  the  estate 
he  had  in  real  property,  unless  it  appears 
by  express  words  or  manifest  intent  that 
a  lesser  estate  was  intended.  There  are  no 
express  words,  unless  the  son  died  without 
lineal  descendants  living  at  the  time  of  his 
decease,  which  was  not  the  event  at  the  de- 
cease of  the  surviving  son,  James.  But  it 
is  contended  that,  by  making  the  limitation 
over  contingent  upon  the  death  of  the  son 
without  lineal  descendants  living  at  the 
time  of  his  decease,  the  testator  manifest- 
ed an  intention  that  the  son,  in  the  event 
he  died  with  lineal  descendants  living  at 
the  time  of  his  decease,  should  take  only  an 
estate  for  life,  and  that  the  lineal  descend- 
ants should  take  a  remainder.  The  answer 
to  this  is  that  it  is  settled,  as  already 
shown,  that  the  limitation  over  in  the 
event  of  nonexistence  of  lineal  descendants 
does  not  of  itself  imply  a  devise  to  the 
lineal  descendants.  The  alternative  of  the 
devise  over  is  an  indefeasible  estate  in  the 
son.  To  say  that  the  testator  must  have  in- 
tended the  grandchildren  to  take  is  merely 
conjecture.  The  testator  may  have  sup- 
posed that  the  son's  children  \yould  inherit 
the  son's  property,  or  that  the  son  would 
give  it  to  them.  This  is  the  most  that  can 
be  implied  from  his  mention  of  them;  and 
if  he  acted  upon  that  belief,  and  after  the 
devise  of  his  property  to  the  sons,  attempted 
to  provide  only  for  the  contingency  of  their 
death  without  surviving  lineal  descendants, 
then  not  only  can  it  not  be  said  that  he  in- 
tended to  devise  it  to  grandchildren,  but  a 
reason  for  his  not  doing  so  is  apparent.  In 
this  will  not  only  is  there  nothing  from 
which  to  imply  an  estate  in  grandchildren, 
but  such  an  implication  is  precluded  by  the 
explanations  of  the  testator.  He  says: 
"Nothing  in  the  foregoing  will  shall  be  con- 
strued as  to  deprive  either  of  my  sons  dis- 
posing of  their  portion 6  by  will  on  their 
attaining  the  age  of  twenty-one  years,  re- 
spectively. The  above  limitations  over  shall 
give  way  to  the  provisions  of  such  wills." 
This  is  not  the  gift  to  the  sons  of  a  power 
to  dispose  of  the  estate  by  will.  In  the 
contemplation  of  the  testator  that  power 
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they  already  had  upon  attaining  the  age  of 
twenty-one  years,  for  he  says  they  are  not 
to  be  deprived  of  it.  If  it  be  said  that  this 
explanation  merely  qualifies  the  limitation 
over,  then  it  does  not  help  the  plaintiff; 
and  if  taken  literally,  then  the  sons,  upon 
attaining  the  age  of  twenty-one  years,  could 
dispose  of  their  estates  by  will,  even  though 
they  had  children,  which  is  inconsistent  with 
an  intention  of  the  testator  to  make  the 
grandchildren  objects  of  his  bounty.  The 
evident  intention  of  the  testator  was  to  give 
his  sons  absolute  estates,  to  be  devested 
only  in  case  they  died  without  issue  living 
at  the  time  of  their  decease,  and  without 
having  disposed  of  the  estate  by  will. 

In  Dowling  v.  Dowling,  L.  R.  1  Eq.  442, 
the  testator  directed  that  the  interest  from 
his  residuary  estate  should  be  divided  half- 
yearly  between  his  four  sons,  "and  at  the 
decease  of  either  without  lawful  issue,  such 
share  to  revert  to  the  remainder  then  living, 
or  their  child  or  children."  Stuart,  V.  C, 
held  that  the  sons  took  only  a  life  estate, 
and  that  the  children  took  a  remainder  by 
implication,  but  on  appeal  (L.  R.  1  Ch. 
612)  his  decree  was  overruled,  and  it  was 
held:  "That  each  of  the  four  sons  took  an 
absolute  interest  in  his  share,  subject  to 
be  devested  in  case  of  his  dying  without 
leaving  issue,  and  that  there  was  no  gift  by 
implication  to  the  children  of  any  who 
might  die  leaving  issue."  In  the  opinion. 
Turner,  L.  J.,  says  (615)  :  "There  is  there- 
fore in  my  opinion  an  absolute  gift  to  the 
sons;  but  this  absolute  gift  is  subject  to 
this  condition,  that  upon  the  death  of  either 
of  them  without  issue,  the  share  is  to  revert 
to  the  remainder  then  living,  or  their  child 
or  children.  It  appears  to  me,  upon  the 
construction  of  the  whole  will,  that  the  chil- 
dren are  not  to  take  any  interest  as  against 
their  parents.  If  the  parents  are  out  of  the 
way,  then  the  children  are  to  take  in  their 
place;  but,  so  long  as  there  are  parents,  the 
children  are  to  take  nothing.  The  testator 
thought  that  in  that  case  he  had  done 
enough  forr  them,  for  the  parents  might  pro- 
vide for  their  own  children." 

In  Re  Rawlins,  L.  R.  45  Ch.  Div.  299,  it 
is  held:  "Where  in  a  will  there  is  a  gift  to 
A  for  life,  with  a  gift  over  'on  the  death 
of  A  without  leaving  children,'  those  words 
are  not,  by  themselves,  without  assistance 
from  other  parts  of  the  will,  sufficient  to 
create  a  gift  by  implication  to  the  children." 
This  case  went  on  appeal  to  the  House  of 
Lords,  where  it  was  affirmed,  under  the 
name  of  Scale  v.  Rawlins  [1892]  A.  C.  342. 
There  it  was  contended  that  the  construc- 
tion below  led  to  an  absurdity,  and  that 
either  the  niece  took  an  absolute  interest 
in  fee  simple  in  the  houses,  subject  to  de- 
feasance  if  she   left  no  children,   or  there 
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WEB  an  implied  gift  to  the  children.  Lord 
Halsbury,  L.  C,  says:  "It  is  manifest  that, 
taking  either  alternative  proposition  put 
forward  by  the  appellants,  this  House,  if 
it  is  called  upon  to  give  that  effect  to  the 
instrument,  must  put  words  into  the  will 
in  order  to  do  it.  The  thing  has  not  been 
done;  and  I  am  not  aware  of  any  authority 
which  would  lead  your  Lordships  to  come 
to  the  conclusion  that,  because  the  testa- 
tor had  at  some  time  or  other  the  intention 
in  his  mind  to  give  this  property  to  the  per- 
son in  question,  you  are  justified  in  saying 
that  he  has  done  so  by  the  instrument  which 
he  has  executed.''  Again  he  says:  "Then 
it  is  said  that  he  intended  to  make  a  gift 
to  the  children.  Again  I  say  that  he  does 
not  do  so.  I  cannot  say  that  he  had  not 
the  intention,  but  all  I  can  say  is  that 
he  has  not  expressed  it,  and  your  Lordships 
cannot  put  in  words,  simply  because  you 
may  have  some  suspicion  that  in  making 
his  testamentary  disposition  that  was  the 
intention  in  his  mind.'* 

In  Doe  ex  dem.  Barnfield  t.  Wetton,  2 
Bos.  &  P.  324,  there  was  a  devise  to  S.  S., 
her  heirs  and  assigns  forever;  but,  if  she 
shall  happen  to  die  leaving  no  child  or 
children,  lawful  issue  of  her  body,  living  at 
the  time  of  her  death,  then  to  F.  B.  and  his 
heirs,  and  it  was  held  that  the  devise  in 
fee  to  S.  S.,  who  was  not  restrained  by 
the  subsequent  words  to  an  estate  tail,  and 
that  the  devise  over  to  F.  B.,  was  a  good 
executory  devise.  In  the  opinion  Lord  El- 
don,  Ch.  J.,  says:  "It  has  been  argued  in 
this  case  that  it  was  manifestly  the  testa- 
tor's intention  that  the  children  and  grand- 
children of  S.  Saunders  should  be  benefited. 
But  however  that  may  be,  the  question  is 
whether  the  testator  intended  that  the  chil- 
dren and  grandchildren  should  be  benefited 
by  this  will,  or  by  some  disposition  to  be 
made  by  S.  Saunders.  If  she  had  any  chil- 
dren living  at  the  time  of  her  death,  the 
estate  being  given  to  her  in  fee,  she  would 
have  abundant  power  to  provide  both  for 
children  and  grandchildren.  Nothing,  how- 
ever, is  given  to  them  by  this  will.  They 
are  merely  named  in  the  description  of  the 
contingency  on  which  the  estate  is  to  go 
over." 

In  Den  ex  dem.  Sinnickson  v.  Snitchcr,  14 
X.  J.  L.  53,  where  there  was  a  devise  to  a 
son,  and,  if  he  should  die  without  issue, 
then  at  his  decease  over,  Hornblower,  Ch. 
J.,  says  (59)  :  "It  appears  to  me  hardly 
possible  that  any  intelligent  mind,  unem- 
barrassed by  technical  rules  and  legal  re- 
finement, can  entertain  a  doubt  upon  the 
plain  reading  of  this  will  that  the  testa- 
tor intended  his  son  Samuel  should  have 
the  whole  of  the  plantation  in  fee  simple 
in  case  he  had  issue,  and  that  at  all  events 
61  L.R.A.(N.S.) 


he  should  be  the  absolute  and  unconditional 
owner  of  one  half  of  it.  He  did  not  intend 
to  give  the  estate  to  Samuel's  issue,  but  he 
intended  to  give  it  to  Samuel  if  he  had 
issue."  Again  he  says  (60),  referring  to 
the  statute  of  that  state  providing  that  a 
devise  without  the  word  "heirs"  sliall  con- 
vey an  estate  in  fee  simple :  "Let  us  then  in- 
quire: First.  Did  Joseph  Copner  devise  to 
his  son  Samuel  any  lands,  etc.,  without  us-, 
ing  the  words  *heirs  and  assigns?*  He  cer- 
tainly did;  and,  if  he  had  stopped  there, 
the  whole  plantation,  under  the  influence  of 
the  act  of  assembly,  would  have  passed  in 
fee  simple  to  Samuel,  the  devisee.  Second- 
ly. Has  the  testator  used  any  expressions 
to  show  that  he  intended  to  give  Samuel 
'only  an  estate  for  life,'  in  all  the  lands  de- 
vised to  him?  Or,  to  change  the  form  of 
the  interrogatory,  Has  the  testator  used 
any  expressions  to  show  that  he  did  not  in- 
tend that  Samuel  should  have  a  fee  simple 
in  any  part  of  the  lands  devised  to  him?  I 
consider  these  questions  of  exactly  the  same 
import;  for,  since  the  act  has  declared  that 
a  devise  to  A,  without  words  of  perpetuity 
or  inheritance,  is  a  devise  in  fee  simple,  we 
must  presume  the  testator  used  the  words 
understandingly,  and  so  intended  to  give 
the  land  in  fee  simple,  unless  he  has  used 
some  expressions  inconsistent  with  such  in- 
tention, or  qualifying  the  general  gift,  and 
showing  that  he  did  not  mean  to  give  the 
devisee  either  the  whole,  or  any  part,  of 
the  land  in  fee  simple." 

In  Kinsella  v.  Caffrey,  11  Ir.  Ch.  Rep.  154, 
the  master  of  the  rolls,  after  reviewing  a 
number  of  cases,  says:  "I  apprehend,  there- 
fore, that  the  authorities  may  be  classed 
under  three  heads:  First.  Where  there  is  an 
indefinite  bequest  to  the  parent,  and,  if  he 
die  without  having  or  leaving  children,  to 
B.  In  that  case  it  is  clear  that  the  children 
do  not  take  any  interest  by  implication. 
Secondly.  If  there  is  a  bequest  vo  the  par- 
ent for  life,  and,  if  he  die  without  having 
or  leaving  children,  to  B,  if  the  parent  dies 
leaving  children,  tliey  are  not  entitled  by 
implication.  Thirdly.  If,  however,  in  a 
case  such  as  I  have  last  mentioned,  there  are 
matters  on  the  face  of  the  will  to  raise  an 
inference  in  favor  of  the  children,  the  court 
is  at  liberty  to  consider  these  circumstances 
in  connection  with  the  bequest  over  in  the 
event  of  the  parent  dying  without  having 
or  leaving  children,  although  such  bequest 
over,  by  itself,  is  not  sufficient  to  justify 
the  court  inferring  a  gift  in  favor  of  the 
children."  These  rules  of  construction  are 
expressly  approved  in  Re  Rawlins,  supra. 

The  case  of  Shaw  v.  Hoard,  18  Ohio  St. 
227,  supports  the  contention  of  plaintiff,  but 
it  is  contrary  to  the  current  of  authorities, 
and  appears  to  have  been  disposed  of  with- 
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out  reference  to  any  decisions,  and  upon 
the  conjecture  that  the  testator  supposed 
the  property  would  descend  to  the  children 
of  the  wife  and  daughter,  and  that  this 
was  sufficient  to  give  it  to  them  by  im- 
plication.  The  case  was  decided  in  1868, 
long  after  the  making  of  the  Anderson  will, 
and  so  cannot  be  insisted  upon  as  con- 
trolling the  decision  in  this  case.  It  is  in 
conflict  with  other  well-considered  decisions 
of  this  court.  In  Niles  ▼.  Gray,  12  Ohio 
St.  320,  where  the  testator  gave  real  estate 
to  his  daughter,  and  provided  that,  if  she 
died  without  any  legitimate  heir,  her  part 
of  the  real  estate  should  go  to  his  eldest  son, 
and  the  daughter  had  children,  and  conveyed 
away  the  land,  it  was  held,  in  a  suit  to 
quiet  title  by  the  grantees  against  the  chil- 
dren, and  in  which  the  children  claimed 
that  the  mother  took  only  a  life  estate,  and 
they  took  a  fee  simple,  that  the  mother  took 
an  estate  in  fee  simple,  subject  to  be  deter- 
mined by  the  contingency  of  her  dying  with- 
out issue  living  at  the  time  of  her  death,  on 
tlie  happening  of  which  the  estate  would 
pass  over  to  the  eldest  son  by  way  of  execu- 
tory devise.  This  case  is  followed  and 
approved  in  cases  decided  subsequently  to 
Shaw  ▼.  Hoard. 
The  judgment  is  affirmed. 

Price,  Ch.  J.,  and  Shanck  and  Spear, 
JJ.,  concur. 

Davis,  J.,  dissenting: 

It  seems  to  have  been  conceded  at  every 
stage  of  this  case  that  Shaw  v.  Hoard,  18 
Ohio  St.  227,  if  adhered  to,  would  control 
the  judgment  in  the  present  controversy; 
but  the  circuit  court  passed  over  it  with  the 
remark  that  it  had  been  ignored,  if  not  sub- 
stantially overruled,  in  cases  following  Niles 
V.  Gray,  12  Ohio  St.  320.  It  is  also  stated, 
in  the  conclusion  of  the  majority  opinion 
above,  that  Shaw  ▼..  Hoard  is  in  conflict 
with  Niles  v.  Gray  and  subsequent  cases 
which  follow  the  latter.  I  have  no  difficulty 
is  distinguishing,  to  my  own  satisfaction, 
Shaw  V.  Hoard  from  Niles  v.  Gray  and 
cognate  cases.  Indeed,  it  has  always  seemed 
to  me  that  the  distinction  was  very  plain- 
ly indicated  by  the  court  itself,  by  Scott, 
J.,  in  Carter  v.  Reddish,  32  Ohio  St.  1,  as 
follows:  "The  English  rule  that  a  devise 
to  A  and  his  heirs,  followed  by  a  devise  over 
in  case  A  die  without  issue,  will  be  cut  down 
to  a  fee  tail  in  A,  and  the  word  ^heirs'  be 
construed  as  meaning  issue,  is  owing  to  the 
fact  that  in  that  country  the  words  'dying 
without  issue'  are  construed  as  meaning  an 
idefinite  failure  of  issue.  2  Jarman,  Wills, 
301.  In  this  state,  however,  it  is  well  set- 
tled that  the  words  'dying  without  issue' 
import  a  dying  without  issue  living  at  the 
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I  death  of  the  prior  devisee.  Parish  v.  Fer- 
ris, 6  Ohio  St.  563;  Niles  v.  Gregory  [mis- 
print for  Niles  v.  Gray]  12  Ohio  St.  320. 
Still,  we  should  have  no  hesitation  in  find- 
ing, from  the  language  of  the  will  before 
us,  that  the  testator  intended  a  life  estate 
only  for  the  first  devisees,  if  the  sole  condi- 
tion of  the  limitation  over  to  the  nephews 
and  nieces  had  been  the  dying  of  his  chil- 
dren without  issue,  and  without  reference 
to  the  time  when  they  should  so  die.  But 
such  is  not  the  language  of  the  will,"  etc 
An  examination  of  the  cases  referred  to  by 
Judge  Scott,  as  well  as  the  other  decisions 
of  this  court  relied  on  by  the  majority, 
will  disclose  the  fact  that  he  has  stated  the 
doctrine  of  this  court  with  admirable  pre- 
cision and  conciseness;  and  he  cannot  be 
presumed  to  have  misunderstood  the  deci- 
sions to  which  he  refers,  for  he  participated 
in  and  concurred  in  both  of  them.  And  we 
will  not  underrate  the  authority  of  the  dis- 
tinction outlined  in  Carter  v.  Reddish,  when 
we  remember  that  the  personnel  of  the  court 
which  made  it  was  not  one  w^it  inferior 
to  the  highest  standards  of  this  court  as  to 
breadth  of  learning,  depth  of  insight,  sound 
discrimination,  and  analytic  power.  And 
still,  in  Carter  v.  Reddish,  notwithstanding 
those  decisions,  the  court  would  have  had 
''no  hesitation  in  finding  that  the  testator 
intended  a  life  estate  only  for  the  first 
devisees,"  under  conditions  such  as  are 
found  in  Shaw  v.  Hoard  and  the  casi  now 
at  bar,  but  said  that  such  conditions  did 
not  exist  in  Carter  v.  Reddish. 

But  I  waive  further  elucidation  of  this 
proposition,  because  from  my  point  of  view 
the  question  as  to  the  nature  of  the  estate 
devised  by  this  will  is  merely  academic. 
It  is  a  matter  of  indifference  whether  it  be 
a  life  estate  or  a  determinable  fee,  because 
in  either  case  the  only  power  of  disposition 
apparently  intended  by  the  testator  is  by 
will,  as  provided  in  this  clause:  "Nothing 
in  the  foregoing  will  shall  be  construed  ss 
to  deprive  either  of  my  sons  disposing  of 
their  portions  by  will  on  their  attaining 
the  age  of  twenty-one  years,  respectively. 
The  above  limitations  over  shall  give  way  to 
the  provisions  of  such  wills."  That  is  to 
say,  the  testator  gives  to  his  sons  the  power 
of  appointment  by  will,  and,  except  in  that 
way  only,  the  property  devised  cannot  be 
diverted  from  the  family  line  prescribed  by 
the  testator.  Whether  each  of  the  sons  took 
an  estate  for  life  with  a  contingent  re- 
mainder over  or  a  fee  simple,  determinable 
on  the  happening  of  the  contingency,  he 
could  not  defeat  the  devolution  of  the  prop- 
erty within  the  family,  as  prescribed  by 
the  testator,  except  by  appointment  in  a 
will.  I  will  not  discuss  this  proposition 
further  than  to  say  that  this  clause  of  the 
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will  stands  out  as  prominent  as  the  Wash- 
ington Monument,  and  it  cannot  be  ignored 
in  any  fair  construction  of  the  will. 

The  sons  of  the  testator  never  .executed 
the  power  of  appointment  by  will.  Charles 
Butler,  from  whom  the  defendants  in  error 
claim  title,  by  a  course  of  procedure  which 
is,  to  say  the  least,  very  suspicious,  obtained 
from  one  of  them,  who  had  succeeded  to  the 
rights  of  the  other,  a  quitclaim  deed  for  a 
consideration  of  "one  dollar  and  other  con- 
siderations." This  deed,  as  I  think  I  have 
shown,  he  had  no  power  to  make,  even  if 
the  transaction  was  free  from  fraud.  But- 
ler also,  at  or  about  the  same  time,  pro- 
cured from  the  executors  of  Henry  Anderson 
a  quitclaim  upon  a  like  expressed  con- 
sideration, in  which  it  is  recited  that,  "it 
being  understood  that  the  above-described 
premises  were  conveyed  to  Henry  Anderson 
in  fee,  but  held  by  him  in  his  lifetime  as  a 
mortgage  to  secure  the  payment  of  a  cer- 
tain sum  of  money  due  from  Charles  But- 
ler to  Henry  Anderson,  which  fact,  after 
his   death,   was   duly   acknowledged   under 


seal  by  William  Anderson  and  James  H. 
Anderson,  his  only  heirs  at  law,"  etc.  As 
I  construe  the  will,  neither  the  sons  of  the 
testator  nor  his  executors  and  trustees  had 
power  to  divert  the  estate  by  these  deeds; 
and  I  am  constrained  to  believe  that  they 
executed  the  deeds  under  mistake  and  mis- 
information as  to  both  the  law  and  the 
facts. 

I  will  not  unnecessarily  consume  space 
by  making  any  argument  of  my  own  to 
show  that  not  a  remnant  of  title,  legal  or 
equitable,  remained  in  Butler,  after  Ander- 
son bought  the  property  at  the  master  com- 
missioner's sale,  even  after  the  agreement 
between  Anderson  and  Butler  on  October  4, 
1844.  For  brevity's  sake  I  refer  to  the 
opinion  in  Anderson  v.  Messinger,  by  Sev- 
erens,  J.,  7  L.R.A.(N.S.)  1094,  77  C.  C.  A. 
179,  146  Fed.  929.  I  might  add  something 
to  that,  but  it  would  be  fruitless. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  December  4,  1911  (222  U. 
S.  164,  66  L.  ed.  144,  32  Sup.  Ct.  Rep.  50). 


Note.  —  Effect  of  lintitaUon  over  in  case 
the  person  to  whotn  property  ia  given 
in  the  first  instance  dies  without 
lineal  descendants,  issue,  children, 
heirs  of  the  hody,  etc,  to  give  to 
his  issue  an  interest  hy  implication 
either  hy  way  of  remainder,  execu- 
tory devise,  or  substitutional  gift,  i 

I.  Introduction,  485. 
II.  Gift  of  remainder  by  implication,  488. 

III.  Implied  gift  of  contingent  remainder, 

or  by  way  of  executory  devise,  514. 

IV.  Substitutional    gifts    by    implication, 

515. 
y.  Summary,  517. 


7.  Introduction, 

Although  it  is  true,  as  the  courts  are 
fond  of  remarking  when  confronted  by  de- 
cisions which  they  do  not  wish  to  follow, 
that  no  will  has  a  brother,  it  is  equally  true 
that  in  reviewing  cases  involving  the  same 
question  it  is  possible  to  make  certain  de- 
ductions having  a  general  application,  and 
to  note  the  considerations  which  have  in- 
fluenced other  courts  in  construing  similar 
phraseology.  Without  the  aid  to  be  de- 
rived from  such  observations,  the  task  of 
oonstruing  a  will  would  be  like  adventur- 

iFor  a  statement  of  the  general  princi- 
ples and  rules  by  which  the  courts  have 
been  guided  in  determining  the  existence  of 
devises  or  bequests  by  implication,  see  note 
to  Conner  v.  Gardner,  15  L.R.A.(N.S.)  73. 
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ing,  without  map  or  compass,  into  a  path- 
less wilderness  of  conjecture. 

It  is  accordingly  the  function  of  the 
present  note  to  collect,  and  to  set  forth 
as  fully  as  may  be  necessary  to  show  the 
reasoning  of  the  courts,  the  decisions  deal- 
ing with  the  question  of  testamentary  con- 
struction indicated  by  its  title;  to  indicate 
the  relation  of  such  question  to  other  ques- 
tions which  may  arise  out  of  the  same  form 
of  limitation;  and  to  state  the  general 
principles  to  be  derived  from  a  study  of  the 
cases. 

The  presentation  of  eases  includes  those 
in  which  a  limitation  over  has  been  made 
in  phraseology  substantially  equivalent  to 
that  indicated  in  the  title  of  this  note;  in- 
cluding cases  in  which  the  class  of  persons 
in  default  of  whom  the  property  is  given 
to  another  are  also  mentioned  in  the  pri- 
mary gift,  0.  g^  where  the  gift  is  to  A 
and  his  children,  but  if  be  dies  without 
children,  then  to  B.  ITie  note  does  not 
include  cases  in  which  the  question  whether 
a  gift  to  the  class  of  persons  in  default  of 
whom  the  property  is  given  over  may  be 
implied  was  not  discussed,  although  the 
effect  of  the  decision  is  to  deny  the  exis- 
tence of  such  a  gift, — as  where  it  is  held 
that  the  person  to  whom  the  property  is 
given  in  the  first  instance  takes  a  base 
fee  defeasible  upon  dying  without  issue,  or 
a  fee  conditional,  or  a  fee  tail  (the  issue 
in  the  two  cases  last  mentioned  taking,  not 
as  purchasers,  but  per  formam  doni).  It 
does  not,  of  course,  include  cases  in  which 
the  question  is  whether  a  gift  to  the  person 
named  as  progenitor  may  be  Implied  from 
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the  existence  of  a  gift  over  in  case  of  his 
death  without  issuc.8 

The  question  wliether  there  is  a  gift  by 
implication  to  the  offspring  of  the  person 
to  whom  the  property  is  given  in  the  first 
instance  arises  in  three  aspects: 

First:  Where  the  person  named  as  pro- 
genitor has  died  in  testator's  lifetime,  leav- 
ing descendants,  in  which  case  the  form  of 
the  question  is  whether  his  descendants  are 
substituted  by  implication. 

Second:  Where  the  person  named  as  pro- 
genitor has  survived  the  testator,  but  has 
died  before  the  time  when  the  gift  vests  in 
possession, — c.  g.,  during  the  continuance  of 
an  antecedent  estate, — leaving  descendants, 
in  which  case  the  question  is  whether  a 
gift  to  tliem  taking  effect  as  an  alterna- 
tive contingent  remainder  or  by  way  of 
executory  devise  may  be  implied.    And 

Third:  Where  the  person  named  as  pro- 
genitor has  survived  to  take  possession,  in 
which  case  the  question  is  as  to  the  exis- 
tence of  a  gift  by  implication  of  a  remain* 
der  to  his  offspring. 

The  first  problem  which  one  confronted 
with  the  necessity  of  working  out  the  con- 
struction of  a  will  containing  the  phrase 
in   question   has   to   solve  is  to   determine 


whether  or  not  the  term  "lineal  descendants" 
or  "issue"  or  "heirs  of  the  body"  (as  the 
case  may  be)  is  used  to  designate  an  in- 
definite succession  of  issue.  In  doing  so, 
he  will  be  aided  in  most  jurisdictions  by  a 
statute  declaring  that,  in  the  absence  of 
evidence  of  a  contrary  intention,  such  phrase 
shall  be  construed  to  mean  heirs  or  issue 
living  at  the  death  of  the  person  named 
as  ancestor.  If,  however,  such  term  is  used 
to  designate  an  indefinite  succession  of  is- 
sue, it  is  not  a  word  of  purchase;  and  the 
question  of  the  existence  of  a  gift  to  them 
by  implication  cannot  arise,  because  the 
only  mode  in  which  they  can  take  in  the 
indefinite  succession  which  the  term  con- 
notes is  by  devolution,  thereby  necessitating 
the  treatment  of  the  term  as  one  of  limi- 
tation.8 

Where  the  condition  of  the  limitation 
over  is  found  to  denote  an  indefinite  failure 
of  issue,  its  presence  has  certain  effects 
upon  the  estate  taken  by  the  primary  devi- 
see, of  which  notice  may  here  be  taken. 

Where  the  subject  of  the  gift  is  real  prop- 
erty, and  the  statute  de  dofUs*^  is  in  force, 
the  effect  will  be  to  give  the  first  taker, 
even  though  his  estate  is  expressly  limited 
to   one   for    life,  &   a   fee   tail   by    implica- 


8  For  an  instance  of  this  sort,  see  McAl- 
pin's  Estate,  211  Pa.  26,  60  Atl.  321. 

8  "Issue"  is  nomen  colLcctivum,  and  a 
word  of  very  extensive  import.  It  embraces 
descendants  of  every  degree  existent  at  every 
period,  and  cannot  be  satisfied  by  being  ap- 
plied to  objects  at  a  given  period.  The  only 
mode,  therefore,  by  which  a  gift  to  the  issue 
can  be  made  to  run  through  the  whole  line 
of  objects  comprehended  in  the  term,  is  by 
construing  it  as  a  word  of  limitation, 
synonymous  with  heirs  of  the  body,  by 
which  means  the  ancestor  takes  an  estate 
tail;  an  estate  capable  of  comprising  in  its 
devolution,  though  not  simultaneously,  all 
the  objects  embraced  in  the  word  "issue" 
in  its  largest  signification.  Powell,  De- 
vises, *507. 

*The  statute  of  Westminster  II.,  com- 
monly called  the  statute  de  donis,  was 
enacted  for  the  purpose  of  avoiding  the 
effect  of  a  construction  placed  by  the  courts 
upon  a  grant  to  one  and  the  heirs  of  his 
body.  By  such  a  grant,  under  the  common 
law  as  it  stood  prior  to  this  statute,  the 
first  taker  was  held  to  take  a  fee  condition- 
al, the  condition  being  that  it  should  revert 
to  the  donor  if  the  donee  had  no  heirs  of 
his  body;  but  if  he  had,  it  should  then  re- 
main to  the  donee,  descending,  however,  not 
to  his  heirs  generally,  as  in  the  case  of  a  fee 
simple,  but  to  the  class  of  heirs  described 
per  formam  doni.  By  "a  subtle  finesse 
of  construction,"  as  Blackstono  terms  it, 
the  courts  held,  with  the  laudable  purpose 
of  avoiding  "the  inconveniences  which  at- 
tended these  limited  and  fettered  inherit- 
ances," that  upon  the  birth  of  issue  the  con- 
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dition,  being  performed,  was  thenceforth 
entirely  gone,  and  therefore  that  the  tenant 
in  fee  conditional  might,  by  aliening  the 
land,  bar  not  only  his  own  issue,  but  also 
the  donor  of  his  interest  in  the  reversion; 
and  so,  by  afterward  repurchasing  the 
lands,  might  himself  become  possessed  of  a 
fee  simple  absolute.  Thereupon  the  nobility, 
to  enable  them  to  perpetuate  their  posses- 
sions in  their  own  families,  procured  the 
enactment  of  the  statute  de  donis,  which, 
by  providing  that  where  tenements  should 
be  granted  to  one  and  the  heirs  of  his  body, 
they  should  at  all  events  go  to  the  issue,  if 
any,  or  if  none,  should  revert  to  the  donor, 
gave  rise  to  the  estate  known  as  fee  tail. 
For  a  more  detailed  statement  of  the  above 
matters,  see  2  Bl.  Com.  pp.  110  et  seq. 

6  A  very  clear  explanation  of  this  was 
given  by  Lord  Thurlow  in  Knight  v.  Ellis, 
2  Bro.  Ch.  570,  who  said:  "A  man,  by  his 
will,  devises  to  A  for  life,  there  being  plain- 
ly an  interest  only  for  life  given;  if  that 
were  all,  the  disposition  would  end  there 
as  to  A,  and  any  other  gift  would  be  effect- 
ual after  his  death.  The  testator  then  gives 
the  same  fund  over  to  B  after  failure  of 
issue  of  A.  What  is  the  court  to  do?  It 
is  clear  that  a  life  interest  only  is  given 
to  A.  It  is  clear  that  no  benefit  is  given 
to  B  while  there  is  any  issue  of  A.  The 
consequence  is  that,  as  no  interest  springs 
to  B,  and  no  express  estate  is  given  after 
the  death  of  A,  the  intermediate  interest 
would  be  undisposed  of,  unless  A  were  con- 
sidered as  taking  for  the  benefit  of  his  issue 
as  well  as  of  himself;  and,  as  the  words  in 
this  case  are  capable  of  such  amplification, 
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tion, «  by  operation  of  the  rule  in  Shelley's 
Case.  7  The  reason  for  this  is  that,  as  an  in- 
tention to  benefit  the  issue  of  the  first  taker 
is  inferable,  the  only  way  in  which  such  in- 
tention may  be  given  effect  is  by  enlarging 
the  estate  of  their  progenitor.  The  fee  tail 
thus  vested  in  the  first  taker  may,  by  opera- 
tion of  the  various  statutory  provisions  in 
force  in  different  states,  be  turned  into  a 
fee  simple;  or  into  a  life  estate  with  re- 
mainder to  those  to  whom  the  property 
would  pass  at  his  death;  or  may  be  re- 
tained as  a  fee  tail  in  the  first  taker,  with 
remainder  in  fee  to  his  issue. 

But  where  the  statute  de  donis  is  not 
regarded  as  part  of  the  common  law,  or 
has  been  expressly  abrogated,  the  older  doc- 
trine comes  into  play  that  a  gift  to  one 


with  a  limitation  if  he  dies  without  issue 
creates  a  conditional  fee  with  a  limitation 
over  by  way  of  executory  devise.8  If  there 
is  issue  born  alive,  capable  of  inheriting  the 
estate,  the  tenant  in  fee  conditional  has 
the  right  of  alienation,^  and  his  conveyance, 
whether  made  before  or  after  birth  of  is- 
sue, is  good  as  against  them;  though  if 
he  does  not  alien,  the  estate  will  descend 
to  them,  not  according  to  the  ordinary 
course  of  descent,  but  (to  use  the  technical 
expression)  per  formam  doni  to  the  par- 
ticular class  of  heirs  named  in  the  condi- 
tion.io 

Where  the  subject  of  the  gift  is  personal 
property,  and  the  gift  is  indefinite,  with  a 
gift  over  in  default  of  descendants,  issue, 
etc.,  of  the  first  taker,  the  first  taker  will 


the  court  naturally  implies  an  intention  in 
the  testator  that  A  should  so  take,  that  the 
propery  might  be  transmissible  through  him 
to  his  issue,  and  he  was  therefore  considered 
as  taking  an  estate  tail,  which  would  de- 
scend on  his  issue." 

6  If  a  devise  be  made  to  one  without 
specifying  any  estate,  and  in  case  of  an  in- 
definite failure  of  his  issue,  a  devise  over,  the 
first  devisee  shall  take  an  estate  tail,  for  it 
is  manifest  that  the  testator  intended  a  bene- 
fit to  the  issue,  and  that  the  estate  should 
not  cease  but  on  a  general  failure;  and  this 
intention  can  be  effected  only  by  declaring 
the  estate  a  fee  tail  in  the  ancestor.  Per 
Story,  J.,  in  Lippett  v.  Hopkins,  1  Gall. 
454,  Fed.  Cas.  No.  8,380,  citing  Forth  v. 
Chapman,  1  P.  Wms.  664;  Rex  v.  Rumball, 
Cro.  Jac.  448;  Wyld  v.  Lewis,  1  Atk.  432; 
Denn  v.  Slater,  5  T.  R.  335 ;  Hope  v.  Taylor, 
1  Burr.  268;  Sonday's  Case,  9  Coke,  127; 
Milliner  v.  Robinson,  F.  Moore,  682;  Rex 
V.  Melling,  1  Vent.  231;  Newland  v.  Shep- 
hard,  2  P.  Wms.  194;  Blackborn  v.  Edgley, 
1  P.  Wms.  605 ;  Comyn's  Dig.  "Devise,"  note 
5;  Blaxton  v.  Stone,  3  Mod.  123;  1  Rolle, 
Abr.  837;  Fen  ex  dem.  Lowndes  v.  Lown- 
des, 4  Burr.  2246;  Green  v.  Armsteed,  Ho- 
bart,  65;  Greeve  v.  Dewel,  Cro.  Jac.  599; 
Brice  v.  Smith,  Willes,  Rep.  1.  Continuing, 
the  same  authority  said:  And  even  where 
the  estate  to  the  first  devisee  has  been  ex- 
pressly limited  for  life,  and  a  devise  over 
upon  a  like  failure  of  his  issue,  the  same 
construction  has  prevailed.  Forth  v.  Chap- 
man, 1  P.  Wms.  667;  Target  v.  Gaunt,  1  P. 
Wms.  432,  Gilb.  Eq.  Rep.  149,  10  Mod. 
402;  Brice  v.  Smith,  Willes,  Rep.  1.  And 
80  where  no  estate  whatsoever  has  been 
dirctly  devised,  upon  the  implication  arising 
from  the  devise  over  on  the  failure  of  his 
issue,  the  devisee  has  been  permitted  to  take 
an  estate  tail.  Goodright  ex  dem.  Good- 
ridge  V.  Goodridgc,  Willes  Rep.  369,  7  Mod. 
453;  Walter  v.  Drew,  1  Comyns,  Rep.  372. 
These  are  cases  of  an  estate  tail  arising  by 
implication." 

"It  is  as  well  settled  that  a  devise  to  one 
and  his  heirs,  and  if  he  die  without  issue, 
then  over  to  another,  creates  an  estate  tail, 
as  if  the  principal  devise  had  been  in  the 
51  LJl.Au(N^.) 


most  technical  language,  to  him  and  the 
heirs  of  his  body.  The  words  of  the  devise 
over,  *if  he  die  without  issue'  then  over  to 
another,  limit  the  generality  of  the  term 
'heirs'  in  the  principal  devise,  and  lead  us 
to  the  inevitable  conclusion  that  the  testa- 
tor intended  heirs  of  the  body  only,  and 
not  heirs  generally.  And  whenever  this  in- 
tention can  be  collected  from  the  whole  will, 
taken  together,  let  the  phraseology  in  the 
particular  clauses  of  it  be  what  it  may,  it 
has  been  always  construed  to  make  an  es- 
tate tail."  Den  ex  dem.  Harris  v,  Taylor, 
5  N.  J.  L.  413. 

But  "where  the  limitation  over  is  to  take 
effect,  not  on  an  indefinite  failure  of  issue 
of  the  prior  taker,  but  on  a  failure  of  chil- 
dren only,  or  on  a  failure  of  issue  within  a 
given  time,  there  the  limitation  over  will 
not  raise  an  estate  tail  by  implication  in 
the  prior  taker,  but  he  will  have  a  life  es- 
tate with  a  contingent  remainder  over,  or  a 
life  estate  with  a  limitation  over  of  a 
springing  interest,  or  a  fee  with  a  con- 
ditional limitation  over,  as  the  case  may 
be."    Smith,  Executory  Interests,  p.  301. 

"It  is  an  established  rule  of  law  that  a 
devise  to  one,  and  if  he  die  without  heirs 
of  his  body,  then  over  to  another,  creates 
an  estate  tail  in  the  first  taker  whatever 
the  actual  intention  of  the  testator  may 
have  been;  but  words  qualifying  such  a  de- 
vise, which  show  that  the  testator  had  in 
mind  a  definite  failure  of  issue  on  the  de- 
cease of  the  first  taker,  and  made  provision 
for  that,  will  defeat  such  a  construction." 
Schmaunz  v.  Goss,  132  Mass.  141. 

7  See  note  on  Rule  in  Shelley's  Case,  29 
L.R.A.(N.S.)  1073. 

*  As  to  the  validity  of  a  limitation  over 
upon  an  indefinite  failure  of  issue,  see  note 
to  Merrill  v.  American  Baptist  Missionary 
Union,  3  L.RJ^.(N.S.)   1143. 

9  In  the  case  of  a  conditional  fee  simple 
at  common  law,  the  parent  on  the  birth  of 
a  child  had  the  jus  alienandi;  the  condition 
was  thereby  performed,  and  the  estate  was 
alienable  prior  to  the  statute  de  donia, 
Weakley  v.  Rugg,  7  T.  R.  322. 

10  See  note  4,  supra. 
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take  an  absolute  estate  under  the  well- 
established  rule  of  construction  that  where 
personal  estate  is  given  in  terms  which,  if 
applied  to  real  estate,  would  create  an 
estate  tail,  it  vests  absolutely  in  the  first 
taker. 11  For  this  rule  there  seem  to  be  two 
reasons,  first,  that  the  term  used  indicates 
a  clear  meaning  on  the  part  of  the  testator 
that  the  property  shall  go  in  a  course  of 
devolution  till  there  is  an  exhaustion  of 
heirs  of  the  body,  which  intention  cannot 
be  carried  into  efi'ect,U  an  estate  in  chattels 
not  being  transmissible  to  the  issue  in  the 
same  manner  as  real  estate,  nor  capable  of 
any  kind  of  descent;  and,  second,  that,  as 
the  gift  over  can  take  effect,  if  at  ail, 
only  as  an  executory  bequest,^'  it  is  void 
for  remoteness,  leaving  the  estate  of  the 
first  taker  unaffected.  And  as  the  use  of 
words  of  inheritance  is  unnecessary  to  pass 
an  absolute  interest  in  personal  property, 
his  estate  therein  stands  unqualified.^^  It 
may  be  remarked  in  passing,  however,  that 
in  order  to  render  the  gift  over  good,  the 
courts  are  inclined  to  construe  the  limita- 
tion as  intending  a  definite  failure  of  is- 
sue.w 

But  where  a  gift  of  personalty  is  to  one  for 
life,  and  if  he  dies  without  issue,  etc.,  over, 
an  absolute  interest  will  not  be  given  him 
by  implication,!*  though,  if  the  property 
had  been  real  estate,  he  would  have  taken 
an  estate  tail  by  implication  under  the  rule 
in  Shelley's  Case,  as  herein  before  pointed 
out. 

The  practical  application  of  what  has 
been  said  of  the  consequences  which  follow 
the   employment,   in   a   limitation   over   of 


real  property,  of  the  terms  "lineal  descend- 
ants," "issue,"  etc.,  as  denoting  an  indefi- 
nite succession,  is  this:  That,  though 
persons  answering  the  description  at  the 
death  of  their  progenitor  cannot,  ex  neces- 
sitate rei,  take  directly,  they  may  at  com- 
mon law  take  the  property  as  tenants  in 
tail,  or,  under  some  of  the  statutes  abolish- 
ing fees  tail,  a  remainder  in  fee.  Or,  where 
the  statute  de  donis  is  not  in  force,  they 
may,  if  their  ancestors  have  not  aliened  the 
property,  take  it  per  formam  doni.  With 
cases  involving  th^se  consequences  the  pres- 
ent note  has  no  concern. 

From  what  has  been  said,  it  will  be 
apparent  that  the  question  whether  the 
class  in  default  of  whom  the  property  is 
given  to  another  take  by  implication  can 
arise  only  where,  as  a  result  of  the  pre- 
liminary inquiry  above  suggested,  it  is 
found  that  the  phrase  "lineal  descendants" 
or  "issue"  or  "heirs  of  the  body"  or  "chil- 
dren" was  used  by  the  testator,  not  as  sig- 
nifying an  indefinite  succession,  but  as 
designating  persons  answering  to  the  de- 
scription at  the  death  of  the  person  named 
as  ancestor.!?  But  even  then  the  question 
may  hot  arise  if  the  o*7eration  of  the  con- 
tingency is  so  confined  as  to  give  the  pri- 
mary devisee  an  absolute  estate  at  some 
time  prior  to  his  death.lS 

II.  Gift  of  remainder  hy'  implication. 

With  reference  to  the  decisions  comprised 
in  this  note  the  following  general  observa- 
tions may  be  made: 

Where  the  question  is  whether  descend- 


11  See  Jarman,  Wills,  •1366;  Theobald, 
Wills,  477 ;  Powell,  Devises,  632 ;  Ex  parte 
Wynch,  6  De  G.  M.  &  G.  188,  23  L.  J. 
Ch.  N.  S.  930,  18  Jur.  659. 

w  Ex  parte  Wynch,  supra. 

IS  The  reason  why  the  gift  over  can  take 
effect  only  as  an  executory  bequest  is  that, 
as  the  statute  de  donis  applies  only  to  real 
property,  and  as  the  gift  is  absolute,  sub- 
ject only  to  be  defeated  upon  a  future  con- 
tingency, there  remains  to  the  donor  only 
a  possibility  of  reverter,  which  cannot  be 
limited  over  by  way  of  remainder,  and  there- 
fore must  take  effect,  if  at  all,  as  an  execu- 
tory bequest.  But  as  an  executory  gift  to 
take  effect  upon  an  indefinite  failure  of 
issue  is  void  for  remoteness  (see  note  in 
3  L.R.A.(N.S.)  1143),  the  gift  is  not  oper- 
ative. 

14  That,  where  the  words  "dyin^  without 
issue"  are  held  to  import  an  indefinite  fail- 
ure of  issue,  the  gift  over  may  be  void  for 
remoteness,  and  consequently  will  not  oper- 
ate to  reduce  the  estate  given  by  the  words 
of  the  original  gift,  see  \\^ebster  v.  Parr,  26 
Beav.  237. 

"See  Forth  v.  Chapman,  1  P.  Wms.  663; 
Target  v.  Gaunt,  1  P.  Wms.  432,*Gilb.  Eq. 
Rep.  149,  10  Mod.  402. 
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"Theobald,  Wills,  p.  477.  '"The  utmost 
that  can  be  made  out  of  a  limitation  over 
of  personal  estate  in  default  of  issue  of  the 
legatee  for  life,  or  if  he  should  die  without 
issue,  or  leaving  no  issue,  is  an  implication 
of  a  bequest  to  the  issue."  Sheet's  Estate, 
52  Pa.  258. 

17  In  other  words,  the  effect  of  a  decision 
that  the  phrase  was  used  by  the  testator  to 
connote  an  indefinite  succession  is  to  pre- 
clude any  further  inquiry  into  the  intention 
of  the  testator,  since,  for  reasons  herein- 
before given,  an  indefinite  succession  of 
issue  cannot  take  as  purchasers.  For  eases 
in  which  the  existence  of  a  gift  by  impli- 
cation to  children  of  the  primary  devisee 
has  been  denied  on  this  ground,  see  note  46, 
infra. 

18  See,  in  this  connection,  note  in  25 
L.R.A.(N.S.)  1045,  on  Time  to  which  the 
contingency  of  a  legatee  or  devisee  without 
child  or  issue,  upon  which  a  gift  is  con- 
ditioned, is  referable;  also  note  in  37 
L.R.A.(N.S.)  164,  on  the  question  whether 
the  contingency  of  death  without  issue,  chil- 
dren, etc.,  imports  their  survival  of  the  first 
taker. 
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antd  take  a  remainder  by  implication  at  the 
death  of  their  ancestor,  it  is  settled  that  a 
fee  given  in  apt  terms  ^  to  the  primary 
devisee  will  not  be  cut  down  to  a  life  estate 
for  the  purpose  of  letting  in  such  a  remain- 
der, since  it  would  be  a  violation  of  the 
intention  of  the  testator  to  give  the  descend- 


ants anything  as  against  their  progenitor; 
and  because  the  implication  in  such  case  is 
wholly  unnecessary,  it  being  within  the  pow- 
er of  one  who  takes  absolutely  to  provide 
for  his  descendants. 

The  same  is  of  course  the  case  where, 
though  technical  terms  are  not  used  in  the 


»In  Goldsby  ▼.  Goldsby,  38  Ala.  404, 
where  a  testator  devised  lands  and  slaves  to 
each  of  his  children,  adding,  "All  of  the 
above  property  is  given  and  bequeathed  to 
my  children  and  the  heirs  of  their  body,  and 
for  their  proper  benefit  and  use,  and  not  to 
be  disposed  of  by  the  husbands  of  my  said 
daughters  Eliza  and  Elizabeth,  and  to  re- 
vert to  my  family  in  all  cases  where  my 
children  may  die  without  issue.  This  item 
is  merely  intended  to  entail  the  property 
given  to  my  sons,  as  far  as  can  be  done  con- 
sistently with  the  laws  of  the  country,"  it 
was  held  that  the  provision  quoted  did  not 
create  a  remainder  in  favor  of  the  children 
of  a  son;  but  that  the  son  took  a  fee  quali- 
fied as  to  the  executory  devise  over  in  the 
event  of  his  dying  without  issue,  but  pure 
and  absolute  as  to  his  heirs  or  the  heirs 
of  his  body;  and  that  as  he  did  not  die 
without  issue,  his  death  consummated  his 
title  discharged  of  the  contingent  estate, 
and  gave  to  his  heirs  a  fee  simple  absolute, 
not  by  virtue  of  a  remainder  created  by  the 
will,  but  by  inheritance  from  their  ancestor. 

In  Lee  v.  Shivers,  70  Ala.  288,  testator  de- 
vised lands  to  his  son  "to  have  and  to  hold 
the  said  described  lands  to  him,  the  said  R. 
H.  Lee,  and  to  his  heirs  and  assigns  for- 
ever, together  with  all  the  appurtenances 
thereunto  belonging."  In  a  subsequent  item 
of  the  will  he  provided:  "It  is  my  will 
and  desire  that,  if  my  sons,  or  either  of 
them,  named  in  this  will,  should  die  without 
children  or  a  child;  or  if  they,  or  either  of 
them,  should  die  leaving  children  or  a  child, 
and  such  children  or  child  should  die  with- 
out a  child  or  children,  then,  and  in  that 
event,  the  real  estate  and  the  slaves  given 
to  my  said  sons  by  this  will,  or  such  of 
them  as  may  die  without  children  or  a 
child,  or  having  died  leaving  children  or  a 
child,  and  such  children  or  child  shall  die 
without  a  child  or  children,  shall  go  to  the 
surviving  brothers  of  said  sons,  or  their 
children."  It  was  held  that,  as  the  lan- 
guage of  the  disposing  clause,  taken  alone, 
would  create  a  fee  simple  estate  in  the  son, 
the  effect  of  the  subsequent  provision  was 
simply  to  convert  this  interest  into  a  quali- 
fied or  determinable  fee,  with  a  limitation 
over  by  way  of  executory  devise,  and  there- 
fore that  a  child  of  the  son  took  nothing 
under  the  will  by  implication. 

In  English  y.  McCreary,  167  Ala.  487,  48 
So.  113,  the  testator  provided  that  the  re- 
spective shares  given  to  his  several  daugh- 
ters "are  given  to  them  and  their  bodily 
heirs,  or  the  lawful  heirs  of  their  bodies" 
(which  clause,  if  it  stood  alone,  would  have 
created  a  fee  tail,  which  a  statute  would 
have  converted  into  a  fee  simple),  and  fur- 
titer  provided:  "Should  any  of  my  young- 
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est  children  die  before  having  or  leaving 
any  heir,  tiicn  their  shares  to  be  divided  be- 
tween the  remainder  or  surviving  part  of 
said  four  younger  children."  It  was  held 
that  the  latter  clause  did  no  more  than 
postpone  the  vesting  of  the  fee  until  the 
naving  of  a  child,  and  therefore  that  the 
title  taken  by  the  grantee  of  a  daughter 
was  good  as  against  her  children. 

In  Friedman  v.  Steiner,  107  111.  125, 
where  a  testator  devised  the  residuum  of  his 
estate  to  his  wife  "and  unto  her  heirs  and 
assigns  forever,  to  the  total  exclusion  of 
any  and  all  person  or  persons  whatsoever: 
Provided,  however,  upon  the  express  con- 
dition hereby  made  by  me  in  case  the  said 
Rebecca  Steiner  after  my  decease  shall  die 
intestate  and  without  leaving  her  surviving 
lawful  issue,  .  .  .  that  then  and  in  such 
event"  the  property  given  to  her  should  be 
converted  into  money  and  paid  to  certain 
legatees, — it  was  held  that  the  wife  took  not 
merely  a  life  estate  with  power  of  disposal, 
but  a  determinable  fee,  it  being  clearly  the 
intention  of  the  testator  to  give  her  an  es- 
tate which  might  descend  to  her  surviving 
lawful  issue  and  thereby  become  in  them 
an  estate  in  fee  simple  absolute. 

In  Greer  v.  Wilson,  108  Ind.  322,  9  N.  E. 
284,  where  a  testator  devised  to  his  daugh- 
ter "and  to  her  heirs  and  assigns  forever, 
the  fee  simple  of  all  said  real  estate  of 
which  I  may  die  seised,"  and  further  pro- 
vided: "It  is  further,  however,  my  will 
that  in  case  my  said  daughter  shall  die 
without  any  heir  of  her  body  surviving,  or 
in  case  of  such  heir  and  it  do  not  survive 
to  full  age,"  then  over, — it  was  held  that 
the  daughter  took  an  estate  in  fee  simple 
determinable  on  a  future  contingency,  and 
not  merely  a  life  estate  with  a  remainder 
over  to  her  children  contingent  upon  their 
arriving  at  full  age. 

In  Whayden  v.  Wilson,  4  Ky.  L.  Rep. 
827,  it  was  held  that  under  a  devise  to  £. 
*'and  her  heirs  forever,"  and  in  case  E. 
should  die  without  any  heir,  the  land  to  be- 
long to  A.  and  her  heirs,  E.  took  the  abso- 
lute fee  liable  to  be  devested  if  she  should 
die  without  heirs;  and  therefore  that  a 
purchaser  from  her  was  entitled  to  hold  as 
against  her  children. 

In  Rothwell  v.  Jamison,  147  Mo.  601,  49 
8.  W.  503,  a  testatrix  who  had  only  one 
child,  a  daughter,  who  was  at  the  time  of 
her  mother's  death  about  eight  or  nine 
years  of  age,  devised  to  the  daughter  "and 
her  children"  certain  property,  with  the 
proviso:  "And  if  my  said  daughter  .  .  . 
shall  die  without  issue,  it  is  my  will  that 
all  the  property  which  I  do  hereby  devise 
to  her  shall  be  equally  divided,  after  the 
death   of  the  said    [daughter],   equally  be- 
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words  of  gift,  the  language  of  the  testator 
imports   (without  the  aid  of  the  statutory 


presumption   presently  to  be   referred  *to) 
the  gift  of  a  fee*>  or  absolute  interest.*! 


tween  my  brothers  and  sisters."  The  words  1 
"and  her  children"  were,  in  view  of  the ' 
daughter's  tender  years,  construed  by  the 
court  as  words  of  limitation,  and  not  of  pur- 
chase, and  it  was  held  that  it  could  not  be 
said  from  anything  appearing  in  the  will 
that  it  was  the  intention  of  the  testatrix  to 
devise  any  less  estate  to  the  daughter  than 
a  lee* 

In  Carter  v.  Reddish,  32  Ohio  St.  1,  a  tes- 
tator having  two  infant  children  gave  and 
bequeathed  to  each  of  them  certain  real 
estate,  adding:  "Each  of  my  aforesaid  chil- 
dren to  have  and  to  hold  the  same  during 
their  natural  lives,  and  to  their  heirs,  and 
in  case  of  the  decease  of  both  my  aforesaid 
children  before  they  may  be  of  maturity 
according  to  law,  and  without  lawful  issue, 
then  the  whole  of  the  aforesaid  real  estate, 
as  also  all  the  real  and  personal  estate,  or 
any  property  whatsoever  which  may  be  com- 
ing to  them  through  this  my  last  will,  to 
be  left  to"  the  children  of  a  brother  and 
sister.  He  continued:  "I  give  and  bequeath 
to  my  children  as  aforesaid  the  whole  of 
my  remaining  property,  whether  real  or  per- 
sonal, ...  to  be  equally  divided  be- 
tween the  said  Sarah  and  Stevenson,  at  the 
time  the  said  Sarah  becomes  of  age,"  and 
directed  that  upon  the  division  taking  place 
the  share  of  the  son  should  be  retained  by 
his  guardian  until  lie  should  become  of  full 
age.  It  was  held  that  the  children  took  a 
fee  defeasible  only  upon  death  without  issue 
during  minority,  and  not  a  life  estate  with 
remainder  by  implication  to  their  issue. 

In  Cudworth  v.  Thompson,  3  Dcsauss. 
Eq.  256,  4  Am.  Dec.  617,  a  testatrix  be- 
queathed certain  slaves  to  her  nephews, 
"their  heirs  and  assigns  forever;  but  in 
case  both  my  nephews  shall  die  without 
leaving  issue  of  their  bodies,  then  I  give 
and  bequeath  the  said  slaves  with  the  future 
issue  and  increase  to  Mr.  Thomas  Hamlin, 
their  heirs  and  assigns  forever.  My  will 
further  is  that  until  the  contingency  afore- 
said shall  happen  the  said  slaves  shall  re- 
main and  be  in  the  charge  of  and  under  the 
direction  of  [the  executors]  whom  I  here- 
by nominate  and  appoint  executors  of  this 
my  last  will,  who  are  hereby  directed  an- 
nually to  pay  over  the  profits  arising  from 
the  labor  of  the  said  slaves  to  the  said 
[nephews]  equally  for  their  exclusive  use 
and  benefit."  It  was  held  that  the  language 
used  was  apt  to  give  the  legatees  an  abso- 
lute estate  with  cross  remainders  by  im- 
plication; and  that  no  presumption  of  an 
intent  to  restrain  the  estate  of  the  first 
legatees  to  a  mere  life  estate,  so  as  to  let  in 
their  children  as  purchasers,  was  furnished 
by  the  provision  that  the  slaves  should  re- 
main in  charge  of  the  executors. 

20  In  Mitchell  v.  Campbell,  94  Ky.  347, 
23  S.  W.  666,  testator  devised  the  bulk  of 
his  estate  to  his  mother  and  sister,  to  be 
held  as  a  means  of  support  for  themselves, 
and  to  enable  them  to  care  for  the  children 
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of  a  deceased  sister.  He  further  provided 
that  in  case  the  sister  died  before  those 
children  were  raised,  his  brothers  should 
take  charge  of  the  children  and  property,  in 
conjunction  with  his  mother  if  living,  and 
carry  out  his  wish  in  regard  to  them,  and 
ultimately  to  dispose  of  the  estate  for  the 
benefit  of  testator's  heirs;  but  that  if  the 
sister  should  live  until  the  children  men- 
tioned were  "raised  and  old  enough  to  no 
longer  require  care  of  guardians  and  sup- 
port," "she  is  to  continue  the  ownership 
of  the  estate,  and  do  as  she  pleases  with  it 
at  her  death,  provided  she  leaves  heirs  of 
her  own  body,  which  heirs  are  to  take  it. 
But  if  she  dies  without  leaving  heirs  of 
her  own  bodv,  then  my  will  is,  that  brothers 
John  and  Murry  Walker  are  to  dispose  of 
the  estate  for  the  benefit  of  my  heirs  at 
law."  The  court  held  that  the  sister  took, 
not  a  life  estate,  but  a  defeasible  fee,  say- 
ing: "We  do  not  think  there  is  much  diffi- 
culty in  determining  what  was  the  testa- 
tor's plan  for  disposing  of  his  estate;  for 
it  was  evidently  well  considered  and  ma- 
tured. The  term  'ownership,'  used  to  de- 
scribe the  quantity  of  estate  he  intended 
his  sister  Maria  Jane  to  have,  according  to 
its  common  signification,  comprehends  a 
fee,  and  cannot  be  properly  restricted  so  as 
to  mean  a  mere  life  estate.  And  the  proviso 
of  her  leaving  heirs  of  her  own  body,  who 
were  to  take  the  estate,  was  obviously  in- 
tended to  be  operative  only  in  case  she  died 
intestate,  and  not  to  limit  the  estate  al- 
ready given  to  her.  For  their  absohite 
right  to  take  it  cannot  be  at  all  reconciled 
with  her  unqualified  power  to  do  as  she 
pleased  with  it  at  her  death.  Moreover,  if 
the  testator  had  intended  to  restrict  the 
devise  to  a  life  estate,  it  is  a  reasonable 
supposition  he  would  have  used  the  word 
'children'  instead  of  *heirs,'  to  indicate  who 
were  at  all  events  to  take  at  her  death." 

In  Cleveland  v.  Cleveland,  5  Ky.  L.  Rep. 
56,  a  testator  who  had  been  married  twice 
devised  to  his  only  child  by  his  first  wife 
a  tract  of  land,  "to  her  and  her  heirs  for- 
ever," and  then  said:  "My  six  children 
not  provided  for  (naming  them)  are  to 
have  the  balance  of  my  esto,te  not  disposed 
of.  In  case  of  the  death  of  any  of  my  chil- 
dren without  bodily  heirs,  their  landed  es- 
tate to  revert  back  to  their  brothers  and 
sisters."  It  was  held  that,  as  the  devise  to 
the  daughter  by  the  first  wife  clearly  gave 
her  the  fee,  and  as  no  reason  appeared  upon 
the  face  of  the  will  or  from  the  language 
used  that  would  lead  to  the  conclusion  that 
it  was  the  purpose  of  the  testator  to  limit 
the  estate  given  to  the  others,  they  should 
be  regarded  as  taking  a  defeasible  fee,  and 
not  a  life  estate  with  remainder  to  their 
children. 

In  Richardson  v.  Noyes,  2  Mass.  56,  3 
Am.  Dec.  24,  where  testator  gave  to  his 
three  sons  certain  lands,  adding,  "Also  my 
will  is  that  if  either  or  any  of  my  three 
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last-named  sons,  John,  James,  or  William, 
should  die  without  children,  the  survivor 
or  survivors  to  hold  the  interest  or  share 
of  each  or  any  of  them  dying  without  chil- 
dren as  aforesaid,"  it  was  held  that  the 
will  did  not  give  an  estate  for  life  to  a 
son  with  remainder  to  his  children,  if  he 
should  have  any,  but  a  fee  determinable 
upon  dying  without  issue,  the  court  adduc- 
ing in  support  of  this  conclusion  expressions 
in  the  will  showing  an  intention  to  give 
the  sons  a  fee,  and  the  fact  that  a  different 
construction  would  produce  an  inequality 
of  distribution  among  grandchildren.  In 
the  course  of  its  discussion  the  court  said: 
"The  fee  was  certainly  intended  to  vest  in 
children  or  grandchildren.  Whether  any  of 
the  latter  existed,  at  the  time  the  will  was 
made,  or  not,  we  are  ignorant.  But,  in 
either  case,  no  motive  is  suggested  why  the 
testator  should  entertain  a  more  favorable 
regard  for  his  grandchildren,  and  make  a 
better  provision  for  them,  than  for  his  own 
children." 

In  Yocum  v.  Siler,  160  Mo.  281,  61  S.  W. 
208,  a  testator  provided:  "To  my  well- 
beloved  son  [name],  my  natural  son,  I  be- 
queath absolutely  [certain  realty],  and  fur- 
ther, with  the  express  understanding  and 
restriction,  namely,  that  if  my  said  son  dies 
without  legal  issue,  descendants  of  his,  legit- 
imate issue  of  his,  said  land  shall  pass  to" 
certain  sisters,  nieces,  and  a  nephew.  It 
was  held,  though  by  a  divided  court,  that 
it  was  the  intention  of  the  testator  to  give 
the  devisee  a  fee  simple  absolute,  subject  to 
be  determined  or  defeated  if  he  should  die 
without  legal  descendants,  the  effect  of 
words  appropriate  to  the  creation  of  a  fee 
simple  in  the  devisee  not  being  subject  to 
diminution  by  inference  of  an  intent  to  give 
the  devisee  a  life  estate  with  remainder  to 
his  descendants. 

The  construction  of  the  same  will  was 
also  under  consideration  in  Yocum  v.  Park- 
er, 130  Fed.  722,  in  which  it  was  held  that 
the  son  took,  not  a  life  estate  with  remain- 
der to  his  children,  but  a  fee  which  became 
absolute  on  birth  of  issue,  the  court  say- 
ing: "After  the  birth  of  such  children,  to 
limit  the  son's  interest  to  a  mere  life  es- 
tate would  be  to  read  out  of  the  granting 
part  of  the  devise  the  word  'absolutely,'  and 
to  import  into  the  grant  the  customary  apt 
words  essential  to  the  creation  of  an  estate 
in  remainder  in  the  children."  The  forego- 
ing decision  was  reversed  by  the  circuit 
court  of  appeals  upon  the  ground  that 
there  was  no  affirmative  showing  in  the 
record  of  jurisdiction  (66  C.  C.  A.  80,  130 
Fed.  770),  but  upon  motion  for  rehearing 
it  was  satisfactorily  shown  that,  in  the 
preparation  of  the  transcript  of  the  record 
of  the  court  below,  an  error  had  been  made 
in  the  copy  of  the  petition,  and  that  in  fact 
it  contained  the  necessary  jurisdictional 
averments;  whereupon  the  court  proceeded 
to  a  consideration  of  the  merits  of  the  con- 
troversy and  affirmed  the  decision  of  the 
court  below,  both  on  the  ground  that  the 
construction  given  to  the  will  was  a  proper 
one,  and  on  the  ground  that  it  was  the  duty 
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of  the  Federal  court  to  follow  the  decision 
of  the  state  court  above  set  forth.  66  C. 
C.  A.  227,  134  Fed.  205. 

In  McLoughlin  v.  Maher,  17  Hun,  215, 
where  testator  gave  the  residue  of  his  es- 
tate to  his  children,  share  and  share  alike, 
and  directed  that  the  share  given  to  a 
daughter  "be  taken  and  held  by  her  free 
from  any  control  of  her  husband,  and  that 
in  case  of  her  death  without  issue  that 
then  and  in  that  case  such  share  shall  go  to 
my  surviving  children,"  it  was  held  that 
the  daughter  did  not  take  a  life  estate  with 
remainder  to  her  surviving  brothers,  but  a 
fee  with  a  contingent  limitation  over  to 
them  on  her  dying  without  issue.  The  court 
said:  "To  construe  the  will  as  vesting  her 
with  a  life  estate  only  would  necessarily 
impute  to  the  testator  the  intention  to  dis- 
inherit her  children  for  the  benefit  of  her 
brothers,  to  whom  he  had  by  the  same  will 
given  an  equal  share  of  his  estate.  Such  a 
construction  would  be  wholly  unwarranted. 
But  the  only  effect  of  changing  the  estate  of 
Mrs.  De  Forest  into  one  for  life  would  be  to 
make  the  brothers  remaindermen  instead  of 
executory  devisees.  The  estates  under  the 
will  would  then  be  a  life  estate  in  Mrs.  * 
De  Forest,  and  a  remainder  in  her  brothers. 
The  children  of  Mrs.  De  Forest  could  in  no 
event  take  any  estate  under  the  will  in  the 
lands  devised  to  their  mother." 

The  question  herein  under  discussion  re- 
ceived very  extensive  consideration  in  a 
series  of  South  Carolina  cases  arising  out 
of  the  following  testamentary  provision: 
"The  rest  and  residue  of  my  estate,  both 
real  and  personal,  to  be  equally  divided  be- 
tween my  grandsons  Wilson  and  Thomas, 
and  deliverSi  to  them  at  the  age  of  tw.enty- 
one  years,  but  should  they  die  leaving  no 
lawful  issue,  in  that  case  I  give  and  be- 
queath the  whole  of  my  estate,  both  real  and 
personal,  to"  certain  persons.  One  of  the 
grandsons  died  under  age  and  without 
issue,  by  which  his  moiety  went  over  to 
the  other  by  way  of  cross  remainder  by  im- 
plication. The  surviving  grandson  sold  por- 
tions of  the  property,  both  real  and  per- 
sonal, so  devised  to  him;  and  afterward 
died  leaving  several  children,  who  set  up  a 
claim  to  such  property  on  the  theory  that 
their  father  took  only  a  life  estate,  and 
that  they  took  the  remainder  by  implica- 
tion. It  was  held  hy  the  court  of  appeals 
at  law  that  the  grandson  took  an  absolute 
estate  (Carr  v.  Jcanncrett,  2  M'Cord,  L. 
66) ;  and  by  the  court  of  appeals  in  equity, 
that  the  le.£(al  effect  of  the  words  of  gift 
was  controlled  by  subsequent  provisions  of 
the  will  and  the  implications  arising  there- 
from of  an  intention  in  the  testator  to  pro- 
vide for  the  issue  of  his  grandsons  if  tliey 
should  leave  any  (Carr  v.  Green,  2  M'Cord, 
L.  75).  Not  long  thereafter  these  two 
courts  were  abolished,  and  a  court  of  ap- 
peals was  established  having  final  appellate 
jurisdiction  in  all  cases.  A  case  involving 
the  same  will  having  been  brought  to  this 
court,  the  reasoning  of  the  former  cases  was 
reviewed,  the  authorities  elaborately  ex- 
amined, and  the  conclusion  arrived  at,  both 
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upon  authority  and  upon  the  evidence  of  the 
testator's  intention  afforded  by  the  wording 
of  the  will,  that  the  Erftndson  took  an  es- 
tate transmissible  to  nis  issue  by  descent, 
and  that  there  was  therefore  no  necessity 
for  implying  a  direct  gift  to  them  (Carr  v. 
Porter,  1  M'Cord,  Eq.  60). 

81  In  Hill  V.  Alford,  46  Ga.  247,  the  tes- 
tator directed  property  to  be  held  by  his 
executor  until  his  youngest  child  should 
marry  or  become  of  age,  when  it  should  be 
divided  among  all  his  children  equally,  add- 
ing: "My  further  will  and  desire  is  that 
should  all  my  children  die  without  leaving 
children  at  the  time  of  their  death,  that 
all  my  property  shall  be  made  a  poor  school 
fund  of,  to  be  placed  under  the  control  of 
the  'inferior  ^ourt  of  Putnam  county.*" 
The  two  elder  children  died  without  issue 
before  the  youngest  became  of  a^e  or  mar- 
ried. The  youngest  having  survived  to  be- 
come of  age,  it  was  held  that  he  took  a 
fee  determinable  in  the  event  of  his  not 
leaving  children  surviving,  and  that  there- 
fore his  children  could  not  claim  as  re- 
maindermen, the  court  saying:  "It  was 
said,  on  the  argument,  that  it  was  the  in- 
tention of  the  testator  that  his  grandchil- 
dren should  take  his  property  in  the  event 
his  sons  died  leaving  children,  but  there  are 
no  words  in  the  testator's  will  which  will 
authorize  a  court  to  say  so;  for,  as  it  was 
said  by  this  court  in  Wright  v.  Hicks,  12 
Ga.  156,  'Courts  are  not  permitted  to  give 
effect  to  the  will  of  a  testator  contrary  to 
the  plain  and  obvious  terms  used  by  him, 
upon  a  mere  conjecture  aa  to  his  inten- 
tion.' " 

In  Hill  v.  Terrell,  123  Ga.  49,  61  S.  E.  81, 
the  provisions  of  a  will  by  which  a  testator 
directed  property  to  be  held  for  the  benefit 
of  his  grandchildren,  their  respective  shares 
to  be  paid  to  them  as  they  should  respect- 
ively come  of  age  or  marry,  and  in  the 
event  that  any  of  them  should  die  before 
marriage  or  arriving  at  the  age  of  twenty- 
one  years,  his  or  her  share  to  be  equally 
divided  between  the  surviving  grandchildren 
or  the  children  of  any  deceased,  adding: 
"It  is  also  my  will,  desire,  and  intention 
that  if  either  of  my  daughter's  children 
should  depart  this  life  after  marriage,  and 
should  die  without  leaving  any  child  or  chil- 
dren at  the  time  of  his  or  her  death,  that 
his  or  her  share  of  all  or  any  part  of  the 
property  or  the  proceeds  thereof  .  .  . 
shall  revert  to  and  be  equally  divided  be- 
tween her  surviving  children  and  their 
legal  representatives," — were  held  to  give  to 
a  granddaughter  an  estate  in  fee,  subject 
to  be  devested  if  she  should  die  after  mar- 
riage without  leaving  child  or  children, 
rather  than  a  life  estate  with  a  remainder 
by  implication  to  such  children  as  she  might 
have  at  the  time  of  her  death;  the  court 
also  holding  that  there  was  nothing  in  the 
limitation  over  in  the  event  of  a  grand- 
child's dying  before  marriage  or  arriving 
at  twenty-one  years  of  age,  or  in  the  use 
of  the  word  "also"  in  the  expression  "it  is 
also  my  will,"  with  which  the  provision 
above  quoted  begins,  or  in  a  direction  that 
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the  executors  should  hold  the  property  de- 
vised to  the  testator's  female  grandchildren 
in  trust  for  them,  to  alter  this  construction* 

In  Webster  v.  Webster,  93  Ky.  632,  21  S. 
W.  332  (petition  for  rehearing  overruled  in 
22  S.  W.  920),  testator  bequeathed  to  each 
of  his  daugliters  various  sums  of  money, 
and  gave  tlie  residue  of  his  estate  to  be 
equally  divided  among  them,  further  pro- 
viding "in  case  either  of  my  daughters 
[naming  two  of  them]  should  die  without 
children,  then  in  that  event  it  is  my  will 
and  I  BO  direct  that  the  estate  of  the  one 
dyine  shall  be  equally  divided  among  all 
my  then  living  children."  He  also  appoint- 
ed a  trustee  for  the  daughter,  the  nature  of 
whose  interest  was  in  question.  It  waa  held 
that  the  daughter  did  not  take  a  life  estate 
only,  but  an  absolute  estate,  subject  to  be 
defeated  by  her  death  without  living  chil- 
dren before  the  time  of  the  distribution  of 
the  estate. 

In  Howell  v.  Gifford,  64  N.  J.  Eq.  180, 
63  Atl.  1074,  where  testator  provided: 
"After  the  death  of  my  said  wife  .  . 
I  will  that  the  principal  sum  of  my  estate, 
with  the  accumulations  thereof,  ...  be 
divided  among  all  my  children,  each  to  have 
an  equal  share  thereof;  the  parts  or  shares 
thereof  going  to  my  sons  to  be  paid  to  them. 
.  .  .  Should  any  of  my  said  children, 
son  or  daughter,  die  without  leaving  lawful 
issue  him  or  her  surviving,  then  the  share 
of  the  surviving  son  in  such  decedent's  por- 
tion of  my  estate  so  held  by  my  executors 
shall  be  paid  said  son  or  his  heirs  or  legal 
representatives."  It  was  held  that  the  chil- 
dren of  a  son  took  no  estate  by  implication, 
but  that  the  share  of  each  vested,  subject  to 
be  devested  only  by  his  death  in  his 
mother's  lifetime  without  leaving  issue,  the 
court  saying:  "The  argument  is  that,  as 
testator  had  not,  in  terms,  provided  for  the 
case  of  children  dying  leaving  issue,  and 
has  only  given  the  estate  over  in  case  they 
die  without  leaving  issue,  he  must  have  in- 
tended the  issue  to  take  if  he  left  any,  and 
consequently  he  must  be  assumed  to  have 
given  it  to  the  issue.  It  is  difficult  to  put  this 
contention  in  plausible  form  as  applied  to  a 
cause  like  the  present,  for  we  at  once  ask 
ourselves,  why  imply  an  estate  in  the  iasue 
of  the  son  when,  m  express  words,  we  And 
it  given  to  the  son  himself?" 

In  Rewalt  v.  Ulrich,  23  Pa.  388,  testator 
provided:  "My  granddaughter  (Elizabeth) 
shall  have  one-seventh  part  in  right  of  her 
deceased  mother,  my  daughter  Elizabeth. 
Should,  however,  my  granddaughter  die 
without  heirs,  her  seventh  part  shall  then  be 
equally  divided  among  my  six  children  be- 
fore named  or  their  heirs."  The  grand- 
daughter having  brought  an  action  for  the 
legacy,  it  was  contended  by  the  executors 
that  her  title  was  only  for  her  life  with  a 
quasi  remainder  to  her  children  or  to  the 
testator's  children,  and  therefore  that  she 
was  not  entitled  to  the  legacy  without  giv- 
ing security;  but  it  was  held  that  the 
legatee  was  absolutely  entitled,  the  court 
saying:  "It  is  not  at  all  likely  that  he 
intended  her  children  not  yet  bom  or  his 
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In  one  instance  only»  has  the  implica- 
tion arising  from  the  terms  of  the  gift  over 
been  permitted  to  overcome  the  effect  of  the 
use  of  words  of  inheritance,  but  in  this  case 
the  circumstances  were  such  that  the  chil- 
dren would  not  Lave  received  a  benefit 
through  their  parent  had  the  latter  been 
given  the  fee. 


But  where  the  gift  to  the  primary  devi- 
see is  in  general  terms  which,  by  virtue 
of  statute,  will  be  presumed  to  carry  the 
fee  in  the  absence  of  an  expression  of  a  con- 
trary intention,  there  is  a  difference  of 
opinion,  illustrated  by  the  conflicting  con- 
clusions reached  by  the  Ohio  supreme  court 
in  Anderson  v.  United  Realty  Co.  and  by 


legatees  over  after  them  to  have  the  princi- 
pal benefit  of  this  gift.  That  the  gift  is 
to  her  proves  that,  as  to  it,  she  was  the 
principal  object  of  his  bounty." 

In  Manigault  v.  Holmes,  Bail.  Eq.  208, 
a  testator  bequeathed  a  third  of  his  negroes 
to  his  daughter  Ann  "during  her  natural 
life,  and  her  heirs  lawfully  begotten,  for- 
ever; and  the  other  remaining  two-thirds 
parts  ...  be  equally  divided  betwixt 
my  said  two  daughters,  Susannah  and  Mary 
Summers,  share  and  share  alike.  But  in 
case  it  shall  happen  that  either  of  my  said 
three  daughters,  Ann  Olney  Summers,  Susan- 
nah Summers,  and  Mary  Summers,  shall 
die,' or  depart  this  life,  without  leaving  issue 
lawfully  begotten,  then,  and  in  such  case,  it 
is  my  will,  and  I  do  hereby  give,  devise,  and 
bequeath,  that  part,  or  share,  of  my  es- 
tate, real  and  personal,  hereinbefore  given, 
devised,  and  bequeathed,  to  such  my  daugh- 
ter, or  daughters,  so  dying,  unto  the  sur- 
vivors, or  survivor  of  them,  and  to  their 
respective  heirs  lawfully  begotten,  forever." 
Mary  Summers  having  died  leaving  issue, 
the  question  arose,  as  between  8U(3i  issue 
and  creditors  of  her  husband,  whether  she 
took  an  absolute  and  unconditional  prop- 
erty in  the  slaves  bequeathed  to  her,  which 
vested  in  the  husband  by  virtue  of  his  mari- 
tal rights,  or  whether  she  took  only  a  life 
estate  with  a  limitation  over  to  her  chil- 
dren as  purchasers.  It  was  held  that  the 
fact  that  the  first-named  daughter,  Ann, 
took  a  life  estate  with  a  remainder  over, 
did  not  show  that  the  other  daughters 
should  take  the  same  estate;  and  that  the 
reference  to  the  issue  in  the  limitation  over 
gave  them  no  remainder  by  implication,  as 
*'it  would  be  a  violation  of  the  intention  of 
the  testator  to  give  them  anything  as 
against  their  parent." 

In  M'Lure  v.  Youne,  3  Rich.  £q.  550,  tes- 
tator gave  to  a  daughter,  without  words  of 
limitation,  certain  personal  property,  and 
in  another  clause  of  his  will  provided  that 
in  ease  of  her  death  without  issue  .living  at 
the  time  of  her  death,  the  property  be- 
queathed to  her  should  be  equally  divided 
between  others  of  his  children.  It  was 
held  that  the  limitation  over  could  not  have 
the  effect  to  vest  anything  in  the  issue. 

In  Dowling  V.  Dowling,  L.  R.  1  Ch.  612, 
reversing  L.  K.  1  £q.  442,  testator  directed 
his  resimiary  estate  to  be  invested,  "the  in- 
terest therefrom  to  be  divided  half  yearly 
between  my  four  sons  above  named  and  at 
the  decease  of  either  without  lawful  issue, 
such  share  to  revert  to  the  remainder  then 
living  or  their  child  or  children."  It  was 
held  that  under  the  rule  that  an  unlimited 
gift  of  the  interest  of  a  fund  will  pass  the 
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capital,  the  sons  took  absolute  interests, 
subject  to  be  devested  in  the  event  of  their 
dying  without  leaving  issue.  Turner  L.  J., 
saying:  "It  appears  to  me,  upon  the  con- 
struction of  the  whole  will,  that  the  chil- 
dren are  not  to  take  any  interest  as 
against  their  parents.  If  the  parents  are 
out  of  the  way,  then  the  children  are  to 
take  in  their  place;  but  so  long  as 
there  are  parents,  the  children  are  to  take 
nothing.  The  testator  thought  that  in  that 
case  he  had  done  enough  for  them,  for  the 
parents  might  provide  for  their  own  chil- 
dren. I  do  not  understand  that  there  is  a 
difference  between  us  and  the  learned  vice 
chancellor  as  to  the  general  rule  of  con- 
struction; but  he  has  drawn  an  inference 
in  favor  of  the  children  from  the  fact  of 
the  gift  over  being  to  the  surviving  sons  or 
their  children.  But  if  the  gift  over  is  only 
to  take  effect  in  favor  of  the  children  if 
the  parents  are  out  of  the  way,  no  inference 
can  be  drawn  from  it  in  favor  of  the  children 
of  a  son  dying  leaving  issue  as  against  the 
parents  of  such  children.  I  am  therefore 
of  opinion  that  the  general  rule  of  construc- 
tion must  prevail,  and  that  there  is  noth- 
ing in  the  context  to  take  the  case  out  of  it." 
M  Wetter  v.  United  Hydraulic  Cotton 
Press  Co.  75  Ga.  540,  where  testatrix  pro- 
vided that  should  her  daughter  live  to  at- 
tain the  age  of  twenty-one  years,  she  would 
then  become  the  absolute  owner  of  all  the 
property  of  the  testatrix,  "to  have  and  to 
hold  the  same,  and  her  heirs  forever,"  add- 
ing: "Second.  It  is  further  my  will,  that 
if  my  said  daughter  should  depart  this  life 
leaving  no  issue  or  lineal  heirs,  that  the 
whole  of  the  estate  herein  bequeathed  should 
go  and  belong  to  my  mother  and  my  sister, 
as  tenants  in  common,  and  their  heirs  for- 
ever, and  should  they  two  be  survived  by 
my  said  daughter,  and  she,  my  said  daugh- 
ter, subsequently  die  without  issue  as  afore- 
said then  living,  then  it  is  my  will  that  the 
whole  of  my  estate  vest  in  and  belong  to  my 
own  next  of  kin  then  living  and  their  heirs 
forever."  It  was  held  that,  as  the  will  was 
manifestly  drawn  without  reference  to 
technical  rules,  the  doctrine  that  in  con- 
struing a  will  the  testator's  iptention  must 
be  diligently  sought  for  and  allowed  full 
operation  was  especially  applicable;  that 
the  natural  effect  of  the  language  employed, 
the  disposition  manifested  by  the  testatrix 
in  reference  to  her  estate,  and  the  fact  that 
such  a  construction  would  give  to  the  estate 
such  a  direction  as  natural  affection  would 
suggest,  sypported  the  construction  which 
gave  to  the  daughter's  children  a  remainder 
by  implication.  The  court  adduced  in  sup- 
port of  this  construction  the  argument  that 
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the  Federal  circuit  court  of  appeals  in  con- 
struing the  same  \vill,S8  as  to  whether  there 
is  such  an  implication  in  the  terms  of  the 


gift  over  as  will  limit  the  estate  of  the 
primary  devisee  to  one  for  life,**  the  pre- 
ponderance of  opinion  being  that  no  gift 


if  the  will  should  be  construed  as  vesting 
the  whole  estate  in  the  daughter  at  twenty- 
one,  subject  to  be  determined  upon  her  fail- 
ure to  leave  issue,  and  she  did  reach  that 
age,  then  by  virtue  of  her  marriage  it 
passed  immediately  to  her  husband  free 
from  all  contingency  whatever,  and,  being 
thus  his,  would  be  subject  to  the  possible 
perils  of  improvidence,  bad  judgment,  second 
marriage,  or  whatever  else  on  his  part 
might  prevent  her  children  from  enjoying 
it. 

Wetter  v.  United  Hydraulic  Cotton  Press 
Co.  supra,  is  distinguished  in  Matthews  v. 
Hudson,  81  Ga.  120,  12  Am.  St.  Hep.  305, 
7  S.  E.  286,  upon  the  ground  that  the 
consideration  last  above  adverted  to  there- 
in was  not  applicable  in  the  case  of  the 
devise  to  a  son,  the  court  saying:  "The 
will  involved  in  that  case  was  made  in  1839, 
when  the  old  law  prevailed  both  as  to  mari- 
tal rights  and  sole  inheritance  by  the  hus- 
band, and  the  legatee,  then  an  infant,  was 
the  daughter  of  the  testatrix,  and  by  the 
will  took  the  whole  of  her  estate,  real,  per- 
sonal, and  mixed."  And  after  reviewing  the 
provisions  of  the  will  in  the  Wetter  Case, 
the  court  continued:  "Such  was  that  will, 
and  that  it  presents  a  very  powerful  case  in 
favor  of  an  estate  in  fee,  defeasible  on  the 
contingency  of  death  without  leaving  chil- 
dren, cannot  be  doubted  or  denied.  1  need 
not  pass  in  review  the  reasons  which  the 
court  gave  for  deciding  otherwise,  but  those 
which  present  themselves  to  my  own  mind 
are  briefly  these:  Ihe  legatee  was  an  in- 
fant, and  whether  she  would  have  capacity 
to  provide  by  marriage  contract,  discreetly 
or  judiciously,  for  her  offspring,  or  even 
for  herself,  the  testatrix  did  not  and  could 
not  know.  If  she  failed  so  to  provide,  her 
fortune,  both  as  to  her  and  her  cliildren, 
would  be  at  the  mercy  of  her  husband, 
who  by  reducing  it  to  possession  would  own 
it  all.  Should  he  not  do  this,  he  would, 
in  case  of  her  death  during  the  coverture,  be 
her  sole  heir  at  law,  and  as  such  take  it 
all,  unless  she  died  testate,  which  could  not 
happen  without  his  consent.  In  the  face  of 
these  legal  possibilities,  it  would  be  ra- 
tional, if  not  necessary,  to  imply  a  re- 
mainder in  behalf  of  the  daughter's  chil- 
dren. None  of  the  reasons  here  indicated 
are  operative  in  the  present  case,  in  which 
a  son,  and  not  a  daughter,  was  the  im- 
mediate object  of  the  mother's  bounty. 
Though  his  'age  is  not  disclosed  by  the 
bill  (and  on  tiie  bill  alone  was  the  judg- 
ment we  are  reviewing  predicated),  he 
had  reached  years  of  discretion,  and  the 
mother's  confidence  in  his  discretion  was 
manifested  by  appointing  him  trustee  for 
her  other  children.  His  marriage  would 
not  result  in  clothing  his  wife  with  his 
rights  of  property;  he  could  make  a  will 
without  her  consent,  and  on  his  death  in- 
testate leaving  children,  she  would  not  in- 
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her  it  his  whole  estate,  but  take  only  dower 
or  a  cliild's  part  in  realty,  and  a  child's 
part  in  personalty.  Such,  to  say  nothing 
of  other  distinctions,  are  the  differences  be- 
tween the  two  cases  in  respect  to  causes  for 
imputing  to  the  testatrix  by  mere  impli- 
cation an  intention  to  provide  for  grand- 
children by  way  of  remainder." 

And  in  Hill  v.  Terrell,  123  Ga.  49,  61 
S.  £.  81,  it  is  said  that  if  the  decision  in 
the  Wetter  Case  can  stand  at  all,  it  must 
be  upon  its  own  peculiar  facts. 

83  See  Anderson  v.  Mcssinger,  in  note  24, 
infra. 

MIn  Shaw  v.  Hoard,  18  Ohio  St.  227 
(which  is  disapproved  in  Andebson  v. 
United  Realty  Co.),  a  testator  who  left 
him  surviving  a  widow  and  an  only  daugh- 
ter devised  to  them  "all  the  real  estate  of 
which  I  may  be  seised  at  the  time  of  my 
death,  to  each  one  half.  On  the  death  of 
either  my  wife  or  daughter,  then  the  sur- 
vivor shall  have  all  the  property  left  them 
by  me;  and  if  both  die  without  leaving  any 
heirs  of  their  body,  then  and  in  that  case 
said  property  shall  be  given  to  my  wife's 
brother  David  Campbell."  The  widow  mar- 
ried again  and  died  leaving  issue  of  her 
second  marriage.  The  daughter  died  with- 
out  issue.  Three  contentions  were  made,  by 
the  various  parties  interested,  first,  that 
it  was  not  the  intention  of  the  testator  that 
his  daughter  or  children  of  his  wife's  second 
marriage  should  be  considered  as  issue,  and 
therefore  that  the  gift  over  to  David  Camp- 
bell took  effect;  second,  that  as  the  gift 
over  was  upon  the  contingency  of  the  death 
of  both  the  wife  and  daughter  without  leav- 
ing any  heirs  of  their  body,  and  aa  such 
contingency  had  not  happened,  the  prop- 
erty descended  to  testator's  heirs  at  law; 
and,  third,  that  there  was  a  devise  by  im- 
plication to  the  heirs  of  the  body  of  the 
mother  or  daughter.  The  court  held  that 
the  surviving  issue  of  the  wife  was  en- 
titled to  take  the  property  under  the  will, 
either  as  a  remainder  or  an  executory  de- 
vise, saying:  "The  will  was  not  drawn 
with  technical  completeness,  but  the  disposi- 
tion that  the  testator  intended  to  make  of 
his  estate  is  clearly  discernible  from  the 
language  he  has  employed  in  his  testament.' 
It  does  not  admit  of  doubt  that  he  devised 
at  least  a  life  estate  to  his  wife  and  daugh- 
ter. It  would  seem  to  be  just  as  clear  that 
he  intended,  in  case  of  the  death  of  both 
his  wife  and  daughter  without  issue,  that, 
if  David  Campbell  survived  them,  he  should 
take  the  property,  instead  of  his  brothers 
and  sisters,  his  present  heirs  at  law.  He 
certainly  intended  to  prefer  him  over  them. 
Whether  he  did  so  for  a  good  reason,  we 
do  not  know,  por  is  it  material  that  we 
should,  since  such  is  his  clearly  declared  will 
and  purpose.  If  he  preferred  Campbell  to 
the  defendants  in  error,  much  more  does  his 
preference  extend  to  the  issue  of  his  wife 
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and  daughter,  since  Campbell  can  take 
under  the  will  only  on  default  of  such 
issue.  It  is  also  very  clear  that  the  testa- 
tor did  not  intend  that  Campbell  should 
have  the  property  unless  'both'  his  wife  and 
daughter  should  die  without  leaving  issue; 
for  *then,  and  in  that  case'  only,  does  he 
give  it  to  him.  Although  there  are  no 
words  in  the  will  expressly  giving  the  estate 
to  the  issue  of  his  wife  and  daughter,  it  is 
manifest  he  intended  that  their  issue  should 
have  it  after  their  decease.  It  would  seem 
that  he  regarded  it  as  not  to  be  doubted 
but  that  the  property  would  pass  to  the 
children  of  his  wife  and  daugliter,  if  they 
died  leaving  children.  He  was  therefore 
careful  only  to  direct  what  disposition 
should  be  made  of  his  property  in  the  event 
that  both  should  die  'without  leaving  any 
heirs  of  their  body.'  It  follows,  by  clear 
implication,  that  he  intended  to  give  the 
property  to  the  issue  of  his  wife  and  daugh- 
ter after  their  decease,  if  they  left  issue 
surviving  them,  to  the  exclusion  of  all  other 
heirs,  and  of  Campbell  even,  who  is  pre- 
ferred in  the  will  to  them." 

As  is  noted  in  Anderson  v.  United  Real- 
ty Co.,  the  same  will  therein  involved  was 
construed  with  a  different  result  by  the  Fed- 
eral circuit  court  of  appeals  in  Anderson  v. 
Meaainger,  7  L.R.A.(N.S.)  1094,  77  C.  C.  A. 
179,  146  Fed.  929.  Briefly  stated,  the  dif- 
ference of  opinion  between  the  two  courts  is 
this,  that  while  the  Ohio  supreme  court 
holds  that  the  effect  of  words  sufficient, 
standing  alone,  to  give  a  fee  to  the  primary 
devisee,  is  not  to  be  diminished  by  any  im- 
plication drawn  from  the  subsequent  pro- 
vision of  the  will,  where  the  general  pur- 
pose of  testator  can  be  given  effect  without 
drawing  such  implication,  the  circuit  court 
of  appeals  asserts  the  right  to  determine 
the  testator's  specific  purpose  from  a  con- 
sideration of  the  whole  will,  without  being 
embarrassed  by  the  presumption  that  the 
testator  intended  to  give  each  of  his  sons  a 
fee.  The  reasoning  of  the  court  is  shown 
by  the  following  excerpts:  "Now,  we  cannot 
but  think  that  to  the  common  understand- 
ing this  language  would  convey  the  meaning 
that  in  the  other  alternative — ^that  is,  if 
the  sons  should  leave  lineal  descendants — 
it  was  intended  that  they  should  take,  and 
that  it  was  only  in  the  event  of  their  not 
leaving  lineal  descendants  that  the  estate 
should  go  over  to  collateral  relatives.  The 
reason  which  gives  force  to  the  familiar 
rule  of  construction  that  the  inclusion  of 
one  alternative  is  the  exclusion  of  the 
other,  and'  vice  versa,  would  tend  to  con- 
firm the  impression.  Moreover,  the  whole 
paragraph  shows  beyond  doubt  that  the 
testator  intended  to  prefer  his  lineal  de- 
scendants to  the  collateral  branches  of  his 
family.  After  providing  that  his  sons 
should  take  the  estate  by  moieties,  his 
mind  went  forward  to  the  time  of  their 
death.  The  workingf  of  the  natural  instinct 
to  keep  the  property  in  the  family  becomes 
evident.  He  does  not  say,  if  either  of  my 
sons  shall  die  'without  heirs,'  but  without 
'lineal  descendants.'  He  evidently  chose  his  ' 
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words,  and  the  distinction  is  clear.  It 
would  not  comport  with  his  idea  that  the 
lineal  descendants  should  take  as  heirs. 
Nor  did  he  intend  so  wide  a  class.  He  made 
a  distinct  blunder  if  he  discarded  the  famil- 
iar term  'heirs'  and  employed  the  selection 
of  'lineal  descendants,'  if  he  had  in  mind  a 
succession  by  inheritance,  and  not  by  pur- 
chase. We  are  now  considering  this  para- 
graph as  if  it  stood  unaffected  by  anything 
else  in  the  will,  and  we  cannot  but  be  much 
impressed  by  the  considerations  which  tend 
to  the  conclusion  that  the  testator  intended 
that,  if  the  survivor  of  the  sons  should  die 
leaving  lineal  descendants,  they  should  take 
the  remainder.  Then,  if  this  were  doubtful, 
there  is  a  long  established  rule  of  con- 
struction of  devises  in  the  law  of  real  prop- 
erty, one  of  such  as  were  referred  to  in 
the  early  part  of  our  discussion  of  this  sub- 
ject, that,  when  a  devise  can,  without  doing 
violence  to  the  language  of  the  testator,  be 
construed  as  creating  a  remainder,  it  shall 
not  be  construed  as  being  an  executory  de- 
vise. .  .  .  The  contention  of  the  defend- 
ant rests  upon  the  assumption  that  the  lan- 
guage of  the  will  imports  a  devise  of  an 
estate  in  fee  simple  to  the  sons  of  the  tes- 
tator, and  this  assumption  would  probably 
be  well  taken  if  we  looked  only  to  that  part 
of  the  will  which  devises  the  property  to 
them.  It  is  true  there  is  no  mention  of 
heirs,  but  it  would  in  the  case  supposed  be 
implied  that  the  testator  intended  to  devise 
the  whole  estate.  But  the  implication  is  re- 
moved if,  from  other  provisions  in  the  will, 
it  is  seen  that  the  testator  did  not  intend 
to  devise  an  unqualified  estate.  And  it  is 
to  be  observed  that  the  defendant's  conten- 
tion proposes  to  cut  down  the  fee  simple 
which  the  earlier  parts  of  the  will  are  said 
to  devise  to  the  sons,  by  a  condition  that 
the  sons  shall  leave  lineal  descendants. 
So,  in  either  construction  of  the  parties,  the 
implication  which  would  arise  from  the  un- 
qualified language  of  the  devise  to  the  sons 
cannot  prevail."  And,  after  reviewing  a 
number  of  decisions,  the  court  continued: 
"There  is  another  consideration  which  must 
not  be  ignored.  The  authorities  recognize 
a  more  significant  purpose  in  an  implication 
which  tends  to  cut  down  a  larger  estate  to 
a  life  estate,  where  the  remainder  thereby 
passes  to  a  person  who  is  in  the  line  of  de- 
scent, than  it  would  if  it  were  to  pass  to  a 
stranger.  This  results  from  the  stronger 
motive  which  the  testator  would  have  to 
prefer  the  former  to  the  latter  class.  The 
gift  of  the  power  to  dispose  of  the  property 
by  will  when  the  sons  should  reach  the  age 
of  twenty-one  does  not  enlarge  a  life  estate. 
Jones  V.  Shields,  14  Ohio,  359;  Baxter  v. 
Bowyer,  19  Ohio  St.  490;  Stableton  v.  Elli- 
son, 21  Ohio  St.  527;  Huston  v.  Craighead, 
23  Ohio  St.  198.  We  are  therefore  of  opin- 
ion that  the  intention  of  the  testator  was 
that  the  lineal  descendants  of  the  surviving 
son  should  take  an  estate  in  remainder  at 
his  decease." 

[In  connection  with  the  foregoing  case, 
its  subsequent  history  may  be  of  interest: 
Upon  a   second   trial   the  court   again   in- 
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of  a  remainder  is  in  such  a  case  ordinarily 
to  be  implied.Sft 


In  some  instances  in  which  the  gift  was 
of  personalty,  the  presumption  of  an  inti-n- 


structed  a  verdict  for  the  defendant  upon  a 
ground  not  involving  the  interpretation  of 
the  will,  but  its  judgment  was  again  re- 
versed and  a  new  trial  awarded,  in  85  G. 
C.  A.  468,  158  Fed.  250,  in  which  the 
court  declined  to  reconsider  the  question 
of  the  construction  of  the  will.  Upon  the 
third  trial  in  the  court  below,  the  defend- 
ant interposed  a  plea  in  bar  arising  out  of 
the  judgments  of  the  Ohio  courts  which  are 
affirmed  in  Anderson  v.  United  Rea.t.tt 
Co.  The  circuit  court  of  appeals,  in  96 
C.  C.  A.  445,  171  Fed.  785,  declined  to  adopt 
the  construction  placed  upon  the  will  by  the 
Ohio  supreme  court,  on  the  ground  that  the 
law  of  the  case  had  been  determined  by  its 
previous  decision,  and  on  the  further  ground 
that  in  the  decision  of  the  Ohio  supreme 
court  no  rule  of  property  was  stated  neces- 
sarily conflicting  with  the  opinion  of  the 
circuit  court  of  appeals,  saying:  "This 
court  found  'aasistance  from  other  parts  of 
the  will'  in  reaching  the  conclusion  we  did, 
as  will  be  seen  by  consulting  the  opinion. 
It  will  also  be  noticed  that  the  opinion  of 
the  Ohio  court,  as  exhibited  by  that  of 
Judge  Summers,  does  not  deal  with  cir- 
cumstances to  which  we  attached  import- 
ance." This  latter  decision,  was  reversed  on 
certiorari  by  the  United  States  Supreme 
Court  in  225  U.  S.  436,  56  L.  ed.  1152,  32 
Sup.  Ct.  Rep.  739,  where  it  was  held  that, 
even  apart  from  the  effect  of  the  state  judg- 
ment as  an  adjudication,  it  should  have 
been  followed  because,  at  least  as  against 
the  decision  of  the  circuit  court  of  appeals, 
it  was  right,  the  court  saying:  "We  should 
lean  toward  an  agreement  with  the  state 
courts,  especially  in  a  matter  like  this.  In 
the  present  instance  we  see  no  sufficient  rea- 
son for  refusing  to  follow  their  judgment, 
even  if,  for  any  cause  not  pointed  out  to 
us,  it  did  not  finally  adjudicate  the  ques- 
tion of  title  as  between  these  parties  in 
such  wise  as  to  be  binding  upon  every  court 
before  which  that  title  subsequently  might 
be  discussed."  For  a  statement  of  the  opin- 
ion of  the  Supreme  Court  as  to  the  proper 
construction  of  the  will,  see  note  25,  infra.] 

See  also,  in  this  connection,  Carr  v.  Green, 
2  M'Cord,  L.  75,  set  forth  in  note  20,  supra. 

For  similar  decisions  in  cases  involving 
personal  property,  see  note  26,  infra. 

As  to  whether  a  gift  over  in  event  that 
the  person  first  named  shall  die  without 
children  or  issue  will  prevent  the  application 
of  a  statute  declaring  that  estates  given  by 
will  in  general  terms,  without  the  use  of 
the  word  "heirs"  or  its  equivalent,  will  pans 
a  fee  if  there  is  no  further  devise  of  the 
premises  after  the  decease  of  the  first  devi- 
see, see  also  Steward  v.  Knight,  62  N.  J. 
Eq.  232,  49  Atl.  535,  in  which  it  is  said 
the  decisions  are  not  entirely  harmonious. 

85  The  conclusion  reached  by  the  Ohio 
court  in  Anderson  v.  United  Realty  Go. 
is  approved  by  the  United  States  Supreme 
Court  in  Messenger  v.  Anderson,  225  U.  S. 
436,  56  L.  ed.  1152,  32  Sup.  Ct.  Rep.  739, 
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in  which  it  is  said:  "The  latter  clausea 
that  we  have  quoted  from  the  will  make  a 
difference,  it  is  true,  according  to  whether 
the  sons  leave  lineal  descendants  at  their 
death  or  not.  But  the  interest  thus  exhibit- 
ed in  descendants  is  satisfied  by  the  prob- 
ability that  they  would  inherit  the  prop- 
erty or  be  provided  for  out  of  it.  It  is  not 
shown  to  be  BO  definite  and  paramount  as 
to  cut  down  the.  gifts  imported  by  the 
previous  words,  except  in  the  single  event 
in  which  the  will  does  so  in  terms.  On  the 
contrary  the  still  later  provision  that  notli- 
ing  shall  be  construed  to  'deprive'  the  sons 
of  the  power  to  dispose  of  'their  portions' 
bv  will  indicates  that  the  testator  meant 
the  sons  to  be  owners  of  his  estate,  subject 
to  the  devesting  clause." 

In  Matthews  v.  Hudson,  81  Ga.  120,  12 
Am.  St.  Rep.  305,  7  S.  £.  286,  it  is  said 
that  the  general  rule  is  that  a  devise  or 
bequest  to  a  child,  though  followed  by 
a  contingent  limitation  over,  is  not  to  be 
construed  as  a  direct  provision  for  grand- 
children, unless  so  expressed,  but  as  means 
to  enable  the  child  to  provide  for  his  own 
children  in  a  way  suitable  to  himself;  and 
that  unless  some  sufficient  reason  appears 
why  this  latter  object,  alone  or  with  others, 
is  not  to  be  expressed,  it  is  not  sound  con- 
struction to  attribute  to  the  testator  an  ob- 
ject which  he  has  not  declared. 

In  Burton  v.  Black,  30  Ga.  638,  a  will 
gave  property  to  B.,  and  if  B.  should  die 
"without  children,"  then,  to  R.  The  ques- 
tion before  the  court  was  not  whether  there 
was  a  gift  by  implication  to  the  children, 
but  whether  the  limitation  over  was  valid, 
which  depended  on  whether  or  not  the  first 
taker  took  an  estate  tail.  It  was  held  that 
the  term  "children"  did  not  describe  a  class 
having  succession  from  generation  to*  gen- 
eration, and  therefore  that  the  first  taker 
did  not  take  an  estate  tail,  but  a  fee  simple 
determinable  upon  the  condition  expressed. 
In  stating  its  conclusion  the  court  inci- 
dentally remarked  that  the  children  were 
not  intended  to  take  in  any  event,  except 
to  take  their  chances  as  heirs  or  legatees 
of  their  father. 

In  Sumpter  v.  Carter,  115  Ga.  893,  60 
L.RA.  274,  42  S.  E.  324,  where  a  testator 
devised  his  whole  estate  to  his  wife  for  life, 
and  at  her  death  to  be  equally  divided  be- 
tween his  six  children,  adding:  "My  said 
effects  thus  going  into  the  hands  of  my  said 
daughters  not  to  be  subject  to  the  control 
of  any  husband,  but  the  same  to  belong  to 
my  said  daughters  and  their  children.  And 
in  case  either  of  my  said  six  children  should 
depart  this  life  without  leaving  issue,  then 
their  part  of  my  estate  to  be  equally  di- 
vided between  my  other  children,  to  be  con- 
trolled in  the  same  way  as  first  above  di- 
rected," it  was  held  that  the  children  of  a 
son  of  the  testator  took  no  estate  under  the 
will,  either  expressly  or  by  implication,  the 
court  saying  that  the  rule  that  estates  by 
implication  are  not  favored  applied  to  the 
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ease  in  hand  with  especial  force,  as  there 
was  no  intent  whatever  on  the  part  of  the 
testator  to  give  his  son  a  lesser  estate  than 
a  remainder  in  fee  in  his  whole  share,  which 
was  onlj  to  he  devested  in  favor  of  the  tes- 
tator's other  children  and  remaindermen, 
npon  the  contingency  of  dying  without  issue. 

In  Post  y.  Rohrbach,  142  111.  600,  32  N. 
£•  687,  where  a  testator  who  had  devised 
certain  real  estate  to  a  daughter,  further 
provided  that  should  any  of  his  children 
''die  without  issue,  or  should  either  or  any 
of  them  leave  surviving  them  no  children 
or  child,  nor  the  issue  of  such  children  or 
child,  or  should  any  or  ^ther  of  my  said 
children  die  leaving  surviving  them  a  child 
or  children,  and  all  of  such  children  of  eith- 
er of  my  deceased  children,  as  aforesaid, 
shall  die  without  issue,  then  and  in  that 
case  it  is  my  will  that  the  respective  por- 
tions of  mv  said  property  hereby  bequeathed 
of  any  of  my  said  children  deceased,  as 
aforesaid,  shall  descend  or  revert  to  such 
of  my  children  as  shall  then  be  living,  and 
to  such  children  or  child  as  shall  then  be 
living  of  any  of  my  deceased  children,  as 
aforesaid,  said  property  so  reverting  to  be 
divided  among  them  according  to  the  laws 
of  descent  of  the  state  of  Illinois,"  it  was 
held  that  the  language  used  admitted  of  no 
construction  other  than  that  the  daughter 
took  a  defeasible  estate,  and  not  a  life  es- 
tate to  be  followed  by  a  life  estate  in  her 
child. 

In  Holt  V.  Wilson,  82  Kan.  268,  108  Pac. 
87,  testatrix  gave  the  residue  of  her  estate 
to  her  husband  for  life  and  at  his  decease 
to  her  adopted  son,  William  N.  Holt,  "if 
he  be  living  at  the  time,  but  if  he  dies  be- 
fore that  time  and  leaves  a  child  or  children 
living,  then  the  said  residue  of  my  estate 
is  bequeathed  to  said  child  or  children,  but 
if  the  said  William  N.  Holt  shall  die  with- 
out issue  either  before  or  after  the  first 
l^atee's  estate  expires,  then  and  in  that 
case,  I  direct  that  the  whole  of  said  estate 
be  and  the  same  is  bequeathed  and  given  to 
Martha  M.  Wilson  or  her  heirs.  (The  in- 
tention of  this  will  is  to  bequeath  to  Wil- 
liam N.  Holt,  after  the  first  legatee's  ten- 
ure expires,  the  whole  of  my  said  estate, 
and  to  his  children  after  his  death,  but  if 
he  should  die  childless,  then  the  same  to 
go  to  the  said  Martha  M.  Wilson  or  her 
heirs.)"  It  was  claimed  by  the  ultimate 
devisee  that  William  N.  Holt  took  a  life 
estate  only,  with  remainder  to  his  child  or 
children  who  survived  him,  and  in  default 
thereof  to  Martha  M.  Wilson  or  her  heirs; 
or  that  if  he  took  a  fee,  it  was  a  condition- 
al one,  subject  to  limitation  over  by  execu- 
tory devise  in  the  alternative, — that  is, 
to  his  child  or  children  if  an^  survived 
him,  otherwise  to  Martha  M.  Wilson.  The 
court  held,  however,  that  the  devise  was 
in  clear  language  sufficient  to  convey  an 
absolute  fee,  which  was  not  cut  down  to 
a  mere  life  estate  with  a  vested  remain- 
der by  the  provision  relative  to  dying  with- 
out issue.  In  order  to  reach  this  conclusion, 
the  court  held  that  the  son  had  an  absolute 
right  to  dispose  of  the  property,  and  sub- 
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stituted  a  period  for  a  comma  following  the 
phrase,  "then  the  said  residue  of  my  estate 
is  bequeathed  to  said  child  or  children,"  in 
the  provision  above  quoted;  and  further 
held  that  the  direction  that  the  property 
should  go  over  if  the  son  should  die  with- 
out issue  after  the  first  legatee's  estate  ex- 
pired was  void  as  inconsistent  with  the 
absolute  interest  given  him. 

In  Parrish  v.  Parrish,  86  Ky.  84,  4  S.  W. 
810,  a  testator  gave  the  residue  of  his  es- 
tate to  his  wife  during  widowhood,  or  until 
his  son  should  arrive  at  the  age  of  twenty- 
one,  from  and  after  either  of  which  events 
a  certain  provision  was  made  for  the  wife, 
and  the  son  was  given  the  balance  of  the 
estate  "in  fee  simple."  Testator  further 
provided:  "Subject  to  the  interest  devised 
by  this  will  to  my  wife,  I  give  the  whole 
of  my  estate  to  my  son,  .  .  .  Init  should 
he  die  without  lawful  children  or  grand- 
children living  at  the  time  of  his  death, 
then  in  that  event  the  whole  of  the  estate 
devised  to  him  is  to  go  and  belong  to  my 
wife."  It  was  held  that,  whether  the  estate 
devised  to  the  son  was  an  absolute  or  a  de- 
feasible fee,  his  children  could  in  no  pos- 
sible event  take  any  interest  therein  as 
devisees  under  the  will. 

In  Dorsey  v.  Maddox,  103  Ky.  253,  44  S. 
W.  632,  it  was  held  that  under  a  devise  of 
lands  to  testator's  granddaughter,  "to  her 
sole  and  separate  use,"  "free  from  the  con- 
trol of  any  husband  she  may  marry,  with 
remainder  over  to  [others]  in  case  she 
should  die  without  issue,"  with  the  further 
proviso  that  the  right  and  title  to  such 
land  should  not  rest  in  the  granddaughter 
until  her  father  should  surrender  the  note 
of  the  testator  held  by  him,  the  grand- 
daughter took  a  defeasible  fee,  subject  to 
be  defeated  by  her  death  without  issue  liv- 
ing at  the  time  of  her  death;  and  there- 
fore that  her  conveyance  passed  the  title 
as  against  her  surviving  son. 

In  Smith  v.  Phelps,  —  Ky.  — ,  121  S.  W. 
656,  it  was  held  that  testator's  grandchild 
took  nothing  under  a  will  by  which  testa- 
tor devised  lands  to  his  three  youngest  sons, 
"to  be  equally  divided  between  them  as  tliey 
become  of  age,"  with  the  further  proviso, 
"I  further  will  and  desire  that  should  any 
of  my  children  die  without  legal  heirs  or 
heir,  the  portion  allotted  to  him  or  her  be 
equally  divided  between  my  other  children 
or  their  heirs, — my  meaning  in  this  my 
last  will  and  testament  by  heirs  is  my  sons 
and  daughters,  and  not  their  wives  or  hus- 
bands, or  the  children  of  my  sons  and 
daughters." 

In  Easton  v.  Miller,  —  Ky.  — ,  128  8.  W. 
1091,  it  was  held  that  under  a  will  by  which 
testator  gave  a  share  of  his  estate  to  his 
wife,  and  gave  one  third  of  the  remainder 
to  a  daughter,  with  the  proviso:  "It  is  my 
will  that  in  case  she  should  die  before  her 
husband  without  any  living  issue,  that  aft- 
er the  death  of  her  nusband  that  portion  of 
my  estate  that  she  inherits  by  this  will  or 
such  portion  of  it  as  may  then  be  remain- 
ing, if  any,  shall  revert  back  to  the  children 
that  are  now  living  of  her  two  sisterfli" — the 
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daughter  took  a  defeasible  fee,  and  not  a 
life  estate  with  a  power  of  diaposal.  The 
fact  that  testator  devised  other  shares  of 
his  estate  to  another  daughter,  and  to  the 
children  of  a  deceased  daughter  absolutely, 
and  also  provided  that  if  his  wife  should  die 
before  him,  the  provision  made  for  her 
should  be  divided  isimong  his  children  and 
the  children  of  a  deceiued  daughter,  was 
relied  on  bv  the  court  as  indicating  an  in- 
tention on  his  part  not  to  create  a  limited 
estate. 

In  Elkins  v.  Thompson,  155  Ky.  91,  150 
S.  W.  617,  it  was  held  that  under  a  devise 
to  testator's  son  of  a  half  of  his  estate, 
with  the  proviso  that  if  such  son  should 
die  without  leaving  heirs  of  his  body,  the 
portion  devised  and  bequeathed  to  him 
should  go  over,  the  son  tooK  a  defeasible  fee, 
and  not  a  life  estate  with  remainder  over  to 
his  children. 

In  Whalin  v.  Bailey,  20  Ky.  L.  Rep.  1048, 
06  S.  W.  1105,  it  was  held  that  under  a  de- 
vise to  testator's  three  sons  of  a  farm,  "all 
to  use  said  land  for  their  use  and  benefit, 
and  I  further  stipulate  in  the  bequest  of 
m^  real  estate  that  if  either  of  my  sons  die 
without  heirs,  then  their  interest  in  said 
land  to  go  to  mv  surviving  sons  or  son  unto 
the  last  remaining  one  or  their  heirs,"  each 
of  the  sons  named  took  a  fee  defeasible  up- 
on dying  without  issue,  and  not  a  life  es- 
tate with  remainder  to  his  issue,  failing 
which,  to  his  brothers  and  their  issue. 

The  question  whether  the  devisee  took 
a  fee  defeasible  in  event  of  dying  without 
children,  or  a  life  estate  with  remainder  to 
children,  was  adverted  to,  but  not  decided, 
in  Miller  v.  Carlisle,  00  Ky.  205,  14  S.  W. 
75. 

In  Devecmon  v.  Shaw,  70  Md.  219,  16  Atl. 
646,  where  testator,  after  giving  his  daugh- 
ter certain  real  and  personal  property 
without  words  of  limitation,  added:  "But 
in  case  my  said  daughter  should  die  with- 
out leaving  any  child  or  children  at  the 
time  of  her  death,  or  if  leaving  such  child 
or  children,  such  child  or  all  such  children 
should  die  before  arriving  at  the  age  of 
twenty-one  years,  then  all  the  real  estate 
and  personal  estate  devised  to  my  said 
daughter  shall  go  to  my  sister  .  .  .  and 
her  children  and  grandchildren  then  liv-* 
ing,"  it  was  said  uiat  it  was  quite  clear 
that  the  children  the  daughter  might  have 
could  take  nothing  as  devisees  or  legatees 
under  the  will. 

In  Whitby  v.  Jump,  04  Md.  185,  50  Atl. 
701  testator  gave  his  residuary  estate  to  his 
wife  and  youngest  son  during  their  natural 
lives,  to  be  equally  divided  between  them. 
In  case  the  wife  should  survive  the  son  and 
the  son  should  die  without  children,  the 
property  given  to  the  son  was  to  be  equally 
divided  among  the  children  of  testator's 
daughters;  and  in  case  the  son  survived  the 
wife,  testator  provided  that  whatever 
should  remain  of  the  property  bequeathed 
to  her  during  her  life  should  then  descend 
to  the  son,  and  in  case  of  his  death  with- 
out children  the  whole  should  be  equally  | 
divided  among  the  children  of  testator's 
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daughters.  It  was  held  that  the  son  took 
a  fee  defeasible  upon  dying  without  chil- 
dren, and  not  a  life  estate  with  remainder 
to  his  children,  if  any,  the  court  saying: 
"If  the  appellant's  contention  is  sustained 
and  we  hoM  that  Wm.  Elbert  took  only  a 
life  estate  under  the  will,  there  would  be 
an  intestacy  as  to  the  whole  residue  of  the 
estate,  upon  his  death  without  [erratum  for 
"with"]  children,  the  contingency  upon  which 
alone  there  waa  any  devise  over,  nis  death 
without  children,  not  having  happened;  and 
the  testator's  children  and  grandchildren, 
who  were  intended  to  be  excluded,  would  all 
participate  in  the  residue  of  the  estate." 

In  Schmaunz  v.  G^ss,  132  Mass.  141,  the 
testamentary  provision  under  construction 
was  as  follows:  "As  heirs  of  what  I  leave, 
I  hereby  ordain  and  appoint  my  sister  Mag- 
dalena  Schubert,  John  GOss,  Jacob  G<Sss, 
and  Betti  Schmaunz,  to  the  effect  that  each 
of  these  four  persons  should  take  a  quarter 
of  all  I  leave,  in  equal  rights  and  portions. 
.  .  .  Likewise,  the  half  of  the  portion 
which  the  said  Betti  Schmaunz  receives 
out  of  what  I  leave  shall  fall  to  John  G^s 
and  Jacob  diss  and  their  descendants,  in 
two  equal  parts,  if  Betti  Schmaunz  deceas- 
es without  heirs  of  her  body;  otherwise, 
she  is  succeeded  by  her  descendants  alone, 
as  also  John  GOss  and  Jacob  Gdss  leave 
to  their  legitimate  descendants  their  por- 
tions received  and  to  be  received  out  of 
what  I  leave,  so  that  if  John  or  Jacob  G^s 
should  decease  before  me,  their  children 
step  in  the  place  of  their  father  as  heirs, 
respectively,  of  one  quarter  of  what  1  leave." 
It  was  held  that  the  words,  "otherwise  she 
is  succeeded  by  her  descendants  alone," 
were  too  indefinite  and  ambiguous  to  cut 
down  the  estate  first  given  in  fee  to  Betti 
Schmaunz,  either  to  an  estate  for  her  life 
with  remainder  in  fee  in  her  descendants  or 
children  if  she  die  leaving  heirs  of  her  body, 
or  to  an  estate  tail;  and  that  she  took  an 
estate  in  fee  simple  determinable  upon  the 
event  of  her  dying  without  leaving  at  her 
death  heirs  of  her  body,  with  an  executory 
devise  over  dependent  upon  that  contin- 
gency. 

In  Halsey  v.  Gee,  70  Miss.  103,  30  So. 
604,  testator  devised  to  his  two  grandsons 
a  tract  of  land,  adding:  "And  in  the  event 
that  either  of  my  said  grandsons  should 
die  without  issue,  then  it  is  my  will  and 
I  hereby  direct  that  the  land  herein  devised 
to  him  shall  go  to  the  surviving  grandson, 
and  in  the  event  that  both  of  them  die 
without  issue  surviving,  then  it  is  my  will 
that  the  land  herein  devised  and  bequeathed 
to  them,  together  with  all  the  bequests  here- 
inafter made  to  them,  revert  to"  a  son  and 
daughter.  It  was  held  that  the  children  of 
a  grandson  took  nothing  under  the  will; 
but  that  the  grandsons  took  the  fee  as  ten- 
ants in  common,  with  cross  remainders 
over  contingent  on  the  death  of  either  with- 
out issue,  and  with  an  ulterior  limitation 
if  both  should  die  without  issue. 

In  Re  New  York,  L.  &  W.  R.  Co.  105  N. 
Y.  89,  50  Am.  Hep.  478,  11  N.  E.  402,  tes- 
tatrix  gave   her   daughter  all  her  proper- 


NOTE  TO  ANDEKSON  v.  UNITED  REALTY  CO. 


499 


t^,  subject  to  the  payment  of  certain  lega- 
.cies,  with  the  direction  that  in  case  the 
daughter  should  die  without  issue,  the  prop- 
erty should  go  to  testatrix's  husband  and 
sister  for  life,  with  remainder  to  her  broth- 
ers, "the  devise  over  to  my  husband,  sister, 
and  brothers  to  depend  upon  the  contingen- 
cy of  my  daughter  Miiii^e  dying  without 
issue.**  It  was  held  that  the  daughter  took 
a  base  or  conditional  fee  defeasible  by  her 
dying  without  leaving  issue  living  at  the 
time  of  her  death ;  that  her  issue,  should  she 
leave  any,  would  take  by  inheritance  from 
her,  but  a  conveyance  by  her  in  her  lifetime 
would  be  effectual  as  against  them. 

In  Beck  v.  Ennis,  54  Hun,  126,  7  N.  T. 
Supp.  264,  a  testatrix,  after  dividing  her 
property  among  her  children,  provided  that 
if  a  daughter  should  marry  and  die  with- 
out children,  or  die  previous  to  her  brother 
or  sister,  then  the  property  given  or  be- 
queathed her  shall  reiKrt  to  her  brother 
.  .  .  and  her  sister  .  .  .  or  their  heirs." 
It  was  held  that  the  daughter  took  a  condi- 
tional fee  defeasible  by  her  dying  without 
leaving  issue  before  the  death  of  either  her 
brother  or  her  sister;  that  her  issue,  should 
she  have  any,  would  take  by  inheritance 
from  her,  but  a  conveyance  by  her  in  her 
lifetime  would  be  effectual  against  them. 

In  Whitfield  v.  Garris,  131  N.  G.  148,  42 
8.  E.  668,  testator  devised  realty  to  a  grand- 
son, adding:  "And  in'  the  event  of  the 
death  of  the  said  [grandson]  leaving  no 
heirs  of  his  own  body,  then  and  in  that 
event  the  above  described  land  and  other 
property  shall  descend  to"  certain  other 
grandchildren,  or  the  survivor  of  them,  and 
m  case  of  the  death  of  the  last  survivor 
without  descendants,  to  be  equally  divided 
among  all  testator's  grandchildren.  It 
was  held  that  the  devisee's  children  took 
nothing  under  the  provision  above  set  forth. 
On  rehearing,  reported  in  134  N.  G.  24,  46 
8.  E.  904,  the  contention  was  strongly 
urged  that  the  grandson  took  an  estate  for 
his  life  only,  with  remainder  in  fee  by  im- 
plication to  his  children  if  any.  The  court, 
after  saying  that,  in  order  to  support  this 
contention,  plaintiffs  must  make  out  a  very 
strong  case,  said:  "It  is  provided  by  our 
statute  that  when  real  estate  shall  be  de- 
vised to  any  person,  the  same  shall  be  held 
and  construed  to  be  a  devise  in  fee  simple, 
unless  such  devise  shall  in  plain  and  express 
words  show,  or  it  shall  be  plainly  intended 
by  the  will  or  some  part  tnereof,  that  the 
testator  intended  to  convey  an  estate  of 
less  dignity.  The  Gode,  §  2180.  By  force 
of  this  statute,  which  is  the  act  of  1784, 
Franklin  Whitfield  took  an  estate  in  fee, 
unless  it  was  'plainly  intended'  by  the  tes- 
tator that  he  snould  have  a  less  estate.  It 
surely  cannot  be  contended  by  the  plaintiffs 
that  it  appears  'in  plain  and  express  words' 
the  testator  intended  that  he  should  not 
have  an  estate  in  fee  simple,  or  that  he 
should  have  only  a  life  estate.  We  have 
found  no  expression  in  the  will,  nor  can 
we  discern  therefrom  any  intention  of  the 
testator,  which  precludes  the  construction 
the  statute  places  upon  its  words,  or  which 
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prevents  the  full  operation  of  the  statute 
in  vesting  a  fee  when  inheritable  words  are 
not  used.  The  plaintiffs  encounter  not  only 
the  strong  leanmg  of  the  law  against  their 
construction,  but  also  the  positive  require- 
ment of  the  statute  that  the  devise  shall 
be  held  to  be  in  fee  unless  the  testator  plain- 
ly intended  by  his  will  that  an  estate  of  less 
dignitjr  should  pass  to  the  beneficiary.  An 
intention  contrary  to  that  implied  bv  the 
statute  must  be  gathered  from  the  will,  and 
the  burden,  of  course,  is  upon  the  plaintiff 
to  show  that  it  ccists.  Instead  of  tnere  be- 
ing any  evidence  of  such  an  intention  in 
the  will,  we  think  that  the  terms  of  the  de- 
vise plainly  evince  the  purpose  of  the  tes- 
tator to  have  been  to  vest  in  Franklin 
Whitfield  an  estate  in  fee;  or,  at  all  events, 
the  limitation  that,  if  he  died  without  heirs 
of  his  body,  the  property  should  go  over 
to  the  ulterior  heirs'  devisees,  does  not  re- 
but the  intendment  of  the  statute.  The  de- 
visor must  be  presumed  to  have  known  the 
law  which  was  in  force  at  the  time  his  will 
was  written,  and,  acting  upon  this  presump- 
tion, there  must  be  inserted  in  the  will  the 
provision  of  the  statute,  so  that  it  will 
read:  'I  devise  to  my  grandson,  Franklin 
Whitfield,  and  his  heirs,  that  part  of  my 
lands,'  etc.  He  thereby  acquired  a  fee  sim- 
ple estate,  unless  the  words,  *in  the  event 
of  his  death,  leaving  no  heirs  of  his  body,' 
are  sufficient  to  restrict  the  estate  devised 
to  one  of  less  duration  than  a  fee,  or,  in 
other  words,  to  a  life  estate,  and  thereby 
prevent  the  insertion  of  inheritable  words 
m  the  devise.  Why  should  we  assume  that 
the  testator  was  ignorant  of  the  law,  and 
therefore  intended,  by  his  failure  to  use 
words  of  inheritance,  to  devise  only  a  life 
estate?  Is  not  the  provision  for  the  estate 
to  go  over  in  the  event  of  his  death  without 
heirs  of  his  body  fully  explained  and  the 
intention  executed  by  allowing  his  surviv- 
ing children  to  take  as  heirs,  that  is,  by 
descent  from  him;  and  is  not  this  construc- 
tion perfectly  consistent  and  in  harmony 
with  the  requirement  of  the  statute  that 
inheritable  words  shall  not  be  necessary  to 
create  an  estate  in  fee  simple  by  willr' 

The  doctrine  of -Whitfield  v.  Garris,  su- 
pra, was  applied  in  Wilkinson  v.  Boyd,  186 
N.  G.  46,  48  S.  E.  516,  to  a  devise  to  a 
daughter  with  a  proviso  that  if  she  should 
die  without  leaving  lawful  heirs  begotten  of 
her  own  body,  the  property  should  go  to 
testator's  other  three  children  and  their 
heirs. 

In  Moore  v.  Feig,  17  Ohio  G.  G.  27,  9 
Ohio  G.  D.  660,  testator,  after  devising 
^e  bulk  of  his  property  to  his  son  John, 
provided:  "Now,  if  my  said  son  John 
shall  have  an  heir  of  his  own  body,  then 
all  title  and  interest  in  and  to  my  real 
estate  witili  power  to  convey  and  sell 
shall  vest  in  him.  But  if  said  John 
should  die  leavinff  no  heir  of  his  own  body, 
then  said  estate  shall  pass  to  my  son  Thom- 
as, subject  to  the  same  requirements,  re- 
strictions, and  limitations  pertaining  to 
John.  And  in  case  Thomas  should  die  and 
leave  no  heir  of  his  own  body,  then  it  is 
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mj  will  that  my  said  real  estate  pass  abso- 
lutely to  my  son  James  and  his  heirs  for- 
ever, with  power  to  sell  and  convey.  But  in 
no  case  shall  John  or  Thomas  sell  or  dispose 
of  said  real  estate,  unless  they  shall  have 
an  heir  of  their  own  bodies."  It  was  held 
that  John  did  not  take  merely  a  life  estate 
with  remainder  by  implicaticm  to  his  de- 
scendants, but  that,  upon  the  birth  of  a 
child  to  him,  he  became  the  owner  of  the 
realty  in  fee;  such  construction  being 
strenghtened  by  the  circumstance  that  John 
was  required  by  the  will  to  pay  a  consider- 
able sum  of  monev  to  other  persons  as  a 
condition  upon  which  he  should  hold  what- 
ever estate  was  granted  to  him  in  the  will, 
and  by  the  provision  that  in  no  case  John 
or  Thomas  should  sell  or  dispose  of  said 
estate  unless  they  should  have  an  heir  of 
their  own  bodies. 

In  Thomson  v.  Peake,  38  S.  0.  440,  17  S. 
E.  45,  testator  devised  to  his  three  sons 
certain  real  estate  to  be  divided  in  the  man- 
ner specified  by  him,  adding:  "And  it  is 
my  will  and  desire  that  my  three  sons,  H. 
H.  Thomson  Jr.,  J.  S.  Rowland  Thomson, 
and  William  Waddy  Thomson,  shall  have 
all  my  lands  in  York  and  Union  districts, 
as  above  described  and  willed  to  them,  to  be 
held  by  them  during  their  natural  lives 
or  life,  and  that  my  son,  Richard  Lewis 
Thomson,  to  whom  I  have  willed  Pacolet 
lands,  as  above  described  and  willed,  to  him 
during  his  natural  life.  But  should  any 
of  my  four  sons  die  without  having  any 
heir  or  heirs  of  their  bodies,  lawfully  be- 
gotten by  them,  then  the  share  or  shares 
so  willed  to  them  shall  be  equally  divided, 
share  and  share  alike,  among  their  brothers 
and  sisters  then  alive,  or  should  any  of  my 
children  be  dead,  leaving  lawful  heirs  of 
their  bodies  lawfully  begotten,  then  the  said 
child  or  children  shall  take  the  share 
amongst  them  which  their  deceased  parent 
would  take  were  he  then  living."  It  was 
held  that  the  provision  that  if  any  one  or 
more  of  the  four  sons  should  die  without 
issue  lawfully  begotten,  then  their  shares 
should  go  over,  together  with  the  statement 
that  the  sons  should  hold  the  land  devised 
to  them  during  their  natural  lives,  did  not 
reduce  the  estate  of  the  sons  to  one  for  Ufe, 
but  to  a  defeasible  fee. 

In  Shaw  v.  Erwin,  41  S.  C.  209,  19  S.  E. 
499,  testator  gave  to  his  wife  "for  her  own 
separate  use  and  behoof"  certain  lands, 
called  in  the  opinion  the  "Saluda  tract," 
and  also  gave  and  bequeathed  to  her  "for 
and  during  her  natural  life"  his  home  place, 
and  further  willed  to  his  son  lands  on  Tur- 
key creek,  adding:  "And  should  my  son 
R.  P.  Shaw  die  leaving  no  child  or  children 
and  his  mother  being  dead"  then  to  others. 
"The  property  before  willed  to  my  wife, 
Mary  ^aw,  during  her  natural  life,  both 
real  and  personal,  at  her  death  shall  re- 
turn to  my  son  Richard  P.  Shaw  for  and 
during  his  natural  life,  and  then  to  his 
children,  the  issue  of  his  body  .  .  .  and 
should  my  wife  Mary  Shaw  die  without 
making  disposition  by  will  or  otherwise  of 
the  Saluda  tract  of  land  given  to  her  by  the 
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provisions  of  this  will,  and  should  mv  son 
R.  P.  be  also  dead  leaving  no  issue,  then  I 
desire  that  the  said  tract  of  land  should  be 
sold  and  equally  divided  between"  certain 
persons  or  the  survivors  of  them.  "And 
should  my  son  Richard  P.  Shaw  die  without 
issue,  then  I  desire  that  the  property  fall- 
ing to  him  after  the  death  of  his  mother 
shall  be  sold  and  equally  divided  between 
the  nephews  and  nieces  of  my  wife  Mary 
and  myself."  It  was  held  that  there  was 
no  such  necessity  on  the  face  of  the  will 
as  would  give  rise  to  an  implied  gift  to  the 
son's  children,  either  of  the  Saluda  tract  or 
the  Turkey  creek  tract;  but  that  the  lan- 
guage of  the  will,  so  far  from  implying  an 
intention  to  create  an  estate  in  remainder 
to  the  son's  issue,  rather  implied  the  con- 
trary. The  court  adduced  in  support  of 
its  conclusion  the  fact  that  whenever  the 
testator  intended  to  create  a  life  estate  he 
knew  how  to  ezpre^  such  intention. 

In  Cowan  v.  Wells,  73  Tenn.  682,  testa- 
tor devised  lands  to  a  son  by  words  which, 
taken  alone,  were  sufficient  to  vest  him 
with  an  absolute  estate,  but  in  a  subsequent 
clause  directed  that  should  such  son  "die 
without  heirs,  then  and  in  that  case  the 
property  that  I  have  hereby  given  to  him 
shall  be  equally  divided  between  my  three 
daughters;''  it  was  held  that  the  son's 
children  were  not  vested  with  an  estate  in 
remainder  by  implication,  but  that  the  son 
took  an  absolute  title  subject  to  an  execu- 
tory devise  over  upon  the  contingency  of 
dying  without  children. 

In  Randall  v.  Josselyn,  59  Vt.  657,  10  AtL 
577,  a  testatrix  gave  all  her  estate  to  her 
son,  who  was  her  only  child  and  heir,  "sub- 
ject to  the  following  conditions  and  limita- 
tions." The  first  of  these  provided  for  the 
care  of  the  estate  until  the  son  should  at- 
tain the  age  of  twenty-one,  after  which  the 
will  continued:  "When  my  son  has  at- 
tained the  age  of  twenty-one  years,  or  at 
my  decease  if  thereafter,  he  is  to  have  the 
control  and  management  of  said  property, 
which  I  give  to  him  and  heirs  absolutely, 
provided  he  has  children  or  their  descend- 
ants who  can  inherit  said  property,  or  the 
avails  of  the  same,  from  him  at  the  time 
of  his  decease ;  but  in  the  event  of  the  death 
of  my  said  son  without  having  any  child 
or  children,  or  their  descendants  who  can 
inherit  from  him,  I  then  will  and  direct 
that  all  my  said  property  or  the  avails  of 
the  same,  if  changed  into  other  property  or 
into  money,  go  to  and  become  the  proper- 
ty of  my  nephew  .  .  .  and  his  heirs,  or  to 
his  child  or  children  and  their  descendants, 
in  the  event  of  his  death  before  the  death 
of  my  said  son."  It  was  held  that  if  the 
son  should  leave  children  or  their  descend- 
ants they  would  take  the  estate  given  to 
him,  not  as  an  estate  under  the  will,  but 
by  descent  from  him  out  of  the  fee  devised 
to  him. 

In  Daniel  v.  Lipscomb,  110  Va.  563,  66 
S.  E.  850,  testator  devised  to  a  son  the  lands 
in  question,  "subject  to  said  limitations  and 
restrictions  as  the  will  of  E.  W.  Spencer 
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tion  to  give  an  absolute  interest  has  been 
held  to  be  rebutted  by  the  implication  drawn 
from  the  limitation  over.M 


Where  the  primary  devisee  takes  only 
an  estate  for  life,  by  necessary  construc- 
tion S7     or     the     express     provisions     of 


requires."  E.  W.  Spencer  had  bequeathed 
to  the  same  person,  who  was  her  grandson, 
and  his  brother,  a  share  of  her  estate,  to 
be  equally  divided  between  them,  declaring 
that  *'if  either  of  my  grandsons  should  die 
leaving  no  child  or  descendants  surviving 
him,  the  share  he  receives  under  this  will  is 
to  g^  to  his  surviving  brother;  and  if  both 
of  my  grandsons  die  leaving  no  child  or  de- 
scendants surviving  them,  then  the  whole  of 
what  is  herein  given  them  shall  be  divided 
equally  between"  others.  It  was  held  that, 
as  the  devise,  standing  alone,  would  have 
invested  the  devisee  with  a  fee  simple  es- 
tate, the  effect  of  the  qualifying  language, 
''if  he  should  die  leaving  no  child  or  des- 
cendants surviving  him,"  was  to  convert 
what  would  otherwise  be  a  fee  simple  into 
a  defeasible  fee;  and  that  in  no  event' could 
the  children  of  a  grandson  take  as  purchas- 
ers under  the  will. 

t6  In  Tyson  v.  Blake,  22  N.  Y.  568,  a  tes- 
tator bequeathed  to  his  grandchildren  the 
net  proceeds  of  his  estate,  to  be  divided 
equauy,  share  and  share  alike,  adding: 
"But  in  case  my  granddaughter,  Mary  Em- 
meline,  should  die  without  lawful  issue, 
then  her  share  to  be  equally  divided  among 
my  three  grandsons  aforesaid,  share  and 
share  alike."  The  granddaughter  having 
died  without  issue,  an  action  was  brought 
by  the  executor  of  the  will  against  her 
guardian  and  his  sureties  for  the  repayment 
of  advances  of  the  principal  of  her  share, 
which  had  been  made  during  her  lifetime. 
It  was  claimed  on  behalf  of  the  defendants 
that  the  limitation  over  of  the  granddaugh- 
ter's share,  in  the  event  of  her  dying  with- 
out issue,  to  the  three  grandsons,  was  void 
as  being  repugnant  to  the  gift  to  her  of 
one  fourth  of  the  net  proceeds  of  the  estate. 
The  court,  in  upholding  the  gift  over,  said 
that  it  showed  the  intention  of  the  testa- 
tor to  have  been  that  the  granddaughter 
should  take,  in  the  contingency  named,  a 
life  estate  only  in  the  legacy  thus  given  to 
her,  with  an  executory  bequest  of  her  share 
to  the  three  grandsons  if  she  died  without 
issue,  but  that  if  she  should  die  leaving  is- 
sue, then  such  issue  would  take  her  share 
absolutely. 

In  Close  V.  Fanners'  Loan  &  T.  Co.  106 
N.  Y.  92,  87  N.  E.  1006,  affirming  121  App. 
Div.  628,  106  N.  Y.  Supp.  329,  a  testator 
gave  a  third  of  his  estate  to  his  wife  for 
life  or  until  marriage,  with  remainder  to 
his  children,  and  directed  the  remaining 
two  thirds  to  be  divided  into  six  equal  parts 
"and  then  distributed  among  my  (his) 
children  in  the  manner  following.  .  .  . 
To  my  daughter  Marie  Ema  Seward  I  also 
give  one  other  equal  sixth  part  of  said  re- 
maining two  thirds,  the  same  also  to  be 
invested  by  my  executors  for  her  benefit  in 
such  securities  as  they  may  elect,  and  the 
interest  arising  therefrom  to  be  paid  to  her 
semi-annually,  and  in  the  event  of  the  said 
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Marie  Ema  dying  without  issue,  then  the 
proceeds  of  such  share  to  be  divided  among 
her  brothers  and  sisters  share  and  share 
alike."  It  was  held,  though  by  a  divided 
court,  that  the  daughter  did  not  take  a 
defeasible  fee,  but  an  equitable  life  estate 
with  remainder  to  her  children  if  any,  oth- 
erwise to  her  brothers  and  sisters.  The 
court  said:  "We  now  reach  the  question 
as  to  what  disposition  was  made  of  the  re- 
mainder upon  the  death  of  the  daughters. 
Here  we  are  aided  by  two  presumptions  of 
law,  each  founded  on  long  experience  and 
well  settled,  the  presumption  against  intes- 
tacy and  the  presumption  against  disheri- 
son. Read  in  the  light  of  these  presump- 
tions, what  did  the  testator  mean  when  he 
directed  that  if  his  daughter,  Mrs.  Seward, 
should  die  'without  issue,'  the  remainder 
should  be  divided  among  her  brothers  and 
sisters,  without  making  any  express  pro- 
vision for  the  contingency  if  she  should  die 
leaving  issue  T  As  he  did  not  give  the  fee 
or  the  principal,  for  the  clause  in  question 
covered  both  real  and  personal  property,  to 
his  daughter,  and  he  gave  the  remainder  to 
her  brothers  and  sisters  only  if  she  died 
'without  issue,'  the  necessary  conclusion,  in 
view  of  the  presumptions  mentioned  above 
and  the  circumstances  surrounding  him 
when  he  made  his  will,  is  that  he  intended 
to  give  the  remainder  to  her  children,  if 
she  died  'with  issue.'" 

t7In  Nowland  v.  Welch,  88  Md.  48,  40 
Atl.  875,  where  testator,  after  devising 
property  in  trust  for  the  maintenance  of  a 
grandson,  further  provided:  "If  my  said 
grandson  shall  attain  to  twenty-two  years 
of  age,  then  my  will  is  that  the  trustee 
aforsaid  shall  convey  and  transfer  all  the 
estate  and  property,  real  and  personal,  so 
held  by  him  in  trust  to  my  said  grandson 
who  shall  manage  and  control  the  same,  and 
if  my  said  grandson  should  die  without 
leaving  children  or  the  issue  of  such  (if 
any  have  died),  then"  to  a  niece,  it  was  held 
that  the  grandson  took,  at  the  age  of 
twenty-two,  an  estate  for  life  with  remain- 
der to  his  children  or  descendants.  The 
court  said:  "The  intent  of  the  testator  ob- 
viously was  to  provide  for  his  g^ndson  and 
his  descendants,  and  upon  his  death,  with- 
out issue,  then  one  of  the  objects  of  his 
bounty  was  his  niece,  Mrs.  Welch.  The 
use  of  the  language,  'who  shall  manage 
and  control  the  same,'  taken  in  connection 
with  the  other  parts  of  the  will,  clearly 
indicates  the  character  of  the  estate  the 
testator  had  in  view.  There  would  have 
been  no  necessity  for  the  use  of  such  lan- 
guage if  the  testator  had  intended  to  de- 
vise a  fee  simple  estate." 

In  Eldred  v.  Shaw,  112  Mich.  237,  70 
N.  W.  645,  testator  devised  lands  in  trust 
for  a  grandson  "up  to  the  time  the  said 
grandson  arrives  to  the  age  of  twenty-one 
yeara,"   directing   that   the   trustee    "shall 
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some   of   the   American   courts  have   been 


unwilling  to  imply  a  gift  of  the  remain- 
der   from    the    terms    of    the    gift    over 


use  and  appropriate  no  more  of  the  use  or 
income  from  the  said  trust  estate  for  the 
support,  education,  and  maintenance  of  the 
said  grandson  than  is  made  necessary  by 
accident  or  misfortune,  and  such  use  and 
appropriation  is  to  be  entirely  under  the 
judgment  and  discretion  of  [the  trustee] ; 
and  in  the  case  of  the  death  of  my 
said  grandson  without  heirs  by  his  body 
begotten  Uie  lands  and  property  above  de- 
scribed with  all  its  increase  or  accretions 
I  give,  devise,  and  bequeath  to"  sons  and 
daughters  of  the  testator.  It  was  held  that 
testator's  intent  was  to  convey  an  estate 
to  his  grandson  for  his  use  and  benefit  dur- 
ing his  life,  with  the  fee  to  the  issue  of 
his  body  if  such  were  living  at  his  death, 
and  if  not,  then  to  hiB  sons  and  daughters. 

In  Webel  v.  Kelly,  111  App.  Div.  521,  97 
N.  Y.  Supp.  1009,  testator  directed  his 
executor  to  hold  property  in  trust  for  the 
support  of  an  adopted  son  during  minority, 
giving  to  such  son  the  total  income  of  the 
property  while  he  should  be  between  twenty- 
one  and  twenty-five  years  of  age,  and  di- 
rected that  upon  the  arrival  of  such  son  at 
the  age  of  twenty-five,  the  executor  should 
convey  the  property  to  him  "to  be  held  by 
him  as  follows:  In  case  of  my  said  adopt- 
ed son  departing  this  life  before  me,  or  in 
case  of  his  so  departing  this  life  after  my 
death  without  leaving  lawful  issue,  then  1 
give  all  my  property,  real  and  personal, 
and  of  every  kind  to"  a  nephew  and  niece. 
The  foregoing  provision  was  held  to  give  the 
adopted  son  a  life  estate  in  the  property 
with  remainder  to  his  issue. 

In  Kreamer  v.  Showalter,  1  Pa.  Ck>.  Ct. 
453,  testatrix  gave  a  share  of  personalty  to 
be  held  in  trust  for  the  maintenance  and 
support  of  a  son,  with  power  to  expend  any 
part  of  the  principal  for  the  son's  support 
should  it  become  necessary,  and  in  case  the 
said  son  "should  die  without  leaving  issue 
the  principal  sum  I  order  to  be  paid  to  the 
heirs  of  tne  said"  son.  It  was  held  that 
there  was  by  implication  a  gift  to  the  chil- 
dren of  the  son  should  he  have  any,  the 
court  saying:  "A  limitation  over  of  per- 
sonal estate  in  default  of  issue  of  the  lega- 
tee for  life,  or  if  he  die  without  issue  or 
leaving  no  issue,  is  an  implication  of  a  be- 
quest to  the  issue.  The  intent  is  that  the 
ultimate  legatee  is  not  to  take  while  there 
is  issue  of  the  legatee  for  life,  and  hence  a 
gift  to  such  issue  is  implied." 

In  Love  v.  Walker,  69  Or.  96,  116  Pac. 
296,  testator  directed  that  his  estate  should 
be  divided  into  six  parts,  which  he  appor- 
tioned among  his  living  children  and  the 
offspring  of  deceased  children,  directing 
that  it  should  be  kept  intact,  and  not  dis- 
tributed until  a  certain  date.  In  the  course 
of  his  will  he  stated  that  "it  was  always 
my  purpose  to  distribute  my  property 
equally  between  my  several  children  and  to 
the  heirs  of  those  of  my  children  who  had 
died  leaving  children  or  grandchildren."  At 
the  time  the  will  was  made,  one  of  the 
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sons  was  a  widower,  and  two  children  of  a 
deceased  daughter  were  his  only  living 
issue.  He  subsequently  remarried.  Testa- 
tor by  codicil  to  his  will  declared  that  the 
devise  or  legacy  to  a  daughter  shall  be  "for 
her  sole  and  separate  use  independent  of 
her  husband  at  all  times,  and  that  at  her 
death  the  said  devise  or  legacy  to  her  shall 
ffo  to  her  children  share  and  share  alike." 
He  similarly  limited  the  share  given  to  a 
son;  and  then,  with  reference  to  the  share 
of  the  son  in  question,  provided:  "Third. 
I  hereby  will,  decree  and  declare  that  the 
devise  or  legacy  in  mv  said  will,  to  my  son* 
Green  C.  ^ve,  shall  be  for  his  sole  and 
separate  use,  independent  of  his  wife,  at  all 
times,  and  that  in  case  of  his  death  with- 
out lawful  issue,  bom  alive  and  living  at 
the  time  of  his  death,  then  the  said  devise 
or  legacy  to  him  shall  belong  and  go  [to] 
the  remaining  devisees  of  my  said  will  in 
proportion  as  they  hold  of  the  shares  or 
parts  of  mv  said  will."  It  was  held  that, 
m  view  oi  the  employment  of  the  term 
"use"  in  the  codicil,  and  of  its  other  pro- 
visions, it  clearly  evinced  an  intent  to  give 
the  son  a  life  estate  only,  which  deduction 
was  strenffthened  by  the  provision  of  the 
codicil  which  treats  the  premises  to  be  par- 
titioned to  him  as  remaming  undiminished 
at  his  death;  and  that  his  issue  took  by 
implication  a  remainder  conditional  on 
their  surviving  him,  with  an  executory  de- 
vise over  if  they  should  not. 

tt  Decisions  denying  the  existence  of  a 
gift. 

In  Scale  v.  Rawlins  [1892]  A.  G.  342,  66 
L.  T.  N.  S.  542,  affirming  L.  R.  45  Gh.  Div. 
299,  a  testator  gave  three  houses  upon  trust 
to  pay  the  rents  and  interest  to  nis  niece 
durmg  her  life  for  her  separate  use,  and 
after  her  decease,  "she  leaving  no  child  or 
children,"  he  gave  one  of  the  houses  to  one 
nephew  and  the  two  others  to  another.  The 
two  nephews  were  made  residuary  devisees, 
so  that  unless  the  will  was  construed  either 
as  giving  the  niece  a  fee  defeasible  in  event 
of  her  dying  without  children,  or  as  giving 
her  children  a  remainder  by  implication, 
thev  would,  in  event  of  her  death  leaving 
children,  share  equally  what,  in  event  of 
her  death  without  children,  was  divided  be- 
tween them  unequallv.  It  was  held  that, 
although  such  absurdity  would  follow  the 
construction  given,  the  intention  was  not 
sufficiently  expressed  by  the  will  which 
would  enable  the  court  to  give  it  any  other 
construction. 

In  Ranelagh  v.  Ranelagh,  12  Beav.  200, 
testator  gave  certain  sums  of  money  to  his 
daughters  and  to  his  sons  during  their  natu- 
ral lives,  adding:  "In  case  of  the  decease 
of  any  of  the  aoove  parties  without  legiti- 
mate issue,  their,  his  or  her  proportions  to 
be  divided  equally  amongst  tne  survivors." 
In  discussing  the  question  whether  a  gift 
to  the  children  of  the  first  takers  might  be 
implied.  Lord  Langdale,  M.  R.,  said:  "The 
question  therefore  is  whether,  as   against 
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the  residuary  legatee,  a  gift  to  the  children 
of  the  particular  legatee  for  life  is,  in  the 
absence  of  any  expressed  gift,  to  be  implied 
from  the  circumstance  of  the  gift  over  being 
made  dependent  upon  the  legatee  for  life 
dying  without  issue  living  at  his  death.  If 
the  legacy  had  not  been  expressly  limited 
to  the  l^atee  for  life,  I  apprehend  that,  in 
the  event  which  has  taken  place  of  the  gift 
over  not  taking  effect,  the  legatee  would 
have  taken  the  legacy  absolutely;  the  g^ft 
to  him  would  not  )iave  been  defeated,  and 
a  gift  to  the  children  would  not  have  been 
implied.  In  this  case  the  legatee,  by  the 
express  words  of  the  codicil,  takes  no  in- 
terest beyond  his  life;  and  if  there  be  no 
further  gift  of  the  legacy,  the  residuary 
legatee,  who  takes  subject  to  all  that  is 
not  otherwise  well  given,  must  be  held  en- 
titled. The  issue  of  the  legatee  is  named 
in  the  codicil  only  in  the  description  of 
contingency  on  winch  the  legacy  is  given 
over  (Doe  ex  dem.  Barnfield  v.  Wetton)  2 
Bos.  &.  P.  328) ;  and  I  am  unable  to  find 
anything  which  assists  in  collecting  an  in- 
tention to  give  to  the  children.  I  can  col- 
lect no  particular  intention  to  give  this 
legacy  to  the  residuary  legatee,  and  I  can- 
not answer  the  question  proposed  by  Sir 
Thomas  Plumer  in  Ex  parte  Rogers,  2 
Madd.  Ch.  449,  17  Revised  Rep.  239,  why 
the  children  were  named  on  the  occasion  of 
the  gift  over.  But  in  that  case  there  seems 
to  have  been  found  some  further  reason 
which  does  not  here  exist,  for  inferring  an 
implied  gift;  and  on  the  whole,  my  opinion 
is  tliat  the  Icgacv  falls  into  the  residue.  I 
think  it  extremely  probable  that  the  testa- 
tor did  mean  a  benefit  to  the  children;  but 
si  voluit  non  disnt.  1  think  that  there  is 
not  sufficient  to  raise  the  implication,  and 
that  the  legacy  falls  into  the  residue." 

In  Sparks  v.  Restal,  24  Beav.  218,  it  was 
held  that  under  a  bequest  to  testator's  son 
of  an  annuity  during  his  natural  life,  and 
in  case  he  should  die  without  child  or 
children  lawfully  begotten,  and  from  and 
after  his  decease  that  being  the  case,  to 
others,  it  was  held  that  the  son's  children 
took  no  interest  by  implication. 

In  Neighbour  v.  Thurlow,  28  Beav.  33, 
testator  gave  the  residue  of  his  property 
to  certain  daughters  and  sons  "for  their 
natural  lives,  namely :  They  to  have  the  in- 
terest during  their  natural  lives,  and  if  any 
die  without  leaving  issue,  in  that  case  to 
return  again  for  the  benefit  of  my  grand- 
ehildren  to  share  and  share  alike."  It  was 
held  by  Sir  John  Rom  illy  that  there  was 
no  implied  gift  to  the  issue  of  the  testator's 
three  children. 

In  Bodens  y.  Watson,  Ambl.  478,  testa- 
trix directed  moneys  to  be  laid  out  in  the 
funds  for  A  during  his  life,  "and  if  he  has 
no  heirs,"  then  to  his  sister.  The  lord  chan- 
cellor held  that  he  could  not  imply  a  gift 
to  the  issue  of  A  as  purchasers,  as  such 
an  implication  was  not  a  necessary  one. 

In  Greene  v.  Ward,  1  Russ.  Ch.  262,  tes- 
tator devised  a  sum  in  trust  to  pay  the  in- 
terest thereof  to  his  son  for  and  during  his 
natural  life,  "and  in  case  he  should  marry 
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any  woman  with  £1,000  fortune,  then  my 
will  and  mind  is  that  the  said  £6,500  be 
settled  upon  his  wife  and  the  issue  of  such 
marriage;  but  in  case  of  my  said  son's  de- 
cease leaving  no  issue  of  his  body  lawfully 
begotten,  then"  to  others.  It  was  held  that 
no  gift  to  the  issue  of  the  son  could  be  im- 
plied. Lord  Gifford,  M.  R.,  saying:  "If  a 
sum  of  money  is  bequeathed  to  A  B  for 
life,  and  if  he  dies  leaving  no  issue,  then  to 
another,  that  does  not  raise  any  implication 
in  favor  of  the  issue  of  A  B;  though  if  he 
dies  leaving  issue,  the  gift  over  does  not 
take  effect." 

In  Re  Hayton,  10  L.  T.  N.  S.  336,  4 
New  Reports,  55,  a  testatrix  gave  a  sum  of 
money  upon  trust  to  pay  the  interest  to 
her  step-daughter  during  her  life,  for  her 
separate  use,  and  after  her  death  to  pav  the 
said  sum  to  such  persons  as  she  should  by 
will  appoint,  and,  in  default  of  such  ap- 
pointment, to  the  next  of  kin  of  the  testa- 
trix living  at  the  step-daughter's  death.  She 
further  directed  that  in  case  the  step-daugh- 
ter should  die  without  issue  living  to  at- 
tain the  age  of  twenty-one  years,  the  trustee 
should  divide  the  sum  between  certain  per- 
sons. The  step-daughter  died  leaving  a 
son  who  attained  twenty-one,  without  hav- 
ing exercised  the  power  of  appointment. 
Wood,  V.  C.,  said  that  where  a  gift  is  nuide 
to  a  parent  absolutely,  followed  by  a  gift 
over  m  case  of  his  dying  without  issue, 
there  can  be  no  reason  for  implying  a  gift 
to  the  children,  as  the  parent  has  full  power 
over  the  property  and  can  dispose  of  it  as 
he  pleases;  and  that  even  where  the  parent 
has  only  a  life  estate,  he  must  now  hold,  on 
the  authority  of  Cooper  v.  Pitcher,  16  L. 
J.  Ch.  N.  S.  24,  4  Hare,  485,  9  Jur.  202, 
and  Greene  y.  Ward,  1  Russ.  Ch.  262,  4  L. 
J.  Ch.  99,  25  Revised  Ren.  38,  that  no  gift 
can  be  implied  in  favor  of  the  children.  He 
further  remarked  that  the  case  more  nearly 
resembled  that  of  a  gift  to  the  parent  ab- 
solutely, inasmuch  as  the  step-daughter 
had  an  absolute  power  of  appointment  by 
will;  her  son  therefore  could  take  nothing. 

In  Seymour  v.  Kilbee,  Ir.  L.  R.  3  Eq. 
33,  testator  gave  annuities  to  two  of  his 
sons  "for  and  during  the  term  of  their  re- 
spective lives,"  adding,  "and  in  case  either 
of  my  said  sons  .  .  .  die  without  law- 
ful issue  in  the'  lifetime  of  the  other,  then 
my  will  is,  and  I  hereby  direct,  that  the 
said  annuity  of  £26  shall  go  to,  and  be  re- 
ceived by,  his  surviving  brother;  .  .  . 
provided  always,  and  I  hereby  direct,  and 
my  will  is,  that  such  of  my  said  sons  [names] 
as  shall  so  become  the  survivor  and  entitled 
to  his  said  brother's  annuity  of  £26  ster- 
ling as  aforesaid  shall  and  do  pay  unto  my 
dau^ter  [name]  the  yearly  sum  of  £20 
for  and  during  the  term  of  her  natural 
life;  and  in  case  both  my  said  sons  [names] 
should  die  without  leaving  any  lawful  issue 
them  surviving,  then  I  leave  and  bequeath 
the  said  two  annuities"  to  two  other  son^ 
with  benefit  of  survivorship,  provided  the 
one  first  dying  should  leave  no  lawful  issue 
him  surviving;  the  survivor  also  to  pay 
the  yearly  sum  of  £20  to  the  daughter  be- 
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fore  mentioned.  It  was  held  that  no  gift 
to  the  issue  of  a  son  leaving  issue  sur- 
viving could  be  implied  from  the  gift  over 
only,  and  that  there  was  nothing  else  in  the 
will  to  raise  an  inference  in  favor  of  the 
issue. 

In  Bond  v.  Moore,  236  111.  576,  10  L.RJ^. 
(N.S.)  540,  86  N.  E.  386,  it  was  held  that 
a  devise  to  the  children  of  the  testatrix's 
son  could  not  be  implied  from  a  gift  to 
him  of  all  the  estate  during  his  lifetime, 
with  power  of  sale  over  the  real  estate, 
*'but  should  he  die  without  children,  then 
the  estate,  or  so  much  of  it  as  may  re- 
main after  his  reasonable  expenses  for  liv- 
ing, etc.,  shall  go  to  my  nearest  relatives, 
in  such  proportions  as  the  law  in  such  cases 
does  provide."  The  position  of  the  major- 
ity seems  to  be  that  a  devise  for  life,  with 
a  gift  over  on  the  death  of  the  life  tenant 
without  issue,  is  not  of  itself  sufficient  to 
create  a  gift  by  implication  to  the  chil- 
dren of  the  life  tenant,  even  though  aided 
by  the  presumption  against  intestacy;  but 
that  such  implication  can  arise  only  when 
supported  by  some  other  matter  appearing 
in  the  will  raising  an  inference  in  favor  of 
the  children.  In  the  majority  opinion  it 
was  said:  "When  we  undertake  by  con- 
struction to  arrive  at  Mrs.  Walker's  inten- 
tion in  regard  to  the  disposition  of  her  prop- 
erty at  her  son's  death  in  case  he  should 
happen  to  leave  children,  we  are  left  entirely 
without  aid  from  the  will  itself.  It  is  a  case 
for  which  she  has  not  provided, — whether 
unintentionally  or  purposely  we  have 
no  means  of  determinmg.  We  may  specu- 
late or  conjecture  as  to  what  may  have  been 
in  her  mind,  but  we  can  find  no  indication 
in  the  will  itself  to  enable  us  to  say  that 
she  intended  her  son's  children  to  take  the 
remainder.  It  is  clear  that  the  testatrix 
intended  her  son  to  have  the  use  and  benefit 
of  the  property  during  his  lifetime,  with  a 
certain  power  of  disposition.  It  is  clear 
that  she  intended,  if  he  died  without  chil- 
dren, that  her  nearest  relatives  at  the  time 
of  his  death  should  have  What  was  left  of 
the  property.  It  is  equally  clear  that  it 
is  impossible  to  determine  her  intention  as 
to  the  disposition  of  the  property  if  he  had 
children.  She  had  confidence  in  him,  and 
did  not  refuse  to  give  him  the  fee  and 
limit  his  interest  to  a  life  estate  because 
she  feared  he  would  squander  the  property; 
for  she  made  him  executor  of  her  will  with- 
out bond,  and  authorized  him  alone,  and 
not  in  conjunction  with  his  coexecutor,  to 
sell  the  real  estate.  She  is  presumed  to 
have  known  that  her  son  was  her  only  heir, 
and  that,  as  such,  the  property  would  all 
descend  to  him  after  the  termination  of  the 
life  estate,  unless  she  disposed  of  it  by 
her  will.  She  may  have  believed  that  he 
would  use  the  propertv  for  the  benefit  of 
his  children,  should  he  have  any.  She  knew 
the  property  would  naturally  descend  to 
them  as  his  heirs.  The  children  yet  to  be 
born  might  be  deserving  or  not  deserving. 
Circumstances,  as  developed  by  the  future, 
might  make  an  unequal  division  of  the 
property  among  the  children  just  and  prop- 
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er,  or  a  diversion  of  a  part  of  it  in 
other  direction  desirable.  It  may  be  that, 
upon  a  consideration  of  all  the  circum- 
stances of  the  situation,  the  testatrix 
wished  to  leave  to  the  discretion  of  her  son 
the  disposition  of  her  property,  except  in 
the  one  event  of  his  dying  without  children. 
The  will  shows  that  in  sucii  contingency 
she  wished  to  control  the  disposition  of  such 
part  of  the  property  as  mignt  remain  after 
his  reasonable  expenses  for  living  were 
satisfied,  and  she  did  so  by  directing  it  to 
go  to  her  nearest  relatives.  There  is  no 
word  in  the  will  indicating  a  desire  to  inter- 
fere with  the  statutory  disposition  of  the 
property  in  the  alternative  of  her  son's 
death  having  children.  She  may  have  de- 
sired him  to  have  the  use  of  the  property 
during  his  life,  and,  in  case  of  his  having 
children,  the  power  to  dispose  of  it  as  he 
might  in  his  own  discretion  think  best  for 
the  interest  of  his  family,  but  have  also 
wished  the  property,  in  case  he  had  no 
children,  to  go  to  her  relatives.  It  is  pos- 
sible that  the  testatrix,  in  case  of  her  son's 
death  having  children,  desired  them  to  take 
the  property  directly  from  her,  but  the  will 
expresses  no  such  wish.  It  is  equally  con- 
sistent with  the  will  that  she  desired  her 
son  to  inherit  the  fee  in  such  event.  Being 
content  with  the  statutory  rule  of  descent, 
she  made  no  provision  to  the  contrary.  It 
may  be  said  that  it  will  be  presumed  that 
the  testatrix  intended  to  dispose  of  her  en- 
tire estate,  and  that  the  will  should  be  so 
construed,  unless  this  presumption  is  re- 
butted by  its  provisions.  It  is  true  that 
any  reasonable  construction  of  a  will,  con- 
sistent with  its  terms,  will  be  adopted  so  as 
to  give  it  effect  to  dispose  of  all  the  tes- 
tator's property,  and  not  to  leave  a  part 
intestate,  but  this  rule  cannot  be  carried 
to  the  extent  of  inserting  provisions  in  the 
will  which  the  testator  failed  to  insert. 
Clear  words  are  necessary  to  disinherit  an 
heir;  and,  even  where  the  intention  is  clear- 
ly manifested,  the  heir  will  take,  unless  the 
testator  devises  the  property  to  someone 
else.  Parsons  v.  Millar,  189  111.  107,  59  N. 
E.  606;  Lawrence  v.  Smith,  163  111.  149,  45 
N.  E.  259.  The  court  cannot  presume  a 
will  for  a  testatrix  on  mere  speculation  as 
to  what  might  have  been  her  intention.  It 
is  the  intention  of  the  testatrix  only  so  far 
as  she  has  communicated  that  intention  by 
her  will  which  is  to  govern  the  descent  of 
her  estate.  The  omission  to  make  any  gift, 
in  the  one  case,  may  have  been  the  intention 
of  the  testator  as  fully  as  the  gift  over  in 
the  alternative."  Carter,  J.,  however,  in 
a  vigorous  dissenting  opinion  in  which 
Hand  and  Farmer,  JJ.,  concurred,  criticized 
the  conclusion  reached  by  the  majority  as 
manifestly  contrary  to  the  plain  intent  of 
the  testatrix  as  expressed  in  the  will;  as 
applying  to  the  will  a  rule  of  construction 
which,  though  supported  by  English  de- 
cisions, is  opposed  by  the  great  weight  of 
authority  in  this  country;  and  as  at  var- 
iance with  earlier  utterances  of  the  Illinois 
supreme  court. 

In  Addison  y.  Addison,  9  Rich.  Eq.  58, 
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testator  gave  certain  real  and  personal 
property  to  trustees  for  the  sole  benefit  of 
a  son  during  his  natural  life,  adding:  "But 
if  my  said  son  [name]  should  die  without 
leaving  any  child  or  children  or  represen- 
tatives of  child  or  children,  in  that  case 
my  will  is  that  the  above  property  be  equal- 
ly divided  between"  another  son  and  a 
daughter  "or  their  children  or  descendants 
of  child  or  children."  It  was  held  upon  the 
authority  of  Carr  v.  Porter,  1  M'Cord,  Eq. 
78,  and  M'Lure  v.  Young,  3  Rich.  Eq.  578, 
that  a  son  of  the  son  took  nothing  by  im- 
plication, the  court  saying,  however:  *'lf 
the  testator  here,  who  died  before  the  son 
Joseph  had  a  child,  had  foreseen  the  state 
of  things  existing  at  the  son's  death,  it  is 
probable  that  he  would  have  expressly  pro- 
vided for  that  state  of  things.  But  the 
court  has  no  authority  to  make  a  will  for 
him,  nor  to  conjecture  his  intention  not 
expressed,  and  is  limited  to  the  expound- 
ing of  his  will  according  to  the  words  he 
has  used.  Where  he  designed  the  issue  of 
his  children  to  take  by  his  gift,  as  in  the 
caae  of  Mrs.  Mims's  children,  he  has  en- 
deavored to  express  his  purpose,  and  has 
not  left  the  matter  to  implication.  I  am 
unable  to  find  the  grounds  upon  which  an 
estate  must  be  necessarily  implied  in  favor 
of  the  son  of  Joseph."  But  as  it  was  held 
that  the  testator's  son  Joseph  took,  under 
the  provision  above  set  forth,  a  fee  con- 
ditional in  the  realty  by  implication,  which 
would  pass  to  his  son,  the  effect  of  the  de- 
cision was  not  wholly  to  exclude  grand- 
children. 

In  Woodliff  v.  Duckwall,  19  Ohio  0.  0. 
664,  10  Ohio  0.  D.  686,  testator  devised  to 
his  daughter,  an  only  child,  all  his  property 
"during  her  natural  life  .  .  .  and  if  my 
said  daughter  dies  without  living  issue  then 
all  the  property  devised  by  this  will,  I  de- 
sire to  revert  to  my  brothers  and  sisters  or 
their  heirs  equally."  It  was  held  (Swing, 
J.,  dissenting)  that  there  was  no  devise  by 
implication  of  the  remainder  to  the  daugh- 
tei^s  children,  but  that  she  took  the  re- 
mainder by  descent,  subject  to  be  devested 
thereof  if  she  died  leaving  no  Issue. 

A  case  which,  from  the  nature  of  the 
provision  involved,  is  not  exactly  in  point, 
but  which  may  profitably  be  noticed,  is 
Barlow  v.  Barnard,  61  14.  J.  Eq.  620,  28 
Atl.  697,  where  testator  disposed  of  his 
property  as  follows:  After  giving  his  wife 
an  estate  for  life  in  all  his  property,  with 

Sower  to  use  the  principal  for  her  support, 
e  provided:  "At  her  death  I  will  it  to  be 
kept  in  the  same  shape  or  form,  for  the 
support  of  the  children,  not  of  age  or  mar- 
ried; on  the  marriage  of  my  four  daughters, 
I  will  it  to  be  equally  divided  between  the 
said  four  girls  and  the  share  settled  on  each 
of  them  for  their  lifetime;  all  and  except 
one  dollar  each  to  my*  two  sons,  trusting 
that  they  will  follow  my  example  of  in- 
dustry to  gain  what  they  may  r^uire."  It 
was  held  that,  as  there  was  no  probability 
of  an  intention  to  give  a  remainder  by  im- 
plication to  the  issue  of  the  daughters  so 
strong  that  an  intention  contrary  to  that 
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thus  imputed  to  the  testator  could  not  be 
supposed  to  have  existed  in  his  mind,  there 
was  no  such  implied  disposition  of  the  re- 
maijider.  The  court  said:  "What  was  the 
intention  of  the  testator  as  to  this  remain- 
der? It  can  be  reached  by  adopting  the 
view  that  he  did  not  attempt  to  make  any 
disposition  of  his  estate  beyond  the  lives 
of  his  wife  and  daughters.  It  is  a  fair  in- 
ference from  his  will  and  the  circumstances 
surrounding  its  execution,  that  his  first 
care  was  for  his  wife  for  her  life;  next,  to 
take  care  of  all  his  children  during  their 
minority  unless  they  were  provided  for  by 
marriage;  then  to  care  for  his  daughters 
during  their  lives,  providing  first  for  ample 
support  for  his  unmarried  daughter  out  of 
the  income  of  his  estate.  He  took  better 
care  of  his  daughters  than  of  his  sons  dur- 
ing their  lives,  because  he  thought  it  to 
be  wise  to  make  provision  so  that  his  sons 
should  follow  his  example  of  industry  to 
gain  what  they  might  require,  but  this  did 
not  necessarily  involve  an  intention  to  dis- 
inherit them  entirely  after  the  primary 
purposes  in  his  mind  had  been  fully  ac- 
complished. That  part  of  the  will  which 
gives  the  sons  $1  each  was  where  he  was 
dealing  with  the  income  of  the  estate  to 
be  divided  in  four  parts  among  his  four 
daughters  for  their  lifetime.  In  disposing 
of  this  income  he  first  gives  $1  to  each 
of  his  sons,  which  is  to  be  all  that  they  are 
to  receive  of  said  income  during  the  life  of 
his  daughters.  He  does  not  seem  to  have 
cared  or  provided  for  anything  after  his 
daughters  had  been  taken  care  of  during 
their  lives.  As  between  his  daughters,  he 
evidently  thought  that  the  married  ones 
would  have  husbands  to  provide  for  them 
primarily,  and  that  if  any  of  them  were 
unmarried,  such  would  have  no  other  source 
to  maintain  them  except  from  the  income 
of  his  estate,  so  he  provided  that  all  of 
his  income  necessary  for  the  support  of  the 
unmarried  daughter  should  be  used  for  that 
purpose,  and  if  any  was  left,  that  it  should 
be  equally  divided  among  his  daughters 
during  their  lives.  There  was  no  reason 
why  he  should  totally  disinherit  his  sons; 
such  intention  is  not  shown  either  in  the 
will  or  b^  the  evidence  in  the  case.  He 
thought  his  sons  were  primarily  able  to  take 
care  of  themselves,  and  that  thev  should  do 
so  as  long  as  any  of  his  daughters  lived. 
When  they  were  all  dead,  he  no  longer  had 
any  will  as  to  what  was  left;  he  was  con- 
tent to  leave  that  undisposed  of, — ^to  be  dis- 
tributed under  the  intestate  laws  of  the 
state.  This  view  would  not  require  the  court 
to  raise  a  gift  by  implication,  and  it  would 
not  require  us  to  find  that  the  father  in- 
tended to  disinherit  his  sons  for  the  bene- 
fit not  of  his  daughters,  but  for  his  daugh- 
ters' children,  who  might  be  equally  able  to 
gain  what  they  might  require  by  their  own 
industry,  as  his  sons  in  their  old  age,  or 
their  children." 
Decisions    affirming   the   existence    of    a 

gift. 

See   alBO,    in  this   connection^   cases   set 
forth  in  note  26,  supra. 
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In  the  much  criticized  case  of  Ex  parte 
Rogers,  2  Madd.  Ch.  449,  testator,  who 
bj  his  will  had  given  a  legacy  to  a  niece, 
made  the  following  codicil:  "Whereas  bj 
my  last  will  and  testatment  before  men- 
tioned, I  have  bequeathed  to  my  niece  Mary 
Dudley  Rogers  of  Mile  End,  £1,000,  but 
she  having  since  indiscreetly  married,  I 
mean  to  withdraw  that  legacy  out  of  her 
power  to  dispose  of  it,  or  out  of  the  power 
of  her  husband  to  do  so;  and  therefore  I 
order  and  direct  my  executors  do  secure  to 
her  my  said  niece  the  annual  interest  of 
the  said  £1,000  independently  of  her  said 
husband,  by  placing  out  that  said  sum  in 
the  public  fund  or  government  securities, 
in  trust  for  her  my  said  niece,  she  to  enjoy 
the  interest  or  dividends  during  her  natural 
life;  and  at  her  decease  without  child  or 
children,  the  principal  sum  with  all  interest 
due  thereon,  to  go  and  be  divided  between 
such  of  her  sisters  as  may  be  living  at  the 
time  of  her  decease,  share  and  share  equally 
alike."  The  vice  chancellor,  in  holding  that 
the  principal  was  given  to  the  children  of 
the  niece  by  necessary  implication,  said: 
"The  £1,000,  on  the  death  of  M.  D.  Rogers, 
must  belong  either, — firstly,  to  her  personal 
representatives,  which  these  petitioners,  her 
children,  are;  or,  secondly,  to  the  children 
as  such;  or  thirdly,  it  must  fall  in  as  part 
of  the  residue.  The  question,  therefore,  is 
between  the  children  and  the  residuary 
legatees.  The  residuary  legatees  cannot 
take,  because  the  residue  only  after  the 
payment  of  this  legacy  was  given  to  them. 
It  could  not  go  to  Hester  Chambers,  be- 
cause she  was  only  to  take  if  M.  D.  Rogers 
died  without  children.  As  the  testator 
did  not  mean  to  give  it  to  the  residuary 
legatees,  and  as  he  did  not  mean  to  die 
intestate  as  to  any  part  of  his  property, 
to  whom  could  it  go  but  to  M.  D.  Rogers  or 
her  children?  Why  mention  children  if  he 
did  not  mean  them  to  take?  The  existence 
of  children  was  considered  as  material;  so 
much  so  that,  if  there  were  any,  the  legacjr 
was  not  to  go  over.  By  necessary  impli- 
cation, the  children  must  be  considered  as 
entitled  to  the  £1,000."  Other  judges  have 
refused  to  follow  this  decision.  See  Dowl- 
ing  V.  Dowling,  L.  R.  1  Ch.  612,  12  Jur. 
N.  S.  720,  15  L.  T.  N.  S.  152,  14  Week.  Rep. 
1003;  Neighbour  v.  Thurlow,  28  Beav.  33. 
And  Mr.  Theobald  says  that  this  case  prob- 
ably went  too  far.    Theobald,  Wills,  p.  737. 

In  Lethieullier  v.  Tracy,  3  Atk.  786,  it 
was  held  that  under  a  testamentary  pro- 
vision that  "in  case  my  daughter  (to  whom 
testator  had  in  a  former  part  of  the  will 
expressly  limited  an  estate  for  life)  shall 
depart  this  life  without  issue  of  her  body 
living  at  her  decease,"  such  issue  took  an 
estate  by  purchase. 

In  Wetherell  v.  WethereU,  4  Giff.  51,  tes- 
tator directed  the  annual  interest  only  of 
his  residuary  estate  to  be  divided  into  as 
many  equal  parts  or  shares  as  there  might 
be  children  living  of  certain  persons,  "share 
and  share  alike,  as  each  of  the  said  chil- 
dren come  of  age,"  adding:  "And  in  case 
any  one  of  the  said  children  shall  die  with- 
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out  any  children  of  their  own  lawfully  be- 
gotten, then  in  that  case  his  or  her  ahara 
of  the  said  annual  interest  (as  the  case 
may  be)  shall  devolve  to  the  surviving  chil- 
dren, share  and  share  alike,  and  so  on  suc- 
cessively until  the  whole  amount  of  the  said 
interest  of  the  said  residue  comes  into  the 
hands  of  the  grandchildren  and  great-grand- 
children of"  the  parents.  It  was  held  that 
there  was  clearly  involved  in  the  provision 
above  quoted  a  gift  by  implication  to  the 
children  of  a  child. 

In  Kinsella  v.  Caffrey,  11  Ir.  Ch.  Rep.  154, 
testator  gave  annuities  to  two  grandnephews 
to  be  paid  and  payable  to  them  for  and 
during  their  natural  lives,  and,  in  case  of 
the  death  of  either  of  them  leaving  issue 
lawfully  begotten,  to  such  issue  during  their 
respective  natural  lives,  and  in  case  of  the 
death  of  either  of  them  without  lawful  issue 
living  at  his  death,  then  the  annuity  of  him 
so  dying  to  go  to  the  survivor  for  and  dur- 
ing the  term  of  his  natural  life.  The  ques- 
tion having  arisen  as  to  whether  there  was 
a  gift  by  implication  of  the  annuity  of  the 
one  who  died  without  children  to  the  chil- 
dren of  the  one  who  died  leaving  children, 
it  was  held  that  the  fact  the  testator  had 
directed  that,  in  the  event  of  neither  of 
them  leaving  issue,  the  bequest  should  form 
part  of  the  residuary  fund,  and  the  fact 
that  the  limitation  over  was  not  merely 
contingent  upon  dying  without  children  liv- 
ing at  his  death,-  but  upon  the  death  of  such 
children  before  attaining  the  age  of  twenty- 
one,  there  were  circumstances  in  the  case 
sufficient,  taken  in  connection  with  the  cift 
over,  to  justify  the  court  in  holding  that 
the  children  of  the  one  who  died  leaving 
children  were  to  take  the  same  interest  in 
the  annuity  of  the  other  on  their  father's 
death  as  was  given  to  them  by  the  will  in 
their  father's  annuity. 

In  Champ  v.  Champ,  Ir.  L.  R.  30  G.  L. 
72,  a  marriage  settlement  was  to  the  use  of 
the  intended  husband  for  life,  with  remain- 
der to  his  wife  for  her  life,  and  in  case 
th^  should  both  die  "without  leaving  any 
child  or  children  of  the  said  intended  mar- 
riage, and  they  having  such,  and  that  all  of 
them  should  die  before  they  should  attain 
their  respective  a^e  or  ages  of  twenty -one 
years  or  be  nmrried,"  then  to  others.  It 
was  held,  upon  the  authority  of  Kinsella  t. 
Caffrey,  supra,  that,  as  the  settlement  con- 
tained a  specific  provision  for  revesting  the 
premises  in  the  grantor  upon  the  happening 
of  certain  events,  which  were  wholly  differ- 
ent from  the  events  which  had  taken  place, 
and  aa  the  gift  over  was  not  confined  sim- 
ply to  the  dying  of  the  first  takers  with- 
out leaving  children,  but  also  to  their  leav- 
ing children  and  all  such  children  dyin^  be- 
fore the  age  of  twenty-one  or  marriage, 
there  was  sufficient  to  raise  an  implication 
of  a  gift  to  children  of  the  marriage  at- 
taining the  age  of  twenty-one. 

In  Stone  y.  Franklin,  80  Ga.  105,  15  S. 
E.  47,  the  testator  directed  that  certain 
of  his  lands  should  continue  in  possession 
of  his  wife  for  and  durins  her  life,-  and  at 
her  death  be  equally  divided  between  hia 
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two  daughters,  to  be  conveyed  to  them  by 
his  executors  "for  and  during  their  natural 
lives  each,  and  if  they  or  either  of  them 
should  die  leaving  no  lawful  issue,  then 
the  said  lands  are  to  go  to  the  rest  of  my 
children  or  their  legal  representatires."  It 
was  held  that  under  this  clause  of  the 
will,  whether  construed  by  itself  or  in  the 
light  of  the  testamentary  scheme  disclosed 
by  the  whole  will,  the  testator  most  prob- 
ably intended  the  surviving  children,  if  any, 
of  a  daughter,  to  take  the  fee  at  her  death; 
the  court  distinguishing  Burton  v.  Black, 
80  Oa.  638;  Matthews  v.  Hudson,  81  6a. 
120,  12  Am.  St.  Rep.  306,  7  S.  E.  286,  and 
other  like  cases,  on  the  ground  that  as  the 
estate  in  each  daughter  was  expressly  limit- 
ed to  the  duration  of  her  life,  she  took  no 
fee  of  any  kind,  qualified  or  unqualified; 
and  that  as  under  the  statute  the  words 
of  the  limitation  over  must  be  taken  to  im- 
port a  definite  failure  of  issue,  no  estate 
tail  could  be  implied  and  enlarged  into  a 
fee  simple. 

In  Ball  V.  Phelan,  94  Miss.  293,  23  L.R  JL. 
(N.S.)  895,  49  So.  956,  testator  gave  to  his 
wife  half  of  his  property  "to  be  hers  dur- 
ing her  natural  life,  then  to  go  to  my 
daughter,  Julia  T.  Hunt."  By  the  second 
item  of  his  will  he  gave  his  daughter  "dur- 
ing the  time  of  her  natural  life,  the  other 
half  of  my  propertv,  both  real  and  personal, 
to  be  hers,  free  from  the  control  of  any 
future  husband,  and  also  free  from  the 
debts  of  any  future  husband,  he  is  to  have 
no  title  by  curtesy,  or  anv  other  title  by 
reason  of  her  death,  or  is  to  inherit  it 
through  the  death  of  any  child  or  children 
they  may  have  or  in  any  other  manner 
whatever."  By  the  third  item  of  his  will 
he  provided:  *1n  case  my  daughter  Julia 
should  die  without  child,  or  in  case  the 
child  or  children  should  die  before  marrying 
or  become  of  age,  then  the  whole  property 

given  to  my  daughter  Julia,  all  for  her 
fe  should  go"  over.  The  court,  after  an 
extensive  review  of  cases  bearing  on  the 
question,  held  that  there  was  a  devise  by 
implication  to  the  children  of  the  daughter, 
saying  in  part:  "What,  now,  are  the  con- 
siderations or  circumstances  which  the 
court  in  this  case  should  look  to  as  show- 
ing, since  Julia's  estate  was  limited  strict- 
ly to  life,  a  remainder  in  fee  by  implica- 
tion in  the  children  of  Julia  T  Some  of 
them  are  as  follows:  First  and  chiefly,  that 
Julia's  interest  was  limited  strictly  to  her 
life.  This  we  regard  as  controlling  in  the 
construction  of  this  will.  Second,  there  was 
an  exclusion,  by  the  terms  of  this  will,  of 
all  the  marital  rights  of  any  husband  that 
Julia  might  have,  and  especially  an  ex- 
ehision  of  any  right  he  might  have  to  in- 
herit through  the  death  of  any  child  of  his 
and  Julia's.  It  would  have  been  far  more 
likely,  on  the  doctrine  of  probabilities,  that 
•adi  husband  might  inherit  from  such  child 
If  Julia  should  be  held  to  take  a  fee  in 
any  view,  than  if  she  should  be  limited 
stnctly  to  a  life  estate,  and  the  children 
should  only  take  the  fee  absolutely  after 
they  became  of  age  or  married.  The  father 
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would  be  much  more  likely  to  have  died 
when  this  latter  period  came  around  than 
while  Julia  herself  might  live.  Again,  the 
fact  that  Hunt,  by  his  will,  provided  that 
Bettie  Hunt  Selden,  if  Julia  died  without 
child,  or  if  such  child  died  before  mar- 
riage or  before  coming  of  age,  should  take 
the  limitation  over;  and  he  made  the  same 
sort  of  ulterior  limitation  as  regards  Julia 
Moore  Driver,  the  other  ulterior  limitee. 
The  carefulness  and  solicitude  and  anxiety 
n\anifested  by  Hunt  to  dispose  of  his  es- 
tate, not  only  for  life  to  Julia,  but  to  pro- 
vide three  ulterior  destinations  in  certain 
contingencies  named,  signalize  his  set  pur- 
pose not  to  die  intestate  as  to  any  part  of 
his  estate,  and,  consequently,  his  necessar- 
ily involved  purpose  that  Julia  should 
never  take  a  fee  of  any  sort  of  inheritance 
or  purchase  from  him.  And  unless  there 
was  a  limitation  by  implication  to  the  chil- 
dren of  Julia,  then  upon  the  coming  of  age 
or  marrying  of  any  such  child,  which  would 
cut  off  the  ulterior  limitation  to  others, 
there  would  result  necessarily  an  intestacy 
as  to  the  remainder  in  fee,  and  Julia  would, 
of  course,  take  that  by  descent,  and  not  as  a 
purchaser  under  the  will.  This  cannot  pos- 
sibly be  the  proper  construction  of  this 
will;  for  in  that  case  there  would  be  noth- 
ing to  prevent  the  husband  from  inheriting 
from  Julia,  which  was  most  sedulously  and 
stringently  guarded  against  by  this  testa- 
tor. .  .  .  Again,  it  is  impossible  to 
read  this  will  without  seeing  that  it  was 
the  manifest  purpose  of  the  testator  to  dis- 
pose of  his  whole  estate,  and  not  die  in- 
testate as  to  anv  part  thereof.  He  did  not 
intend  that  Julia  should  take  anything  by 
inheritance  from  him  arising  out  of  any 
partial  intestacy.  It  is  to  be  remembered 
that  the  rule  laid  down  by  Judge  Andrews 
in  Re  Vowers,  113  N.  Y.  669,"  21  N.  E.  690, 
is  strong  to  show  that,  where  the  limita- 
tion is  over  to  a  third  person  not  related 
to  the  testator  in  blood,  it  is  safely  to  'be 
assumed  that  he  did  intend  to  preserve  hts 
bounty  for  his  own  blood,  if  that  construc- 
tien  can  reasonably  be  indulged.  If  the 
children  of  Julia  were  not  intended  to  take 
a  fee  in  remainder  by  implication,  mani- 
festly this  estate  went  to  strangers  to  the 
blood  of  Hunt,  the  testator.  It  must  also 
be  kept  carefully  in  mind  here  that  the  limi- 
tation is  not  simply  over  to  third  persons 
on  the  default  of  children,  but  on  that  de- 
fault plus  the  other  contingency,  that  such 
children  should  die  under  twenty-one  years 
of  age  or  before  they  marry, — ^two  contin- 
gencies in  fact.  Less  than  this  was  held 
in  Kinsella  v.  Caffrey,  11  Ir.  Oh.  Rep.  154, 
to  raise  the  estate  by  implication." 

In  Kendall  v.  Kendall,  36  N.  J.  Eq.  91, 
testator  gave  his  residuary  estate  upon 
trust  to  pay  to  his  son  and  daughters 
"such  sums  from  time  to  time  as  in  the 
Judgment  of  the  said  trustees  shall  minister 
to  the  wants,  necessities  and  comforts  of 
them  severally;  and  in  the  case  of  the  death 
of  my  said  son  [name]  and  of  my  said 
daughters  [names]  and  their  children  with- 
out leaving  any  child  or  children  then  sur- 
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Tiving,  then  I  give,  devise  and  bequeath  all 
said  residue  or  remainder  of  my  estate  real 
and  personal  after  the  death  of  my  wife 
to  my  heirs  at  law  bearing  the  Kendall 
name."  It  was  held  that,  as  testator  evi- 
dently did  not  intend  that  the  property 
after  the  death  of  his  children  should  go  to 
his  heirs  generally  bearing  the  name  of  Ken- 
dall, unless  neither  his  children's  children 
nor  any  children  of  the  latter  should  be 
living  to  take  the  property,  but  unquestion- 
ably intended  that  at  his  children's  death 
their  children  should  take  the  fee  in  their 
parents'  shares,  and  if  his*  grandchildren 
should  not  be  alive,  that  his  great-grand 
children  should  take,  a  devise  to  them  would 
be  implied. 

In  Lvtle  v.  Beveridge,  68  N.  Y.  692,  tes- 
tator oy  a  will,  very  inartificially  ex- 
pressed, and  by  which  he  evidently  meant 
completely  to  dispose  of  his  property,  pro- 
vided: "I  allow  my  son  Joseph  to  possess 
by  devise  of  will  the  farm  I  now  live  on 
[describing  it]  with  all  the  rights  and  privi- 
leges thereunto  belonging  as  fully  and  freely 
as  if  I  had  made  him  a  lawful  conveyance 
by  full  covenant  during  his  natural  life, 
but  if  he  leaves  no  legitimate  heirs  then  in 
that  case  the  property  according  to  my  will 
I  allow  to  revert  back  to  my  son  David,  his 
heirs  or  assigns  forever  without  hindrance 
of  any  person  whatsoever  as  freely  and 
fully  as  if  I  had  given  him  a  lawful  con- 
veyance." He  also  made  provision  for 
Joseph's  wife  in  case  she  should  outlive  her 
husband.  At  the  time  the  will  was  made 
Joseph  had  been  married  for  several  years, 
but  had  no  children.  It  was  contended  that 
Joseph  took  the  fee  by  operation  of  the 
rule  in  Shellev's  Case,  but  the  court,  in 
holding  the  phrase  "legitimate  heirs"  to 
refer  to  children,  and  not  to  heirs  generally 
or  issue  in  'indefinite  succession,  said: 
"Construing  and  giving  effect  to  the  words 
'leaving  no  legitimate  heir'  as  a  definite 
limitation,  and  the  last  two  words,  'legiti- 
mate heir,'  as  words  of  purchase,  there  is 
no  difficulty  in  giving  full  effect  to  the 
'mind  and  will'  of  the  testator.  The  law 
would  imply  a  devise  in  fee  to  the  chil- 
dren of  Joseph  living  at  the  time  of  his 
death,  and  thus  give  effect  to  the  intent  to 
provide  for  them  in  case  any  should  be  left 
by,  that  is,  who  should  surviye,  Joseph,  the 
first  taker,  and  to  limit  the  estate  of  Joseph 
to  a  life  estate,  and  carry  the  remainder  to 
David  upon  the  happening  of  the  contin- 
gency, which  did  actually  happen,  that  Jo- 
seph died  leaving  no  surviving  child.  It 
may  be  that  this  construction  of  the  will 
is  subject  to  criticism,  and  cases  apparent- 
ly in  conflict  with  it  may  be  found,  but 
the  same  may  be  said  of  any  construction 
which  could  be  put  upon  a  will  inartificial- 
ly drawn,  regardless  or  in  ignorance  of 
technical  rules,  or  of  the  artificial  and  tech- 
nical meaning  of  terms.  We  believe  the  con- 
struction given  is  required  by  the  terms  and 
general  scope  of  the  will,  and  the  mani- 
fested and  express  intent  of  the  testator." 

In  Re  Moore,  152  N.  Y.  602,  46  N.  E. 
960,  which  affirms  88  Hun,  621,  68  N.  Y. 
61  L.R.A.(N.S.) 


S.  R.  876,  34  N.  Y.  Supp.  1144,  which  af- 
firms without  opinion.  Re  Stafford,  II 
Misc.  436,  33  N.  Y.  Supp.  419,  testator  gave 
to  his  two  sons,  who  were  his  only  chil- 
dren and  then  unmarried,  the  use  and  occu- 
pancy during  their  lives  of  all  his  real  and 
personal  estate,  and  in  case  of  the  death  of 
one  of  the  sons,  he  gave  to  the  survivor 
during  life  the  use  and  occupancy  of  the 
whole  of  the  property.  He  then  provided 
as  follows:  'After  the  death  of  my  two 
sons  and  their  heirs,  if  they  have  any,  1 
give  my  real  and  personal  estate  to"  sis- 
ters and  a  brother.  It  was  held  that  as, 
had  the  sons  died  without  children,  the 
brother  and  sisters  of  the  testator  would 
have  been  their  heirs,  the  heirs  of  the  sons 
referred  to  were  intended  to  be  the  heirs  of 
their  body,  their  lineal  descendants;  and 
that  as  it  was  not  the  intention  of  the  tes- 
tator that  his  brother  and  sisters  should 
take  until  after  the  death  of  such  descend- 
ants, it  would  seem  te  follow  that  such 
lineal  descendants  took  an  estate  by  impli- 
cation. 

In  Clark  v.  Kittenplan,  63  Misc.  122,  118 
N.  Y.  Supp.  404,  testater  declared:  '*! 
give  te  my  said  daughter  Charlotte  during 
her  natural  life  [certain  premises],  and 
in  case  of  her  death  before  my  said  daughter 
Nancy,  she  leaving  no  issue  or  children  liv- 
ing to  the  age  of  twenty-one  years,  the 
said  property  bequeathed  to  her  to  go  to 
my  said  daughter  Nancy  during  her  natural 
life  and  after  her  death  te  her  children  liv- 
ing to  the  age  of  twenty-one  years."  It 
was  held  that,  although  an  estate  was  not 
directly  devised  te  the  daughter's  children, 
such  a  devise  must  be  implied  from  the  lan- 
guage of  the  provision  above  quoted. 

In  Hauser  v.  Craft,  134  N.  C.  319,  46  S. 
E.  766,  where  testator  devised  te  a  grand- 
daughter a  tract  of  land,  "which  is  te  be 
hers  during  her  natural  life  only,"  adding: 
''And  should  the  said  [granddaughter]  die 
without  leaving  any  child  or  children,  then 
the  property  which  I  have  given  to  her  to 
be  divided  among  the  rest  of  my  heirs,"  it 
was  held  that  the  children  of  the  grand- 
daughter took  an  estate  in  remainder  by 
implication,  the  court  saying:  "It  will  be 
observed  that  Elatherine  had  only  a  life 
estate,  and  therefore  at  her  death  all  of  her 
interest  ceased  and  determined.  The  heirs 
of  the  testater  could  not  take  unless  she 
died  without  children,  because  it  is  express- 
ly provided  by  the  will  that  they  should 
take  only  upon  the  contingency  of  her  dying 
without  leaving  children,  and  the  fact  thaS 
she  died  leaving  children  completely  devest- 
ed the  testator's  heirs  of  all  right  or  title 
in  the  land.  The  presumption  is  that  he 
did  not  intend  to  die  intestate  as  te  any 
of  his  property,  and  this  presumption  is 
strengthened  by  the  very  language  of  the 
will,  which  on  its  face  shows  that  he  in- 
tended te  dispose  of  all  of  it.  If  the  estate 
of  Katherine  expired  at  her  death,  and  the 
heirs  cannot  take  because  she  left  children, 
who  then  can  take  unless  It  be  the  children? 
Holton  V.  White,  23  N.  J.  L.  330 ;  Theobold, 
Wills,  p.  669.    The  implication  is  not  only 
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alone;  M  though  in  such  a  case  they  are 
inclined  to  do  so  where  the  implication 
is  strengthened  hy  other  indications,  <o 
such  as  the  fact  that  the  property  would 
by    descent   or    by   the   operation    of 


the  residuary  clause  of  the  will  to  the 
same  person  who  would  have  been  entitled 
under  the  limitation  over  had  there  been 
no  descendants,'!  or  the  addition  of  other 
descriptive   terms   in   expressing   the   con- 


necessary,  but  irresistible,  that  in  the  situ- 
ation of  the  parties  as  now  presented  to  us, 
and  giving  to  the  will  of  the  testator  a 
natural  and  reasonable  construction,  it  was 
ini^ided  bv  him  that  the  plaintiUs  should 
be  the  objects  of  his  bounty  and  should 
take  the  property  in  remainder  after  the 
death  of  their  mother." 

In  Bentley  v.  Kaufman,  12  Phila.  436, 
testatrix  directed  her  estate  to  be  converted 
into  money  and  invested,  "the  interest  to 
be  paid  to  my  son  Leon  Kaufman  during 
his  natural  life  in  half-yearly  payments 
for  his  sole  benefit.  If  my  son  Leon  Kauf- 
man should  die  without  issue  it  is  my 
desire  that  the  whole  amount  of  my  invest- 
ment be  given  to  the  Children's  Orphan 
Asylum."  It  was  held  that  the  foregoing 
bequest  was  a  gift  of  the  interest  to  the 
son  for  life,  and  of  the  principal  by  neces- 
sary implication  to  his  children,  and  in  de- 
fault of  children  to  the  orphan  asylum. 

In  Harkey  v.  Neville,  70  S.  C.  126,  49 
8.  E.  218,  in  construing  a  will  by  which 
testator  devisd  property  to  the  widow  of 
his  deceased  son  "for  and  during  her  natu- 
ral life,  and  in  case  of  her  death  without 
issue,  then"  to  others,  it  was  said  by  Chief 
Justice  Pope,  in  the  course  of  his  discus- 
sion of  the  question  whether  the  first  taker's 
estate  for  life  was  enlarged  into  a  con- 
ditional fee,  that  she  took  only  a  life  estate, 
unlesfb  her  issue  should  be  living  at  her 
death;  in  which  event  the  issue  of  her  body 
then  living  would  receive  the  estate.  But 
of  the  three  remaining  members  of  the  court 
two  merely  concurred  in  the  result,  while 
the  third  expressly  dissented  from  the  fore- 
going statement. 

In  Conrad  v.  Quinn,  111  Va.  607,  69  S. 
E.  952,  testator  directed  the  remainder  of 
his  estate  to  be  equally  divided  between  his 
three  daughters,  to  be  held  in  trust  for 
their  benefit  "to  collect  the  income  arising 
from  the  same  and  pay  it  over  to  them 
as  their  necessities  may  require  and  their 
interest  shall  appear  as  long  as  they  shall 
live.  In  the  event  of  the  death  of  either 
of  said  daughters  Ella  V.  and  Sallie  M., 
or  both,  wiuiout  issue,  then  I  direct  that 
her  or  their  portion  of  my  estate  be  distri- 
buted equally  between  my  four  sons  [nam- 
ing them]  or  their  legal  heirs,  and  in  the 
event  of  the  death  of  my  daughter,  Mary  L. 
Gentry,  I  direct  her  portion  to  go  to  her 
children."  At  the  time  of  the  death  of 
testator,  his  daughter  Mar^  L.  Gentry  was 
a  married  woman  with  children,  while  his 
daughters  Ella  V.  and  Sallie  M.  were  un- 
married. It  was  held  that,  as  it  was  mani- 
fest from  the  will  that  it  was  the  purpose 
of  the  testa^r  to  make  his  three  daughters 
equal,  and  to  put  them  on  the  same  footing 
as  to  the  character  of  the  estate  each  was 
to  have,  each  of  them  took  a  life  estate 
51  L.R.A.(N^) 


which,  as  to  the  two  unmarried  ones,  was 
followed  by  two  remainders  in  a  double  as- 
pect, the  first  to  the  issue  of  each  living 
at  the  date  of  her  death,  and  the  second* 
failing  such  issue,  to  the  four  sons  of  the 
tfist&tor 

»  See' Scale  v.  Rawlins  [1808]  A.  C.  342, 
61  L.  J.  Gh.  N.  S.  421,  66  L.  T.  N.  S.  542; 
Ranelagh  v.  Ranelagh,  12  Beav.  200,  19 
L.  J.  Ch.  N.  S.  39;  Sparks  v.  Restal,  24 
Beav.  218;  Neighbour  v.  Thurlow,  28  Beav. 
33;  Bodens  v.  Watson,  Ambl.  478;  Greene 
V.  Ward,  1  Russ.  Ch.  262,  4  L.  J.  Ch.  99, 
26  Revised  Rep.  38;  Re  Hayton,  10  L.  T. 
N.  S.  336,  4  New  Reports,  55;  Seymour 
V.  Kilbee,  Ir.  L.  R.  3  Eq.  33 ;  Bond  v.  Moore, 
236  111.  576,  19  L.R.A.(N.S.)  640,  86  N.  E. 
386;  Addison  v.  Addison,  9  Rich.  Eq.  58, 
— ^all  of  which  are  fully  set  forth  in  note 
28,  supra. 

In  Kinsella  v.  Ca£frev,  11  Ir.  Ch.  Rep. 
164,  it  was  said  that  the  authorities  may 
be  classed  under  three  heads:  First,  where 
there  is  an  indefinite  bequest  to  the  parent, 
and  if  he  die  without  having  or  leaving 
children,  to  B.  In  that  case  it  is  clear  that 
the  children  do  not  take  any  interest  by  im- 
plication. Secondlv,  if  there  is  a  bequest 
to  the  parent  for  life,  and  if  he  die  with- 
out having  or  leaving  children  to  B.  If  the 
parent  dies  leaving  children,  they  are  not 
entitled  by  implication.  Thirdly,  if,  how- 
ever, in  a  case  such  as  last  mentioned,  there 
are  matters  on  the  face  of  the  will  to  raise 
an  inference  in  favor  of  the  children,  the 
court  is  at  liberty  to  consider  these  cir- 
cumstances in  connection  with  the  bequest 
over  in  the  event  of  the  parent  dying  with- 
out having  or  leaving  children,  although 
such  bequest  over  by  itself  is  not  sufficient 
to  justify  the  court  mferring  a  gift  in  favor 
of  the  children. 

In  Devecmon  v.  Shaw,  70  Md.  219,  16 
Atl.  646,  it  is  said  that  where  the  children 
are  merely  mentioned  in  the  description  of 
the  contingency  on  which  the  property 
shall  go  over,  they  take  nothing  by  impli- 
cation. For  citation  of  cases  contra,  see 
note  34. 

80  In  Re  Blake,  157  Cal.  448,  108  Pac. 
287,  it  is  said  that  even  if  it  is  assumed 
that  the  words  of  limitation  over  on  death 
"without  issue"  are  insufficient  of  them- 
selves to  raise  a  gift  b^  implication  to  the 
issue,  yet  that  this  implication  may  be 
drawn  from  slight  circumstances  appearing 
from  the  will. 

<i  Kinsella  v.  Caffrey,  supra ;  Ex  parte 
Rogers,  2  Madd.  Ch.  449,  17  Revised  Rep. 
239;  Lytle  v.  Beveridge,  58  N.  Y.  592; 
Hauser  v.  Craft,  134  N.  C.  319,  46  S.  E. 
766,  — all  set  forth  in  note  28,  supra. 

Contra.  Scale  v.  Rawlins  [1892]  A.  C. 
342,  61  L.  J.  Ch.  N.  S.  421,  66  L.  T.  N.  S. 
542,  set  forth  in  note  28,  supra. 
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tingency,  such  as  "legallj  to  inherit'' «  or 
the  attainment  by  the  issue  of  the  age  of 
twenty -one.M 

In  other  cases,  however,  the  implication 
of  an  intention  to  give  descendants,  if 
any,  the  remainder,  seems  to  have  been 
drawn  from  the  terms  of  the  contingency 
alone,34  — the  argument  being,  "why  men- 
tion them  if  they  ase  not  meant  to  take?" 
The  reply  made  to  this  argument  is  that 
the  courts  undertake  to  give  effect  only  to 
such  intentions  as  the  tsstaior  has  clearly 
expressed,  and  will  not  enter  upon  the  field 
(f  conjecture  solely  for  the  purpose  of  pre- 
venting an  intestacy,^  even  though  an  in- 
testacy will  give  the  remainder  to  the  ten- 
ant for  life;  M  or  even  for  the  purpose  of 
preventing  an  absurdity .'7 

The  circumstance  that  a  different  con- 


struction will  produce  an  intestacy  is,  hofw- 
ever,  treated  in  several  of  the  American 
cases  as  an  important  factor .» 

Other  circumstances  which  the  courts 
have  taken  into  consideration  are  whether 
the  denial  of  a  gift  by  implication  will  bring 
about  an  inequality  of  distribution  among 
those  whom  the  testator,  by  his  scheme  of 
distribution,  appears  to  have  intended  to 
take  equally ;  <9  and  whether  its  effect 
would  be,  by  bringing  the  remainder  within 
the  operation  of  the  residuary  clause,  to 
work  a  disherison  of  the  blood  of  the  testa- 
tor.M 

The  implication  of  an  intention  to  give 
the  first  taker's  children  a  remainder  seems 
in  some  cases  to  have  been  supported  by  a 
reference  to  them  in  the  primary  gift.^ 

And   where   they   are  in   express   terms 


*S  See  McClean  v.  Simpson,  Ir.  L.  R.  10 
Eq.  528,  set  forth  in  note  51,  infra. 

U  See  Kinsella  v.  Caffrey,  11  Ir.  Gh.  Rep. 
154;  Champ  v.  Champ,  Ir.  L.  R.  30  C.  L. 
72 ;  Ball  v.  Phelan,  94  Miss.  293,  23  L.R JL. 
(N.S.)  895,  49  So.  966;  Clark  v.  Kitten- 
plan,  63  Misc.  122,  118  N.  Y.  Supp.  404,— all 
of  which  are  set  forth  in  note  28,  supra. 

94  See  Ex  parte  Rogers,  2  Madd.  Ch.  447, 
17  Revised  Rep.  239,  and  Lethieullier  v. 
Tracy,  3  Atk.  785,  — set  forth  in  note  28, 
supra;  Nowland  v.  Welch,  88  Md.  48,  40 
Atl.  876,  and  Eldred  v.  Shaw,  112  Mich. 
237,  70  N.  W.  545,— set  forth  in  note  27, 
supra;  Kendall  v.  Kendall,  36  N.  J.  Eq. 
91;  Lytle  v.  Beveridge,  58  N.  Y.  592;  and 
Re  Moore,  152  N.  Y.  602,  46  N.  E.  960,— 
set  forth  in  note  28,  supra;  Close  v.  Farm- 
ers' Loan  &  T.  Co.  196  N.  Y.  92,  87  N.  E. 
1005,  in  note  26,  supra;  Webel  v.  Kelly,  111 
App.  Div.  521,  97  N.  Y.  Supp.  1009,  in  note 
27,  supra;  Shaw  v.  Hoard,  18  Ohio  St.  227, 
in  note  24,  supra;  Kreamer  v.  Showalter, 
1  Pa.  Co.  Ct.  453,  in  note  27,  supra;  Bent- 
ley  V.  Kaufman,  12  Phila.  435,  in  note  28, 
supra. 

MSee  Bond  v.  Moore,  236  111.  676,  19 
L.R.A.(N.S.)  540,  86  N.  E.  386,  and  Barlow 
V.  Barnard,  51  N.  J.  Eq.  620,  28  Atl.  597,— 
set  forth  in  note  28,  supra. 

30  See  Woodliff  v.  Duckwall,  19  Ohio  G. 
C.  564,  10  Ohio  C.  D.  686,— set  forth  in 
note  28,  supra. 

*7  See  Scale  v.  Rawlins  [1892]  A.  C.  342, 
61  L.  J.  Ch.  N.  S.  421,  66  L.  T.  N.  S.  642, 
in  note  28,  supra. 

88  See  King  v.  King,  168  111.  273,  48  N. 
E.  682,  and  Orr  v.  Yates,  209  111.  222,  70 
N.  E.  731, — set  forth  in  note  46,  infra; 
Ball  T.  Phelan,  94  Miss.  293,  23  L.RJL. 
(N.S.)  846,  49  So.  956,  in  note  28,  supra; 
Close  V.  Farmers'  Loan  t  T.  Co.  196  N.  Y. 
92,  87  N.  E.  1005,  in  note  26,  supra;  Hauser 
V.  Craft,  134  N.  C.  319,  46  N.  E.  756,  in 
note  28,  supra. 

89  See  Re  Blake,  167  Cal.  448,  108  Pac. 
287,  and  Burch  v.  Burch,  20  Ga.  834, — set 
forth  in  note  47,  infra;  Ball  v.  Phelan,  94 
Miss.  293,  23  L.R.A.(N.S.)  895,  49  So.  956, 
in  note  28,  supra;  Love  v.  Walker,  59  Or. 
61  L.R.A.(N.S.) 


95,  116  Pac.  296,  in  note  27,  supra;  Con- 
rad V.  Quinn,  111  Va.  607,  69  S.  B.  962« 
in  note  28  supra. 

MSee  Re  Blake,  167  Cal.  448,  108  Pac. 
207,  in  note  47,  infra;  King  v.  King,  168 
111.  273,  48  N.  E.  582;  in  note  45,  infra; 
Close  V.  Farmers'  Loan  &  T.  Co.  196-  N.  Y. 
92,  87  N.  E.  1005,  in  note  26,  supra. 

41  In  Schaefer  v.  Schaefer,  141  111.  337,  SI 
N.  £.  136,  in  whidi  testator's  grandchildren 
were  held  to  take  a  remainder  under  a  de- 
vise to  his  daughter  "for  her  sole  use  and 
benefit,  and  of  her  children,  or  their  chil- 
dren Uiereafter,"  it  was  said  that  further 
evidence  of  the  intention  to  give  such  grand- 
children the  remainder  in  fee  was  amply 
afforded  bv  the  provision  that  if  the  daugh- 
ter "should  die  and  leave  no  children  as 
heirs  to  the  within-mentioned  property," 
then  it  should  go  to  another,  the  necessary 
implication  from  this  language  being  that 
if  there  were  children  of  the  daughter, 
then  primarily  the  property  should  go  to 
them  and  to  their  heirs  and  assigns  for- 
ever. 

In  Tvler  v.  Tyler,  6  Ky.  L.  Rep.  936,  it 
was  held  that  under  a  devise  by  a  testator 
to  his  daughter  N.  "and  her  children."  and 
to  his  daughter  F.  "and  her  children,"  with 
the  proviso  that  if  either  of  the  two  daugh- 
ters should  die  without  children  or  grand- 
children, the  property  devised  to  her  should 
go  to  his  surviving  daughter  and  her  chil- 
dren, and  if  both  should  die  and  either  of 
them  have  no  children,  thft  the  property 
devised  to  her  should  go  to  the  chudren  of 
his  other  daughter,  the  two  daughters  took 
a  life  estate  and  the  children  the  remainder. 

In  Cross  v.  Hoch,  149  Mo.  325,  50  S.  W. 
786,  the  testator  bequeathed  his  whole  es- 
tate to  his  wife  during  her  natural  life, 
and  provided  that  after  her  death  it  should 
be  divided  among  his  children,  as  to  one 
of  whom  he  made  the  following  provision: 
"To  my  daughter  Sarah  Cross  and  her  heirs 
I  give  [certain  realty  and  a  negro],  pro- 
vided that  the  pr(^rty  here  devised  to 
Sarah  Cross  be  subject  to  the  trusty  care 
and  control  of  my  son,  Turner  Maddox,  for 
htf  use,  and  should  the  said  Sarah  Creai 
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giyen  m  remainder  in  the  share  of  their  par- 
ent»  a  like  gift  in  a  share  accruing  to  sur- 
TiTors  upon  the  death  of  another  member 
of  the  clasa  without  leaving  issue  may  be 
implied.^ 

In  one  ease  the  provision  in  question  has 
been  construed  as  enlarging  the  first  taker's 
life  estate  to  a  fee  upon  the  birth  of  issue.^ 


Where  the  parent  takes,  not  by  words  of 
direct  gift,  but  through  a  devise  to  trustees, 
the  courts  have  manifested  the  same  disposi- 
tion as  where  the  gift  is  direct,  to  construe 
the  gift  to  the  first  taker  as  absolute  where- 
ever  possible,  rather  than  as  one  of  a  life 
estate  with  remainder  to  children.^  But  a 
gift  of  the  remainder  to  children  has  been 


die  without  children,  then  said  property 
shall  be  divided  among  my  other  daughters, 
and  if  an^  of — ^be  dead,  to  their  children 
such  portion  as  their  mother  would  have 
been  entitled  to  agreeably  to  this  provision. 
And  should  any  others  of  my  daughters  die 
without  children,  then  their  portion  is  to 
be  divided  as  provided  for  in  case  of  my 
daughter,  Sarah  Oross."  Having  thus  pro- 
vided for  his  daughters,  he  made  provision 
for  his  sons,  taking  similar  precautions  to 
keep  the  share  left  to  each  in  the  family 
in  uie  event  any  of  them  should  die  without 
issue.  It  was  held  that,  construing  the 
will  as  a  whole,  testator's  daughter  Sarah 
Cross  took  an  estate  for  life  with  remainder 
to  her  children  absolutely,  if  she  left  any 
surviving  her,  and  if  not,  then  to  his  other 
daughters  or  their  children,  the  context 
showing  that  the  testator  used  the  terms 
"her  heirs"  as  synonymous  with  children, 
and  that  he  did  not  use  the  term  as  one  of 
limitation,  as  in  every  other  instance  in 
the  will  where  he  intended  to  give  any  abso- 
lute fee  simple  estate  or  property  to  any 
of  his  beneficiaries,  he  simply  employed  the 
term  "I  give"  without  any  words  of  mherit- 
ance  or  qualification  or  limitation. 

In  Myrick  v.  Heard,  81  Fed.  241,  testatrix 
gave  and  bequeathed  certain  real  estate  "to 
hold  in  trust  to  my  niece  Abigail  Nelson, 
the  daughter  of  my  sister  Elizabeth  Nel- 
son, and  her  heirs,  and  if  she,  the  said  Abi- 
gail, should  die  without  issue  living  at  her 
death,  then,  in  default  of  such  issue,  to  my 
sister  Elizabeth  Nelson,  the  mother  of  the 
said  Abigail,  for  life  [and]  remainder  in 
fee  simple  to  my  nephews  [naming  them]." 
It  was  held  that  the  word  "heirs"  was 
used  as  meaning  issue;  and  therefore  that 
the  intention  of  the  testatrix  was  that  the 
niece  should  take  an  estate  for  life,  with 
remainder  to  her  children.  This  decision 
seems  to  have  been  largely  influenced  by  the 
consideration  that,  had  the  niece  been  held 
to  take  absolutely,  her  husband,  by  the  law 
as  it  then  stood,  would  have  been  the  sole 
heir,  by  virtue  of  his  marital  rights,  to 
the  exclusion  of  her  children. 

«In  Lombard  v.  Witbeck,  173  111.  396,  61 
N.  E.  61,  a  testator  devised  the  bulk  of  his 
estate  in  trust  for  his  three  grandchildren, 
with  the  proviso  that  in  case  of  the  death 
of  either  of  them  leaving  issue  or  desoend- 
sats  of  issue  them  surviving,  the  one-third 
share  left  to  the  one  so  dying  should  de- 
scend to  snch  issue  or  descendants  of  issue 
of  eadi  child  so  deceased,  such  issue 
and  descendants  of  issue  to  take  per 
Miirpes,  and  not  per  capita,  "and  in  case 
any  one  or  more  of  said  last-named  three 
grandchildren  shall  die  without  leaving 
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any  such  issue  or  descendants  of  issue, 
then  said  one- third  (i)  share  of  my  said 
residue  estate  shall  go  to  the  survivor  or 
survivors  of  said  last-named  three  grand- 
children; and  I  further  provide  and  direct 
that  in  case  of  the  death  of  all  three  of 
said  last-named  grandchildren  without  eith- 
er of  them  leaving  such  issue  or  descend- 
ants of  issue  them  surviving,  then  all  of 
said  estate  hereby  provided  for  such  last- 
named  three  grandchildren  shall  descend 
to  my  son  John  H.  Witbeck  and  his  heirs 
at  law."  One  of  the  grandchildren  having 
died  without  issue,  the  question  arose  as 
to  whether  the  survivors  were  absolutely 
entitled  to  his  share.  It  was  held  that,  al- 
though ordinarily  the  language  used  in  the 
will  would  lead  to  the  conclusion  that  the 
surviving  ^andchildren  took  an  estate  in 
fee  determinable  upon  both  dying  leaving 
no  issue  or  descendants  of  issue,  yet,  in  or- 
der to  give  practical  effect  to  the  clearly 
expressed  intention  that,  in  case  of  the 
death  of  all  three  without  either  of  them 
leaving  such  issue  or  descendants  of  issue 
them  surviving,  the  estate  should  go  over, 
the  interest  of  the  survivors  in  the  accru- 
ing share  should  be  owned  and  enjoyed  sub- 
ject to  the  same  restrictions  and  conditions 
upon  which  the  original  shares  were  given. 
This  construction  was  strengthened  by  a 
further  provision  of  the  will  that  "in  no 
case  shall  any  part  of  the  real  estate  left 
by  me  for  their  use  and  benefit,  or  the  pro- 
ceeds thereof  if  sold,  be  advanced  or  con- 
veyed to  said  grandchildren  or  any  one  of 
them  during  their  lifetime." 

tt  In  Owen  v.  Hancock,  1  Head,  563,  testa- 
tor ffave  to  his  daughter  a  negro  girl  "dur- 
ing her  lifetime,  and  if  she  should  die  with- 
out any  heirs  bom  of  her  body  the  said 
negro  girl  and  her  increase  to  return  to 
my  estate  and  be  equally  divided  among 
the  rest  of  my  children."  It  was  held  that 
the  remainder  was  not  given  to  the  daugh- 
ter's children  by  implication,  but  that  her 
life  estate  became  enlarged  into  a  fee  upon 
the  birth  of  a  child.  In  view  of  the  faxii 
that  in  some  cases  the  circumstance  that 
the  husband  of  the  primary  legatee  would 
take,  by  virtue  of  his  marital  rights,  to  the 
exclusion  of  her  children,  has  been  relied 
on  as  ground  for  implying  a  gift  to  the 
children,  it  may  be  notM  that  such  a 
situation  existed  in  the  present  case,  though 
it  played  no  part  in  the  discussion. 

MBy  the  will  under  consideration  in 
Matthews  v.  Hudson,  81  Ga.  120,  12  Am. 
St.  Rep.  305,  7  S.  E.  286,  a  testatrix  de- 
vised to  a  trustee  in  trust  for  her  son  a 
certain  tract  of  land,  and  provided  that  if 
the  son  should  die  without  leaving  a  child 
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or  children,  the  trustee  should  sell  the  land 
and  make  an  equal  distribution  of  the  pro- 
ceeds, to  be  placed  in  the  hands  of  a  trustee 
of  her  other  children.  It  was  held  that  the 
implication  of  a  remainder  in  behalf  of  the 
son's  children,  while  a  possible,  was  not  a 
necessary  one,  the  terms  of  the  will  being 
quite  as  consistent  with  an  intention  on 
tne  part  of  the  testatrix  to  give  the  abso- 
lute fee  to  her  son  in  case  he  had  children, 
as  to  give  a  life  estate  only  with  remainder 
to  such  children.  The  court  also  pointed  out, 
as  indicative  of  an  intention  on  the  part  of 
the  testatrix  not  to  diminish  the  gift  to 
her  son  in  order  to  provide  for  his  children, 
the  fact  that  the  testatrix  made  an  abso- 
lute gift  to  him  of  slaves  and  other  per- 
sonalty; the  fact  that  he  was  appointed 
trustee  for  the  other  children,  showing  that 
there  was  on  her  part  no  want  of  conndence 
in  his  intelligence,  discretion,  and  virtue; 
and  the  fact  that  the  gift  over  was  not  ojf 
the  land,  but  of  the  proceeds  of  its  sale, 
showing  that  she  was  not  swayed  by  a  de- 
sire to  keep  this  particular  land  in  the 
family. 

In  McGord  v.  Whitehead,  98  Ga.  381,  25 
S.  £.  767,  testatrix  devised  her  entire  estate 
in  trust  "that  that  part  or  portion  that 
may  be  set  apart  for  each  of  my  daughters 
mav  be  made  over  to  trustee  or  trust^  for 
each  of  them  and  their  children,  and  not 
subject  to  the  debts  or  contracts  of  said 
'trustee  or  any  husband  with  which  any  of 
them  now  have  or  may  hereafter  intermar- 
ry, and  in  the  event  of  having  no  children, 
such  as  have  none  are  authorized  to  devise 
it  in  any  manner  they  think  proper."  It 
was  contended  that  the  superadded  words 
defining  what  was  to  become  of  the  prop- 
erty if  there  were  no  children  implied  a  fee 
in  remainder  in  the  children,  if  any.  In 
ruling  adversely  to  this  contention,  the 
court  said:  "Estates  by  implication  are 
not  favored,  and  every  conveyance  should 
be  construed  to  convey  the  fee  unless  a  less 
estate  is  mentioned  and  limited.  The  law 
inhibits  the  construction  of  lesser  estates 
where  no  words  of  limitation  are  used, 
.  .  .  and  where  no  such  intent  appears 
by  clear  and  necessary  words  in  the  instru- 
ment.' Here  we  have  a  will  providing  for 
a  daughter  and  her  child  in  terms  which, 
in  the  absence  of  anything  further,  would 
create  in  them  a  fee  simple  estate  in  com- 
mon; and  this  is  followed  by  the  grant  of 
power  to  such  as  have  no  children  to  dispose 
of  their  portions  by  will.  Why  this  should 
reduce  the  estate  of  the  daughter  who  had 
a  child,  and  that  of  the  child,  to  a  life  es- 
tate in  the  daughter  with  remainder  to  the 
child,  we  are  unable  to  see." 

In  Daniel  v.  McManama,  1  Bush,  544, 
where  a  devise  of  land  in  trust  for  a  son 
was  qualified  by  a  provision  that  "should 
he  not  have  a  legitimate  heir  from  his  body 
living  at  his  death,"  the  estate  should  be 
divided  between  certain  trustees  for  other 
children  of  the  testator,  it  was  held  that 
the  contingent  devise  over  did  not  operate 
to  reduce  his  interest  to  a  life  estate  (with 
remainder  to  his  children),  but  that  it  was 
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a  conditional  defeasance  of  the  title  only, 
depending  on  the  contingency  stated. 

In  Wurts  V.  Page,  19  N.  J.  Eq.  365,  tes- 
tator gave  and  devised  to  trustees  all  him 
real  and  personal  estate  for  the  use  of  hia 
eight  living  children,  share  and  share  alike, 
and  of  the  two  children  of  a  deceased  daugh- 
ter, and  after  providing  for  the  education 
and  maintenance  of  children  during  their 
minority,  directed  the  payment  of  their 
portions  to  the  sons  and  grandson  upon  at- 
taining a  certain  age,  but  directed  the  jpor- 
tions  of  his  five  daughters  to  be  held  in 
trust  for  their  sole  use  and  benefit,  and 
that  they  should  not  be  in  the  power  of 
or  subject  to  the  debts,  control,  or  man- 
agement of  their  husbands.  He  then  pro- 
vided as  follows:  "In  case  of  the  decease 
of  any  of  my  said  children  without  issue, 
the  share  or  shares  of  such  so  dying  is  to 
be  merged  in  the  general  fund  and  to  be 
divided  as  above  directed  among  my  said 
heirs  and  subject  to  the  aforesaid  condi- 
tions and  restrictions.  In  case  of  the  de- 
cease of  either  of  my  grandchildren  [nam- 
ing them]  without  issue,  his  or  her  portion 
to  go  to  the  survivor  subject  in  all  respects 
to  the  forgoing  restrictions  and  conditions 
in  regard  to  each.  In  the  case  of  the  de- 
cease of  both  my  said  grandchildren  with- 
out issue  .  .  .  the  share  to  pasd  into 
the  general  fund  of  my  estate  for  the 
joint  and  equal  benefit  of  mv  heirs  as 
above  directed."  It  was  held  that  the 
provision  that  the  share  of  any  child  which 
may  die  without  issue  shall  merge  did 
not  create  a  limitation  over  to  the  issue 
by  implication,  such  a  construction  not 
being  necessary  to  give  effect  to  the  inten- 
tion and  object  of  the  testator  manifested 
by  his  will;  but  that  each  daughter  took 
her  share  absolutely,  with  two  restrictions, 
that  during  her  life  she  should  have  the  in- 
terest only  to  her  separate  use,  and  that  if 
she  died  without  issue,  it  should  merge  in 
the  general  fund. 

In  Ramsay  v.  DeRemer,  65  Hun,  212,  20 
N.  Y.  Supp.  143,  which  involved  the  validi- 
ty of  a  bequest  in  trust  for  a  granddaugh- 
ter "to  be  used  especially  for  her  interest, 
and  in  case  she  should  die  without  issue, 
then  all  such  property  and  interests  are 
to  be  equally  divided  among  my  living  chil- 
dren or  their  heirs,"  the  court  said  that 
the  provision  quoted  indicated  an  intention 
on  the  part  of  the  testator  that,  in  case  the 
plaintiff  had  issue,  such  issue  should  take 
the  property,  but  the  context  shows  that 
the  court  did  not  mean  to  hold  that  they 
would  take  as  purchasers  under  the  will, 
but  by  inheritance  from  their  mother,  who, 
it  was  held,  took  a  fee  subject  only  to  be 
defeated  by  her  dying  without  issue. 

In  Williamson  v.  Tunis,  107  Tenn.  83, 
64  S.  W.  10,  it  was  held  that  under  a  will 
providing  that  upon  the  decease  of  either 
of  testator's  daughters,  or  his  grandson, 
"without  leaving  living  child  or  children 
or  descendants  of  such,  then  the  portion  al- 
lowed for  such  child  or  children  or  grand- 
children so  dying  without  leaving  child  or 
living  descendants  of  such,  to  go  in  equal 
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implied  where  the  estate  of  the  first  taker 
was  incapable  of  enlargement.^ 

Cases  in  which  the  contention  that  there 
was  a  gift  of  a  remainder  by  implication 


to  the  descendants  of  the  first  taker  has 
been  denied,  on  the  ground  that  phrase  used 
by  the  testator  in  the  limitation  over  im- 
ported an  indefinite  succession,  do  not,  for 


proportion  to  the  survivors/'  the  daughter 
took  an  absolute  estate,  subject  only  to  the 
contingency  stated,  and  not  merely  a  life 
estate  with  remainder  to  her  children,  not- 
withstanding some  expressions  in  the  will 
( which  are  not  specificKl  in  the  report  of  the 
case)  which  were  relied  upon  as  indicating 
an  intention  upon  the  part  of  the  testator 
to  limit  the  estate  of  the  daughters,  but 
which  the  court  considered  as  going  only 
to  the  extent  of  vesting  the  estate  in  trus- 
tees for  the  use  of  the  daughters,  and  in 
trust  for  the  support  and  maintenance  of 
their  children. 

Instances  in  which  a  gift  made  directly 
has  been  subsequently  directed  by  the  tes- 
tator to  be  held  in  trust  are  not  in  point 
here.  Some  cases  of  this  sort  are  set  forth 
in  other  footnotes. 

«SIn  King  v.  King,  168  111.  273,  48  N. 
E.  682,  testator  gave  his  residuary  estate 
t.o  his  children  to  be  equally  divided  among 
those  living  and  the  representatives  of  those 
deceased,  with  the  exception  of  the  son  of 
a  deceased  daughter,  as  to  whom  the  testa- 
tor provided:  '*It  is  my  will  and  desire  to 
vest  his  portion  that  he  otherwise  would 
receive  under  this  will,  in  trustees,  who 
shall  hold  such  portion  ...  in  trust 
for  said  William  Jones  King,  and  for  his 
wife  and  child  or  children,  to  be  paid  over 
to  said  William  Jones  King  or  his  wife  or 
children,  or  such  of  them  as  the  said  trus- 
tees, in  their  discretion,  may  think  proper, 
BO  that  the  said  William  Jones  King  and 
his  wife  and  children  may,  each  of  them, 
at  all  times  have  a  comfortable  support 
provided  for  them  out  of  said  property  so 
hereby  bequeathed  to  said  trustees:  Pro- 
vided, that  said  property  shall  not  be  sub- 
ject to  any  debt  or  debts  which  may  here- 
after exist  or  be  created  against  said  Wil- 
liam Jones  King.  And  it  is  my  will  that 
in  the  event  of  the  death  of  the  wife  of 
said  William  Jones  King,  and  of  his  leav- 
ing no  children  surviving  him,  that  then 
and  in  such  case  the  said  trustees,  after 
the  death  of  said  William  Jones  King,  shall 
convey  and  transfer  to  my  children  and 
their  descendants  all  the  estate,  both  real 
and  personal,  then  in  their  hands  or  re- 
maining undisposed  of,  to  be  held  by  my 
children  in  fee  and  forever,  for  their  own 
use  and  benefit. **  It  was  held  that  no  equi- 
table fee  was  vested  in  William  Jones  King, 
his  wife  and  children,  but  that  the  plain  in- 
tention of  the  testator,  evidenced  by  the 
general  plan  of  the  will,  was  to  devise  the 
trust  property  after  the  expiration  of  the 
trust  to  the  children  of  William  Jones 
King  should  they  survive  him,  the  court 
saying:  "Many  authorities  have  been  cit- 
ed and  cases  commented  upon  by  counsel 
for  appellants  upon  the  question  of  es- 
tates arising  by  implication  under  a  de- 
vise, but  an  examination  of  them  has  shown 
that  they  throw  but  little  light  upon  the 
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quesion  under  consideration.  Whether  a 
devise  to  one  with  a  limitation  over  in 
case  of  the  death  of  the  first  taker  without 
issue  conferred  an  estate  tail  by  implica- 
tion at  common  law,  so  that  the  entail  and 
remainder  could  be  barred  and  the  estate 
turned  into  a  fee  simple,  or  whether  Issue 
would  take  as  purchasers  by  implication, 
affords  little  aid  in  the  decision  of  this 
case.  Here  there  was  no  estate  for  life  or 
any  other  estate  vested  in  William  Jones 
King  or  his  wife  or  children,  but  only  a 
right  to  maintenance.  Having  no  estate, 
he  could  not  make  provision  for  his  issue, 
and  the  motive  for  implying  an  estate  tail 
in  such  cases,  even  if  estates  tail  existed  in 
this  state,  is  wholly  absent.  It  is  not  de- 
nied that  the  clear  intent  of  the  testator, 
as  gathered  from  the  entire  scope  of  his 
will,  must  prevail.  If  there  is  on  the  face 
of  the  will  a  plain  intention  of  the  testa- 
tor that  the  estate  should  go  to  the  children, 
it  should  be  so  held.  Kinsella  y.  Caffrey, 
11  Ir.  Ch.  Rep.  154.  We  think  the  inten- 
tion of  the  testator  was  that  the  estate 
should  go  to  the  issue  of  William  Jones 
King,  if  he  left  any.  The  effect  of  reject- 
ing this  construction  would  be  to  leave  the 
property  undisposed  of,  which  would  be 
against  the  presumption  of  law,  and  to 
practically  disinherit  the  issue  of  Mrs. 
King,  daughter  of  the  testator,  which  we 
think  would  utterly  defeat  his  intention." 
In  Orr  v.  Yates,  209  111.  222,  70  N.  E.  731, 
a  testator  provided  as  follows:  "I  being 
desirous  of  providing  a  competency  for  my 
daughter,  Mary  Maria  Yates,  and  to  create 
a  fund  that  will  not  be  liable  for  her  debts 
in  any  manner  whatever,  an^  that  will  se- 
cure to  her  a  living,  I  devise  to  Jefferson 
Orr,  trustee,  [describing  the  land]  said 
above  described  tract  of  land  constituting 
what  is  commonly  known  and  called  the 
Putz  farm,  to  have  and  to  hold  in  trust  for 
the  sole  use  and  benefit  of  Mary  Maria 
Yates  for  and  during  her  natural  life;  and 
in  the  event  of  the  death  of  the  said  Mary 
Maria  Yates  without  child  or  children  or 
descendants  of  child,  then  to  have  and  to 
hold  for  the  sole  use  and  benefit  of  Lydia 
Yates,  my  wife,  if  she  shall  be  living,  dur- 
ing her  natural  life,  and  at  the  death  of 
Lydia  Yates,  my  wife,  and  Mary  Maria 
Yates,  my  daughter  (if  said  Mary  Maria 
Yates  dies  without  child  or  descendants  of 
child,)  the  fee  to  the  said  last  described 
tract  of  land  known  as  the  Putz  place  shall 
be  equally  divided  between  my  brothers  and 
sisters  and  their  heirs  and  assigns,  as  here- 
in provided  for  the  division  of  my  other 
real  estate  herein  devised,  that  is  to  say, 
in  equal  parts."  The  question  being  rained 
as  to  whether  a  valid  trust  was  constituted 
by  the  foregoing  provision,  the  court,  in 
construing  the  will,  said:  "The  only  un- 
certainty is  as  to  what  shall  be  done  with 
the  trust  property  in  case  Mary  Maria  Yates 
33 
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reasons  hereinbefore  pointed  out  (note  17, 
supra),  really  involve  the  point  under  dis- 
cussion, and  are  here  noted  only  for  the 
purpose  of  explaining  their  bearing,  or 
rather  their  lack  of  bearing,  upon  the  sub- 
ject.** 

Ill,  Implied  gift  of  contingent  remain" 
der,  or  hy  way  of  executory  devise. 

As  above  stated,  where  the  parent  dies 
after  the  testator,   but  before  the  gift  to 


him  vests  in  possession,  the  question  may 
arise  whether  a  gift  to  his  children  may  be 
implied  from  the  fact  that  the  property  is 
limited  over  in  default  of  children,  the  gift 
to  them  in  such  case  taking  effect  as  an 
alternative  contingent  remainder  or  exec- 
utory devise.  The  effect  of  the  decisions 
seems  to  be  that  where  the  gift  to  the  par- 
ent is  contingent  upon  survival  until  the 
time  of  distribution,  the  children  will  take 
by  implication;  *7  otherwise  where  the  gift 


dies  leaving  issue.  Will  it  go  to  such  issue 
in  fee,  or  will  it  fall  back  into  the  estate 
as  intestate  property  and  descend  to  the 
heirs  of  William  H.  Yates?  Our  opinion 
is  that  it  will  vest  in  the  issue  of  Mary 
Maria  Yates.  That  seems  to  be  the  fair 
inference  from  the  language  used.  If  she 
dies  without  issue,  then  the  trust  continues 
during  the  life  of  Lydia  Yates  and  the  fee 
vests  in  the  brothers  and  sisters.  If  Mary 
Maria  Yates  dies  leaving  issue,  that  is 
clearly  the  end  of  the  trust,  and  it  seems 
to  be  the  intention  of  the  testator  that  the 
fee  shall  vest  in  her  issue.  This  construc- 
tion is  in  harmony  with  the  rule  of  law  that 
where  a  party  disposes  of  his  estate,  the 
presumption  is  that  he  intended  to  dispose 
of  all  of  it,  and  courts  will  so  construe  the 
will  as  to  leave  no  part  of  the  estate  as 
intestate  property.''  But  as  all  persons 
entitled  to  be  heard  on  the  question  had 
not  been  made  parties,  the  court  declined 
to  decide  the  question  as  to  where  the  fee 
would  go  in  case  the  first  taker  should  die 
leaving  issue. 

46  In  Seybert  y.  Hibbert,  6  Pa.  Super.  Ct. 
637,  it  was  held  that  under  a  devise  to  the 
four  younger  sons  of  testator  "during  their 
natural  lifetime  to  be  equally  divided 
amongst  them  in  quantity  and  quality  and 
providing  any  of  them  dies  without  heirs 
the  share  of  the  deceased  shall  be  divided 
amongst  the  surviving  ones  and  at  their 
death  to  be  divided  amongst  their  children 
and  so  on  from  one  generation  to  another," 
a  son  took,  not  an  estate  for  life  with  re- 
mainder to  his  children  by  implication,  but 
a  fee  tail,  since  the  language  of  the  limi- 
tation embraces  the  entire  line  of  descent 
or  lineal  succession  to  the  remotest  genera- 
tion. 

In  Den  ex  dem.  Emans  v.  Emans,  3  N.  J. 
L.  967,  where  a  testator  provided  that  his 
daughter  Mary  "shall  be  partaker  of  my 
whole  estate,  both  real  and  personal, — pro- 
vided she  leaving  an  issue,  male  or  female; 
that  is  to  say,  my  dear  and  loving  wife  is 
to  have  full  possesi<ion  as  long  as  she  lives. 
.  .  .  Item — my  will  is  that  if  my  daugh- 
ter Mary  should  happen  to  die  leaving  no 
issue,  then  my  loving  wife  shall  have  my 
whole  estate,  both  real  and  personal. 
Item, — my  will  is  that  the  issue,  male  or 
female,  from  the  body  of  my  daughter  Mary 
shall  be  next  partaker,"  it  was  held  tiiat 
Mary  took  an  estate  tail  general,  and  not 
an  estate  for  life  only,  with  contingent  re- 
mainder to  her  issue. 
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In  Nott  V.  Eitzgibbon,  107  Tenn.  64,  64 
S.  W.  26,  testator  devised  three  tracts  of 
land  to  Ills  wife  and  son  jointly  for  life, 
and  provided,  as  to  two  of  them,  that  in 
case  the  son  should  die  without  issue,  "or 
my  wife  should  die,"  the  property  should 
go  over;  and  as  to  the  third  tract,  that  it 
should  go  to  certain  persons  after  the  death 
of  the  wife  and  son.  It  was  held  that  no 
estate  in  the  two  tracts  first  mentioned 
was  given  by  implication  to  the  issue  of 
the  son,  but  that  he  took  what  at  common 
law  would  be  an  estate  tail,  which  the  stat- 
ute converted  into  a  fee;  but  that  in  view 
of  the  statute  providing  that  the  phrase, 
"die  without  issue,"  shall  be  presumed  to 
mean  a  definite  failure  of  issue,  the  fee  tak- 
en by  the  son  would  be  determinable  or 
conditional  upon  his  dying  without  issue. 
The  reasoning  of  the  court  in  this  case 
in  treating  the  phrase,  "die  without  issue" 
as  importing  an  indefinite  failure  of  issue, 
for  the  purpose  of  turning  an  express  life 
estate  into  an  estate  tail  by  implication, 
and  then  applying  the  statute  which  pro- 
vides that  such  phrase  shall  be  taken  to 
mean  a  definite  failure  of  issue,  for  the 
purpose  of  turning  the  fee  into  a  condition- 
al one,  seems  to  be  unjustifiable.  See  dis- 
cussion of  this  point  in  Yocum  \.  Parker, 
67  C.  C.  A.  227,  134  Fed.  205. 

47  In  Re  Blake,  157  Cal.  448,  108  Pac. 
287,  a  testator  who  left  as  his  heirs  at  law 
two  daughters  and  a  granddaughter,  the 
child  of  a  deceased  daughter,  gave  the  res- 
idue of  his  estate  in  trust  to  pay  over  the 
net  income  therefrom  in  equal  proportions 
to  his  daughters  and  granddaughter  until 
they  sliould  respectively  arrive  at  the  age 
of  thirty  years,  adding:  "And  as  each  of 
my  said  daughters  and  granddaughter  ar- 
rives at  the  age  of  thirty  years  she  shall 
have  the  riglit  to  demand  and  receive  one 
third  of  the  rest  and  residue  of  my  said 
estate  as  her  distributive  share  thereof, 
and  to  have  and  hold  the  same  to  her  and 
her  heirs  forever,  and  if  either  of  my  said 
daughters  or  granddaughter  shall  die'  with- 
out issue  and  before  she  receives  her  dis- 
tributive share  of  my  estate,  it  is  my  de- 
sire that  her  share  of  my  said  estate  shall 
go  to  the  surviving  daughter,  daughters  or 
granddaughter  as  the  case  may  be,  share 
and  share  alike."  The  two  daughters  each 
attained  the  age  of  thirty,  but  the  grand- 
daughter died  before  reaching  that  age, 
leaving  issue,  so  that  the  happening  of  the 
event  upon  which  her  share  of  the  corpus 
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to  the  parent  is  vested  in  prcrscnti,  enjoy- 
ment only  being  postponed,*^ — iniwhich  case 
the  idBue  take  by  inheritance. 

IV.  Substitutional  gifts  hy  implication. 
Where,    the    parent    having   died    in    the 


lifetime  of  testator,  the  question  takes  the 
form  of  wht'ther  his  issue  are  substituted 
by  implication,  the  same  dillcTcnce  of  opin- 
ion as  to  what  will  give  rise  to  the  implica- 
tion exists  as  where  the  question  is  whether 


was  given  over  became  impossible.  It  was 
contended  on  behalf  of  the  daughters  that 
the  granddaughter  was  given  a  contingent 
remainder  only  in  the  corpus  of  the  trust 
property,  which  would  not  vest  until  she 
reached  the  age  of  thirty  years;  that,  as 
she  never  attained  that  age,  Ihe  remainder 
never  vested;  that  no  provision  was  made 
in  the  will  for  the  disposition  of  the  cor- 
pus of  tlie  trust  property  in  the  event  which 
actually  occurred,  and  hence  that  the  tes- 
tator died  intestate  as  to  such  property, 
and  it  descended  and  should  be  distributed 
to  his  heirs  at  law.  On  behalf  of  the  chil- 
dren of  the  granddaughter,  it  was  contend- 
ed either  that  the  granddaughter  took  a 
vested  remainder  in  fee,  defeasible  only 
upon  a  condition  subsequent,  namely,  her 
death  without  issue  and  before  she  received 
her  distributive  share,  the  happening  of 
which  had  now  become  impossible,  and  that 
on  her  death  the  corpus  of  the  trust  prop- 
erty passed  to  her  heirs;  or,  if  the  gift  to 
her  was  contingent,  that  there  was  a  devise 
of  such  corpus  by  implication  to  them  as 
her  issue,  so  that  they  would  take  the  prop- 
erty as  donees  or  purchasers  under  the  will 
itself.  The  court  held  that  the  granddaugh- 
ter took  a  contingent  and  not  a  vested  re- 
mainder; but  that  there  was  a  gift  to  her 
issue  by  implication,  saying:  **While,  of 
course,  conjecture  and  speculation  cannot 
be  indulged  in  to  import  into  the  will  of  a 
testator  something  which  no  language  used 
by  him  warrants,  simply  because  he  seems 
to  have  omitted  something  which  it  is 
reasonable  to  assume  should  have  been  pro- 
vided for,  still,  when  he  has  used  language 
which  can  be  reasonably  interpreted  to  raise 
a  devise,  it  should  be  so  construed.  Look- 
ing at  this  devise  over,  it  would  appear  to 
be  absurd  to  say  that  while  the  testator 
provided  that  in  the  event  of  death  'without 
issue*  of  a  contingent  devisee,  a  remainder 
over  is  to  take  effect,  yet  if  the  contingent 
devisee  leave  issue  the  devise  over  shall  be 
defeated  and  without  benefit  to  either  par- 
ent or  child.  To  defeat  attributing  to  the 
phrase  such  a  purposeless  effect,  courts,  as 
said  in  1  Jarman  on  Wills,  'will  lay  hold 
of  slight  circmstances  to  raise  a  gift  in  the 
child  and  thereby  avoid  imputing  to  the 
testator  so  extraordinary  an  intention  as 
that  the  devisee  or  legatee  over  is  to  become 
entitled  if  the  first  taJcer  have  no  child,  but 
that  the  property  is  not  to  go  to  the  child, 
if  there  be  one,  or  its  parents.'  And,  as 
said  in  Underbill  on  Wills,  §  46S:  'The 
court  accordingly  will  raise  an  estate  by 
implication  in  favor  of  a  surviving  child 
upon  slight  indication  of  an  intention  to 
that  effect.* "  The  arguments  employed  by 
the  court  in  support  of  this  conclusion  were 
that  such  a  construction  would  prevent  an 
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intestacy;  that  in  the  preceding  portion  of 
his  will,  the  tt'>tator,  in  providing  for  the 
payment  of  legacies  to  relatives  and  frioiuls, 
specified  that  (except  in  two  instances)  if 
anv  of  the  legatees  sliould  die  before  the 
testator,  the  le;:jicies  should  go  to  the  line- 
al dc'iicondants  of  such  legatiu'S,  and  that 
lapsed  legacies  should  revert  to  liis  estate, 
— the  inference  drawn  therefrom  being  that 
the  testator  would  be  more  solicitous  for 
the  welfare  of  his  lineal  descendants  than 
for  the  linojil  descendants  of  his  friends;  ' 
that  a  different  construction  would  produce 
a  gross  inr(iuality  among  his  lineal  de- 
scendants, who  by  the  trust  devise  are  treat- 
ed with  equal  favor,  the  shares  taken  by  the 
daughters  being  increased  at  the  expense  of 
the  children  of  the  granddaughter;  and  that 
it  might  re.sult  in  diverting  the  greater 
part  of  the  testator's  estate  away  from  his 
line  into  the  hands  of  strangers. 

In  Burch  v.  Burjch,  20  Ga.  834,  testator 
gave  the  whole  of  his  estate  to  his  wife 
during  life  or  widowhood,  and  directed  that 
at  her  death  or  marriage  the  whole  of  the 
estate  should  be  sold  and  one-third  part 
thereof  divided  between  his  brothers  and 
sisters,  to  be  "to  them  my  said  brothers  • 
and  sisters,  share  and  share  alike,  forever," 
adding:  "But  if  either  of  my  said  broth- 
ers or  sisters  should  decease  leaving  no 
child  or  children  then  and  in  that  case  my 
will  is  that  their  part  of  said  legacy  be 
equally  divided  betwixt  the  whole  of  my 
brothers  and  sisters  above  namcfl  and  is  to 
each  of  them  forever."  It  was  held  that, 
as  the  testator  clearly  meant  to  dispose  of 
the  whole  of  his  property,  and  as  the  limi- 
tation over  did  not  take  effect  where  a 
brother  or  sister  died  leaving  children,  it 
followed  that  the  child  or  children  of  broth- 
ers and  sisters  who  died  prior  to  the  time 
when  the  estate  was  divided  werp  under  the 
circunir^tances  of  the  case  the  manifest  ob- 
jects of  the  testator's  bounty,  and  took,  by 
necessary  implication,  the  share  which  their 
parents  would  have  taken  if  living.  The 
court  said  tliat  though  legacies  by  implica- 
tion are  not  favored  as  against  the  heir 
at  law  and  residuary  legatees,  there  was  no 
residuary  legatee  in  this  case,  and  that  the 
implication  was  in  favor  of  the  equal  pro- 
vision that  the  testator  intended  to  make 
'  for  his  heirs  at  law. 

4*  In  Petty  v.  Moore,  6  Sneed,  126,  where 
testator  gave  his  entire  estate  to  his  wife 
for  life,  with  remainder  to  his  eleven  child- 
ren equally,  adding:  ''I  do  will  and  de- 
clare if  anv  of  mv  eleven  children  shall  die 

ft  %■ 

without  an  heir  of  their  body,  that  all  of 
the  property  tliat  shall  ever  descend  to 
them,  from  me,  shall  return  and  he  equally 
divided  amonj?  the  remainder  of  niv  heirs 
that  shall  be  living,"  it  was  held  that  the 
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there  is  an  implied  gift  of  a  remainder. 
The  English  and  Canadian  cases  m  hold 
that  no  substitutional  gift  can  be  implied 


from  the  terms  of  the  limitation  alone; 
while  the  American  courts  appear  to  have 
been  more  liberally  inclined.^    And  in  the 


share  of  a  son  dying  after  the  decease  of  the  ^ 
testator,  but  before  the  termination  of  tlie 
life  estate,  leaving  children,  would  not  vest 
in  such  children  by  implication  of  law,  but 
that  the  parent  was  vested  within  an  im- 
mediate absolute  interest  liable  to  be  de- 
vested only  upon  the  contingency  of  his  dy- 
ing without  cnildren. 

M  In  Addison  v.  Busk,  14  Beav.  469,  testa- 
trix gave  her  residuarv  personal  estate  upon 
trust  for  J.  L.,  but  if  he  should  die  in  her 
lifetime  without  leaving  any  child  or  child- 
ren him  -arviving,  then  to  another.  J.  L. 
died  in  the  lifetime  of  the  testatrix,  leav- 
ing children,  who  claimed  to  be  entitled  by 
implication  to  the  bequest,  but  Sir  John 
Romilly,  M.  R.,  said:  'I  think  this  case 
is  expresslv  decided  by  the  authorities,  and 
which  render  it  impossible  for  me  to  hold 
that  the  children  take  anything  by  implica- 
tion. I  cannot  give  to  the  same  words  a 
different  construction  when  used  in  relation 
to  a  residue  from  that  which  I  should  when 
applied  to  a  simple  legacy.  Here  the  testa- 
trix knew  how  to  express  a  gift  to  the 
children, .  for  she  has  done  it  in  the  case  of 
the  real  estate.  It  is  possible  that  some 
words  have  been  left  out,  but  it  is  not  the 
province  of  the  court  to  supply  them,  and 
thus  make  a  will  for  a  testator."  And  this 
decision  was  affirmed  on  appeal,  sub  nom. 
'  Lee  V.  Busk,  2  De  G.  M.  &  G.  810,  22  L.  J. 
Ch.  N.  S.  97,  16  Jur.  1057. 

In  Cooper  v.  Pitcher,  4  Hare,  485,  affirmed 
in  16  L.  J.  Ch.  N.  S.  24,  testator,  who  had 
given  a  share  of  a  fund  to  his  wife's  nephew, 
afterward  made  a  codicil  in  which  he  de- 
clared that  ''in  the  case  of  the  death  of 
any  one  or  more  of  my  said  wife's  nephews 
and  nieces  in  my  lifetime  without  issue 
the  share  or  shares  of  and  in  the  said  sum 
of  £4,200  of  such  one  or  more  of  them  as 
shall  so  die  in  my  lifetime  without  issue 
shall  go  and  be  paid  to  the  survivors  or 
survivor  of  them  in  equal  proportions."  It 
was  held  that  there  was  no  gift  by  impli- 
cation to  the  issue  of  the  nephew. 

In  Heron  v.  Walsh,  3  Grant,  Ch.  (U.  C.) 
606,  it  was  held  that  undier  a  devise  to  sons 
and  daughters,  their  heirs  and  assigns  law- 
fully begotten,  "and  in  case  of  failure  of 
issue  then  the  f  M  property,  either  real  or 
personal,  moneys,  goods  and  chattels,  to 
descend  to  (another  son)  his  heirs  and  as- 
signs; and  in  case  of  failure  of  issue  of 
him  then  unto"  testator's  brother,  those 
next  entitled  under  the  will  took  the  share 
of  a  child  who  died  in  the  lifetime  of  the 
testator,  to  the  exclusion  of  his  issue. 

W  In  Burch  v.  Burch,  20  Ga.  834,  testator 
gave  the  whole  of  his  estate  to  his  wife 
during  life  or  widowhood,  and  directed  that 
at  her  death  or  marriage  the  whole  of  the 
estate  should  be  sold  and  one -third  part 
thereof  divided  between  his  brothers  and 
sisters,  to  be  "to  them  my  said  brothers  and 
sisters,  share  and  share  alike,  forever,"  add- 
ing: "But  if  either  of  my  said  brothers  and 
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sisters  should  decease  leaving  no  child  or 
children  then  and  in  that  case  my  will  is 
that  their  part  of  said  legacy  be  equally 
divided  betwixt  the  whole  of  my  brothers 
and  sisters  above  na-A^ed  and  is  to  each  of 
them  forever."  One  of  the  brothers  had 
died  before  the  will  was  made  leaving  chil- 
dren. It  was  held  that,  as  a  different  con- 
struction would  result  in  an  intestacy,  the 
limitation  over  not  taking  effect  under  such 
circumstances,  the  children  were  by  neces- 
sary implication  substituted  for  their 
father. 

In  Denise  v.  Denise,  37  N.  J.  Eq.  163, 
in  which  the  testator  gave  to  each  of  his 
seven  children  an  equal  share  of  his  residu- 
ary estate,  further  providing:  "In  case  any 
of  my  said  seven  children  last  named  should 
die  without  leaving  lawful  issue,  then,  in 
that  case,  I  order  tliat  the  share  of  such  aa 
may  die  without  issue,  to  be  divided 
amongst  the  survivors  of  the  above-named 
seven  of  my  children,  share  and  share 
alike,"  the  court,  after  holding  that  under 
such  a  bequest  the  legatees  take  absolutely 
if  they  survive  to  the  time  of  distribution, 
and  that  the  gift  over  will  take  effect  only 
in  the  event  of  the  death  of  the  legatee  be- 
fore distribution,  said:  "No  bequest,  it  will 
be  observed,  is  made  to  the  survivors  unless 
the  first  legatee  dies  without  leaving  lawful 
issue.  It  is  clear,  then,  the  survivors  do  not 
take.  The  contingency  on  which  they  were 
to  take  has  not  happened.  Where,  then, 
did  the  testator  intend  the  shares  of  such 
of  his  children  as  should  die  before  distri- 
bution, leaving  issue,  should  go?  It  is 
plain  that  he  did  not  intend  to  die  intes- 
tate as  to  any  part  of  his  estate.  He  made 
careful  provision  for  the  disposition  of  the 
whole  of  it,  and  even  attempted  to  provide 
for  contingencies  which  seemed  possible  to 
his  piind.  A  devise  or  bequest  may  arise 
from  implication.  Any  words  in  a  will 
which  manifest  an   intention  to  create  or 

five  a  legacy  are  sufficient  for  that  purpose, 
n  deciding  whether  a  legacy  is  given  by 
implication  or  not,  conjecture  must  not  be 
taken  for  implication.  To  create  a  bequest 
in  that  way,  the  implication  on  which  it  is 
founded  must  be  a  necessary  one;  not  natu- 
ral necessity,  but  so  strong  a  probability 
ol  an  intention  to  give  must  appear  that 
an  intention  contrary  to  that  which  is  im- 
puted to  the  testator  cannot  be  supposed 
to  have  existed  in  his  mind.  A  construc- 
tion in  favor  of  a  bequest  by  implication 
should  never  be  adopted  except  m  cases 
where,  after  a  careful  and  full  considera- 
tion of  the  whole  will,  the  mind  of  the  judge 
is  convinced  that  the  testator  intended  to 
make  the  bequest.  .  .  .  Applying  this 
test  to  the  case  in  hand,  I  think  it,  is  quite 
apparent  the  testator  intended  that  the  issue 
of  any  of  his  children  who  should  die  before 
distribution  should  take  that  share  of  his 
:  esiduary  estate  which  his  will  gave  to  their 
parent.     Indeed,    the   implication    in   that 
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subjoined  case  si  other  support  for  the  im- 
plication was  found. 

I&tances  where  the  parent,  by  reason  of 
hia  death  in  testator's  lifetime,  cannot  be 
ooiiBidered  as  a  member  of  a  class  to  whom 
the  gift  is  made  M  (as  in  the  case  of  a  gift 
to  "surviving  children"),  appear  to  turn 
on  that  special  circumstance,  and  so  to  be 
without  bearing  on  the  general  question. 


F.  Summary, 

Taking  the  cases  as  a  whole,  it  may  be 
said  of  them  that  wherever  it  is  possible 
to  construe  the  gift  so  as  to  give  the  parent 
an  absolute  interest,  the  courts  will  do  so, 
rather  than  imply  a  gift  to  descendants; 
but  that  where  the  interest  taKen  by  the 
parent  is  expressly,  or  by  necessary  con- 
struction, limited  to  an  estate  for  life,  they 
will  be  astute  to  imply  a  gift  of  the  re- 
mainder to  his  descendants.  £.  S.  O. 


regard  is  not  only  higlily  probable,  but 
comes  very  near  absolute  certainty." 

But  in  Howell  v.  Gifford,  64  N.  J.  Eq. 
180,  53  Atl.  1074,  it  is  said  of  the  fore- 
going case  that  it  appears  to  go  to  the 
verge  of  the  law,  and  to  rest  upon  no  other 
foundation  than  the  assuinption  that  testa- 
tor did  not  intend  to  die  intestate. 

In  King  v.  Barker,  3  Bradf.  126,  the  tes- 
tator devised  the  residue  of  his  estate  to  the 
children  of  his  deceased  brothers,  adding: 
"And  should  either  of  the  said  seven  chil- 
dren die  before  me  without  leaving  any 
child  or  other  descendant,  I  hereby  give, 
devise  and  bequeath  the  residuary  snare 
or  portion  of  the  one  so  dying  to  her  or  his 
surviving  brothers  or  sisters."  One  of  the 
residuary  legatees  having  died  before  the 
testator,  leaving  children,  it  was  held  that 
there  was  a  substitutional  gift  by  implica- 
tion to  such  children. 

In  Re  Disney,  118  App.  Div.  378,  103  N. 
Y.  Supp.  391,  reversed  on  another  ground 
in  100  N.  Y.  128,  82  N.  E.  1093,  testator 
gave  his  residuary  estate  to  his  mother  and 
sister  "in  equal  shares  or  portions  to  have 
and  to  hold  the  same  absolutely  and  for- 
ever; and  in  the  event  of  either  dying  with- 
out issue  surviving  I  give,  devise  and  be- 
queath the  share  or  portion  of  the  one  so 
dying  to  the  survivor."  The  mother  having 
died  in  the  lifetime  of  the  testator,  the 
question  arose  whether  a  moiety  of  the 
residue  became  intestate  property.  The 
court  expressed  the  opinion  that  there  was 
a  substitutional  gift  by  implication  to  the 
issue  of  the  mother,  but  found  it  unneces- 
sary to  decide  the  question. 

SI  In  McClean  v.  Simpson,  Ir.  L.-  R.  19 
Eq.  528,  testator  gave  his  estate  to  be 
divided  among  nephews  and  nieces,  naming 
them,  adding:  "Now  if  any  of  the  persons 
named  should  die  before  this  will  takes 
effect  without  leaving  any  children  l^ally 
to  Inherit,  then  his  or  her  share  must  lapse 
to  the  general  fund."  One  of  the  legatees 
died  in  testator's  lifetime,  leaving  chil- 
dren. It  was  held,  although  no  implication 
in  favor  of  the  children  could  arise  merely 
from  a  gift  over  if  one  should  die  without 
children,  that  the  introduction  of  the  words 
"legally  to  inherit,"  was  sufficient  to  show 
that  the  testator  contemplated  not  only 
that  if  a  legatee  should  leave  children  who 
should  also  survive  the  testator,  his  share 
was  not  to  go  over  to  the  otlier  legatees,  but 
also  that  such  children  would  "legally  in- 
herit," which  they  could  do  only  by  being 
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substituted  for  their  father  so  as  to  pre- 
vent the  contemplated  lapse. 

MIn  Roundtree  v.  Roundtree,  26  S.  C. 
450,  2  S.  E.  474,  testator  gave  to  his  wife 
certain  land,  slaves,  live  stock,  and  tools, 
"for  her  own  use  during  her  natural  life; 
and  at  her  death  it  is  my  will  and  desire 
that  it  all  shall  be  equally  divided  share, 
and  share  alike  between  my  surviving  chil- 
dren." It  was  held  that,  as  a  son  who  died 
in  the  lifetime  of  the  testator  was  not  em- 
braced in  the  term,  "surviving  children,"  an 
intention  that  his  children  should  take  his 
share  by  substitution  was  not  shown  by  a 
provision  that  "it  is  my  will  and  desire 
that  if  any  of  my  children  should  die  leav- 
ing no  issue  the  property  shall  revert  back 
and  be  equally  divided  between  my  surviv- 
ing children." 

In  Re  Coleman,  L.  R.  4  Gh.  Div.  165,  the 
testator  devised  five  houses  "unto  and  to  the 
use  of  all  and  every  the  children  of  my  late 
brother  Joseph  Coleman  who  shall  be  living 
at  my  decease  or  who  shall  have  died  in  my 
lifetime  leaving  issue  living  at  my  death 
in  equal  shares  as  tenants  in  common  in 
fee  simple."  He  subsequently  executed  a 
codicil  by  which,  after  reciting  that  some 
of  the  children  of  Joseph  Coleman  had  late- 
ly died  without  issue,  lie  altered  the  dispo- 
sition of  one  of  the  houses  in  question,  giv- 
ing the  four  remaining  houses  in  the  same 
language  emploved  in  the  will.  Jessel,  M. 
R.,  said  that  wnile  it  would  seem  that  tes- 
tator intended  to  provide  somehow  for  a 
child  who  died  leaving  issue,  without  know- 
ing how  to  do  it,  no  gift  to  the  issue  of  a 
child  dying  in  the  testator's  lifetime  might 
be  presumed,  because  the  law  does  not  allow 
that  child  to  be  a  member  of  the  class  com- 
prised in  a  gift  to  children. 

In  Ritter  v.  Fox,  6  Whart.  99,  testator 
provided:  "I  also  give  to  every  nephew  and 
niece  of  mine  an  equal  share  of  my  estate. 
And  that  if  any  nephew  or  niece  of  mine 
die,  leaving  no  heir  before  the  division  of 
my  estate,  then  his  or  her  portion  shall  not 
be  divided  among  his  or  her  friends,  but 
shall  be  divided  equally  among  my  surviv- 
ing nephews  and  nieces.  And  whereas, 
there  is  a  suit  against  Peter  Weiraer's  es- 
tate, I  pledge  the  portion  of  Elizabeth 
Stichter,  formerly  Elizabeth  Kast,  to  make 
good  any  loss  Peter  Weimer's  estate  may 
sustain  by  the  said  lawsuit  so  far  as  her 
portion  goes,  because  I  think  it  unjust  that 
such  a  suit  should  have  been  commenced." 
Elizabeth  Stichter  was  dead  at  the  time  of 


518 


KOTE  TO  AKDKRSON  v.  UKITKI)  REALTY  CO. 


the  nuiking  of  the  will,  Icavinpf  cliildron.  It 
was  held  that  such  diildren  were  not  en- 
titled to  tho  portion  of  the  estate  which 
would  have  been  cominpf  to  their  mother 
had  she  been  living  at  the  death  of  the  tes- 
tator, the  court  saying:  "It  is  arjjued,  as 
he  knew  the  fact  of  Elizabeth  bticliter's 
death  at  the  time  of  making  his  will,  he 
must  have  supposed  that  her  children  would 
take  the  share  that  she  would  have  been 
entitled  to  if  living,  under  the  following  de- 
vise and  bequest;  I  also  give  to  every 
nephew  and  niece  of  mine  an  equal  share  of 
my  estate;  and  that  if  any  nephew  or  niece 
of  mine  die,  leaving  no  heir,  (no  child  or 
issue  doubtless  was  meant)  'before  the  divi- 
sion of  my  estate,  then  his  or  her  portion 
shall  not  be  divided  among  his  or  her 
friends,  but  shall  be  divided  equally  among 
my  surviving  nephews  and  nieces;'  because, 
unless  such  was  his  notion,  it  is  impossible 
almost  to  account  for  the  pledge  contained 
in  the  immediately  following  sentence,  in 
which,  after  mentioning  that  *there  is  a  suit 
ap:ainst  Peter  Weimer's  estate,'  he  pledges 
'the  portion  of  Eliicahcth  Stichter,  formerly 
Kast,  so  far  as  it  will  go,  to  make  good  any 
loss  Peter  Weimer's  estate  may  sustain  by  the 
said  lawsuit,  because  he  thought  it  unjust 
that  such  suit  should  have  been  commencrd.'  i 
If,  however,  it  were  possible  to  imagine  that  , 
the  testator  really  entertained  such  an  idea, 
and  proof  could  be  made  of  the  fact,  it  would 
go  to  overturn  the  established  rules  of  law, 
as  also  the  meaning  of  the  language  cm- 
ployed  by  the  testator,  which  cannot  he 
done.  When  the  testator  pledged  by  his 
will  'the  portion  of  Elizabeth  Stichter,' 
knowing  that  she  was  dead,  he  pledged  what 
he  had  and  could  not  give  her;  though  it 
was  competent  for  him  to  pledjze,  as  he  did, 
that  portion  of  liis  estate  Mliich  she  would 
have  taken  had  she  been  living;  but  still 
that  would  not  show,  with  anv  certaintv, 
that  he  intended  her  children  should  take 
it.  There  is,  therefore  no  gift  cither  to  tlie 
mother  or  the  children;  and  without  this, 
the  pledging  of  the  mother's  portion,  in  the 
jnanncr  he  has,  cannot  operate  as  a  gift 
to  the  children  of  so  nnich  of  the  testator's 
estate.  .  .  .  Besides,  to  allow  the  plain- 
tifl's  claim  in  the  case  before  us  would 
militate  against  the  intention  of  the  tes- 
tator, as  disi^losed  by  the  next  clause  im- 
mediately following  that  giving  to  every 
ne[)hew  and  niece  an  equal  portion  of  his 
estate,  whereby  he  has,  in  languaiie  the 
meaning  of  wliich  is  free  from  all  ambi- 
guity, and  cannot  be  mistaken,  excluded  the 
children  of  such  of  his  n(»phew8  or  nieces 
as  were  dead  at  tlie  time  of  the  making 
his  will,  from  participating  as  legatees  in 
his  estate,  unless,  as  it  would  seem.  e\})vess- 
ly  designated  for  that  purpose  in  some 
part  of  the  sequel.  For  by  that  clause  he 
ex])licitly  declares,  'that  if  any  n'^])he\v  or 
niece  die,  lea\ing  no  heir  (meaning  no  child 
or  issue)  before  the  division  of  my  estate, 
then  his  or  her  portion  shall  not  be  divided  ' 
among  his  or  her  friends,  but  sliall  be  di- 
vith'd  equally  among  niy  survivinir  neplu^ws  i 
and  nieees.'  thus  excluding  most  elearlv  the 
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children  of  Eli.iabeth  Stichter,  as  also  those 
of  his  nephews  or  other  nieces  who  wore 
dead  at  the  time  of  making  his  will." 


PENNSYLVANIA  SUPRKME  COURT. 

ISAAC  MONTGOMERY  et  al.,  Admrs..  etc., 
of  Isaac  ^Montgomery,  Deceased,  et  al., 
Appts., 

▼. 

SOUTHERN  MUTUAL  INSURANCE  COM- 

PANY. 

(242  Pa,  86,  88  Atl.  924.) 

Insurance  —  exemption   —   looomotiTe 

engrine. 

A  clause  in  a  fire  insurance  policy  ex- 
empting the  insurer  from  loss  by  fire  from 
or  occasioned  by  locomotive  engines  does 
not  exempt  from  loss  from  fire  communi- 
cated by  buildings  burning  on  the  railroad 
right  of  way  which  were  ignited  by  the 
sparks  from  a  locomotive  engine. 

(June  27,  1913.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Lancaster  County  in  favor  of  defendant  non 
obstante  veredicto  in  an  action  on  a  fire 
insurance  policy.  Reversed. 
•  The  facts  are  stated  in  the  opinion. 
Messrs.  William  H.  Keller  and  John  A. 
Coyle,   for  appellants: 

A  policy  of  insurance  is  a  contract  to 
indemnify  the  assured  against  loss  by  fire; 


\otc.  ~~  Scope  and  effect  of  clatise  in  fire 
insurance  policy  exempting  tti.siir- 
er  front  liability  for  loss  by  fire  from 
or  occasioned  by  locomotive  engines. 

Probably  the  reason  for  the  insertion  in 
policies  of  fire  insurance  of  provisions  simi- 
lar to  that  involved  in  Montgomery  v. 
Southern  Mut.  Ins.  Co.,  exempting  the 
insurer  from  liability  for  loss  sustained  by 
reason  of  lires  started  by  locomotive  engines, 
is  attributable  to  the  enactment  of  statutes 
in  a  number  of  states  taking  away  the  in- 
surer's right  of  subrogation  to  the  insured's 
action  against  railroad  companies  respon- 
sible for  fires  set  by  locomotives,  causing 
him  loss,  and  giving  to  railroads  which  have 
paid  damages  resulting  from  such  fires  a 
riglit  to  recover  on  policies  covering  the 
property  destroyed.  As  to  the  constitution- 
ality of  such  statutes,  see  the  note  accom- 
j)anving  British  America  Assur.  Co.  v. 
Colorado  &  S.  R.  Co.  41  L.R.A.(N.S.)  1202, 
and  the  later  case  of  Po  ton  Ice  Co.  v.  Bos- 
ton &  M.  R.  Co.  45  L.R.A.(N.S.)  835. 

\A'hatever  may  have  been  the  cause  of 
the  iii^irtion  of  these  provisions,  they  ap- 
])(  ar  to  ho  of  recent  origin,  and  to  have  re- 
sulted in  little  litigation. 

'J  heir  elV-  et  being  to  create  an  exception 
in  favr)r  nf  tlie  insurer,  the  burden,  accord- 
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and,  as  the  policy  is  prepared  by  the  in- 
surance company,  it  is  the  rule  of  law  that 
it  sliall  be  most  strongly  construed  against 
the  insurer  and  in  favor  of  the  assured,  so 
as  not  to  defeat  without  a  plain  necessity 
his  claim  to  indemnity,  which,  it  was  his 
object  to  secure. 

Yost  V.  Anchor  F.  Ins.  Co.  38  Pa.  Super. 
Ct.  594;  Humphreys  v.  I^ational  Ben.  Asso. 
139  Pa.  264,  11  L.K.A.  664,  20  Atl.  1047; 
Helme  v.  Philadelphia  L.  Ins.  Co.  61  Pa. 
107,  100  Am.  Dec.  621 ;  Louck  v.  Orient  Ins. 
Co.  176  Pa.  638,  33  L.K.A.  712,  35  Atl. 
247 ;  Lebanon  County  v.  Franklin  F.  Ins.  Co. 
237  Pa.  360,  44  L.R.A.(N.S.)  148,  85  Atl. 
419;  Showalterv.  Mutual  F.  Ins.  Co.  3  Pa. 
Super.  Ct.  448;  City  F.  Ins.  Co.  v.  Corlics, 
21  Wend.  367,  34  Am.  Dec.  258. 

It  is  incumbent  on  the  assured  only  to 
prove  a  loss  by  fire,  and  the  burden  is  on 
the  insurance  company  to  prove  that  it  is 
exempted  by  the  special  terms  or  provisions 
of  the  policy. 

City  F.  Ins.  Co.  v.  Gorlies,  supra; 
Hoag  T.  Lake  Shore  &  M.  S.  R.  Co. 
86  Pa.  293,  27  Am.  Rep.  663 ;  Ryan  v.  New 
York  C.  R.  Co.  36  N.  Y.  210,  91  Am.  Dec. 
49;  Scheffer  v.  Washington  City,  V.  M.  &  G. 
S.  R,  Co.  105  U.  S.  249,  26  L.  ed.  1070; 
Northwest  Transp.  Co.  v.  Boston  Marine 
Ins.  Co.  41  Fed.  793;  Crandal  v.  Accident 
Ins.  Co.  27  Fed.  40;  Jamagin  v.  Travelers' 
Protective  Asso.  68  L.R.A.  499,  66  C.  C.  A. 
622,  133  Fed.  892;   Richmond  Coal  Co.  v. 


Commercial  Union  Assur.  Co.  96  C.  0.  A. 
178,  169  Fed.  746,  17  Ann.  Cas.  1092; 
Baker  v.  Williamsburgh  City  F.  Ins.  Co. 
167  Fed.  280;  Williamsburgh  City  F.  Ins.  Co. 
V.  Willard,  21  L.R.A.(N.S.)  103,  90  C.  C.  A. 
392,  164  Fed.  404;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Calhoun,  213  U.  S.  1,  63  L.  ed. 
671,  29  Sup.  Ct.  Rep.  321. 

Messrs.  John  A.  Nauman  and  John  K. 
Malonc,  for  appellee: 

"The  chain  of  events"  is  "so  linked  to- 
gether as  a  natural  whole"  as  to  exclude 
any  other  proximate  cause  of  the  burning 
than  the  sparks  from  the  dinkey  engine, — 
especially  in  view  of  plaintiffs'  own  testi- 
mony that  there  was  "no  other  cause  in- 
tervening," and  that  the  shed  "burned  right 
along  with  the  barn." 

33  Cyc.  1348;  Haverly  v.  State  Line  &  S. 
R.  Co.  135  Pa.  60,  20  Am.  St.  Rep.  848, 
19  Atl.  1013;  Gudf elder  v.  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  207  Pa.  629,  67  Atl.  70,  15 
Am.  Neg.  Rep.  672 ;  Pennsylvania  R.  Co.  v. 
Hope,  80  Pa.  373,  21  Am.  Rep.  100;  Potter 
V.  Natural  Gas  Co.  183  Pa.  675,  39  Atl.  7. 

Defendant  was  not  liable. 

Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  German  Sav.  &  Loan  Soc. 
V.  Commercial  Union  Assur.  Co.  109  C.  C.  A. 
506,  187  Fed.  769 ;  Insurance  Co.  v.  Express 
Co.  (Imperial  F.  Ins.  Co.  v.  Fargo)  95  U. 
S.  227,  24  L.  ed.  428;  German  F.  Ins.  Co. 
V.  Roost,  66  Ohio  St.  681,  36  L.R.A.  236, 
60  Am.  St.  Rep.  711,  45  N.  E.  1097. 


ing  to  the  general  rule  applicable  to  excep- 
tions, rests  with  the  insurer  to  prove  that 
a  particular  loss  was  within  the  exception 
(Tlie  question  as  to  the  burden  of  proof  as 
to  excepted  causes  is  discussed  in  its  re- 
lation to  life  and  accident  insurance  in 
note  to  Red  Men's  Fraternal  Acci.  Asso.  v. 
Rippey,  60  L.R.A.(N.S.)    1006.) 

The  elementary  rule  that  where  provi- 
sions of  an  insurance  policy  are  ambiguous 
they  are  to  be  construed  most  strongly 
against  the  insurer  is  clearly  applicable  to 
such  provisions  as  those  under  considera- 
tion, by  which  the  insurer  seeks,  by  lan- 
guage of  its  own  choosing,  to  escape  liability. 

The  decision  in  Montgomery  v.  Southebn 
Mut.  Ins.  Co.,  holding  that  a  clause  ex- 
empting the  insurer  from  liability  in  case 
of  "fire  from,  or  occasioned  by,  locomotive 
engines,"  does  not  relieve  the  insurer  from 
liability  for  a  loss  from  fire  communicated 
to  the  insured's  property  by  buildings  burn- 
ing on  the  railroad's  right  of  way,  which 
were  ignited  by  sparks  from  a  locomotive, 
seems  sound. 

The  insurer,  in  framing  its  exclusion, 
might  easily  have  broadened  it  in  such  a 
manner  as  to  exclude  losses  resulting 
directly  as  well  as  indirectly  from  fires 
started  by  locomotives;  and,  not  having 
clearly  excepted  such  risks,  it  should  be 
held  to  its  contract. 
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A  similar  question  to  that  presented  in 
Montgomery  v.  Southern  Mut.  Ins.  Co. 
has  been  involved  in  cases  construing 
other  clauses  of  fire  insurance  policies  by 
which  the  insurer  has  attempted  to  reduce 
its  liability,  and  where  a  loss  has  indirectly 
resulted  from  the  excepted  cause. 

For  such  cases  involving  the  liability  of 
the  insurer  for  fire  caused  by  an  earthquake, 
see  note  to  Williamsburgh  City  F.  Ins.  Co. 
V.  Willard,  21  L.R.A.  (N.S.)  103,  and  the 
later  case  of  McEvoy  v.  Security  F.  Ins.  Co. 
22  L.R.A.  (N.S.)   964. 

And  as  to  liability  of  the  insurer  for 
loss  caused  by  explosion,  see  notes  to  Heuer 
V.  Northwestern  Nat.  Ins.  Co.  19  L.R.A. 
694,  and  Wheeler  v.  Phenix  Ins.  Co.  38 
L.R.A.(N.S.)   474. 

Concerning  the  scope  and  eifect  of  pro- 
visions exempting  the  insurer  from  loss 
caused  by  military  or  usurped  power  or 
order  of  civil  authority,  see  note  to  Hock- 
ing V.  British  America  Assur.  Co.  36 
L.R.A.(N.S.)    1155. 

And  as  to  fall-of-building  clause  in  fire 
insurance  policies,  see  note  to  Davis  v.  Con- 
necticut F.  Ins.  Co.  32  L.R.A.(N.S.)  604. 

As  to  liability  of  insurer  for  property 
destroyed  by  mob  or  during  riot,  see  note 
to  Spring  Garden  Ins.  Co.  v.  Imperial 
Tobacco  Co.  20  L.R.A. (N.S.)  277. 

J.  T.  W. 
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Brown,  J.,  delivered  the  opinion  of  the 
court : 

Isaac  Montgomery  was  the  owner  of  a 
farm  in  Eden  township,  Lancaster  county. 
He  died  February  27,  1904.  On  July  1, 
1003,  the  Pennsylvania  Railroad  Company, 
under  its  right  of  eminent  domain,  appropri- 
ated for  a  roadbed  for  its  low-grade  road 
a  strip  of  land  extending  through  the  said 
farm  for  a  distance  of  about  1,500  feet  and 
of  a  width  of  about  180  feet.  The  south 
line  of  the  right  of  way  passed  through  i| 
tobacco  shed,  leaving  a  portion  of  it  on  the 
company's  right  of  way  and  the  balance  on 
Montgomery's  land.  In  1005  the  railroad 
company  was  engaged  in  constructing  its 
new  roadbed;  the  contractor  doing  the  work 
being  the  John  Shields  Construction  Com- 
pany. Dinkey  engines  were  operated  on 
temporary  tracks  which  ran  past  the  to- 
bacco shed.  On  August  1,  1905,  a  fire  broke 
out  on  the  north  peak  of  this  building,  on 
the  right  of  way  of  the  railroad  company, 
caused  by  a  spark  from  one  of  the  dinkey 
engines.  Sparks  from  the  shed  set  fire  to 
a  frame  bam  and  wagon  shed  located  on 
the  land  of  the  plaintiffs,  and  they  were  en- 
tirely destroyed.  In  1865  the  Southern  Mu- 
tual Insurance  Company  of  Lancaster 
county  issued  a  policy  of  insurance  to  Isaac 
Montgomery,  insuring  the  said  buildings. 
The  plaintiffs  brought  suit  against  the  John 
Shields  Construction  Company,  alleging  that 
its  negligence  had  caused  the  fire,  and  in- 
stituted this  action  against  the  appellee  up- 
on the  policy  of  insurance.  The  case  against 
the  construction  company  was  tried  first 
and  a  verdict  rendered  in  favor  of  the  plain- 
tiffs. That  company  was  insolvent  and  a 
dividend  of  only  $168  was  receivifd  on  the 
judgment  recovered  against  it,  which  sum 
has  been  credited  on  the  present  claim  of 
the  appellants.  The  defense  set  up  in  this 
action  was  the  following  section  of  the  by- 
laws attached  to  the  policy  of  insurance: 
"This  policy  shall  cover  any  direct  loss  or 
damage  caused  by  lightning,  .  .  .  but 
will  not  cover  loss  or  damage  by  fire  hap- 
pening by  means  of  insurrection  of  any 
military  or  usurped  power,  or  fire  from, 
or  occasioned  by,  locomotive  engine  or  en- 
gines." A  verdict  was  returned  for  the 
plaintiffs  under  undisputed  facts,  but  the 
court  subsequently  entered  judgment  for  the 
defendant  non  obstante  veredictOf  on  the 
ground  that  the  fire  was  within  the  exempt- 
ing clause. 

In  the  opinion  of  the  court  below,  direct- 
ing judgment  to  be  entered  for  the  defend- 
ant, the  learned  president  judge  said  that 
the  question  of  the  plaintiffs*  right  to  judg- 
ment on  the  verdict  was  not  "without  dilH- 
culty."  We  were  at  first  of  the  same  im- 
pression; but,  after  due  consideration,  have 
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concluded  that  the  policy  covers  the  loss 
sustaiued,  and  that  judgment  should  there- 
fore be  entered  on  the  verdict. 

The  exemption  of  the  appellee  from  lia- 
bility is  not,  in  express  words,  for  loss  by 
fire  directly  or  indirectly  from  or  occasioned 
by  a  locomotive  engine  or  engines,  and  in 
determining  whether  the  appellants  are  en- 
titled to  recover  it  is  first  important  to  as- 
certain what  was  the  intention  of  the  par- 
ties' to  the  contract  of  insurance,  as  gatii- 
cred  from  a  reasonable  construction  of  the 
words  used  in  the  exempting  clause  in  the 
by-laws.  These  words  are  to  be  construed 
most  strongly  against  the  insurer  and 
in  favor  of  the  insured,  and,  in  so  con- 
struing them,  reasonable  effect  is  to  be  given 
to  them  so  as  not  to  defeat — unless  there  be 
an  imperative  necessity  to  do  so — the  in« 
demnity  which  the  insured  sought  and 
thought  he  had  secured  through  the  policy 
of  insurance.  Franklin  F.  Ins.  Co.  v.  Up- 
degraff,  43  Pa.  350;  Mears  v.  Humboldt  F. 
Ins.  Co.  92  Pa.  15,  37  Am.  Rep.  647;  Lan- 
caster Silver  Plate  Co.  v.  National  F.  Ins. 
Co.  170  Pa.  151,  50  Am.  St.  Kep.  753,  32 
Atl.  613;  McClure  v.  Mutual  F.  Ins.  Co.  242 
Pa.  59,  48  L.R.A.(N.S.)  1221,  88  Atl.  921. 
In  so  construing  the  words  of  the  exempt- 
ing clause  the  conclusion  to  be  reached  from 
them  is  that  the  fire  contemplated  by  them 
was  one  directly  from  or  directly  occasioned 
or  caused  by  a  locomotive  engine  or  engines. 

Instead  of  a  fire  caused  directly  by  a  loco- 
motive engine,  the  fire  in  the  present  case 
was  caused  directly  by  sparks  from  a  burn- 
ing building  100  feet  distant  and  entirely 
disconnected  from  those  that  were  burned. 
The  proximate  and  direct  cause  of  the  burn- 
ing of  the  first  building  was  a  spark  from 
an  engine,  and,  if  that  building  had  been 
insured  by  the  appellee  under  a  policy  of 
insurance  similar  in  terms  to  the-  one  in 
suit,  the  owner  of  the  building  could,  of 
course,  have  recovered  nothing  in  an  action 
against  the  insurance  company;  but,  if 
buildings  hundreds  of  yards  away,  located 
on  another  farm,  had  been  burned  by  a 
spark  carried  by  the  winds  from  the  burn- 
ing building,  the  owner  of  such  burned 
buildings  could  not  be  denied  a  recovery  in 
an  action  against  an  insurance  company,  if 
it  had  insured  the  buildings  under  a  policy 
similar  in  terms  to  the  one  issued  by  the 
appellee  to  Montgomery,  for  the  clause  ex- 
empting the  insurer  from  liability  could  not 
be  reasonably  so  read  or  understood  by  any- 
one as  being  expressive  of  any  such  inten- 
tion by  either  party  to  the  contract  of  in- 
surance. Under  the  view  entertained  by  the 
learned  court  below,  the  owner,  ot  the 
burned  buildings  could  not  recover;  nor 
could  there  be  a  recovery  by  an  owner  of  a 
house  in  a  town  entirely  wiped  out  by  fire 
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caused  by  sparks  from  a  building  outside 
the  municipal  limits,  if  such  building  was 
set  un  fire  by  a  spark  from  a  locomotive. 
If  the  principle  announced  by  the  learned 
court  below — not,  however,  without  some 
misgiving — be  correct,  there  can  be  no  dis- 
tinction made  between  the  supposed  cases 
and  the  one  at  bar.  That  the  exempting 
clause  in  the  Montgomery  policy  should  have 
such  an  effect  as  has  been  given  to  it  by  the 
judgment  in  the  court  below  could  never 
have  been  contemplated  by  insurer  or  in- 
sured, and  there  is  nothing  in  the  clause 
that  requires  it  to  be  so  construed.  On  the 
contrary,  as  just  stated,  it  contemplates  a 
fire  directly  from  or  occasioned  directly  by 
an  engine. 

The  case  upon  which  the  learned  court 
below  seems  to  have  mainly  relied  in  direct- 
ing judgment  for  the  defendant  is  Louisi- 
ana Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  44,  19 
L.  ed.  65.  It  must  be  admited  that  what 
was  there  held  sustained  the  learned  presi- 
dent judge  in  his  view  as  to  what  ought  to 
be  regarded  as  the  proximate  cause  of  the 
fire.  Tweed  brought  suit  against  the  insur- 
ance company  on  a  policy  of  insurance 
against  fire  which  covered  certain  bales  of 
cotton  in  a  building  in  Mobile  known  as 
the  Alabama  warehouse.  The  policy  con- 
tained a  proviso  that  the  insurer  should  not 
be  liable  to  make  good  any  loss  or  damage 
by  fire  which  might  happen  or  take  place 
"by  means  of  any  invasion,  insurrection, 
riot,  or  civil  commotion,  or  any  military 
or  usurped  power,  explosion,  earthquake,  or 
hurricane."  During  the  period  covered  by 
the  policy  an  explosion  took  place  in  a 
building  known  as  the  Marshall  warehouse, 
situated  directly  across  the  street.  This  ex- 
plosion threw  down  the  walls  of  the  Ala- 
bama warehouse,  scattered  combustible  ma- 
terials in  the  street,  resulting  in  an  exten- 
sive conflagration,  embracing  several  squares 
of  buildings,  among  which  the  Alabama 
warehouse  and  the  cotton  stored  in  it  were 
wholly  destroyed.  The  fire  was  not  com- 
municated directly  to  the  Alabama  ware- 
house from  the  Marshall  warehouse,  in 
which  the  explosion  occurred,  but  came 
more  immediately  from  a  third  building — 
the  Eagle  mill — ^which  was  itself  fired  by 
the  explosion.  The  wind  was  blowing  in  a 
direction  from  the  Eagle  mill  to  the  Ala- 
bama warehouse,  and  the  whole  fire  was  a 
continuous  one  from  the  explosion.  Upon 
this  state  of  facts  the  court  below  held  that 
the  principle  causa  proanma,  non  rcmota, 
8pectatur,  applied,  and  that  the  fire  which 
consumed  the  cotton  did  not  "happen  or 
take  place  by  means  of  an  explosion." 
Judgment  for  the  plaintifi"  was  reversed,  the 
Supreme  Court  of  the  United  States  holding 
that  the  explosion  was  the  cause  of  the  fire, 
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within  the  meaning  of  the  policy.  Some 
years  afterwards  Mr.  Justice  ^liller,  who 
wrote  the  opinion,  in  commenting  upon  it 
in  Scheffer  v.  Washington  City,  V.  M.  &  G. 
S.  R.  Co.  105  U.  S.  249,  26  L.  ed.  1070,  said : 
"This  case  went  to  the  verge  of  the  sound 
doctrine  in  holding  the  explosion  to  be  the 
proximate  cause  of  the  loss  of  the  Alabama 
warehouse ;  but  it  rested  on  the  ground  that 
no  other  proximate  cause  was  found." 

In  Pennsylvania  R.  Co.  v.  Kerr,  62  Pa. 
353,  1  Am.  Rep.  431,  reference  is  made  to 
the  Tweed  Case,  not,  however,  by  way  of 
approval,  but  rather  in  disapproval  of  it. 
In  the  Kerr  Case  a  warehouse  belonging 
to  one  Simpson,  situated  very  near  the  track 
of  the  company's  road,  was  set  on  fire  by 
sparks  emitted  from  a  locomotive  belonging 
to  the  defendant.  The  burning  of  the  ware- 
house communicated  fire  to  a  hotel  situated 
39  feet  distant,  which,  at  the  time,  was  oc- 
cupied by  the  plaintiff.  It,  with  its  furni- 
ture, stock  of  liquors  and  provisions,  was 
consumed,  and  for  this  the  plaintiff  sued 
and  recovered  in  the  court  below;  the  trial 
judge  charging  that  the  defendant  was  li- 
able by  reason  of  the  burning  of  the  hotel, 
although  by  fire  communicated  from  the 
warehouse,  if  the  latter  was  set  on  fire  by 
the  negligence  of  the  defendant's  servants. 
In  holding  that  this  was  error  and  reversing 
the  judgment,  we  said:  "It  cannot  be  de- 
nied but  that  the  plaintiff's  property  was 
destroyed,  but  by  a  secondary  cause,  name- 
ly, the  burning  of  the  warehouse,  llie 
sparks  from  the  locomotive  did  not  ignite 
the  hotel.  They  fired  the  warehouse  and 
the  warehouse  fired  the  hotel.  They  were 
the  remote  cause — the  cause  of  the  cause  of 
the  hotel  being  burned.  As  there  was  an 
intermediate  agent  or  cause  of  destruction 
between  the  sparks  and  the  destruction 
of  the  hotel,  it  is  obvious  that  that  was  the 
proximate  cause  of  its  destruction,  and  the 
negligent  emission  of  sparks  the  remote 
cause.  To  hold  that  the  act  of  negligence 
which  destroyed  the  warehouse  destroyed 
the  hotel  is  to  disregard  the  order  of  se- 
quences entirely,  and  would  hold  good  if  a 
row  of  buildings,  a  mile  long  had  been  de- 
stroyed. The  cause  of  destruction  of  the 
last,  in  that  case,  would  be  no  more  remote, 
within  the  meaning  of  the  maxim,  than  that 
of  the  first,  and  yet  how  many  concurring 
elements  of  destruction  there  might  be  in 
all  of  these  houses,  and  no  doubt  would  be, 
no  one  can  tell.  .  .  .  According  to  the 
principle  asserted,  a  spark  from  a  steam- 
boat on  the  Delaware  might  occasion  the 
destruction  of  a  whole  square,  although  it 
touched  but  a  single  separate  structure. 
...  A  railroad  terminating  in  a  city 
might,  by  the  slightest  omission  on  the  part 
of  one  of  its  numerous  servants,  be  made  to 
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account  for  squares  burned,  the  consequence 
of  a  spark  communicating  to  a  single  build- 
ing." In  support  of  the  foregoing  Mr.  Chief 
Justice  Thompson,  who  wrote  the  opinion, 
cited  with  approval  Ryan  v.  New  York  C. 
R.  Co.  36  N.  Y.  210,  91  Am.  Dec.  49.  In 
that  case  the  defendant,  through  the  care- 
lessness of  its  servants  or  through  the  in- 
sufficient conditions  of  one  of  its  locomotive 
engines,  set  fire  to  its  own  woodshed,  with 
a  large  quantity  of  wood  therein.  Tlie 
plaintiiT's  house,  situated  some  130  feet 
from  the  shed,  took  fire  from  the  heat  and 
sparks  of  the  burning  shed  and  wood  and 
was  entirely  consumed.  The  plaintiff 
brought  suit  against  the  company  for  his 
loss.  Judgment  of  nonsuit  was  affirmed  by 
tiie  court  of  appeals  in  an  elaborate  and 
exhaustive  opinion  by  Mr.  Justice  Hunt. 
After  referring  to  that  case,  Mr.  Chief  Jus- 
tice Thompson,  proceeded  to  say:  **But  it 
seems  to  have  been  thought  that  Louisiana 
Mut.  Ins.  Co.  V.  Tweed,  7  Wall.  44,  19  L.  ed. 
65,  conflicts  with  the  above  case.  I  do  not 
think  it  does,  when  understood.  It  was  an 
action  on  a  policy  of  insurance  against  fire, 
in  which  there  was  an  exception  of  several 
matters,  viz.,  invasion,  insurrection,  mili- 
tary and  usurped  power,  explosion,  earth- 
quakes, etc.  An  explosion  took  place  in  a 
warehouse  on  the  opposite  side  of  the  street 
from  the  insured  property,  and  scattered 
fire  and  burning  fragments  upon  the  insured 
property  and  destroyed  it.  Tlie  decision  of 
the  supreme  court  was  that  the  loss  was 
within  the  exception  of  loss  by  fire  occa- 
sioned by  explosion.  To  me  it  seems  that  it 
would  have  been  rather  more  rational  to 
have  held  that  the  destruction  was  by  fire 
per  se.  But  the  court  interpreted  the  terms 
of  the  contract  of  the  parties  in  this  way. 
We  must  remember  that  there  may  be  a 
difference  between  interpreting  the  obliga- 
tion of  a  contract,  and  defining  liability  un- 
der the  law  of  social  duty.  Certain  it  is 
the  laws  are. not  the  same.  One  does  not 
necessarily  rule  the  other.  I  may  say  fur- 
ther that  there  is  no  evidence,  in  the  opin- 
ion of  Mr.  Justice  Miller,  that  he  had  spec- 
ially in  view  the  same  question,  so  ably 
discussed  by  Mr.  Justice  Hunt,  or,  if  he  had, 
that  his  investigations  extended  so  far  as 
did  those  of  the  last-named  judge.  He  does 
not  even  refer  to  the  New  York  case  at  all." 
Under  Pennsylvania  R.  Co.  v.  Kerr  the 
appellants  are  entitled  to  judgment.  But 
it  is  said  the  authority  of  that  case  has 
been  somewhat  impaired.  There  is  an  in- 
timation to  that  effect  in  what  was  said  by 
Mr.  Justice  Mitchell  in  Haverly  v.  State 
Line  &  S.  R.  Co.  136  Pa.  50,  20  Am.  St.  Rep. 
848,  19  Atl.  1013,  but  it  is  to  be  remembered, 
on  the  other  hand,  that  the  case  was  cited 
with  approval  in  Hoag  v.  Lake  Shore  &  M. 
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S.  R.  Co.  85  Pa.  293,  27  Am.  Rep.  653.  It 
has  never  been  overruled,  and  we  are  not 
inclined  to  overrule  it  now,  but  rather  to 
still  regard  it  as  having  applied  the  cor- 
rect rule  to  the  facts  in  the  case. 

The  fire  which  caused  the  destruction  of 
the  property  of  the  plaintiffs  was  not  occa- 
sioned or  caused  by  fire  from  a  locomotive 
engine.  It  was  caused  by  a  spark  or  sparks 
from  a  building  which  had  first  been  set  on 
fire  by  a  spark  from  an  engine,  and,  as  we 
are  clear  that  it  was  not  the  intention  of 
either  insurer  or  insured,  as  gathered  from 
the  words  of  the  exempting  clause  of  the 
policy,  that  such  a  fire  was  to  be  within 
that  clause,  it  must  be  without  the  elau8t\ 
and  the  loss  occasioned  bv  it  is  therefore 
within  the  general  indemnity  clause  of  the 
policy. 

The  assignment  of  error  is  sustained,  the 
judgment  is  reversed,  and  the  record  re- 
mitted, with  direction  that  judgment  be 
entered  for  the  plaintiffs  on  payment  of  the 
jury  fee. 
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FISHER   FLOURING  MILLS   COMPANY, 

Appt., 

V. 

C.  A.  SWANSON,  Respt. 

(—  Wash.  — ,  137  Pac.  144.) 

Monopoly  —  contract  to  fix  price  of 
commodity  —  Talidlty. 

A  contract  by  the  manufacturer  of  a 
particular  brand  of  fiour  sold  in  a  certain 
market,  with  retailors,  as  ancillary  to  his 
wholesaling  the  product  to  them,  that  they 
will  maintain  a  minimum  price,  is  valid  if 
it  is  necessary  to  the  continued  production 
of  his  product,  involves  less  than  a  con- 
trolling part  of  that  commodity  in  the 
market,  and  the  price  fixed  is  fairly  neces- 
sary to  his  protection,  and  affords  only  a 
fair  profit  to  the  contracting  parties. 

(December  13,  1913.) 

Note.  —  Validity  of  contract  provisiofi 
seeking  to  control  jprice  at  which  an 
article  shall  he  resold. 

The  question  above  stated  is  discussed 
in  the  note  to  Grogan  v.  Chaffee,  27  L.R.A. 
(N.S.)  396,  to  which  the  present  note  is 
supplementary. 

The  decision  of  the  circuit  court  of  ap- 
peals in  Dr.  Miles  Medical  Co.  y.  John  D. 
Park  &  Sons  Co.  90  C.  C.  A.  679,  164  Fed. 
803,  which  was  set  forth  in  the  earlier 
note  above  referred  to,  has  since  been  af- 
firmed by  the  United  States  Supreme  Court 
in  220  U.  S.  373,  56  L.  ed.  502,  31  Sup.  Ct 
Rep.  376,  where  it  was  held  that  the  com- 
plainant was  not  entitled  to  maintain  iti 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought  to 
enjoin  him  from  selling  Hour  manufactured 
by  plaintiff  at  less  than  the  retail  price 
fixed  in  a  contract  of  sale  made  with  the 
defendant.     l».everaed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hyinan  Zettler,  with  Messrs.  Hast- 
ings &  Stcdman  and  Higglns,  Hall,  & 
HalTerstadt,  for  appellant: 

The  presumption  is  that  the  contract  is 
enforceable  unless  it  is  made  clearly  to  ap- 
pear that  it  is  in  violation  of  public  policy. 

Knapp  V.  S.  Jarvis  Adams  Co.  77  C.  C.  A. 
536,  135  Fed.  1008;  Reed  v.  Saslaff,  78  N. 
J.  L.  168,  73  Atl.  1044;  Herriman  v.  Men- 
zies,  115  Cal.  16,  35  L.R.A.  318,  56  Am.  St. 


Rep.  81,  44  Pac.  660,  46  Pac.  730;  Superior 
Coal  Co.  V.  E.  R,  Darlington  Lumber  Co. 
230  111.  83,  127  Am.  St.  Rep.  275,  86  N.  E. 
ISO;  Ilarbison-Walker  Refractories  Co.  v. 
Stanton,  227  Pa.  55,  75  Atl.  988;  Hulse  v. 
Bonsack  Mach.  Co.  13  C.  C.  A.  180,  25  U. 
S.  App.  239,  65  Fed.  864;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St.  P.^  R.  Co.  30 
L.R.A.  193,  17  C.  C.  A.  62,  36  U.  S.  App. 
152,  70  Fed.  201;  Couch  v.  Hutchinson,  2 
Ala.  App.  444,  57  So.  75;  9  Cyc.  672,  note 
30. 

The  contract  is  one  in  restriction  of  com- 
petition. 

Phillips  V.  lola  Portland  Cement  Co.  61 
C.  C.  A.  19,  125  Fed.  593;  Brown  v.  Rounsa- 
vell,  78  111.  589;  Walter  A.  Wood  Mowing 
&  Reaping  Co.  v.  Greenwood  Hardware  Co. 


system  of  restrictive  contracts,  either  on 
the  ground  that  they  related  to  an  article 
manufactured  under  a  secret  process,  or  by 
virtue  of  the  fact  that  they  related  to 
products  of  its  own  manufacture;  but  that 
whatever  right  a  manufacturer  may  have 
to  project  his  control  beyond  his  own  sales 
must  depend  not  upon  an  inherent  power 
incident  to  production  and  original  owner- 
ship, but  upon  agreement.  And  the  court 
further  held  that  the  system  of  contracts 
which  it  was  sought  to  enjoin  the  defend- 
ant from  inducing  parties  thereto  to  vio- 
late operated  as  a  restraint  of  trade,  unlaw- 
ful both  at  common  law,  aA  imposing  an 
unreasonable  restriction,  and,  as  to  inter- 
state commerce,  under  the  Sherman  anti- 
trust act.  The  court,  speakinjT  through 
Mr.  Justice  Hughes,  said:  "The  present 
case  is  not  analogous  to  that  of  a  sale  of 
good  will,  or  of  an  interest  in  a  business,  or 
of  the  grant  of  a  right  to  use  a  process  of 
manufacture.  The  complainant  has  not 
parted  with  any  interest  in  its  business  or 
instrumentalities  of  production.  It  has  con- 
ferred no  right  by  virtue  of  which  pur- 
chasers of  its  products  may  compete  with 
it.  It  retains  complete  control  over  the 
business  in  which  it  is  engaged,  manu- 
facturing what  it  pleases  and  fixing  such 
§  rices  for  its  own  sales  as  it  may  desire. 
[or  are  we  dealing  with  a  single  transac- 
tion, conceivably  unrelated  to  the  public 
interest.  The  agreements  are  designed  to 
maintain  prices  after  the  complainant  has 
parted  with  the  title  to  the  articles,  and  to 
prevent  competition  amoung  those  who 
trade  in  them. 

"The  bill  asserts  the  importance  of  a 
standard  retail  price,  and  alleges  generally 
that  confusion  and  damage  have  resulted 
from  sales  at  less  than  the  prices  fixed.  But 
the  advantage  of  established  retail  prices 
primarily  concerns  the  dealers.  The  en- 
larged profits  which  would  result  from  ad- 
herence to  the  established  rates  would  go 
to  them,  and  not  to  the  complainant.  It 
is  through  the  inability  of  the  favored 
dealers  to  realize  these  profits,  on  account 
of  the  described  competition,  that  the  com- 
plainant works  out  its  alleged  injury.  If 
61  LJl.A.(NJ3.) 


there  be  an  advantage  to  a  manufacturer 
in  the  maintenance  of  fixed  retail  prices, 
the  question  remains  whether  it  is  one  which 
he  is  entitled  to  secure  by  agreements  re- 
stricting the  freedom  of  trade  on  the  part 
of  dealers  who  own  what  they  sell.  As  to 
this,  the  complainant  can  fare  no  better 
with  its  plan  of  identical  contracts  than 
could  the  dealers  themselves  if  they  formed 
a  combination  and  endeavored  to  establish 
the  same  restrictions,  and  thus  to  achieve 
the  same  result,  by  agreement  with  each 
other.  If  the  immediate  advantage  they 
would  thus  obtain  would  not  be  sufficient 
to  sustain  such  a  direct  agreement,  the 
asserted  ulterior  benefit  to  the  complainant 
cannot  be  regarded  as  sufficient  to  support 
its  system. 

"But  agreements  or  combinations  be- 
tw^een  dealers,  having  for  their  sole  purpose 
the  destruction  of  competition  and  the  fixing 
of  prices,  are  injurious  to  the  public  in- 
terest and  void.  They  are  not  saved  by  the 
advantages  which  the  participants  expect  to 
derive  from  the  enhanced  price  to  the  con- 
sumer. People  V.  Sheldon,  139  N.  Y.  251, 
23  L.R.A.  221,  36  Am.  St.  Rep.  690, 
34  N.  E.  785;  Judd  v.  Harrington,  139  N. 
Y.  105,  34  N.  E.  790;  People  v.  Milk  Ex- 
change, 145  N.  Y.  267,  27  L.R.A.  437,  45 
Am.  St.  Rep.  609,  39  N.  E.  1062;  United 
States  V.  Addyston  Pipe  &  Steel  Co.  46 
L.R.A.  122,  29  C.  C.  A.  141,  54  U.  S.  App. 
723,  85  Fed.  271,  affirmed  on  appeal  in  175 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep. 
96;  W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Chapin  v.  Brown  Bros.  83  Iowa,  156, 
12  L.R.A.  428,  32  Am.  St.  Rep.  297,  48  N. 
W.  3074:  Craft  v.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171;  W.  H.  Hill  Co.  v.  Gray, 
163  Mich.  12,  30  L.R.A.  (N.S.)  327,  127  N. 
W.  803. 

"The  complainant's  plan  falls  within  the 
principle  which  condemns  contracts  of  this 
class.  It,  in  effect,  creates  a  combination 
for  the  prohibited  purposes.  No  distinc- 
tion can  properly  be  made  by  reason  of  the 
particular  character  of  the  commodity  in 
question.  It  is  not  entitled  to  special 
privilege  or  immunity.     It  ifi  an  article  of 
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75  S.  C.  378,  9  L.R.A.(N.S.)  601,  55  S.  E. 
973,  9  Add.  Gas.  902;  Ferris  v.  American 
Brewing  Co.  155  Ind.  539,  52  L.R.A.  305, 
58  N.  E.  701 ;  Butterick  Pub.  Co.  ▼.  Fisher, 
203  Mass.  122,  133  Am.  St.  Rep.  283,  89 
N.  £.  189;  Elliman  Sons  h  Co.  v.  Carring- 
ton  &  Son  [1901]  2  Ch.  275,  70  L.  J.  Ch. 
N.  S.  577,  49  Week.  Rep.  532,  84  L.  T.  N.  S. 
858;  Walsh  y.  Dwight,  40  App.  Div.  513,  58 
N.  Y.  Supp.  91;  Grogan  v.  Chaffee,  156  Cal. 
611,  27  L.R.A.(N.S.)  395,  105  Pac.  745; 
Com.  V.  Grinstead,  111  Ky.  203,  56  L.R.A. 
709,  63  S.  W.  427;  Fo-le  v.  Park,  131  U.  S. 
88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658. 

A  contract  or  combination  which  restricts 
competition  in  any  particular  way  is  not 
per  8e  void. 

Reed  v.  Saslaff,  78  N.  J.  L.  158,  73  Atl. 
1044;  Herriman  v.  Menzies,  115  Cal.  16,  35 
L.R.A.  318,  56  Am.  St.  Rep.  81,  44  Pac.  660, 
46  Pac.  730;   Grogan  ▼.  Chaffee,  156  Cal. 


611,  27  L.R.A.(N.S.)  395,  105  Pac.  745; 
Walsh  V.  Dwight,  40  App.  Dly.  513,  58  N. 
Y.  Supp.  91;  Elliman  Sons  &  Co.  v.  Carring- 
ton  &  Son  [1901]  2  Ch.  275,  70  U  J.  Ch. 
N.  S.  577,  49  Week.  Rep.  532,  84  L.  T.  N.  S. 
858;  State  y.  Eastern  Coal  Co.  29  R.  I.  254, 
132  Am.  St.  Rep.  817,  70  Atl.  1,  17  Ann. 
Cas.  96;  Com.  y.  Grinstead,  111  Ky.  203,  56 
L.R.A.  709,  63  S.  W.  427 ;  State  y.  Duluth 
Bd.  of  Trade,  ag?  Minn.  506,  23  LJiJk. 
(N.S.)  1260,  121  N.  W.  395;  Fowle  y.  Park, 
131  U.  S.  88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep. 
658;  Cooke,  Combinations,  2d  ed.  §  125; 
Eddy,  Combinations,  §  195;  Ray,  Contrac- 
tual Limitations,  p.  223. 

An  agreement  between  a  number  of  per- 
sons to  act  concertedly  in  fixing  prices  at 
which  they  will  sell  a  particular  product 
in  a  particular  city  is  not  illegal  as  being 
in  restraint  of  trade,  unless  it  appears  that 
they  have  a  monopoly  of  that  product. 


commerce,  and  the  rules  concerning  the 
freedom  of  trade  must  be  held  to  apply  to 
it.  Nor  does  the  fact  that  the  margin  of 
freedom  is  reduced  by  the  control  of  pro- 
duction make  the  protection  of  what  re- 
mains in  such  a  case  a  negligible  matter. 
And  where  commodities  have  passed  into 
the  channels  of  trade  and  are  owned  by 
dealers,  the  validity  of  agreements  to  pre- 
vent competition  and  to  maintain  prices 
is  not  to  be*  determined  by  the  circum- 
stance whether  they  were  produced  by 
several  manufacturers  or  by  one,  or  whether 
they  were  previously  owned  by  one  or  by 
many.  The  complainant  having  sold  its 
product  at  prices  satisfactory  to  itself,  the 
public  is  entitled  to  whatever  advantage 
may  be  derived  from  competition  in  the  sub- 
sequent traffic." 

Mr.  Justice  Holmes  dissented  upon  the 
ground  that  the  interests  of  the  public,  at 
least,  where  the  necessities  of  life  are  not 
involved,  are  not  unduly  prejudiced  by 
agreements  seeking  to  maintain  a  fixed  re- 
tail price,  saying:  "The  only  question  is 
whether  the  law  forbids  a  purchaser  to 
contract  with  his  vendor  that  he  will  not 
sell  below  a  certain  price.  This  is  the  im- 
portant question  in  this  case.  I  suppose 
that  in  the  case  of  a  single  object,  such  as 
a  painting  or  a  statute,  the  ri^ht  of  the 
artist  to  make  such  a  stipulation  hardly 
would  be  denied.  In  other  words,  I  suppose 
that  the  reason  why  the  contract  is  held 
bad  is  that  it  is  part  of  a  scheme  embracing 
other  similar  contracts,  each  of  which  ap- 
plies to  a  number  of  similar  things,  with 
the  object  of  fixing  a  general  market  price. 
This  reason  seems  to  me  inadequate,  in  the 
case  before  the  court.  In  the  first  place,  by 
a  slight  change  in  the  form  of  the  contract 
the  plaintiff  can  accomplish  the  result  in 
a  way  that  would  be  beyond  successful  at- 
tack; if  it  should  make  the  retail  dealers 
also  agents  in  law  as  well  as  in  name,  and 
retain  the  title  until  the  goods  left  their 
hands,  I  cannot  conceive  that  even  the  pres- 
ent enthusiasm  for  regulating  the  prices  to 
51  LJIj1.(N.S.) 


be  charged  by  other  people  would  deny  that 
the  owner  was  acting  within  his  rights.  It 
seems  to  me  that  this  consideration  by  it- 
self ought  to  give  us  pause. 

"But  I  go  farther.  There  is  no  statute 
covering  the  case;  there  is  no  body  of  pre- 
cedent that,  by  ineluctable  logic,  requires 
the  conclusion  to  which  the  court  has  come. 
The  conclusion  is  reached  by  extending  a 
certain  conception  of  public  policy  to  a  new 
sphere.  On  such  matters  we  are  in  perilous 
country.  I  think  that  at  least  it  is  safe  to 
say  that  the  most  enlightened  judicial  policy 
is  to  let  people  manage  their  own  business 
in  their  own  way,  unless  the  ground  for 
interference  is  very  clear.  What,  then,  is 
the  ground  upon  which  we  interfere  in  the 
present  caseT  Of  course,  it  is  not  the  in- 
terest of  the  producer.  No  one,  I  judge, 
cares  for  that.  It  hardly  can  be  the  interest 
of  subordinate  vendors,  aa  there  seems  to  be 
no  particular  reason  for  preferring  them  to 
the  originator  and  first  vendor  of  the  prod- 
uct. ,  Perhaps  it  may  be  assumed  to  be 
the  interest  of  the  consumers  and  the  public. 
On  that  point  I  confess  that  I  am  in  a 
minority  as  to  larger  issues  than  are  con- 
cerned here.  I  think  that  we  greatly  ex- 
aggerate the  value  and  importance  to  the 
public  of  competition  in  the  production  or 
distribution  of  an  article  (here  it  is  only 
distribution)  as  fixing  a  fair  price.  What 
really  fixes  that  is  the  competition  of  con- 
flicting desires.  We,  none  of  us,  can  have 
as  much  as  we  want  of  all  the  things  that 
we  want.  Therefore,  we  have  to  choose. 
As  soon  as  the  price  of  something  that  we 
want  goes  above  the  point  at  which  we  are 
willing  to  give  up  other  things  to  have 
that,  we  cease  to, buy  it,  and  buy  something 
else.  Of  course,  I  am  speaking  of  things 
that  we  can  get  along  without.  There  may 
be  necessaries  that  sooner  or  later  must  be 
dealt  with  like  short  rations  in  a  shipwreck, 
but  they  are  not  Dr.  Miles's  medicines. 
With  r^ard  to  things  like  the  latter,  it 
seems  to  me  that  the  point  of  most  prof- 
itable   returns    marks    the    equilibrium    of 


FISHER  FLOURING  MILLS  CO.  v.  SWANSON. 


526 


Ray,  Contractual  Limitations,  p,  223; 
Cooke,  Combinations,  pp.  267,  268;  Herri- 
man  y.  Menzies,  115  Cal.  16,  35  L.R.A.  338, 
56  Am.  St.  Rep.  81, 44  Pac.  660, 46  Pac.  730; 
Walsh  V.  Dwight,  40  App.  Div.  513,  58  N.  Y. 
Supp.  91;  Marsh  ▼.  Russell,  66  N.  Y.  288; 
United  SUtes  v.  kelson,  52  Fed.  646;  Ex- 
port Lumber  Co.  v.  South  Brooklyn  Sawmill 
Co.  64  App.  Div.  618,  67  N.  Y.  Supp.  626; 
Phillips  V.  lola  Portland  Cement  Co.  61  C. 
C.  A,  19,  125  Fed.  693;  Over  v.  Byram  Foun- 
dry Co.  37  Ind.  App.  452,  117  Am.  St.  Rep. 
327,  77  N.  E.  302;  State  v.  Duluth  Bd.  of 
Trade,  107  Minn.  606,  23  L.R.A.(N.S.)  1260, 
121  N.  W.  395;  Meredith  v.  New  Jersey  Zinc. 
ft  I.  Co.  66  N.  J.  Eq.  211,  37  Atl.  539;  Oak- 
dale  Mfg.  Co.  V.  Garst,  18  R.  I.  484,  23 
L.R.A.  639,  49  Am.  St.  Rep.  784,  28  Atl. 
973;  State  v.  Eastern  Coal  Co.  29  R.  I.  254, 
132  Am.  St.  Rep.  817,  70  Atl.  1,  17  Ann. 
Caa.  96. 


Messrs.  Jolin  E.  Hoinphries,  Charles 
E.  Remsberg,  and  William  A.  Johnson, 

for  respondent: 

The  owner  of  a  trademark  has  no  right 
to  control  the  product  or  to  iix  the  prices. 

Dr.  Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  220  U.  S.  373-377,  65  L.  cd.  502- 
604,  31  Sup.  Ct.  Rep.  376;  Bobbs-Merrill 
Co.  V.  Straus,  '210  U.  S.  339,  52  L.  ed.  1086, 
28  Sup.  Ct.  Rep.  722;  John  D.  Park  &  Sons 
Co.  V.  Hartman,  12  L.R.A.(N.S.)  135,  82 
C.  C.  A.  158,  153  Fed.  26. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

In  this  action,  the  plaintiff  seeks  to  en- 
join the  defendant  from  selling  flour  manu- 
factured by  the  plaintiff  at  less  than  the 
retail  price  flxed  by  the  plaintiff  in  a  con- 
tract of  sale  made  with  the  defendant,  and 
to  recover  damages  in  the  sum  of  $1,000. 


social  desires,  and  determines  the  fair  price 
in  the  only  sense  in  which  I  can  find  meaning 
in  those  words.  The  Dr.  Miles  Medical 
Company  knows  better  than  we  do  what 
will  enable  it  to  do  the  best  business.  We 
must  assume  its  retail  price  to  be  reason- 
able, for  it  is  so  alleged  and  the  case  is 
here  on  demurrer;. so  I  see  nothing  to  war- 
rant my  assuming  that  the  public  will  not  be 
served  best  by  the  company  being  allowed 
to  carry  out  its  plan.  I  cannot  believe  that, 
in  the  long  run,  the  public  will  profit  by 
this  court  permitting  knaves  to  cut  reason- 
able prices  for  some  ulterior  purpose  of 
their  own,  and  thus  to  impair,  if  not  to 
destroy,  the  production  and  sale  of  articles 
which  it  is  assumed  to  be  desirable  that  the 
public  should  be  able  to  get.'' 

The  decision  of  the  Supreme  Court  in  the 
foregoing  case  is  followed  without  discus- 
sion in  Kellogg  Toasted  Corn  Flake  Co.  v. 
Buck,  208  Fed.  383. 

In  W.  H.  Hill  Co.  v.  Gray,  163  Mich.  12. 
30  L.R.A.(N.S.)  327,  127  N.  W.  803,  the 
court,  adopting  the  reasoning  in  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. 
(N.8.)  135,  82  C.  C.  A.  168,  153  Fed.  24, 
held  that  a  system  of  contracts  by  which  a 
manufacturer  of  medicine  under  a  secret 
formula  undertakes  to  control  the  retail 
price  by  fixing  the  price  at  which  it  shall 
be  sold,  and  the  dealers  who  may  secure  it, 
is  void  as  in  restraint  of  trade. 

That  the  fact  that  a  contract  is  part  of 
a  system  of  similar  or  interlocking  contracts 
may  show  a  restraint  imposed  by  it  to  be 
an  unreasonable  one,  see  discussion  in  note 
to  Grogan  v.  Chaffee,  27  L.R.A.(N.S.)   395. 

In  D.  Ghirardelli  Co.  v.  Hunsicker,  164 
Cal.  355,  128  Pac.  1041,  an  action  to  enjoin 
defendants  from  selling  or  offering  for  sale 
chocolate  manufactured  by  plaintiffs  except 
at  prices  fixed  by  the  manufacturer,  it  was 
held  that  the  fact  that  the  product  was 
manufactured,  prepared,  and  packed  in  ac- 
cordance with  secret  processes  and  formuls 
was  in  no  way  material.  So  far  as  the 
validity  of  the  contract  was  concerned,  the 
5 J  L.R.A,(N.S.) 


court  declared  its  adherence  to  its  views  ex- 
pressed in  Grogan  v.  Chaffee,  supra,  dis- 
tinguishing John  D.  Park  &  Sons  Co.  v. 
Hartman,  supra,  and  the  decision  of  the 
United  States  Supreme  Court  in  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons  Co. 
220  U.  S.  373,  55  L.  ed.  502,  31  Sup.  a. 
Rep.  376,  on  the  ground  that  the  contracts 
held  invalid  in  those  cases  involved  the 
whole  supply  of  the  product  in  question, 
which  was  not  the  situation  in  the  case 
then  before  them.  It  was  accordingly  held 
that  the  stipulation  in  question  was  valid, 
both  at  common  law  as  being  no  more  than 
necessary  to  afford  a  fair  protection  to  the 
business  of  the  complainant,  and  not  so 
large  as  to  interfere  with  the  interests  of 
the  public,  and  under  the  Cartwright  act 
(Stat.  1907,  p..  984),  as  amended  in  1909 
(Stat.  1909,  p.  593),  — especially  in  view 
of  the  proviso  in  the  amendatory  act  of 
1009  that  ''no  agreement,  combination,  or 
association  shall  be  deemed  to  be  unlawful, 
or  within  the  provisions  of  that  act,  the 
object  and  business  of  which  are  to  conduct 
its  operations  at  a  reasonable  profit." 

In  Waltham  Watch  Co.  v.  Keene,  202  Fed. 
225  (affirmed  without  opinion  in  209  Fed. 
1007),  the  court,  in  discussing  the  ques- 
tion whether  the  violation  of  a  so-called 
license  agreement  or  restriction  fixing  the 
price  at  which  plaintiff's  product  might  be 
resold  by  dealers  constituted  infringement 
of  the  patent,  said  that  the  alleged  right 
under  the  contract  to  retake  the  property 
on  paying  to  the  purchaser  the  price  paid 
by  him  in  case  it  is  less  than  that  fixea  by 
the  patentee  or  his  assignee  does  not  operate 
to  make  the  sale  in  the  first  instance  a  con- 
ditional one  which  the  law  will  recognize. 

That  a  contract  by  which  a  manufacturer 
constitutes  another  an  exclusive  sales  agent 
and  fixes  the  list  price  of  the  product  does 
not  violate  the  prohibition  of  the  Sherman 
act  against  combinations  in  restraint  of 
commerce,  see  Virtue  v.  Creamery  Package 
Mfg.  Co.  227  U.  S.  8,  67  L.  ed.  393,  33  Sup. 
Ct.  Rep.  202.  £,  S,  0. 
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The  complaint  alleges,  in  substance:  That 
the  plain tiil'  is  a  Washington  corporation 
with  its  principal  place  of  business  at  Se- 
attle, where  it  has  erected  a  large  manu- 
facturing plant  and  installed  special  ma- 
chinery for  manufacturing  a  special  brand 
of  flour  known  as  "Fisher's  Blend  of  Patent 
Flour."  That  the  cost  of  manufacturing 
this  flour  is  greater  than  thUt  of  ordinary 
flour.  That  the  plaintiff  haa  widely,  and  at 
great  expense,  advertised  this  flour  as  a 
blended  flour,  pure,  wholesome,  and  of  un- 
usual excellence,  and  has  used  certain  copy- 
righted designs  and  the  above  tradename  to 
acquaint  the  public  with  the  flour,  so  that 
it  has  become  widely  known  as  of  unusual 
excellence  and  as  of  higher  price  than  the 
ordinary  patent  flour,  and  large  quantities 
of  it  are  sold  in  Seattle  and  King  county. 
Tliat  it  is  necessary  to  operate  the  mil)  to 
its  full  capacity  in  order  to  continue  the 
business  at  a  profit.  That  the  flour  is  sold 
in  all  of  its  markets  in  constant  and  keen 
competition  wit'  many  other  brands  of  pat- 
ent flour  of  all  qualities,  and  the  quantity 
of  plain tifl^'s  flour  so  sold  is  only  a  very 
small  part  of  the  pure  blended  flour  and  of 
the  quantity  of  ordinary  patent  flour  sold 
in  each  of  such  markets.  That  it  is  neces- 
sary to  sell  the  flour  through  all  retail 
dealers  in  each  community  rather  than 
♦lirough  one  or  two,  as  may  be  profitably 
done,  with  ordinary  patent  flours,  so  that 
the  good  will  of  the  retail  dealers  is  neces- 
sary to  the  success  of  the  company.  That 
in  order  to  keep  this  good  will  it  is  neces- 
sary to  maintain  a  minimum  retail  price 
offering  a  reasonable  profit  to  the  retailer. 
That,  if  the  uniform  minimum  price  is  not 
maintained,  the  reputation  of  the  flour  will 
be  injured,  the  good  will  of  the  dealers  lost, 
and  the  plaintiff  will  be  prevented  from  op- 
erating its  mill  at  a  profit.  That  the  de- 
fendant conducts  a  retail  grocery  store  in 
Seattle,  and  on  or  about  October  3,  1911, 
entered  into  an  oral  contract  with  the  plain- 
tiff, agreeing  to  purchase  from  the  plaintiff 
a  carload  of  this  flour  at  the  uniform  whole- 
sale price,  and  further  agreeing  not  to  sell 
the  flour  at  less  than  a  certain  minimum  re- 
tail price.  That  these  prices  were  the  same 
as  the  wholesale  and  retail  prices  main- 
tained by  the  plaintiff  and  its  other  cus- 
tomers, and  permit  no  more  than  a  reason- 
able profit.  That,  according  to  the  contract, 
the  plaintiff  delivered  an  instalment  of  the 
flour  on  this  purchase,  the  defendant  accept- 
ing therewith  a  written  invoice  containing 
the  following  stipulation:  "Retail  prices. 
Our  flour  is  sold  on  condition,  which  is 
made  a  part  of  the  consideration  of  the  sale 
of  said  goods,  that  the  purchaser,  if  he 
retails  the  same,  will  maintain  our  fixed 
minimum  retail  selling  prices,  and  if  he 
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wholesales  them,  they  are  sold  subject  to  the 
same  conditions.  Nothing  in  the  above  con- 
ditions shall  prevent  the  purchaser  from 
fixing  the  selling  price  in  excess  of  the 
above  lists  when  cost  of  transportation  or 
other  local  conditions  necessitate  the  same.'' 
That,  since  the  delivery  -of  the  flour  to  the 
defendant,  he  has  violated  the  agreement 
by  selling  the  flour  at  less  than  the  agreed 
price,  and  has  widely  advertised  such  sales, 
which  price  is  less  than  the  general  retail 
price  of  all  the  other  patent  flours  bo  sold 
in  Seattle  and  the  state  of  Washington. 
That  his  purpose  in  so  doing  is  to  attract 
customers  to  his  store,  and  that  he  has 
threatened  to  continue  this  practice.  That 
tlie  defendant's  action  in  this  respect  is 
causing  damage  to  the  plaintiff  by  injuring 
the  reputation  of  the  flour  with  the  public 
and  destroying  its  sale  to  retailers .  in  Se- 
attle and  throughout  the  state.  That,  by 
reason  of  defendant's  action,  other  retailers 
are  threatening  to  follow  his  example,  which 
will  curtail  the  sales  of  the  flour  and  cause 
irreparable  damage  to  the  plaintiff.  That 
it  has  already  decreased  the  sales  of  the 
flour,  by  rendering  it  unpopular  with  the 
retailers,  to  the  plaintiffs  damage  in  the 
sum  of  $1,000.  That  the  plaintiff  has  no 
adequate  remedy  at  law.  The  defendant  de- 
murred to  the  complaint  upon  the  ground 
that  it  does  not  state  a  cause  of  action,  and 
that  the  court  has  no  jurisdiction  of  the 
subject-matter.  The  demurrer  was  sus- 
tained, and  the  plaintiff  electing  to  stand 
upon  its  complaint,  the  action  was  dis- 
missed.    The  plaintiff  appeals. 

A  single  question  is  presented:  Has  a 
manufacturer  who  has  given  a  reputation 
to  particular  goods  which  he  creates,  the 
right  to  tix  in  his  contract  of  sale  to  re- 
tailers a  reasonable  minimum  price  at  which 
those  goods  shall  be  sold  to  consumers? 

It  may  be  premised  as  a  postulate  that  a 
manufacturer  who  has  imparted  a  reputa- 
tion to  his  goods  may  lawfully  employ  any 
means  to  secure  the  legitimate  benefits  of 
that  reputation  not  inhibited  by  statutory 
enactment  or  inimical  to  a  sound  public 
policy. 

It  is  not  claimed,  on  the  one  hand,  that 
the  contract  in  question  is  inhibited  by  any 
statute  of  this  state.  No  question  of  inter- 
state commerce  is  involved.  We  are  there- 
fore not  here  concerned  with  the  Sherman 
anti-trust  act  (act  July  2,  1890,  chap.  647, 
26  Stat,  at  L.  209,  U.  S.  Comp.  Stat.  1901, 
p.  3200).  Nor  is  it  cl  imed,  on  the  other 
hand,  that  the  fact  that  the  article  sold  was 
under  a  tradename  or  in  a  trade  dress,  or 
the  fact  that  it  was  manufactured  by  a  pat- 
ented process,  affords  the  contract  any  im- 
munity from  invalidity  which  it  would  not 
otherwise  possess.     These  things  must  be  re- 
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garded  as  immaterial  to  this  discussion. 
No  question  of  public  service  corporations 
is  involved.  VVliat  we  shall  say  has  no  ap- 
plication to  contracts  of  corporations 
charged  with  public  functions  or  duties  as 
such. 

The  question  is  thus  reduced  to  the  in- 
quiry whether  at  common  law  the  contract 
here  involved  is  violative  of  any  canon  of 
public  policy.  In  considering  this  question, 
much  confusion  may  be  avoided  by  marking 
the  distinction  not  always  observed  in  the 
adjudicated  cases  between  those  contracts 
which,  since  the  earliest  history  of  the  law 
on  the  subject,  have  been  designated  as  "con- 
tracts in  restraint  of  trade,"  and  those  more 
correctly  designated  as  "contracts  in  re- 
straint of  competition."  The  term  "con- 
tracts in  restraint  of  trade"  has  so  long 
been  applied  to  undertakings  not  to  pursue 
a  particular  profession,  trade,  or  business, 
and  has  so  thoroughly  acquired  that  conven- 
tional significance,  as  to  render  its  use  in 
any  other  connection  confusing.  The  rules 
relating  to  such  contracts  are  of  long  stand- 
ing and  thoroughly  established.  Such  con- 
tracts are  valid  only  when  restricted  as  to 
time  and  to  place,  and  when  reasonably 
necessary  to  the  protection  of  the  party  in 
whose  interest  they  are  made.  Conversely, 
stated,  such  contracts,  when  without  limit 
as  to  time  or  place,  are  invalid.  Long  v. 
Towl,  42  Mo.  540,  97  Am.  Dec.  355.  The 
broader  doctrine  inhibiting,  as  contrary  to 
public  policy,  all  contracts  which,  by  any 
other  means,  tend  unreasonably  to  restrict 
competition,  is  of  much  more  recent  devel- 
opment, and  is  much  less  thoroughly  settled. 
This  doctrine  has  to  do  with  the  rules  of 
public  policy  relating  to  control  of  mar- 
kets. See  note  to  Harding  v.  American 
Glucose  Co.  64  L.R.A.  738,  74  Am.  St.  Rep. 
238,  239;  Noyes,  Intercorporate  Relations, 
§  336;  2  Eddy  Combinations,  §§  719,  722; 
Cooke,  Combinations,  Monopolies,  &  Labor 
Unions,  2d  ed.  §  160. 

This  broader  doctrine  is  primarily  direct- 
ed against  monopoly  in  any  form,  and  seeks 
to  protect  the  public  interest  by  holding 
invalid  all  contracts  by  which  monopoly 
of  a  given  market  may  be  either  created  or 
sustained,  or,  as  such,  made  profitable  to  its 
beneficiaries,  where  the  right  to  make  them 
is  not  incidental  to  a 'legal  monopoly  such 
as  is  accorded  by  the  patent  laws.  With 
these  last  we  are  not  here  concerned.  It  is 
manifest  that  in  case  of  such  contracts  the 
public  interest  is  not  conserved  by  mere 
limitations  either  as  to  time  or  space.  The 
public  interest  can  only  be  secured  by  a  pro- 
hibition of  all  contracts  having  a  tendency 
to  create  or  foster  monopoly  by  a  control 
of  any  given  market.  Noyes,  Intercorporate 
Relations  2d  ed.  §  357.  Since  limitations 
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of  time  and  space  do  not  serve  as  the  test 
of  the  validity  of  contracts  in  restraint  of 
competition,  the  test  must  be  sought  in  the 
reason  which  underlies  the  rule  of  public 
policy.  It  must  be  found  in  the  tendency 
of  the  given  contract  to  control  the  given 
market.  If  the  contract  has  that  tendency, 
it  is  against  public  policy.  If  it  does  not 
have  that  tendency,  it  is  not.  In  applying 
this  test,  the  public  interest  is  always  the 
first  and  controlling  consideration.  A  con- 
tract or  combination  creating  a  general — 
that  is  to  say,  complete —  restraint  or  re- 
striction, however  slight,  within  a  given 
market,  is  essentially  invalid  because  it 
must  either  result  from,  or  tend  to  produce, 
a  monopoly.  Its  inevitable  tendency  is  to 
destroy  competition.  Under  an  economic 
system  founded  upon  competition,  every 
general  restriction — ^that  is,  every  restric- 
tion covering  all  or  a  controlling  fraction 
of  a  given  commodity — is  essentially  unrea- 
sonable. It  is  not  fairly  necessary  to  the 
protection  of  the  manufacturer.  Having  a 
monopoly,  he  needs  no  protection.  It  is  not 
in  any  sense  beneficial  to  the  public,  be- 
cause it  does  not  tend  to  create  an  incentive 
to  increased  excellence  of  product  in  order 
to  maintain  the  better  price,  but,  because 
of  the  monopoly,  has  a  contrary  effect. 

And  again,  when  the  contract  fixing  the 
price  is  not  ancillary  to  some  main  lawful 
contract,  the  sole  object  of  the  contract  is 
to  restrain  competition  and  enhance  prices, 
and  its  only  tendency  is  to  control  the  mar- 
ket. It  is  therefore  invalid  because  of  this 
tendency,  without  reference  to  its  reason- 
ableness in  other  particulars.  In  such  a 
case,  there  is  no  main  lawful  purpose  to 
subserve  which  partial  restraint  is  permissi- 
ble; hence,  nothing  by  which  to  measure 
the  reasonableness  of  the  restraint.  Its 
only  measurable  tendency  would  be  to  create 
a  monopoly.  Such  a  contract  is  therefore 
invalid.  United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  85 
Fed.  271;  State  v.  Duluth  Bd.  of  Trade,  107 
Minn.  506,  23  L.R.A.(N.S.)  1260,  121  N.  W. 
395. 

But  it  does  not  follow  that  every  contract 
restraining  competition  as  to  an  insig- 
nificant part  of  the  total  of  a  given  com- 
modity in  a  given  market  in  any  degree  is 
obnoxious  to  public  policy.  At  common  law, 
contracts  containing  limited  restrictions  on 
competition  as  incidental  to  some  main  con- 
tract, and  not  entered  into  for  the  sole  pur- 
pose of  suppressing  competition  or  control- 
ling the  market,  arc  not  always  and  neces- 
sarily invalid.  2  Eddy,  Combinations, 
§  723.  "A  monopoly  created  by  the  Crown 
seems  to  have  been  necessarily  illegal,  and, 
subject  to  the  limitations  hereafter  con- 
sidered, the  same  Eeems  true  of  what  is 
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strictly  a  monopoly;  that  is,  a  complete 
restriction  upon  competition,  resulting  from 
the  acts  of  individuals.  But,  however  it 
may  have  been  as  to  restrictions  upon  com- 
petition created  by  the  Crown,  it  seems 
clear  enough  that  not  all  restrictions  upon 
competition  resulting  from  the  acts  of  in- 
dividuals are  illegal.  This  results  from  the 
view  that  seems  to  be  generally  accepted, 
that  the  economic  effects  of  a  restriction 
upon  competition  are  not  necessarily  evil; 
in  other  words,  that  unrestricted  competi- 
tion results  in  economic  evils,  capable  of 
prevention  or  removal  by  some  degree,  at 
least,  of  restriction  upon  such  competition. 
A  different  view  of  such  economic  effects 
has,  however,  led  to  judicial  declaration  in 
sweeping  condemnation  of  any  restriction 
upon  competition,  though,  as  may  readily 
be  inferred,  there  is  no  decision  to  that  ef- 
fect." Cooke,  Combinations,  Monopolies  & 
Labor  Unions,  §  118.  State  v.  Duluth  Bd. 
of  Trade,  107  Minn.  506,  23  L.R.A.(N.S.) 
1260,  121  N.  W.  395,  410.  See  also  Noyes, 
Intercorporate  Relations  2d  ed.  §  336;  1 
Eddy,  Combinations,  §§  307-324,  incl.; 
Herriman  v.  Menzies,  115  Cal.  16,  35  L.R.A. 
318,  56  Am.  St.  Rep.  81,  44  Pac.  660,  46 
Pac.  730;  Oakdale  Mfg.  Co.  ▼.  Garst,  18  R. 
I.  484,  23  L.R.A.  639,  49  Am.  St.  Rep.  784, 
28  Atl.  973:  State  y.  Eastern  Coal  Co.  29 
R.  I.  254,  132  Am.  St.  Rep.  817,  70  Atl.  1, 
17  Ann.  Cas.  96;  Lanyon  v.  Garden  City 
Sand  Co.  223  111.  616,  9  L.R.A.(N.S.)  446, 
79   N.   E.   313,   7   Ann.   Cas.  50. 

Partial  restrictions  have  been  held  valid 
where  the  restraint  was  in  different  particu- 
lars. For  example:  The  contract  may  limit 
^*ie  vendee's  right  of  sale  to  a  certain  terri- 
tory,— a  restriction  as  to  place.  Phillips  v. 
lola  Portland  Cement  Co.  61  C.  C.  A.  19, 
125  Fed.  593.  It  may  provide  that  the  ven- 
dee deal  exclusively  with  the  vendor,  and 
only  in  articles  of  the  vendor's  manufac- 
ture,— a  restriction  as  to  person.  Brown  v. 
Rounsavell,  78  111.  589;  Walter  A.  Wood 
Mowing  &  Reaping  Co.  y.  Greenwood  Hard- 
ware Co.  75  S.  C.  378,  9  L.R.A.(N.S.)  601, 
55  S.  E.  973,  9  Ann.  Cas.  902;  Ferris  ▼. 
American  Brewing  Co.  155  Ind.  539,  52 
L.R.A.  305,  58  N.  E.  701;  Butterick  Pub. 
Co.  V.  Fisher,  203  Mass.  122,  133  Am.  St. 
\ep.  283,  89  N.  E.  189.  Again,  the  restric- 
tion may  be  as  to  the  price  which  the  re- 
tailer must  charge  for  goods  purchased 
from  the  manufacturer, — the  case  here  in- 
volved. Elliman,  Sons,  &  Co.  v.  Carrington 
&  Son,  [1901]  2  Ch.  275,  70  L.  J.  Ch. 
N.  S.  677,  49  Week.  Rep.  532,  84  L. 
T.  N.  S.  858;  Walsh  v.  Dwight,  40  App. 
Diy.  513,  58  'N.  Y.  Supp.  91;  Grogan  y. 
Caaffee,  156  Cal.  611,  27  L.RA,(N.S.)  396, 
106  Pac.  745;  Com.  v.  Grinstead,  111  Ky. 
2'^3,  56  L.R.A.  709,  63  8.  W.  427, 
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,  The  foregoing  authorities  make  it  clear 
that  the  courts  now  generally  recognize  as 
the  basis  of  the  rule  of  public  policy  against 
restraints  on  competition  the  tendency  to 
create  a  monopoly.  It  is  manifest  that  a 
restriction  of  competition  between  the  own- 
ers of  an  insignificant  part  of  the  entire 
supply  of  a  given  commodity  in  a  given 
community  could  not  create  a  monopoly 
nor  injuriously  affect  the  public.  It  is 
equally  clear  that  the  restriction  need  not 
be  a  complete  restriction  covering  the  en- 
tire supply  of  a  given  commodity  in  order 
to  injuriously  affect  the  public;  but,  unless 
it  be  held  that  every  restriction  is  per  te 
illegal,  where  are  we  to  draw  the  line?  Ob 
viously,  the  answer  must  be  found  in  the 
facts  of  each  particular  case.  If,  consider- 
ing all  of  the  circumstances,  including  the 
character  of  the  business,  the  necessities  of 
the  parties,  the  existence  of  other  contracts, 
if  any,  of  the  same  character,  the  restric- 
tion results  or  tends  to  result  in  a  substan- 
tial control  of  the  supply  or  price  of  a  given 
commodity  within  a  given  area  by  a  single 
dealer  or  a  few  dealers,  or  by  what  amounts 
to  a  combination  of  all  of  the  dealers,  the 
contract  is  invalid.  Substantial  control  of 
a  market  by  one  or  a  few  is,  of  course,  as 
injurious  to  the  public  as  an  absolute  con- 
trol. Wherever,  therefore,  there  exists  a 
monopoly  or  combination,  or  the  contract 
creates  or  tends  to  create  a  monopoly  or 
such  approximation  to  monopoly  as  to  prac- 
tically bar  others  from  entering  the  field 
by  the  chance  of  failure,  a  contract  fixing 
retail  prices  is  void  as  essentially  injurious 
to  the  public.  "It  is  not  essential,  however, 
to  the  control  of  the  market,  within  the 
rule,  that  it  should  be  complete.  Practical 
control  is  sufficient;  and  this  does  not  im- 
ply an  absolute  elimination  of  competition. 
On  the  other  hand,  a  mere  restricticm  of 
competition  does  not  give  control  of  the 
market  and  is  not  unlawful.  The  commer- 
cial maxim  'competition  is  the  life  of 
trade,'  while  not  adopted  as  a  maxim  of 
jurisprudence,  finds  a  place  in  many  deci- 
sions, and  the  language  of  the  courts  is 
often  broad  enough  to  include,  as  opposed 
to  public  policy,  every  combination  in  re- 
straint of  competition,  regardless  of  degree. 
But  the  weight  of  authority — as  well  as 
sound  principle — supports  the  view  that 
every  combination  restricting  competition  is 
not  invalid, — that  restriction,  to  be  unlaw- 
ful, while  not  necessarily  amoimting  to 
total  suppression,  must  give  substantially 
the  control  of  the  market.  Just  where  the 
line  is  to  be  drawn  between  a  lawful  and 
unlawful  restriction  of  competition — just 
what  restriction  is  practical  suppression — 
must  depend  largely  upon  the  facts  and 
circumstances  of  each  case.    As  said  in  Hoff- 
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man  ▼.  Brooks^  11  Ohio  L.  J.  259,  a  case  not 
officially  reported:  'Thoae  engaged  in  any 
trade  or  business  may,  to  suth  limited  ^- 
tent  as  may  be  fairly  necessary  to  protect 
their  interests,  enter  into  agreements  which 
will  result  in  diminishing  competition  and 
increasing  prices.  Just  the  extent  to  which 
this  may  be  done  the  courts  have  been  care- 
ful not  to  define,  just  as  they  have  refused 
to  set  monuments  along  the  line  between 
fairness  and  fraud.'  *'  Noyes,  Intercorporate 
Relations,  §  356.  Cooke,  Combinations, 
Monopolies,  &  Labor  Unions,  §  120.  As  ex- 
emplifying that  the  facts  in  each  case  must 
determine  the  effect  of  the  contract,  and 
that  practical  control  of  the  market  or  any 
approximation  to  monopoly  marks  the  line 
between  valid  and  invalid  restrictions,  see 
the  following  decisions:  Herriman  v.  Men- 
zies,  115  Cal.  16,  35  L.R.A.  318,  56  Am.  St. 
Rep.  81,  44  Pac.  660,  46  Pac.  730;  Walsh 
V.  Dwight,  40  App.  Div.  513,  68  N.  Y.  Supp. 
91;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484, 
23  LJLA.  639,  49  Am.  St.  Rep.  784,  28  Atl. 
973;  Phillips  ▼.  lola  Portland  Cement  Co. 
61  C.  C.  A.  19,  125  Fed.  593;  Marsh  v.  Rus- 
sell, 66  N.  Y.  288;  Export  Lumber  Co.  v. 
South  Brooklyn  Sawmill  Co.  54  App.  Div. 
618,  67  N.  Y.  Supp.  626;  United  SUtes  v. 
Nelson  (D.  C.)  62  Fed.  646;  State  v.  Du- 
luth  Bd.  of  Trade,  107  Minn.  506,  23  L.R.A. 
(N.S.)  1260,  121  N.  W.  395;  Meredith  v. 
New  Jersey  Zink  &  I.  Co.  65  N.  J.  £q.  211, 
37  Atl.  539. 

The  fact  that  the  circumstances  of  each 
particular  case  and  the  situation  of  the  par- 
ties, in  addition  to  the  effect  on  the  public 
welfare,  must  be  considered,  and  that,  of  all 
circumstances,  the  dominant  consideration 
is  the  welfare  of  the  public,  makes  it  diffi- 
cult to  state  by  definition,  except  in  the 
broadest  way,  any  rule  for  determining  the 
validity  of  any  such  contract  as  that  here 
involved.  Perhaps  the  following  is  as  near 
a  complete  definition  as  we  can  formulate 
from  the  adjudicated  cases:  Contracts  fix- 
ing prices  as  incidental  to  some  main  con- 
tract, and  involving  less  than  a  controlling 
part  of  a  given  commodity  in  a  given  mar- 
ket, not  proceeding  from,  nor  tending  to 
create,  or  to  maintain,  a  monopoly,  will  be 
sustained  when  the  restriction  is,  under  the 
circumstances  of  the  particular  case,  rea- 
sonable in  reference  to  the  interests  of  the 
parties,  and  reasonable  in  reference  to  the 
interests  of  the  public;  that  is  to  say,  when 
the  price  fixed  is  fairly  necessary  to  the 
protection  of  the  covenantee,  and  fair  to  the 
public  in  that  it  furnishes  only  a  reasonable 
profit  to  the  contracting  parties.  Lacking 
these  elements,  such  contracts  are  invalid 
as  contrary  to  public  policy.  As  said  by 
Lord  Macnaghten  in  Nor  den  felt  v.  Maxim- 
Nordenfelt  Guns  &  Ammuniticm  Co.  [1894] 
61  L.R.A.(N.S.)  34 


A.  C.  565:  "The  true  view  at  the  present 
time,  I  think,  is  this:  The  public  have  an 
interest  in  every  person's  carrying  on  his 
trade  freely;  so  has  the  individual.  All 
interference  with  individual  liberty  of  ac- 
tion in  trading,  and  all  restraints  of  trade 
of  themselves,  if  there  is  nothing  more,  are 
contrary  to  public  policy,  and  therefore 
void.  That  is  the  general  rule.  But  there 
are  exceptions:  Restraint  of  trade  and  in- 
terference with  individual  liberty  of  acticm 
may  be  justified  by  the  special  circum- 
stances of  a  particular  case.  It  is  a  suffi- 
cient justification,  and  indeed  it  is  the  only 
justification,  if  the  restriction  is  reason- 
able;— reasonable,  that  is,  in  reference  to 
the  interests  of  the  parties  concerned  and 
reasonable  in  reference  to  the  interests  of 
the  public,  so  framed  and  so  guarded  as  to 
afford  adequate  protection  to  the  party  in 
whose  favor  it  is  imposed,  while  at  the  same 
time  it  is  in  no  way  injurious  to  the  pub- 
lic." And  again,  as  said  by  Mr.  Justice 
Hughes  in  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  373,  406,  55  L. 
ed.  502,  518,  31  Sup.  Ct.  Rep.  376,  384:  "To 
sustain  the  restr  tint,  it  must  be  found  to  be 
reasonable  both  with  respect  to  the  public 
and  to  the  parties,  and  that  it  is  limited 
to  what  is  fairly  necessary,  in  the  circum- 
stances of  the  particular  case,  for  the  pro- 
tection of  the  covenantee.  Otherwise  re- 
straints of  trade  are  void  as  against  public 
policy." 

.  Measured  by  our  definition,  which,  as  it 
seems  to  us,  is  as  stringent  as  any  fair  con- 
struction of  the  authorities  will  sustain, 
the  facts  and  circumstances  as  alleged  in 
the  complaint  disclose  no  sinister  purpose 
in  the  contract  pleaded,  nor  any  tendency 
inimical  to  the  public  interest.  It  may  be 
objected  that,  since  protection  against  gen- 
eral restriction  is  the  basis  of  the  rule  of 
public  policy,  then  if  a  general  restriction 
is  brought  about  by  all,  or  nearly  all,  of 
the  dealers  in  a  given  commodity  in  a  given 
area  making  contracts  of  the  same  charac- 
ter with  all  retailers,  the  public  interest  is 
injuriously  affected  just  as  if  there  were  an 
actual  combination  or  contract  creating  or 
approximating  a  monopoly.  The  possibility 
of  such  a  result  as  a  mere  coincidence,  how- 
ever, is  too  remote  to  furnish  a  reason  for 
declaring  the  contracts  of  a  single  manufac- 
turer who  has  no  monopoly  or  approxima- 
tion thereto  void.  If  a  controlling  number 
of  manufacturers  or  wholesale  dealers  in  a 
fi^iven  commodity  should  make  identical  con- 
tracts with  the  retailers  of  that  locality,  it 
would  doubtless  be  the  result  of  an  agree- 
ment, secret  or  otherwise,  between  them, 
and  all  such  contracts  would  be  invalid  as  in 
aid  of  a  combination  in  restraint  of  compe- 
tition.    The  coincidence  would  be  almost 
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conclufliye  evidence  of  the  illegal  combina- 
tion, and  sufficient  basis  for  declaring  all 
of  the  contracts  void.  No  such  condition, 
however,  is  presented  by  the  record  before 
us. 

Such  a  contract  as  that  here  in  question 
is  of  interest  to  the  public  only  where  the 
whole  of  a  given  commodity,  or  a  measura- 
ble approximation  to  the  whole  of  that  com- 
modity, is  in  the  control  of  one  of  the  con- 
tracting parties,  or  of  some  combination  of 
which  he  is  a  member  or  which  dictates  his 
policy.  It  is  monopoly,  either  actual  or 
approximate,  hence  potential,  against  which 
the  public  interest  is  arrayed,  not  a  fair 
reward  to  individual  effort  and  initiative, 
which  is  as  essential  to  competition  as  a 
competitive  price.  In  the  absence  of  a  mo- 
nopoly, either  actual  or  potential,  as  above 
defined,  a  contract  fixing  retail  prices  to  the 
consumer  cannot  have  an  effect  appreciably 
inimical  to  the  public  interest  because  it 
cannot  fix  prices  at  an  unreasonably  high 
figure  without  defeating  its  own  purpose  by 
either  signally  failing  to  maintain  the  fixed 
price,  or  putting  the  individual  manufac- 
turer out  of  business.  In  either  case,  it 
fails  to  restrict  competition.  Either  the 
consumers  will  not  buy  the  product  at  the 
price  fixed  or,  if  they  do,  the  high  price 
will  stimulate  competition  in  production 
and  the  price  will  inevitably  fall.  The  giv- 
en manufacturer  will  thus  be  compelled  to 
accept  one  or  the  other  alternative.  He 
must  either  fix  the  price  to  cover  only  a 
reasonable  profit,  or  he  must  retire  from 
business,  and  this  for  the  simple  reason 
that,  in  the  absence  of  a  monopoly  either 
actual  or  potential,  of  the  entire  supply, 
the  natural  conditions  of  trade  will  defeat 
any  attempted  restriction  of  competition. 
Under  our  present  competitive  system,  the 
public  is  as  vitally  interested  in  the  main- 
tenance of  competition  in  the  excellence  of 
the  product  as  it  is  in  competition  in  prices. 
The  one  is  as  essential  to  value  received  at 
any  price  as  the  other  is  to  a  reasonable 
price  for  any  value.  Lacking  either,  the 
public  will  eventually  be  the  loser,  either 
in  quality  of  product  or  in  enhancement  of 
price,  which  comes  to  the  same  thing.  No 
sound  public  policy  will  insist  upon  the 
complete  sacrifice  of  competition  in  one  of 
these  elements  to  competition  in  the  other. 
A  monopoly,  however,  either  complete  or 
approximate,  tends  to  the  destruction  of 
both;  hence  is  on  all  scores  against  public 
in  the  hands  of  one  man  or  a  combination 
policy.  But  where  a  given  product  is  not 
of  men,  there  is  no  monopoly,  either  actual 
or  proximate,  and  the  public  has  no  inter- 
est hostile  to  a  contract  by  a  single  manu- 
facturer among  many,  intended  and  reason- 
ably calculated  to  enable  him  to  maintain 
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an  unusual  standard  of  excellence  in  that 
part  of  the  aggregate  of  the  given  product 
which  he  puts  out.  On  the  contrary,  tne 
public  interest,  so  far  as  it  is  touched  by 
the  contract,  is  in  sympathy  with  it,  be- 
cause served  by  it. 

Applying  the  principles  which  we  have 
developed  from  the  cases,  it  seems  clear 
that  this  contract  is  valid.  The  facts  al- 
leged negative  the  idea  of  any  existing  mo- 
nopoly in  the  appellant,  and  the  contract 
has  no  tendency  to  create  one.  The  retail 
selling  price  was  fixed  merely  as  ancillary 
to  the  contract  of  sale  to  the  respondent. 
The  fixing  of  the  pri''e  was  reasonably  neces- 
sary to  protect  the  appellant,  and  reason- 
able as  applied  to  the  public,  in  that  it 
provides  only  for  a  fair  profit.  Fairly  con- 
sidered, the  contract,  while  slightly  re- 
stricting competition,  is  primarily  intended 
ro  promote  competition  by  enabling  the  ap- 
pellant to  compete  with  other  high  grade 
fiours  while  maintaining  the  excellence  of 
its  product.  As  said  by  the  supreme  court 
of  California  in  a  case  closely  parallel  to 
that  before  us  (Grogan  v.  Chaffee,  156  Cal. 
611,  27  L.RJl.(N.S.)  305,  105  Pac.  745): 
"Under  these  circumstances,  we  see  no  rea- 
son why  the  contract  alleged  by  the  plain- 
tiff should  not,  as  between  the  parties  to 
it,  be  held  to  be  valid.  It  violates  no  canon 
of  public  policy.  By  its  terms  the  buyer  is 
not  precluded  from  engaging  in  any  lawful 
trade.  He  may  sell  other  olive  oil  at  any 
price  and  on  any  conditions  satisfactory  to 
him.  The  producer  was,  in  the  first  in- 
stance, under  no  obligation  to  sell  his  oil, 
and  when  he  did  sell  it  had  the  right  to  ex- 
act, as  part  of  the  consideration  for  the 
sale,  a  promise  by  the  purchaser  that  he 
would  not  sell  it  at  less  than  a  stipulated 
price.  There  is  nothing  either  unreasonable 
or  unlawful  in  the  effort  by  a  manufacturer 
to  maintain  a  standard  price  for  his  goods. 
It  is  simply  a  means  of  securing  the  legiti- 
mate benefits  of  the  reputation  which  his 
product  may  have  attained.  Contracts 
similar  to  the  one  under  discussion  have 
been  considered  in  a  number  of  cases,  and 
have  generally  been  upheld  where,  as  here, 
they  had  no  tendency  to  create  a  monopoly." 
After  citing  and  reviewing  many  authori- 
ties, the  opinion  continues:  "The  necessary 
result  of  what  we  have  said  is  that  the  c<Mn- 
plaint  must  be  held  sufficient.  It  is  alleged 
that  the  defendant  bought  oil  under  an  ex- 
press agreement  that  he  would  not  sell  it 
at  less  than  given  prices,  and  that  he  had 
sold  and  threatened  to  sell  it  at  less  than 
such  prices.  This  is  a  violation  of  plain- 
tiff's rights  under  his  contract.  Whether 
this  contract  could  be  enforced  against  per- 
sons who  might  come  into  possession  of 
plaintiff's  oil,  with  notice  of  the  restriction 
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imposed  by  him  on  its  sale,  but  without 
having  made  any  direct  agreement  to  re- 
spect such  restriction,  is  a  question  not  here 
presented.  See  Garst  v.  Hail  &  L.  Co.  179 
Mass.  688,  66  L.R.A.  631,  61  N.  E.  219." 

In  Walsh  ▼.  D wight,  40  App.  Div.  613, 
68  N.  Y.  Supp.  91,  the  New  York  supreme 
court,  touching  a  contract  closely  analogous 
to  that  here  involved,  said:  "It  is  difficult 
to  see  upon  what  ground  it  can  be  claimed 
that  such  a  contract  is  illegal.  That  the 
defendants  would  have  the  right  to  estab- 
lish agencies  for  the  sale  of  their  goods, 
or  to  employ  others  to  sell  them,  at  such 
prices  as  the  defendants  should  designate, 
cannot  be  disputed.  Nor  can  it  be  that  a 
manufacturer  of  merchandise  cannot  agree 
to  sell  to  others  upon  condition  that  the 
vendees,  in  selling  at  retail,  should  charge 
A  specified  price  for  the  goods  sold,  or 
should  sell  only  the  manufactured  product 
of  the  manufacturer.  If  a  dealer  in  articles 
of  this  kind,  for  his  own  advantage,  agrees* 
to  confine  his  business  to  a  particular  line 
of  goods,  or  agrees  with  the  manufacturers 
to  charge  a  particular  price  for  the  articles 
which  he  sells  in  his  business,  such  an 
agreement  is  not  illegal,  as  in  restraint  of 
trade,  or  as  tending  to  create  a  monopoly, 
as  there  is  nothing  in  the  agreement  to  pre- 
vent others  from  engaging  in  the  business, 
or  the  manufacturers  of  other  articles  from 
selling  their  products  to  anyone  who  is 
willing  to  buy." 

In  Com.  V.  Grinstead,  111  Ky.  203,  66 
LJt.A.  709,  63  8.  W.  427,  notwithstanding 
the  existence  of  a  statute  expressly  pro- 
hibiting any  person,  firm,  or  corporation 
doing  business  in  Kentucky  from  entering 
into  any  pool,  trust,  combine,  agreement, 
confederation,  or  understanding  with  any 
other  person,  firm,  or  corporation  for  the 
purpose  of  regulating,  controlling,  or  fixing 
prices,  the  court  upheld  the  plan  of  fixing 
minimum  retail  prices  of  certain  brands  of 
goods  of  established  reputation  by  con- 
tracts between  the  manufacturer  and  re- 
tailer, on  the  ground  that  there  was  no  con- 
certed action  among  the  manufacturers, 
since  the  price  was  fixed  by  each  manufac- 
turer on  his  own  product  only. 

The  English  courts  maintain  the  same 
doctrine.  EUiman  Sons  &  Co.  ▼.  Carring- 
ton  &  Son  [1901]  2  Ch.  276,  70  L.  J.  Ch. 
N.  S.  677,  49  Week.  Rep.  632,  84  L.  T.  N.  S. 
868;  National  Phonograph  Co.  v.  Edison- 
Bell  Consol.  Phonograph  Co.  [1908]  1  Ch. 
336,  77  L.  J.  Ch.  N.  S.  218,  98  L.  T.  N.  8. 
291,  24  Times  L.  R.  201. 

That  the  tendency  to  monopoly,  complete 
or  substantial,  is  the  real  test  in  all  cases 
involving  the  restraint  of  competition,  is 
demonstrated  by  cases  involving  labor  un- 
ions. Independent  of  statute,  the  test  of 
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legality  as  to  contracts  or  combinations  in 
restraint  of  competition  is  the  same  for 
sellers  of  merchandise  as  for  sellers  of  labor. 
This,  so  far  as  we  are  advised,  has  never 
been  judicially  challenged.  "On  principle,  it 
is  not  apparent  why  the  legality  of  combi- 
nations among  employees  as  such  should  be 
subjected  to  any  different  test  from  that 
applied  to  combinations  among  employers 
as  such,  or  among  traaesmen  as  such." 
Cooke,  Combinations,  Monopolies  &  Labor 
Unions,  §  62;  27  Gya.  904;  Herriman  v. 
Menzies,  116  Cal.  16,  36  L.RJI.  318,  66 
Am.  St  Rep.  81,  44  Pac.  660,  46  Pac.  730; 
Milwaukee  Masons*  &  Builders'  Asso.  v.  Nie- 
zerowski,  96  Wis.  129,  37  L.R.A.  127,  60 
Am.  St.  Rep.  97,  70  N.  W.  166;  Gatzow  v. 
Buening,  106  Wis.  1,  49  L.R.A.  476,  80  Am. 
St.  Rep.  1,  81  N.  W.  1003;  Froelich  v.  Musi- 
cians' Mut.  Ben.  Asso.  03  Mo.  App.  383; 
O'Brien  v.  Musical  Mut.  Protective  &  Benev. 
.Union,  64  N.  J.  Eq.  626,  64  Atl.  160;  Fol- 
som  ▼.  Lewis,  208  Mass.  336,  36  LJIJI. 
(N.S.)  787,  94  N.  E.  316;  More  v.  Bennett, 
140  111.  69,  16  L.ILA.  361,  33  Am.  St.  Rep. 
216,  29  N.  E.  891. 

It  would  seem  that  the  doctrine  which 
would  hold  the  contract  here  involved  a 
contract  or  combination  in  illegal  restraint 
of  competition,  carried  to  its  logical  extent, 
would  render  illegal  practically  every  trades 
union  or  labor  imion  in  the  cou**try.  The 
courts  should  be  slow  to  adopt  a  rule  of 
such  far-reaching  results.  Such  unions  or 
associations  for  the  purpose  of  maintaining 
wages  are  now  universally  recognized  as 
legal.    24  Cyc.  819  C. 

The  respondent  relies  solely  upon  the  fol- 
lowing decisions:  John  D.  Park  &  Sons  Co. 
V.  Hartman,  12  L.R.A.(N.S.)  136,  82  C.  C. 
A.  168,  163  Fed.  24;  Bobbs-Merrill  Co.  v. 
Straus,  210  U.  S.  339,  62  L.  ed.  1086,  28 
Sup.  Ct.  Rep.  722,  and  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  220  U.  S.  373, 
66  L.  ed.  602,  31  Sup.  Ct.  Rep.  376,  affirming 
the  decision  of  the  circuit  court  of  appeals 
in  00  C.  C.  A.  679,  164  Fed.  803.  The  deci- 
sion in  John  D.  Park  &  Sons  Co.  v.  Hart- 
man  is  not  necessarily  in  antagonism  to  the 
views  here  expressed.  That  case  involved  a 
monopoly.  It  holds  that  there  is  no  such 
analogy  between  the  statutory  monopoly 
accorded  by  the  patent  laws  and  the  mo- 
nopoly resulting  from  the  sole  possession  of 
a  trade  secret  as  to  make  it  lawful  to  pro- 
tect the  latter  by  contracts  or  notices  fixing 
the  retail  price,  as  is  permitted  in  the  case 
of  patented  articles.  The  opinion  is  devoted 
largely  to  a  demonstration  of  the  proposi- 
tion, which  we  deem  unquestionably  sound, 
that  the  owner  of  a  secret  formula  for  the 
manufacture  of  a  proprietary  medicine, 
though  he  may  protect  the  secret  by  con- 
tract affainst  its  4i8clo8ure|  cannot  protect 
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the  profits  resultuig  from  his  monopoly  in 
the  manufactured  article  (in  that  case,  Pe- 
runa)  by  contracts  or  notices  fixing  a  mini- 
mum price  at  which  the  jobbers  and  retailers 
shall  sell  it.  That  the  effect  of  the  contracts 
there  involved  was  an  absolute  prevention 
of  any  competition  in  prices,  a  complete 
or  general  restriction  as  to  Peruna,  be- 
cause of  their  application  to  the  whole  sup- 
ply of  that  article  on  the  market,  is  shown 
by  the  opinion,  where  it  is  said:  "Thus  all 
room  for  competition  between  retailers,  who 
supply  the  public,  is  made  impossible.  If 
these  contracts  leave  any  room  at  any  point 
of  the  line  for  the  usual  play  of  competition 
between  the  dealers  in  the  product  marketed 
by  complainant,  it  is  not  discoverable. 
Thus  a  combination  between  the  manufac- 
turer, the  wholesalers,  and  the  retailers  to 
maintain  prices  and  stifle  competition  has 
been  brought  about.  It  is  true  that  the 
complainant  is  not  in  a  combination  with 
other  makers  of  'Peruna.'  There  are  no 
others.  If  there  were,  there  would  not  be 
a  complete  or  general  restraint;  for  it  might 
then  happen  that  these  others,  not  being 
bound  by  any  covenants,  could  supply  the 
public.  If  the  supply  to  come  from  them 
was  adequate  for  the  public  demand,  the 
public  might  be  in  no  wise  affected."  That 
the  learned  judge  who  wrote  the 'Opinion 
recognised  the  validity  of  such  contracts 
as  between  the  actual  contracting  parties, 
where  no  monopoly  is  involved,  and  when 
merely  ancillary  to  some  main  contract,  and 
reasonably  necessary  to  the  protection  of  the 
retained  business  of  the  covenantee,  is  also 
evident  from  the  following  language  which 
further  distinguishes  that  case  from  the 
one  before  us:  "Looking  to  the  averments 
of  the  bill  as  a  whole,  and  to  the  scheme  of 
business  as  disclosed  by  the  contracts  them- 
selves, we  cannot  escape  the  conclusion  that 
the  covenants  restricting  sales  and  resales 
have  as  their  prime  object  the  suppressicm 
of  competition  between  those  who  buy  to 
sell  again.  Any  benefit  to  the  retained 
business  to  result  from  them  is  manifestly 
but  an  incident  of  the  main  purpose,  which 
is  to  benefit  his  vendees  and  subvendees  by 
breaking  down  their  competition  with  each 
other.  Restraints  which  might  be  upheld 
if  ancillary  to  some  principal  contract  can- 
not be  enforced  if,  when  unmasked,  they 
appear  to  be  the  main  purpose  of  the  con- 
tract, and  not  subordinate.  The  covenants 
in  the  contracts  signed  by  the  retailers  are 
not  even  collateral  to  any  sales  by  the 
complainant,  but  to  sales  made  by  the 
wholesalers.  Although  they  run  to  the 
complaint,  their  prime  purpose  is  neither 
the  protection  of  the  retained  business  of 
the  complainant  nor  of  the  wholesaler,  but 
only  to  prevent  competition  between  reta^- 
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ers.  Covenants  protecting  the  seller  of 
property  against  the  competition  of  the 
buyer,  by  its  use  against  the  business  re- 
tained by  the  seller,  which  are  upheld  if 
not  wider  than  necessary  for  that  purpose, 
have  been  covenants  where  the  main  purpose 
has  been  to  protect  the  seller  himself 
against  competition  directed  against  his  re- 
tained business."  The  opinion,  when  fully 
considered,  fairly  recognizes  every  principle 
hereinbefore  developed  from  the  authorities 
as  sustaining  the  contract  here  involved. 

In  Bobbs-Merrill  Co.  v.  Straus,  it  was 
held  that  the  sole  right  to  vend  a  copy- 
righted book  secured  by  the  United  States 
statute  to  the  owner  of  the  copyright  does 
not  include  the  right  to  impose,  by  a  mere 
notice  printed  on  the  same  page  with  the 
notice  of  copyright,  a  limitation  as  to  the 
price  at  which  the  book  shall  be  sold  at 
retail  by  future  purchasers  with  whom 
there  is  no  privity  of  contract.  The  dis- 
tinction from  the  case  in  hand  is  too  plain 
to  require  further  comment. 

Nor  do  we  deem  the  decision  of  the  Unil- 
ed  States  Supreme  Court  in  Dr.  Miles  Medi- 
cal Co.  V.  John  D.  Park  &  Sons  Co.  con- 
trolling on  the  facts  here  presented.  In 
that  case,  the  bill  alleged  the  manufacture 
of  certain  proprietary  medicines  under 
secret  formuloe  and  processes,  and  the  sale 
thereof  under  trade  marks  and  trade  dress; 
that,  to  prevent  injury  to  its  business  by  the 
sale  of  its  medicines  at  cut  prices,  com- 
plainant had  adopted  a  dual  system  of  con- 
tracts controlling  the  sale  and  resale  of  its 
product;  that  the  system  contemplated  con- 
signments to  wholesale  dealers,  permitting 
them  to  sell  only  to  other  contracting  whole- 
sale dealers  and  retail  dealers  who  had  al- 
so contracted  with  the  complainant  to  sell 
its  goods  at  fixed  prices;  that  the  defendant, 
refusing  to  enter  into  a  consignment  con- 
tract, had  induced  complainant's  wholesale 
and  retail  agents,  by  means  of  fraudulent 
representations,  to  violate  their  contracts 
and  sell  goods  of  complainant's  manufacture 
to  the  defendant,  with  the  intention  of  sell- 
ing such  goods  at  cut  rates  to  attract  cus- 
tomers for  other  merchandise.  An  injunc- 
tion against  this  practice  was  sought.  It 
appeared  that  consignment  contracts  had 
been  made  with  over  400  jobbers  and  whole- 
salers, and  retail  agency  contracts  with 
25,000  retail  dealers  in  the  United  States. 
The  court  refused  relief  on  the  ground  that, 
by  its  system  of  interlocking  restrictions, 
complainant  sought  to  control  not  only  the 
prices  at  which  its  agents  might  sell  its 
product,  but  the  prices  for  all  sales  by  all 
dealers  at  wholesale  or  retail,  whether  pur- 
chasers or  subpurchasers,  and  thus  fix  the 
amount  which  the  consumer  shall  pay, 
eliminating  all  competition.    The  court  held 
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that  such  a  system  amounts  to  a  restraint 
of  trade,  and  is  invalid  both  at  common  law 
and  under  the  Sherman  anti-trust  act.  It 
will  be  noted  that  the  system  there  involved 
had  no  purpose  save  to  create  and  perpetu- 
ate a  monopoly  which,  under  any  view  of 
the  authorities,  is  invalid.  While  certain 
expressions  in  the  opinion  might  appear 
contrary  to  the  views  we  have  expressed, 
the  opinion  expressly  states  that  the  mere 
fact  that  some  restraint  results  does  not 
necessarily  render  the  contract  invalid,  and 
clearly  recognizes  the  principles  upon  which 
the  contract  here  involved  must  be  held 
yalid.  Mr.  Justice  Hughes,  speaking  for 
the  court,  uses  the  following  language: 
'^ith  respect  to  contracts  in  restraint  of 
trade,  the  earlier  doctrine  of  the  common 
law  has  been  substantially  modified  in  the 
adaptation  to  modern  conditions.  But  the 
public  interest  is  still  the  first  considera- 
tion. To  sustain  the  restraint,  it  must  be 
found  to  be  reasonable  both  with  respect  to 
the  public  and  to  the  parties,  and  that  it 
is  limited  to  what  is  fairly  necessary,  in 
the  circumstances  of  the  particular  case, 
for  the  protection  of  the  covenantee.  Other- 
wise restraints  of  trade  are  void  as  against 
public  policy.  As  was  said  by  this  court  in 
Gibbs  v.  Gonsolidated  Gas  Go.  130  U.  S. 
409,  32  L.  ed.  084,  9  Sup.  Ct.  Rep.  653: 
'The  decision  in  Mitchel  v.  Reynolds,  1  P. 
Wms.  181,  s.  c.  Smith,  Lead.  Gas.  7th  Eng. 
ed.  407,  8th'  Am.  ed.  756,  is  the  foundation 
of  the  rule  in  relation  to  the  invalidity  of 
contracts  in  restraint  of  trade;  but  as  it 
was  made  under  a  condition  of  things,  and 
a  state  of  society,  different  from  those  which 
now  prevail,  the  rule  laid  down  is  not  re- 
garded as  inflexible,  and  has  been  consider- 
ably modified.  Public  welfare  is  first  con- 
sidered, and  if  it  be  not  involved,  and  the 
restraint  upon  one  party  is  not  greater 
than  protection  to  the  other  party  requires, 
the  contract  may  be  sustained.  The  ques- 
tion is  whether,  under  the  particular  cir- 
cumstances of  the  case  and  the  nature  of 
the  particular  contract  involved  in  it,  the 
contract  is  or  is  not  unreasonable.  Rousil- 
lon  ▼.  Rousillon,  L.  R.  14  Ch.  Div.  351,  49 
L.  J.  Ch.  N.  S.  338,  42  L.  T.  N.  S.  679, 
28  Week.  Rep.  623,  44  J.  P.  663;  Leather 
Cloth  Co.  V.  Lorsont,  L.  R.  9  Eq.  345,  39 
L.  J.  Ch.  N.  S.  86,  21  L.  T.  N.  S.  661,  18 
Week.  Rep.  572.' " 

The  cases  upon  which  the  respondent 
relies  are  all  reviewed  and  distinguished 
from  a  case  such  as  that  here  presented,  in 
D.  Ghirardelli  Co.  v.  Hunsicker,  164  CaL 
355,  128  Pac.  1041. 

We  do  not  hold  that  a  mere  notice  print- 
ed on  the  packages  or  bill  of  lading,  in  the 
absence  of  express  contract  to  be  bound  by 
such  notice,  would  be  sufficient  to  create  a 
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valid  restriction  of  the  sale  price,  however 
unobjectionable.  We  do  not  hold  that  a 
manufacturer  would  have  the  right  by  any 
such  notice  to  pursue  his  product  into  the 
hands  of  third  parties  and  fix  their  selling 
price.  The  right,  where  it  can  be  exercised 
at  all,  rests  in  contract,  and  it  would  seem 
that  the  contract  should  only  be  held  bind- 
ing upon  the  parties  to  it,  except  where  the 
breaking  of  the  contract  is  induced  by  the 
fraud  of  the  third  party.  As  observed  in 
Dr.  Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  220  U.  S.  373,  55  L.  ed.  502,  31 
Sup.  Ct.  Rep.  376:  "Whatever  right  the 
manufacturer  may  have  to  project  his  con- 
trol beyond  his  own  sales  must  depend  not 
upon  an  inherent  power  incident  to  pro- 
duction and  original  ownership,  but  upon 
agreement."  See  also  Garst  v.  Hall  &  L. 
Co.  179  Mass.  688,  55  L.RJl.  631,  61  N.  E. 
219,  and  Bobbs-Merrill  Co.  ▼.  Straus,  210 
U.  S.  339,  52  L.  ed.  1086,  28  Sup.  Ct.  Rep. 
722. 

Finally,  it  seems  to  us  an  economic  fal- 
lacy to  assume  that  the  competition  which, 
in  the  absence  of  monopoly,  benefits  the  pub- 
lic, is  competition  between  rival  retailers. 
The  true  competition  is  between  rival  arti- 
cles, a  competition  in  excellence,  which  can 
never  be  maintained  if,  through  the  perfidy 
of  the  retailer  who  cuts  prices  for  his  own 
ulterior  purposes,  the  manufacturer  is 
forced  to  compete  in  prices  with  goods  of 
his  own  production,  while  the  retailer  re- 
coups his  losses  on  the  cut  price  by  the  sale 
of  other  articles  at,  or  above,  their  reason- 
able price.  It  is  a  fallacy  to  assume  that 
the  price  cutter  pockets  the  loss.  The  pub- 
lic makes  it  up  on  other  purchases.  The 
manufacturer  alone  is  injured,  except  as 
the  public  is  also  injured  through  the  manu- 
facturer's inability,  in  the  face  of  cut  prices, 
to  maintain  the  excellence  of  his  product. 
Fixing  the  price  on  all  brands  of  high  grade 
fiour  is  a  very  different  thing  from  fixing 
the  price  on  one  brand  of  high  grade  flour. 
The  one  means  destruction  of  all  competi- 
tion and  of  all  incentive  to  increased  excel- 
lence. The  other  means  heightened  compe- 
tition and  intensified  incentive  to  increased 
excellence.  It  will  not  do  to  say  that  the 
manufacturer  has  no  interest  to  protect  by 
contract  in  the  goods  after  he  has  sold 
them.  They  are  personally  identified  and 
morally  guaranteed  by  his  mark  and  his 
advertisement.  Mazetti  v.  Armour  &  Co. 
75  Wash.  622,  48  L.R.A.(N.S.)  213,  135 
Pac.  633.  His  reputation  as  a  manufactur- 
er, one  of  his  chief  assets,  is  bound  up 
in  them.  The  attitude  of  the  respondent, 
who  has  wilfully  violated  his  contract,  pre- 
sents no  equities  in  his  favor.  The  allega- 
tions of  the  complaint  show  that  the  pub- 
lic interest  will  in  no  wise  suffer  from  an 
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enforcement  of  the  contract.     As  between 
the  parties,  the  appellant  is  entitled  to  the 
relief  for  which  he  prays. 
The  judgment  is  reversed. 

Orowy  Ch.  J.,  and  Gose,  Chadwtck, 
Main,  Mount,  Morris  and  Parker,  JJ., 
concur. 
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ALICE  V.  ROBINSON,  Appt, 

V. 

EDWARD  ROBINSON,  Respt. 
(—  Wash.  — ^  138  Pac.  288.) 

Divorce  —  oollnsion  —  vacating:. 

1.  A  decree  of  divorce  secured  bj  collu- 
sion will  not  be  vacated  at  the  instance  of 
petitioner,  in  the  absence  of  duress. 

Duress  —  divorce  —  representation  of 
embarrassment. 

2.  Representations    by    a   man    that   his 


wife's  refusal  to  secure  a  divorce  from  Ua 
greatly  embarrasses  him  in  his  business, 
and  that  her  continued  refusal  will  compel 
him  to  leave  the  state,  are  not  such  duress 
as  to  entitle  her  to  a  vacation  of  a  collusive 
decree  secured  in  consequence  thereof. 

Divorce  —  perjury  —  vacation. 

3.  The  fact  that  a  divorce  decree  is  found- 
ed on  perjury  affords  no  ground  for  vacat- 
ing it. 

Same  ^  insnlBcient  evidence. 

4.  Insufficiency  of  evidence  is  no  ground 
for  vacating  a  divorce  decree. 

(February  4,   1914:) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  sustaining  a  demurrer  to  a  peti- 
tion filed  to  vacate  a  decree  of  divorce. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  W.  Girard  and  Robertson 
A  Miller  for  appellant. 

Messrs.  Post,  Avery,  A  Higgins  for  re- 
spondent. 


Not^,  '^  Right  of  party  obtaining  or  coti' 
senting  to  divorce  to  contest  its  valid- 
ity. 

This  note  is  supplementary  to  the  note  to 
Karren  v.  Karren,  60  L.R.A.  204,  and  is  the 
same  in  its  scope  as  that  note,  and  contains 
the  cases  decided  since  the  preparation 
thereof. 

As  to  the  right  of  third  persons  to  have  a 
decree  of  divorce  set  aside,  see  subdivision 
**I.  Decree  of  divorce,"  of  note  to  Tyler  v. 
Aspinwall,  64  L.R.A.  768,  upon  the  general 
question  as  to  who  may  sue  or  take  other 
proceedings  to  set  aside  judgments  against 
other  parties. 

Direct  attack  by  party  obtaining  divorce. 

Supplementing  note  in  60  L.R.A.  294. 

The  few  recent  cases,  as  Robinson  v.  Rob- 
inson, are  in  accord  with  the  clear  weight 
of  authority  among  the  earlier  cases,  as  ap- 
pears from  the  earlier  note,  to  the  effect 
that  no  relief  will  be  granted  upon  a  direct 
application  by  one  who  has  voluntarily  ob- 
tained a  divorce,  to  have  it  set  aside  for  any 
cause. 

Thus,  a  wife  who  has  obtained  a  decree 
of  divorce  in  an  action  brought  by  her 
against  her  husband  cannot  contest  the 
validity  of  the  decree;  and  a  decree  made 
seven  years  later  by  the  same  court  which 
granted  the  divorce,  purporting  to  set  aside 
the  divorce  decree  upon  the  wife's  applica- 
tion and  upon  the  husband's  default,  with- 
out having  ever  obtained  jurisdiction  of  his 
person,  is  of  no  effect,  as  against  him,  to 
change  her  status  as  fixed  by  the  decree  of 
divorce,  or  to  restore  her  former  status  as 
his  wife.  Buxbaum  v.  Mason,  48  Misc.  396, 
95  N.  Y.  Supp.  639. 

But,  as  in  cases  where  a  husband  has 
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obtained  a  decree  of  divorce  in  his  wife's 
name  without  her  knowledge  or  consent 
(see  note  in  60  L.R.A.  296),  it  has  been 
held  that  a  wife  in  whose  favor  a  decree  of 
divorce  has  been  granted  against  her  hus- 
band is  entitled  to  have  the  decree  set  aside 
upon  motion,  where  her  bringing  of  the 
action  for  a  divorce  was  coerced  l^  her 
husband,  and  the  decree  obtained  through 
fraud  and  duress  on  his  part.  Lake  v. 
Lake,  124  App.  Div.  89,  108  N.  Y.  Supp. 
964. 

Direct  attack  by  party  who  has  consented 
to  or  colluded  in  procurement  of  divorce 
—  consent. 

Supplementing  note  in  60  L.R.A.  296. 

A  husband  who,  pursuant  to  an  agree- 
ment, has  consented  to  a  decree  of  divorce 
in  favor  of  his  wife,  and  has  received  a 
large  sum  of  money  in  consideration  there- 
of, and  in  full  payment  of  all  his  right, 
title,  and  interest  in  and  to  her  estate,  can- 
not, after  her  death,  prosecute  a  writ  of 
error  to  a  reversal  of  the  decree  for  the  sole 
purpose  of  permitting  him,  as  her  husband, 
to  procure  a  further  share  of  her  estate. 
Maflory  v.  Mallory,  160  111.  App.  417.  (Gen- 
erally, as  to  the  right  to  contest  tl^e  validity 
of  a  divorce  decree  after  the  death  of  one 
or  both  of  the  parties,  see  notes  in  67  L.R.A. 
683,   and  44   L.R.A.(N.S.)    606.) 

And  a  wife  who,  in  consideration  of  a 
certaift  sum  of  money  to  her  paid  and  cer- 
tain promises  made  by  her  husband,  has 
consented  to  his  taking  a  decree  of  divorce 
against  her  upon  his  cross  petiticm  in  a 
suit  brought  by  her  for  a  divorce,  cannot, 
upon  his  failure  to  perform  his  promises, 
maintain  an  action  to  set  aside  the  decree 
of  divorce  on  the  ground  of  fraud.     New- 
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Gose,  J^  delivered  the  opinion  of  the 
court: 

This  is  a  petition  to  vacate  a  decree  of 
divorce  entered  at  the  suit  of  the  petitioner. 
The  decree  was  entered  on  the  16th  day  of 
April,  1912.  Nearly  ten  months  later,  and 
on  February  4,  1913,  the  petitioner,  the 
plaintiff  in  the  divorce  suit,  filed  her  peti- 
tion to  vacate  the  decree.  A  general  de- 
murrer to  the  petition  was  sustained.  The 
petiticmer  has  appealed. 

The  petition  is  too  lengthy  to  he  repro- 
duced in  full.  It  alleges,  in  substance,  that 
the  appellant  was  married  to  the  respondent 
in  October,  1900;  that  they  lived  together 
as  husband  and  wife  until  the  date  of  the 
entry  of  the  decree,  except  during  brief  in- 
tervals when  the  respondent  was  away  from 
his  home  through  the  inducement  and 
solicitation  of  one  Ethel  Irving,  with  whom 
he  became  infatuated  in  the  spring  of  1910; 
that  in  the  month  of  May,  1911,  the  respond- 
ent, because  of  his  infatuation  for  Ethel 
Irving,  and  at  her  instigation,  brought  an 
action  against  the  appellant  for  a  divorce 
on  the  ground  of  desertion,  which  he  there- 


after dismissed  because  there  was  no  ground 
for  his  complaint;  that  a  short  time  there- 
after the  respondent,  who  is  a  lawyer,  com- 
menced to  urge  and  persuade  the  appellant 
to  apply  for  and  obtain  a  divorce  from  him 
on  the  ground  of  desertion,  "in  order  that 
he  might  marry  the  said  Ethel  Irving;" 
that  he  told  her  that  her  refusal  to  comply 
with  his  request  and  secure  a  divorce  "was 
occasioning  him  great  inconvenience  and 
annoyance  in  a  business  way,  and  he  would 
be  ruined  financially  as  well  as  lose  his 
standing  with  his  friends,  employers,  and 
business  associates;"  that  he  repeatedly  told 
her  that  the  application  would  be  only  a 
formal  matter;  that,  as  soon  as  the  six 
months'  limitation  expired  after  she  had 
secured  the  decree,  "he  would  remarry  her," 
and  in  the  meantime  would  straighten  up 
his  business  affairs;  that  they  could  then 
resume  the  marital  relations;  that  she  fre- 
quently inquired  of  him  in  what  manner  his 
marriage  embarrassed  him;  that  he  always 
answered  that  he  could  not  tell  her,  "and 
asked  her  if  she  could  not  believe  him  and 
trust  him;"  that  the  respondent  often  told 


man  v.  Newman,  27  Okla.  381,   112  Pac. 
1007. 

Nor  can  a  wife  who,  in  consideration  of 
a  sum  of  money  to  be  paid  to  her,  consented 
to  her  husband's  obtaining  a  divorce  with- 
out any  defense  by  her,  maintain  an  action 
to  set  aside  the  decree,  where  the  former 
husband  has  failed  to  pay  the  amounts  he 
promised, — especially  where  she  has  delayed 
action  for  five  years,  and  the  husband  has  in 
the  meantime  remarried  and  had  issue  by 
that  marriage.  Whittley  v.  Whittley,  60 
Misc.  201,  111  N.  Y.  Supp.  1078. 

^-collusion. 

Supplementing  note  in  60  L.R.A.  297. 

In  McDonald  v.  McDonald,  175  Mo.  App. 
513,  161  S.  W.  860,  a  suit  by  a  wife  to  have 
a  divorce  decree  obtained  against  her  by 
her  husband  annulled  by  reason  of  fraud  on 
his  part  in  its  procurement,  although  she 
does  not  seem  to  have  consented  to,  or  even 
to  have  colluded  in  the  obtaining  of,  the 
decree,  the  court  said  that,  canceaing  that 
it  was  shown  that  she  was  willing  to  or 
did  collude  in  allowing  the  divorce  to  be 
granted,  this  fact  furnished  no  reason  why 
the  court,  representing  the  state,  should 
not  set  aside  the  decree  because  of  fraud 
and  collusion  in  a  suit  of  the  character  of 
the  one  under  consideration,  where  no  inno- 
cent third  parties  would  be  affected  by  the 
decision. 

Collateral   attack — ^by   party  obtaining  di- 
vorce. 

•  Supplementing  note  in  60  L.R.A.  301. 

The  later  cases  are  in  accord  with  the 
eases  cited  in  the  earlier  note,  holding  that 
the  party  who  obtains  a  decree  of  divorce 
cannot  assail  it  collaterally. 
61  L.R.A.(N.S.) 


Thus,  a  wife  who  permitted  her  husband 
and  his  attornev  to  institute  in  her  name 
proceedings  against  the  husband  for  a  di- 
vorce, whereupon  a  decree  in  her  favor  was 
coUusively  obtained,  is  not  entitled,  after 
the  death  of  the  husband,  to  attack  the  de- 
cree in  a  collateral  proceeding  for  the  pur- 
pose of  acquiring  the  property  of  the  de- 
cedent, as  his  widow.  Johnson  v.  Johnson, 
—  Ala.  — ,  62  So.  706. 

So,  a  wife  who  obtained  a  divorce  from 
'her  husband  upon  a  cross  petition  filed  in 
a  suit  brought  by  him  against  her  in  an- 
other state  in  which  neither  of  the  parties 
resided,  but  to  which  he  had  gone  for  the 
purpose  of  obtaining  a  divorce,  cannot  con- 
test the  validity  of  the  decree,  for  lack  of 
J'urisdiction,  in  an  action  subsequently 
wrought  by  her  in  the  state  of  their  resi- 
dence for  the  alienation  of  her  husband's 
affections.  Bledsoe  v.  Seaman,  77  Kan.  679, 
95  Pac.  576. 

In  Fitz  Allan  v.  Rieutord,  6  Quebec  Pr. 
Rep.  Ill,  it  was  held  that  a  woman  who 
has  obtained  a  divorce  from  her  husband 
and  has  remarried  cannot  question  the  valid- 
ity of  the  divorce,  after  the  death  of  her 
first  husband,  by  claiming  to  be  his  widow, 
unless  the  second  marriage  has  been  de- 
clared void. 

And  in  Goodwin  v.  Goodwin,  158  App. 
Div.  171,  142  N.  Y.  Supp.  1102,  it  was  held 
that  a  husband  who  had  obtained  a  judg- 
ment for  separation  against  his  wife,  based 
upon  his  afiirmation  and  the  court's  finding 
of  the  validity  of  their  marriage,  could  not 
contest  the  validity  of  that  finding,  in  a 
subsequent  action  to  annul  the  marriage 
on  the  ground  that  it  was  invalid. 

A  decree  of  divorce  obtained  by  a  wife  in 
an  action  brought  by  her  against  her  hus- 
band fixes  her  status,  and  she  cannot  assert 
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her  that,  if  she  did  not  oommence  an  action 
for  and  secure  a  divorce  from  him,  he  would 
be  compelled  to  leave  the  state;  that  she 
would  never  hear  from  him  again;  that  he 
would  give  no  financial  aid  to  her  and  to 
the  children;  but  that,  if  she  would  get  a 
divorce,  his  financial  difficulties  would  soon 
be  satisfactorily  adjusted ;  that  he  told  her 
that  he  would  employ  an  attorney  to  repre- 
sent her;  that  he  would  make  default;  and 
that  he  would  make  provision  for  the  sup- 
port of  herself  and  their  children  until  their 
remarriage.  It  is  further  alleged  that,  after 
the  respondent  had  pleaded  with  the  ap- 
pellant for  a  number  of  months,  "and  after 
talking  with  one  of  his  lawyers,*'  who  as- 
sured her  that  the  respondent  was  greatly 
embarrassed  in  a  financial  way  by  reason 
of  her  refusal  to  apply  for  a  divorce,  and 
being  overpersuaded,  she  finally  consented 
to  go  before  the  court  "and  tell  the  situa- 
tion to  the  court  just  as  it  was,  at  the 
same  time  protesting  that  she  did  not  want 
a  divorce;  that  she  had  no  grounds  there- 
for; that  she  did  not  believe  that  a  decree 
would  be  granted;"  that  she  was  advised 
by  the  respondent  that,  in  order  to  get  a 
divorce,  "it  would  be  necessary  for  her  to 
go  to  the  attorney  whom  he  had  selected 
and  would  pay,  and  have  him  present  the 
matter  for  her;"  that  pursuant  to  the  "ar- 
rangement" she  instituted  an  action  for  di- 
vorce; that  the  respondent  defaulted,  and 
that  on  the  16th  day  of  April,  1912,  a  de- 
cree of  divorce  was  entered.  She  further 
alleges  that  the  facts  stated  in  her  com- 
plaint and  testified  to  at  the  trial  did  not 


justify  a  divorce  on  the  ground  of  deser- 
tion; that,  although  she  and  the  respondent 
sustained  the  marital  relation  subsequent  to 
the  bringing  of  the  action,  she  did  not  testi- 
fy to  that  fact;  that  the  findings  of  the 
court  in  the  divorce  action,  which  are  made 
a  part  of  the  petition,  are  not  in  accordance 
with  the  evidence  adduced  at  the  trial  and 
are  not  supported  by  the  evidence;  that  at 
the  trial  she  did  not  state  that  she  wanted 
a  divorce,  but  only  stated  "that  she  wanted 
to  do  what  was  best  for  the  children;"  that 
the  trial  court  did  not  believe  there  was 
any  ground  for  divorce,  and  continued  the 
hearing  until  the  afternoon;  that  the  court 
was  then  not  satisfied  of  the  sufficiency  of 
the  evidence  to  warrant  a  decree;  that  he 
called  counsel  for  the  appellar.';  and  the 
prosecuting  attorney  to  the  bench,  and 
the  attorney  for  the  appellant  stated  to  the 
court  that  he  and  the  attorney  for  the  re- 
spondent had  been  endeavoring  for  a  num- 
ber of  months  to  bring  about  a  reconcilia- 
tion, but  that  they  were  unable  to 'do  so, 
and  expressed  the  opinion  that  the  appel- 
lant and  the  respondent  could  no  longer  live 
together  as  husband  and  wife;  that  after 
this  statement  the  court  granted  the  decree; 
that  the  statement  made  by  counsel  for  the 
appellant  "was  not  the  fact;"  that  the  ap- 
pellant did  not  desire  a  divorce,  but  that 
she  applied  for  it  because  of  the  solicitation 
of  the  respondent  and  because  of  the  repre- 
sentations made  by  him  and  one  of  his  at- 
torneys; that  she  did  not  know  or  have  rea- 
son to  believe  at  such  time  "that  a  fraud 
W9L8  being  practised  upon  her  or  the  court; 
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the  contrary,  for  the  purpose  of  rendering 
the  husband  liable  for  necessaries  there- 
after furnished  to  her,  notwithstanding  he 
may  be  in  a  position  to  assail  the  decree 
for  lack  of  jurisdiction  as  to  him.  Buz- 
baum  V.  Mason,  48  Misc.  396,  95  N.  Y. 
Supp.  539. 

A  liusband  who  has  left  his  wife  and  ob- 
tained in  another  state  a  decree  of  divorce 
against  her,  and  has  then  returned  and 
married  another  woman,  cannot  contest  the 
validity  of  the  divorce  on  the  ground  that 
the  court  which  rendered  it  had  no  juris- 
diction of  the  parties,  in  a  subsequent  pro- 
ceeding to  compel  him  to  support  the  sec- 
ond wife.  People  ex  rel.  Shrady  v.  Shrady, 
47  Misc.  333,  95  N.  Y.  Supp.  991. 

So,  a  wife  who  has  obtained  in  another 
jurisdiction  a  decree  of  divorce  against  her 
husband  upon  constructive  service  of  process 
cannot  contest  the  validity  of  that  decree, 
in  a  subsequent  proceeding  in  the  state 
of  their  matrimonial  domicil,  based  upon 
the  continued  existence  of  the  marital  rela- 
tion. Gibson  v.  Gibson,  81  Misc.  508,  143 
N.  Y.  Supp.  37  (suit  by  wife  in  New  York 
for  separation) ;  Simmonds  v.  Simmonds, 
78  Misc.  571,  138  N.  Y.  Supp.  639  (suit 
by  wife  in  New  York  for  divorce  on  ground 
OT  former  husband's  adultery  with  a  woman 
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whom  he  married  in  reliance  on  the  former 
decree). 

— ^by  party  who  has  consented  to,  or  col- 
luded in,  procurement  of  divorce. 

Supplementing  note  in  60  L.R.A.  305. 

A  husband  who  counseled  with  and  em- 
ployed the  attorney  who  brought  a  divorce 
suit  for  his  wife  against  him,  and  colluded 
in  the  obtaining  of  a  decree  in  her  favor, 
adjudging  hiii  to  be  the  guilty  party,  can- 
not contest  the  validity  of  the  decree  when 
it  is  pleaded  in  defense  to  an  action  brought 
by  him  for  the  alienation  of  his  wife's  af- 
fections. Hamilton  v.  McNeill,  150  Iowa, 
470,  129  N.  W.  480,  Ann  Cas.  1912D,  604. 

In  Friebe  v.  Elder,  —  Ind.  — ,  105  N.  E. 
151,  an  action  for  partition  brought  by  a 
divorced  wife,  after  the  death  of  her  former 
husband,  on  the  theory  that  the  divorce 
decree  was  absolutely  void,  and  that  she 
was  the  widow  of  the  decedent,  the  court 
said:  "The  complaint  might  possibly  war- 
rant an  inference  that  there  was  collusion 
between  the  husband  and  wife  in  the  pro- 
curement of  the  decree;  but,  if  such  infer- 
ence were  permissible,  it  would  not  result 
in  rendering  the  decree  void,  on  a  collateral 
attack  by  either  party."  A.  C.  W, 
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that  she  was  informed  and  believes  that  the 
decree  "was  obtained  by  collusion;"  that 
the  respondent  had  a  good  defense  to  the 
action;  that  he  had  not  in  fact  deserted  her, 
but  had  during  the  pendency  of  the  suit 
sustained  the  marriage  relation  with  her, 
and  was  supporting  her  and  the  children. 

In  the  divorce  suit,  the  court  expressly 
found  that  the  respondent  deserted  the  peti- 
tioner in  the  month  of  July,  1909;  that  he 
had  since  that  time  refused  to  live  with  her, 
and  that  during  all  of  said  time  he  had 
lived  separate  and  apart  from  her,  against 
her  will,  and  without  her  consent.  The  di- 
vorce decree  recites  that  the  prosecuting  at- 
torney of  Spokane  county  appeared  on  be- 
half of  the  state  and  resisted  the  action. 
The  decree  awarded  to  the  appellant  the 
custody  of  the  four  minor  children,  and  di- 
rected the  respondent  to  pay  her  the  sum  of 
$200  per  month,  payable  monthly,  for  the 
support  and  maintenance  of  herself  and  the 
minor  children,  until  the  further  order  of 
the  court. 

We  think  the  demurrer  was  properly  sus- 
tained. There  is  no  allegation  that  the  ap- 
pellant was  feeble  in  mind  or  body,  or  that 
she  stated  the  real  facts  to  her  attorneys  or 
to  the  court.  In  short,  the  petition  shows 
nothing  but  a  collusive  arrangement  for  a 
divorce.  She  alleges  that  she  finally  con- 
sented to  go  before  the  court  ''and  tell  the 
situation  to  the  court  just  as  it  was." 
There  is  no  allegation  that  she  did  this.  In- 
deed, the  inference  is  either  that  the  facts 
alleged  in  her  petition  are  false,  or  that  she 
testified  falsely,  or  suppressed  material 
facts  in  the  trial  of  the  divorce  suit.  The 
gist  of  her  petition  is  that  her  husband,  who 
had  theretofore  commenced  a  divorce  suit 
against  her  on  the  ground  of  desertion, 
which  he  had  dismissed,  represented  to  her 
that  the  marriage  embarrassed  him  in  his 
business  relations;  that,  while  *'Oth  of  the 
parties  knew  there  was  no  ground  for  di- 
vorce^ he  represented  that,  if  she  would  ob- 
tain a  divorce,  he  would  get  his  business 
affairs  adjusted  within  six  months  and  re- 
marry her. 

The  appellant  relies  upon  Graham  v.  Gra- 
ham, 54  Wash.  70,  102  Pac.  891,  18  Ann. 
Cas.  999;  Pringle  v.  Pringle,  55  Wash.  93, 
104  Pac.  135,  and  McDonald  v.  McDonald, 
84  Wash.  293,  75  Pac.  865,  from  this  juris- 
diction, and  Danforth  v.  Danforth,  105  111. 
603,  and  Winder  v.  Winder,  86  Neb.  495, 
125  N.  W.  1095,  from  other  jurisdictions. 
The  case  at  bar  has  little  in  common  with 
any  of  these  cases.  * 

In  the  Graham  Case  a  decree  of  divorce 
was  entered  at  the  suit  of  the  husband  on 
the  Ist  day  of  September,  1908.  On  the  Ist 
day  of  October  following,  the  wife  filed  her 
petition,  praying  for  an  order  vacating  the! 
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decree,  and  for  permission  to  withdraw  her 
answer  and  defend  the  suit.  She  alleged  in 
her  petition  that  prior  to  November,  1907, 
the  marriage  relation  had  been  most  amica- 
ble; that  from  that  time  the  husband  be- 
gan to  grow  cold  and  distant;  that  in  June, 
1908,  he  requested  her  to  procure  a  divorce, 
which  she  refused  to  do;  that  his  inatten- 
tion and  neglect  then  became  more  marked, 
until  finally,  with  intent  to  deceive  her  as 
to  his  real  motive,  he  more  than  once 
threatened  to  commit  suicide  unless  she  con- 
sented to  allow  him  to  procure  a  divorce; 
that  he  procured  a  revolver  and  made  a 
pretended  attempt  to  take  his  life;  that  his 
conduct  so  terrorized  her  and  her  children 
that  she  was  reduced  in  health  and  so 
shocked  in  her  nervous  system  that  she  was 
induced  to  believe  that  he  would  commit 
suicide,  and  yielded  to  his  demand ;  that  she 
signed  an  answer  which  her  husband  had 
caused  to  be  prepared;  that  her  husband 
thereafter  telephoned  her  that  he  would 
take  his  life  if  she  resisted  the  divorce  or 
appeared  in  the  courtroom  at  the  hearing; 
all  of  which  she  believed,  and  for  that  rea- 
son did  not  appear.  She  further  alleged  that 
all  the  facts  set  forth  in  the  complaint  were 
false  and  untrue;  that  his  threats  of  suicide 
were  made  with  intent  to  cover  his  real 
purpose,  which  was  to  marry  another, — a 
purpose  which  he  thereafter  admitted  to  her. 
In  holding  that  the  petition  was  sufficient, 
the  court  said  that  the  complaint  in  the 
divorce  suit  was  subject  to  demurrer;  that 
the  suit  was,  in  effect,  notwithstanding  the 
record,  a  decree  by  default;  that,  while  ordi- 
narily "the  plea  of  coercion  or  duress  would 
not  be  heard,  upon  the  facts  alleged,  when 
we  consider  the  years  of  intimate  relation- 
ship existing  between  these  parties,  the 
trust  and  confidence  inspired  by  mutual 
interest  in  the  rearing  of  children,  it  is 
not  for  us  to  say  in  this  proceeding  that 
appellant  was  not  the  victim  of  a  well- 
founded  dread  that  respondent,  the  father 
of  her  children,  would  take  his  life  unless 
she  submitted  to  his  demand." 

In  the  Pringle  Case  the  wife  commenced 
an  action  in  Mason  county  against  the  peti- 
tioner and  obtained  a  decree  of  divorce  upon 
constructive  service.  Returns  were  prop- 
erly made  that  the  husband  could  not  be 
found  in  either  Mason  or  Chehalis  county. 
A  trial  was  had,  and  a  decree  entered,  in 
which  it  was  adjudged  that  the  wife  was 
entitled  to  a  divorce.  The  husband  alleged 
in  his  petition,  that  he  had  at  all  times  dur- 
ing the  pendency  of  the  action  resided  in 
Chehalis  county ;  that  his  place  of  residence 
and  poetoffice  address  were  well  known  to 
his  wife.  This  was  held  to  state  a  ground 
for  relief.  It  will  be  observed,  however,  that 
the  petition  was  filed  by  the  innocent  party. 
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In  the  McDonald  Case  the  court  said :  "It 
would  seem  to  be  violative  of  fundamental 
principles  to  hold  that  a  divorce  decree, 
fraudulently  procured,  may  not  be  timely 
assailed  by  the  innocent  party  to  the  pro- 
ceedings."    (The  italics  are  ours.) 

In  the  Danforth  Case  a  motion  was  made 
to  vacate  a  decree  of  divorce  on  the  ground 
that  it  had  been  coUusively  entered.  It  was 
made  at  the  term  during  which  the  decree 
was  rendered.  The  court  said  that  the  de- 
cree had  not  then  become  "an  unalterable 
record;"  that  the  decree  "with  the  records 
of  other  proceedings  of  the  term,  was  still 
in  fieri  and  under  the  control  of  the  court 
to  amend,  change,  or  vacate  it,  as  justice 
might  require."  Winder  v.  Winder  is  to  the 
same  effect.  There  the  motion  to  vacate 
the  decree  because  of  collusion  was  made  at 
the  term  at  which  the  decree  was  entered. 
It  was  said:  "The  court  had  power  to  set 
aside  the  decree  during  the  term,  if  satisfied 
that  it  had  been  obtained  by  fraud  or  col- 
lusion, or  if  it  believed  that  its  former  con- 
.  elusion  was  erroneous." 

In  Meisenheimer  v.  Meisenheimer,  65 
Wash.  32,  133  Am.  St.  Rep.  1005,  104  Pac. 
159,  and  Ferry  v.  Ferry,  9  Wash.  239,  37 
Pac.  431,  we  held  that  a  decree  of  divorce 
stands  upon  the  same  footing  as  a  decree 
in  other  cases. 

In  the  Ferry  Case  the  wife  was  the  defend- 
ant in  the  divorce  action.  The  decree  was 
granted  to  her  upon  her  cross  complaint. 
She  sought  to  have  the  decree  vacated  upon 
the  ground,  among  others,  that  neither  par- 
ty to  the  divorce  suit  was  a  resident  of  the 
state  at  the  time  the  decree  was  entered. 
She  also  alleged  that  no  evidence  was  taken 
as  to  the  residence  of  either  party.  A  de- 
murrer to  her  complaint  was  sustained.  In 
passing  upon  the  case,  the  court  said:  "We 
know  of  no  rule  prevailing  in  cas^s  where 
husband  or  wife  alleges  fraud  of  this  kind 
different  from  that  which  controls  cases 
between   other   classes   of   parties." 

In  Karren  v.  Karren,  25  Utah,  87,  60 
L.R.A.  294,  95  Am.  St.  Rep.  815,  69  Pac. 
465,  the  wife  sought  to  vacate  a  decree  of 
divorce  obtained  at  the  suit  of  the  husband. 
She  alleged  inter  alia  that  her  husband 
represented  to  her  that  he  was  procuring 
the  divorce  because  of  the  insistence  of  his 
parents,  and  in  order  to  get  the  homestead 
conveyed  to  him  by  his  father,  and  that  he 
represented  that,  after  the  divorce  was  ob- 
tained, he  would  remarry  her,  and  that  to 
enable  him  to  procure  the  deed  to  the  home- 
stead she  refrained  from  appearing  and 
defending  the  action.  In  denying  the  relief, 
the  court  said:  "The  plaintiff,  when  she 
gave  her  consent,  must  have  known  that 
the  contemplated  divorce  could  only  be  pro- 
cured by  a  suppression  of  the  facts  and 
false  testimony."  Nichols  v.  Nichols,  25 
N.  J.  £q.  60;  Newman  v.  Newman,  27  Okla. 
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381,  112  Pac.  1007,  and  Simons  y.  Simons, 
47  Mich.  253,  645,  10  N.  W.  360,  announce 
the  same  rule. 

In  Starbuck  v.  Starbuck,  173  N.  Y.  503, 
93  Am.  St.  Rep.  631,  66  N.  E.  193,  the 
court  said:  "A  party  cannot  avail  himself 
of  a  defense  or  of  a  right  to  recover  by 
means  of  an  invalid  decree  or  judgment  ob- 
tained by  him;  but,  on  the  other  hand,  he 
may  not  be  heard  to  impeach  a  decree  or 
judgment  which  he  himself  has  procured  to 
be  entered  in  his  own  favor."  This  is  un- 
doubtedly the  general  rule;  there  may  be 
exceptions.  If  the  petition  when  read  as  an 
entirety  showed  that  the  appellant  was,  in 
fact,  acting  under  duress,  she  might  be 
exempt  from  the  rule  stated,  but  no  such 
fact  appears. 

The  fact  that  perjured  testimony  may 
have  been  offered  to  secure  the  decree 
affords  no  ground  for  vacating  it.  Whit- 
tley  v.  Whittley,  60  Misc.  201,  111  N.  Y. 
Supp.  1078;  United  States  v.  Throckmorton, 
98  U.  S.  61,  25  L.  ed.  93. 

In  the  Throckmorton  Case  it  was  said: 
"On  the  other  hand,  the  doctrine  is  equally 
well  settled  that  the  court  will  not  set  aside 
a  judgment  because  it  was  founded  on  a 
fraudulent  instrument,  or  perjured  evidence, 
or  for  any  matter  which  was  actually  pre- 
sented and  considered  in  the  judgment  as- 
sailed." 

We  think  the  petition  when  fairly  read 
shows  nothing  more  than  a  collusive 
arrangement  to  obtain  the  divorce.  The 
prosecuting  attorney  appeared  and  resisted 
on  behalf  of  the  state.  The  petition  does 
not  allege  that  he  failed  to  discharge  his 
duty  to  the  state.  The  l^al  presumption 
is  that  he  did.  There  is  no  allegation  that 
the  appellant  in  the  divorce  action  told 
the  "situation  to  the  court  just  as  it  was," 
as  she  alleges  she  had  agreed  with  the  re- 
spondent to  do.  Nor  is  there  any  allegation, 
either  that  she  did  or  that  she  did  not  make 
full  disclosures  to  her  counsel  who  repre- 
sented her  at  the  instance  of  the  respondent. 
It  is  true  she  alleges  that  the  evidence  was 
not  sufficient  to  justify  the  decree.  That, 
however,  was  for  the  court.  In  what  re- 
spect it  was  insufficient  she  fails  to  point 
out.  The  presumption .  is  that  her  counsel 
did  their  duty  and  there  is  no  allegation  to 
the  contrary.  The  presumption  is  that  the 
court  did  its  duty,  and  there  is  no  allegation 
to  the  contrary  except  the  alleged  insuffi- 
ciency of  the  evidence.  The  insufficiency  of 
the  evidence  would  in  proper  cases  justify  an 
apptal,  but  it  will  not  justify  a  vacation  of 
the  decree.  Morgan  T.  Williams,  —  Wash. 
— ,  137  Pac.  476. 

We  think  the  petition  is  faUlly  defective. 
The  judgment  is  affirmed. 

Crow,  Ch.  J.,  and  Elllla,  Main,  and 
Chadwick,  JJ.,  concur. 


WATEELOO  LUMBER  CO.  ▼.  D£S  MOINES  INS.  00. 


639 


IOWA  supreme:  court. 

WATERLOO  LUMBER  COMPANY  et  al. 

▼. 

DEB    MOINES  INSURANCE    COMPANY, 

Appt. 

;(—  Iowa,  — ,  138  N.  W.  604.) 

Insuninoe  —  inuiBfer  of  risk  —  aaihor- 
Ity. 

1.  An  iiiBuraiice  agent  with  power  to  is- 
sae  policies  has  no  authority,  upon  direc- 
tion by  his  company  to  cancel  the  polity 
paid  for  and  delivered,  to  transfer  the  risk 
on  behalf  of  the  applicant  to  another  com- 
pany represented  by  him. 

Same  —  exchangee  of  policies  —  effect. 

2.  The  exchanging  by  one  who  has  suf- 
fered a  fire  loss,  of  a  policy  which  had  been 


duly  issued  and  paid  for,  for  one  in  another 
company,  upon  receiving  notice  that  the 
former  was  to  be  canceled,  is  not  a  ratifica- 
tion of  the  attempted  change  of  insurers, 
so  as  to  release  the  one  which  issued  thu 
surrendered  policy,  since  after  the  loss  the 
agent  could  not  bind  the  substituted  com- 
pany. 

Appeal  —  prematurity  of  action  —  right 

to  question. 

3.  The  objection  that  an  action  to  enforce 
payment  of  a  fire  insurance  policy  was 
brought  prematurely  cannot  be  raised  for 
the  first  time  in  the  appellate  court. 

(November  20,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Blackhawk 
Coimty  in  plaintiff's  favor  in  an  action  on 
a  fire  insurance  policy.    Affirmed. 


Note,  ^  Bower  of  ineurance  agent  to 
hind  insured  hy  transferring  risk 
front  one  oontpany  to  another  reprS' 
sented  Inf  ^^  former. 

Generally,  as  to  insurance  brewers  as 
agent  for  the  insured,  see  note  to  Morris 
McGraw  Woodenware  Co.  ▼.  German  F.  Ins. 
Co.  38  L.R.A.(N.S.)   614. 

This  note  does  not  cover  the  general  ques- 
tion whether  an  insurance  agent  is  author- 
ized to  receive  notice  of  the  cancelation  of 
a  policy  for  the  insured. 

It  is  confined  to  the  consideration  of  the 
question  whether  it  is  within  the  power  of 
insurance  agents  representing  several  com- 
panies to  substitute  a  policy  in  one  com- 
pany for  a  policy  in  another  without  the 
insured's  consent. 

Agents  employed  merely  to  obtain  insur- 
ance. 

It  is  generally  held  that  insurance  agents 
who  are  employed  merely  to  obtain  insur- 
ance on  property  have  no  authority  to  con- 
sent to  tne  cancelation  of  a  policy  issued  at 
theifli  instance  by  a  company  represented  by 
them,  and  substitute  a  policy  of  another 
company  represented  by  them  in  its  place, 
since  it  is  held  that  the  authority  con- 
ferred upon  them  is  exhausted  by  the  pro- 
eurement  of  the  first  policy. 

Hius,  agents  who  were  merely  authorized 
to  obtain  insurance  were  held  to  have  no 
power  to  transfer  the  risk  to  a  second  com- 
pany represented  by  them,  and  the  company 
m  which  the  risk  was  first  placed  was  held 
to  be  the  one  liable, — 

— where  an  agent  wrote  a  policy  provid- 
ing that  it  might  be  terminated  on  notice, 
and  upon  the  insurer's  refusal  to  take  the 
risk,  he,  without  the  knowledge  of  the  in- 
sured, wrote  a  policy  in  another  company, 
and  a  loss  occurred  the  same  day,  Massa- 
soit  Steam  Mills  Co.  v.  Western  Assur.  Co. 
126  Mass.  116; 

^'Where  an  agent  of  several  insurance 
eompanies  gave  no  notice  to  the  insured 
upon  being  ordered  to  cancel  a  policy  writ- 
ten by  him  providing  for  cancelation  on 
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five  days'  notice,  but  wrote  a  policy  in  an- 
other company  represented  by  him,  which 
was  not  delivered  to  the  insured  until  the 
day  after  a  loss,  Yoshimi  v.  Fidelily  F. 
Ins.  Co.  99  App.  Div.  69,  91  N.  Y.  Supp. 
393; 

— ^where  an  agent,  upon  receipt  of  a  letter 
addressed  to  the  insured  ordering  the  can- 
celation of  the  policy,  without  the  consent 
of  the  insured,  who  was  temporarily  ab- 
sent, issued  policies  in  other  companies  for 
which  he  was  agent,  and  forwarded  them  to 
the  insured  with  a  request  to  accept  them 
in  lieu  of  the  first  one,  but  the  letter  did 
not  come  to  the  insured's  notice  until  after 
a  loss  had  been  sustained.  Partridge  v. 
Milwaukee  Mechanics'  Ins.  Co.  13  App.  Div. 
619,  43  N.  Y.  Supp.  632,  affirmed  in  162  N. 
Y.  697,  67  N.  E.  1119; 

— ^where  an  agent  obtained  a  policy 
through  other  agents,  which  was  delivered, 
and  upon  receiving  notice  to  cancel  it,  he 
wrote  a  nolicy  in  another  company,  which 
he  mailea  to  the  insured,  requesting  a  re- 
turn of  the  first  policy,  but  the  property 
was  destroyed  before  the  notice  of  the  at- 
tempted transfer  of  the  risk  was  received 
by  the  insured,  Stebbins  v.  Lancashire  Ins. 
Co.  60  N.  H.  66; 

— ^where  it  appeared  that  an  agent  for 
several  companies,  upon  application  by  a 
broker  for  insurance  for  a  stated  amount 
in  some  good  company,  wrote  a  policy  in  a 
certain  company  and*  delivered  it  through 
the  broker  to  the  insured,  and  charged  the 
premium  to  the  broker;  that  later,  upon 
receiving  orders  from  the  insurer  to  can- 
cel the  policy,  without  giving  the  notice  of 
the  cancelation  as  provided  for  in  the 
policy,  be  entered  the  risk  on  his  books  in 
another  company,  which  he  credited  with 
the  premium;  that  on  the  day  on  which  a 
loss  occurred,  witiiout  knowledge  thereof, 
he  mailed  a  policy  in  the  second  company 
to  the  broker,  together  with  notice  that  the 
original  insurer  had  declined  the  risk,  and 
requested  an  exchange  of  policies;  that  on 
the  same  day  he  received  notice  from  the 
Recond  company  declining  the  risk,  and  that 
thereafter  he  obtained  the  first  policy  frcmi 
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The  material  facts  are  stated  in  the  opin- 
ion. 

Messrs.  Read  A  Read  for  appellant. 

Messrs.  Edwards  A  Longley,  for  appel- 
lees: 

There  may  be  no  cancelation  of  a  policy 
of  insurance  in  the  absence  of  the  five  days' 
notice  required  by  statute,  unless  the  con- 
sent of  the  insured,  given  by  himself  or  by 
someone  having  authority  to  do  so  for  him, 
is  procured.  And  authority  to  procure  in- 
surance does  not  at  all  imply  or  confer  au- 


thority upon  the  insurance  agent  to 
ceive  notice  of  cancelation.  The  agency  is 
terminated  when  the  insurance  is  procured. 
Wilson  V.  New  Hampshire  F.  Ins.  Co. 
140  Mass.  210,  5  K.  E.  818;  Clark  v.  In- 
surance Co.  of  N.  A.  89  Me.  26,  35  LJ^.A. 
276,  36  Atl.  1010;  Wisconsin  C.  R.  Co.  t. 
Phoenix  Ins.  Co.  123  Wis.  313,  101  N.  W. 
703;  Kerr  v.  Milwaukee  Mechanics'  Ins. 
Co.  54  C.  C.  A.  616,  117  Fed.  442;  Commer- 
cial Union  Assur.  Co.  v.  Urbansky,  113  Ky. 
624,   68   S.   W.  653;   Snedioor  v.  Citisens' 


the  insured  and  delivered  the  second,  Wil- 
son V.  New  Hampshire  F.  Ins.  Co.  140  Mass. 
210,  5  N.  £.  818 ; 

— ^where  an  agent,  upon  notice  to  cancel 
a  policy  which  had  been  delivered,  directed 
a  clerk  to  issue  a  policy  in  another  com- 
pany, and  made  an  entry  of  a  new  policy 
covering  the  risk  on  his  daily  report,  but 
no  policy  was  written  or  notice  of  the  at- 
tempted cancelation  given  to  the  insured 
until  after  a  loss  had  occurred,  Clark  v. 
Insurance  Co.  of  N.  A.  89  Me.  26,  35  L.R.A. 
276,  35  Atl.  1008; 

— where  agents,  upon  notice  from  an  in- 
surer to  cancel  a  policy,  without  notice  to 
or  the  consent  of  the  insured,  issued  new 
policies,  which  were  not  delivered  until 
after  a  fire  occurred,  London  &  L.  F.  Ins. 
Co.  V.  TurnbuU,  86  Ky.  230,  6  S.  W.  542. 
And  to  the  same  effect  is  Joyner  v.  Scottish 
F.  Ins.  Co.  155  N.  C.  255,  71  S.  E.  434; 

— where  an  agent  attempted  to  substitute 
another  policy  without  the  knowledge  of 
the  insured,  upon  receiving  notice  from  the 
insurer  to  cancel  a  prior  policy,  although 
there  had  been  no  delivery  of  that  policy, 
Commercial  Union  Assur.  Co.  v.  Urbansky, 
113  Ky.  624,  68  S.  W.  653. 

And  in  Merchants'  Ins.  Co.  v.  Shults,  8 
Kan.  App.  798,  57  Pac.  306,  where  both  par- 
ties had  acquiesced  in  the  substitution  of  an 
insurer,  the  court  said  that  an  agent  who 
was  authorized  to  obtain  insurance  was  not 
the  agent  of  the  insured  at  the  time  he 
issued  a  policy  to  take  the  place  of  one 
which  he  had  been  ordered  to  cancel. 

And  there  is  a  dictum  to  the  same  effect 
in  Larsen  v.  Thuringia  American  Ins.  Co. 
208  111.  166,  70  N.  E.  31. 

In  Martin  v.  Palatine  Ins.  Co.  106  Tenn. 
523,  61  S.  W.  1024,  where  an  applicant  for 
insurance  expressed  a  preference  for  cer- 
tain companies,  and  the  agent  stated  he 
could  not  place  the  risk  in  those  companies, 
but  that  he  would  procure  a  policy  in  an- 
other company  through  other  agents,  which 
he  did,  delivering  the  policy  to  the  insured, 
it  was  held  that  the  agent  had  no  power  to 
assent  to  the  cancelation  of  this  policy,  and 
to  substitute  another  in  one  of  the  com- 
panies represented  by  him  for  which  the 
insured  had  expressed  a  preference,  and  the 
first  company  was  held  liable,  although 
the  second  policy  had  been  delivered  to  the 
personal  representative  of  the  insured,  the 
former  never  having  consented  to  the  can- 
celation of  the  first  policy. 

And  where  policies  procured  by  an  agent 
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had  to  be  to  the  satisfaction  of  the  insured, 
no  recovery  can  be  had  on  a  policy  which 
the  agent,  upon  being  informed  of  a  previ- 
ous insurer's  intention  of  raising  its  rate, 
filled  out,  countersigned,  and  placed  in  his 
safe,  but  did  not  deliver,  no  attempt  being 
made  to  take  up  the  first  policy  until  the 
day  after  the  insured  property  was  de- 
stroyed, although  he  noted  on  his  books  a 
transfer  of  the  premium  and  the  cancela- 
tion of  the  previous  policy.  Kerr  v.  Mil- 
waukee Mechanics'  Ins.  Co.  54  C.  C.  A.  616, 
117  Fed.  442. 

Agents  authorized  to  keep  property  insured. 

Where  insurance  agents  representing  sev- 
eral companies  are  authorized  not  merely 
to  obtain  insurance,  but,  imder  a  general 
agreement  between  a  property  owner  and  an 
agent,  to  keep  the  property  insured,  it  is 
generally  held  that  the  agent  has  authority 
to  transfer  the  risk  to  another  company 
represented  by  him  on  notice  from  a  former 
insurer  to  cancel  an  existing  policy. 

Thus,  it  has  been  held  that  where  an 
agreement  is  made  by  a  property  owner 
with  an  insurance  agent,  that  the  latter 
will  keep  property  insured,  and  no  insur- 
ance companies  are  mentioned,  the  agent 
may,  upon  notice  from  an  insurer  to  cancel 
a  policy,  terminate  it  without  notice  to  the 
insured  and  substitute  a  policy  in  another 
company,  and  where  the  substituted  policy 
is  mailed  to  the  insured  before  a  losi  oc- 
curs, it  is  binding  although  it  does  not 
reach  the  insured  until  after  the  property 
has  burned.  Phoenix  Ins.  Co.  v.  State,  76 
Ark.  180,  88  S.  W.  917,  6  Ann.  Cas.  440. 

And  in  Jackson  v.  Fire  Asso.  of  Phila- 
delphia, 13  N.  Y.  S.  R.  257,  where  an  insur- 
ance agent  agreed  to  insure  property  in  a 
specified  company  if  it  would  carry  it,  and 
ii  not  to  insure  in  some  other  company, 
and  he  issued  a  policy  which  provided  tiiat 
it  might  be  canceled  on  notice  to  the  agent, 
in  the  company  mentioned,  and  delivered  it 
to  the  insured,  and  after  notice  to  cancel, 
without  the  insured's  knowledge,  he  placed 
the  risk  in  another  company,  which  refused 
it,  and  he  subsequently  placed  it  in  an- 
other company,  whose  policy  was  delivered 
to  the  insured,  and  the  first  policy  handed 
back  after  a  fire  had  occurred,  it  was  held 
that  the  first  two  policies  were  properly  ter- 
minated, and  that  the  last  company  was 
liable  for  the  loss,  since,  under  the  agree- 
ment with  the  property  owner,  it  was  the 
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Ins.  Co.  106  Mich.  83,  64  N.  W.  35;  John- 
Bom  ▼.  North  British  &  M.  Ins.  Co.  66  Ohio 
St.  6,  63  N.  E.  610;  Mutual  Assur.  Soc.  v. 
Scottish  Union  &  Nat.  Ins.  Co.  84  Va.  116, 
10  Am.  St.  Rep.  819,  4  S.  E.  178;  John 
R.  Davis  Lumber  Co.  y.  Hartford  F.  Ins. 
Co.  95  Wis.  226,  37  L.R.A.  131,  70  N.  W. 
84;  Buick  y.  Mechanics'  Ins.  Co.  103  Mich. 
76,  61  N.  W.  337;  Grace  v.  American  Cent. 
Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3  Sup. 
Ct.  Rep.  207;  Insurance  Cos.  v.  Raden,  87 
Ala.  311,  13  Am.  St.  Rep.  36,  5  So.  876; 


Hermann  v.  Niagara  F.  Ins.  Co.  100  N.  Y. 
411,  63  Am.  Rep.  197,  3  N.  E,  341;  1  Wood, 
Fire  Ins.  2d  ed.  §  142;  1  May,  Ins.  4th 
ed.  §§  67G  and  67H. 

Upon  loss  of  insured  property,  the  rights 
of  the  parties  to  the  contract  of  insurance 
are  fixed.  A  valid  claim  then  exists  or  does 
not  exist,  and  no  right  of  election  is  open 
to  insured  at  that  time  by  any  act  of  his 
to  change  the  rights  of  either  himself  or 
the  insurer. 

Cassville  Roller  Mill  Co.  v.  Mtn&  Ins.  Co. 


agenf  8  duty,  upon  notice  of  cancelation  by 
one  insurer,  to  place  the  risk  in  another  of 
the  companies  represented  by  him. 

And  in  Dibble  v.  Northern  Assur.  Co.  70 
Mich.  1,  14  Am.  St.  Rep.  470,  37  N.  W. 
704,  it  was  held  that  the  policy  first  issued 
was  properly  canceled,  and  that  there  was 
a  sumcient  delivery  of  the  one  substituted 
for  it,  where  it  appeared  that  an  insurance 
agent  who  had  authority  to  keep  one's  prop- 
erty insured  in  such  companies  as  the  agent 
might  select  placed  a  risk  in  a  company 
and  sent  the  policy,  which  authorized  the 
insurer  to  cancel  upon  notice,  to  the  in- 
sured; that,  upon  being  ordered  bv  the  in- 
surer to  cancel  it,  he  did  so,  and  notified 
the  insured  the  same  day,  and  at  the  same 
time  notified  him  that  he  had  rewritten  the 
risk  in  a  specified  company;  that  the  notice 
was  received  by  the  Insured's  clerk  the  next 
day,  and  new  policies  were  written  and 
placed  in  the  agent's  safe,  and  the  insurer 
notified  and  the  premium  remitted;  that  a 
loss  occurred  the  day  after  the  last  policy 
was  issued  and  the  notice  of  the  change 
was  received  by  the  insured. 

And  in  Todd  v.  German  American  Ins.  Co. 
2  Ga.  App.  789,  59  S.  E.  94,  it  was  held 
that  it  was  no  strained  inference  to  say 
that  a  property  owner's  expression  to  an 
insurance  agent  of  a  desire  tnat  his  agency 
should  carry  a  certain  amount  of  his  in- 
surance gave  authority  to  the  agent,  in  the 
event  that  any  insurance  originally  written 
bv  the  agent  in  companies  of  his  choosing 
should  become  canceled,  to  replace  it  with 
a  policy  in  some  other  company  represented 
by  the  agency,  and  in  this  case,  where  a 
company  in  which  the  agent  had  written 
^a  policy  became  bankrupt,  and  he  rewrote 
*the  risk  in  other  companies  represented  by 
him,  that,  from  the  insured's  instructions 
to  the  agent,  and  from  the  other  attending 
evidence  and  circumstances,  the  jury  might 
find  an  assent  by  the  insured  to  the  new 
policy  in  lieu  of  the  old. 

And  it  was  held  that,  in  determining 
whether  the  insured's  assent  was  to  be  in- 
ferred, the  jury  would  be  authorized  to  take 
'  into  consideration  not  only  the  insured's 
exact  words,  but  also  the  surrounding  cir- 
cumstances, and  to  apply  their  common 
knowledge  as  intelligent  men  as  to  what  a 
customer  meant  when  he  asked  an  insurance 
office  to  carry  so  much  insurance  for  him. 
Ibid. 

So,  in  Wilson  v.  German-American  Ins. 
Co.  90  Kan.  355,  133^  Pac.  715,  where  an 
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insurance  agent  representing  several  com- 
panies was  employed  to  procure  insurance 
on  property  without  designating  the  com- 
pany, and  the  premium  was  paid  and  the 
agent  agreed  to  place  the  policy  in  his  safe 
and  keep  the  property  insured,  and  policies 
were  written  in  two  companies,  one  after 
the  other,  which  the  insurers  ordered  can- 
celed, after  which  the  agent  resolved  to 
place  it  in  another  company,  and  began  to 
write  a  policy,  but  was  unable  to  finish  it 
on  account  of  darkness,  and  the  property 
was  burned  that  night,  it  was  held  that 
there  was  a  binding  contract  of  insurance 
with  the  last  company. 

And  in  Finley  v.  Western  Empire  Ins.  Co. 
69  Wash.  673,  125  Pac.  1012,  where  agents 
who  had  obtained  a  policy,  upon  notice  from 
the  insurer  to  cancel  it,  secured  a  policy 
in  another  company,  which  was  not  de- 
livered to  the  insured  until  the  property 
covered  was  destroyed,  it  was  held  that, 
considering  the  whole  record,  the  agents  had 
authority  to  substitute  the  policy  in  order 
to  keep  up  the  amount  of  insurance. 

In  Hartford  F.  Ins.  Co.  v.  McKenzie,  70 
111.  App.  615,  where  an  agent,  upon  notice 
to  cancel  a  policy  covering  a  hazardous  risk 
which  had  been  refused  by  several  insurers, 
made  notations  purporting  to  transfer  the 
risk  to  another  company,  and  signed  a 
policy  in  blank,  and  charged  the  insured 
with  the  premium  on  his  books,  it  was  held 
that  he  acted  without  authority  from  the 
insured,  although  there  was  some  evidence 
that  the  insur^  had  instructed  the  agent 
to  write  him  up  in  another  company  in  case 
of  cancelation  of  a  policy.* 

Authority  inferred  from  usage. 

In  Hamm  Realty  Co.  v.  New  Hampshire 
F.  Ins.  Co.  80  Minn.  139,  83  N.  W.  41,  where 
for  fifteen  years  an  insurance  agency  rep- 
resenting several  companies,  and  authorized 
to  issue  policies,  had  carried  the  risk  on 
a  property  owner's  buildings,  designating 
the  companies,  and  receiving  notice  of  can- 
celations, and  issuing  new  policies  as  sub- 
stitutes without  objection  by  the  insured, 
it  was  held  that  an  insurer  represented  by 
such  agency  was  liable  on  a  policy  issued 
by  the  agency  to  replace  one  which  it  had 
been  ordered  to  cancel,  although  a  loss  oc- 
curred before  the  policy  was  delivered  to 
the  insured,  it  appearing  that  it  was  not 
the  custom  of  the  agency  to  immediately 
deliver  policies  substituted  by  it  for  those 
canceled.  J.  T.  W. 
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105  Mo.  App.  146,  79  S.  W.  720;  Clark 
T.  Insurance  Co.  of  N.  A.  80  Me.  26,  36 
LJEI.A.  276,  36  Atl.  1010;  Wilson  v.  New 
Hampshire  F.  Ins.  Co.  140  Mass.  210,  5  N. 
E.  818;  Insurance  Cos.  v.  Raden,  87  Ala. 
311,  13  Am.  St.  Rep.  36,  6  So.  876. 

Testimony  of  insured  that  no  autliority 
was  given  to  the  insurance  agents  to  ac- 
cept notice  of  cancelation  of  policy,  and 
also  that  no  such  notice  was  in  fact  re- 
ceived, is  competent  and,  if  uncontroverted, 
conclusive  of  the  question. 

Wisconsin  C.  R.  Co.  t.  Phcenix  Ins.  Co. 
123  Wis.  313,  101  N.  W.  703. 

The  agent  procuring  the  insurance  pol- 
icy is  not,  in  the  absence  of  express  au- 
thority given,  or  such  course  of  business  as 
of  itself  is  'evidence  of  such  authority,  the 
agent  of  insured  for  receiving  notice  of 
cancelation. 

Clark  V.  Insurance  Co.  of  N.  A.  89  Me. 
26,  35  L.R.A.  276,  35  Atl.  1010;  Kerr  v. 
Milwaukee  Mechanics'  Ins.  Co.  54  C.  C.  A. 
616,  117  Fed.  447. 

An  agent  of  an  insurance  company  has 
no  authority  to  insure  property  already 
destroyed;  and  a  policy  written  and  in- 
tended as  a  substitute  for  a  subsisting  pol- 
icy in  another  company,  but  not  delivered, 
and  of  which  the  assured  has  no  knowledge 
until  after  the  property  is  destroyed  by 
fire,  is  not  a  valid  contract  of  insurance. 

Stebbins  v.  Lancashire  Ins.  Co.  60  N.  H. 
65;  Hermann  y.  Niagara  F.  Ins.  Co.  100 
N.  Y.  411,  53  Am.  Rep.  197,  3  N.  E.  341; 
Hartford  F.  Ins.  Co.  v.  McKenzie,  70  111. 
App.  615;  London  ft  L.  F.  Ins.  Co.  v.  Turn- 
bull,  86  Ky.  '230,  5  8.  W.  542. 

The  objection  that  an  action  was  not 
brought  until  the  statute  of  limitations  had 
run  must  be  pleaded  as  a  defense,  and  can- 
not be  raised  for  the  first  time  on  appeal. 

Harlin  v.  Stevenson,  30  Iowa,  371;  Tred- 
way  V.  McDonald,  51  Iowa,  663,  2  N.  W. 
567;  Welch  v.  McGrath,  59  Iowa,  519,  10 
N.  W.  810;  Qoring  v.  Fitzgerald,  105  Iowa, 
507,  75  N.  W.  358;  Belken  v.  Iowa  Falls, 
122  Iowa,  430,  98  N.  W.  296;  Re  McMurray, 
167  Iowa,  648,  78  N.  W.  691;  Borghart  v. 
Cedar  Rapids,  126  Iowa,  313,  68  L.RJI.  306, 
101  N.  W.  1120. 

The  objection  that  an  action  was  begun 
sooner  than  provided  by  a  statute  of  limita- 
tion cannot  be  raised  on  appeal  where  not 
interposed  at  the  trial. 

Clason  y.  Kehoe,  87  Hun,  368,  34  N.  Y. 
Supp.  431;  Farmers'  Benev.  F.  Ins.  Asso.  v. 
Kinsey,  101  Va.  236,  43  S.  E.  338;  Petty 
V.  Mutual  F.  Ins.  Co.  Ill  Iowa,  358,  82  N. 
W.  767;  Van  Camp  v.  Keokuk,  130  Iowa, 
716,  107  N.  W.  933. 
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Weaver,  J.,  delivered  the  opinion  of  tlia 
court: 

The  plaintiff  is  a  lumber  dealer  at  Water- 
loo, Iowa.  The  defendant  insurance  com- 
pany maintains  a  recording  agency  in  that 
city  conducted  by  Jameson  ft  French. 
Through  this  agency  the  policy  in  suit  was 
issued,  and  during  the  period  named  in  such 
policy  the  property  insured  was  destroyed 
by  fire.  These  facts  are  conceded,  but  de- 
fendant denies  liability  on  the  grounds  (1) 
that,  when  the  issuance  of  the  policy  was 
reported  by  its  agents,  defendant  rejected 
the  risk  and  canceled  the  policy,  and  that 
same  was  never  in  fact  delivered  or  paid 
for;  and  (2)  that,  in  violation  of  a  pro- 
vision of  said  policy,  the  plaintiff  procured 
other  insurance  upon  the  property  without 
the  knowledge  or  consent  of  the  defendant, 
whereby  the  contract  of  insurance  with  de- 
fendant became  void  and  of  no  effect. 

The  facts  conceded  or  well  established  are 
as  follows:  Upon  plaintiff's  application 
Jameson  ft  French,  defendant's  recording 
agents,  acting  within  the  scope  of  their 
authority,  issued  the  policy  in  suit,  and 
received  payment  of  the  stipulated  pre- 
mium. This  policy  was  issued  on  January 
27,  1908,  and  duly  reported  by  said  agents 
to  the  defendant  at  Des  Moines.  Eight 
days  later  defendant  addressed  a  letter  to 
Jameson  ft  French,  saying  that  the  rate 
was  inadequate,  and,  unless  a  higher  rate 
could  be  procured,  they  were  directed  to 
take  up  the  policy  and  return  it  for  can- 
celation. This  demand  or  direction  was 
received  by  Jameson  ft  French  on  Febru- 
ary 5,  1908,  but  was  not  then  reported  by 
them  to  the  plaintiff  lumber  company. 
On  the  same  day  they  entered  upon  their 
records  a  note  of  the  cancelation  of  the 
policy,  and  directed  an  employee  to  rewrite 
the  same  risk  in  the  Iowa  Manufacturers' 
Insurance  Company,  which  they  also  repre- 
sented. Such  policy  was  prepared  not 
earlier  than  February  6,  1908,  but  it  was 
antedated  as  of  February  1,  1908,  and  it 
is  not  entirely  clear  from  the  record 
whether  the  instrument  was  executed  before 
the  property  was  .destroyed  by  fire,  on  Feb- 
ruary 7,  1908.  As  a  matter  of  bookkeeping 
the  plaintiff's  payment  of  premium  which 
had  been  credited  to  the  defendant  company 
was  transferred  to  the  credit  of  the  manu- 
facturers' company.  On  the  morning  of 
February  8,  1908,  having  learned  of  the 
fire,  a  representative  of  Jameson  ft  French 
went  to  the  manager  of  the  plaintiff  com- 
pany, told  him  that  the  defendant  had  asked 
a  cancelation  of  its  policy,  and  that  the 
agents  had  on  the  day  before  written  up 
another  in  the  manufacturers'  company  to 
to  take  its  place,  and  upon  the  strengiJi  of 
such  alle^d  facts  4ciniMide4  an  ei^^haa^e 
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of  said  policies.  The  manager  replied  that 
he  only  wanted  what  was  right  and  to  get 
the  insurance  for  which  he  had  paid;  took 
the  policy  offered  to  him,  and  returned 
the  one  previously  issued.  Thereafter  the 
plaintiff  demanded  of  said  agents  a  return 
of  the  policy  sued  upon,  and  offered  to  sur- 
render the  policy  of  the  manufacturers' 
company. 

1.  There  is  no  evidence  whatever  to  support 
the  plea  that  the  policy  was  never  delivered 
or  paid  for.  The  delivery  and  the  payment 
are  hoth  shown,  and  neither  was  disputed 
upon  the  trial.  We  have,  then,  to  consider 
whether  the  policy  was  canceled  and  de- 
fendant released  from  liahility  thereon. 
Jameson  ft  French  being  recording  agents 
authorized  to  countersign  and  deliver  poli- 
cies, it  requires  neither  argument  nor 
citation  of  authorities  to  support  the  prop- 
osition that  this  policy  upon  delivery  to 
plaintiff  became  a  valid  contract  of  insur- 
ance. It  is  equally  clear  that  such  policy 
could  not  be  effectively  canceled  by  no- 
tice or  instruction  from  the  company  to 
its  own  agents  that  the  premium  was 
inadequate,  and  that,  unless  a  higher 
rate  could  be  obtained,  the  policy  must 
be  taken  up.  The  insured  could,  of  course, 
authorize  the  agents  to  act  for  him  in 
receiving  notice  of  cancelation  and  in  pro- 
curing other  insurance  in  case  his  policy 
was  thereafter  canceled,  but  the  giving  of 
such  authority  in  this  case  was  nowhere 
shown,  nor  is  it  to  be  fairly  implied  from 
the  record.  It  should  also  be  here  remem- 
bered as  having  material  bearing  upon  this 
controversy  that  the  defendant  did  not  at- 
tempt nor  order  an  unconditional  cancela- 
tion of  the  policy.  Addressing  its  agents 
under  date  of  February  4,  1908,  it  called 
their  attention  to  the  character  of  the  risk, 
disapproving  the  rate  charged  as  being  in- 
sufficient, and  adding:  "We  consider  it  well 
worth  11  per  cent  for  three  years,  fire  and 
lightning,  and  unless  you  can  obtain  this 
rate,  we  will  ask  you  to  very  kindly  take 
up  our  policy  and  return  it  to  us  for 
cancelation."  This  direction  quite  dearly 
contemplated  an  effort  on  the  part  of  the 
agents  to  obtain  the  increased  premium,  and 
that  cancelation  should  only  follow  the  fail- 
ure of  such  effort.  So  far  as  shown,  the 
agents  did  not  consult  the  plaintiff  on 
the  subject,  or  attempt  to  induce  it  to  meet 
the  company's  demand.  This,  even  without 
respect  to  the  lack  of  due  notice  to  the  in- 
sured, would  seem  to  be  not  so  much  an  act 
of  cancelation  as  it  was  a  proposition  or 
threat  of  cancelation  to  be  made  upon  the 
failure  of  the  insured  to  comply  with  the 
demand  for  a  greater  premium.  The  case 
thus  presented  is  similar  in  principle  to  the 
one  decided  in  Van  Tassel  ▼.  Greenwich 
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Ins.  Co.  161  N.  Y.  130,  45  N.  E.  365.  There 
the  plaintiff  held  a  policy  for  $10,000, 
which  was  renewed  or  extended  for  a 
year.  A  week  later  the  company  addressed 
a  letter  to  the  agent,  saying  the  risk  was 
declined  for  $10,000,  but  that  the  company 
would  renew  for  $5,000  if  wanted,  and  that 
the  risk  would  not  be  held  binding  for  more 
than  $5,000.  No  reply  was  made  to  this 
communication,  and  a  loss  was  incurred 
within  six  days  thereafter.  Suit  being 
brought,  defendant  sought  to  escape  liabil- 
ity on  the  ground  that  the  policy  as  issued 
had  been  canceled,  and  that  the  proposition 
or  offer  to  renew  for  the  smaller  amount 
had  not  been  accepted.  The  defense  was 
overruled,  it  being  held  that  the  letter  con- 
stituted no  more  than  a  proposed  cancela* 
tion,  and  not  a  cancelation  in  fact.  See 
also  Chrisman  &  S.  Bkg.  Co.  v.  Hartford  F. 
Ins.  Co.  75  Mo.  App.  310. 

The  point  is  made  in  argument  that, 
plaintiff  having  applied  to  Jameson  ft 
French  for  insurance  without  designating 
any  particular  company  in  which  the  pol- 
icy was  desired,  the  agents  were  authorized 
to  place  it  in  any  responsible  company  rep- 
resented by  them,  and  that,  upon  notice  to 
them  of  the  cancelation  of  such  policy,  it 
was  within  the  scope  of  their  implied  au- 
thority to  place  the  risk  with  some  other 
insurer.  With  this  contention  we  are  un- 
able to  agree.  Plaintiff  did  not  deal  with 
Jameson  &  French  as  mere  soliciting  agents 
to  present  its  application  to  different  com- 
panies in  succession  until  one  was  found 
willing  to  accept  the  risk.  They  were, 
as  we  have  seen,  recording  agents  author- 
ized to  issue  policies  for  the  company. 
Plaintiff  applied  to  them  for  insurance  in 
a  stated  sum.  They  furnished  it,  and  plain- 
tiff paid  for  it.  The  contract  was  complete, 
and  thenceforward  these  agents  ceased  in 
any  manner  to  represent  the  insured.  If 
the  defendant  thereafter  undertook  to  can- 
cel the  policy,  it  was  a  new  and  indepen- 
dent transaction,  in  which  its  agents  could 
not  represent  nor  bind  the  plaintiff  without 
special  authority  so  to  do,  or  a  previous 
course  of  dealing  between  such  parties  from 
which  the  authority  may  be  implied.  John 
R.  Davis  Lumber  Co.  v.  Hartford  F.  Ins. 
Co.  95  Wis.  226,  37  L.RJ^..  131,  70  N.  W. 
84;  Hartford  F.  Ins.  Co.  v.  McKenzie,  70 
111.  App.  615;  Commercial  Union  Assur.  Co. 
V.  Urbansky,  113  Ky.  624,  68  S.  W.  653; 
Clark  V.  Insurance  Co.  of  N.  A.  80  Me.  26, 
36  L.R.A.  276,  36  Atl.  1008;  Partridge  v. 
Milwaukee  Mechanics'  Ins.  Co.  13  App. 
Div.  510,  43  N.  Y.  Supp.  632;  Merchants' 
Ins.  Co.  V.  Shults,  8  Kan.  App.  798,  57  Pac. 
306 ;  Snedicor  v.  Citizens'  Ins.  Co.  106  Mich. 
83,  64  N.  W.  35;  Edwards  v.  Sun  Ins. 
Co.  101  Mo.  App.  45,  73  S.  W,  886 ;  Mutual 
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Assur.  Soc.  V.  Scottish  Union  k  Nat.  Ins.  Co. 
84  Va.  116,  10  Am.  St.  Rep.  819,  4  S.  £. 
178;  Martin  v.  Palatine  Ins.  Co.  106  Tenn. 
523,  61  S.  W.  1024;  Grace  t.  American 
Cent.  Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932, 
3  Sup.  Ct.  Rep.  207 ;  Newark  F.  Ins.  Co.  v. 
Sammons,  110  111.  166;  Stilwell  v.  Mutual 
L.  Ins.  Co.  72  N.  Y.  385;  Hermann  v.  Niag- 
ara F.  Ins.  Co.  100  N.  Y.  411,  53  Am.  Rep. 
197,  3  N.  £.  341;  Broadwater  v.  Lion  F. 
Ins.  Co.  34  Minn.  466,  26  N.  W.  465.  The 
precedents  cited  to  the  contrary  effect, — 
Arnfeld  v.  Guardian  Assur.  Co.  172  Pa.  605, 
34  Atl.  680;  Kooistra  v.  Rockford  Ins.  Co. 
122  Mich.  620,  81  N.  W.  668,;  Standard  Oil 
Co.  V.  Triumph  Ins.  Co.  64  N.  Y.  85,— and 
others  of  that  class,  are  not  in  point.  In 
each  of  these  cases  the  person  receiving 
the  notice  was  the  admitted  agent  or  broker 
of  the  insured,  or  the  course  of  business 
between  the  insured  and  the  company's 
agent  for  a  considerable  period  had  been 
such  as  to  justify  an  implication  of  au- 
thority to  act  in  the  premises. 

Here  there  is  no  claim  of  express  author- 
ity, nor  is  there  any  proof  of  prior  trans- 
actions or  course  of  business  from  which  a 
finding  of  implied  authority  could  be  sus- 
tained. The  notice  of  Jameson  &  French, 
not  having  been  communicated  to  plaintiff 
till  after  the  loss  had  occurred,  was  neces- 
sarily unavailing  to  relieve  the  defendant 
from  its  liability,  unless  we  are  required 
to  hold  as  a  matter  of  law  that  plaintiff's 
act  in  receiving  the  policy  in  the  manufac- 
turers' company  and  giving  up  the  one  in 
suit  is  an  act  which  bars  or  estops  it  from 
denying  the  effectiveness  of  the  alleged  can- 
celation. Counsel  argued  that  if  plaintiff 
had  been  informed  of  the  change  in  the 
policies  before  the  loss  occurred,  and  had 
accepted  the  one  last  written  in  exchange 
for  the  first,  he  would  be  held  to  have  rati- 
fied the  act,  and  could  not  recover  from  the 
defendant.  This  is,  of  course,  true,  but  it 
does  not  follow  that  such  an  exchange  or 
attempted  substitution  made  after  the  loss 
would  have  the  same  effect.  In  the  case 
supposed  by  counsel,  the  plaintiff's  ratifica- 
tion having  been  made  while  the  insured 
property  was  still  in  existence,  the  manu- 
facturers* company  would  clearly  be  bound 
by  the  contract  made  by  its  agents,  and 
the  defendant  discharged  from  further  lia- 
bility. In  the  case  before  us,  the  alleged 
ratification  cannot  upon  any  theory  be  said 
to  have  taken  place  until  after  the  loss 
occurred,  when  the  insured  property  had 
ceased  to  exist,  and  the  agents  could  no 
longer  bind  the  manufacturers'  company  by 
any  attempt  to  insure  it  at  that  time.  De- 
fendant cannot  relieve  itself  from  liability 
for  loss  already  occurred  by  inducing  the 
insured  to  receive  the  alleged  policy  of 
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another  company,  issued  without  authority 
and  affording  no  indemnity  whatever.  De- 
cisions touching  upon  transactions  of  this 
kind  are  quite  numerous. 

It  has  frequently  been  held  that  an 
agent  has  no  authority  to  insure  property 
already  destroyed,  and  a  policy  written  and 
intended  as  a  substitute  for  a  subsisting 
policy  in  another  company,  but  not  deliv- 
ered or  brought  to  the  notice  of  the  prop- 
erty owner  until  after  loss,  is  not  a  valid 
contract  of  insurance.  Stebbins  v.  Lan- 
cashire Ins.  Co.  60  K.  H.  65;  Clark  T.  In- 
surance Co.  of  N.  A.  89  Me.  26,  35  L.R.A. 
276,  36  Atl.  1008;  Kerr  v.  Milwaukeee  Me- 
chanics' Ins.  Co.  54  C.  C.  A.  616,  117 
Fed.  442.  In  the  last-cited  case,  as  in  the 
case  at  bar,  the  insurer  in  the  first  policy, 
the  Phoenix  company,  notified  its  agent  to 
cancel  it.  The  agent  Rohrer  made  the  en- 
try in  his  books,  transferred  the  premium 
credit  to  the  Milwaukee  company,  and 
wrote  up  a  policy  in  the  last-named  com- 
pany ready  for  delivery  to  the  insured,  who 
was  given  no  notice  of  the  transaction  until 
after  a  fire  had  destroyed  the  property, 
when  an  actual  delivery  of  the  policy  was 
made.  In  holding  that  such  acts  did  not 
work  a  cancelation  of  the  first  policy,  the 
court  reviews  the  precedents  to  which  we 
have  already  called  attention,  and  says: 
"These  cases  hold  that  the  written  but  un- 
delivered policy  never  matured  into  a  con- 
tract for  insurance,  and  that  liability  upon 
the  subsisting  policy,  which  was  intended  to 
be  replaced,  was  fixed  by  the  burning  of 
the  proper^  while  it  was  still  in  force. 
The  acts  of  bookkeeping  of  Rohrer  in  mark- 
ing cancelation  on  his  office  record  of  the 
Phoenix  company's  policy,  and  transferring 
in  his  accounts  the  credit  for  premium 
from  that  company  to  the  defendant  com- 
pany, all  done  in  anticipation  of  his  pur- 
posed delivery  of  defendant  company's 
policy  in  replacement  for  the  expected  sur- 
render of  the  policy  of  the  Phoenix  com- 
pany, were  futile,  and  affected  no  existing 
rights  or  liabilities.  London  &  L.  F.  Ins. 
Co.  v.  Tumbull,  86  Ky.  230,  237,  5  S.  W. 
642;  Hartford  F.  Ins.  Co.  v.  McKenzie,  70 
111.  App.  616,  623.  In  the  present  case  it 
clearly  appeared  that  at  the  time  of  the 
burning  of  the  elevator,  the  policy  of  the 
Phoenix  Insurance  Company  was  a  valid 
contract  of  insurance,  which  had  never  been 
surrendered  nor  canceled ;  and  that  plaintiff, 
the  insured,  then  held  it  as  such.  The 
policy  of  the  defendant  company  was  then 
an  undelivered  writing,  not  yet  a  contract, 
and  because  of  the  destruction  of  the  prop- 
erty while  it  was  in  that  condition,  it  never 
became  a  contract."  'The  Clark  Case  cited 
from  the  Maine  court  arose  upon  a  state 
of  facts  very  similar  to  those  we  have  here 
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to  deal  with.  The  plaintiff  applied  to  the 
agents  for  insurance,  which  they  wrote  in 
the  Commercial  Union  Company.  A  few 
days  later  that  company  wrote  the  agents 
to  cancel  the  policy.  Without  notifying 
the  insured,  they  directed  their  clerk  to 
write  another  policy  in  the  Insurance  Com- 
pany of  North  America.  That  policy  was 
antedated,  as  was  done  in  this  case,  and 
credit  for  the  premium  paid  was  trans- 
ferred to  the  last-named  company.  Before 
the  change  was  reported  to  the  insured,  the 
property  burned.  Thereafter  the  agent  in- 
duced the  insured  to  receive  the  last 
policy  and  give  up  the  one  first  written, 
assuring  him  that  it  would  be  all  right. 
As  a  matter  of  safety  separate  actions  were 
brought  on  these  policies  setting  up  the 
facts  of  the  attempted  cancelation  and 
change.  Speaking  with  reference  to  the  ac- 
tion upon  the  policy  last  issued,  the  court 
says:  "The  agent  had  no  authority,  express 
or  implied,  to  effect  any  insurance  for  the 
plaintiff  beyond  what  had  already  been 
completed.  His  authority  was  to  procure 
for  the  plaintiff  $1,200  insurance  in  one  of 
the  companies  which  he  represented,  and, 
having  done  that  to  the  acceptance  of  the 
plaintiff,  his  agency,  so  far  as  the  plaintiff 
was  concerned,  was  accomplished,  and  he 
had  no  authority  to  make  further  insur- 
ance on  the  behalf  of  the  plaintiff.  Nor  was 
it  the  intention  even,  on  the  part  of  the 
agent,  to  effect  additional  insurance.  It 
was,  at  most^  an  attempt  to  transfer  a  risk 
from  one  company  to  another  at  the  in- 
stance of  the  company  then  carrying  the 
risk,  and  without  the  consent  of  the  as- 
sured. The  attempted  cancelation  and  the 
effort  to  place  the  risk  in  the  defendant 
company  were  parts  of  the  same  transac- 
tion with  no  consent  of  the  assured.  Un- 
less the  cancelation  was  valid,  the  second 
risk  did  not  attach.  It  is  not  pretended 
that  the  plaintiff  was  aware  of  any  inten- 
tion or  attempt  at  cancelation  till  the 
morning  after  the  loss  occurred.  Until  the 
five  days'  notice  provided  in  the  policy  should 
be  given  him,  or  he  should  consent  to  such 
cancelation,  the  first  policy  would  remain 
in  force,  and  the  second  would  not  become 
operative  as  a  legal  subsisting  contract." 
Quite  in  point  and  to  the  same  effect  are 
Massasoit  Steam  Mills  Co.  v.  Western 
Assur.  Co.  125  Mass.  110;  Wilson  v.  New 
Hampshire  F.  Ins.  Co.  140  Mass.  210,  5  N. 
E.  818;  Stebbins  v.  Lancashire  Ins.  Co.  60 
N.  H.  65. 

If  it  be  said  that,  Jameson  &  French 
being  agents  of  the  manufacturers'  com- 
pany, its  assent  to  the  issuance  of  the  sec- 
ond policy  must  be  assumed,  it  is  none  the 
less  true  that  the  assent  of  the  plaintiff 
was  essential  to  the  existence  of  a  com- 
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pleted  contract,  and,  if  such  assent  was  not 
given  or  procured  until  after  the  subject 
of  insurance  had  been  destroyed,  the  com- 
pany would  not  be  bound  thereby.  Mutual 
L.  Ins.  Co.  V.  Young,  23  Wall.  85,  23  L.  ed. 
152;  Michigan  Pipe  Co.  v.  Michigan  F.  &i 
M.  Ins.  Co.  92  Mich.  403,  20  L.R.A.  277,  52 
N.  W.  1070,  and  cases  already  cited.  Coun- 
sel's illustration  of  a  case  in  which  the 
insurance  companies  deal  directly  together, 
the  second  company  agreeing  to  take  the 
risk  which  is  being  carried  by  the  first 
company,  and  loss  ensues  before  the  policy 
is  delivered,  does  not  cover  the  case  at  bar. 
In  such  instance  there  is  a  complete  con- 
tract of  reinsurance  for  the  benefit  of  the 
first  insurer,  which  may  be  enforced.  But 
the  first  company  is  in  no  manner  relieved 
from  its  obligation  to  the  property  owner, 
although  it  is  in  position  to  protect  itself 
against  ultimate  loss  by  calling  upon  the 
second  company  for  the  promised  indemni- 
ty. Massasoit  Steam  Mills  Co.  v.  Western 
Assur.  Co.  125  Mass.  110. 

Neither  company  is  empowered  to  speak  or 
act  for  the  holder  of  the  first  policy,  or  to 
bind  him  to  an  acceptance  of  the  second 
policy,  and  he  is  equally  powerless  to  bind 
the  second  insurer  by  a  consent  given  after 
a  loss  has  occurred.  But  two  cases  are 
brought  to  our  attention  from  which  any 
apparent  support  for  defendant's  position 
can  be  extracted, — Larsen  v.  Thuringia 
American  Ins.  Co.  208  111.  166,  70  N.  £. 
31 ;  Amfeld  v.  Guardian  Assur.  Co.  172  Pa. 
605,  34  Atl.  580, — and  a  careful  reading 
of  these  demonstrates  that  neither  goes  to 
the  extent  claimed  for  it.  In  the  Arnfeld 
Case  plaintiff  employed  a  broker  to  procure 
insurance,  and  the  broker  obtained  a  pol- 
icy from  the  guardian  company.  This  com- 
pany thereafter  notified  the  broker  of  its 
purpose  to  cancel  the  policy  within  five 
days.  Acting  upon  the  notice,  the  broker 
at  once  procured  a  policy  in  the  Queen 
Company,  and  notified  the  guardian  com- 
pany thereof,  and  assured  it  that  it  was 
relieved  from  further  liability.  The  in- 
sured accepted  the  policy  from  the  Queen 
Company,  and  that  company  conceded  its 
liability,  and  paid  its  proportion  of  the 
loss.  Action  was  also  brought  on  the  first 
policy,  and  the  essence  of  the  decision  upon 
appeal  in  that  case  is  that  the  court  should 
have  instructed  the  jury  that  if  the  second 
policy  was  taken  as  a  substitute  for  the 
first,  and  not  merely  as  additional  insur- 
ance, and  if  the  second  company  accepted 
responsibility  and  paid  its  share  of  the 
loss,  then  the  first  policy  should  be  treated 
as  canceled,  and  no  recovery  could  be  had 
thereon.  Of  the  soundness  of  this  proposi- 
tion there  can  be  no  dispute,  and  it  is  in 
no    manner   inconsistent   with   the   ooDclu« 
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Bions  we  have  above  announced.  The  Lar- 
sen  Case,  decided  by  the  Illinois  court,  is 
substantially  similar  in  its  facts  to  the  Arn- 
feld  Case,  in  that,  after  being  notified  of 
the  exchange  of  policies,  the  insured  not 
only  assented  thereto,  but  presented  its 
claim  to  the  substituted  company,  which 
acknowledged  its  liability  and  paid  its 
proportion  of  the  loss.  The  insured  having 
thus  received  the  indemnity  promised  in 
the  policy  last  issued,  the  court  very  proper- 
ly says:  '*It  cannot  lie  in  him  now  to  say 
that  there  was  no  consideration  for  the 
surrender  of  the  policy  issued  by  appellee, 
and  that  appellee  is  not  relieved  from  lia- 
bility by  that  transaction."  Without  fur- 
ther consideration  of  the  authorities,  we 
have  to  say  that  we  are  quite  clear  that 
there  was  never  any  efficient  cancelation  of 
the  policy  issued  by  the  defendant,  nor  was 
there  a  valid  substitution  therefor  of  the 
policy  of  the  manufacturers'  company.  For 
the  reasons  already  stated,  it  must  be  held 
that  the  defense  based  upon  an  alleged 
avoidance  of  the  policy  by  the  act  of  the 
plaintiff  in  procuring  additional  insurance 
is  without  any  support  in  the  record. 

2.  The  defendant  further  insists  that  the 
judgement  below  must  be  reversed  because 
the  action  was  prematurely  begun.  This 
fact  is  said  to  affirmatively  appear  from  the 
printed  record,  a  statement  which  the  ap- 
pellee questions.  We  have  not  undertaken 
to  satisfy  ourselves  in  that  respect  because 
it  appears  to  be  unnecessary.  The  objec- 
tion to  the  timeliness  of  the  action  was  not 
raised  in  pleading  or  by  motion  in  arrest, 
nor  does  it  appear  to  have  been  in  any  man- 
ner called  to  the  attention  of  the  trial  court. 
Under  such  circumstances,  it  cannot  be 
raised  for  the  first  time  in  this  court. 
Petty  v.  Mutual  F.  Ins.  Co.  Ill  Iowa,  358, 
82  N.  W.  767;  Van  Camp  v.  Keokuk,  130 
Iowa,  716,  107  N.  W.  933;  Borghart  v.  Ce- 
dar Rapids,  126  Iowa,  313,  68  L.R.A.  306, 
101  N.  W.  1120.  The  objection  is  quite 
certainly  not  one  which  goes  to  the  juris- 
diction of  the  court,  and  the  general  rule 
that  other  objections  not  in  any  manner 
raised  in  the  trial  court  will  not  be  consid- 
ered on  appeal  is  so  general  and  universal 
that  citation  of  authorities  in  support 
thereof  is  not  required.  The  action  is  at 
law.  The  burden  was  upon  defendant  to 
make  good  its  several  defenses,  or  some  of 
them,  and  the  findings  of  the  trial  court 
upon  all  disputed  matters  of  fact  are  in 
favor  of  the  plaintiff. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  below  is  therefore  af- 
firmed. 

Sherwln,  J.: 

By  mistake  an  opinion  written  upon  the 
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original  submission  of  this  case,  reversing 
the  judgment  below,  was  released  and  pub- 
lished pending  a  petition  for  rehearing. 
See  Waterloo  Lumber  Co.  v.  Des  Moines 
Ins..  Co.  150  Iowa,  607,  130  N.  W.  147. 

Said    opinion    is    hereby    ordered    with- 
drawn. 


Petition  for  rehearing  denied. 


IOWA  SUPRE3IE  COURT. 

JOHN  P.  LOONEY,  Appt., 

V. 

CITY  OF  SIOUX  CITY,  Iowa. 

(—  Iowa,  — ,  146  N.  W.  287.) 

Mnnfcipal  corporation  »   liability   for ' 
tort  of  police  officer. 

Failure  of  a  superintendent  of  police  to 
take  the  bond  from  a  police  officer  author- 
ized by  ordinance,  before  permitting  him 
to  exercise  the  duties  of  hi^  office,  does  not 
render  the  municipality  liable  for  a  tort 
committed  by  such  officer  in  the  perform- 
ance of  his  duty,  since  it  is  in  the  exercise 
of  a  governmental  function. 

(February  11,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Woodbury 
County  sustaining  a  demurrer  to  a  petition 
filed  to  recover  damages  for  negligent  fail- 
ure of  the  defendant  city  to  have  a  police- 
man of  the  city  under  bond  when  plaintiff 
was  shot  and  injured  by  him.    Affirmed. 

Statement  bv  Preston,  J.: 

This  is  an  action  wherein  the  plaintiff 
seeks  to  recover  damages  from  the  defend- 
ant city  for  negligence  in  failing  to  have 
one  Matt  Carr,  a  policeman  of  said  city, 
under  bond  on  the  1st  day  of  May,  1912, 
when  plaintiff  was  shot  and  injured  by  the 
said  police  officer.  The  demurrer  to  the 
petition  was  sustained.     Plaintiff  appeals. 

Mr.  Andrew  G.  Lehr,  for  appellant: 
The  board  of  civil  service  commissioners 
and  the  city  council  act  for  and  on  behalf 
of  the  city,  and  their  negligence  and  breach 

Note.  —  A  search  has  disclosed  no  other 
cases  involving  the  liability  of  a  municipal- 
ity for  failure  to  require  a  bond  of  an 
officer. 

The  general  subject  of  municipal  liability 
for  torts  of  police  officers  is  treated  in  the 
notes  to  Gillmor  v.  Salt  Lake  City,  12 
L.R.A.(N.S.)  537,  and  Sehy  v.  Salt  Lake 
City,  42  L.R.A.(N.S.)  915.  For  other 
phases  of  municipal  liability  for  acts  of 
officers,  see  Index  to  L.R.A.  Notes,  "Mu- 
nicipal corporations,"  §§  81-84. 
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of  duty  are  the  negligence  and  breach  of 
duty  of  the  city,  and  there  is  no  discre- 
tion in  the  matter,  as  it  is  the  neglect  of  a 
ministerial  duty  for  which  the  city  is 
liable. 

Gray  t.  Griffin,  111  Ga.  361,  61  L.R.A. 
131,  36  S.  £.  792;  Gibson  v.  Huntington, 
38  W.  Va.  177,  22  I..R.A.  561,  45  Am.  St. 
Rep.  853,  18  S.  £.  447. 

The  appointment  and  putting  under  bond 
of  a  police  officer  are  a  ministerial  act  and 
duty,  and  not  a  governmental  act,  in  which 
the  city  has  no  discretion,  and  the  negli- 
gence of  its  officers  is  the  negligence  of  the 
city,  for  which  the  city  is  liable. 

Ibid. 

Messrs.  Schmidt  &  Pike,  for  appellee: 

The  policy  power  in  all  its  branches,  as 
exercised  by  a  municipality,  is  a  govern- 
mental function,  and  in  the  performance  of 
this  function,  the  municipality  represents 
the  state.  The  officers  exercising  these 
powers  are  state  officers. 

Calwell  V.  Boone,  61  Iowa,  687,  33  Am. 
Rep.  154,  2  N.  W.  614;  Easterly  v.  Irwin, 
99  Iowa,  604,  68  N.  W.  919;  Lahner  v. 
WiUiams,  112  Iowa,  428,  84  N.  W.  507; 
Ball  V.  Woodbine,  61  Iowa,  83,  47  Am.  Rep. 
805,  15  N.  W.  846;  Curran  v.  Boston,  151 
Mass.  505,  8  L.R.A.  243,  21  Am.  St.  Rep. 
465,  24  N.  E.  781;  Bartlett  v.  Columbus, 
101  Ga.  300,  44  L.R.A.  795,  28  S.  E.  599; 
Elliott,  Mun.  Corp.  2d  ed.  1010,  §  318, 
p.  323. 

The  mere  fact  that  the  city  takes  a  bond 
in  these  cases  cannot  in  any  respect  in- 
crease the  liability  of  the  city  to  the  in- 
diyidual.  It  cannot  be  liable  indirectly  for 
what  it  is  not  directly  liable. 

28  Cyc.  267;  Ogg  v.  Lansing,  35  Iowa, 
495,  14  Am.  Rep.  409;  Vanhorn  v.  Des 
Moines,  63  Iowa,  447,  50  Am.  Rep.  760, 
19  N.  W.  293;  Goddard  v.  Harpswell,  30 
Am.  St.  Rep.  376,  case  note. 

Preston,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  states  in  his  petition  that 
while  under  arrest  of  one  Matt  Carr,  a  po- 
liceman of  the  defendant  city,  he  was  shot 
and  severely  injured  by  the  said  Carr,  and 
that  he  recovered  in  the  district  court  of 
Woodbury  county  a  judgment  against  the 
said  Carr  of  $4,000  for  his  injuries  so 
sustained,  and  that  he  tried  to  enforce  said 
judgment  against  said  Carr,  but  that  Carr 
had  no  property  subject  to  execution,  either 
at  the  time  of  the  injury  or  any  time  there- 
after, and  that  the  city,  by  practice  and 
custom,  has  fixed  the  amount  of  the  bond 
required  of  its  policemen  at  $2,000,  and 
that  the  plaintiff  is  therefore  damaged  in 
the  amount  of  $2,000  owing  to  the  negli- 
gence of  the  defendant  city  in  not  having 
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said  Carr  under  bond  at  the  time  of  said 
injury. 

Carr  was  appointed  policeman  on  the  22d 
day  of  April,  1012,  and  up  to  May  1,  1012, 
when  he  shot  plaintiff,  had  not  given  bond. 
A  copy  of  a  part  of  the  ordinance  on  this 
subject  is  attached  to  the  petition,  under 
the  title,  ''Bonds  of  City  Officers,"  and  is  as 
follows:  "Sec.  2.  The  superintendents  of 
the  different  departments  are  hereby  au- 
thorized to  require  bonds  from  employees  in 
their  respective  departments,  not  mentioned 
in  §  1  hereof,  and  to  fix  the  amount  of  said 
bonds,  whenever  they  shall  deem  such  ac- 
tion necessary.  Such  bonds  shall  comply 
as  to  sureties  with  other  bonds  herein  re- 
quired, and  shall  be  approved  by  the  city 
council." 

The  grounds  of  the  demurrer  are:  "First. 
That  the  said  city  was  acting  in  a  govern- 
mental capacity,  as  the  agent  of  the  state, 
in  enforcing  the  police  regulations  in  said 
city,  and  for  any  wrongs  committed  by  the 
agents  or  officers  of  said  city  in  relation 
thereto,  it  is  not  liable,  either  directly  or 
indirectly.  Second.  That  the  requirements 
that  a  bond  be  furnished  by  police  officers 
was  a  requirement  imposed  upon  the  officers 
of  the  city  acting  in  a  governmental  ca- 
pacity, and  that  the  failure  of  any  munic- 
ipal officer  to  require  such  bond  is  the 
failure  to  exercise  or  perform  a  govern- 
mental duty,  and  not  the  breaoh  of  a  munic- 
ipal obligation  for  which  a  city  may  be 
liable." 

The  only  authorities  cited  by  appellant 
are  Gray  y.  Griffin,  111  Ga.  361,  51  L.R.A. 
131,  36  S.  E.  702;  Gibson  v.  Huntington,  38 
W.  Va.  177,  22  L.R.A.  661,  45  Am.  St.  Rep. 
853,  18  S.  E.  447;  Laws  of  Iowa,  34  G.  A. 
chap.  54,  §  2;  Code,  §§  1182,  1183.  Gray's 
Case  was  an  action  in  which  plaintiff 
attempted  to  hold  the  defendant  city  liable 
for  wrongful  imprisonment,  and  it  was  held 
that  the  city  was  exercising  a  governmental 
function  and  could  not  be  held  liable.  That 
is  appellee's  contention  in  the  case  at  bar. 
The  Gibson  Case  was  an  action  brought  for 
the  alleged  wrongful  death  of  a  child, 
caused  by  the  falling  of  an  embankment 
which  had  been  undermined  by  a  person 
without  the  knowledge  of  the  city.  The 
city  was  held  not  liable,  but  on  the  ground 
that  it  did  not  have  notice  of  the  defect. 
In  the  opinion  the  couft  makes  some  gener- 
al observations  as  to  the  rules  by  which 
a  city  is  liable  for  injuries  sustained  by  the 
negligent  management  of  its  corporate 
property,  and  for  injuries  caused  by  its 
negligence  in  the  discharge  of,  or  failure  to 
discharge,  such  duties  as  are  purely  minis- 
terial, and  not  governmental  or  discretion- 
ary. These  rules  are  conceded  by  the  de- 
fendant to  be  correct  statements  of  the  law. 


548 


IOWA  SUrilEMK  COURT. 


Chapter  54,  Acts  of  34  G.  A.,  has  reference 
to  civil  service  examinations  of  lire  and 
police  oflicers  before  a  commission,  in  cities 
^juder  tlie  commission  form  of  govern- 
ment. It  is  not  alleged  in  the  petition  in 
this  case  tliat  the  defendant  city  is  under 
such  form;  but  this  is,  perhaps,  not  ma- 
terial, llie  appIica;ion  of  this  act  to  this 
case  is  not  stated  by  appellant  furtlier  than 
that  he  concedes  the  appointment  of  a 
policeman  to  be  a  governmental  act;  but, 
he  asserts,  that  the  requiring  of  a  bond  of 
such  officer,  but  some  other  officer  of  the  city 
(in  this  case,  under  §  2  of  the  ordinance, 
the  superintendent  of  the  department),  is 
a  ministerial  act  for  which  the  city  is 
liable.  Sections  1182  and  1183  of  the  Code 
are  the  requirements  as  to  the  officers  giv- 
ing bond.  It  may  be  observed  here — though 
it  has  not  been  suggested  in  argument — 
that  §  1185  of  the  Code  provides  that  the 
amount  of  the  bond  shall  be  in  such  a  sufn 
as  the  council,  by  ordinance,  prescribes; 
while,  under  the  ordinance,  this  is  to  be 
done  by  the  superintendents  of  the  depart- 
ments. A^ain,  §  1197  provides  that  it  shall 
be  a  misdemeanor  for  an  oflicer  of  whom  a 
bond  is  required  to  act  without  giving  the 
bond;  and  that  he  shall  be  liable  to  a  fine 
for  an  amount  not  exceeding  the  amount  of 
the  bond  required  of  him. 

In  this  case  neither  the  statute  nor  the 
ordinance  of  the  city  fixes  the  penalty  of 
the  bond;  but,  as  stated,  the  petition  al- 
leges that  **by  practice  and  custom  it  has 
been  fixed  at  $2,000."  Plaintiff  seems  to 
rely  on  the  ordinance  rather  than  the  state 
law.  It  mav  be  further  noticed  that  the 
ordinance  seems  not  to  be  mandatory,  but 
authorizes  the  superintendents  of  the  dif- 
ferent departments  to  require  bonds  "when- 
ever thev  shall  deem  such  action  neces- 
sarv."  It  is  doubtful  whether,  under  the 
allegations  of  the  petition,  there  is  any  fact 
pleaded  or  showing  that  any  bond  was  re- 
quired of  the  policeman;  but  conceding,  for 
the  purpose  of  the  argument,  that  it  was,  it 
is  clear  that  it  was  not  an  administrative, 
but  a  governmental,  act,  and  the  failure  to 
perform  it  docs  not  make  the  defendant 
liable. 

The  defendant  cites  the  following  au- 
thorities: Calwell  V.  Boone,  51  Iowa,  G87, 
33  Am.  Rep.  154,  2  N.  W.  614;  Easterly  v. 
Irwin,  99  Iowa,  694,  6S  N.  W.  919;  Lahner 
V.  Williams,  112  Iowa,  428,  84  N.  W.  507; 
Ball  V.  W-oodbine,  61  Iowa,  83,  47  Am.  Rep. 
805,  15  N.  \V.  846;  Curran  t.  Boston,  161 
Mass.  505.  8  L.R.A.  243,  21  Am.  St.  Rep. 
465,  24  N.  E.  781;  Bartlett  v.  Columbus,  101 
Ga.  300,  44  L.R.A.  795,  28  S.  E.  599;  Elli- 
ott,  Mun.  Corp.  2d  ed.  1910,  §  318,  p.  323; 
28  Cyc.  267b,  268 ;  Ogg  v.  Lansing,  35  Iowa, 
495,  499,  14  Am.  Rep.  499;  Vanhorn  v.  Des  I 
51  L.R.A.  (N.S.) 


Moines,  63  Iowa,  447,  50  Am.  Rep.  750,  II 
N.  W.  293,  294;  case  note  in  30  Am.  St 
Rep.  376,  401.  Ihe  last  four  cases  are 
cited  to  sustain  the  proposition  thax  ths 
mere  fact  that  the  city  takes  a  bond  \l 
these  cases  cannot  in  any  respect  incnrtse 
the  liability  of  the  city  to  the  inJividuaJ: 
it  cannot  be  liable  indirectly  for  wl:at  it 
is  not  directly  liable. 

It  is  well  settled,  and  it  is  not  contended 
otherwise  by  appellant,  that  an  act,  wheth- 
er of  omission  or  commission,  of  an  oilii-er 
or  employee  of  a  municipal  corporatiun, 
done  in  the  line  of  the  performance  of  an 
official  duty  public  in  character,  does  not 
make  the  municipality  liable  for  the  ton 
or  wrongdoing  of  such  officer  or  employee, 
while  engaged  as  such,  unless  expresaly  au- 
thorized by  statute  or  otherwise.  The 
grounds  of  exemption  from  liabihty  as 
stated  in  some  of  the  cases  are,  subsLiti- 
tially,  that  the  corporation  is  engaged  in 
the  performance  of  a  public  service,  in 
which  it  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity,  but 
which  it  is  bound  to  see  performed  in  pur- 
suance of  a  duty  imposed  by  law  for  tj? 
general  welfare  of  the  public.  In  this  case 
the  policeman,  Carr,  was  a  public  ofijctT, 
and  it  is  admitted  by  appellant  that  be- 
cause of  this  the  city  would  not  be  respon- 
sible directly  for  his  act  in  shooting  plain- 
tiff. The  requirement  that  such  officer 
must  give  bond,  if  under  the  record  in  tliia 
case  it  is  required,  and  the  failure  to  do 
so,  is  but  the  act  of  another  officer  of  tU 
defendant  corporation,  and  is  but  one  of 
the  steps  to  be  taken  in  the  appointment 
and  qualification  of  such  policeman.  This 
duty  of  the  superintendent  of  the  police 
department  is  a  public  service,  or  govern- 
mental function,  in  which  he  acts  as  a  serv- 
ant of  the  state,  and  the  city  is  not  liable 
for   a  failure   to   perform   it. 

As  bearing  on  this  question  and  as  sus- 
taining our  conclusion,  we  cite,  without  dis- 
cussion, the  following  additional  cases:  Mc- 
Fadden  v.  Jewell,  119  Iowa,  321,  60  L.R.A. 
401,  97  Am.  St.  Rep.  321,  93  N.  W.  302; 
Hall  V.  Concord,  71  N.  H.  367,  68  L.R.A. 
455,  52  Atl.  864;  Hull  v.  Roxboro,  142  N. 
C.  453,  12  L.R.A.  (N.S.)  638,  55  S.  E.  351: 
Nicliolson  V.  Detroit,  129  Mich.  246,  56 
L.R.A.  601,  88  N.  W^  695;  Carty  ▼.  Winoo- 
ski,  78  Vt.  104,  2  L.R.A.(N.S.)  *95,  62  Atl. 
45,  6  Ann;  Cas.  436,  19  Am.  Keg.  Rep.  565; 
Dudley  v.  Flemingsburg,  115  Ky.  6,  60 
L.R.a!  575,  103  Am.  St.  Rep.  253.  72  S.  W. 
387,  1  Ann.  Cas.  958;  Evans  v.  Kankakee. 
231  111.  223,  13  L.R.A.(N.S.)  1190,  S3  N.  E- 
223;  Kelley  v.  Boston,  186  Mass.  165.  6*) 
L.R.A.  429,  71  N.  E.  299. 

The  court  below  ruled  correctly  upon  the 
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point   presented,   and   the   judgment   is   af- 
firmed. 

Ladd,  Ch.,  J.,  and  Evans  and  Weaver, 
JJ.,  concur. 


GEORGIA  SUPREME  COURT. 

EXCHAJS'GE  NATIONAL  BANK  OF  FITZ- 
GERALD, Plff.  in  Err., 

V. 

J.  A.  J.  HENDERSON. 

(139  Ga.  260,  77  S.  E.  36.) 

Bills  and  notes  —  illej^al  consideration 
—  bona  fide  holder  —  buying  notes. 

1.  A  promissory  note  given  for  an  illegal 
and  immoral  consideration  is  void,  and  can- 
not be  enforced,  even  in  the  hands  of  an 
innocent  purchaser  for  value,  before  due, 
and  without  any  notice  of  defense.  And  this 
is  BO  even  if  the  consideration  of  the  note 
ifl  in  part  legal. 

Headnotes  by  Hill,  J. 


(a)  Buyin£[  or  sellin<?,  or  offering  to  buy 
or  sell,  a  vote  at  any  election  in  this  state. 
or  in  any  county  thereof,  is  both  illegal  and 
immoral. 

(b)  Buying  or  selling  votes  and  political 
influence  is  both  illegal  and  immoral ;  aud 
a  note  having  as  a  basis  such  consideration; 
in  whole  or  in  part,  is  void,  and  cannot  be 
enforced  in  the  hands  of  an  innocent  pur- 
chaser. 

Evidence  —  admissibility. 

2.  The  court  did  not  err  in  admitting  in 
evidence  the  testimony  objected  to,  of  the 
several  witnesses  for  the  defendant,  under 
the  facts  of  this  case;  nor  in  refusing  to 
charge  the  jury  as  requested  in  writing  by 
the  plaintiff's  counsel. 

Appeal  —  motion  for  new  trial. 

3.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

(January  18,  1913.) 

ERROR  to  the  Superior  Court  for  Irwin 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  on  a  promis- 
sory note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note,  —  Validity  of  agreements  tenditig 
to  influenee  elections  or  appoint' 
ments  to  ofjice, 

I,  Agreements    tending   to    influence    elec- 
tions, 540. 
II.  Agreements    tending    to    influence    ap- 
pointments  to   office,  554. 

J.  Agreements  tending  to  influence 

elections. 

Agreements    to    accept    less    than    legal 
amount     of     compensation     are     excluded. 
See  the  note  to  Lukens  v.  Nye,  36  L.R.A. 
(N.S.)  244. 

For  agreements  in  consideration  of  with- 
drawal of  candidaev  for  office,  sec  the  note 
to  Com.  ex  rel.  Layman  v.  Sheeran,  37 
L.R.A.{N.S.)    289. 

For  validity  of  agreement  to  divide  fees 
or  salary  of  public  officers,  see  the  note  to 
Anderson  v.  Branstrom,  43  L.R.A.  (N.S.) 
422. 

For  contract  as  to  the  location  of  pub- 
lic buildings  [not  connected  with  any  vot- 
ing or  election],  see  the  note  to  Edwards 
V.  Goldsboro,  4  L.R.A.(N.S.)    589. 

As  to  injunction  in  favor  of  party  in 
pari  delicto  against  enforcing  or  other- 
wise proceeding  with  illegal  contract, 
see  the  note  to  Basket  v.  Moss,  48  L.R.A. 
842. 

"It  is  the  interest  of  the  state  that  all 
places  of  public  trust  should  be  filled  by 
men  of  capacity  and  intejxrity,  and  that 
the  appointing  power  should  be  shielded 
from  influences  which  may  prevent  the  best 
selection;  hence  the  law  aiiiiuh  every  con- 
tract for  procuring  the  apj^nintment  or 
election  of  any  person  to  an  ofli  e."  Grier, 
J,,  in  Marshall  v.  Baltimore  &  0.  R.  Co. 
16  How.  314,  14  L.  ed.  953. 
61  LjajiL.(N.S.) 


Contracts   involving  advance   of   money   or 
credit  to  aid^  an  election. 

Most  cases  are  decided  expressly  upon 
statutes.  In  Martin  v.  Wade,  37  Cal.  168, 
however,  the  decision  was  placed  upon  pub- 
lic policy;  and  it  was  there  held  that  a 
recovery  could  not  be  had  upon  a  note 
given  for  the  amount  of  advances  made  up- 
on a  contract,  which  was  rescinded  at  the 
time  of  the  giving  of  the  note,  the  origi- 
nal contract  being  that  a  candidate,  if  elect- 
ed, would  give  certain  of  the  emoluments 
of  his  office  to  one  who  was  to  use  his 
political  and  personal  influence  to  secure 
such  candidate's  election,  and  was  to  advance 
him  money  to  be  used  for  that  purpose. 
The  court  said:  "That  the  agreement 
.  .  .  was  i»  violation  of  the  gen- 
eral law  of  public  policy,  immoral,  and 
malum  in  sc,  and  therefore,  wholly  void, 
there  can  be  no  reasonable  doubt,"  stating 
also  that  such  contracts  "corrupt  and 
poison  the  very  source  of  political  power 
in  republican  governments." 

But  unless  the  statutes  prohibit  the  use 
of  any  money  by  a  candidate,  it  would 
seem  that  a  loan  of  money  to  him  for  use 
in  his  election  generally  might  be  recovered, 
as  it  would  not  be  presumed  to  be  for  an 
illegal  purpose.  Thus  it  was  held  in  Des- 
kins  V.  Phillips,  11  Ky.  L.  Rep.  485  (re- 
ported on  memorandum),  that  the  fact 
that  a  note  was  executed  for  monev  lent 
by  the  payee  to  the  payor  a  few  days  be- 
fore the  electi(ni,  to  enable  the  defendant 
"to  make  the  race"  for  county  judge,  was 
not  sufficient  to  enable  the  appellate  court 
to  say,  ajrainst  the  opinion  of  the  trial 
court,  that' the  purpose  was  the  bribery  of 
voters,  althou2:h  the  court  might  suspect 
that  the   plaintiff  must   have   known   that 
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Messrs.  L.  Kennedy,  Elkins  &  \¥all, 
and  Haygood  &  CuUs  for  plaintiff  in  er- 
ror. 

Mr.  H.  J.  Quincey,  for  defendant  in 
error : 

The  note  was  void  even  in  the  hands  of 
a  bona  fide  holder  for  value. 

Johnston  Bros.  y.  McConnell,  65  Ga.  120; 
Cunningham  v.  National  Bank,  71  Ga.  400, 
51  Am.  Rep.  266,  75  Ga.  366;  Mobs  v.  Ex- 
change Bank,  102  Ga.  808,  30  S.  £.  267; 
Jones  V.  Dannenberg  Co.  112  Ga.  426,  52 
L.RJl.  271,  37  S.  E.  729;  Rhodes  v.  Beall, 
73  Ga.  641;  Joyce,  Defenses  to  Commercial 
Paper,  §  291 ;  2  Am.  k  Eng.  Enc.  Law,  366. 

Mr.  W.  H.  Home  also  for  defendant  in 
error. 


Hill,    J.,   delivered    the   opinion    of  the 
court : 

The  Exchange  National  Bank  of  Fitz- 
gerald brought  suit  against  J.  A.  J.  Hender- 
son, as  maker,  and  Mitchell  &  Faulk,  as  in- 
dorsers,  upon  a  promissory  note  for  $400. 
The  note  was  payable  to  Mitchell  &  Faulk, 
who  indorsed  it  to  the  plaintiff  for  value 
before  due.  The  note  itself  does  not  dis- 
close the  consideration,  and  only  reciti'? 
that  it  is  given  "for  value  received."  At 
the  appearance  term  of  the  court,  J.  A.  J. 
Henderson,  the  maker  of  the  note,  filed  his 
plea  averring  that  the  note  was  without 
consideration,  and  was  obtained  by  fraud; 
that  the  note  was  given  for  a  certain  patent 
right;  that  the  consideration  had  failed, 
because  the  payees  of  the  note  failed  and 


$500,  the  amount  of  the  note,  could  not  be 
l^itimately  expended  within  three  days 
before  the  election. 

As  just  stated,  the  matter  has  usually 
arisen  under  express  statute,  or  in  case  of 
agreements  contemplating  an  act  prohibit- 
ed by  statute. 

Thus,  a  promissory  note  given  to  raise 
money  for  election  of  a  third  party  will 
not  support  a  recovery  by  a  holder  with  no- 
tice under  the  Canadian  statute,  which  pro- 
vides that  "every  'executory  contract,  or 
'  promise,  or  undertaking,  in  any  way  re- 
ferring to,  arising  out  of,  or  depending  up- 
on, any  election  under  this  act,  even  for 
the  payment  of  lawful  expenses,  or  the  do- 
ing of  some  lawful  act,  shall  be  void  in 
law."  St.  Fierre  v.  L'Ecuyer,  Rap.  Jud. 
Quebec,  23  C.  S.  495  (approving  Danser- 
eau  V.  St.  Louis,  18  Can.  S.  C.  587 ) . 

See  also  as  to  checks,  Dion  v.  Boulanger, 
Rap.  Jud.  Quebec,  4  C.  S.  358. 

In  Foley  v.  Speir,  100  N.  Y.  552,  3  N. 
E.  477  (affirming  11  Daly,  254),  it  was 
held  that  an  agreement  by  a  candidate  (for 
a  judgeship)  with  a  political  conmiittee 
was  void  which  provided  that  he  should 
pay  a  certain  definite  sum  pf  money  in  con- 
sideration of  certain  expenditures  to  be 
made  by  such  conunittee,  which  included 
rent  and  some  other  matters  not  included 
in  the  statute,  whidi  limited  contributions 
to  defraying  expenses  of  printing,  the  cir- 
culation of  votes,  handbills,  and  other  papers, 
and  for  conveying  sick,  poor,  and  infirm 
electors  to  the  polls;  and  the  commit- 
tee could  not  recover  from  the  c$indidate 
upon  such  contract.  The  court  distin- 
guished Hurley  v.  Van  Wagner,  28  Barb. 
109,  infra,  and  Sizer  v.  Daniels,  66  Barb. 
432,  infra. 

So,  a  promise  to  pay  to  the  owner  of  a 
building  a  certain  sum  if  he  would  permit 
the  buildinff  to  remain  standing  and  allow  it 
to  be  used  for  meetings  of  a  certain  political 
party,  etc.,  during  the  election,  was  held 
void  under  a  statute  making  it  a  misde- 
meanor to  contribute  money  intended  to 
promote  an  election  of  any  particular  per- 
son or  ticket  (except  for  printing,  and  for 
circulation  of  votes,  papers,  etc.),  and 
61  L.R.A.(N.S.) 


there  can  be  no  recovery  upon  such  promise. 
Jackson  v.  Walker,  6  Hill,  27;  thib  judg- 
ment was  affirmed  by  an  equal  vote  in  the 
court  of  errors  in  7  Hill,  387. 

But  it  has  been  held  that  the  chairman 
of  a  county  committee  of  a  political  party 
may  lawfully  employ  another  to  perform 
the  duties  of  that  position.  Thus,  in  Smith 
V.  Babcock,  3  App.  Div.  6,  37  N.  Y.  Supp. 
065,  it  was  held  that  a  contract  was  not 
necessarily  void  which  provided  that  the 
defendant,  being  desirous  of  accepting  the 
position  of  chairman  of  a  political  commit- 
tee, and  not  being  able  to  give  time  to  it, 
employed  the  plaintiff  personally  to  per- 
form these  duties  for  him  for  a  com- 
pensation which  was  agreed  upon  between 
them,  where  the  statute  was  designed  to 
prevent  "furnishing  money  or  entertain- 
ment to  induce  attendance  at  polls,"  and 
provided-  that  "any  person  who,  with  the 
intent  to  promote  the  election  of  a  person 
to  an  elective  office,  .  .  .  contributes 
mone^  for  any  other  purposes  than  the 
printing  and  circulating  of  handbills,  books, 
and  other  papers  previous  to  an  election  or 
town  meeting,  or  conveying  electors  to  the 
polls,  or  music  or  rent  of  halls,  is  guilty 
of  a  misdemeanor;"  the  court  stating  that 
if  such  a  contract  was  entered  into  for  the 
purpose  of  evading  the  statute,  it  would  be 
void. 

— where  lender  ignorant  of  purpose. 

A  contract  for  the  loan  of  money  which, 
in  the  lender's  ignorance,  is  procured  to 
further  the  election  of  a  certain  person,  is 
valid  and  enforceable. 

Thus,  the  fact  that  a  note  and  mortgage 
were  given  to  raise  money  to  use  in  pro- 
moting the  candidacy  for  office  and  the 
election  of  one  of  the  makers,  the  payee 
not  knowing  the  use  to  which  the  money  is 
to  be  put,  affords  no  defense  to  an  action 
by  the  payee  and  mortgagee  on  the  note 
and  mortgage.  Hale  v.  Harris,  28  Ky.  L.  Rep. 
1172,  5  L.R.A.(N.S.)  295,  91  S.  W.  660 
(where  it  was  stated  that  the  court  might 
not,  without  evidence,  assume  tiiat  the 
money  was  corruptly  used). 
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refused  to  make  over  or  to  transfer  to  the 
defendant  the  interest  in  and  to  the  patent 
right  for  which  the  note  was  given;  and 
that  they  were  unable  to  do  so,  for  the 
reason  that  they  did  not  own  or  have  at 
the  time  of  the  execution  of  the  note  any 
such  patent  right  aa  they  claimed  to  have. 
By  an  amendment  to  the  original  plea,  J. 
A.  J.  Henderson  set  up  the  defense  "that 
the  note  sued  upon  ...  is  void,  and 
that  the  plaintiff  cannot  recover  thereon, 
for  the  reason  that  said  note  was  given  for 
an  immoral  and  illegal  consideration,  to 
wit,  to  purchase  political  influence  and 
votes  in  an  election  held  in  said  county  for 
the  purpose  of  removing  the  courthouse 
from  Irwinville  to  Ocilla,"  and  that  the 
payees  fully  understood  that  the  considera- 


tion moving  the  maker  of  the  note  to  enter 
into  the  contract  for  the  purchase  of  an 
interest  in  the  patent  right  was  the  agree- 
ment that  he  was  to  obtain  the  political 
influence  of  the  payees  to  secure  the  re- 
moval of  the  courthouse,  and  that  the  pur- 
chase of  such  interest  was  a  mere  blind  to 
cover  up  such  illegal  and  immoral  contract, 
which  was  the  sole  consideration  for  the 
giving  of  the  note  sued  on.  The  amend- 
ment to  the  plea  further  averred  that  the 
transaction  was  part  of  a  general  scheme 
whereby  certain  citizens  of  Ocilla,  includ- 
ing the  defendant,  in  consideration  of  the 
agreement  on  the  part  of  Mitchell  &  Paulk 
to  exert  their  political  influence  in  favor 
of  the  removal  of  the  courthouse,  gave 
notes  in  the  aggregate  sum  of  $2,600  for 


Promises  by  candidate  to  appoint  to 

office. 

A  promise  by  a  candidate  for  electoral 
office  to  appoint  another  his  deputy  is  void 
and  cannot  be  enforced.  Robertson  v.  Rob- 
inson, 65  Ala.  610,  39  Am.  Rep.  17. 

And  an  agreement  between  two  candi- 
dates for  the  office  of  sheriff  is  void  which 
provides  that  whichever  one  is  elected  shall 
appoint  the  other  his  deputy,  and  pay  him 
one  half  of  the  emoluments.  Glover  y.  Tay- 
lor, 38  La.  Ann.  634. 

Hiring  influence  or  services. 

Contracts  purchasing  or  hiring  the  in- 
fluence of  another  to  further  a  particular 
election  are  wholly  void.  Wilcox  v.  Puryear, 
12  Ky.  L.  Rep.  656;  Gaston  v,  Drake,  14'Nev. 
175,  33  Am.  Rep.  548 ;  Swayze  v.  Hull,  8  N.  J. 
L.  54,  14  Am.  Dec.  399;  King  v.  Raleigh  & 
P.  S.  R.  Co.  147  N.  C.  263,  125  Am.  St.  Rep. 
546,  60  S.  E.  1133,  15  Ann.  Cas.  40;  Nich- 
ols ▼.  Mudgett,  32  Vt.  546;  Livingston  v. 
Page,  74  Vt.  356,  59  L.R.A.  336,  93  Am.  St. 
Rep.  901,  52  Atl.  965  (furthering  a  nomina- 
tion) ;  Whitman  v.  Ewin,  —  Tenn.  — ,  39 
S.  W.  742;  Exchange  Nat.  Bank  v.  Hen- 
derson. 

In  Whitman  v.  Ewin,  —  Tenn.  — ,  39  S. 
W.  742  (infra)  the  court  said:  "The  great- 
er his  influence,  the  more  powerful  his  elo- 
quence, the  more  persuasive  and  effective  his 
arts  and  skill,  the  more  important  it  is  that 
such  powers  and  capabilities  should  be  pre- 
served and  protected,  unbought  and  unpur- 
chasable,  for  the  beneflt  of  the  state  and 
the  public  weal,  and  only  allowed  to  be 
brought  into  pernicious  activity  from  pure- 
ly patriotic  and  unselfish  motives.  .  .  . 
AH  such  contracts  as  the  one  alleged  are 
corrupt,  contrary  to  public  policy,  illegal, 
void,  and  unenforceable  in  the  courts." 

''A  contract  by  which  one  agrees,  for 
money  or  other  personal  profit,  to  use  his 
efforts,  influence,  etc.,  to  induce  a  majority 
of  the  voters  at  an  election  to  vote  for  a 
particular  candidate  or  for  any  proposition, 
as  for  a  subscription  by  a  city  or  county  in 
aid  of  a  railroad,  is  against  public  policy, 
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and  therefore  void,"  Wilcox  v.  Puryear, 
supra. 

A  promissory  note  is  void  which  was 
made  in  consideration  that  the  promisee 
should  give  the  promisor  his  interest  in  pur- 
suing his  election  to  the  office  of  sheriff,  the 
note  being  payable  after  the  election  if  the 
promisor  was  elected,  and  no  recovery  can 
be  had  upon  it  by  the  promisee  against  the 
promisor.  Swayze  ▼.  Hull,  8  N.  J.  L.  64,  14 
Am.  Dec.  399. 

So,  a  contract  between  partners  that  one 
of  them  should  become  a  candidate  for  the 
office  of  district  attorney,  the  other  to  use 
his  best  efforts  to  secure  his  partner *s  elec- 
tion, and  the  fees  of  the  office  to  be  divided, 
is  void  and  will  not  support  an  action  by 
the  nonofficial  partner,  alleging  the  agree- 
ment to  divide  the  fees,  and  that  he  had 
rendered  services  to  the  other  partner  in 
his  official  capacity.  Gaston  v.  Drake,  14 
Nev.  175,  33  Am.  Rep.  548. 

The  same  is  true  of  contracts  securing 
the  support  of  newspapers.  Thus,  a  con- 
tract by  a  railroad  to  pay  a  newspaper  ed- 
itor for  endeavoring  in  his  paper  to  car- 
ry an  election  authorizing  the  issue  of  bonds 
for  the  building  of  a  railroad,  and  to  gain 
for  the  railroad  the  good  will  of  the  citi- 
zens, etc.,  is  void  and  will  not  sustain  a 
recovery.  King  v.  Raleigh  A,  P.  S.  R.  Co. 
147  N.  C.  263,  125  Am.  St.  Rep.  546,  60 
S.  E.  1133,  15  Ann.  Cas.  40,  where  the  court 
said:  "Contracts  for  money  or  personal 
profit,  to  use  efforts  and  influence  to  'car- 
ry an  election,'  especially  an  election  of 
tnis  character,  are  contra  honos  mores," 

In  Livingston  v.  Page,  74  Vt.  356,  59 
L.R.A.  336,  93  Am.  St.  Rep.  901,  52  Atl. 
965,  it  was  held  that  a  contract  between 
a  Republican  candidate  for  nomination  to 
the  office  of  Congressman  and  the  publish- 
er of  a  Democratic  newspaper,  whereby  the 
latter  was  to  use  his  influence  to  secure 
such  nomination,  was  void  as  against  pub- 
lic policy,  and  the  publisher  of  the  news- 
paper could  not  recover  upon  it.  (The 
plaintiff  asked  a  reasonable  compensation, 
but  a  verdict  was  directed  against  him.) 

So,  an  agreement  is  void  by  which  a  cred- 
itor agrees  to  reduce  the  debt  if  the  debtor 
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the  purchase  of  a  half  interest  in  the  patent 
rights.  There  was  much  testimony  both 
for  the  defendant  and  plaintitf.  Most  of 
the  witnesses  for  the  defendant  testified 
that  they  would  not  have  signed  the  notes 
except  that  they  thought  that  they  were 
signing  them  in  order  to  get  the  influence 
and  notes  of  Mitchell  &  Paulk  for  the  re- 
moval of  the  county  'site  from  Irwinville  to 
Ocilla.  William  Henderson  who  repre- 
sented those  interestec  in  having  the  coun- 
ty site  removed  to  Ocilla,  and  who  procured 
the  notes,  stated  to  each  one  signing  that 
Mitchell  &,  Paulk  would  use  their  influence 
for  Ocilla,  and  it  was  on  this  representa- 
tion that  the  notes  were  signed.  It  appears 
from  the  evidence  that  Mitchell  did  use 
his  influence  in  behalf  of  Ocilla;   in  fact, 


he  favored  the  removal  to  Ocilla  before  there 
was  put  in  motion  the  scheme  to  sell  the 
stock  in  the  corporation  which  was  organ- 
ized to  manufacture  and  sell  the  patented 
implement.  But  Paulk  did  not  vote  for,  or 
use  his  influence  for,  Ociila.  Some  of  the 
signers  of  the  notes  received  certificates  of 
stock  in  the  corporation.  Some  of  them, 
including  the  defendant,  gave  written 
recommendations  of  the  merits  of  the  pat- 
ented implement.  The  defendant  testified 
that  "part  of  the  consideration  of  that  note 
was  subscription  to  stock  in  that  corpora- 
tion,'' that  ''the  stock  was  sent  to  me  in- 
closed in  an  envelop,"  but  that  he  did  not 
return  it,'  as  he  did  not  know  who  sent  it, 
and  did  not  consider  the  stock  worth  any- 
thing.    A  patent  was  duly  issued,  and  a 


will  "work"  for  the  creditor's  election  to 
office,  and  it  will  not  effect  a  reduction  of 
the  debt.  Whitman  v.  Ewin,  —  Tenn.  — , 
39  S.  W.  742. 

See  also  under  the  Missouri  statute, 
Keating  v.  Hyde,  infra. 

The  same  is  true  of  an  agreement  to  can- 
cel a  debt  if  the  debtor  would  do  what 
he  could  for  the  creditor's  election  te  of- 
fice. Nichols  T.  Mudgett,  32  Vt.  546,  where 
it  was  argued  that  the  agreement  did  not 
necessarily  mean  that  the  debtor,  who  was 
politically  opposed  to  the  creditor,  should 
vote  for  him,  but  it  was  clear  that  he  had 
used  his  influence  for  him.  The  court  said: 
"Such  bargains  cannot  be  enforced  in  law. 
And  the  reason  why  they  cannot  be  en- 
forced is  not  iherely  because  they  are  made 
criminal  acts  by  statute,  or  are  opposed 
to  the  provisions  of  the  Constitution,  but 
because  of  their  own  inherent  turpitude, 
because  th^  are  corrupt  and  corrupting  be- 
cause they  are  destructive  to  public  vir- 
tue and  the  welfare  of  the  community.  In 
republican  governments  especially,  what- 
ever tends  to  destroy  the  purity  of  elections 
should  be  guarded  against  with  the  strict- 
est watchfulness,  and  pursued  with  the  most 
prompt  condemnation  by  court  and  legis- 
lators." 

The  default  of  the  person  whose  influ- 
ence is  purchased  will  not  alter  the  case. 
Thus,  it  was  held  that  the  court  would  not 
give  its  assistance  to  the  recovery  of  money 
sent  by  the  plaintiff  to  the  defendant,  with 
the  request  that  the  defendant  use  his  in- 
fluence to  get  the  plaintiff  nominated  to 
the  electoral  office  of  clerk  of  a  police  court, 
although  the  defendant  used  his  influence 
not  for  the  plaintiff,  but  against  him.  Li- 
ness  V.  Hesing,  44  111.  114,  92  Am.  Dec.  153. 

It  has  been  held  that  contracte  to  secure 
a  nomination  are  equallv  bad  with  those 
to  secure  an  election.  Livingston  v.  Page, 
supra,  where  the  court  said:  "When  the 
voters  are  unevenly  divided  into  two  par- 
ties, the  nomination  of  the  stronger  organ- 
ization is  usually  equivalent  to  an  election. 
And  when  party  action  is  less  decisive,  the 
subsequent  efforts  of  the  voters  are  ordi- 
narily conflned  to  a  selection  from  the  can- 
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didatcs  regularly  presented.  The  individu- 
al voter  of  a  large  electorate  can  seldom 
give  an  effective  expression  to  a  choice  that 
is  not  in  line  with  the  action  of  some  party 
convention.  To  secure  a  free  and  exact  ex- 
pression of  the  sovereign  will,  there  must 
be  a  proper  selection  of  candidates,  as  well 
as  an  honest  election.  If  the  choice  of 
delegates  and  the  action  of  the  nominating 
convention  is  improperly  determined,  the 
election  ballote  will  fail  to  express  the  real 
judgment  of  the  voters." 

See  also  Keating  v.  Hyde,  23  Mo.  App. 
555,  infra;  Liness  v.  Hesing,  44  111.  114,  92 
Am.  Dec.  153,  supra;  and  Strasburger  v. 
Burk  (Md.)  13  Am.  L.  Reg.  K.  S.  607,  in- 
fra. 

But  in  Sizer  v.  Daniels,  66  Barb.  426,  it 
was  held  that  services  rendered  to  a  polit- 
ical committee  by  their  agent  under  a  con- 
tract with  him  before  the  nomination  of 
any  candidate  were  not  against  the  stat- 
utes making  it  a  misdemeanor  to  contrib- 
ute mone^  to  further  the  election  of  a  par- 
ticular person  or  a  particular  ticket. 


— ^hiring  services. 

Between  the  hiring  of  influence  and  the 
hiring  of  services  there  is  sometimes  no 
material  distinction. 

In  Whitman  v.  Ewin,  supra,  a  contract 
to  "work"  for  a  candidate  s  election  was 
held  to  be  void. 

And  in  Keating  v.  Hyde,  23  Mo.  App. 
555,  it  was  held  that  an  agreement  not  to 
enforce  an  obligation  if  the  obligor  would 
"work"  for  the  nomination  of  the  obligee 
as  candidate  for  an  electoral  office  was 
void,  where  the  statute  made  it  a  misde- 
meanor to  give  or  contract  to  give  any- 
thing to  another  who  should  endeavor  to 
procure  the  election  of  a  person  to  office. 
(The  court  stated  that  it  would  not  be  il- 
legal to  compensate  a  person  for  merely 
advertising  a  candidate  by  means  of  papers, 
etc.,  where  one  acted  as  an  advertiser,  and 
not  as  an  advocate.) 

But,  on  the  other  hand,  it  has  been  held 
that  it  is  not  necessarily  illegal  to  hire  a 
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charter  procured  for  the  corporation.  The 
original  payees  of  the  note,  Mitchell  & 
Paulk,  denied  in  their  testimony  that  the 
consideration  of  the  note  was  their  vote  and 
influence  in  behalf  of  Ocilla,  but  insisted 
that  it  was  given  for  an  interest  in  a  pat- 
ented fertilizer  distributor,  and  for  stock 
in  a  corporation  to  manufacture  and  sell 
the  distributor.  The  jury  returned  a  ver- 
dict for  the  defendant.  A  motion  for  a  new 
trial  was  overruled,  and  the  plaintiff  ex- 
cepted. 

1.  The  main  question  to  be  determined 
in  this  case  is  whether  the  promissory  note 
sued  on  is  void  in  the  hands  of  an  inno- 
cent purchaser  for  value,  who  took  it  before 
due  and  without  notice  of  any  defense. 
The    Civil    Code,    §    4286,    declares:    "The 


bona  fide  holder  for  value  of  a  bill,  draft, 
or  promissory  note,  or  other  negotiable  in- 
strument, who  receives  the  same  before  it  is 
due,  and  without  notice  of  any  defect  or 
defense,  shall  be  protected  from  any  de- 
fenses set  up  by  the  maker,  acceptor,  or  in- 
dorser,  except  the  following:  (1)  Non  e8t 
factum.  (2)  Gambling,  or  immoral  and 
illegal  consideration.  (3)  Fraud  in  its 
procurement."  It  is  insisted  by  the  defend- 
ant that  the  real  consideration  of  the  note 
sued  on  was  the  votes  and  political  influ- 
ence of  the  payees  of  the  note,  Mitchell  ft 
Paulk,  in  agreeing  to  thus  assist  the  de- 
fendant and  others  in  having  the  coimty 
site  of  Irwin  county  removed  from  Irwin- 
ville  to  Ocilla,  where  the  defendant  lived; 
that,  although  the  plaintiff  claims  that  the 


person  to  present  the  views  of  the  candidate 
when  he  cannot  personally  do  it. 

Thus,  it  was  held  that  a  contract  by  which 
a  candidate  for  Vice  President  of  the  United 
States  employed  a  person  to  speak  in  advoca- 
cy of  his  candidacy  in  his  native  state  of 
Indiana,  when  sued  upon  in  the  New  York 
courts,  will  be  presumed  to  have  been  made 
in  Indiana,  and  unless  it  appears  that  such 
contract  is  void  in  Indiana,  it  will  be  pre- 
sumed to  be  a  good  contract,  in  the  absence 
of  averment  to  the  contrary.  Murphy  v. 
English,  64  How.  Pr.  362,  where  the  court 
said:  "No  authority  has  been  cited  to 
show  that  it  is  an  offense  at  common  law 
for  a  candidate  for  a  national  office,  who 
could  not  personally  present  his  individu- 
al views  of  national  policy  over  a  wide  area 
of  constituency,  to  employ  and  compensate 
a  person  for  that  purpose.'' 

In  Howard  v.  Jacoby,  3  Pa.  Co.  Ct.  436, 
it  was  said  obiter  that  the  statute  was  not 
intended  to  prevent  the  hiring  of  a  person 
to  canvass  for  tiie  hirer  as  candidate. 

And  a  contract  with  a  laborer  was  en- 
forced against  one  who  hired  him  to  trav- 
el through  the  country  to  assist  in  putting 
up  and  taking  down  a  tent  which  his  em- 
ployer used  for  his  meetings  in  which  he 
agitated  the  election  of  a  certain  presiden- 
tial candidate.  Hurley  v.  Van  Wagner,  28 
Barb.  109.  The  court  considered  that  Jack- 
son V.  Walker,  5  Hill,  27,  supra,  was  not  to 
be  extended  beyond  the  circumstances  of 
the  case,  and  that  the  legislature  did  not 
intend  to  prohibit  matters  of  the  nature 
concerned  in  the  action.  This  ca!*e,  togeth- 
er with  Sizer  v.  Daniels,  66  Barb.  439, 
was  distinguished  in  Foley  v.  Speir,  100 
N.  Y.  558,  3  N.  E.  477,  as  not  being  con- 
trary to  the  decision  in  that  case. 

Contracts  involving  furnishing  food  or 
drink  to  voters. 

The  statutes  prohibiting  the  furnishing 
of  meat,  etc.,  or  intoxicating  liquors,  to 
voters,  are  frequent,  and  contracts  involv- 
ing a  breach  of  these  statutes  are  void, 
and  will  not  su]iport  a  recovery  by  the 
person  furnishing  such  supplies,  against  the 
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candidate  directing  that  they  be  furnished. 
Ribban  v.  Crickett,  1  Bos.  &  P.  264;  Lof- 
house    V.    Wharton,    1    Campb.    550,    note. 

And  personally  voting  against  a  candi- 
date will  not  save  contracts  of  this  ciiar- 
acter.  Thus,  in  Duke  v.  Asbee,  33  N.  C. 
(11  Ired.  L.)  112,  it  was  held  under  the 
state  statutes  where  a  liquor  seller  sued 
a  candidate  upon  a  contract  in  which  he 
furnished  the  defendant,  at  his  request, 
such  liquor  as  the  defendant  and  his  po- 
litical friends  might  desire,  that  it  was 
immaterial  that  the  plaintiff  alleged  that 
he  did  not  further  the  candidacy  of  the  de- 
fendant, that  he  was  opposed  to  him  polit- 
ically, and  voted  agamst  him,  the  court 
holding  that  the  jurors  should  have  been 
instructed  that,  if,  from  the  testimony, 
they  believed  it  was  the  intention  of  the 
defendant  to  influence  the  election  by  the 
meat  and  drink  furnished  by  the  plaintiff, 
and  that  intention  was  known  to  the  plain- 
tiff, the  latter  could  not  recover. 

A  contract  with  the  defendant  by  which 
the  plaintiff  was  to  supply  intoxicating 
liquors  to  electors,  together  with  his  in- 
fluence upon  them  for  the  nomination  of 
the  defendant's  father,  was  held  void  in 
Strasburger  v.  Burk  (Md.)  13  Am.  L.  Reg. 
N.  S.  607,  although  the  election  was  a  pri- 
mary election  for  the  nomination,  as  this 
election  was  recognized  by  the  law,  and  the 
supplying  of  liquor  to  electors  was  a  crim- 
inal offense,  and  any  contract  made  to  vi- 
olate its  provisions  was  necessarily  void. 

But  it  was  held  in  Ward  v.  Nanney,  3 
Car.  &  P.  399,  that  an  innkeeper  supply- 
ing beer  to  voters  on  the  request  of  a  per- 
son who  was  not  a  candidate,  but  who  was 
canvassing  for  one,  could  recover  from  such 
person  so  canvassing,  under  the  English 
statute  7  &  8  Wm.  III. 

And  it  was  held  in  Thomas  v.  Harries, 
6  Car.  &  P.  616,  that  if  a  person  who  is 
not  himself  a  candidate,  and  who  is  not 
known  to  the  party  who  supplies  refresh- 
ments to  be  an  agent  of  a  candidate,  opens  a 
public  house  at  an  election,  and  orders  sup- 
plies for  the  voters,  he  is  personally  liable 
to  pay,  and  the  treating  act,  7  &  8  Wm. 
III.,  chap.   24,  will  afford  him  no  defense 
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note  was  given  solely  for  an  interest  in  a 
patent  right  and  stock  in  a  corporation 
which  was  to  manufacture  a  fertilizer  dis- 
tributor, the  real  consideration  was  the 
votes  and  political  influence  of  the  payees 
in  behalf  of  Ocilla;  that  this  consideration 
alone  induced  the  defendant '  to  sign  the 
note;  and  that  such  consideration  was  both 
immoral  and  illegal,  and  the  note  unen- 
forceable for  that  reason.  Undoubtedly,  if 
the  note  sued  on  was  not  given  for  the 
stock  in  the  corporation,  or  for  an  interest 
in  the  patent  right,  but  was  really  given 
for  an  immoral  and  illegal  consideration,  it 
would  be  void  and  unenforceable,  even  in 
the  hands  of  an  innocent  purchaser.  Civil 
Code,  §  4286.  See  Rhodes  v.  Beall,  73  Ga. 
641;  Civil  Code,  §  4253.     If  the  real  con- 


sideration of  the  note  was  the  buying  of 
votes  and  political  influence,  for  the  pur- 
pose of  removing  a  county  site  at  an  elec- 
tion to  be  held  to  determine  that  question, 
such  a  consideration  will  be  against  public 
policy,  and  void.  1  Page  on  Contracts, 
§  410,  and  cases  cited.  Is  the  buying  of 
political  influence  to  secure  the  removal  of 
a  county  site  immoral  and  illegal? 

In  the  case  of  Jones  v.  Dannenberg  Co. 
112  Ga.  426,  428,  52  L.R.A.  271,  37  S.  £. 
729,  730,  Mr.  Justice  Little  said:  "But  the 
issue  is  still  further  narrowed  to  the  ques- 
tion whether  the  averments  of  the  plea  set 
up  a  contract,  the  consideration  of  which 
was  both  immoral  and  illegal.  It  will  be 
noted  that  the  statute  requires  these  two 
conditions  to  exist  conjointly  to  let  in  the 


if  the  goods  were  supplied  entirely  on  his 
credit. 

Similarly  it  was  held  in  Thomas  v.  Ed- 
wards, 2  Mees.  &  W.  215,  1  Tyrw.  &  G.  872, 
that  a  contract  by  an  innkeeper  with  a 
person  not  authorized  bv  a  candidate,  to 
furnish  supplies,  was  valid  in  the  absence 
of  evidence  that  the  innkeeper  supplied  the 
meat  or  drinks  with  a  view  to  induce  the 
electors  to  vote  for  a  particular  candidate. 

A  candidate's  agent  cannot  recover  from 
him  for  money  spent  for  whisky  and  in 
other  ways  prohibited  by  the  statute.  How- 
ard V.  Jacoby,  3  Pa.  Co.  Ct.  436,  infra. 

But  in  Bayntun  v.  Cattle,  1  Moody  &  R. 
265,  it  was  held  that  where  a  candidate  for 
Parliament  had  ratified  the  expenditures 
made  in  assistance  of  his  candidacy  which 
were  illegal,  he  could  not  recover  from  his 
agent  for  such  expenditures.  (Here  it 
seems  they  were  either  ordered  or  ratified.) 

Miscellaneous. 

A  contract  assigning  the  fees  of  an  office 
depending  upon  an  election  yet  to  be  held 
is  wholly  void.  Willis  v.  Weatherford 
Compress  Co.  —  Tex.  Civ.  App.  — ,  66  S. 
W.  472. 

A  check  given  to  a  town  treasurer  to  in- 
fluence the  town  in  voting  for  bonds  for 
a  railroad  is  void,  and  the  drawee  having 
certified  the  check  as  good  upon  a  certain 
condition,  and  having  paid  it,  cannot  re- 
cover from  the  drawer.  Burden  Bank  v. 
Plielps,  5  Kan.  App.  685,  48  Pac.  938. 

A  bond  given  to  guarantee  or  indemnify 
a  taxpayer  against  any  taxes  that  he  might 
have  to  pay  by  reason  of  the  bonding  of  his 
tow^n  for  the  benefit  of  a  railroad,  by  reason 
of  which  he  joined  others  in  requesting  the 
commissioners  to  bond  the  tov;n,  is  void. 
Dean  v.  Clark,  80  Hun,  80,  30  N.  Y.  Supp. 
45. 

So,  an  authorization  to  an  agent  to  in- 
duce votes  for  the  selection  of  a  townsite  by 
the  gift  of  lots  is  void,  and  the  agent  may 
not  require  his  principal  to  carry  out  such 
gifts  of  lots,  made  by  the  agent.  Roby  v. 
Carter,  6  Tex.  Civ.  App.  295,  25  S.  W.  725. 

In  Ward  v.  Hartley,  178  Mo.  135,  77  S. 
61  L.R.A.(N.8.) 


W.  302,  where  it  was  agreed  between  the 
members  of  a  firm  that  the  election  expens- 
es of  one  of  the  members  should  be  paid  out 
of  the  firm  moneys,  it  being  considered  that 
his  political  position  would  be  of  an  advan- 
tage to  the  nrm,  the  court  considered  that 
the  contract  was,  at  the  most,  of  doubtful 
validity;  but,  the  money  having  been  paid 
out  under  the  agreement,  it  would  not  com- 
pel the  partner  to  bring  it  back  into  the 
firm  assets,  it  not  appearing  that  it  was 
paid  out  for  any  illegal,  corrupt,  or  crimi- 
nal purpose. 

A  note  given  after  the  election,  by  a  de- 
feated candidate,  to  persons  who  printed 
matter  used  during  the  campaign,  not  at 
his  request,  but  at  the  request  of  the  chair- 
man of  the  committee  of  the  party,  is  a 
note  without  consideration,  and  cannot  be 
collected  by  the  payee  from  the  maker. 
Dearborn  v.  Bowman,  3  Met.  156. 

In  Harris  v.  Firth,  —  N.  J.  L.  — ,  68.Atl. 
1064,  it  was  held  that  "a  promise  in 
writing  to  pay  the  sum  of  $500  *on  the 
day  after  my  nomination  for  county  clerk 
in  the  year  1900,  for  value  received,  is  not 
ipso  facto  contra  honos  mores,  nor  against 
public  policy.  While  not  valid  as  a  nego- 
tiable promissory  note,  it  is  valid  as  a 
promise  to  pay  money,  unless  evidence  ali- 
unde be  adduced  from  which  illegality  in 
the  inception  of  the  contract  may  reasona- 
bly be  inferred."  There  was  no  evidence  ad- 
mitted to  show  that  the  contract  depend- 
ed upon  services  for  the  maker's  election, 
or  that  it  was  a  gambling  contract. 

It  is  not  intended  to  include  cases  where 
notes  payable  after  the  maker  was  elected 
were  held  to  be  wagering  contracts. 

II,  Agreements  tending  to  influence  ap- 
pointments  to  ofjice. 

Cases  of  agreement  between  the  holder  of 
an  office  and  his  deputy  are  not  included, 
nor  other  cases  of  agreements  to  divide  of- 
ficial fees  or  salary.  For  validity  of  agree- 
ment to  divide  fees  or  salary  of  public 
ofiicers,  see  tlie  note  to  Anderson  ▼.  Bran- 
strom,  43  L.R.A.(N.S.)  422.  Agreements 
as  to  the  appointment  of  a  person  to  a  pri- 
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defense.  As  was  said  in  the  opinion  in  the 
case  of  Rhodes  v.  Beall,  supra,  'the  statute 
which  makes  such  a  contract  illegal  and 
void  must  also  make  the  same  a  crime,  or 
the  act  itself  must  be  immoral  and  contra 
honoa  mores,*  An  examination  of  the  pica 
discloses  the  fact  that  its  averments  do  not 
designate  the  offense  for  which  the  husband 
of  the  plaintiff  in  error  was  arrested,  nor 
can  we  gather  from  it  the  nature  of  the 
crime  with  which  he  was  charged.  It  may 
have  been  a  felony,  and,  equally  as  well,  it 
may  have  been  a  misdemeanor.''  And 
again,  at  page  430  of  112  Ga.:  ''So  that  we 
think  that  if  we  confine  the  averments  made 
in  the  plea  to  their  narrowest  limits,  and 
assume,  ber'xuse  it  was  not  otherwise  plead- 
ed, that  the  criminal  offense  for  the  set- 


tlement of  which  it  is  averred  that  the 
note  and  mortgage  were  given'  was  a  mis- 
demeanor,  then  the  consideration  was  an 
illegal  one.  Was  it  an  immoral  one  in  tne 
sense  of  the  statute?  One  of  the  definitions 
of  'immoral'  given  in  the  Standard  Diction- 
ary is  'hostile  to  the  welfare  of  the  general 
public'  And  Mr.  Bouvier  defines  immoral- 
ity to  be  'that  which  is  contra  bonos  mores;' 
and,  in  defining  what  contracts  are  contra 
bonos  mores,  the  same  author  says,  amonu; 
other  things  which  he  names,  that  those 
which  have  a  tendency  to  mischievous  or 
pernicious  consequences  are  void  as  beipg 
contrary  to  good  morals."  Is  the  buying  of 
votes  and  political  influence  a  crime  under 
our  law?  Under  the  definition  cited  above, 
selling  or  buying  votes  or  political  influence 


vate  official  duty  such  as  administrator  or 
receiver,  etc.,  are  not  considered. 

It  is  the  present  American  common  law 
that  all  agreements  tending  to  influence  ap- 
pointments to  public  office  are  absolutely 
void.  Probably  the  same  is  substantially 
true  to-day  in  England,  though  the  courts 
were  a  good  while  in  reaching  the  conclu- 
sion. 

By  the  statute  of  12  Rich.  II.  chap.  2, 
certain  officers  were  required  to  be  sworn 
that  they  would  not  make  certain  appoint- 
ments "for  any  gift  or  brokage,  favor  or  af- 
fection." There  were  later  statutes  restrict- 
ing certain  farmings  or  sellings  of  offices, 
and  by  5  &  6  Edw.  VI.  chap.  16,  it  was  pro- 
vided that  sales  in  deputation,  etc.,  of  offi- 
ces relating  to  the  administration  of  justice 
or  the  collection  of  the  King's  revenue 
(with  certain  exceptions)  should  cause  the 
forfeiture  or  loss  of  the  office,  and  that  con- 
tracts relating  to  such  sales,  etc.,  should  be 
Toid.  The  provisions  of  this  act  were  ex- 
tended to  other  offices,  etc.,  by  the  statute 
of  49  Geo.  III.  chap.  126.  By  the  statute  of 
6  &  7  Wm.  III.,  army  officers  were  required 
to  take  an  oath  that  they  had  not  paid  or 
promised  any  money  or  gratuity  for  the 
commission. 

In  Filson  T.  Himes,  5  Pa.  452,  47  Am. 
Dec.  422,  the  court  said;  "Is  not  the  pro- 
curement of  an  appointment  to  office  by  pri- 
vate influence  illegal  on  the  ground  of  pub- 
lic policy?  In  England,  a  public  office  is 
yet  so  much  a  subject  of  private  property 
that  the  sale  of  it  was  not  prohibited  before 
the  6  &  6  Edw.  VI.\jhap.  16,  which  interdict- 
ed it  in  respect  to  offices  which  concern  the 
administration  of  justice,  or  the  public  reve- 
nue, and  the  49  Geo.  III.  chap.  126,  which 
interdicted  it  in  respect  to  offices  in  the  gift 
of  the  Crown,  and  in  certain  specific  cases. 
Had  all  traffic  of  the  sort  been  deemed,  from 
the  first,  illegal  at  the  common  law,  these 
statutes  would  have  been  unnecessary;  and 
hence  it  is,  perhaps,  that  tlic  English  judges 
handle  transactions  like  the  present  with 
the  utmost  tenderness.  But,  notwithstand- 
ing what  was  said  by  Mr.  Justice  Burrough, 
in  Richardson  v.  Hellish,  2  Bing.  252,  9  J. 
B.  Moore.  435,  1  Car.  &  P.  241,  Ryan  &  M. 
61  L.R.A.(N.S.) 


66,  3  L.  J.  C.  P.  265,  27  Revised  Rep.  603, 
that  public  policy  is  an  unruly  horse  that 
carries  you,  when  you  bestride  it,  you  know 
not  whither,  the  settled  law  of  this  day  is, 
that  this  same  public  policy  may  render  the 
sale  of  an  office  illegal  even  in  England; 
and  the  Chief  Justice  Best,  arguing  in  re- 
straint of  its  influence,  conceded  in  the 
same  case,  that  wherever  the  proof  clearly 
puts  the  contract  on  the  contravention  of 
public  policy,  the  principle  must  prevail. 
And  there  are  many  English  cases  in  which 
the  plaintiff  broke  down  precisely  on  that 
ground.  But  were  the  English  common  law 
otherwise,  such  contracts  could  not  be  toler- 
ated by  the  courts  of  a  country  whose  gov- 
ernment is  founded  theoretically  on  the  most 
pure  and  exalted  public  virtue." 

"We  have  no  doubt  that  all  contracts 
based  upon  the  sale  of,  or  traffic  in,  offices 
of  any  description,  at  this  day,  and  in  this 
country,  are  void  at  conmion  law,  as  against 
public  policy."  Eddy  v.  Capron,  4  R.  I.  394, 
67  Am.  Dec.  541. 


Early  cases. 

(Cases  between  principal  and  deputy,  or 
for  a  division  of  fees  of  an  office,  are  ex- 
cluded. ) 

In  Vernon's  Case,  2  Co.  Litt.  234a,  the 
appointment  was  held  void  under  the  stat- 
ute of  Edw.  VI.,  where  the  cofferer  of  the 
King's  house,  for  a  consideration  from  A, 
surrendered  his  office  to  the  King,  that  A 
might  be  appointed,  which  was  done. 

Similarly,  a  bond  given  for  like  action 
in  regard  to  the  office  of  warden  of  the  Fleet 
prison  was  held  void  under  such  statute, 
the  office  being  one  touching  the  adminis- 
tration or  execution  of  justice. 

So  it  was  held  in  Virginia  that  a  bond 
was  void  under  the  statute  of  Edw.  VI., 
which  was  given  by  one  deputy  sheriff  to 
another  deputy  sheriff  for  a  certain  definite 
sum  of  money,  the  consideration  being  the 
procuring  of  the  influence  of  the  obligee 
with  the  sheriff  to  secure  the  appointment 
of  the  obligor.  Noel  v.  Fisher,  3  Call.  ( Va.) 
215. 
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is  undoubtedly  contra  honos  mores,  but,  for 
it  to  be  both  immoral  and  illegal,  it  must 
appear  that  the  act  la  also  a  crime  undor 
our  law,  or  that  it  is  of  itself  immoral  and 
opposed  to  public  policy;  for,  as  observed  > 
by  Mr.  Justice  Little  in  the  Jones  Case,  ' 
supra,  these  two  conditions  must  exist  con-  ! 
jointly  to  let  in  the  defense.  We  hold  that 
the  act  of  buying  political  influence  is 
against  public  policy.  Is  it  also  illegal 
under  our  statute  to  buy  votes  and  political 
influence?  The  Penal  Code,  §  665,  declares: 
"If  any  person  shall  (1)  buy  or  sell,  or 
ofTer  to  buy  or  sell,  a  vote,  or  shall  be  in 
any  way  concerned  in  buying  or  selling,  or 
contribute  money  or  any  other  thing  of 
value  for  the  purpose  of  buying  a  vote  at 
any  election  in  this  state,  or  in  any  county 


thereof;  ...  he  shall  be  guilty  of  A 
mitsdemeanor.  .  .  .  The  hiring  of  work- 
ers quulilied  to  vote  in  said  election  or 
primary  before  or  on  the  day  of  election, 
lor  the  purpose  of  canvassing  for  or  in- 
fluencing votes  in  behalf  of  any  candidate, 
or  the  being  hired  for  said  purpose,  is  a 
misdemeanor."  Under  the  averments  of 
the  defendant's  plea,  the  note  sued  upon  "is 
void,"  and  "the  plaintiff  cannot  recover 
thereon,  for  the  reason  that  said  note  was 
given  for  an  immoral  and  illegal  considera- 
tion; to  wit,  to  purchase  political  influence 
and  votes  in  an  election  held  in  said  county 
for  the  purpose  of  removing  the  courthouse 
from  Irwinville  to  Ocilla."  There  was  evi- 
dence tending  to  show  that  such  was  the 
consideration  of  the  note  sued  on,  and  the 


(But  in  Godbolt's  Case,  Leon,  pt.  4,  p.  33, 
it  was  held  that  the  sale  of  a  bailiwick  of 
a  hundred  was  not  within  the  statute  of 
Edw.  VI.,  as  it  was  not  an  olFice  concern- 
ing the  administration  of  justice,  nor  an 
office  of  trust;  but  the  facts  of  the  case  are 
not  reported.) 

The  sale  of  the  good  will  of  a  business  as 
law  stationer,  etc.,  together  with  an  agree- 
ment that  the  seller  would  use  his  best  ef- 
forts to  have  the  buyer  appointed  in  his 
stead  as  collector  of  taxes  and  distributor 
of  stamps,  is  an  illegal  contract  under  the 
statutes  of  Edw.  VI.  and  Geo.  III.,  and  will 
not  support  an  action  by  the  buver  against 
the  seller  to  carry  it  out.  Hopkins  v.  Pres- 
cott,  4  C.  B.  678,  16  L.  J.  C.  P.  N.  S.  259, 
]1  Jur.  562. 

But  there  are  early  cases  which  were  de- 
cided upon  grounds  of  public  policy. 

In  Kingston  v.  Pierepont,  1  Vern.  5,  it 
was  held  that  a  gift  in  a  will  of  a  certain 
sum  to  procure  by  all  lawful  means  a  duke- 
dom within  a  year  after  testator's  decease 
was  void  (but  the  year  had  already  elapsed 
when  the  suit  was  brought) . 

This  was  followed  in  the  case  of  Edgerton 
T.  Brownlow,  4  H.  L.  Cas.  1,  23  L.  J.  Ch. 
N.  S.  348,  18  Jur.  71,  24  Eng.  Rul.  Cas.  118, 
where  it  was  }\eld  that  a  proviso  in  a  will 
defeating  limitations  in  case  the  life  hold- 
er of  an  estate  should  not  become  a  duke 
or  marquis  was  void  as  against  public  pol- 
icy. 

And  it  was  held  in  Rex  v.  Pollman,  2 
Campb.  229,  11  Revised  Rep.  689,  that  it  is 
a  misdemeanor  at  common  law  to  conspire, 
for  money,  to  procure  the  appointment  of  a 
person  by  the  authorities  to  an  office  in  the 
customs. 

One  of  the  most  influential  of  the  cases 
on  the  public-policy  aspect  of  the  subject 
is  Garforth  v.  Fearson,  1  H.  Bl.  328,  note, 
2  Revised  Rep.  778  (not  strictly  within  our 
scope),  where,  in  holding  that  an  agreement 
that  one  who  receives  a  customs  office  by 
the  recommendation  of  another  shall  hold 
the  proflts  of  such  office  at  the  disposal  of 
the  other  will  not  support  an  action  in  as- 
sumpsit, the  court  considered  not  only  that 
the  arrangement  was  prohibited  by  the  stat^ 
51  L.R.A.(N.S.) 


utes  of  12  Rich.  II.  and  5  &  6  Edw.  VI., 
but  that  it  was  illegal  in  itself. 

So,  contracts  for  the  sale  of  the  appoint- 
ment to  the  command  of  a  ship  in  the  East 
India  Company's  service  were  held  illegal, 
as  this  was  a  position  virtually  in  a  branch 
of  the  public  service.  Blachford  v.  Preston, 
8  T.  R.  89 ;  Thomson  v.  Thomson,  7  Ves.  J  r. 
470,  6  Revised  Rep.  151. 

Thus,  in  Blachford  v.  Preston,  supra, 
where  a  payment  was  m^de  to  the  person 
securing  the  appointment,  with  an  agree- 
ment that  he  would  repay  it  on  the  appoint- 
ment of  the  payor's  successor,  it  was  held 
that  such  repayment  could  not  be  enforced 
on  the  appointment  of  such  successor. 

Where  one  resigned  command  of  a  ship  in 
the  East  India  Company's  service  in  favor 
of  another,  in  consideration  of  the  latter'3 
agreement  for  an  annuity,  and  thereafter 
the  company,  in  seeking  to  break  up  the 
custom  of  such  contracts,  paid  the  promisor 
a  compensation  or  allowance  for  any  loss 
of  the  sale  of  his  position,  it  was  held  that 
equity  would  not  decree  payment,  out  of 
such  compensation,  of  the  annuity  or  its 
equivalent,  as  the  contract  was  illegal. 
Thomson  v.  Thomson,  supra. 

— early  applications  in  equity  for  relief. 

Generally  as  to  injunction  in  favor  of 
party  in  pari  delicto^  against  enforcing  or 
otherwise  proceeding  with  illegal  contract, 
sec  the  note  to  Basket  v.  Moss,  48  L.R.A. 
842. 

The  early  equity  cas^s  seem  to  have  re- 
fused effectual  relief  against  contracts  for 
office,  but  later  the  court  granted  relief  in 
some  cases,  in  which  the  essential  illegality 
of  such  contracts  was  recognized. 

In  Berrisford  v.  Done,  1  Vern.  98,  relief 
in  equity  was  refused  against  a  bond  (ex- 
cept as  to  interest  thereon)  given  for  the 
consideration  that  the  obligee  should  sur- 
render his  commission  as  captain  in  the 
army  in  Ireland,  the  obligor,  his  lieutenant, 
expecting  to  got  the  place;  though  the  ap- 
pointing authority,  on  accepting  the  resig- 
nation, declined  to  appoint  the  obligor. 

So,   in  Symonds  v.  Gibson,  2  Vern.  308, 
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jury  under  the  evidence  was  authorized  to 
find  such  to  be  the  case.  Ihe  evidence 
showed  tiiat  W.  A.  Mitchell  and  J.  B.  D. 
Paulk  were  partners,  owing  a  certain 
patent  right  to  a  fertilizer  distributor,  and 
were  witliout  funds  with  which  to  promote 
it.  They  endeavored  to  interest  certain 
citizens  of  Ocilla  in  the  patent,  including 
the  maker  of  the  note,  and  to  sell  them  a 
half  interest  in  it,  and  also  stock  in  the 
corporation  created  to  promote  the  enter- 
prise. The  defendant  and  other  Ocilla 
citizens  were  also  interested  in  the  cam- 
paign then  pending  to  have  the  county  site 
of  Irwin  county  removed  from  Irwinville  to 
Ocilla.  Various  conversations  were  had  be- 
tween the  citizens  of  Ocilla,  including  the 
defendant,  and  one  or  both  members  of  the 


firm  of  Mitchell  &  Paulk,  which  tended  to 
show  an  agreement  that,  if  Mitchell  & 
Paulk  would  vote  for  and  use  their  political 
influence  in  favor  of  Ocilla,  the  defendant 
and  the  other  citizens  of  Ocilla  associated 
with  him  in  endeavoring  to  have  the  county 
site  removed  would  take  stock  in  the  cor- 
poration to  promote  the  patent  right.  The 
evidence  for  the  defendant  tended  to  show 
that  Mitchell  promised  to  vote  and  use  his 
influence  for  Ocilla,  and  that  his  partner, 
Paulk,  would  do  the  same.  Paulk  did  not 
vote  for  or  use  his  influence  for  Ocilla,  and 
Mitchell  k  Paulk  both  denied  selling  or 
offering  to  sell  their  vote  or  influence  for 
Ocilla.  J.  A.  J.  Henderson  testified  in  part 
as  follows:  "There  was  a  conversation  be- 
tween Mr.  Mitchell  and  myself,  in  which  he 


relief  was  refused  except  as  to  the  interest 
on  bonds  given  to  one  who  had  the  promise 
of  appointment  of  himself  as  purser  on  one 
of  tne  King's  ships,  in  consideration  that 
he  procure  the  appointment  of  the  obligor 
to  the  position. 

So,  in  Ivye  v.  Ashe,  Colles,  P.  C.  267,  the 
court  of  chancery  refused  to  give  reliet 
again$>t  a  bond  given  in  consideration  that 
the  obligee  would  procure  for  the  obligor  a 
commission  in  the  marines,  as  officers  oi 
marine  res^iments  were  not  within  the  stat- 
ute of  6  &  7  \Vm.  III.,  requiring  commis- 
sion army  oflicers  to  make  oaths  that  they 
had  not  paid  any  money  or  gratuity  for 
their  commissions. 

But,  on  the  other  hand,  in  Law  ▼.  Law, 
3  P.  Wms.  391,  it  was  held  that  equity 
would  require  that  a  bond  be  delivered  up 
which  was  given  in  consideration  of  the 
procurement  by  the  obligee  of  a  place  with 
the  excise  commissioners  for  the  obligor. 
The  court  stated  that  though  the  excise  was 
no  part  of  the  revenue  at  the  time  of  the 
statute  of  Edw.  VI.,  yet  it  might  be  "with- 
in the  reason  and  mischief  of  that  law, 
which  was  rather  remedial  than  penal. 

And  in  Morris  v.  M'Cuilock,  1  Ambl.  432, 
the  chancery  court,  per  Henley,  Ld.  Ch.,  in 
giving  judgment  for  the  refund  of  money 
paid  for  the  procurement  by  "interest"  of  a 
commission  for  the  plaintiff  in  the  marines 
(he  being  later  discharged  on  account  of  his 
having  been  a  liveir  servant),  said:  "I 
lay  down  this  rule,  that  if  a  man  sells  his 
interest,  to  procure  a  person  an  office  of 
trust  or  service  under  the  government,  it  is 
a  contract  of  turpitude;  it  is  acting 
against  the  Constitution,  by  which  the  gov- 
ernment ought  to  be  served  by  fit  and  able 
persons,  recommended  by  the  proper  officers 
of  the  Grown  for  their  abilities,  and  with 
purity.  This  case  is  within  the  reason  of 
the  determinations  upon  marriage  brocage 
and  post  ohit  bonds.  It  is  one  of  the  most 
useful  jurisdictions  of  the  court,  and  ought 
to  be  exercised  upon  all  occasions.*' 

In  Whitt Ingham  v.  Burgoyne,  3  Anstr. 
900,  equity  enjoined  the  payment  of  money 
levied  in  execution  on  a  judgment  upon  a 
draft  given  to  the  colonel  of  a  regiment  in 
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consideration  that  he  procure  the  promotion 
of  a  cornet,  as  the  contract  was  void.  The 
court  stated  in  effect  that  the  principle  of 
particcps  criminis  did  not  apply  when  the 
granting  of  relief  by  the  court  would  tend 
to  suppress  vicious  practices. 

In  Osborne  v.  Williams,  18  Ves.  Jr.  382, 
11  Revised  Rep.  218,  affirmative  relief  was 
granted  to  a  son's  estate  against  his  father's 
estate  from  a  contract  between  father  and 
son  by  which  the  father  should  gain  for  the 
son  the  father's  position  as  captain  of  a 
packet  hired  by  the  postoffice.  The  court 
considered  the  contract  void  as  a  fraud  both 
upon  the  postoffice  authorities  (it  being 
done  without  their  knowledge),  and  also 
under  the  ship  registry  acts;  and  that  the 
parties  were  not  really  in  pari  delicto,  the 
fault  being  considered  as  mostly  that  of 
the  father. 

It  may  be  noted  that  in  Hartwell  y.  Hart- 
well,  4  Ves.  Jr.  816,  which  arose  on  a  bill  in 
equity  on  a  bond,  for  an  annuity,  against 
the  executrix  of  the  obligor,  to  have  the 
bond  established  against  his  assets,  the  court 
retained  the  bill  pending  an  action  which 
the  plaintiff  might  bring  at  law.  The  de- 
fense was  that  the  obligor,  in  succession  to 
his  deceased  father,  was  appointed  captain 
of  a  government  mail  packet,  his  appoint- 
ment being  secured  by  the  influence  of 
friends,  who  insisted  as  a  condition  that 
he  should  pay  an  annuity  to  his  mother  for 
his  life,  and  for  this  the  bond  was  given 
to  her. 

Sales  of  local  offices  by  local  public  author- 
ities. 

There  is  some  difference  of  opinion  as  to 
the  power  of  local  public  authorities  to  sell 
a  local  office. 

In  Meredith  r.  Ladd,  2  N.  H.  617,  it  was 
held  that,  in  the  absence  of  statute  on  the 
subject,  the  sale  by  a  town  of  the  office  oi 
constable  is  void,  and  the  town  may  not  re- 
cover upon  a  promissory  note  given  by  the 
intended  constable  to  the  town  for  the  price 
of  sale. 

So,  in  Johnson  County  r.  Mullikin,  7 
Blackf.  301,  it  was  held  that  county  com* 
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told  me,  if  we  would  get  up  this  subscrip- 
tion for  the  stock  for  this  patent  right,  we 
would  have  the  following  of  him  and  Mr. 
Paulk;  and  he  connected  Mr.  Young  with 
it.  He  said  that  we  would  secure  that 
district  over  there  that  they  lived  in,  secure 
their  influence  and  get  that  district.  I 
thought  that  was  a  fair  and  square  under- 
standing as  I  ever  had  [with]  anybody  in 
my  life.  I  was  anxious  about  the  court- 
house removal  question,  and  they  were 
rather  against  us  in  a  political  way,  and, 
when  you  all  got  it  up,  we  did  it  for  the 
purpose  of  securing  that  influence.  That 
was  my  understanding.  .  .  .  The  only 
thing  that  moved  me  to  give  the  note  was 
to  get  that  political  influence.  That  was 
the  agreement  with  Mr.  Mitchell.    I  remem- 


I  ber  one  conversation  with  Mr.  Paulk  in 
'  Ocilla  before  the  election;  and  I  think  the 
\  words  he  used  were:  *\Vell,  if  you  take  this 
stock  here  in  Ocilla,  the  interest  in  our 
patent  right,  it  is  going  to  change  my  feel- 
ings towards  you.  I  see  you  are  all  in- 
terested in  me,  and  I  will  be  more  so  to- 
wards Ocilla.'  Our  political  feelings  had 
always  been  bad;  that  is  the  conversation 
in  substance  that  we  had.  .  .  .  Before 
the  notes  were  signed,  1  had  an  agreement 
with  Mr.  Mitchell,  whereby  he  was  to  use 
his  influence  in  the  election.  As  near  as 
I  can  give  it  to  you,  it  was  that  if  we 
would  get  up  this  subscription,  take  half 
interest  in  this  patent  right,  Paulk  and  his 
influence  would  be  with  us  in  this  court- 
house  fight;    and,  after   it  was   over,   Mr. 


missioners  could  not  recover  upon  a  prom- 
issory note  given  to  them  in  consideration 
that  they  would  appoint  a  certain  person 
a  collector  of  revenue,  the  amount  of  the 
note  when  collected  to  go  to  the  county  and 
be  part  of  its  funds,  as  the  note  was  void, 
as  given  upon  a  sale  of  a  public  office.  The 
court  said:  "It  does  not  matter  whether 
the  office  be  sold  in  violation  of  an  express 
statute  or  not.  If  the  bestowment  of  it  be 
for  a  money  consideration,  it  is  in  contra- 
vention of  public  policy,  and  equally  void." 

In  Qroton  v.  Waldoborough,  11  Me.  306, 
26  Am.  Dec.  530,  it  was  held  that  a  con- 
stable could  not  recover  from  a  town  the 
price  he  had  paid  for  his  office,  which  was 
put  up  for  auction  and  sold  by  the  town, 
for  although  the  contract  was  illegal,  the 
court  would  leave  the  parties  where  they 
had  placed  themselves. 

In  Alvord  v.  Collin,  20  Pick.  418  (where 
it  seems  that  the  matter  was  not  necessary 
to  the  decision),  the  court  considered  that 
the  office  of  collector  of  taxes  was  not  a 
public  office,  and  that  while  it  would  prob- 
ably be  illegal  for  the  town  to  sell  the  office 
to  the  lowest  bidder,  at  all  events,  that  it 
was  not  illegal  to  sell  the  office  for  a  cer- 
tain figure,  the  theory  being  that  the  town 
would  not  be  compelled  to  comply  with  the 
bid  unless  the  bidder  was  a  suitable  person. 

These  suggestions  bore  fruit  in  subse- 
quent Massachusetts  cases.  Thus,  in  Spen- 
cer V.  Jones,  6  Gray,  502,  it  was  held  that 
a  vote  of  a  town  that  the  taxes  be  collected 
by  the  lowest  bidder,  without  qualification, 
is  void,  and  the  town  may  not  recover  of 
him  the  amount  of  his  bid,  although  he  had, 
before  the  suit,  collected  the  taxes  of  the 
year. 

But  in  Howard  v.  Proctor,  7  Gray,  128, 
it  was  held  that  a  vote  of  a  town  to  let  out 
the  collection  of  taxes  to  the  lowest  bidder 
the  town  will  accept  is  valid,  and  the  per- 
son so  chosen  is  a  good  collector. 

In  Wilkes-Barre  v.  Rockafellow,  171  Pa. 
177,  30  L.R.A.  393,  60  Am.  St.  Rep.  795, 
33  Atl.  269,  where  a  city,  as  the  price  ot 
the  office  of  treasurer,  exacted  from  a  candi- 
date an  agreement  to  pay  interest  on  funds 
in  his  hands  as  treasurer,  it  was  held  that 
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this  contract  was  not  capable  of  enforce- 
ment gainst  the  treasurer  s  sureties. 

It  may  be  noted  that  in  Thetford  v.  Hub- 
bard, 22  Vt.  440,  it  was  held  that  a  town 
had  a  right  to  sell  the  office  of  first  con- 
stable to  the  highest  bidder,  and  to  collect 
from  him  upon  his  promissory  note  given 
for  the  purchase,  under  the  statute  which 
provided  that  "the  inhabitants  of  any  town 
shall  have  liberty  to  agree  with  some  suit- 
able person  to  fill  the  office  of  first  con* 
stable,  in  such  method  as  they  shall  judg^ 
most  advantageous,  and  such  person  shall 
afterwards  be  chosen  by  the  town." 

Use  of  influence. 

All  contracts  for  the  purchase  of  one's 
influence  in  the  appointment  to  public  office 
are  wholly  void. 

A  promise  to  pay  a  certain  sum  per  an- 
num to  a  person  who  was,  in  consideration 
therefor,  to  use  influence  with  the  governor 
to  appoint  the  promisor  to  a  certain  office, 
is  void  as  against  public  policy,  and  no 
action  will  lie  upon  tne  promise.  Faurie  ▼. 
Morin.  4  Mart.  (La.)  39,  6  Am.  Dec.  701. 

MoBt  of  the  cases  arise  where  the  holder 
of  an  office  for  a  consideration  resigns  in 
favor  of  the  payor,  and  is  to  advocate  his 
appointment. 

A  contract  by  a  postmaster  for  the  sale 
of  his  goods,  etc.,  with  an  agreement  to 
Recure  (or  to  endeavor  to  secure)  the  office 
for  the  purchaser,  is  void.  Eilson  v.  Himes, 
5  Pa.  452,  47  Am.  Dec.  422;  Edwards  v. 
Handle,  63  Ark.  819,  36  L.R.A.  174,  58  Am. 
St.  Rep.  108,  38  S.  W.  343;  Harris  v. 
Chamberlain,  126  Mich.  280,  85  N.  W.  728. 

The  title  to  the  goods  will  not  pass  under 
such  a  contract.  Harris  v.  Chamberlain, 
supra. 

An  agreement  is  void  that  one  party  shall 
transfer  to  the  other  a  lease  and  certain 
goods  in  a  store,  and  secure  within  six 
months  the  transfer  of  the  postoffice  to  the 
location  of  the  store,  and  tne  appointment 
of  the  transferee  to  the  positi(m  of  post- 
master, and  the  seller  cannot  recover  a  bal- 
ance upon  the  contract,  all  of  which  he  has 
performed  except  the  removal  of  the  post- 
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Mitchell  told  zne  he  was  never  so  surprised 
in  his  life  as  he  was  when  John  Paulk 
didn't  do  it.  I  think  Mr.  Mitchell  did  use 
his  influence  for  us.  The  substance  was 
that  if  we  went  into  this  company  and 
carried  out  that  plan  and  got  these  notes, 
Faulk's  influence  would  be  for  us."  K.  L. 
Henderson,  a  witness  for  the  defendant, 
and  who  was  defendant  in  another  suit  on 
a  similar  note  given  by  him  to  Mitchell  & 
Paulk,  testified :  "What  I  gave  the  note  for 
was  for  the  influence  of  Mr.  Mitchell  and 
Mr.  Paulk  to  help  us  remove  the  court- 
house to  Ocilla.  That  was  what  I  would 
consider  the  consideration.  The  negotia- 
tions were  carried  on  by  my  brother,  Wil- 
liam Henderson.  He  represented  to  me  that 
that   would    secure    the    influence    of    Mr. 


Mitchell  and  Mr.  Paulk."  William  Hen- 
derson,  a  witness  for  the  defendant,  and 
also  a  defendant  in  his  own  case,  testified 
in  part  as  follows:  "I  know  W.  A.  Mitchell 
and  J.  B.  D.  Paulk.  Along  in  May,  1007,  at 
the  time  these  distributor  notes  were  given, 
there  was  a  political  campaign  going  on 
here  in  Irwin  county  about  removing  the 
court  house  from  Irwinville  to  Ocilla.  I 
was  considerably  interested  in  that  cam- 
paign, and  thought  of  nothing  else  about 
that  time.  I  was  in  favor  of  bringing  the 
courthouse  here.  J.  B.  D.  Paulk  had  polit- 
ical influence,  and  had  always  been  strong, 
politically,  here.  I  know  what  his  attitude 
was  about  the  courthouse  removal  question. 
I  didn't  hear  him  express  himself,  but  it 
seemed  to  me  like  he  ought  to  have  been  in 


office  and  the  appointment  of  the  defendant, 
as  the  contract  is  indivisible.  Filson  v. 
Himes,  supra  (where  it  was  said  that  if  a 
price  had  been  put  upon  the  illegal  part 
of  the  consideration,  it  might  have  been  de- 
ducted ) . 

Similarly,  a  person  who  had  paid  for  a 
sutler's  stock  on  being  appointed,  through 
the  seller's  influence,  his  successor  by  the 
local  military  authority,  cannot  recover  the 
price  paid,  though  the  Washington  authori- 
ties fail  to  confirm  the  appointment;  nor 
can  he  offer  evidence  that  the  seller  had 
falsely  represented  to  him  that  the  approval 
of  the  local  officer  was  all  that  was  re- 
quired.   Haas  V.  Fenlon,  8  Kan.  601. 

So,  an  action  by  the  purchaser  to  recover 
the  price  paid  upon  the  contract  failed,  as 
the  contract  was  void,  and  the  court  would 
not  lend  its  aid  to  either  party,  in  Edwards 
V.  Handle,  63  Ark.  319,  36  L.R.A.  174,  58 
Am.  St.  Rep.  108,  38  S.  W.  343,  where  the 
defendant,  for  a  certain  sum,  agreed  to  sell 
to  the  plaintiff  his  postoffice  fixtures  and 
furniture,  further  agreeing  to  resign  his 
office  and  recommend  the  plaintiff  as  his 
successor,  and  permit  him  to  recover  the  fees 
of  the  office  from  the  time  of  his  actual  ap- 

g ointment  as  successor  until  the  time  that 
e  was  installed,  etc.,  and  the  defendant 
had  done  all  that  was  possible,  but  could 
not  remove  the  fixtures,  etc.,  without  the 
permission  of  his  superior. 

But  where  no  execution  had  been  had  of 
the  contract  except  the  payment  of  certain 
money  by  the  purchaser,  it  was  held  that 
although  the  contract  was  illegal,  he  might 
recover  the  money  he  had  paid.  McGall  v. 
Whaley,  52  Tex.  Civ.  App.  646,  116  S.  W. 
658  (affirmed  on  rehearing,  115  S.  W.  659), 
where,  under  the  agreement,  one  party  was 
to  sell  to  the  other  certain  personal  property 
and  a  store  and  storehouse  and^  lot,  and  was 
•to  resign  as  postmaster,  and  use  his  influ- 
ence for  the  appointment  of  such  successor. 
A  note  given  in  consideration  that  the 
payee,  who  was  the  United  States  mail  agent, 
should  resign  his  office  and  use  his  influence 
for  the  appointment  of  the  maker  of  the 
note  as  his  successor,  cannot  be  recovered 
upon  (where  it  is  found  by  the  jury  that 
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the  plaintiff  was  a  nominal  plaintiff,  and 
that  the  payee  was  the  real  holder  of  the 
note).     Meachan  v.  Dow,  32  Vt.  721. 

A  note  is  void  which  is  given  in  con- 
sideration of  an  agreement  by  the  person  to 
be  benefited  by  it  that  he  will  resign  the 
office  of  deputy  sheriff,  and  endeavor  to  se- 
cure said  office  for  the  person  for  whose  ac- 
commodation the  note  was  made,  and  the 
person  endeavoring  to  sell  his  office  cannot 
recover  upon  the  note,  as  the  consideration 
was  in  fact  the  sale  of  .the  office  of  deputy 
sheriff,  an  office  of  trust,  which  concerns 
the  administration  of  justice.  Carleton  y. 
Whitcher,  5  N.  H.  196. 

A  mortgage  is  void  at  common  law  which 
is  given  to  secure  a  sum  of  money  to  be 
paid  to  the  holder  of  an  office  of  the  United 
States  for  resigning  it,  and  for  the  expenses 
and  compensation  of  persons  to  go  to  Wash- 
ington to  procure  the  authorities  there  to 
accept  his  resignation,  and  to  appoint  a 
certain  person  as  his  successor.  And  the 
court  will  enjoin  its  foreclosure  under  the 
power  of  sale  therein.  Basket  v.  Moss,  115 
N.  G.  448,  48  L.R.A.  842,  44  Am.  St.  Rep. 
483,  20  S.  E.  733  (where  the  court  quoted 
the  local  statute  making  void  bargains,  etc., 
given  for  the  purchase  or  sale  of  offices  the 
sale  of  which  is  contrary  to  law.) 

An  obligation  is  against  public  policy  and 
void  which  is  given  in  consideration  of  an 
agreement  that  the  obligee  would  resign  his 
office  as  port  physician  under  the  United 
States  "in  favor  of  the  obligor,"  although  it 
was  not  intended  that  the  obligee  should 
recommend  the  appointment  of  the  obligor, 
or  use  any  influence  to  have  him  appointed, 
notwithstanding  that  there  was  no  statute 
in  the  state  on  the  subject.  Eddy  y.  Cap- 
ron,  4  R.  I.  394,  67  Am.  Dec.  641.  (The 
court  does  not  point  out  how  there  can  be 
a  resignation  "in  favor  of"  a  person  with- 
out the  resignor  recommending  such  person, 
but  as  the  other  party  had  himself  formerly 
held  the  office,  it  is  possible  that  the  resig- 
nation was  not  in  favor  of  anyone,  the  other 
party  taking  his  chances.) 

Miscellaneous. 

In  Stroud  v.  Smith,  4  Houst.   (Del.)  448, 
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Ocilla.  I  discussed  this  matter  with  W.  A. 
Mitchell  a  number  of  times  and  with  Paulk 
one  time.  I  told  Mitchell  that  there  was  a 
little  politics  in  this  thing  if  nothing  else, 
and  more  politics  than  anything  else;  and 
if  he  could  carry  J.  B.  D.  Paulk  and  Jjoe 
Young,  and  he  told  me  that  Joe's  wife  was 
already  for  Ocilla^  that  Joe  would  do  any- 
thing in  the  world  for  him,  and  they  would 
help  us  in  this  election.  I  asked  him  over 
again  about  Paulk,  if  he  would  help  us; 
and  he  said,  yes,  he  would  if  we  the  people 
of  Ocilla  got  up  this,  and  I  told  him  I 
could  get  it  right  away  if  they  would  prom- 
ise to  do  that.  He  didn't  say  just  that  if 
the  people  of  Ocilla  would  get  up  this 
money  for  this  interest,  but  that  was  what 
we  were  talking  about,  and  what  we  were 
leading  to.  Mr.  Mitchell  was  wanting  to 
get  stock  for  this  patent  right,  and  I  was 
wanting  him  to  promise  to  help  us  in  the 
courthouse  election,  and  told  him,  if  he 
would  do  it,  I  could  get  it  up  right  off, 
and  he  was  perfectly  willing  himself.  I 
asked  him  if  Mr.  Paulk  would  favor  Ocilla 
if  these  notes  were  signed  up,  and  he  said 
he  would;  and  I  told  him,  'I  can  go  and 
get  it  up  in  two  hours.* "  Other  witnesses 
for  the  defendant  testified  substantially  to 
the  same  effect  as  those  above  quoted. 

One   cannot  read  the  testimony   in   this 
case,  and  not  be  impressed  with  the  idea 


that  it  was  understood  between  one  of  the 
partners  (Mitchell)  and  the  defendant,  J. 
A.  J.  Henderson,  and  the  other  witnesses 
who  testified  that  "the  consideration  caus- 
ing me  to  sign  this  note  and  indorse  the 
others  w^as  the  agreement  I  had  with 
Mitchell  for  his  and  Paulk's  influence  in  the 
election,"  that  the  citizens  of  Ocilla  were 
to  get  the  votes  and  influence  of  the  firm 
of  Mitchell  &  Paulk  for  Ocilla,  in  consider- 
ation for  the  notes.  If  Mitchell,  a  member 
of  the  firm  of  Mitchell  &  Paulk,  agreed  to 
sell,  in  connection  with  a  firm  transaction, 
the  votes  and  influence  of  the  firm,  such 
agreement  would  taint  the  whole  transac- 
tion, and  his  copartner  would  be  affected. 
A  contract  based  upon  such  a  consideration 
would  not  only  be  immoral  and  against 
public  policy,  but  would  be  illegal  as  well. 
It  would  be  both  illegal  and  immoral.  Such 
a  contract  cannot  be  enforced  under  our 
law.  The  legislature  of  the  state,  by  the 
statute  quoted  from  above,  has  wisely  en- 
deavored to  throw  around  our  elections 
every  safeguard  to  prevent  corrupt  prac- 
tices at  and  preceding  elections  held  in  this 
state,  and  makes  the  buying  or  selling  or 
offering  to  buy  or  sell  votes  at  any  election 
a  misdemeanor. 

Under  §  665  of  the  Penal  Code,  supra,  it 
is  illegal  to  sell  or  offer  to  sell  votes  "at 
any  election  in  this  state."     If,  therefore, 


it  was  held  that  an  agreement  for  a  money 
consideration  by  which  two  employees  of  a 
postoffice  exchanged  their  positions  was 
void  and  would  not  be  enforced. 

Where  an  arrangement  was  made  between 
a  city  treasurer  and  one  who  became  his 
successor,  that  the  city  treasurer  would  run 
for  mayor,  that  his  successor  would  rim  for 
city  treasurer,  and  on  being  elected  would 
enable  the  former  treasurer  to  handle  the 
funds,  he  being  in  default  to  the  city,  it 
was  held  that  the  bond  given  by  the  former 
treasurer  to  the  treasurer  for  the  handling 
of  the  funds  was  void.  Cobbs  v.  Hixson, 
75  Mich.  260,  4  L.R.A.  682,  42  N.  W.  818. 

The  mandate  of  a  labor  union  command- 
ing public  officers  who  are  members  of  it 
to  appoint  a  certain  person  to  office  is  void, 
and  punishment  for  disobedience  of  such 
mandate  will  be  set  aside  with  damages, 
notwithstanding  the  pledge  of  such  mem- 
bers of  such  labor  union  to  yield  obe- 
dience to  all  its  laws  and  legal  summons, 
etc.,  and  not  to  do  anvthing  prejudicial 
to  the  best  interest  oi  the  association, 
as  such  pledge  is  binding  on  the  makers 
only  in  so  far  as  those  purposes  are 
lawful  and  are  to  be  attained  by  lawful 
means.  Schneider  v.  Local  Union  No.  60, 
116  La.  270,  5  L.R.A.(N.S.)  891,  114  Am. 
St.  Rep.  549,  40  So.  700,  7  Ann.  Cas.  868. 

For  obligation  of  members  of  labor  union 
as    to    political   matters,    see   the    note    to 
Schneider  v.  Local  Union  No.  60,  5  L.R.A, 
(N.S.)   891. 
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Where  a  promissory  note  is  founded  on  a 
sufficient  consideration,  one  who  signs  as  a 
surety  upon  a  promise  that  the  maker  will 
be  appointed  to  publjc  office  cannot  avoid  the 
note,  as  the  element  of  illegality  did  not 
enter  into  the  real  consideration.  Graham 
v.  Marks,  98  Ga.  67,  25  S.  E.  931. 

In  Outon  v.  Rodes,  3  A.  K.  Marsh.  432, 
13  Am.  Dec.  193,  it  was  held  that  a  contract 
to  resign  an  office  and  obtain  the  appoint- 
ment of  the  successor  for  a  consideration 
was  against  the  statute  of  Edw.  VI.,  and, 
if  not,  was  against  public  policy;  but  a 
judgment  on  a  note  growing  out  of  a  trans- 
action  of  this  kind  would  not  be  enjoined 
on  the  failure  of  the  person  to  whom  the 
office  had  been  farmed  full^  to  perform  his 
duty,  where  the  bill  to  enjoin  did  not  dis- 
close the  turpitude  of  the  transaction,  but 
it  only  appeared  on  the  allegations  of  the 
person  who  had  procured  the  judgment.  ( It 
does  not  appear  just  how  the  turpitude  was 
not  shown  by  the  enjoining  party,  and 
how  it  was  shown  by  the  party  who  was 
sought  to  be  enjoined.)  The  decision  in 
this  case  is  misstated  in  Eversole  v.  Holli- 
day,  131  Ky.  202,  114  S.  W.  1195,  where  it 
was  held  that  a  sheriff  was  not  precluded 
from  an  action  requiring  his  deputy  to  ac- 
count because  the  sheriff  might  have  pro- 
cured his  office  by  an  illegal  bargain  with 
the  former  sheriff  and  the  defendant,  which 
included  the  agreement  to  appoint  the  de- 
fendant his  deputy.  B.  B.  B. 
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the  consideration  of  the  note  sued  on  was 
in  payment  or  part  payment  for  the  polit- 
ical influence  and  votes  of  Mitchell  and 
Paulk,  even  though  a  part  of  the  consider- 
ation was  an  interest  in  a  patent  right,  or 
stock  in  a  corporation  to  promote  the  pat- 
ent right,  still  the  plaintiff  would  not  be 
entitled  to  recover  on  the  notes  as  against 
the  defendant,  if  the  real  consideration  was 
based  upon  the  purchasing  of  the  votes  and 
political  influence  of  the  payees  in  favor  of 
Ocilla.  The  jury  has  found,  in  effect,  that 
such  was  the  consideration  of  the  notes 
sued  on,  and  we  think  there  was  sufficient 
evidence  to  support  their  verdict. 

2.  Ihe  first,  second,  third,  and  fourth 
grounds  of  the  motion  for  a  new  trial 
raised  substantially  the  same  question. 
Evidence  was  admitted  by  the  court,  over 
objection,  which  tended  to  show  that  the 
inducement  to  the  defendant  to  sign  the 
note  sued  on,  and  to  others  who  were  par- 
ties to  the  scheme  and  who  signed  similar 
notes,  was  the  votes  and  political  influence 
of  the  payees,  Mitchell  &  Paulk,  in  helping 
to  remove  the  county  site  from  Irwinville 
to  Ocilla,  where  the  defendant  and  the 
others  who  signed  similar  notes  resided. 
It  is  insisted  that  the  evidence  objected  to 
was  irrelevant,  and  that  that  which  re- 
ferred to  the  inducement  offered  to  others 
to  sign  similar  notes  was  as  to  a  matter 
between  other  parties.  Under  the  ruling 
made  in  the  first  division  of  this  opinion, 
it  follows  that  evidence  which  tended  to 
show  that  the  consideration  of  the  note 
sued  on  was  the  votes  and  political  in- 
fluence of  the  payees  of  the  note  in  favor 
of  Ocilla  was  admissible  for  that  purpose. 
It  is  difficult  to  prove  an  express  considera- 
tion of  the  kind  alleged.  No  one  would 
readily  admit  that  he  was  buying  or  selling 
a  vote.  As  one  witness  expressed  it,  "it 
was  a  pretty  ticklish  thing  coming  out  that 
way  with  a  man  like  him,  to  what  looked 
like  buying  him,  and  I  wanted  to  go  as  far 
as  I  could."  Slight  circumstances,  there- 
fore, might  shed  great  light  on  such  a 
transaction;  and,  where  there  was  a  gen- 
eral scheme  to  promote  a  patent  right,  on 
one  side,  and  a  general  scheme  to  have 
a  county  site  removed,  on  the  other  side, 
conversations  between  the  parties  to  the 
two  general  schemes  which  tended  to  show 
what  the  real  consideration  of  the  notes  sued 
on  was  were  admissible  for  that  purpose. 
Nor  can  it  be  said,  under  the  facts  of 
this  case,  that  the  evidence  of  some  of  the 
witnesses  is  admissible  as  being  res  inter 
alios  acta,  because  they  were  not  parties  to 
the  present  suit. 

3.  The  fifth  ground  of  the  motion  as- 
signs error  because  the  court  admitted  in 
evidence,  over  objection,  the  testimony  of 
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the  defendant's  witness,  R.  L.  Henderson, 
as  follows:  "In  a  conversation  after  the 
courthouse  election  I  stated  to  Mr.  Mitchell 
that  was  the  consideration  of  my  note,  and 
the  reason  I  went  into  the  thing  was  to 
help  out  in  the  removal  of  the  courthouse 
by  Mr.  Faulk's  influence,  and  he,  Mr. 
Mitchell,  stated  that  he  regretted  very 
much  that  J.  B.  D.  Paulk  did  not  help  us 
to  remove  the  courthouse."  The  objection 
was  that  this  conversation  occurred  after 
the  transaction,  and  was  merely  hearsay, 
and  not  binding  on  the  parties.  This  evi- 
dence was  admissible  as  being  in  the  na- 
ture of  an  admission. 

4.  The  court  allowed  H.  B.  Sutton,  one 
of  the  defendant's  witnesses,  to  testify,  over 
objections  of  the  plaintiff,  as  follows:  "I 
had  a  conversation  with  W.  A.  Mitchell 
during  the  courthouse  campaign  in  1907 
about  the  subscription  to  certain  stock  or 
buying  half  interest  in  a  patent  right  for  a 
guano  distributor,  and  he  was  trying  to  get 
me  to  subscribe,  and  we  were  talking  about 
the  political  situation  about  removing  the 
courthouse;  and  I  told  him  I  was  very 
sorry  that  J.  B.  D.  Paulk  wasn't  with  us, 
and  he  told  me  that  all  Ocilla  would  have 
to  do  would  be  to  buy  this  stock,  and  Paulk 
would  come  in  all  right.  I  don't  remember 
whether  I  ever  told  this  conversation  to 
William  Henderson  or  any  other  parties 
here  in  Ocilla  or  not."  It  is  insisted  that 
this  conversation  was  not  had  with  any  of 
the  parties  to  this  suit,  and  did  not  appear 
to  have  been  communicated  to  either  of 
them,  so  that  no  one  could  have  contracted 
on  the  faith  of  it.  We  think  the  evidence 
was  properly  admitted,  for  the  reason  given 
in  the  second  division  of  this  opinion. 

6.  Error  is  assigned  on  the  refusal  of 
the  court  to  charge  the  jury,  as  requested 
in  writing  by  plaintiff's  counsel  before  the 
beginning  of  the  charge  of  the  court,  as 
follows:  "If  you  find  from  the  evidence 
that  any  member  of  the  firm  of  Mitchell  & 
Paulk  agreed  that  if  the  defendant  and 
other  persons  named  in  the  defendant's  an- 
swer would  become  interested,  either  by 
going  into  a  corporation  or  otherwise,  in  a 
patent  right  of  a  manure  distributor,  and 
giving  their  notes  for  their  respective 
shares  or  interest  therein,  then  Mitchell 
and  Paulk,  or  either  of  them,  would  use 
their  influence  in  favor  of  Ocilla  in  the 
county-site  removal  contest,  but  if  you  fur- 
ther believe  that  there  was  no  agreement 
whereby  Mitchell  and  Paulk,  or  either  of 
them,  was  to  sell  his  vote,  and  no  agree- 
ment whereby  either  of  said  parties  was  to 
buy  any  other  person's  vote,  or  to  corruptly 
influence  any  voter,  then  I  charge  you  that 
such  agreement  would  not  render  the  con- 
sideration of  the  note  illegal  and  immoral, 
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and»  under  such  circumstances,  you  should 
find  a  verdict  in  favor  of  the  plaintiffs." 
Under  the  facts  of  this  case,  this  refusal  to 
charge  was  not  error. 

6.  The  plaintiff  requested  the  court  in 
writing  to  charge  the  jury  as  follows:  "A 
mere  agreement  to  use  one's  influence  in 
favor  of  one  side  in  a  public  issue,  without 
agreeing  to  sell  one's  vote  or  corrupt  any 
other  voter,  is  neither  illegal  nor  immoral; 
and,  in  order  to  defeat  a  recovery  by  an 
innocent  holder  of  a  negotiable  note,  it 
would  have  to  appear  that  the  considera- 
tion of  the  note  was  both  immoral  and  il- 
legal." Error  is  assigned  on  the  refusal  to 
so  charge.  This  request  to  charge  was  not 
an  accurate  statement  of  the  law  applica- 
ble to  the  real  issues  of  this  case,  and  the 
court  did  not  err  in  declining  to  so  in- 
struct the  jury. 

7.  A  request  to  charge  that  which  had 
already  been  "charged  in  substance"  was 
properly  denied,  and  the  refusal  to  "charge 
the  same  just  as  requested"  by  counsel  for 
the  plaintiff  will  not  require  a  new  trial. 

8.  The  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


IlililNOIS  SUPREME  COURT. 

CITY  OF  ZION 

V. 

RICHARD  BEHRENS,  Plff.  in  Err. 

(262  111.  510,  104  N.  E.  836.) 

Municipal  corporation  —  power  to  pro- 
hibit use  of  tobacco. 

The  police  power  of  a  city  does  not  ex- 
tend to  the  prohibition  of  smoking  or  car- 
rying lighted  tobacco  in  its  streets  and 
parks,  which  are  spacious  enough  so  that 


the  use  of  tobacco  in  such  places  cannot  be 
harmful  to  others,  or  tend  to  cause  danger 
to  property  from  fire. 

(February  21,  1914.) 

ERROR  to  the  Circuit  Court  for  Lake 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  an  ordinance  pro- 
hibiting the  use  of  tobacco.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  F.  Deaubien  and  W.  H. 
Fabry,  for  plaintiff  in  error: 

Under  police  power,  laws  cannot  be 
passed  prohibiting  that  which  is  harmless 
in  itself. 

Toledo,  W.  &,  W.  R.  Co.  v.  Jacksonville, 
67  111.  37,  16  Am.  Rep.  611;  Ex  parte  Hay- 
den,  147  CaL  649,  1  L.R.A.(N.S.)  184,  109 
Am.  St.  Rep.  183,  82  Pac.  316. 

Regulations  under  the  police  power  must 
have  some  adaptability  to  the  end  sought 
for. 

Ruhstrat  v.  People,  185  111.  133,  49  L.Rj^. 
181,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  12 
Am.  Crim.  Rep.  453;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  State  v.  Redmon,  134  Wis.  89,  14 
L.R.A.(N.S.)  229,  126  Am.  St.  Rep.  1003, 
114  N.  W.  137,  15  Ann.  Cas.  408. 

The  right  of  municipal  corporations  to 
regulate  private  conduct  under  the  police 
power  is  more  limited  than  that  of  the 
state. 

Wice  V.  Chicago  k  N.  W.  R.  Co.  193  111. 
351,  66  L.R.A.  268,  61  N.  E.  1084. 

Tobacco  is  not  one  of  the  outlawed  prod- 
ucts, like  opium  or  whisky,  unless  possibly 
in  the  form  of  cigarettes. 

Ritchie  v.  People,  155  111.  98,  29  L.RJ1. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Austin  V.  Tennessee,  179  U.  8.  343,  45  L. 
ed.  224,  21  Sup.  Ct.  Rep.  132. 

Citizens  have  the  right  to  use  public 
streets  without  undue  restrictions. 


Note,  —  Power   to   prohibit    or   restrict 
use  of  tobacco. 

The  power  to  prohibit  or  restrict  the  use 
of  tobacco  is,  in  the  absence  of  constitu- 
tional provision,  a  matter  depending  upon 
the  extent  of  the  police  power  of  the  state 
or  municipality.  "Generally  speaking,  it 
may  be  said  that  the  proper  authorities  may 
control  practices  in  the  operation  of  all 
business  which  endanger  the  public  welfare 
and  safety;  but  only  such  regulations  will 
be  sustained  as  in  fact  are  necessary  for  the 
safety  and  comfort  of  the  public,  and  the 
courts  will  declare  arbitrary  provisions  in- 
valid."   8  Cyc.  866. 

In  State  v.  Heidenhain,  42  La.  Ann.  483, 
21  Am.  St.  Rep.  388,  7  So.  621,  holding  that 
a  charter  provision  granting  a  city  power 
to  provide  for  public  health  is  sufficient 
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authority  for  an  ordinance  prohibiting 
smoking  in  street  cars,  the  court  says: 
"Smoking  in  itself  is  not  to  be  condemned 
for  any  reason  of  public  policy.  It  is  agree- 
able and  pleasant,  almost  indispensable  to 
those  who  have  acquired  the  habit,  but  it  is 
distasteful  and  offensive,  and  sometimes 
hurtful,  to  those  who  are  compelled  to 
breathe  the  atmosphere  impregnated  with 
tobacco  in  close  and  confinea  places." 

The  distinction  between  open  and  confined 
places,  suggested  in  the  foregoing  case,  ren- 
ders that  case  clearly  harmonious  with  ZiON 
▼.  Behrens. 

In  holding  unreasonable  an  ordinance  pro- 
hibiting the  smoking  of  cigarettes  within 
the  corporate  limits  of  a  city,  the  court  in 
Hershberg  v.  Barbourville,  142  Ky.  60,  34 
L.R.A.(N.S.)  141,  133  S.  W.  985,  Ann.  Cas. 
1912D,    189,   said:      "The   ordinance   is   to 
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Swift  y.  Topeka,  43  Kaa.  671,  8  L.R.A. 
772,  23  Pac.  1075;  People  t.  Armstrong,  73 
Mich.  288,  2  L.R.A.  721,  16  Am.  St  Rep. 
578,  41  N.  W.  275. 

The  police  power  does  not  justify  inter- 
ference with  private  rights  for  esthetic  pur- 
poses. 

Haller  Signs  Works  v.  Physical  Culture 
Training  School,  249  111.  436,  34  L.RJI. 
<N.S.)   008,  94  N.  £.  920. 

The  ordinance  is  against  the  spirit  of  our 
laws. 

Ihid. 

The  ordinance  is  unreasonable  as  applied 
to  all  the  streets  and  parks  in  the  city,  and 
as  making  no  proper  directions  for  a  real 
health  ordinance. 

Chicago  y.  Gunning  System,  214  111.  628, 
70  L.R.A.  230,  73  N.  £.  1035,  2  Ann.  Gas. 
892;  Dixon  y.  Messer,  136  111.  App.  488; 
People  y.  Schenck,  257  111.  384,  44  L.RA. 
(N.S.)  46,  100  K.  £.  904,  Ann.  Gas  1914A, 
1129;  Bailey  y.  People,  100  111.  28,  54 
L.RJL  838,  83  Am.  St.  Rep.  116,  60  N.  E. 
98. 

Messrs.  Theodore  Forby  and  O.  P. 
Barnes,  for  defendant  in  error: 

The  ordinance  in  question  is  presumed  to 
be  yalid,  and  the  burden  of  proof  is  on  the 
plaintiff  in  error  to  clearly  show  its  inyalid- 
ity. 


Belleville  v.  Pfingsten,  225  HI.  293,  80 
N.  E.  266 ;  People  ex  rel.  Lockwood  &  S.  Co. 
V.  Grand  Trunk  Western  R.  Co.  232  111.  292, 
83  N.  E.  830;  Springfield  v.  Postal  Teleg. 
Gable  Co.  253  111.  346,  97  N.  E.  672,  164 
111.  App.  276;  Plymouth  v.  McWherter,  152 
IlL  App.  114;  Harmon  v.  Chicago,  140  111. 
374,  29  N.  E.  732;  Berry  v.  Chicago,  192 
111.  154,  61  N.  E.  498. 

The  use  of  tobacco*  comes  under  the  police 
power  of*  the  city. 

People  ex  rel.  Berlizheimer  v.  Busse,  231 
111.  251,  83  N.  E.  175 ;  Gundling  v.  Chicago, 

176  111.  340,  48  L.R.A.  230,  52  N.  E.  44, 

177  U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct. 
Rep.  633;  Chicago  v.  Drogasawacz,  256  111. 
34,  99  N.  E.  869;  8  Cyc.  868;  Austin  v. 
State,  101  Tenn.  563,  50  L.RJL  478,  70  Am. 
St.  Rep.  703,  48  S.  W.  305,  179  U.  S.  343, 
45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132;  State 
v.  Sbragia,  138  Wis.  579,  23  L.R.A.(N.S.) 
697,  119  N.  W.  290. 

Statutes  and  ordinances  against  smoking 
on  streets  and  in  public  places  are  valid. 

State  V.  Heidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  388,  7  So.  621;  Hershberg 
V.  Barbourville,  142  Ky.  60,  34  L.R.A.(N.S.) 
141,  133  S.  W.  985,  Ann.  Gas.  1912D,  189; 
Com.  V.  Thompson,  12  Met.  231. 


broad  as  to  prohibit  one  from  smoking  a  i 
cigarette  in  his  own  home  or  on  any  private  • 
premises  in  the  city.  To  prohibit  the  smok- 
ing of  cigarettes  in  the  citizen's  own  home 
or  on  other  private  premises  is  an  invasion 
of  his  right  to  control  his  own  personal 
indulgences.  The  city  council  is  authorized 
by  sUitute  to  enact  and  enforce  all  such 
local,  police,  sanitary,  and  other  regula- 
tions as  do  not  conflict  with  general  hiws. 
.  .  .  But  under  this  power  it  may  not 
unreasonably  interfere  with  the  right  of 
the  citizen  to  determine  for  himself  such 
personal  matters.  If  the  council  may  pro- 
hibit cigarette  smoking  in  the  city,  it  may 
prohibit  pipe  smoking  or  cigar  smoking,  or 
any  other  use  of  tobacco.  The  legislature 
did  not  contemplate  conferring  such  power 
upon  the  council.  If  the  ordinance  had 
provided  a  penalty  for  smoking  cigarettes 
on  the  streets  of  the  city,  a  different  ques- 
tion would  be  presented;  but  whether  such 
an  ordinance  would  be  valid  is  a  question 
not  now  presented  or  decided." 

However,  in  Com.  v.  Thompson,  12  Met. 
231,  without  discussing  the  validity  of  a 
statute  prohibiting  sm^ing  "in  any  street, 
lane,  or  passageway,"  it  is  held  that  such 
statute  applies  to  all  open  ways,  whether 
legally  established  public  ways  or  not. 

In  holding  that  the  making  of  a  cigarette 
for  one's  own  personal  use  is  not  within 
the  meaning  of  a  statute  forbidding  the 
manufacture  of  cigarettes,  the  court  in 
Dempsey  v.  Stout,  76  Neb.  152,  107  N.  W.. 
235,  said:  ''It  was  contended  upon  the'l 
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hearing  that  the  legislature  has  no  power 
to  regulate  the  personal  habits  of  an  indi- 
vidual by  forbidding  him  to  use  cigarettes; 
that  it  is  the  right  of  the  sovereign  citizen 
to  eat,  drink,  and  smoke  what  he  may 
choose  to,  although  it  may  be  the  judg- 
ment of  the  legislature  that  he  is  injuring 
himself  by  so  doing.  From  a  comparison 
of  this  suggestion  with  the  act  itself,  and 
the  title  thereof,  it  will  readily  be  seen  that 
the  legislature  in  this  act  has  avoided  any 
attempt  to  regulate  the  personal  habits  of 
the  citizen.  .  .  .  The  purpose  of  the 
law  is  to  suppress  the  traffic  in,  and  not  to 
forbid  the  use  of,  these  articles.  It  is  true 
that  the  law  assumes  that  the  use  of  the 
articles  is  injurious  to  the  health  and 
morals  of  the  public,  and  that  therefore 
traffic  in  the  articles  themselves  should  be 
made  illegitimate.  The  law  thus  discour- 
ages the  use  of  the  articles,  but  it  inten- 
tionally avoids  forbidding  the  individual  to 
use  them." 

And  in  State  v.  Lowry,  166  Ind.  372,  4 
L.R.A.(N.S.)  528,  77  N.  E.  728.  9  Ann. 
Gas.  350,  a  statute  prohibiting  the  manu- 
facture, sale,  keeping  for  sale,  or  owning  of 
cigarettes  was  construed  as  not  applying  to 
the  act  of  smoking  cigarettes,  or  of  having 
them  in  possession  for  the  sole  purpose  of 
smoking. 

On  the  right  of  state  to  confiscate  cigar- 
ettes imported  for  personal  use,  see  note  te 
State  V.  Lowry,  4  LR.A.(N.S.)   528. 

E.  L.  P. 
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Vlckers,  J.,  delivered  the  opinion  of  the 
court: 

On  an  appeal  from  a  justice  of  the  peace 
to  the  circuit  court  of  Lake  county,  plain- 
tiff in  error  was  adjudged  guilty  of  violat- 
ing an  ordinance  of  the  city  of  Zion,  and  a 
fine  was  imposed  upon  him.  The  trial  judge 
certified  that  the  validity  of  a  municipal 
ordinance  was  involved,  and  that  the  public 
interest  required  that  an  appeal  be  granted 
direct  to  this  court,  in  pursuance  of  which 
this  writ  of  error  has  been  sued  out. 

The  ordinance  violated  by  the  plaintiff  in 
error  is  as  follows: 

"Section  1.  That  it  shall  be  and  hereby 
is  declared  to  be  unlawful  for  any  person 
to  smoke  tobacco  in  any  form,  whether  in 
a  pipe  or  by  the  use  of  a  cigarette,  cigar, 
or  otherwise,  in  or  upon  any  street,  alley, 
avenue,  boulevard,  park,  parkway,  public 
passageway,  depot,  depot  platform,  depot 
grounds,  hospice,  hotel,  store,  postoffice,  or 
other  public  building  or  public  place  with- 
in the  said  city  of  Zion. 

"Section  2.  That  it  shall  be  and  hereby  is 
declared  to  be  unlawful  for  any  person  .to 
have  in  his  or  her  possession  at  any  time, 
in  or  upon  any  street,  alley,  avenue,  boule- 
vard, park,  parkway,  public  passageway, 
depot,  depot  platform,  depot  grounds,  hos- 
pice, hotel,  store,  postoffice,  or  other  public 
building  or  public  place  within  the  city  of 
Zion,  any  lighted  pipe,  lighted  cigar,  or 
lighted   cigarette." 

The  remainder  of  the  ordinance  imposes  a 
fine  of  not  less  than  $3  nor  more  than  $100 
for  a  violation  of  §§  1  and  2. 

The  errors  assigned  question  the  validi- 
ty of  §§  1  and  2  of  the  ordinance  above  set 
out,  and  the  sole  question  involved  is  the 
validity  of  the  ordinance. 

The  case  was  heard  upon  a  stipulation 
which  shows  that  the  city  of  Zion  has  a 
population  of  about  5,000;  that  it  covers 
6f  square  miles  and  has  1,000  acres  of  park 
lands  within  its  limits;  that  no  street  in 
said  city  is  less  than  66  feet  wide,  and  there 
are  four  streets  which  are  300  feet  in  width, 
running  the  full  length  of  the  city,  and 
that  all  alleys  are  25  feet  wide;  that  Shiloh 
boulevard,  where  the  smoking  in  question 
occurred,  is  300  feet  wide. 

An  extended  brief  and  argument  have 
been  filed  by  defendant  in  error,  in  which 
it  is  sought  to  sustain  the  validity  of  the 
ordinance  under  the  police  power  granted 
to  cities  and  villages.  Many  cases  decided 
by  this  court  sustaining  various  ordinances 
and  statutes  under  the  police  power  are 
cited  and  relied  upon.  None  of  the  cases 
heretofore  decided  by  this  court  go  to  the 
extent  of  sustaining  the  power  of  a  city  to 
pass  an  ordinance  forbidding  an  act  under 
all  circumstances  which  can  only  be  offen- ' 
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sive  or  harmful  to  others  under  certain  con- 
ditions. Recognizing  that  tobacco  smoke  is 
offensive  to  many  persona,  and  in  excep- 
tional cases  harmful  to  some,  we  have  no 
doubt  that  power  exists  to  prohibit  smok- 
ing in  certain  public  places,  such  as  street 
cars,  theaters,  and  like  places,  where  large 
numbers  of  persons  are  crowded  together  in 
a  small  space.  But  this  is  quite  a  different 
matter  from  prohibiting  smoking  on  the 
open  streets  and  in  parks  of  a  city,  where 
the  conditions  would  counteract  any  harm- 
ful results.  The  personal  liberty  of  the  cit- 
izen cannot  be  interfered  with  unless  the 
restraint  is  reasonably  necessary  to  promote 
the  public  welfare. 

The  only  case  that  has  been  called  to 
our  attention  that  lends  any  support  to  the 
defendant  in  error's  contention  is  Com.  v. 
Thompson,  12  Met.  231.  In  that  case  the 
supreme  court  of  Massachusetts  suatained 
a  statute  which  made  it  an  offense  to  smoke 
or  have  in  one's  possession  a  lighted  pipe 
or  cigar  on  any  of  the  streets  of  the  city  of 
Boston.  In  that  case  the  law  was  upheld 
on  the  ground  that  it  tended  to  protect  the 
city  against  damage  from  fire.  This  seems 
to  be  the  only  case  in  the  United  States 
where  an  ordinance  or  statute  forbidding 
smoking  of  tobacco  in  any  form,  on  streets 
or  public  grounds,  has  l}een  sustained. 
While  we  have  a  very  high  regard  for  the 
decisions  of  the  supreme  court  of  Massachu- 
setts, still  we  are  constrained  in  this  in- 
stance to  decline  to  follow  the  doctrine  of 
the  Thompson  Case. 

In  State  v.  Heidenhain,  42  La.  Ann.  483, 
21  Am.  St.  Rep.  388,  7  So.  621,  the  supreme 
court  of  Louisiana  sustained  an  ordinance 
which  forbade  smoking  in  street  cars  as  a 
nuisance,  but  that  court  carefully  limited 
its  decision  to  the  conditions  named  in  the 
ordinance.  In  the  course  of  its  opinion  the 
court  said:  "Smoking  in  itself  is  not  to 
be  condemned  for  any  reason  of  public  poli- 
cy. It  is  agreeable  and  pleasant,  almost  in- 
dispensable to  those  who  have  acquired  the 
habit,  but  it  is  distasteful  and  offensive, 
and  sometimes  hurtful,  to  those  who  are 
compelled  to  breathe  the  atmosphere  impreg- 
nated with  tobacco  in  close  and  confined 
places."    See  3  McQuillin,  Mun.  Corp.  §  002. 

It  has  been  held  that  cities  and  villages 
may  pass  ordinances  regulating,  and  pro- 
viding for  licensing,  the  sale  of  cigarettes 
under  a  general  delegation  of  power  author- 
izing the  passage  of  all  adequate  police  reg- 
ulations which  may  be  necessary  or  expe- 
dient for  the  preservation  of  the  health  or 
the  suppression  of  disease.  Gundling  v. 
Chicago,  176  111.  340,  48  L.R.A.  230,  62  N. 
E.  44.  The  holding  in  the  Gundling  Case 
was  affirmed  by  the  United  States  Supreme 
Court.    177  V'  S.  183,  44  L.  e4.  725,  20  Sup. 
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Ct.  Bep.  633.  The  supreme  court  of  Ten- 
nessee held  that  cigarettes  are  not  legiti- 
mate articles  of  commerce,  within  the  pro- 
tection of  the  Constitution  of  the  United 
States,  because  they  possess  no  virtue  and 
are  bad  inherently.  Austin  y.  State,  101 
Tenn  663,  60  L.R.A.  478,  70  Am.  St.  Rep. 
703,  48  S.  W.  305.  That  decision  was  af- 
firmed by  the  United  States  Supreme  Court. 
179  U.  S.  343,  45  L.  ed.  224,  21  Sap.  Ct. 
Rep.  132.  Notwithstanding  the  smoking  ot 
cigarettes,  especially  by  young  persons,  is 
regarded  as  more  offensive  and  harmful 
than  the  use  of  tobacco  in  any  other  form, 
still  the  supreme  court  of  Kentucky  held 
an  ordinance  void  whicli  forbade  the  "smok- 
ing of  cigarettes  within  the  corporate  lim^ 
its"  of  a  city.  iSershberg  v.  Barbourville, 
142  Ky.  60,  34  L.R.A.(N.S.)  141,  133  S.  W. 
985,  Ann.  Cas.  1912D,  189.  See  also  3  Mc- 
Quillin,  Mun.  Corp.  §  921,  and  cases  there 
cited. 

It  will  be  seen  that  the  ordinance  in 
question  cannot  be  sustained  on  the  ground 
that  it  tends  to  protect  the  property  of  the 
city  from  damage  by  fire.  If  the  ordinance 
were  limited  to  places  where  quantities  of 
highly  combustible  materials  were  collected, 
it  would  be  less  objectionable.  In  the  broad 
language  in  which  the  ordinance  is  enacted, 
it  is  apparently  an  attempt  on  the  part  of 
the  municipality  to  regulate  and  control  the 
habits  and  practices  of  the  citizens  without 
any  reasonable  basis  for  so  doing.  The 
ordinance  is  an  unreasonable  interference 
with  the  private  rights  of  the  citizen,  and 
must  be  held  void. 

The  judgment  of  the  Circuit  Court  of 
Lake  County  is  reversed,  and,  since  there 
can  be  no  judgment  sustained  under  the 
ordinance,  the  cause  will  not  be  remanded. 

Judgment  reversed. 

Petition  for  rehearing  denied  April  9, 
1914. 


KANSAS  SUPREME  COURT. 

M.  A.  DUNCAN 

V. 

ATCHISON,     TOPEKA,     ft     SANTA     FE 
RAILWAY    COMPANY,    Appt. 

(86  Kan.  112,  119  Pac.  366.) 

Evidence   «   opinion    —   condition     of 
bridge. 

1.  A  bridge  where  a  brakeman  lost  his 
life  was  so  described  and  photographed  that 
tiie  jury  could  thoroughly  understand  its 
character  and  condition.  Railway  em- 
ployees were  permitted,  over  objection,  to 

Headnotes  by  West,  J. 
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give  their  opinions  as  to  such  bridge  being 
a*  safe  place  to  work.  Held  error,  as  the 
jury  could  not  from  such  opinions  have  re- 
ceived any  assistance  in  arriving  at  a  proper 
conclusion. 

Same  —  conduct  —  safety. 

2.  Opinions  of  railway  employees  as  to 
which  side  of  a  freight  train  it  was  proper 
for  a  brakeman  to  alight  in  order  to  give 
signals  were  properly  received;  this  being 
a  question  calling  for  special  knowledge  or 
experience. 

Master  and  servant  —  violation  of  rale 
—  waiver. 

3.  A  printed  rule  of  the  railway  com- 
pany, requiring  brakemen  to  be  on  top  of 
the  train  when  approaching  and  passing 
stations,  was  shown  to  have  been  habitually 
violated  with  knowledge  of  those  whose 
duty  it  was  to  report  such  violations.  Held, 
that  the  jury  were  justified  in  finding  that 
such  rule  was  waived  by  the  company. 

-Same  —  engine  step  —  safety. 

4.  The  mere  use  on  the  cab  of  an  engine, 
of  a  stirrup  of  the  kind  used  on  box  cars, 
instead  of  the  standard  step  generallv  used 
on  such  engines,  does  not  of  itself  show 
negligence  as  a  matter  of  law.  To  render 
its  use  negligent,  such  stirrup  must  in  some 
way  be  shown  to  be  unsafe. 

Evidence  ^  circumstances  —  negli- 
gence. 

6.  When  circumstances  are  relied  on  to 
show  negligence,  they  must  be  of  such 
significance  and  relation  one  to  another 
that  a  reasonable  conclusion  of  negligence 
can  be  founded  thereon;  and,  while  reason- 
able inferences  may  be  drawn  from  the  facts 
and  conditions  shown,  they  cannot  be  drawn 
from  facts  or  conditions  merely  imagined  or 
assumed. 

(December  9,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sumner  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 

Note.  ^  Admissibility  of  opinion  evi^ 
dence  as  to  safety  of  place  or  ap^ 
pliance. 

In  general. 

This  note  is  limited  to  cases  sounding  in 
tort,  which  involve  the  question  of  the  ad- 
missibility of  opinion  evidence,  both  expert 
and  nonexpert,  as  to  the  safety  of  a  place 
or  appliance  itself. 

The  cardinal  rule  is  that  a  witness  must 
state  facts,  and  not  opinions,  and  conse- 
quently, in  order  that  a  witness  may  ex- 
press an  opinion,  an  exception  to  the  gen- 
eral rule  must  be  made.  Such  an  exception 
has  been  made  in  a  great  number  of  cases; 

I  the  majority  of  those  which  fall  within  the 
scope  of  the  present*  note  being  of  compar- 
atively recent  date.  Broadly  speaking,  the 
rule  is  that  a  witness  possessing  special 
skill  in  drawing  inferences  from  data  fur- 

^nished  by  others,  or  from  personal  observa- 
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tiff's  intestate,  alleged  to  have  been  caused 
hj  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  R.  Smith,  Owen  J. 
"Wood,  and  Alfred  A.  Scott,  for  appellant: 

PlaintiiST  failed  to  prove  that  the  negli- 
gence of  the  defendant  was  the  cause  of  the 
decedent's  death,  which,  if  it  was  not  pure- 
ly accidental,  is  directly  traceable  to  his 
own  negligence. 

Atchison,  T.  k  S.  F.  HL.  Co.  ▼.  Roth,  80 
Kan.  752,  104  Pac.  849;  Brown  y.  Union  P. 
R.  Co.  81  Kan.  701,  29  L.Rjl.(N.S.)  808, 
106  Pac.  1001;  Duncan  y.  Chicago,  R.  I. 
&  P.  R.  Co.  82  Kan.  230,  108  Pac.  101; 
Chicago,  R.  I.  &  P.  R.  Co.  y.  Rhoades,  64 
Kan.  553,  68  Pac.  58,  11  Am.  Neg.  Rep. 
383;  Hart  y.  St.  Louis  k  S.  F.  R.  Co.  80 


Kan.  699,  102  Pac.  1101;  2  Labatt,  Mast 
ft  S.  S  836;  1  Labatt,  Mast,  ft  S.  §  38; 
Pittsburgh  ft  L.  £.  R.  Co.  y.  Henlj,  48 
Ohio  St.  608,  15  LJt.A.  384,  29  N.  E.  575: 
Peirce  y.  Bane,  27  C.  C.  A.  361,  53  U.  S. 
App.  297,  80  Fed.  988. 

Mr.  E.  T.  Hackney  for  appellee. 

West,  J.,  delivered  the  opinion  of  the 
court: 

F.  E.  Duncan  was  an  employee  on  de- 
fendant's road,  was  twenty-eight  years  of 
age,  and  earning  $4  a  day.  On  the  night 
of  March  9,  1908,  he  was  head  brakeman 
on  a  freight  train  coming  east  through  the 
station  of  Noel,  Oklahoma,  where,  on  the 
south  side  of  the  track,  are  an  elevator  and 
switch,   and   on   the   north   side  a   switch 


tion  and  investigation,  may  express  his 
opinion  whenever  the  facts  are  such  that 
inexperienced  persons  are  likely  to  prove 
incapable  of  forming  a  correct  judgment 
without  such  assistance,  and  that  a  non- 
expert or  lay  witness  may  express  his  opin- 
ion where,  from  familiarity  with  or  personal 
observation  of  the  subject-matter,  he  has 
gained  a  personal  knowledge  existing  in  rea- 
son rather  than  facts,  which  cannot  other- 
wise be  fully  presented  to  the  jury.  Stating 
the  rule  conversely,  neither  expert  nor  non- 
expert opinions  are  admissible  where  the 
matters  are  within  the  experience  or  knowl- 
edge of  persons  of  ordinary  understanding 
and  experience,  and  where  the  witness,  in 
order  to  form  his  opinion,  must  draw  his 
deductions  from  facts  which  are  in  the  pos- 
session of,  or  which  can  be  fully  and  ade- 
quately presented  to,  the  jury.  Thus,  it 
will  be  seen  that  the  true  theory  upon  which 
the  opinion  rule  is  based  is  necessity.  In 
other  words,  opinion  evidence  is  admissible 
where  it  is  essential  in  order  that  the  jury 
may  reach  an  intelligent  decision,  and  is 
excluded  where  superfluous  because  unneces- 
sary. 

In  the  main  the  cases  are  decided  each 
upon  its  particular  facts  rather  than  upon 
principle,  and  are  often  in  seeming  conflict, 
which  is  probably  due  to  the  varying  im- 
pressions created  by  the  particular  manner 
m  which  the  question  arises,  the  difficulty 
of  determining  whether  the  particular  sub- 
ject is  one  with  which  the  ordinary  person 
can  cope,  or  as  to  which  the  facts  can  be 
fully  and  adequately  presented,  and  the  re- 
luctance of  the  appellate  courts  to  reverse 
the  rulings  in  such  cases. 

Expert  opinions. 

The  exception  to  the  general  rule  that  a 
witness  must  state  facts,  and  not  opinions, 
which  arises  from  necessity,  is,  as  before  in- 
timated, that  the  opinion  of  witnesses  pos- 
sesing  peculiar  skill  or  knowledge  as  to  the 
safety  of  a  particular  place  or  appliance 
may  be  received  whenever  the  facts  are  such 
that  inexperienced  persons  are  likely  to 
prove  incapable  of  forming  a  correct  judg- 
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ment  without  such  assistance,  but  that 
when  the  necessity  of  the  case  ceases,  the 
operation  of  the  exception  ceases. 

•—cases  where  opinions  are  held  admissible. 

Under  this  rule  it  has  been  held  in  cases 
involving  the  safety  of  places,  that  the  opin- 
ion of  an  expert  was  admissible — 

— to  show  the  safe  or  dangerous  con- 
dition of  a  railroad  track  at  a  particular 
place.  Chicago  6.  W.  R.  Co.  v.  Price,  38  C. 
C.  A.  239,  07  Fed.  423;  San  Antonio  ft  A. 
P.  R.  Co.  V.  Waller,  27  Tex.  Civ.  App.  44, 
65  S.  W.  210;  San  Antonio  ft  A.  P.  R.  Co. 
V.  Booking,  —  Tex.  Civ.  App.  — ,  61  S.  W. 
637 ;  Ft.  Worth  ft  D.  City  R.  Co.  v.  Wil- 
son, 3  Tex.  Civ.  App.  583,  24  S.  W.  68,  af- 
firmed on  this  point  in  85  Tex.  516,  22  S. 
W.  578; 

— as  to  whether  a  railroad  was  safe  or 
unsafe  at  a  particular  place  for  the  pur- 
pose for  which  it  was  used.  Colorado  Mid- 
land R.  Co.  V.  O'Brien,  16  Colo.  219,  27 
Pac.  701,  13  Am.  Neg.  Cas.  537; 

— ^to  show  the  improper  condition  of  the 
roadbed  at  the  place  wnere  a  railroad  em- 
ployee was  injured.  Missouri  P.  R.  Co.  v. 
Fox,  60  Neb.  531,  83  N.  W.  744,  8  Am. 
Neg.  Rep.  463; 

— as  to  whether  a  railroad  at  the  point 
where  it  crossed  a  highway  was  properly 
constructed  so  as  to  render  it  safe  for  em- 
ployees operating  trains.  St.  Louis,  A.  ft 
T.  R.  Co.  v.  Johnston,  78  Tex.  536,  15  S. 
W.  104; 

— as  to  the  necessity  for  a  guard  rail  on 
a  certain  sharp  curve  in  a  street  railway 
track.  Louisville  ft  S.  I.  Traction  Co.  y. 
Snead,  49  Ind.  App.  16,  93  N.  E.  177; 

— as  to  whether  or  not  the  track  at  a 
certain  place  in  a  coal  mine  was  so  danger- 
ous as  to  render  it  an  unsafe  place  wnen 
cars  were  being  operated  over  it.  Qreat 
Western  Coal  ft  Coke  Co.  v.  Malone,  39 
Okla.  693,  136  Pac.  403; 

— to  show  the  elements  of  weakness  in  a 
railroad  trestle  arising  from  the  nature  and 
the  manner  of  the  use  of  certain  materials. 
Bowen  v.  Sierra  Lumber  Co.  3  Cal.  App. 
312,  84  Pac.  1010; 
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stand,  and  about  78  feet  east  of  the  latter 
a  bridge  about  66  feet  in  length,  over  a 
ravine.  On  the  north  side,  this  bridge  was 
provided  with  a  runway  and  hand  rail  bo 
that  brakemeu  could  cross  in  safety.  On 
the  south  side,  there  was  neither  hand  rail 
nor  runway;  the  end  of  the  ties  being  but 
18  inches  from  the  south  rail  of  the  track. 
The  train  was  drawn  by  two  engines,  the 
second  of  which  (No.  134)  had  on  the  north 
side  the  ordinary  steps  leading  up  to  the 
gangway,  but  on  the  south  side,  instead  of 
such  steps,  was  one  stirrup  of  metal,  about 
1}  inches  wide,  such  as  ordinarily  used  on 
freight  cars.  It  was  not  shown  how  long 
the  engine  had  been  in  this  condition,  nor 
whether  Duncan  had  knowledge  thereof  at 
the   time.     On   the   night   in   questiodf   at 


about  11  o'clock,  it  being  moonlight,  with 
some  clouds,  as  the  train  approached  Noel, 
Duncan  was  standing  in  the  gangway  of 
the  second  engine  with  a  lantern  in  his 
hand,  receiving  signals  from  the  rear  of  the 
train,  and  passing  them  to  the  engineer  on 
the  front  engine,  who  controlled  the  air 
and  the  movement  of  the  train.  It  was 
necessary  to  cut  off  the  caboose  and  switch 
certain  cars  to  the  side  track,  and  Duncan 
was  receiving  and  passing  signals  given  for 
this  purpose.  As  the  second  engine  was 
crossing  the  bridge  in  question,  Duncan  was 
seen  by  the  engineer  to  be  falling  from  the 
gangway,  and  was  found  under  the  bridge 
on  the  roadway  beneath,  unconscious  and 
injured,  from  which  injuries  he  died  the 
next  day.    His  widow  sued  to  recover  dam- 


to  whether  a  railroad  bridge  was  eai 
unsafe  working  place  because  there  was  no 
platform  or  run  provided  for  the  workmen. 
Griffin  v.  Boston  &  M.  R.  Co.  —  Vt.  — ,  89 
Atl.  220; 

— as  to  the  necessity  of  a  railing  and  as 
to  the  safe  condition  of  the  approach  to  a 
bridge  on  a  public  highway.  Taylor  v. 
Monroe,  43  Conn.  36  (the  court  said  that 
the  case  was  one  where  the  opinion  of  ex- 
perts would  be  of  aid  to  the  court  and  jury, 
and  that  "the  true  test  of  the  admissibility 
of  such  testimony  is  not  whether  the  sub- 
ject-matter is  common  or  uncommon,  or 
whether  many  persons  or  few  have  some 
knowledge  of  the  matter;  but  it  is  whether 
the  witnesses  offered  as  experts  have  any 
peculiar  knowledge  or  experience  not  com- 
mon to  the  world,  which  renders  their  opin- 
ions founded  on  such  knowledge  or  ex- 
perience any  aid  to  the  court  or  the  jury 
u  determining  the  questions  at  issue" ) ; 

— ^to  show  that  a  guard  rail  to  a  bridge 
was  constructed  in  an  improper  manner, 
and  that  it  was  not  substantial  and  safe, 
the  court  saying  that  the  question  was  one 
requiring  knowledge  beyond  that  of  persons 
of  common  intelligence.  Dardanelle  Pon- 
toon Bridge  &  Tump.  Co.  v.  Croom,  95  Ark. 
284,  30  L.RJSl.(N.S.)    360,  129  S.  W.  280; 

— as  to  the  safety  of  a  highway  bridge  as 
affected  by  the  manner  of  conptruction  and 
maintenance.  Bonebrake  v.  Huntington 
County,  141  Ind.  62,  40  N.  E.  141 ;  Harford 
County  v.  Wise,  71  Md.  43,  18  Atl.  31 ; 

— as  to  whether  a  highway  or  street  at 
a  certain  point  was  reasonably  safe  for 
public  travel.  Dean  v.  Sharon,  72  Conn. 
667,  45  Atl.  963  (highway)  ;  Baker  v.  M.adi- 
son,  62  Wis.  137,  22  N.  W.  141,  583  (street 
gutter) ; 

— as  to  the  safety  of  a  street  railway 
turntable  in  a  public  street.  Fitts  v.  Cream 
City  R.  Co.  59  Wis.  323,  18  N.  W.  186; 

— as  to  whether  certain  conditions  of  a 
roadway  in  a  mine  rendered  it  safe  or  other- 
wise. Henrietta  Coal  Co.  y.  Campbell,  211 
111.  216,  71  N.  E.  863 ; 

— ^to  show  whether  the  roof  of  a  mine  en- 
trance was  reasonably  safe.  Central  Coal 
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&  Coke  Co.  v.  Williams,  97  C.  C.  A.  597,  173 
Fed.  337; 

— ^to  show  that  a  mine  was  unsafe  be- 
cause props  were  not  provided  to  support 
the  roof  of  a  stope  or  chamber.  Bird  v. 
Utica  Gold  Min.  Co.  2  Cal.  App.  674,  84 
Pac.  266; 

— as  to  the  dangerous  conditions  and 
surroundings  existing  at  a  trapdoor  in  a 
coal  mine.  Hamilton  v.  Spring  Valley  Coal 
Co.  149  111.  App.  10; 

— ^to  show  the  dangerous  character  of  an 
overhead  track  upon  which  a  traveling 
crane  moved.  Hammer  v.  Janowitz,  131 
Iowa,  20,  108  N.  W.  109,  20  Am.  Neg.  Rep. 
324; 

— ^as  to  the  safety  of  the  floor  of  a  grand 
stand  when  used  for  the  purpose  intended. 
Fox  v.  Buffalo  Park,  21  App.  Div.  321,  47 
N.  Y.  Supp.  788,  affirmed  without  opinion 
in  163  N.  Y.  669,  57  N.  E.  1109; 

— as  to  the  comparative  safety  of  a  good 
piece  of  ship-lap  lumber  and  the  piece  which 
was  alleged  to  have  given  way.     Corrigan  ^ 
V.  Heubler,  —  Tex.  Civ.  App.  — ,  167   S. ' 
W.  159; 

— as  to  the  safety  of  joists  used  in  the 
construction  of  a  grand  stand  as  affected 
by  the  fact  that  they  were  notched.  Fox 
V.  Buffalo  Park,  supra; 

— as  to  whether  a  described  scaffold  was 
a  safe  and  suitable  place  in  which  to  work 
in  a  manner  described.  Jenks  v.  Thompson, 
179  N.  Y.  20,  71  N.  E.  268,  16  Am.  Neg. 
Rep.  528,  affirming  83  App.  Div.  343,  82  N. 
Y.  Supp.  274; 

— as  to  the  safety  of  the  place  where 
plaintiff  was  employed  as  a  servant  in  the 
removal  of  temporary  shorings  which  had 
been  constructed  during  the  erection  of  a 
building.  Stone  v.  Sylliaasen,  70  Wash.  89, 
126  Pac.  84; 

— as  to  whether  a  railroad  car  was  safe 
for  the  transporting  of  horses  and  mules. 
Betts  V.  Chicago,  R.  I.  &  P.  R.  Co.  92  Iowa, 
343,  26  L.R.A.  248,  64  Am.  St.  Rep.  658,  60 
N.  W.  623 ; 

— to  show  the  safety  of  an  electric  insu- 
lator used  on  defendant's  telephone  wires. 
North  Amherst  Home  Teleph.  Co.  v.  Jack- 
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ages,  alleging  as  negligence  on  the  part  of 
the  company  the  defective  condition  ot  the 
engine  with  respect  to  the  step  on  the 
south  side,  failure  to  have  the  south  side  of 
the  bridge  in  question  provided  with  a  run- 
way, and  failure  to  keep  a  switch  light 
burning;  no  evidence  being  introduced  on 
the  latter  point.  The  answer  was  a  general 
denial  and  allegation  of  contributory  negli- 
gence and  assumption  of  risk.  At  the  close 
of  the  plaintiflf's  testimony,  a  demurrer 
thereto  was  overruled,  and  after  the  close 
of  evidence  the  jury  returned  a  verdict  for 
the  plaintiff,  and  answered  a  large  number 
of  special  questions,  on  which  a  judgment 
was  moved  for  by  the  defendant  and  de- 
nied; a  motion  for  a  new  trial  being  also 
refused. 


The  jury  found,  among  other  things,  that 
just  prior  to  the  injury  Duncan  was  stand- 
ing in  tlie  gangway  of  engine  Ko.  134;  that 
he  fell  out  of  the  gangway;  that  he  was 
found  just  after  the  injury  on  the  south 
side  of  the  bridge,  which  was  15  feet  from 
the  ground;  that  on  the  north  side  of  the 
bridge  was  a  plank  walk  5  feet  from  the 
outside  of  the  rail,  and  a  railing  3  feet 
high;  that  the  step  on  the  right  side  of  the 
engine  was  similar  to  those  used  on  box 
cars,  with  hand-holds  on  each  side  in  good 
condition;  that  Duncan  had  a  lighted  lan- 
tern in  his  hand,  and  had  just  given  a  sig- 
nal to  one  of  the  trainmen;  that  the  negli- 
gence of  the  defendant  which  caused  his 
death  was  a  defective  step  on  engine  No. 
134f  and  lack  of  nmway  and  hand  rail  on 


son,  26  Ohio  C.  C.  89  (action  by  a  pedes- 
trian injured  by  fallen  wire) ; 

— ^as  to  the  dangerous  character  of  certain 
revolving  shafting  by  which  an  employee 
was  injured.  Pullman's  Palace  Car  Co.  v. 
Harkins,  6  C.  C.  A,  326,  17  U.  S.  App.  722, 
65  Fed.  932; 

— as  to  the  proper  and  safe  way  of  load- 
ing car  wheels  upon  a  flat  car.  Meily  v.  St. 
Louis  k  S.  F.  R.  Co.  216  Mo.  567,  114  S. 
W.  1013; 

— as  to  the  dangerous  construction  of  an 
elevator  shaft.  Obermeyer  v.  Logeman 
Chair  Mfg.  Co.  120  Mo.  App.  69,  96  S.  W. 
653,  affirmed  in  229  Mo.  97,  129  S.  W.  209. 

And  under  this  rule  in  cases  involving  the 
safety  of  appliances,  expert  opinions  have 
been  held  admissible — 

— ^to  show  that  a  derrick  was  not  proper- 
ly and  safely  constructed.  Dyas  v.  South- 
ern P.  Co.  140  Cal.  296,  73  Pac.  972;  Scan- 
dell  V.  Columbia  Constr.  Co.  50  App.  Div. 
612,  64  N.  Y.  Supp.  232;  Parlett  v.  Dunn, 
102  Va.  459,  46  S.  E.  467; 

— ^to  show  the  safety  of  a  derrick  boom 
for  the  purposes  for  which  it  was  used. 
Roberts  v.  Vroom,  212  Mass.  168,  98  N.  E. 
687; 

— to  show  whether  a  hoisting  apparatus 
was  reasonably  safe  for  the  purpose  intend- 
ed. Warren  v.  Jeunesse,  —  Ky.  — ,  122  S. 
W.  862; 

— to  show  whether  a  certain  kind  of  block 
and  hook  constituting  a  part  of  a  painter's 
apparatus  was  a  reasonably  safe  appliance 
for  the  doing  of  the  particular  work  as- 
signed to  the  injured  employee.  Anderson 
V.  Fielding,  92  Minn.  42,  104  Am.  St.  Rep. 
665,  99  N.  W.  367,  16  Am.  Neg.  Rep.  92; 

— ^to  show  that  a  rope  used  in  lowering 
A  derrick  did  not  have  sufficient  strength 
for  the  use  to  which  it  was  put.  Consoli- 
dated Stone  Co.  v.  Williams,  26  Ind.  App. 
131,  84  Am.  St.  Rep.  278,  67  N.  E.  658; 

— to  show  that  a  certain  pulley  was  not 
a  suitable  and  proper  appliance  with  which 
to  do  certain  specified  work.  Indiana  Bi- 
tuminous Coal  Co.  ▼-.  Buffey,  28  Ind.  App. 
108,  62  N.  E.  279; 

— ^to  show  the  safe  or  unsafe  condition  of 
an  elevator  with  reference  to  the  kind  of 
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knot  necessary  to  properly  tie  ropes  by 
which  it  was  raised,  etc.  McLain  v.  Dahl- 
Strom  Metallic  Door  Co.  19  CaL  App.  476, 
126  Pac.  391; 

— ^to  show  that  an  elevator  was  dangerous 
because  of  a  defective  brake.  Union  Show 
Case  Co.  v.  Blindauer,  176  111.  325,  61  N.  E. 
709,  affirming  76  111.  App.  368; 

— to  show  whether  or  not  a  pile  driving 
machine  and  appliances  were  safe.  Koon 
V.  Southern  R.  Co.  69  S.  C.  101,  48  S.  E.  86; 

— to  show  that  street  cars  were  unsafe 
for  use  on  a  certain  line  because  not 
equipped  with  sanding  appliances.  Mayer 
V.  Detroit,  Y.  A.  A.  &  J.  R.  Co.  152  Mich. 
276,  116  N.  W.  429; 

— to  show  whether  or  not  it  was  safe  to 
operate  a  "bolting  saw"  without  a  carriage 
attachment,  Olmscheid  v.  Nelson-Tenney 
Lumber  Co.  66  Minn.  61,  68  N.  W.  605; 

— ^to  show  the  dangerous  character  of  the 
"bull  wheel"  and  clutches  on  a  coal  chute. 
Greer  v.  Great  Northern  R.  Co.  116  Minn. 
213,  132  N.  W.  6; 

— to  show  the  safety  of  a  machine  used 
for  cutting  bed  spring  slats,  with  respect  to 
the  "die"  being  improperly  set.  Hocking  v. 
Windsor  Spring  Co.  131  Wis.  632,  111  N. 
W.  685; 

—-to  show  the  safety  of  an  iron  elbow  on 
a  high  pressure  steam  pipe.  Innes  v.  Mil- 
waukee, 103  Wis.  682,  79  N.  W.  783;  Daly 
V.  Milwaukee,  103  Wis.  688,  79  N.  W.  762; 

— ^to  show  the  safety  of  a  locomotive 
boiler.  Houston  &  T.  C.  R.  Co.  v.  Haber- 
lin,  104  Tex.  60,  133  S.  W.  873; 

— to  show  the  dangerous  character  of  a 
"carding  machine"  in  a  woolen  mill.  Whit- 
aker  v.  Campbell,  187  Pa.  113,  41  Atl.  38; 

— ^to  show  the  safe  or  unsafe  condition  of 
a  hoist inff  apparatus  with  reference  to 
whether  the  "dogs"  would  take  effect  in 
holding  the  rods  up.  McGonigle  v.  Kane, 
20  Colo.  292,  38  Pac.  367,  13  Am.  Neg.  Gas. 
678; 

— ^to  show  that  a  safety  valve  on  a  boiler 
was  unsafe.  Beunk  ▼.  Valley  City  Desk  Co. 
128  Mich.  662,  87  N.  W.  793; 

— ^to  show  the  safety  of  a  car-puller  drum 
as   affected  by  the  location  of  the  clutch. 
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the  south  side  of  the  bridge;  that  if  the 
defendant  had  used  reasonable  care  and  pre- 
caution to  prevent  the  fatal  injuries  to 
Duncan,  his  death  would  not  have  oc- 
curred; that  he  had  been  over  the  bridge  in 
question,  while  acting  as  fireman,  twenty- 
eight  times  in  the  six  or  eight  months  prior 
to  the  accident,  and  had  been  over  it  within 
the  forty-eight  hours  next  prior  thereto; 
that  a  printed  rule  of  the  company  pro- 
vided that  freight  brakemen  must  be  on  top 
of  their  trains  in  approaching  and  on  pass- 
ing stations,  and  that  if  Duncan  had  been 
on  top  of  his  train,  he  would  not  have  been 
injured;  that  at  the  time  the  engineer  was 
receiving  signals  from  the  conductor  through 
Duncan,  that  the  train  was  moving  about 
6  miles  an  hour;   that  Duncan  would  not 


have  been  injured  if  he  had  waited  till  the 
train  stopped  before  getting  off;  that  no 
one  directed  him  to  get  off  near  the  switch 
while  the  train  was  moving;  that,  aside 
from  hurrying  the  work  a  little,  the  only 
advantage  in  getting  off  before  the  train 
stopped  was  to  give  signals;  that  Duncan 
intended  to  step  down  on  the  south  side 
of  the  bridge  at  the  time  in  question;  that 
the  movement  of  the  train  crossing  the 
bridge  would  make  a  distinct  and  notice- 
able rumble  or  sound  to  one  paying  heed 
thereto;  that  the  evidence  did  not  show 
that  Duncan  forgot  where  he  was,  or  took 
time  and  precaution  to  learn  or  to  observe 
or  examine  as  to  location  before  getting  off. 
Testimony  of  various  men  who  had 
worked    for    defendant    showed    that    the 


Spencer  v.  Updike  Grain  Co.  —  Iowa,  — , 
338  N.  W.  820; 

— ^to  show  the  safety  of  fly  wheels  which 
have  been  broken  and  repaired  as  affected 
by  general  custom  as  to  the  use  of  such 
wheels  in  sawmills.  Boop  v.  Laurelton 
Lumber  Co.  212  Pa.  623,  61  Atl.  1021; 

— ^to  show  whether  machinery  operated 
with  a  twisted  belt  is  reasonably  safe. 
Gundlach  v.  Schott,  192  111.  509,  86  Am. 
St.  Rep.  348,  61  N.  E.  332; 

— to  show  that  a  certain  nut  and  bolt 
used  to  connect  the  parts  of  a  harvester 
were  not  proper  and  sufficient  for  the  pur- 
pose. Snyder  v.  Holt  Mfg.  Co.  134  Cal. 
324,  66  Pac.  311; 

— to  show  the  suitableness  and  safety  of 
a  saw  used  in  a  "cutter"  in  a  pulp  mill. 
Lau  V.  Fletcher,  104  Mich.  295,  62  N.  W. 
367; 

— to  show  the  reasonable  safety  of  an 
appliance  or  arrangement  for  operating  a 
circular  saw.  King  v.  King,  79  Kan.  584, 
100  Pac.  603;  Lovell  &  B.  Tobacco  Co.  v. 
Justice,  147  Ky.  642,  144  S.  W-.  1079; 

— ^to  show  the  safety  of  a  valve  on  a 
rotary  boring  machine  run  by  compressed 
air.  Wells  v.  Swift  &  Co.  90  Kan.  168,  133 
Pac.  732; 

— ^to  show  that  a  "smasher,"  a  machine 
used  in  binding  books,  was  a  dangerous 
machine.  Gammel-Statesman  l^ub.  Co.  v. 
Monfort,  —  Tex.  Civ.  App.  — ,  81  S.  W. 
1029; 

— ^to  show  the  safety  of  an  "ironing 
mangle"  used  in  a  laundry.  Carlin  v.  Ken- 
nedy, 97  Minn.  141,  106  N.  W.  340;  Cole- 
man V.  Perry,  28  Mont.  2,  72  Pac.  42; 

— to  show  the  increased  danger  of  a 
"shaping  machine"  arising  from  the  fact 
that  it  was  set  up  with  the  knives  revolving 
inwardly  instead  of  outwardly.  S warts  v. 
R.  M.  Wilson  Mfg.  Co.  116  App.  Div.  739, 
100  N.  Y.  Supp.  1064,  affirmed  without 
opinion  in  193  N.  Y.  623,  86  N.  E.  1133; 

— to  show  the  safety  of  an  electric  coal 
mining  machine  as  affected  by  an  unguard- 
ed cutting  chain.  Ford  v.  Providence  Coal 
Co.  124  Ky.  617,  99  S.  W.  609; 

— to.  show  the  safety  or  unsafety  of  a 
grease  tank  which  exploded.  Fischer  v.  Ed- 
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ward  Heitzeberg  Packing  &  Provision  Co. 
77  Mo.  App.  108; 

— ^to  show  the  safety  of  the  material  of 
which  a  steam  main  was  made.  Erickson 
V.  American  Steel  &  Wire  Co.  193  Mass. 
119,  78  N.  E.  761; 

— ^to  show  that  a  hook  was  not  made  of 
proper  material.  Manchester  v.  Landry, 
118  C.  C.  A.  330,  199  Fed.  882; 

— ^to  show  the  sufficiency  of  hooks  to  sus- 
tain a  given  weight.  Little  v.  Head  &  D. 
Co.  69  N.  H.  494,  43  Atl.  619; 

— ^to  show  the  suitability  of  a  "pin  maul" 
for  the  work  in  question  as  affected  by  the 
question  of  proper  temper.  Crader  v.  St. 
Louis  &  8.  F.  R.  Co.  —  Mo.  App.  — ,  164 
S.  W.  678 ; 

— to  show  the  unsafe  support  for  a  lamp, 
the  imperfections  in  the  rope,  pulley,  and 
wires  by  which  it  was  suspended  being  de- 
scribed. Excelsior  Electric  Co.  v.  Sweet,  57 
N.  J.  L.  224,  30  Atl.  653,  reversed  on  other 
grounds  in  69  N.  J.  L.  441,  31  Atl.  721; 

— to  show  that  a  machine  used  for  "but- 
ting and  ripping  bolts,"  the  facts  regarding 
which  could  not  be  fully  communicated  to 
the  jury,  was  impracticable  and  dangerous. 
Hutchinson  Cooperage  Co.  v.  Snider,  46  C. 
C.  A.  617,  107  Fed.  633; 

— to  show  the  safety  or  danger  of  cou- 
pling cars  equipped  with  double  deadwoods. 
Louisville,  N.  A,  &  C.  R.  Co.  v.  Frawley, 
110  Ind.  18,  9  N.  E.  594;  Baldwin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  50  Iowa,  680; 

— ^to  show  whether  or  not  cars  could  be 
safely  coupled  where  the  pin  could  not  be 
removed  from  one  of  the  cars.  Goins  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  47  Mo.  App.  173; 

— to  show  the  improper  construction  of 
a  truss  rod  or  bolt,  a  part  of  the  coupling 
appliance  on  a  railroad  car.  Missouri  P. 
R.  Co.  V.  Fox,  60  Neb.  531,  83  N.  W.  744, 
8  Am.  Neg.  Rep.  463; 

— to  show  whether  a  loose  strap  used  for 
mounting  and  climbing  onto  a  box  car 
would  be  dangerous  or  safe  to  climb  upon 
while  the  car  was  in  motion.  St.  Louis 
Southwestern  R.  Co.  v.  Neef,  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1168. 

In  a  considerable  number  of  cases  expert 
opinion  evidence  as  to  the  safety  of  a  place 
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printed  role  requiring  brakemen  to  be  on 
the  top  of  a  train  when  approaching  a  sta- 
tion was  commonly  unheeded  and  violated. 
Testimony  of  former  employees  was  given 
to  the  effect  that,  in  their  opinion,  the 
bridge  in  its  condition  was  not  a  safe  place 
to  work.  Testimony  was  also  introduced, 
showing  that  for  the  purpose  of  giving  sig- 
nals the  south  side  of  the  engine  was  the 
proper  one  from  which  to  alight.  Defend- 
ant appeals,  and  assigns  as  error  the  re- 
fusal of  the  trial  court  to  sustain  a  demur- 
rer to  the  evidence,  its  refusal  to  enter 
judgment  on  the  findings,  its  denial  of  a 
motion  for  a  new  trial,  and  error  in  in- 
structions and  in  ruling  upon  the  intro- 
duction of  evidence. 

It  is  argued  that  there  was  a  failure  to 


show  what  actually  caused  the  death  of 
Duncan,  and  that  the  conclusion  that  it 
was  caused  in  the  way  found  by  the  jury 
arises  from  mere  speculation.  Also  that 
Duncan  was  bound  by  the  rule  requiring 
him  to  be  on  top  of  the  train,  and  that, 
instead  of  being  there,  he  had  voluntarily 
assumed  a  place  of  danger,  and  thereby 
relieved  the  defendant  of  responsibility; 
that  the  opinion  of  the  railroad  men  as  to 
the  safety  of  the  bridge  was  improperly 
received,  not  being  within  the  rule  permit- 
ting expert  evidence;  and  that  the  testi- 
mony showing  the  violation  of  the  rule 
regarding  the  location  of  brakemen  was  im- 
properly received,  and  erroneously  found  by 
the  jury  to  show  a  waiver  by  the  company. 
Also  that  there  was  no  evidence  that  the 


has  been  admitted  either  without  discussion 
as  to  its  admissibility,  or  without  a  reason 
assigned  for  its  admission.  Thus,  an  expert 
has  been  allowed  lo  express  his  opinion — 

— as  to  the  safety  of  a  railroad  track. 
Galveston,  H.  k  S.  A.  R.  Co.  v.  Pitts,  — 
Tex.  Civ.  App.  — ,  42  S.  W.  266; 

— as  to  whether  a  spur  track  over  which, 
about  100  feet  from  the  end,  was  a  struc- ^ 
ture  so  built  as  to  prevent  the  use  of  the  j 
hand  brakes  on  the  cars  at  that  point,  and . 
at  the  end  of  which  was  a  buffer  sufficient 
only  to  stop  the  trucks  of  a  car,  was  a  rea- 
sonably safe  place.    Gila  Valley,  G.  &  N.  R. 
Co.  V.  Lyon,  203  U.  S.  405,  61  L.  ed.  276, 
27  Sup.  Ct.  Rep.  145,  affirming  9  Ariz.  218, 
80  Pac.  337; 

— as  to  whether  the  buffer  at  the  end  of 
a  spur  track  was  a  reasonably  safe  and 
proper  one,  so  as  to  render  the  track  safe. 

Ibid; 

— as  to  a  safe  method  of  constructing  a 
railroad  station  platform  with  reference  to 
the  track,  for  the  purpose  of  showing  that 
the  platform  in  question,  upon  which  plain- 
tiff, a  passenger,  was  injured,  was  danger- 
ous because  too  narrow.  Illinois  C.  R.  Co. 
V.  Davidson,  22  C.  C.  A.  306,  46  U.  S.  App. 
300,  76  Fed.  517,  7  Am.  Neg.  Cas.  449,  cer- 
tiorari denied  in  106  U.  S.  719,  41  L.  ed. 
1186,  17  Sup.  Ct.  Rep.  94; 

— ^as  to  the  merits  or  demerits  of  "whip- 
ping straps"  as  cautionary  signals  to  brake- 
men  of  the  fact  that  the  train  is  approach- 
ing a  low  overhead  bridge.  Louisville  & 
N.  R.  Co.  V.  Hall,  87  Ala.  708,  4  L.R.A.  710, 
13  Am.  St.  Rep.  84,  6  So.  277; 

— to  show  Inferentially  that  a  railroad 
was  a  dangerous  place  as  regards  the  train- 
men unless  "telltales*'  were  erected  on  each 
side  of  low  overhead  bridges.  Pittsburgh, 
S.  &  N.  R.  Co.  V.  Lamphere,  69  C.  C.  A. 
647,  137  Fed.  20; 

— as  to  whether  certain  "latches"  in  a 
switch  were  safe  on  a  slope.  Southern  Coal 
ft  Coke  Co.  V.  Swinney,  149  Ala.  406,  42 
So.   808; 

— ^to  show  that  a  switch  was  not  safe  un- 
less it  was  locked  down,  no  lock  having 
been  provided  for  the  one  in  question.  Bir- 
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mingham  R.  ft  Electric  Co.  v.  Baylor,  101 
Ala.  488,  13  So.  793; 

— as  to  the  relative  safety  of  blocked  and 
unblocked  switches.  Galveston,  H.  ft  S.  A. 
R.  Co.  V.  Hughes,  22  Tex.  Civ.  App.  134, 
64  S.  W.  264 ; 

— as  to  whether  a  particular  pattern  of 
"tipple"  was  reasonably  adapted  for  the 
purpose  of  emptying  cars  at  a  certain  place, 
and  its  condition  at  the  time  .an  accident 
occurred.  Alabama  Connellsville  Coal  ft 
Coke  Co.  V.  Pitts,  98  Ala.  286,  13  So.  135; 

— ^as  to  whether  the  ceiling  of  a  mine 
entry  or  tunnel  was  in  a  safe  or  umuife 
condition.  Jacobs  v.  Madison  Coal  Corp. 
166  111.  App.  444;  Tanner  v.  Wickliffe  Coal 
Co.  32  Ky.  L.  Rep.  1304,  108  S.  W.  361; 

— ^to  show  that  the  roof  of  a  mine  was 
or  was  not  properly  supported.  Brazil 
Block  Coal  Co.  v.  Hotel,  112  C.  C.  A.  448, 
192  Fed.  108;  Acme  Coal  Co.  v.  Kusnir,  71 
111.  App.  446; 

— ^as  to  the  safety  of  inclines  used  in 
mining  operations.  Claxton  v.  Lexington 
ft  B.  S.  R.  Co.  13  Bush,  636; 

— as  to  whether  it  was  safe  to  have  the 
space  between  the  track  and  wall  of  a  cross 
entry  in  a  mine  as  narrow  as  a  foot  or  a 
foot  and  a  half.  McNamara  v.  Logan,  100 
Ala.  187,  14  So.  176; 

— as  tq  whether  staging  erected  in  a 
specified  way  was  safe  when  carrying  a  par- 
ticular load.  Prendible  v.  Connecticut 
River  Mfg.  Co.  160  Mass.  131,  36  N.  £. 
675; 

— ^as  to  whether  it  was  safe  to  locate  a 
staging  with  one  corner  post  resting  upon  a 
brick  ledge.  Bourbonnais  v.  West  Boylston 
Mfg.  Co.  184  Mass.  264,  68  N.  E.  232; 

— as  to  the  proper  construction  of  a  tele- 
phone line  witn  regard  to  the  space  which 
safety  required  between  it  and  a  live  wire 
which  it  intersected.  Southwestern  Tel^. 
ft  Teleph.  Co.  v.  Luckie,  —  Tex,  Civ.  App. 
— ,  153  S.  W.  1168. 

And  in  a  number  of  eases  in  which  the 
courts  did  not  state  the  ^^ounds  upon  which 
the  evidence  was  admitted,  experts  have 
been  allowed  to  express  their  opinions  as  to 
the  safety  of  an  appliance.    In  cases  of  this 
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Btep  or  stirrup  was  defective,  or  that  Dun- 
can was  in  the  line  of  his  duty  when  the 
accident  occurred. 

It  is  argued  that  the  court  erred  in  charg- 
ing that  disohedience  of  a  reasonable  rule, 
requiring  Duncan  to  be  on  top  of  the  train, 
would  preclude  his  recovery,  if  such  dis- 
obedience caused  or  contributed  to  the  in- 
jury, unless  the  jury  also  found  that  such 
rule  was  habitually  disregarded,  with  the 
knowledge  of  those  superior  in  authority, 
whose  duty  it  was  to  report  such  violations, 
to  such  an  extent  as  to  show  a  tacit  or  ex- 
press consent  by  the  defendant  to  such  dis- 
regard of  such  rule.  Presumptively  a  rule 
of  this  kind  is  made  for  the  purpose  of  be- 
ing heeded;  but  when  it  is  so  continuously 
or   habitually   disregarded    aa   to   convince 


fair-minded  jurors  that  it  has  been  waived, 
it  is  not  only  sense  and  justice  that  they 
may  so  conclude,  but  it  is  the  law.  Kan- 
sas City,  Ft.  S.  &  Q.  R.  Co.  v.  Eier,  41  Kan. 
661,  671,  13  Am.  St.  Rep.  311,  21  Pac.  770; 
Union  P.  R.  Co.  v.  Springsteen,  41  Kan. 
724,  21  Pac.  774.  In  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Slattery,  57  Kan.  499,  605,  46  Pac. 
941,  943,  15  Am.  Neg.  Gas.  104,  it  was  said 
by  Justice  Johnston:  "Ordinarily,  the  wil- 
ful disobedience  of  a  rule  should  be  held  to 
constitute  negligence;  but  where  the  rule 
is  habitually  disregarded,  and  a  different 
course  has  long  been  pursued  by  employees 
with  the  knowledge  and  approval  of  the 
managing  officers  of  the  company,  the  rule 
must  be  regarded  as  inoperative."  p.  505. 
It  was  held  by  the  court  of  appeals  of 


character  expert  opinions  have  been  ad- 
mitted in  evidence — 

— as  to  the  safety  of  a  particular  eleva- 
tor. Bier  v.  Standard  Mfg.  Co.  130  Pa. 
446,  18  Atl.  637 ; 

— as  to  the  safety  of  a  worn  cable  on  an 
elevator.  Stomne  t.  Hanford  Produce  Go. 
108  Iowa,  137,  78  N.  W.  841; 

— as  to  the  danger,  because  of  improper 
adjustment,  of  the  valve  chains  on  an  air 
hoist.  Louisville  k  N.  R.  Go.  v.  Goodwin, 
151  Ky.  149,  161  8.  W.  376; 

— to  show  whether  belts  used  to  run  a 
spinning  frame  in  a  woolen  mill  were  un- 
safe by  reason  of  the  manner  in  which  they 
were  laced.  McGar  v.  National  ft  P. 
Worsted  Mills,  22  R.  I.  347,  47  Atl.  1092; 

— ^to  show  the  improper  construction,  etc., 
of  a  certain  wooden  pulley.  Wabash  Screen 
Door  Co.  V.  Black,  61  C.  C.  A.  639,  126  Fed. 
721; 

— as  to  the  safety  of  an  appliance  for, 
and  the  method  of,  raising  telephone  poles. 
Kansas  City  Southern  R.  Go.  v.  Rogers,  121 
C.  G.  A.  586,  203  Fed.  462; 

— ^as  to  the  proper  construction  and  rig- 
ging of  a  derrick,  by  the  uncontrolled  swing 
of  which  an  employee  was  injured.  Kreigh 
V.  Westinghouse,  C.  K.  &  Co.  214  U.  8.  249, 
63  L.  ed.  984,  29  Sup.  Gt.  Rep.  619;  Lang 
T.  Terry,  163  Mass.  138,  39  N.  £.  802; 

— as  to  the  safety  of  a  valve  on  an  oil 
burning  rivet  heater.  Garr  v.  American 
Locomotive  Go.  26  R.  I.  180,  58  Atl.  678; 

— ^to  show  the  dangerous  character  of  a 
''still"  made  of  iron  of  insufficient  strength, 
and  used  in  an  oil  mill.  Ardesco  Oil  Go.  v. 
Gilson,  63  Pa.  146,  10  Mor.  Min.  Rep.  669; 

— as  to  whether  the  material  used  in  a 
furnace  which  broke,  injuring  an  employee, 
was  of  sufficient  thickness.  Williamson 
Iron  Go.  v.  McQueen,  144  Ala.  265,  40  So. 
306; 

— as  to  whether  a  part  of  a  machine  was 
made  of  the  proper  kind  of  iron.  McFaul 
▼.  Madera  Fhime  k  Trading  Go.  134  Gal. 
313,  66  Pac.  308; 

— as  to  the  safety  of  a  certain  kind  of 
blasting  powder.  Sowden  v.  Idaho  Quartz 
Min.  Co.  6  Gal.  443,  2  Mor.  Min.  Rep.  199; 

— as  to  whether  a  certain  hydraulic  press 
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was  safe.  Caldwell-Watson  Foundry  & 
Mach.  Co.  V.  Watson,  —  Ala.  — ,  62  So. 
859; 

— as  to  the  safety  of  a  camphene  lamp. 
Bierce  v.  Stocking,  11  Gray,  174; 

— ^to  show  the  sufficiency  of  an  "idler"  (a 
pulley  on  a  frame  which  could  be  thrown 
against  a  belt  to  increase  effectiveness  of 
power)  as  a  safety  appliance.  McCreery  v. 
Union  Roofing  ft  Mfg.  Go.  143  Iowa,  303, 
119  N.  W.  738; 

— to  show  the  dangerous  character  of  a 
machine  known  as  a  dough  breaker."  con- 
sisting of  rollers  between  which  dough  was 
press^  by  hand.  New  York  Biscuit  Go.  v. 
Rouss,  20  G.  G.  A.  555,  45  U.  S.  App.  45,  74 
Fed.  608; 

— ^to  show  that  a  gravel-washing  machine 
should,  according  to  the  custom  of  well  ap- 
pointed and  managed  concerns,  have  guards 
for  its  cogwheels.  Stone  &  W.  Engineering 
Corp.  v.  Melovich,  120  0.  G.  A.  544,  202 
Fed.  438; 

— ^as  to  the  dangerous  construction  and 
character  of  a  "joiner"  from  which  the  safe- 
ty board  had  been  removed.  Vollman  Buggy 
Body  Go.  V.  Spry,  26  Ky.  L.  Rep.  228,  80 
S.  W.  1092; 

— ^to  show  the  necessity  for  a  guard  to 
render  a  candy-cutting  machine  safe.  Glass 
V.  Hazen  Confectionery  Co.  211  Mass.  99,  97 
N.  E.  627; 

— ^as  to  whether  the  uncovered  gearing 
that  turned  the  slab  rollers  in  a  sawmill 
was  dangerous.  Huizega  v.  Cutler  &  S. 
Lumber  Go.  51  Mich.  272,  16  N.  W.  643; 

— as  to  the  safety  of  a  ladder  which  had 
no  spikes  in  the  bottom,  and  which  was  fur- 
nished to  a  railroad  employee  for  use  at  a 
certain  place.  Missouri,  K.  &  T.  R.  Go.  v. 
Hedric,  —  Tex.  Civ.  App.  — ,  164  8.  W. 
633; 

— ^to  show  that  a  grinding  stone  which 
burst  was  being  run  at  an  unsafe  speed. 
Helfenstein  v.  Medart,  in  division  2,  136 
Mo.  595,  36  S.  W.  863,  in  banc  136  Mo.  619, 

37  S.  W.  829,  on  rehearing  in  136  Mo.  619, 

38  S.  W.  294; 

— as  to  whether  a  hand  car  upon  which  a 
passenger  was  being  carried  from  a  wreck 
to    a    station,    and    from    which    she    was 
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the  seventh  circuit,  in  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Baker,  33  C.  C.  A.  468, 
63  U.  S.  App.  553,  91  Fed.  224,  that  the 
habitual  disregard  of  such  rule,  with  the 
knowledge  of  those  whose  duty  it  is  to  re- 
port violations  thereof,  presents  a  question 
for  the  jury  whether  the  rule  has  been 
waived  by  the  company.  This  is  substan- 
tially the  same  as  the  rule  announced  in  the 
Springsteen  Case,  supra,  where  an  instruc- 
tion quite  similar  to  the  one  given  in  the 
case  now  under  consideration  was  approved. 
Plaintiff  asserts  that,  as  the  defendant  did 
not  plead  this  rule,  it  had  no  right  to  intro- 
duce evidence  thereof.  But,  as  the  answer 
appeared  to  be  a  general  allegation  of  con- 
tributory negligence  and  assumption  of  risk, 
the  plaintiff  could  have  required  the  specific 


facts  to  be  set  forth  by  motion  (Price  v. 
Atchison  Water  Co.  58  Kan.  551,  558,  62 
Am.  St.  Rep.  625,  50  Pac.  450,  3  Am.  Neg. 
Rep.  392),  and,  not  having  made  such  mo- 
tion, it  was  not  error  to  permit  the  intro- 
duction of  the  testimony. 

The  defendant  complains  that  evidence 
was  received  of  the  opinion  of  witnesses^ 
that  the  bridge  was  a  dangerous  place  to 
work.  These' questions,  propounded  to  em- 
ployees of  the  defendant  who  were  familiar 
with  the  bridge  in  question,  called  for  tiieir 
opinions  as  to  whether  it  was  a  safe  struc- 
ture to  couple  and  uncouple  cars  and  to 
switch  trains  on  the  side  track,  or  a  safe 
structure  for  the  brakeman  and  conductor 
to  use  in  coupling  and  uncoupling  and 
switching  trains  from  that  station  from  the 


thrown  and  injured,  was  too  narrow  for  the 
track.  Healy  v.  Visalia  &  T.  R.  Co.  101 
Cal.  585,  36  Pac.  125. 

See  also  Western  Coal  &  Min.  Co.  v.  Ber- 
berich,  36  C.  C.  A.  364,  94  Fed.  329 ;  Hutch- 
inson Cooperage  Co.  v.  Snider,  46  C.  C.  A. 
517,  107  Fed.  633;  Alabama  Consol.  Coal 
&  I.  Co.  V.  Heald,  168  Ala.  626,  53  So.  162; 
and  James  v.  Johnson,  12  111.  App.  286,  all 
of  which  are  set  out  in  the  next  following 
bubdivision  of  this  note,  for  other  cases 
wherein  expert  testimony  was  held  admissi- 
ble. 

— cases    where   opinions   are   held   not   ad- 
missible. 

On  the  other  hand,  it  has  been  held  in 
cases  which  involve  the  safety  of  an  ap- 
pliance, and  which  apply  the  above-stated 
general  rule  as  to  the  admissibility  of  opin- 
ion evidence,  that  expert  opinions  were  not 
admissible — 

— to  show  whether  or  not  two  sticks 
rather  than  a  frame  were  a  suitable  or  rea- 
sonably safe  appliance  to  keep  marble  slabs 
from  falling  in  upon  the  persons  holding 
the  sticks  while  the  slabs  were  being  hauled, 
one  or  more  slabs  being  on  edge  on  each 
side  of  the  wagon  and  the  holder  of  the 
sticks  standing  between  the  slabs.  Motey 
V.  Pickle  Marble  A  Granite  Co.  20  C.  C.  A. 
366,  36  U.  S.  App.  682,  74  Fed.  155; 

— to  show  whether  appliances  furnished 
workmen  constructing  a  bank  vault  were 
sufficient  to  allow  the  work  to  be  done  safe- 
ly. Dolan  V.  Herring-Hall-Marvin  Safe  Co. 
105  App.  Div.  366,  94  N.  Y.  Supp.  241; 

— ^to  show  whether  a  rope  used  in  loading 
tiling  upon  a  car  "was  an  ordinary,  safe, 
and  proper  apparatus"  for  the  work  for 
which  it  was  used.  Hunt  v.  Kile,  38  C.  C. 
A.  641,  98  Fed.  49,  rehearing  denied  in  44 
C.  C.  A.  168,  104  Fed.  717; 

— ^to  show  that  an  elevator  cable  which 
had  been  used  for  a  certain  length  of  time 
was  unsafe.  Bruce  v.  Beall,  99  Tenn.  303, 
41  S.  W.  445  (this  was  upon  the  ground 
that  the  question  of  negligence  in  the  use  of 
the  cable  was  the  ver^  issue  involved,  and 
therefore  was  for  the  jury,  the  court  saying 
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that  the  witness  could  properly  express  "his 
opinion  as  to  the  effect  of  the  breaking  of 
strands  of  wire  upon  the  ultimate  strength 
of  the  cable,  or  of  the  process  of  crystalli- 
zation, the  result  of  time  and  friction,  upon 
the  ultimate  strength  of  the  cable,  and  also 
as  to  the  probable  life  of  a  cable  under 
given  circumstances,"  yet  he  should  not 
have  been  permitted  to  state  that  the  con- 
tinued use  of  the  cable  under  the  conditions 
as  existing  was- dangerous) ; 

— ^to  show  the  safety  of  a  bolt  used  to 
operate  machinery.  Dittman  v.  Edison 
Electric  Illuminating  Co.  87  App.  Diy.  68, 
83  N.  Y.  Supp.  1078,  on  subsequent  appeal 
in  144  App.  Div.  632,  129  N.  Y.  Supp.  221 ; 

— ^to  show  whether  a  hoisting  apparatus 
used  in  a  mine  shaft  was  a  safe  and  suitable 
one.  Luman  v.  Golden  Ancient  Channel 
Min.  Co.  140  Cal.  700,  74  Pac.  307;  Coe  v. 
Van  Why,  33  Colo.  315,  80  Pac.  894,  3  Ann. 
Cas.  552  (in  Coe  v.  Van  Why,  supra,  the 
court  said:  "The  principle  upon  wnich  ex- 
pert or  opinion  evidence  is  allowed  is  well 
known,  but  the  difficulty  arises  in  applying 
it  to  the  facts  of  a  given  case.  No  general 
rule  applicable  to  all  cases  can  be  enunci- 
ated, but  each  one  must  be  determined 
largely  upon  its  own  peculiar  facts.  It 
does  not  appear  that  this  hoisting  plant  was 
a  complicated  piece  of  machinery,  but,  as 
we  read  the  record,  it  was  exceedingly 
simple  in  construction  and  operation,  and 
all  the  facts  relating  thereto,  as  well  as  its 
condition  of  repair,  could  be  fully  explained 
to  the  jury.  It  is  not  altogether  clear  just 
what  particular  acts  of  negligence  plaintiff 
charged,  but  the  chief  reliance  seems  to  be 
that  the  machinery  was  not  properly  sup- 
plied with  a  band  brake,  and  that  the  key 
which  secured  the  drum  appliance  to  the 
shaft  was  out  of  repair.  Just  how  this 
brake  operated,  and  the  use  and  character 
of  the  key,  and  its  condition  as  to  repair, 
were  fully  explained  to  the  jury  by  the 
witnesses.  There  was  no  necessity  for  them 
to  give  to  the  jury  their  opinion  as  to  the 
safety  of  the  hoist,  for  the  jury  were  as 
capable  of  determining  that  fact  from  the 
evidence  in  the  case  as  were  the  witnesses 
themselves") ; 
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east  end  of  the  switch.  This  was  ob(*jcted 
to  as  calling  for  an  opinion  of  a  witness 
who  had  not  shown  himself  competent,  and 
that  it  was  a  matter  on  wliich  opinion  evi- 
dence was  not  competent,  the  safety  of  the 
bridge  being  a  question  for  the  jury. 

The  alleged  negligence  of  the  company  re- 
specting the  bridge  was  the  failure  to  equip 
it  with  a  runway  on  the  south  side,  no 
mention  being  made  of  a  hand  rail  on  that 
side;  and  the  testimony  very  clearly  showed 
that  the  cab  of  engine  No.  134  must  have 
projected  over  the  south  end  of  the  bridge, 
and  that  there  was  neither  runway  nor 
hand  rail  on  that  side,  and  a  photograph 
was  introduced  giving  a  very  clear  picture 
of  the  structure.  In  view  of  this  condition 
of  things,  the  jury  were  as  well  able  to  say 


as  anyone  else  whether  the  bridge  was  a 
safe  place  for  train  operatives  to  work;  it 
being  remembered  that  there  was  no  com- 
plaint concerning  such  bridge  except  as  to 
its  south  side.  In  Murray  v.  Woodson  Coun- 
ty, 58  Kan.  1,  3,  48  Pac.  554,  555,  2  Am. 
Neg.  Rep.  537,  it  was  held  proper  to  refuse 
to  permit  witnesses  experienced  in  the  build- 
ing of  bridges  like  the  one  there  in  question, 
to  describe  its  method  of  construction  and 
claimed  defects,  and  to  give  their  opinion 
as  to  its  safety.  It  was  there  said: 
"Where  all  the  facts  from  which  an  opinion 
can  be  formed  as  to  the  safety  of  travel  on 
a  public  highway  are  stated  by  tho:»e  wlio 
have  knowledge  of  them,  and  the  matter  is 
one  within  the  comprehension  of  the  jury 
upon  explanation   of  such  facts,   it  is  the 


— ^to  show  the  sufficiency  of  an  eyebolt 
used  to  support  two  derricks  which  fell,  in- 
juring plaintiff.  Dougherty  v.  Milliken,  163 
N.  Y.  627,  79  Am.  St.  Rep.  608,  67  N.  E. 
757; 

— ^to  show  the  safety  of  a  derrick  as  af- 
fected by  the  nature  of  the  pin  used  to 
fasten  the  wheels  in  the  tackle  block  at  the 
upper  end  of  the  mast.  Houston  v.  Brush, 
66  Vt.  331,  29  AtL  380; 

— ^to  show  the  safetv  of  a  hook  on  a 
hoisting  apparatus.  Benson  v.  Superior 
Mfg.  Co.  147  Wis.  20,  132  N.  W.  633 ; 

— ^to  show  the  safety  of  a  string  as  com- 
pared with  a  "becket,"  to  keep  a  hook  on 
a  derrick  in  place.  Chicago,  R.  I.  &  G.  R. 
Co.  v.  Denton,  —  Tex.  Civ.  App.  — ,  101 
8.  W.  462; 

— ^to  show  the  safety  of  a  "snatch  block," 
a  part  of  a  hoisting  apparatus.  Virginia- 
Carolina  Chemical  Co.  v.  Knight,  106  Va. 
674,  56  S.  £.  725; 

— ^to  show  the  safety  of  a  tackle  for,  and 
of  the  method  of,  lowering  and  hoisting 
building  materials.  Kelpy  v.  Triest,  73 
App.  Div.  597,  76  N.  Y.  Supp.  742; 

— to  show  whether  a  particular  belt  fas- 
tener was  suitable  and  safe  to  use  for  fas- 
tening a  certain  belt  in  defendant's  machine 
shop.  Harley  v.  Buffalo  Car  Mfg.  Co.  142 
N.  Y.  31,  36  N.  B.  813; 

— ^to  show  the  inherent  insufficiency  of  a 
friction-hoist  elevator.  Root  v.  Cudahy 
Packing  Co.  88  Kan.  413,  129  Pac.  147,  re- 
hearing denied  in  89  E:an.  8,  129  Pac.  1109; 

— to  show  the  dangerous  character  of  a 
machine  called  the  "straightening  rolls," 
used  to  straighten  and  smooth  sheets  of 
brass  in  a  rolling  mill.  Anderson  v.  Chi- 
cago Brass  Co.  127  Wis.  273,  106  N.  W. 
1077 ; 

— to  show  whether  a  "speeder"  in  a  cotton 
mill  was,  because  of  unguarded  cogwheels, 
unsafe.  Marks  v.  Harriet  Cotton  Mills,  135 
N.  C.  287,  47  S.  E.  432; 

— ^to  show  whether  a  "conveyer,"  a  ma- 
chine used  to  convey  baked  stuffs  in  a  bak- 
ery, should  have  been  guarded,  where  the 
conditions  were  so  fully  susceptible  of  proof 
that  men  of  average  intelligence  could  have 
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formed  a  correct  opinion.  National  Biscuit 
Co.  V.  Nolan,  70  C.  C.  A.  436,  138  Fed.  6; 

— ^to  show  the  safety  of  certain  ice  har- 
vesting machinery.  Meyer  v.  Meyer,  86  111. 
App.  417; 

— ^to  show  whether  an  unfastened  block 
used  in  preserving  the  shape  of  hats  was 
a  safe  appliance.  Walker  v.  Williamson, 
205  Mass.  514,  91  N.  £.  885; 

— ^to  show  that  a  hammer  and  hatchet 
were  not  proper  and  safe  tools  with  which 
to  open  wooden  packing  cases.  Whalen  v. 
Rosnosky,  195  Mass.  546,  122  Am.  St.  Rep. 
271,  81  N.  E.  282; 

— to  show  that  a  particular  hammer  was 
not  dangerous  or  improper  for  the  purpose 
for  which  it  was  used,  but  was  a  safe  and 
proper  tool  or  appliance.  Vant  Hul  v.  Great 
Northern  R.  Co.  90  Minn.  329,  96  N.  W. 
789; 

— to  show  the  safety  of  placing  doors  in 
a  certain  position  on  an  elevator  well. 
Siegel,  C.  &  Co.  v.  Trcka,  218  111.  559,  2 
L.R.A.(N.S.)  647,  109  Am.  St.  Rep.  302, 
75  N.  E.  1053,  19  Am.  Ne^.  Rep.  166; 

— to  show  whether  a  railroad  signal  sys- 
tem was  such  as  to  insure  reasonable  safe- 
guards to  railroad  enoployees.  Bergen 
County  Traction  Co.  v.  Bliss,  62  N.  J.  L. 
410,  41  Atl  837,  subsequent  appeal  in  64 
N.  J.  L.  601,  46  Atl.  624 ; 

— ^to  show  whether  openings  on  the  end 
of  cars  were  safe  and  proper  appliances 
within  the  meaning  of  the  Federal  safety 
appliance  act  requiring  hand-holds  and  grab 
irons.  Spokane  &  I.  £.  R.  Co.  v.  United 
States,  —  L.R.A.(N.S.)  — ,  —  C.  C.  A.  — , 
210  Fed.  243; 

— ^to  show  whether  a  freight  car  was  dan- 
gerous because  it  had  no  handles  or  grab 
irons  to  lay  hold  of  when  a  coupling  pin 
had  been  drawn.  Dooner  v.  Dolaware  &  H. 
Canal  Co.  164  Pa.  17,  30  Atl.  269; 

— ^to  show  whether  cars  with  particular 
kinds  of  couplings  are  safe.  Way  v.  Illi- 
nois C.  R.  Co.  40  Iowa,  341,  14  Am.  Neg. 
Cas.  621  (the  court  said  that  the  subject 
was  not  one  regarding  which  unskilled  per- 
sons would  be  likely  to  prove  incapable  of 
forming  a  correct  judgment,  they  having 
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province  of  the  jury  to  foim  such  opinion, 
and  not  of  witnesses,  although  experts,  to 
express  theirs."  p.  3.  In  Krb  v.  Popritz, 
59  Kan.  264,  68  Aul  St.  Rep.  362,  52  Pac. 
871,  certain  witnesses,  without  railroad  ex- 
perience, had  been  permitted  to  give  their 
opinion  as  to  the  cause  of  a  certain  derail- 
ment, and  this  was  held  error  on  the 
ground,  not  only  that  the  witnesses  had  no 
expert  knowledge,  but  that  the  appearance 
of  the  wreck  could  have  been  easily  and 
adequately  described  to  the  jurors,  so  that 
they  could  have  formed  an  opinion  as  read- 
ily as  the  witnesses.  Had  the  structure 
and  situation  been  such  that  the  witnesses 
by  their  railroad  experience  were  able  to 
afford  the  jury  any  assistance  in  addition 
to  that  furnished  by  an  explanation  of  the' 


facts  and  the  photograph  of  the  bridge,  it 
would  have  been  proper  to  receive  their 
opinions.  Missouri,  K.  ft  T.  R.  Co.  v.  Mer- 
riU,  61  Kan.  671,  60  Pac.  819,  7  Am.  Neg. 
Rep.  620;  Kansas  City,  Ft.  S.  ft  M.  R.  Ca 
V.  BUker,  68  Kan.  244,  64  L.R.A.  81,  76 
Pac.  71,  1  Ann.  Caa.  883;  United  States 
Smelting  Co.  v.  Parry,  92  C.  C.  A.  159,  166 
Fed.  407;  Central  Coal  ft  Coke  Co.  v«  Wil- 
liams, 97  C.  C.  A.  597,  173  Fed.  337;  Gila 
Valley,  G.  ft  N.  R.  Co.  v.  Lyon,  203  U.  S. 
465,  51  L.  ed.  276,  27  Sup.  Ct.  Rep.  145. 

It  is  impossible  to  see,  however,  why  the 
jury  were  not  entirely  competent  to  judge 
as  to  the  safety  of  the  bridge,  or  how  they 
could  in  anywise  have  been  assisted  by 
the  opinions  of  others.  In  addition  to  this, 
the  questions  were  too  broad,  and,  if  proper 


models  of  the  coupling's,  and  the  relations 
of  the  various  parts  having  been  explained ) ; 

— to  show  the  comparative  safety  of  a 
railroad  switch  with  and  without  a  light. 
Galveston,  H.  ft  S.  A.  R.  Co.  v.  English, 
—  Tex.  Civ.  App.  — ,  69  S.  W.  626,  on  pe- 
tition for  rehearing  in  59  S.  W.  912; 

— ^to  show  whether  or  not  a  certain  kind 
of  pin  bv  which  the  singletree  was  fastened 
to  the  drawhead  of  a  horse  car  was  safe. 
Sappenfleld  v.  Main  Street  ft  Agri.  Park 
R.  Co.  91  Cal.  48,  27  Pac.  590,  13  Am.  :Neg. 
Cas.  387  (the  court  said:  "The  general 
rule  ...  is  that  witnesses  must  testify 
to  facts,  and  not  to  opinions,  and  that 
whenever  the  Question  to  be  determined  is 
the  result  of  the  conunon  experience  of  all 
men  of  ordinary  education,  or  is  to  be  in- 
ferred from  particular  facts,  the  inference 
is  to  be  drawn  by  the  jury,  and  not  by  the 
witness.  When  the  inquiry  relates  to  a 
subject  whose  nature  is  not  such  as  to  re 
quire  any  peculiar  habits  or  study  in  order 
to  qualifv  one  to  understand  it,  or  when 
all  the  facts  upon  which  the  opinion  is 
founded  can  be  ascertained  and  made  in- 
telligible to  the  court  or  jury,  the  opinion 
of  the  witness  is  not  to  be  received  in  evi- 
dence. If  the  relation  between  the  facts 
and  their  probable  results  can  be  determined 
without  any  special  skill  or  training,  the 
facts  themselves  must  be  given  in  evidence, 
and  the  conclusions  or  inferences  must  be 
drawn  bv  the  jury.  If  the  circumstances 
out  of  which  the  negligence  is  said  to  arise 
have  been  established  by  proof,  or  can  be 
shown,  the  ultimate  fact  of  negligence  is 
an  inference  to  be  drawn  therefrom  by  the 
jury,  and  is  not  to  be  established  by  the 
opinions  of  others" ) ; 

— ^to  show  the  safety  of  a  method  of  fas- 
tening a  drum  cylinder  by  which  cables 
were  wound  up,  to  the  support.  Cramer  v. 
Blade,  66  App.  Div.  59,  73  N.  Y.  Supp.  125; 

— ^to  show  the  safety  of  an  appliance  used 
to  fasten  a  wagon  bed  to  the  wagon  frame. 
Van  Edwards  v.  Barber  Asphalt  Paving  Co. 
02  Mo.  App.  221; 

— to  show  the  safety  of  a  "push  stick" 
used  to  push  cars  on  a  track  other  than  that 
on  which  the  locomotive  was,  as  affected  by 
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its  length.  Bookman  v.  Masterson,  83  App. 
Div.  4,  81  N.  Y.  Supp.  962; 

— ^to  show  the  safety  of  an  unguarded  cir- 
cular saw.  Schmahl  v.  Albanv  Brush  Co. 
61  Misc.  316,  113  N.  Y.  Supp.  768; 

— to  show  that  the  particular  gauge  used 
on  a  steam  saw  was  safe,  the  jui^  having 
a  model  and  the  methods  of  using  it  having 
been  fully  explained.  Sprague  v.  Atlee,  81 
Iowa,  1,  46  N.  W.  756; 

— ^to  show  the  safety  of  a  lock  or  fastener 
attached  to  the  feed  lever  with  which  a 
steam  sawmill  was  equipped.  Trickey  ▼. 
Clark,  50  Or.  616,  93  Pac.  457; 

— to  show  whether  an  unguarded  shaft 
near  which  plaintiff  worked  was  a  dangerous 
appliance.  Civetti  v.  American  Hatters'  ft 
Furriers'  Corp.  124  App.  Div.  345,  108  N. 
Y.  Supp.  663; 

— ^to  show  that  a  revolving  shaft  in  the 
end  of  which  a  key  way  with  sharp  edges 
liad  been  sunk  was  more  dangerous  than  a 
plain  shaft.  Connelly  v.  Hamilton  Woolen 
Co.  163  Mass.  156,  39  N.  E.  787; 

— to  show  whether  a  shaft  having  a  rough 
surface  or  end  which  projected  18  inches 
into  a  room  where  workmen  were  liable  to 
come  into  contact  with  it  was  unsafe  in  that 
it  was  more  dangerous  than  it  would  have 
been  if  it  had  been  smooth.  Kauffman  v. 
Maier,  94  Cal.  269,  18  L.R.A.  124,  29  Pac. 
481  (the  court  said  that,  as  such  question 
could  be  determined  by  men  of  common  ex- 
perience, to  permit  the  jury  to  be  influenced 
by  the  opinion  of  experts  would  deprive  the 
litigants  of  their  right  to  have  the  jury 
render  its  verdict  upon  the  facts  in  the  case, 
and  to  this  extent  would  substitute  the 
judgment  of  the  experts  for  that  of  the 
jury) ; 

— to  show  whether  certain  couplings,  pul- 
leys, and  belts  in  a  plow  works,  because  of 
their  position,  afforded  a  reasonably  aafe 
combination  and  appliance.  Freeberg  v.  St. 
Paul  Plow-Works,  48  Minn.  99,  50  N.  W. 
1026  (the  court  said  that  the  case  clearly 
was  one  where  the  facts  were  such  that, 
when  placed  before  a  jury  and  explained  to 
them,  they  were  as  competent  as  the  wit- 
nesses to  form  an  opinion  as  to  the  safety 
of  the  appliance) ; 
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at  all,  should  have  been  restricted  to  the 
duties  of  the  brakeman  in  giving  signals, 
and  should  not  have  included  the  duties  of 
others  in  switching  and  uncoupling.  It  is 
suggested  that  the  error,  if  any,  was  harm- 
less, as  the  jury  would  have  reached  the 
same  conclusion  regardless  of  the  opinions 
of  others.  But  the  matter  presented  by 
these  opinions  was  not  that  the  absence  of 
a  runway  on  the  south  side  of  the  bridge 
made  it  dangerous  for  Duncan  to  assist  in 
switching  by  giving  signals,  but  wa^  the 
broad  proposition  that  the  bridge  as  a 
whole,  for  use  by  the  train  crew  generally, 
was  an  unsafe  place  to  work,  and  this 
might  well  have  induced  the  jury  to  find 
the  specific  negligence  claimed  as  one  item 


embraced  within  the  general  negligence  thus 
sought  to  be  shown. 

Complaint  is  also  made  that  railroad 
men  were  permitted  to  testify  as  to  which 
side  the  brakeman  should  get  off  in  order 
to  operate  the  train  and  give  and  receive 
proper  signals.  We  see  no  reason  why  this 
was  not  competent,  however,  for  jurors  are 
not  supposed  to  understand  the  proper 
method  of  operating  railroad  trains.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Merrill,  61  Kan. 
671,  60  Pac.  819,  7  Am.  Neg.  Rep.  620. 

Instruction  No.  15  charged  that  the  law 
did  not  require  that  Duncan  should  know 
of  defects,  if  any  existed,  in  the  tracks, 
switches,  or  engines,  nor  require  him  to 
make  an  inspection  to  ascertain  if  any  such 
existed.     In  the  same  instruction,  the  jury 


— to  show  the  dangerous  character  of  a 
molding  machine.  Gleason  v.  Smith,  172 
Mass.  50,  51  N.  E.  460; 

— ^to  show  the  comparative  safety  of  saw- 
ing lumber  in  the  manner  directed.  Car- 
ron  V.  Standard  Refrigerator  Co.  122  App. 
Div.  296,  106  N.  Y.  Supp.  723; 

— ^to  show  that  an  appliance  (a  wagon 
and  team)  furnished  plaintiff  for  the  draw- 
ing of  lumber  was  not  safe  because  there 
was  no  wagon  seat  and  the  lines  were  too 
short.  Limberg  v.  Glenwood  Lumber  Co. 
127  Cal.  598,  40  L.R.A.  33,  60  Pac.  176. 

And  in  the  following  cases,  which  in- 
volved the  safety  of  a  place  applying  the 
same  rule,  it  was  held  that  an  expert  should 
not  be  allowed  to  express  his  opinion — 

— as  to  the  safety  of  a  corral,  one  side 
of  which  was  bounded  by  an  unfenced  bluff, 
such  question  being  one  with  which  men  of 
common  education  could  cope.  Shaftcr  v. 
Evans,  53  Cal.  32; 

— ^that  a  freight  elevator  was  a  place  of 
danger  to  life  and  limb.  Braasch  v.  Michi- 
gan Stove  Co.  153  Mich.  657,  20  L.R.A. 
(N.S.)  500,  118  N.  W.  366  (admission  held 
harmless  in  this  case,  however) ; 

— ^whether  the  roof  of  a  mine  was  proper- 
ly secured.  Colorado  Coal  A  I.  Co.  v.  Lamb, 
6  Colo.  App.  255,  40  Pac.  251  (decided  upon 
the  ground  that  the  jury,  having  the  facts 
before  it,  could  decide  the  question  as  well 
as  an  expert,  and  that  to  allow  the  expert 
to  express  his  opinion  would  be  to  invade 
the  province  of  the  juiy) ;  Wullner  v. 
Smith-Lohr  Coal  Co.  145  111.  App.  486; 

— ^that  a  stope  carried  up  in  a  certain 
manner  in  a  mine  was  not  an  ordinarily  safe 
place  for  a  man  to  work  in.  Smuggler 
Union  Min.  Co.  v.  Broderick,  25  Colo.  16, 
71  Am.  St.  Rep.  106,  53  Pac.  169  (this  de- 
cision was  put  upon  the  ground  that,  as 
evidence  of  both  the  right  and  the  wrong 
way  to  run  a  stope,  and  as  to  how  the  stope 
in  question  had  been  run,  was  before  the 
jury,  they  were  just  as  well  qualified  to 
determine  the  safety  thereof  as  were  the  ex* 

perts)  ; 

— whether  a  mine  entry  was  safe,  the 
question  being  whether  it  was  so  obstructed 
by  d^hria  as  to  be  unsafe,  and  the  %cifM9} 
51  L.R,A.(N.S.) 


conditions  having  been  testified  to.  Crooks 
V.  Tazewell  Coal  Co.  263  111.  343,  105  N.  E. 
132; 

— whether  a  room  in  a  mine  was  a  dan- 
gerous place  by  reason  of  the  opening  of  a 
crosscut  from  another  room  toward  the  for- 
mer and  in  advance  of  the  face  of  that 
room.  Hai-t  v.  Penwell  Coal  Min.  Co.  146 
IlL  App.  155; 

— ^as  to  the  safety  of  a  certain  untimbercd 
mine  shaft.  Monahan  v.  Kansas  City  Clay 
&  Coal  Co.  58  Mo.  App.  68; 

— as  to  the  safety  of  a  certain  railroad 
trestle.  Bowen  v.  Sierra  Lumber  Co.  3  Cal. 
App.  312,  84  Pac.  1010  (held,  however,  that 
improper  allowance  of  direct  opinion  that 
trestle  was  unsafe  was  harmless  where  such 
conclusion  was  a  necessary  one  from  the 
facts  shown) ; 

— as  to  the  dangerous  character  of  a  rail- 
road crossing,  the  facts  and  conditions  be- 
ing fully  before  the  jury  in  detail.  Tiffin 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  78  Ark.  55, 
93  S.  W.  564; 

— ^whether  certain  railroad  crossing  gates 
could  be  operated  in  a  safe  manner,  and 
with  safety  to  the  operator.  Flanagan  v. 
New  York,  L.  E.  A  W.  R.  Co.  83  Hun,  522, 
32  N.  Y.  Supp.  84  (the  court  in  this  case 
stated  the  rule  to  be  that,  to  render  opinion 
evidence  admissible,  *'the  subject  must  be 
one  of  science  or  skill,  or  one  of  which  ob- 
servation and  experience  have  given  the  op- 
portunity and  means  of  knowledge  which 
exists  in  reason  rather  than  in  descriptive 
facts,  and  therefore  cannot  be  intelligent- 
ly communicated  to  others  not  familiar 
with  the  subject,  so  as  to  possess  them  with 
a  full  understanding  of  ir') ; 

— whether  a  public  highway  was  safe 
and  convenient  for  travel.  Edwards  v. 
Worcester,  172  Mass.  104,  51  N.  E.  447,  fol- 
lowed in  Spillane  y.  Fitcbburg,  177  Mass. 
87,  83  Am.  St.  Rep.  262,  58  N.  E.  176,  8 
Am.  Neg.  Rep.  639;  Brown  v.  Cape  Girar- 
deau Macadamized  &  PI.  Road  Co.  89  Mo. 
152,  1  S.  W.  129;  Shelley  v.  Austin,  74  Tex. 
608,  12  8.  W.  753; 

— as  to  the  safety  of  a  highway  bridge. 
Escher  V,  Carroll  County,  —  Iowa,  —  ,  141 
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were  told  that  if  any  such  defects  existed 
and  were  known  to  him,  it  was  his  duty  to 
exercise  ordinary  care  to  avoid  injury  and 
danger  caused  thereby,  and  this  is  criti- 
cized. It  was  improper  to  include  within 
this  instruction  tracks  and  switches,  as  the 
engine  and  bridge  were  the  only  alleged 
negligent  matters  about  which  evidence  had 
been  introduced;  however,  it  is  not  seen 
that  this  expression  could  have  in  any  wise 
prejudiced  the  jury  or  harmed  the  defend- 
ant. 

The  railway  company  insists  that  it  de- 
volved upon  the  plaintiff  to  show  that  the 
absence  of  a  standard  step  on  the  south  side 
of  the  engine,  or  the  absence  of  a  platform 
on  the  south  side  of  the  bridge,  was  the 
proximate   cause   of  Duncan's  death;    that 


there  was  an  utter  failure  of  proof  in  this 
respect,  because  the  evidence  did  not  show 
whether  he  attempted  to  use  either  steps  or 
platform,  and,  even  if  it  had  so  shown,  there 
was  nothing  to  indicate  that  he  looked  be- 
fore ho  leaped;  and  therefore  the  company 
could  not  be  held  responsible.  Also  that 
the  evidence  failed  to  show  that  Duncan 
had  any  duty  to  perform  upon  the  ground 
or  upon  the  bridge,  or  in  giving  signals 
from  the  front  of  the  train,  and  that  if  he 
was  performing  the  unnecessary  act  of  re- 
peating signals,  he  could  not  have  done  that 
as  well  in  the  gangway  as  on  the  bridge. 
It  is  also  argued  that  no  statute  or  rule 
of  law  required  any  particular  kind  of  step 
on  the  engine,  and  tiiat  the  stirrup  on  the 
south  side  of  No.  134  was  not  shown  to  be 


N.  W.  38;  Murrav  v.  Woodson  County,  68 
Kan.  3,  48  Pac.  654,  2  Am.  Neg.  Rep.  537; 

— as  to  the  safety  of  a  bridge  railing. 
McDonald  v.  Duluth,  93  Minn.  206,  100  N. 
W.  1102,  17  Am.  Neg.  Rep.  91; 

— whether  it  is  safe  and  ])roper  to  have 
draws  with  drop  gates  across  the  footpath 
of  a  bridge,  to  use  when  the  draw  is  open. 
Hart  V.  Hudson  River  Bridge  Co.  84  N:  Y. 
66; 

— as  to  safety,  with  respect  to  pedes- 
trians, of  a  scuttle  hole  and  cover  in  a  side- 
walk. Benjamin  v.  Metropolitan  Street  R. 
Co.  50  Mo.  App.  602,  affirmed  itf  133  Mo. 
274,  34  S.  W.  490; 

— as  to  the  proper  construction  and  safe- 
ty of  a  trapdoor  m  a  sidewalk.  Holton  v. 
Hicks,  9  Kan.  App.  179,  68  Pac.  998; 

— as  to  the  safetv  of  a  sidewalk  as  af- 
fected by  the  fact  that  a  part  thereof  con- 
sisted of  a  smooth  piece  of  glass.  Chicago 
V.  McGiven,  78  111.  347 ; 

— whether  a  sidewalk  was  out  of  repair. 
Gordon  v.  Sullivan,  116  Wis.  643,  93  N.  W. 
457; 

— whether  a  certain  sidewalk,  into  a  hole 
in  which  plaintiff  had  stepped  or  slipped, 
"in  the  condition  it  was  at  the  time  of  the 
accident,  with  or  without  snow  or  ice,  was 
in  a  dangerous  condition  or  not."  District 
of  Columbia  v.  Haller,  4  App.  D.  C.  406 
(wherein  the  court,  in  holding  that  the 
question  of  the  safety  of  the  sidewalk  was 
not  the  subject  of  expert  testimony,  be- 
cause one  with  which  people  of  common 
understanding  could  cope,  said:  "The  rule 
upon  this  subject  is,  perhaps,  nowhere  bet- 
ter stated  than  by  Mr.  Smith  in  his  note 
to  the  leading  case  of  Carter  v.  Boehm,  1 
Smith,  Lead.  Cas.  760.  In  his  note  the 
learned  editor  says:  'On  the  one  hand,  it 
appears  to  be  admitted  that  the  opinions  of 
witnesses  possessing  peculiar  skill  are  ad- 
missible, whenever  the  subject-matter  of  in- 
quiry is  such  that  inexperienced  persons 
are  unlikely  to  prove  capable  of  forming  a 
correct  judgment  upon  it  without  such  as- 
sistance, fii  other  words,  when  it  so  far 
partakes  of  the  nature  of  a  science  as  to  re- 
quire a  course  of  previous  habit  or  study 
in  order  to  the  attainment  of  a  knowledge 
^1  L.B.A,(NA) 


of  it.  While,  on  the  other  hand,  it  does 
not  seem  to  be  contended  that  the  opinion 
of  witnesses  can  be  received  when  the  in- 
quiry is  into  a  subject-matter,  the  nature 
of  which  is  not  such  as  to  require  any  pe- 
culiar habits  or  study  in  order  to  qualify 
a  man  to  understand  it.'  Here  no  peculiar 
habit  or  study  waa  required  to  enable  any 
intelligent  person  to  understand  when  a 
sidewalk  of  a  street  was  dangerous.  The 
common  observation  of  people  in  the  habit 
of  traveling  the  pavements  is  full  and  ample 
means  of  knowledge  as  to  the  safe  con- 
dition of  the  pave^ients;  and  it  does  not  re- 
quire a  skilled  expert  to  inform  the  jury 
as  to  when  the  streets  or  sidewalks  are  in 
a  safe  or  dangerous  condition" ) ; 

— whether  a  trench  was  a  reasonably  safe 
place  to  work  as  affected  by  the  propriety 
of  the  construction  of  the  sheathing  and 
bracing  of  the  sides.  Winters  v.  Naughton, 
91  App.  Div.  80,  86  K.  Y.  Supp.  439 ; 

— ^aa  to  the  safety  of  a  cesspool  cover  as 
affected  by  whether  or  not  it  could  tip  while 
in  its  regular  position.  Ward  v.  Troy,  55 
App.  Div.  192,  66  N.  Y.  Supp.  925; 

— as  to  the  sufficiency  of  lights  used  to 
guard  an  excavation  in  a  street.  Carty  ▼. 
Boeseke-Dawe  Co.  2  CaL  App.  646,  84  Pac. 
267; 

— ^whether  a  pile  of  lumber,  by  reason  of 
the  manner  in  which  it  was  piled,  was  safe 
as  regards  one  working  near  it.  Baldwin  v. 
St.  Louis,  K.  &  N.  R.  Co.  68  Iowa,  37,  25 
N.  W.  918; 

— ^aa  to  the  safety  of  a  coal  bin,  as  af- 
fected by  the  appropriateness  of  material 
and  the  sufficiency  of  manner  of  construc- 
tion. Gerbig  v.  New  York,  L.  E.  k  W.  R. 
Co.  67  Hun,  649,  51  N.  Y.  S.  R.  534,  22  N. 
Y.  Supp.  21;  Davis  v.  New  York,  L.  E.  k 
W.  R.  Co.  69  Hun,  174,  23  N.  Y.  Supp.  368 
(in  the  latter  case  one  justice  dissented  up- 
on the  ground  that  the  structure  of  the  bin, 
the  amount  of  strain,  the  size,  strength,  and 
durability  of  the  material,  and  the  manner 
of  construction,  were  subjects  that  could 
not  well  be  placed  before  the  jury  by  a 
mere  description)  ; 

— whether  a  certain  part  of  the  ground 
in  a  switch  yard  was  in  a  safe  condition  to 
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defective  in  any  particular;  the  only  com- 
plaint being  that  it  differed  in  design  from 
the  standard  steps  in  general  use  on  engine 
cabs  of  defendant,  such  as  were  on  the  north 
side  of  the  engine  in  question.  In  her  pe- 
tition, plaintiff  alleged,  among  other  things, 
that  the  bridge  had  been  constructed  some 
twenty  years;  that  the  defendant  well  knew 
the  dangers  attendant  upon  switching  in  a 
yard  with  an  open  trestle;  that  Duncan 
either  attempted  to  step  to  the  ground,  or 
take  a  position  on  the  steps  of  the  engine, 
and  fell  through  the  trestle  or  bridge;  that 
the  engine  in  question  had  been  injured 
prior  to  the  accident  by  having  its  steps 
torn  off  on  the  south  side,  which  had  been 
two  in  number,  with  a  curtain  behind  to 
keep  employees  from  slipping  through,  and 


that  the  superintendent  of  repairs  and  tiie 
repairing  force  had  caused  to  be  placed 
thereon  the  single  iron  step,  about  1^ 
inches  wide,  about  like  the  steps  on  freiglit 
cars,  without  any  protection  at  the  back  to 
keep  employees  from  slipping  through ;  that 
the  defendant  well  knew  such  step  was  not 
safe,  but  that  it  was  liable  to  cripple  or 
kill  employees  while  in  discharge  of  their 
duties. 

The  only  testimony  regarding  the  step 
showed  that  it  was  not  the  kind  generally 
used  on  such  engines;  that  they  usually 
have  two  steps;  that  it  was  not  protected 
behind  and  on  each  side;  that  there  were 
the  usual  handholds  on  both  sides  of  engine 
No.  134;  that  they  were  in  their  usual  posi- 
tion and  firmly  set;  that  the  steps  on  both 


work  upon.  Hurst  v.  Kansas  City,  P.  &. 
G.  R.  Co.  363  Mo.  309,  86  Am.  St.  Ktp.  539, 
63  S.  W.  695; 

— whether  the  method  employed  by  a  rail- 
road foreman  in  raising  the  end  of  a  box 
car  was  reasonably  safe,  where  all  the  facts 
could  be  made  intelligible  to  a  jury  com- 
posed of  men  of  ordinary  intelligence  and 
experience.  Yarber  v.  Chicago  &  A.  R.  Co. 
235  III.  689,  85  N.  E.  928; 

— whether  a  pole  carrying  both  telephone 
and  electric  wires  was  a  dangerous  place 
to  work.  Kolp  V.  Decatur  R.  &  Light  Co. 
145  111.  App.  645  (the  decision  was  express- 
ly upon  the  ground  that  the  question  calling 
for  an  opinion  as  to  the  dangerous  charac- 
ter of  the  pole  infringed  the  province  of  the 
jury,  the  court  saying:  "The  [expert] 
witnesses,  .  .  .  after  describing  in  detail 
the  office  and  position  of  the  wires  and  ap- 
paratus upon  the  pole,  and  the  precise  man- 
ner in  which  danger  was  to  be  apprehended 
by  a  person  working  on  said  pole,  were  per- 
mitted to  state  that  in  their  opinion  the 
pole  as  thus  equipped  was  a  dangerous  pole. 
This  was  error.  These  witnesses,  called  as 
experts,  having  properly  expressed  their 
opinions  relative  to  questions  involving  ex- 
pert knowledge  of  electricity,  the  instru- 
mentalities by  which  it  is  communicated, 
conveyed,  and  controlled,  the  manner  in 
which  these  instrumentalities  perform  their 
several  functions,  the  effect  produced  upon 
one  coming  in  contact  simultaneously  with 
a  wire  charged  with  electricity  and  a 
grounded  telephone  wire,  the  jury  were  as 
well  qualified  as  were  the  witnesses,  to  de- 
termine whether  or  not  the  pole  as  equipped 
was  a  dangerous  place  to  work,  and  the 
opinions  of  the  witnesses  upon  that  ques- 
tion infringed  the  province  of  the  jury")  ; 

— whether  the  proximity  of  telephone 
wires  to  electric  wires  rendered  the  con- 
struction dangerous.  Swan  v.  Salt  Lake  & 
O.  R.  Co.  41  Utah,  518,  127  Pac.  207. 

— whether  certain  electric  wires  were 
placed  too  low  over  a  metallic  roof,  the 
ground  being  that  the  question  and  answer 
invaded  the  province  of  the  jury.  Giraudi 
v.  Electric  Improv.  Co.  107  Cal.  120,  28 
L.R.A.  596,  48  Am.  St.  Rep.  114,  40  Pac. 
51  L.R.A.(N.S.)  37 


108  (it  was  further  held,  however,  that  the 
expression  of  opinion  upon  the  point  by  the 
expert  did  not  constitute  prejudicial  error, 
as  the  answer  gave  the  facts  in  full,  and 
explained  what  methods  would  have  been 
safe  and  what  matters  should  be  taken  into 
consideration  in  locating  wires  such  as 
those  in  question,  it  also  being  fully  proved 
by  other  evidence  that  the  defendant  was 
negligent). 

But  it  has  been  held  that  the  mere  fact 
that  the  question  whether  or  not  a  place  or 
appliance  is  safe  is  ultimately  to  be  de- 
cided by  a  jury  does  not,  standing  alone, 
prevent  an  expert  from  giving  his  opinion 
involving  the  point.  See  Western  Coal  & 
Min.  Co.  V.  Berberich,  36  C.  C.  A.  364,  94 
Fed.  329,  wherein  a  mining  expert  was  al- 
lowed  to  give  his  opinion  as  to  the  safety 
of  a  mine  at  a  particular  time  and  under 
stated  conditions;  Hutchinson  Cooperage 
Co.  V.  Snider,  46  C.  C.  A.  617,  107  Fed.  633, 
set  out  supra;  Alabama  Consol.  Coal  &  I. 
Co.  V.  Heald,  368  Ala.  626,  53  So.  162,  hold- 
ing that  an  expert  could  give  his  opinion  as 
to  whether  a  mine  containing  poisonous  gas- 
es was  a  safe  place  to  send  an  employee  in- 
to, although  tne  question  of  the  safety  vel 
non  of  going  into  the  mine  was  to  be  deter- 
mined by  the  jury,  the  jury  not  being  bound 
by  the  opinion;  and  James  v.  Johnson,  12 
111.  App.  286,  holding  that  it  was  not  a  val- 
id objection  to  the  admission  of  the  opinion 
of  an  expert  as  to  whether  the  platform  of 
a  horse  car  was  a  safe  or  unsafe  place,  that 
the  question  involved  the  question  at  issue 
to  be  decided  by  the  jury. 


Nonexpert   opinions — cases   where   opinions 
are  held  not  admissible. 

The  general  rule  is  that  the  opinion  of  a 
nonexpert  witness  as  to  the  safety  of  a 
place  or  appliance  is  not  admissible  in  evi- 
dence where  all  the  facts  can  easily  be  laid 
before  the  jury,  the  ground  being  that  it  is 
the  province  of  the  jury  to  draw  conclu- 
sions from  the  facts,  and  that  where  possi- 
ble, facts,  and  not  opinions,  should  be  given. 
Applying  this  rule,  the  courts  have  refused 
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sides  were  solid;  the  one  on  the  south  side 
being  firm  and  solid  and  similar  to  the  ones 
on  box  cars.  There  was  bo  evidence  to 
show  whether  Duncan  attempted  to  alight  by 
the  use  of  the  stirrup,  or  whether  he  simply 
fell  from  the  gangway;  the  only  direct  evi- 
dence being  by  his  own  engineer,  who  said, 
'*!  seen  him  falling."  Assuming  for  the 
moment  that  the  jury  rightfully  inferred 
from  the  circumstances  shown  that  the  de- 
ceased attempted  to  alight  by  using  what 
he  supposed  were  standard  steps,  and  met 
his  death  because  instead  there  was  this 
stirrup,  can  it  be  said,  as  a  matter  of  law, 
that  the  stirrup  itself  must  be  considered 
negligent  equipment,  or  that  the  engine 
thus  equipped  must  be  considered,  as  a 
matter  of  law,  an  unsafe  place  for  an  em- 


ployee to  work,  regardless  of  whether  he 
knew  that  such  stirrup  was  there  or  not? 
It  would  seem  that  a  brakeman  used  to 
similar  stirrups  on  freight  cars  would  not 
be  endangered  by  one  on  an  engine,  if  he 
knew  it  was  there.  There  is  nothing  to 
show,  and  we  cannot  assume,  that  such  a 
stirrup  would  be  more  dangerous  on  an  en- 
gine cab  than  on  a  freight  car,  or  that  it 
wouid  be  dangerous  on  either.  In  the  ab- 
sence of  any  testimony  beyond  the  fact 
that  such  engines  generally  had  steps,  in- 
stead of  stirrups,  it  would  not  be  said  that 
the  defendant  was  shown  to  be  guilty  of 
negligence  in  this  respect.  In  Jackson  v. 
Kansas  City,  L.  &  S.  K.  R.  Co.  31  Kan.  761, 
763,  3  Pac.  501,  503,  it  was  alleged  that 
the  step  of  an  engine  was  defective,  caus- 


to  allow  nonexpert  witnesses  to  express  an 
opinion — 

— as  to  whether  the  timbers  used  to  sup- 
port the  roof  of  a  mine  were  sufficiently 
close  together  to  render  the  mine  safe. 
Stewart  v.  Sloss-Sheffield  Steel  &  I.  Co.  170 
Ala.  544,  54  So.  48,  Ann.  Cas.  1912D,  815; 

— as  to  the  safety  of  a  mine  as  atTected 
by  the  sufficiency  of  the  light  furnished. 
Mevers  v.  Highland  Boy  Gold  Min.  Co.  28 
Utah,  96,  77  Pac.  347; 

— as  to  the  danger  of  leaving  a  trapdoor 
of  a  certain  kind  in  the  floor  of  a  manufac- 
turing plant.  Kolb  v.  Sandwich  Enterprise 
Co.  36  111.  App.  419; 

— as  to  the  safety  of  a  trapdoor  in  a  side- 
walk. Ilolton  V.  Hicks,  9  Kan.  App.  179, 
58  Pac.  998; 

— as  to  the  sufficiency  of  a  grating  in  a 
sidewalk.  Lentz  v.  Dallas,  96  Tex.  258,  72 
S.  W.  59 ; 

— as  to  the  danger  to  pedestrians  of  a 
defective  window  above  a  sidewalk.  Detzur 
V.  B.  Stroh  Brewing  Co.  119  Mich.  282,  44 
L.R.A.  500,  77  N.  W,  948,  6  Am.  Neg.  Rep. 
371; 

— as  to  the  danger  of  leaving  a  long 
heavy  ladder  standing  over  a  walk.  Moore 
V.  Townsend,  76  Minn.  64,  78  N.  W.  880,  6 
Am.   Neg.   Rep.   95; 

— as  to  the  safety  of  an  obstructed  pas- 
sagewav.  Brunker  v.  Cummins,  133  Ind. 
443,  32*^  N.  E.  732 ; 

— as  to  the  safe  or  the  dangerous  and  un- 
safe condition  of  a  sidewalk  or  street  or 
road.  Barnes  v.  Newton,  46  Iowa,  567 
(sidewalk)  ;  Brooks  v.  Sioux  City,  114  Iowa, 
641,  87  N.  W.  682  (sidewalk)  (but  in  con- 
nection with  these  Iowa  cases,  see  Kelleher 
V,  Keokuk,  60  Iowa,  473,  15  N.  W.  280,  and 
Spears  v.  Mt.  Ayr,  06  Iowa,  721,  24  N.  W. 
504)  :  Parsons  v.  Lindsay,  26  Kan.  426 
(street  crossing)  ;  Topeka  v.  Sherwood,  39 
Kan.  690,  18  Pac.  933  (admission  of  opinion 
as  to  defective  condition  of  sidewalk  held 
inadmissible,  but  nonprejudicial  under  the 
facts  of  the  case) ;  Junction  City  v.  Blades, 
1  Kan.  App.  85,  41  Pac.  677  (street  cross- 
ing) ;  Ryevson  v.  Abington,  102  Mass.  526 
(r«ad)  ;  Harris  v.  Clinton  Twp.  64  Mich. 
447,  8  Am.  St.  Rep.  842,  31  N.  W.  425 
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(road)  ;  Girard  v.  Kalamazoo,  92  Mich.  610, 
52  N.  W.  1021  (sidewalk) ;  Atherton  v.  Ban- 
croft, 114  Mich.  241,  72  N.  W.  208  (side- 
walk) ;  People  ex  rel.  Esper  v.  Detroit  & 
S.  PI.  Road  Co.  126  Mich.  366,  84  N.  VV. 
290  (quo  warranto  for  the  forfeiture  of  the 
charter  of  a  plank  road  company ) ;  Brown 
v.  Owosso,  130  Mich.  107,  89  N.  W.  568 
(holding  that  the  opinion  of  a  witness  as  to 
the  safety  of  a  walk  is  not  admissible,  but 
that  the  opinion  of  a  nonexpert  is  admissi- 
ble so  far  as  it  tends  to  show  the  actual  con- 
dition of  the  walk)  ;  Lindley  v.  Detroit,  131 
Mich.  8,  90  N.  W.  665  (sidewalk)  ;  Eubank 
V.  Edina,  88  Mo.  650  (sidewalk)  ;  Bradley 
V.  Spickardsville,  90  Mo.  App.  416  (side- 
walk— admissions  of  opinion  were  harmless 
in  view  of  other  evidence)  ;  Miller  v.  Can- 
ton, 112  Mo.  App.  322,  87  S.  W.  96  (side- 
wallv) ;  Spaulding  v.  Edina,  122  Mo.  App. 
05,  97  S.  W.  545  (sidewalk);  Thompson  v. 
Poplar  Bluff,  124  Mo.  App.  439,  101  S.  W. 
709  (sidewalk);  Metz  v.  Butte,  27  Mont. 
506,  71  Pac.  761  (sidewalk)  ;  Betts  v.  Glov- 
ersville,  66  Hun,  639,  29  N.  Y.  S.  R.  331, 
8  N.  Y.  Supp.  795  (Isidewalk)  ;  Stillwater 
Turnp.  Co.  v.  Coover,  26  Ohio  St.  520  (high- 
way) ;  Street  R.  Co.  v.  Nolthenius,  40  Ohio 
St.  376  (street);  Siegler  v.  Mellinger,  203 
Pa.  256,  93  Am.  St.  Rep.  767,  52  Atl.  175 
(highway) ;  Lester  v.  Pittsford,  7  Vt.  158 
(highway)  ;  Kelley  v.  Fond  du  Lac,  31  Wis. 
179  (highway)  ;  Montgomery  v.  Scott,  34 
Wis.  338  (highway)  ;  Griffin  v.  Willow,  43 
Wis.  509  (highway)  ;  Benedict  v.  Fond  du 
Lac,  44  Wis.  405  (highway)  ;  Mellor  v. 
Utica,  48  Wis.  459,  4  N.  W.  655  (highway)  -, 
Baker  v.  Madison,  62  Wis.  137,  22  N.  W. 
141,  583    (street  gutter); 

— as  to  whether  a  road  was  too.  narrow 
to  aUow  a  wkgon  to  turn  around  on  it  with 
safety.  International  &  G.  N.  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210,  21  S.  W.  58; 

— as  to  whether  steps  were  dangerous  be- 
cause of  snow  and  ice,  etc.  Langhammer  v. 
Manchester,  99  Iowa,  295,  68  N.  W.  688; 

— as  to  whether  a  sidewalk  was  danger- 
ous because  of  accumulated  snow  and  ice. 
Dempsey  v.  Dubuque,  150  Iowa,  260,  132 
N.  W.  758; 

— as  to  whether  an  alley  was  dangerous 
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ing  an  injury  to  the  conductor.  It  was 
said:  "The  step,  however,  was  not  really 
defective,  but  was  simply  of  a  ditTereut  pat- 
tern from  those  often  used  on  railroad  en- 
gines; and  the  plainti£f  admits  in  his  brief 
that  the  evidence  does  not  show  such  a  de- 
fective or  unsafe  condition  of  the  step  as 
to  preclude  its  use.  And  he  also  admits 
that,  except  for  the  reversal  of  the  engine, 
he  would  not  have  fallen  or  been  injured. 
Besides,  there  was  no  necessity  for  the 
plaintiff  to  use  the  step  at  the  time  he  did; 
and  we  certainly  think  that  no  negligence 
can  be  imputed  to  the  railroad  company  on 
account  of  the  use  of  said  step  by  the  plain- 
tiff at  the  time  he  used  it.  Probably  neither 
the  plaintiff  nor  the  railroad  company  was 


guilty   of   negligence   in   using   said   step.*' 
p.  7G3. 

While  the  jury  were  warranted  in  draw- 
ing fair  and  reasonable  inference  from  tiie 
facts  and  conditions  shown,  it  was  only 
from  those  shown,  and  not  from  those 
imagined  or  inferred,  that  such  inference 
could  rightfully  be  drawn.  They  found  that 
the  negligence  which  caused  the  death  was, 
"Defective  step  on  engine  No.  134,  and  lack 
of  runway  and  hand  rail  on  the  south  side 
of  bridge,"  and  also  that  the  train  was 
moving  about  6  miles  an  hour,  and  that 
Duncan  would  not  have  been  injured  if  he 
had  waited  until  the  train  stopped  before 
getting  off.  Had  he  thus  waited,  he  wouW 
have  been  well  beyond  the  bridge,  which  was. 
56  feet  in  length;   and  hence  an  injury  at 


because  of  an  unprotected  entrance  Lo  a 
cellar  way.  Musick  v.  Latrobe,  184  Pa.  375, 
39  Atl.  226; 

— as  to  the  safety  of  a  toll  bridge.  Bald- 
ridge  &  C.  Bridge  Co.  v.  Cartrett,  76  Tex. 
628,  13  S.  W.  8; 

— as  to  the  safety  of  a  bridge  on  a  pub- 
lic highway.  Bliss  v.  Wilbraham,  8  Allen, 
664;  Comstock  v.  Georgetown,  137  Mich. 
641,  100  N.  W.  788;  Crane  v.  Northfleld,  33 
Vt.  124;  Weeks  v.  Lyndon,  64  Vt.  040; 
Kelley  v.  Fond  du  Lac,  31  Wis.  179; 

— as  to  the  safety  of  a  railroad  bridge  as 
a  place  to  work,  as  affected  by  the  fact  that 
it  had  no  runway.  Duncan  v.  Atchison, 
T.  &  S.  F.  R.  Co.; 

— as  to  the  dangerous  character  of  a  rail- 
road right  of  way,  because  of  an  open  water- 
way across  the  track.  Couch  v.  Charlotte, 
C.  &  A.  R.  Co.  22  S.  C.  657; 

— as  to  the  safety  of  a  railroad  crossing. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  67 
Kan.  154,  45  Pac.  676;  Louisville  &  N.  R. 
Co.  v.  Molloy,  122  Ky.  219,  91  S.  W.  683; 
King  V.  Missouri  P.  K.  Co.  08  Mo.  235,  11 
S.  W.  663;  Seifred  v.  Pennsylvania  R.  Co. 
206  Pa.  399,  66  Atl.  1061 ;  Childress  v.  Ches- 
apeake &  0.  R.  Co.  94  Va.  186,  26  S.  E.  424, 
1  Am.  Neg.  Rep.  196; 

— that  a  raised  part  ef  a  depot  platform 
or  broad  step,  4  feet  wide  and  0  incites  in 
height,  is  a  dangerous  place.  Graham  v. 
Pennsylvania  Co.  139  Pa.  149,  12  L.R.A. 
293,  21  Atl.  151,  6  Am.  Neg.  Cas.  329; 

— as  to  the  safety  of  a  gate  for  the  pur- 
pose of  keeping  stock  off  a  railroad  track. 
Collins  V.  Chicago,  M.  &  St.  P.  R.  Co.  122 
Iowa,  231,  97  N.  W.  1103; 

— as  to  whether  an  unlocked  and  uncov- 
ered turntable  was  a  dangerous  ma(5hine. 
Koona  v.  St.  Lotiis  &  I.  M.  R.  Co.  65  Mo. 
692; 

— as  to  the  safety  and  suitableness  of  a 
railroad  car  in  which  a  horse  was  shipped. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sage,  49  Kan. 
524,  31  Pac.  140; 

— ajB  to  the  danger  of  leaving  a  movable 
stool  in  a  passenger  elevator.  Gibson  v. 
International  Trust  Co.  186  Mass.  454,  72 
N.  E.  70,  17  Am.  Neg.  Rep.  248; 

— 9M  to  the  safety  of  a  place  as  affected  • 
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by  leaving  a  burning  oil  lamp  therein.. 
Wood  V.  Chicago,  M.  &  St.  P.  R.  Co.  61  Wis. 
196,  8  N.  W.  214; 

— ^as  to  whether  a  trussing  machine  used 
for  tightening  hoops  on  barrels,  as  operat- 
ed, was  dangerous  to  one  in  the  position  in. 
which  plaintiff  was  at  the  time  he  was  in- 
jured. Miniea  ▼.  St.  Louis  Cooperage  Co. 
176  Mo.  App.  91,  157  S.  W.  1006; 

— as  to  the  safety  or  danger  of  a  "man- 
gle," a  machine  used  in  a  mill.  Evans  v.. 
Mills,  124  Ga.  318,  62  S.  E.  638 ; 

— ^as  to  the  dangerous  condition  of  the* 
handle  in  a  sledge  hammer.  Nash  v.  DowK 
ing,  93  Mo.  App.  166; 

— as  to  the  rotten  condition  of  a  rope* 
furnished  plaintiff  to  bind  loads  upon  i^ 
wagon.  Dugan  v.  American  Transfer  Co. 
169  App.  Div.  11,  146  N.  Y.  Supp.  31; 

— as  to  the  dangerous  condition  of  a  hood 
or  cap  connected  with  a  cup  elevator  in  an 
oil  mill.  Holland  v.  McRae  Oil  &  Fertiliz- 
er Co.  134  Ga.  678,  68  S.  E.  655 ; 

— as  to  the  safety  of  electric  machine 
used  for  moving  cars,  as  affected  by  the 
fact  that  there  was  no  guard  to  the  "spool'* 
over  which  the  operator  guided  the  rope,, 
that  there  was  no  lever  to  guide  the  rope,, 
and  that  the  switch  that  was  used  to  stop' 
the  machine  was  so  far  away  that  it  could 
not  be  reached  by  the  operator  without  leav- 
ing the  machine.  San  Antonio  Brewing^ 
Asso.  V.  Wolfshohl,  —  Tex^.  Civ.  App.  — ,. 
165  S.  W.  644. 

And  .a  nonexpert  witness  should  not  be 
allowed  to  give  iiis  opinion  as  to  the  safety 
of  a  place  or  appliance  where  expert  knowl- 
edge is  essential  to  the  formation  of  a  cor- 
rect opinion.  Under  this  rule  it  has  been 
held  that  a  nonexpert  should  not  be  permit- 
ted to  express  his  opinion  as  to  the  safety 
of  a  railroad  embankment  (Central  R.  &. 
Bkg.  Co.  V.  Kent,  84  Ga.  351,  10  S.  E.  966;. 
Cain  V.  Atlantic  Coast  Line  R.  Co.  74  S. 
C.  89,  64  S.  E.  244),  or  as  to  whether  a  cair 
furnished  to  ship  a  horse  in  was  a  safe  and 
proper  one  for  the  purpose  ( Atchison,  T.  &  Sk. 
F.  R.  Co.  V.  Sage,  49  Kan.  524,  31  Pac.  140) . 
And  in  Fairbury  v.  Rogers,  98  111.  654,  wit- 
nesses were  not  allowed  to  state  their  opin<- 
ions  as  to  whether  a  sidewalk  across  a  ditch 
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the  point  then  reached  could  not  have  been 
caused  by  a  defect  in  the  bridge.  A  mere 
accidental  falling  from  the  engine,  without 
fault  of  the  company,  would  not  render  it 
liable;  and  therefore,  in  order  to  make  the 
bridge  a  contributing  cause  of  the  injury, 
it  must  appear  otherwise  than  by  specula- 
tion that  the  fall  itself  was  attributable  to 
the  negligence  of  the  company.  It  is  largely 
a  case  of  circumstantial  evidence,  in  which 
the  circumstances  shown  must  be  of  such 
significance  and  relation  one  to  another  that 
a  reasonable  conclusion  of  negligence  can 
be  founded  thereon.  In  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Rhoades,  64  Kan.  553,  68  Pac.  58, 
11  Am.  Neg.  Rep.  383,  it  was  held  that,  to 
establish  a  theory  by  circumstantial  evi- 
dence, the  known  facts  relied  on  must  be 


of  such  nature  and  so  related  to  one  an- 
other that  the  only  reasonable  conclusion 
to  be  drawn  therefrom  is  the  theory  sought 
to  be  established.  In  Hart  v.  St.  Louis  & 
S.  F.  R.  Co.  80  Kan.  699,  102  Pac.  1101,  it 
was  shown  that  a  passenger  fell  from  a 
vestibule  train.  The  door  of  one  vestibule 
was  open,  but  there  was  no  testimony  to 
show  where  or  how  it  was  opened;  and  it 
was  argued  that  the  presumption  of  negli- 
gence on  the  part  of  the  company,  or  of 
suicide  on  the  part  of  the  deceased,  were 
the  only  ones  to  be  indulged,  and,  the  latter 
being  unreasonable,  the  former  alone  re- 
mained. But  it  was  held  that  no  facts  were 
presented  upon  which  it  could  be  safely  as- 
sumed that  the  deceased  lost  his  life  be- 
cause of  any  negligence  upon  the  part  of  the 


was  so  narrow  as  to  be  dangerous,  the 
ground  seemingly  being  that  tiiey  were  not 
experts.  But  see  Missouri  P.  R.  Co.  v.  Jar- 
rard,  65  Tex.  560,  wherein  it  was  held  that 
nonexpert  witnesses  could  give  their  opin- 
ion as  to  the  safety  of  a  railroad  track  at 
a  certain  point,  even  though  the  subject 
was  not  one  of  common  information,  where 
they  had  actual  knowledge  of  that  particu- 
lar part  of  the  road,  and  testified  as  fully 
as  tney  could  to  the  facta  upon  which  their 
judgments  were  founded. 

See  also  Chamberlain  v.  Piatt,  68  Conn. 
120,  35  Atl.  780;  and  Seidel  v.  Woodbury, 
81  Conn.  .65,  70  Atl.  58,  as  set  out  at  the 
end  of  the  following  subdivision  of  this 
note. 

— teases  where  opinions  are  held  admissible. 

On  the  other  hand,  it  has  been  held  that 
a  nonexpert  witness  may  give  his  opinion  as 
to  the  safety  or  danger  of  a  particular 
place  or  appliance  where,  from  familiarity 
with  it,  or  by  reason  of  having  seen  it.  he 
has  gained  a  personal  knowledge  of  the  mat- 
ter existing  in  reason  rather  than  facts, 
which  cannot  otherwise  be  fully  presented 
to  the  jury;  or,  in  other  words,  applying 
the  rule  of  necessity,  a  nonexpert  may  ex- 
press his  opinion  where  the  facts  cannot  be 
correctly  or  adequately  presented  to  the  ju- 
ry, the  facts  upon  which  the  opinion  is 
founded  having  been  presented  as  fully  as 
possible.  This  rule  has  been  applied,  and 
the  expression  of  a  nonexpert  opinion  al- 
lowed,— 

— as  to  the  safety  of  an  elevator,  as  affect- 
ed by  the  use  of  worm  gearing  to  prevent 
falling.  Sievers  v.  Peters  Box  &  Lumber 
Co.  151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399; 

— as  to  the  safety  of  a  ladder  which  had 
no  spikes  in  the  bottom  to  prevent  it  from 
slipping.  Missouri,  K.  &  T.  R.  Co.  v.  Hed- 
ric,  —  Tex.  Civ.  App.  — ,  154  S.  W.  633; 

— as  to  the  comparative  safety  of  a  *'T" 
joint  fastened  to  a  steam  pipe  with  bolts, 
and  one  screwed  into  the  main  pipe.  Texas 
Power  .T  Light  Co.  v.  Bird,  —  Tex.  Civ. 
App.  — ,  165  S.  W.  8; 
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to  whether  a  railroad  car  was  de- 
fective. Gulf,  C.  &  S.  F.  R.  Co.  V.  Colbert, 
—  Tex.  Civ.  App.  — ,  31  S.  W.  332; 

— as  to  whether  a  particular  car  coupling 
was  ill  constructed  and  unsafe.  Baltimore 
&  P.  R.  Co.  V.  Elliott,  9  App.  D.  C.  341,  13 
Am.  Neg.  Cas.  795; 

— as  to  the  safety  of  a  "push  bar,"  an 
appliance  used  in  moving  railroad  cars.  Mc- 
Donald V.  Michigan  C.  R.  Co.  108  Mich.  7, 
66  N.  W.  597 ; 

— as  to  the  defective  appearance  of  stay 
bolts  from  an  exploded  locomotive  boiler. 
Findley  v.  Coal  &  Coke  R.  Co.  —  W.  Va- 
— ,  78  S.  E.  396 ; 

— as  to  the  suflSciency  of  a  lantern  fur- 
nished for  lighting  purposes  in  a  certain 
place.  Missouri,  K.  &  T.  R.  Co.  v.  Steele, 
50  Tex.  Civ.  App.  634,  110  S.  W.  171; 

— ^as  to  whether  a  team  of  horses  was 
safe  for  the  work  for  whicli  they  were  used. 
Noble  v.  St.  Joseph  &  B.  H.  Street  R.  Co. 
98  Mich.  249,  57  N.  W.  126,  4  Am.  Neg. 
Cas.  169; 

— as  to  the  safety  of  a  floor,  holes  in 
which  were  covered  with  plates  and  irons. 
Newport  Rolling  Mill  Co.  v.  Mason,  152  Ky. 
224,  153  S.  W.  220,  wherein  the  court  said 
that  the  conditions  under  which  the  plates 
were  used,  and  the  exact  manner  of  their 
use,  were  not  within  the  common  observa- 
tion or  knowledge  of  the  jury; 

— as  to  the  safety  of  a  board  in  the  plat- 
form of  a  well  drill  derrick.  Britton  v. 
South  Penn  Oil  Co.  —  W.  Va.  — ,  81  S.  E. 
525; 

— ^as  to  whether  the  channel  of  a  creek 
near  a  bridge  was  not  too  narrow  to  safely 
carry  ofT  flood  waters.  Standley  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  121  Mo.  App.  .'537, 
97  S.  W.  244; 

— ^as  to  the  dangerous  character  of  a 
bridge  which  was  without  a  guard  rail. 
Auberle  v.  McKeesport,  179  Pa.  321.  :>G  Atl. 
212,  1  Am.  Neg.  Rep.  167; 

— as  to  whether  a  sidewalk,  by  reason  of 
a  hole  therein  and  a  break  in  the  railing, 
was  a  "bad  and  dangerous  place."  Rvan 
v.  Bristol,  63  Conn.  26,  27  Atl.  309  '(in 
this  case   it   was   contended   that   the   wit- 
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defendant.     In  Brown  v.  Union  P.  R.  Co. 

81  Kan.  701,  705,  29  L.R.A.(N.S.)  808, 
106  Pac.  1001,  1002,  a  passenger  was  found 
two  or  three  hundred  feet  east  of  the  de- 
pot, lying  close  to  the  track,  his  dissevered 
legs  between  the  rails,  and  many  bruises 
and  wounds  on  his  body.  The  ground  indi- 
cated that  the  body  had  been  dragged  25  or 
30  feet.  The  train  upon  which  he  had  been 
riding  was  a  vestibule  passenger  train.  It 
was  held  that  the  negligence  of  the  company 
was  not  established,  and  it  was  said :  "The 
circumstances  do  not,  however,  indicate  how 
the  person  happened  to  fall  under  the  train, 
or  whose  fault  occasioned  the  fall,  if  it  be 
the  fault  of  anyone."     p.  705. 

In  Duncan  v.  Chicago,  R.  I.  &  P.  R.  Co. 

82  Kan.  230,  232,  108  Pac.  101,  a  brakeman 


named  Duncan  was  standing  upon  the 
stirrup  of  a  freight  car,  raising  the  lever 
which  would  uncouple  the  next  car.  The 
uncoupling  had  been  made,  and  the  train 
had  parted,  and  Duncan  was  seen  to  roll 
out  from  under  a  car  in  the  rear  from  the 
opposite  side  of  the  train.  Blood  wa«  found 
upon  the  ties  outside  of  the  rail  from  the 
opposite  side  of  the  track  where  he  had 
last  been  seen,  and  also  upon  one  of  the 
cars.  The  engineer  testified  that  he  saw 
him  upon  the  stirrup;  that  he  was  leaning 
over  into  the  car  and  giving  signals  to  go 
forward.  The  brake  beam  of  the  car  was 
found  to  be  defective,  and  in  stepping  upon 
it,  for  some  reason  not  shown,  it  would  sink 
down.  The  plaintiff  claimed  that  the  lever 
of  the  coupling  device  was  disconnected  and 


nesses  should  be  permitted  only  to  state  the 
facts  and  to  describe  the  place  without  giv- 
ing their  opinions,  but  the  court  said  that 
it  was  a  legitimate  inference  from  the  rec- 
ord that  the  witnesses  could  not  clearly 
and  fully  describe  the  situation  to  the 
jury)  ; 

— as  to  the  dangerous  character  of  an 
open  area  way  in  a  sidewalk  and  street. 
McXcrney  v.  Reading  City,  150  Pa.  611, 
25  Atl.  57; 

— as  to  whether  or  not  a  sidewalk,  be- 
cause of  snow  and  ice,  was  in  a  reasonably 
safe  condition  for  public  travel  at  a  certain 
time.  Campbell  v.  New  Haven,  78  Conn. 
394,  62  Atl.  665 ; 

— as  to  the  dangerous  condition  of  a  way 
leading  to  a  railroad  station.  Cross  v. 
Lake  Shore  &  M.  S.  R.  Co.  69  Mich.  363,  13 
Am.  St.  Rep.  399,  37  N.  W.  361,  9  Am. 
Keg.  Cas.  464; 

— as  to  the  safety  of  a  railroad  track 
at  a  certain  point.  Missouri  P.  R.  Co.  v. 
Jarrard,  66  Tex.  560  (the  court  said:  "The 
opinions  were  admissible,  if  the  condition 
of  the  road  could  be  judged  of  by  men  of 
ordinary  information,  for  the  reason  that 
the  witnesses,  from  actual  observation,  had 
acquired  knowledge  which  could  only  be 
communicated  to  the  jury  as  a  result.  A 
juror  would  be  as  competent  as  the  witness 
to  form  an  opinion,  if  he  had  seen  what  the 
witness  saw,  but  what  the  witness  observed 
'cannot  be  reproduced  and  made  palpable 
in  the  concrete  to  the  jury,' — 'language  is 
not  adequate  to  such  realization.'  The  ag- 
gregate impression  is  what  is  reported  to 
tiie  consciousness  and  preserved  in  the  mem- 
ory, and  that  is  susceptible  of  expression 
only  in  the  form  of  an  opinion.  VY barton, 
Ev.  §  511.  The  leading  facts  consciously 
cond)icing  to  the  opinion  can  and  must  be 
stated,  but  the  appearance  of  the  road,  made 
up  of  patched  rails,  worn  or  rusted  in 
various  degrees,  some  properly,  some  par- 
tially, and  some  not  at  all,  fastened  together 
at  the  ends;  the  ties  in  all  the  stages  of 
decay,  some  with  the  iron  spiked  to  them 
and  some  not,  some  in  a  socket  of  mud,  and 
some  firmlv  embedded  in  the  earth,  the 
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roughness  of  the  track,  perceptible  with  pre- 
cision  at  a  glance,  but  insusceptible  of  ac- 
curate portrayal  in  words,  each  of  which 
contributes  to  the  general  appearance  an 
indefinable  part,  this  whole  appearance  of 
the  road  cannot  be  adequately  stated  in 
language.  Its  best  reproduction  is  in  the 
shape  of  an  opinion.  VVhat  can  be  stated  la 
sufTicicnt  to  test  the  witness's  knowledge 
and  accuracy  of  observation,  and  upon  these 
depends  the  value  of  the  opinion")  ;  San 
Antonio  &  A.  P.  R.  Co.  v.  Parr,  —  Tex.. Civ. 
App.  — ,  26  S.  W.  861;  Thompson  v.  Galvcs- 
ton,  H.  &  S.  A.  R.  Co.  48  Tex.  Civ.  App. 
284,  106  S.  W.  910; 

— as  to  whether  or  not  a  railroad  cross- 
ing was  particularly  dangerous.  Martin 
v.  Baltimore  &  P.  R.  Co.  2  Marv.  (Del.) 
123,  42  Atl.  442  (in  this  case  the  court 
said:  '*It  is  in  many  cases  impossible  for 
any  one  person  to  depict  to  the  jury  by  hia 
testimony,  or  by  all  the  witnesses,  the  ex- 
act surroundings  of  that  place,  showing  all 
the  elements  of  danger  that  enter  into  a 
crossing  of  that  kind,  which  is  obtained  by 
familiarity  with  the  crossing  itself  and 
with  the  circumstances  surrounding  it.  No 
one  witness  or  number  of  witnesses  will  be 
able  to  present  it  fully.  Therefore,  it  does 
not  come  within  the  general  rule  of  a  wit- 
ness  taking  a  physical  fact,  and  stating 
that  fact  and  surrounding  facts,  from  which 
any  man  might  ordinarily  infer  the  condi- 
tions of  things")  ;.  Laughlin  v.  Street  R. 
Co.  62  Mich.  220,  28  N.  W.  873; 

— as  to  whether  an  unlocked,  unfenced 
turntable  was  dangerous.  Bridger  v.  Ashe- 
ville  &  S.  R.  Co.  25  S.  C.  24. 

And  see  Beatty  v.  Gilmore,  16  Pa.  463,  65 
Am.  Dec.  514;  and  Kitchen  v.  Union  Twp. 
171  Pa.  145,  33  Atl.  76,  as  set  out  and 
discussed  infra;  and  the  dictum  in  Brunker 
V.  Cummins,  133  Ind.  443,  32  N.  E.  732. 

And  in  some  instances  it  has  been  held 
that  a  nonexpert  should  be  allowed  to  ex- 
press his  opinion  as  to  the  safety  of  a  place 
or  appliance,  even  though  the  question  call- 
ing therefor  was  one  which  any  man  of  or- 
dinary intelligence  could  answer.  This  was 
the  rule  adopted  in  Alexander  v.  Mt.  Ster- 
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failed  to  work,  and  for  that  reason  the  de- 
ceased had  to  lean  over  between  the  cars  to 
lift  the  coupling  pin,  and  in  so  doing  his 
foot  slipped  on  the  defective  brake  beam, 
which  caused  him  to  fall.  The  jury  found 
that  the  ladder,  handhold,  and  stirrup  were 
in  good  order,  but  that  the  brake  beam  and 
coupling  appliances  were  not  in  proper  con- 
dition. The  finding  as  to  the  coupling  ap- 
pliance was  based  entirely  upon  circum- 
stances shown  in  evidence;  direct  testimony 
having  been  given  that  it  was  in  good  con- 
dition. In  the  opinion,  Mr.  Justice  Benson 
said:  **It  is  first  presumed  that  the  brake- 
man  was  doing  his  duties  properly,  which 
is  a  fair  presumption;  it  is  next  presumed 
that  he  could  not  lift  the  pin  by  use  of  the 
lever;  it  is  presumed  from  this  that  the 
appliance  was  out  of  order,  and  because  of 
this  defect  it  is  presumed  that  he  stepped 


upon  the  defective  brake  beam,  thereby  los- 
ing his  life.  .  .  .  The  lamentable  death 
of  this  man  may  have  been  caused  by  some 
mischance  after  the  uncoupling  was  effected. 
It  may  have  been  caused  in  the  manner 
claimed  by  the  plaintiff.  Possibly  one  con- 
jecture is  as  reasonable  as  another,  but  the 
evidence  does  not  reveal  the  cause  of  his 
fall.  In  the  absence  of  such  evidence,  there 
can  be  no  recovery."  pp.  232,  233. 

In  view  of  the  doctrine  announced  by 
these  decisions,  we  find  it  impossible  to  hold 
that  the  evidence  justified  the  jury  in  all 
of  their  conclusions. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

All  the  Justices  concur. 


ling,  71  111.  366,  wherein  it  was  held  that 
a  nonexpert  should  have  been  allowed  to 
give  his  opinion  as  to  whether  or  not  a 
sidewalk,  because  of  the  mode  of  its  con- 
struction, was  unsafe  and  dangerous.  And 
in  Baltimore  &  Y.  Turnp.  Road  v.  Crowtlier, 
63  Md.  558,  1  Atl.  279,  a  nonexpert  witness 
was  allowed  to  give  his  opinion  as  to  wheth- 
er a  road  at  a  certain  point  was  unsafe  be- 
cause of  a  bank  or  declivity,  the  court  say- 
ing that  the  matter  was  one  about  which 
men  of  ordinary  intelligence  could  speak 
as  well  as  experts  in  road  making,  and  that 
the  testimony  of  such  witnesses  may  be 
resorted  to  in  such  case.  So,  in  Baltimore 
&  L.  Turnp.  Co.  v.  Cassell,  66  Md.  419,  59 
Am.  Rep.  176,  7  Atl.  805,  a  nonexpert  was 
allowed  to  express  his  opinion  as  to  the 
safety  of  a  highway  at  a  particular  point. 
And  see  Rowe  v.  Baltimore  &  O.  R.  Co.  82 
Md.  493,  33  Atl.  761,  wherein  opinion  evi- 
dence as  to  the  safety  of  a  road,  there  being 
overhanging  rocks,  was  admitted,  seeming- 
ly without  question. 

And  in  the  following  cases  nonexpert 
opinions  as  to  the  safety  of  a  place  or  ap- 
pliance were  admitted,  but  the  respective 
courts  do  not  state  the  ^rounds  upon  which 
the  admissions  were  allowed:  Merkle  v. 
Bennington  Twp.  68  Mich.  133,  35  N.  W. 
436  (highway  bridge)  ;  Beatty  v.  Gilmore, 
16  Pa.  463  (excavation  in  highway;  a  sub- 
sequent case — Graham  v.  Pennsvlvania  Co. 
139  Pa.  149,  12  L.R.A.  293.  21  Atl.  151,  6 
Am.  Neg.  Cas.  329 — intimates  that  this 
case  belongs  to  that  class  where  a  mere  de- 
scription of  the  place  would  not  convey  to 
the  ju;y  an  adequate  idea  of  it  without 
reference  to  the  danger,  and  holds  that  if 
the  case  cannot  be  so  regarded,  it  must  be 
regarded  as  materially  modified  by  subse- 
quent decisions)  ;  Kitchen  v.  Union  Twp. 
171  Pa.  145,  33  Atl.  76  (defective  road,— 
case  probably  one  in  which  the  court  be- 
lieved that  an  adequate  description  could 
not  be  given  the  jury)  ;  Reese  v.  Morgan 
Silver  Min.  Co.  17  Utah,  489,  54  Pac.  759 
(ladder  used  for  entering  mine)  ;  Drew  v. 
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New  River  Co.  6  Car.  &  P.  764  (witness 
testified  that  pavement  was  so  low  as  to 
make  it  unsafe  for  pedestrians) . 

But  it  has  been  held  that  a  nonexpert,  al- 
though familiar  with  a  place  or  appliance, 
should  not  be  allowed  to  express  his  opinion 
as  to  its  dangerous  or  safe  character.  Jt 
was  so  held  in  MacFeat  v.  Philadelphia, 
W.  &  B.  R.  Co.  5  Penn.  (Del.)  52,  G2  Atl. 
898,  as  regards  a  platform  and  passageway 
or  crossing  for  the  use  of  passengers  await- 
ing trains  (but  in  connection  with  this  case, 
see  Martin  v.  Baltimore  &  P.  R.  Co.  as  set 
out  supra) ;  in  Seininski  v.  Wilmington 
Leather  Co.  —  Del.  — ,  83  Atl.  20,  as  to 
the  dangerous  character  of  a  ''thresh  in.i; 
machine;"  and  in  Milledgeville  v.  Wood, 
144  Ga.  370,  40  S.  E.  239,  as  to  whether  a 
street  was  dangerous  at  a  certain  point. 

But  even  in  those  jurisdictions  which  in 
some  cases  permit  the  introduction  in  evi- 
dence of  the  opinion  of  a  nonexpert,  it  has 
been  held  that  such  an  opinion  is  not  ad- 
missible where  the  facts  upon  which  it  is 
based  are  not  stated.  See  Chamberlain  v. 
Piatt,  68  Conn.  126,  35  Atl.  780,  holding 
that  a  nonexpert  who  was  familiar  with  a 
certain  railroad  station  where  plaintiff  was 
injured  because  of  alleged  insufficient  light- 
ing could  not  give  his  opinion  as  to  the 
conditions  for  safety  as  regards  lights  at 
the  time  of  the  accident,  although  he  was 
there  at  the  time,  where  he  did  not  give  the 
facts  observed  on  such  occasion  and  those 
upon  which  his  opinion  was  based. 

And  such  an  opinion  is  sometimes  held 
not  to  be  admissible  where  the  witness  does 
not  know  or  has  not  seen  the  conditions  at 
the  time  of  the  accident.  See  Seidel  v. 
Woodbury,  81  Conn.  6.'),  70  Atl.  58,  holding 
that  an  opinion  as  to  the  safety  of  a  high- 
way, given  in  answer  to  a  hypothetical  ques- 
tion by  a  nonexpert  who  had  no  personal 
knowledge  of  the  condition  of  the  highway 
at  the  time  of  an  accident  alleged  to  have 
been  caused  by  the  defendant,  was  not  ad- 
missible. G.  J.  C. 
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JA^IES  R.  PATIERSON,  Appt., 

V. 

STANDARD  ACCIDENT  INSURANCE 
COMPANY. 

{—  Mich.  — ,  144  N.  W.  491.) 

Insurance  —  antomobile  — -  obligation  to 
defend  criminal  prosecution. 

A  policy  of  automobile  insurance  obligat- 
ing the  insurer  to  indemnify  the  assured 
against  loss  from  the  liability  imposed  by 
law  upon  him  for  damages  on  account  of 
bodily  injuries,  including  death,  accidental- 
ly sustained  by  any  person  by  reason  of  the 
maintenance  or  use  of  his  automobile,  and 
to  defend  in  the  name  and  on  behalf  of  the 
assured  any  suits  which  may  at  any  time 


be  brought  against  him  on  account  of  such 
injuries,  does  not  bind  the  insurer  to  de- 
fend a  criminal  prosecution  for  man- 
slaughter instituted  against  the  assured. 

(December  20,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Branch  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  alleged  breach  of 
a  contract  to  defend  plaintiff  in  a  suit 
brought  against  him  on  account  of  an  auto- 
mobile accident.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  L.  Hooper  and  Bernard 
J.  Onen,  for  appellant: 

The  word  "suit"  includes  criminal  prose- 
cutions as  well  as  civil  proceedings. 


Note,  —  Insurance  (severing  autotno' 
biles,  or  indemnifying  against  injury, 
or  liability  for  injury,  eaused  there^ 
by. 

The  early  cases  upon  the  questions  here 
considered  were  treated  in  the  note  accom- 
panving  Harris  v.  American  Casualty  Co. 
44  L.R.A.(N-S.)   70. 

Automobile   insurance — ^accident   insurance. 

Supplementing  note  in  44  L.R.A.(N.S.) 
71. 

It  is  not  necessary,  in  order  to  constitute 
a  "collision"  within  the  meaning  of  a  policy 
insuring  against  damage  resulting  from  a 
collision  of  an  automobile  with  any  other 
automobile,  A'ehicle,  or  object,  that  both  ob- 
jects should  be  in  motion.  Lepman  v.  Em- 
ployers' Liability  Assur.  Corp.  170  111.  App. 
379. 

The  words  "collision  with,"  as  used  in 
such  a  policy,  mean  striking  against;  and 
the  policy  covers  a  case  where  the  automo- 
bile strikes  a  brick  which  causes  an  acci- 
dent.   Ibid. 

It  was  held  in  Hanvey  v.  Georgia  L.  Ins. 
Co.  —  Ga.  — ,  81  S.  E.  206,  that  a  petition 
was  not  subject  to  a  general  demurrer 
where  it  alleged  that  the  plaintiff,  while 
operating  the  automobile  covered  by  the 
policy,*  sustained  damages  to  it,  causea  sole- 
ly by  a  collision  with  another  object,  the 
same  being  a  bank  or  side  of  a  ditch  on  a 
certain  road:  and  stating  that  the  auto- 
mobile left  the  roadbed  and  ran  into  the 
ditch  on  the  side,  and  into  the  bank,  and 
turned  over,  it  appearing  from  the  petition 
that  the  policy  sued  on  insured  against  loss 
or  damage  to  the  automobile  if  caused  sole- 
ly by  collision  with  another  object,  either 
moving  or  stationary,  although  it  excluded 
all  loss  or  damage  caused  by  striking  any 
portion  of  the  roadbed  or  any  impediment 
consequont  upon  the  condition  thereof.  The 
court  remarked  that  they  could  not  say 
as  a  matter  of  law  that  the  petition  alleged 
facts  which  showed  that  tlie  accident  fell 
within  the  exception  mentioned. 

In  Stix  V.  Travelers'  Indemnity  Co.  176 
Mo.  App.  171,  167  S.  W.  870,  where  the 
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insured  automobile  skidded  across  the  grani- 
toid guttering  about  20  inches  in  width, 
adjacent  to  the  highway,  and  across  a  grass 
plat  2  feet  wide,  and  collided  with  a  grani- 
toid sidewalk  6  inches  above  the  grass  plat, 
it  was  held  that  the  guttering  constituted 
no  part  of  the  roadbed  within  the  meaning 
of  a  provision  of  the  policy  excluding  "all 
loss  or  damage  caused  by  striking  any  por- 
tion of  the  roadbed."  The  court  *  said : 
"Here  the  policy  does  not  exclude  loss  or 
damage  caused  by  striking  any  portion  of 
the  roadway  or  street,  but  rather  confines 
the  exemption  of  liability  to  the  more  re- 
stricted area  of  the  'roadbed.'  In  common 
roads  the  term  'roadbed'  refers  to  the  whole 
material  laid  in  place  and  ready  for  travel. 
See  Webster's  Diet.  Obviously  the  roadbed 
involved  here  consisted  of  that  portion  be- 
tween the  gutters  on  either  side  which  was 
constructed  for  travel,  and  not  to  the  gut- 
ters designed  for  the  purpose  of  draining 
water  from  the  adjacent  roadbed.  The  court 
did  not  err  in  instructing  the  jury  that  the 
granitoid  gutter  constituted  no  part  of  the 
roadbed." 

In  an  action  on  a  policy  insuring  against 
damage  to  an  automobile  where  there  was 
no  evidence  that  the  chauffeur,  at  the  time 
of  the  accident  for  which  recovery  was 
sought,  gave  a  sudden  turn  to  the  steering 
gear,  an  instruction  that  if  the  jury  were 
in  doubt  and  unable  to  say  whether  the 
upset  was  due  to  the  car  striking  a  brick, 
or  to  a  sudden  turn  given  the  steering  gear 
by  the  chauffeur,  or  to  some  unknown 
causes,  no  recovery  could  be  had,  was  held 
properly  refused,  since  it  suggested  to  the 
jury  that  they  might  indulge  in  conjecture 
as  to  the  cause  of  the  accident.  Lepman  v. 
Employers'  Liability  Assur.  Corp.  supra. 

It  has  been  held  that  a  provision  in  a 
policy  insuring  an  automobile  against  dam- 
age that  "each  claim  hereunder  shall  be  ad- 
justed separately,  and  from  the  amount  of 
each  claim,  when  determined,  the  sum  of 
twenty-five  dollars  ($25)  shall  be  deducted, 
and  the  company  shall  be  liable  for  loss  or 
damage  in  excess  of  that  amount  only,"  fol- 
lowed by  provisions  respecting  the  ascer- 
tainment of  the  amount  of  the  claim  for 
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Com.  y.  Moore,  143  Mass.  136,  58  Am. 
Rep.  128,  9  N.  E.  26. 

The  contract  is  not  void  as  against  pub- 
lic policy. 

Zeigler  y.  Illinois  Trust  k  Say.  Bank,  245 
111.  180,  28  L.R.A.(N.S.)  1112,  91  N.  E. 
1041,  19  Ann.  Cas.  127;  Hartford  F.  Ins.  Co. 
y.  Chicago,  M.  k  St.  P.  R.  Co.  30  L.R.A. 
193,  17  C.  C.  A.  62,  36  U.  S.  App.  152,  70 
Fed.  201 ;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
938. 

Messrs.  Keena,  Lightner,  Oztoby,  & 
Oxtoby,  for  appellee: 

The  word  "suit"  does  not  include  criminal 
prosecutions. 


Drake  y.  Gibnore,  52  K.  Y.  389;  Phila- 
delphia k  R.  Coal  k  I.  Co.  y.  Chicago,  158 
111.  9,  41  N.  £.  1102;  Callen  y.  Ellison,  13 
Ohio  St.  446,  82  Am.  Dec.  448;  Sanford 
V.  Sanford,  28  Conn.  6;  Kuhl  y.  Chicago  k 
S.  W.  R.  Co.  101  Wis.  42,  77  N.  W.  155; 
Cohen  y.  Virginia,  6  Wheat.  264,  405,  5 
L.  ed.  257,  291;  Pearson  y.  Nesbit,  12  N. 
C.  (1  Dev.  L.)  315,  17  Am.  Dec.  669;  Can- 
non y.  Phillips,  2  Sneed,  185;  Re  Stutsman 
County,  88  Fed.  337;  United  States  y. 
Mann,  1  Gall.  3,  Fed.  Cas.  No.  15,717; 
Kurtz  V.  Moffitt,  115  U.  S.  487,  29  L.  ed. 
458,  6  Sup.  Ct.  Rep.  148;  Weston  v.  Charles- 
ton, 2  Pet.  464,  7  L.  ed.  486;  People  y.  Qui- 


losB,  and  providing  that  the  insurer  shall 
not  be  responsible  beyond  the  value  of  the 
property,  and  that  the  parties  shall  agree 
on  the  amount  of  the  loss,  if  possible,  and, 
if  not,  shall  select  appraisers,  is  not  avail- 
able to  reduce  the  amount  of  the  loss  only 
in  case  an  adjustment  is  made  by  agree- 
ment or  appraisement,  but  also  entitles  the 
insurer  to  such  a  reduction  where  a  judg- 
ment is  recovered  against  it  in  an  action  on 
the  policy.  Stix  v.  Travelers'  Indemnity 
Co.  supra. 

In  Lepman  v.  Employers*  Liability  Assur. 
Corp.  supra,  a  provision  in  a  policy  cover- 
ing loss  from  damage  to  an  automobile  that 
the  insurer  should  not  in  any  event  be  liable 

"for  more  than  the  actual  cost  of 

the  suitable  repair  of  the  property  injured" 
was  held  to  indicate  that  the  contemplation 
was  that  the  measure  of  damages  should 
be  the  actual  cost  of  repair,  and  it  was  held 
proper  to  show  the  amount  of  damages  by 
proving  the  cost  of  repairs  to  the  machine, 
and  showing  that  the  repairs  were  I'eason- 
ably  worth  the  amount  of  the  charge. 

— fire  insurance. 

Supplementing  note  in  44  L.R.A.(N.S.) 
71,  72. 

Where  the  insured  company  originally 
had  a  policy  insuring  its  automobile  against 
loss  by  fire,  which  was  obtained  by  agents, 
and  upon  its  beins  canceled  by  the  insurer, 
the  agents,  not  being  able  t#  place  the  risk 
with  their  companies,  procured  a  policy 
through  another  agency  which  covered  the 
machine  only  while  in  the  garage,  it  was 
held  that  the  insured  was  not  entitled  to 
have  the  latter  policy  reformed  on  the 
ground  of  mistake,  upon  its  appearing  that 
it  knew  that  the  agents  employed  by  it 
were  not  authorized  to  act  for  the  company 
issuing  the  policy  in  question,  and  that  it 
knew  that  the  policy  was  the  only  one  the 
insurer  would  write  upon  its  machine,  and 
knew  that  no  agent  of  that  company  was 
authorized  to  write  a  policy  like  the  one 
which  had  been  canceled.  Mississippi  Elec- 
tric Co.  V.  Hartford  F.  Ins.  Co.  —  Mich.  — , 
63  So.  231. 

— theft  insurance. 

Supplementing  note  in  44  L.R.A.(N.S.) 
76. 
61  L.R.A.(N.S.) 


It  has  been  held  that  an  employee  of  the 
garage  keeper  at  which  the  insured  kept 
his  machine  under  an  agreement  by  which 
he  paid  a  specified  sum  per  month  is  not 
in  the  employment  or  service  of  the  insured 
within  the  meaning  of  a  policy  providing 
that  **los8  ...  by  theft,  robbery,  or 
pilferage  by  persons  not  in  the  employment, 
service,  or  household,  is  covered."  Schmid 
V.  Heath,  173  111.  App.  649.  The  court  said: 
"A  servant  or  employee  is  one  who  is  em- 
ployed to  perform  personal  service;  and  a 
contractor,  one  who  engages  to  do  a  par- 
ticular thing;  the  idea  of  personal  servicfr 
not  being  a  necessary  element  in  the  bar- 
gain. To  be  in  the  service  or  employment 
of  the  assured,  within  the  meaning  of  the 
policy,  Collier  must  have  been  subject  to 
the  control  and  direction  of  the  assured, 
and  bound  to  render  personal*  service  to 
him;  but  he  was  employed,  not  by  the  as- 
sured, but  by  LiBal,  and  was  not  subject  to 
the  control  of  the  assured,  nor  bound  to 
render  to  him  any  personal  service." 

In  Bigus  V.  Pacific  Coast  Casualty  Co. 
145  Mo.  App.  170,  129  S.  W.  982,  it  was 
held  that  a  policy  insuring  an  automobile 
against  "direct  loss  by  burglary,  theft,  or 
larceny"  covered  only  a  felonious  asporta- 
tion, and  did  not  include  a  case  where  the 
machine  was  taken  openly  in  the  daytime, 
by  one  who  claimed  to  be  the  owner,  since 
such  taking  at  most  amounted  only  to  a 
trespass. 

Generally  as  to  burglary  and  theft  in- 
surance, see  the  note  to  Rosenthal  v.  Ameri- 
can Bonding  Co.  46  L.R.A.(N.S.)   561. 

Liability  insurance. 

Supplementing  note  in  44  L.R.A.(K.S.) 
73. 

It  has  been  held  that  an  indemnity  policy 
issued  to  a  taxicab  company,  covering  a  loss 
sustained  from  an  accident  arising  because 
of  a  violation  of  a  speed  ordinance,  is  not 
void  as  against  public  policy.  Taxicab 
Motor  Co.  v.  Pacific  Coast  Casualty  Co.  73 
Wash.  631,  132  Pac.  393. 

In  this  case  it  was  also  held  that  where 
the  policy  contained  no  condition  purporting 
to  exempt  the  insurer  from  liability  for  an 
accident  caused  by  a  violation  of  a  speed 
ordinance  on  the  part  of  the  insured,  the 
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der,  172  Mich.  280,  137  N.  W.  646;  People 
V.  Swift,  172  Mich.  473,  138  N.  W.  602; 
People  V.  Cain,  171  Mich.  279,  137  N.  W. 
159;  People  v.  Case,  171  Mich.  282,  137  N. 
W.  65;  People  v.  Davis,  171  Mich.  241,  137 
N.  W.  61;  People  v.  Lalonde,  171  Mich.  286, 
137  N.  W.  74;  People  v.  Mulvaney,  171 
Mich.  272,  137  N.  W.  155;  People  v.  Neely, 
171  Mich.  249,  137  N.  W.  150;  People  v. 
Tessmer,  171  Mich.  522,  41  L.R.A.(N.S.) 
433,  137  N.  W.  214;  Re  Adler,  171  Mich. 
264,  136  N.  W.  1120. 

To  permit  an  insurance  company  to  agree 
in  advance  to  defend  a  criminal  proceeding 
would  be  against  public  policy. 


9  Enc.  Law  &  Proc.  481 ;  Crisup  v.  Gross- 
light,  79  Mich.  380,  44  N.  VV.  621. 

Stecre,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  on  a  certain 
so-called  accident  policy  of  insurance, 
issued  to  plaintiff  by  defendant,  for  liis 
protection  from  specified  losses  which  might 
result  to  him  in  connection  with  the  use 
of  two  designated  automobiles  within  a 
stated  period  of  time. 

Within  the  period  covered  by  the  policy, 
a  young  man  named  Reagan  was  killed  in 
a  collision  with  one  of  the  automobiles  men- 


insurer  could  not  defeat  an  action  by  the 
insured  for  the  amount  paid  in  satisfaction 
of  a  judgment  rendered  against  it,  on  the 
ground  that  it  appeared  on  the  trial  of  the 
original  cause  that  the  insured's  liability 
arose  from  a  violation  on  its  part  of  the 
speed  laws  of  the  city  where  the  accident 
occurred.    Ibid. 

And  where  the  insurer  in  that  case  had 
charge  of  the  defense  of  an  action  brought 
against  the  insured  to  recover  for  a  death 
caused  by  one  of  its  machines,  it  was  held 
that  it  could  not  defeat  an  action  by  the 
insured  to  recover  the  amount  paid  in  satis- 
faction of  the  judgment  recovered,  on  the 
ground  that  the  death  resulted  from  the 
malpractice  of  the  attending  physician,  and 
not  from  the  insured's  negligence.    Ibid. 

It  was  further  held  that  a  provision  of  the 
policy  that  the  insured  should  render  such 
co-operation  and  assistance  in  the  defense 
of  actions  against  it  to  recover  for  injuries 
covered  by  the  policy  as  lay  in  its  power 
was  not  violated  because  an  officer  of  the 
insured  company  gave  evidence  at   an   in- 

Sucst  relative  to  the  instructions  given 
rivers  which  conflicted  with  his  evidence 
on  the  trial  of  an  action  against  the  in- 
sured to  recover  for  negligently  killing  a 
person,  where  it  did  not  appear  that  the 
discrepancy  in  his  testimony  was  anything 
more  than  a  mistake.    Ibid. 

It  has  been  held  that  the  payment  of  a 
judgment  by  the  insured  within  ninety  days 
of  its  affirmance  by  the  appellate  court  is 
within  the  requirements  of  an  indemnity 
policy  providing  that  the  insurer  shall  not 
be  liable  unless  a  judgment  recovered 
against  the  insured  is  paid  within  ninety 
days  from  the  date  of  such  judgment,  al- 
though the  payment  in  question  was  not 
made  within  ninety  days  from  the  date  of 
the  rendition  of  the  judgment.    Ibid. 

The  evidence  is  sufficient  to  show  a  loss 
actually  sustained  within  the  meaning  of 
an  indemnity  policy  issued  to  a  company 
operating  taxicabs,  which  provides  that  the 
insurer  shall  not  be  liable  m  an  action  "un- 
less it  shall  be  brought  by  the  insured  to 
reimburse  him  for  loss  actually  sustained 
and  paid-  by  him  in  satisfaction  of  a  final 
judgment,"  where  it  appears  that  the  in- 
sured, in  satisfaction  of  a  judgment,  with 
the  consent  and  approval  of  the  judge  of 
51  L.R.A.(N.S.) 


probate,  executed  and  delivered  an  unsecured 
promissory  note  to  the  administratrix  of 
a  person  killed  by  one  of  the  insured's  taxi- 
cabs,  there  being  nothing  to  'indicate  that 
the  note  was  not  given  in  good  faith.    Ibid. 

The  general  question  whether  the  giving 
of  a  note  is  a  loss  or  damage  within  an  in- 
demnity policy  is  covered  in  the  notes  to 
Kennedy  v.  Fidelity  &  C.  Co.  9  L.R.A.(N.S.) 
478,  and  West  Riverside  Coal  Co.  v.  Mary- 
land Casualty  Co.  48  L.R.A.(N.S.)    195. 

A  policy  indemifying  the  owner  of  an 
automobile  from  loss  from  liability  im- 
posed by  law  on  account  of  injuries  or  death 
accidentally  suffered,  and  requiring  im- 
mediate written  notice  upon  the  occurrence 
of  an  accident,  does  not  require  that  notice 
should  be  given  of  all  accidents  resulting 
from  the  operation  of  the  insured's  automo- 
bile, but  only  those  accidents  which  result 
in  bodily  injuries  to  others  are  within  the 
meaning  of  the  provision.  Chapin  v.  Ocean 
Acci.  &  Guarantee  Corp.  —  Neb.  — ,  — 
L.R.A.(N.S.)  — ,  147  N.  W.  465. 

The  provision  in  such  policy  requiring 
immediate  written  notice  of  the  occurrence 
of  an  accident  is  not  unreasonable.    Ibid. 

The  word  ''immediate,"  as  there  used, 
does  not  mean  instantly,  but  means  within 
a  reasonable  time,  having  regard  to  all  of 
the  circumstances.    Ibid. 

The  word  "accident,"  as  used  in  such 
policy,  means  an  undersigned  and  unforeseen 
occurrence  of  an  afflictive  or  unfortunate 
character,  resulting  in  bodily  injury  to  a 
person  other  than  the  insured.    Ibid. 

Where*  at  the  time  a  person  was  thrown 
from  his  bicycle  through  being  struck  by 
the  insured's  automobile  no  injury  was  ap- 
parent, and  the  person  thrown  stated  that 
he  had  received  none,  and  for  about  a  year 
thereafter  the  insured  honestly  believed  that 
none  had  resulted,  it  cannot  be  said  as  a 
matter  of  law  that  the  conditions  of  the 
accident  were  such  as  to  bring  it  within 
the  class  in  which  it  was  the  insured's  duty 
to  give  immediate  notice,  or  that  the  notice 
given  was  not  given  within  a  reasonable 
time,  where  it  appears  that  upon  the  in- 
sured's being  notified  that  a  suit  was  to  be 
brought  against  him  to  recover  for  the  in- 
jurv,  he  immediately  notified  the  insurer. 
Ibid.  J.  T  .W. 
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tioned,  while  plaintiff  was  driving  it.  An 
inquest  held  over  the  remains  of  the  young 
man  resulted  in  a  finding  of  the  coroner's 
jury  that  he  came  to  his  death  through 
plaintiff's  negligence  in  operating  his  auto- 
mobile, and  criminal  prosecution  was  recom- 
mended. An  agent  of  defendant,  experienced 
in  that  class  of  work,  made  an  investiga- 
tion of  the  accident,  viewing  the  premises 
and  taking  the  statements  of  witnesses,  and 
attended  the  inquest.  He  informed  plain- 
tiff that  the  company  would  defend  him  in 
any  civil  action  brought  against  him  for 
damages,  but  that  the  insurance  did  not 
cover  criminal  cases. 

Plaintiff  was  subsequently  arrested  and 
prosecuted  for  manslaughter.  He  requested 
the  insurance  company  to  defend  him,  which 
it  declined  to  do  on  the  ground  that  its 
policy  did  not  include  criminal  prosecutions. 
He  thea  employed  his  own  counsel,  being 
ultimately  tried  for  the  offense  and  found 
not  guilty  by  the  verdict  of  a  jury.  An  ac- 
tion, entitled  Reagan  v.  Patterson,  was  also 
begun  against  him  in  the  Branch  county 
circuit  court  by  the  father  of  deceased,  in 
which  plaintiff  claimed  $10,000  damages  for 
the  death  of  his  son;  the  case  involving  the 
same  facts  as  the  criminal  prosecution.  At 
the  time  this  case  was  argued  here,  the  in- 
surance company  iras  defending  that  civil 
case  for  damages,  under  the  requirements 
of  its  policy.  Plaintiff  expended  $2,258.46 
in  attorney  fees  and  other  expenses  in  his 
defense  in  the  criminal  prosecution  against 
him  for  manslaughter.  This  action  is  to 
recover  from  defendant  those  expenditures. 

Defendant's  obligations  as  stated  in  the 
policy  in  question  were  as  follows: 

"(1)  To  indemnify  the  assured  named 
and  described  in  the  declarations  against 
loss  from  the  liability  imposed  by  law  up- 
on him  for  damages  on  account  of  bodily  in- 
juries, including  death,  at  any  time  result- 
ing therefrom,  accidentally  sustained  by 
any  person  or  persons,  by  reason  of  the 
maintenance  or  use  of  any  of  the  auto- 
mobiles enumerated  and  described  in  said 
declarations,  provided  such  bodily  injuries 
are  suffered  within  the  policy  period  there- 
in defined.  This  policy  shall  also  cover  such 
bodily  injuries  if  caused  by  means  of  load- 
ing or  unloading  goods  carried  on  auto- 
mobiles used  for  transportation  and  de- 
livery of  materials  or  merchandise,  and  so 
specified  in  said  declarations. 

"(2)  To  serve  the  assured  upon  notice  of 
such  injuries  by  such  investigation  thereof, 
or  .by  such  negotiation  or  settlement  of  any 
resulting  claims,  as  may  be  deemed  ex- 
pedient by  the  company. 

*'  ( 3 )  To  defend  in  the  name  and  on  behalf 
of  the  assured  any  suits  which  may  at  any 
time  be  brought  against  him  on  account  ot 
61  L.R.A.(N.8.) 


such  injuries,  including  suits  alleging  such 
injuries  and  demanding  damages  therefor, 
although  such  suits,  allegations,  or  demands 
are  wholly  groundless,  false,  or  fraudulent. 

"(4)  To  pay  all  costs  taxed  against  the 
assured  in  any  legal  proceeding  defended  by 
the  company  according  to  agreement  3 
above,  and  all  interest  accruing  after  entry 
of  judgment  upon  such  part  of  same  as  is 
not  in  excess  of  the  company's  limit  of  lia- 
bility as  hereinafter  expressed;   and 

"(5)  To  reimburse  the  assured  for  the 
expense  incurred  in  providing  such  imme- 
diate surgical  relief  as  is  imperative  at  the 
time  of  the  accident." 

It  is  claimed  by  plaintiff  that  the  crimi- 
nal prosecution  instituted  against  him  for 
manslaughter  was  a  suit  brought  against 
him  on  account  of  bodily  injuries  alleged 
to  have  been  sustained  by  reason  of  the 
use  of  one  of  the  automobiles  described  in 
the  policy;  that  under  the  agreement  in 
said  paragraph  3  the  insurance  company 
was  obligated  to  defend  such  suit;  that,  hav- 
ing refused  to  do  so,  it  is  liable  to  him  on 
breach  of  the  contract  for  expenditures  ac- 
tually and  necessarily  made  by  him  in  em- 
ploying counsel  and  assuming  the  defense  of 
said  criminal  case. 

The  two  general  grounds  of  defense  urged 
and  argued  are: 

"(1)  That  the  word  'suit*  does  not  in- 
clude criminal  prosecutions  brought  on  be- 
half of  the  people  of  the  state  of  Michigan; 
and 

'^(2)  That  it  would  be  against  public 
policy  to  permit  an  insurance  company  to 
agree  in  advance  to  defend  in  criminal  pro- 
ceeding." 

The  word  "suit,"  unqualified  by  adjective 
or  context,  has  possible  meanings  foreign 
to  this  inquiry.  When  used  with  reference 
to  courts,  it  necessarily  implies  a  lawsuit, 
defined  by  the  Century  Dictionary  as  "a 
suit  at  law  or  in  equity;  an  action  or  a 
proceeding  in  a  civil  court;  a  process  in  law 
instituted  by  one  party  to  compel  another 
to  do  him  justice."  It  would  be  a  forced 
and  unnatural  construction  to  hold  that  the 
word  as  usod  in  this  accident  policy  is  in- 
tended to  comprehend  criminal  prosecutions 
instituted  and  conducted  by  public  officials 
in  the  name  of  the  people,  presumably  for 
the  punishment  and  suppression   of  crime. 

It  must  be  conceded  that  the  word  "suit," 
as  applied  to  legal  controversies,  both  by 
the  legal  profession  and  others,  is  now  used 
and  recognized  as  a  generic  term  of  broad 
significance,  often  understood  and  used, 
even  by  legislatures  and  courts,  to  desig- 
nate almost  any  proceeding  in  a  court, 
even,  though  rarely,  being  applied  to  a 
criminal  prosecution  in  certain  connections. 
Com.  V.  Moore,  143  Mass.  136,  58  Am.  Rep. 
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128,  9  N.  £.  25.  In  its  strict,  technical 
meaning,  more  particularly  where  the  dis- 
tinction between  law  and  chancery  is  re- 
tained, as  in  this  state,  is  "a  proceeding  in 
equity,  the  proper  word  for  a  litigation  in 
chancery,  a  usual  and  technical  designation 
of  a  proceeding  in  equity,*'  as  distinguished 
from  an  action  at  law.     37  Cyc.  524. 

But,  irrespective  of  lexicographers  and 
precise  technical  definition,  the  expression 
"criminal  suit"  is  unnatural  and  awkward 
to  the  professional  ear  and  is  seldom  used, 
even  in  common  parlance.  "Suit,"  in  its 
general,  unqualified  use  in  legal  documents, 
such  as  the  one  before  us,  naturally  means, 
and  should  be  construed  as  intended  to  in- 
clude, the  mode  or  manner  authorized  and 
adopted  by  law  to  redress  civil  injuries. 
Such  is  the  view  expressed  by  able  authori- 
ties when  carefully  considering  and  direct- 
ly treating  the  question.  Many  of  these 
authorities  are  cited  in  27  Cyc.  522.  In  the 
lengthy  and  exhaustive  case  of  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  6  L.  ed.  257,  Chief  Jus- 
tice Marshall  says:  "What  is  a  suit?  We 
understand  it  to  be  the  prosecution  or  pur- 
suit of  some  claim,  demand,  or  request;  in 
law  language,  it  is  the  prosecution  of  some 
demand  in  a  court  of  justice.  The  remedy 
for  every  species  of  wrong  is,  says  Judge 
Blackstone,  'the  being  put  in  possession  of 
that  right  whereof  the  party  injured  is  de- 
prived.' The  instruments  whereby  this 
remedy  is  obtained  are  a  diversity  of  suits 
and  actions,  which  are  defined  by  the  Mirror 
to  be  'the  lawful  demand  of  one's  right.' 
Or,  as  Bracton  and  Fleta  express  it,  in 
the  words  of  Justinian,  'jus  prosequcndi  in 
justico  quod  alicui  debetur.'  Blackstone 
then  proceeds  to  describe  every  species  of 
remedy  by  suit;  and  they  are  all  cases 
where  the  party  suing  claims  to  obtain 
something  to  which  he  has  a  right." 

Furthermore,  the  two  essentials  of  a 
contract  of  insurance  which  are  to  be  con- 
sidered together  in  this  inquiry  are  the  sub- 
ject-matter and  the  risk  insured  against. 
The  two  automobiles  constitute  the  subject- 
matter  in  relation  to  which  the  risk  was  as- 
sumed. Construing  the  various  provisions 
of  the  policy  together,  we  think  it  clearly 
evident  that  the  controlling  thought  as  to 
indemnity,  the  thing  contracted  for,  was 
protection  against  risk  of  liability  for  in- 
jury resulting  from  accidents  in  the  opera- 
tion of  the  automobiles,  not  risk  of  public 
prosecution  for  crimes  or  misdemeanors 
committed  in  the  use  of  them;  and  we  con- 
clude from  the  context  that  in  this  policy 
the  word  "suits"  must  be  taken  to  mean 
civil  suits  which  would  determine  the  pe- 
cuniary liability  of  defendant  for  injury 
to  person  or  property;  suits  which,  because 
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of  its  promised  indemnity,  defendant  was 
necessarily  interested  in  defending. 

The  learned  circuit  judge  rightly  held 
"that  the  provisions  of  said  policy,  read 
together,  exclude  any  construction  making 
it  the  legal  duty  of  defendant  to  defend 
plaintiff  on  the  criminal  charge  of  man- 
slaughter, and  that  consequently  the  defend- 
ant is  entitled  to  an  instructed  verdict." 

As  these  views  dispose  of  the  case,  it  be- 
comes unnecessary  to  consider  the  other  in- 
'  teresting  question  raised  by  defendant. 

The  judgment  is  affirmed. 
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jsIYRTLE  E.  BOWEN 

V. 

PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA,  Appt. 

(—  Mich.  — ,  144  N.  W.  643.) 

Insurance  —  approval  of  application  — 
delivery  of  policy. 

1.  Where  a  applicant  for  life  insurance 
agreed  that  the  policy  should  not  take  effect 
until  issued  and  delivered,  the  approval  of 
the  application  and  execution  of  the  policy 
by  the  insurer  creates  no  liability,  in  de- 
fault of  its  actual  delivery. 

Same  —  constrnctive  delivery. 

2.  The  transmission  of  a  policy  of  life 
insurance  to  a  general  agent  oi  the  in- 
surer for  delivery  to  the  applicant,  with  in- 
structions not  to  deliver  it  to  the  applicant 
unless  in  good  health,  is  not  such  construc- 
tive delivery  thereof  as  will  put  the  policj- 
in  force,  where  the  applicant  has  agreed 
that  the  policy  shall  not  become  operative 
until  it  shall  be  issued  and  delivered,  and 
the  first  premium  paid  thereon  in  full, 
while  the  applicant's  health  is  in  the  same 
condition  as  described  in  the  application. 

Same  —  delivery  to. special  agent. 

3.  The  receipt  of  a  life  insurance  policy 
by  a  special  agent,  through  whom  the  nego- 
tiations for  insurance  had  boon  conducted, 
two  days  after  the  death  of  the  insured,  is 
not  a  constructive  delivorv  to  the  insured 
which  will  satisfy  a  stipulation  in  the  ap- 
plication that  the  policy  shall  not  take  effect 
until  issued  and  delivered  while  the  health 
of  the  insured  is  in  the  same  condition  as 
described  in  the  application. 

(December  20,  1013.) 

Note.  —  The  subject  of  the  effect  of  stipu- 
lation in  application  or  policy  of  life  in- 
surance, that  it  shall  not  become  binding; 
unless  delivered  to  assured  while  in  good 
health,  is  covered  in  the  notes  to  Roe  v. 
National  L.  Ins.  Co.  17  L.R.A.(N.S.)  1144, 
and  Connecticut  General  L.  Ins.  Co.  v. 
Mullen,  43  L.R.A.(N.S.)  725. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Montcalm 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  tlie  amount  alleged  to 
be  due  on  a  life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kleinhans,  Knappen,  &  Uhl, 
for  appellant: 

Applicant's  agreement  was  binding,  and 
the  policy  was  of  no  effect  unless  delivered. 

Russell  V.  Prudential  Ins.  Co.  176  N.  Y. 
178,  98  Am.  St.  Rep.  656,  68  N.  E.  252; 
McCully  V.  Phoenix  L.  Ins.  Co.  18  W.  Va. 
782;  New  York  L.  Ins.  Co.  v.  Babcock,  104 
Ga.  67,  42  L.R.A.  88,  69  Am.  St.  Rep.  134, 
30  S.  E.  273;  Oliver  v.  Mutual  L.  Ins.  Co. 
97  Va.  134,  33  S.  E.  536;  Hills  v.  Penn 
Mut.  L.  Ins.  Co.  28  Ky.  L.  Rep.  790,  90 
S.  W.  544;  Ray  v.  Security  Trust  &  L.  Ins. 
Co.  126  N.  C.  166,  35  S.  E.  246;  Bacon, 
Ben.  Soc.  §  272. 

There  was  no  delivery  of  the  policy,  as 
required  by  the  contract. 

Bacon  Ben.  Soc.  §  273;  Busher  v.  New 
York  L.  Ins.  Co.  72  N.  H.  551,  58  Atl.  41; 
'  Hawley  v.  Michigan  Mut.  L.  Ins.  Co.  92 
Iowa,  594,  61  N.  VV.  201;  McCully  v. 
Plioenix  Mut.  L.  Ins.  Co.  18  W.  Va.  782; 
May,  Ins.  §  60,  p.  76. 

Messrs.  Walker  &  Fitzgerald,  for  appel- 
lee: 

There  was  a  sufficient  delivery  of  the 
policy. 

New  York  L.  Ins.  Co.  v.  Pike,  51  Colo. 
238,  117  Pac.  899;  Pledger  v.  Sovereign 
Camp,  W.  W.  17  Tex.  Civ.  App.  18,  42  S. 
W.  653;  New  York  L.  Ins.  Co.  v.  Babcock, 
104  Ga.  67,  42  L.R.A.  88,  69  Am.  St.  Rep. 
134,  30  S.  E.  273;  16  Am.  &  Eng.  Enc.  Law, 
855;  Yonge  v.  Equitable  Life  Assur.  Soc. 
30  Fed.  902;  Porter  v.  Mutual  L.  Ins.  Co. 
70  Vt.  504,  41  Atl.  970;  Kilborn  v.  Pru- 
dential Ins.  Co.  99  Minn.  176,  108  N.  W. 
861 ;  New  York  L.  Ins.  Co.  v.  Greenlee,  42 
Ind.  App.  85,  84  N.  E.  1101;  Gallagher  v. 
Metropolitan  L.  Ins.  Co.  67  Misc.  115,  121 
N.  Y.  Supp.  638;  Payne  v.  Mutual  L.  Ins. 
Co.  72  C.  C.  A.  487,  141  Fed.  339;  Con- 
necticut General  L.  Ins.  Co.  v.  Mullen,  43 
L.R.A.  (N.S.)  725,  118  C.  C.  A.  345,  197 
Fed.  299;  Cooper  v.  Pacific  Mut.  L.  Ins.  Co. 
7  Nev.  116,  8  Am.  Rep.  705;  Mulligan  v. 
Metropolitan  L.  Ins.  Co.  149  111.  App.  516; 
Alabama  Gold  L.  Ins.  Co.  v.  Herron,  56 
Miss.  646;  Hallock  v.  Commercial  Ins.  Co. 
26  N.  J.  L.  268;  Mutual  Reserve  Fund  Life 
Asso.  V.  Farmer,  65  Ark.  581,  47  S.  W. 
850:  Dupriest  v.  American  Cent.  L.  Ins.  Co. 
97  Ark.  229,  133  S.  W.  82C;  Title  Guaranty 
&  S.  Co.  V.  Fulton,  89  Ark.  471,  33  L.R.A. 
(N.S.)  676,  117  S.  W.  537;  Mutual  L.  Ins. 
Co.  ▼.  Thomson,  94  Ky.  253,  22  S.  W.  87; 
Devine  v.  Federal  L.  Ins.  Co.  250  111.  203, 
95  N.  E.  176 ;  Wheeler  v.  Watertown  F.  Ins. 
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Co.  131  Mass.  1;  Dibble  ▼.  Northern  Assur. 
Co.  70  Mich.  1;  14  Am.  St.  Rep.  470,  37 
N.  W.  704;  Lorscher  v.  Supreme  Lodge, 
K.  H.  72  Mich.  316,  2  L.RA.  206,  40  N.  W. 
545 ;  Dailey  v.  Preferred  Masonic  Mut.  Acci. 
Asso.  102  Mich.  289,  26  L.R.A.  171,  57  N. 
W.  184,  60  N.  W.  694;  Wagner  v.  Supreme 
Lodge,  K.  &  L.  H.  128  Mich.  660;  87  N.  W. 
903;  Supreme  Court,  0.  P.  v.  Davis,  129 
Mich.  318,  88  N.  W.  874;  Robinson  v. 
United  States  Benev.  Soc.  132  Mich.  696, 
102  Am.  St.  Rep.  436,  94  N.  W.  211. 

The  policy  was  valid  and  effective  from 
its  date,  December  27,  1910. 

Unterhamscheidt  v.  Missouri  State  L.  Ins. 
Co.  —  Iowa,  — ,  45  L.R.A.(N.S.)  743,  138 
N.  W.  459. 

Steero,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  action  in  the  cir- 
cuit court  of  Montcalm  countv  to  recover 
the  amount  of  an  insurance  policy  for 
$1,000,  alleged  to  have  been  issued  by  de- 
fendant on  the  life  of  her  husband,  Eu- 
gene T.  Bowen,  who  was  accidentally  killed 
on  the  28th  of  January,  1911.  Deceasi'd 
resided  in  >Montcalm  county,  near  Howard 
City,  which  was  his  postoffice  address.  Said 
policy  is  dated  the  24th  day  of  January, 
1911,  and  at  the  time  of  the  deatli  of  de- 
ceased was  in  the  hands  of  Charlrs  Mc- 
Cready,  state  manager  for  defendant,  lo- 
cated at  Wichita,  Kansas.  Defendant  was 
and  is  a  foreign  corporation  organized  under 
the  laws  of  the  state  of  New  Jersev,  with 
its  home  office  at  Newark  in  said  state,  be- 
ing authorized  to  do  business  in  the  states 
of  Kansas  and  Michigan,  respectively. 

The  issue  presented  is  whether  or  not 
said  policy  ever  became  operative.  It  is 
claimed  by  defendant  that  it  had  not  yet 
become  valid  and  binding  because  of  nonde> 
livery. 

The  facts  in  the  case  are  practically  un- 
disputed. Eugene  T.  Bowen,  deceased,  made 
application  on  December  27,  1910,  for  insur- 
ance in  defendant  company,  naming  plaintiff 
as  the  beneficiary.  At  that  time  his  age  on 
his  nearest  birthday  was  thirty-four  years; 
he  having  been  born  on  June  29,  1876.  He 
asked  to  have  his  policy  dated  on  the  day 
he  made  his  application.  The  application 
was  solicited  and  taken  by  an  acquaintance 
of  deceased,  named  Van  0 strand,  who  was  a 
special  agent  of  defendant,  apparently  with 
a  roving  commission,  but  working  under 
said  McCready,  the  Kansas  state  manager 
of  Wichita.  Van  Ostrand*s  home  was  in 
Marion,  Kansas,  and  his  position  with  de- 
fendant was  superintendent  of  agencies 
under  McCready.  At  the  time  of  making 
his  application  Bowen  paid  Van  Ostrand 
$21.43,  which  was  an  amount  equal  to  the 
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first  premium  on  the  policy  applied  for,  tak- 
ing a  receipt,  which  provided  that  such 
payment  would  in  no  manner  be  binding  on 
the  company,  except  that  it  would  be  re- 
turned in  case  the  company  declined  to  is- 
sue a  policy  on  the  life  of  the  applicant.  A 
statement  of  physical  examination  for  in- 
surance made  by  a  local  physician  not  au- 
thorized by  defendant  accompanied  the 
application;  but  the  defendant  company 
required  an  examination  made  by  its  own 
medical  examiner.  This  examination  was 
had  on  January  16,  3911,  and  the  medical 
examiner's  report  duly  forwarded  to  the 
home  office  of  defendant.  After  this  was 
received  and  approved,  the  policy  in  ques- 
tion was  prepared,  dated  January  24,  1911, 
and  mailed  on  that  date,  with  instructions 
attached,  to  said  Manager  McCready,  at 
Wichita,  Kansas.  It  was  received  by  Mc- 
Cready on  Saturday,  January  28th.  some 
time  during  the  forenoon.  He  also  received 
about  the  same  time  a  letter  of  instructions, 
dated  January  25th,  relative  to  an  appar- 
ent discrepancy  between  the  statements  of 
age  found  in  the  application  and  report  of 
defendant's  medical  examiner.  This  we  re- 
gard as  unimportant,  inasmuch  as  it  ap- 
pears clearly  there  was  no  discrepancy  in 
fact;  deceased's  nearest  birthday  having 
changed  between  the  time  of  his  applica- 
tion and  the  time  of  his  last  medical  exami- 
nation. Attached  to  the  policy  was  a  red 
slip  of  instructions  to  agefits  such  as  the 
company  was  in  the  custom  of  sending  with 
all  its  policies,  and  receipt  for  the  insured 
to  sign.  The  latter  was  to  be  countersigned 
by  the  agent  delivering  the  policy.  The  slip 
also  gave  directions  not  to  deliver  the  policy 
unless  the  applicant  was  at  the  time  in  a 
satisfactory  state  of  health.  On  the  same 
day  this  policy  was  received  by  McCready, 
Saturday,  January  28th,  Bowen  was  killed, 
some  time  between  2  and  3  o'clock  in  the 
afternoon,  while  working  in  the  field  near 
his  home  in  Montcalm  county,  hauling 
stumps  with  a  team,  having  apparently 
been  struck  by  the  root  of  a  stump  on  which 
he  was  working.  When  last  seen  alive  by 
his  father  shortly  before  the  accident  on 
the  same  afternoon,  he  was  in  good  health, 
and  had  been  so  continuously  from  the  time 
he  made  application  for  insurance.  As  far 
aA  Bhown  his  deatii  was  entirely  accidental. 
On  Monday,  January  30th,  McCready,  hav- 
ing no  knowledge  oif  the  applicant's  death, 
mailed  the  policy,  with  the  red  slip  of  in- 
structions, premium  receipt,  and  letter  of 
instructions  relative  to  the  discrepancy  in 
the  age  to  B.  D.  Van  Ostrand,  superintend- 
ent of  agencies,  Topeka,  Kansas;  that  being 
his  business  address.  Forwarding  these 
papers  to  the  agent  who  secured  the  appli- 
cation, for  delivery  to  the  applicant  accord- 
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ing  to  inclosed  instructions,  was  in  pur- 
suance of  the  usual  custom  of  defendant. 
Bowen  being  dead  when  Van  Ostrand  re- 
ceived these  papers,  he  returned  the  same 
to  Manager  AlcCrcady  on  February  3d,  noti- 
fying him  of  the  situation,  at  the  i^ame  time 
remitting  the  amount  paid  him  by  Bowen 
to  meet  the  first  premium.  This  was  sent 
to  Bowen's  family  on  February  24th,  with 
a  request  for  return  of  the  receipt  for  same 
given  by  Van  Ostrand  to  Bo\7en  on  Dec»?m- 
ber  27,  1910.  This  receipt  contained  the  fol- 
lowing clause:  ''It  is  understood  that  this 
payment  is  in  no  way  binding  upon  the  said 
company,  except  that  said  company  agrees 
to  return  the  amount  mentioned  hereon  in 
case  the  company  declines  to  grant  a  policy 
on  the  life  of  said  applicant."  This  amount 
was  again  sent  to  McCready  on  April  llth 
by  plaintiff's  attorney,  who  insisted  that  de- 
fendant was  liable  upon  the  policy  under  a 
completed  contract  of  insurance. 

Plaintiff's  declaration  contains  two 
counts;  one  alleging  delivery  of  the  policy 
on  January  28th  to  plaintiff  "or  some  per- 
son for  and  in  his  behalf,"  the  second  bas- 
ing a  claim  of  liability  on  acceptance  of 
the  application  and  execution  of  the  policy. 

Defendant  pleaded  the  general  issue,  and 
gave  special  notice  of  defense,  alleging 
agreement  that  there  should  be  no  contract 
of  insurance  until  delivery  of  the  policy, 
and  that  the  same  was  never  delivered  to 
said  Bowen  or  anyone  in  his  behalf  prior 
to  his  death  or  at  any  other  time;  also 
giving  notice  of  payment  into  court  of  the 
money  received  by  Van  Ostrand  from  ap- 
plicant, a  tender  of  which  had  been  kept 
alive  in  the  meantime. 

At  the  close  of  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  testimony  in  ' 
the  case,  defendant's  counsel  moved  for  a 
directed  verdict  in  its  behalf  on  the  ground 
of  nondelivery  of  the  policy.  This  was 
denied  by  the  court,  and  verdict  directed 
in  favor  of  the  plaintiff  on  the  ground  that 
there  had  been  full  performance  on  the 
part  of  deceased,  following  which  the  com- 
pany had  executed  the  policy,  transmitted 
it  from  the  home  office  to  its  agent  for  de- 
livery, and  therefore,  deceased  being  in  a 
legal  position  at  the  time  of  his  death  to 
have  demanded  and  compelled  delivery  of 
said  policy,  the  same  was  valid  and  bind- 
ing. 

Plaintiff's  claim  that  approval  of  the  ap- 
plication and  execution  of  the  policy  by  de- 
fendant created  a  liability  in  the  absence 
of  delivery  cannot  be  sustained.  In  his 
application,  over  his  own  signature,  Bowen 
expressly  agreed  "tliat  the  policy  herein  ap- 
plied for  shall  be  accepted  subject  to  the 
privileges  and  provisions  therein  contained, 
and  said  policy  shall  not  take  effect  until 
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the  same  sliall  be  issued  and  delivered  by 
the  said  company,  and  the  first  premium 
paid  thereon  in  full,  while  my  health  is 
in  the  same  condition  as  described  in  this 
application.** 

This  is  plain  language,  easily  under- 
stood. The  application  was  initiatiye  of 
the  proposed  contract,  would  become  a  part 
of  it  when  consummated,  was  binding  on 
the  applicant,  and  fixed  the  time  when  his 
policy  should  become  operative  and  hie  in- 
surance begin.  It  is  presumed  to  have  been 
understand ingly  made.  Van  Buren  v.  St. 
Joseph  County  Village  F.  Ins.  Co.  28  Mich. 
398;  American  Ins.  Co.  v.  Stoy,  41  Mich. 
385,  1  N.  W.  877. 

While  it  is  generally  held,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  that 
actual  delivery  is  not  a  prerequisite  of  in- 
surance, provided  the  contract  is  otherwise 
complete,  and  it  is  evident  that  the  parties 
intended  it  should  be  effectual  without 
manual  delivery  of  the  policy,  although  the 
ultimate  issue  of  one  was  contemplated,  it 
is  also  well  settled  that,  "if  there  be  a  pro- 
vision or  an  agreement  that  the  policy  shall 
not  be  in  force  until  actual  delivery  to  the 
insured,  the  contract  is  not  consummated 
nor  the  company  bound  in  the  absence  of 
such  delivery."  1  Joyce,  Ins.  §  98.  "A 
contract  of  insurance  never  becomes  com- 
plete until  the  last  act  necessary  to  be  done 
by  either  party  has  in  fact  been  done,  al- 
though one  side  or  the  other  may  oondition- 
ally  bind  itself  by  a  proposition  which, 
when  uncondiitionally  accepted,  ripens  the 
negotiation  into  a  contract.  In  the  case  of 
fire  insurance  contracts  there  is  often  a 
contract  before  the  poli<^  is  issued  or  be- 
fore it  is  delivered  to  the  insured;  but  this 
is  seldom  so  with  life  insurance  agree- 
ments, because  there  is  usually,  in  the  ap- 
plications as  well  as  the  policies,  a  stipu- 
lation that  the  p6licy  shall  not  be  binding 
until  delivery  to  the  assured  while  in  good 
health,  and  payment  of  the  premium  by 
him.  Such  conditions  are  valid  and  bind- 
ing, and  will  be  enforced."  1  Bacon,  Ben. 
Soc.  3d  ed.  §  272. 

A  contract  of  Insurance  rests  upon  and 
is  controlled  by  the  same  principles  of  law 
applicable  to  any  other  contract.  What  the 
contracting  parties  intended,  mutually 
agreed  to,  and  their  minds  met  upon,  is  the 
measure  of  their  obligations.  They  could 
agree  that  the  policy,  though  approved  and 
executed,  should  have  no  efTect  until  de- 
livered, or  till  a  certain  time  had  arrived, 
or  until  some  other  condition  had  been  per- 
formed, and  when  this  is  established  the 
courts  have  no  authority  to  make  the  con- 
tract binding  upon  either  party  contrary  to 
their  intention  and  the  terms  of  their  ex- 
press agreement. 
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Here  it  was  plainly  agreed  in  writing 
that  the  policy  in  question  should  not  take 
effect  until  issued  and  delivered  to  Bowcn 
while  he  was  in  as  good  health  as  when  he 
applied  for  the  insurance. 

It  is  contended  in  behalf  of  plaintiff  that 
under  the  circumstances  shown  there  was  in 
contemplation  of  law  such  constructive  de- 
livery of  the  policy  as  complies  with  the 
terms  of  the  contract.  This  is  based  on 
approval  of  the  application,  execution  of 
the  policy,  and  mailing  it  to  the  general 
agent  in  Kansas  for  delivery.  Numerous 
cases  are  cited  where  it  has  been  held  that, 
if  the  premium  is  paid  or  acknowledged, 
and  the  policy,  signed  in  accordance  with 
the  application,  transmitted  to  the  appli- 
cant or  the  company's  agent  for  delivery, 
the  contract  is  complete,  although  the  in- 
sured failed  to  receive  it;  the  agent,  in  case 
it  was  sent  to  him,  being  regarded  as  agent 
or  trustee  for  the  insured.  Most  of  the 
cases  so  holding  are  readily  distinguishable 
from  the  one  before  us  in  the  particular 
that  the  contract  of  insurance  is  bare  of 
any  provisions  that  the  policy  shall  not  be- 
come operative  until  the  same  is  delivered 
to  the  insured  while  in  good  health,  and  it 
was  therefore  forwarded  for  unconditional 
delivery;  the  contract  being  complete  in 
all  its  essentials,  and  nothing  remaining  to 
be  done  but  put  it  into  the  hands  of  the  in- 
sured. The  principle  deducible  from  those 
authorities  is  thus  stated,  in  May,  on  In- 
surance, 4th  ed.  vol.  1,  §  60:  "To  consti- 
tute a  delivery  of  a  policy,  it  is  not  neces- 
sary that  there  should  be  an  actual  manual 
transfer  from  one  party  to  the  other.  The 
agreement  upon  all  the  terms,  and  tlie  issue 
and  transmission  to  the  agent  of  a  policy 
in  accordance  therewith,  for  delivery  with- 
out conditions,  is  tantamount  to  a  delivery 
to  the  insured." 

Can  it  be  said  here  that  the  policy  was 
transmitted  to  the  agent  for  unconditional 
delivery?  While  Ihe  word  "issued"  is  often 
loosely  used  in  relation  to  the  execution  and 
transmission  ef  a  document,  issuing  and  de- 
livering are  in  this  connection  equivalent 
legal  terms.  A  policy  of  insurance  is  the 
formal,  written  instrument  in  which  a  con- 
tract of  insurance  is  embodied,  and  in  its 
nature  such  as  to  be  within  the  general 
rule  of  law  that  a  contract  in  writing  can- 
not be  varied  or  altered  by  parol  testimony. 
When  the  contract  provides  that  it  shall 
not  be  operative  until  the  instrument  is  de- 
livered to  the  assured,  delivery  means,  as 
in  case  of  delivery  of  muniments  of  title, 
a  surrender  of  possession  and  control,  the 
transfer  of  the  instrument  fsora  the  grantor 
to  the  grantee,  or  some  person  in  his  behalf, 
in  such  a  manner  as  to  deprive  the  grantor 
of  the  right  to  recall  it  at  his  option.    Bou- 
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vier's  Law  Diet.  There  are  two  essentials 
to  such  a  delivery, — an  intention  to  deliver, 
and  an  act  evincing  a  purpose  to  part  with 
control  of  the  instrument.  It  is  difficult  to 
gather  such  intention  from  the  undisputed 
facts  in  this  case.  The  contrary  is  the  nat- 
ural inference.  The  policy  was  not  mailed 
to  the  insured,  who  lived  in  Michigan,  nor  to 
a  local  agent  there,  but  to  the  general  man- 
ager of  defendant  in  Kansas,  under  whom 
the  canvasser  who  secured  the  application 
worked,  and  who  also  resided  in  Kansas. 
It  was  sent  from  the  head  office  to  a  sub- 
ordinate office  of  defendant  in  due  course 
of  business  and  according  to  the  general 
custom,  addressed  to  the  manager  under 
whom  the  soticiting  agent  acted,  accompa- 
nied by  positive  written  instructions  that  it 
should  not  be  delivered  to  the  applicant  ex- 
cept upon  certain  conditions,  one  of  which 
was  tliat  he  should  be  in  as  good  health  as 
when  he  applied  for  insurance.  This  con- 
dition the  applicant  knew  of,  and  had  con- 
sented to  as  a  part  of  his  contract.  It  is 
true  that  he  would  not  be  bound  by  any 
secret  instructions  to  the  agent,  of  which 
be  had  no  knowledge,  and  in  relation  to 
which  he  had  not  contracted;  but  of  this 
condition  he  did  have  knowledge  and  had  so 
contracted.  That  he  knew  his  application 
was  tentative,  at  the  option  of  defendant, 
and  subject  to  certain  conditions,  and  that 
in  the  regular  course  of  business  some  time 
must  elapse  before  his  insurance  would  be- 
come elTective  if  finally  granted,  is  clearly 
indicated.  Defendant  had  once  refused  to 
accept  the  application  without  a  further 
medical  examination,  to  which  he  had  sub- 
sequently submitted,  in  Howard  City,  Michi- 
gan, but  twelve  days  before  his  death,  and 
the  physician's  report  had  thereafter  been 
forwarded  to  defendant's  office  in  Newark, 
New  Jersey.  The  instructions  sent  with  the 
policy  are  competent  and  persuasive  evi- 
dence of  an  iotent  tending  to  negative  the 
claimed  inference,  from  its  being  mailed 
to  the  Kansas  manager  as  a  step  towards 
ultimate  delivery,  that  it  was  in  effect  sent 
to  the  local  agent  for  "delivery  without  con- 
ditions." Usage  and  accompanying  instruc- 
tions are  proper  to  be  taken  into  account 
as  aids  in  discovering  intent  when  consider- 
ing the  question  of  delivery. 

Bowen  did  not  receive  the  policy,  and 
had  no  notice  that  his  application  was  ac- 
cepted, during  his  lifetime.  On  the  day  of 
his  death,  and  shortly  before  it  occurred, 
the  policy  was  received  in  Wichita,  Kansas 
by  McCready,  who  had  nothing  to  do  with 
taking  the  application  and  no  previous  deal- 
ings with  Bowen.  There  were  no  personal 
relations  between  them  in  connection  with 
placing  the  insurance  which  made  Mc- 
Cready Bowen's  agent  to  receive  and  hold ' 
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the  policy  for  him.  Busher  v.  New  York 
L.  Ins.  Co.  72  N.  H.  551,  58  Atl.  41.  Van 
Ostrand,  who  had  conducted  the  negotia- 
tions, was  the  only  representative  of  defend- 
ant Bowen  knew  or  was  known  to.  To  him 
naturally,  and  according  to  the  usual  cus- 
tom of  defendant,  would  be  intrusted  the 
duty  of  closing  the  contract  and  delivering 
the  policy.  He  did  not  receive  it  until  over 
two  days  after  the  applicant's  death,  and 
certainly  could  not  become  the  agent  of  one 
then  deceased. 

In  the  numerous  cases  which  have  hean 
passed  upon  by  various  tribunals  where  it 
was  shown  insurance  policies  had  been  for- 
warded to  local  agents  for  delivery,  the 
courts,  in  determining  whether  or  not  there 
was  a  constructive  delivery  and  completed 
contract,  have,  as  a  rule,  recognized  and 
been  guided  by  the  distinction  between  those 
cases  in  which,  pursuant  to  a  completed 
contract,  the  policy  had  been  forwarded  for 
unconditional  delivery,  and  those  where,  by 
the  terms  of  the  contract,  something  yet 
remained  to  be  done  by  the  agent  as  a  con- 
dition precedent  to  delivery. 

Authorities  are  to  be  found  where  the 
claim  of  constructive  delivery  has  been  sus- 
tained under  the  particular  facts  shown  in 
special  cases  in  which  the  local  agent, 
through  whom  the  application  was  made, 
having  received  a  policy  for  conditional  de- 
livery, after  ample  time  and  opportunity  in 
which  to  act,  neglected  or  failed  to  make 
the  delivery.  The  leading  cases  along  that 
line,  and  which  it  is  contended  are  control- 
ling here,  are  New  York  L.  Ins.  Co.  v.  Bab- 
cock,  104  Ga.  67,  42  L.R.A.  88,  69  Am.  St. 
Rep.  134,  30  S.  E.  273,  and  Unterharnscheidt 
V.  Missouri  State  L.  Ins.  Co.  —  Iowa,  — , 
45  L.R.A.(N.S.)   743,  138  N.  W.  459. 

In  the  latter  case  the  application  contained 
a  provision  that  the  insurance  should  not 
take  effect  unless  the  policy  was  delivered 
and  accepted  during  the  life  time  and  good 
health  of  the  applicant.  The  applicant  re- 
sided in  Sioux  City,  Iowa,  and  transacted 
the  business  with  a  resident  agent  of  the 
defendant.  A  policy  dated  July  8,  1910, 
was  mailed  from  the  home  office  of  the  com- 
pany to  the  local  agent  in  Sioux  City,  with 
an  accompanying  letter  of  instructions  not 
to  deliver  the  same  "unless  settlement  has 
been  received  and  applicant  in  good  health." 
The  letter  bore  date  July  19,  1910,  and 
would  reach  him  in  due  course  of  mail  not 
later  than  July  20th;  but  the  local  agent 
left  Sioux  City,  July  15th,  and  did  not  re- 
turn until  August  7th  following.  The  let- 
ter, with  policy  inclosed,  was  delivered  at 
his  office  and  remained  there  unopenc.l  until 
his  return.  Some  days  after  it  was  de- 
livered at  the  agent's  office  the  applictmt 
sickened,  and  died  August  2,  1910.     With- 
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out  attempting  to  review  and  reconcile,  or 
fully  accepting  as  applicable  to  this  class 
of  cases,  all  that  is  said  in  that  opinion, 
we  fully  indorse  the  controlling,  funda- 
mental principle  there  declared  that  a  party 
cannot  take  advantage  of  his  own  wrong 
nor  profit  by  his  own  delinquencies,  upon 
which  ground  the  decision  could  well  rest 
under  the  circumstances  shown.  It  also 
finds  support  in  an  Iowa  statute  referred 
to.  Among  other  things,  the  court  said  of 
delivery  to  an  agent:  "It  is  quite  obvious 
that  this  may  or  may  not  be  true  according 
to  the  circumstances  under  which  the  policy 
is  placed  in  the  agent's  hands.  If  the  premi- 
um is  paid  when  the  application  is  present- 
ed, and  such  application  is  approved  and 
policy  executed  as  of  that  date,  and  nothing 
remains  but  to  deliver  the  paper  to  the  in- 
sured, it  may  well  be  held  that  the  sending 
of  it  to  the  agent,  to  be  by  him  given  over 
to  such  insured  person,  constitutes  a  suffi- 
cient delivery  in  law.  To  say  the  least,  the 
neglect  or  omission  of  the  agent  under  sucli 
circumstances  to  perform  the  manual  act 
of  placing  the  policy  in  tlie  hands  of  the 
insured  will  not  serve  to  suspend  or  post- 
pone the  obligation  of  the  company  upon 
its  contract.  In  other  words,  delivery  in 
law  is  not  necessarily  manual  delivery.  .  .  . 
In  other  words,  the  applicant  had  complied 
with  all  the  requirements  of  the  contract 
on  his  part,  and  was  entitled  to  receive  the 
policy.  He  was  not  responsible  for  the  vol- 
untary absence  of  the  agent,  and  his  rights 
cannot  be  abridged  or  lost  by  the  failure  of 
the  agent  to  perform  his  duty  in  the  prem- 
ises. .  .  .  Our  statute  relating  to  life 
insurance  provides  that,  where  an  applicant 
submits  to  medical  examination  bv  the  com- 
pany's  physician,  and  is  pronounced  a  fit 
subject  of  insurance,  such  company,  in  the 
absence  of  fraud,  shall  be  estopped  from 
pleading  that  the  insured  person  'was  not 
In  the  condition  of  health  required  by  the 
policy  at  the  time  of  the  issuance  or  de- 
livery thereof.'  Code,  §  1812.  No  fraud  is 
pleaded,  and  none  is  shown  in  testimony." 
In  New  York  L.  Ins.  Co.  v.  Babcock, 
supra,  which  is  quoted  from  extensively  and 
followed  in  the  Unterharnscheidt  Case,  Bab- 
cock made  application  for  insurance  to  the 
local  agent  at  Dalton,  Georgia,  where  both 
resided.  He  paid  the  first  year's  premium, 
and  took  from  the  agent  a  receipt  therefor, 
which  provided  that  the  company  assumed 
no  responsibility  except  to  return  the 
money,  unless,  among  other  things,  the  pol- 
icy was  issued  and  delivered  to  him  while 
in  good  health.  The  application  which  he, 
signed  contained  no  such  condition.  In  its 
opinion  the  court  intimates  that  the  con- 
dition in  the  receipt  as  to  delivery  while 
in  good  health  was  no  part  of  the  contract, 
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but  thereafter  discusses  certain  aspects  of 
the  case  as  though  it  was.  The  applica- 
tion was  approved,  and  a  policy  executed 
and  mailed  to  the  local  agent  at  Dalton  for 
delivery,  without  instructions  and  uncon- 
ditionally, so  far  as  shov^n.  It  was  re- 
ceived by  the  local  agent  about  2  f.  m.  No- 
vember 30,  3895.  Babcock's  office  was  near- 
by the  agent's;  but  no  elTort  was  made  to 
deliver  the  policy  to  him,  and  it  remained 
in  the  agent's  possession  until  after  Bab- 
cock's death,  he  having  been  shot  and  killed 
in  his  office  on  the  afternoon  of  December 
1,  1895.  The  court,  after  declaring  the 
rule  that  "the  fundamental  question  to  be 
determined  in  legal  construction  of  all  con- 
tracts is.  What  was  the  real  intention  of 
tlie  parties?"  discussing  the  condition  in 
the  receipt,  said:  "Assuming  that  this  con- 
dition constitutes  a  part  of  the  agreement 
between  the  parties,  it  then  becomes  a  ma- 
terial question  as  to  whether  or  not  such 
delivery  was  affected  before  the  death  of  the 
insured.  This  is  also  a  question  of  inten- 
tion, and  must  be  determined  from  the  facts 
and  circumstances  in  the  case.  ...  On 
the  other  hand,  where  a  person  parts  with 
dominion  and  control  over  a  thing  by  trans- 
mitting it,  for  example,  through  the  mails 
or  otherwise,  with  the  intention  that  it 
shall  pass  unconditionally  into  the  hands  of 
another,  and  in  the  course  of  transporta- 
tion it  has  become  lost,  the  delivery  is 
nevertheless  complete  in  law."  The  court 
then,  after  reviewing  numerous  autiiorities 
and  discussing  them  at  length,  apparently 
concludes  from  the  facts  in  the  case  before 
it  that  the  company  intended  to  and  did 
forward  the  policy  to  its  local  agent  for 
unconditional  delivery,  saying:  "When  his 
application  was  accepted  at  the  home  office 
in  New  York,  and  a  policy  issued  thereon 
was  placed  in  the  mails  for  the  sole  pur- 
pose of  ultimately  reaching  his  hands,  the 
company  parted  with  its  possession  and 
control  of  the  paper.  The  intention  to  de- 
liver was  complete."  A  statutory  provision 
of  that  state  is  also  referred  to  as  having 
an  important  bearing;  the  court  saying: 
"But  the  contract  may  be  otherwise  proved, 
and,  when  it  is  shown  to  be  in  writing,  it 
is  ordinarily  binding  upon  the  company, 
though  there  should  be  no  delivery  whatever, 
either  actual  or  constructive,  of  the  policy, 
and  though  it  should  remain  in  the  hands 
of  the  company.  This  principle  is  settled 
by  the  provisions  of  our  statute,  which  de- 
clares: *Such  contract  [fire  insurance],  to 
be  binding,  must  be  in  writing;  but  delivery 
is  not  necessary  if,  in  other  respects,  the 
contract  is  consummated.'  Civil  Code, 
§  2089.  By  §  2117  of  the  Civil  Code  the 
same  principle  is  made  applicable  to  life 
insurance."     In   the   concluding   paragraph 
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of  its  opinion  the  court  says:  "In  any 
view,  then,  that  we  take  of  this  case, 
whether  the  receipt  given  by  the  local  agent 
to  the  applicant  constitutes  a  part  of  the 
contract  of  insurance  or  not,  the  defendant 
company  was  liable.  The  insured  had  com- 
plied with  every  condition  and  had  done 
everything  required  of  him  in  order  to  ob- 
tain insurance  upon  his  life.  The  company 
had  unconditionally  accepted  his  applica- 
tion, and  issued  a  policy  to  be  uncondition- 
ally delivered  to  him.  That  policy  was 
received  by  its  local  agent,  who,  through 
negligence  or  in  disregard  of  his  obligations 
both  to  his  company  and  to  the  other  con- 
tracting party,  failed,  without  excuse  and 
without  authority,  to  hand  the  policy  to 
its  real  owner.  In  consequence  of  this  fail- 
ure and  negligence,  the  company  contends 
it  is  not  liable.  It  thus  seeks  to  take  ad- 
vantage of  the  wrong  of  its  own  agent  by 
virtually  pleading  his  negligence  as  a  de- 
fense to  this  action." 

The  strong,  sound,  underlying  principle 
in  both  of  the  foregoing  decisions,  and 
which,  standing  alone,  justifies  the  results 
reached,  is  that  the  defendants  could  not 
escape  liability  by  relying  on  their  own 
wrongs,  and  are  estopped  by  their  miscon- 
duct and  negligence,  or  that  of  their  local 
agents  through  whom  the  applications  were 
made,  from  denying  a  delivery  which  they 
should  have  made,  and  therefore  the  court 
could  and  did  say  that  there  was  a  con- 
structive delivery. 

The  facts  here  differ  in  material  particu- 
lars from  those  shown  in  the  two  cases  just 
referred  to,  and  we  have  no  such  statutory 
provisions  in  this  state  as  gave  support  to 
those  decisions.  We  find  nothing  in  this 
case  to  take  it  out  of  the  general  rules  ap- 
plicable to  insurance  contracts  as  digested, 
from  prevailing  authorities  cited,  in  25  Cyc. 
pp.  718,  719.  It  is  there  said:  "Likewise 
the  placing  of  the  completed  policy  in  the 
hands  of  the  agent  for  delivery  without  con- 
dition to  the  insured  completes  the  contract, 
although  the  actual  delivery  by  the  agent 
to  the  insured  is  not  made  before  the  death 
of  the  insured.  But,  if  the  delivery  to  the 
agent  of  the  company  is  with  the  under- 
standing that  it  is  to  be  delivered  by  the 
agent  to  the  insured  only  after  the  perform- 
ance of  some  condition,  then,  until  the  con- 
dition is  performed,  and  it  becomes  the  duty 
of  the  agent  to  deliver  the  policy  to  the  in- 
sured, the  contract  is  not  completed.  .  .  . 
It  is  a  usual  condition  of  a  life  insurance 
policy  that  the  delivery  shall  not  be  effec- 
tual to  create  a  binding  contract  unless  the 
insured  is  alive  and  in  good  health  when 
the  policy   is  delivered  and  the  first   pre 


the  policy  will  prevent  its  becoming  effect- 
uaL  And  this  is  true,  even  in  the  absence 
of  such  a  condition,  if  the  policy  is  not  to 
take  effect  until  delivery,  for  the  death  of 
the  insured  makes  a  subsequent  contract 
with  him  impossible." 

A  leading  case  supporting  the  rule  that 
conditional  delivery  to  the  agent  is  not  de- 
livery to  the  applicant  is  McCully  v.  Phoenix 
Mut.  L.  Ins.  Co.  18  W.  Va.  782,  in  which 
deceased  applied  to  the  local  agent  of  his 
home  city,  Wheeling,  West  Virginia,  for  a 
policy  of  $1,000  life  insurance.  The  appli- 
cation which  he  signed  contained  a  provi- 
sion that  "this  application  shall  be  com- 
pleted by  delivery  of  the  policy."  A  policy 
was  sent  to  the  local  agent  about  Scptc^m- 
ber  1st.  It  contained  a  provision  that  it 
should  take  effect  when  countersigned  by 
the  local  agent.  It  was  not  countersigned 
by  the  agent,  nor  ever  delivered  to  the  ap- 
plicant, who  was  taken  ill  after  the  policy 
was  received  by  the  agent,  and  died  on  Sep- 
tember 28th.  Various  questions  were  raised 
in  the  case;  but  it  was  disposed  of  on  the 
ground  that  there  was  no  completed  con- 
tract of  insurance  because  the  policy  was 
not  countersigned  by  the  agent  nor  de- 
livered to  the  applicant.  The  court  said  in 
part:  "All  of  these  conditions,  whether  wise 
or  not,  reasonable  or  unreasonable,  are 
within  the  power  of  the  insurer  to  impose. 
The  insurer  is  not  bound  to  accept  the  pro- 
posal made,  and  may  impose  such  addition- 
al requirements  to  create  the  contract  as  it 
sees  fit.  .  .  .  The  applicant  in  this  case 
agreed  that  no  contract  should  be  consum- 
mated except  upon  delivery  of  the  policy. 
This  was  a  most  important  stipulation. 
Many  troubles  might  arise  between  the  ap- 
plication and  the  delivery  which  would  in- 
duce the  company  not  to  contract.  The 
party's  health  might  fail;  his  habits  might 
become  such  as  to  make  him  an  undesirable 
person  to  insure;  it  might  be  ascertained 
that  the  answers  made  in  the  application 
to  important  questions  were  untrue.  .  .  . 
It  seems  to  me,  therefore,  that,  if  the  policy 
in  this  case  had  not  in  fact  been  delivered 
to  McCully,  no  contract  had  arisen  between 
him  and  the  company.  .  .  .  In  no  view 
of  this  case  can  I  see  that  a  contract  was 
at  any  time  consummated  between  the  par* 
ties.  The  mere  sending  of  the  policy  to  the 
agent  did  not  make  the  contract.  Beyond 
the  policy  itself  there  waJi  no  evidence  of 
a  willingness  to  contract.  It  is  unlike  those 
cases  where  there  was  an  antecedent  com- 
plete contract,  and  the  policy  was  but  the 
mere  formal  expression  of  the  previous  con- 
tract. .  .  .  McCully  had  no  notice,  ac- 
tual or  constructive,  of  the  acceptance  of 


mium  paid,  and  under  such  conditions  the  his  proposal,  and,  according  to  the  author- 
death  of  the  insured  before  the  delivery  of  ities,  at  any  time  before  such  notice,  if 
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there  had  been  an  acceptance,  it  could  have 
been  withdrawn.  The  conditions  upon 
which,  by  the  terms  of  the  poUcy,  it  was  to 
take  effect,  were  never  complied  with,  and 
the  negotiations  between  the  parties  were 
never  terminated  by  a  mutual  agreement  be- 
tween them." 

That  case  was  more  favorable  to  plain- 
tiff than  this  in  the  particular  that  the 
policy  was  in  the  hands  of  the  local  agent 
through  whom  the  business  had  been  trans- 
acted at  a  time  when  the  applicant  was 
alive  and  well;  while  here  the  special  agent 
who  took  the  application  was  not  located  in 
the  same  town  or  state,  and  did  not  receive 
the  policy  during  the  applicant's  lifetime. 
There  is  nothing  in  this  case  to  indicate  that 
Bowen  was  in  any  way  deceived  or  misled, 
or  that  he  understood  he  would  be  insured 
until  his  policy  was  delivered  to  him  while 
in  good  health,  as  agreed  in  his  contract; 

We  are  constrained  to  hold,  under  the 
documentary  history  and  undisputed  facts 
of  this  case,  that  the  tentative  contract  of 
insurance  was  never  consummated  by  de- 
livery of  the  policy  to  the  applicant  during 
his  lifetime. 

The  judgment  is  therefore  reversed,  and 
no  new  trial  granted. 


NSW  MEXICO  SUPREMX:  COURT. 

W.  E.  ROGERS 

V. 

KEMP  LUMBER  COMPANY, 

(—  N.  M.  — ,  137  Pac.  586.) 

Appeal  —  ftom  Justice  of  peace  —  re- 
trial. 

1.  On  appeal  to  the  district  court  from  a 

Headnotes  by  Robebts,  Ch.  J. 


justice  of  the  peace  a  cause  is  triable  4/9 
noiTO. 

Attorney  and  client  —  recovery  on  note. 

2.  In  the  absence  of  a  contract,  ezpreas 
or  implied,  between  attorney  and  client, 
fixing  the  stipulated  percentage  which  the 
payee  is  entitled  to  recover  from  the  payor, 
in  case  of  default  and  the  placing  of  the 
note  in  the  hands  of  an  attorney  for  col- 
lection, as  the  compensation  which  the 
attornev  is  to  receive,  the  attorney  is  only 
entitled  to  recover  from  his  client  the 
reasonable  value  of  his  services. 

(December  2,  1913.) 

CROSS  APPEALS  from  a  judgment  of 
the  District  Court  for  Chaves  County 
in  plaintiff's  favor  in  a  suit  to  recover  at- 
torney's fees  alleged  to  be  due  and  unpaid; 
defendant  appealing  from  the  judgment, 
and  plaintiff  appealing  from  an  order  deny- 
ing affirmance  of  the  judgment  of  a  Justice 
of  the  Peace  before  whom  the  cause  origi- 
nated.     Reversed   on    defendant's    appeaL 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Rogers  for  plaintiff. 

Messrs.  Held  &  Hervey  for  defendant. 

Roberta,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellee  instituted  suit  before  a  justice  of 
the  peace  in  Chaves  county  to  recover  the 
sum  of  $85,  alleged  to  be  due  him  from 
the  appellant  as  attorney's  fees.  In  the  jus- 
tice court  appellant  interposed  a  plea  to 
the  jurisdiction  of  the  justice  of  the  peace, 
which  was  overruled,  and  thereupon  it  de- 
clined to  plead  further,  and  judgment  was 
rendered  in  favor  of  appellee  for  the  sum 
prayed  for  in  his  complaint.  Appellant  ap- 
pealed to  the  district  court,  and  there  con- 
ceded the  jurisdiction  of  the  justice  of  the 
peace,  whereupon  appellee  moved  for  judg- 
ment of  the  district  court  affirming  the 
judgment  of  the  justice  of  the  peace,  which 


Vote.  —  Stipulation  in  contract  for  at- 
torney's fees  as  measure  of  contpen- 
sation  to  which  attorney  is  entitled. 

It  is  not  intended  in  this  note  to  discuss 
the  recovery  by  the  client  from  his  debtor 
of  stipulated  attorney's  fees,  and  the  cita- 
tion of  a  few  cases  of  this  character  is  only 
by  way  of  illustration. 

Where  the  contract  between  attorney  and 
client  does  not'  fix  the  compensation,  its 
measure  is  what  the  services  are  reason- 
ably worth.  If  the  matter  were  to  be  de- 
cided by  strict  logic,  it  would  seem  that  the 
stipulation  in  the  contract  between  the  debt- 
or and  creditor  had  nothing  to  do  with 
matters  between  the  creditor  and  his  attor- 
ney. And  where  the  creditor  has  failed  to 
realize  an  amount  sufficient  to  pay  the  fees 
61  L.R.A.(N.S.) 


stipulated  in  the  contract  between  debtor 
and  creditor,  owing  solely  to  the  deficiency 
in  the  proceeds  of  the  property  liable,  or  to 
the  inability  of  the  debtor  to  pay,  the  strict 
logic  of  the  situation  is  properly  applicable, 
as  in  Rogers  v.  Kemp  Lumber  Co.,  where 
it  would  seem  clear  that  the  court  correctly 
decided  that  the  attorney  was  not  entitled 
to  recover  the  amount  stipulated  in  the 
mortgage  for  attorney's  fees. 


Where  creditor  has  collected  attorneys'  fees. 

But  where  the  creditor  has  collected  from 
his  debtor  tiie  amount  stipulated  for  in  the 
contract,  and  attorney  and  client  have  no 
agreement  fixing  the  amount  of  the  attor- 
ney's compensation,  may  the  attorney  then 
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motion  was  overruled,  and  which  ruling  of 
the  court  is  assigned  as  error  bj  appellee 
upon  a  cross  appeal.  The  assignment  is 
wholly  without  merit,  as  the  case  in  the  dis- 
trict court  is  triable  de  novo  upon  the 
merits  under  our  statute. 

The  facts  necessary  to  be  stated  to  under- 
stand the  question  raised  by  appellant  by 
his  assignment  of  errors  may  be  briefly 
stated  as  follows:  Appellant  held  a  power 
of  sale  mortgage,  securing  a  note  which  pro- 
vided, upon  default,  for  10  per  cent  addi- 
tional upon  the  amount  of  principal  and 
interest  unpaid  "for  attorney's  fees,  if 
placed  in  the  hands  of  an  attorney  for 
collection."  The  mortgagor  being  in  de- 
fault, appellant  consulted  appellee  as  an  at- 
torney, relative  to  the  procedure  to  be  taken 


by  it  to  foreclose  the  mortgage  and  its 
rights  under  the  mortgage,  and  had  him 
draw  a  pencil  memorandum  of  a  notice  of 
sale,  which  appellant  caused  to  be  pub- 
lished, as  required  by  law.  Appellant  sold 
the  property  under  the  notice  of  sale  for 
$850,  which  was  sufficient  to  cover  the 
principal,  interest,  and  costs  of  sale,  not 
including  any  charge,  however,  for  attor- 
ney's fees.  Appellee  claims  that  he  is  en- 
titled to  10  per  cent  of  the  amount  due 
on  the  note  at  the  time  of  sale  as 'attor- 
ney's fees,  by  reason  of  the  stipulation  in 
the  note  above  set  out.  Appellant,  on  the 
other  hand,  insists  that  he  is  only  entitled 
to  reasonable  compensation,  and  as  the 
evidence  introduced  upon  the  trial  in  the 
district  court,  without  dispute,  shows  t!iat 


recover  the  amount  of  "attorney's  fees" 
which  was  stipulated  for  between  the  debtor 
and  the  creditor,  and  which  the  creditor 
has  collected?  It  would  seem  that  in  this 
case  the  answer  to  the  question  does  not 
depend  upon  strictly .  logical  rules,  but  is 
governed  by  the  view  obtaining  in  the  par- 
ticular jurisdiction  with  reference  to  the 
recovery  upon  stipulations  for  attorneys' 
fees  in  contracts;  that  is  to  say,  is  such 
recovery  allowed  as  liquidated  damages,  or 
is  it  allowed  only  as  an  indemnity? 

Where  such  fees  are  considered  purely  as 
liquidated  damages,  it  would  seem  that  the 
logical  rule  should  apply,  that  the  prin- 
cipal contract  has  no  connection  with  the 
relations  between  attorney  and  client.  This 
would  seem  to  be  indicated  by  cases  sustain- 
ing the  theory  of  liquidated  damages  where 
the  question  arose  between  debtor  and  cred- 
itor. Thus,  for  example,  in  Barbee  v.  Ault- 
man,  102  Iowa,  278,  71  N.  W.  235,  the  court 
described  the  situation  which  existed  in 
Iowa  before  the  statute  regelating  the  mat- 
ter as  follows:  "Whether  the  plaintiff  had 
a  contract  with  his  attorney  for  more  or 
less  than  was  recovered  on  the  note  was  en- 
tirely immaterial,  and  whether  the  attorney 
was  paid  for  his  services  was  also  regarded 
as  unimportant.  .  .  .  The  judgment  for 
fees  was  not  held  in  trust  for  the  attorney, 
for,  in  the  absence  of  a  contract  between 
himself  and  his  client,  he  had  no  interest 
in  the  amount  recovered." 

So,  in  Scholey  v.  De  Mattos,  18  Wash. 
504,  52  Pac.  242,  it  was  held  that  the  fact 
that  the  attorney  was  to  receive  less  than 
the  sum  stipulated  as  fees  in  the  contract 
was  no  defense  to  the  debtor  against  paying 
such  stipulated  sum,  under  the  old  statute, 
providing  that  "in  all  judgments  on  promis- 
sory notes  and  similar  instruments  in  writ- 
ing, whether  secured  by  mortgage  or  not, 
an  attorney's  (fee)  may  be  allowed  when 
specially  contracted  to  be  paid  by  the  terms 
of  the  note  or  mortgage,  in  any  amount  so 
specially  contracted." 

But  the  situation  is  difTerent  where  the 
theory  of  indemnity  applies,  for  there  the 
creditor  is  onlv  allowed  to  recover  these  fees 
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upon  the  theory  that  he  has  to  pay  them 
over  to  his  attorney.  Thus,  for  example, 
we  find  it  has  been  held  that,  to  entitle  a 
plaintiff  in  foreclosure  to  recover  attorney's 
fees  where  the  same  are  stipulated  for  in 
the  mortgage,  he  must  show  an  agreement 
to  pay  his  attorney  a  fixed  or  reasonable 
sum  for  his  services,  and  the  reasonableness 
of  the  fee  agreed  upon,  or  what  is  a  reason- 
able fee  in  such  an  action.  Porter  v.  Title 
Guaranty  &  S.  Co.  17  Idaho,  364,  27  L.R.A. 
(N.S.)  Ill,  106  Pac.  299);  that  an  agree- 
ment by  the  plaintiff  with  his  attorney  for 
a  sum  smaller  than  is  stipulated  for  attor- 
ney's fees  in  the  principal  contract  will  limit 
his  recovery  for  attorney's  fees  to  such 
smaller  sum  (Kennedy  v.  Richardson,  70 
Ind.  624;  Dunovant  v.  Stafford,  36  Tex. 
Civ.  App.  33,  81  S.  W.  101,  obiter)  ;  that 
the  holder  could  recover  on  the  note  only 
such  amount  for  attorney's  fees  as  his  at- 
torney could  recover  from  him  for  his  ser- 
vices, as  in  such  case  the  attorney  could 
recover  only  the  reasonable  value  of  his 
services,  and  that  should  be  the  measure  of 
the  recovery  which  the  holder  of  the  note 
could  obtain  against  the  maker  (Texas  Land 
&  Loan  Co.  v.  Robertson,  38  Tex.  Civ.  App. 
521,  86  S.  W.  1020) ;  that  the  maker  of  a 
note  stipulating  for  10  per  cent  attorney's 
fees  was  estopped,  in  the  absence  of  fraud 
or  mistake,  from  claiming  that  the  amount 
was  not  reasonable  against  his  creditor, 
who  had  already  contracted  to  pay  his  at- 
torneys that  amount  ( Dunovant  v.  Stafford, 
supra).  So  there  are  statutes  requiring  an 
affidavit  of  the  attorney  that  there  has  been 
no  agreement  between  the  attorney  and  any 
other  person  to  divide  the  fee  before  any 
allowance  of  attorney's  fees  shall  be  made 
bv  the  court.  Wilkins  v.  Troutner,  66 
Iowa,  567,  24  N.  W.  37. 

Probably  the  decision  in  Rogers  v.  Kbhp 
Lumber  Co.  would  have  been  for  the  at- 
torney if  the  client  had  collected  the  fees 
from  his  debtor,  as  the  same  court  said  in 
Exchange  Bank  v.  Tuttle,  6  N.  M.  427,  7 
L.R.A.  445,  23  Pac.  241,  in  sustaining  a 
judgment  on  a  note,  including  10  per  cent 
attorney's    fees,    such    being   stipulated    in 
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f25  is  the  reasonable  value  of  the  services 
performed  by  appellee,  his  recovery  should 
be  limited  to  that  amount.  There  was  some 
claim  made  by  appellant  to  the  effect  that 
there  was  an  account  stated  between  the 
parties  for  $10  as  compensation;  but,  as 
appellee  testified  that  this  sum  was  for  only 
a  part  of  the  work  done  by  him,  viz,, 
drawing  the  notice  of  sale,  and  did  not  in- 
clude advice  and  consultation,  we  will  not 
consider  the  question,  but  will  treat  it  as 
not  being  involved  in  the  case. 

It  will  thus  be  observed  that  the  ques- 
tion in  the  case  is  as  to  whether  or  not  the 
stipulation  in  a  note  of  fixed  percentage  as 
attorney's  fees  is  the  measure  of  compensa- 
tion between  attorney  and  client,  where  a 
dispute  arises  between  them  as  to  the  at- 
torney's compensation,  in  the  absence  of  a 
contract,  express  or  implied,  fixing  such 
amount  as  compensation.  Upon  the  ques- 
tion no  authorities  have  been  cited  by  either 
party,  but  on  principle  it  would  seem  that 
the  question  must  be  answered  in  the  nega- 


tive. The  stipulated  amount  in  the  note  is 
the  limit  of  the  payee's  right  to  recover 
from  the  payor,  and  is  inserted  solely  for 
his  benefit,  and  to  compensate  him  for  dam- 
ages and  expense  entailed  upon  him  by  rea- 
son of  the  payor's  default.  As  between 
payee  and  his  attorney,  in  the  absence  of  a 
contract,  express  or  implied,  the  attorney 
is  not  limited  to  the  percentage  stated  in 
the  note,  nor  does  it  measure  his  compen- 
sation. He  is  entitled  to  recover  only  the 
reasonable  value  of  his  services. 

As  the  undisputed  facts  in  this  case  show 
that  the  reasonable  value  of  appellee's  serv- 
ices, based  upon  the  quantum  meruit,  are 
$26,  this  cause  is  reversed,  and  the  Dis- 
trict Court  is  directed  to  enter  judgment  in 
appellee's  favor  for  said  sum;  and  it  is  so 
ordered. 

Hanna  and  Parker,  JJ.,  concur. 

Petition  for  rehearing  denied  December 
22,  1913. 


the  note:  "The  amount  has  been  fixed  by 
the  contract,  and  we  must  presume  that 
the  amount  fixed  was  the  reasonable  value 
of  the  services  rendered,  until  the  contrary 
appears.  The  amount  being  fixed  and  value 
reasonable,  the  court  below  committed  no 
error  in  giving  judgment  for  the  amount 
provided  for  in  the  note."  • 

The  question  of  attorney's  fees  arose  di- 
rectly between  attorney  and  client  in  Thayer 
V.  Harbican,  70  Wash.  278,  126  Pac.  625, 
where  the  terms  of  the  notes  and  mortgage 
do  not  appear,  but  a  foreclosure  suit  upon 
them  was  settled  upon  payment  of  prin- 
cipal, interest,  costs,  and  "an  attorney's  fee 
of  $300,"  and  it  was  held  that  the  attorney 
was  entitled  to  collect  the  entire  $300,  from 
his  client  for  his  foes.  The  attorney,  said 
the  court,  had  no  right  to  exact  that  sum 
from  the  debtor,  nor  the  client  to  receive  it, 
""except  as  a  reasonable  attorney's  fee  for 
the  work  done.  They  are  both,  under  these 
circumstances,  estopped  to  say  that  the 
amount  so  exacted  and  paid  was  not  the 
reasonable  value  of  the  attorney's  services. 
The  rights  of  the  parties  being  thus  estab- 
lished by  the  admitted  facts,  the  plaintiff 
was  entitled  to  judgment  as  a  matter  of 
law.  .  .  .  While  a  valid  contract  might 
have  been  made  between  the  parties  here, 
as  attorney  and  client,  for  more  than  the 
amount  exacted  from  the  mortgagor  as  an 
attorney's  fee,  no  valid  contract  could  have 
been  made  which  contemplated  less.  Since 
the  act  of  1805  (Laws  1895,  p.  81;  Rem.  & 
Bal.  Code,  §  475),  the  amount  of  the  at- 
torney's fee  which  may  be  collected  from  a 
mortgagee  is  no  longer  the  subject  of  bind- 
ing stipulation  in  the  mortgage  or  note, 
though  prior  to  that  time  it  was.  Since 
that  act,  a  reasonable  fee  only  can  be  ex- 
acted in  any  event;  and  manifestly  no  sum 
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larger  than  that  received  by  the  attorney 
would  be  a  reasonable  fee.  Any  other  con- 
struction of  that  statute  would  allow  the 
attorney's  fee  collected  from  the  mortgagor 
to  be  made  a  cloak  for  usury.  In  any  event, 
therefore,  the  respondent,  having  collected 
$300  as  an  attorney's  fee,  was  estopped  to 
claim  it,  or  any  part  of  it,  as  his  own. 
There  could,  hence,  be  no.  bona  fide  dispute 
that  that  sum,  at  least,  was  due  to  the  ap- 
pellant." 

In  Thayer  v.  Harbican  the  court,  in  say- 
ing that  the  client  was  "estopped"  to  deny 
that  the  services  of  the  attorney  were  rea- 
sonably worth  the  sum  which  the  client  had 
collected  as  attorney's  fees,  probably  does 
not  mean  that  there  was  any  technical  es- 
toppel. Probably  the  recovery  of  the  fees 
by  the  client  as  an  indemnity  has  generally 
occurred  when  the  services  have  been  prac- 
tically finished,  so  that  but  little  was  in- 
tended to  be  left  to  conjecture,  and  it  may 
be  that  in  case  of  recovery  which  designedly 
resulted  substantially  to  the  client's  own 
benefit,  the  debtor  might  have  an  action 
against  him  for  money  had  and  received. 
But  while  the  decision  in  the  Thayer  Case 
seems  fair  and  reasonable,  and  is  within  the 
practical  common  sense  of  the  situation,  it 
is  not  easy  to  state  precisely  on  what  legal 
grounds  it  rests.  Apart  from  the  question 
of  technical  estoppel  or  technical  logic,  it 
seems  probable  that  the  courts  will  decline 
to  permit  the  client  who  has  recovered  at- 
torney's fees  upon  the  theory  of  indemnity 
against  his  counsel's  charges,  to  retain  them 
for  his  own  benefit,  and  thus  profit  by  his 
dishonesty  to  his  debtor  with  the  assist- 
ance of  the  court. 

As  stated  above,  where  the  theory  of  in- 
demnity does  not  obtain,  the  situation  is 
entirely  different.  B.  B.  B. 
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T.  J.  ATWOOD,  Respt., 

V. 

CHARLES  ROAN 

and  ' 

G.  A.  TUCKER  et  al..  Garnishees,  Appts. 

(26  N.  D.  622,  145  N.  W,  587.) 

Writ  —  substituted  service  —  sufflcienoy 
of  affidavit. 

1.  An  affidavit  for  publication  of  sum- 
mons  filed  under  §  6840,  Rev.  Codes  1905, 
requiring  the  "stating  the  place  of  defend- 
ant's residence,  if  Icnown  to  the  affiant,  and, 
if  not  known,  stating  that  fact,"  as  a  basis 
for  substituted  service,  is  not  complied  with 
by  filing  an  affidavit  stating  "that  the  last- 
knoivn  postoffice  address  of  the  defendant 
is  unknown." 

Same  —  validity. 

2.  Such  an  affidavit  for  publication  is  not 
a  substantial  compliance  with  such  statu- 
tory requirement,  and  is  void. 

Headnotes  by  Goss,  J. 


Garnishment  —  void     publication     of 
summons  —  effect. 

3.  Personal  service  of  regular  garnish- 
ment proceedings  upon  resident  garnishee 
defendants  was  had,  who  defaulted,  and 
thereby  admitted  liability.  Subsequently, 
attempted  substituted  service  of  summons 
by  publication  was  had  upon  a  void  affidavit 
for  publication.  Judgment  was  enteiied 
against  both  defendant  and  garnishee  by 
default.    Held : 

(a)  Such  judgment  as  to  both  defendant 
and  garnishees  was  void  as  entered  with- 
out jurisdiction. 

(b)  Judgment  against  the  garnishee  de- 
fendants cannot  be  entered  by  default  until 
after  entry  of  a  valid  judgment  against  the 
principal  defendant,  Uie  garnishment  pro- 
ceedings not  being  an  independent  action,, 
but  wholly  ancillary  to  the  main  action 
against  the  principal  defendant. 

(c)  Garnishee  defendants  by  defaulting 
in  answer  are  not  concluded  from  raising 
the  question  of  jurisdiction  over  the  prin- 
cipal defendant  by  motion  to  vacate  the 
judgment  against  the  principal  defendant 
and  themselves  for  want  of  jurisdiction. 

(d)  Such  a  motion  to  vacate  is  a  direct,. 


Note.  —  Right  of  garnishee  to  attack 
judgment  against  principal  defend- 
ant  for  laclc  of  jurisdiction. 

This  note  presupposes  that  the  judgment, 
so  far  as  the  principal  defendant  is  con- 
cerned, is  void  for  failure  of  statutory  serv- 
ice or  notice  upon  or  to  him,  and  does  not 
go  into  the  questions  whether  the  defect  is 
an  irregularity  rendering  the  judgment 
voidable,  or  one  that  renders  it  void.  The 
expressions  "service"  or  "legal"  or  "statu- 
tory service"  or  "notice"  as  used  in  this 
note  are  intended  to  include  constructive 
or  substituted  service  or  notice. 

The  question  of  the  relation  of  the  gar- 
nishment proceeding  to  the  principal  suit, 
and  the  consequent  nature  of  the  attack 
by  the  garnishee  upon  the  principal  judg- 
ment as  direct  or  collateral,  is  beyond  the 
scope  of  this  note.  See,  for  example,  ^abor 
V.  Bank  of  Leadville,  35  Colo.  1,  83  Pac. 
1060;  Dennison  v.  Taylor,  142  111.  45,  31 
N.  E.  148;  Simmons  v.  Missouri  P.  R.  Co. 
19  Mo.  App.  542;  Erwin  v.  Heath,  50  Miss. 
795;  Melloy  v.  Deal,  124  Pa.  161,  16  Atl. 
747;  Keystone  Brewing  Co.  v.  Canavan,  221 
Pa.  366,  70  Atl.  785. 

It  is  not  in  general  intended  to  include 
cases  holding  that  void  judgments  in  the 
principal  case  are  no  protection  against  the 
garnishee. 

It  would  seem  to  be  clear  that  %  court 
has  no  power  to  compel  a  debtor  to  pay 
his  debt  to  a  third  person  unless  he  will  be 
protected,  at  least  within  the  court's  juris- 
diction, in  so  doing,  and  as  payment  under 
a  void  judgment  is  no  protection  to  the 
debtor,  the  garnishee  is  entitled  to  a  day 
in  court  to  attack  the  judgment  against  the 
principal  debtor  as  void.  Consequently,  if 
the  garnishee  claims  that  such  judgment  is 
void  for  lack  of  service  or  notice  upon  or 
61  LJl.A.(N.S.) 


to  the  principal  defendant,  he  may  raise 
that  question  in  the  proceedings  against 
himself.  Hinman  v.  Andrews  Opera  Co.  4^ 
111.  App.  135;  Littlestone  v.  Goldenberg, 
66  111.  App.  673;  Czyston  v.  St.  Stanislaus- 
Parish,  131  111.  App.  161;  McKev  v.  Cobb,. 
33  Miss.  533;  Hinds  v.  l^iller,  52  kiss.  845; 
Smith  V.  McCutchen,  38  Mo.  415;  McCloon 
V.  Beattie,  46  Mo.  391;  Smith  v.  Montoya,. 
3  N.  M.  13,  1  Pac.  175;  Sun  Mut.  Ins.  Cou 
V.  Seeligson,  59  Tex.  3  {obiter) ;  Beaupre 
V.  Brigham,  79  Wis.  436,  48  N.  W.  596;  see 
also  other  cases  infra. 

So,  he  may  raise  the  question  that  there 
is  no  judgment  at  all  against  the  principal 
defendant.  Hauptman  v.  Richards,  85  Mo. 
App.  188. 

In  Pierce  v.  Carleton,  12  111.  358,  54  Am. 
Dec.  405,  the  court,  while  deciding  that 
there  had  been  jurisdiction  by  publication 
to  enter  judgment  against  the  principal  de- 
fendant, said:  "The  first  question  arising 
on  this  record  is  whether  a  garnishee  who 
sues  out  a  writ  of  error  to  reverse  a  judg- 
ment rendered  against  him  may  inquire  into 
the  legality  and  regularity  of  the  previous 
proceedings  against  the  defendant  in  at- 
tachment. In  one  respect,  he  unquestion- 
ably can.  In  a  suit  by  attachment,  the 
court  must  acquire  jurisdiction,  and  pro- 
ceed to  enter  a  judgment  against  the  de- 
fendant, before  it  can  pronounce  any  judg- 
ment against  a  party  summoned  as  gar- 
nishee. If  the  previous  proceedings  are  un- 
authorized and  void,  there  is  no  sufficient 
basis  to  support  the  judgment  against  the 
garnishee.  He  would  not  be  protected  in 
the  payment  of  a  judgment  obtained  under 
such  circumstances.  It  would  be  regarded 
as  a  voluntary,  and  not  a  compulsory,  pay- 
ment, and  the  defendant  might  compel  nimi 
to  pay  a  second  time.  It  is  clear,  there- 
fore, that  a  garnishee  should  be  permitted! 
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and  not  a  collateral,  attack  upon  the  pur- 
ported judgment. 

(e)  Default  of  garnishee  defendants  can- 
not clothe  the  court  with  jurisdiction  in 
the  main  action,  or  validate  Toid  proceed- 
ings taken  against  the  principal  defend- 
ant, and  the  proceedings  against  the  gar- 
nishees fall  with  the  failure  of  jurisdiction 
in  the  main  action  against  the  principal  de- 
fendant. 

(January  21,  1914.) 

APPEAL  by  the  garnishees  from  an  order 
of  the  District  Court  for  Stutsman 
County  denying  their  application  for  the 
vacation  of  a  judgment  against  them  and 
the  principal  defendant  for  want  of  juris- 
diction in  an  action  of  garnishment.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Stillman,  for  appel- 
lants : 

The  court  was  without  jurisdiction  to 
entertain  the  plaintiff's  action. 

Brown,  Jurisdiction,  2d  ed.  §  61,  p.  221; 
Fomeroy  v.  Bctts,  31  Mo.  419;   Lonkey  v. 


Keyes  Silver  Min.  Co.  21  Nev.  312,  17 
L.R.A.  361,  31  Pac.  37;  New  Yoric  fiaptiai 
Union  v.  Atwell,  95  Mich.  239,  64  X.  W. 
760;  Fetes  v.  Volmer,  28  X.  Y.  S.  R.  317, 
8  N.  T.  Supp.  294;  Botbell  v.  Hoellvaitk, 
10  S.  D.  491,  74  N.  VV.  231:  Williams  t. 
Fairmount  School  Dist,  21  N.  D.  198,  129 
N.  W.  1027. 

The  garnishment  proceeding  authorized 
by  our  statute  is  not  a  proceeding  t»  rtm, 
but  one  strictly  in  personam,  and  the  judg- 
ment against  the  garnishees  must  be  pre- 
ceded by  a  personam  judgment  against  tb« 
defendant  in  the  principal  action. 

20  Cyc.  978-981;  9  Enc.  PL  &  Pr.  810, 
3  Wade,  Attachm.  §§  327  et  seq. ;  2  Suther- 
land, Code  PI.  §  2791. 

A  judgment  against  garnishees  without  i 
valid  judgment  against  the  principal  de- 
fendant is  a  nullity. 

Hinds  V.  Miller,  62  Miss.  846;  Frisk  v. 
Reigelman,  75  Wis.  499,  17  Am.  St.  Reji. 
198.  43  N.  W.  1117,  44  N.  W.  766;  Shoe- 
maker V.  Pace,  —  Tex.  Civ.  A  pp.  — ,  4J 
S.  W.  498 ;  St.  Louis,  I.  M.  A  S.  R.  Co.  v. 
McDermitt,  91   Ark.   112,    120  S.   W.  831; 


to  inqui'^e  into  the  validity  of  the  previous 
proceedings  in  the  case.  If  such  proceedings 
are  void,  the  judgment  against  the  garnishee 
may  for  that  cause  be  reversed  on  error." 

The  garnishee  must  see  that  there  is 
jurisdiction  over  the  principal  defendant 
(Louisville,  N.  A.  &  C.  R.  Co.  v.  Parish,  6 
Ind.  App.  89,  33  N.  E.  122)  ;  he  may  ob- 
ject to  the  record  of  the  original  judgment 
when  offered  in  evidence,  in  that  it  does 
not  show  service  on  the  principal  defendant 
the  statutory  length  of  time  before  judg- 
ment could  be  entered  upon  it  (France  v. 
Evans,  90  Mo.  74,  2  S.  W.  141 ) ;  he  may 
attack  the  principal  judgment  on  the  ground 
that  the  attachment  on  which  it  was  based 
was  issued  by  the  clerk  as  such  an  attach- 
ment was  void  as  to  the  defendants  in  at- 
tachment, who  were  nonresidents  and  had 
not  appeared  (Flash  v.  Paul,  29  Ala.  141)  ; 
he  may  plead  to  the  jurisdiction  where  the 
service  against  the  principal  defendant,  a 
corporation,  was  made  on  a  simple  stock- 
holder (Tabor*  v.  Bank  of  Leadville,  35 
Colo.  1,  83  Pac.  1060);  and  he  may  raise 
the  question  that  the  principal  defendant, 
a  corpora*^i-^Ti,  had  been  dissolved  before  the 
judf?mcnt  .^gainst  it,  although  such  judg- 
ment was  by  default  (Farmers'  &  M.  Bank 
V.  Little,  8*  Watts  &  S.  207,  42  Am.  Dec. 
293 ) . 

The  proceeding  against  a  trustee  in  trus- 
tee process  should  be  dismissed  on  his  mo- 
tion where  there  is  no  service  on  the  prin- 
cipal (Was^iburn  v.  New  York  &  V.  Min. 
Co.  41  Vt.  oO)  ;  and  the  garnishee  may  move 
to  quash  the  writ  of  garnishrac^nt  for  lack 
of  service  upon  the  principal  defendant  in 
the  principal  suit  appearing  upon  the  rec- 
ord (Hedrix  v.  Hedrix,  103  Mo.  App.  40, 
77  S.  W\  405,  where  the  principal  judgment 
preceded  the  garnishment).  See  also  Steel 
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V.  Goodwin,  113  Pa.  288.  6  Atl.  49,  where 
it  was  said  obiter  that,  on  motion  of  the 
garnishee,  the  court  may  quash  the  writ 
of  attachment  if  the  proceedings  are  void 
or  grossly  irregular. 

And  where  tiie  statutory  plea  for  the  gar- 
nishee under  scire  facias  was  limited  to  "no 
goods,"  etc.,  it  was  held  that  under  it  be 
might  raisa  the  absence  of  judgment  in  at- 
tachment. Welsh  V.  Blackwell,  16  N.  J.  L. 
66. 

In  Blake  v.  Jones,  7  Mass,  28,  it  was  held 
that  a  trustee  should  not  plead  lack  of  jurii- 
diction  over  the  principal,  unless  he  ha« 
effects  of  the  principal,  when  he  may  plead 
in  abatement  lack  of  such  jurisdiction. 

There  are  but  few  cases  which  question 
the  right  of  the  garnishee  to  question  the 
principal  judgment  as  void. 

In  Minor  v.  Cook,  Kirby,  167,  the  court 
refused  to  permit  the  garnishee  to  plead  no 
service,  on  the  principal  defendant  stating 
that  the  garnishee  would  hot  be  prejudiced, 
as  he  would  be  indemnified  against  any  re- 
covery by  the  principal  defendant  to  thf 
amount  he  had  to  pay  in  garnishment. 

In  Black  v.  Nease,  37  Pa.  433,  a  cti» 
without  the  scope  of  this  note,  it  was  stated 
that  in  execution  attachment,  as  in  foreign 
attachments,  there  could  be  no  issue  raised 
as  to  the  validity  of  the  principal  judp 
ment;  but  the  later  rule  in  Pennsylvania 
would  seem  to  be  that  the  garnishee  maj 
attack  the  principal  judgment  whenever  the 
principal  defendant  might  attack  it.  Mel* 
loy  V.  Deal,  124  Pa.  161,  16  Atl.  747;  Key- 
stone Brewing  Co.  v.  Canavan,  221  Pa.  3Cfi. 
70  Atl.  785. 

It  may  be  here  noted  that  in  Foster  t. 
Jones,  1  M'Cord,  L.  116,  in  overruling  a 
motion  to  open  a  judgment  against  the  gar- 
nishee on  the  ground  of  his  attorney's  wf 
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Matheney  ▼.  Earl,  75  Ind.  631;  Iron  Cliffs 
Ck).  V.  Lahais,  52  Mich.  394,  18  N.  W.  121. 

Section  6982,  Rev.  Codes  1905,  providing 
for  judgment  against  the  principal  defend- 
ant before  the  trial  of  the  garnishment,  is 
mandatory. 

Streissguth  v.  Reigelman,  76  Wis.  212, 
43  N.  W.  1118;  State  v.  Barry,  14  N.  D. 
316,  103  N.  W.  637;  Jordan  v.  Davis,  10 
Okla.  329,  61  Pac.  1063;  Traders'  Mut.  L. 
Ins.  Co.  T.  Humphrey,  207  111.  540,  69  N. 
£.  376. 

Messrs.  Oscar  J.  Seller  and  A.  W. 
Aylmer  for  respondent. 

Go80,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1908,  plaintiff,  Atwood,  be- 
gan an  action  in  district  court  against  de- 
fendant Roan,  and  obtained  personal  serv- 
ice of  a  garnishment  upon  Tucker,  Wall  is, 
and  Goyden,  as  garnishee  defendants,  with- 
in Stutsman  county.  Personal  service  was 
not  had  on  defendant  Roan,  but  after  serv- 
ice of  the  garnishee  defendants,  plaintiff 
filed  a  defective  affidavit  for  publication  of 


summons,  reciting  "that  the  last-known  post- 
office  address  of  the  above-named  defendant, 
Charles  Roan,  is  unknown,''  instead  of  stat- 
ing "the  place  of  the  defendant's  residence, 
if  known  to  the  affiant,  and,  if  not  known, 
stating  that  fact,"  as  required  by  §  6840, 
Rev.  Codes  1905.  Hie  affidavit  omits  to 
state  the  place  of  defendant's  residence,  or 
that  his  residence  was  unknown.  Instead, 
it  does  allege  that  his  last  known  post- 
office  address  is  unknown,  the  equivalent  of 
saying  that  he  does  not  know  what  his  last 
postoffice  address  was.  This  affidavit  was 
the'  basis  for  substituted  service  by  publi- 
cation of  summons.  The  garnishee  defendants 
defaulted  in  answering  the  garnishee  sum- 
mons. Judgment  was  entered  March  2,  1909, 
against  the  defendant  Roan  for  $289.35 
costs  and  damages  upon  such  substituted 
service,  and  judgment  was  also  then  taken 
for  said  amount  against  all  of  the  garnishee 
defendants.  On  September  23,  1911,  the 
garnishee  defendants  moved  to  vacate  the 
judgment  taken  against  the  defendant  and 
themselves,  basing  the  motion  upon  an  affi- 
davit reciting  the  alleged  invalidity  of  the 


lect,  it  was  held  that  the  garnishee  could 
not,  if  the  judgment  were  opened,  attack 
the  prinicipal  judgment  for  irregularity,  as 
his  payment  under  order  of  court  would 
protect  him.  Followed  in  Camberford  v. 
Hall,  3  M'Cord,  L.  345  (a  case  without  the 
scope  of  this  note),  apparently  holding  that 
a  judgment  of  a  court  of  competent  juris- 
diction ia  voidable,  not  void. 

Time  of  attack. 

It  is  not  too  late  for  the  garnishee,  after 
he  has  pleaded  non  assumpsit  and  nulla 
bona,  to  move  to  quash  the  writ  of  attach- 
ment on  the  ground  of  lack  of  legal  notice 
to  the  principal  defendant.  Stone  v.  Ma- 
gruder,  10  Gill  &  J.  383,  32  Am.  Dec.  177. 

But  in  Carrington  v.  Eastman,  1  Pinney 
(Wis.)  650,  the  court  said:  "Many  other 
orrers  are  complained  of,  such  as  defects 
in  the  affidavit  upon  which  the  writ  was  al- 
lowed; total  want  of  legal  service,  etc,  to 
all  of  which  the  ready  reply  is  that,  if  ever 
it  were  competent  for  the  garnishees  to  take 
advantage  of  such  defects,  it  is  too  late  for 
them  to  do  so  after  their  appearance  to  the 
scire  facias,  and  plea  to  the  merits."  The 
court  does  not '  state  whether  the  defects 
were  mere  irregularities  or  whether  they 
rendered  the  judgment  void. 

Upon  an  order  on  the  garnishee  to  show 
<<*ause  why  judgment  should  not  issue 
against  him,  he  may  show  that  the  attempt- 
ed service  by  publication  upon  the  prin- 
cipal defendant  was  defective,  and  so  there 
was  no  valid  judgment  against  the  prin- 
cipal defendant.  Everett  v.  Connecticut 
Mut.  L.  Ins.  Co.  4  Colo.  App.  609,  36  Pac. 
616. 

It  may  be  noted  that  where  the  gar- 
nishee pleaded  nulla  hona,  he  was  allowed, 
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after  verdict,  and  on  payment  of  costs,  to 
move  to  quash  the  proceedings  or  the 
ground  that  the  attacnment  was  void  as 
the  principal  defendant  was  in  the  county 
when  the  attachment  was  issued  and  served. 
Webb  V.  Opera  Co.  3  Pa.  Dist.  R.  825. 

Where  both  principal  defendant  and  gar- 
nishee defaulted,  the  plaintiff  entered  judg- 
ment against  the  principal  defendant  and 
then  brought  an  action  against  the  gar- 
nishee for  failing  to  answer,  and  it  vrss  held 
that  the  action  must  fail  on  the  defense  of 
the  garnishee  that  there  was  no  legal  serv- 
ice upon  the  principal  defendant  in  the 
suit  against  him.  Pope  ▼.  Hibernia  Ins. 
Co.  24  Ohio  St.  481. 

It  is  the  theorv  in  Greorgia  that  the  gar- 
nishee cannot  attack  the  judgment  against 
the  principal  defendant  until  judgment  is 
about  to  be  entered  against  him  (the  gar- 
nishee). Merchants'  &  Mfrs.  Nat.  Bank  v. 
Haiman,  80  Ga.  624,  5  S.  E.  795,  cited  in 
Ingram  v.  Jackson  Mercantile  Co.  2  Ga. 
App.  218,  68  S.  E.  372,  followed  in  terms 
in  Whaley  v.  Kear,  139  Ga.  16,  76  S.  E. 
390,  where  it  is  not  as  clear  as  it  might  be 
that  the  rights  of  the  garnishee  are  pre- 
served by  this  practice. 

— in  arrest  of  judgment. 

In  Dcnnison  v.  Taylor,  142  111.  45,  31 
N.  E.  148,  the  court  sustained  the  gar- 
nishee's motion  in  arrest  of  the  judgment 
against  him,  on  the  ground  of  lack  of  juris- 
diction in  the  principal  suit  by  failing  there* 
in  to  make  the  statutory  mailing  of  the 
notice  to  the  principal  defendant. 

Upon  statutory  trials  de  novo  an  appeal. 

Upon  a  trial  de  novo  on  appeal  from  a  jus- 
tice's court,  the  garnishee  may  for  the  first 
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service  of  summons  by  publication  in  the 
main  action,  and  upon  the  entire  record, 
contending  that  the  entire  proceeding  is 
void,  as  had  without  jurisdiction  of  the  de 
fondant  Roan  or  any  subject-matter.  This 
motion  was  denied  by  order  dated  February 
3,  1912,  and  judgment  thereon  entered  re- 
affirming the  judgment  sought  to  be  va- 
cated, with  added  costs  taxed  in  the  sum  of 
$15.  From  this  order  and  judgment  de- 
fendants appeal,  staying  proceedings  pend- 
ing appeal. 

Two  main  questions  are  presented:  (1) 
Is  the  affidavit  for  publication  of  summons 
a  substantial  compliance  with  the  require- 
ments of  §  6840,  or,  on  the  contrary,  is  it 
a  nifllity;  (2)  if  said  affidavit  be  fatally 
defective,  can  the  garnishee  defendants,  in 
default  in  answer  after  personal  service  had 
upon  them,  and  who  oflfer  no  answer  or  de- 
fense on  the  merits  as  against  the  purported 
judgment  taken  against  them  by  default, 
now  urge  that  the  judgment  taken  by  the 


plaintiff  against  them  as  garnishee  defend- 
ants is  invalid? 

As  to  the  first  contention,  it  is  elementa- 
ry that  where  constructive  service  of  sum- 
mons is  had,  the  statute  governing  it  must 
be  strictly  complied  with.  The  attack  here 
made  on  this  judgment  is  direct,  and  not 
collateral.  Phelps  v.  McCollam,  10  N.  D. 
536,  88  N.  W.  292  J  and  Freeman  v.  Wood, 
11  N.  D.  1,  88  N.  W.  721.  So  we  are  not 
confronted  w^ith  any  presumptions  appli- 
cable as  tending  to  support  the  validity  of 
a  judgment  against  collateral  attack.  The 
affidavit  for  publication  speaks  for  itself, 
and  it  is  not  contended  that  there  is  any 
presumption  that  any  other  affidavit  of 
publication  was  ever  filed.  The  fact  that 
the  plaintiff  may  have  known  the  place  of 
the  defendant's  residence  and  still  have  been 
able  to  truthfully  declare  on  his  oath  that 
defendant's  'last-known  postoffice  address  is 
unknown"  to  him,  in  itself,  is  enough  to 
condemn  the  affidavit  as  invalid  as  a  sub- 


time  raise  the  question  of  lack  of  service 
on  the  principal  defendant.  Segar  v.  Mus- 
kegon Shingle  &  Lumber  Co.  81  Mich.  344, 
45  N.  W.  982. 

It  is  not  too  late  for  the  garnishee  to 
show  on  a  trial  de  novo  in  the  appellate 
court,  that  the  principal  judgment  was  ob- 
tained against  an  unrepresented  minor,  and 
was  therefore  void.  Johnson  v.  Murphy, 
124  La.  143,  49  So.  1007. 

After  judgment  against  garnishee. 

It  would  seem  reasonable  that  one  who 
is  brought  into  court  by  process  cannot  be 
reauired  to  take  notice  of  subsequent  events 
unless  they  occur  in  the  proceeding  in  which 
lie  is  brought  into  court,  or  unless  actual 
notice  of  such  subsequent  events  is  given 
to  him.  Consequently,  where,  at  the  time 
of  process  against  the  garnishee,  there  is 
no  judgment  in  the  principal  action,  a  sub- 
sequent judgment  in  the  principal  action 
should  be  open  to  attack  by  the  garnishee 
after  he  has  actual  notice  of  it.  And  if 
judgment  is  entered  against  the  garnishee 
before  he  has  actual  notice  of  the  judgment 
against  the  principal  defendant,  he  ought 
to  be  able  to  attack  such  principal  judg- 
ment after  judgment  against  himself. 

The  cases  of  Holbrook  v.  Evansville  & 
T.  H.  R.  Co.  114  Ga.  1,  39  S.  E.  937;  Hef- 
fernan  v.  Grymes,  2  Leigh,  512;  and  Cen- 
tral of  Georgia  B.  Co.  v.  Wright,  6  Ga.  App. 
614,  63  S.  E.  639,  are  sufficiently  dealt  with 
in  At  WOOD  v.  Roan.  The  same  holding  as 
in  the  Wright  Case  viz,y  that  the  garnishee 
after  judgment  against  him  may  not  attack 
the  principal  judgment,  was  repeated  in 
Farmers*  &  T.  Bank  v.  University  Pub.  Co. 
0  Ga.  App.  128,  70  S.  E.  602. 

— on    scire  facias   upon   judgment   against 

garnishee. 

It  has  been  held  (in  trustee  process)  that 
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on  a  scire  facias  upon  a  judgment  against 
the  trustee,  he  might  set  up  lack  of  legal 
service  on  the  principal  defendant.  Cota 
V.  Ross,  66  Me.  161;  Thayer  v.  Tyler,  10 
Gray,  104;  Pratt  v.  Cunliff,  9  Allen,  90. 

In  Thayer  v.  Tyler,  supra,  the  principal 
debtor  and  the  trustee  had  both  defaulted, 
and  the  court's  decision  was  upon  the 
ground  that  the  trustee  had  had  no  day  in 
court  to  raise  the  question  of  jurisdiction. 
The  same  theory  prevailed  in  Pratt  v.  Cun- 
liff, supra,  where  the  trustee  had  answered, 
as  he  might  properly  assume  that  legal 
service  would  be  thereafter  made  upon  the 
principal  defendant  before  the  entry  of 
judgment  against  the  latter.  In  Cota  v. 
Ross,  supra,  there  was  a  jury  trial,  the  na- 
ture of  the  garnishee's  answer  not  appear- 
ing ;  but  the  court  cites  the  foregoing  Massa- 
chusetts cases. 

—certiorari. 

It  was  held  in  St.  Louis,  I.  M.  k  S.  R. 
Co.  V.  McDermitt,  91  Ark.  112,  120  S.  W. 
931,  that  a  garnishee  should  set  up  de- 
fective service  in  the  principal  case  as  a 
defense,  and  if  he  has  defaulted  he  should 
appeal,  and  he  may  not  have  the  judgment 
questioned  on  certiorari. 

—on  appeal. 

It  has  been  held  that  the  garnishee  might 
raise  the  question  for  the  first  time  on  ap- 
peal. 

In  Schaller  v.  Marker,  136  Iowa,  675,  114 
N.  W.  43,  it  was  held  that  the  garnishee 
might  raise  for  the  first  time  on  appeal, 
although  he  had  answered  below,  an  objec- 
tion that  the  statutory  notice  had  not  been 
given  to  the  principal  defendant  in  the  suit 
against  him  to  obtain  jurisdiction  as  to 
him,  the  defect  appearing  on  the  face  of  the 
record.    The  court  said :     "It  is  urged  that 
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stantial  departure  from  statutory  require- 
ments. 

An  examination  of  the  authorities  is  con- 
elusive  against  respondent's  contention  that 
the  terms  "residence"  and  "postoffice"  are 
intercliangeable  and  synonymous;  and  that 
the  statutory  requirement  of  a  disclosure  as 
to  the  fact  of  residence  is  not  complied  with 
by  a  showing  of  fact  of  "last-known  post- 
office  address."  See  the  recent  cases  of  Gib- 
son V.  Wagner,  —  Colo.  App.  — ,  136  Pac. 
93,  and  Norris  v.  Kelsey,  23  Colo.  App.  555, 
130  Pac.  1088.  The  Colorado  statute  re- 
quired the  fact  to  be  stated  in  the  affidavit 
for  publication  that  the  postoffice  address 
was  unknown,  and  the  affidavit  filed  stated 
the  residence  as  unknown.  The  judgment 
entered  thereon  was  held  void  under  col- 
lateral attack,  following  Empire  Ranch  & 
Cattle  Co.  V.  Gibson,  23  Colo.  App.  344, 
129  Pac.  620;  Empire  Ranch  &  Cattle  Co. 
V.  Howell,  22  Colo.  App.  389,  125  Pac.  592; 
and  Empire  Ranch  &  Cattle  Co.  v.  Coldren, ' 


51  Colo.  115,  117  Pac.  1005,  and  numerous 
holdings  cited  in  these  opinions.  See  also 
Ruby  V.  Pierce,  74  Neb.  754,  104  N.  W.  1142, 
where  a  return  showing  "last"  usual  place 
of  residence  was  held  not  to  be  a  compliance 
with  the  statutory  requirement  of  service  at 
the  usual  place  of  residence,  and  that  the 
word  "last"  constituted  an  added  unauthor- 
ized qualification  to  the  return  of  service, 
and  rendered  the  judgment  entered  thereon 
void.  See  also  Wick  v.  Rea,  54  Wash.  424, 
103  Pac.  462;  Gilmore  v.  Lampman,  86 
Minn.  403,  91  Am.  St.  Rep.  376,  90  N. 
W.  1113,  where  it  is  also  pointed  out 
why  the  California  cases  cited  by  respond- 
ent, particularly  San  Diego  Sav.  Bank 
V.  Goodsell,  137  Cal.  420,  70  Pac.  300, 
and  Hanson  v.  Graham,  82  Cal.  631,  7 
L.R.A.  127,  23  Pac.  56,  decisions  under  the 
provisions  of  §§  412,  413,  of  the  Califor- 
nia Code  of  Civil  Procedure,  do  not  apply 
under  our  practice,  inasmuch  as  under 
the   California  practice  the  affidavits   and 


want  of  jurisdiction  was  not  raised  by  the 
garnishee  until  the  objection  is  now  made 
for  the  first  time  on  appeal,  and  many 
cases  are  cited  to  the  proposition  that  an 
objection  not  raised  nor  in  any  way  pre- 
sented in  the  trial  court  cannot  be  considered 
in  the  appellate  court;  but  these  cases  on 
examination  are  found  to  be  those  in  which 
the  error  relied  upon  might  have  been  cured 
by  some  action  of  the  trial  court,  if  there 
presented.  Absolute  want  of  jurisdiction 
of  the  court  could  not  have  been  cured  by 
any  action  which  might  have  been  taken. 
The  court  could  not  proceed  in  a  case  in 
which  it  had  no  jurisdiction  to  render  any 
judgment  which  would  have  validity,  and 
it  is  immaterial,  therefore,  that  the  objec- 
tion was  not  urged  before  the  judgment 
was  rendered." 

It  may  be  noted  that  in  Mahon  v.  Fansett, 
17  N.  D.  104,  115  N.  W.  79,  where  the  prin- 
cipal  defendant  had  appeared  in  the  gar- 
nishment proceeding,  and  the  garnishee  had 
answered  admitting  indebtedness  to  him, 
it  was  held  that  there  could  not  be  raised 
for  the  first  time  on  appeal  the  question 
that  no  judgment  had  been  entered  against 
the  defendant  in  the  principal  action.  The 
court  said:  "It  is  also  contended  that  the 
judgment  should  be  reversed  for  the  reason 
that  no  judgment  had  been  entered  against 
the  defendant  in  the  principal  action.  This 
question  is  raised  for  the  first  time  on  ap- 
peal. The  attention  of  the  trial  court 
should  have  been  called  to  that  fact,  if  true, 
by  some  objection,  and  that  court  given  an 
opportunity  to  rule  thereon.  It  is  too  late 
to  present  the  question  now  for  the  first 
time." 

— in  subsequent  suits. 

It  has  been  held  that  the  garnishee  might 
replevin  his  p^roperty  taken  in  execution 
upon  the  judgment  against  him,  where  there 
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had  been  no  legal  service  upon  the  prin- 
cipal debtor  in  the  principal  suit.  Iron 
Cliffs  Co.  V.  Lahais,  52  Mich.  394,  18  N. 
W.  121  (where  the  judgment  against  the 
garnishee  was  rendered  after  a  disclosure 
without  any  subsequent  summons  requiring 
it  to  show  cause)  ;  Missouri,  K.  &  T.  R.  Co. 
V.  Morris,  153  Mo.  App.  667,  134  S.  W. 
1027  (where,  after  answer  by  the  gar- 
nishee and  denial  of  it  by  the  plaintiff, 
judgment  had  been  taken  against  the  gar- 
nishee by  default). 

In  Friedman  v.  First  Nat.  Bank,  39  Okla. 
486,  49  L.R.A.(N.S.)  548,  135  Pac.  1069,  an 
action  upon  an  order  of  garnishment  failed 
where  the  judgment  against  the  principal 
defendant  in  the  suit  against  him  was  abso- 
lutely void,  as  there  had  been  no  legal  serv- 
ice upon  him.  It  does  not  appear  whether 
or  not  the  question  was  raised  by  the  gar- 
nishee in  the  garnishment  proceedings. 

— enjoining  judgment. 

In  Matheney  v.  Earl,  75  Ind.  531,  the 
court  overruled  a  demurrer  to  a  complaint 
to  enjoin  a  judgment  entered  against  a 
debtor  of  the  principal  judgment  debtor, 
alleging  lack  of  service  on  the  principal 
debtor  in  the  action  against  him,  the  court 
stating  that  while  the  proceedings  against 
the  injunction  plaintiff  were  not  proceed- 
ings in  attachment,  as  the  moving  party 
therein  and  the  justice  had  so  treated  them, 
they  ought  to  be  so  treated. 

But  on  the  other  hand  it  was  stated  in 
Peters  v.  League,  13  Md.  58,  71  Am.  Dec. 
622,  that  the  court  would  not  enjoin  a  judg- 
ment against  a  garnishee  on  the  ground 
that  the  judgment  against  the  principal  de- 
fendant was  rendered  by  a  jue^icc  without 
authority,  as  the  validity  of  that  judgment 
could  not  be  assailed  collaterally  in  the  in- 
junction suit.  B.  B.  B. 
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order  for  publication  are  not  an  essen- 
tial part  of  the  record  in  the  case.  Besides, 
under  our  practice  and  statutes,  no  order 
for  the  publication  is  required  in  obtaining 
substituted  service  of  Bummons,  since  the 
change  made  in  1805  from  the  former  prac- 
tice and  statutory  procedure  requiring  such 
an  order.  In  many  jurisdictions  an  order 
for  publication  is  a  necessary  step  in  con- 
structive service,  and  decisions  are  found 
giving  force  to  the  presumption  that  proper 
evidence  of  nonresidence  is  presumed  to 
have  been  exhibited  or  the  order  for  service 
by  publication  could  not  have  been  obtained, 
and  judgments  void  without  such  a  pre- 
sumption obtaining  have  been  held  valid. 
But  no  presumption  to  this  effect  has  ever 
been  indulged  in  this  state,  but  rather  the 
eontrary  was  the  law  when  an  order  for 
publication  was  essential.  Simensen  v.  Sim- 
ensen,  13  N.  D.  305,  100  K.  W.  708,  passing 
on  the  validity  of  a  judgment  entered  in 
1803.  Manifestly,  if  there  be  any  relaxing 
o(  the  rule  as  to  essentials,  it  would  be 
found  in  such  jurisdictions,  instead  of  in 
those  like  ours,  where  the  affidavit  for  pub- 
lication is  a  necessary  part  of  the  record, 
and  the  contents  of  which  must  affirmative- 
ly establish  the  right  to  proceed  further 
with  constructive  service.  Though  it  is 
keld  in  San  Diego  Sav.  Bank  v.  Goodsell, 
supra,  that  the  term  "address"  may  be,  for 
the  purpose  of  their  procedure,  considered 
as  sufficient  compliance  with  the  statute  re- 
quiring the  residence  of  a  nonresident  de- 
fendant to  be  disclosed  to  the  court,  upon 
an  application  for  an  order  for  service  by 
publication,  with  direction  to  be  made  in 
smch  order  for  mailing  of  summons,  that 
holding  is  not  authority  to  the  effect  that 
sm.  affidavit  stating,  as  here,  that  the  "last- 
known  postoffice  address  is  unknown,"  is 
the  equivalent  of  a  statement  as  required 
by  our  statute  that  the  place  of  the  defend- 
ant's residence  is  unknown.  A  glance  at 
the  many  authorities  cited  under  "resi- 
dence** in  vol.  7,  Words  &  Phrases,  will  dis- 
close that  the  term  "residence**  has  a  defi- 
nite legal  meaning,  t.  e.,  as  a  place  of  one*8 
abode,  dwelling,  home,  or  habitation.  Con- 
ceding that  the  term  "address"  is  synony- 
mous with  "abode"  or  "residence,"  as  is  in- 
timated in  the  California  case  above  cited, 
the  qualification  wherein  affiant  swears  to 
defendant's  last-known  postoffice  address 
may  or  may  not  in  fact  be  a  compliance 
with  the  requirements  of  the  statute  that 
the  affidavit  shall  state  "the  place  of  de- 
fendant's residence,  if  known  to  the  affiant, 
and,  if  not  known,  stating  that  fact,"  ac- 
cording to  whether  the  postoffice  address 
docs  or  does  not  properly  designate  the 
place  of  the  defendant's  residence.  For  in- 
stance, one's  residence  may  be  within  one 
.state  and  his  postoffice  within  aaother,  in 
51  L.R.A.(N.S.) 


which  case,  if  the  postoffice  be  taken  as  his 
residence,  an  attachment  could  not  issue  or 
service  by  publication  could  not  be  had, 
while  with  the  actual  place  of  defendant's 
residence  stated  either  or  both  would  be 
available.  This  is  not  only  possible,  but 
perhaps  frequent  as  to  those  domiciled  in 
either  state  who  reside  alongside  of  or  near 
a  boundary  line  between  two  states.  We 
cannot  hold  a  postoffice  address  to  have 
been  meant  or  intended  to  be  synonymous 
with  the  nuindatory  statutory  requirement 
that  the  place  of  defendant*8  residence,  if 
known,  shall  be  stated,  and,  if  not  known, 
that  fact  shall  be  stated,  all  as  a  basis  for 
further  proceedings  in  obtaining  substituted 
service.  For  further  cases  on  this  subject, 
see  North  Star  Lumber  Co.  v.  Johnson 
(D.  C.)  106  Fed.  5(^  appealed  and  affirmed 
in  —  C.  C.  A.  — ,  206  Fed.  624,  discussing 
a  similar  statute  of  Oregon  in  proceedings 
in  rem  under  attachment,  although  it  seems 
publication  is  there  made  upon  an  order 
therefor,  and  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565.  If  we  depart  in  one  particu- 
lar from  the  plain  statutory  requirement, 
on  a  matter  conceded ly  jurisdictional,  under 
a  theory,  as  here  advanced,  of  substantial 
compliance,  not  only  is  the  rule,  consonant 
with  all  previous  decisions  on  such  juris- 
dictional questions,  disregarded,  that  such 
requirements  are  to  be  strictly  construed 
(see  Soderberg  v.  Soderberg,  1  Dak.  503; 
Whaley  v.  Carter,  1  Dak.  504;  Chamber- 
lain V.  Hutchins,  1  Dak.  506;  Beach  v. 
Beach,  6  Dak.  371,  43  N.  W.  701;  Rhode 
Island  Hospital  Trust  Co.  v.  Kceney,  1  N. 
D.  411,  48  N.  W.  341;  Yorke  v.  Yorkc,  3 
N.  D.  343,  56  N.  W.  1095;  Birchall  v. 
Origgs,  4  N.  D.  305,  50  Am.  St.  Rep.  654,  6 
N.  W.  842;  Severn  v.  Giese,  6  N.  D.  623,  72 
N.  W.  922;  Simensen  v.  Simensen,  13  N.  D. 
305,  100  N.  W.  708),  but  there  is  imported 
an  element  of  uncertainty  as  to  jurisdic- 
tional requirements  in  this  and  kindred  pro- 
ceedings in  renif  where,  if  the  plain  lan- 
guage of  the  statute  be  adhered  to  as  the 
guide,  there  can  be  neither  uncertainty  nor 
ambiguity. 

We  conclude  that  the  affidavit  for  pub- 
lication was  void;  that  consequently  no 
valid  proceedings  were  thereafter  hnid  in 
the  main  action  against  the  defendant,  and 
that  the  only  jurisdiction  remaining  in  the 
court  immediately  after  the  filing  of  this 
purported  affidavit  for  publication  was  such 
as  was  conferred  upon  it  in  a  limited  sense 
by  the  provisional  remedy  of  garnishment 
and  proceedings  had  thereunder.  This 
takes  us  to  the  discussion  of  the  garnish- 
ment side  of  the  case. 

The  second  question,  as  to  the  right  of 
the  garnishee  defendants  to  attack  the  de- 
fault judgment,   involves  a  more  extended 
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discussion  of  our  statutes  and  the  general 
law  of  garnishment.  The  controlling  sec- 
tions of  the  statute  are  §  6072,  expressly 
autliorizing  the  service  of  a  summons  by 
publication  upon  the  defendant,  where  serv- 
ice of  garnishee  summons  has  been  had,  and 
§  0U77,  providing  that  "if  any  garnishee, 
having  been  duly  summoned,  shall  fail  to 
serve  his  affidavit  [of  nonliability],  .  .  . 
the  court  may  render  judgment  against  him 
for  the  amount  of  the  judgment  which  the 
plaint  ifif  shall  recover  against  the  defend- 
ant in  the  action  for  damages  and  costs, 
together  witli  the  costs  of  such  garnishee 
action,"  and  also  §  6982,  providing  that  "the 
proceedings  against  a  garnishee  shall  be 
deemed  an  action  by  the  plaintiff  against 
the  garnishee  and  defendant  as  parties  de- 
fendant," and  prescribing  the  procedure, 
and  that  "when  the  garnishment  is  not  in 
aid  of  an  execution,  no  trial  shall  be  had 
of  the  garnishee  action,  until  the  plaintiff 
shall  have  judgment  in  the  principal  ac- 
tion, .  .  .  and  if  the  defendant  has  judg- 
meot  the  garnishee  action  shall  be  dismissed 
with  coats.  The  court  shall  render  such 
judgment  in  all  cases  as  shall  be  just  to 
all  the  parties,  and  properly  protect  their 
respective  interests,  and  may  adjudge  the 
recovery  of  an  indebtedness,  ...  or  per- 
soDal  property  disclosed  or  found  to  be  li- 
able to  be  applied  to  the  plaintiff's  demands, 
or  .  .  .  when  proper,  direct  .  .  .  any 
mooefr  or  other  thing  p?ad  over  or  delivered 
to  the  clerk  or  offit*er.  The  judgment 
against  a  garnishee  shall  acquit  and  dis- 
chaiige  faim  from  all  demands  by  the  de- 
fendant, or  his  representative,  for  all  money, 
.  .  .  delivered  or  accounted  for  by  the 
gamisiiee  by  force  of  such  judgment.'' 

These  statutes  authorize  the  service  by 
publication  of  a  summons  against  the  prin- 
cipal defendant  after  the  service,  as  here 
had,  of  the  garnishee  summons  and  proceed- 
ings upon  the  garnishee  defendant ;  and  an- 
swer the  contention  of  counsel  for  the  ap- 
pellant that  valid  garnishment  cannot  be 
had  in  an  action  wherein  the  service  of  the 
summons  against  the  principal  defendant 
must  be  had  by  publication.  It  is  argued 
with  some  force  that,  inasmuch  as  the  judg- 
ment against  the  garnishee  defendant  can- 
not be  entered  until  the  entry  of  judgment 
in  the  main  action  against  the  defendant, 
the  court  under  substituted  service,  being 
without  jurisdiction  of  the  person  of  de- 
fendant, and  powerless  therefore  to  enter 
a  personal  judgment  against  him,  can  enter 
no  valid  judgment  against  the  garnishee  de- 
fendants. Such  is  not  the  construction  to 
be  placed  upon  these  statutory  provisions. 
The  portions  of  §  6982  authorizing  the 
court  to  "adjudge  the  recovery  of  an  in- 
debtedness .  .  .  found  to  be  liable  to  be 
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applied  to  plaintiff's  demand"  plainly  have 
relation  to  the  form  of  a  judgment  to  be 
entered  under  §  6977  and  as  supplementary 
to  that  section;  or,  in  other  words,  it  pro- 
vides that  the  judgment  to  be  entered  in 
proceedings  where  substituted  service  of 
the  defendant  is  had  shall  be  a  judgment 
in  rem  (Hartzell  v.  Vigen,  6  N.  D.  117,  35 
L.R.A.  451,  66  Am.  St.  Rep.  689,  69  N.  W. 
203)  against  the  fund  to  be  applied  to  sat- 
isfy the  indebtedness  found  to  exist  in  plain- 
tiff's favor  against  the  principal  defendant, 
and  is  analogous  to  similar  proceedings  un- 
der attachment.  In  either  case,  the  proper- 
ty is  subjected  to  the  payment  of  the  lien, 
whether  obtained  by  attachment  or  garnish- 
ment, and  the  court  does  not,  in  a  strict 
sense,  render  any  judgment  against  the  de- 
fendant, but  merely  adjudges  the  prima 
facie  amount  of  plaintiff's  recovery,  and 
subjects  the  property  liened  in  garnishment 
or  attachment  to  its  payment. 

It  is  here  noticeable  that  this  defect,  de- 
stroying jurisdiction  over  the  res,  the  sub- 
ject-matter in  the  main  action,  and  of  the 
power  to  proceed  therein,  is  one  of  record. 
It  does  not  depend  upon  any  question  of 
whether  the  record  as  made  reflects  the 
truth  as  to  service,  but,  instead,  it  plainly 
appears  from  the  jurisdictional  papers  that 
the  affidavit  for  publication  is  insufficient 
to  perpetuate  the  jurisdiction  of  the  court 
over  the  rea,  already  temporarily  acquired 
by  garnishment,  beyond  the  sixty-day  peri- 
od after  such  garnishment,  and  upon  the 
expiration  of  which  period  such  limited  jur- 
isdiction of  the  court  must  fall  in  the  ab- 
sence of  personal  service  in  the  main  ac- 
tion, or  of  the  ilrst  publication  of  a  valid 
substituted  service  of  the  summons  after 
the  filing  of  a  valid  affidavit  as  a  basis 
therefor.  "Such  service  is  a  condition  prec- 
edent to  the  preservation  of  such  juris- 
diction." Rhode  Island  Hospital  Trust  Go. 
V.  Keeney,  1  N.  D.  411,  48  N.  W.  341;  Grib- 
bon  V.  Freel,  93  N.  Y.  93.  This  time  limit 
is  prescribed  by  §§  6844  and  6850,  Rev. 
Codes  1906.  Within  sixty  days  after  the 
garnishment  and  the  jurisdiction  thereun- 
der acquired  under  §  6850,  without  a  valid 
publication  of  this  summons  having  been 
made  upon  a  valid  affidavit  for  publication, 
all  jurisdiction,  either  of  the  rea  or  of  the 
garnishee  defendants,  was  wholly  devested 
by  lapse  of  time,  under  the  provisions  of 
§  6844,  Rev.  Codes  1905.  This  must  be  so, 
unless  the  proceedings  against  the  garn- 
ishee defendants  are  to  be  treated  as  a 
separate  action  or  proceeding  which  may  le- 
gally proceed  to  judgment  independent  of 
the  outcome  of  the  principal  action.  Sec- 
tion 6982  provides  that  the  proceedings 
against  a  garnishee  shall  be  deemed  an  ac- 
tion,  and  that  the  garnishee  defendant   is 
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a  party  defendant,  but  also  provides  that 
no  trial  of  the  garnishee  action  shall  be  had 
until  the  plaintiff  shall  have  judgment  in 
the  principal  action.  Rights  acquired  by 
default  of  the  garnishee  defendant  must  be 
held  in  abeyance  and  be  without  force  upon 
which  to  enter  a  judgment  against  the  gar- 
nishee until  after  the  judgment  is  entered 
against  the  principal  defendant.  Under  our 
statute  and  under  the  general  law,  garnish- 
ment proceedings  are  "purely  ancillary  to 
the  suit  against  the  principal  defendant,  de- 
pendent upon  it  for  their  existence  and  va- 
lidity. If  for  any  reason  the  court  fails  to 
get  jurisdiction  of  the  principal  suit,  the  gar- 
nishment must  inevitably  fall  with  it.  This 
principle  is  universal.  It  is  all  the  same 
whether  the  lapsing  came  from  failure  to 
get  personal  service  of  the  summons  in  the 
principal  suit  upon  the  defendant  therein  in 
the  time  and  manner  prescribed  by  law,  or 
from  failure  to  comply  with  the  statute  di- 
recting the  mode  of  obtaining  substituted 
service  thereof  by  publication  or  otherwise. 
.  .  .  The  garnishee  may  raise  and  rely 
upon  the  objection  [of  want  of  valid  judg- 
ment against  the  principal  defendant]  at 
any  stage  of  the  proceedings.  He  does  not 
waive  it  by  answering  and  going  to  trial. 
If  judgment  has  been  rendered  against  the 
defendant,  but  is  absolutely  void,  of  course, 
it  cannot  support  the  garnishment  proceed- 
ings, and  the  garnishee  should  move  the 
^ourt  that  he  be  discharged  on  that  grounds. 
.  .  .  On  the  other  hand,  if  the  court  has 
jurisdiction  of  the  principal  suit,  the  gar- 
nishee can  inquire  no  further,  for  no  errors 
or  irregularities  therein  not  jurisdictional 
will  in  any  manner  impair  the  protective 
force  of  the  garnishment  judgment,  and  be- 
yond this  the  garnishee  has  no  interest." 
Rood,  Garnishment,  §§  224-226.  To  the 
same  effect,  see  Shinn,  Attachm.  k  Garnish- 
ment, §§  707-713:  "No  valid  judgment 
can  be  entered  against  a  garnishee  until  a 
valid  judgment  is  first  entered  against  the 
principal  defendant.  Therefore  a  judgment 
against  the  garnishee  entered  upon  a  judg- 
ment against  the  principal  defendant  which 
^8  void  will  be  no  protection  to  the  garnishee 
when  he  is  thereafter  sought  to  be  held  li- 
able on  his  indebtedness  to  tlie  principal 
defendant."  See  also  Waples,  Attachm.  & 
Garnishment,  §§  474-479:  "The  plaintiff's 
right  of  action,  the  effectiveness  of  the  judg- 
ment, and  the  protection  of  the  garnishee 
from  subsequent  attack  after  payment  un- 
der judgment,  depend  upon  the  principal 
action,  its  rightful  institution,  rightful 
judgment  thereon,  and  rightful  execution  of 
the  judgment."  And  again:  "The  suit 
against  the  garnishee  is  hypothetical.  The 
right  of  action  depends  upon  the  right  of 
the  plaintiff  in  the  main  suit.  If  the  plain- 
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tiff  is  the  creditor  of  the  principal  defend- 
ant, and  has  a  right  of  action  against  the 
garnishee,  he  may  step  into  the  shoes  of  the 
principal  defendant  and  so  become  the  cred- 
itor of  the  garnishee.  In  other  words,  be 
has  no  right  to  recover  of  the  garnishee  un- 
less he  can  show  that  he  ought  to  be  sub- 
rogated to  the  right  of  the  garnishee's  cred- 
itor and  empowered  to  sue  on  that  creditor's 
right.  .  .  .  He  [garnishee]  is  held  charge- 
able if  the  plaintiff  should  make  out  his 
main  case.  The  decree,  though  literally  pos- 
itive and  free  from  all  contingency,  is  quali- 
fied by  law  so  as  to  render  it  dependent 
upon  the  principal  judgment.  .  .  .  He 
is  sued  by  one  not  a  party  to  the  contract 
by  which  he  became  indebted,  and  is  re- 
quired to  perform  his  contract  obligations 
by  violating  them;  at  least  the  letter  of  the 
contract  is  disregarded  by  the  law  which  di- 
verts the  payment."  See  also  §§  545,  346, 
and  552  of  same  authority.  "Garnishmfjit 
is  in  no  sense  a  new  suit,  but  is  a  special 
auxiliary  remedy  for  more  effectually  reach- 
ing defendant's  credits,  and  is  always  an- 
cillary to  the  main  action  under  which  it 
is  brought."  20  Cyc.  979.  In  20  Cyc.  1346, 
we  find:  "Where  payment  is  made  under  a 
judgment  which  is  void  by  reason  of  the 
court  not  having  jurisdiction  of  the  subject- 
matter  of  the  parties,  such  payment  is  re- 
garded as  voluntary,  and  will  not  be  avail- 
able to  the  garnishee  as  a  defense,"  citing 
many  cases. 

But  respondent  contends  that,  though 
such  defense  might  have  been  availed  of  by 
the  garnishee  defendant  at  any  time  prior 
to  judgment  taken  against  him,  he  cannot 
after  entry  thereof  be  heard  to  urge  want 
of  jurisdiction,  and  that  the  entry  of  judg- 
ment against  him  gives  rise  to  a  conclusive 
presumption  that  a  valid  judgment  has 
been  rendered  against  the  principal  defend- 
ant in  the  main  action,  citing  20  Cyc.  1140; 
Holbrook  v.  Evansville  R.  Co.  114  Ga.  1, 
39  S.  E.  937 ;  Heffernan  v.  Grymes,  2  Leigh, 
512,  cited  in  Cyc.  as  supporting  its  text  an- 
nouncing such  to  be  the  general  rule.  An 
investigation  of  these  cases  discloses  that 
neither  sustain  the  text  that  a  garnishee 
defendant  is  concluded  by  the  judgment  ren- 
dered against  him  from  questioning  the  val- 
lidity  of  the  judgment  rendered  against  the 
principal  defendant,  if  the  text  has  refer- 
ence to  such  a  proceeding  as  this,  where  the 
judgment  against  the  principal  defendant 
is  not  a  judgment,  but  is  void  for  want  of 
jurisdiction.  The  text  must  be  taken  as 
announcing  a  rule  under  a  judgment  where 
a  jurisdiction  in  the  principal  action  was 
had  in  the  court  rendering  it.  This  state- 
ment at  20  Cyc.  1140B  must  be  considered 
with  20  Cyc.  1074,  subdivs.  2  and  3,  and  20 
Cyc.   1144,   subdivs.   3,   b,   c,   d.     The  first 
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case  above  (Holbrook  ▼.  Evansville  R.  Go,) 
vrtis  a  review  of  certiorari  proceedings  on  a 
record  in  which  jurisdiction  affirmatively 
appeared,  and  an  attack  on  the  record  dis- 
<:iosing  jurisdiction  in  the  main  action  was 
made  by  the  garnishee  to  establish  as  a  fact 
that  service  in  the  main  action  had  never 
been  had,  and  therefore  no  jurisdiction  ex- 
isted in  the  main  case,  and  hence  the  gar- 
nishee judgment  was  void.  And  this  ques- 
tion of  fact  of  service  was  actually  tried  on 
the  garnishee's  application  in  the  court  en- 
tering the  judgment,  and  determined  in 
favor  of  the  fact  of  service  and  the  validi- 
ty of  the  judgment  before  certiorari  was 
instituted.  The  holding,  then,  is,  in  effect, 
fiimply  that  the  garnishee  under  those  cir- 
cumstances had  his  day  in  court  on  the 
very  question  of  fact  of  whether  service 
iiad  been  had,  the  basis  for  jurisdiction,  and 
he  was  concluded  thereby  on  the  facts  as 
disclosed  by  the  record  reviewed  in  certio- 
rari. There  is  much  said  in  the  opinion 
that  would  sustain  respondent's  contention 
in  this  case,  and  that  may  have  caused  the 
ufiqualified  statement  in  the  text  in  20  Cyc. 
at  1140B.  But  the  decision  in  the  case 
cited  turned  on  another  point  entirely.  No 
authorities  are  cited  or  reviewed  in  that 
<;a8e,  and  the  obiter  is  clearly  contrary  to 
fundamentals. 

Likewise  HefTcrnan  v.  Grymes,  supra,  is 
not  autly)rity  for  the  proposition  that  a 
garnishee  defendant,  after  judgment  against 
him,  cannot  question  jurisdiction  of  person 
or  subject-matter  in  the  main  action.  What 
is  there  said  under  garnishment  and  at- 
tachment is  pure  obiter,  as  the  judgment 
again&t  the  garnishee  defendant  is  in  fact 
reversed  on  the  merits,  as  was  also  the 
finding  of  the  lower  court,  of  liability  of 
the  absent  and  defaulting  principal  defend- 
ant to  the  plaintiff  on  the  merits.  However, 
in  this  connection,  a  later  case  of  Central 
of  Georgia  R.  Co.  v.  Wright,  6  Ga.  App. 
514,  63  S.  E.  639,  squarely  supports  re- 
pondent's  contention  that  this  garnishee  is 
estopped  by  the  judgment  against  him  to 
<|ue8tion  jurisdiction  in  the  main  suit 
against  the  principal  defendant.  But  this 
case  cites  no  authority.  The  opinion  rea- 
sons in  a  circle,  i.  e.,  "while  it  is  true  that 
there  must  be  a  valid  judgment  against  this 
principal  debtor  .  .  .  before  a  valid 
judgment  can  be  rendered  against  the  gar- 
nishee, still,"  because  a  "judgment  is  ren- 
dered against  the  defendant,  the  court  is 
presumed  to  have  had  before  it  proof  of 
jurisdiction  and  proper  evidence  on  which 
to  render  it,  and  the  garnishee  is  conclud- 
ed." Because  a  court  must  have  jurisdic- 
tion before  rendering  a  valid  judgment,  it 
is  there  conclusively  presumed  that  it  must 
have  had  it  because  it  purported  to  render 
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a  judgment.  And  this  was  said  in  the  face 
of  a  direct  attack  on  the  judgment  on 
grounds  of  a  want  of  jurisdiction,  by  a 
party  who  is  not  protected  in  payment,  but 
is  a  volunteer  therein,  if  he  pays  without 
the  court  having  actually  (not  presumptive- 
ly) had  jurisdiction  in  the  principal  case. 
The  very  statement  of  the  fallacy  of  such 
reasoning  ought  to  be  sufficient  to  condemn 
it.  But  let  us  see  the  possible  consequences 
to  this  garnishee  defendant  of  announcing 
a  rule  barring  him,  upon  any  mere  pre- 
sumption, from  questioning  jurisdiction  of 
the  court  in  the  main  action  under  this  di- 
rect attack  on  jurisdictional  grounds. 
Should  we  hold  him  to  be  so  concluded,  he 
must  and  does  pay  the  judgment  against 
him.  Suppose  he  removes  to  Minnesota  or 
some  other  state.  The  defendant  tliore  de- 
mands payment  of  this  debt  still  owing  to 
him  from  the  garnishee,  unless  these  gar- 
nishment proceedings  protect  the  garnishee 
defendant  against  compulsory  repayment. 
Payment  is  refused.  Suit  follows.  The 
foreign  court  examines  the  record  made  in 
this  case  there  offered  by  this  garnishee, 
there  a  principal  defendant,  upon  whom 
there  rests  the  burden  of  establishing  a  de- 
fense of  his  payment  of  a  judgment  against 
him  taken  under  valid  garnishment  proceed- 
ings, and  the  foreign  court  scans  the  offered 
record  of  this  case,  and  discerns  at  once 
from  the  record  that  no  jurisdiction  was 
ever  here  obtained  in  the  principal  action 
to  proceed  by  substituted  service  in  rem 
against  the  fund  temporarily  liened  by  gar- 
nishment. The  sole  question  always  open 
in  a  defense  or  suit  upon  a  foreign  judg- 
ment is  the  question  of  fact.  Did  the  for- 
eign court  have  jurisdiction?  Needless  to 
say,  the  defendant  there  would  not  be  con- 
cluded by  these  proceedings,  void  because 
of  want  of  jurisdiction.  Jurisdiction  must 
there  appear  to  have  been  here  had  to  pro- 
tect this  garnishee,  a  defendant  there. 
Though  by  circuitous  reasoning,  amounting 
but  to  judicial  fiat,  he  might  be  here  held 
concluded  to  question  jurisdiction  in  this 
suit,  that  fact  would  not  avail  in  such  an 
inquiry  there  into  jurisdiction,  with  the 
consequent  and  inevitable  result  that  he 
would  be  called  upon  by  legal  proceedings 
to  pay  the  debt  the  second  time.  Such  a 
condition  should  be  avoided,  and  all  that 
is  necessary  to  obviate  it  is  an  application 
of  the  usual  and  elementary  rules  applying 
to  jurisdiction. 

The  defendant  can  urge  want  of  jurisdic- 
tion of  person  or  subject-matter  at  any 
stage  of  proceedings,  and  no  good  reason 
exists  why  a  garnishee  defendant  should 
not  be  permitted  to  do  likewise.  A  gar- 
nishee defendant  has  liabilities  by  contract 
and  operation  of  law  in  common  with  the 
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defendant.  He  is  held  to  an  exercise  of 
good  faith  toward  his  defendant,  in  any  dis- 
closure he  may  make  under  garnishment, 
and  in  many  courts  circumstances  may  com- 
pel him  to  defend  in  behalf  of  the  defendant. 
20  Cyc.  1143.  Though  on  this  a  conflict  ex- 
ists. He  is  charged  to  know  the  record  facts 
concerning  jurisdiction  in  the  main  action, 
to  enable  him  to  know  whether  a  payment 
under  a  purported  judgment  against  him- 
self as  a  garnishee  is  a  legal  payment  of 
the  debt  of  the  defendant,  or  whether  it  is, 
on  the  contrary,  a  volunteer  payment  to  a 
party  not  in  privity  of  law  by  judgment 
with  himself  and  the  principal  defendant. 
20  Cyc.  1146. 

On  the  question  of  the  record  conclud- 
ing an  attack  for  want  of  jurisdiction,  con- 
sult Black  on  Judgments,  §§  275  and  276, 
holding  the  better  rule  to  permit  even  col- 
lateral attack  on  jurisdictional  grounds. 
We  quote  therefrom:  '*The  pith  of  the 
argument  extracted  from  them  [cases  like 
those  cited  by  respondent,  holding  recita- 
tions in  a  record  or  judgment  conclusive 
upon  jurisdiction],  and  which  is  truly  as 
applicable  to  one  class  of  judgments  as  to 
the  other  [having  reference  to  judgments  in 
personam  and  judgments  in  rem'},  is  that 
to  say  that  the  paper  relied  on  is  a  record 
because  it  recites  the  defendant's  appear- 
ance, and  that  he  cannot  deny  the  jurisdic- 
tion over  him  because  the  paper  is  a  record, 
is  reasoning  in  a  vicious  circle;  and  that 
unless  a  court  has  jurisdiction,  it  can  never 
make  a  record  such  as  to  import  absolute 
verity,  and  the  party  ought  not  to  be  es- 
topped by  any  allegation  in  a  supposed  rec- 
ord from  proving  any  fact  which  goes  to 
establish  the  truth  of  a  plea  alleging  want 
of  jurisdiction."  The  leading  case  on  this 
subject  is  Ferguson  v.  Crawford,  70  N.  Y. 
253,  26  Am.  Rep.  589.  If  this  is  the  law  as 
to  collateral  attack,  which  question  w^  do 
not  decide,  it  certainly  should  be  here  ap- 
plied, where  the  attack  as  here  is  direct  by 
motion  by  a  party  to  the  proceedings. 

On  the  conclusiveness  of  this  judgment, 
see  §  229,  Rood  on  Garnishment:  "The 
writer  has  found  but  few  reported  cases 
deciding  the  question  whether  the  state- 
ments contained  in  the  record  of  the  main 
action  are  conclusive  upon  the  garnishee. 
These  all  seem  to  have  been  rendered  by 
courts  adopting  the  doctrine  that  the  rec- 
ord is  conclusive.  They  hold  that  the  gar- 
nishee cannot  dispute  the  record  of  the 
main  action.  Whatever  may  be  the  law 
between  the  parties,  or  even  between  one 
of  the  parties  and  a  stranger  to  the  suit, 
the  writer  is  of  very  firm  conviction  that 
this  indisputable  presumption  should  never 
be  applied  against  a  garnishee,  who,  from 
his  position,  can  never  raise  the  question 
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directly,  and  whose  property  may  be 
taken  from  him  upon  that  judgment,  or 
proceedings  ancillary  to  it,  without  any 
assurance  of  protection  from  future  lia- 
bility in  another  state.  It  is  generally 
admitted  that  the  record  of  any  judg- 
ment may  be  contradicted,  to  sitow  want 
of  jurisdiction,  where  such  judgment  was 
rendered  by  a  court  of  another  state,  and 
this  has  often  been  done  in  garnishment 
proceedings.  Adding  to  this  the  well-set- 
tled principle  that  payment  of  a  garnish- 
ment judgment  rendered  by  a  court  having 
no  jurisdiction  affords  the  garnishee  no  pro- 
tection, what  assurance  has  the  garnishee 
that  he  will  not  again  be  required  to  pay 
in  a  suit  in  another  state?"  The  validity 
of  a  garnishment  ^'depends  upon  the  pursuit 
of  the  steps  prescribed  by  law  for  its  prose- 
cution, and  no  aid  can  be  lent  to  it  by  the 
voluntary  acta  of  the  garnishee.  Like  at- 
tachment by  seizure,  its  validity  depends 
upon  the  proper  performance  of  each  and 
every  act  prescribed  by  the  statute,  and 
without  the  performance  of  any  one  of  them 
the  court  is  without  jurisdiction,  and  the 
whole  proceeding  is  void  and  will  be  re- 
versed on  error." 

If  no  act  of  the  garnishee  can  lend  valid- 
ity to  the  garnishment  proceedings,  cer- 
tainly no  act  of  his  can  indirectly  accom- 
plish the  same  purpose  in  the  proceedings 
attempted  in  the  main  action,  «¥hen  the 
court  is,  on  the  face  of  the  record,  without 
jurisdiction.  Either  the  judgment  in  the 
main  action  binds  both  defendant  and  gar- 
nishee, and  this  independent  of  any  act  of 
the  garnishee,  whether  defaulting  or  other- 
wise, or  it  binds  neither  defendant  nor 
garnishee,  being  invalid  as  to  both.  It  is 
hard  to  consistently  reason  that  the  gar- 
nishee defendant  may  be  bound  by  his  own 
act  in  defaulting  in  answer,  and  thereby 
be  obligated  to  pay  plaintiff  a  sum  as  a 
debt  belonging  to  the  defendant,  and  at  the 
same  time  the  defendant  be  not  bound  for 
want  of  jurisdiction,  which  concededly  he 
may  raise  at  any  time.  To  so  hold  is  to, 
in  effect,  by  legal  proceedings,  confiscate 
the  property  of  the  garnishee  defendants 
for  the  benefit  of  a  third  party,  and  to  deny 
to  him  the  command  of  the  statute  ( §  6982 ) , 
that  the  court  shall  only  render  such  a  judg- 
ment "as  shall  be  just  to  all  the  parties, 
and  properly  protect  their  respective  inter- 
ests." It  is  only  a  valid  judgment,  entered 
with  jurisdiction  and  in  strict  compliance 
with  statutory  requirements,  that  operates 
to  "acquit  and  discharge  him  [garnishee] 
of  all  demands  by  the  defendant."  It  is 
only  such  a  judgment  with  plain  record 
proof  of  jurisdiction,  that  a  foreign  juris- 
diction will  recognize,  and  the  record  of 
the  domestic  judgment  should  affirmatively 
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diBclose  jurisdiction,  that  a  garnishee  com- 
pelled to  pay  a  debt  to  another  thereunder 
may  exhibit  the  judgment  record  with 
proof  of  our  statutes  in  the  foreign  juris- 
diction, and  be  protected  there  as  well  as 
at  home.  He  should  not  be  forced  to  dis- 
gorge on  some  theory  of  estoppel  against 
raising  jurisdictional  defects  conceived  by 
the  domestic  court,  which  theory  the  for- 
eign court  will  not  be  obliged  to  respect  if 
it  follows  the  fundamentals  governing  juris- 
diction. We  hold  the  determination  as  to 
indebtedness,  as  well  as  all  other  proceed- 
ings had  in  the  main  action,  were  void  for 
want  of  compliance  with  statute  governing 
substituted  service  of  summons;  that  ail 
proceedings  had  in  garnishment  were  mere- 
ly ancillary  thereto,  and  had  for  their 
source  as  to  authority  to  enter  judgment 
against  the  garnishee  defendants  the  ne- 
cessity of  valid  proceedings  in  the  main 
action,  and  all  fell  with  the  failure  of  the 
qualified  jurisdiction  once  obtaining  in  the 
main  action;  and  that  the  garnishee's  de- 
fault in  answer  in  nowise  validated  the 
judgment  against  the  principal  defendant, 
which,  if  void,  rendered  the  judgment 
against  the  garnishees  void,  and  that  the 
garnishee  is  not  estopped,  by  default  in 
answer,  to  question  the  conclusiveness,  on 
jurisdictional  grounds,  pf  the  main  judg- 
ment. 

The  order  and  judgment  appealed  from 
is  ordered  set  aside,  and  all  proceedings 
dismissed  as  void,  for  want  of  jurisdiction. 

Burke,  J.,  being  disqualified,  did  not  par- 
ticipate. 


OKIiAHOBiA    GRIMINAIi    COURT    OF 

APPEALS. 

VIRGIL  LANDRUM,  Appt, 

V. 

STATE  OF  OKLAHOMA. 

(•  Okla.  Crim.  Rep.  599,   132  Pac.  830.) 

Intozicatlnjp   liquors   —   taking    orders 
for  foreifrn  dealer  —  liability. 

Where  a  liquor  house  situated  in  another 
state  has  a  representative  in  a  town  in 
Oklahoma,  who  receives  orders  for  whisky, 
and  writes  letters  to  the  house,  directing 
that  whisky  be  sent  to  persons  who  give 
such  agent  orders,  and  the  whisky  is  sent 
to  such  persons,  and  the  bill  is  sent  to  the 
agent  of  the  house,  to  collect  payment  for 
the  same,  this  in  law  constitutes  a  sale  of 

Headnote  by  Fusman,  J. 

Note.  —  As  to  place  of  sale  of  intoxicat- 
ing liquor,  see  note  to  Fisher  v.  Com.  44 
L.R.A.(N.S.)  436. 
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intoxicating  liquors  in  Oklahoma,  and  such 
agent  is  liable  to  prosecution  and  convic- 
tion for  violating  the  prohibitory  law  of  the 
state. 

(June  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  County  Court  for  Carter  County, 
convicting  him  of  violating  the  prohibitory 
liquor  law.    Afiirmed. 

Statement  by  Furman,  J.: 

The  case  was  tried  upon  the  following 
agreed  statement  of  facts:  "That  on  the 
15th  day  of  June,  1911,  Ed  Smith  ap- 
proached the  defendant,  Virgil  Landrum,  in 
the  city  of  Ardmore,  and  requested  him, 
Landrum,  to  order  for  him.  Smith,  one 
gallon  of  whisky;  that  he  wrote  a  letter  at 
Smith's  request,  and  signed  Smith's  name 
to  said  letter,  same  being  addressed  to  li. 
Brann  k  Company  of  Ft.  Worth,  Texas,  who 
are  lawfully  licensed  and  engaged  in  the 
sale  of  intoxicating  liquors  at  Ft.  Worth, 
Texas;  that  this  order  was  received  by  H. 
Brann  k  Company,  who  passed  upon  said 
order  and  accepted  same,  and  shipped  by 
Wells  Fargo  Express  one  gallon  of  whisky 
to  said  Smith,  at  Ardmore,  Oklahoma ;  that 
a  bill  for  this  was  sent  to  Virgil  Landrum, 
who  afterwards  collected  from  Smith  the 
sum  of  $3.75,  the  price  of  said  whisky; 
that  Landrum  was  not  in  any  way  interested 
in  the  whisky,  but  remitted  the  amount 
collected  to  H.  Brann  &  Company;  that  H. 
Brann  &  Company  alone  had  authority 
to  pass  upon  orders  received  by  them,  and 
accept  or  reject  such  orders,  as  they  saw 
fit;  that  Virgil  Landrum  was  a  collector 
for  H.  Brann  &  Company,  and  receiv<>8  ti 
commission  on  all  money  collected  for  them, 
and  received  his  regular  commission  on  the 
above  money." 

Messrs.  Sigler  Sk  Howard  for  appellant. 
Mr.  O.  J.  Davenport,  Assistant  Attorney 
General,  for  the  State. 

Fnrman,  J.,  delivered  the  opinion  of  the 
court : 

If  the  agreed  statement  of  facts  is  sus- 
ceptible of  a  reasonable  construction  which 
would  warrant  the  conviction  of  appellant, 
it  is  our  duty  to  affirm  this  judgment. 

It  appears  that  Ed  Smith  had  requested 
appellant  to  order  for  said  Smith  one  gallon 
of  whisky,  but  it  does  not  appear  that  said 
Smith  made  any  request  of  appellant  as  to 
the  person  or  place  from  which  the  whisky 
should  be  ordered,  or  made  any  agreement 
with  appellant  as  to  how  the  whisky  was 
to  be  sent  or  paid  for.  That  thereupon 
appellant,  of  his  own  motion,  selected  H. 
Brann    &    Co.    of    Ft.    Worth,    Texas,    and 
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wrote  a  letter  to  them  to  which  he  signed 
Smith's  name,  ordering  a  gallon  of  whisky 
to  be  sent  to  said  Smith  at  Ardmore.  Said 
H.  Brann  &  Company  received  the  letter  and 
shipped  the  whiBky  by  Wells  Fargo  Express 
to  said  Smith  at  Ardmore;  that  the  bill 
for  this  whisky,  which  amounted  to  $3.75, 
was  sent  by  H.  Brann  &  Company  to  ap- 
pellant at  Ardmore,  and  that  appellant 
collected  for  the  same  from  said  Smith.  It 
further  nppcars  that  appellant  was  a 
collector  for  H.  Brann  Sl  Company,  and  re- 
ceived a  commission  on  all  money  collected 
by  him  for  them. 

In  many  respects  there  is  a  manifest 
difference  between  the  case  at  bar  and  the 
case  of  Williams  v.  State,  5  Okla.  Crim. 
Kep.  206,  114  Pac.  624.  In  Williams's  Case 
the  purchaser  of  the  whisky  requested 
Williams  to  write  a  letter  to  E.  G.  Stafford 
A,  Company  of  Sparta,  Missouri,  ordering 
the  whisky  in  question.  The  record  does 
not  show  that  Williams  was  the  agent  of  or 
had  any  connection  whatever  with  E.  G. 
Stafford  &  Company,  or  had  ever  represent- 
ed them  in  any  business  transactions,  or 
that  he  collected  the  money  for  the  whisky 
ordered,  or  that  he  was  even  known  to 
said  £.  G.  Stafford  &  Company,  or  that  he 
ever  received  a  commission  or  compensation 
for  his  services.  It  simply  presents  a  case 
of  one  friend  writing  a  letter  for  another 
friend  to  entire  strangers.  Such  is  not 
the  case  at  bar.  Here  appellant  was  the 
authorized  agent  of  H.  Brann  &  Company, 
and  represented  them  in  Ardmore.  It  was 
at  his  suggestion  the  order  was  sent  to  H. 
Brann  &  Company,  and  he  wrote  the  letter 
directing  H.  Brann  &,  Company  to  send  the 
whisky  to  Smith  at  Ardmore,  and  he  re- 
ceived a  commission  upon  the  sale  made. 
The  fact  that  appellant  was  in  no  way  in- 
terested in  the  whisky  in  no  manner  mili- 
tates in  his  favor.  He  was  prosecuteck  and 
convicted,  not  for  having  an  interest  in  the 
whisky,  but  for  participating  in  the  sale  of 
the  whisky.  If  he  did  this,  although  he 
received  no  compensation  therefor,  he  would 
still  be  guilty.  But  the  agreed  statement 
of  facts  show  that  he  did  receive  a  com- 
mission on  this  sale.  He  therefore  not  only 
participated  in  the  sale,  but  was  financially 
interested  therein.  The  fact  that  H.  Brann 
&  Company  alone  had  authority  to  pass 
upon  orders  received  by  them,  and  to  accept 
or  reject  such  orders  as  they  saw  fit,  does 
not  in  any  manner  excuse  appellant.  In  the 
regular  course  of  business  this  right  exists 
in  all  cases  where  drummers  are  authorized 
to  take  orders  which  they  send  to  the  houses 
they  represent.  In  all  such  cases  the  house 
has  the  option  to  accept  or  reject  the  order, 
as  it  sees  fit.  Far  from  helping  appellant, 
the  statement  which  we  are  now  discussing 
51  L.R.A.(N.S.) 


clearly  points  to  his  guilt,  for  it  is  an  ad- 
mission that  he  was  receiving  orders  for 
whisky  in  Oklahoma  as  agent  of  H.  Brann 
k  Company. 

The  trial  court  was  authorized  to  find 
from  the  agreed  statement  of  facts  that  this 
entire  transaction  was  a  cunningly  devised 
subterfuge,  deliberately  planned  for  the 
purpose  of  defeating  the  law.  This  case  is 
but  an  illustration  of  the  fact  that  men 
who  are  engaged  in  the  illegal  sale  of  in- 
toxicating liquors  in  Oklahoma  will  re- 
sort to  any  expedient  or  subterfuge  for 
the  purpose  of  carrying  on  their  illegal 
business.  If  this  judgment  is  reversed, 
every  liquor  house  in  the  United  States 
could  establish  an  agent  in  every  town  in 
Oklahoma,  to  whom  persons  could  apply, 
and  get  such  agent  to  write  letters,  and  sign 
the  name  of  the  purchaser,  and  forward 
them  to  his  house,  which,  seeing  the  letter 
written  in  the  handwriting  of  their  agent, 
would  take  it  as  an  indorsement  of  the 
solvency  of  the  purchaser,  and  would,  upon 
receipt  of  such  letter,  ship  whisky  to  entire 
strangers  of  whom  they  knew  nothing.  If 
this  can  be  done,  the  prohibitory  law  of 
Oklahoma  will  become  the  laughing  stock 
of  all  intelligent  persons,  and  this  court 
would  be  open  to  the  most  severe  censure 
for  its  misconstruction  of  the  law.  It  is 
our  duty  in  good  faith  to  so  construe  the 
laws  of  Oklahoma  as  to  enable  them  to  be 
enforced  with  reasonable  certainty. 

Under  all  the  circumstances  appellant  is 
clearly  guilty  of  the  crime  charged. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

Armstrong,  P.  J.,  and  Doyle,  J.,  concur. 


OKLAHOMA  SUPREME  COURT. 
(Division  Xo.  2.) 

CHICAGO,    ROCK    ISLAND,    &  PACIFIC 
RAILWAY  COMPANY,  PlfT.  in  Err., 

V. 

CHARLEY  EVANS,  by  Next  Friend. 

(—  Okla.  — ,  138  Pac.  804.) 

Carrier  —  e^*orln>f  car  to  transact  busi- 
ness —  trespasser 

I.  A  person  who  enters  a  passenger  train 
at  a  station,  without  ticket  or  money  to  pay 

Headnotes  by  Galbbaith,  C. 

Note.  —  For  duty  of  carrier  to  one  who 
enters  its  cars  upon  his  own  business,  and 
not  as  a  passenger,  see  notes  to  Peterson  v. 
South  &  W.  R.  Co.  8  L.R.A.(N.S.)  1240,  and 
McElvane  v.  Central  of  Georgia  R.  Co.  34 
L.R.A.(N.S.)  715.  The  duty  of  carrier  to 
newsboys  is  treated  in  the  note  to  Ingram 
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fare^  for  the  purpose  of  collecting  an  ac- 
count from  a  passenger  on  such  train,  and 
remains  on  the  train  a^ter  it  leaves  such 
station,  is  not  a  passenger,  and  the  com- 
pany, through  its  servants  and  employees, 
may  eject  him  from  the  train  at  a  proper 
place  for  failure  to  produce  a  ticket,  or  to 
pay  fare,  or  on  account  of  boisterous  con- 
duct, and  the  company  is  not  liable  for  in- 
jury resulting  to  such  passenger  when  only 
such  force  is  used  as  is  reasonably  necessary 
to  eject  him  under  the  circumstances. 

Same  —  wllfal  Injury  —  liablUty. 

2.  A  railroad  company  is  liable  for  injury 
wilfully  and  wantonly  inflicted  upon  a  tres- 
passer or  licensee  on  one  of  its  passenger 
trains. 

Same  —  excessive  force. 

3.  If,  in  ejecting  a  trespasser  or  licensee 
from  one  of  its  passenger  trains,  the  ser- 
vants and  employees  oi  the  company  use 
more  force  than  is  reasonably  necessary, 
or  if,  after  he  is  ejected,  they  wantonly  and 
wilfully  injure  him,  the  company  is  liable 
for  such  injury. 

(February  10,  1914.) 

ERROR  to  the  District  Court  for  Seminole 
County  to  review  a  judgment  in  plain- 
tiflTs  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  caused  by 
alleged  forcible  and  wrongful  ejection  from 
defendant's  train.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  C.  O.  Blake,  H.  B.  Liow,  R.  J. 
Roberts,  W.  H.  Moore,  and  Willmott  & 
Dean,  for  plaintiff  in  error : 

The  obligation  to  a  passenger  is  not  to 
•eject  him  from  the  train  with  unnecessary 
force.  To  a  licensee,  a  carrier  owes  a  higher 
degree  of  duty  than  to  a  trespasser. 

7  Thomp.  Neg.  §  3309;  Morgan  v.  Oregon 
Short  Line  R.  Co.  27  Utah,  92,  74  Pac.  623, 
15  Am.  Neg.  Rep.  434;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Johnson,  3  Okla.  41,  41  P;;c.  641, 
<6  AnL  Neg.  Cas.  187. 

The  servants  of  the  carrier,  in  ejecting  a 
person  guilty  of  unlawful  conduct  and  en- 
dangering the  safety  and  peace  of  the 
passengers  of  the  carrier,  may  use  force  to 
overcome  resistance  which  might,  under 
some  circumstances,  be  held  to  be  unneces- 
sary force,  and  which  was  made  necessary 
by  the  resistance  of  the  plaintiff  himself. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38 
Kan.  608,  5  Am.  St.  Rep.  780,  17  Pac.  64; 
Clark  V.  Great  Northern  R.  Co.  37  Wash. 


V.  Kansas  City,  S.  &  G.  R.  Co.  50  L.R.A. 
(N.S.)  688. 

As  to  liability  for  injury  to  trespasser 
or  bare  licensee  at  station  by  train,  see 
note  to  Neice  v.  Chicago  &  A.  R.  Co.  41 
L.R.A.(N.S.)  162. 

Generally  as  to  who  are  passengers,  see 
Index  to  L.R.A.  Notes,  "Carriers,"  §§  5-9. 
^1  LJt.A.(NJ3.)  39 


537,  79  Pac.  1108,  2  Ann.  Cas.  760;  Mc- 
Garry  v.  Holyoke  Street  R.  Co.  182  Mass. 
123,  65  N.  £.  45;  Moore  v.  Columbia  &  G. 
R.  Co.  38  S.  0.  1,  16  S.  £.  781. 

Messrs.  B.  B.  Blakeney,  G.  O.  Ornmp, 
A.  M.  Fowler,  and  J.  li.  Skinner,  for  de- 
fendant in  error: 

While  railroad  companies  are  authorized 
to  remove  trespassers  from  their  trains, 
such  removal  must  be  made  with  reasonable 
and  ordinary  care;  and,  if  unnecessary 
force  is  used,  or  if  it  is  done  in  a  wilful 
and  wanton  manner,  in  such  a  way  as  to 
imperil  the  trespasser's  life  or  limb,  the 
railroad  company  is  liable  in  damages  to 
such  person. 

Louisville,  0.  &  L.  R.  Co.  v.  Sullivan,  81 
Ky.  624,  50  Am.  Rep.  186,  8  Am.  Neg.  Cas. 
286;  Louisville  k  N.  R.  Co.  v.  Cottengim,  31 
Ky.  L.  Rep.  873,  13  L.RJ^..(N.S.)  624,  104 
S.  W.  280;  Southern  R.  Co.  v.  Shaw,  31 
C.  C.  A.  70,  58  U.  S.  App.  201,  86  Fed.  865 ; 
Texas  k  P.  R.  Co.  v.  Lyons,  —  Tex.  Civ. 
App.  — .,  50  S.  W.  161 ;  Mobile  &  O.  R.  Co. 
V.  Scales,  100  Ala.  368,  13  So.  917;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hendricks,  48 
Ark.  182,  3  Am.  St.  Rep.  220,  2  S.  W.  783, 
8  Am.  Neg.  Cas.  37 ;  Kline  v.  Central  P.  R. 
Co.  37  Cal.  400,  99  Am.  Dec.  282,  8  Am. 
Neg.  Cas.  58;  Northwestern  R.  Co.  v.  Hack, 
66  lU.  238;  Illinois  C.  R.  Co.  v.  King,  77 
111.  App.  581 ;  Johnson  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  116  Iowa,  639,  88  N.  W.  811; 
Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Kelly,  36 
Kan.  658,  59  Am.  Rep.  596,  14  Pac.  172,  3 
Am.  Neg.  Cas.  437;  Krueger  v.  Chicago  k 
A.  R.  Co.  84  Mo.  App.  358;  Hoffman  v.  New 
York  C.  &  H.  R.  R.  Co.  87  N.  Y.  25,  41  Am. 
Rep.  337,  8  Am.  Neg.  Cas.  543;  Cincinnati, 
H.  &  D.  R.  Co.  V.  Boyer,  10  Ohio  C.  D.  199; 
Pennsylvania  R.  Co.  v.  Vandiver,  42  Pa. 
365,  82  Am.  Dec.  520,  8  Am.  Neg.  Cas.  590; 
Gulf,  0.  &  S.  F.  R.  Co.  V.  Kirkbride,  79 
Tex.  457,  15  S.  W.  495,  8  Am.  N^.  Cas. 
631;  Kansas  City,  P.  &  G.  R.  Co.  v.  Holden, 
66  Ark.  602,  53  S.  W.  45;  Gallena  v.  Hot 
Springs  R.  Co.  4  McCrary,  371,  13  Fed. 
116;  Jeffersonville  R.  Co.  v.  Rogers,  28  Ind. 
1,  92  Am.  Dec.  276;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Larkin,  47  Md.  155,  28  Am.  Rep. 
442;  Sanford  v.  8th  Ave.  R.  Co.  23  N.  Y. 
343,  80  Am.  Dec.  286,  8  Am.  Neg.  Cas.  520; 
Moores  v.  Winter,  OT  Ark.  199,  53  S.  W. 
1057. 

Unnecessary  force  or  unreasonable  force 
and  amount  of  damages  were  questions  of 
fact  for  the  jury. 

Carr  v.  Maxwell  Trading  Co.  24  Okla. 
758,  105  Pac.  333;  Covington  v.  Fisher,  22 
Okla.  207,  97  Pac.  615;  Loeb  v.  Loeb,  24 
Okla.  384,  103  Pac.  570;  Chicago,  R.  I.  ft 
P.  R.  Co.  V.  Broe,  23  Okla.  396,  100  Pac. 
523 ;  Grant  v.  Milam,  20  Okla.  672,  95  Pac. 
424;  Wade  v.  Cornish,  23  Okla.  40,  99  Pac. 
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643;  McMaster  v.  City  Nat.  Bank,  23  Okla. 
560,  138  Am.  St.  Rep.  83 J,  101  Pac.  1103; 
Hussej  Y.  Blaylock,  21  Okla.  220,  06  Pac. 
773 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mitchell, 
10  Okla.  679,  101  Pac.  860;  Bird  ▼.  Webber, 
23  Okla.  683,  101  Pac.  1062;  Armatrong,  B. 
A  Co.  V.  Crump,  26  Okla.  452,  106  Pac.  865; 
Kaufman  v.  Boismier,  26  Okla.  262,  106 
Pac.  326;  Indian  Land  &  T.  Co.  v.  Taylor, 
26  Okla.  542,  106  Pac.  863. 

Galbralth,  C,  filed  the  following  opin- 
ion: 

This  waa  an  action  instituted  by  Charley 
Evans,  a  minor,  by  bis  father  and  next 
friend,  for  damages  for  personal  injuries 
on  account  of  an  alleged  forcible  and  wrong- 
ful ejection  from  one  of  the  defendant's 
passenger  trains  between  Holdenville  and 
Wewoka,  Oklahoma.  Issue  was  properly 
joined,  and  there  was  a  trial  to  the  court 
and  jury,  and  a  verdict  and  judgment  for 
the  plaintiff  against  the  defendant  for 
$1,046,  from  which  an  appeal  was  properly 
perfected  to  this  court  by  petition  in  error 
and  case-raade. 

Error  is  assigned  in  overruling  the  mo- 
tion for  a  new  trial  and  in  rendering  judg- 
ment for  the  plaintiff.  It  is  urged  by  the 
plaintiff  in  error  that  the  trial  court  erred 
in  its  instructions  to  the  jury,  and  in  re- 
fusing to  give  a  requested  instruction,  and 
that  the  judgment  is  excessive. 

It  appears  from  the  evidence  that  the 
plaintiff,  who  was  a  young  man,  nineteen 
years  of  age,  boarded  one  of  the  plaintiff's 
passenger  trains  at  Holdenville  for  the 
purpose  of  collecting  a  debt  from  one  Mike 
Ryan,  a  passenger  on  said  train,  and  that 
after  he  boarded  the  train  he  engaged  In  a 
controversy  with  Mike  Ryan,  and  the  train 
pulled  out  of  Holdenville  and  continued  on 
its  journey  toward  Shawnee,  and,  when 
some  3  or  4  miles  from  Holdenville,  the 
plaintiff,  still  engaged  in  his  controversy 
with  Mike  Ryan,  became  boisterous  and  was 
creating  a  disturbance  with  the  passengers 
on  the  train,  and,  the  conductor's  attention 
being  then  called  to  the  disturbance,  he 
went  back  to  the  part  of  the  train  where 
the  plaintiff  and  Ryan  were  and  attempted 
to  quiet  the  plaintiff.  The  auditor  then 
asked  plaintiff  for  his  ticket.  The  plaintiff 
said  he  had  no  ticket,  wasn't  going  any- 
where," and  had  no  money  to  pay  his  fare, 
and  the  conductor,  then  failing  to  quiet 
him,  gave  the  signal  and  stopped  the  train, 
and  called  the  brakeman  and  a  railroad 
detective,  by  the  name  of  Burnett,  to  assist 
him,  and  proceeded  to  eject  plaintiff  from 
the  train.  The  plaintiff  put  up  a  vigorous 
fight,  but  was  finally  ejected,  and  when  he 
was  jerked  from  the  steps  of  the  car  to  the 
ground  he  was  then  at  the  top  of  an  em- 
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bankment  or  fill,  variously  estimated  by 
the  witnesses  from  10  to  20  feet  deep.  A 
witness  for  the  plaintiff  testified  that  Bur- 
nett then  grabbed  the  feet  of  the  plaintiff 
and  whirled  him  down  the  embankment. 
The  brakeman  testified  for  the  defendant 
that  Burnett  pushed  the  plaintiff  and  that 
caused  him  to  roll  down  the  embankment. 
At  any  rate,  he  rolled  down  to  the  bottom 
of  the  fill.  The  train  was  then  started,  and 
a  physician  who  was  aboard  the  train  sug- 
gested to  the  conductor  that,  for  the  pro- 
tection of  the  company  and  plaintiff,  he 
ought  not  to  be  left  in  that  place,  and  sug- 
gested that  the  train  be  backed  up  and  he 
be  placed  in  the  baggage  car  and  taken  to 
the  next  station,  which  was  Wewoka,  and 
turned  over  to  the  authorities.  The  train 
was  then  stopped  and  backed  up,  and  the 
plaintiff  was  helped  up,  or  got  up,  and 
without  assistance  walked  and  got  into  the 
baggage  car,  and  rode  there  until  the  train 
arrived  at  Wewc^a,  where  he  was  turned 
over  to  the  county  physician.  All  this 
occurred  on  May  26,  1900.  The  evidence 
shows  that  on  August  2d  following  the 
plaintiff  was  adjudged  insane  by  the  insan- 
ity board  of  Pittsburg  county,  where  his 
father  resided,  and  where  he  was  taken 
after  this  incident,  and  sent  to  the  insane 
asylum  at  Norman,  where  he  was  still  con- 
fined at  the  date  of  the  trial,  February  1, 
1911.  It  was  contended  on  behalf  of  the- 
plaintiff  that  the  force  and  violence  used 
in  ejecting  him  from  the  train  and  after  he 
was  ejected  was  the  proximate  cause  of  his 
subsequent  insanity. 

It  is  clear  from  the  testimony  that  the 
plaintiff  was  not  a  passenger  on  the  defend- 
ant's train,  and  that  he  did  not  intend  t<» 
become  a  passenger  when  he  entered  the 
train.  He  neither  purchased  a  ticket  before 
entering  nor  provided  himself  with  money 
to  pay  his  fare  from  the  station  where  he 
entered  to  the  next  station.  The  railroad 
company,  therefore,  did  not  owe  him  that 
high  degree  of  care  it  owes  a  passenger 
on  one  of  its  trains.  Its  servants  had  a 
right  to  eject  him  in  a  proper  manner  and 
at  a  proper  place  for  failure  to  pay  his  fare, 
or  to  produce  a  ticket,  and  on  account  of 
the  boisterous  conduct  and  annoyance  he 
caused  to  the  passengers  on  the  train.  Rev» 
Laws,  1910,  §  813. 

In  instruction  Ko.  2,  complained  of  by 
the  plaintiff  in  error,  the  court  told  the 
jury  that  the  servants  of  the  defendant  had 
a  right  to  eject  the  plaintiff  from  the  train 
or  to  remove  him  from  the  passenger  car  to 
some  other  part  of  the  train,  but  in  so 
doing  they  were  bound  to  use  only  such 
force  as  was  reasonably  necessary  under  the 
circumstances  to  remove  and  eject  him. 

In  the  third  instruction  of  the  court  to 
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the  jury,  also  complained  of  by  the  plaintiff 
in  error,  the  court  told  the  jury,  in  effect, 
that  the  plaintiff  was  not  a  passenger  on 
the  train,  and  he  could  not  recover  for  such 
ejection  without  unnecessary  force. 

It  is  said  by  Commissioner  Sharp  in  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Stone,  34  Okla. 
363,  125  Pac.  1122:  "Railroad  companies 
are  bound  to  exercise  their  dangerous  busi- 
ness with  due  care  to  avoid  injury  to 
others;  and  when  they  fail  to  do  so  they 
are  liable  for  damages,  even  to  a  trespasser, 
who  has  not  been  guilty  of  contributory 
negligence.  White,  Personal  Injuries  on 
Railroads,  §  1075.  A  reckless  disregard  of 
x!on8equences  may  be  so  great  as  to  imply 
a  willingness  to  inflict  an  injury,  such  as 
to  entitle  a  trespasser  to  recover,  although 
there  is  no  actual  intent  to  harm  him.  Id. 
§  1078.  On  the  contrary,  it  is  the  general 
rule  that  the  railroad  company  is  not  liable 
to  a  trespasser  on  its  property,  in  the  ab- 
sence of  any  wantonness  and  wilfulness  or 
gross  negligence.  Under  settled  rules  of 
public  policy,  railway  companies  are  not 
to  be  made  liable  for  injuries  received  by 
trespassers  upon  their  trains,  unless  the 
injury  is  inflicted  under  circumstances  in- 
dicating wantonness  or  wilfulness  in  the 
servants  of  the  companies.  The  rule  seems 
to  be  almost  universally  recognized  and 
approved,  and  is  in  consonance  with  reason 
and  right."     See  cases  cited. 

It  does  not  seem  to  be  material  in  this 
case  whether  the  plaintiff  was  a  trespasser 
or  a  licensee;  so  long  as  he  was  not  a 
passenger,  the  company's  duty  to  him  would 
not  be  any  different,  since  it  would  be  lia- 
ble for  injury  wantonly  and  wilfully 
inflicted  upon  either  trespasser  or  licensee. 

The  instruction  requested  by  the  plaintiff 
in  error  and  refused  by  the  court  was  as 
follows:  '^f  you  feel  and  believe  from  the 
evidence  in  this  case  that  the  plaintiff  was 
a  trespasser  upon  the  passenger  train  of 
the  defendant,  then  the  defendant,  through 
its  employees  and  servants,  was  only  bound 
to  the  duty  of  not  wilfully  and  intention- 
ally injuring  the  plaintiff."  While  this  in- 
struction requested  by  the  plaintiff  in  error 
was  possibly  a  correct  statement  of  the  rule 
of  law  as  to  the  duty  a  carrier  owes  a  tres- 
passer on  one  of  its  trains,  still,  if  the  court 
in  its  instructions  covered  this  duty  in 
different  language  and  in  different  form,  it 
was  not  prejudicial  error  to  deny  the  re- 
quested instruction.  Finch  v.  Brown,  27 
Okla.  217,  111  Pac.  391,  and  cases  cited. 

The  court  told  the  jury  in  instruction 
Xo,  3  that  the  plaintiff  was  not  a  passenger 
on  defendant's  train,  and  that  the  defend- 
ant's servants  had  a  right  to  eject  him  with- 
out unnecessary  force,  and  that  he  was  not 
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entitled  to  recover  for  such  ejection;  an(f 
in  instruction  No.  2  told  the  jury  that  the* 
servants  of  the  plaintiff  in  error  had  a^ 
right  to  remove  the  plaintiff  from  the  train^ 
or  from  the  passenger  car  to  some  other 
part  of  the  train,  but  that  in  so  doing  they^ 
were  bound  to  use  only  such  force  as  wa» 
reasonably  necessary  under  the  circum^ 
stances.  The  jury  doubtless  understood 
from  these  instructions  that  the  company 
was  not  authorized  to  use  wanton  or  wilful 
violence  toward  the  defendant,  even  though 
he  were  a  trespasser,  and  that  the  company 
was  only  liable  for  injury  resulting  from 
wanton  and  wilful  violence  used  in  ejecting 
the  plaintiff  from  the  train. 

The  instructions  of  the  court  to  the  jury 
seem  to  reaBonably  cover  the  law  of  the 
case  and  the  respective  rights  and  dutiea 
of  the  parties  under  the  circumstances,  and 
we  cannot  hold  that  the  refusal  to  give  the* 
requested  instruction  was  prejudicial. 

A  careful  reading  of  the  entire  record 
convinces  us  that  the  railroad  employees 
did  not  use  wanton  and  wilful  force  in 
ejecting  the  plaintiff  from  the  train;  that 
he  put  up  a  vigorous  fight;  and  that  tliey 
only  used  the  necessary  force  to  overcome 
his  resistance,  but  that,  after  he  was  eject- 
ed and  on  the  ground  by  the  side  of  the 
car,  the  defendant's  servant,  Burnett,  caught 
him  by  his  feet  and  turned  him  a  somer- 
sault, causing  him  to  roll  down  the  em- 
bankment. The  jury  may  have  found  that 
this  act  of  Burnett  was  wanton,  wilful,  and 
unnecessary  violence,  and  if  they  so  found,, 
under  the  law,  the  company  would  be  liable 
for  any  injuries  that  may  have  resulted  to 
the  plaintiff.  Moore  v.  Atchison,  T.  &  S.. 
F.  R.  Co.  26  Okla.  682,  110  Pac.  1059 ;  Fol- 
ley  V.  Chicago,  R.  I.  &  P.  R.  Co.  16  Okla. 
32,  84  Pac.  1090;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Radford,  36  Okla.  657,  129  Pac.  834  r 
St.  Louis  &  S.  F.  R.  Co.  v.  Lee,  37  Okla. 
549,  46  L.R.A.(N.S.)  357,  132  Pac.  1072. 

It  is  also  urged  that  the  judgment  i» 
excessive.  While  the  evidence  fails  to  show 
that  the  plaintiff  suffered  any  great  bodily 
injury,  still  we  cannot  put  our  judgment 
as  to  the  amount  he  was  entitled  to  recover 
against  that  of  the  jury.  He  suffered  some- 
injury.  The  trial  court  in  instruction  No. 
4  gave  the  jury  the  proper  rule  for  measur- 
ing his  injury  and  for  estimating  the  rea- 
sonable damage  resulting  therefrom.  The- 
jury  may  have  found  that  the  plaintiff's  in- 
sanity  was  due  to  heredity,  or  that  the- 
proximate  cause  thereof  was  the  wanton 
and  wilful  act  of  Burnett  in  tumbling  hint 
down  the  embankment  after  his  ejectment 
from  the  train. 

No  sufficient  reason  appears  for  disturb- 
ing the  finding  of  the  jury.    We  therefor* 
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recommend    that    the    judgment    appealed 
from  be  affirmed* 

Per  Cnrlam: 

Adopted  in  whole. 


OREGON  SUPREMB  COURT. 

N.  B.  60RENS0N,  Respt., 

^  CHARLES  A.  SMITH,  Appt. 

(66  Or.  78,  129  Pac.  757.) 

Broker  —  rlg^ht  to  employ  assistant. 

1.  A  real  estate  agent  employed  by  a  non- 
resident to  sell  land  located  in  the  state  of 
the  agent's  residence,  who  assumes  authority 
to  grant  options  on  the  property,  has  no 
power  to  employ  an  assistant  at  the  ex- 
pense of  his  principal. 

Principal  and  agent  —  claim  of  aatbor- 
ity  —  binding  principal. 

2.  The  claim  of  a  real  estate  agent  to  be 
acting  under  his  general  authority  from  his 
principal  in  employing  an  assistant  does 
not  show  that  he  undertook  to  bind  the  prin- 
cipal to  compensate  the  assistant  for  serv- 
ices. 

Evidence  —  rnling  oat  qaestion  after 
answer  Is  given  —  effect. 

3.  Ruling  out  a  question  after  the  wit- 
ness has  answered  it  does  not,  without 
more,  eliminate  the  answer  from  evidence. 

Broker  —  option  contract  —  right  to 
commission. 

4.  The  securing  by  a  customer  introduced 
by  a  real  estate  broker  of  an  option  upon 
the  property  for  a  specified  time  makes 
time  of  the  essence  of  the  contract,  so  that 
the  agent's  commission  is  not  earned  if  the 
sale  is  not  consummated  within  the  time 
specified. 

Statutes  of  frand  —  acceptance  of  serv- 
ice —  liability  for  compensation. 

6.  The  acceptance  by  a  property  owner 
of  the  benefit  of  services  rendered  by  one 
employed  by  a  broifer  to  assist  in  disposing 
of  the  property  does  not  ratify  the  contract 
of  employment  so  as  to  render  him  liable  to 
make  compensation  for  the  services  where 
the  statute  provides  that  an  agreement  em- 
ploying an  agent  to  sell  real  estate  shall  be 
void  unless  in  writing. 

On  Petition  for  Rehearing. 

Trial  —  failure  to  object  to  evidence  — 
effect  on  determination  of  law  queti- 
tlons. 

6.  That  no  objection  was  made  to  the  ad- 
mission of  evidence  tending  to  establish  a 
cause  of  action  by  a  subagent  employed  by 
a  broker  to  assist  in  securing  a  purchaser 
of  real  estate,  against  the  property  owner 

Note.  —  For  power  of  real  estate  broker 
to  delegate  authority,  see  note  to  Sims  v. 
St.  John,  43  L.R.A.(N.S.)  796. 
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for  compensation  for  his  services,  does  not 
prevent  the  court  from  determining  that  ths 
contract  sued  on  was  within  the  statute  of 
frauds,  and  incapable  of  ratification  ex- 
cept by  writing  executed  for  that  purpose, 
and  that  there  could  be  no  recovery  beamse 
of  absence  of  ratification.      , 

Same  —  motion  for  nonsuit  and  directed 
verdict  —  rule  for  determining  solB- 
clency  of  evidence. 

7.  The  same  rule  for  determining  the 
sufficiency  of  the  testimony  to  support  a 
judgment  in  favor  of  plaintiff  is  applicable 
to  a  motion  for  nonsuit  and  one  for  directed 
verdict  in  defendant's  favor. 

(February  11,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  broker's  commission 
for  services  alleged  to  have  been  performed 
by  plaintiff's  husband  in  the  sale  of  real 
property.     Reversed. 

Statement  by  Moore,  J.: 

This  is  an  action  by  Mrs.  N.  V.  Sorenson 
against  C.  A.  Smith  to  recover  $15,000  as 
broker's  commission  for  services  allied 
to  have  been  performed  by  her  husband  and 
assignor,  George  Sorenson,  in  procuring 
purchasers  who  entered  into  a  valid  contract 
with  the  defendant,  whereby  they  stipulated 
to  pay  him  $300,000  for  his  interest  in  real 
property  in  Douglas  county,  Oregon.  The 
cause,  being  at  issue,  was  tried,  resulting 
in  a  judgment  for  plaintiff  as  demanded  in 
the  complaint,  and  the  defendant  appeals. 

Messrs.  Glltner  &  Sewall,  A.  H.  Tan- 
ner, and  Edwin  H.  Flick,  for  appellant: 

Where  there  is  but  one  construction  to 
be  placed  upon  the  testimony  by  reasonable 
minds,  and  that  construction  is  against 
plaintiff's  case,  the  court  should  grant  a 
nonsuit. 

Massey  v.  Seller,  45  Or.  272,  77  Pac.  397, 
16  Am.  Neg.  Rep.  653;  Wolf  v.  City  R.  Co. 
46  Or.  446,  72  Pac  329,  78  Pac.  668. 

Before  a  real  estate  broker  may  recover 
a  commission  for  his  services,  he  must  show 
that  he  was  employed  to  perform  the  serv- 
ices. 

4  Am.  &  Eng.'Ene.  Law,  2d.  ed.  p.  970; 
Castner  v.  Richardson,  18  Colo.  496,  33  Pae. 
163;  Atwater  v.  Lockwood,  39  Conn.  45; 
Cook  V.  Welch,  9  Allen,  350;  19  Cyc.  217. 

A  subagent  employed  by  a  broker  must 
look  to  his  immediate  employer  for  his  com- 
pensation. 

19  Cyc.  238;   Jenkins  v.  Funk,  33   Fed. 

915;   Fudge  v.  Seckner  Contracting  Co.  80 

III.  App.  35;   Houston   Cotton  Oil  Mill  ft 

Mfg.  Co.  V.  Bibby,  43  Tex.  Civ.  App.  100, 

*  95  S.  W.  662;  Mullcr  v.  Bell,  —  Tex.  Civ. 
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App.  — ,  137  S.  W.  993;  Benham  v.  Ferris, 
159  Mich.  632,.  124  N.  W.  538;  Rice  y.  Post, 
78  Hun,  547,  29  N.  Y.  Supp.  553;  Carroll 
V.  Tucker,  2  Misc.  397,  21  N.  Y.  Supp.  962; 
Atlee  V.  Fink,  75  Mo.  100,  43  Am.  Rep. 
385 ;  Hill  v.  Morris,  15  Mo.  App.  322.  ^ 

Ratification  by  a  principal  of  the  em- 
ployment of  a  subagent  is  not  shown  by 
proof  that  the  principal  accepted  the  serv- 
ices of  the  subagent,  because  the  principal 
is  entitled  to  the  services  of  his  agent's 
employees  in  and  about  the  business  he  em- 
ployed the  agent  to  perform. 

Hanback  v.  Corrigan,  7  Kan.  App.  479, 
54  Pac.  129;  Carroll  v.  Tucker,  2  Misc.  397, 
21  N.  Y.  Supp.  952;  Rice  v.  Post,  78  Hun, 
647,  29  N.  Y.  Supp.  663 ;  Mueller  v.  Bell,  — 
Tex.  Civ.  App.  — ,  117  S.  W.  993;  Benham  v. 
Ferris,  169  Mich.  632,  124  N.  W.  638; 
Merrill  v.  Lathan,  8  Colo.  App.  263,  45 
Pac.  524;  Fordtran  v.  Stowcrs,  62  Tex.  Civ. 
App.  226,  113  S.  W.  631;  Union  Casualty 
&  Surety  Co.  v.  Gray,  52  C.  C.  A.  224,  114 
Fed.  422. 

Before  a  principal  can  ratify  a  contract 
made  by  his  agen^  it  must  appear  that  the 
agent  contracted  as  agent  and  on  behalf  of 
the  principal. 

Backhaus  v.  Buells,  43  Or.  658,  72  Pac. 
976,  73  Pac.  342;  Mattocks  v.  Young,  66 
Me.  459;  Mitchell  v.  Minnesota  Fire  Asso. 
48  Minn.  278,  51  N.  W.  608 ;  llfeld  v,  Zieg- 
ler,  40  Colo.  401,  91  Pac.  825;  Wycoff,  Sea- 
man &  Benedict  v.  Davis,  127  Iowa,  399, 
103  N.  W.  349;  New  England  Dredging  Co. 
V.  Rockport  Granite  Co.  149  Mass.  381,  21 
N.  E.  947;  Ferris  v.  Snow,  130  Mich.  254, 
90  N.  W.  850 ;  Condit  v.  Baldwin,  21  N.  Y; 
219,  78  Am.  Dec.  137 ;  Rawlings  v.  Neal,  126 
N.  C.  271,  35  S.  E.  697;  Hamlin  v.  Sears, 
82  N.  Y.  327;  Schlessinger  v.  Forest  Prod- 
ucts Co.  78  N.  J.  L.  637,  30  L.R.A.(N.S.) 
347,  138  Am.  St.  Rep.  627,  76  Atl.  1024. 

Before  a  principal  will  be  held  to  have 
ratified  the  unauthorized  contract  made  by 
his  agent,  it  must  appear  that  the  principal 
was  informed  of  the  material  facts  before 
doing  the  thing  which  is  claimed  as  a  rati- 
fication. 

19  Cyc.  220-256;  SuUivant  v.  Jahren, 
71  Kan.  127,  79  Pac.  1071;  Hardinger  v. 
Columbia,  60  Wash.  405,  97  Pac.  446; 
Foss  Invest.  Co.  v.  Ater,  49  Wash.  446,  95 
Pac.  1017;  Stemler  v.  Bass,  153  Cal.  791, 
96  Pac.  809;  Sill  v.  Pate,  230  111.  39,  82 
K.  E.  366;  Strong  v.  Ross,  33  Ind.  App. 
586,  71  N.  E.  918;  Colvin  v.  Blanchard,  — 
Tex.  Civ.  App.  — ,  103  S.  W.  1118;  Harris 
Bros.  V.  Reynolds,  17  N.  D.  16,  114  N.  W. 
369. 

Messrs.    3ffartln    li.    Pipes,    John    M. 
Pipes,  and  George  A.  Pipes  for  respond- 
ent. 
ffl  L.R.A.(N.S.) 


Moore  J.,  delivered  the  opinion  of  the 
court: 

It  is  maintained  that  errors  were  com- 
mitted in  denying  a  motion  for  a  judgment 
of  nonsuit  when  the  plaintiff  had  introduced 
her  evidence  and  rested,  and  in  refusing 
to  direct  a  verdict  for  the  defendant  when 
the  cause  was  finally  submitted.  There  has 
been  brought  up  a  transcript  of  the  entire 
testimony,  which  will  be  examined  with 
reference  to  the  application  for  an  instruct- 
ed verdict,  since  that  request  necessarily 
supersedes  the  motion  for  a  judgment  of 
nonsuit.  The  facts  are  that  the  defendant 
was  the  owner  and  holder  of  certificates 
issued  by  the  Northern  Pacific  Railroad 
Company  for  7,480  acres  of  timber  land  in 
township  27  south,  of  range  2  west,  of  the 
Willamette  meridian.  Smith,  who,  it  ap- 
pears, resided  in  Minnesota,  employed  F. 
A.  Kribs,  a  real  estate  broker  of  Portland, 
Oregon,  to  negotiate  a  sale  of  his  estate  in 
the  premises,  which  interest  will  be  desig- 
nated herein  as  lands.  Kribs  informed 
George  Sorenson,  who  was  engaged  in  the 
same  business  in  that  city,  that  these  lands 
were  for  sale,  and  gave  him  a  map  on  which 
the  real  property  was  represented.  The 
plaintifif's  assignor  thereupon  procured  J.  0. 
Storey,  who,  on  September  28,  1906,  was 
granted  by  Elribs  an  oral  option  of  sixty 
days  within  which  to  purchase  the  premises 
at  $25  an  acre,  on  account  of  which  he  was 
to  have  paid  $60,000  before  the  expiration 
of  that  limit,  and  the  remainder  at  stated 
intervals.  The  time  ^hus  specified  was 
allowed  in  order  to  permit  an  inspection  of 
the  quantity  and  quality  of  the  timber 
growing  on  the  real  property  so  as  to  de- 
termine its  value.  After  a  partial  examina- 
tion, Storey  was  reasonably  satisfied  that 
the  lands  were  worth  the  sum  demanded; 
but,  being  unable  to  secure  a  complete  cniiae 
of  several  subdivisions  of  the  tract  within 
the  time  limited,  he  obtained  from  Kribs 
an  extension  for  that  purpose  until  Decem- 
ber 15,  1906.  In  the  meantime,  Storey  had 
engaged  to  sell  the  lands  for  $260,000  to 
other  persons,  in  whose  interest  he  on  De- 
cember 9,  1906,  offered  to  pay  Kribs  $10,- 
000  as  evidence  of  good  faith,  but  the  pro- 
posal was  declined.  At  the  expiration  of 
the  time  ultimately  limited,  but  before  a 
complete  inspection  of  the  timber  could  be 
made  by  Storey,  and  without  his  offering 
to  pay  the  $50,000  required,  Kribs,  at  the 
defendant's  direction,  withdrew  the  lands 
from  sale,  and  so  notified  Sorenson  and 
Storey.  The  latter  on  July  7,  1907,  com- 
menced an  action  against  Kribs  in  the 
circuit  court  of  the  state  of  Oregon  for 
Multnomah  county  to  recover  $63,000  as 
damages  for  an  alleged  breach  of  the  agree- 
I  ment  to  sell  and  convey  the  land,  and  tbe 
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further  sum  of  $2,027  as  expenses  incurred 
in  cruising  the  timber. 

A  written  contract  was  prepared  at  Min- 
neapolis July  23,  1909,  whereby  the  de- 
fendant, in  consideration  of  $300,000  to  be 
paid  as  specified,  stipulated  to  sell  and  as- 
sign all  his  interest  in  the  real  property  to 
C.  P.  Bratnober  of  that  city,  and  the  Storey- 
Bracher  Lumber  Company,  an  Oregon 
corporation,  of  which  J.  0  Storey  and  G. 
Bracher  were  respectively  the  president  and 
secretary.  This  contract,  referring  to  the 
purchasers  and  to  the  defendant,  contained 
a  clause  as  follows:  "The  vendees  agree  to 
save  the  vendor  harmless  from  any  claim 
or  demand  on  him  by  anyone  save  and  ex- 
cepting Frederick  A.  Kribs  of  Portland,  Ore- 
gon, for  commissiotis  in  the  sale  of  the  cer- 
tificates hereinbefore  mentioned,  and  also 
agree  to  save  the  said  Frederick  A.  Kribs 
harmless  from  any  claim  or  demand  made 
by  anyone  on  him  for  commissions  on  ac- 
count of  the  sale  of  said  certificates."  This 
contract  was  executed  by  the  several  parties 
to  it  at  Albany,  Oregon,  September  2,  1009. 
Thereafter  Sorenson  assigned  his  claim  for 
a  commission  of  5  per  cent  of  the  stipulated 
purchase  price  to  the  plaintiff,  who  insti- 
tuted this  action,  which  eventuated  as  here- 
inbefore narrated. 

George  Sorenson  testified,  in  substance, 
that  after  December  16,  1906,  pursuant  to 
Kribs'  promise  to  pay  him  a  commission  of 
5  per  cent  of  the  purchase  price  of  the  land, 
if  a  profitable  sale  thereof  could  be  made, 
lie  continued  to  negotiate  with  Storey  until 
July,  1909,  when  Kribs  said  to  him,  "If 
you  can  get  Storey  to  give  $300,000  I 
can  put  the  sale  through,"  declaring,  how- 
ever, that  Smith  should  be  personally  con- 
sulted about  the  matter.  This  information 
was  communicated  to  Storey,  who  immediate- 
ly went  to  Minneapolis,  where  the  terms 
of  the  contract  were  settled.  Sorenson  ad- 
mitted he  never  conversed  with  the  defend- 
ant until  after  the  sale  was  consummated; 
nor  did  he  have  any  writing  authorizing 
him  to  procure  a  purchaser  of  the  lands,  or 
promising  to  pay  him  a  commission  in  case 
of  a  sale.  This  testimony  was  corroborated 
in  many  particulars  by  that  of  F.  A.  Kribs, 
who  was  asked,  in  reference  to  Sorenson's 
efforts,  originally  to  procure  Storey  as  a 
purchaser,  "You  acted  upon  your  general 
authority  from  Mr.  Smith  to  sell  the  land?" 
He  replied,  "Yes.  sir."  After  this  answer 
was  given,  defendant's  counsel  said,  "Now, 
if  the  court  please,  I  object  to  that  ques- 
tion." A  ruling  was  then  made  as  follows: 
"The  objection  is  sustained."  In  obedience 
to  a  subpoena  duces  tecum,  Kribs  produced 
and  identified  copies  of  letters  which  he 
had  written  to  the  defendant,  and  also  tele- 
igrams  which  the  latter  had  sent  to  him. 
;51  L.R.A.(N.S.) 


These  writings,  having  been  received  in 
evidence,  show  that,  before  the  final  bargain 
for  the  sale  of  the  land  was  concluded. 
Smith  knew  that  Sorenson  claimed  a  com- 
mission for  the  services  which  he  had  per- 
formed. 

J.  O.  Storey,  referring  to  the  visit  at  Min- 
neapolis to  confer  with  the  defendant  in 
July,  1909,  testified  as  follows:  "We  bad 
agreed  on  the  negotiations  for  this  land, 
and  Mr.  Sorenson,  who  was  working  with 
me  at  that  time  to  get  this  land  in  our 
hands  in  some  shape  so  we  could  jointly 
sell  it  again,  telegraphed  me  and  asked  mc 
what  shape  I  had  it,  and  replying  I  wired: 
'Have  Smith  deal  cinched.  What  can  you 
get  ?  Answer.'  "  Referring  to  that  message, 
he  said:  "What  I  meant  by  that  was.  How 
much  money  can  you  get  for  the  land?" 
This  witness  further  said  that  the  Storey- 
Bracher  Lumber  Company  paid  no  money 
for  the  lands,  and  had  no  interest  therein, 
except  the  right  to  sell  the  premises;  that 
Mr.  Bratnober  agreed  to  buy  the  property 
and  allow  us  to  sell  it;  but  that  neither 
Sorenson  nor  himself  was  able  to  find  a 
purchaser  at  the  price  demanded.  Storey 
received  a  letter  written  December  9,  1906, 
by  Sorenson,  wherein  the  writer,  referring 
to  Kribs  and  to  the  original  option  to  pur- 
chase the  lands,  said:  "He  wanted  to  divide 
the  commission  with  me  and  leave  you  out 
of  the  deal.  I  told  him  you  was  in  on  the 
the  deal,  and  that  you  was  to  get  an  equal 
division." 

The  foregoing  ia  deemed  to  be  a  suffi- 
cient statement  of  all  the  material  evidence 
involved  in  a  consideration  of  the  question 
whether  or  not,  under  the  original  option 
to  sell  the  property,  or  by  subsequent  rati- 
fication. Smith  became  liable  to  Sorenson 
for  the  payment  of  a  commission.  It  will 
be  remembered  that  the  defendant,  a  non- 
resident of  Oregon,  appointed  F.  A.  Kribs, 
a  real  estate  broker  of  this  state,  to  sell 
lands  therein.  If  Kribs  had  been  a  non- 
resident of  Oregon,  and  Smith  had  known 
that  he  did  not  expect  to  come  into  the  state, 
it  might  reasonably  have  been  concluded 
that  the  selection  of  the  agent,  under  such 
circumstances,  carried  with  it,  by  neces- 
sary implication,  the  right  to  delegate  his 
authority  to  a  subagent.  The  modification 
of  the  general  rule  in  this  respect  is  founded 
on  the  assumption  that,  since  the  person 
originally  appointed  to  negotiate  a  sale  of 
land  cannot,  by  reason  of  his  nonresidence, 
be  expected  to  visit  and  inspect  the  real 
property,  he  must  of  necessity  select  in  his 
stead  someone  who  can  identify  the  premises 
to  a  prospective  purchaser.  Eastland  v. 
Maney,  36  Tex.  Civ.  App.  147,  81  S.  W. 
574.  This  principle,  however,  can  have  no 
application  to  the  case  at  bar,  since  Kribs 
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resided  in  the  state  where  the  land  ia  ait- 
uated. 

It  is  also  to  be  kept  in  mind  that  Kriba 
originally  allowed  an  option  of  sixty  days, 
and  further  extended  the  time  in  which  the 
timber  might  be  inspected.  The  privilege 
thus  granted  implies  a  bestowal  of  power, 
the  exercise  of  which  evidences  a  personal 
trust  and  confidence  that,  in  the  absence  of 
express  authority,  negatives  a  right  to  ap* 
point  a  subagcnt,  for  a  performance  of 
whose  services  the  principal  would  be  liable. 
Story,  Agency,  §§  12,  13;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  972.  From  a  careful  examina- 
tion of  the  entire  evidence,  it  is  believed 
that  Sorenaon  was  only  a  subagent,  and  that 
no  privity  existed  between  him  and  the  de- 
fendant. This  conclusion  seems  to  be  con- 
firmed by  Sorenson's  letter  to  Storey,  where- 
in he  stated  that  Kribs  wanted  to  divide 
with  the  writer  the  commission,  and  to  ex- 
clude Storey  from  any  participation  there- 
in. The  statement  in  the  letter  that  Soren- 
Bon  had  told  Kribs  that  Storey  "was  in  on 
the  deal"  and  "was  to  get  an  equal  division" 
reasonably  implies  that  Kribs,  Storey,  and 
Sorcnson  were  ratably  to  sl^are  the  expected 
commission.  The  letter  referred  to  unmis- 
takably shows  that,  for  the  services  original- 
ly performed  by  Sorenson,  he  must  have  be- 
lieved a  part  of  the  compensation  to  be  paid 
Kribs  would  be  shared  with  him,  and  that 
he  was  only  a  subagent  of  the  latter. 

This  deduction,  in  our  opinion,  is  not 
dcfated  by  K  rib's  reply  to  the  inquiry, 
whereby  he  stated  that,  in  giving  Sorenson 
a  plat  of  the  lands  and  requesting  him  to 
procure  a  purchaser,  he  acted  upon  his  gen- 
eral authority  from  the  defendant.  An  ob- 
jection was  made  to  this  answer  after  it 
was  given;  but  no  motion  was  made  to 
strike  it  out.  When  a  witness  responds  to 
a  question  before  an  attorney  has  had  time 
to  object  to  the  inquiry,  the  proper  practice 
is  to  move  to  strike  out  the  answer,  unless 
the  court,  in  sustaining  the  objection,  also 
directs  the  jury  not  to  consider  the  reply 
given.  The  testimony  referred  to  was  not 
properly  eliminated;  but,  in  our  opinion 
the  answer  was  a  legal  conclusion,  and  not 
the  statement  of  a  material  fact.  In  any 
event,  the  reply  to  the  inquiry  does  not 
show  that  Kribs  undertook  to  bind  his  prin- 
cipal, nor  does  it  negative  the  conclusion 
that  he  employed  Sorenson  as  a  subagent, 
with  whom  Smith  sustained  no  relation  as 
a  contracting  party.  Mechem,  Agency. 
§  197;  Barnard  v.  Coffin,  141  Mass.  37,  55 
Am.  Rep.  443,  6  N.  £.  364. 

The  original  offer  to  sell  the  land  having 
been  definitely  limited,  Storey's  acceptance 
of  the  proposal  made  the  period  of  time  so 
stipulated  of  the  essence  of  the  agreement. 
Watson  T.  Brooks,  11  Or.  271,  8  Pac.  679; 
51  L.R.A.(N.8.) 


Hardy  v.  Sheedy,  68  Or.  196,  113  Pac.  1133. 
Where  the  employment  of  a  broker  is  thus 
precisely  fixed,  his  agency  terminates  with 
the  end  of  the  time  specified.  Zeimer  v. 
Antisell,  76  Cal.  609,  17  Pac.  642;  La  Force 
V.  Washington  University,  106  Mo.  App. 
617,  81  S.  W.  209. 

Whatever  the  rule  may  be  with  respect 
to  annulling  a  real  estate  broker's  contract, 
it  will  be  kept  in  mind  that  Sorenson  testi- 
fied that  he  was  directed  by  Kribs  to  con- 
tinue his  efforts  to  consummate  a  sale  of 
the  premises  after  the  original  option  was 
declared  canceled.  Any  services,  however, 
that  were  performed  pursuant  to  the  latter 
order,  must  be  construed  as  acts  done  by  a 
subagent  at  the  command  of  an  agent,  and 
for  the  payment  of  which  the  principal 
would  not  be  liable. 

This  conclusion  leaves  for  consideration 
the  question  of  Smith's  acceptance  of  the 
purchase  price  that  was  partly  paid,  and 
his  consummation  of  a  valid  bargain  for 
the  sale  of  the  land,  with  full  knowledge  of 
the  benefit  which  he  probably  derived  from 
Sorenson's  endeavor  to  procure  a  purchaser. 
When  a  principal,  with  entire  comprehen- 
sion of  a  usurpation  of  authority  by  a 
person  who  pretends  to  act  for  him  in  deal- 
ing with  his  property,  accepts  the  advant- 
ages which  might  accrue,  he  thereby  ratifies 
the  unwarranted  conduct  and  renders  him- 
self liable  for  all  the  burdens  that  may  re- 
sult. Hahn  v.  Guardian  Assur.  Co.  23  Or. 
676,  37  Am.  St.  Rep.  709,  32  Pac.  683;  Con- 
nell  V.  McLoughlin,  28  Or.  230,  42  Pac.  218; 
Rumble  v.  Cummings,  52  Or.  203,  96  Pac. 
1111.  Any  unauthorized  act  by  an  agent  for 
his  principal  that  tends  to  impair  the  public 
health  or  to  corrupt  the  public  morals  is 
void  ah  initio,  and  for  that  reason  it  is  in- 
capable of  ratification,  since  any  attempted 
approval  of  the  transaction  would  necessari- 
ly be  contaminated  with  the  original  illegal- 
ity, thereby  making  the  principal  in  pari 
delicio  with  the  agent.  Clark  &  S.  Agency, 
§  116.  In  the  same  section  of  the  work  re- 
ferred to,  it  is  said:  "If,  however,  the  act 
or  contract  was  one  merely  voidable  in  its 
nature,  it  may- be  subsequently  ratified  by 
the  principal,  although  unauthorized."  An- 
other text-writer,  in  discussing  this  subject, 
observes:  "An  act,  to  be  capable  of  rati- 
fication, must  be  voidable  or  defeasible  only, 
and  not  void.  That  an  act  which  could  not 
have  been  authorized  in  the  first  instance 
cannot  be  ratified  seems  clear,  and  upon  this 
point  the  adjudications  are  in  full  accord." 
Reinhard,  Agency,  §  98. 

It  is  sometimes  said  that  any  unjusti- 
fiable conduct  of  one  person  in  disposing  of, 
or  procuring  property  for,  or  prejudicial  or 
beneficial  to  the  rights  of,  another,  which 
act  could  have  been  previously  authorized 
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bj  the  latter,  maj  mibeeqiiently  be  imtilled 
bj  him.  This  obeerration  is  not  aniyersally 
applicable,  for  where  a  statute  declares  a 
particular  act  to  be  void,  and  its  perform- 
ance without  authority  is  denounced  as  a 
misdemeanor  in  the  enactment,  which  also 
prescribes  a  penalty  upon  conviction  for  a 
violation  thereof,  the  word  "void/*  as  thus 
used  is  occasionally  held  to  mean  what  its 
technical  lenie  would  imply,  and  not  void- 
able, thereby  rendering  the  unauthorized  act 
incapable  of  ratification.  8  Words  k 
Phrases,  7332.  Thus,  unter  a  statute  mak- 
ing it  a  misdemeanor  on  the  part  of  a 
broker  to  earn  a  commission  for  the  sale  of 
real  property  without  written  authority,  it 
was  held  that,  in  the  absence  of  a  writing 
of  that  kind,  no  action  could  be  maintained. 
Adler  V.  Schaumberger  (Sup.)  84  N.  Y. 
Supp.  235;  Charles  v.  Arthur  (Sup.)  84 
N.  Y.  Supp.  284;  Kronenberger  v.  Quinn 
(Sup.)  86  N.  Y.  Supp.  139.  It  has  also  been 
ruled  that,  without  such  written  authority, 
no  recovery  could  be  had  on  a  quantum 
meruit.  Blair  v.  Austin,  71  Keb.  401,  98 
N.  W.  1040;  Eodenbrock  v.  Gress,  74  Neb. 
409,  104  N.  W.  758;  Barney  v.  Lasbury,  76 
Neb.  701,  107  N.  W.  989 ;  Whiteley  v.  Terry, 
39  Misc.  93,  78  N.  Y.  Supp.  911. 

Under  a  section  of  a  statute  of  frauds 
declaring  that  **no  broker  or  real  estate 
agent  selling  or  exchanging  land  for  or  on 
account  of  the  owner  shall  be  entitled  to  any 
commission  for  the  same,  or  exchange  any 
real  estate,  unless  the  authority  for  selling 
or  exchanging  such  land  is  in  writing, 
signed  by  the  owner  or  his  authorized  agent, 
and  the  rate  of  commission  on  the  dollar 
shall  have  been  stated  in  such  authority,'* 
it  was  determined  that,  in  the  absence  of  a 
previous  written  contract,  a  subsequent 
written  promise  to  pay  the  commission  was 
without  consideration  and  void.  Leimbach 
V.  Regner,  70  N.  J.  L.  608,  57  Atl.  138; 
Stout  V.  Humphrey,  69  N.  J.  L.  436,  55 
Atl.  281;  Bagnole  v.  Madden,  76  N.  J.  L. 
255,  69  Atl.  967.  A  different  conclusion  was 
reached  in  the  case  of  Muir  v.  Kane,  55 
Wash.  131,  26  L.R.A.(N.S.)  519,  104  Pac. 
163,  19  Ann.  Cas.  1180,  where,  in  construing 
a  statute  providing  that  any  agreement  au- 
thorizing a  broker  to  sell  or  purchase  real 
property  for  a  commission  should  be  void 
unless  the  contract  or  some  note  or  memor- 
andum thereof  was  in  writing,  it  was  de- 
cided that  the  performance  of  the  services 
under  an  oral  agreement,  void  under  the 
statute  of  frauds,  raised  a  moral  obligation 
which  was  a  sufficient  consideration  to  sup- 
port a  subsequent  written  promise  to  pay 
the  stipulated  compensation.  When  an  en- 
actment expressly  declares  that"  an  agree- 
ment for  the  payment  of  a  commission  for 
securing  a  purchaser  of  land  is  void  un- 
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less  it  is  in  writing  and  signed  by  the  owner 
of  the  real  property,  the  rule  is  well  es- 
tablished that,  in  the  absence  of  a  written 
contract,  a  full  performance  of  the  services 
by  the  broker  does  not  take  the  case  out  of 
the  statute  of  frauds.  Myres  v.  Surryhne, 
67  CaL  657,  8  Pac  523;  Shanklin  v.  Hall, 
100  Cal.  26,  34  Pac.  636;  McGeary  v.  Satch- 
wdl,  129  CaL  389,  62  Pac.  58;  DoUn  v. 
O^oole,  129  Cal.  488,  62  Pac.  92;  Beahler 
V.  Clark,  32  Ind.  App.  222,  68  N.  E.  613; 
Price  V.  Walker,  43  Ind.  App.  519,  88  K. 
£.  78;  King  v.  Benson,  22  Mont.  256,  56 
Pac.  280;  Marshall  v.  Trerise,  33  Mont  28, 
81  Pac.  400;  Blair  v.  Austin,  71  Neb.  401, 
98  N.  W.  1040;  Rodenbrock  v.  Gress,  74 
Neb.  409, 104  N.  W.  758;  Barney  v.  Lasbury, 
76  Neb.  701,  107  N.  W.  989;  Gerard-Fillio 
Go.  V.  McNair,  68  Wash.  321,  123  Pac.  462. 

Our  statute  of  frauds,  providing  that, 
"in  the  following  cases  the  agreement  is 
void  unless  the  same  or  some  note  or  mem- 
orandum thereof,  expressing  the  considera- 
tion, be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  his  lawfully  author- 
ized agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the 
writing,  or  secondary  evidence  of  its  con- 
tents in  the  cases  prescribed  by  law" — ^was 
amended  February  9,  1909,  by  adding  the 
following:  "An  agreement  entered  into  sub- 
sequent to  the  taking  efifect  of  this  act,  au- 
thorizing or  employing  an  agent  or  broker 
to  sell  or  purchase  real  estate  for  compensa- 
tion or  a  commission."  L.  0.  L.  §  80S. 
This  supplemental  clause  went  into  effect 
after  the  original  option  referred  to  herein 
was  given,  but  before  the  final  bargain  for 
the  sale  of  the  land  was  concluded. 

A  text-writer,  in  discussing  the  phraseolo- 
gy of  the  common  designation  of  a  very 
celebrated  English  statute,  enacted  in  1677 
(29  Car.  II.  chap.  3),  and  which  has  been 
adopted  in  a  more  or  less  modified  form  in 
nearly  all  states  of  the  Union,  says:  "It 
may  be  said  that  an  oral  contract  within 
the  statute  of  frauds  is  not  illegal  or  void, 
but  is  only  voidable  or  nonenforceable. 
Such  contracts  have  been  likened  to  nuda 
pacta.  The  lack  of  a  writing  is  merely 
matter  of  evidence."  Reed,  Stat.  Fr.  §  678; 
20  Cyc.  284.  Such  an  enactment  simply 
annexes  the  necessity  of  a  writing  to  the 
common-law  requirement  that  a  contract 
must  be  based  upon  an  adequate  considera- 
tion. 20  Cyc.  281.  While  there  is  an  ir- 
reconcilable conflict  in  the  decisions  with 
respect  to  the  proper  methods  of  ratifying 
the  act  of  an  agent  whose  authority  should 
originally  have  been  in  writing,  it  is  be- 
lieved that  reason  supports  the  rule  that 
the  approval  by  the  principal  of  such  act 
cannot  be  predicated  upon  the  mere  accept- 
ance of  the  benefits  of  a  bargain  concluded 
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for  him;  but,  when  the  act  is  not  declared  by 
the  statute  to  be  a  misdemeanor,  the  rati- 
fication must  be  evidenced  by  a  writing, 
which  mode  of  proving  the  act  is  made  by 
the  statute  indispensable.  Reed,  Stat.  Fr. 
§  382,  and  notes.  An  exception  to  this  re- 
quirement exists  in  cases  where  possession 
of  real  property  has  been  taken  by  a  pur- 
chaser, who  has  made  permanent  and  valua- 
ble improvements  upon  land  pursuant  to  an 
oral  contract  to  sell  and  convey  the  prem- 
ises. This  departure  from  the  general  pre- 
cept is  founded  upon  the  principal  that, 
unless  specific  performance  was  decreed  in 
a  suit  instituted  for  that  purpose,  the  pur- 
chaser could  not  be  adequately  compensated 
in  an  action  at  law  to  recover  the  damages 
sustained.  Another  reason  is  that,  in  suits 
to  enforce  the  specific  performance  of  an 
oral  contract  to  convey  land,  the  possession 
and  betterment  of  which  by  a  stranger  to 
the  title,  when  such  occupancy  and  im- 
provement are  clearly  traceable  to  the  con- 
tract relied  upon,  afford  indisputable  evi- 
dence of  the  actiuil  or  constructive  assent 
of  the  owner,  thereby  establishing  the  pur- 
chaser's right,  and  sufficient  in  law  to  take 
the  case  out  of  the  statute  of  frauds.  Brown 
▼.  Lord,  7  Or.  302;  Wagonblast  v.  Whitney, 
12  Or.  83,  6  Pac.  399. 

The  purpose  sought  to  be  accomplished 
by  the  enactment  of  the  English  statute 
mentioned  was  to  prevent  the  practice  of 
frauds  which  were  supposed  to  be  perpe- 
trated, and  to  preclude  a  resort  to  perjuries 
which  were  believed  to  have  been  committed, 
when  oral  contracts  respecting  certain  mat- 
ters could  be  enforced  upon  evidence  ex- 
isting only  in  the  recollection  of  witnesses. 
It  is  thought  that  the  primary  object  that 
induced  the  enactment  of  our  statute,  here- 
inbefore quoted,  demands  that,  where  the 
original  contract  respecting  the  broker's 
compensation  was  not  in  writing,  as  re- 
quired, the  ratification  can  only  be  by  a 
writing.  The  plaintiff's  assignor  never  hav- 
ing been  employed  by  Smith,  nor  the  serv- 
ices rendered  by  Sorenson  ratified  in  the 
manner  indicated,  it  follows  that  error  was 
committed  in  refusing  to  direct  a  verdict 
for  the  defendant. 

The  judgment  should  therefore  be  reversed, 
and  the  action  dismissed,  and  it  is  so 
ordered. 

A  petition  for  rehearing  having  been  filed, 
Moore,  J.,  on  April  29,  1913,  handed  down 
the  following  response  (65  Or.  91,  131  Pac. 
1022) : 

It  is  maintained  in  a  petition  for  re- 
hearing that,  since  no  exception  was  taken 
to  the  introduction  of  any  testimony  tending 
to  establish  the  plaintiff's  cause  of  action, 
errors  were  committed  by  this  court  in  de- 
61  L.R.A.(N.S.) 


termining  that  tlie  contract  sued  upon  was 
within  the  statute  of  frauds  and  incapable 
of  ratification  by  the  defendant,  except  by 
the  execution  of  some  writing  adopted  for 
that  purpose,  and  in  concluding  that  the  mo- 
tion for  a  directed  verdict  in  Smith's  favor 
should  have  been  allowed. 

It  was  said  in  the  former  opinion  that 
the  request  for  a  directed  verdict,  made 
after  all  the  evidence  had  been  reviewed, 
superseded  the  denial  of  a  motion  for  a 
judgment  of  nonsuit  interposed  when  the 
plaintiff  introduced  her  testimony  and 
rested  in  chief.  Based  on  this  deduction 
the  petition  states  generally  that  it  must 
be  supposed  that  the  court  assumed  a  dif- 
ference between  the  two  motions,  and  re- 
fused to  apply  to  the  request  for  a  directed 
verdict  the  rules  of  law  governing  motions 
for  a  judgment  of  nonsuit.  The  latter 
motion  probably  called  attention  to  the 
particular  defect  in  the  evidence  whereby 
it  was  asserted  that  a  cause  of  action  had 
not  been  established  sufficient  to  be  sub- 
mitted to  the  jury.  The  motion  for  the  non- 
suit having  been  denied,  the  deficiency  in 
the  evidence,  to  which  notice  had  been  at- 
tacked, would  be  remedied  if  possible  by 
the  introduction  of  testimony  on  the  partic- 
ular subject. 

A  motion  for  a  judgment  of  nonsuit  and 
a  motion  for  a  directed  verdict  in  the  de- 
fendant's favor  are  tantamount  to  demur- 
rers to  the  evidence,  and  the  same  rule  for 
determining  the  sufficiency  of  the  testimony 
is  alike  applicable  to  each.  A  motion  for 
a  directed  verdict  for  the  defendant,  how- 
ever, is  generally  less  hazardous  to  the 
plaintiff's  rights  than  is  a  motion  for  a 
judgment  of  nonsuit. 

In  the  former  opinion  the  testimony  ad- 
mitted without  exception  was  deemed  com- 
petent, and  it  was  also  considered  that  the 
statute  of  frauds,  as  far  as  it  related  to  Sor- 
enson's  employer,  was  waived  by  not  object- 
ing to  the  admission  of  testimony  tending 
to  show  that  the  contract  sued  upon  was  not 
evidenced  by  any  writing.  From  an  original 
examination  of  the  entire  transcript  of  the 
evidence  it  was  not  thought,  nor  from  a 
re-examination  thereof  is  it  now  believed, 
that  the  testimony  so  received  without  ob- 
jection or  exception,  together  with  all  the 
inferences  and  presumptions  reasonably  de- 
ducible  therefrom,  was  sufficient  to  estab- 
lish a  cause  of  action  to  be  submitted  to  the 
jury;  because  George  Sorenson,  the  plain- 
tiff's assignor,  was  employed  by,  and  was  the 
subagent  of,  F.  A.  Kribs,  that  no  privity 
of  contract  existed  between  such  substituted 
agent  and  the  defendant,  Charles  A.  Smith, 
and  the  latter,  never  having  stipulated  in 
writing  to  pay  a  commission  to  the  sub- 
agent,  did  not,  by  negotiating  the  sale  of  the 
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lands  to  C.  P.  Bratnober  and  the  Storey- 
Bracher  Lumber  Company,  ratify  Erib's 
-employment  of  Sorenson. 

We  are  compelled  to  adhere  to  the  former 
opinion,  and  the  petition  for  a  rehearing 
it  denied* 


TBNNESSEB  SUPRBME  COURT. 
ARTHUR  KING 

V. 

TENNESSEE  CENTRAL  RAILROAD  COM- 
PANY. 

(—  Tenn.  — ,  164  8.  W.  1181.) 

Railroads  —  signals  —  statutory  duty 
upon  backing  into  station. 

1.  The   statutes   governing   the   duty   of 

railroad  companies  to  keep  lookouts  aliead 

4ind  to  give  signals  and  stop  trains  upon  the 

■appearance  of  a  person  on  the  track  do  not 

apply  in  case  of  the  backing  of  a  train  into 


a  station  which  it  has  run  past  a  short  dis- 
tance before  coming  to  a  stop. 

Carrier  —  overshooting  station  —  negli- 
gence of  passenger  in  following  train. 

2.  One  desiring  to  take  a  train  at  a  flag 
station  at  night  is  negligent  in  attempting 
to  walk  down  the  track  to  board  it  when  it 
passes  the  station  before  stopping,  and  is 
slowly  backing  to  the  regular  stopping  place, 
which  will  preclude  his  holding  the  carrier 
liable  for  injury  due  to  collision  with  the 
train  in  the  dark. 

(April  2,  1914.) 

CERTIORARI  by  both  parties  to  the 
Court  of  Civil  Appeals  to  review  a 
judgment  reversing  a  judgment  of  the  Cir- 
cuit Court  for  Wilson  County  in  plaintifTs 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible. 
Plaintiff's  petition  denied.  Defendant's  pe- 
tition granted. 
The  facts  are  stated  in  the  opinion. 


Note,  —  To  whai  places  and  operations 
does  statute  or  ordinance  requiring 
looliout  on  trains  apply. 

As  to  the  duty  to  maintain  lookout  on 
railroad  train,  generally,  see  note  to  Smith 
-V.  Norfolk  k  S.  R.  Co.  25  L.R.A.  287. 

Operations  in  railroad  yards  and  depot 

grounds. 

A  statute  requiring  some  person  upon  the 
locomotive  always  upon  the  lookout  ahead 
does  not  apply  to  railway  employees  about 
the  yards  and  depots  of  the  railroad.  Louis- 
ville k  N.  R.  Co.  V.  Robertson,  9  Heisk.  276. 
There  is  no  occasion  in  this  case  to  extend 
the  rule  further  than  employees,  and  thi> 
court  limits  itself  to  that  situation.  This 
case  is  cited  and  followed  in  Haley  v.  Mo- 
bile &  O.  R.  Co.  7  Baxt.  239. 

The  general  question,  however,  as  to  what 
persons  the  railroad  is  liable  to  under  stat- 
utes requiring  lookouts,  is  not  within  the 
scop^  of  this  note. 

In  Southern  R.  Co.  v.  Pugh,  96  Tenn.  419, 
32  S.  W.  311,  an  action  for  injuries  by  de- 
tached cars  making  a  running  switch  in 
railroad  yards,  it  is  held  that  the  above 
statute  does  not  apply  ''when  the  employees 
'Of  a  railway  company  are  engaged  in  the 
distribution  of  detached  cars,  in  the  making 
up  of  trains,  and  in  other  necessary  switch- 
ing in  and  upon  its  yards,  depot  grounds, 
and  side  tracks." 

And  the  same  statute  is  held  not  to  ap- 
ply to  an  engine  running  backwards  in  a 
depot  yard  in  the  process  of  pumping  water 
"from  the  tender  into  the  engine.  Cox  v. 
Louisville  k  N.  R.  Co.  2  Leg.  Rep.  168,  1 
'Shannon,  Cas.  475. 

So,  the  Federal  circuit  court  of  appeals, 
An  a  case  involving  the  above  statute,  holds 
that  it  does  not  apply  to  the  operation  of 
backing  in  order  to  reunite  the  two  sec- 
tions of  a  train  which  has  broken  in  two 
^1  L.R.A.(N.S.) 


UDon  a  side  track  in  the  depot  grounds. 
Although  the  train  had  merely  oeen  waiting 
for  another  train  to  pass  it,  and  had  broken 
in  two  upon  starting  to  leave  the  side  track, 
the  court  bases  its  decision  upon  the  ground 
that  the  Tennessee  statute  does  not  apply 
when  a  ''train  is  being  made  up  in  the  depot 
grounds,  as  this  one  was."  Payne  v.  Illi- 
nois C.  R.  Co.  83  C.  C.  A.  689,  155  Fed.  73. 

But  this  statute  is  held  to  apply  to  a 
fully  organized  train  backing  out  of  a  pass- 
ing track,  where  it  has  b^n  waiting  for 
another  train  to  pass,  although  it  has  been 
switching  on  adjacent  tracks  in  order  to 
let  out  or  take  in  some  cars  immediately 
before  going  into  the  passing  track.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Davis,  88 
C.  C.  A.  414,  161  Fed.  334. 

As  to  the  applicability  of  this  statute  to 
a  passenger  train  which  has  overshot  the 
station,  and  is  backing  to  the  proper  posi- 
tion for  taking  up  passengers,  see  Kma  v. 
Tennessee  C.  R.  Co. 

And  this  statute  is  held  applicable  to  a 
through  train  upon  the  main  track,  not  en- 
gaged in  switching,  although  it  is  passing 
through  the  railroad  yards  or  station 
grounds.  Mobile  ft  0.  R.  Co.  ▼.  House,  96 
Tenn.  552,  35  S.  W.  661. 

And  in  some  jurisdictions  it  is  held  that 
a  statute  making  it  the  "duty  of  all  per- 
sons running  trains  upon  any  railroad  to 
keep  constant  lookout"  applies  to  trains  in 
a  railroad  yard.  Little  Rock  A  BL  S.  W. 
R.  Co.  V.  IdcQueeney,  78  Ark.  22,  92  S.  W. 
1120;  Kansas  City  Southern  R.  Co.  v.  Mor- 
ris, 80  Ark.  528,  98  S.  W.  363,  10  Ann.  Cas. 
618;  St.  Louis  Southwestern  R.  Co.  v. 
Graham,  83  Ark.  61,  1]9  Am.  St.  Rep.  112, 
102  S.  W.  700.  In  the  first  of  these  cases, 
the  court  says:  "To  sustain  this  conten- 
tion [against  applicability  of  statute]  it  will 
be  necessary  to  hold  that  the  tracks  in  the 
yards  do  not  constitute  a  part  of  the  rail- 
road.   .    .    .    The   act  was   obviously   in- 
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Mr.  Walter  S.  Faulkner ,  for  plaintiff: 

Plaintiff  had  the  right  to  have  the  jury 
instructed  that  the  rule  of  the  atatutes  to 
prevent  injuries  applied. 

Katzenjerger  v.  Lawo,  90  Tenn.  238,  13 
LJI.A.  185,  25  Am.  St.  Rep.  681,  16  S.  W. 
«11 ;  Little  Rock  ft  M.  R.  Co.  ▼.  Wilson,  90 
Tenn.  278,  13  L.R.A.  364,  25  Am.  8t.  Rep. 
693,  16  S.  W.  613;  East  Tennessee,  V.  &  G. 
R.  Co.  y.  Martin,  85  Tenn.  134,  2  S.  W.  381; 
Illinois  C.  R.  Co.  y.  Clarkson,  —  Tenn.  — ^ 
28  Am.  A;  Eng.  R.  Cas.  459;  East  Tennessee, 
y.  A;  G.  R.  Co.  y.  Fain,  12  Lea,  41;  East 
Tennessee,  V.  A;  G.  R.  Co.  y.  Pratt,  85  Tenn. 
13,  1  S.  W.  618;  Patton  t.  East  Tennessee, 
v.  ft  G.  R.  Co.  89  Tenn.  37f ,  12  LJ&J!l.  184, 
16  S.  W.  919. 

Messrs.  J.  R.  Smith,  Julian  Campbell, 
and  liillard  Thompson  for  defendant. 

Buchanan,  J.,  deliyered  the  opinion  of 
the  court: 
This  suit  was  begun  in  the  circuit  court. 


and  was  there  prosecuted  to  judgment  in 
fayor  of  King  for  the  sum  of  $2,500  and 
costs.  It  was  then  taken  to  the  court  of 
ciyil  appeals  by  the  railroad  company. 
That  court  reyersed  and  remanded  the  cause 
for  a  new  trial;  and,  based  on  that  judg- 
ment, two  petitions  for  certiorari  haye  been 
filed  in  this  court,— one  by  King,  insisting 
that  the  judgment  of  the  trial  court  should 
have  been  affirmed;  and  one  by  the  rail- 
road company,  insisting  that  both  the  trial 
court  and  the  court  of  civil  appeals  were  in 
error  in  not  holding  that  it  was  entitled  to 
a  directed  yefdict,  which  was  seasonably 
requested  by  it  at  the  close  of  the  eyidence 
in  chief  offered  by  King,  and  again  at  the 
close  of  all  eyidence  in  the  trial  of  the 
case  in  the  circuit  court. 

The  cause  of  action  is  predicated  on  per- 
sonal injuries  sustained  by  King  as  the 
result  of  a  collision  with  a  passenger  coach; 
to  wit,  loss  of  an  arm  and  other  less  serious 
injuries.     The     declaration    was     in    two 


tended  for  the  protection  of  persons  and 
property  upon  railroad  tracks,  and  all 
tracks  and  cars  moyed  thereon  come  within 
its  provisions." 

An  ordinance  providing  that  no  train 
shall  be  run  backward  without  a  watch- 
man on  the  rear  thereof  applies  to  the  pri- 
vate switch  yard  of  a  railroad.  Baltimore 
ft  O.  S.  W.  R.  Co.  v.  Peterson,  156  Ind.  364, 
5D  N.  E.  1044. 

And  Bennett  v.  Grand  Trunk  R.  Co.  3 
Ont.  Rep.  446,  contains  dictum  to  the  effect 
that  a  statute  requiring  a  lookout  on  the 
last  car  of  a  train  moving  reversely  applies 
to  the  station  grounds  of  the  company. 

Operations  in  private  railroad  yards  of 
manufacturer. 

An  ordinance  providing  for  a  lookout  is 
inapplicable  to  the  operation  of  trains  with- 
in an  inclosed,  private  railroad  yard  used 
"by  a  manufacturer  of  railroad  cars  in  mov- 
ing cars  erected  at  the  plant.  Western  Steel 
•Car  ft  Foundry  Co.  v.  Nowalaniak,  135  III. 
App.  137.  The  court  said:  "The  track 
where  appellee  was  injured  was  not  a  rail- 
way track  within  the  meaning  of  the  ordi- 
nance, although  it  was  of  the  same  width 
and  construction  as  ordinary  railwa3's,  and 
a  locomotive  was  operated  upon  it  for  the 
purpose  stated.  It  was  wholly  within  ap- 
pellant's private  yard  or  inclosure.  It  was 
not  a  common  or  public  highway.  It  did 
not  cross  or  run  upon  a  public  highway.  It 
was  not  used  for  transportation  of  freight 
or  passengers  for  the  public.  It  was  used 
exclusively  by  appellant,  in  the  processes  of 
tnanufacture.'' 

Operations  at  public  crossings. 

''It  is  made  by  statute  the  duty  of  a  rail- 
road company  to  keep  a  lookout;  and  es- 
pecially is  this  duty  mcumbent  upon  it  at 
41  L.R.A.(KJ3.) 


public  crossings."  Louisiana  ft  A.  R.  Co. 
V.  Ratcliflfe,  88  Ark.  524,  115  S.  W.  396. 

And  in  Alabama  G.  S.  R.  Co.  v.  Hardy, 
131  Ga.  238,  62  S.  E.  71,  it  is  held  in- 
ferentially  that  the  Tennessee  statute  re- 
quiring a  lookout  aiiead  upon  a  locomotive 
applies  to  a  switch  engine  upon  a  public 
crossing,  not  in  the  railroad  yards. 

See  also  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
v.  McNeil,  34  Ind.  App.  310,  69  N.  E.  471, 
on  former  appeal  in  66  N.  E.  777,  under 
''Running  backwards,"  infra. 


Running  backwards. 

The  Tennessee  statute  mentioned  in  the 
following  cases  is  to  the  effect  that  "every 
railroad  company  shall  keep  the  engineer, 
fireman,  or  some  other  person  upon  the  loco- 
motive always  on  the  lookout  ahead,  and 
when  any  person,  animal,  or  other  obstruc- 
tion, appears  upon  the  road,  the  alarm  whis- 
tle shall  be  sounded,  the  brakes  put  down, 
and  every  possible  means  employed  to  stop 
the  train  and  prevent  an  accident." 

That  this  statute  cannot  be  complied  with 
when  an  engine  is  pushing  cars  before  it 
does  not  make  the  statute  inapplicable,  but, 
on  the  contrary,  renders  such  operation  an 
infraction  of  the  statute,  for  which  the  lia- 
bility is  absolute.  Little  Rock  ft  M.  R.  Co. 
y.  Wilson,  90  TenA.  271,  13  L.R.A.  364,  25 
Am.  St.  Rep.  603,  16  S.  W.  613.  As  to  tht* 
reason  for  this  rule,  the  court  says:  "The 
lookout  must  be  kept  ahead  on  the  locomo- 
tive, and  the  locomotive  must,  of  course, 
be  kept  there  for  him  to  be  upon  or  he  can- 
not be  upon  it  and  kept  in  the  place  re- 
quired. The  keeping  of  the  locomotive  there, 
therefore,  is  one  of  the  parts  of  the  ob- 
servance, like  all  others,  absolutely  essential 
to  constitute  the  whole  observance." 

And  it  is  held  in  Iron  Mountain  R.  Co. 
y.  Dies,  98  Tenn.  655,  41  S.  W.  860,  3  Am. 


«20 


TENNESSEE  SUPREME  COURT. 


counts, — the  first  ayerring  a  breach  by  the 
company  of  ita  common-law  duty;  the  sec- 
ond averring  a  failure  on  its  part  to  ob- 
serve the  statutory  precautions  as  the  proxi- 
mate cause  of  the  injuries.  To  this  declara- 
tion   the    company    pleaded    not    guilty. 

By  the  evidence  of  King,  and  otherwise,  it 
appears  that,  at  the  time  he  was  injured, 
he  was  living  with  Mr.  Smith,  who  resided 
about  1  mile  from  Eagansville,  a  flag  sta- 
tion on  the  line  of  the  railroad  company, 
and  in  company  with  Henry  Wood,  colored 
(King  being  also  colored),  he  went  to 
Eagansville  to  take  passage  on  the  passen- 
ger train  bound  for  Lebanon,  where  he  ex- 
pected to  attend  a  supper ;  that  he  had  often 
prior  to  that  time  taken  passage  on  that 
train  at  Eagansville,  his  habit  being  to  go 
to  Lebanon  from  that  station  every  two 
weeks;  that  he  knew  how  to  get  on  the 
train,  which  way  was  by  flagging  the  train 
by  means  of  lighting  a  piece  of  paper,  which 
was  done  on  the  night  he  was  injured,  the 
flagging  being  done  on  that  night  by  Henry 
Wood,  who  stood  in  the  middle  of  the  track 
and  lighted  the  paper;  that  on  the  former 
occasions  the  train  had  always  stopped  at 
the  station,  but  on  the  night  he  was  injured 
it  ran  beyond  the  station  about  100  yards 
and  stopped.  He  saw  it  when  it  stopped, 
knew  it  had  stopped,  and,  instead  of  wait- 
ing where  he  was  until  the  train  came  back, 
he  concluded  that  it  was  waiting  for  him, 
and  that  he  would  go  up  and  board  it  where 


it  stood;  and  so  he  and  his  companion, 
Henry  Wood,  left  the  station  and  walked  up 
the  track  toward  the  train  without  notice 
to  those  in  charge  of  the  train;  and  the 
latter,  expecting  to  find  those  intending 
passengers  who  had  flagged  the  train  at  the 
flag  station,  began  to  back  the  train  to  that 
point,  and  while  so  backing  the  rear  car  of 
the  train  collided  with  King,  knocked  him 
down,  cut  oflf  his  arm,  and  otherwise  in- 
jured him.  No  comprehensible  reason  is 
given  either  by  King  or  his  companion. 
Wood,  for  their  failure  to  observe  the  back- 
ing train  as  it  moved  slowly  back  at  the 
rate  of  3  or  4  miles  an  hour  to  the  flag 
station.  It  was  after  dark;  the  back  door 
of  the  rear  car  was  open;  there  were  lights 
in  the  car.  King  and  his  companion  do  not 
deny  these  facts,  and  yet  they  say  they  did 
not  see  the  rear  car  as  it  backed  down  the 
track  toward  them;  and  King  says  that  the 
first  knowledge  he  had  of  its  movement 
toward  him  was  when  it  struck  him.  He 
testifies  that  after  his  injuries,  and  mani- 
festly while  the  car  was  still  in  motion,  he 
crawled  out  from  under  it,  and  laid  beside 
the  track  while  the  train  passed  on,  and 
while  it  stopped  at  the  flag  station;  and 
while,  after  it  stopped  at  the  flag  station,  it 
again  started  on  its  way  to  Lebanon,  dur- 
ing all  this  time  he  was  lying  close  to  the 
rails,  where  he  had  received  his  injury. 

King  testifies   that  the  point  where  he 
was  struck  by  the  train  was  "mighty  nigh 


Keg.  Hep.  273,  that  the  same  statute  ren- 
ders a  railroad  company  absolutely  liable 
for  injuries  by  an  engine  which  has  been 
detached  from  an  incoming  train  and  is 
being  returned  to  the  roundhouse  over 
tracks  not  within  the  railroad  yards,  with 
the  tender  preceding  the  engine.  The  court, 
in  discussing  the  decision  in  the  preceding 
case,  says:  "Tt  is  further  held,  and  such 
is  the  inevitable  logic  of  the  other  proposi- 
tions, that  when  the  train  is  being  run  back- 
wards or  by  means  of  an  engine  placed 
elsewhere  than  in  front,  the  liability  of  the 
company  for  injuries  inflicted  is  absolute, 
because  the  statutory  precautions  can  only 
be  complied  with  when  a  train  is  movins 
forward  by  means  of  an  engine  in  front." 
The  court  agrees  with  this  holding  in  the 
following  language:  "To  hold  a  doctrine 
different  from  this  would  be  virtually  to 
annul  the  provisions  and  requirements  of 
the  statute." 

Knoxville,  C.  G.  ft  L.  R.  Co.  v.  Acuff,  92 
Tenn.  26,  20  S.  W.  348,  cites  the  Wilson 
Case  and  follows  it,  holding  that  the  stat- 
ute applies  to  a  train  operated  with  the 
cars  preceding  the  engine. 

But  it  is  held,  in  Southern  R.  Co.  v.  Simp- 
son, 65  C.  C.  A.  563,  131  Fed.  705,  that,  un- 
der the  same  statute,  it  is  immaterial  that 
the  engine  is  running  backwards,  provided 
the  view  of  the  lookout  is  not  obstructed  and 
every  precaution  required  by  the  terms  of 
51  L.R.A.(N.S.) 


the  statute  is  observed.  This  is  on  the 
theory  that  the  statute  does  not  specifically 
provide  against  running  backwards,  and 
that  the  actual  terms  of  the  statute  may 
sometimes  be  as  well  complied  with  when 
running  backwards  as  forwards.  The  court 
attempts  to  reconcile  its  holding  with  those 
of  the  Wilson  and  Dies  Cases  on  the  grounds 
that  in  each  of  those  cases  the  position  of 
the  engine  obstructed  the  view  and  pre- 
vented compliance  with  the  statute.  In  so 
doine  the  court  seems  to  overlook  the  spe- 
cific language  of  the  opinions  of  those  casea 
as  set  out  above. 

And  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Davis,  88  C.  C.  A.  414,  161  Fed.  334, 
supra,  the  railroad,  in  accordance  with  the 
preceding  case,  is  held  liable,  not  merely 
because  the  train  was  moving  backward,  but 
because  of  the  inability  to  keep  the  required 
lookout  on  account  of  a  long  train  of  inter- 
vening cars. 

But,  in  Towles  v.  Southern  R.  Co.  103 
Fed.  405,  where  an  engine  was  pushing  cars 
ahead  of  it  into  the  company's  yard  from 
a  switch  built  to  serve  an  industrial  plant, 
it  was  held  that  the  statute  did  not  apply,, 
since,  under  the  existing  conditions,  com- 
pliance was  impossible.  The  court  said  that 
"whenever  the  company  is  compelled  by  the 
conditions  to  run  train  or  cuts  of  cars  back- 
wards without  an  engine  in  front,  aa  the 
statute  contemplates,  the  statute  never  ap- 
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100  yards"  from  the  flag  station.  He  ad- 
mits that  he  made  no  outcry  to  attract  the 
attention  of  employees  in  charge  of  the 
train  when  he  received  his  injury,  whih  the 
train  passed  on  its  way  to  ttie  flag  station, 
and  during  its  stop  at  the  flag  station,  or 
during  the  time  the  train  passed  him  after 
it  stopped  at  the  flag  station  on  its  way 
to  Lebanon.  His  companion,  Henry  Wood, 
also  admits  that  he  in  no  way  made  his 
presence  known  to  the  train  crew  during  the 
time  the  train  was  making  the  movements 
aforesaid.  He  testifies  that,  when  the  train 
struck  King,  he  (Wood)  sprang  from  the 
track,  and  thus  escaped  injury;  and  after 
the  train  had  gone  on  its  way  to  Lebanon, 
he  found  his  iujured  companion,  and  with 
him  went  back  to  the  farm  of  Mr.  Smith 
about  one  mile  from  the  flag  station,  where 
King  had  been  living,  and  where  during  the 
Mime  night  King  received  surgical  attention. 
The  failure  of  King  and  Wood  to  make 
known  to  the  employees  in  charge  of  the 
train  the  injuries  which  King  had  received 
is  entirely  unexplained  upon  this  record. 
The  explanation  which  King  offers  is  that 
he  was  in  misery.  No  such  explanation 
ean  be  ofTcred  for  Wood,  and  so  far  as  King 
is  concerned,  it  is  an  explanation  which 
does  not  explain.  Their  apparent  conceal- 
ment of  their  presence,  and  of  the  injury 
which  King  had  sustained,  at  a  time  when 
he  was  manifestly  in  desperate  need  of 
immediate  surgical  attention,  brings  serious- 


ly into  question  the  truth  ol  their  entire 
evidence  in  the  cause. 

The  flagman  on  the  train  testifies  in  sub- 
stance that  he  was  on  the  rear  end  of  the 
rear  car  as  the  train  was  backed  toward 
the  flag  station  with  a  white  light  in  his 
hand,  and  that,  as  the  train  backed,  the 
air  whistle  on  the  rear  end  was  blown  at 
short  intervals  from  the  time  the  train 
started  backing  until  it  reached  the  sta- 
tion; that  during  all  this  time  he  was  look- 
ing ahead  to  see  if  anyone  was  on  the 
track  and  saw  no  one;  that  he  could  see 
some  10  or  12  feet  down  the  track  by  means 
of  the  reflection  from  the  light  in  his  hand 
and  of  the  light  from  the  rear  coach;  that 
there  were  lights  on  the  rear  of  the  train, 
which  showed  red  from  the  rear  and  green 
from  the  front;  that  the  inside  of  the  coach 
was  lighted;  that  the  rear  door  of  the  rear 
coach  was  glass  above  the  handle;  that  the 
train,  upon  backing  up,  reached  the  flag 
station,  it  stopped,  and  that  he  was  still 
on  the  rear  platform;  that  nobody  got  on 
at  the  flag  station,  and  the  train  pulled 
out  therefrom. 

His  evidence  is  corroborated  on  most  of 
these  points  by  other  employees  in  charge  of 
the  train,  but  the  evidence  of  these  wit- 
nesses was  contradicted  by  evidence  intro- 
duced on  behalf  of  King;  but  it  is  undis- 
puted in  the  record  that  the  train  was  back- 
ing very  slowly  toward  the  station,  the  rate 


plies,  no  matter  how  remote  from  a  switch- 
mg  yard  the  exigency  may  arise." 

Ordinary  care  as  well  as  the  spirit  of  an 
ordinance  providing  for  lookouts  on  top 
of  the  cars  farthest  from  the  engine  while 
backiitg  within  the  city  limits  demand  th^it, 
when  a  train  is  backing  at  midnight  into 
a  chute  where  a  man  cannot  with  safety 
ride  on  the  foremost  car,  a  man  precede  the 
train  on  foot.  Peperkorn  v.  St.  Louis 
Transfer  R.  Co.  171  Mo.  App.  709,  154  S. 
W.  836. 

And  an  ordinance  requiring  a  lookout  at 
the  rear  of  trains  running  backwards  ap- 
plies where  a  train  has  been  cut  in  two  at 
a  crossing,  and  one  section  of  it  is  backing 
over  the  crossing,  to  be  connected  with  the 
other  section.  Pittsburgh,  C.  C.  Si  St.  L. 
K.  Co.  V.  McNeil,  34  Ind.  App.  310,  69  N. 

E.  471,  on  former  appeal  agreeing  upon  this 
point  in  66  N.  E.  777. 

A  statute  providing  for  the  stationing  of 
A  brakeman  on  the  last  car  of  a  train  nm- 
ninff  reversely  requires  the  stationing  of  a 
brakeman  on  cars  being  connected  with  a 
train  and  forced  backward  by  the  concus- 
cion  made  in  coupling.    Helson  v.  Morrisey, 

F.  &  M.  R.  Co.  1  D.  L.  R.  33,  19  West.  L. 
Rep.  835,  17  B.  C.  65.  This  is  upon  the 
theory  that  the  newly  connected  cars  become 
immediately  a  part  of  the  train. 

The  general  question  as  to  what  consti- 
tutes a  train  within  the  meaning  of  such 
^1  L.R.A.(N.S.) 


statutes  is  not  within   the   scope   of   this 
note. 

For  other  cases  of  backing  trains,  see 
supra,  under  ''Operations  in  railroad  ynrds 
and  depot  grounds,"  Bennett  v.  Grand 
Trunk  R.  Co.  3  Ont.  Rep.  446;  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Peterson,  356  Ind.  364, 
59  N.  E.  1044;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Davis,  88  C.  C.  A.  414,  161  Fed. 
334;  Payne  v.  Illinois  C.  R.  Co.  83  C.  C.  A. 
589,  153  Fed.  73;  Cox  v.  Louisville  A  N.  R, 
Co.  2  Leg.  Rep.  168,  1  Shannon,  Cas.  475. 

Miscellaneous  operations. 

An  ordinance  requiring  lookouts  within 
the  city  limits  does  not  apply  to  a  deso- 
late, uninhabited  part  of  the  city  where 
there  are  no  crossings.  Baltimore  &  O.  R. 
Co.  V.  State,  62  Md.  479,  50  Am.  Rep.  233. 

Nor  does  a  statute  requiring  a  lookout 
on  the  rear  car  of  every  freight  train  apply 
to  work  trains.  Bacon  v.  New  York,  N.  H. 
&  H.  R.  Co.  194  Mass.  489,  80  N.  E.  458. 

The  Tennessee  statute  requiring  "the  engi- 
neer, flreman,  or  some  other  person  upon 
the  locomotive*'  to  be  constantly  upon  the 
lookout  ''ahead"  has  no  application  to  cars 
which  become  detached  from  the  rear  of  a 
motive  shall  be  sounded  at  the  distance  of 
behind.  Patton  v.  East  Tennessee,  V.  &  G. 
R.  Co.  89  Tenn.  370,  12  L.R.A.  184,  15  S. 
i  W.  919.  B.  L.  D. 
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of  speed  being  not  more  than  3  or  4  miles 
an  hour.    King  saye  "it  was  eased  along." 

The  first  point  for  decision  under  these 
facts  is  whether  the  rights  of  the  parties  to 
this  suit  should  be  determined  under  §§ 
1166-1168,  of  the  Code  of  1858,  now  appear- 
ing as  §§  1674*-1576,  Shannon's  Code,  or 
whether  such  rights  are  to  be  determined 
according  to  the  principles  of  the  common 
law. 

We  think  the  statutes  aboYS  mentioned 
do  not  apply  in  the  present  case. 

In  Patton  v.  East  Tennessee,  V.  &  0.  R. 
Co.  89  Tenn.  372,  12  L.R.A.  184,  16  S.  W. 
910,  where  the  person  injured  was  walking 
upon  the  track,  and  was  overtaken  by  a 
train  of  freight  cars,  and  stepped  aside  un- 
'  til  the  train  passed,  when  he  returned  to 
the  track  and  resumed  his  journey  in  the 
rear  of  the  train  which  had  passed  him,  and 
was  overtaken  and  killed  by  some  freight 
cars  which  had  belonged  to  the  train  which 
had  just  passed  him,  but  had  become  de- 
tached therefrom,  and  were  following  down- 
grade at  the  time  of  the  injury,  this  court, 
speaking  through  Judge  Lurton,  held  that 
the  statutes  above  mentioned  did  not  ap- 
ply, saying:  "The  case  provided  for  by  the 
statute  is  that  of  a  train  pulled  by  a  loco- 
motive, and  the  precautions  are  those  re- 
quired to  be  observed  by  those  servants 
upon  the  engine,  and  ha.e  regard  to  ob- 
stacles on  the  track  in  front  of  or  ahead 
of  the  engine,"  ete. 

In  East  Tennessee,  V.  ft  Q.  R.  Co.  t. 
Rush,  15  Lea,  150,  construing  these  stat- 
utes, it  was  pointed  out  by  Judge  Cooper, 
speaking  for  this  court,  that,  in  view  of  the 
stringent  terms  of  the  statutes  and  the 
manifest  object  of  the  legislature,  the 
court  had  not  extended  their  provisions  to 
every  case  which  might  be  embraced  in 
their  general  language;  and  it  was  there 
said  that  the  statutes  were  intended  for 
the  benefit  of  the  general  public,  and  not 
for    the    servants    of   the    company   whose 


negligence  caused  or  contributed  to  cause 
the  aceidcnt.  Cases  illustrative  of  the  ex- 
oepti«iis  to  the  operation  of  the  statutes 
are  cited  in  the  opinion,  and  it  is  there- 
noted  that  the  statutes  do  not  apply  for 
the  benefit  of  a  stranger  when  the  company 
is  making  up  a  switching  train  within  its 
yards;  the  case  of  Cox  v.  Louisville  &  N. 
R.  Co.  2  Leg.  Rep.  168,  1  Shannon,  Cas. 
475,  being  cited  to  sustain  the  point. 

The  case  of  Southern  R.  Co.  v.  Pugh,  OS 
Tenn.  421,  32  S.  W.  311,  is  very  much  in 
point.  There  the  plaintiff  relied  in  hia 
declaration  upon  an  averment  that  he  was- 
struck  and  seriously  injured  by  certain, 
detached  cars  of  the  defendant  while  he  was 
walking  between  the  side  track  and  depot 
platform  at  Charleston,  and  that  thr  col- 
lision and  injury  resulted  from  the  mak- 
ing of  a  running  switch,  by  which  the  cars 
were  driven  by  the  depot  at  an  excessive- 
rate  of  speed,  bavins  no  one  on  the  look- 
out ahead.  This  court,  in  disposing  of  thai 
case,  held  that  the  statutory  precautions^ 
did  not  apply  in  cases  where  employees  of 
a  railroad  company  were  engaged  in  the- 
distribution  of  cars  in  the  'making  up'  of 
trains,  and  in  other  necessary  switching 
in  and  upon  its  yards,  depot  grounds,  and 
side  tracks;"  the  reason  given  for  the  rul- 
ing being  that  "it  is  not  possible,  in  such* 
cases,  to  have  the  engine  always  in  front, 
of  the  moving  portions  of  the  train,  yet. 
the  doing  of  the  things  indicated  is  abso- 
lutely indispensable  to  the  efficient  opera- 
tion of  railroads." 

We  think  the  present  case  falls  clear ly^ 
within  the  principle  announced  in  the  case- 
last  above  referred  to.  In  that  case,  as- 
above  shown,  the  injury  occurred  to  one- 
not  an  employee  of  the  company,  but  who> 
was  at  the  time  of  receiving  the  injury  at 
one  of  the  depot  places  of  the  company. 
In  the  present  case,  the  movement  of  the- 
train  by  which  King  was  injured  was,  with- 
in the  meaning  of  our  cases,  a  movement 


*§  1574,  which  has  been  1166  and  1298 
in  former  Codes,  and  which  declares  the 
duty  of  the  railroad  company,  is  as  follows: 

Accidents  on  railroads,  precautions  to  pre- 
vent.— In  order  to  prevent  accidents  upon 
railroads,  the  following  precautions  shall 
be  observed: 

(1)  The  overseers  of  every  public  road 
crossed  by  a  railroad  shall  place  at  each 
crossing  a  sign  marked,  'Xookout  for  the 
cars  when  you  hear  the  whistle  or  bell;" 
and  the  county  court  shall  appropriate 
money  to  defray  the  expenses  of  said  signs; 
and  no  engine  driver  snail  be  compelled  to 
blow  the  whistle  or  ring  the  bell  at  any 
crossing,  unless  it  is  so  designated.  (1855- 
56,  chap.  94,  §  6.) 

(2)  On  approaching  every  crossing  so  dis- 
tinguished, tne  whistle  or  bell  of  the  loco- 
motive shal  be  sounded  at  the  distance  of 
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one  fourth  of  a  mile  from  the  crossing,  and 
at  short  intervals  till  the  train  has  passed* 
the  crossing.     (Id.  §  6.) 

(3)  On  approaching  a  city  or  town,  the- 
bell  or  whistle  shall  be  sounded  when  the 
train  is  at  the  distance  of  1  mile,  and  at 
short  intervals  till  it  reaches  its  depot  or 
station;  and  on  leaving  a  town  or  city,  the- 
bell  or  whistle  shall  be  sounded  when  the 
train  starts,  and  at  intervals  till  it  has  left 
the  corporate  limits.     (Id.  §  5.) 

(4)  Every  railroad  company  shall  keep- 
the  engineer,  fireman,  or  some  other  personi 
upon  the  locomotive,  always  upon  the  look- 
out ahead;  and  when  any  person,  animal, 
or  other  obstruction  appears  upon  the  road, 
the   alarm   whistle   shall   be   sounded,    the- 
brakes  put  down,  and  every  possible  means^ 
employed  to  stop  the  train  and  prevent  afr 
accident.     (Id.  g  8,  1857-^8,  chsQ.  44^  §  3.)i 
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of  the  train  at  one  of  the  depots  of  the 
company.  The  station  at  which  the  injurj 
occurred  was,  to  be  sure,  a  flag  station; 
but  this  fact  can  make  no  difference  in  the 
application  of  the  principle.  To  that  sta- 
tion King  had  gone  for  the  purpose  of 
taking  passage  upon  the  train  which  in- 
jured him.  To  his  signal  given  at  that 
station  the  engineer  of  the  train  had  re- 
sponded by  stopping  the  train.  It  is  an 
undisputed  fact  in  the  record  that  the 
failure  to  stop  in  the  first  instance  imme- 
diately at  the  flag  station  was  due  en- 
tirely to  the  fault  of  complainant  and  his 
companion,  who  gave  the  signal  to  the 
engineer  when  the  train  was  only  .150  feet 
from  the  station,  and  after  receiving  the 
signal  the  train  was  stopped  as  soon  as 
practicable.  It  is  also  clear  that,  in  obe- 
dience to  this  signal  which  the  engineer 
had  received,  the  train  at  the  time  of  the 
injury  was  backing  to  receive  as  passen- 
.  gers  King  and  his  companion,  who  had 
given   the  signal. 

King  had  no  legal  right  to  suppose  that 
the  company  would  accept  him  as  a  passen- 
ger at  a  point  150  yards  beyond  the  plat- 
form, where  he  says  the  train  stopped  in 
obedience  to  his  signal;  nor  had  he  the 
right  to  act  upon  this  supposition,  in  the 
absence  of  an  express  invitation  of  the  com- 
pany so  to  do.  It  was  the  right  of  the 
company  to  select  the  place  where  it  would 
receive  King  as  a  passenger. 

The  movement  of  the  train  backward 
from  the  point  where  it  first  stopped  was, 
within  the  meaning  of  Southern  R.  Ck).  v. 
Pugh,  supra,  a  switching  in  and  upon  its 
depot  grounds,  and  in  the  execution  of  that 
movement,  and  in  the  injury  which  King 
suffered,  the  common  law,  and  not  the 
statutes,  measures  the  rights  of  the  par- 
ties. It  is  clear  that  the  legislature,  in 
the  passage  of  the  statutes,  never  intended 
them  'to  apply  to  a  case  like  this.  In 
proper  cases  for  their  application  the  stat- 
utes are  wise  and  beneficent,  but  to  apply 
them  here  would  work  a  gross  and  manifest 
miscarriage  of  justice. 

Turning  now  to  a  consideration  of  the 
rights  of  the  parties  under  the  principles 
of  the  common  law,  we  hold  that  under  the 
facts  of  this  record  the  gross  negligence  of 
King  was  the  proximate  cause  of  the  in- 
juries which  he  received.  Had  he  remained 
at  the  flag  station,  as  it  was  right  and  his 
duty  to  do,  his  signal  would  have  been 
obeyed  and  he  would  have  been  able  to 
board  the  train  without  Injury.  We  have 
already  observed  that  he  had  no  right  to 
suppose  or  act  upon  the  supposition  that 
the  company  would  receive  him  as  a  passen- 
ger at  the  point  where  the  train  first 
stopped. 
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His  act  in  abandoning  a  place  of  safety, 
walking  down  to  meet  an  approaching 
train,  without  heed  or  care  apparently  of 
the  consequences,  can  only  be  characterized 
as  one  of  gross  negligence,  and  clearly  the 
proximate  cause  of  his  injuries. 

It  results  that  the  company  was  en- 
titled to  the  peremptory  instruction  which 
it  requested  at  the  trial  of  this  cause,  and 
therefore  the  petition  for  certiorari  filed 
by  King  is  denied.  The  petition  of  the  com- 
pany is  granted,  the  judgment  of  the  Court 
of  Civil  Appeals  is  reversed,  and  the  suit 
dismissed  at  King's  cost. 
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V. 

A.  J.  BLETHEN,  Respt. 

(—  Wash.  — ,  139  Pac.  618.) 

Contract  —  to  institute  recall  election  * 
Yalidity. 

1.  A  contract  employing  an  agent  to  in- 
stitute and  carry  out  a  movement  for  a  re- 
call election  against  certain  officers,  without 
disclosing  the  true  motives  and  real  parties 
behind  the  movement,  and  undertaking  to 
pay  necessary  expenses  therefor,  is  contrary 
to  public  policy  and  void. 

Same  ^  Illegal  contract  —  right  to  re- 
imbursement for  expenses. 

2.  An  agent  who  expends  money  to  in- 
stitute and  carry  out  a  recall  election,  under 
promise  of  his  principal  to  defray  the  ex- 
penses, cannot,  upon  the  contract  being  de- 
clared invalid,  hold  the  principal  liable  to 
reimburse  him  for  his  outlay  on  the  theory 
that  when  an  agreement  has  been  fully  ex- 
ecuted, the  one  profiting  bv  it  will  not  be 
permitted  to  defeat  an  action  by  the  other 
party  for  money  had  and  received  upon  the 
ground  of  illegality. 

Same  —  reliance  on  Illegal  contract  ^ 
effect. 

3.  A  plaintiff  who,  to  make  out  a  case, 
must  rely  on  an  illegal  contract,  cannot  re- 
cover, although  the  other  party  has  received 
a  benefit  from  his  act. 

(March  27, 1914.) 

APPEAL  by.  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty  sustaining  a  demurrer  to  a  complaint 

Note.  ^  An  extensive  search  has  not 
disclosed  any  case  other  than  Stibtan  v. 
Blethen  passing  upon  the  legality  of  a 
contract  to  procure  the  recall  of  an  officer. 

See  note  to  Houlton  v.  Dunn,  30  L.K.A. 
737,  and  continuation  of  this  note  appended 
to  Stroemer  v.  Van  Orsdel,  4  L.R.A.(N.S.) 
212,  as  to  the  validity  of  contract  for  serv- 
ices to  procure  legislation. 
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filed  to  enforce  a  contract  for  the  institu- 
tion and  carrying  out  of  a  movement  for 
a  recall  election  against  certain  municipal 
officers.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker  &  Brown,  for  appel- 
lants: 

The  defendant,  by  his  solemn  promise, 
caused  the  said  $1,500  to  be  paid  to  his 
own  use,  and  the  plaintiffs  to  be  thereby 
deprived  of  that  amount  of  money;  and 
by  reason  thereof  the  law  charges  the  de- 
fendant with  a  solemn  and  binding  obli- 
gation,  which  he  cannot  shake  off  or  evade, 
and  which  can  be  discharged  only  by  mak- 
ing  restitution  to  the  plaintiffs. 

9  Cyc.  658;  Tenant  v.  Elliott,  1  Bos. 
ft  P.  3,  4  Revised  Rep.  755;  Baldwin  Bros. 
V.  Potter,  46  Vt.  402;  Willson  v.  Owen,  30 
Mich.  474. 

A  lender  may  recover  of  a  borrower 
money  paid  at  his  request  in  discharge  of 
an  illegal  contract. 

9  Cyc.  564;  Williams  v.  Carr,  80  N.  C. 
294;  Grayson  v.  Latham,  84  Ala.  546,  4  So. 
200,  866;'  Powell  v.  Smith,  66  N.  C.  401; 
Holt  V.  Barton,  42  Miss.  711,  2  Am.  Rep. 
640;  Barker  v.  Parker,  23  Ark.  390;  Terry 
Y.  Olcott,  4  Conn.  442. 

An  illegal  transaction  does  not  preclude 
an    accounting   between    the    parties. 

McDonald  v.  Lund,  13  Wash.  412,  43 
Pac.  348;  De  Leon  v.  Trevino,  49  Tex.  89, 
30  Am.  Rep.  101;  Pfeuffer  v.  Maltby,  54 
Tex.  454,  38  Am.  Rep.  631;  Dent  v.  Fergu- 
son, 132  U.  S.  50,  33  L.  ed.  242,  10  Sup. 
Ct.  Rep.  13;  Armstrong  v.  American  £xch. 
Nat.  Bank,  133  U.  S.  433,  33  L.  ed.  747, 
10  Sup.  Ct.  Rep.  450;  Planters'  Bank  v. 
Union  Bank,  16  Wall.  483,  21  L.  ed.  472; 
Brooks  V.  Martin,  2  Wall.  87,  17  L.  ed. 
738;  McBIair  v.  Gibbes,  17  How.  238,  15 
L.  ed.  135;  Smith  v.  Blachley,  188  Pa. 
550,  68  Am.  St.  Rep.  887,  41  Atl.  619; 
Martin  v.  Richardson,  94  Ky.  183,  19 
L.R.A.  692,  42  Am.  St.  Rep.  353,  21  S.  W. 
1039;  Hertzler  v.  Geigley,  196  Pa.  419,  79 
Am.  St.  Rep.  724,  46  Atl.  366. 

There  is  nothing  in  the  recall  movement 
that  is  contrary  to  public  policy. 

Zeigler  v.  Illinois  Trust  A;  Sav.  Bank,  245 
111.  180,  28  L.R.A.(N.S.)  1112,  91  N.  E. 
1041,  19  Ann.  Cas.  127;  Stroemer  v.  Van 
Orsdel,  74  Neb.  132,  4  L.R.A.(N.S.)  212, 
121  Am.  St.  Rep.  713,  103  N.  W.  1053, 
107  N.  W.  125. 

Messrs.  Bansman  &  Kelleher,  for  re- 
spondent: 

This  is  an  executory  contract. 

McDonald  t.  Lund,  13  Wash.  412,  43 
Pac.  348;  Reed  ▼.  Johnson,  27  Wash.  42, 
57  L.R.A.  404,  67  Pac.  381;  Hoffman  ▼. 
McMullen,  45  L.R.A.  410,  28  C.  C.  A.  178, 
48  U.  S.  App.  596,  83  Fed.  372;  Smith  ▼. 
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David  B.  Crockett  Co.  85  Conn.  282,  39 
L.R.A.(N.S.)  1148,  82  Atl.  569;  Samuels 
T.  Oliver,  130  111.  73,  22  N.  E.  499;  Gibbs 
V.  Consolidated  Gas  Co.  130  U.  S.  396,  32 
L.  ed.  979,  9  Sup.  Ct.  Rep.  553. 

The  contract  sought  to  be  enforced  is 
contrary  to  public  policy. 

Keating  t.  Hyde,  23  Mo.  App.  555; 
Whitman  ▼.  Ewin,  —  Tenn.  — ,  39  S.  W. 
742;  Nichols  v.  Mudgett,  32  Vt.  546;  Suss- 
man  v.  Porter,  137  Fed.  161;  Providence 
Tool  Co.  v.  Norris,  2  Wall.  45,  17  L.  ed. 
868;  Sweeney  v.  McLeod,  15  Or.  330,  15 
Pac.  275;  Marshall  v.  Baltimore  ft  O.  R. 
Co.  Taney,  204,  Fed.  Cas.  No.  9,124,  affirmed 
in  16  How.  314,  14  L.  ed.  953;  Crichfield  ▼. 
Bermudez  Asphalt  Paving  Co.  174  111.  466, 
42  L.RJ^.  347,  51  N.  E.  552;  Richardson 
V.  Scott's  Bluff  County,  59  Neb.  400,  48 
L.R.A.  294,  80  Am.  St.  Rep.  682,  81  N.  W. 
309;  Hazelton  v.  Sheckells,  202  U.  S.  71, 
50  L.  ed.  939,  26  Sup.  Ct.  Rep.  567,  6 
Ann.  Cas.  217. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  ex- 
penses incurred  by  the  plaintiff  Catherine 
D.  Stirtan  at  the  instance  of  the  defend- 
ant in  promoting  a  recall  movement 
against  certain  officials  of  the  city  of  Seat- 
tle. A  demurrer  to  the  complaint  was 
sustained.  The  plaintiffs  electing  not  to 
amend,  the  action  was  dismissed.  They 
appeal. 

The  complaint  alleges  the  adoption  by 
the  city  of  Seattle  of  a  charter  prescrib- 
ing the  procedure  for  effecting  the  removal 
of  elective  officers;  that,  among  other 
things,  it  provides  that  a  petition  signed 
by  voters  equal  in  number  to  at  least 
25  per  cent  of  the  entire  vote  at  the  last 
preceding  election,  for  all  candidates  for 
the  office,  the  incumbent  of  which  is  sought 
to  be  removed,  demanding  an  election  of  a 
successor  to  such  person,  shall  be  filed 
with  the  city  clerk.  It  is  then  alleged: 
^'That  on  or  about  the  20th  day  of  June, 
1911,  the  said  defendant,  imder  and  by 
virtue  of  said  charter  provision,  was  de- 
sirous of  recalling,  and  having  successors 
elected  to,  certain  officers  in  said  city  of 
Seattle,  to  wit:  George  W.  Dilling,  ma3ror 
of  said  city  of  Seattle,  Max  Wardall,  J.  Y. 
C.  Kellogg,  E.  F.  Blaine,  and  F.  Steiner, 
councilmen  of  said  city  of  Seattle,  and 
employed  the  said  plaintiff,  Catherine  D. 
Stirtan,  by  an  oral  contract,  as  his  agent 
and  representative,  to  institute  and  carry 
out  a  movement  to  recall  said  officers  of 
said  city,  and  then  and  there,  to  wit,  on 
or  about  the  day  last  aforesaid,  ordered 
and  directed  the  said  Catherine  D.  Stirtan 
to  lay  out  and  expend  certain  money 
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aary  to  promote  and  carry  it  to  a  success- 
ful termination,  the  said  recall  movement, 
to  wit,  to  hire  an  office  for  the  transaction 
of  certain  business  incident  to  said  move- 
ment, to  pay  the  necessary  office  expenses, 
to  hire  canvassers  to  circulate  petitions 
for  the  recall  of  said  officers  among  the 
voters  of  the  city  of  Seattle,  and  solicit 
signatures  of  such  petitions,  to  hold  pub- 
lic meetings,  and  to  do  all  that  might  and 
would  be  necessary  to  promote  and  advance 
said  recall  movement^  but  without  disclos- 
ing the  name  of  her  principal,  the  said  A. 
J.  Blethen,  but  at  all  times  to  exercise 
great  care  and  caution  to  keep  his  name 
secret,  and  in  no  event  to  disclose  his  con- 
nection with  the  said  movement,  and  then 
and  there  undertook,  and  solemnly  prom- 
ised the  said  plaintiff  Catherine  D.  Stirtan 
that  he,  the  said  A.  J.  Blethen,  would  pay 
and  be  responsible  for  all  such  expenses 
and  disbursements,  and  that  he  would 
promptly  and  fully  and  without  delay  pay 
the  same  from  time  to  time  as  the  same 
accrued,  arose,  or  were  incurred  by  the  said 
Catherine  D.  Stirtan  for  the  purposes  afore- 
said." This  is  followed  by  allegations  that 
Catherine  D.  Stirtan,  pursuant  to  this  con- 
tract, hired  an  office,  held  public  meetings, 
hired  canvassers,  and  secured  sufficient 
names  to  petitions  to  procure  a  recall  elec- 
tion in  the  case  of  each  of  the  officers 
named;  that  on  June  1,  1912,  defendant 
caused  to  be  filed  a  number  of  the  names 
with  the  city  clerk,  withholding  others, 
and  subsequently  withdrew  the  petitions 
and  abandoned  the  movement;  that  defend- 
ant paid  the  expenses  as  they  accrued  with- 
out objection,  down  to  a  short  time  prior 
to  the  discontinuance  of  the  movement; 
that  a  short  time  before  such  discontinu- 
ance, the  defendant  ceased  paying  the  ex- 
penses, and  there  accumulated  salaries  of 
canvassers  and  other  necessary  expenses 
in  the  amount  of  $1,500;  that  this  fact 
was  reported  to  the  defendant^  who  direct- 
ed Mrs.  Stirtan  to  pay  the  same,  and  prom- 
ised to  reimburse  her  within  a  short  time; 
that  she  paid  these  expenses  in  the  sum 
of  $1,500,  by  reason  whereof  the  defend- 
ant became  and  is  liable  to  the  plaintiffs 
in  that  sum. 

Two  questions  are  presented  by  this  ap- 
peal: (1)  Was  the  contract  in  question 
contrary  to  public  policy?  (2)  Assuming 
that  it  was,  can  the  plaintiffs  recover  from 
the  defendant  money  expended  in  the  prose- 
cution of  the  enterprise? 

1.  The  appellant  insists  that  the  con- 
tract pleaded  violated  no  sound  canon  of 
public  policy.  It  is  argued,  in  substance, 
that  a  recall  election  is  not  contrary  to 
public  policy;  that  it  is  a  means  by  which 
society  may  protect  itself  against  undesir- 
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able  public  servants;  that  to  hire  an  of- 
fice, hold  public  meetings,  circulate  peti- 
tions among  the  voters,  and  solicit 
signatures  is  within  the  express  or  im- 
plied authority  conferred  by  the  law  re- 
lating to  recall  elections;  that  these  thinge 
are  incidental  to  popular  government;  that 
it  therefore  follows  that  any  means  by 
which  the  public  may  recall  undesirable 
officers  is  wholesome  and  for  the  public 
good.  Stripped  to  its  essentials,  the  naked 
thought  which  underlies  the  argument  is 
just  this:  That  because  a  recall  is  not 
contrary  to  public  policy,  a  contract  secret- 
ly to  finance  a  movement  to  create  a  facti- 
tious sentiment  in  favor  of  recall,  without 
divulging  the  true  motives  or  the  real 
personality  behind  the  movement,  is  to  be 
commended  as  in  furtherance  of  the  public 
good,  rather  than  condemned  as  against 
public  policy.  It  seems  to  us  that  a  policy 
which  would  justify  such  a  contract,  even 
on  a  plea  of  a  good  motive,  would  open 
wide  the  door  to  secret  contracts  of  the 
same  character  in  furtherance  of  the  most 
sinister  and  corrupt  purposes,  since  the 
true  motive  on  either  side  would  be  dif- 
ficult to  prove,  and,  if  corrupt,  would 
hardly  be  announced  from  the  housetops. 
The  insidious  tendency  of  the  agreement 
is  made  manifest  by  the  very  fact  that  pub- 
lic knowledge  of  its  existence  would  tend 
largely  to  defeat  its  purpose.  The  very 
secrecy  enjoined  by  the  contract  should  be 
held  a  conclusive  badge  of  corrupt  motive. 
The  recall,  as  an  instrument  of  popular 
government,  is  of  recent  application  in  this 
country,  and  we  are  cited  to  no  decisions 
passing  upon  the  validity  of  such  a  con- 
tract as  that  here  involved.  An  analogy, 
however,  is  found  in  contracts  to  influence 
elections  and  contracts  to  influence  legis- 
lation. The  purpose  and  genesis  of  the  re- 
call make  this  analogy  plain.  It  cannot 
be  questioned  that  the  recall  and  its  usual 
concomitant,  the  referendum,  are  whole- 
some means  to  the  preservation  of  respon- 
sible popular  government.  They  embody 
a  principle  as  old  as  the  English  Constitu- 
tion. The  frequent  appeals  of  the  English 
ministry  from  a  vote  of  Parliament  to  a 
vote  of  the  people  on  a  given  measure,  re- 
quiring the  members  of  Parliament  to 
stand  for  re-election  upon  that  measure 
as  an  issue,  the  continuance  or  resignation 
of  the  ministry  being  dependent  upon  the 
result,  is  obviously  but  a  recall  as  to  the 
personnel  of  the  government  and  a  referen- 
dum as  to  the  given  measure.  It  is  patent, 
therefore,  that  every  secret  compact  look- 
ing to  the  advancement  of  private  personal 
ends  by  the  financing  of  a  recall  is  just  as 
inimical  to  a  sound  public  policy  as  it  ex- 
isted at  the  common  law  as  would  be  the 
40 
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same  course  of  eondnet  wben  applied  to 
an  election  itself,  or  as  would  be  a  con- 
tract to  influence  legislation  by  a  secretly 
paid  lobby.  That  contracts  to  influence 
elections  or  appointments  to  public  office 
are  Toid  as  contrary  to  public  policy  is 
sustained  by  ample  authority.  In  Keating 
T.  Hyde,  23  Mo.  App.  565,  a  contract  in- 
tended to  influence  a  primary,  though  not 
falling  within  the  express  prohibition  of 
any  statute,  was  held  Toid  because  con- 
trary to  public  policy.  The  court  said: 
"There  is  a  clear  distinction  between  the 
purchase  of  services  to  be  devoted  only  to 
an  advertising  of  the  fact  that  one  is,  or 
desires  to  be,  a  candidate,  and  the  piurchase 
of  service  to  be  employed  in  advocating  his 
peculiar  merits  and  eligibility,  so  as  to 
influence  the  choice  of  the  voter."  See  also 
Whitman  v.  Ewin,  —  Tenn.  — ,  89  S.  W. 
742;  Nichols  v.  Mudgett,  32  Vt.  546. 
There  can  be  no  sound  distinction  between 
a  contract  intended  to  influence  the  elec- 
tion of  an  official  and  a  contract  intended 
to  influence  the  recall  of  an  official  after 
he  is  elected.  The  employment  of  hired 
canvassers  to  bring  about  either  result  has 
an  inevitable  tendency  to  corrupt  the  elec- 
torate. 

Contracts  to  influence  legislation  have 
been  almost  universally  condemned.  In 
Sussman  v.  Porter  (C.  C.)  137  Fed.  181, 
the  plaintiff  declared  upon  a  contract 
whereby  his  assignor  had  undertaken  to 
obtain  from  municipal  authorities  a  fran- 
chise for  a  trolley  line  and  the  consent  of 
property  owners  thereto,  and  pay  the  neces- 
sary expenses  in  connection  therewith. 
The  court  held  the  contract  void  as  con- 
travening public  policy,  and  denied  a  re- 
covery. After  citing  many  authorities  sus- 
taining its  judgment,  the  court  said: 
"Cases  to  the  above  effect  might  be  cited 
indefinitely,  and  very  many  are  cited  in 
the  cases  already  referred  to.  It  is  clear- 
ly deducible  from  them  that  a  contract  to 
procure  or  influence  legislation  is  bad, 
whatever  the  intention  of  the  parties  may 
have  been,  and  whether  the  influences  actu- 
ally exerted  thereunder  were  honest  or 
corrupt.  It  is  the  temptation  to  corruption 
and  dishonesty  which  the  courts  will  not 
tolerate.  It  will  be  noticed,  too,  that  some 
of  the  cases  cited  lay  great  stress  upon 
the  fact  that  a  contingent  fee  is  dependent 
upon  the  success  of  the  service.  The  nile 
of  law  in  all  these  and  similar  cases  is  that 
the  court  will  not  aid  either  party  to  the 
contract,  but  each  will  be  left  in  the  posi- 
tion in  which  he  has  placed  himself.  Ju- 
dicial aid  will  not  be  given  to  either  party 
to  a  corrupt  agreement.  This  is  not  be- 
cause the  court  desires  to  favor  either 
party,  but  because  the  agreement  is  corrupt 
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and  tainted."  See  also  Sweeney  ▼.  Me- 
Leod,  15  Or.  330,  15  Pac.  275;  MarshaU 
V.  Baltimore  &  0.  R.  Co.  16  How.  314, 
14  L.  ed.  953;  Crichfield  v.  Bermudez  As- 
phalt Paving  Co.  174  Til.  466,  42  L.R.A. 
347,  51  N.  E.  552;  Richardson  v.  Scotfs 
Bluff  County,  59  Neb.  400,  48  L.R.A.  294, 
80  Am.  St.  Rep.  682,  81  N.  W.  309,  Hazel- 
ton  ▼.  Sheckells,  202  U.  S.  71,  50  L.  ed. 
939,  26  Sup.  Ct  Rep.  567,  6  Ann.  Cas.  217. 

Here,  again,  there  can  be  no  sound  dis- 
tinction between  a  secret  contract  to  in- 
fluence legislation  and  a  secret  contract  to 
influence  the  removal  of  the  noncompliant 
legislators.  The  tendency  of  both  is  to 
corrupt  the  public  service.  The  recall  was 
intended  to  place  in  the  hands  of  the  peo- 
pie  an  orderly  means  of  combating  just 
such  secret  and  sinister  influences,  not  to 
cloak  a  new  avenue  for  their  exercise.  To 
hold  valid  a  secret  contract  to  foment  a 
recall  through  hired  canvassers  would  be 
to  place  in  the  hands  of  powerful  private 
interests,  with  unlimited  means,  a  weapon 
for  secret  intimidation  and  covert  attack 
against  executive  and  legislative  officers 
sufficient  to  deter  upright  and  self-respect- 
ing men  from  accepting  the  public  trust. 
The  legislature  of  this  state,  in  1913,  doubt- 
less moved  by  these  considerations,  has 
declared  just  such  practices  as  those  con- 
templated by  the  contract  here  in  question 
gross  misdemeanors.  Laws  of  Washing- 
ton 1913,  chap.  146,  §  16.  This  legislation 
merely  declares  criminal  those  practices 
which  the  common  law  has  always  recog- 
nized as  contrary  to  public  policy.  While 
the  parties  to  this  contract  and  their  hired 
canvassers  are  not  subject  to  punishment 
as  for  a  crime,  by  reason  of  the  lateness 
of  the  act,  the  contract  itself  is  none  the 
less  subject  to  the  ban  of  the  common  law. 
We  hold  this  contract  contrary  to  public 
policy,  void,  and  unenforceable. 

2.  The  appellants  claim  that,  though  the 
contract  was  contrary  to  public  policy, 
the  agent  should  be  permitted  to  recover 
the  money  which  she  advanced  in  its  prose- 
cution. They  rely  upon  the  familiar  rule 
that  where  the  agreement  has  been  fully 
executed,  the  agent  or  partner  who  has  re- 
ceived the  proceeds  or  profits  of  an  illegal 
business  or  transaction  will  not  be  per- 
mitted to  defend  against  an  action  of  the 
principal  or  other  partner  for  money  had 
and  received,  upon  the  ground  of  such 
illegality.  In  such  a  case,  the  right  of 
recovery  is  referable  to  an  independent 
implied  contract  of  deposit.  McDonald  v. 
Lund,  13  Wash.  412,  43  Pac.  348;  De  Leon 
V.  Trevino,  49  Tex.  88,  30  Am.  Rep.  101; 
Pfeuffer  v.  Maltby,  64  Tex.  454,  38  Am. 
Rep.  631;   Planters'  Bank  v.  Union  Bank, 
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16  Wall.  483,  21  L.  ed.  473;  Brooks  T. 
Martin,  2  Wall.  70,  17  L.  ed.  732. 

There  is,  however,  another  rule  equally 
familiar,  the  complement  of  that  just  stat- 
ed. It  is  this:  Where  a  plaintiff,  to  make 
a  case,  must  rely  upon  the  illegal  contract 
itself,  he  cannot  recover.  The  law  will 
aid  neither  party  to  an  illegal  agreement, 
but  will  leave  the  parties  where  it  finds 
them.  Reed  v.  Johnson,  27  Wash.  42,  67 
LJt.A.  404,  67  Pac.  381;  Hoffman  v.  Mc- 
Mullen,  45  L.R.A.  410,  28  G.  C.  A.  178,  48 
U.  S.  App.  696,  83  Fed.  372 ;  Smith  v. 
David  B.  Crockett  Co.  85  Conn.  282,  39 
L.RA.(N.S.)  1148,  82  Atl.  569;  Samuels 
V.  Oliver,  130  111.  73,  22  N.  E.  499;  Gibbs 
V.  Consolidated  Gas  Co.  130  U.  S.  396,  32 
L.  ed.  979,  9  Sup.  Ct.  Rep.  553. 

Typical  of  the  authorities  cited  by  th« 
appellants  in  this  connection  is  the  de- 
cision of  this  court  in  McDonald  v.  Lund, 
13  Wash.  412,  43  Pac.  348.  In  that  case, 
both  of  the  rules  above  stated  are  recog- 
nized, and  the  principles  upon  which  they 
rest  are  clearly  announced.  There,  the 
plaintiff  and  defendant  had  been  partners 
in  certain  gambling  games,  each  contribut- 
ing one  half  of  the  money  invested.  When 
they  had  ceased  operations,  it  was  under- 
stood and  agzved  between  the  parties  that 
the  plaintiff  wms  entitled  to  certain  moneys, 
the  proceeds  of  the  games,  in  the  defend- 
ant's hands,  but  which  he  refused  to  pay 
to  the  plaintiff.  The  court  permitted  a 
recovery  on  the  ground  that  the  plaintiff 
was  not  compelled  to  rely  "upon  the  illegal 
contract  of  partnership,  but  was  entitled 
to  recover  upon  the  admission  that  the 
defendant  held  money  belonging  to  the 
plaintiff,  which  raised  an  implied  contract 
to  pay  it.  The  court  said:  "Again,  this 
is  not  a  case  to  enforce  any  illegal  contract, 
but  it  is  to  aesert  title  to  money  which 
was  accumulated  under  such  illegal  con- 
tract. If  the  plaintiff  here  had  brought 
an  action  against  the  defendant  for  not 
complying  with  his  contract  in  running 
these  games,  of  course  it  would  fall  within 
the  rule  claimed  by  the  respondent,  but 
here  the  real  contract  on  which  he  sues,  it 
seems  to  us,  is  a  contract  of  deposit.  Un- 
der the  stipulated  facts  the  illegal  trans- 
action which  these  parties  had  agreed  to 
pursue  had  ended.  The  partnership  for 
that  purpose  was  no  longer  in  existence. 
The  business  was  no  longer  being  carried 
on.  A  determination  of  the  amoui.t  of 
money  due  from  the  defendant  to  the  plain- 
tiff had  been  reached.  It  was  agreed  that 
the  defendant  owed  the  plaintiff  the  sum 
of  money  sued  for,  and  that  he  was  en- 
titled to  that  amount,  and  the  plaintiff's 
portion  was  simply  left  with  the  defend- 
ant on  deposit.  .  .  •  This  distinction, 
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vie,,  the  difference  between  suing  on,  or 
trying  to  enforce,  the  illegal  contract  it- 
self, and  a  suit  to  recover  money  which  is 
admitted  to  be  due,  although  it  may  have 
been  obtained  by  prosecuting  an  illegal 
enterprise, — has  always  been  respected  by 
the  courts  from  its  announcement  in  the 
cases  we  have  above  cited  up  to  the  present 
time.  ...  In  the  case  at  bar  it  is 
conceded  by  the  statement  of  facts  that  the 
defendant  has  in  hand  a  thing  of  value  that 
belongs  to  plaintiff.  It  certainly  does  not 
belong  to  defendant,  and  he  has  no  right, 
either  moral  or  legal,  to  keep  it.  If  the 
question  were  between  the  plaintiff  and  the 
parties  from  whom  this  money  was  ob- 
tained, of  course  another  principle  would 
intervene,  but  to  allow  a  depositary  of  a 
person's  money  to  refuse  to  turn  it  over 
to  him  because  the  owner  of  the  money  had 
violated  some  law  in  obtaining  it  would 
be    little    short    of    encouraging    robbery." 

The  distinction  between  suits  in  which 
reliance  must  be  placed  upon  the  original 
illegal  contract  and  a  suit  for  money  had 
and  received  on  an  independent  implied 
contract  runs  through  all  of  the  decisions. 

In  Reed  ▼.  Johnson,  27  Wash.  42,  57 
L.R.A.  404,  67  Pac.  381,  the  plaintiff  sued 
to  enforce  specific  performance  of  a  con- 
tract held  violative  of  public  policy.  The 
court  denied  relief  on  the  ground  that,  the 
contract  being  contrary  to  public  policy, 
the  court  would  refuse  either  party  its 
aid,  quoting  from  the  supreme  court  of 
Georgia  in  Howell  v.  Fountain,  3  Ga.  176, 
46  Am.  Dec.  415,  as  follows:  "The  law 
leaves  the  parties  to  such  a  contract  where 
it  found  them.  If  either  has  sustained  a 
loss  by  the  bad  faith  of  a  particepa  criminia, 
it  is  but  a  just  infiiction  for  premeditated 
and  deeply-practised  fraud,  which,  when 
detected,  deprives  him  of  anticipated  prof- 
its, or  subjects  him  to  unexpected  losses. 
He  must  not  expect  that  a  judicial  tribunal 
will  degrade  itself  by  an  exertion  of  its 
powers,  by  shifting  the  loss  from  one  to 
the  other,  or  to  equalize  the  benefits  or 
burdens  which  may  have  resulted  by  the 
violation  of  every  principle  of  morals  and 
of  laws." 

In  Hoffman  ▼.  McMullen,  46  L.R.A.  410, 
28  C.  C.  A.  178,  48  U.  S.  App.  596,  83 
Fed.  372,  the  plaintiff  and  the  defendant 
had  entered  into  a  contract  to  stifle  com- 
petition in  bidding  for  public  work,  the 
agreement  being  that  if  either  should  get 
the  contract,  the  profits  and  losses  should 
be  divided  equally  between  them.  The  de- 
fendant secured  the  contract.  The  plain- 
tiff sued  for  a  division  of  the  net  profits. 
The  court  held  that  he  could  not  recover 
because  he  could  not  make  a  case  without 
reliance  upon  the  illegal  agreement,  using 
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the  following  langaage:  ''The  distinction 
between  the  cases  where  a  recovery  can  be 
had  and  the  cases  where  a  recovery  cannot 
be  had  of  money  connected  with  illegal 
transactions,  to  be  gleaned  from  all  the 
authorities,  is  substantially  this:  That 
wherever  the  party  seeking  to  recover  is 
obliged  to  make  out  his  case  by  showing 
the  Illegal  contract  or  transaction,  or 
through  the  medium  of  the  illegal  contract 
or  transaction,  or  when  it  appears  that  he 
was  privy  to  the  original  illegal  contract 
or  transaction,  then  he  is  not  entitled  to 
recover  any  advance  made  by  him  in  con- 
nection with  that  contract,  or  money  due 
him  as  profits  derived  from  the  contract; 
but  that  when  the  advances  have  been  made 
upon  a  new  contract,  remotely  connected 
with  the  original  illegal  contract  or  trans* 
action,  and  the  title  or  right  of  the  party 
to  recover  is  not  dependent  upon  that  con- 
tract, and  his  case  may  be  proved  without 
reference  to  it,  then  he  is  entitled  to  re- 
cover." In  Smith  v.  David  B.  Crockett  Co. 
85  Conn.  282,  39  L.R.A.(N.S.)  1148,  82 
Atl.  569,  it  was  held  that  a  contract  pro- 
viding that  an  employer  would  reimburse 
a  salesman  for  money  paid  as  bonuses  or 
bribes  to  purchasing  agents  to  secure  con- 
tracts of  sale  was  illegal  and  opposed  to 
public  policy,  and  that  the  salesman  could 
not  recover  from  his  employer  any  sums 
paid  out  by  him  for  such  purpose.  In 
Samuels  v.  Oliver,  130  111.  73,  22  N.  B. 
490,  the  supreme  court  of  Illinois  held  that 
an  agent  who  knowingly  aids  his  principal 
in  effecting  an  unlawful  combination  can- 
not recover  from  his  principal  advances 
made  for  such  illegal  purposes. 

Applying  these  principles  to  the  case  be- 
fore us,  it  is  plain  that  the  plaintiffs  can- 
not recover.  The  money  which  Mrs.  Stirtan 
advanced  was  for  the  purpose  of  hiring  can- 
vassers to  circulate  recall  petitions.  This 
purpose,  as  we  have  seen,  was  contrary  to 
public  policy.  The  money  she  advanced 
was  for  an  illegal  purpose,  under  the  ad- 
mitted facts.  The  contract  between  Mrs. 
Stirtan  and  the  respondent  has  never 
passed  beyond  the  executory  stage.  The 
appellants  allege  that  Mrs.  Stirtan  has 
fully  performed  her  part  of  the  contract, 
namely,  the  undertaking  to  organize  the 
recall  movement  and  secure  the  necessary 
signatures,  but  they  also  allege  that  the 
respondent  has  not  performed  his  part, 
namely,  the  undertaking  to  pay  the  neces- 
sary expenses  of  the  recall  movement.  The 
appellants,  in  their  effort  to  recover  the 
money  which  Mrs.  Stirtan  has  paid  out 
in  furtherance  of  the  illegal  agreement, 
were  compelled  to  plead,  and  did  plead, 
51  L.ILA.(N.S.) 


as  ground  of  their  action,  the  original 
agreement  between  Mrs.  Stirtan  and  the 
respondent.  Without  that  agreement,  there 
would  be  no  consideration  whatever,  illegal 
or  otherwise,  for  a  promise  on  the  respond- 
ent's part  to  repay  the  money  so  advanced. 
Without  pleading  the  original  agreement, 
the  payment  by  Mrs.  Stirtan  to  the  can- 
vassers would  conclusively  appear  to  be  a 
payment  of  her  own  debt,  a  disdiarge  of 
her  own  undertaking  to  her  own  employees. 
Manifestly,  in  order  to  connect  the  respond- 
ent with  the  transaction  in  any  manner, 
she  was  compelled  to  plead  the  original 
illegal  agreement  between  herself  and  the 
respondent. 

The  case  is  clearly  distinguished  from 
McDonald  v.  Lund,  supra,  upon  which  the 
appellants  mainly  rely.  The  money  sought 
to  be  recovered  here  was  not  fruits  of  the 
illegal  venture,  nor  profits  of  a  closed  il- 
legal transaction.  It  was  money  expended 
in  furtherance  of  the  illegal  contract  itself. 
The  situation  of  Mrs.  Stirtan  is  precisely 
the  same  as  that  of  the  plaintiff  in  the 
case  of  Smith  v.  David  B.  Crockett  Co. 
supra.  She  was  the  agent  of  the  respond- 
ent under  the  contract  pleaded.  She  claims 
that  she,  as  such  agent,  advanced  money 
which  the  respondent  had  agreed  to  pay 
in  his  undertaking  to  finance  the  recall. 
As  said  in  that  ease:  "It  is  contrary  to 
public  policy.  It  is  illegal,  and  the  time 
sp^it  and  the  expense  incurred  by  the 
plaintiff  in  so  accomplishing  or  attempting 
to  so  accomplish  sales  were  as  much  a  part 
of  the  illegal  transaction  as  was  the  actual 
payment  of  the  bonus  itself.  If  such  was 
the  real  character  of  this  provision,  the 
plaintiff  could  neither  recover  for  services 
rendered,  nor  for  expenses  incurred,  nor  for 
bonuses  paid  in  making  the  sales."  As 
said  in  Samuels  v.  Oliver,  supra:  "To  say, 
in  such  a  case,  that  the  agent  employed 
to  aid  his  principal  in  an  illegal  enterprise 
cannot  recover  of  his  principal  for  services 
or  money  advanced  in  execution  of  the  il- 
legal purpose,  or  under  his  employment, 
is  a  correct  statement  of  the  law;  but  the 
like  rule  is  equally  applicable  to  the  prin- 
cipal as  to  the  agent.  .  .  .  When  the 
employment  of  an  agent  relates  to  the  per- 
formance of  an  immoral  or  illegal  act,  it 
is  said  by  Wharton  in  his  work  on  Agency, 
§  26,  neither  party  can  make  the  contract  the 
basis  of  a  suit  against  the  other.  Advances 
for  illegal  purposes  fall  within  the  same 
rule,  and  cannot  be  recovered  by  the  prin- 
cipal of  the  agent,  or  the  agent  of  the 
principal.     Id.  §  319." 

The  contract  here  involved  being  con- 
trary to  public  policy,  none  of  its  provisions 
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win  be  enforced  in  fayor  of  either  party. 
We  must  leave  the  parties  where  we  find 
them. 
The  judgment  is  af&rmed. 

Orow,  Ch.  J.,  and  Chadwlck,  Main,  and 
ly  JJ.,  concur. 
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H.  A.  REASNOR,  Plff.  in  Err., 

WATTS,  RITTER,  ft  COMPANY. 

(—  W.  Va.  — ,  80  S.  E.  839.) 

Master  and  servant  ^  contract  of  em- 
ployment —  duration. 

1.  An  emplovment  upon  a  monthly  or 
annual  salary,  if  no  definite  period  is  other- 
wise stated  or  proved  for  its  continuance,  is 
presumed  to  be  a  hiring  at  will,  which  either 

Headnotes  by  Ltkch,  J. 


party  may  at  any  time  determine  at  his 
pleasure  without  liability  for  breach  of  con- 
tract. 

Evidence  —  burden  of  proof  —  duration 
of  hiring. 

2.  The  burden  of  proving  that  such  hir- 
ing was  obligatory  for  a  year  rests  on  the 
party  who  seeks  to  establish  that  the  con- 
tract covered  that  period. 

Master  and  servant  —  termination  of 
relation. 

3.  Unless  the  understanding  was  mutual 
that  the  service  was  to  ext^d  for  a  cer- 
tain fixed  and  definite  period,  it  is  an  in- 
definite hiring,  and  is  determinable  at  the 
will  of  either  party. 

(December  9,  1913.) 

ERROR  to  the  Circuit  Court  for  Cabell 
County  to  review  an  order  granting  a 
new  trial  after  verdict  in  plaintiflTs  favor 
in  an  action  brought  to  recover  certain  bal- 
ances claimed  to  be  due  him  under  a  con- 
tract of  employment  with  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Note,  «  Duration  of  contract  of  hirtng 
which  apecifles  no  term,  Imt  fixes 
compensation  at  a  certain  amount  per 
day,  weeic,  month,  or  year. 

This  note  is  a  continuation  of  one  on  the 
same  subject  appended  to  Warden  v.  Hinds, 
26  L.R.A.(N.S.)  529. 

The  recent  cases  do  not  show  such  a  con- 
fiict  as  appears  in  the  former  note.  The 
tendency  is  apparently  toward  the  rule  that 
a  hiring  at  so  much  per  year,  month,  or 
week  is,  in  absence  of  other  circiunstances 
controlling  its  duration,  an  indefinite  hiring 
onh[,  terminable  at  the  will  of  either  party. 

Thus,  it  is  held  in  Watson  v.  Gugino,  204 
N.  Y.  636,  39  L.R.A.(N.8.)  1090,  98  N.  E. 
19,  Ann.  Cas.  1913D,  216,  reversing  140  App. 
Div.  33,  124  N.  Y.  Supp.  321,  that  a  con- 
tract specifying  a  weekly  salary,  without 
stipulating  a  definite  period  of  service,  is 
a  hiring  at  will,  and  tnat  the  master  may 
discharge  the  servant  at  any  time. 

So,  where  an  employee's  salary  is  calcu- 
lated on  a  semi-monthly  basis,  the  hiring 
is  at  will,  and  he  may  be  discharged  at  any 
time.  Gibney  v.  National  Jewelers'  Bd.  of 
Trade,  144  N.  Y.  Supp.  321. 

And  "a  hiring  at  the  rate  of  so  much  per 
year,  no  time  being  specified,  is  an  indefi- 
nite hiring;  and  such  a  hirinff  is  a  hiring 
at  will,  and  may  be  terminated  at  any  time 
by  either  party."  Feiber  v.  Home  Silk 
Mills,  143  N.  Y.  Supp.  1014. 

It  is  likewise  held  in  Alger  v.  New  York 
Post  Graduate  Medical  School  ft  Hospital, 
140  N.  Y.  Supp.  394,  that  a  stipulation  as 
to  a  month! V  payment,  in  the  absence  of 
the  fixing  of  a  definite  period  of  service, 
constituteB  only  a  hiring  at  will. 

The  acceptance  of  a  proposition  for  em- 
ployment at  a  specified  rate  per  year  does 
not  constitute  an  employment  for  a  year, 
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but  merely  at  will.  Cuppy  v.  StoUwerck 
Bros.  168  App.  Div.  628,  143  N.  Y.  Supp. 
967. 

Where  the  testimony  of  an  employee  is 
that  *1  told  him  (the  employer)  that  the 
least  I  would  go  for  was  $1,600  a  year," 
such  evidence  can  be  construed  only  to  es- 
tablish an  employment  at  will  at  the  speci- 
fied rate.  Chadwick  v.  Morris,  170  111.  App. 
669. 

A  hiring  at  a  thousand  dollars  per  year, 
without  specifying  the  term  of  the  employ- 
ment, is  a  hiring  at  will,  and  may  be  ter- 
minated by  either  party  at  any  time.  Brook- 
field  V.  Drury  College,  139  Mo.  App.  339, 
123  S.  W.  86. 

"That  wages  are  payable  at  a  stipulated 
period  raises  the  presumption  .tiiat  the  hir- 
ing is  for  such  period,"  by  the  terms  of  a 
G^rgia  statute. 

Under  this  statute  it  was  held  in  Webb 
V.  McCranie,  12  Ga.  App.  269,  77  S.  E. 
176,  that  the  fact  that  wages  are  payable 
weekly  raises  the  presumption  that  ^e  con- 
tract of  hiring  is  by  the  week. 

And  in  Phillips  Lumber  Co.  v.  Smith,  7 
Ga.  App.  222,  66  S.  E.  623,  it  is  held :  "That 
wages  are  paid  at  a  stipulated  period  raises 
the  presumption  that  the  hiring  is  for  such 
period,  if  nothing  in  the  contract  shows 
that  the  hiring  was  for  a  longer  or  shorter 
period." 

Mason  v.  New  York  Produce  Exch.  127 
App.  Div.  282,  111  N.  Y.  Supp.  163,  hold- 
ing that  a  contract  of  employment  "at  a 
salary  of  $2,600  for  the  first  year,  and  if 
your  services  prove  satisfactory,  .  .  . 
your  remuneration  for  the  second  year  and 
thereafter  will  be  $3,000  per  annum,"  con- 
stituted a  hiring  from  year  to  year,  which 
is  cited  in  the  note  to  Warden  v.  Hinds,  is 
affirmed  without  opinion  in  196  N.  Y.  648> 
89  N.  E.  1104.  E.  L.  D. 
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Mr.  George  S.  Wallace,  for  plaintiff  in 
error: 

The  employment  of  the  plaintiff  was  a 
general  or  indefinite  hiring,  and  not  a  con- 
tract or  employment  hy  the  year. 

Wood,  Mast.  &  S.  p.  272;  Hotchkiss  v. 
Godkin,  63  App.  Div.  468,  71  N.  Y.  Supp. 
629;  Copp  V.  Colorado  Coal  &  I.  Co.  20 
Misc.  702,  46  N.  Y.  Supp.  642;  Edwards  y. 
Seaboard  &  R.  R.  Co.  121  N.  C.  490,  28  S. 
£.  127;  Chadwiek  t.  Morris,  17P  111.  App. 
^69. 

The  form  of  contract  between  plaintiff 
and  defendant  being  a  question  of  fact,  up- 
<m  which  there  was  a  conflict  of  evidence, 
and  having  been  submitted  to  a  jury,  the 
court  was  not  warranted  in  setting  aside 
the  verdict  of  the  jury. 

Coalmer  v.  Barrett,  61  W.  Va.  237,  56 
8.  £.  385;  Miller  Supply  Co.  v.  Crane,  61 
W.  Va.  668,  57  8.  E.  268. 

Messrs.  Holt,  Duncan,  &  Holt  for  de- 
fendant in  error. 

lijnch,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  general  issue  in  assumpsit,  the 
jury  found  in  favor  of  plaintiff  $576.83, 
claimed  by  him  as  a  balance  due  under  a 
contract  of  employment.  The  court,  on 
motion  of  defendant,  set  aside  the  verdict 
as  "contrary  to  the  law  and  the  evidence," 
and  awarded  a  new  trial.  By  his  writ  of 
error,  plaintiff  asks  reversal  of  this  rul- 
ing and  a  judgment  here  upon  the  verdict. 
His  contention  is  that  the  contract  proved 
is  a  general  or  indefinite  hiring,  terminable 
at  will;  that,  upon  voluntary  withdrawal 
therefrom,  he  is  entitled  to  the  compensa- 
tion then  earned,  represented  by  the  sum 
sued  for.  Defendant,  on  the  other  hand, 
claims  the  employment  was  for  the  definite 
period  of  one  year,  and  that,  having  quit 
before  full  performance,  plaintiff  cannot  re- 
cover on  the  contract  or  on  a  quantum 
meruit.  The  terms  of  the  contract,  except 
its  duration,  are  clearly  proven.  In  the 
latter  part  of  1907,  plaintiff  entered  the  em- 
ployment of  defendant,  a  wholesale  dealer 
in  dry  goods  and  notions,  as  traveling  sales- 
man, upon  an  agreement  for  a  monthly 
aalary  and  expenses,  and  the  further  com- 
pensation of  5  per  cent  commissions  in  ex- 
cess of  salary  and  expenses,  on  goods  sold 
by  him,  the  excess  to  be  ascertained  and 
paid  on  settlements  made  at  the  end  of 
each  year.  No  definite  duration  was  fixed 
for  the  employment.  Plaintiff  worked  un- 
til December,  1908,  when  he  was  paid  the 
eommissions  due  for  the  year,  and  a  new 
contract  made  with  the  same  terms,  except 
that  the  monthly  salary  was  increased  and 
new  territory  added.  Watts,  president  of 
the  company,  says  the  contract  was  "for 
^1  L.R.A.(N.S.4 


one  year,"  but  he  does  not  further  indicate 
there  was  a  mutual  agreement  to  that  effect. 
Plaintiff  continued  to  work  under  this  con- 
tract until  the  close  of  1909,  except  that  his 
commissions  were  reduced  by  Watts  in  Fd>» 
ruary  from  5  to  3  per  cent.  Upon  the  an- 
nual settlement  at  the  close  of  1909,  no 
commissions  were  due  plaintiff,  his  com- 
missions being  $10  less  than  the  aggregate 
of  his  salary  and  expenses  for  that  year. 
Both  he  and  Watts  say  no  new  arrangement 
was  made  for  1910;  that  the  agreement  for 
1909  continued  without  change.  During  the 
employment  defendant  rendered  monthly 
statements  to  plaintiff,  showing  both  the 
sums  paid  him  as  salary  and  expenses  and 
the  amount  of  goods  sold  by  him  during  the 
preceding  month.  Plaintiff  continued  in 
the  employment  of  the  company  until  Maiy, 
1010,  when,  having  become  interested  as 
stockholder  in  another  similar  company,  he 
notified  Watts  of  his  intention  to  discon- 
tinue his  previous  engagements,  and,  with- 
out objection  by  defendant,  quit  its  service. 
He  had  then  earned  in  that  year  $576.33  in 
commissions  in  excess  of  salary  and  ex- 
penses. To  recover  this  balance,  he  insti- 
tuted this  action,  having  already  received 
all  salary  and  expenses  then  due.  These 
are  the  facts  from  which  we  must  determine 
whether  the  employment  was  for  a  year  or 
at  will.  This  is  the  crucial  test  of  plain- 
tiff's right  to  recovery.  No  proof  defines 
the  duration  of  the  employment.  It  is  gen- 
eral, not  definite.  Being  of  such  indefinite 
character,  it  is  necessary  to  ascertain  by 
construction  the  extent  of  the  engagement. 
The  authorities,  while  not  wholly  in  ac- 
cord, generally  state  the  doctrine  appli- 
cable to  such  cases  to  be  that  an  employ- 
ment upon  a  weekly,  monthly,  or  annual 
salary,  if  no  definite  period  is  otherwise 
stated  or  proved  for  its  continuance,  is 
presumed  to  be  a  hiring  at  will.  Many  au- 
thorities so  hold.  Edwards  v.  Seaboard  It 
R.  R.  Co.  321  N.  C.  490,  28  S.  E.  137; 
Currier  v.  W.  M.  Ritter  Lumber  Co.  150  N. 
C.  694,  134  Am.  St.  Rep.  955,  64  S.  E.  763; 
Finger  t.  Koch  &  S.  Brewing  Co.  13  Mo. 
App.  310;  Evans  v.  St.  Louis,  I.  M.  k  S. 
R.  Co.  24  Mo.  App.  114;  Hotchkiss  v.  God- 
kin,  63  App.  Div.  468,  71  N.  Y.  Supp.  629; 
Speeder  Cycle  Co.  v.  Teeter,  18  Ind.  App. 
476,  48  N.  E.  695;  Bentley  ▼.  Smith,  3 
Ga.  App.  242,  59  S.  E.  720;  Prentiss  v. 
Ledyard,  28  Wis.  131;  Haney  ▼.  Caldwell, 
35  Ark.  156;  Booth  v.  National  India  Rub- 
ber Co.  19  R.  I.  696,  36  AtL  714;  Orr  ▼. 
Ward,  73  111.  318.  Labatt  on  Master  ft 
Servant,  vol.  1,  §  159,  says:  "The  doc- 
trine applied  by  the  great  majority  of  the 
courts  which  have  so  far  [1913]  expressed 
an  opinion  on  the  subject  consists  essential- 
ly in  a  complete  repudiation  of  the  presump- 
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lion  that  a  general  or  indefinite  hiring  is  a 
hiring  for  a  year,  and  the  suhstitution  of 
another  presumption,  viz,,  that  such  a  hir- 
ing is  a  hiring  at  will.  .  .  .  Under  this 
doctrinei  the  burden  of  proving  that  such  a 
hiring  was  obligatory  for  a  year  rests  up- 
on the  party  who  seeks  to  establish  that  the 
contract  covered  that  period."  So,  Martin 
V.  New  York  L.  Ins.  Co.  148  N.  Y.  117,  42 
N.  E.  416,  says  that  "a  hiring  at  so  much 
a  year,  no  time  being  specified,  is  an  indefi- 
nite hiring;  and  such  a  hiring  is  a  hiring 
at  will,  and  may  be  terminated  at  any 
time  by  either  party."  Wood  on  Master  & 
Servant,  §  134,  states  the  doctrine  even 
stronger, — ^that  "a  hiring  at  so  much  a 
day,  week,  month,  or  year,  no  time  being 
specified,  is  an  indefinite  hiring,  and  no 
presumption  attaches  that  it  was  for  a  day 
even,  but  only  at  the  rate  fixed  for  what- 
ever time  the  party  may  serve;  .  .  . 
[and]  in  all  such  cases  the  contract  may 
be  put  an  end  to  by  either  party  at  any 
time,  unless  the  time  is  fixed;  and  a  re- 
covery had,  at  the  rate  fixed,  for  the  serv- 
ices actually  rendered."  Greer  v.  Arling- 
ton Mills  Mfg.  Co.  1  Penn.  (Del)  581,  43 
AtL  609,  though  with  greater  caution,  de- 
clares that  "a  hiring  at  a  certain  sum  a 
year,  no  time  being  specified,  and  unac- 
companied by  any  facts  or  circumstances 
in  proof  from  which  a  dififerent  intent  may 
be  inferred,  and  when  the  testimony  as  to 
the  contract  is  not  conflicting,  is  an  em- 
ployment for  an  indefinite  period,  and  not 
for  a  year,  and  is  determinable  at  any 
time  at  the  option  of  either  party  thereto." 

Application  of  this  test  does  not  lead  to 
the  conclusion  that,  upon  the  facts  disclosed 
here,  the  contract  required  plaintiff  to  serve 
during  the  year  1010.  Defendant  changed  its 
terms  in  February,  1909,  from  a  5  to  a  3 
per  cent  commission,  conceding  to  its  sales- 
men the  option  to  quit  or  further  continue 
in  its  employment.  It  paid  the  salary  and 
expenses,  except  commissions,  at  the  end  of 
each  month,  and  commissions  at  the  end  of 
each  year, — in  case  of  the  latter,  only  be- 
eause  until  that  time  it  could  not  ascertain 
whether  the  amount  due  to  each  salesman 
exceeded  his  salary  and  expenses.  This 
postponement  was  thus  a  necessary  conven- 
ience, solely  for  the  purpose  of  an  annual 
adjustment  of  accounts,  and  not  an  essen- 
tial ingredient  of  the  contract  of  employ- 
ment. 

For  defendant,  it  is  urged  that  plain- 
tiff's testimony  shows  an  annual  employ- 
ment. We  do  not  reach  that  conclusion. 
His  statement  that  the  same  arrangement 
was  made  or  modified  for  the  next  succeed- 
ing year  does  not  mean  that  when  so  made 
or  modified  it  required  his  service  for  an 
entire  year.  Nor  Is  defendant's  testimony 
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on  this  subject  in  any  d^^ee  convincing. 
It  is  true  he  says  that  at  the  end  of  each 
year  the  contract  was  renewed  for  the  suc- 
ceeding year,  and  was  to  cover  a  year.  But 
for  1909  it  did  not  thus  continue,  because 
altered,  as  we  have  seen,  in  February  of 
that  year.  He  then  construed  it  as  a  con- 
tract at  will,  and  therefore  subject  to  alter- 
ation or  revocation.  Again,  it  is  not  suffi- 
cient for  defendant  to  state  only  that  the 
contract  was  for  a  year,  and  that  he  did 
not  contract  with  his  salesmen  for  a  short- 
er period,  without  more.  He  must,  in  view 
of  the  authorities  cited,  also  show  that 
plaintiff  so  understood  and  agreed  to  the 
contract  as  one  requiring  service  during 
such  period.  ''Unless  their  understanding 
was  mutual  that  the  service  was  to  extend 
for  a  certain  fixed  and  definite  period,  it  is 
an  indefinite  hiring,  and  is  determinable  at 
the  will  of  either  party."  Wood,  Mast.  A; 
S.  §  134;  Kansas  P.  R.  Co.  v.  Robertson, 
3  Colo.  142,  146;  McCullough  Iron  Co.  v. 
Carpenter,  67  Md.  554,  567,  11  Atl.  176; 
Prentiss  v.  Ledyard,  28  Wis.  131;  Orr  v. 
Ward,  73  III.  318;  Haney  v.  Caldwell,  35 
Ark.  156.  Here  there  is  no  such  proof. 
To  constitute  an  agreement,  the  minds  of 
the  parties  must  concur,  or  meet  upon  its 
terms;    otherwise   there   is   no   agreement. 

Besides,  it  was  a  question  for  the  jury 
to  say,  by  its  verdict,  under  the  instruc- 
tions clearly  presenting  the  theories  of  the 
parties,  whether  the  contract  required  a 
year's  service,  which  inquiry  it  thereby  an- 
swered in  the  negative.  Both  by  reason 
and  authority,  the  burden  to  show  a  definite 
term  of  employment  rested  with  defendant, 
as  the  contract  did  not  expressly  state  the 
term.  The  court  erred  in  disturbing  the 
finding  of  the  jury. 

Our  conclusion  is  that  the  contract 
proved  was  for  an  indefinite  term,  and 
therefore  revocable  at  the  will  of  either 
party.  Being  of  that  opinion,  we  reverse 
the  judgment  of  the  trial  court,  overrule 
defendant's  motion  for  a  new  trial,  and 
enter  judgment  on  the  verdict  of  the  jury. 

Petition  for  rehearing  denied  February 
12,  1914. 


FIiORFDA  SUPREME  COURT. 

M.  G.  MUNN  et  al.,  Appts., 

V. 

W.  L.  FINGER. 

(—  Fla.  — ,  64  So.  271.) 

Municipal  corpoi'atlon  —  power  of  legis- 
lature to  establish  commission  gov- 
ernment. 

The  state  Constitution  expressly  confers 
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upon  the  legislature  authority  to  preMrihe 
the  powen  of  a  municipality,  and  to  alter 
or  amend  the  same  at  any  time;  and  a 
statutory  enactment  which  in  effect  is  that, 
upon  stated  affirmative  favorable  action 
taken  b^  the  city  council  and  the  electors  of 
a  municipality,  and  the  due  election  of  com- 
missioners, a  commission  form  of  govern- 
ment for  the  municipality  "shall  become 
operative/'  is  not  unconstitutional,  and  such 
enactment  is  not  void  for  uncertainty,  since 
the  intent  is  that  the  designated  commission- 
ers shall  exercise  the  authority  theretofore 
vested  in  the  mayor  and  city  council,  the 
only  elective  officers  under  the  charter  acts. 

(January  9,  1914.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Polk  County  en- 
joining the  election  of  a  mayor  and  council- 
men  in  the  city  of  Lakeland.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Kelsey  Blanton,  for  appellants: 
A  municipality   can   exercise   only   such 
authority  as  is  expressly  conferred  upon  it 


by  the  legislature,  or  such  aa  is  necessarily 
implied.  The  existence  of  authority  to  act 
cannot  be  assumed,  and  in  cases  where  there 
is  reasonable  doubt  aa  to  the  existence  of 
authority,  such  doubt  is  resolved  against 
the  municipality. 

Florida  C.  k  P.  R.  Co.  v.  Ocala  Street 
k  Suburban  R.  Co.  39  Fla.  306,  22  So.  692; 
State  ex  rel.  Worley  v.  Lewis,  55  Fla.  570, 
46  So.  630;  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  56  Fla.  858,  19  LJLA. 
(N.S.)  183,  47  So.  358;  Hardee  v.  Brown, 
56  Fla.  377,  47  So.  834;  Porter  v.  Vinzant» 
49  Fla.  213,  111  Am.  St.  Rep.  93,  38  So. 
607;  Jacksonville  Electric  Light  Co.  v. 
Jacksonville,  36  Fla.  229,  30  L.RJL  540,  51 
Am.  St.  Rep.  24,  18  So.  677;  Galloway  v. 
Tavares,  37  Fla.  58,  19  So.  170. 

A  municipal  office  can  be  created  only  by 
the  legislature,  or  by  the  municipality  when 
expressly  authorized.  A  city  has  no  power 
to  create  an  office  other  than  that  expressly 
provided  for  in  the  Constitution,  law,  or 
charter. 


Note.  ^  ConHtitutionality  of  commisaion 
fifrm  of  government  for  munUHpaU 
Uiea. 

The  earlier  cases  on  the  question  are  dis- 
cussed in  the  note  to  State  ex  reL  Hunt  v. 
Tausick,  35  L.R.A.(N.S.)  802,  and  that  to 
State  ex  rel.  Simpson  v.  Mankato,  41  L.R.A. 
(N.S.)  ni. 

Since  the  latter  note  the  power  of  the 
legislature  to  establish  a  commission  form 
of  government  for  municipalities  of  the 
state  has  again  been  judicially  declared  in 
Jackson  v.  State,  102  Miss.  663,  69  So.  873. 

Such  a  form  of  government  is  not  a  denial 
of  representative  government.    Ibid. 

Nor  is  it  invalid  as  being  a  delegation  of 
legislative  power.    Ibid. 

The  guaranty  by  the  Federal  Constitution 
of  a  republican  form  of  government  does  not 
extend  to  municipal  government,  and  there- 
fore is  not  violated  by  a  city  charter  estab- 
lishing the  commission  form  of  government, 
and  subjecting  the  commissioners  to  the 
control  of  the  initiative,  referendum,  and 
recall.  Walker  v.  Spokane,  62  Wash.  312, 
113  Pac.  775,  Ann.  Cas.  1912C,  994. 

Likewise,  the  declaration  in  §  42  of  the 
Constitution  of  Alabama,  that  the  powers 
of  government  shall  be  divided  into  three 
distinct  departments,  viz.,  the  legislative, 
executive,  and  judicial,  each  of  which  shall 
be  confided  to  a  separate  body,  was  held  not 
applicable  to  municipal  government,  in 
State  ex  rel.  Wilkinson  v.  Lane,  —  Ala.  — , 
62  So.  31. 

The  aboliRhing  of  certain  offices  by  the 
establishment  of  the  commission  form  of 
government  for  municipalities  does  not  ren- 
der the  act  so  establishing  this  form  of 
government  unconstitutional.  Jackson  v. 
State,  supra. 

While  the  following  points  do  not  relate 
to  the  constitutionality  of  the  commission 
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form  of  govenment  as  such,  they  bear  on 
various  provisions  contained  in  commission 
government  acts,  and  are  therefore  closely 
allied  thereto;  but  on  these  points  this  note 
and  those  preceding  do  not  purport  to  be 
exhaustive. 

The  provision  in  the  Mississippi  commis- 
sion government  act,  that  candidates  for 
office  shall  be  placed  on  the  official  ballot 
by  the  nomination  of  a  partj^  primary,  does 
not  restrict  the  constitutional  right  of 
voters  to  cast  their  ballots  for  whomsoever 
they  please,  since  the  law  refers  only  to 
what  should  be  printed  on  tke  ballot,  and 
does  not  prevent  the  elector  from  writing 
the  name  of  another  candidate  thereon. 
Ibid. 

A  commission  charter  which  prohibited 
the  designation  of  the  political  party  or 
the  affiliation  of  the  candidates  upon  the 
ballot  was  held  not  to  be  an  invasion  of  the 
rights  of  any  political  party,  in  State  ex 
rel.  Duniway  v.  Portland,  66  Or.  273,  133 
Pac.  62. 

The  fact  that  the  governor  of  the  state 
is  given  the  power  by  an  act  creating  a 
commission  form  of  municipal  government, 
to  appoint  the  first  three  members  of  the 
board  of  commissioners,  does  not  render  the 
act  unconstitutional.  State  ex  rel.  Wilkin- 
son V.  Lane,  supra. 

The  Wisconsin  law  providing  for  a  com- 
mission form  of  government  for  cities  was 
held  not  obnoxious  to  the  Constitution  be- 
cause it  did  not  apply  to  cities  of  the  first 
class,  in  State  ex  rel.  Bloomer  v.  Canavan, 
155  Wis.  398,  145  N.  W.  44. 

The  method  of  adopting  an  amendment 
changing  the  form  of  municipal  government 
to  the  commission  form  of  government  was 
sustained  in  People  ex  rel.  Moore  v.  Perkins, 
—  Colo.  — ,  187  Pac.  55,  but  the  constitu- 
tionality of  this  form  of  government  was 
not  raised.  W.  A.  £. 
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Brown  t.  Blake,  46  Conn.  549;  State  v. 
Hillard,  42  Conn.  168;  Lowery  v.  Lexing- 
ton, 116  Ky.  167,  76  8.  W.  202;  State, 
Anderson,  Prosecutor,  ▼.  Camden,  58  N.  J. 
L.  515,  33  Atl.  846;  Hoboken  v.  Harrison, 
SO  N.  J.  L.  73. 

The  sole  power  to  make  law  is  lodged  in 
the  legislature,  with  competency,  however, 
to  organize  it  by  adopting  an  enactment 
complete  in  itself,  and  prescribing  the  con- 
ditions under  which  it  shall  be  vitalized,  as 
by  a  Tote  of  the  people  at  large,  or  those 
of  a  particular  district,  according  to  cir- 
cumstances. 

State  ex  rel.  Mueller  ▼.  Thompson,  43 
L.RJl.(N.S.)  339  note,  149  Wis.  488,  137 
N.  W.  20,  Ann.  Cas.  1913C,  774;  Elliott  T. 
Detroit,  121  Mich.  611,  84  N.  W.  820;  State, 
Dexheimer,  Prosecutor,  y.  Orange,  60  N.  J. 
L.  Ill,  36  AtL  706;  State  ex  rel.  Hunt  v. 
Tausick,  35  L.R.A.(N.S.)  802,  and  note, 
64  Wash.  69,  116  Pac.  651;  State  ex  rel. 
Simpson  y.  Mankato,  41  L.R.A.(N.S.)  Ill, 
and  note,  117  Minn.  458,  136  N.  W.  264; 
State  T.  Atlantic  Coast  Line  R.  Co.  56  Fla. 
617,  32  L.RJl.(N.S.)  639,  47  So.  969. 

As  a  complete  system  of  municipal  gov- 
ernment, §  70  is  defective  and  void. 

State  ex  rel.  Wyatt  ▼.  Ashbrook,  154 
Mo.  375,  48  L.RJL  266,  77  Am.  St.  Rep. 
765,  65  S.  W.  627;  McGuire  ▼.  District  of 
Ck>lumbia,  24  App.  D.  C.  22,  65  L.R.A.  430; 
Augustine  ▼.  State,  41  Tex.  Crim.  Rep.  59, 
96  Am.  St.  Rep.  765,  52  S.  W.  77. 

Mr.  S.  W.  liEwler  also  for  appellants. 

Mr.  Eppfl  Tucker,  Jr.,  for  appellee. 

IHiltfleld,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  decree  enjoining 
the  election  of  a  mayor  and  four  councilmen 
in  the  city  of  Lakeland,  Florida.  The  char- 
ter of  the  city  (chapter  6363,  Acts  of  1911) 
provides  elaborately  for  a  municipal  gov- 
ernment by  the  usual  officers  and  methods, 
and  also  contains  the  following:  "The  city 
of  Lakeland  is  hereby  authorized  at  any 
future  time  to  establish  a  commission  form 
of  government  and  to  elect  its  commissioners 
by  popular  vote,  as  it  may  determine.  Such 
commission  form  of  government  shall  be 
established  in  the  following  manner,  to  wit: 
Upon  a  two-thirds  vote  of  the  city  council 
to  adopt  such  commission  form  of  govern- 
ment, the  city  council  shall  make  a  code  of 
laws  governing  the  city,  which  may  be  en- 
forced by  three  commissioners.  The  said 
code  shall  be  published  for  a  period  of 
thirty  days  in  a  newspaper  published  in  the 
city.  An  election  shall  be  called  by  the 
mayor  and  the  city  council  for  the  purpose 
of  submitting  the  question  of  ratification  of 
such  commission  form  of  government  to  the 
voters  of  the  city,  which  election  shall  be 
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held  not  less  than  thirty  days  from  the 
adoption  by  the  city  council."  Chapter 
6711,  Acts  of  1913,  amends  §  70  of  the 
charter  act,  as  follows: 

"The  city  of  Lakeland  is  hereby  author- 
ized at  any  future  time  to  establish  a  com- 
mission form  of  government;  to  elect  (5) 
commissioners  by  popular  vote,  one  to  be 
elected  from  each  ward  of  the  city  of  Lake- 
land, and  one  at  large,  to  serve  for  two 
years  each  from  the  date  of  their  qualifi- 
cation, or  until  their  successors  are  elect- 
ed and  qualified. 

"Such  commission  form  of  government 
shall  be  established  in  the  following  man- 
ner, to  wit:  Upon  a  two-thirds  vote  of  the 
city  council  to  adopt  such  commission  form 
of  government,  an  election  shall  be  called 
by  the  mayor  and  the  city  council  for  the 
purpose  of  submitting  the  question  of  ratifi- 
cation or  rejection  of  the  commission  form 
of  government  to  the  voters  of  the  city, 
which  election  shall  be  held  not  less  than 
thirty  days  from  the  adoption  by  the  city 
council  of  such  commission  form  of  govern- 
ment. 

"The  provisions  of  said  commission  form 
of  government  shall  include  the  powers 
commonly  known  as  the  initiative,  the  ref- 
erendum, and  the  recall,  same  to  be  sub- 
mitted to  the  voters  for  their  acceptance 
or  rejection. 

"If  the  majority  of  the  qualified  electors 
voting  at  said  election  shall  vote  in  favor 
of  the  commission  form  of  government,  the 
same  shall  become  operative  and  of  full 
force  and  effect  as  a  method  of  government 
for  the  said  city. 

"Jn  the  event  said  commission  form  of 
government  should  be  ratified,  the  commis- 
sioners so  chosen  shall  have  the  right  to 
employ  a  municipal  manager  to  have  com- 
plete control  of  the  business  interests  of  the 
said  city  as  a  business  manager,  subject 
always  to  the  direction,  supervision,  and 
control  of  the  said  conmiissioners,  at  a  sal- 
ary fixed  by  said  commissioners,  and  sub- 
ject to  be  removed  by  them  at  their  pleas- 
ure, vnth  or  without  cause." 

In  the  decree  of  the  court  is  the  following 
finding:  "That  the  city  of  Lakeland  has 
the  power,  under  chapter  6711,  Acts  of  Leg- 
islature of  the  State  of  Florida  for  1913, 
to  establish  a  commission  form  of  govern- 
ment; that  the  election  held  on  the  8th  day 
of  October,  1913,  for  the  purpose  of  ratifi- 
cation or  rejection  of  the  commission  gov- 
ernment was  regular,  and  that  the  five  com- 
missioners were  duly  and  regularly  elected 
as  a  commission  for  the  government  of  the 
city  of  Lakeland,  in  accordance  with  §  6 
of  said  charter.  The  court  further  finds 
that  it  was  the  intention  of  the  legislature 
to  vest  the  commission  with  power  and  au- 
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thority  to  carry  on  the  ^municipal  govern- 
ment and  affairs,  and  while  the  act  fails  to 
completely  define  the  details  of  the  govem- 
ment,  yet  it  submits  to  the  vote  of  the  peo- 
ple for  ratification  'a  method  of  govern- 
ment' called  commission  form." 
I  At  an  election  called  by  a  two- thirds  vote 
of  the  city  council  for  that  purpose,  a  ma- 
jority of  the  electors  duly  voted  for  a  com- 
mission form  of  government. 

It  is  contended  in  effect  that  the  quoted 
amendment  of  the  charter  by  the  legislature 
of  1913  is  inoperative  and  void,  if  it  is  de- 
signed that  the  commission  form  of  govern- 
ment is  to  supersede  the  other  and  usual 
form  provided  for  in  the  charter  act,  for  the 
reason,  it  is  argued,  that  there  i%  in  the 
statute  or  in  this  state  no  prescribed  com- 
mission form  of  municipal  government,  and 
the  power  to  establish  a  commission  form 
of  government  is  legislative,  and  cannot 
lawfully  be  delegated  to  the  city  itself. 

The  Constitution  provides  (§  24,  article 
3) :  "The  legislature  shall  establish  a  uni- 
form system  of  .  .  .  municipal  govern- 
ment, which  shall  be  applicable  except  in 
cases  where  local  or  special  laws  are  provid- 
ed by  the  legislature  that  may  be  inconsist- 
ent therewith."  Also  in  §  8,  art.  8:  "The 
legislature  shall  have  power  to  establish 
and  to  abolish  municipalities,  to  provide 
for  their  government,  to  prescribe  their  jur- 
isdiction and  powers,  and  to  alter  or  amend 
the  same  at  any  time." 

Under  these  sections  of  the  Constitution 
the  legislature  may,  by  law,  confer  upon  a 
municipality  any  powers  relating  to  its  gov- 
ernment that  are  not  in  conflict  with  other 
organic  provisions;  and  a  grant  by  the  leg- 
islature to  a  municipality  of  the  right  to 
submit  to  its  electors  for  adoption  a  com- 
mission form  of  government,  upon  which 
adoption  the  statute  by  its  own  terms 
makes  such  commission  form  operative, 
does  not  appear,  beyond  a  reasonable  doubt, 
to  conflict  with  any  provision  or  principle 
of  the  state  or  Federal  Constitution. 

The  above-quoted  organic  provisions  of 
this  state  contemplate  varying  powers  for 
different  municipalities,  and  expressly  au- 
thorize the  legislature  to  prescribe  the  pow- 
ers of  municipalities  as  varying  exigencies 
may  demand;  and  such  express  legislative 
authority  carries  with  it  a  discretion  in 
conferring  powers  upon  a  municipality  that 
has  no  limitations  in  the  Constitution  affect- 
ing this  case.  The  implied  principle  that 
the  general  lawmaking  power  of  the  legis- 
lature may  not  be  delegated  is  not  violated 
in  the  exercise  by  the  legislature  of  its  au- 
thority to  prescribe  the  powers  of  a  munici- 
pality. See  Yazoo  City  y.  Lightcap,  82 
Miss.  148,  33  So.  949;  28  Cyc.  241;  Dobbin 
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V.  San  Antonio,  2  Posey  Unrep.  Gas.  (Tex.) 
708. 

The  above-stated  principle  with  reference 
to  municipalities  under  our  present  Consti- 
tution was  recognized  in  State  v.  Atlantic 
Coast  Line  R.  Co.  56  Fla.  617,  32  L.RA. 
(K.S.)  639,  47  So.  969,  where  it  was  held 
that  the  legislature  could  not  lawfully  dele- 
gate to  the  railroad  commissioners  power 
to  enact  a  law,  or  to  declare  what  the  law 
shall  be,  or  to  exercise  an  unrestricted  dis- 
cretion in  applying  a  law;  but  the  legis- 
lature may  enact  a  law  complete  in  itself, 
and  authorize  designated  officials,  within 
deflnite  limitations,  to  exercise  discretionary 
authority  in  effectuating  the  law.  In  State 
ex  rel.  Mueller  v.  Thompson,  149  Wis.  488, 
43  L.R.A.(N.S.)  339,  137  N.  W.  20,  Ann. 
Cas.  1913C,  774,  and  other  like  cases,  the 
state  Constitution  required  a  uniform  sys- 
tem of  municipal  government;  and  author- 
ity conferred  upon  a  municipality  to  change 
its  charter  would  destroy  the  organic  re- 
quirement of  uniformity,  as  well  as  infringe 
upon  the  implied  principle  applied  in  such 
cases  forbidding  a  delegation  of  legislative 
power.  The  only  limitations  upon  the  law- 
making power  of  the  legislature  are  those 
contained  in  the  Federal  and  state  Consti- 
tutions, and  it  does  not  clearly  appear  that 
the  power  of  the  legislature,  by  law,  to  con- 
fer upon  a  municipality  the  authority  here 
contested,  is  denied  or  limited  by  any  pro- 
vision or  principle  of  the  organic  law. 

Section  70  of  the  charter  act  of  the  city 
of  Lakeland,  as  amended  by  chapter  6711, 
Acts  of  1913,  does  not  prescribe  the  details 
of  the  commission  form  of  government  which 
it  authorizes  the  city  to  establish,  but  it 
does  prescribe  definitely  the  manner  of  es- 
tablishing a  commission  form  of  govern- 
ment, and  provides  for  the  election  of  five 
commissioners  "by  popular  vote."  It  is 
therein  expressly  provided  that,  "if  a  ma- 
jority of  the  qualified  electors  voting  at 
said  election  shall  vote  in  favor  of  the  com- 
mission form  of  government,  the  same  shall 
become  operative  and  of  full  force  and  effect 
as  a  method  of  government  for  the  said 
city."  The  apparent  intent  of  the  law  is 
that  when  the  commission  form  of  govern- 
ment is  duly  submitted  by  the  designated 
city  authorities,  and  affirmatively  voted  for 
by  the  electors  of  the  city,  then  such  form 
of  government  shall  become  operative  by 
force  of  the  statute  itself,  and  that  the  five 
commissioners,  duly  elected  as  the  law  eon- 
templates,  shall  exercise  the  authority 
theretofore  vested  in  a  mayor  and  ci^ 
council,  which  are  the  usual  functions  of 
commissioners  under  a  commission  form  or 
plan  of  government  in  a  municipality.  See 
1  McQuillin,  Mun.  Corp.  §§  92,  340,  391; 
Brown  v.  Galveston,  97  Tex.   1,  76  8.  W. 
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488;  Fla.  Laws,  chaps.  6770,  6772.  In  other 
words,  the  question  presented  on  this  ap- 
peal is  in  effect  the  power  of  the  legislature 
to  declare  that  upon  the  happening  of  a 
certain  contingency  the  power  vested  in  the 
mayor  and  city  council  shall  pass  to  five 
eonunlssioners.  We  see  no  constitutional 
objections  to  the  exercise  by  the  legislature 
of  such  power,  and  upon  the  fulfilment  of 
that  condition  the  offices  of  the  mayor  and 
council  ipso  facto  cease;  a  mere  change  in 
the  agencies  to  exercise  the  powers  of  the 
municipality  becomes  effective  by  legislative 
direction  upon  the  joint  action  of  the  coun- 
cil and  the  plebiscite.  This  intent  harmon- 
izes with  the  other  provisions  of  the  city 
charter,  under  which  the  elective  officers  are 
the  mayor  and  the  members  of  the  city 
council.  It  does  not  appear  from  the  plead- 
ings or  from  the  charter  statutes  that,  with 
the  five  commissioners  appropriately  exer- 
cising functions  of  mayor  and  city  council, 
the  commission  form  of  government  will  not 
be  effective  for  municipal  purposes,  under 
the  essential  provisions  of  the  charter  acts. 
The  decree  is  affirmed. 

Shackleford,  Ch.  J.,  and  Taylor,  Cock- 
rell,  and  Hocker,  J  J.,  concur. 


okorgijl  suprois  court. 

ABRAHAM  PEEPLES,  Plff.  in  Err., 

V.  • 

T.  W.  GARRISON  ft  SON. 
(141  Ga.  411,  81  S.  E.  116.) 

fixecntlon  ^  levy  —  power  of  officer. 

1.  A  fi.  fa.  issued  upon  the  foreclosure  of 
a  chattel  mortgage  in  the  superior  court, 

Headnotes  by  Beck,  J. 


and  directed  to  ''all  and  singular  the  sher- 
iffs, or  their  lawful  deputies  and  coroners 
of  this  state,"  could  not  be  levied,  except  by 
one  of  the  officers  to  whom  it  was  directed. 
A  levy  by  a  constable  of  a  justice's  court 
was  invalid,  and  such  a  levy  should  have 
been  dismissed  upon  a  motion  made  at  the 
trial. 

Levy  —  eatoppel  to  question  validity. 

2.  The  fact  that  the  defendant  had  made 
a  counter  affidavit  and  given  a  forthcoming 
bond,  in  both  of  which  was  recited  the  fact 
of  the  lev^,  did  not  estop  him,  at  the  trial, 
from  raising  the  issue  as  to  the  validity  of 
the  levy. 

(February  24,  1914.) 

ERROR  to  the  Superior  Court  for  Cobb 
County  to  review  a  judgment  overrul- 
ing a  motion  to  dismiss  the  levy  of  an  exe- 
cution in  proceedings  to  foreclose  a  mort- 
gage.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Griffin  Sk  Johnson  for  plaintiff 
in  error. 

Messrs.  Mozley  Sk  Moss  for  defendant  in 
error. 

Beck,  J.,  delivered  the  opinion  of  the 
court: 

Garrison  ft  Son  foreclosed  a  mortgage 
for  $160  against  Peeples,  the  plaintiff  in 
error,  by  affidavit  in  Cobb  superior  court, 
on  May  30,  1912;  and  on  the  same  day 
the  clerk  issued  a  fi.  fa.  thereon,  direct- 
ed, as  the  law  requires,  "to  all  and  singular 
the  sheriffs,  or  their  lawful  deputies,  and 
coroners  of  this  state."  On  June  19,  1912, 
this  fi.  fa.  was  levied  on  a  horse  by  W.  A. 
Bishop,  a  constable  of  a  justice's  court, 
acting  in  this  capacity  and  signing  the 
levy  as  such  constable.  On  the  same  day 
the  defendant  filed  an  affidavit  of  illegality, 
denying  indebtedness  on  the  mortgage;  and 


Note,  —  Estoppel  hy  giving  forthcoming 
bond  to  question  legality  of  levy  un^ 
der  an  execution. 

This  note,  so  far  as  the  question  has 
arisen  in  proceedings  concerning  the  bond, 
is  supplemental  to  the  note  to  Oliver  v. 
Warren,  4  L.RA.(N.S.)  1020.  Cases  con- 
cerning the  right  to  raise  the  questions  of 
exemption  of  the  property  or  of  the  title 
to  it  are  excluded. 

In  suits  on  the  bond. 

The  former  note  is  referred  to  in  O'Neill 
Mfg.  Co.  V.  Harris,  127  Ga.  640,  60  S.  E. 
739,  where,  though  judgment  against  the 
claimant  in  a  suit  on  his  forthcoming  bonds 
was  reversed  on  other  grounds,  it  was  held 
that  the  executions  were  properly  admitted 
in  evidence  q^er  objections  that  the  same 
were  satisfied  by  entries  of  levies,  previous- 
ly made,  unexplained,  and  that  the  cxecu- 
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tions  had  not  been  entered  on  the  general 
execution  docket  of  the  county  in  which 
the  levy  was  made  (which  was  not  the 
county  of  the  judgment),  and  were  not 
properly  backed.  The  court  said :  "In  this 
suit,  the  defendant  could  not  question  the 
validity  of  the  levies  upon  the  property  for 
the  forthcoming  of  which  it  had  given  the 
claim  bonds.  In  a  case  of  this  character, 
'neither  the  legality  of  the  levy  nor  the 
authority  of  the  officer  to  make  it  is  an 
issuable  fact,  these  issues  being  concluded 
by  the  judgment  in  the  claim  case.'  Oliver 
V.  Warren,  124  Ga.  549,  110  Am.  St.  Rep. 
188,  53  S.  E.  100.  The  case  just  cited  is  re- 
ported in  4  L.R.A.(N.S.)  1020-1023,  and  in 
the  'case  note'  thereto  appended  it  is  said: 
'It  is  very  generally  held  that  an  obligor, 
whether  principal  or  surety,  in  a  forthcom- 
ing bond  in  which  a  levy  is  acknowledged, 
will  not  be  allowed  to  attack  the  levy  or 
the  authority  of  the  officer  making  it,  in  an 
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gave  bond  for  the  f ortheomixig  of  the  hone 
levied  on.  The  horse  was  thereupon  re- 
tomed  to  him,  and  the  constable  returned 
the  fi.  fa.  with  the  affidavit  and  bond  to 
the  office  of  the  clerk  of  the  superior  court. 
When  the  case  came  on  to  be  tried  in  that 
court,  the  defendant  moved  the  court  to 
dismiss  the  levy,  because  the  said  con- 
stable had  no  autiiority  or  jurisdiction  un- 
der the  law  to  levy  the  execution,  it  being 
a  superior  court  execution  directed  to  the 
sheriffs,  their  deputies  and  coroners.  This 
motion  the  court  overruled,  and  Peeples 
excepted. 

The  court  erred  in  refusing  to  dismiss 
the  levy.  "A  levy  by  an  officer  without 
authority  of  law  is  no  levy  at  all."  Oliver 
V.  Warren,  124  Ga.  649,  660,  4  L.R.A. 
(N.S.)  1020,  110  Am.  St.  Rep.  188,  63 
S.  E.  100.  But  it  is  insisted  that  the  de- 
fendant is  estopped  from  denying  the  legal- 
ity of  the  levy,  having  made  an  affidavit 


of  illegality,  and  given  a  bond  In  which  the 
factum  of  the  levy  is  recited.  "But  the 
estoppel  does  not  extend  to  the  validity 
of  the  process,  nor  to  the  authority  of  the 
<^cer  to  make  the  levy."  Ibid.  And  in 
the  case  of  Pearce  v.  Renfroe,  68  Ga.  194, 
it  is  said:  "'A  levy  by  an  officer  who  has 
no  authority  is  the  same  as  no  levy.  Un- 
der {  888  of  the  Code,  the  sheriff  had  no 
authority  to  levy  a  tax  execution  when  the 
principal  amount  did  not  exceed  $60.'  Mor- 
ris V.  Tinker,  60  Ga.  466.  It  is,  however^ 
contended  by  counsel  for  plaintiff  in  error 
that  a  claimant  is  estopped  from  denying 
the  levy,  because  he  must  admit  that  there 
was  one,  before  he  has  any  of  the  rights 
of  a  claimant.  We  think  this  correct,  and 
means  only  that  after  he  has  sworn  that 
the  property  seized,  if  personal,  was  his 
property,  and  the  bonds  given  under  the 
claim  laws  being  an  admission  upon  hia 
part    that    the    property   claimed    was    sa 


action  upon  the  bond;'  and  numerous  cases 
from  other  jurisdictions,  as  well  aa  some 
of  our  own,  are  cited  to  this  effect." 

In  an  action  on  a  forthcoming  bond  the 
oblieors  are  estopped  to  deny  the  authority 
of  the  officer  who  made  the  levy.  Smith  v. 
Davis,  3  Ga.  App.  419,  60  S.  E.  199,  where 
the  court  said:  "From  Roebuck  v.  Thorn- 
ton, 19  Ga.  149,  to  Stroud  v.  Hancock,  116 
Ga.  336,  42  S.  E.  496,  the  rule  in  Georgia 
has  been  uniform  that  neither  maker  nor 
surety  on  a  forthcoming  bond  will  be  heard 
to  attack  the  legality  of  the  levy  in  any 
respect."  (It  would  seem,  however,  from 
a  later  part  of  the  decision,  that  the  court 
considered  that  the  officer  had  authority.) 

Reference  may  be  made  in  this  connec- 
tion to  Stroud  V.  Hancock,  116  Ga.  332,  42 
S.  E.  496,  where  it  was  held  in  an  action 
on  a  bond  given  by  a  mortgagor  upon  a 
mortgage  fi.  fa.  that,  after  judgment  against 
the  mortgagor,  a  surety  was  estopped  to 
deny  the  recitals  in  the  bond  in  reference  to 
the  levy  and  the  existence  of  the  property, 
although  such  bond  was  not  the  bond  con- 
templated by  the  statute  in  such  cases, 
but  was  an  ordinary  forthcoming  bond. 

But,  as  is  shown  in  the  former  note,  the 
rule  is  not  invariable.  See  Van  Cleave  v. 
Haworth,  6  Ala.  188,  infra,  "Collateral  at- 
tack." 

In  view  of  the  nature  of  the  objection  in 
Peeples  v.  T.  W.  Gabbtson  ft  Son,  it  is 
interesting  to  refer  to  the  early  case  of 
Couch  V.  Miller,  2  Leigh,  646,  where  it  was 
held  that  the  court  properly  granted  a  mo- 
tion by  the  surety  (made  in  opposition  to 
an  award  of  execution  against  him  on  the 
bond)  to  question  a  forthcoming  bond  "for 
defects  apparent  on  the  face  of  the  execu- 
tion upon  which  it  was  taken,"  where  the 
execution  was  directed  to  the  sheriff  of 
Campbell  county,  but  the  condition  of  the 
bond  stated  that  the  writ  was  directed  to 
the  sergeant  of  Lynchburg,  that  he  levied  it, 
and  that  he  had  taken  the  bond;  and  the 
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court  considered  that  no  one  but  the  sheriff 
to  whom  the  execution  was  directed  could 
levy  it. 

It  may  be  noted  that  it  was  said  inter 
alia  in  Reynolds  Bkg.  Co.  v.  Southern  Pa- 
cific Guano  Co.  140  Ga.  498,  79  S.  £.  132, 
in  affirming  the  dismissal  of  a  suit  by  the 
claimant  to  enjoin  suit  on  his  forthcomings 
bond:  "The  defense  that  the  plaintiffs  in 
the  judgment  were  adjudicated  bankrupts, 
and  their  property  administered  in  the 
bankrupt  court,  or  that  there  are  no  par- 
ties plaintiff  for  whom  the  sheriff  could  re- 
cover for  iheir  use,  even  if  a  good  defense 
(and  as  to  that  we  express  no  opinion),, 
could  be  set  up  in  the  suit  on  the  bond; 
and  there  is  no  reason  for  the  intervention 
of  equity  to  enjoin  that  suit." 

Collateral  attack. 

There  is  some  difference  of  opinion  in  the 
courts  as  to  whether,  in  proceedings  other 
than  those  upon  the  forthcoming  bond,  the 
obligor  in  such  bond  is  estopped  to  question 
the  legality  of  the  levy  under  the  execution. 

In  Roebuck  v.  Thornton,  supra,  the  court 
said,  in  compelling  a  purchaser  at  a  sale 
in  execution  to  comply  with  his  bid,  where 
there  was  a  question  as  to  the  sufficiency 
of  the  levy:  "The  levy  in  this  case  must,, 
we  think,  be  held  to  have  been  good.  The  de-^ 
fendant  ^ave  a  forthcoming  bond.  That 
bond,  by  its  terms,  estopped  him  from  say- 
ing there  had  been  no  sufficient  levy.  But 
if  it  estopped  him,  the  purchaser  got  a  good 
title,  for  it  does  not  appear  that  there  waa 
anybody  else  interested  m  tke  property." 

In  May  v.  Johnson,  3  Ind.  449,  it  waa 
held  that  the  making  of  a  delivery  bond  is 
a  good  defense  in  an  action  of  trespass  by 
an  execution  defendant  against  a  constable^ 
and  the  obligor  is  estopped  from  showing 
that  the  judgment  upon  which  the  execution 
was  issued  was  against  anodier  person  of 
like  name.     The  court  said:     "The  suit  ia 
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••icedf  that  then  it  would  be  absurd  to 
Allow  him  to  coma  into  court  and  deny  his 
oath  and  the  obligation  of  his  contracts. 
But  the  seizure  or  levy  is  one  thing,  and 
the  mandate  of  the  court  by  which  the  act 
is  d<me  is  altogether  another  and  quite  a 
different  thing.  And  so  also  is  the  au- 
thority by  which  the  officer,  aa  such,  makes 
the  seizure.  But  this  view  of  the  case 
was  considered  wholly  immaterial  by  the 
Tery  learned  counsel  who  argued  it,  and 
it  was  most  earnestly  maintained  that  the 
claimant  could  not  deny  that  the  levy  was 
a  legal  levy,  although  it  might  have  been 
made  by  himself  or  any  other  wholly  unau- 
thorized person.  We  cannot  so  hold.  Kor 
do  we  think  that  this  view  is  at  all  in- 
consistent with  the  cases  in  Cohen  t. 
Broughton,  54  Ga.  297,  and  Scolly  v.  But- 
ler, 59  Ga.  849.  The  question  in  the  first 
ease  was  whether  the  levy  was  complete; 
the  possession  being  the  point  of  the  levy." 


It  is  true  that  these  were  claim  cases  in 
which  the  claimant  was  raising  the  ques- 
tion as  to  the  validity  of  the  levy.  But  we 
see  no  reason  why  the  defendant  in  pro* 
ceedings  to  foreclose  a  mortgage  on  per- 
sonalty, relatively  to  the  right  to  raise 
this  question,  does  not  stand  in  as  good  a 
position  as  a  claimant. 

The  ruling  here  made,  while  seemingly 
in  conflict  with  that  in  the  case  of  Smith 
v.  Camp,  84  Ga.  117,  10  S.  E.  539,  is  not 
actually  so.  This  court  did  there  rule 
that  '*a  defendant  in  fl.  fa.  who  has  re- 
cited a  levy,  both  in  his  affidavit  of  illegal- 
ity and  the  bond  given  for  the  forthcoming 
of  the  property,  will  not  be  heard  to  con- 
trovert the  fact  of  such  levy  at  the  trial 
of  the  affidavit  of  illegality."  But  this 
holding  was  made,  not  with  reference  to 
the  validity  of  the  process,  or  the  au- 
thority of  the  officer  to  make  the  levy,  or 
the   right   of   the   defendant   in   fi.   fa.   to 


between  the  parties  interested  in  that  bond, 
and  in  relation  to  the  subject-matter  of  it. 
In  a  suit  upon  the  bond  against  the  obligor 
for  a  failure  to  deliver  the  property  accord- 
ing to  the  condition,  the  admission  in  ques- 
tion would  have  estopped  the  obligor  from 
denying  it,  there  being  no  fraud;  and  we 
think  said  admission  as  effectual  an  es- 
toppel in  this  as  it  would  be  in  such  a 
suit." 

And  it  was  said  in  Eldridge  v.  Grice,  132 
Ala.  667,  32  So.  683,  a  suit  for  trial  of  the 
right  of  property,  that  the  claimant's  affi- 
davit and  claim  bond  estop  him  to  deny  a 
proper  levy. 

But  in  Page  t.  Coleman,  9  Port.  (Ala.) 
275,  the  court  was  of  the  opinion,  upon  a 
motion  to  quash  an  execution  on  the  ground 
that  the  entry  of  the  original  judgment  was 
insufficient,  that  the  giving  of  a  forthcom- 
ing bond-  was  not  a  waiver  of  the  irregu- 
larity of  the  execution,  and  said:  "The 
entering  into  this  cannot  be  construed  as 
a  consent  that  the  proceedings  should  be 
considered  as  regular,  or  as  a  waiver  of 
the  irregularity.  If  the  suit  was  on  the 
bond,  the  party  might  not  be  permitted  to 
deny  the  validity  of  the  judgment,  because 
he  would  be  estopped  by  his  solemn  deed, 
in  which  the  existence  of  it  is  admitted; 
but  this  very  rule  would  make  it  the  more 
important  for  him  to  obtain  the  judgment 
of  the  court  setting  aside  the  execution,  and 
consequently  destroying  the  legal  effect  of 
the  bond." 

This  case  was  referred  to  in  Van  Cleave 
T.  Haworth,  5  Ala.  188,  where  it  was  held 
in  a  proceeding  by  supersedeas  against  the 
enforcement  of  a  forthcoming  bond  that  the 
giving  of  the  bond  was  not  a  waiver  of  the 
irregularity  of  issuing  an  execution  more 
than  ten  years  after  the  issuing  of  a  prior 
execution  without  any  scire  facias.  The 
court  said:  "It  is  also  contended  that  this 
is  a  mere  irregularity  under  the  statute,  and 
was  waived  by  entering  into  the  forthcom- 
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ing  bond.  In  the  case  of  Page  v.  Coleman, 
9  Port.  (Ala.)  275,  this  point  was  consid- 
ered and  we  then  held  that  the  giving  of 
such  a  bond  was  no  waiver  of  a  previous  ir- 
regularity." 

And  the  present  case  of  Peeplbs  y.  T.  W. 
Gabbison  k  Son  permits  the  objection  of 
nullity  of  the  levy  to  be  made  on  the  trial 
of  the  principal  case. 

Miscellaneous. 

In  Easley  t.  Walker,  10  Ala.  671,  where 
the  question  was  not  in  the  case,  the  court 
said:  "We  apprehend  that  the  execution 
of  a  forthcoming  bond  for  propertv  subject 
to  seizure  would  estop  the  paHy  from  con- 
troverting the  regularity  of  the  levy." 

If  a  warehouseman  in  possession  of  the 
goods  agrees  to  act  as  bailee  for  the  sheriff, 
he  may  not  assert  that  the  levy  was  incom- 
plete. Higdon  V.  Warrant  Warehouse  Co. 
—  Ala.  App.  — ,  63  So.  938,  where,  however, 
it  was  found  that  the  warehouseman  did  not 
agree  to  act  as  such  bailee. 

In  Jones  v.  Miles,  1  How.  (Miss.)  50,  the 
court  quashed  a  forthcoming  bond  given 
upon  an  execution  against  the  goods,  etc., 
of  Hugh  Jones  in  the  hands  of  his  admin- 
istrator, Thomas  Jones,  executed  by  Thomas 
Jones  and  another,  and  reciting  "which 
said  writ  hath  been  levied  on  all  the  goods 
and  chattels  of  the  said  defendant,  Thomas 
Jones;  which  said  property  is  permitted 
to  remain  in  the  possession  of  the  said 
Thomas  Jones,  etc.'^  The  court  said:  "I 
do  not  think  the  levy  in  this  case  can  help 
the  bond,  as  it  does  not  show  upon  what 
property  it  was  made;  and  as  the  law  re- 
quires that  the  levy  should  be  recited,  we 
must  suppose  that  the  recital  in  the  bond 
conforms  to  the  levy." 

It  may  be  noted  that  in  Scolly  v.  Butler, 
59  Ga.  849,  cited  in  Peeples  v.  T.  W.  Gab- 
BiBoir  ft  Son,  there  was  no  bond. 

B.  B.  B. 
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test  these  queatione  at  the  trial,  but  with 
reference  to  the  contention  of  the  defend- 
ant that  he  should  have  been  permitted  to 
show  on  the  trial  that  no  levy  or  seizure  of 
the  property  had  been  made  by  the  levying 
officer;  and,  as  to  this  contention,  the  court 
announced  that,  having  recited  the  levy, 
both  in  his  affidavit  of  illegality  and  the 
bond  given  for  the  forthcoming  of  the  prop- 
erty, the  defendant  would  not  be  heard  to 
controvert  the  fact  of  such  levy.  It  is 
clear  that  this  case  last  referred  to  is 
entirely  different  from  the  case  in  hand, 
and  the  latter  falls  within  the  ruling  made 
in  the  first  two  cases  referred  to  above. 

Having  held  that  the  levy  should  have 
been  dismissed,  what  took  place  on  the 
trial  subsequently  to  the  motion  to  dis- 
miss was  entirely  nugatory;  and  this  court 
will  not  undertake  to  determine  the  ques- 
tions raised  during  the  trial  after  the  over- 
ruling of  the  motion  to  dismiss,  which 
should  have  been  sustained  and  the  case 
thereby  disposed  of. 

Judgment  reversed. 

All  the   Justices  concur. 


KANSAS  SUPREMCB  OOTTRT. 
J.  W.  ELKINS,  Appt., 

V. 

BOARD   OF   COUNTY   COMMISSIONERS 

OF  WYANDOTTE  COUNTY 

and 

HENRY  T.  ZIMMER,  Intervener. 

(91  Kan.  518,  138  Pac.  578.) 

Sherlir  —  special  deputy  ~  duties. 

1.  Evidence  that  a  person  was  a  "special 
and  nonpay''  deputy  sheriff  implies  that 
his  activities  in  that  regard  were  limited  to 
performing  acts  specifically  directed,  and 
that  he  was  under  no  obligation  to  devote 
time  to  investigating  criminal  offenses. 

Reward    ~    claim    of    special    deputy 
sheriff. 

2.  Such  a  deputy  sheriff  is  not  precluded 
by  his  office  from  claiming  a  reward  offered 
for  the  arrest  and  conviction  of  an  offender, 
where  by  his  own  efforts  he  has  discovered 

Headnotes  by  Mason,  J. 

Note.  ^  As  to  right  of  public  officer  to 
claim  reward  for  arrest,  see  notes  to  Somer- 
set Bank  v.  Edmund,  11  L.R.A.(N.S.)  1170; 
Burkee  v.  Matson,  34  L.RJk.(N.S.)  924; 
and  Mason  v.  Manning,  43  L.R.A.(N.S.) 
131;  and  see  later  case,  Hartley  v.  Gran- 
ville, 48  L.R.A.(N.S.)    392. 

As  to  what  must  be  done  to  earn  reward 
for  arrest,  see  note  to  El  kins  v.  Wyandotte 
.County,    46    L.R.A.(N.S.)    662,    and    other 
notes  there  referred  to, 
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by  whom  a  crime  was  committed  mad  }fy 
what  evidence  this  can  be  proved. 

Same  ^  duty  to  arrest. 

3.  A  person  who  discovers  the  perpetrator 
of  a  crime  and  the  evidence  by  which  he  can 
be  convicted  may  be  entitled  to  a  reward 
offered  for  the  *' arrest  and  conviction"  of 
the  offender,  even  although,  having  the 
power  to  make  the  arrest  himself,  he  omits 
to  exercise  it,  and  permits  someone  else  to 
take  the  defendant  into  custody. 

(February  7,  1914.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Wyandotte  Coun- 
ty in  favor  of  intervener  in  an  action  to  re- 
cover a  reward  offered  for  the  arrest  of  a 
murderer.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  McCabe  Moore  and  J.  N. 
Balrd  for  appellant. 

Mr.  James  Meek  for  appellee  Board  of 
County  Commissioners. 

Messrs.  T.  A.  Pollock  and  B.  O.  lilttle 
for  intervener. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  board  of  county  commissioners  of 
Wyandotte  county  offered  a  reward  for  the 
"arrest  and  conviction''  of  the  person  who 
had  committed  a  murder.  J.  W.  Elkins 
brought  action  against  the  county  for  the 
amount,  asserting  that  he  had  met  the 
conditions.  H.  T.  Zimmer  set  up  a  con- 
flicting claim,  which  he  sought  to  enforce 
by  interpleading.  The  county  admitted  its 
liability  to  one  or  the  other  of  the  claim- 
ants. Upon  a  trial  the  court  sustained  a 
demurrer  to  the  evidence  of  Elkins  and 
rendered  judgment  for  Zimmer,  which  was 
reversed  on  appeal.  Elkins  v.  Wyandotte 
County,  86  Kan.  306,  46  L.R.A.(N.S.)  662, 
120  Pac.  542.  Upon  a  new  trial  judgment 
was  again  rendered  in  favor  of  Zimmer,  and 
Elkins  again  appeals. 

There  was  evidence  tending  to  establish 
these  facts:  Elkins,  learning  of  the  offer 
of  the  reward,  began  an  investigation  of  the 
case.  By  talking  with  one  James  McMahon 
he  induced  him  to  produce  and  turn  over 
some  articles,  including  a  gun,  which  were 
hidden  in  a  cornfield.  He  told  the  sheriff 
of  this,  stating  that  McMahon  was  the 
guilty  person.  The  sheriff  directed  the 
undersheriff  and  Zimmer  to  send  and  get 
him.  McMahon  was  arrested,  and  on  being 
confronted  with  the  articles  found  in  the 
field  confessed.  Elkins  was  at  the  time  a 
''special  and  nonpay"  deputy  sheriff.  The 
description  of  Elkins  as  a  "special  and  non- 
pay''  deputy  seems  fairly  to  imply  that, 
I  while  he  held  a  commission  as  a  deputy 
sheriff,  his  activities  in  that  connection  were- 
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limited  to  Berving  such  papers  as  might 
be  delivered  to  him,  or  performing  such 
other  aets  as  might  be  specifically  directed. 
Clearly  he  was  under  no  obligation  to  de- 
Tote  time  to  the  investigation  of  criminal 
offenses.  This  was  evidently  the  view  of 
the  trial  court,  for  the  mere  fact  of  £1- 
kins's  official  character  was  not  held  to 
prevent  his  recovering  the  reward. 

A  reversal  is  asked  because  of  an  in- 
structicm  to  the  effect  that  it  was  the  duty 
of  anyone  seeking  to  earn  the  reward  to  do 
all  he  legally  had  a  right  to  do  towards  the 
arrest  of  the  murderer;  that,  if  Elkins  was 
a  deputy  sheriff,  he  had  a  legal  right  to 
arrest  McMahon  upon  discovering  him  to 
be  the  murderer;  and  that  if,  having  the 
right  and  the  opportunity  to  make  such 
arrest,  he  voluntarily  chose  not  to  do  so, 
and  Zimmer,  acting  for  his  own  benefit  and 
for  himself,  arrested  McMahon,  then  Zim- 
mer was  entitled  to  the  reward.  Public 
policy  forbids  an  officer  to  claim  a  reward 
for  merely  doing  his  duty,  but  that  is  the 
extent  to  which  his  official  character  affects 
the  matter.  Marsh  v.  Wells,  F.  ft  Co.  Exp. 
88  Kan.  638,  43  L.R.A.(N.S.)  133,  129 
Pac.  168.  See  also  24  Am.  ft  Eng.  Enc. 
Law,  953;  34  Cyc.  1753;  notes  in  Ann.  Cas. 
19120,  1294  and  in  43  L.R.A.(N.S.)  131; 
Hartley  v.  Granville,  216  Mass.  38,  48 
L.R.A.(NJ3.)  392,  102  N.  E.  942.  If  El- 
kins is  entitled  to  the  reward,  it  is  because 
of  voluntary  investigations,  not  required  by 
his  office,  which  resulted  in  discoveries  lead- 
ing to  the  arrest  and  conviction  of  Mc- 
Mahon. His  official  character  can  hardly 
enter  into  the  matter,  because  as  a  private 
citizen  he  had  authority  to  make  the  ar- 
rest. State  V.  Mowry,  37  Kan.  369,  377, 
16  Pac.  282;  Gamier  v.  Squires,  62  Kan. 
321,  62  Pac.  1005;  6  Enc.  L.  ft  P.  484;  3 
Cyc.  885.  If,  in  order  to  gain  the  reward, 
he  was  required  to  do  all  he  legally  could 
toward  the  arrest,  his  omission  to  make 
the  arrest  would  be  equally  fatal  to  his  re- 
covery, whether  he  was  an  officer  or  a  pri- 
vate citizen. 

In  fiome  circumstances  the  person  actual- 
ly making  an  arrest  might  obviously  be  en- 
titled to  the  reward, — for  instance,  where 
a  known  and  unconcealed  murderer  was  at 
large,  and  the  difficulty  in  enforcing  the 
law  lay  in  taking  him  into  custody.  The 
present  case  does  not  appear  to  be  one  to 
which  that  rule  applies.  The  jury  may 
have  found  that*  the  only  real  difficulty  in 
the  affair  was  to  ascertain  by  whom  the 
murder  was  committed  and  by  what  evi- 
dence this  could  be  proved;  that  Elkins 
by  his  own  efforts  discovered  the  facts  that 
made  it  known  that  McMahon  was  the 
murderer,  that  he  reported  these  facts  to 
the  sheriff,  and  that,  as  the  natural  result 
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of  this  report,  the  arrest  was  made  by 
Zimmer.  Such  findings,  in  the  opinion  of 
this  court,  would  require  a  verdict  for  El- 
kins. But,  under  the  instruction  com- 
plained of,  such  a  verdict  was  forbidden  if 
the  jury  also  found  that  Elkins  could  have 
himself  arrested  McMahon,  but  omitted  to 
do  so.  We  think  the  instruction  put  too 
much  stress  upon  the  question  as  to  who 
made  the  arrest,  and  unduly  limited  the 
effect  of  another  instruction,  in  the  follow- 
ing words,  which  correctly  stated  the 
principle  by  which  the  matter  in  dispute 
should  be  deteilnined:  *'A  literal  compli- 
ance with  the  terms  of  the  reward  is  not 
required,  neither  need  there  be  an  actual 
physical  arrest  by  a  claimant;  but  if  you 
6nd  from  a  preponderance  of  the  evidence 
that  one  of  the  said  parties,  plaintiff  or 
intervener,  acting  with  a  knowledge  that 
said  reward  had  been  offered,  and  with  a 
view  to  obtain  it,  performed  substantially 
the  terms  of  said  offer  of  reward,  and  dis 
cover [ed]  evidence  and  performed  services 
which  were  the  primary,  proximate,  pro- 
curing, and  predominant  cause  of  the  arrest 
and  conviction  of  one  James  McMahon  for 
the  crime  in  question,  you  will  find  for 
that  party." 

The  argument  is  made  that  Elkins  in  his 
petition  alleged  that  he  had  made  the  ar- 
rest, and  therefore  that  he  cannot  complain 
of  the  ruling  in  question.  However  de- 
fective his  pleading  may  have  been,  the 
character  of  his  claim  was  necessarily  made 
clear  at  the  first  trial,  and  Zimmer  cannot 
have  been  misled.  It  may  be  remarked  that 
situations  frequently  arise  in  which  sub- 
stantial justice  is  promoted  by  the  division 
of  a  reward  among  several  claimants.  The 
right  of  a  court  of  equity  to  make  such  an 
apportionment  has  been  asserted,  although 
in  other  instances  it  has  been  denied. 
Rogers  v.  McCoach,  66  Misc.  85,  120  N.  Y. 
Supp.  686;  42  Century  Dig.  Rewards,  {  16; 
17  Decen.  Dig.  Rewards,  §  12. 

After  the  first  judgment  in  favor  of  Zim- 
mer was  appealed  from,  Zimmer  gave  a 
bond  to  enforce  it  notwithstanding  the  ap- 
peal, and  it  was  paid.  The  county  aska 
that  it  be  relieved  of  liability  for  the  costs 
that  have  since  accrued.  The  controversy 
is  between  Elkins  and  Zimmer,  and  the 
costs  should  be  awarded  accordingly. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been  filed ^ 
Mason,  J.,  on  May  20,  1914,  handed  down 
the  following  response  ( —  Kan.  — ,  140  Pac. 
806): 

In  a  petition  for  a  rehearing  it  is  sug- 
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gested  that  the  eridence  (some  of  which 
is  not  abstracted)  shows  that  Elkins  was 
appointed  a  deputy  sheriff,  at  his  own  re- 
quest, to  assist  in  discovering  and  arrest- 
ing the  murderer.  This  cannot  be  the  case, 
as  the  appointment  was  made  October  9, 
1900,  and  the  murder  was  not  committed 
until  October  19,  1909. 

It  is  also  suggested  that  the  opinion 
states  as  facts  certain  matters  concerning 
which  there  was  a  conflict  in  the  evidence. 
The  statement  made  was  that  there  was 
evidence  tending  to  establish  these  facts; 
there  was  no  purpose  on  the  part  of  the 
court  to  treat  them  as  established. 

The  jury  must,  of  course,  be  the  judge 
of  the  facts,  but  there  is  abundant  evidence 
to  support  the  conclusion  that  each  of  the 
claimants  rendered  effective  service  in 
bringing  the  offender  to  justice,  and  the 
case  is  one  where  a  division  of  tiie  reward 
suggests  itself  as  the  most  equitable  solu- 
tion of  the  problem. 

The  petition  for  a  rehearing  is  denied. 

All  the  Justices  concur. 
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CASEY  PURE  MILK  COMPANY,  Respt., 

V. 

BOOTH  FISHERIES  COMPAl^r  et  aL, 

Appts. 

(124  Minn.  117,  144  N.  W.  460.) 

Pleading  —  conversion  ~  alternative  al- 
legations. 

In  an  action  for  conversion  of  personal 
property,  an  allegation  in  the  alternative 
that  one  or  the  other  of  two  defendants  con- 
verted the  goods,  but  which  one  plaintiff 
is  unable  to  determine,  states  no  cause  of 
action  against  either  defendant. 

(December  19,  1913.) 

Headnote  by  Hallam,  J. 


SEPARATE  APPEALS  by  defendanta 
from  an  order  of  the  Municipal  Court 
of  St.  Paul,  overruling  their  s^iarate  de- 
murrers to  the  complaint  in  an  action  for 
the  conversion  of  butter.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brlggs,  Thygeson,  &  filverall, 
for  appellants: 

Where  two  persons  are  named  as  defend- 
ants in  the  same  action,  the  declaration  or 
complaint  is  defective  and  subject  to  a  gen- 
eral demurrer  unless  it  alleges  a  cause  of 
action  against  both  defendants. 

Oglesby  v.  State,  73  Tex.  658,  11  S.  W. 
873;  Thomdale  Mercantile  Co.  v.  Evens, 
—  Tex.  Civ.  App.  — ,  146  S.  W.  1063. 

Messrs.  Thomas  C.  Daggett  and  John 
R.  Foley  for  respondent. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sues  two  defendants,  ailing: 
That  an  order  for  goods  was  received  from 
defendant  Produce  Company;  that  on  Oc- 
tober 12,  1910,  plaintiff  took  the  goods  to 
the  building  occupied  by  both  defendants, 
and,  although  the  goods  were  intended  for 
the  Produce  Company,  tbey  were  delivered 
to  defendant  Fisheries  Company;  tliat  the 
next  day  plaintiff  notiiied  the  Fisheries 
Company  to  deliver  the  goods  to  the  Pro- 
duce Company,  and  the  Fisheries  Company 
agreed  to  do  so;  that  on  the  1st  of  the 
following  month  plaintiff  demanded  pay- 
ment of  the  Produce  Company;  that  the 
Produce  Company  denied  receiving  the 
goods;  that  the  Fisheries  Company,  on  in- 
quiry, stated  that  it  had  delivered  ths 
goods  to  the  Produce  Company.  It  is  al- 
leged that  one  or  the  other  of  defendants 
received  the  goods  and  converted  them  to 
its  own  use,  but  which  one  plaintiff  is 
unable  to  determine  by  reason  of  the  coun- 
terclaims of  defendants.  Defendants  de- 
mur separately  on  the  ground  that  the 
complaint  states  no  cause  of  action. 

We  cannot  sustain  this  complaint.     We 


Note,  ~  JoifndBr  of  parties  wUH  alterna- 
tive  aUegations  as  to  liability. 

There  seems  to  be  no  question  but  that, 
at  common  law,  the  liability  of  several  de- 
fendants cannot  be  pleaded  in  the  alterna- 
tive, at  least  where  the  doubt  as  to  who  is 
liable  does  not  arise  from  a  close  business 
relationship  or  the  conduct  of  the  parties. 
In  equity,  however,  there  are  decisions  al- 
lowing joinder  of  defendants  with  allegation 
of  liability  in  the  alternative,  especially 
where  the  situation  or  relationship  between 
the  parties  is  such  that  the  whole  matter 
should,  in  order  to  render  full  and  adequate 
relief,  be  settled  in  one  proceeding.  And  in 
some  jurisdictions  joinder  of  parties  with 
alternative  allegations  as  to  liability  is  per- 
mitted in  case  of  doubt  as  to  who,  if  any- 
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one,  is  liable,  either  by  express  statutory 
provision  or  by  the  rules  of  practice. 

In  absence  of  controlling  regulation. 

The  rule  laid  down  in  Casbt  Pubc  Milk 
Co.  V.  Booth  Fibhebibs  Co.  is  supported  by 
a  few  cases  involving  a  similar  state  of 
facts. 

Thus,  in  Brown  v.  Illinois  G.  R.  On.  100 
Ky.  625,  38  S.  W.  862,  an  action  against 
two  railroad  companies  for  alleged  negli- 
gence in  delivering  a  car  of  stock  different 
and  inferior  to  tftit  shipped  by  the  plain- 
tiffs, it  was  held  that  an  averment  that  the 
loss  occurred  "by  reason  of  the  negligence 
of  one  or  the  other  of  defendants,  or  of  both 
defendants,  and  as  to  whidi  plaintiffs  are 
imable  to  say  as  to  whether  the  one  or  the 


CASEY  PURE  MILK  CO.  v.  BOOTH  FISHERIES  CO. 


64] 


do  not  wish  to  detract  from  the  very  whole- 
■ome  rule  that  pleadings  should  be  liberal- 
ly construed,  but  there  are  a  few  cardinal 
principles  of  pleading  that  must  be  ob- 
served. One  of  them  is  that  a  complaint 
must  state,  with  ordinary  directness,  facts 
which  constitute  a  cause  of  action  against 
each  defendant.  If  the  facts  are  not  within 
the  knowledge  of  plaintiff  or  his  attorney, 
they  may  be  alleged  upon  information  and 
belief.  This  complaint  does  not  allege 
facts  showing  liability  of  either  defendant. 
Both  defendants  might  answer  admitting 
every  allegation  of  the  complaint,  and  still 
the  court  could  not  order  judgment  on  the 
pleadings    against    either    defendant. 

We  are  of  the  opinion  that  this  form  of 
pleading  is  not  permissible  under  the  Code 


Procedure,  and  such  we  believe  to  be  the 
generally  accepted  rule.  Price  v.  Virginia- 
Carolina  Chemical  Co.  136  Ga.  175,  71  S. 
E.  4;  Brown  v.  Illinois  C.  R.  Co.  100  Ky. 
625,  38  S.  W.  862;  Oglesby  v.  State,  73 
Tex.  668,  11  S.  W.  873;  30  Cyc.  131.  A 
different  practice  prevails  in  some  jurisdic- 
tions, but  this  is  by  virtue  of  express  pro- 
visions of  statute.  Honduras  Inter-Oceanic 
R.  Co.  V.  Lefevre,  36  L.  T.  N.  S.  46,  L.  R. 
2  Exch.  Div.  301,  46  L.  J.  Exch.  N.  S.  391, 
25  Week.  Rep.  310;  Child  v.  Stenning,  36 
L.  T.  N.  S.  426,  46  L.  J.  Ch.  N.  S.  623, 
L.  R.  5  Ch.  Div.  695,  25  Week.  Rep.  619; 
Bennetts  v.  Mcllwraith,  76  L.  T.  N.  S. 
146,  [1896]  2  Q.  B.  464,  8  Asp.  Mar.  L. 
Cas.  176,  66  L.  J.  Q.  B.  N.  S.  632,  45 
Week.   Rep.   17;    Phenix   Iron   Foundry   v. 


other  or  both,  but  one  of  these  alternatives 
18  true," — ^was  insufficient  as  against  either 
of  the  defendants  under  the  rule  that  a 
pleading  is  to  be  taken  most  strongly 
against  the  pleader. 

And  in  Tifft  v.  Tifft,  4  Denio,  175,  it  was 
said  with  reference  to  an  averment  that  the 
defendant  "or  his  family"  did  the  wrong 
complained  of,  that  it  would  have  been  bad 
on  general  demurrer,  there  being  nothing 
stated  to  show  the  defendant's  liability  for 
the  acts  of  his  family. 

And  in  Oglesby  v.  State,  73  Tex.  668,  11 
S.  W.  873,  where  a  tax  collector  had  de- 
faulted and  the  state  alleged  in  effect  that, 
from  the  evidence  at  hand,  it  had  been  un- 
able to  determine  which  of  two  sets  of  sure- 
ties was  liable,  and  both  were  joined  in 
an  action  to  recover  the  amount  of  the  de- 
falcation "to  the  end  that  whatever  equi- 
ties that  may  exist  between  them  on  said 
two  bonds,  if  any,  may  be  adjusted,  and 
thus  a  multiplicity  of  suits  avoided  by  cast- 
ing the  liability  where  it  justly  belongs," 
— it  was  held  that  the  petition  was  de- 
fective. The  court  said:  "The  demand  of 
the  state  against  the  sureties  on  either  bond 
was  strictly  a  legal  demand,  and  the  de- 
fenses to  it  were  of  a  like  character.  There 
is  no  privity  between  the  sureties  upon  the 
first  bond  and  those  on  the  second.  Their 
obligations  were  separate  and  distinct,  and 
the  liability  of  those  upon  the  one  bond 
was  in  no  sense  dependent  upon  the  liabil- 
ity of  those  upon  the  other.  It  is  true  that 
both  sets  of  sureties  were  not  responsible 
for  the  same  defalcation,  and  that,  from 
the  very  nature  of  the  case,  what  the  one 
set  was  liable  for  the  other  was  not.  But 
this  fact  does  not  establish  any  legal  or 
equitable  relation  between  the  sureties  on 
the  one  obligation  and  those  on  the  other, 
nor  does  it,  in  a  suit  to  recover  upon  either 
or  both,  relieve  the  state  from  the  neces- 
sity of  alleging  unequivocally  the  facts 
which  show  the  unconditional  liability  of 
the  parties  sought  to  be  charged.  To  allege 
in  a  petition  against  A  and  B  that  A  is 
liable  if  B  is  not,  and  that  B  is  liable  if 
A  is  not,  does  not  allege  the  unconditional 
liability  of  either.  We  know  of  no  au- 
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thority  which  tolerates  such  pleading  in 
cases  like  the  present."  The  Oglesby  Case 
was  followed  in  Thorndale  Mercantile  Co. 
V.  Evens,  —  Tex.  Civ.  App.  — ,  146  S.  W. 
1053,  wherein  it  was  held  that  a  petition 
which  showed  that  either  of  two  defend- 
ants was  liable  to  the  plaintiff  for  the  bal- 
ance due  upon  a  building  contract  did  not 
state  a  cause  of  action,  in  that  it  did  not 
assert  a  distinct  or  unconditional  liability 
against  either  defendant.  In  connection 
with  this  and  the  next  preceding  case  see 
Love  V.  Keowne  and  Skipwith  y.  Hurt,  as 
set  out  infra. 

So,  in  Price  v.  Virginia-Carolina  Chemical 
Co.  136  Ga.  176,  71  S.  E.  4,  an  equitable 
petition  against  two  defendants,  containing 
an  alternative  statement  of  facts,  wherein 
it  was  alleged  that  if  one  statement  was 
true,  one  defendant  was  indebted  to  the 
plaintiff,  and  that  if  the  other  statement 
was  true,  the  other  defendant  would  be  in- 
debted to  him,  and  in  which  the  prayer  was 
that  the  defendants  be  required  to  inter- 
plead BO  as  to  determine  which  one  was 
liable  to  him,  and  to  have  judgment  against 
such  defendant, — was  held  to  be  multifari- 
ous. In  this  case  the  payee  of  a  note  drawn 
by  one  of  the  defendants  discounted  it, 
and  the  discounting  bank  sent  it  to  the 
second  defendant  for  collection,  and  not  re- 
ceiving the  money,  plaintiff  paid  same. 
The  defendant  who  made  the  note  claimed 
that  it  paid  the  note  to  the  collecting  bank, 
which  denied  that  it  received  either  the  note 
for  collection  or  the  money  from  the  maker. 
The  pertinent  allegation  of  the  petition  was 
that  if  the  note  was  paid  by  the  maker  to 
the  collecting  bank,  then  that  bank  was 
indebted  to  the  petitioner;  but  that  if  it 
was  not  60  paid  as  claimed,  then  the  note 
had  been  lost  if  it  was  never  received  by 
the  defendant  hank,  or,  if  it  was  received 
by  the  bank,  iU  had  appropriated  and  con- 
verted it  to  its  own  use;  and  that  either 
one  defendant  or  the  other  was  indebted  to 
petitioner  in  the  amount  of  the  note.  In 
reaching  the  above-stated  conclusion,  the 
court  said:  "Instead  of  alleging  that  he 
[plaintiff]  has  funds  belonging  to  one  or 
the  other  of  the  defendants^  whom  ho  in- 


((42 


MINNESOTA  SUPRKME  COURT. 


Lockwood,  21  R.  I.  556,  45  Atl.  546;  Rules 
of  Practice,  58  Conn.  561,  20  Atl.  v. 

There  is  some  authority  for  the  proposi- 
tion that  an  exception  is  made  in  cases 
where  it  is  impossible  to  determine  where 
liability  rests,  by  reason  of  some  close  rela- 
tion between  defendants,  or  of  some  con- 
duct on  the  part  of  defendants,  and  that 
in  such  cases  both  parties  may  be  joined, 
with  an  alternative  allegation  that  the  acts 
constituting  liability  were  committed  by 
one  or  the  other.  See  Braun  &  F.  Co.  v. 
Paulson,  —  Tex.  Cir.  App.  ~  96  S.  W. 
617.    Whether  such  circumstances  give  rise 


to  an  exception  to  the  rule  we  need  not 
determine,  for  it  does  not  appear  that  this 
is  an  exceptional  case.  The  complaint  con- 
tains no  allegation  of  any  close  relation 
or  community  of  action  between  these 
parties,  except  that  they  are  tenants  of 
the  same  building.  It  does  not  allege  that 
they  occupy  the  same  business  premises. 
The  fact  is,  plaintiff  made  the  mistake 
of  delivering  to  one  business  house  goods 
intended  for  another,  and,  instead  of  tak- 
ing the  trouble  to  make  the  transfer  itself, 
relied  upon  the  promise  of  the  party  to 
whom  it  made  delivery  to  do  so.    The  ulti- 


vites  to  settle  their  respective  rights  to  the 
same,  the  plaintiff  alleges  that  he  is  en- 
titled to  recover  of  one  of  the  defendants 
a  certain  sum  of  money  on  an  alternative 
state  of  facts,  and  asks  that  they  litigate 
between  themselves  which  state  of  facts 
presents  the  truth  and  which  one  of  the  de- 
fendants is  liable  to  him.  This  is  not  per- 
missible. If  the  bank  collected  the  note, 
it  is  accountable  to  the  plaintiff,  and  that 
is  one  cause  of  action.  If  the  makers  have 
not  paid  the  note,  they  are  liable  thereon 
to  the  plaintiff,  and  that  is  an  altogether 
different  cause  of  action.  The  petition  con- 
tains two  distinct  causes  of  action  against 
different  defendants,  and  violates  the 
fundamental  principle  of  pleading  which 
.  prohibits  the  inclusion  of  separate  and  inde- 
pendent controversies  against  different  par- 
ties in  the  same  action." 

But  it  has  been  held  that  a  bill  in  equity 
may  be  framed  in  the  alternative.  Thus, 
in  Thomason  v.  Smithson,  7  Port.  (Ala.) 
144,  it  was  held  that  a  bill  to  restrain  en- 
forcement of  a  judgment  which  was  alleged 
to  have  been  satisfied  could  be  framed  so 
as  to  obtain  relief  against  the  judgment 
creditor  if  he  had  authorized  the  one  at- 
tempting to  enforce  the  judgment  to  do  so, 
or  so  as  to  obtain  relief  against  such  third 
person  if  he  was  attempting  to  collect  the 
judgment  without  authority  from  the  judg- 
ment creditor.  The  court  said  that  such 
a  pleading  would  inform  such  third  person 
of  the  claim  set  up  against  him,  and  would 
enable  him  by  cross  bill  against  the  judg- 
ment creditor  to  adjust  the  equity  between 
them,  or  to  defend  in  any  other  manner  he 
might  choose.  In  connection  with  this  case, 
see  also  the  following  cases  wherein,  as  set 
out  infra,  joinder  of  parties  in  the  alter- 
native was  held  permissible  in  an  equitable 
proceeding:  Love  v.  Keowne;  Skipwith  v. 
Hurt;  Alexander  v.  Mercer. 

As  is  stated  in  Casey  Pure  Milk  Co.  v. 
Booth  Fishebies  Co.,  an  exception  to  the 
general  rule  has  been  allowed  where,  by 
reason  of  some  close  rela^onship  between 
defendants,  or  of  some  conduct  on  the  part 
of  defendants,  it  is  impossible  to  determine 
where  liability  rests,  joinder  of  the  parties 
with  an  alternative  allegation  that  the  tLcts 
constituting  liability  were  committed  by 
one  or  the  other  being  allowed  in  such  case. 
This  was  the  rule  adopted  in  Braun  &  F. 
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Co.  v.  Paulson,  —  Tex.  Civ.  App.  — ,  95 
S.  W.  617  (writ  of  error  denied  by  the  su- 
preme court),  wherein  it  was  held  that  two 
corporations  of  the  same  name  and  con- 
trolled by  the  same  persons,  who  had  or- 
dered goods  from  the  plaintiff  which  were 
distributed  between  the  two  corporations, 
could  be  joined  where  plaintiff  did  not  know 
which  of  the  two  was  liable,  by  an  allega- 
tion that  one  of  the  corporations  had  or- 
dered all  the  goods,  and  in  the  alternative, 
that  the  other  had  done  so,  and  recover  the 
amount  owed  by  each.  In  reaching  this 
conclusion  the  court  said:  *'The  two  cor- 
porations were  controlled  by  the  same  in- 
dividuals, and  appellee,  being  uncertain  in 
the  name  of  which  corporation  the  debt  was 
made,  was  justified  in  alleging  that  the 
Arizona  corporation  had  ordered  all  the 
fixtures  and  was  liable  for  all  of  them, 
and  in  the  alternative  that  the  Texas  con- 
cern had  ordered  all  the  iixtureii  and  was 
liable  for  their  value;  and  under  those  alle- 
gations the  jury  had  the  power  to  return 
a  verdict  against  each  for  the  amount  it 
owed.  In  this  case  the  two  appellai^ts  are 
shown  to  have  been  in  such  close  relations, 
and  there  is  such  privity  of  interest  in  the 
subject-matter  of  the  suit,  and  every  fact 
in  the  suit  bearing  alike  upon  both  of 
them,  that  appellee  could  not  separate  them 
and  be  put  to  the  trouble  and  expense  of 
two  suits.  There  existed  such  privity  of 
relation  and  community  of  action  between 
them  that  a  common  or  alternative  liability 
of  all  of  them  could  be  maintained.  It  was 
utterly  impossible  for  appellee  to  ascer- 
tain which  one  of  them  was  liable  for  the 
fixtures,  and  he  had  the  right  to  join  them 
in  the  suit." 

And  in  Love  v,  Keowne,  58  Tex.  191,  it 
was  held  in  an  action  before  a  court  whose 
jurisdiction  was  one  of  blended  law  and 
equity,  against  separate  sets  of  sureties  on 
an  administrator's  bonds,  in  which  it  was 
alleged  that,  because  of  the  loss  of  the 
papers  of  the  estate,  it  was  impossible  to 
determine  the  amounts  converted  by  the 
administrator  under  the  respective  bonds, 
and  in  which  the  petition  prayed  that  the 
amount  for  which  each  set  of  sureties  was 
liable  be  ascertained,  etc., — ^that  while  the 
breach  of  each  of  the  bonds  doubtless  con- 
stituted a  cause  of  action  against  the  mak- 
ers  of   the   several   bonds  ordinarily  sepa- 
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mate  question  in  the  case  will  doubtless 
be  whether  the  Fisheries  Company  did 
transfer  the  goods  to  the  Produce  Company, 
as  it  promised  to  do.  Similar  questions 
are  liable  to  arise  in  any  case  where  one 
person  is  directed  to  deliver  goods  to  an- 
other, to  pay  money  to  another,  or  to  carry 
on  almost  any  form  of  business  negotiation 
with  a  third  party.  Similar  situations 
may  often  be  presented  in  negligence  cases, 
where  one  person  is  injured  in  the  region 
of  operation  of  two  others. 

Plaintiff's  counsel  states  in  his  brief  that 
he   suggested   to   his   adversaries   that   he 


amend  his  complaint  so  as  to  allege  lia- 
bility of  both  defendants.  Had  he  asked 
this  of  the  court  on  the  hearing,  his  peti- 
tion would  doubtless  have  been  granted. 
Harp  V.  Bull,  3  How.  Pr.  46;  Lord  v.  Hop- 
kins, 30  Cal.  77;  31  Cyc.  396.  But  he 
did  not  do  this.  He  saw  fit  to  stand  upon 
the  complaint  as  originally  framed.  How- 
ever, the  defects  in  plaintiff's  complaint 
relate  to  matters  of  form.  Demurrers  and 
appeals  on  this  ground  are  not  encouraged, 
and  no  costs  will  be  allowed  to  the  appel- 
lant. 
Order  reversed. 


rate  and  distinct,  yet  the  relation  of  the 
two  sets  of  sureties  was  such  that  they 
might  be  joined  in  the  alternative  in  the 
one  action  not  only  for  the  protection  of 
those  interested  in  the  estate,  but  also  for 
the  purpose  of  adjusting  the  equities  exist- 
ing amonff  the  sureties  themselves.  It  was 
said:  "If  separate  suits  had  been  brought 
and  a  discovery  sought  in  each,  the  proceed- 
ings, evidence,  and  judgment  in  the  one 
would  not  have  been  binding  upon  the  sure- 
ties in  the  other,  and  between  the  two, 
the  plaintiffs  may  have  failed  to  obtain  the 
relief,  if  any,  to  which  they  may  be  en- 
titled. In  the  suit  as  brought,  all  the  par- 
ties in  interest  were  before  the  court.  The 
general  subject-matter  and  object  sought 
were  the  same;  the  plaintiffs  claimed  relief 
in  the  same  general  right,  and  the  proceed- 
ings and  decrees  could  have  been  adjusted 
to  the  respective  rights  and  interests  of  all 
the  parties  to  the  suit,  and  would  have  been 
binding  upon  them." 

So,  in  Skipwith  v.  Hurt,  94  Tex.  322,  60 
S.  W.  423,  loJlowing  Love  v.  Keowne,  su- 
pra, an  action  upon  the  several  bonds  of  a 
defaulting  county  treasurer,  wherein  it  was 
allep^ed  that  it  was  difficult  to  determine 
during  which  of  two  terms  the  default  oc- 
curred, it  was  held  that  in  such  case  the 
facts  were  so  blended  and  connected  as  to 
the  rights  of  the  county  against  the  two 
sets  of  sureties  that  their  joinder  was 
proper. 

And  in  Alexander  v.  Mercer,  7  Ga.  553, 
it  was  held  that  an  insolvent  administrator 
and  his  two  sets  of  sureties,  one  of  which 
succeeded  the  other,  could  be  joined  in  an 
equitable  action  to  discover  the  amount  of 
the  devastavit,  and  the  time  when  it  oc- 
curred, in  order  to  determine  which  of  the 
two  sets  of  sureties  was  liable.  The  court, 
after  holding  that  it  was  not  essential  to 
the  action  for. judgment  that  it  should  have 
been  first  brought  against  the  principal,  dis- 
cussed the  propriety  of  proceeding  against 
both  sureties  in  the  same  action  as  follows: 
"Suppose  the  administrator  de  bonis  non 
had  filed  his  bill  against  the  principal 
alone,  as  it  is  insisted  he  should  have  done, 
relying  upon  the  discovery  which  he  ob- 
tains, to  establish  both  the  amount  of  the 
devastavit  and  the  time  when  it  was  com- 
mitted, and  it  is  located  by  the  decree  dur- 
ing the  liability  of  the  first  securities.  A 
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suit  is  then  brought  upon  the  bond  to  charge 
them  with  the  recovery.  Not  having  had 
their  day  in  court  before,  they  come  in,  and 
prove  conclusively  that  the  defalcation  did 
not  occur  until  after  their  discharge.  Of 
course  they  are  acquitted,  and  the  com- 
plainant is  remediless;  for,  -by  the  terms  of 
the  decree,  the  second  securities  stand  ex- 
onerated, and  the  complainant  is  estopped 
by  it;  and  this  is  no  improbable  case,  it 
would  happen  constantly.  Even  if  the  find- 
ing discharging  the  other  set  of  securities 
could  be  got  round  in  a  suit  against  them, 
the  very  same  result  might  follow;  for  dif- 
ferent juries  might,  and  frequently  would, 
arrive  at  variant  results,  even  upon  the 
identical  same  evidence. 

"Indeed,  if  this  proceeding,  bringing  all 
the  parties  before  the  court,  and  ascertain- 
ing and  fixing,  not  prima  facie  only,  but 
permanently,  the  liability  of  the  several  sets 
of  securities,  cannot  be  supported,  I  should 
consider  the  rights  of  those  interested  in 
an  estate  greatly  jeopardized,  if  not  entire- 
ly destroyed;  and  this  practice  will  not 
prejudice  the  securities." 

In  Love  v.  Keowne,  Skipwith  ▼.  Hurt,  and 
Alexander  ▼.  Mercer,  supra,  much  stress 
was  laid  upon  the  fact  that  the  action  was 
equitable  in  its  nature.  But,  in  this  con- 
nection, see  Oglesby  v.  State,  as  set  out  su- 
pra. 

Under  statute. 

In  at  least  one  jurisdiction  the  present 
question  has  been  the  subject  of  express 
statutory  regulation. 

Thus,  in  Rhode  Island  it  has  been  express- 
ly provided  by  statute  (Oen.  Laws,  chap. 
233,  §  20;  court  and  practice  act  1905, 
§  240)  that  whenever  in  any  action  the 
plaintiff  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  recover,  he  may 
join  two  or  more  defendants  with  the  view 
of  ascertaining  which,  if  either,  is  liable, 
and  may  recover  against  such  only  as  are 
liable.  See  Phenix  Iron  Foundry  v.  Lock- 
wood,  21  R.  L  556,  45  Atl.  546;  Haley  v. 
Calef,  28  R.  I.  332,  67  Atl.  323  (holding  that 
when  a  traveler  injured  by  a  defective 
bridge  did  not  know  which  of  two  towns 
was  liable,  he  might  properly  join  both 
towns  as  defendants) ;  and  Kilkenney  v. 
Bockius,  187  Fed.  382,  all  of  which  either 
directly  or  indirectly  construe  the  statute. 
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And  see  Taylor  v.  Lumb  Knitting  Co.  —  R. 
I.  — ,  70  Atl.  1008,  wherein  it  waa  held  in 
an  action  by  an  employee  against  his  em- 
ployer for  injuries  caused  by  the  falling  of 
an  arc  lamp  that,  upon  its  appearing  that 
another  than  the  defendant  might  be  liable, 
such  third  party  should  be  made  a  defend- 
ant by  virtue  of  the  provisions  above  set 
out,  together  with  that  portion  of  §  243  of 
the  court  and  practice  act  of  1905  which 
authorizes  the  bringing  in  of  new  parties. 
But  statutes  permitting  averment  of  facts 
in  the  alternative  do  not  permit  the  plead- 
ing of  parties  in  the  alternative  with  a 
definite  averment  of  facts  as  to  each.  Thus, 
in  Brown  v.  Illinois  C.  R.  Co.  100  Ky.  625, 
38  S.  W.  862,  in  holding  that  an  averment 
that  loss  was  caused  "by  reason  of  the  neg- 
ligence of  one  or  the  other  of  the  defendants 
or  of  both  defendants  and  as  to  which 
plaintiffs  are  unable  to  say  as  to  whether 
the  one  or  the  other  or  both  but  one  of 
these  alternatives  is  true"  was  insufficient 
as  against  either  of  the  defendants  under  a 
statutory  provision  that  "a  party  may  al- 
lege alternatively  the  existence  of  one  or 
another  fact  if  he  states  that  one  of  them 
is  true,  and  that  he  does  not  know  which 
of  them  is  true,"  the  court  said:  "The 
Code  provides  for  averment  of  alternative 
facts.  The  facts  thus  averred  in  the  alter- 
native must  be  alleged  of  and  concerning 
a  definite  party  or  parties.  There  is  no 
effort  in  this  pleading  to  allege  alterna- 
tive facts.  The  facts  are  definitely  averred, 
but  the  parij  of  whom  they  are  alleged  to 
be  true  is  alleged  in  the  alternative.  Un- 
der the  rule  that  a  pleading  is  to  be  taken 
moat  strongly  against  the  pleader,  this  aver- 
ment of  the  petition  is  insufiicient  as  against 
either  of  the  appellees."  And  in  Louis- 
ville &  N.  R.  Co.  v.  Ft.  Wayne  Electric  Co. 
108  Ky.  113,  55  S.  W.  918,  it  was  held  that 
the  statute  set  out  in  Brown  v.  Illinois  C. 
R.  Co.,  supra,  did  not  authorize  a  consignor 
to  allege  that  the  defendant  carrier  had 
delivered  a  certain  shipment  of  goods  to 
the  defendant  consignees,  with  a  prayer  for 
judgment  against  them,  and  in  another 
paragraph  to  allege  that  the  defendant  car- 
rier had  wrongfully  delivered  such  goods  to 
a  person  other  than  the  consignees,  with 
prayer  for  judgment  against  Sie  carrier, 
and  in  a  third  paragraph  alleged  that  the 
plaintiff  did  not  know  which  of  the  allega- 
tions was  true,  the  ground  being,  as  in  the 
Brown  Case,  that  ue  statutory  provision 
was  not  intended  to  relieve  a  plaintiff  of 
the  necessity  of  naming  definitely  and  cer- 
tainly the  party  sought  to  be  held  liable, 
and  from  stating  a  cause  of  action  against 
him,  which  is  not  the  case  where  the  lia- 
bility of  two  defendants  is  alleged  alter- 
natively. 

Under  rules  of  practice. 

In  some  jurisdictions  the  rules  of  practice 
regulate  the  right  to  join  parties  in  the 
alternative. 

There  is  a  rule  to  this  effect  in  at  least 
one  state.  See  the  Connecticut  rules  of 
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practice M chap.  1,  §  3)  as  set  out  in  58 
Conn.  561,  20  Atl.  v,  which  provides  that 
persons  may  be  joined  as  defendants  against 
whom  the  right  to  relief  is  alleged  to  exist 
in  the  alternative,  although  a  right  to  re- 
lief against  one  may  be  inconsistent  with 
a  right  to  relief  against  the  other. 

And  in  England  it  has  been  expressly  pro- 
vided (order  XVI.,  rules  3,  6,  rules  of  su- 
preme court  1875;  order  XVI.,  rules  4,  7, 
rules  of  supreme  court  1883)  that  (rules  3, 
4)  all  parties  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  al- 
leged to  exist  in  the  alternative  that  judg- 
ment may  be  given  against  such  one  or  more 
of  the  defendants  as  mav  be  found  to  be 
liable,  according  to  their  respective  lia- 
bilities, without  any  amendment,  and  that 
(rules  6,  7),  where  the  plaintiff  is  in  doubt 
as  to  persons  from  whom  he  is  entitled  to 
redress,  he  may  join  two  or  more  defendants 
to  the  intent  that  the  question  as  to  which, 
if  any,  of  the  defendants  is  liable,  and  to 
what  extent,  may  be  determined  as  between 
all  parties. 

Under  these  rules  it  has  been  held  that  a 
shipowner  in  an  action  against  a  broker  for 
breach  of  warranty  of  the  authority  of  a 
principal  to  charter  a  ship,  upon  discover- 
ing that  possibly  there  was  authority  as 
warranted,  may  join  the  principal  as  a  co- 
defendant,  alleging  liability  for  breach  of 
contract  to  load  the  ship,  in  the  alternative, 
notwithstanding  the  plaintiff's  cause  of  ac- 
tion against  the  principal  was  different  from 
that  against  the  broker,  it  having  arisen 
out  of  the  same  transaction.  Bennetts  y. 
Mcllwraith  [1896]  2  Q.  B.  464,  76  L.  T.  N. 
S.  146,  8  Asp.  Mar.  L.  Cas.  176,  65  L.  J. 
Q.  B.  N.  S.  632,  45  Week.  Rep.  17.  And  in 
Massey  v.  Hevnes,  L.  R.  21  Q.  B.  Div.  330, 
57  L.  J.  Q.  B.  N.  S.  621,  36  Week.  Rep. 
834,  an  action  wherein  damages  were 
claimed  against  one  defendant  for  breach 
of  warranty  of  authority  to  effect  a  charter 
party,  and  in  the  alternative  against  the 
principal  for  breach  of  the  charter  party, 
was  regarded  as  properly  brought  and  the 
defendants  as  properly  joined. 

And  it  was  held  in  Honduras  Inter- 
Oceanic  R.  Co.  V.  LeFevre,  L.  R.  2  Exch. 
Div.  301,  46  L.  J.  Exch.  N.  S.  391,  36  L.  T. 
N.  8.  46,  26  Week.  Rep.  310,  that  in  an  ac- 
tion against  an  alleged  principal  for  fail- 
ure to  take  debentures  in  plaintiff's  com- 
pany as  contracted  for,  through  an  alleged 
agent  whose  authority  the  principal  denied, 
and  in  the  alternative  against  the  agent 
for  damages  in  case  it  should  appear  that 
he  acted  without  authority  from  the  other 
defendant,  that  the  defendants  were  prop- 
erly joined  under  rule  6  of  order  XVI.  of 
1875. 

And  in  Sanderson  v.  Blyth  Theatre  Co. 
[1903]  2  K.  B.  533,  72  L.  J.  K.  B.  N.  S. 
761,  62  Week.  Rep.  33,  89  L.  T.  N.  S.  159, 
19  Times  L.  R.  660,  it  was  held  that  the 
plaintiff  in  an  action  for  work  done  and 
material  supplied  in  constructing  a  build- 
ing for  defendant  could,  upon  it  appearing 
that  the  person  who  had  ordered  the  work, 
etc.,   was  not  authorized  to  do   so   by  the 
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defendant,  join  such  person  as  a  codefend- 
ant,  alleging  in  the  alternative  for  damages 
for  breach  of  warranty  of  authority  should 
it  be  proved  that  he  did  not  act  so  as  to 
bind  the  original  defendant  as  principal. 

So  it  has  been  held  that  a  lessee  in  an 
action  to  restrain  other  persons  claiming  a 
right  of  way  over  the  leased  land  from  fur- 
ther trespassing,  and  in  the  alternative  ask- 
ing damages  against  the  lessor  for  breach 
of  covenant  of  quiet  enjoyment  in  the  lease 
should  it  turn  out  that  the  first  defendants 
were  not  trespassers,  but  had  a  right  of 
way,  could  not  be  required  to  elect  against 
which  of  the  defendants  he  would  proceed, 
but  could  proceed  against  both.  Child  v. 
Stenning,  on  demurrer,  L.  R.  5  Ch.  Div. 
695,  46  L.  J.  Ch.  N.  S.  523,  36  L.  T.  N.  S. 
426,  25  Week.  Rep.  519,  on  trial,  L.  R.  7 
Ch.  Div.  413,  47  L.  J.  Ch.  N.  S.  371,  38  L. 
T.  N.  S.  232,  26  Week.  Rep.  265,  modified 
as  to  amount  of  damages  m  L.  R.  11  Ch. 
Div.  82,  48  L.  J.  Ch.  N.  S.  392,  40  L.  T.  N. 
S.  302,  27  VA'eek.  Rep.  462. 

But  it  has  been  held  that  these  rules  do 
not  permit  the  joining  of  parties  in  the 
alternative  where  the  claim  discloses  two 
separate  and  distinct  causes  of  action,  and 
must  be  limited  to  the  joining  of  defend- 
ants where  there  is  but  one  transaction. 
Thus,  in  Thompson  v.  London  County  Coun- 
cil [1899]  1  Q.  B.  840,  68  L.  J.  Q.  B.  N. 
S.  625,  80  L.  T.  N.  S.  512,  47  Week.  Rep. 
433,  it  was  held  that,  in  an  action  against 
defendants  for  negligently  excavating  near 
plaintiff'a. house,  upon  denial  of  liability 
upon  the  ground  that  the  damage  was 
caused  by  the  negligence  of  a  water  com- 
pany in  allowing  water  to  escape,  the  plain- 
tiff could  not  join  the  water  company  as  a 
codefendant,  because  the  actions  were  upon 
separate  torts  which  did  not  arise  out  of 
the  same  transaction.  And  see  Lilly  v. 
Tilling,  67  Sol.  Jo.  59,  where,  as  set  out  in 
the  1912  Continuation  of  Butterworth,  Ten 
Year  Digest,  p.  537,  it  appears  that,  in  an 
action  for  personal  injuries  caused  by  the 
upsetting  of  an  omnibus,  owing  to  a  wheel 
being  wrenched  off  by  tram  lines,  the  plain- 
tiff claimed  damages  against  the  owner  of 
the  omnibus,  and  in  the  alternative  against 
the  owner  of  the  tram  lines. 

The  English  rules  above  set  out  cor- 
respond with  the  Ontario  Consolidated 
Rules  186  and  192. 

These  rules  have,  like  the  English  rules, 
been  held  limited  so  as  merely  to  authorize 
joinder  of  defendants  where  there  is  sub- 
stantially one  legal  transaction  having  dif- 
ferent aspects;  or,  in  other  words,  that  the 
rules  do  not  authorize  the  joinder  of  par- 
ties in  the  alternative  Where  the  claim  dis- 
closes distinct  and  separate  causes  of  ac- 
tion. This  limitation  was  expressly  adopted 
in  Quigley  v.  Waterloo  Mfg.  Co.  1  Ont.  L. 
Rep.  606,  where  it  was  held  that  the  pur- 
chaser of  a  machine  could  not  join  the 
vendors,  alleging  a  breach  of  warranty  of 
title,  with  a  third  party  who  had  seized 
the  machine  upon  a  lien  alleged  to  be  para- 
mount to  the  plaintiff's  title,  and  against 
whom  relief  for  conversion  was  alleged  in 
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the  alternative,  the  ground  being  that  the 
cau8#»s  of  action  were  entirely  separate,  and 
therefore  not  within  the  intent  of  the  stat- 
ute. And  the  same  conclusion  was  reached 
upon  similar  reasoning  in  Chandler  v. 
Grand  Trunk  R.  Co.  5  Ont.  L.  Rep.  589,  it 
being  held  that  aa  action  could  not  be 
brought  against  a  carrier  for  destruction 
by  fire  of  a  machine  after  its  arrival  at  the 
point  for  delivery  to  the  purchaser,  and  in 
the  alternative  against  tne  purchaser  for 
the  purchase  price,  if  there  had  been  de- 
livery, actual  or  constructive,  so  as  to  pass 
title  to  the  consignee. 

Illustrative  of  those  cases  wherein  a 
joinder  of  parties  in  the  alternative  will 
be  allowed  is  the  case  of  Madgett  v.  White. 
10  Ont.  Week.  Rep.  787,  wherein  it  was  held 
that  an  action  could  be  maintained  against 
an  alleged  principal  joined  in  the  alterna- 
tive with  an  alleged  agent  whose  authority 
the  alleged  principal  denied.  And  see 
O'Meara  v.  Ottawa  Electric  Co.  10  Ont. 
Week.  Rep.  1068,  wherein  the  court  dis- 
missed a  motion  to  require  plaintiff  to  elect 
against  which  party  he  would  proceed  in 
an  action  for  damages  for  injuries  alleged 
to  have  been  caused  both  by  the  joint  negli- 
gence of  two  defendants  and,  in  the  alter- 
native, by  either  one  or  the  other,  but  in 
which  the  decision  seems  to  have  been  based 
upon  the  possibility  that  there  might  have 
been  a  joint  liability.  See  also  Castle  v. 
Chaput,  2  Ont.  Week.  Rep.  499,  wherein 
joinder  of  the  parties  in  the  alternative  was 
allowed. 

And  similar  rules  of  practice  seem  to  be 
in  force  in  British  Columbia.  At  least,  the 
cases  of  Bennetts  v.  Mcllwraigth,  supra, 
was  followed  in  Bradley  v.  Yorkshire  Guar- 
antee &  Securities  Corp.  13  B.  C.  68,  where- 
in, in  an  action  against  a  corporation  for 
rectification  of  a  contract  for  the  sale  of 
land,  alleged  to  have  been  entered  into  with 
the  corporation  through  defendant's  agent, 
which  agency  was  denied  by  the  corpora- 
tion, it  was  held  that  the  plaintiff  had  a 
right  to  make  the  agent  a  party  defendant, 
and  to  set  up  a  claim  against  him  in  the 
alternative  for  damages  for  breach  of  war- 
ranty of  authoritv  should  the  defendant 
corporation  succeed  in  proving  that  he  was 
not  a  properly  authorized  agent. 

G.  J.  C. 
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RE    ESTATE    OF    GEORGE    MOTZ.    De- 
ceased. 

ELLA  WHITBY,  Appt., 

V. 

MARY  MOTZ,  Respt. 
(126  Minn.  40,  145  N.  W.  623.) 

B>idence  ^  of  Intent  to  pretermit  child. 

1.  Under  §  7260,  Gen.  Stat.  1913,  which 
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provides  that  if  a  parent  omit  to  provide  for 
a  child  in  his  will,  such  child  shall  take 
the  same  share  of  the  estate  which  he  would 
have  taken  if  such  parent  had  died  intes- 
tate, "unless  it  appears  that  such  omis- 
sion was  intentional/'  parol  teetimony  is 
admissible  to  show  that  such  omission  was 
intentional. 

Same  —  burden  of  proof. 

2.  The  burden  is  upon  those  claiming  that 
such  omission  was  intentional  to  prove  such 
fact. 

Same  ^  snfllciency. 

3.  The  evidence  in  this  case  raised  a  ques- 
tion of  fact  as  to  whether  her  father  in- 
tentionally omitted  to  provide  for  appel- 
lant, and  is  sufficient  to  sustain  the  finding 
of  the  trial  court. 

(February  20,  1914.) 

APPEAL  by  applicant  from  an  order  of 
the  District  Court  for  Wabasha  Coun- 
ty affirming  a  judgment  of  the  Probate 
Court  rejecting  her  claim  to  a  share  in 
the  property  of  George  Motz,  deceased,  and 
assigning  it  in  accordance  with  the  terms 
of  the  will.    Affirmed. 


The  facta  are  stated  in  the  CommiBBioa- 
er's  opinion. 

Mr.  A.  J,  Rockne,  for  appellant: 

The  burden  of  proof  is  upon  those  op- 
posing the  application  of  a  pretermitted 
child^  to  show  that  the  child  was  inten- 
tionally omitted. 

Thomas  ▼.  Black,  113  Mo.  66,  20  S.  W. 
657;  Bradley  v.  Bradley,  24  Mo.  311; 
Pounds  V.  Dale,  48  Mo.  270;  Wetherall  v. 
Harris,  51  Mo.  65;  Tucker  v.  Boston,  18 
Pick.  162;  Merrill  ▼.  Sanborn,  2  N.  H.  499; 
Rupp  v.  Eberly,  79  Pa.  141. 

Extraneous  evidence   is   inadmissible. 

Re  Garraud,  35  Cal.  336;  Re  Salmon, 
107  Cal.  614,  48  Am.  St.  Rep.  164,  40  Pac. 
1030;  Rhoton  v.  Blevin,  99  Cal.  645,  34 
Pac.  513;  Re  Stevens,  83  Cal.  322,  17  Am. 
St.  Rep.  252,  23  Pac.  379;  Burns  v.  Allen, 
93  Tenn.  149,  23  S.  W.  Ill;  Boman  v.  Bo- 
man,  1  C.  C.  A.  274,  7  U.  S.  App.  63,  49 
Fed.  329;  Chace  v.  Chace,  6  R.  I.  407, 
78  Am.  Dec.  446;  Thomas  v.  Black,  113 
Mo.  66,  20  S.  W.  657 ;  Hill  v.  Hill,  7  Wash. 
409,  35  Pac  360. 


Ifote.'^Adtnissihility  of  extrinsic  evU 
dence  as  to  whether  omission  of  child 
from  will  was  intentional. 

For  an  earlier  note  upon  this  subject, 
but  limited  to  cases  involving  disherison  of 
after-born  children  only,  see  13  L.R.A. 
(N.S.)  781.  **Child"  as  here  used  includes 
any  child  with  respect  to  whom  the  testa- 
tor's intention  may  be  material,  including 
in  some  cases  the  descendants  of  deceased 
children. 

Statutes  which  apply  expressly  to  children 
unintentionally  omitted,  and  provide  that 
they  shall  take  as  in  case  of  intestacy,  are 
held,  by  the  weight  of  authority,  to  refer  to 
the  intention  of  the  testator  irrespective  of 
the  sufficiency  of  its  expression  in  the  will, 
and  consequently  permit  the  consideration 
of  all  evidence  appropriate  to  the  proof  of 
intention  as  an  independent  fact  (Wilson 
V.  Fosket,  6  Met.  400,  39  Am.  Dec.  736; 
Lorieuz  v.  Keller,  6  Iowa,  196,  68  Am.  Dec. 
696),  whether  it  be  extrinsic  evidence  of 
surrounding  circumstances  (Buckley  v. 
Gerard,  123  Mass.  8;  Re  Stcbbins,  94  Mich. 
304,  34  Am.  St.  Rep.  345,  54  N.  W.  159; 
Leonard  ▼.  Enochs,  92  Ky.  186,  17  S.  W. 
437,  but  under  slightly  difiTerent  statute), 
or  eviden(5e  of  declarations  and  statements 
of  the  testator  at  about  the  time  of  making 
the  will'  (Whittemore  v.  Russell,  80  Me. 
297,  6  Am.  St.  Rep.  200,  14  Atl.  197;  Con- 
verse V.  Wales,  4  Allen,  512;  Ramsdill  v. 
Wentworth,  101  Mass.  125,  subsequent  ap- 
peal 106  Mass.  320;  Brown  v.  Brown,  71 
Neb.  200,  115  Am.  St.  Rep.  568,  98  N.  W. 
718,  8  Ann.  Cas.  032,  subsequent  appeal  77 
Neb.  125,  108  N.  W.  180;  Schultz  v.  Schultz, 
19  N.  D.  688,  125  N.  W.  555 ;  Re  O'Connor, 
21  R.  L  465,  79  Am.  St.  Rep.  814,  44  Atl. 
591;  Re  Atwood,  14  Utah,  1,  60  Am.  St. 
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Rep.  878,  45  Pac.  1036;  Loring  v.  Marsh,  6 
WaU.  337,  18  L.  ed.  802,  affirming  2  Cliff. 
469,  Fed.  Cas.  No.  8,515). 

The  rule  has  been  applied  to  the  admis- 
sion of  statements  of  the  testator  to  the 
scrivener  (Goff  v.  Britton,  182  Mass.  293, 
65  N.  E.  379;  Moon  v.  Evans,  69  Wis.  667, 
35  N.  W.  20 ) ,  and  to  the  admission  of  drafts 
of  earlier  wills  in  the  handwriting  of  the 
testator  (Coulan  v.  Doull,  133  U.  S.  216, 
33  L.  ed.  596,  10  Sup.  Ct.  Rep.  253,  affirm- 
ing 4  Utah,  267,  9  Pac.  568). 

Where  the  form  of  the  statute  is  that 
an  omitted  child  shall  take  as  in  case  of 
intestacy,  "unless  it  shall  appear  that  such 
omission  was  intentional,"  it  is  argued 
that  a  presumption  arises  "contrary  to  the 
intent  which  the  language  of  the  will  ex- 
presses, " — which  presumption  is  rebuttable 
by  direct  evidence  of  intention.  Hedderich 
v.  Hedderich,  18  N.  D.  499,  123  N.  W.  276; 
Re  Atwood,  14  Utah,  1,  60  Am.  St.  Rep.  878, 
45  Pac.  1036;  Coulam  v.  Doull,  133  U.  S. 
216,  33  L.  ed.  696,  10  Sup.  Ct.  Rep.  253. 

But  this  argument  would  not  apply  where 
the  statute  provides  that  the  child  shall 
take  as  in  case  of  intestacy,  where  it  has 
been  omitted  "and"  it  appears  that  the  omis- 
sion was  not  intentional,  or  where  it  is  "not 
{>rovided  for,  nor  expressly  excluded,  but  on- 
y  pretermitted;"  in  either  of  which  events, 
extrinsic  evidence  has  been  considered,  both 
to  show  the  omission  was  unintentional  ( Re 
Stebbins,  94  Mich.  304,  34  Am.  St.  Rep.  345, 
54  N.  W.  169  where  the  will  contained  a 
reference  to  the  child,  Newman  v.  Water- 
man, 63  Wis.  612,  53  Am.  Rep.  310,  23  N. 
W.  696),  and  to  show  that  the  omission  was 
intentional  (Leonard  v.  Enochs,  92  Ky.  186, 
17  S.  W.  437 ;  Brown  v.  Brown,  77  Neb.  125, 
108  N.  W.  180;  Moon  v.  Evans,  69  Wis.  667, 
35  N.  W.  20). 
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Mr.  Michael  Marx,  for  respondent: 
Extraneous  evidence  or  testimony  dehors 

the  will  is  admissible. 

Wilson  V.   Fosket,   6  Met.   400,  39  Am. 

Dec.  736;  Converse  v.  Wales,  4  Allen,  612; 

Buckley  v.  Gerard,  123  Mass.  8;  Kamsdill 

V.  Wentworth,   101   Mass.   125;    Lorieux  v. 

Keller,    5    Iowa,    196,    68    Am.    Dec.    606; 

Stebbins  v.  Stebbins,  94  Mich.  304,  34  Am. 

St.  Rep.  345,  64  N.  W.  159;  Moon  v.  Evans, 

69  Wis.  667,  36  N.  W.  20 ;  Brown  v.  Brown, 

71  Neb.  200,  115  Am.  St.  Rep.  568,  98  N. 

W.    718,    8   Ann.   Cas.    632;    Hcdderich    v. 

Hedderich,  18  N.  D.  488,  123  N.  W.  281; 

Schultz  V.  Schultz,  19  N.  D.  688,  125  N. 

W.  555;   Re  Atwood,  14  Utah,  1,  60  Am. 

St.  Rep.  878,  45  Pac.  1036. 

Taylor,  C,  filed  the  following  opinion: 
George  Motz  and  the  mother  of  appellant 
were  married  in  1885,  and  lived  together 
as  husband  and  wife  until  1891,  when  they 
separated.  Appellant  was  born  a  few 
months  after  the  separation  and  is  their 
only  child.  Subsequently  Motz  obtained  a 
divorce  on  the  ground  of  desertion,   and, 


It  may  be  remarked  that  without  some  ex- 
trinsic data  questions  concerning  the  omis- 
sion of  children  from  a  will  would  not  arise 
at  all.  As  often  observed,  "the  court  has 
not  only  to  construe  the  will  as  a  piece  of 
English;  it  has  also  to  apply  it  to  the  ex- 
isting facts"  (Theobald,  Wills,  7th  ed.  p. 
127),  and  it  is  in  pursuit  of  the  latter 
function  that  it  discovers  the  existence  of 
children  not  provided  for.  It  has  some- 
times been  thought,  therefore,  that  there  is 
here  an  analogy  to  the  rule  with  respect  to 
admitting  extrinsic  evidence  to  resolve 
latent  ambiguities  (Coulam  v.  Doull,  133 
U.  S.  216,  33  L.  ed.  596,  10  Sup.  Gt.  Rep. 
253). 

But  the  sound  basis  for  the  rule  is  that 
the  claim  of  an  omitted  child  does  not  arise 
out  of  the  will,  but  out  of  the  statute;  and 
the  principles  applicable  to  the  admission 
and  exclusion  of  extrinsic  evidence  are  there- 
fore not  relevant  to  the  situation  at  all. 
Whittemore  v.  Russell,  80  Me.  297,  6  Am.  St. 
Rep.  200,  14  Atl.  197 ;  Wilson  v.  Fosket,  6 
Met.  400,  39  Am.  Dec.  736;  Ramsdill  v. 
Wentworth,  101  Mass.  125;  Re  O'Connor, 
21  R.  I.  465,  79  Am.  St.  Rep.  814,  44  Atl. 
691. 

And  the  statutory  foundation  for  the 
claim  is  only  emphasized  by  the  remark  of 
the  court  in  Brown  v.  Brown,  71  Neb.  200, 
116  Am.  St.  Rep.  568.  98  N.  W.  718,  8 
Ann.  Gas.  632,  supra,  that  it  is  difficult  to 
reconcile  the  finding  that  a  child  was  un- 
intentionallv  omitted,  with  the  rule  which 
requires  courts  to  give  effect  to  the  inten- 
tions of  the  testator,  for  "when  such  fact 
is  once  established,  what  his  intentions 
actually  were  becomes  a  matter  of  conject- 
ure, because,  had  he  made  provision  in  the 
will  for  the  pretermitted  child,  such  pro- 
vision of  necessity  would  have  resulted  in 
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on  September  14,  1897,  married  the  re- 
spondent, Mary  Motz,  with  whom  he  lived 
until  his  death,  on  August  9,  1911.  He 
left  a  will  by  which  he  gave  the  respondent 
all  his  property  except  one  horse.  Appel- 
lant was  not  mentioned  or  referred  to  in 
the  will.  After  it  had  been  admitted  to 
probate,  appellant  made  an  applicatioa  to 
the  probate  court  for  a  share  of  the  prop- 
erty on  the  ground  that  she  was  a  preter- 
mitted child,  and  as  such  entitled  thereto 
under  the  statutes  making  provision  for 
pretermitted  children. 

The  probate  court  rejected  her  claim  and 
entered  a  final  decree  assigning  the  proper- 
ty in  accordance  with  the  terms  of  the  will. 
She  appealed  therefrom  to  the  district 
court,  where,  after  a  trial  de  novo,  the 
judgment  of  the  probate  court  was  affirmed. 
A  further  appeal  brings  the  case  before  this 
court. 

From  the  parol  testimony  offered  by  Ve- 
spondent  and  received  in  evidence  by  the 
court,  the  court  found  as  a  fact,  "that 
said  omission  to  provide  for  appellant  in 
said  last  will  and  testament,  or  to  men- 


a  modification  of  the  provisions  made  for 
the  objects  of  his  bounty." 

By  a  rather  unusual  decision,  the  rule  has 
become  established  in  California  that 
omitted  children  always  take  as  in  case  of 
intestacy,  unless  the  testator  has  expressed 
in  the  will  his  intention  to  exclude  them. 
This  carries  the  rule  of  excluding  extrinsic 
evidence  to  the  absurd  length  of  making  it 
the  means  of  disestablishing,  as  remarked  in 
Brown  v.  Brown,  supra,  the  very  arrange- 
ments it  was  intended  to  protect. 

The  case  referred  to  is  Re  Garraud,  35 
Cal.  336.  The  court  looked  at  the  sections 
of  the  statute  surrounding  the  one  involved, 
and  found  that,  as  in  Re  Motz,  the  clauses 
of  the  former  were  worded,  "unless  it  ap- 
pear from  the  will."  They  concluded  from 
this  that,  notwithstanding  the  particular 
section  in  question  differed,  in  that  it 
emitted  a  reference  to  the  will,  the  statute 
on  the  whole  evinced  a  policy  of  requiring 
the  intention  of  the  testator  to  be  proved  by 
the  w'ill.  On  the  other  hand,  they  held  that 
Wilson  T.  Fosket,  6  Met.  400,  39  Am.  Dec. 
736,  was  not  a  precedent,  for  the  reason 
that  the  Galifornia  statute  was  worded  so 
that  it  applied  where  it  appeared  the 
omission  was  not  intentional,  while  the 
Massachusetts  statute  differed  in  that  it 
added  the  clause,  "and  not  occasioned  by 
any  mistake  or  accident."  This  reasoning 
has  been  questioned,  and  certainly  seems 
questionable,  but  it  has  been  consistently 
adhered  to.  Re  Stevens,  83  Cal.  322,  17  Am. 
St.  Rep.  252,  23  Pac.  379;  Rhoton  v.  Blevin, 
99  Cal.  645,  34  Pac.  513;  Re  Salmon,  107 
Cal.  614,  48  Am.  St.  Rep.  164,  40  Pac.  1030; 
and  see  al»o  Re  Callaghan,  119  Cal.  571, 
39  L.R.A.  689,  51  Pac.  860  (where  it  was 
sought  to  show  that  through  a  mistake  of 
the  testator  a  devise  failed  of  its  purpose). 
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tion  her  name  therein,  was  intentional,  and 
not  occasioned  by  accident  or  mistake." 

Appellant  Insists:  (1)  That  such  parol 
testimony  was  not  admissible,  and  that  the 
question  as  to  whether  she  was  intention- 
ally omitted  must  be  determined  solely 
from  the  will  itself.  (2)  That  the  evidence 
is  not  sufficient  to  sustain  the  above  find- 
ing, even  if  such  parol  testimony  were  ad- 
missible. 

1.  The  legislation  making  provision  for 
omitted  children  appears  to  have  originated 
in  Massachusetts,  and  Minnesota  apfKiars 
to  have  taken  her  original  statutes  on  the 
subject  from  Wisconsin.  They  appear  in 
the  Revised  Statutes  of  1851,  and,  with 
an  unimportant  change  in  verbiage,  in  the 
Creneral  Statutes  of  1866;  and  consist  of 
two  sections  which,  in  the  revision  of  186G, 
read  as  follows: 

"When  any  child  is  bom  after  the  mak- 
ing of  his  parent's  will,  and  no  provision  is 
made  therein  for  him,  such  child  shall  have 
the  same  share  in  the  estate  of  the  testator, 
as  if  he  had  died  intestate,  and  the  share 
of  such  child  shall  be  assigned  to  him,  as 
provided  by  law  in  case  of  intestate  es- 
tates, unless  it  is  apparent  from  the  will 
that  it  was  the  intention  of  the  testator 
that  no  provision  should  be  made  for  such 
child."     Gen.  Sat.  1866,  chap.  47,  §  22. 


"When  any  testator  omits  to  provide  in 
his  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  and  it  appears 
that  such  omission  was  not  intentional,  but 
was  made  by  mistake  or  accident,  such 
child,  or  the  issue  of  such  child,  shall  have 
the  same  share  in  the  estate  of  the  testator, 
as  if  he  had  died  intestate,  to  be  assigned 
as  provided  in  the  preceding  section."  Gen. 
Stat.  1866,  chap.  47,  §  23. 

Under  §  22  a  child  born  after  the  mak- 
ing of  the  will  cannot  be  disinherited  un- 
less tlie  will  itself  shows  that  such  was 
the  intention  of  the  parent.  In  the  cases 
governed  by  §  23  there  was  no  restriction 
as  to  the  evidence  by  which  the  omitted 
child  or  grandchild  may  show  that  such 
omission  was  unintentional.  There  are  ob- 
vious reasons  why  the  questions  arising 
under  this  section  should  not  be  determined 
solely  from  an  inspection  of  the  will  itself. 
This  section  casts  upon  the  omitted  child 
or  grandchild  the  burden  of  showing  that 
Ruch  omission  was  not  intentional.  Such 
fact  would  seldom  appear  from  the  will 
itself.  As  said  in  Case  v.  Young,  3  Minn. 
209,  Gil.  340,  among  the  cases  which  the 
legislature  had  in  mind  in  enacting  this 
statute  are  those  in  which  the  child  was 
omitted  under  the  belief  that  he  was  dead, 
and  those  in  which  the  grandchildren  were 


Even  under  statutes  applying  universal- 
ly to  after  born  children,  or  to  children  not 
named  or  provided  for,  and  requiring  that 
they  shall  take  as  in  case  of  intestacy,  it 
is  usually  held  that  the  intention  to  cut  off 
without  a  portion,  if  properly  expressed  in 
the  will,  may  be  given  effect.  But  extrinsic 
proof  of  the  fact  that  the  testator  desired 
to  leave  such  children  unprovided  for  is 
not  admissible.  Gay  v.  Gay,  84  Ala.  47, 
4  So.  46,  per  Somerville,  J.;  Bradley  v. 
Bradley,  24  Mo.  311;  Thomas  v.  Black,  113 
Mo.  66,  20  S.  W.  657;  Flanner  v.  Flanner, 
160  N.  C.  126,  75  S.  E.  936  {obiter); 
Bower  v.  Bower,  6  Wash.  226,  31  Pac. 
698;  Hill  v.  Hill,  7  Wash.  409,  35  Pac. 
300;  Morrison  v.  Morrison,  26  Wash.  466, 
65  Pac.  779;  Boman  v.  Boman,  1  C. 
C.  A.  274,  7  U.  S.  App.  63,  49  Fed.  329; 
Knut  V.  Knut,  22  Ky.  L.  Rep.  972,  58  S. 
W.  683. 

The  same  rule  applies  at  common  law 
and  under  early  statutes,  in  so  far  as  the 
intention  to  leave  children  unprovided  for 
was  involved  in  the  question  of  disher- 
ison (Graham  v.  Graham,  23  W.  Va.  36,  48 
Am.  Rep.  364;  Wilkins  v.  Allen,  18  How. 
386,  16  L.  ed.  396;  Gifford  v.  Dyer,  2  R. 
I.  99,  67  Am.  Dec.  708;  but  see  Re  McMillen, 
12  N.  M.  3],  71  Pac.  1083)  ;  and  so  far  as 
it  was  material  in  connection  with  the  rev- 
ocation of  a  will  by  birth  of  issue  (Alden 
V.  Johnson,  63  Iowa,  124,  18  N.  W.  696). 
The  latter  case,  of  course,  refers  to  the  in- 
tention of  the  testator  when  making  the  will. 
The  argument  against  permitting  proof  of 
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a  subsequent  intention  is  quite  different. 
Compare  Marston  v.  Roe,  8  L.  J.  Exch.  N.  S. 
293,  8  Ad.  &  El.  14,  2  Nev.  &  P.  504,  and 
Hill  v.  Hill,  7  Wash.  409,  35  Pac.  360. 

Wigram's  distinction,  Extrinsic  Evidence 
on  Wills,  Tf  10,  "between  evidence  which  ij« 
ancillary  only  to  a  right  understanding  of 
the  words  to  which  it  is  applied,  and  which 
is  therefore  simply  explanatory  of  the  words 
themselves, — and  evidence  which  is  applied 
to  prove  intention  itself  as  an  independent 
fact,"  is  applicable,  however,  in  determining 
whether  or  not  tlie  intention  to  omit  a 
child  has  been  expressed;  and  for  the  pur- 
pose of  sliowing  that  a  bequest  to  another 
is  such  an  allusion  to  the  omitted  one  as  to 
indicate  that  he  or  she  was  present  in  the 
mind  of  the  testator,  when  omitted,  ex- 
trinsic evidence  of  their  relationship  has 
been  received.  Hockensmith  v.  Slusher,  26 
Mo.  237  (where  it  was  shown  that  the  lega- 
tee was  the  omitted  daughter's  husband). 

But  in  jurisdictions  where,  as  a  matter  of 
statutory  interpretation,  it  is  held  that 
mere  allusion  or  reference  by  suggestion 
like  the  above  is  not  a  sufficient  expression 
of  the  intention  to  exclude  (see  Re  Barker, 
5  Wash.  390,  31  Pac.  976),  the  motive  of  the 
legacy,  in  accordance  with  the  general  rule, 
cannot  be  more  fully  explained  by  evidence 
of  the  testator's  declarations,  l^owers  y. 
Bower,  5  Wash.  225,  31  Pac.  598,  supra. 
This  situation  must  be  distinguished  from 
that  in  Hockensmith  y.  Slusher,  supra. 

C.  F.U 
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omitted  because  the  testator  was  ignorant 
of  their  existence.  Children  and  grandchil- 
dren not  referred  to  for  these  reasons  would 
be  absolutely  barred  were  evidence  dehors 
the  will  excluded.  That  parol  testimony  is 
admissible  under  such  a  statute  is  implied 
in  Case  v.  Young;  supra,  and  has  been 
directly  decided  in  Wisconsin,  from  which 
our  statute  was  derived,  and  in  Michigan 
and  Nebraska.  Moon  v.  Evans,  69  Wis. 
667,  35  K.  W.  20;  Re  Stcbbins,  94  Mich. 
304,  34  Am.  St.  Rep.  345,  54  N.  W.  159; 
Brown  v.  Brown,  71  Neb.  200,  116  Am.  St. 
Rep.  568,  98  N.  W.  718,  8  Ann.  Gas.  632. 

In  the  Revised  Laws  of  1905  our  statutes 
were  changed  so  as  to  read  as  follows: 

"If  any  child  of  a  testator,  born  after 
the  death  of  such  testator,  has  no  provision 
made  for  him  by  his  father  in  his  will  or 
otherwise,  he  shall  take  the  same  share  of 
his  father's  estate  that  he  would  have  taken 
if  the  father  had  died  intestate."  Rev. 
Laws  1905,  §  3668;  Gen.  Stat.  1913,  § 
7259. 

'If  a  testator  omits  to  provide  in  his 
will  for  any  of  his  children  or  the  issue  of  a 
deceased  child,  they  shall  take  the  same 
share  of  his  estate  which  they  would  have 
taken  if  he  had  died  intestate,  unless  it 
appears  that  such  omission  was  intentional, 
and  not  occasioned  by  accident  or  mistake." 
Rev.  Laws,  1905,  f  3669;  Gen.  Stat.  1913, 
§  7260. 

While  perhaps  not  material  here,  certain 
substantial  changes  made  in  the  first  sec- 
tion by  the  revision  of  1905  may  be  noted. 
That  section  no  longer  applies  to  children 
bom  after  the  making  of  the  will  and  before 
the  death  of  the  testator,  but  only  to  post- 
humous children.  The  power  to  disinherit 
a  posthumous  child  entirely  is  taken  away, 
and  the  right  of  such  child  to  inherit  is 
absolute  unless  the  father  has  made  pro- 
vision for  it,  "in  his  will  or  otherwise." 
If  provision  has  been  made  for  such  child 
otherwise  than  by  will,  the  statute  con- 
tains no  restriction  as  to  the  manner  in 
which  that  fact  may  be  shown. 

The  second  section  is  so  changed  that 
the  right  of  a  pretermitted  child  to  inherit 
is  absolute,  "unless  it  appears  that  such 
omission  was  intentional,  and  not  oc- 
casioned by  accident  or  mistake."  Under 
the  original  statute  the  burden  was  upon 
the  omitted  child  to  show  that  such  omis- 
sion was  unintentional.  Under  the  present 
statute,  when  it  appears  that  a  child  has 
been  omitted,  the  burden  is  upon  those  who 
claim  that  such  omission  was  intentional, 
to  establish  that  fact.  The  statute  contains 
no  restriction  as  to  the  manner  in  which 
such  fact  may  be  shown.  Appellant,  how- 
ever, insists  that  the  statute  should  be  con- 
strued as  if  it  provided  that  an  omitted 
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child  should  inherit,  "unless  it  appears 
from  the  tcill  that  such  omission  was  in- 
tentional." In  other  words  that  the  court, 
in  effect,  should  interpolate  the  words  itali- 
cized. It  is  difficult  and  frequently  impos- 
sible to  prove  the  intention  of  the  testator. 
The  legislature  has  shifted  the  burden  of 
doing  this  from  the  child  to  the  adverse 
party.  If  it  had  intended  to  go  further 
and  to  limit  the  evidence  upon  the  question 
to  the  will  itself,  it  would,  doubtless,  have 
used  appropriate  language  to  express  that 
intention. 

Other  courts,  in  construing  statutes  sub- 
stantially the  same  as  our  present  statute, 
hold  that  parol  evidence  is  admissible  for 
the  purpose  of  showing  that  such  child  was 
intentionally  omitted.  Coulan  v.  Doull,  133 
U.  S.  216,  33  L.  ed.  596,  10  Sup.  Ct.  Rep. 
253;  Wilson  v.  Fosket,  6  Met.  400,  39  Am. 
Dec.  736;  Converse  v.  Wales,  4  Allen,  512; 
Ramsdill  v.  Wentworth,  101  Mass.  125; 
Lorieux  v.  Keller,  6  Iowa,  196,  68  Am.  Dec. 
696;  Whittemore  T.  Russell,  80  Me.  297,  6 
Am.  St.  Rep.  200,  14  Atl.  197 ;  Re  Atwood, 
14  Utah,  1,  60  Am.  St.  Rep.  878,  45  Pac. 
1036 ;  Schultz  v.  Schultz,  19  N.  D.  688,  125 
N.  W.  555. 

The  only  court  cited  by  appellant  which 
excludes  parol  testimony  under  a  similar 
statute  is  the  supreme  court  of  California. 
In  Re  Garraud,  35  Cal.  336,  the  Cali- 
fornia court  attempted  to  make  a  distinc- 
tion between  the  statute  of  that  state  and 
the  statute  of  Massachusetts,  and  as  a  re- 
sult of  that  distinction  declined  to  follow 
the  Massachusetts  rule,  and  held  that  pa- 
rol evidence  was  not  admissible.  This  de- 
cision has  been  followed  in  the  subsequent 
cases  in  that  state.  Re  Stevens,  83  Cal. 
322,  17  Am.  St.  Rep.  252,  23  Pac.  379; 
Rhoton  v.  Blevin,  99  Cal.  645,  34  Pac.  513; 
Re  Salmon,  107  Cal.  614,  48  Am.  St.  Rep. 
164,  40  Pac.  1030.  In  Coulam  v.  Doull, 
supra,  the  Supreme  Court  of  the  United 
States,  in  construing  the  statute  of  Utah 
copied  from  that  of  California,  criticized 
and  declined  to  follow  the  California  rule, 
and  followed  that  adopted  by  Massachu- 
setts, where  the  statute  originated. 

As  authority  for  the  proposition  that 
parol  evidence  is  not  admissible,  appellant 
also  cites  decisions  of  the  courts  of  Mis- 
souri, New  Hampshire,  Oregon,  Rhode  Is- 
land, Tennessee,  and  Washington.  These 
courts  hold  that  parol  evidence  is  not  ad- 
missible under  the  statutes  of  those  states. 
But  those  statutes  do  not  contain  the  pro- 
vision here  in  question,  and  are  so  ma- 
terially different  from  our  own  statute  that 
decisions  construing  them  are  not  in  point. 

As  the  legislature,  without  indicating  any 
intention  to  exclude  parol  evidence,  changed 
our  statute  to  its  present  form  after  the 
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great  weight  of  authority  had  determined 
tliat  8uch  evidence  was  admissible  under 
similar  statutes,  the  court  cannot  read  into 
the  statute  the  restriction  urged  by  appel- 
lant, and  it  follows  that  the  ruling  of  the 
trial  court  was  correct. 

2.  The  trial  court  found  from  the  eri- 
dence  that  the  failure  to  make  any  provi- 
sion for  the  appellant  was  intentional  on 
the  part  of  the  testator,  and  not  occasioned 
by  accident  or  mistake.  It  is  not  necessary 
to  discuss  the  testimony  in  detail,  and  we 
will  merely  say  that  it  tended  to  ^ow  that 
the  testator  believed  that  the  appellant 
was  a  spurious  child,  and  not  his  own,  and 
that  they  had  never  communicated  with  or 
seen  each  other.  The  evidence  clearly  raised 
a  question  of  fact,  and  is  sufficient  to  sus- 
tain the  finding  of  the  trial  court. 

The  order  appealed  from  is  affirmed. 


MINNESOTA  SUPR£M£  COURT. 

HERMAN  KRAHN,  Respt., 

V. 

J.  L.  OWENS  COMPANY,  Appt. 
(125  Minn.  33,  145  N.  W.  626.) 

Sale  —  dangerous  machine. 

1.  Defendant  manufactures  bean  and  pea 
threshers.  It  sold  an  outfit  to  a  firm  of 
threshcrmen  who  engaged  to  thresh  for 
plaintiff,  a  farmer.  Plaintiff,  after  cleaning 
up  about  the  machine  got  on  top  of  the 
separator  to  throw  the  remnants  into  the 
feeder.  While  so  engaged  a  board  broke, 
and  his  foot  caught  in  the  cylinder. 

Same  —  liability  of  manufacturer. 

2.  One  who  manufactures  and  sells  an 
article  not  ordinarily  of  a  dangerous  nature, 
which  is  calculated  for  use  by  others  than 
the  vendee,  may  be  liable  to  a  person  not 
the  vendee,  who  uses  the  article  in  the  usual 
course  of  business,  for  injuries  due  to  de- 
fects which  render  the  use  of  the  article 
dangerous  to  life  or  limb. 

The  conditions  necessary  to  a  recovery, 
as  applied  to  this  case,  are:  That  the 
board  was  so  defective  as  to  be  dangerous 
to  life  and  limb;  that  defendant  knew  of 
the  defect  when  it  sold  the  machine,  or  at 
least  ought  to  have  known  it;  that  the  defect 
was  the  proximate  cause  of  the  injury; 
that  the  defect  was  concealed  to  such  an  ex- 
tent that  ordinary  observation  on  the  part 
of  plaintiff  would  not  discover  it;  that  the 

Headnotes  by  Hallam,  J. 

Note.  —  As  to  liability  of  manufacturer, 
packer,  or  vendor  to  person  not  in  privity 
of  contract,  for  injury  from  defects  in 
article  sold,  see  notes  to  Tomlinson  v.  Ar- 
mour &  Co.  10  L.R.A.(N.S.)  923,  and  Ma- 
zetti  V.  Armour  &  Co.  48  L.R.A.(N.S.)  213; 
and  see  also  reference  in  latter  note  to  notes 
on  analogous  questions. 
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board  was  intended  for  the  purpose  for 
which  it  was  being  used;  and  that  plaintiff 
was  one  of  the  class  of  persons  by  whom  it 
was  contemplated  the  article  would  be 
used. 

Appeal  —  evidence  of  eastern. 

3.  The  question  whether  sufficient  founda- 
tion has  been  laid  to  enable  a  witness  to 
testify  as  to  a  custom  is  a  matter  which  the 
trial  judge  must,  in  the  exercise  of  a  sound 
discretion,  pass  upon  as  a  question  of  fact, 
and  his  decision  ought  not  to  be  reversed 
except  in  a  very  clear  and  strong  case. 

Trial   •»   instructions   —   credibility   of 
witnesses. 

4.  The  trial  court  properly  refused  to 
single  out  particular,  witnesses,  and  to 
charge  particularlv  as  to  matters  bearing 
upon  their  credibility.  Other  rulings  upon 
requests  to  charge  present  no  reversible 
error. 

Damages  —  excess. 

5.  The  damages  are  excessive. 


(February  20,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty denying  its  motion  for  judgment  not- 
withstanding a  verdict  in  plaintiff^s  favor, 
in  an  action  brought  to  recover  damages 
for  personal  injuries  for  which  defendant 
was  alleged  to  be  responsible.  Affirmed  on 
condition. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Llnd,  Ueland,  &  Jerome,  for 
appellant : 

A  local  custom  could  not  bind  defendant 
unless  it  had  knowledge  thereof  prior  to 
the  sale  of  the  machine  to  Murphy  & 
Hughes,  and  at  the  time  of  sale  had  in 
view  such  custom,  so  that  it  could  be 
charged  with  knowledge  of  the  manner  in 
which  the  machine  would  probably  be  used. 

Minneapolis  Trust  Co.  v.  Menage,  73 
Minn.  441,  76  N.  W.  195;  Fluhrer  v.  Lake 
Shore  &  M.  S.  R.  Co.  121  Mich.  212,  80 
N.  W.  23;  Hathesing  v.  Laing,  L.  R.  17 
Eq.  92,  43  L.  J.  Ch.  N.  S.  233,  29  L.  T. 
N.  S.  734,. 2  Asp.  Mar.  L.  Cas.  170;  The 
Reeside,  2  Sumn.  567,  Fed.  Cas.  No.  11,657. 

Proof  of  local  custom  without  establish- 
ing knowledge  of  the  same  in  the  party 
sought  to  be  bound  is  not  sufficient. 

Talbot  V.  Mattox,  D.  &  P.  Realty  Co.  26 
Okla.  298,  109  Pac.  128;  Barrie  v.  Quinby, 
206  Mass.  259,  92  N.  £.  451;  Lemke  v. 
Hage,  142  Wis.  178,  135  Am.  St.  Rep.  1066, 
125  N.  W.  440;  Chateaugay  Ore  ft  Iron 
Co.  V.  Blake,  344  U.  S.  476,  36  L.  ed. 
510,  12  Sup.  Ct.  Rep.  731;  Hone  v.  Mutual 
Safety  Ins.  Co.  1  Sandf.  137;  Simmons  v. 
Law,  8  Bosw.  213;  Van  Hoesen  v.  Cameron, 
54  Mich.  609,  20  N.  W.  609;  Strong  v. 
Grand  Trunk  R.  Co.  15  Mich.  206,  93  Am. 
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Dec.  189;  The  Gualala,  102  C.  C.  A.  548, 
178  Fed.  402;  Smith  v.  National  Bank, 
191  Fed.  231;  William  Laurie  Co.  v.  Mc- 
Cullough,  174  Ind.  477,  90  N.  E.  1014,  92 
N.  £.  337,  Ann.  Cas.  1913A,  49. 

Defendant  would  not  be  liable  in  case 
the  defect  was  not  concealed,  or  in  case 
it  was  known  to  the  owners  of  the  machine. 

Griffin  t.  Jackson  Light  &  P.  Co.  128 
Mich.  653,  55  L.RJl.  318,  92  Am.  St.  Kep. 
496,  87  N.  W.  888;  Losee  t.  Clute,  51  N. 
Y.  494,  10  Am.  Rep.  638;  Bragdon  y. 
Perkins-Campbell  Co.  66  L.R.A.  924,  30 
C.  C.  A.  567,  58  U.  S.  App.  91,  87  Fed. 
109,  5  Am.  Neg.  Rep.  277 ;  Carter  v.  Towne, 
103  Mass.  507;  Fitzmaurice  v.  Fabian,  147 
Pa.  199,  23  Atl.  444;  Curtin  v.  Somerset, 
140  Pa.  70,  12  L.RJ1.  322,  23  Am.  St.  Rep. 
220,  21  Atl.  244;  Glynn  v.  Central  R.  Co. 
175  Mass.  510,  78  Am.  St.  Rep.  507,  56 
K.  £.  698,  7  Am.  Neg.  Rep.  442. 

Mere  negligence  in  the  manufacture  of  an 
article  which  is  subsequently  sold  and 
passes  into  the  hands  of  a  remote  vendee 
or  user  who  has  no  contractual  relation 
with  the  manufacturer,  and  who  is  injured 
by  the  defective  condition  of  the  manu- 
factured article,  is  not  sufficient  to  render 
the   manufacturer   liable. 

Heizer  v.  Kingsland  &  D.  Mfg.  Co.  110 
Mo.  605,  15  L.R.A.  821,  33  Am.  St.  Rep. 
482,  19  S.  W.  630;  Hasbrouck  v.  Armour 
A  Co.  139  Wis.  364,  23  L.R.A.(N.S.)  876, 
121  N.  W.  157,  21  Am.  Neg.  Rep.  430. 

There  can  be  no  recovery  unless  there  is 
actual  knowledge  on  the  part  of  the  manu* 
facturer  of  the  defective  condition  of  the 
manufactured  article  at  or  prior  to  the 
time  of  sale. 

Huset  V.  J.  I.  Case  Threshing  Mach.  Co. 
61  L.RJ1.  303,  57  C.  C.  A.  237,  120  Fed. 
865;  Zieman  v.  Kieckhefer  Elevator  Mfg. 
Ca  90  W^is.  497,  63  N.  W.  1021. 

No  cause  of  action  arises  unless  the  de- 
fect was  actually  known  to  the  defendant 
at  or  prior  to  the  time  of  sale. 

Zieman  v.  Kieckhefer  Elevator  Mfg.  Co. 
supra. 

Nor  does  any  cause  of  action  arise  un- 
less such  defect  was  concealed  by  the  manu- 
facturer in  such  a  manner  that  the  vendee 
could  not  or  would  not  be  likely  to  dis- 
cover such  defect. 

Pierce  v.  C.  H.  Bidwell  Thresher  Co.  153 
Mich.  323,  116  N.  W.  1104;  Woodward 
Y.  Miller,  119  Ga.  618,  64  L.R.A.  932,  100 
Am.  St.  Rep.  188,  46  S.  E.  847;  KucUing 
Y.  Roderick  Lean  Mfg.  Co.  183  N.  Y.  78, 
2  L.R.A.(N.S.)  303,  111  Am.  St.  Rep.  691, 
75  N.  E.  1098,  5  Ann.  Cas.  124,  19  Am. 
Neg.  Rep.  407;  Schubert  v.  J.  R.  Clark 
Co.  49  Minn.  331,  15  L.R.A.  818,  32  Am. 
St.  Rep.  569,  51  N.  W.  1103;  O'Brien  v. 
American  Bridge  Co.  110  Minn.  364,  32 
51  L.R.A.(N.S.) 


L.R.A.(N.S.)  980,  136  Am.  St.  Rep.  503, 
125  N.  W.  1012. 

The  verdict  of  $15,000  awarded  to  plain- 
tiff was  clearly  excessive,  and  appears  to 
have  been  given  under  the  influence  of  pas- 
sion and  prejudice. 

Goss  V.  Goss,  102  Minn.  346,  113  N.  W. 
690;  Kanz  v.  J.  Neils  Lumber  Co.  114 
Minn.  466,  36  L.R.A.(N.S.)  269,  131  N. 
W.  643,  3  N.  C.  C.  A.  53;  Gibson  v.  Chicago 
G.  W.  R.  Co.  117  Minn.  143,  38  L.R.A. 
(N.S.)  184,  134  N.  W.  516,  Ann.  Cas. 
1913C,  1263;  Anderson  v.  Foley  Bros.  110 
Minn.  151,  124  N.  W.  987;  Sloniker  y. 
Great  Northern  R.  Co.  76  Minn.  306,  79  N. 
W.  168,  6  Am.  Neg.  Rep.  298;  Rangenier 
V.  Seattle  Electric  Co.  52  Wash.  401,  100 
Pac.  842;  Wimber  v.  Iowa  C.  R.  Co.  114 
Iowa,  551,  87  N.  W.  505;  Bell  v.  Globe 
Lumber  Co.  107  La.  725,  31  So.  994;  Slette 
V.  Great  Northern  R.  "Co.  53  Minn.  341,  55 
N.  W.  137. 

Messrs.  li.  K.  Eaton,  Walter  D.  Corri- 
gan,  Henry  Mahoney,  and  Walter  1j. 
Gold,  for  respondent: 

Defendant's  liability  is  well  settled. 

O'Brien  v.  American  Bridge  Co.  110 
Minn.  364,  32  L.R.A.(N.S.)  980,  136  Am. 
St.  Rep.  503,  126  N.  W.  1012;  Pierce  v. 
C.  H.  Bidwell  Thresher  Co.  153  Mich.  323, 
116  N.  W.  1104;  Waters-Pierce  Oil  Co.  v. 
Deselms,  212  U.  S.  159,  53  L.  ed.  453,  29 
Sup.  Ct.  Rep.  270;  Berger  v.  Standard  Oil 
Co.  126  Ky.  155,  11  L.R.A.(N.S.)  238,  103 
S.  W.  245;  Schubert  v.  J.  R.  Clark  Co.  49 
Minn.  331,  16  L.R.A.  818,  32  Am.  St.  Rep. 
559,  51  N.  W.  1103;  Thomas  v.  Winchester, 
6  N.  Y.  397,  57  Am.  Dec.  455;  Norton  v. 
Sewall,  106  Mass.  143,  8  Am.  Rep.  298; 
Elkins  V.  McKean,  79  Pa.  493;  Wellington 
V.  Downer  Kerosene  Oil  Co.  104  Mass.  64; 
Bishop  V.  Weber,  139  Mass.  411,  52  Am. 
Rep.  715,  1  N.  E.  154;  Moon  y.  Northern 
P.  R.  Co.  46  Minn.  106,  24  Am.  St.  Rep. 
194,  48  N.  W.  679;  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  61  L.R.A.  303,  57  C. 
C.  A.  237,  120  Fed.  865 ;  Coughtry  v.  Globe 
Woolen  Co.  56  N.  Y.  124,  15  Am.  Rep.  387 ; 
Bright  V.  Barnett  &  R.  Co.  88  Wis.  299, 
26  L.RAl.  524,  60  N.  W.  418;  Roddy  v. 
Missouri  P.  R.  Co.  104  Mo.  234,  12  L.R.A. 
746,  24  Am.  St.  Rep.  333,  15  S.  W.  1112; 
Earl  Y.  Lubbock  [1905]  1  K.  B.  253,  74 
L.  J.  K.  B.  N.  8.  121,  53  Week.  Rep. 
145,  91  L.  T.  N.  S.  830,  21  Times  L.  R. 
71,  1  Ann.  Cas.  763;  Holmvik  v.  Parsons 
Band  Cutter  &  SelfFeeder  Co.  98  Minn. 
424,  108  N.  W.  810;  Lechman  v.  Hooper, 
52  N.  J.  L.  263,  19  Atl.  215;  Woodward  v. 
Miller,  119  Ga.  618,  64  L.R.A.  932,  100 
Am.  St.  Rep.  188,  46  S.  E.  847;  Randall 
V.  NewBon,  L.  R.  2  Q.  B.  Div.  102,  46 
L.  J.  Q.  B.  N.  S.  259,  36  L.  T.  N.  S.  164, 
25  Week.  Rep.  313,  23  Eng.  Rul.  Cas.  480; 
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Uasbrouck  v.  Armour  &.  Co.  139  Wis.  357, 
23  L.R.A.(N.S.)  870,  121  N.  W.  157,  21 
Am.  Neg.  Rep.  430;  Wickert  T.  Wisconsin 
C.  R.  Co.  142  Wis.  375,  126  N.  W.  943,  20 
Ann.  Cas.  452;  Pizzo  v.  Wiemann,  149 
Wis.  235,  38  L.R^.(N.S.)  678,  134  N.  W. 
899,  Ann.  Cas.  1913C,  803,  3  N.  C.  C.  A. 
149. 

The  doctrine  of  ret  ipsa  loquitur  is  ap- 
plicable. 

O'Brien  v.  American  Bridge  Co.  110 
Minn.  364,  32  L.R.A.(N.S.)  980,  136  Am. 
St.  Rep.  603,  125  N.  W.  1012;  Ryder  v. 
Kinsey,  62  Minn.  85,  34  L.R.A.  557,  54 
Am.  St.  Rep.  623,  64  N.  W.  94;  Mullen  v. 
St.  John,  67  N.  Y.  567,  15  Am.  Rep.  530; 
1  Shearm.  &  Redf.  Neg.  §§  69,  60;  2  Thomp. 
Ncg.  1231;  Montbriand  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  191  Fed.  988;  Pierce  v.  C. 
H.  Bidwell  Thresher  Co.  163  Mich.  323,  116 
N.  W.  1104;  Moore  v.  Parker,  91  N.  C. 
276;  Strup  v.  Edens,  22  Wis.  432. 

The  damages  were,  under  all  the  cir- 
cumstances, moderately   assessed. 

Canfield  y.  Chicago,  R.  I.  &  P.  R.  Co. 
142  Iowa,  668,  121  N.  W.  186;  Rogers  v. 
Hiram  J.  Allen  Lumber  Co.  129  La.  900, 
39  L.R.A.(N.S.)  202,  57  So.  166;  Cross  v. 
Lee  Lumber  Co.  130  La.  66,  57  So.  631; 
Retan  v.  Lake  Shore  &  M.  S.  R.  Co.  94 
Mich.  146,  53  N.  W.  1094;  Smith  v.  Whit- 
tier,  95  Cal.  279,  30  Pac.  529;  Texas  & 
N.  0.  R.  Co.  Y.  Kelly,  34  Tex.  Civ.  App. 
21,  80  S.  W.  1073;  Alberti  y.  New  York, 
L.  £.  &  W.  R.  Co.  43  Hun,  421;  Erham  y. 
Brooklyn  City  Co.  60  Hun,  580,  38  N.  Y. 
S.  R.  990,  14  N.  Y.  Supp.  336;  Missouri 
P.  R.  Co.  Y.  Mackey,  33  Kan.  298,  6  Pac. 
291;  Roth  y.  Union  Depot  Co.  13  Wash. 
525,  31  L.R.A.  861,  43  Pac.  641,  44  Pac. 
263;  O'Brien  y.  J.  G.  White  &  Co.  105 
Me.  308,  74  Atl.  721;  International  &  G. 
N.  R.  Co.  Y.  Brice,  —  Tex.  Civ.  App.  — , 
126  S.  W.  613;  Lannon  y.  Chicago,  159 
111.  App.  695;  Fourche  River  Valley  &  I. 
T.  R.  Co.  Y.  Tippett,  101  Ark.  376,  142 
S.  W.  620;  Freeman  v.  Johnson,  —  Tex. 
Civ.  App.  — ,  136  S.  W.  275;  Greer  v. 
Great  Northern  R.  Co.  115  Minn.  213,  132 
N.  W.  6;  Freeman  v.  Harrison,  —  Tex. 
Civ.  App.  — ,  143  S.  W.  686;  Freeman  v. 
McElroy,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
428;.Bugge  y.  Seattle  Electric  Co.  54  Wash. 
483,  103  Pac.  824;  Kanz  v.  J.  Neils  Lum- 
ber Co.  114  Minn.  466,  36  L.R.A.(N.S.) 
269,  131  N.  W.  643,  3  N.  C.  C.  A.  53; 
Eichhorn  v.  Central  R.  Co.  185  Fed.  624; 
Gibson  v.  Chicago  G.  W.  R.  Co.  117  Minn. 
143,  38  L.R.A.(N.S.)  184,  134  N.  W.  616, 
Ann.  Cas.  191 3C,  1263;  Texas  &  N.  O.  R. 
Co.  v.  Brouillette,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  886;  Choppin  v.  New  Orleans  &  C. 
R.  Co.  17  La.  Ann.  19;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Hynes,  21  Tex.  Civ.  App. 
61  L.R,A.(N.S.) 


34,  50  S.  W.  624,  6  Am.  Neg.  Rep.  208; 
Chicago  City  R.  Co.  v.  Wilcox,  33  Ul.  App. 
450;  Galveston,  H.  &  S.  A.  R.  Co.  y.  Ab- 
bey, 29  lex.  Civ.  App.  211,  68  S.  W.  293; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Porfert, 
72  Tex.  344,  10  S.  W\  207;  Texarkana  & 
F.  S.  R.  Co.  Y.  Toliver,  37  Tex.  Civ.  App. 
437,  84  S.  W.  375;  Chicago,  B.  A  Q.  R. 
Co.  Y.  Dunn,  106  111.  App.  194;  Spooner  v. 
Delaware,  L.  &  W.  R.  Co.  115  N.  Y.  22, 
21  N.  E.  696;  Kalfur  v.  Broadway  Ferry 
&  M.  Ave.  R,  Co.  161  N.  Y.  660,  57  N.  E. 
1113;  Hicks  v.  Nassau  Electric  R.  Co.  47 
App.  Div.  479,  62  N.  Y.  Supp.  597;  William- 
son v.  Brooklyn  Heights  R.  Co.  53  App. 
Div.  399,  66  N.  Y.  Supp.  1054,  8  Am.  Neg. 
Rep.  311;  Allen  Y.  Wisconsin  C.  R.  Co. 
107  Minn.  1,  119  N.  W\  423;  Burho  v. 
Minneapolis  &  St.  L.  R.  Co.  121  Minn. 
326,  141  N.  W.  300;  Tierney  v.  Minneapo- 
lis &  St.  L.  R.  Co.  33  Minn.  311,  63  Am. 
Rep.  35,  23  N.  W.  229;  Olson  v.  St.  Paul 
&  D.  R.  Co.  45  Minn.  636,  22  Am.  St.  Rep. 
749,  48  N.  W.  445,  4  Am.  Neg.  Cas.  244; 
Larson  v.  Haglin,  103  Minn.  257,  114  N. 
W.  958;  Clay  v.  Chicago,  M.  &  St.  P.  R. 
Co.  104  Minn.  1,  115  N.  W.  949;  Spraguc 
V.  Wisconsin  C.  R.  Co.  104  Minn.  58,  116 
N.  W.  104;  Whitehead  v.  Wisconsin  C.  R. 
Co.  103  Minn.  13,  114  N.  W.  254,  467. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

1.  Defendant  manufactures  self -feeding 
bean  and  pea  threshers.  On  August  8, 
1910,  it  sold  one  of  its  outfits  to  Murphy 
&  Hughes,  in  Wisconsin.  The  separator  of 
this  thresher  looks  much  Uke  the  separator 
of  an  ordinary  grain  thresher,  and  operates 
upon  similar  principles.  It  is  fed  at  the 
front.  The  feed  table  stands  4  fcft  7 
inches  from  the  ground.  Just  back  of  the 
feed  table  is  a  raised  hood  or  cap.  Within 
this  are  two  knife  cylinders  with  interlock- 
ing knives.  Just  back  of  this  hood  or 
cap,  and  directly  above  the  rear  part  of 
the  cylinder,  is  a  removable  board,  9 
inches  wide,  extending  across  the  machine, 
resting  upon  bearings  at  the  ends,  and  held 
in  place  by  a  cleat  at  each  and.  The  board 
is  removable  to  permit  of  access  to  the  cyl- 
inders when -they  become  clogged.  The  top 
of  this  board  is  painted  red,  the  bottom 
is  unpainted.  Plaintiff  is  a  Wisconsin 
farmer.  On  September  2,  1910,  he  engaged 
Murphy  &  Hughes  to  thresh  peas  on  his 
farm.  As  the  job  was  about  finished  the 
crew  gathered  up  the  loose  remnants  about 
the  machine  and  put  them  in  bags.  Plain- 
tiff climbed  on  top  of  the  machine  to  empty 
these  bags  into  the  feeder,  standing  as 
he  did  so  upon  the  removable  board,  and 
reaching  over  the  hood  or  cap.  While  so 
engaged    this    board    broke,    his    left    foot 
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cmme  into  contact  with  the  knives  and  am- 
putation became  necessary.  Flaintitf  had 
a  verdict  for  $15,000. 

2.  There  was  no  contractual  relation  be- 
tween plaintiff  and  defendant.  But  it  is 
well  settled  that  there  may  be  liability  for 
personal  injury  independent  of  any  contrac- 
tual relation.  A  duty  with  respect  to  in- 
strumental ities  delivered  under  contract 
may  exist  towards  others  than  the  contract- 
ing parties.  One  who  manufactures  and 
flells  an  article  not  ordinarily  of  a  danger- 
ous nature,  which  is  calculated  for  use  by 
others  than  the  vendee,  may  be  liable  to  a 
person  not  the  vendee,  who  uses  it  in  the 
usual  course  of  business,  for  injuries  due 
to  defects  which  render  the  use  of  the  arti- 
cle dangerous  to  life  or  limb.  Schubert  v. 
J.  R.  Clark  Co.  49  Minn.  331,  15  L.R.A. 
818,  32  Am.  St.  Rep.  559,  51  N.  W.  1103; 
O'Brien  v.  American  Bridge  Co.  110  Minn. 
364,  32  L.RJl.(N.S.)  980,  136  Am.  St.  Rep. 
503,  125  N.  W.  1012. 

The  conditions  necessary  to  a  recovery,  as 
applied  to  this  case,  are  as  follows: 

it  must  appear  that  the  board  was  so  de- 
fective as  to  be  dangerous  to  life  or  limb. 
*  There  was  ample  proof  that  it  was  defec- 
tive. Several  of  defendant's  witnesses  ad- 
mitted it.  One  portion  of  the  broken  board, 
the  longer  end,  was  exhibited  to  the  jury 
and  to  this  court.  The  board  was  cross- 
grained  and  unfit  for  use  in  any  place 
where  it  was  required  to  bear  a  man's 
weight.  Its  position,  over  a  knife  cylinder, 
was  such  that  the  consequence  of  a  man's 
breaking  through  was  necessarily  extreme- 
ly dangerous. 

It  must  appear  that  the  defendant  knew 
of  these  defect  when  it  sold  the  separator, 
or  at  least  that  it  ought  to  have  known  of 
it.  Many  cases  hold  that  actual  knowledge 
is  necessary,  and  that  the  action  is  in 
effect  one  sounding  in  deceit,  and  not  in 
negligence.  Heizer  v.  Kingsland  &  D.  Mfg. 
Co.  110  Mo.  605,  15  L.R.A.  821,  33  Am. 
St.  Rep.  482,  19  S.  W.  630;  Bragdon  v. 
Perkins-Campbell  Co.  66  L.R.A.  924,  30  C. 
C.  A.  567,  58  U.  8.  App.  91,  87  Fed.  109, 

5  Am.  Neg.  Rep.  277;  Curtin  v.  Somerset, 
140  Pa.  70,  12  L.R.A.  322,  23  Am.  St.  Rep. 
220,  21  Atl.  244 ;  Kuelling  v.  Roderick  Lean 
Mfg.  Co.  2  L.R.A.(N.S.)  303,  and  note 
(183  N.  Y.  78,  111  Am.  St.  Rep.  691,  75 
N.  E.  1098,  5  Ann.  Cas.  124,  19  Am.  Neg. 
Rep.  407);  1  Thomp.  Neg.  §  827.  Others 
hold  that  mere  negligence  is  sufficient. 
Watson  y.  Augusta  Brewing  Co.  124  Ga. 
121,  1  L.R.A.(N.S.)  1178,  110  Am.  St. 
Rep.  157,  52  S.  E.  152,  19  Am.  Neg.  Rep. 
107;  Clement  v.  Crosby  &  Co.  148  Mich. 
293,  10  L.R.A.(N.S.)  588,  12  Ann.  Cas. 
266,  111  N.  W.  745;  Hasbrouck  v.  Armour 
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121  N.  W.  167,  21  Am.  Neg,  Rep.  430; 
1  Thomp.  Neg.  §  828.  It  is  not  necessary 
in  this  case  to  determine  whether  anything 
short  of  actual  knowledge  on  the  part  of 
defendant  will  furnish  a  basis  of  liability, 
for  the  jury  found  in  answer  to  a  special 
question,  that  defendant  did  know  of  the 
defect  at  the  time  of  the  sale.  This  find- 
ing is  amply  sustained  by  the  proof.-  Every 
board  that  went  into  the  machine  was 
closely  inspected  by  defendant  before  it  was 
used.  The  defect  in  this  board  was  so  obvi- 
ous that  an  inspection  could  not  fail  to 
discover  it. 

It  must  appear  that  the  breach  of  duty 
on  the 'part  of  defendant  was  the  proxi- 
mate cause  of  the  accident.  Defendant  con- 
tends that  Murphy  &  Hughes,  to  whom  the 
separator  was  sold,  had  knowledge  of  the 
defect  before  the  accident,  and  that  this 
knowledge  on  their  part  made  the  negli- 
gence their  own,  and  broke  the  sequence  of 
events  necessary  to  make  the  negligence 
of  the  defendant  the  proximate  cause.  The 
jury  found  that  Murphy  &  Hughes  had  no 
such  knowledge.  This  finding  is  sustained 
by  the  evidence.  Both  Murphy  and  Hughes 
69  testified.  There  is  no  direct  evidence 
to  the  contrary.  This  board  was  very  fre- 
quently taken  up  and  had  they  examined 
the  under  side  they  would  have  observed 
the  defect.  But  they  were  under  no  duty 
to  examine  it.  The  circumstances  disclosed 
by  the  evidence  do  not.  compel  a  finding 
that  Murphy  &  Hughes  knew  of  the  de- 
fect. We  do  not  wish  to  be  imderstood 
as  holding  that  knowledge  on  the  part  of 
Murphy  &  Hughes  would  relieve  defendant 
from  liability.  Some  cases  so  hold.  Griflin 
V.  Jackson  Light  &  P.  Co.  128  Mich.  653, 
55  L.R.A.  318,  92  Am.  St.  Rep.  496,  87  N.  W. 
888.  Others  hold  to  the  contrary.  See 
Waters-Pierce  Oil  Co.  v.  Deselms,  212  U. 
S.  159,  179,  53  L.  ed.  453,  463,  29  Sup. 
Ct.  Rep.  270,  and  cases  cited.  That  ques- 
tion is  not  involved  here,  and  we  do  not 
decide  it.  It  is  claimed  that  the  board 
was  not  in  its  proper  position,  and  that 
this,  and  not  the  defect  in  the  board, 
caused  it  to  break.  The  jury  found  that 
the  board  was  in  place.  The  evidence  sus- 
tains this  finding.  The  only  direct  evi- 
dence is  to  this  effect.  Defendant  contends 
that  the  appearance  of  the  remnants  of  the 
board,  together  with  other  circumstances, 
compels  the  inference  that  the  board  was 
out  of  place  and  that  it  slipped  into  the 
cylinder  before  it  broke.  We  have  exam- 
ined the  evidence  with  care  and  are  unable 
to  arrive  at  that  conclusion. 

It  must  appear  that  the  defect  was  con- 
cealed to  such  an  extent  that  ordinary  ob- 
servation on  the  part  of  plaintiff  would 
not  discover  it.     Schubert  ▼.  J.  R.  Clark 
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Co.  49  Minn.  331,  15  L..R.A.  818,  32  Am. 
St.  Rep.  559,  51  N.  W.  1103.  This  defect 
VftLB  concealed  by  paint  so  that  a  careful 
examination  of  it  from  the  outside  would 
not  disclose  it.  Only  by  turning  the  board 
over  could  the  defect  be  seen.  To  all  in- 
tents and  purposes  it  was  a  concealed 
defect. 

It  must  appear  that  the  board  was  in- 
tended lor  the  purpose  for  which  it  was 
being  used.  The  evidence  is  quite  decisive 
that  men  necessarily  stand  and  walk  on 
top  of  these  separators  when  not  in  opera- 
tion, in  driving  from  place  to  place,  and 
in  cleaning  out  the  cylinders.  There  is 
also  ample  evidence  that  one  of  the  opera- 
tors of  the  thresher  was  necessarily  often 
on  top  of  the  machine  when  it  was  in 
operation,  going  upon  every  part  of  the 
top  from  end  to  end,  adjusting  belts,  oiling 
the  bearings,  and  watching  the  work  of 
the  men.     This,  however,  is  not  enough. 

It  must  appear  that  plaintilf  was  one 
of  the  class  of  persons  by  whom  defendant 
contemplated  the  board  would  be  used. 
Otherwise  defendant  would  owe  him  no 
duty.  Negligence  presupposes  a  duty  to  ex- 
ercise care  toward  the  person  complaining. 
If  defendant  owed  plaintiff  no  duty  of 
care,  there  was  no  negligence  of  which 
plaintiff  could  complain.  O'Brien  v.  Amer- 
ican Bridge  Co.  110  Minn.  364,  32  L.R.A. 
(N.S.)  980,  136  Am.  St.  Rep.  503,  125  N. 
W.  1012.  We  are  of  the  opinion  that  the 
evidence  amply  shows  that  the  work  that 
plaintiff  was  doing  brought  him  within  the 
class  of  persons  by  whom  it  was  contem- 
plated this  board  would  be  used.  The 
process  of  cleaning  up  was  necessary.  The 
loose  stuff  so  cleaned  up  could  not  be 
pitched  into  the  feeder  with  a  fork.  It 
was  necessary  to  use  bags  or  baskets.  The 
feeder  was  too  high  to  make  it  convenient 
to  empty  bags  or  baskets  into  it  from  the 
ground.  It  is  claimed  that  they  could  be 
emptied  into  a  repeat  elevator  which 
catches  the  unthreshed  pods  that  go  over 
the  sieve  and  carries  them  back  to  the 
cylinder  again.  Plaintiff's  witnesses,  how- 
ever, testify  that  this  is  not  practicable. 
There  is  also  evidence  that  the  manner  in 
which  plaintiff  was  doing  this  work  was 
customary  in  the  operation  of  such  ma- 
chines, and  that  the  custom  was  so  common 
that  defendant's  knowledge  of  it  may  be 
presumed.  The  jury  might  fairly  find  that 
plaintiff  was  doing  a  necessary  part  of  the 
work  in  a  reasonable,  practicable,  and  cus- 
tomary way,  and  that  he  was  one  of  the 
class  of  persons  by  whom  it  was  contem- 
plated the  board  should  be  used. 

We  are  of  the  opinion  that,  by  reason  of 
the  foregoing  facts,  the  question  of  defend- 
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ant's  liability  to  plaintiff  was  one  for  tbm 
jury  to  determine. 

3.  Defendant  assigns  some  errors  in  law. 
The  court  permitted  plaintiff  to  give  evi- 
dence that  he  was  following  a  customary 
method  of  work  at  the  time  he  was  injured. 
This  is  assigned  as  error,  the  alleged 
ground  of  error  being  that  plaintiff  bad 
not  shown  sufficient  knowledge  of  the  meth- 
od of  operation  of  a  bean  and  pea  thresber 
to  render  him  competent  to  testify  on  this 
subject.  Plaintiff  had  never  worked  about 
a  bean  and  pea  thresher  before.  Ue  had, 
however,  worked  for  years  about  a  grain 
thresher.  We  do  not  regard  the  admission 
of  this  evidence  as  reversible  error.  The 
qualification  of  the  witness  to  testify  in 
such  a  case  is  a  matter  which  the  trial 
judge  must,  in  the  exercise  of  a  sound  dis- 
cretion, pass  upon  as  a  matter  of  fact,  and 
his  decision  ought  not  to  be  reversed  except 
in  a  very  clear  and  strong  case.  Stevens 
V.  Minneapolis,  42  Minn.  130,  43  N.  W.  842; 
Meyers  v.  McAllister,  94  Minn.  510,  103 
N.  W.  564.  In  view  of  the  similarity  be- 
tween grain  threshers  and  bean  and  pea 
threshers,  we  do  not  consider  that  the  court 
abused  its  discretion  in  receiving  plain- 
tiff's testimony. 

4.  Defendant  requested  the  court  to 
charge  the  jury  that  in  determining  the 
weight  to  be  given  to  the  testimony  ol 
Murphy  &  Hughes,  it  was  proper  to  take 
into  consideration  their  interest  in  the  out- 
come, and  more  specifically  that  an  admis- 
sion by  them  of  their  knowledge  of  the 
defective  condition  of  the  board  miglit  ren- 
der themselves  liable  to  plaintiff  for  his 
injuries.  The  court  refused  this  request, 
but  charged  fully  and  correctly  as  to  the 
credibility  of  the  witnesses  generally,  and 
as  to  the  consideration  to  be  given  to  their 
interest  in  the  outcome  of  the  case.  This 
was  sufficient.  The  practice  of  singling 
otit  a  particular  witness  and  charging 
specifically  as  to  his  interest  in  the  case 
has  often  been  disapproved  by  this  court, 
on  the  ground  that  it  gives  undue  promi- 
nence to  his  testimony  and  tends  to  dis- 
credit it.  The  request  to  charge  was  prop- 
erly refused.  Harriott  v.  Holmes,  77  Minn. 
245,  79  N.  W.  1003 ;  KerUng  v.  G.  W.  Van 
Dusen  ft  Co.  109  Minn.  481,  124  N.  W. 
235,  372. 

Defendant  assigns  as  error  the  refusal  of 
the  court  to  give  its  request  to  instruct  the 
jury  that,  if  plaintiff  was  not  one  of  the 
class  of  persons  who  were  contemplated  as 
likely  to  go  upon  the  separator  when  in 
operation,  he  could  not  recover.  The  re- 
quest was  proper  enough,  but  the  court 
fully  covered  the  subject  by  the  instruc- 
tions in  fact  given. 

5.  We  are  constrained  to  hold  that  the 
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damages  are  excesBive.  In  view  of  the  age 
of  plaintiff,  forty-eight  years  old,  we  have 
decided,  with  some  hesitation,  that  a  new 
trial  should  be  granted,  unless  plaintiff 
shall,  within  twenty  days  after  filing  of  a 
remittitur,  consent  to  a  reduction  of  the 
amount  of  the  verdict  to  $12,000.  In  all 
other  particulars  the  order  appealed  from 
is  aflSrmed. 

Petition  for  rehearing  denied* 


NORTH  DAKOTA  SUPREME  COURT. 

L.  0.  LARSON  et  al.,  Appts., 

V. 

ALBERT  HANSON  et  al.,  Respts. 

(26  N.  D.  406,  144  N.  W.  681.) 

Replevin  •»  redelivery   nndertaking  — 
effect. 

1.  The  redelivery  undertaking  in  claim 
and  delivery  is  not  only  a  substitute  for 
the  possession  of  the  property  by  the  plain- 
tiff, but  is  security  for  any  money  judgment 
recovered. 

Headnotes  by  Spalding,  Ch.  J. 


Same  —  construction. 

2.  The  redelivery  undertaking  in  claim 
and  delivery  must  be  construed  with  refer- 
ence to  the  intent  of  the  legislature  in  pro- 
viding for  it,  and  the  purpose  for  which  it 
is  given. 

Bond  •»  replevin  —  dismissal  as  to  one 
principal  —  effect. 

3.  An  action  in  claim  and  delivery  was 
brought  against  two  defendants;  they  fur- 
nish^ a  statutory  redelivery  undertaking, 
which  recited  that  the  defendants  were  de- 
sirous of  having  the  property  to  which  the 
action  related  returned  to  them.  They  each 
signed  the  undertaking.  H.  and  F.  at  their 
request  executed  such  undertaking  as  sure- 
ties. At  the  conclusion  of  the  taking  of  the 
evidence  on  the  trial,  counsel  for  the  two 
defendants  moved  a  dismissal  as  to  one  de- 
fendant. This  was  not  resisted  by  the  plain- 
tiffs; the  record  indicates  that  it  was 
assented  to;  a  verdict  was  rendered  and 
judgment  entered  in  favor  of  the  plaintiffs, 
and  against  the  other  defendant;  held,  that 
the  dismissal  of  the  one  defendant  did  not 
release  the  sureties  from  liability  upon  the 
undertaking. 

Replevin  —  judgment  •—  Inability  to  re- 
turn property. 

4.  Where,  on  the  record  of  the  trial  of  an 
action  in  claim  and  delivery,  it  appears 
that  the  property  which  is  the  subject  of 
the   action   cannot   be   returned,   judgment 


Note,  —  lAability  of  8ureties  on  hand  in 
judicial  proceedings,  where  judgment 
is  in  favor  of  one  printHpal  and 
against  another. 

Introduction  and  scope. 

Generally,  as  to  the  effect  upon  surety  of 

i'udgment  against  principal,  see  note  to  P. 
iallantine  &  Sons  v.  Fenn,  40  L.R.A.(N.S.) 
698. 

As  to  compromise  or  consent  to  affirmance 
as  affecting  liability  of  surety  upon  appeal 
bond,  see  note  to  First  Nat.  Bank  v.  C.  E. 
Stevens  Land  Co.  43  L.R.A.(N.S.)   1040. 

As  to  amendment  of  claim  or  pleading  as 
discharge  of  sureties  on  bonds  given  to  dis- 
solve attachments  or  on  bail  bonds  in  civil 
actions,  see  note  to  Com.  v.  A.  B.  Baxter  & 
Co.  42  LJl.A.(N.S.)  484. 

The  present  note  is  intended  to  deal  only 
with  the  question  of  the  liability  of  parties 
whose  primary  undertaking  was  that  of 
surety,  and  not  that  of  principal  in  the  bond. 
Therefore,  cases  like  Lewis  v.  Maulden, 
93  Ga.  758,  21  S.  E.  147,  holding  the  prin- 
cipals in  an  appeal  bond  are  sureties  for 
each  other,  and  that  judgment  may  be  en- 
tered against  all  of  such  principals,  though 
the  verdict  is  against  a  part  only,  are  not 
in  point  in  this  note. 

But  in  Landa  v.  Moody,  —  Tex.  Civ.  App. 
— ,  57  S.  W.  51,  it  was  held  that  parties 
who  sign  an  appeal  bond  as  principals  can- 
not be  held  liable  thereimder  for  the  amount 
of  the  judgment  affirmed  against  their  co- 
principals,  when  as  to  them  the  judgment 
on  appeal  is  in  their  favor,  as  they  are 
bound  not  as  sureties,  but  as  principals. 
W  LJLA.(N.S.) 


Cases  like  Blair  v.  Sanborn,  82  Tex.  686, 
18  S.  W.  169,  and  Ovington  v.  Smith,  78 
111.  250,  in  which  the  judgment  is  in  favor 
of  one  obligee  in  the  bond  and  against  an- 
other, but  in  which  the  effect  of  the  judg- 
ment is  the  same  as  to  all  the  principals  in 
the  undertaking,  are  not  within  the  scope 
of  this  note.  Neither  are  cases  like  Bryan 
V.  Simonton,  8  N.  C.  (1  Hawks)  51,  in 
which  one  or  more  of  the  principals  in  the 
bond  taken  in  a  judicial  proceeding  are  re- 
leased by  the  obligee  after  a  judgment 
against  all,  within  its  scope. 

As  a  rule,  statutes  have  been  enacted  in 
the  different  jurisdictions  prescribing,  in 
effect  at  least,  what  shall  be  the  condition 
of  the  bonds  taken  in  the  various  judicial 
proceedings  in  which  such  undertakings  are 
common.  The  purpose  of  all  these  enact- 
ments being  practically  the  same,  namely, 
the  protection  of  the  obligee  in  the  particu- 
lar undertaking  (Vandyke  v.  Weil,  18  Wis. 
277),  the  authorities,  almost  as  a  whole, 
unite  in  holding  that  the  sureties  in  such 
obligations  are  not  discharged  from  liability 
by  a  judgment  in  favor  of  one  principal  and 
against  another.  If  the  rule  were  other- 
wise, a  great  hardship  might  be  worked 
upon  the  obligee  in  the  undertaking,  for  if 
the  obligor  acquitted  was  the  only  solvent 
one,  the  obligee  would  be  without  recourse, 
the  sureties  having  also  been  discharged. 
Almost  sine  exceptione,  the  few  cases  not 
sustaining  the  above  rule  have  been  either 
overruled,  or  else  are  explainable  on  the 
theory  of  the  peculiar  phraseology  of  the 
condition  of  the  particular  bond  under  con- 
sideration. 
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need  not  be  entered  for  its  return  or  pos- 
session. 

Same  —  dissipation  of  property  •—  Jndg:- 
ment  for  money. 

5.  Where  the  record  in  an  action  in  claim 
and  delivery  shows  that  the  defendants  sold 
the  property,  which  consisted  of  about  forty 
head  of  live  stock,  at  auction  to  ten  or 
twelve  different  purchasers,  that  some  of 
them  resold  it  to  others,  and  that  it  was 
scattered  over  a  wide  territory  a  year  be- 
fore the  trial  of  the  action  in  claim  and  de- 
livery, the  plaintiff  has  made  out  a  case 
sustaining  a  judgment  for  money  only  in 
such  action,  and  the  sureties  on  the  re- 
delivery undertaking  are  liable  on  such  un- 
dertaking, unless  they  show  clearly  and  ex- 
plicitly that  the  property  could  have  been 
returned  to  plaintiffs;  and  opinions  of  the 
principals   on    the    undertaking   that   they 


could  have  returned  such  property  at  such 
time  are  inadequate  to  overcome  the  show- 
ing made  by  the  plaintiffs  that  the  prop- 
erty had  been  sold  and  scattered,  and  much 
of  it  resold. 

Elvidence  —  suflUclency. 

6.  Evidence  examined,  and  it  is  held  that 
it  was  sufficient  to  support  a  judgment  in 
claim  and  delivery  for  money  only,  as 
against  the  sureties  on  the  redelivery  under- 
taking, and  this  is  especially  so  when  it  is 
shown  that  the  sureties  executed  the  under- 
taking on  the  day  of  the  advertised  sale, 
and  knew  that  it  was  to  be  sold,  were  pres- 
ent at  the  sale,  saw  it  sold,  and  made  no 
objection  thereto;  such  sale  occurring  prior 
to  the  trial  of  the  action  in  claim  and  de- 
livery. 

(November  20,  1913.) 


This  is  true  notwithstanding  the  fact  that 
ordinarily  "sureties  are  said  to  be  favorites 
of  the  law,  and  a  contract  of  suretyship 
must  be  strictly  construed  to  impose  upon 
the  surety  only  those  burdens  clearly  within 
its  terms,  and  must  not  be  extended  by  im- 
plication or  presumption."    32  Cyc.  73. 


Appeal  bonds. 

In  accord  with  what  has  already  been 
said,  the  sreat  weight  of  authority  supports 
the  rule  that  the  sureties  upon  bonds  given 
upon  appeal  are  not  discharged  from  liabil- 
ity upon  their  undertaking  bv  an  affirmance 
of  the  judgment  as  to  part  of  the  principals 
in  the  bond,  and  a  reversal  as  to  the  others. 
Porter  v.  Singleton,  28  Ark.  483;  Wood  v. 
Orford,  56  Cal.  157;  Ives  v.  Hulce,  17  111. 
App.  35;  Ferguson  v.  Allen,  91  111.  App. 
591;  Lutt  V.  Sterrett,  26  Kan.  561;  Gilpin 
V.  Herd,  86  Ky.  213,  3  S.  W.  143;  Cook  v. 
Ligon,  54  Miss.  625;  Hood  v.  Mathis,  21 
Mo.  308;  Seacord  v.  Morgan,  3  Keyes,  036, 
35  How.  Pr.  487,  affirming  17  How.  Pr.  394; 
Goodwin  v.  Bunzl,  102  N.  Y.  224,  6  N.  E. 
399;  Fritchie  v.  Holden,  67  Hun,  585,  32 
N.  Y.  S.  R.  276,  11  N.  Y.  Supp.  171;  John- 
stone V.  Conner,  13  N.  Y.  Civ.  Proc.  Rep. 
19;  Schultz  V.  United  States  Fidelity 
&  G.  Co.  201  N.  Y.  230,  94  N.  E.  601, 
affirming  134  App.  Div.  260,  118  N.  Y.  Supp. 
977 ;  Ford  v.  Townsend,  1  Robt.  39 ;  Gardner 
V.  Barney,  24  How.  Pr.  467 ;  Brown  v.  Con- 
ner, 32  N.  C.  (10  Ired.  L.)  75;  Alber  v. 
Froehlich,  39  Ohio  St.  245,  overruling  Lang 
V.  Pike,  27  Ohio  St.  498;  MacNeale  v. 
Frackler,  3  Ohio  L.  J.  11 ;  Bentley  v.  Dorcas, 
11  Ohio  St.  398;  Moore  v.  Gore,  2  Tex.  App. 
Civ.  Cas.  (Willson)  61;  Dignowity  v. 
Staacke,  —  Tex.  Civ.  App.  — ,  25  S.  W. 
824;  McFarlane  v.  Howell,  91  Tex.  218,  42 
S.  W.  853 ;  Vandyke  v.  Weil,  18  Wis.  277. 

Wliile  the  particular  wording  of  the  con- 
dition of  the  undertaking  of  the  sureties 
*  must  be  considered  in  determining  the  ques- 
tion of  their  liability  when  the  judgm(>nt 
is  affirmed  as  to  a  part  only  of  the  appel- 
lants, the  courts  have,  nevertheless,  con- 
curred in  holding  that  the  condition  of  the 
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bond  is  not  fulfilled  by  such  partial  affirm- 
ance. Thus,  the  sureties  were  held  liable, 
although  the  judgment  was  affirmed  as 
against  part  only  of  the  principals,  where 
the  bond  was  conditioned  tnat-^ 

— ^the  principals  would  prosecute  their 
appeal  with  effect,  and  in  case  of  judgment 
against  them,  that  they  would  perform  the 
judgment,  sentence,  or  decree,  and  pay  all 
such  damages  as  might  be  awarded  against 
them.  McFarlane  v.  Howell,  91  Tex.  21S, 
42  S.  W.  853.  When  judgment  is  affirmed 
as  to  one  of  several  joint  appellants,  it 
cannot  be  said  that  they  have  prosecuted 
the  appeal  to  effect.  One  has;  the  other 
has  not.  The  condition  of  the  bond  beins; 
that  both  shall  prosecute  to  effect,  the  fail- 
ure of  either  is  a  breach  of  it.  Cook  v. 
Ligon,  64  Miss.  025; 

— the  principals  would  pay  the  full 
amount  of  condemnation  and  costs,  in  case 
a  decree  should  be  rendered  in  favor  of  the 
appellees.  Bentley  v.  Dorcas,  11  Ohio  St. 
398.  The  court  said:  "The  judgment  in 
the  district  court  is  against  a  part  only. 
We  think  the  sureties  in  the  bond  given  by 
all  are  the  sureties  of  all,  and  bound  for 
the  default  of  all.  ...  By  the  terms  of 
the  bond,  they  are  sureties  equally  for  all: 
and  all,  by  uniting  in  the  bond,  must  be  re- 
garded as  bound  for  each  other;" 

— appellants  would  satisfy  such  judgment 
and  costs  as  might  be  adjudged  against 
them,  not  exceeding  a  certain  sum,  and  that 
they  would  prosecute  their  appeal  to  effect, 
etc.  Alber  v.  Froehlich,  39  Ohio  St.  245, 
overruling  Lang  v.  Pike,  27  Ohio  St.  498 
(The  court  was  of  the  opinion  that  the 
language  of  the  statute  in  accordance  with 
which  the  appeal  bond  in  both  cases  was 
conditioned  was,  broad  enough  to  bind  the 
sureties  in  such  bond,  where  the  judgment 
was  in  favor  of  one  of  the  joint  appellants 
and  against  the  other.  The  decision  in 
this  case  also  overruled  the  decision  in 
Marsh  v.  Byrnes,  7  Ohio  L.  J.  345) ; 

— appellants  would  pay  if  judgment  was 
affirmed.    Vandyke  v.  Weil,  18  Wis.  277; 

— defendants  would  prosecute  their  ap- 
peal to  effect  and  without  unnecessary  de- 
lay,  and  satisfy  ^uqIi  jud^ent  iknd  coats 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Stutsman 
County  in  defendants'  favor  in  an  action 
brought  to  recover  upon  a  redelivery  bond 
given  by  them  in  a  claim  and  delivery  ac- 
tion.   Reversed. 

Statement  by  Spalding,  Ch.  J.: 
The  story  of  the  litigation  leading  to  this 
appeal  may  be  epitomized  as  follows:  In 
November,  lOOG,  appellant  Larson  brought 
an  action  in  claim  and  delivery  against  one 
Foley,  and  process  was  placed  in  the  hands 
of  the  appellant  Walker,  as  an  officer,  for 
service.  Walker  took  into  his  possession 
under  the  process  ten  horses,  three  cows, 
three  calves,  thirty -five  hogs,  and  some 
other  property,  at  the  village  of  Kcnsal,  in 


Stutsman  county.  Not  having  means  for 
caring  for  the  live  stock,  he  intrusted  it,  as 
he  supposed  to  the  keeping  of  William 
Caven  and  W.  L.  Caven.  December  1, 
1006,  judgment  against  Foley  awarding  the 
possession  of  the  property  to  the  plaintiff 
Larson  was  rendered,  whereupon  Walker 
applied  to  the  Cavens  for  possession  in 
order  that  the  property  might  be  sold  to 
satisfy  the  lien  adjudged  thereon  in  favor 
of  Larson.  William  Caven,  who  was  in 
fact  the  proprietor  of  the  livery  bam  in 
which  the  property  was  held,  refused  to  de- 
liver the  property,  or  any  of  it,  unless  a 
feed  bill  amounting  to  $523.50,  should  first 
be  paid.  It  would  appear  that  this  amount 
was  tendered,  but  refused,  whereupon  it 
was  deposited  in  a  bank  to  the  credit  of 


as  might  be  rendered  against  them.  Lutt 
V.  Sterrctt,  26  Kan.  561; 

— satisfaction  would  be  given  "if  the 
judgment  of  the  justice  be  affirmed,  or  if, 
on  the  trial  anew  in  the  circuit  court, 
judgment  be  given  against  the  appellants." 
Hood  V.  Mathis,  21  Mo.  308; 

— appellants  would  prosecute  their  appeal 
with  effect,  and  pay  whatever  judgment 
should  be  rendered  against  them  upon  trial 
of  the  appeal,  or  by  confession,  or,  should 
the  appeal  be  dismissed,  would  pay  the 
judgment  appealed  from.  Ives  v.  Ilulce,  17 
in.  App.  35; 

— the  sureties  would  pay  if  any  part  of 
the  judgment  was  affirmed.  Wood  v.  Orford, 
56  Cal.  157;. 

— defendants  would  prosecute  a  writ  of  re- 
view to  final  judgment,  and  that  they  would 
pay  such  judgment  as  might  be  rendered 
against  them,  and  the  plaintiff  discontinued 
as  to  one  of  the  defendants.  Happenny  v. 
Trayncr,  111  Mass.  279.  Such  discontin- 
uance does  not  affect  the  rights  or  means 
of  indemnity  of  the  sureties,  which  depend 
on  their  relation  to  their  principals,  as 
shown  by  the  bond,  and  are  not  secured 
through  the  judgment. 

It  is  immaterial  whether  the  undertaking 
is  a  supersedeas  bond  or  a  regular  appeal 
bond.  Porter  v.  Singleton,  28  Ark.  483; 
Dignowity  v.  Staacke,  —  Tex.  Civ.  App.  — , 
25  S.  W.  824;  Missouri,  K.  &  T.  R.  Co.  v. 
Lacv,  13  Tex.  Civ.  App.  391,  35  S.  W.  505; 
Bridgford  v.  Fo^g,  12  Ky.  L.  Rep.  570,  14 
S.  W.  600;  Gilpin  v.  Hord,  85  Ky.  213,  3 
S.  W.  143. 

The  appeal  being  by  more  than  one  ap- 
pellant, the  undertaking  of  the  sureties  is 
as  a  rule  regarded  as  several  as  to  each  one 
of  the  principals.  McFarlane  v.  Howell, 
91  Tex.  218,  42  S.  W.  853 ;  Ives  v.  Hulce,  17 
IlL  App.  35;  Alber  v.  Froehlich,  39  Ohio 
St.  245,  overruling  Lang  v.  Pike,  27  Ohio 
St.  498;  Vandyke  v.  Weil,  18  Wis.  277; 
Lutt  v.  Sterrett,  26  Kan.  561.  In  Ives  v. 
Hulce,  supra,  the  court  said:  ''We  think 
it  would  be  unduly  technical  to  hold  that 
because  judgment  was  rendered  against  one 
alone,  then  the  bond  should  be  discharged. 
It  is  not  contended  by  counsel,  as  we  under- 
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stand,  that  Ives  and  Ator  are  not  liable  on 
the  bond,  but  that  the  sureties  are  not  so 
liable.  If  the  principals  are  still  bound 
by  the  terms  of  the  bond,  then  the  sureties 
are  also.  By  what  process  of  reasoning  the 
sureties  can  be  discharged  while  the  prin- 
cipals are  bound  is  not  made  plain.  The 
statute,  in  providing  a  form  tor  a  bond 
which  may  be  used  in  the  case  of  one 
defendant,  clearly  contemplated  appeals  by 
several  defendants,  and  the  object  of  the 
undertaking  is  to  secure  the  plaintiff  in 
the  judgment.  It  is  a  reasonable  and  fair 
construction  to  hold,  in  such,  cases,  that 
the  undertaking  of  the  sureties  is  several 
as  to  each  one  of  the  principals,  and  that 
where  judgment  goes  against  but  one,  it  is 
within  the  condition  of  the  instrument." 

Also  in  Lutt  v.  Sterrett,  supra,  the  court 
said:  "As  we  have  before  stated,  an  appeal 
taken  jointly  by  two  or  more  defendants, 
by  giving  one  and  the  same  undertaking  or 
appeal  bond,  must,  under  the  laws  of  this 
state,  be  considered  as  a  several  appeal 
as  well  as  a  joint  one,  and  the  surety 
on  the  appeal  bond  must,  under  the  laws  of 
this  state,  be  considered  as  undertaking 
severally  for  each  of  the  defendants,  as  well 
as  jointly  for  all  of  them.  To  hold  other- 
wise would  be  giving  a  very  narrow  con- 
struction to  the  statute  authorizing  appeals, 
and  a  construction  not  re(}uired  by  either 
the  words  or  the  obvious  intention  of  the 
legislature,  and  a  construction  tending  to 
defeat,  rather  than  to  promote,  the  adminis- 
tration of  justice." 

And  in  Alber  v.  Froehlich,  supra,  the 
court  used  this  language :  The  "defendants, 
instead  of  separately  appealing  from  the 
judgment,  united,  and  this  single  under- 
taking was  executed.  The  effect  of  it  was 
to  vacate  the  judgment  against  each,  and 
the  action  thereupon  was  transferred  to  the 
court  of  common  pleas  for  trial  upon  that 
cause  of  action,  upon  which  a  several  judg- 
ment  might  be  rendered.  In  the  light  of  the 
statute  and  the  state  of  the  case,  and  con- 
sidering the  purpose  of  the  undertaking  as 
ascertained  from  the  surrounding  circum- 
stances, its  effect  is  precisely  the  same  as 
if  the  sureties  had  executed  a  separate  un- 
42 
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William  Caven.  The  Gavens,  however,  still 
refused  to  deliver  poaseseion  of  the  property, 
and  action  was  commenced  by  Larson  and 
Walker  against  them,  to  recover  posses- 
sion, on  or  about  the  7th  of  February,  1007. 
Process  was  issued  and  served  by  the  sheriff 
of  Stutsman  county,  who  took  possession  of 
all  property  mentioned,  whereupon  William 
and  W.  L.  Caven  procured  the  execution  of 
an  undertaking,  in  the  sum  of  $2,000,  for 
the  redelivery  to  them  of  the  property  in 
question,  under  the  statute  relating  to  the 
action  of  claim  and  delivery.  This  rede- 
livery undertaking  was  signed  by  William 
Caven  and  W.  L.  Caven,  and  by  the  defend- 
ants herein,  Albert  Hanson,  and  Julius 
Frederickson,  and  was  conditioned  for  the 
delivery  of  such  property  to  the  plaintiffs, 


if  delivery  should  be  adjudged,  and  for  pay- 
ment to  them  of  such  sum  as  might,  for  any 
cause,  be  recovered  against  the  defendant:^ 
in  the  action.  The  sheriff  approved  th« 
sureties  and  returned  the  property  to  the 
possession  of  the  defendants  in  the  action, 
the  two  Cavens.  The  undertaking  recited 
that  the  property  had  been  taken  from  the 
defendants,  and  that  the  defendants  were 
desirous  of  having  it  returned  to  them. 

On  the  same  day  on  which  the  property 
was  returned,  W.  L.  Caven,  acting  as  agent 
for  William  Caven,  sold  it  under  an  agister's 
lien,  claimed  at  that  time  to  amount  to 
$052.60;  it  being  claimed  for  the  keeping 
of  said  property  from  the  time  it  was  de- 
livered to  them  by  the  ^cer,  about  the  26th 
day  of  November,  1006,  to  Uie  date  of  sale, 


dertaking  for  each  of  the  defendants.  They 
undertake  that  the  defendants  will  pay 
any  judgment  that  may  be  rendered  against 
them  (or  either  of  them)  in  an  action  in 
which,  legally,  a  separate  judgment  may  be 
rendered  against  one  only,  but  by  virtue 
of  which  undertaking  the  judgment  is  va- 
cated as  to  both.  There  cannot  be  the 
slightest  doubt  that  such  was  the  inten- 
tion and  understanding  of  the  parties,  and 
'to  hold  that  the  surety  is  discharged 
because  the  judgment  is  not  against 
both,  after  he  has  arrested  the  right 
of  the  plaintiff  to  collect  as  to  either,  seems' 
...  a  narrow  and  technical  construction 
of  the  statute,  not  required  by  its  words 
nor  the  obvious  intention  of  the  legislature. 
Such  construction  tends  to  defeat,  rather 
than  promote,  the  administration  of  jus- 
tice." 

This  rule  may  not  apply  in  a  case  in 
which  the  judgment  appealed  is  founded 
upon  a  liability  joint  merely,  and  not  joint 
and  several,  provided  the  law  of  the  juris- 
diction requires  a  joint  judgment  against 
all  the  original  defendants.  But  it  would 
seem  that  in  such  a  case  the  question  would 
not  arise,  for  then  a  reversal  of  the  judg- 
ment as  to  one  defendant  would  reverse  it 
as  to  all.  In  some  states,  however,  all  joint 
obligors  need  not  be  sued,  and  a  judgment 
may  be  taken  against  one  or  more  without 
being  taken  against  all.  Each  party  to 
a  suit  against  whom  a  .judgment  is  rendered, 
who  desires  to  supersede  the  judgment,  is 
required  to  give  an  appeal  bond;  and  each 
may  give  a  separate  bond;  and  while  they 
may  give  a  joint  bond,  it  was  never  intended 
that  by  so  doing  either  they  or  their  sureties 
could  change  their  liability  in  the  appellate 
court.    McFarlane  v.  Howell,  supra. 

The  court  in  Gilpin  v.  Hord,  85  Ky.  213, 
3  S.  W.  143,  takes  the  position  that  the 
consideration  which  upholds  a  supersedeas 
bond  is  the  depriving  of  the  successful  party 
of  his  right  to  enforce  satisfaction  of  his 
judgment,  not  only  as  against  all  of  the 
parties  who  have  superseded,  but  as  against 
any  one  of  them;  that  therefore,  to  hold 
that  the  reversal  of  a  judgment  as  to  only 
a  portion  of  the  appellants  discharges  the 
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sureties  in  the  bond  from  payment  of  a 
judgment  which  is  affirmed  as  against  the 
other  appellants  would  strike  down  the  con- 
sideration of  the  bond,  to  wit,  the  suspen- 
sion of  the  appellee's  right  to  proceed 
against  any  one  of  the  appellants  to  enforce 
the  satisfaction  of  his  judgment. 

So,  the  surety  upon  a  supersedeas  bond 
to  a  judgment  against  a  partnership  in  the 
firm  name  was  not  discharged  from  liability 
by  a  reversal  of  the  judgment  on  appeal  s^ 
to  two  of  the  partners,  and  an  affirmance' 
as  to  the  other  partner.  Bridgford  v,  Fogg, 
12  Ky.  L.  Rep.  570,  14  S.  W.  600. 

The  sureties  in  an  appeal  bond  are  not 
discharged  from  liability  merely  because 
some  of  the  appellants  abandon  their  ap- 
peal, if  the  appellee  obtains  an  affirmance 
of  the  judgment  from  which  the  appeal  was 
taken.  Burrall  v.  Vanderbilt,  1  Bosw.  637, 
6  Abb.  Pr.  70.  The  appeal  in  this  case  docs 
not  appear  to  have  been  dismissed  or  dis- 
continued as  to  those  who  abandoned  it. 
The  undertaking  of  the  sureties  in  this 
case  was  "tliat  if  appellants  will  pay  all 
costs  and  damages  against  them,"  and  **if 
the  judgment  or  any  part  thereof  shall  be 
affirmed,  the  appellants  will  pay,"  etc. 

And  where  the  judgment  appealed  from 
was  against  several  defendants  in  aolido^ 
and  it  was  so  changed  by  the  appellate  court 
as  to  discharge  one  of  them  and  to  hold  the 
others  liable  jointly,  and  not  in  aolido,  the 
surety  on  the  appeal  bond  was  liable.  Cul- 
ver V.  Leovy,  27  La.  Ann.  58.  The  condi- 
tions of  the  bond  in  this  case  were  "that  the 
appellant  shall  satisfy  whatever  judgment 
may  be  rendered  against  him,  etc.,  and  that 
the  surety  shall  be  liable  in  his  stead." 
The  court  said  that  the  condition  of  the 
bond  signed  by  the  surety  was  the  one  re- 
quired by  law,  and  expressed  the  opinion 
that  the  defense  set  up  by  the  surety  was 
more  specious  than  weighty. 

But  where  the  obligation  of  the  sureties 
in  an  appeal  bond  was  to  satisfy  whatever 
judgment  might  be  rendered  against  a  part- 
nership on  appeal,  and  there  was  a  reversal 
as  to  the  partnership,  but  a  judgment 
against  a  partner  was  rendered  when  there 
was  none  against  him  in  the  lower  court,  the 
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about  the  9th  of  February,  1907.  The 
horses  were  purchased  by  six  different 
buyers,  the  cows  and  calves  by  four  others, 
and  the  hogs  by  still  another.  The  sale 
aggregated  $1,085.25,  of  which  sum,  William 
Gaven  retained  $1,028.50,  and  paid  the 
balance  of  $56.76  to  Foley,  the  party  from 
whom  the  property  had  been  originally 
taken.  The  action  in  claim  and  delivery 
brought  by  Larson  and  Walker  against  the 
two  Cavens  was  tried  at  the  January,  1908, 
term  of  the  district  court,  in  Stutsman 
county.  The  defendants,  Cavens,  filed  a 
joint  answer,  resisting  the  rights  of  the 
plaintiffs  to  possession,  and  defended  the  ac- 
tion. At  the  conclusion  of  the  trial  the 
attorney  for  the  defendants  moved  the  dis- 
missal of  the  action  as  to  W.  L.  Caven,  for 


the  reason  that  it  appeared  that,  through- 
out the  transaction,  he  had  acted  only  as 
the  agent  for  William  Caven.  Counsel  for 
the  plaintiffs  said  that  the  motion  was  not 
resisted,  or  words  to  that  effect,  whereupon 
the  motion  was  granted.  The  case  was  sub- 
mitted to  the  jury,  which  found  plaintiffs 
entitled  to  possession  of  all  the  personal 
property  described,  or  the  value  thereof  in 
case  delivery  could  not  be  had,  and  that  the 
value  of  the  property  was  $1,000;  and  it 
also  assessed  $200  damages  for  the  deten- 
tion, and  for  money  spent  in  recovery  of 
the  property.  On  January  23,  1908,  the 
court  rendered  judgment  in  favor  of  the 
plaintiffs,  Larson  and  Walker,  against  the 
defendant  William  Caven,  for  the  sum  of 
$1,200  and  costs.     A  few  days  thereafter, 


sureties  were  not  liable.     Grieff  v.   Kirk, 
17  La.  Ann.  25. 

And  a  judgment  on  appeal  from  a  jus- 
tice's court  against  one  of  two  defendants 
by  consent  of  parties,  but  without  the  con- 
sent of  the  surety  on  the  appeal  bond,  dis- 
charged the  surety.  Shimer  ▼.  Hightshue, 
7  Blackf.  238. 


Attachment  bonds. 

It  is  well  established  that  the  sureties 
upon  attachment  bonds  executed  by,  or  on 
behalf  of,  the  defendants  in  the  attachment 
proceedings,  are  not  discharged  by  a  judg- 
ment in  favor  of  part  of  the  defendants  and 
against  the  others.  Thus,  the  sureties  in 
bonds  given  to  discharge  attachments 
against  property  of  some  or  all  of  the  de- 
fendants were  held  liable,  although  judg- 
ment was  in  favor  of  part  of  the  principals, 
where  the  condition  of  the  bond  was — 

— ^to  pay  "whatever"  judgment  might  be 
rendered  against  the  "defendants,"  Hcyne- 
mann  v.  Eder,  17  Cal.  434; 

— to  secure  payment  to  plaintiff  of  the 
amount  of  the  judgment  which  he  might  re- 
cover, Leonard  v.  Speidel,  104  Mass.  356; 
Campbell  v.  Brown,  121  Mass.  516;  Sutro 
V.  Bigelow,  31  Wis.  527 ; 

— to  pay  plaintiff  the  amount  which  he 
might  recover  against  several  specified  de- 
fendants, Way  V.  Murphy,  168  Mass.  472, 
47  N.  E.  500; 

— to  pay  "if  the  plaintiff  shall  recover 
judgment  in  said  action,"  McCutcheon  v. 
Weston,  65  Cal.  37,  2  Pac.  727 ; 

— to  pay  the  judgment  which  mi^ht  be 
recovered  against  the  defendants,  Gilmore 
V.  Crowell,  67  Barb.  62; 

— ^to  return  the  property  released  by  the 
bond  to  the  sheriff  if  the  plaintiff  recovered 
any  judgment,  McCormick  v.  National  Sure- 
ty Co.  134  Cal.  510,  66  Pac.  741. 

By  holding  the  sureties  liable  in  such 
cases  as  these,  the  substituted  security  is 
made  available.  The  property  seized  being 
such  as  could  be  applied  to  the  judgment 
obtained,  the  sureties  should  occupy  the 
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same  relation  to  the  plaintiffs.  Gilmore  v. 
Crowell,  supra. 

In  accordance  with  the  foregoing  rule,  it 
is  equally  as  well  settled  that  discontinu- 
ance of  the  action  as  to  a  part  of  the  defend- 
ants, and  proceeding  to  judgment  against 
the  remainder,  do  not  release  the  sureties 
from  liability  upon  their  undertaking.  So 
the  sureties  were  liable  where  the  under- 
taking was  conditional — 

— to  pay  the  judgment  against  the  "de- 
fendants," Salomon  v.  Buehler,  129  111.  App. 
176  (The  court  said  that  the  statute  gov- 
erning the  recognizance  here  made  the  sure- 
ties liable  for  any  judgment  recovered  in 
the  suit  in  question) ; 

— ^that  defendants  would  pay  plaintiff  the 
amount,  if  any,  which  he  snould  recover  in 
the  said  action,  Poole  ▼.  Dyer,  123  Mass. 
363; 

— to  pay  the  judgment  which  the  plaintiff 
might  recover  in  tne  action.  Prior  v.  Pye, 
164  Mass.  316,  41  N.  £.  353; 

— that  the  defendants  in  the  suit,  or 
either  of  them,  would  on  demand  pay  the 
plaintiff  the  amount  of  the  judgment  that 
might  be  recovered  against  them  not  ex- 
ceeding a  certain  amount,  Inbusch  v.  Far- 
well,  infra;  see  also  Snelling  v.  Merritt,  85 
Conn.  83,  81  Atl.  1039. 

The  rule  is  the  same  even  though  the 
property  of  only  one  of  the  defendants  is 
attacked.  McCormick  v.  National  Surety 
Co.  and  Prior  v.  Pye,  supra. 

Such  bond  becomes  a  substitute  for  the 
property  released.  Inbusch  v.  Farwell,  1 
Black,  566,  17  L.  ed.  188.  It  dissolves  the 
attachment  made  upon  the  property  of  each 
defendant,  and  should  therefore  stand  as 
security  to  the  plaintiff  for  the  default  of 
either.    Poole  v.  Dyer,  supra. 

Furthermore,  a  discontinuance  as  to  one 
of  several  defendants  will  not  have  the  ef- 
fect to  discharge  a  bond  which  the  defend- 
ants have  jointly  given  to  dissolve  an 
attachment,  for  such  discontinuance  does 
not  change  the  identity  of  the  action,  and 
the  judgment  recovered  against  only  one  of 
the  defendants  is  the  same  judgment  de- 
scribed in  the  bond.  If  the  surety  desires 
to  escape  liability  for  a  judgment  against 
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execution  was  iBsued  against  William  Caven, 
and  returned,  wholly  unsatisfied.  Subse- 
quently, in  April,  1009,  this  action  was  com- 
menced upon  the  redelivery  undertaking 
against  the  sureties  thereon,  Hanson  and 
Frederickson.  On  trial  a  verdict  was  ren- 
dered in  favor  of  the  plaintiffs  for  $1,742.- 
80  and  costs,  and  judgment  was  entered  ac- 
cordingly. An  appeal  was  taken  to  this 
court  from  such  judgment,  and  a  reversal 
secured,  on  the  ground  that  the  judgment 
was  not  entered  in  the  alternative  for  the 
return  and  delivery  of  the  property,  or  for 
its  value  in  case  a  delivery  could  not  be 
had,  and  that  the  sureties  could  not  be 
hoi  den  on  such  judgment,  in  the  absence  of 
evidence  in  the  record  before  this  court  to 
show  that  the  property  had  been  destroyed 
or  dispersed,  or  could  not  be  returned  to 


the  plaintiffs.  It  was  held  that,  when  the 
evidence  was  not  before  this  court,  no  pre- 
sumption could  be  indulged  that  such  a 
showing  was  made  as  against  the  Bureties, 
and  that,  in  order  to  recover  against  them, 
plaintiff  must  allege  and  prove  that  they 
were  entitled  to  judgment  in  the  form  in 
which  it  was  entered.  See  Larson  v.  Han- 
son, 21  N.  D.  411,  131  N.  W.  229.  The 
record  was  returned  to  the  district  court, 
plaintiffs  amended  their  complaint  by  in- 
serting an  allegation  with  reference  to  the 
showing  made  in  the  district  court  in  the 
trial  of  the  case  of  Larson  &  Walker  against 
W.  L.  Caven  and  William  Caven.  It  al- 
leged that  it  appeared  that  after  the  return 
and  redelivery  to  said  William  Caven  and 
W.  L.  Caven  of  said  personal  property  and 
before   the  trial   of   said   action,  said  per- 


only  one  of  the  defendants,  he  should  give 
a  bond  limited  to  a  judgment  against  both. 
Dalton  T.  Barnard,  150  Mass.  473,  23  N.  £. 
218. 

And  the  surety  <hi  a  bond  to  release  at- 
tached property  in  the  hands  of  a  garnishee 
was  not  discharged  from  liability  in  Bcdard 
V.  Mahoney,  30  R.  I.  469,  136  Am.  St.  Rep. 
965,  76  Atl.  113,  where  the  suit  was  discon- 
tinued as  to  some  of  the  defendants,  and 
other  names  were  added,  but  the  name  of  the 
principal  defendant  was  retained,  and  those 
added  were  copartners. 

But  in  Andre  v.  Fitzhugh,  18  Mich.  93, 
it  was  held  that  the  sureties  on  a  bond 
given  to  discharge  an  attachment  were  re- 
leased where  the  plaintiff  on  the  trial  dis- 
continued the  action  as  to  two  of  the  three 
defendants  against  whom  it  was  instituted. 
The  court  said:  "The  bond  to  be  given  by 
the  defendant  or  person  found  in  possession 
of  the  goods  is  to  be  executed  by  sureties. 
When  executed,  it  must  be  considered  as 
tacitly  referring  to  the  suit  as  then  con- 
stituted in  respect  to  parties,  and  not  as 
it  should  possibly  be  thereafter  constituted 
at  the  instance  of  the  plaintiff  to  avoid 
defeat.  The  sureties,  on  entering  into  a 
contract,  measure  the  risk  they  incur  by 
the  chances  which  the  plaintiff  has  to  re- 
cover against  the  defendants  in  the  writ, 
and  the  ability  of  the  latter  in  case  of  de- 
feat to  respond  to  the  plaintiff,  or  the  sure- 
ties themselves  if  called  on.  As  the  writ 
only  issues  against  the  particular  defend- 
ants, after  a  showing  upon  oath  by  the 
plaintiff  or  someone  in  his  behalf,  that  the 
defendants  named  are  indebted  to  him,  it 
cannot  be  presumed  that  the  sureties  sup- 
pose themselves  to  engage  to  abide  a  dis- 
continuance by  such  plaintiff  as  to  part  of 
the  defendants,  and  still  remain  liable.  Any 
such  change  of  parties,  however,  as  that 
made  by  the  plaintiff  in  this  case,  would 
not  only  transform  the  prosecuted  cause  of 
action  from  a  joint  to  an  individual  one, 
but  would  necessarily  alter  the  operation 
of  the  contract  of  the  sureties,  and  without 
their  consent.  It  would  allow  the  plaintiff 
to  recover,  when,  but  for  the  discontinuance, 
51  L.R,A.(N.S,) 


he  would  be  defeated;  and  therefore,  upon 
the  theory  of  the  plaintiff,  would  fix  a  lia- 
bility upon  the  sureties  which  could  not 
otherwise  exist.  It  would  also  have  the  ef- 
fect to  compel  the  sureties  to  look  for 
indemnity  to  such  defendant  or  defendants 
as  should  be  left  in  the  case  at  judgment, 
instead  of  the  whole  number  of  defendants 
named  in  the  writ  at  the  giving  of  the  bond ; 
and  it  might  well  happen  that  in  the  re- 
sponsibility of  the  latter,  the  sureties  would 
know  themselves  to  be  safe,  while  in  that 
of  the  former  they  would  know  themselves 
to  be  without  remedy." 

And  the  surety  was  not  liable  when,  after 
the  action  had  been  entered  in  court,  the 
suit  was  dismissed  as  to  one  of  the  original 
defendants,  and  a  new  party  was  joined 
and  summoned  as  a  defendant,  without  no- 
tice to  the  surety.  Tucker  v.  White,  6  Al- 
len, 322. 

llie  same  was  true  where  the  suit  was 
discontinued  as  to  one  of  the  defendants, 
who,  however,  was  not  a  party  to  the  bond, 
and  a  new  defendant  was  summoned  without 
notice  to  the  surety.  Richards  v.  Storer, 
114  Mass.  101. 

And  likewise  in  Knight  v.  Dorr,  19  Pick. 
48,  where  the  plaintiff  in  an  action  of  as- 
sumpsit, after  one  of  the  two  defendants 
was  adjudged  not  liable,  amended  by  strik- 
ing the  name  of  such  defendant  from  the 
writ. 

Of  course,  where  the  obvious  purpose  of 
an  attachment  bond  is  that  it  shall  stand 
as  security  for  one  only  of  the  defendants, 
the  sureties  are  not  liable  for  any  default 
of  the  other.  Walker  v.  Dresser,  110  Mass. 
350;  Eveleth  v.  Burnham,  108  Mass.  374. 


Replevin  bonds. 

In  accord  with  the  holding  in  Lab- 
son  V.  Hanson,  the  rule  is  well  established 
that  the  sureties  in  a  replevin  bond  are  not 
discharged  by  a  judgment  or  discontinue 
ance  in  the  favor  of  part  of  the  defendants, 
and  a  judgment  against  the  remainder. 
Pil^r  Y.  Marder,  55  Neb,  113,  76  N.  W. 
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Bonal  property  and  all  of  the  same  had 
been,  hy  said  William  Caven  and  VV.  L. 
Caven,  or  with  their  permission  and 
consent,  and  by  their  procurement,  lost, 
destroyed,  removed  from  the  state,  or 
otherwise  disposed  of,  so  that  none  of 
the  same  could  be  found  or  recovered  or 
returned  to  the  possession  of  these  plaintiifs, 
and  that  the  court,  taking  into  considera- 
tion such  evidence  of  the  disposal  of  the 
property,  and  that  none  of  it  could  be  re- 
turned to  plaintiffs,  and  that  it  had  been 
disposed  of  and  removed  with  the  consent 
and  procurement  of  these  defendants  herein, 
entered  a  judgment  for  money  only.  A 
retrial  was  had  at  the  December,  1911,  term 
of  the  district  court,  and  at  the  conclusion 
of  the  testimony,  counsel  for  both  sides 
moved   for   a  directed   verdict   in   favor   of 


their  respective  clients.  The  court  dis- 
charged the  jury,  made  findings  of  fact  and 
conclusions  of  law,  and  directed  a  judgment 
in  favor  of  the  defendants,  upon  the  ground 
that  the  failure  of  the  court  to  find  in  the 
case  of  Larson  and  Walker  against  the  Cav- 
ens  that  the  property  sought  to  be  recovered 
in  said  action  could  not  be  returned;  and 
by  its  failure  to  adjudge  a  return  of  the 
property  to  the  plaintiffs  in  that  case,  and 
by  the  voluntary  acceptance  by  plaintiffs  of 
a  money  judgment  against  one  of  the  de- 
fendants, the  plaintiffs  waived  any  right  or 
claim  against  the  sureties  on  the  redelivery 
bond,  and  because,  by  the  voluntary  agree- 
ment of  the  plaintiffs  in  the  former  action 
to  discharge  W.  L.  Caven  as  a  defendant, 
they  canceled  the  obligation  of  the  sureties. 
Judgment  was  entered  in  accordapce  with 


659;  Goodwin  v.  Bunzl,  102  N.  Y.  224,  6 
N.  E.  399;  Auerbach  v.  Marks,  10  Daly, 
17L 

In  Wandelohr  v.  Grayson  County  Nat. 
Bank,  102  Tex.  20,  108  S.  W.  1154,  112  S. 
W.  1046,  the  sureties  on  a  replevin  bond 
for  sequestered  real  property  bound  them- 
selves for  the  payment  of  the  rents  by  the 
principals  or  either  of  them  in  case  they  or 
either  of  them  was  condemned  so  to  do. 
Judgment  was  against  one  of  the  principals 
only.  It  was  held  that  the  sureties  were 
liable  for  the  rents. 

And  the  amendment  of  a  libel  by  dismiss- 
ing it  as  to  the  pilot,  and  sustaining  it  as 
against  the  vessel  and  the  master  or  owner, 
was  not  injurious  to  the  sureties  in  the 
bond  given  for  the  property,  where  their 
liability  was  neither  increased  nor  dimin- 
ished. Newell  V.  Norton,  3  Wall.  257,  18 
L.  ed.  271. 

But  a  dismissal  of  the  action  as  to  one 
of  the  joint  principals  on  a  forthcoming 
bond  in  replevin  was  held  in  Tyler  v.  Davis, 
63  Miss.  345,  to  discharge  the  liability  of 
the  sureties  in  the  bond.  The  court  said: 
"The  sureties  were  entitled  to  the  protec- 
tion which  was  afforded  them  by  the  fact 
that  Mrs.  Davis  was  a  party  to  the  suit, 
and  presumably  contending  that  she,  and 
not  the  plaintiff,  was  entitled  to  the  prop- 
erty in  controversy.  By  his  own  act  the 
plaintiff  thrust  Mrs.  Davis  from  the  suit. 
She  had  no  right  to  insist  that  the  suit 
should  be  continued  as  to  her  against  the 
wishes  of  the  plaintiff,  and  since  the  effect 
of  dismissing  as  to  her  was  to  relieve  her 
of  liability  on  the  bond  as  principal,  it 
follows  as  a  consequence  that  the  sureties 
are  also  discharged.  The  contract  of  the 
sureties  was  to  respond  to  any  judgment 
which  might  be  entered  in  the  suit  to 
which  Mrs.  Davis  and  her  husband  were 
parties.  They  were  connected  with  the  suit 
by  their  connection  with  both  parties  as 
principals  on  the  bond,  and  though  a  judg- 
ment has  been  entered  against  Davis,  there 
has  been  none  against  Mrs.  Davis,  nor  any 
in  any  suit  to  which  she  is  a  party  within 
the  condition  of  the  bond.'* 
51  L.R.A.(N.S.) 


Bail  bonds. 

Only  cases  of  bail  bonds  in  civil  actions 
are  included  here. 

Where  one  is  arrested  in  a  suit  against 
himself  and  another  as  copartners,  and  gives 
a  bail  bond  to  appear,  answer,  and  abide 
the  judgment  in  the  suit,  the  liability  of 
the  sureties  on  the  bond  is  not  affected  by 
a  discontinuance  of  the  original  action  as 
to  the  other  partner.  Sanderson  v.  Stevens, 
116  Mass.  133. 

And  dismissing  a  suit  against  one  of  two 
defendants  was  held  in  Hamlin  v.  McNiel, 
32  N.  C.  (10  Ired.  L.)  307,  not  to  discharge 
the  bail  of  the  other,  although  but  a  single 
bond  was  given  by  the  two  defendants. 
Practically  the  same  conclusion  is  reached 
in  Bradhurst  v.  Pearson,  32  N.  C.  (10  Ired. 
L.)  55.  And  see  Karck  y.  Avinger,  3  Hill, 
L.  215. 

But  a  judgment  entered  by  agreement 
against  one  of  two  defendants  discharged 
the  surety  in  a  capias  bond,  in  Com.  v.  Clay, 
9  Phila.  121,  where  the  condition  of  the 
bond  was  that  if  the  defendants  in  the 
original  action  were  condemned,  they  would 
surrender  themselves  or  pay  the  condemna- 
tion money  and  costs. 


Injunction  bonds. 

The  sureties  upon  a  bond  given  to  secure 
the  satisfaction  of  any  judgment  that  may 
be  rendered  against  the  defendants  in  an 
injunction  suit  cannot,  in  an  action  on  the 
bond,  set  up  the  defense  that  their  liability 
had  been  increased  through  the  dismissal  of 
the  original  action  as  to  one  of  the  defend- 
ants, when  such  defendant  is  one  of  the 
principals  in  the  bond.  Kleeb  v.  Bard,  12 
Wash.  140,  40  Pac.  733. 

In  Hill  V.  McKcnzle,  39  Ala.  314,  the 
court  found  it  unnecessary  to  decide  wheth- 
er the  sureties  were  liable  in  damages  in  a 
suit  on  an  injunction  bond,  where  the  in- 
junction was  perpetuated  as  to  two  of  the 
principals  and  dissolved  as  to  a  third. 

W.  W.  A. 
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the  findings.    From  such  judgment,  this  ap- 
peal 18  taken. 

Preliminary  to  a  consideration  of  the  two 
points  around  which  all  the  assignments  of 
error  made  by  appellant  revolve,  we  may 
note  that  respondents  raised  certain  objec- 
tions to  the  sufficiency  of  the  complaint, 
which  were  overruled  by  the  court.  We 
have  carefully  examined  these  objections, 
and  find  them  without  merit.  They  are  of 
such  a  nature  and  of  such  length  that  it 
would  serve  no  purpose  to  treat  them  more 
specifically.  Further  reference  to  facts  will 
be  made  in  consideration  of  the  two  law 
points  involved,  as  suggested  by  the  reason 
above  given  by  the  trial  court  in  its  con- 
clusions of  law,  for  the  judgment  entered. 

Mr.  S..  E.  Ellsworth,  for  appellants: 

A  court  is  authorized,  upon  the  trial  of 
a  replevin  action  in  which  it  appears  that 
the  property  has  been  destroyed,  dispersed, 
or  for  some  reason  cannot  be  delivered,  to 
enter  a  money  judgment  for  its  value. 

Selby  V.  McQuillan,  69  Neb.  158,  80  N. 
W.  504;  Lee  v.  Hastings,  13  Neb.  608,  14 
N.  W.  476;  Eisenhart  v.  McGarry,  16  Colo. 
App.  1,  61  Pac.  56;  Mason  v.  Richards,  12 
Iowa,  73;  Boswell  v.  First  Nat.  Bank,  16 
Wyo.  161,  92  Pac.  624,  93  Pac.  661;  Clark 
V.  Dreyer,  9  Colo.  App.  453,  48  Pac.  818; 
New  England  Furniture  Co.  v.  Bryant,*  64 
Minn.  266,  66  N.  W.  974. 

Any  judgment  in  plaintiff's  favor  that 
would  have  bound  the  property  if  it  was 
in  his  hands  or  in  the  hands  of  the  sheriff 
will  bind  the  sureties  upon  a  redelivery 
bond. 

Wells,  Repevin,  §§  405,  436,  437,  439; 
Cobbey,  Replevin,  §  1329 ;  Siebolt  v.  Konatz 
Saddlery  Co.  16  N.  D.  87,  106  N.  W.  564; 
Greenlaw  v.  Logan,  2  Lea,  185;  Pilger  v. 
Marder,  55  Neb.  113,  75  N.  W.  559;  Clark 
V.  Dreyer,  9  Colo.  App.  453,  48  Pac.  818; 
Goodwin  v.  Bunzl,  102  N.  Y.  224,  6  N.  E. 
399,  affirming  18  Jones  &  S.  441 ;  Auerbach 
V.  Marks,  10  Daly,  171;  Inbusch  v.  Farwell, 
1  Black,  506,  17  L.  ed.  188;  Sutro  v.  Big- 
low,  31  Wis-  527;  McCormick  v.  National 
Surety  Co.  134  Cal.  610,  66  Pac.  741;  Mc- 
Millan V.  Dana,  18  CaL  339;  Gilmore  v. 
Crowell,  67  Barb.  62;  Poole  v.  Dyer,  123 
Mass.  363;  Dalton  v.  Barnard,  150  Mass. 
473,  23  N.  E.  218;  Prior  v.  Pye,  164  Mass. 
316,  41  N.  E.  353. 

Messrs.  Knauf  A  Knauf,  for  respond- 
ents : 

By  voluntarily  relieving  one  of  the  prin- 
cipals from  performance  of  the  conditions 
of  the  obligations  contained  in  the  under- 
taking, the  sureties  are  released. 

Crook  V.  Lipscomb,  30  Tex.  Civ.  App.  567, 
70  S.  W.  995;  Brandt,  Suretyship  &  Guar- 
antv,  569;  Crane  Co.  v.  Specht,  39  Neb. 
51  L.R.A.(N.S.) 


123,  42  Am.  St.  Rep.  562,  67  N.  W.  1015; 
Wandelohr  v.  Grayson  County  Nat.  Bank, 
102  Tex.  20,  108  S.  W.  1164,  112  S.  W. 
1046;  Nickerson  v.  Chatterton,  7  Cal.  572; 
White  Sewing  Mach.  Co.  v.  Hines,  61  Mich. 
423,  28  N.  W.  167;  Standard  Oil  Co.  v. 
Arnestad,  6  N.  D.  255,  34  L.R.A.  862,  66 
Am.  St.  Rep.  604,  69  N.  W.  197;  Friendly 
V.  National  Surety  Co.  46  Wash.  71,  10 
L.R.A.(N.S.)  1160,  89  Pac.  177;  Woodbum 
V.  Driver,  81  Ark.  333,  99  S.  W.  384;  Tyler 
V.  Davis,  63  Miss.  345;  Gerlaugh  v.  Ryan, 
127  Iowa,  226,  103  N.  W.  128;  Cobbey,  Re- 
plevin, §  1310;  25  Harvard  L.  Rev.  p.  203; 
Central  Bkg.  A;  T.  Co.  v.  Pusey,  22  S.  D. 
223,  116  N.  W.  1126;  Harris  v.  Taylor,  3 
Sneed,  536,  67  Am.  Dec.  576;  Means  v. 
Worthington,  —  Tex.  Civ.  App.  — ,  147 
S.  W.  345. 

The  exceptional  facts  warranting  a  money 
judgment  in  lieu  of  an  alternative  judg- 
ment must  be  alleged  and  proved  against 
the  sureties  in  an  action  on  the  undertaking. 

Larson  v.  Hanson,  21  N.  D.  411,  131  N. 
W.  229;  New  England  Furniture  &  Carpet 
Co.  V.  Bryant,  64  Minn.  256,  66  N.  W.  976. 

The  judgment  in  an  action  in  claim  and 
delivery,  under  our  state  statute,  must  be 
in  the  alternative,  for  a  return  of  the  prop- 
ertv,  or  the  value  thereof  in  case  a  return 
cannot  be  had. 

New  England  Furniture  &,  Carpet  Co.  v. 
Bryant,  supra;  Gallarati  v.  Orser,  27  N.  V. 
326;  Nickerson  v.  Chatterton,  7  Cal.  572; 
Field  V.  Lumbard,  53  Neb.  397,  73  N.  W. 
703;  Clary  v.  Rolland,  24  Cal.  147;  Mitchum 
V.  Stanton,  49  Cal.  302;  Gerlaugh  v.  Ryan. 
127  Iowa,  226,  103  N.  W.  128;  Colorado 
Springs  Co.  v.  Hopkins,  5  Colo.  206;  Lewin 
V.  Stein,  7  Colo.  App.  65,  42  Pac.  185. 

Spaldinjr,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Did  the  order  of  the  court  and  judgment 
entered  thereon,  on  motion  of  the  attorney 
for  the  two  Cavens,  made  either  with  the 
consent  of  the  plaintiffs'  attorneys  in  the 
replevin  action,  or  without  objection  on 
their  part,  dismissing  W.  L.  Caven,  one  of 
the  defendants  therein,  "from  said  cause  of 
action,"  discharge  the  sureties  from  liability 
upon  the  redelivery  undertaking  executed 
by  the  two  Cavens  as  principals,  and  the 
respondents  herein  as  sureties?  The  action 
of  claim  and  delivery  is  to  secure  the  posses- 
sion of  personal  property  belonging  to  the 
plaintiff.  The  Code  makes  provision  for  the 
process,  and  for  the  giving  of  an  undertak- 
ing by  the  plaintiff,  to  entitle  him  to  take 
possession  of  the  property,  pending  the  de- 
termination of  the  case.  If  the  defendants 
desire  to  retain  possession  of  the  property 
during  such  time,  they  are  permitted  to  do 
so  by  furnishing  a  statutory  undertaking. 
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executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  In  double 
the  value  of  the  property  as  stated  in  the  af- 
ddavit    of    the   plaintiff,   for    the    delivery 
thereof  to  the  plaintiff,  if  such  delivery  is 
adjudged,  and  for  the  payment  to  him  of 
such    stun   as  may,   for  any  cause,  be   re- 
covered against  the  defendant.    Rev.  Codes 
1905,   §  6922.     The  plaintiff  is  entitled  to 
the  property  on  commencing  his  action  and 
furnishing  his  undertaking  and  the  service 
of  process,  unless  a  redelivery  imder taking 
is  furnished  by  the  defendant.     It  is  clear 
that  the  statute  contemplates  such  an  im- 
dertaking  as  will  render  the  plaintiff  secure, 
if  fhe  property  is  redelivered  and  retained 
in  the  possession  of  the  defendant.    It  pro- 
vides  for  a  return  of  the  property   if  the 
plaintiff  is  adjudged  to  be  entitled  to  it,  and 
for  the  payment  to  him  of  such  sum  as,  for 
any    cause,   may   be  recovered   against   the 
defendant.     The  undertaking  is  not  only  a 
substitute  for   the  possession  of  the  prop- 
erty  by  the   plaintiff,  but   is   security   for 
any  money  judgment  recovered.    The  defend- 
ant has  his  option  whether  to  permit  the 
property  to  remain  with  the  plaintiff,  or  to 
furnish  the  undertaking  in  lieu  thereof,  and 
covering  also  the  money  part  of  any  judgment 
recovered,    and    retain    possession    himself. 
Now,  if  the  language  of  this  provision  is 
to    be   taken    with   the   narrow    literalness 
contended  for  by  the   respondents  herein, 
the  word,  "defendant,"  being  in  the  singular, 
the  provision  is  not  applicable  to  an  action 
in  claim  and  delivery  where  there  is  more 
than  one  defendant.     The  respondent  con- 
tends that,  because  the  imdertaking  follows 
the  language  of  the  statute,  but  uses  the 
word  "defendant"  in  the  plural,  and  because 
judgment  was  recovered  against  only  one  of 
the  two  defendants,   the  proceedings   have 
effected  a  change  in  the  contract  of  the  sure- 
ties without  their   knowledge   or   consent, 
and  that  thereby  they  are  released  or  dis- 
charged.    We  are  of  the  opinion  that  the 
terms  of  the  statute  must  be  taken   in  a 
much  broader  sense  or  meaning,  and  that 
they  apply  to  the  recovery  by  the  plaintiff 
as  against   any   or   all   of   the   defendants 
named  in  the  process  on  which  the  undertak- 
ing was  given.     To   hold  otherwise   would 
be  to  emasculate  the  law  relating  to  claim 
and  delivery.     It  would  render  it  extremely 
hazardous  to  take  possession  in  any  action 
in  which  more  than  one  party  is  made  de- 
fendant.   This  case  serves  to  illustrate  such 
danger.    It  appears  from  the  record  that 
the  defendant  William  Caven  was  the  pro- 
prietor of  a  livery  barn,  but  it  was  managed 
by  his  agent,  W.  L.  Caven.    Under  such  cir- 
cumstances, and  governed  by  appearances, 
the  plaintiff  naturally  brought  his   action 
apainnt  the  two  parties  who  appeared  to  be  * 
51  L.R.A.(N.S.) 


in  possession.  When  it  later  developed  on 
the  trial  that  the  proprietorship  was  in  one 
only,  and  the  other  was  simply  his  agent, 
counsel  for  the  Cavens  moved  to  dismiss  as 
to  the  agent.  This  motion  was  not  resisted, 
and  we  may  assume  the  order  dismissing 
him  was  made  with  the  consent  of  the  plain- 
tiffs herein.  Can  it  be  possible  that,  in 
order  to  protect  their  rights  and  hold  the 
sureties  on  the  undertaking,  the  case 
should  have  been  tried  through  and  sub- 
mitted to  the  jury,  and  that  the  plaintiffs 
should  have  protested  at  all  times  against 
the  court  entering  a  judgment  of  dismissal 
as  to  one  defendant,  when  there  may  have 
been  not  a  acintilla  of  proof  to  show  liabil- 
ity as  to  him  ?  If  not,  where  can  the  line  be 
drawn  between  the  degree  of  assent  or  op- 
position to  the  order  of  dismissal  on  the 
part  of  the  plaintiffs  necessary  to  hold  the 
sureties?  We  think  the  word  "defendant" 
is  used  in  the  statute,  and  the  word  ''de- 
fendants" in  the  undertaking,  as  a  general 
term,  applying  to  one  or  more  as  the  case 
may  be,  and  according  as  the  judgment  may 
be  rendered,  so  long  as  the  parties  against 
whom  judgment  is  rendered  were  defendants 
when  the  redelivery  undertaking  was  ex- 
ecuted and  delivered. 

But  other  considerations  enter  into  this 
question,  which  it  appears  to  this  court 
are  not  only  persuasive,  but  conclusive.  As 
we  have  observed,  the  undertaking  was  ex- 
ecuted by  both  Cavens  as  well  as  the  sure- 
ties, it  recites  that  the  defendants — that 
is  William  Caven  and  W.  L.  Caven — are 
desirous  of  having  said  personal  property 
returned  to  them,  and,  when  the  defendant 
W.  L.  Caven  was  dismissed  from  the  action, 
he  was  not  relieved  from  liability  on  the 
undertaking.  He  was  a  party  executing 
that  undertaking,  and  was  held  thereon,  not- 
withstanding the  order  of  dismissal,  and 
even  if,  as  was  contended  on  the  trial,  he 
was  the  only  one  of  the  principals  who  was 
responsible  financially,  the  sureties  were  not 
prejudiced,  lor  they  still  retained,  so  far 
as  appears,  their  remedy  against  him.  Had 
the  undertaking  only  been  executed  by  the 
sureties,  as  is  done  in  some  instances,  or 
in  the  case  of  undertakings  in  some  forms 
of  action,  there  might  be  some  question, 
but  no  such  case  is  before  us.  W.  L.  Caven 
contracted,  himself,  for  a  return  of  the  prop- 
erty, or  for  the  payment  of  any  judgment 
obtained,  and  the  sureties  have  lost  none  of 
their  rights  by  the  action  of  the  court. 
This  is  not  a  case  when  plaintiffs  and  the 
original  defendants  by  agreement  between 
themselves  released  one  defendant  from  lia- 
bility, or  perpetrated  a  fraud  on  the  sure- 
ties. It  is  the  action  of  the  court  in  the 
rpgular  proceedings  of  tlie  trial,  and  which 
all  parties  must  have  contemplated  might 
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occur,  and  the  suretieB  contracted  with  ref- 
erence to  it. 

Many  authorities  are  cited  by  both  partie^s 
on  this  proposition;  we  think  we  have  ex- 
amined each  one  of  them,  at  least  all  those 
citod  by  the  respondents.  Jf  we  were  to 
concede  .that  one  or  two  of  those  relied  upon 
by  respondents  were  in  point,  which  we 
doubt,  the  greater  number  are  in  no  manner 
applicable  to  this  case,  and  those  holding 
the  sureties  still  liable  preponderate  over- 
whelm! irgly.  We  shall  not  take  the  space 
to  review  all  those  cited  by  respondents, 
but  refer  to  a  few  as  illustrative  of  practical- 
ly all. 

Harris  v.  Taylor,  3  Sneed,  636,  67  Am. 
Dec.  576,  simply  holds  that  the  sureties  on 
a  replevin  bond  in  behalf  of  all  the  defend- 
ants ure  discharged  when  the  plaintiff  volun- 
tarily discharges  one  of  the  defendants.  The 
question  is  not  discussed  further  than  for 
the  court  to  say  the  undertaking  of  the 
sureties  is  in  joint  behalf  of  the  two  defend- 
ants, and  the  discharge  of  one  of  the  latter 
by  the  voluntary  act  of  the  plaintiff 
operated  as  a  discharge  of  the  sureties  from 
the  obligation  of  their  bond;  but  in  Kelly 
V.  Gordon,  3  Head,  683,  the  Tennessee  court 
holds  that  the  undertaking  of  the  surety  in 
an  injunction  bond,  where  there  are  several 
complainants,  is  in  law  for  the  principals 
severally,  as  well  as  jointly ;  that  the  surety 
is  in  effect  bound  that  each  and  all  of  his 
principals  shall  perform  and  fulfil  what- 
ever decree  may  be  rendered  against  all  or 
either  of  them,  and  that  therefore  abate- 
ment as  to  one  of  several  joint  defendants, 
of  the  discharge  of  one  upon  some  ground 
applicable  to  him  alone,  cannot  affect  the 
liability  of  the  surety  for  the  surviving 
party  or  parties  againut  whom  a  decree  is 
rendered.  The  court  distinguishes  the 
Harris  Case,  supra,  on  the  ground  that  in 
that  case  the  plaintiff  by  his  voluntary  act 
discharges  one  of  the  defendants,  while 
here  the  act  of  the  plaintiff  was  failure  to 
revive  the  suit  against  the  personal  repre- 
sentative of  the  deceased  party,  and  holds 
that,  inasmuch  as  the  law  did  not  impose 
any  active  duty  or  obligation  upon  the  plain- 
tiffs to  do  so,  it  was  not  equivalent  to  a  vol- 
untary discharge  of  one  party;  that  it  was 
an  omission  to  do  what  they  might  have  done, 
but  which  they  were  not  required  to  do,  and 
that  the  discharge  of  one  of  the  defendants 
upon  some  ground  applicable  to  him  alone 
cannot  affect  the  liability  of  the  surety  for 
the  surviving  party  or  parties,  against 
whom  a  final  decree  may  be  properly  ren- 
dered. This,  therefore,  becomes  an  author- 
ity supporting  appellants'  contention  in 
the  instant  case. 

Shimer  v.  Hightshue,  7  Blackf.  238,  was 
decided  in  1844,  and  the  facts  differentiate 
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it  from  the  case  at  bar.  In  that  case  two 
suits  were  brought,  each  by  three  plaintiffs; 
two  of  the  plaintiffs  being  the  same  in  each 
case,  but  the  third  a  different  person.  By 
consent  of  the  parties  the  two  suits  were 
consolidated  without  the  knowledge  or  con- 
sent of  the  surety,  one  of  the  plaintiffs  who 
was  not  a  party  to  one  of  the  suits  was  dis- 
charged, and  it  was  held  that  his  release 
might  be  assimilated  to  a  release  of  the 
principal  debtor  by  the  payee  of  a  note  or 
bond,  which  discharged  the  surety  from  his 
liability. 

Standard  Oil  Co.  v.  Arnestad,  6  N.  D.  255, 
34  L.R.A.  861,  66  Am.  St.  Rep.  604,  69  N. 
W.  107,  is  not  in  point;  it  relates  to  a  bond 
for  the  fidelity  of  a  firm,  and  holds  that 
the  sureties  are  not  liable  for  funds  mis- 
appropriated by  one  member  of  the  firm 
after  the  dissolution  and  the  retirement  of 
the  other  partner.  Crane  Co.  v.  Specht, 
39  Neb.  123,  42  Am.  St.  Rep.  562,  67  N.  W. 
1015,  is  not  in  point,  except  as  it  deals  with 
the  construction  of  the  contract  of  guaranty, 
and  holds  that  it  will  be  strictly  construed, 
and  not  extended  by  implication.  It  holds 
that  sureties  are  not  liable  for  goods 
furnished  after  a  change  in  the  firm  for 
which  they  had  become  guarantors. 

Woodbum  v.  Driver,  81  Ark.  333,  99  S. 
W.  384,  is  not  in  point.  Summary  judgment 
was  rendered  in  that  case  against  the  sure- 
ties on  defendants'  retaining  bond  for  the 
amount  of  the  debt  due  plaintiffs  from  de- 
fendants, when  under  the  statute  in  force  no 
provision  was  made  for  summary  judgment 
for  the  debt;  hence  the  court  held  the  judg- 
ment erroneous.  Friendly  v.  National  Sure- 
ty Co.  46  Wash.  71,  10  L.R.A.(N.S.)  1160, 
89  Pac.  177,  simply  holds  that  where  one 
member  of  a  firm  of  contractors  assigns  his 
interest  to  his  partner,  and  is  released  from 
liability  on  the  contract  without  conse^nt  of 
the  sureties  on  the  contractor's  bond,  such 
sureties  are  released. 

Crook  V.  Lipscomb,  30  Tex.  Civ.  App.  567. 
70  S.  W.  903,  is  not  in  point.  In  that  case 
there  were  several  defendants,  and  the  plain- 
tiff entered  into  an  agreement  with  a  por- 
tion of  the  defendants,  whereby  judgment 
was  to  be  taken  against  such  defendants 
without  opposition,  but  no  execution  was  to 
be  issued  against  them.  The  sureties  and 
the  other  defendants  were  not  informed  of 
such  agreement,  and  it  seems  to  have  been 
a  fraud  upon  the  other  defendants. 

In  Wandelohr  v.  Grayson  County  Nat. 
Bank,  102  Tex.  20,  108  S.  W.  1154,  112  S. 
W.  1046,  the  court  expressly  declines  to  de- 
cide the  question  whether  a  separate  action 
could  be  maintained  on  a  joint  and  several 
bond,  against  one  of  the  defendants  and  the 
sureties;  and  that  case  is  not  In  point  for 
other  reasons,  especially  because  it  rests  up 
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on  a  peculial*  statute.  See  also  Sartain 
▼.  Hamilton,  14  Tex.  348,  and  Wandelohr 
V.  Grayson  County  Nat.  Bank,  supra. 

So  much  for  illustrations  of  the  author- 
ities cited  by  respondent.  On  the  other 
hand,  we  find  numerous  authorities  to  the 
effect  that  the  sureties  are  not  relieved  from 
liability  by  the  dismissal  or  discharge  of 
one  defendant.  In  Sutro  v.  Bigelow,  81 
Wis.  527,  an  undertaking  was  given  to  pro- 
cure the  discharge  of  certain  garnishees  in 
an  action.  The  language  of  the  undertaking 
was  identical  in  all  material  respects  with 
that  in  the  case  at  bar.  It  was:  "To  pay 
unto  the  said  plaintiffs  the  amount  of  said 
judgment,  if  any,  which  the  said  plaintiff 
may  recover  in  the  action  against  the  said 
defendants,"  not  exceeding  a  sum  named. 
There  were  two  defendants.  Subsequent 
to  the  giving  of  the  undertaking,  it  was 
discontinued  as  to  one,  and  judgment  was 
taken  against  the  other  only.  The  reported 
case  is  the  action  against  the  sureties  on 
the  undertaking,  who,  as  in  the  case  at  bar, 
claimed  to  be  released  by  the  discontinuance 
as  to  one  defendant.  The  court  held  that  it 
was  the  obvious  intent  of  the  statute  that 
the  persons  executing  such  undertaking 
should  be  bound  to  the  same  extent  as  the 
garnishees  discharged  from  liability  by 
virtue  of  it,  or  the  property  of  the  prin- 
cipal debtor  in  the  hands  of  such  garnishees 
would  have  been  bound,  and  that  the  under- 
taking must  be  liberally  construed  with  ref- 
erence to  such  intent,  and  that  therefore  tlic 
sureties  were  still  liable  on  the  undertaking. 

In  Heynemann  v.  Eder,  17  Cal.  434,  the 
identical  question  involved  in  the  instant 
case  was  passed  upon.  The  bond  was  to  pay 
whatever  judgment  might  be  rendered 
against  "said  defendants."  Judgment  was 
obtained  against  one  only  of  the  defendants. 
The  court  held  that  the  security  required  by 
the  statute  was  a  security  for  the  satisfac- 
tion of  any  judgment  that  might  be  ob- 
tained, and  that  the  bond  was  such  a  securi- 
ty, and  that  failure  to  obtain  judgment 
against  one  defendant  did  not  discharge  the 
sureties.  In  Poole  v.  Dyer,  123  Mass.  363, 
it  is  held  that  the  result,  so  far  as  the 
sureties  are  concerned,  is  the  same,  whether 
the  plaintiff  discontinues  against  one  de- 
fendant, or  fails  to  recover  against  him  up- 
on the  trial.  The  action  was  brought 
against  the  sureties  on  the  undertaking 
after  the  original  action  had  been  discon- 
tinued as  to  one  defendant. 

Pilger  V.  Marder,  65  Neb.  113,  75  N.  W. 
559,  w-as  replevin  brought  against  three  de- 
fendants; property  was  taken  under  the 
writ;  trial  was  had  with  the  result  that 
judgment  was  entered  in  favor  of  one  of  the 
defendants;  action  was  instituted  on  the  un- 
dertaking given  by  the  plaintiffs,  to  recover 
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of  the  sureties  the  value  of  the  property,  etc 
It  was  urged  that,  inasmuch  as  the  bond 
was  given  in  favor  of  three  obligees,  they 
should  all  have  been  parties  to  the  suit. 
The  court  says:  "In  an  action  of  replevin 
in  which  there  are  two  or  more  defendants, 
each  may  recover  a  part  of  the  property,  or 
one  may  be  adjudged  the  owner  and  en- 
titled to  the  possession  of  all  of  the  prop- 
erty, and  to  have  a  return  of  it,  or  to  re- 
cover its  value.  .  .  .  It  is  also  true  that 
all  of  the  parties  to  a  case  in  replevin  are 
bound  by  the  adjudication  of  the  rights  in- 
volved and  put  in  issue  therein.  It  seems 
a  correct  conclusion  that  the  sureties  of  a 
replevin  undertaking  are  liable  to  the  party 
or  parties  to  whom  the  final  determination 
of  the  issue  may  accord  a  recovery." 

In  Goodwin  v.  Bunzl,  102  N.  Y.  224,  fl 
N.  £.  399,  it  is  held  that  where  final  judg- 
ment was  rendered  in  replevin  against  two 
defendants  only,  and  in  favor  of  a  third,  the 
sureties  on  the  bond  were  not  released. 

Auerbach  v.  Marks,  10  Daly,  171,  is  also 
directly  in  point.  In  that  case,  on  the  trial 
of  the  replevin  suit,  the  complaint  was  dis- 
missed as  to  one  defendant,  a  verdict  ren- 
dered for  the  plaintiff  against  the  other  two 
defendants,  and  judgment  entered  thereon. 
On  the  failure  to  deliver  the  property  and 
return  of  execution  unsatisfied,  action  wan 
brought  against  the  sureties.  The  defense 
was  that,  when  the  suit  was  commenced, 
the  property  replevied  was  in  the  sole  pos- 
session of  one  of  the  defendants,  at  whose 
request  and  in  whose  behalf  they  executed 
the  undertaking;  that  the  property  was 
thereupon  returned  to  that  defendant;  that 
the  other  two  defendants  had  no  interest  in, 
or  possession  of,  the  property,  and  it  was 
claimed  that,  no  judgment  having  been  ren- 
dered against  the  one  defendant,  their  lia- 
bility ceased.  Evidence  was  excluded  to 
show  these  facts,  and  the  verdict  directed 
for  the  plaintiff,  and  it  was  held  that  the 
defendants  were  not  entitled  to  show  the 
facts  recited  above;  that  when  the  undertak- 
ing given  by  the  defendants  was  executed 
and  delivered,  the  property  was  in  the  hands 
of  the  sheriff,  and  that  the  sureties  bound 
themselves  for  the  delivery  to  the  plain- 
tiff, if  the  delivery  should  be  adjudged,  etc. 
The  court  says  that  the  fact  that  no  cause 
of  action  was  established  against  the  defend- 
ant Goodman,  and  that  the  complaint  was 
dismissed  as  to  him,  does  not  discharge  the 
defendants  from  their  obligation;  that  they 
became  bound  for  the  delivery  of  the  proper- 
ty to  the  plaintiff,  and,  in  case  a  delivery 
could  not  be  had,  for  its  value;  that,  in  con- 
sequence of  the  undertaking,  the  property 
was  returned  to  all  the  defendants  in  the 
replevin  action.  This  conclusion  is  based 
upon  the  language  of  the  undertaking,  to 
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the  effect  that  the  three  defendants  were 
desirous  of  having  it  returned  to  them,  and 
that,  in  consideration  of  the  return  of  it  to 
them,  the  defendants  became  bound,  etc.; 
that  the  sureties  became  bound  for  the  deliv- 
ery of  the  property  by  each  and  all  of  the 
defendants,  if  a  delivery  of  it  to  the  plain- 
tiff was  adjudged ;  and  it  wafe  held  that  they 
were  not  discharged  of  their  liability  when 
the  defendant  Goodman  was  released  from 
any  obligation  to  deliver  it,  by  a  judgment 
in  his  favor,  if  they  still  remained  bound 
for  the  delivery  by  the  other  defendants; 
that  the  dismissal  as  to  one  defendant  in  no 
way  affected  the  plaintiff's  right  to  the  prop- 
erty; tJiat  the  effect  of  the  judgment  was 
that  the  one  defendant  did  not  wrongfully 
detain  it;  and  that  such  a  judgment  does 
not  entitle  a  defendant  to  the  return  of  the 
property,  for  it  in  no  way  affects  the  owner- 
ship or  title  of  the  property;  that  where 
there  are  several  defendants,  the  court  may 
adjudge  the  return  of  it  to  one  of  them,  and 
refuse  it  to  others,  or  may  award  to  all  of 
them,  or  part  to  one  and  part  to  another,  or 
to  the  plaintiff,  as  the  rights  of  the  parties 
shall  appear,  or  for  other  relief  not  neces- 
sary here  to  state.  The  court  remarks  that 
"the  action  of  replevin  is  founded  upon  a 
tort;  it  is  brought  by  a  party  entitled  to 
property  against  those  in  possession  of  it, 
who  have  wrongfully  taken  or  wrongfully 
withheld  it,  or  who  wrongfully  conceal  or 
put  it  out  of  their  possession,  to  defeat  the 
suit.  Where  there  are  several  defendants 
sued  as  wrongdoers,  each  may  set  up  a 
separate  defense,  -  each  may  claim  exclusive 
title  to  the  property,  or  sot  up  any  matter 
in  defense,  without  reference  to  the  pleading 
or  defense  of  the  other,  and  judgment  may 
be  given  in  favor  of  one  and  against  the 
others,  or  judgment  may  be  for  both  par- 
ties. .  .  .  Thus,  a  defendant  may  suc- 
ceed, and  not  be  entitled  to  a  return,  if  a 
return  of  the  property  is  ordered  only  when 
it  appears  just."  The  court  further  says: 
''What  the  sureties  undertook  was  to  be 
bound  for  the  delivery  of  the  property,  if 
delivery  of  it  should  be  adjudged  to  the 
plaintiff,  and  the  payment  of  such  sum  as 
might  be  awarded  against  the  defendants. 
The  argument  is  that  the  sureties  agreed 
to  be  bound  if  all  the  defendants  failed  to 
deliver  it.  The  answer  is  that  one  of  the 
defendants  was  relieved  from  delivering  it 
by  the  judgment  of  the  court.  In  the  lan- 
guage of  the  undertaking,  a  delivery  of  it 
by  him  was  not  adjudged,  but  it  was  ad- 
judged that  it  should  be  delivered  to  the 
plaintiff  by  the  other  two  defendants,  and 
it  is  for  their  failure  to  deliver  or  pay  the 
sum  recovered,  if  the  property  was  not  de- 
livered, that  the  defendants  are  answer- 
able." The  language  of  the  undertaking  was 
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identical  with  the  case  at  bar, — ^thai  the 
defendants  were  desirous  of  having  the 
property  returned  to  them.  We  commend 
the  reading  of  the  opinion  to  counseL  It 
is  exactly  apropos  to  the  case  at  bar,  and 
is  most  persuasive.  We  have  only  quoted  a 
small  portion. 

We  conclude  that  the  suretiea  were  not 
released  from  liability  on  the  undertaking 
by  the  fact  that  the  action  of  claim  and  de- 
livery was  diamissed  at  the  close  of  the 
evidence,  on  motion  of  counsel  for  the  prin- 
cipals, either  with  the  consent  of  or  sim- 
ply without  opposition  by  counsel  for  the 
plaintiffs  therein. 

2.  Were  the  respondents  relieved  from 
liability  by  the  form  of  the  judgment  tak- 
en against  one  of  their  principals,  name- 
ly, not  in  the  alternative,  but  only  for 
money,  the  value  of  the  property  and  dam- 
ages? It  is  true  that,  in  the  usual  method 
of  practice  under  the  Code,  a  judgment  in 
claim  and  delivery  is  taken  in  the  alterna- 
tive for  return  or  the  possession  of  the 
property,  or  its  value,  if  a  return  cannot  be 
had,  and  undoubtedly,  in  many  cases,  the 
fact  that  judgment  was  not  so  entered  would 
be  fatal,  in  the  absence  of  a  motion  on  the 
part  of  the  judgment  creditor  to  correct  it; 
but  the  law  does  not  require  idle  acts,  and 
it  is  well  established  that  where,  on  the 
record,  it  appears  that  the  property  cannot 
be  returned,  judgment  need  not  be  entered 
for  its  return  or  possession. 

What  is  the  record  in  the  case  at  bar  on 
which  the  money  judgment  was  entered?  C. 
II.  Olson  was  a  witness.  He  was  the  official 
stenographer  who  took  the  testimony  in 
shorthand  in  the  claim  and  delivery  action. 
He  testified  in  the  case  before  us  that  he 
heard  the  testimony  of  W.  L.  Caven,  as  a 
witness  in  the  claim  and  delivery  action, 
with  reference  to  the  property  that  was 
taken  and  turned  back  to  the  defendants. 
With  his  transcript  of  such  evidence  before 
him,  he  testified  that  said  Caven  testified 
that  he  sold  the  property  in  question  for  a 
feed  bill  incurred  in  the  livery  barn,  for 
$950  or  $951,  on  the  7th  of  February,  1908, 
and  that  he  was  not  in  position  to  repro- 
duce the  property  and  turn  it  over  to  the 
plaintiff  therein,  because  the  property  was 
gone;  that  the  sale  was  made  under  notice 
and  publication.  Olson  did  not  have  the 
minutes  of  all  the  testimony  taken  in  the 
case,  as  a  portion  of  such  minutes  seem  to 
have  been  lost  between  the  clerk  of  the  court 
and  counsel  for  the  respondents,  which, 
however,  is  immaterial.  One  Bouer  testified 
that  he  was  present  at  the  trial  and  heard 
testimony  relating  to  the  property  having 
been  sold  at  auction,  and  regarding  the  re- 
port of  such  sale,  and  that  it  was  brought 
out  tliat  the  Cavens  had  sold  the  propertjf 
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under  the  lien  claimed  by  them,  and  filed  a 
report  of  such  sale  at  Jamestown.  In  the 
case  at  bar,  the  report  of  the  sale  was  re- 
ceived in  evidence.  It  showed  the  process, 
and  the  persons  to  whom  the  different  items 
were  sold,  and  was  made  by  W.  L.  Caven 
under  oath  as  agent  for  William  Caven. 
This  report  also  showed  that  the  property 
had  been  sold  to  some  ten  or  twelve  differ- 
ent people.  Bouer  also  testified  that  he  was 
present  at  the  sale.  William  Caven  testi- 
fied that  he  was  not  asked  a  certain  ques- 
tion contained  in  the  record  to  which  Olson, 
the  stenographer,  testified,  and  did  not  make 
the  answer  given. 

So  much  for  the  record  relating  to  the 
disposition  of  the  property  in  the  claim  and 
delivery  action.  It  is  this  record  that  the 
court  had  before  it  when  it  rendered  the 
judgment  for  money  only.  There  is  cer- 
tainly enough  in  it  to  sustain  the  action  of 
the  court  in  rendering  such  judgment,  even 
if  it  be  conceded  that  there  is  a  conflict  in 
the  evidence  by  reason  of  the  testimony  of 
William  Caven,  to  which  reference  has  been 
made.  On  the  facts  shown  by  the  record, 
it  waa  for  the  trial  court  to  determine  what 
kind  of  a  judgment  to  enter,  and  that  court 
must  have  found,  in  its  consideration  of  the 
subject  and  from  the  record,  that  the  prop- 
erty could  not  be  returned.  No  appeal  is 
before  us  from  that  judgment.  It  has  be- 
come final,  and  the  evidence  was  sufficient 
to  sustain  it.  See  last  two  sentences  of  the 
opinion  in  21  N.  D.  411,  131  N.  W.  229. 

We  refer  to  one  other  phase  of  the  record 
in  the  case  at  bar.  It  appears  that  evi- 
dence was  received  to  support  the  judgment 
in  the  claim  and  delivery  action,  and  it  was 
conclusively  shown  that  the  Cavens  sold 
the  property  involved  at  auction  to  a  num- 
ber of  persons  more  than  a  year  before  the 
trial;  that  some  of  it  had  been  removed  to 
the  northwestern  part  of  the  state  by  the 
purchasers,  the  hogs  sold  to  a  butcher,  and 
the  horses  to  several  farmers,  and  consider- 
able of  them  were  resold  by  the  purchasers. 
The  respondents  undertook  to  show  that  it 
was  within  the  power  of  William  Caven  to 
collect  and  return  each  item  of  such  prop- 
erty to  appellants.  We  are  not  determining 
whether  it  was  proper  to  receive  evidence 
in  this  case  to  support  that  judgment.  We 
are  inclined  to  doubt  its  admissibility,  and 
to  think  that  the  record  made  in  the  claim 
and  delivery  action  is  the  record  on  which 
it  must  be  determined  whether  the  form  of 
judgment  is  justified.  See  21  N.  D.  411. 
It,  however,  seems  to  have  been  assumed  by 
both  parties  on  the  trial  of  the  instant  case 
that  it  was  then  proper  and  competent  to 
show  that  the  property  could,  or  could  not, 
have  been  returned  when  the  former  judg- 
ment was  rendered.  As  to  the  new  proof 
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on  this  subject,  when  the  holders  of  the 
judgment  in  the  former  case  had  shown  that 
the  defendants  had  sold  the  property  to  ten 
or  twelve  different  purchasers  more  than  a 
year  prior  to  the  trial  of  the  action;  that 
it  had  been  scattered  over  a  wide  territory, 
and  some  resold  to  other  parties;  that  the 
plaintiffs  had  made  out  a  case  showing  the 
inability  of  the  defendants  to  return  the 
property,  which,  in  the  absence  of  a  further 
showing  by  the  defendants,  would  support 
the  judgment  for  money  only,  in  view  of  the 
circumstances,  and  particularly  in  view  of 
the  fact  that  the  means  of  knowledge  re- 
garding the  ability  to  return  the  different 
pieces  of  property  was  necessarily  with  the 
defendants  in  that  case,  who  were  witnesses 
for  the  defendants  in  the  case  at  bar,  some- 
thing more  devolved  upon  them  than  to  tes- 
tify in  effect  to  the  opinion  that,  at  all 
times  after  the  auction  sale,  they  could  have 
gathered  together  the  property  and  returned 
it  to  its  owners.  It  would  seem  but  reason- 
able to  require  them  to  testify  as  to  each 
specific  item,  and  disclose  the  source  of 
their  knowledge  and  its  extent,  and  to  make 
clear  their  ability  to  return  the  property, 
before  it  should  be  held  to  overcome  the 
case  made  by  the  evidence,  uncontradicted, 
of  ifs  sale  at  auction  and  dispersion.  'We 
are  impressed  by  the  record  with  the  belief 
that  the  Cavens  went  as  far  as  they  could 
go  towards  showing  their  ability  to  return 
the  property,  and  that  this  showing  amount- 
ed to  nothing  more  than  the  naked  state- 
ment of  their  opinions  that  they  were  able 
so  to  do,  and  that  that  statement  was  ren- 
dered highly  improbable  by  all  the  sur- 
rounding circumstances,  at  least  so  improb- 
able that  it  was  incumbent  upon  them  to 
overcome,  by  specific  and  persuasive  evi- 
dence, such  improbabilities.  In  that  con- 
nection, and  as  bearing  on  these  questions, 
we  may  say  that  both  of  the  defendant  sure- 
ties testified  in  the  case  at  bar  that  they  were 
present  at  the  auction  sale  referred  to,  saw 
the  property  sold,  and  knew  that  it  was  dis- 
tributed among  numerous  purchasers;  that 
the  sale  was  on  the  same  day  that  they 
executed  the  redelivery  undertaking,  and 
that  they  made  no  objection  to  the  sale,  and 
were  willing  that  it  should  be  sold  and  dis- 
tributed around  among  different  persons  in 
that  community  or  elsewhere.  They  appear 
to  have  executed  the  undertaking  with 
knowledge  that  the  property  was  to  be  sold 
and  scattered,  and  for  the  sole  purpose  of 
enabling  Caven  to  sell  and  scatter  it. 

In  Burke  v.  Koch,  75  Cal.  356,  17  Pac. 
228,  the  court  found  that  the  defendants 
had  sold  and  disposed  of  a  large  portion 
of  the  property  replevined,  and  had  appro- 
priated the  proceeds  thereof;  and,  that  fact 
appearing  at  the  trial,  it  was  held  that  the 
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trial  court  was  not  bound  to  find  the  char- 
acter or  value  of  tlie  articles  which  should 
be  returne<l,  or  enter  a  judgment  in  the 
alternative.  Gallarati  v.  Orser,  27  N.  Y. 
324,  disclosed  a  record  that  failed  to  sho^ 
that  the  property  could  not  be  returned; 
hence  it  was  held  that  it  would  not  support 
a  judgment  for  money  only.  In  Lee  v. 
Hastings,  13  Neb.  508,  14  N.  W.  476,  it  is 
held  that  the  judgment  in  an  action  of  re- 
plevin must  be  in  the  alternative,  unless  it 
is  shown  by  the  record  that  a  return  of  the 
property  could  not  have  been  had.  In  Field 
V.  Lumbard,  63  Neh.  397,  73  N.  W.  703,  it 
is  held  that  the  judgment  should  have  been 
in  the  alternative,  and  that,  as  it  was  not 
so  entered,  the  sureties  were  not  liable,  but 
the  opinion  does  not  disclose,  as  we  read  it, 
whether  the  record  showed  the  possibility 
of  a  return  of  the  property,  and  if  any  in- 
ference is  to  be  drawn  on  the  subject,  it 
would  seem  to  he  that  it  either  showed  that 
it  could  have  been  returned  or  failed  to 
show  anything;  hence  it  is  not  in  point. 
See  also  Ingersoll  v.  Bostwick,  22  N.  Y. 
426;  Johnson  v.  Carnley,  10  N.  Y.  570,  61 
Am.  Dec.  762;  Sweeney  v.  Lomme,  22  Wall. 
208,  22  L.  ed.  727;  Cheatham  v.  Morrison, 
37  S.  C.  187,  16  S.  E.  924;  Kennedy  v. 
Brown,  21  Kan.  171;  Atkinson  v.  Fox- 
worth,  53  Miss.  733;  Campbell  v.  Brown, 
121  Mass.  616;  McCarthy  v.  Strait,  7  Colo. 
App.  59,  42  Pac.  189;  Wells,  Replevin, 
§§  428-431;  Davis  v.  Gray,  39  Okla.  386, 
134  Pac.  1100.  The  above  authorities  have 
more  or  less  bearing  on  this  question.  We 
are  satisfied  that  a  sufficient  showing  was 
made  to  sustain  the  action  of  the  appel- 
lants against  the  sureties  on  the  under- 
taking in  question.  It  is  clearly  so  when 
giving  proper  weight  to  evidence  adduced 
by  the  party  against  whom  the  order  was 
directed  on  the  motion  for  a  directed  ver- 
dict. 

One  or  two  other  assignments  of  error 
may  be  noticed.  Appellants  contend  that  it 
was  error  to  exclude  proof  offered  to  show 
that  William  Caven  withdrew  from  the  bank 
in  which  appellants  had  deposited  the 
amount  of  their  claim  for  the  keeping  of 
the  property,  and  appropriated  such  fund 
to  their  own  use,  and  also  because  evidence 
was  admitted  tending  to  show  that  respond- 
ents became  sureties  on  the  redelivery  bond 
in  reliance  upon  the  solvency  of  W.  L. 
Caven.  It  is  not  necessary,  in  view  of  our 
conclusion  on  the  two  main  questions,  to 
pass  upon  these  assignments.  In  conclusion, 
we  may  add  that,  in  so  far  as  the  respond- 
ents were  aware  of  the  facts,  and  partici- 
pated in  or  assented  to  the  sale  of  the  prop- 
erty, they  are  not  in  position  to  criticize 
too  closely  the  regularity  or  irregularity  of 
the  legal  proceedings  by  means  of  which 
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appellants  attempted  to  regain  or  recover 
for  their  property.  They  stood  by  and  saw 
the  property  dispersed  after  they  signed  the 
undertaking;  they  made  no  objection,  and 
are  in  much  the  same  position  that  Caven 
occupies. 

We  have  made  no  reference  to  the  findings 
of  fact  made  by  the  court,  because  they  in 
no  manner  conflict  with  our  conclusions,  and 
in  fact  sustain  them.  Among  other  things, 
the  court  expressly  found  that  the  property 
was  sold  by  the  two  Cavens,  and  that  they, 
by  such  sale,  devested  themselves  of  all 
title  in  and  to  such  property,  or  any  part 
thereof,  and  in  and  to  the  possession  there- 
of, and  never  again  became  its  owners  or 
possessors.  The  conclusions  of  law  found 
by  the  court  render  it  unnecessary  to  fur- 
ther consider  the  findings. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  District  Court  will  enter 
judgment  for  plaintiffs,  with  costs. 

Burke,  J.,  disqualified. 

Petition  for  rehearing  denied  December 
29,  1913. 
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APPEAIiS. 

EX  PARTE  EUGENE  WILLIAMS. 

(—  Okla.  Crim.  Rep.  — ,  136  Pac.  597.) 

Extradition  «  fugitive  «  purpose  of  de- 
parture. 

1.  To  be  a  fugitive  from  justice  under  the 
laws  of  the  United  States,  it  is  not  neces- 
sary that  the  person  charged  with  having 
left  the  state  in  which  the  crime  was  alleged 
to  have  been  committed  should  have  done  so 
for  the  purpose  of  avoiding  prosecution  an- 
ticipated or  begun,  but  simply  that,  having 
committed  a  crime  within  the  state,  he 
leaves  such  state,  and,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to 
answer  for  his  offense,  he  is  found  within 
the  territory  of  another  atxte. 

Same  —  prisoner  under  parole. 

2.  A  convicted  prisoner,  who  has  a  parole, 
and  who  goes  into  another  state,  is  a  fugi- 

Headnotes  by  Fubman,  J. 

Note.  —  >f7io   are  fugitives  subject  to 

extradition. 

This  note  is  supplementary  to  the  note  to 
State  V.  Hall,  28  L.R.A.  289. 

General  rule. 

The  general  rule  is  well  settled  that  one 
who  was  within  a  state  at  the  time  of  the 
alleged  commission  therein  of  a  crime  with 
w^hich  he  is  charged,  and  who,  when  sought 
to  be  subjected  to  the  criminal  process  of 
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tive  from  justice  within  the  provisions  of 
the  United  States  Constitution  and  laws, 
and  as  such  is  subject  to  extradition  if  hid 
parole  is  revoked. 

Courts  —  jurisdiction  ~  revocation  of 
parole. 

3.  The  legality  of  the  revocation  of  a 
parole  in  the  state  of  Indiana  is  a  question 
for  the  courts  of  Indiana,  for  they  alone 
have  the  right  to  construe  the  Constitution 
and  laws  of  that  state. 

Same  —  sustaining  action  of  governor. 

4.  Whenever  the  action  of  the  governor  of 
Oklahoma  in  any  matter  is  authorized  by 
law,  and  comes  before  the  court  for  review, 
it  is  our  duty  to  sustain  the  governor,  and 
we  take  great  pleasure  in  doing  so. 

(December  1,  1013.) 


PETITION   for  a  writ  of  habeas  corpus 
to  secure   release  from   custody   under 
extradition  proceedings.     Writ  denied. 

Statement  by  Furman,  J.: 

It  appears  from  the  record  in  this  cause 
that  the  petitioner,  Eugene  Williams,  was 
legally  charged  by  indictment,  and  was  tried 
and  convicted  for  the  crime  of  grand  larceny 
in  the  circuit  court  of  Vanderburgh  county, 
in  the  state  of  Indiana,  on  the  12  th  day  of 
July,  1009,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  of  Indiana  from 
one  year  to  fourteen  years;  that  before  the 
expiration  of  said  sentence  petitioner  was 
paroled  by  the  board  of  commissioners  of  the 
Indiana   State   Prison,   and   removed   from 


the  state  for  the  crime,  has  left  the  juris- 
diction and  is  found  within  another  state, 
is  a  fugitive  from  justice  within  the  mean- 
ing'of  the  provisions  of  the  United  States 
Constitution  and  statute  with  reference  to 
interstate  extradition.  Re  Strauss,  63  C.  C. 
A.  99,  126  Fed.  327;  Re  Bruce,  132  Fed. 
390,  ailirmed  on  opinion  below  in  69  C.  C.  A. 
342,  136  Fed.  1022 ;  Drinkall  v.  Spiegel,  68 
Conn.  441,  36  L.R.A.  486,  36  Atl.  830;  De- 
poilly  V.  Palmer,  28  App.  D.  C.  324;  Ex 
parte  Dickson,  4  Ind.  Terr.  481,  69  S.  W. 
943;  State  ex  rel.  Munscy  v.  Glough,  71  N. 
H.  594,  67  L.R.A.  946,  63  Atl.  1086;  Re 
Galbreath,  24  N.  D.  582,  139  N.  W.  1050; 
Com.  ex  rel.  Burlingame  v.  Hare,  36  Pa. 
Super.  Ct.  126. 

And  it  has  been  held  that  the  fact  that 
a  person  charged  in  one  state  with  a  crime 
involving  his  personal  presence  there  is  sub- 
sequently in  another  state  makes  him  a 
fugitive  from  justice  within  the  meaning  of 
the  Federal  statute.  Ex  parte  Edwards,  91 
Miss.  621,  44  So.  827. 

In  Bruce  v.  Rayner,  62  C.  C.  A.  601,  124 
Fed.  481,  however,  it  was  held  that  one  who 
was  within  a  state  at  the  date  of  a  crime 
alleged  to  have  been  committed  therein  by 
him,  and  who  remained  within  reach  of  the 
criminal  process  of  the  state  during  the 
whole  period  within  which  he  could  have 
been  prosecuted  therefor,  did  not  become  a 
fugitive  from  justice,  within  the  meaning 
of  the  provisions  of  the  Constitution  and 
statute  of  the  United  States  relating  to  ex- 
tradition, upon  thereafter  leaving  the  state. 

But  in  Depoilly  v.  Palmer,  28  App.  D.  C. 
324,  it  was  held  that  the  alleged  fact  that 
the  accused  person  sought  to  be  extradited 
had  resided. in  the  demanding  state  for  more 
than  the  limitation  period  lor  prosecution, 
after  the  alleged  date  of  the  crime  with 
which  he  was  charged,  was  immaterial  upon 
the  question  whether  he  was  subject  to  ex- 
tradition as  a  fugitive  from  justice,  as  such 
matters  of  defense  must  be  determined  by 
the  court  where  the  accused  was  to  be  tried 
upon  the  charge. 

Must  have  been  in  demanding  state. 

Supplementing  note  in  28  L.R.A.  289. 
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The  recent  cases  are  in  accord  with  the 
unanimous  holding  of  earlier  American  cases, 
as  appears  from  the  earlier  note,  to  the 
effect  that  a  person  cannot  be  a  fugitive 
from  justice,  subject  to  interstate  extradi- 
tion under  the  provisions  of  the  United 
States  Constitution  and  statute  relating 
thereto,  unless  he  was  present  in  the  de- 
manding state  at  the  time  of  the  alleged 
commission  therein  of  the  crime  with  which 
he  is  charged.  Munsey  v.  Clough,  196  U.  S. 
364,  49  L.  ed.  516,  26  Sup.  Ct.  Rep.  2S2 
(obiter);  Hyatt  v.  New  York,  188  U.  S. 
691,  47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456,  12 
Am.  Grim.  Rep.  311,  affirming  172  N.  Y.  176, 
60  L.R.A.  774,  92  Am.  St.  Rep.  706,  64  N.  E. 
825,  which  reversed  72  App.  Uiv.  029,  76  N. 
Y.  Supp.  1026;  Ex  parte  Hoffstot,  180  Fed. 
240,  affirmed  without  opinion  in  218  U.  S. 
665,  54  L.  ed.  1201,  31  Sup.  Ct.  Rep.  222; 
Farrell  v.  Hawlcy,  78  Conn.  160,  70  L.R.A. 
686,  112  Am.  St.  Rep.  98,  61  Atl.  502,  3  Ann. 
Cas.  874;  Re  Lyon,  24  Wash.  L.  Rep.  679: 
Dennison  v.  Christian,  72  Neb.  703,  117  Am. 
St.  Rep.  817,  101  N.  W.  1045,  affirmed  with- 
out opinion  in  196  U.  S.  637,  49  L.  ed.  630, 
26  Sup.  Ct.  Rep.  795;  Re  Kuhns,  36  Nev. 
487,  60  L.R.A.(N.S.)  507,  137  Pac.  83;  Re- 
gan V.  Jessup,  34  Tex.  Civ.  App.  74,  77  S.  W, 
972    (obiter). 

This  rule  was  also  recognized  and  applied 
in  Hayes  v.  Palmer,  21  App.  D.  C.  450,  the 
court  saying:  "The  decisions  of  the  Su- 
preme Court  of  the  United  States,  hereto- 
fore cited,  all  indicate  that  the  actual  pres- 
ence of  the  accused  in  the  demanding  state, 
at  the  time  of  the  commission  of  the  crime 
as  charged  in  the  indictment,  is  an  essential 
condition  of  extradition.  ...  It  remains 
to  apply  the  doctrine  enounced  to  the 
special  facts  in  the  case  at  bar.''  And  it 
was  held  not  to  have  been  shown  that  the 
accused  was  not  present. 

So,  in  People  ex  rel.  Meeker  v.  Baker,  142 
App.  Div.  698,  25  N.  Y.  Crim.  Rep.  498,  127 
N.  Y.  Supp.  382,  the  rule  was  recognized 
that  "that  question  [whether  as  a  matter  of 
fact  the  relator  was  a  fugitive  within  the 
meaning  of  the  extradition  laws]  depended 
for  its  solution  upon  whether  the  relator 
was  physically  present  in  the  state  of  Texas 
[the  demanding  state]   at  the  time  of  the 
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the  state  of  Indiana  to  the  state  of  Okla- 
homa; that  on  the  1st  day  of  December, 
19]2y  petitioner  was  declared  a  delinquent, 
and  his  parole  was  revoked.  On  this  state 
of  facts  the  governor  of  Indiana  presented 
requisition  papers  for  the  said  Eugene 
Williams  to  the  governor  of  Oklahoma, 
which  were  honored  by  the  governor  of  this 
state,  and  his  warrant  issued  for  the  arrest 
of  petitioner,  to  be  returned  to  the  state  of 
Indiana,  as  requested  by  the  governor  of 
that  state. 

Mr.  J.  O.  Harley  for  petitioner. 
Messrs.  Manden  A  Staley  for  the  State. 

Fnrman,  J.,  delivered  the  opinion  of  the 
court: 

When  this  matter  was  presented  to  the 
governor  of  Oklahoma,  he  properly  referred 
it  to  the  attorney  general  for  legal  advice. 
The  attorney  general  advised  the  governor 
that,  to  be  a  fugitive  from  justice  under  the 


act  of  Congress,  it  is  not  necessary  that  the 
person  charged  with  having  left  the  state 
in  which  the  crime  was  alleged  to  have  been 
committed  did  so  for  the  purpose  of  avoid- 
ing a  prosecution  anticipated  or  begun,  but 
simply  that,  having  within  a  state  com- 
mitted a  crime  against  the  laws,  leaves 
such  state,  and,  when  he  is  sought  to  be 
subjected  to  its  criminal  process  to  answer 
for  his  offense,  he  is  found  within  the  terri- 
tory of  another  state.  Ih  support  of  this 
proposition,  the  attorney  general  cited  the 
following  authorities:  Ex  parte  Dickson, 
4  Ind.  Terr.  481,  69  S.  W.  943;  Op.  Gov. 
Fairfield  (Me.)  24  Am.  Jur.  226;  State  ex 
rel.  Burner  v.  Richter,  37  Minn.  436,  35 
N.  W.  9;  Re  Voorhees,  32  N.  J.  L.  141; 
People  ex  rel.  Draper  v.  Pinkerton,  17  Hun, 
199;  Johnson  v.  Ammons,  6  Ohio  Dec.  Re- 
print, 747,  7  Am.  L.  Rec.  662;  Hibler  v. 
State,  43  Tex.  197;  Roberts  v.  Reilly,  116 
U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291 ; 


commission  of  the  alleged  crime," — the 
court  holding  that  the  evidence  sufficiently 
showed  that  the  relator  was  in  fact  in  thu 
demanding  state  at  the  time  of  the  com- 
mission of  the  offense  in  question,  and  dur- 
ing the  accomplishing  of  the  purposes  of  the 
conspiracy  for  which  he  had  been  indicted. 

And  in  People  ex  rel.  Genua  v.  McLaugh- 
lin, 146  App.  Div.  513,  130  N.  Y.  Supp.  458, 
which  reversed  an  order  dismissing  a  writ 
of  habeas  corpus  and  remitted  the  matter 
to  the  court  below  for  a  determination  by  it 
of  the  question  whether  the  relator  was  in 
fact  a  fugitive  from  justice, — ^the  court 
below  having  held  that,  inasmuch  as  there 
was  a  conflict  of  testimony  on  this  point, 
it  had  not  the  power  to  determine  that  the 
relator  had  not  been  in  the  demanding  state 
at  the  time  of  the  commission  of  the  crime, 
— the  rule  was  recognized  that,  to  be  a 
fugitive  from  justice  subject  to  extradition, 
the  accused  must  have  been  within  the  de- 
manding state  at  the  time  of  the  commis- 
sion of  the  alleged  offense;  the  court  saying: 
"Before  a  warrant  of  extradition  can  be 
sustained,  it  must  appear  as  a  jurisdictional 
fact  that  the  prisoner  is  a  fugitive  from 
justice;  that  is,  it  must  be  shown  that  he 
was  actually  present  in  the  demanding  state 
when  the  crime  was  committed." 

So,  the  mere  subsequent  presence  of  a 
person  in  a  state  on  business,  for  one  day, 
eight  days  after  the  alleged  commission  of 
an  offense  therein,  and  months  before  com- 
plaint is  made  or  an  indictment  found 
against  him  therefor,  does  not,  upon  his 
leaving  the  state  after  the  conclusion  of  his 
business,  render  him  a  fugitive  from  justice 
within  the  meaning  of  the  United  States 
statute.  "He  must  have  been  there  when 
the  crime  was  committed,  as  alleged,  and 
if  not,  a  subsequent  going  there  and  com- 
ing away  is  not  a  flight."  Hvatt  v.  New 
York,  188  U.  S.  691,  47  L.  ed.  657,  23  Sup. 
Ct.  Rep.  456,  12  Am.  Crim.  Rep.  311,  affirm- 
ing 172  N.  Y.  176,  60  L.R.A.  774,  92  Am.  St. 
61  L.R.A.(N.S.) 


Rep.  706,  64  N.  E.  825,  which  reversed  72 
App.  Div.  629,  76  N.  Y.  Supp.  1026. 

And  the  fact  that  one  charged  with  the 
commission  of  a  crime  within  a  state  went 
to  and  was  in  that  state  after  his  indict- 
ment, and  subsequently  left  it  again,  does 
not  operate  to  constitute  him  a  fugitive 
from  justice,  if  in  fact  he  was  not  there  at 
the  time  of  the  commission  of  the  crime. 
Hayes  v.  Palmer,  supra 

ftut  in  Ex  parte  Anowles,  17  Ky.  L.  Rep. 
588,  it  was  held  that,  although  one  charged 
with  a  crime  in  a  state  was  not  actually 
present  in  the  state  at  the  time  when  the 
crime  was  committed,  he  becomes  a  fugitive 
from  justice  within  the  meaning  of  the  Con- 
stitution and  statute  of  the  United  States 
regarding  extradition,  by  going  into  the 
state  after  the  commission  of  the  crime, 
thus  subjecting  himself  to  its  jurisdiction, 
and   then    leaving   the   state. 

No  constructive  presence. 

Supplementing  note  in  28  L.R.A.  289. 

The  recent  cases  also  agree  with  the 
earlier  ones,  that  the  mere  constructive 
presence  of  an  accused  in  the  demanding 
state  at  the  time  of  the  alleged  commission 
there  of  the  crime  with  which  he  is  charged 
is  not  sufficient  to  render  him  a  fugitive 
from  justice  subject  to  extradition.  Munsey 
V.  Clough,  196  U.  S.  364,  49  L.  ed.  515,  25 
Sup.  Ct.  Rep.  282  {obiter)  ;  Hayes  v.  Pal- 
mer, 21  App.  D.  C.  450  {obiter) ;  Re  Lyon, 
24  Wash.  L.  Rep.  679;  People  ex  rel.  Meeker 
V.  Baker,  142  App.  Div.  598,  26  N.  Y.  Crim. 
Rep.  498,  127  N.  Y.  Supp.  382;  People  ex 
rel.  Genua  v.  McLaughlin,  145  App.  Div. 
513,  130  N.  Y.  Supp.  458. 

Setting  crime  in  motion. 

Supplementing  note  in  28  L.R.A.  289. 

"It  IS  a  well -settled  doctrine  that  a  person 
who  departs  from  a  jurisdiction  after  hav- 
ing committed  an  act  in  furtherance  of  a 
crime  subsequently  consummated  is  a  fugi- 
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Re  Bnice  (C.  C.)  132  Fed.  300;  Be  Bloch 
(D.  C.)  87  Fed.  981;  Re  White,  5  C.  C.  A. 
20,  14  U.  S.  App.  87,  55  Fed.  54;  Ex  parte 
Brown  (D.  C.)  28  Fed.  653. 

We  are  of  the  opinion  that  the  advice  of 
the  attorney  general  to  the  governor  states 
the  law  correctly.  In  further  support  of 
thifl  propositionj  we  desire  to  cite  the  case 
of  Drinkall  t.  Spiegel,  68  Conn.  441,  36 
L.R.A.  486,  36  Atl.  S30.  In  that  case  the 
supreme  court  of  Connecticut  held  that  a 
prisoner  who  violates  a  parole,  and  goes 
into  another  state,  is  a  fugitive  from  justice 
within  the  provisions  of  the  United  States 
Constitution  and  laws,  and  that  such  per- 
son is  subject  to  extradition. 

There  is  but  one  question  in  this  case,  and 
that  is  the  legality  of  the  revocation  of  the 
parole  of  petitioner;  but  this  is  a  question 
for  the  courts  of  Indiana,  for  they  alone 
have  the  right  to  construe  their  Constitu- 
tion  and   laws.     When  the   governor's   ac- 


tion in  any  matter  la  authorized  by  law,  it 
is  our  duty  to  sustain  such  action,  and  we 
take  great  pleasure  in  doing  so.  W^e  find 
that  the  governor's  action  in  this  case  is 
entirely  proper,  and  within  the  law,  and  it 
is  therefore  upheld  and  sustained,  and  the 
writ  is  denied,  and  any  officer  of  the  state 
of  Oklahoma  who  may  now  have  petitioner 
in  his  custody  is  directed  to  surrender  him 
to  the  duly  authorized  representative  of 
the  state  of  Indiana,  in  obedience  to  the 
governor's  warrant  issued  in  this '  proceed- 
ing. It  is  further  ordered  that  the  extradi- 
tion papers  may  be  withdrawn  from  the  files 
by  the  attorneys  representing  the  state  of 
Indiana. 
Mandate  will  issue  without  delay. 


Armstrong,  P.  J.,  and  Doyle,  J.,  concur. 


tive  from  justice,  and  subject  to  extradi- 
tion." State  ex  rel.  Rinne  v.  Gerber,  111 
Minn.  132,  126  N.  W.  482. 

"The  criminal  need  not  do  within  the 
state  every  act  necessary  to  complete  the 
crime.  If  he  does  there  an  overt  act  which 
is,  anfl  is  intended  to  be,  a  material  step 
toward  accomplishing  the  crime,  and  then 
absents  himself  from  the  state  and  does  the 
rest  elsewhere,  he  becomes  a  fugitive  from 
justice  when  the  crime  is  complete,  if  not 
before.  .  .  .  For  all  that  is  necessary  to 
convert  a  criminal  under  the  laws  of  a  state 
into  a  fugitive  from  justice  is  that  he  should 
have  loft  the  state  after  having  incurred 
guilt  there,  .  .  .  and  his  overt  act  be- 
comes retrospectively  guilty  when  the  con- 
templated result  ensues."  Strasaheim  v. 
Daily,  221  U.  S.  280,  55  L.  ed.  735,  31  Sup. 
Ct.  Rep.  558. 

So,  if  one  charged  with  conspiracy  within 
a  state  was  present  in  that  state  when  any 
act  material  in  carrying  out  the  objects  of 
the  conspiracy  was  done,  his  subsequent 
departure  from  the  state  renders  him  a 
fugitive  from  justice  within  the  meaning  of 
the  United  states  Constitution  and  statute 
regarding  extradition.  £x  parte  Hoffstot, 
180  Fed.  240,  affirmed  without  opinion  in 
218  U.  S.  665,  54  L.  ed.  1201,  31  Sup.  Ct. 
Rep.  222. 

And  one  charged  with  the  crime  of  keep- 
ing and  managing  a  house  for  gambling 
within  a  state,  on  a  certain  date,  who  went 
into  that  state  and  opened  the  gaming- 
house shortly  before  the  date  alleged,  and 
went  frequently  between  it  and  his  resi- 
dence in  another  state,  after  that  date, 
may  be  a  fugitive  from  justice  subject  to 
extradition,  although  he  was  not  within  the 
state  demanding  him,  on  the  precise  date 
alleged.  Hayes  ▼.  Palmer,  21  App.  D.  C. 
450. 

The  purpose  of  the  flight. 

Supplementing  note  in  28  L.R.A.  289. 
ffl  LJLA.(NJ3.) 


It  is  not  necessary  that  one  charged  with 
a  crime  should  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  committed, 
for  fear  of  arrest,  or  for  the  purpose  of 
avoiding  prosecution,  anticipated  or  begun, 
but  it  is  sufficient  to  render  him  a  fugitive 
subject  to  extradition,  simply  thai  he  is 
charged  with  the  commission  of  a  crime 
within  the  state,  at  a  time  when  he  was 
there,  and  when  he  is  sought  to  be  subjected 
to  the  state's  criminal  process  for  the  crime, 
he  has  left  its  jurisdiction  and  is  found  in 
another  state.  Ex  parte  Hoffstot,  supra; 
Re  Galbrcath,  24  N.  D.  582,  139  N.  W.  1050; 
Com.  ex  rel.  Burlingamo  v.  Hare,  36  Pa. 
Super.  Ct.  125. 

So,  the  fact  that  one  charged  with  the 
commission  of  a  crime  in  one  state,  and 
found  in  another  state  when  proceedings 
were  begun  for  his  prosecution,  left  the 
first  state  openly,  and  not  in  flight,  or 
with  any  intent  to  avoid  arrest,  does  not 
prevent  his  being  a  fugitive  from  justice. 
Taylor  v.  Wise,  —  Iowa,  — ,  126  N.  W.  1126. 

Nor  is  it  material  that  he  left  the  flrst 
state  openly  and  in  the  legitimate  pursuit 
of  his  business.  Re  Bruce,  132  Fed.  390, 
affirmed  on  opinion  below  in  69  C.  C.  A. 
342,  136  Fed.  1022. 

And  the  mere  fact  that  a  person  charged 
with  the  commission  of  a  crime  within  a 
state  had  no  belief,  when  he  left  that  state, 
that  he  had  violated  its  criminal  laws,  and 
did  not  "consciously"  flee  from  justice  in 
order  to  avoid  prosecution,  when  he  left 
the  state,  does  not  prevent  his  being  a  fugi- 
tive from  justice  within  the  meaning  of  the 
provisions  of  the  United  States  Constitution 
and  statute  relating  to  extradition  proceed- 
ings. Appleyard  v.  Massachusetts,  203  U. 
S.  222,  61  L.  ed.  161,  27  Sup,  Ct.  Rep.  122, 
7  Ann.  Cas.  1073. 

One  who  was  within  a  state  at  the  time 
of  the  commission  there  of  a  crime  with 
which  he  is  charged,  and  who  has  since 
left  the  state, — no  matter  for  what  purpose. 
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or  with  what  motive,  or  under  what  belief, 
— ie  a  fugitive  from  the  justice  of  that  state 
within  Iho  meaning  of  the  provisions  of 
the  Constitution  and  laws  of  the  United 
States  with  reference  to  extradition.  Ibid.; 
Bassing  v.  Cady,  208  U.  S.  386,  52  L.  ed. 
540,  28  Sup.  Ct.  Rrp.  392,  13  Ann.  Cas.  005; 
Re  Bloch,  87  Fed.  981 ;  Depoilly  v.  Palmer, 
28  App.  D.  C.  324. 

So,  the  fact  that  one  charged  with  the 
commission  of  a  crime  within  a  state  was  in 
that  state  after  his  indictment,  and  did  not 
leave  to  escape  a  pursuing  officer, — no  effort 
having  been  made  to  arrest  him  there, — 
does  not  operate  to  relieve  him  from  liability 
to  extradition  as  a  fugitive  from  justice,  if 
he  was  in  the  state  at  the  time  of  the  com- 
mission of  the  crime,  and  subsequently  left. 
Hayes  v.  Palmer  supra. 

And  a  person  charged  with  the  commis- 
sion of  a  crime  within  a  state,  for  which  he 
has  been  indicted  a  second  time,  after  the 
dismissal  of  an  indictment  on  which  he  was 
extradited,  is  none  the  less  a  fugitive  from 
justice  within  the  meaning  of  the  provisions 
of  the  Constitution  and  laws  of  the  United 
States  with  reference  to  extradition,  be- 
cause, after  the  dismissal  of  the  first  in- 
dictment, he  left  the  state  with  the  knowl- 
0(1^0  of,  and  without  objection  by,  the  state 
authorities.  Bassing  v.  Cady,  208  U.  S. 
386,  52  L.  ed.  540,  28  Sup.  Ct.  Rep.  392,  13 
Ann.  Cas.  905. 

And  the  fact  that  one  charged  with  a 
crime  in  a  state  remained  in  that  state 
for  some  time  after  the  commission  of  the 
crime,  then  moved  to  another  state,  remain- 
ing in  constant  communication  with  the 
authorities  in  the  first  state,  or  at  least 
his  whereabouts  being  well  known  to  them, 
and  later  moved  from  the  second  state  to  a 
third  state,  where  he  has  lived  a  number  of 
years,  does  not  prevent  his  being  a  fugitive 
from  justice,  subject  to  extradition  from 
the  third  state  to  the  first.  Coleman  v. 
State,  53  Tex.  Crim.  Rep.  93,  113  S.  W.  17. 

A  citizen  of  one  state  who  goes  into  and 
commits  a  crime  in  another  state,  and  then 
returns  to  his  home,  is  a  fugitive  from 
justice  within  the  meaning  of  the  provisions 
of  the  United  States  Constitution  relating 
to  extradition.    Re  Hess,  6  Kan.  App.  763, 

48  Pac.  596. 

And  "if  a  person  commits  a  crime  and 
withdraws  himself  from  the  state  where  he 
has  committed  it,  without  any  thought  of 
fleeing  from  justice,  but  for  the  purpose  of 
going  to  his  own  home,  he  is  still,  within  the 
extradition  laws,  a  fugitive  from  justice  of 
the  state  in  which  he  has  committed  the 
crime."  Dennison  v.  Christian,  72  Neb. 
703,  117  Am.  St.  Rep.  817,  101  N.  W.  1045, 
affirmed  without  opinion  in  196  U.  S.  637, 

49  L.  ed.  630,  25  Sup.  Ct.  Rep.  795. 

The  fact  that  one  charged  with  the  crime 
of  obtaining  money  under  false  pretenses 
in  a  certain  state  left  that  state  with  the 
consent  of  the  complaining  witness,  and  for 
the  purpose  of  raising  money  to  repay  him, 
does  not  prevent  the  accused  from  being  a 
fugitive  subject  to  extradition.  Re  Gal- 
breath,  24  N.  D.  582,  139  N,  W.  1050, 
61  LJLA.(N^O 


But  in  Re  Tod,  12  S.  D.  386,  47  L.R.A. 
566,  70  Am.  St.  R«p.  616,  81  N.  W.  637, 
12  Am.  Crim.  Rep.  303,  it  was  held  that  one 
who  had  left  a  state  in  which  he  was 
charged  with  having  committed  a  crime, 
and  )iad  come  into  another  state,  with  the 
knowledge,  and  at  the  special  request,  and 
as  an  employee,  and  in  pursuance  of  the 
business,  of  the  individual  alleged  to  have 
been  injured  by  the  crime,  and  who  was 
seeking  his  return,  was  not  a  fugitive  from 
justice  subject  to  extradition. 

Prisoner  in  custody. 

Generally,  as  to  extradition  of  person  who 
is  under  confinement  in  asylum  state,  sec 
note  to  Re  Opinion  of  Justices,  24  L.R.A. 
(N.S.)  799,  w^hich  considers  the  question  of 
precedence  between  the  two  jurisdictions,  as 
to  such  person. 

In  People  ex  rel.  American  Surety  Co.  v. 
Benham,  71  Misc.  345,  128  N.  Y.  Supp.  610, 
it  is  said  (obiter)  that  if  a  person  who  has 
been  convicted  of  a  crime  in  a  state  court 
is  incarcerated  in  a  Federal  prison  outside 
of  the  state,  under  a  judgment  of  a  Federal 
court,  he  will  be,  under  the  Constitution  of 
the  United  States  and  the  act  of  Congress 
governing  such  cases,  technically  a  fugitive 
from  justice,  subject  to  extradition  upon  the 
expiration  of  his  sentence  under  the  Federal 
judgment. 

But  one  who  has  been  convicted  of  a  crime 
within  a  state  and  sentenced  to  imprison- 
ment is  not  a  fugitive  from  justice  within 
the  meaning  of  the  United  States  Constitu- 
tion, while  he  is  passing  through  an  adjoin- 
ing state  in  charge  of  a  duly  qualified  officer 
of  the  first  state,  who  is  conveying  him  to 
a  penitentiary.  Re  Maney,  20  Wash.  500, 
72  Am.  St.  Rep.  130,  55  Pac.  930, 

Prisoner  under  parole. 

One  who,  having  been  convicted  of  a  crime 
and  sentenced  and  subsequently  paroled, 
violates  his  parole  and  leaves  the  state,  is 
a  fugitive  from  justice.  Hughes  v.  Pflams, 
71  C.  C.  A.  234,  138  Fed.  080;   Ex  pabtb 

WlLI.IAMS. 

And  a  prisoner  in  a  reformatory,  who, 
having  been  paroled  with  the  direction  and 
permission  to  go  to  one  state,  Violates  his 
parole  by  goin^  to  another  state,  is  a  fugi- 
tive from  justice.  Drinkall  v.  Spiegel,  68 
Conn.  441,  36  L.R.A.  486,  36  Atl.  830. 

A.  \j,  W. 


OKIiAHOMA  SUPREMS  COURT. 
(Division  No.  1.) 

CITY  OF  SHAWNEE,  Plflf.  in  Err., 

V. 

FANNIE    W.    CHEEK,    Admrx.,    etc.,    of 
James  Cheek,  Deceased. 

(—  Okla.  — ,  137  Pac.  724.) 

Negligence  —  unsafe  premises  —  tres- 
passer. 
1.  A  landowner  owes  a  trespasser  a  duty, 
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in  respect  to  safety  from  dangerous  arti- 
ficial conditica  of  premises,  not  to  injure 
him  intentionally  or  wantonly. 

Bvidenoe  —  unsafe  premises  —  reckless- 


2.  A  mere  omission,  although  superficially 
characterized  by  mere  thoughtlessness  or 
heedlessness,  but,  in  its  deeper  explanation, 
involving  a  reckless  disregard  for  the  safety 
of  mere^  technical  and  reasonably  antici- 
pated trespassers,  such  as  children  of  tender 
years,  especially  if  unconscious  trespas- 
sers, in  respect  to  obviously  and  serious- 
ly dangerous  artificial  condition  of  premises, 
may  amount  to  wantonness  in  a  landowner; 
but  the  attractiveness  and  accessibility  of 
the  place  or  thing  involving  such  danger  to, 
and  the  probability  of,  such  trespassers, 
the  gravity  of  the  danger  in  such  condition, 
the  length  of  time  such  condition  has  ex- 
isted, the  smallness  of  cost  and  of  depriva- 
tion of  beneficial  use  involved  in  eliminat- 
ing same,  and  the  reasonableness  of  the  in- 
ference that  the  landowner,  as  a  person  of 
ordinary  sensibilities  and  prudence,  knew 
or  should  have  known  of,  and  under  all  the 
facts  and  circumstances  in  the  case,  should 
have  eliminated,  such  danger,  are  proper 
considerations  in  determining  whether 
there  was  such  reckless  disregard  for  the 
safety  of  such  trespassers. 

Trespass  —  by  child. 

3.  A  child  under  seven  years  of  age,  or, 
in  the  absence  of  evidence  of  capacity,  be- 
tween seven  and  fourteen  years  of  age,  is 
presumed  to  be  incapable  of  guilt  of  more 
than  technical  trespass,  as  affecting  ques- 
tion of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises,  and  the  character 
of  the  trespass  may  be  a  circumstance  to 
be  considered  by  the  jury  in  ascertaining 
whether  there  is  contributory  negligence. 

Death  ~-  statutory  action  for. 

4.  Section  4313,  Stat.  1893  (§  5281,  Rev. 
Laws  1910),  does  not  operate  as  a  contin- 
uance of  any  right  of  action  which  the  in- 
jured person  would  have  had  but  for  his 
death,  but  confers  upon  the  beneficiary 
thereof  a  property  right  in  the  pecuniary 
value  to  him  of  the  life  of  his  decedent,  and 
gives  him  a  new  or  independent  cause  of 


action   for  the  pecuniary   loss  he  has  sus- 
tained by  reason  of  such  death. 

Abatement  —  action   for   personal   in- 
Jury. 

5.  A  cause  of  action  arising  under  §  4313, 
Stat.  1893  (§  5281,  Rev.  Laws  1910),  has 
the  quality  of  survivability,  is  not  extin- 
guished by  the  death  of  the  beneficiary 
therein,  and  may  be  revived  and  prosecuted 
in  the  name  of  his  administratrix. 

Pleading  —  dangerous  premises  —  in- 
jury to  child. 

6.  A  petition  which  does  not  allege  facts 
from  which  a  reckless  disregard  lor  the 
safety  of  reasonably  anticipated  technical, 
if  not  unconscious,  trespassers,  amounting 
to  wantonness,  appears  as  a  legal  conclusion, 
nor  the  ultimate  fact  of  reckless  disregard 
for  the  safety  of  such  trespassers  amount- 
ing to  wantonness,  is  not  sufficient,  as 
against  a  demurrer,  to  warrant  a  recovery  of 
damages  for  death  resulting  to  such  tres- 
passer from  dangerous  artificial  condition 
of  defendant's  premises. 

(December  23,  1913.) 

I?RROR  to  the  District  Court  for  Potto- 
Id  watomie  County  to  review  a  judgment 
in  plaintiff's  favor,  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  her  son.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's  opinion. 

Messrs.  E.  E.  Hood,  W.  M.  Engart, 
and  W.  T.  Williams  for  plaintiff  in  error. 

Messrs.  Blakeney  A  Mazey  for  defend- 
ant in  error. 

Thacker,  C,  filed  the  following  opinion: 

The  plaintiff  in  error  will  be  designated 

as   defendant,   and   defendant   in   error   as 

plaintiff,    in    accord    with    their   respective 

titles  in  the  trial  court. 

About  May  24,  1908,  defendant  owned 
and  possessed,  within  its  corporate  limits, 
a  brick  pump  house,  with  three  rooms,  in 
one  of  which  there  was  a  pump  pit  about 


Note.  —  Generally,  as  to  the  duty  of 
property  owner  to  trespassing  child,  see  note 
to  Walsh  V.  Pittsburg  R.  Co.  32  L.R.A. 
(N.S.)  559.  The  doctrine  of  attractive 
nuisance  is  discussed  at  length  in  the  note 
to  Cahill  V.  E.  B.  &  A.  L.  Stone  &  Co.  19 
L.RJl.(N.S.)  1094.  For  the  specific  appli- 
cation of  that  doctrine  to  ponds,  reservoirs, 
waterways,  etc.,  see  page  1143  of  that  note, 
and  the  supplemental  note  to  Thompson  v. 
Illinois  C.  R.  Co.  47  L.R.A.(N.S.)  1101. 
Many  cases  on  other  phases  of  the  general 
doctrine  which  have  appeared  since  the  note 
first  referred  to  may  be  found  by  consulting 
the  LJR.A.  Digest,  under  the  title  "Negli- 
gence." 

As  to  whether  or  not  the  statutory  action 
for  wrongful  death  survives  to  the  personal 
represenUitivcs  of  the  original  beneficiary, 
61  LJLA.(N.S.) 


see  note  to  Gilkeson  v.  Missouri  P.  R.  Co. 
24  L.R.A.(N.8.)  844.  The  related  question 
as  to  the  ri^ht  of  the  beneficiary  next  en- 
titled to  maintain  an  action  for  negligent 
death,  where  the  beneficiary  first  entitled 
does  not  bring  action,  is  discussed  in  the 
note  to  Hammond  v.  Lewiston,  A.  &  W. 
Street  R.  Co.  30  L.R.A.(N.S.)  78,  which 
includes  some  cases  where  the  beneficiary 
first  entitled  commenced  the  action,  but 
died  before  recovering  judgment. 

The  right  to  recover  for  ordinary  negli- 
gence under  an  allegation  of  gpross,  wilful, 
or  wanton  negligence,  or  vice  versc^  is  treat- 
ed in  the  note  to  Rideout  v.  Winnebago 
Traction  Co.  69  L.R.A.  601.  As  to  suffi- 
ciency of  grneral  allegations  of  negligence, 
see  note  to  King  v.  Oregon  Short  Line  R. 
Co.  59  L.R.A.  209.  Q,  H.  P. 
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11  feet  deep,  and  covering  practically  the 
entire  floor  space  of  the  room,  except  a 
walk  way  about  10  feet  wide  on  one  side. 
This  pump  house  was  on  an  unbuilt-up  and 
little  used  portion  of  a  public  street  within 
the  corporate  limits  of  defendant,  and  was 
in  a  valley  about  75  or  100  yards,  accord- 
ing to  one  witness,  or  350  or  440  yards, 
according  to  other  witnesses,  south  from 
the  south  end  of  the  built-up  and  more 
traveled  portion  of  this  street,  which  built- 
up  and  more  traveled  portion  of  the  street 
extends  downward,  and  ends  on  the  south 
side  of  a  hill  north  of  the  valley.  About 
75  or  80  yards  south  of  the  pump  house 
was  the  channel  of  the  North  Canadian 
river,  with  which  the  pump  house  pit  was 
connected  by  a  pipe.  About  200  yards  from 
the  pump  house  was  a  race  track  and  with- 
in 60  or  70  feet  of  the  pump  house  were 
the  stables  connected,  in  use  or  purpose, 
with  the  race  track.  The  defendant  had 
used  the  pump  house  in  connection  with 
its  system  of  waterworks;  but  three  or 
four  years  before  the  date  mentioned,  had 
taken  its  pump  and  pumping  equipment 
away  from  the  pit  and  building,  and  had 
abandoned  use  of  the  same  because  of  the 
flooding  of  the  pump  pit  through  Us  said 
pipe  connection  on  the  occasion  of  a  rise 
in  the  river.  The  pipe  from  the  river  en- 
tered, the  pump  pit  about  12  or  18  inches 
above  its .  bottom,  which  it  appears  was 
above  the  ordinary  level  of  the  water  in 
the  river;  but  plaintiff,  in  her  testimony, 
mentioned  three  occasions  on  which  the 
pump  pit  had  been  flooded  by  rises  from 
the  river.  After  defendant  abandoned  the 
pump  house,  it  was,  with  the  knowledge 
and  consent  of  a  member  of  defendant's 
council,  occasionally  used  by  parties  hav- 
ing animals  in  the  race  track  stables  for 
storage  of  hay;  but  on  May  24,  1908,  when, 
as  a  result  of  a  rise  in  the  river  com- 
mencing about  two  days  before,  there 
was  about  9  feet  of  water  in  the  pump  pit, 
there  was  no  hay  in  the  pump  house  except 
a  remnant  scattered  about  over  the  floor 
and  on  the  surface  of  the  water,  which 
hay  on  the  water  had  been  raised,  by  the 
rising  of  the  water,  from  the  bottom  of  the 
pump  pit.  The  defendant  had  made  no 
other  use  of  the  premises  for  three  or  four 
years.  The  glass,  if  not  the  sash,  had  dis- 
appeared from  the  windows,  the  doors  had 
fallen  into  a  dilapidated  condition,  both 
doors  and  windows  were  open,  and  such 
had  been  the  condition  during  the  greater 
portion  of  the  time  of  defendant's  aban- 
donment of  its  use  of  the  pump  house. 
James  Cheek,  the  original  plaintiff,  and 
Fannie  W.  Cheek,  in  whose  name,  as  ad- 
ministratrix, the  action  was  revived,  on 
May  24,  1908,  resided  with  their  family 
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outside  of  defendant's  corporate  limitB, 
about  150  yards  from  the  pump  house,  and 
their  children,  as  well  as  other  children 
in  that  vicinity,  played  about  the  pump 
house  during  the  time  of  its  abandonment. 
The  plaintiff's  children  also  hunted  eggs 
iu  the  hay  in  the  pump  house ;  but'  plain- 
tiff forbade  her  children  playing  about  the 
same.  The  evidence  does  not  show  that 
defendant  had  actual  knowledge  ef  such 
use  of  its  premises  by  children,  nor  actual 
knowledge  of  the  coat  of  hay  on  the  sur- 
face of  the  water,  nor  of  the  depth  or  fact 
of  water  in  the  pump  pit  at  the  time  of  the 
accident.  On  May  24,  1908,  the  original 
plaintiff,  with  Thompkins  Cheek,  the  nine- 
year-old  son  of  the  two  successive  plain- 
tiffs, and  an  older  son,  had  occasion  to  be, 
and  were,  near  the  pump  house;  but  the 
father  and  older  boy  went  a  short  distance 
away  in  a  boat,  leaving  Thompkins  Cheek 
to  watch  some  hogs  near  the  pump  house, 
and,  when  the  father  and  older  boy,  soon 
after,  returned,  Thompkins  Cheek  could  not 
be  found.  In  the  afternoon  of  the  same 
day  the  body  of  Thompkins  Cheek  was 
found  drowned  on  the  bottom  of  the  pump 
pit.  At  that  time  the  surface  of  the  wa- 
ter in  the  pit  was  practically  covered  with 
liay  that  was  dry  on  top,  although  at 
places  the  hay  was  very  thin  in  its  cover- 
ing, and,  by  close  observation,  the  water 
could  not  only  be  seen  through  the  hay  at 
places,  but  there  were  open  spaces  from  the 
size  of  a  man's  hand  to  a  foot  or  more 
square  where  the  same  could  be  seen.  It 
appears  inferentially  that  Thompkins 
Cheek,  for  some  unknown  purpose,  al- 
though probably  to  gratify  an  instinctive 
curiosity  or  desire  to  re-explore  the  silent 
chambers  of  the  deserted  building,  and 
possibly  lounge  upon  the  hay  he  thought 
to  And  therein,  or  to  search  for  hens'  nests, 
or  to  gratify  some  other  boyish  impulse, 
had  entered  the  pump  house  through  an 
open  door,  had  stepped  upon  the  dry  hay, 
apparently,  to  his  view,  covering  the  sur- 
face of  the  water  in  the  pit,  without  knowl- 
edge of  there  being  water  in  the  same,  and, 
the  surface  of  the  water  being  about  2 
feet  below  the  top  of  the  pit,  had  been 
unable  to  extricate  himself.  The  evidence 
shows  he  had  been  an  industrious  boy,  and 
helped  his  parents,  not  only  by  work  in 
the  field,  but  by  doing  chores  about  the 
house,  and  his  father,  who  died  about  ten 
months  later,  was  sixty-one  years  of  age 
when  he  was  drowned. 

This  action  was  begim  by  petition  filed 
August  6,  1908;  but  no  trial  was  had 
until  November  11,  1911,  when  a  verdict 
for  $2,000  was  returned  for  plaintiff. 

The  case  presents  the  vexed  question  of 
the   liability   of   a  landowner   for  personal 
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injuries  and  death  resulting  from  a  child 
trespasser's  contact  with  a  dangerous  con- 
dition of  the  premises. 

In  1841  Lord  Denman,  C3i.  J.,  in  Lynch 
▼.  Nurdin,  1  Q.  B.  29,  4  Perry  A;  D.  672,  10 
L.  J.  Q.  B.  N.  8.  73,  6  Jur.  797,  sustained 
a  verdict  for  an  injury  upon  a  plaintiff 
under  seven  years  of  age,  who,  with  several 
other  children,  was  playing  with  defendant's 
horse  and  cart  in  a  public  street,  where 
same  had  been  left  unattended  for  half  an 
hour,  when  another  boy,  by  leading,  caused 
tlie  horse  to  move,  and  plain  till,  falling 
from  the  shaft,  was  run  over  by  a  wheel 
of  the  cart,  and  suffered  a  fractured  leg. 

That  appears  to  be  the  first  case  in  which 
an  owner  of  property,  without  actual  in- 
tent to  injure,  or  actually  setting  in  motion 
a  force  or  setting  a  trap  from  which  in- 
jury resulted,  had  been  held  liable  for  per- 
sonal injuries  caused  by  trespasser's  con- 
tact with  a  dangerous  condition  of  his 
property,  not  aside  from  and  so  near  a 
public  highway  as  to  be  dangerous  to  trav- 
elers getting  off  the  same,  although  other 
cases  are  there  cited  as  if  supporting  the 
conclusions   there  reached. 

It  appears  that  there  was  no  extended 
discussion  of  the  doctrine  announced  in 
that  case  until  after  the  decision  of  the 
turntable  case  (Stout  v.  Sioux  City  &  P. 
R.  Co.  2  Dill.  294,  Fed.  Cas.  No.  13,504, 
affirmed  in  17  Wall.  657,  21  L.  ed.  745), 
in  1873;  but,  with  the  great  volume  of 
litigation  involving  the  same  that  has 
followed,  a  war  of  conflicting  ideas  has 
since  raged  with  unabated  vigor  about  this 
doctrine.  The  doctrine,  apparently  with- 
out good  reason,  is  known  as  the  "attrac- 
tive nuisance"  doctrine. 

The  cases  sustaining  the  doctrine,  or 
allowing  a  recovery,  have  not  only  based 
their  conclusions  in  some  instances  upon 
somewhat  different  grounds,  but  are  not 
agreed  as  to  the  limitations  which  should 
be  placed  upon  the  doctrine,  and  this  has 
been  urged  by  some  of  the  critics  as  evi- 
dence of  lack  of  solidity  in  any  ground 
whatever  for  the  doctrine. 

In  answer  to  the  argument  that  the 
special  attractiveness  of  the  thing  or  place 
was  an  implied  or  constructive  invitation 
to  children,  it  has  been  said  that  the  con- 
dition or  use  of  land  by  its  owner  is  not 
Intended  as  such  invitation;  that  the  dis- 
tinction bjetween  invitation  and  temptation 
is  ijjnored  by  such  argument;  that  there 
are  but  few  things  or  places  not  attractive 
to  children,  and  that  it  is  difficult,  if  not 
impossible,  to  And  and  mark  out,  so  that 
landowners  may  be  able  to  see  and  know, 
the  boundary  line  between  the  things  or 
places  that  are,  and  the  things  and  places 
that  are  not,  so  attractive  as  to  constitute 
61  L.R.A.(N.S.) 


such  invitation,  and  render  them  liable  for 
injuries  to  trespassing  children  coming  in 
contact  with  such  things  or  places;  but  the 
duty  to  use  ordinary  care  for  the  safety 
for  one  by  invitation  upon  the  premises  is 
indisputable,  and  most  of  the  cases  in  which 
there  is  any  attempt  to  find  the  principle 
upon  which  recovery  is  allowed  do  so  on 
that  of  such  invitation. 

In  answer  to  the  argument  that  the  land- 
owner may  be  held  liable  upon  the  ground 
of  an  implied  intent  to  injure,  it  has  been 
said  that  it  is  absurd  to  imply  such  intent 
where  it  is  clear  that  it  does  not  in  fact 
exist;  but,  of  course,  the  duty  and  the  lia- 
bility for  negligence  in  a  breach  of  the  duty 
to  abstain  from  intentionally  injuring  even 
a  trespasser,  unless  in  the  lawful  exercise 
of  the  right  of  defense  or  expulsion,  is  in- 
disputable. 

In  answer  to  the  argument  that  the  max- 
im of  810  uiere  tuo  ut  alienum  non  Uedaa 
(which,  literally  translated,  means,  "enjoy 
your  own  property  in  such  a  manner  as  to 
not  injure  that  of  another  person" )  requires 
the  landowner  to  exercise  care  to  make  his 
premises  so  safe  as  to  avoid  injury  to  tres- 
passing children  who  may  come  in  contact 
with  a  dangerous  condition  of  the  same,  it 
has  been  said  that  the  true  legal  meaning 
of  this  maxim  is,  "so  use  your  own  property 
as  not  to  injure  the  rights  of  another,"  and 
that,  as  a  trespasser  has  no  right  to  be  up- 
on the  landowner's  premises,  this  maxim  is 
inapplicable,  and,  although  we  express  no 
opinion  on  this  point,  in  Walker  v.  Poto- 
mac, F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F. 
&  P.  R.  Co.)  106  Va.  226,  4  L.R.A.(N.S.) 
80,  116  Am.  St  Rep.  871,  53  S.  £.  113,  8 
Ann.  Cas.  862,  20  Am.  Neg.  Rep.  221,  the 
court  said  there  might  be  more,  but  there 
was  one  conclusive  answer  to  this  argument, 
in  that  the  maxim  referred  to  only  acts  of 
the  landowner  the  effect  of  which  extended 
beyond  the  limits  of  his  property. 

In  the  well-considered  case  of  Bottum 
V.  Hawks,  84  Vt.  370,  35  L.R.A.(N.S.)  440, 
79  Atl.  858,  Ann.  Cas.  1913A,  1026,  3  N. 
C.  C.  A.  186,  decided  May  8,  1911,  the  doc- 
trine is  condemned,  and  that  court's  con- 
ception of  the  status  and  tendency  of  judi- 
cial opinion,  both  in  England  and  this  coun- 
try, on  the  subject,  seems  worthy  of  state- 
ment here,  and  appears  in  the  following  ex- 
tract from  the  opinion:  "As  said  by  (now) 
Mr.  Justice  Lurton,  in  Felton  v.  Aubrey, 
20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed. 
350,  7  Am.  Neg.  Gas.  405:  'It  seems  to  us 
that  many  of  the  American  cases  which  we 
have  cited  fail  to  draw  the  proper  distinc- 
tion between  the  liability  of  an  owner  of 
premises  to  persons  who  sustain  Injuries 
as  a  result  of  the  mere  condition  of  the 
premises,  and  those  who  come  to  harm  by 
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reason  of  the  subsequent  conduct  of  the  li- 
censor inconsistent  with  the  safety  of  per- 
sons permitted  to  go  upon  the  premises  and 
who  he  was  bound  to  anticipate  might  avail 
themselves  of  his  license.  This  seems  to  be 
sharply  emphasized  in  the  case  of  Corby 
V.  Hill,  4  C.  B.  N.  S.  666,  27  L.  J.  C.  P.  N. 
8.  318,  4  Jur.  N.  S.  612,  6  Week.  Rep.  676, 
and  is  a  distinction  which  should  not  be 
overlooked.'  .  .  .  Some  uncertainty, 
however,  seems  to  have  existed  in  England 
as  to  the  standing  of  the  case,  and  much  in- 
consistency appears  in  the  English  cases 
since  decided  (a  review  of  which  is  found 
in  Friedman  t.  Snare  &  T.  Co.  71  N.  J.  L. 
606,  70  L.R.A.  147,  108  Am.  St.  Rep.  764, 
61  Atl.  401,  2  Ann.  Cas.  497) ;  but  all  doubt 
is  now  set  at  rest  by  the  recent  case  of 
Cooke  V.  Midland  G.  W.  R.  Co.  [1909]  A.  C. 
229,  [1909]  2  I.  R.  499,  78  L.  J.  P.  C.  N.  S. 
76,  100  L.  T.  N.  S.  626,  26  Times  L.  R. 
376,  6  Ann.  Cas.  667,  wherein  the  Lynch 
Case  is  expressly  approved,  and  its  doc- 
trine applied  to  a  turntable  case.  .  .  . 
Notwithstanding  the  unstable  foundation 
upon  which  the  Stout  Case  stands,  it  was 
expressly  approved  and  adhered  to  in  Union 
P.  R.  Co.  T.  McDonald,  162  U.  S.  262,  38 
L.  ed.  434,  14  Sup.  Ct.  Rep.  619,  and  must, 
doubtless,  be  accepted  as  the  law  of  that 
court.  ...  It  must  be  admitted  that  a 
majority  of  the  cases  adopt  the  rule  of  the 
Stout  Case.  The  list  includes  Alabama  G. 
S.  R.  Co.  V.  Crocker,  131  Ala.  684,  31  So. 
661 ;  Barrett  v.  Southern  P.  Co.  91  Cal.  296, 
26  Am.  St.  Rep.  186,  27  Pac.  666;  Fergu- 
son T.  Columbus  &  R.  R.  Co.  77  Ga.  102; 
Chicago  &  E.  R.  Co.  v.  Fox,  38  Ind.  App. 
268,  70  N.  E.  81;  Edgington  v.  Burlington, 
C.  R.  &  N.  R.  Co.  116  Iowa,  410,  67  L.R.A 
661,  90  N.  W.  96;  Kansas  C.  R.  Co.  v.  Fitz- 
simmons,  22  Kan.  686,  31  Am.  Rep.  203; 
Brown  v.  Chesapeake  &  O.  R.  Co.  135  Ky. 
798,  26  L.R.A.(N.S.)  717,  123  S.  W.  298; 
Keffe  V.  Milwaukee  k  St.  P.  R.  Co.  21  Minn. 
207,  18  Am.  Rep.  393;  Nagel  v.  Missouri 
P.  R.  Co.  75  Mo.  663,  42  Am.  Rep.  418; 
Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  65 
Neb.  889,  69  L.R.A.  920,  91  N.  W.  880,  12 
Am.  Neg.  Rep.  300;  Bridger  v.  Asheville  & 
S.  R.  Co.  26  S.  C.  24;  Ilwaco  R.  &  Nav.  Co. 
V.  Hedrick,  1  Wash.  446,  22  Am.  St.  Rep. 
169,  25  Pac.  336 ;  Ft.  Worth  &  D.  C.  R.  Co. 
V.  Robertson,  —  Tex.  — ,  14  L.R.A.  781,  16 
8.  W.  1003.  On  the  other  hand,  the  rule  is 
utterly  rejected  in  Wilmot  v.  McPadden, 
79  Conn.  367,  19  L.R.A.(N.S.)  1101,  65 
Atl.  157 ;  Daniels  v.  New  York  &  N.  E.  R. 
Co.  164  Mass.  349,  13  L.R.A.  248,  26  Am.  St. 
Rep.  263,  28  N.  B.  283;  Ryan  v.  Towar,  128 
Mich.  463,  55  L.R.A.  310,  92  Am.  St.  Rep. 
481,  87  N.  W.  644;  Frost  v.  Eastern  R.  Co. 
64  N.  H.  220,  10  Am.  St.  Rep.  306,  9  Atl. 
790;  Delaware  &  W.  R.  Co.  v.  Reich,  61  N. 
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J.  L.  636,  41  L.R.A.  831,  68  Am.  St.  Bep. 
727,  40  Atl.  682,  4  Am.  Neg.  Rep.  522; 
Walsh  V.  Fitchburg  R.  Co.  145  N.  Y.  301, 
27  L.R.A.  724,  46  Am.  St.  Rep.  616,  39  N. 
E.  1008;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey, 
77  Ohio  St.  235,  19  L.R.A.(N.S.)  1136,  122 
Am.  St.  Rep.  603,  83  N.  £.  66,  11  Ann. 
Cas.  981,  21  Am.  Neg.  Rep.  272;  Thompson 
V.  Baltimore  &  O.  R.  Co.  218  Pa.  444,  19 
LR.A.(N.S.)  1162,  120  Am.  St.  Rep.  897, 
67  Ati.  768,  11  Ann.  Cas.  894;  Paolino  v. 
McKendall,  24  R.  I.  432,  60  L.R.A.  133,  96 
Am.  St.  Rep.  736,  63  Atl.  268,  12  Am.  Neg. 
Rep.  550;  Walker  v.  Potomac,  F.  &  P.  R. 
Co.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.) 
106  Va.  226,  4  L.R^.(N.S.)  80,  115  Am. 
St.  Rep.  871,  63  S.  E.  113,  8  Ann.  Cas.  862, 
20  Am.  Neg.  Rep.  221 ;  Rits  v.  Wheeling,  45 
W.  Va.  262,  43  L.RA.  148,  31  S.  E.  993. 
That  there  is  a  strong  tendency  to  limit 
rather  than  extend  the  doctrine  is  admitted 
on  all  sides.  Vhis  tendency  is  sufficiently 
shown  by  the  following  cases  from  the 
states  wherein  the  turntable  doctrine  is  ap- 
proved: Savannah,  F.  &  W.  R.  Co.  v.  Beav- 
ers, 113  Ga.  398,  54  L.R.A.  314,  39  S.  E.  82, 
10  Am.  Neg  Rep.  8,  which  was  the  case  of 
a  five-year-old  boy  drowned  in  a  pool  formed 
in  an  excavation  on  the  premises  of  the 
plaintiff  in  error ;  Stendal  v.  Boyd,  73  Minn. 
53,  42  L.RJL.  288,  72  Am.  St.  Rep.  597,  75 
N.  W.  735,  which  was  the  case  of  a  boy  not 
quite  five  years  old  drowned  in  a  quarry 
hole  on  the  defendant's  premises;  Moran 
V.  Pullman  Palace  Car  Co.  134  Mo.  641, 
33  L.R.A.  756,  66  Am.  St.  Rep.  543,  36  S. 
W.  659,  which  was  the  case  of  a  nine-year- 
old  boy  drowned  in  a  quarry  hole;  Dobbins 
V.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  60,  38 
L.R.A.  673,  66  Am.  St.  Rep.  856,  41  S.  W. 
62,  which  was  the  case  of  a  three-year-old 
child  drowned  in  a  pool  of  water  on  defend- 
ant's right  of  way;  Richards  v.  Connell,  45 
Neb.  467,  63  N.  W.  915,  which  was  the  case 
of  a  ten-year-old  boy  drowned  in  a  pond  al- 
lowed to  form  on  the  defendant's  premises; 
May  field  Water  &  Light  Co.  v.  Webb,  129 
Ky.  395,  18  L.RJ^.(N.S.)  179,  130  Am.  St. 
Rep.  469,  111  S.  W.  712,  which  was  the  case 
of  an  eleven-year-old  boy  killed  while  play- 
ing on  a  telephone  guy  wire;  Harris  v. 
Cowles,  38  Wash.  331,  107  Am.  St.  Rep.  847, 
80  Pac.  537,  which  was  the  case  of  a  child  of 
tender  years  injured  while  playing  with  a 
revolving  door;  Peters  v.  Bowman,  116  Cal. 
345,  56  Am.  St.  Rep.  106,  47  Pac.  113,  698, 
1  Am.  Neg.  Rep.  4,  which  was  the  case  of  an 
eleven -year-old  boy  drowned  in  a  pond  of 
surface  water  which  was  allowed  to  stand 
on  defendant's  lot.  Other  cases,  like  Brown 
V.  Salt  Lake  City,  33  Utah,  222,  14  L.R.A. 
(N.S.)  619,  126  Atn.  St.  Rep.  828,  93  Pac. 
670,  14  Ann.  Cas.  1004;  Pekin  v.  McMahon, 
154  111.  141,  27  L.R.A.  206,  45  Am.  St.  Rep, 
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114,  39  N.  E.  484;  Indianapolia  Water  Co. 
V.  Harold,  —  Ind.  App.  — ,  79  N.  E.  542; 
and  Price  v.  Atchison  Water  Co.  58  Kan. 
551,  62  Am.  St.  Rep.  625,  50  Pac.  450,  3 
Am.  Neg.  Rep.  392, — with  much  more  con- 
sistency, apply  the  doctrine  to  the  cases  of 
open  conduits,  ditches,  and  water  holes,  and 
hold  the  landowner  liable." 

It  appears  that  Illinois  (see  St.  Louis 
V.  &  T.  R.  Co.  V.  Bell,  81  111.  76,  26  Am. 
Rep.  269,  and  Pekin  v.  McMahon,  154  111. 
141,  27  L.R.A.  206,  45  Am.  St.  Rep.  114, 
39  N.  E.  484)  and  Tennessee  (see  East  Ten- 
nessee k  W.  N.  C.  R.  Co.  V.  Cargille,  105 
Tenn.  628,  69  S.  W.  141,  9  Am.  Neg.  Rep. 
200,  and  Bates  v.  Nashville,  C.  &  St.  L.  R. 
Co.  90  Tenn.  36,  26  Am.  St.  Rep.  665,  15 
S.  W.  1069)  should  also  be  included  in  the 
first  foregoing  enumeration  of  states  favor- 
ing the  doctrine. 

In  Uthermohlen  ▼.  Bogg's  Run  Min.  & 
Mfg.  Co.  50  W.  Va.  467,  55  L.R.A.  911,  88 
Am.  St.  Rep.  884,  40  S.  E.  410,  the  court 
said  that  the  doctrine  of  the  turntable  cas- 
es shifted  the  duty  of  watchfulness  and  care 
from  the  shoulders  of  parents,  where  the 
Creator  had  placed  it,  to  the  shoulders  of 
the  landowners  using  their  property  to 
make  a  living,  and  thus  materially  detract- 
ed from  the  full  ownership  of  property, 
sacred  under  the  Constitution;  but  we  only 
refer  to  that  statement  as  an  extreme  view. 

In  Ryan  v.  Towar,  128  Mich.  463,  55 
L.RA.  310,  92  Am.  St.  Rep.  481,  87  N.  W. 
644,  the  doctrine  is  also  condemned,  and 
the  court,  in  criticism,  referred  to  an  appli- 
cation thereof  in  a  Kansas  case,  and  said: 
''Here  we  have  the  doctrine  of  the  turntable 
cases  carried  to  its  natural  and  logical  re- 
sult. We  have  only  to  add  that  every  man 
who  leaves  a  wheelbarrow  or  a  lawnmower 
or  a  spade  upon  his  lawn,  a  rake,  with  its 
sharp  teeth  pointing  upward,  upon  the 
ground  or  leaning  against  a  fence,  a  bed 
of  mortar  prepared  for  use  in  his  new  house, 
a  wagon  in  his  barnyard,  upon  which  chil- 
dren may  climb,  and  from  which  they  may 
fall,  or  who  turns  in  his  lot  a  kicking  horse 
or  cow  with  calf, — does  so  at  the  risk  of 
having  the  question  of  his  negligence  left 
to  a  sjrmpathetic  jury.  How  far  does  the 
rule  go?  Must  his  barn  door,  and  the  usu- 
al apertures  through  which  the  accumula- 
tions of  the  stable  are  thrown,  be  kept 
locked  and  fastened,  lest  twelve-year-old 
boys  get  in  and  be  hurt  by  the  animals,  or 
by  climbing  into  the  haymow,  and  falling 
from  beams?  May  a  man  keep  a  ladder  or 
a  grindstone  or  a  scythe  or  plow  or  reap- 
er, without  danger  of  being  called  upon  to 
reward  trespassing  children,  whose  parents 
owe  and  may  be  presumed  to  perform  the 
duty  of  restraint?  Does  the  new  rule  go 
still  further,  and  make  it  necessary  for  a 
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man  to  fence  his  gravel  pit  or  quarry? 
And,  if  so, 'will  an  ordinary  fence  do,  in 
view  of  the  known  propensity  and  ability 
of  boys  to  climb  fences?  Can  a  man  now- 
adays safely  own  a  small  lake  or  fish  pond, 
and  must  he  guard  ravines  and  precipices 
upon  his  land?  Such  is  the  evolution  of  the 
law  less  than  thirty  years  after  the  deci- 
sion of  Sioux  City  ft  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745,  when,  with  due 
deference,  we  think  some  of  the  courts  left 
the  solid  ground  of  the  rule  that  trespass- 
ers cannot  recover  for  injuries  received  and 
due  merely  to  negligence  of  the  persons  tres- 
passed upon." 

In  the  same  case  it  is  further  said  in  the 
opinion:  "That  a  landowner  is  under  no 
obligation  to  use  care  to  protect  a  trespass- 
er is  a  broad,  and,  until  recently,  undis- 
puted, rule  without  exception;  liability  for 
injuries  sustained  by  such  being  limited 
to  cases  of  intentional  or  wanton  injuries. 
The  rule,  with  this  limitation,  is  sustained 
to-day  by  the  great  weight  of  authority.  It 
is  contended  by  some  lawwriters,  and  has 
been  held  in  some  cases,  that  an  exception 
exists  in  favor  of  children  of  tender  years. 
The  varying  reasons  given  should  lead  us 
to  doubt  the  solidity  of  the  foundations  up- 
on which  these  cases  rest,  especially  when 
none  of  the  reasons  are  of  recognized  au- 
thority. The  law  haB  never  before  denied 
the  liability  of  children  for  trespass  be- 
cause of  tender  years.  On  the  contrary,  it 
was  intimated  in  Mangan  v.  Atterton,  L. 
R.  1  Exch.  239,  36  L.  J.  Exch.  N.  S.  161, 
14  L.  T.  N.  S.  411,  14  Week.  Rep.  771,  4 
Hurlst.  ft  C.  388,  that  a  four-year-old  boy 
was  a  trespasser  under  the  circumstances 
of  that  case,  and  there  are  numerous  cases 
cited  in  this  opinion  where  liability  is  de- 
nied upon  that,  and  no  other,  ground.  The 
assertion  that  the  weight  of  authority  sup- 
ports the  plaintiff's  contention  in  this  case 
seems  to  us  incorrect.  It  may  be  true  that, 
in  cases  involving  turntables,  a  majority 
of  the  cases,  which  are  necessarily  few, 
have  followed  the  case  of  Sioux  City  ft  P.  R. 
Co.  V.  Stout,  supra,  but  there  should  be 
a  legal  principle  underlying  the  rule  laid 
down  in  that  case,  and  that  principle  has 
been  assiduously  sought  for  by  some  of  the 
courts,  without  success,  as  we  have  seen." 

In  the  case  of  Wheeling  ft  L.  E.  R.  Co.  v. 
Harvey,  77  Ohio  St.  236,  19  L.R.A.(N.S.) 
1136,  122  Am.  St.  Rep.  603,  83  N.  E.  66, 
11  Ann.  Cas.  981,  21  Am.  Neg.  Rep.  272, 
decided  in  1907,  where  much  of  the  case 
law  upon  the  doctrine  is  very  ably  reviewed, 
and  the  doctrine  condemned  by  the  Ohio 
court,  in  speaking  of  the  opinion  of  Judge 
Hooker  in  Ryan  v.  Towar,  supra,  it  is  said: 
"Of  the  case  of  Powers  v.  Harlow,  63  Mich. 
607,  61   Am.  Rep.   164,   19  N.   W.  257,   in 
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which  the  opinion  U  hy  Judge  Cooley,  and 
which  is  quoted  from  at  some  length  in 
Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
2G2,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619,  as 
approving  the  turntable  doctrine,  he  says: 
'Clearly  this  does  not  adopt  the  rule  of 
Sioux  City  &  P.  R.  Co.  t.  Stout.' " 

In  Powers  v.  Harlow,  supra.  Judge  Cooley 
said :  "A  man  of  ordinary  prudence,  if  told 
that  so  dangerous  an  article  was  so  care- 
lessly stored,  might  well  have  deemed  the 
statement  incredible," — and,  although  it  is 
not  expressly  so  stated  in  the  opinion,  the 
act  for  which  a  recovery  was  there  allowed 
appears  to  have  been  wanton  in  its  reck- 
less indifference  to  the  safety  of  others. 

In  the  caae  of  Ritz  v.  Wheeling,  45  W. 
Va.  262,  43  L.R.A.  148,  31  S.  E.  993,  the 
court,  in  speaking  of  the  original  turntable 
case,  said:  It,  '*if  carried  to  the  length  to 
which  it  is  sought  to  be  carried,  would  ex- 
act of  every  property  owner  the  utmost  • 
watchfulness,  vigilance,  and  expenditure  to 
guard  against  hurt  to  children,  else  he 
would  be  every  moment  in  danger  of  ruin- 
ous damages.  It  attacks  the  right  of  free 
use  of  one's  property  in  lawful  business.  A 
railroad  liable  because  it  happened  to  leave 
a  turntable  unlocked,  as  turntables  often 
are,  on  its  own  track, — a  necessary  appli- 
ance in  a  lawful  business!  Ought  a  farmer 
to  be  liable  for  failing  to  put  a  picket  fence 
around  his  pond  necessary  for  his  cattle? 
If  he  does  not,  some  little  boy  will  climb 
the  fence  into  the  farmer's  field,  drown  in 
the  pond,  and  the  farmer  is  sued  on  the 
same  principle.  The  dam  that  contains 
water  to  turn  the  mill  wheel,  having  a  path 
around  it  shaded  with  willows,  is  very 
alluring  to  the  child  and  the  man.  Must 
the  miller  inclose  it?  The  canal,  with  its 
towpath  and  frogs,  is  very  attractive  to 
the  little  boy  or  girl,  and  dangerous,  too. 
If  a  child  drown  in  it,  is  the  company  lia- 
ble? How  many  more  instances  of  things 
useful  in  lawful  business,  and  withal  very 
attractive  to  children,  and  very  dangerous, 
might  be  put?  And  the  rule  contended  for 
says  that,  if  the  thing  causing  the  injury 
be  attractive  or  seductive,  the  liability  at- 
tends it.  How  many  things  are,  or  may  be, 
so  to  children?  'A  child's  will  is  the  wind's 
will.'  Almost  everything  will  attract  some 
child.  The  pretty  horse,  or  the  bright  red 
mowing  machine,  or  the  pond  in  the  farmer's 
field,  the  millpond,  the  canal,  the  railroad 
cars,  the  moving  carriage  in  the  street,  elec- 
tric works,  and  infinite  other  things  attract 
the  child,  as  well  as  the  city's  reservoir.  To 
what  things  is  the  rule  to  be  limited?  And 
where  will  not  the  curiosity,  the  thought- 
lessness, and  the  agile  feet  of  the  truant 
boy  carry  him?  He  climbs  into  the  high  I 
bam  and  the  high  cherry  tree.  Are  they,  * 
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too,  to  be  watched  and  guarded  agaiiut 
him  ?" 

The  autliorities  are,  we  believe,  agreed 
that  a  landowner  is  in  duty  bound  to  ab- 
stain from  intentionally  harming  a  tres- 
passer, unless  in  the  lawful  exercise  of  the 
right  of  defense  or  expulsion,  and,  in  a  very 
able,  if  iiot  entirely  satisfactory,  criticism 
of  the  doctrine,  to  which  there  has  been 
complimentary  reference  by  several  courtb. 
Judge  Jeremiah  Smith,  in  an  article  pub- 
lished in  11 'Harvard  L.  Rev.  349,  says: 
**He  is  also,  by  the  better  view,  under  a 
duty  to  avoid  harming  the  trespasser  by 
negligent  acts  which  result  in  actively 
bringing  force  to  bear  upon  the  trespasser. 
.  .  .  It  is  a  mooted  question  whether  this 
duty  is  confined  to  cases  where  the  pres- 
ence of  the  trespasser  is  known  to  the  land- 
owner. Some  authorities  hold  that  the 
owner  may,  in  special  circumstances,  be 
under  a  duty  to  use  care  to  ascertain  wheth- 
er trespassers  are  present  before  he  sets  in 
motion  a  force  which  would  be  likely  to  en- 
danger any  such  persons  if  within  reach. 
But  the  alleged  duty,  if  admitted,  is  ma- 
terial only  when  it  is  sought  to  make  the 
landowner  liable  for  actively  bringing  force 
to  bear  upon  the  trespasser." 

In  the  Smith  article,  supra,  it  is  further 
said:  ''Upon  the  crucial  inquiry  whether 
the  law  should  inmpose  such  a  duty  upon 
the  landowner,  there  are  considerations  of 
undoubted  weight  to  be  urged  in  favor  of 
cither  view.  A  balance  must  be  struck  be- 
tween the  benefit  to  the  community  of  the 
unfettered  freedom  of  owners  to  make  a 
beneficial  use  of  their  land,  and  the  harm 
which  may  be  done  in  particular  instances 
by  the  use  of  that  freedom.  The  true 
ground  for  the  decision  is  policy,  i.  e.,  ex- 
pediency, in  the  Benthamic  sense  of  'the 
greatest  good  to  the  greatest  number,'  'and 
the  advantages  to  the  community  on  one 
side  and  the  other  are  the  only  matters 
really  entitled  to  be  weighed.'  On  the  one 
hand,  it  is  the  policy  of  the  law  to  estab- 
lish rules  tending  to  preserve  life,  and  to 
protect  human  beings  from  serious  bodily 
harm.  And  this  laudable  purpose  seems 
frustrated  pro  ianto  by  permitting  a  land- 
owner to  pursue  with  impunity  a  mode  of 
user  which  he  knows,  or  ought  to  know,  is 
likely  to  oecasionally  result  in  the  suffer- 
ing of  great  harm  on  the  part  of  some  of 
his  neighbor's  children.  The  fact  tliat  a 
defendant  neither  desired  nor  intended  to 
bring  about  a  particular  result  does  not 
necessarilv  exonerate  him.  The  law  not 
unfrequently  holds  defendants  liable  irre- 
spective of  their  intention  to  do  harm,  and 
in  some  extreme  cases  may  even  hold  them 
liable  irrespective  of  the  utmost  care  on 
their    part,    practically    making    them    in- 
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surers  against  all  harm  resulting  from  cer- 
tain classes  of  acts,  'When  a  responsible 
defendant  seeks  to  escape  from  liability  for 
an  act  which  he  had  notice  was  likely  to 
cause  temporal  damage  to  another,  and 
which  has  caused  such  damage  in  fact,  he 
must  show  a  justification.'  And  this  doc- 
trine may  be  assumed  to  apply  even  though 
he  had  no  notice  that  his  act  was  likely  to 
cause  damage  to  a  specific  person  at  a 
particular  moment,  but  knew  only  that  it 
was  likely  to  cause  damage  to  some  un- 
specified person  at  some  indefinite  time.  To 
escape  liability,  he  must  show  that  there 
are  considerations  equal  or  paramount  to 
those  urged  in  behalf  of  the  plaintiff  which 
justify  his  conduct  notwithstanding  the 
known  risk  of  damage  to  others  therefrom. 
He  must  sustain  'a  claim  of  privilege.'  On 
the  other  hand,  the  defendant  justifies  un- 
der his  right  or  privilege  to  make  a  bene- 
ficial use  of  his  own  land  in  methods  which 
will  do  no  harm  to  persons  remaining  out- 
side his  boundary.  The  beneficial  use  of 
land  is  a  primal  necessity,  not  only  to  those 
individual  landowners  who  happen  to  be 
defendants  in  lawsuits,  but  to  the  entire 
human  race.  'The  business  of  life  must  go 
forward,  and  the  fruits  of  industry  must  be 
protected.'  'It  is  impossible  to  carry  on  the 
common  affairs  of  life  without  doing  vari- 
ous- things  which  are  more  or  less  likely  to 
cause  loss  or  inconvenience  to  others,  or 
even  which  obviously  tend  that  way,  and 
this  in  such  a  manner  that  their  tendency 
cannot  be  remedied  by  any  means  short 
of  not  acting  at  all.  ...  To  say  that 
a  man  shall  not  seek  profit  in  business  at 
the  expense  of  others  is  to  say  that  he  shall 
not  do  business  at  all,  or  that  the  whole 
constitution  of  society  shall  be  altered. 
Like  reasons  apply  to  a  man's  use  of  his 
own  land  in  the  common  way  of  husbandry, 
or  otherwise  for  ordinary  and  lawful  pur- 
poses.' It  is  true  that  the  right  of  user 
is  never  literally  absolute,  and  is  always 
restricted  to  some  extent  'by  rights  resid- 
ing in  others,  and  by  duties  incumbent  on 
the  owner.'  But  it  is  also  true  that  every 
restriction  diminishes  pro  tanto  the  bene- 
ficial character  of  the  use,  and  hence  the 
law  imposes  restrictions  as  seldom  as  pos- 
sible, and  never  except  upon  the  strongest 
grounds.  If  an  opposite  policy  were  pur- 
sued, it  is  easilv  conceivable  that  the  im- 
provement  and  beneficial  occupation  of  land 
might  become  in  fact  impossible,  and  prop- 
erty in  the  soil  for  nearly  all  useful  pur- 
poses might  be  annihilated.  To  say,  for 
instance,  that  B  must  keep  his  land  in  safe 
condition  to  be  trespassed  upon  would  often 
result  in  practically  depriving  B  of  certain 
modes  of  beneficial  enjoyment,  unless  he 
takes  precautions  which  are  incompatible 
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with  profitable  user,  and  might  in  effect 
amount  to  a  confiscation  of  his  land  for 
the  benefit  of  trespassers.  The  difiiculty  of 
restricting  the  owner  without  practically 
destroying  his  interest  is  fully  recognized 
by  the  law.  It  has  been  an  important  fact- 
or in  inducing  courts  to  refuse  to  impose 
restrictions  in  various  instances  where  the 
case  in  behalf  of  the  landowner  is  not  so 
strong  as  in  the  matter  now  under  consider- 
ation. We  refer  to  the  class  of  cases  where 
the  use  of  land,  instead  of  harming  only 
those  persons  who  come  upon  the  land,  ex- 
erts a  damaging  influence  upon  persons  and 
property  situated  beyond  the  border  of  the 
defendant's  land.  While  there  are,  of 
course,  many  acts  thus  harmfully  operating 
beyond  the  limits  of  his  land  for  which  an 
owner  is  held  liable,  there  are  also  various 
acts  of  user  which  confessedly  have  a  dam- 
aging effect  upon  persons  and  things  out- 
side the  boundary  of  the  land,  and  which, 
nevertheless,  the  law  does  not  prohibit  or 
punish.  .  .  .  The  courts  do  not  con- 
sider it  for  the  ^Interests  of  the  community 
that  the  landowner  who  does  not  go  beyond 
certain  common  and  generally  beneficial 
acts  of  user  should  be  called  upon  to  answer 
for  damage  thereby  done,  even  where  the 
thing  damaged  is  outside  the  limits  of  his 
land." 

Judge  Thompson,  in  his  Law  of  Negli- 
gence, voL  1,  §  1031,  said:  "In  respect  of 
the  .  .  .  cases  ...  of  attractive  nuis- 
ances, it  is  to  be  observed  that  it  would  be  a 
barbarous  rule  of  law  that  would  make  the 
owner  of  land  liable  for  setting  a  trap  there- 
on, baited  with  stinking  meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural 
instincts,  might  run  into  it,  and  be  killed, 
and  which  would  exempt  him  from  liabili- 
ty for  the  consequences  of  leaving  exposed 
and  unguarded  on  his  land  a  dangerous 
machine,  so  that  his  neighbor's  child,  at- 
tracted to  it  and  tempted  to  intermeddle 
with  commendation  the  few  decisions  which 
thereby  be  killed,  or  maimed  for  life.  In 
view  of  what  has  preceded,  the  author  re- 
grets that  he  cannot  say,  as  he  said  in  his 
first  edition,  that  such  is  not  the  law.  He 
limits  himself  to  expressing  the  opinion  that 
it  ought  [not]  to  be  the  law,  and  to  citing 
with  commendation  the  few  decisions  which 
hold  that  it  is  [not]  the  law.  Neverthe- 
less, a  few  decisions  of  enlightened  and  hu- 
mane courts  are  found  more  or  less  tending 
to  the  conclusion  that  the  owner  of  any 
machine  or  other  things  which,  from  its  na- 
ture, is  especially  attractive  to  children, 
who  are  likely  to  attempt  to  play  with  it  in 
obedience  to  their  childish  instincts,  and 
yet  which  is  especially  dangerous  to  them, 
— is  under  the  duty  of  exercising  reasonable 
care   to   the    end   of    keeping   it   fastened, 
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guarded,  or  protected  bo  as  to  prevent  them 
from  injuring  themselves  while  playing  or 
coming  in  contact  with  it." 

In  Shearman  &  Redfield  on  the  law  of 
Negligence,  §  98,  it  is  said:  "The  over- 
whelming weight  of  authority,  both  in  num- 
ber of  decisions  and  in  soundness  of  reason- 
ing! by  which  is  established  the  right  of 
little  children  to  recover  damages  for  in- 
juries suffered  while  trespassing,  should 
alone  be  sufficient  to  settle  this  question. 
Innocence  and  mistake  are  no  excuse  for  a 
trespass,  and  therefore  one  committed  by  a 
child  is  just  as  truly  a  trespass  as  if  com- 
mitted by  an  adult.  The  owner  of  premises 
has  precisely  the  same  right  to  eject  a  child 
therefrom  as  he  has  to  eject  a  full-grown 
man.  He  has  the  same  right  to  recover 
nominal  damages  in  each  case.  But,  when 
he  is  sued  for  damages  caused  by  his  negli- 
gence towards  a  trespasser,  he  finds  that 
there  is  a  wonderful  difference  between  the 
probable  result  of  the  suit  if  the  plaintiff 
is  a  child,  and  the  probable  result  of  a 
like  suit  by  an  adult.  Is  Inhere  any  intel- 
ligible ground  of  distinction  to  account  for 
this  difference,  except  that  the  child  is  pre- 
sumably not' guilty  of  conscious  negligence, 
while  the  man  presumably  is?  When  the 
man  proves  that  he  was  ignorant  of  the 
fact  that  he  was  trespassing,  or  shows  that 
his  trespass  was  only  technical,  and  such 
as  he  might  reasonably  suppose  would  not 
be  objected  to  by  the  defendant,  and  did 
not  in  fact  produce  any  appreciable  injury 
or  annoyance,  his  right  to  recover  is  just 
as  good  as  that  of  an  infant.  All  this  is 
well  settled.  And  what  inference  can  pos- 
sibly be  drawn  from  such  decisions,  if  not 
that  the  plaintiff's  trespass  is  only  a  cir- 
cumstance tending  to  prove  contributory 
fault  upon  his  part,  and  not  in  and  of  it- 
self such  fault  or  attended  with  the  usual 
effects  of  such  fault?" 

In  Whittaker's  Smith  on  Negligence,  §  77, 
it  is  stated,  in  the  editorial  notes,  that  the 
rule  that  a  licensee  or  trespasser  ordinarily 
enters  land  at  his  own  risk  is  subject  to  an 
exception  where  the  danger  is  exposed,  and 
such  as  might  be  reasonably  apprehended, 
and,  in  the  text,  at  page  513,  in  discussing 
contributory  negligence  of  children,  it  is 
said:  "The  doctrine  of  contributory  negli- 
gence is  applied  to  children,  and  to  those 
having  the  control  of  them.  In  one  case, 
Channell,  B.,  at  nisi  prius  is  reported  to 
have  said:  'The  doctrine  of  contributory 
negligence  does  not  apply  to  an  infant  of 
tender  age.'  This  rule  is  scarcely  satisfac- 
tory, because  it  is  difficult  to  say  what  is 
or  is  not  a  tender  age;  but  a  better  rule 
which  would  probably  excuse  the  negligence 
of  a  child  of  tender  age  is  that  a  child  is 
only  bound  to  exercise  such  a  degree  of  care 
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as  children  of  his  particular  age  may   be 
presumed  capable  of  exercising." 

In  id.  p.  66,  it  is  said:  "If  A  digs  a 
hole  in  his  land,  and  B,  who  has  a  right  to 
personal  security  ( but  no  right  to  be  on  the 
land),  falls  into  it,  A's  right  is  paramount 
to  B's,  and  no  question  of  negligence  arises; 
but,  if  A  had  permitted  B  to  come  upon  hia 
land,  the  rights  would  be  equal,  and  ques- 
tions of  negligence  would  arise,  viz,: 
Whether  the  pit  was  negligently  left  un- 
guarded, and  whether  B  was  using  his  right 
of  being  there  with  care." 

And  in  id.  pp.  79-81,  it  is  said:  "But 
such  owner  will  be  liable  for  anything  in 
the  nature  of  a  trap  upon  the  premises, 
known  to  him,  and  as  to  which  he  gives 
no  warning  to  the  licensee.  He  must  not 
do  anything  to  alter  the  premises,  so  as  to 
be  likely  to  cause  injury,  without  notice  to 
the  licensee.  Upon  the  whole  I  incline  to 
think,  with  Mr.  Campbell,  that  the  owner 
is  bound  to  take  ordinary  care  with  respect 
to  a  bare  licensee.  The  question  is,  as  I 
think,  one  of  great  difficulty.  It  is  said 
that  the  licensee,  being  there  merely  for  his 
own  advantage,  can  only  demand  Miat  slight 
care  which  a  gratuitous  bailee  is  bound  to 
display,  and  so  far  the  proposition  is  cur< 
rect;  but  I  am  not  sure,  if  a  gratuitous 
bailee  were  to  indicate  a  place  of  deposit, 
whether  he  would  not  be  undertaking  that 
that  particular  place  was  reasonably  fit  for 
the  deposit;  and,  if  so,  a  similar  agree- 
ment would  apply  to  an  owner  who  gives 
leave  to  come  upon  his  property,  tn^.; 
That  he  has  undertaken  that  his  property 
is  in  some  degree  fit  for  the  licensee  to 
use.  If  this  be  so,  it  seems  that  he  ought  to 
take  ordinary  care.  The  courts,  however, 
have  distinctly  held  that  the  owner  is  only 
liable  for  'gross'  negligence,  because  he  is 
in  the  same  position  as  a  gratuitous  bailee; 
but  I  am  inclined  to  thin  <:  the  assumption 
is  not  accurate.  I  think  that  the  question 
is  only  further  obscured  by  insisting  that 
the  owner  must  be  guilty  of  an  act  of  com- 
mission  to  render  him  liable  to  the  licensee. 
It  may  be  very  frequently  the  case  that 
omissions  are  slighter  neglects  than  acta 
of  commission;  but  they  may  very  well  be 
the  contrary,  and  sometimes  are  so.  If 
the  neglect  be  of  a  grave  and  obvious  char- 
acter, it  would  matter  nothing  whether  it 
was  an  omission  or  commission.  For  in- 
stance, it  would  matter  nothing  whether  a 
signalman  omitted  by  grave  and  obvious 
negligence  to  pull  the  handle  to  direct  an 
express  upon  its  proper  line,  or  whether  he 
negligently  pulled  the  wrong  handle.  Where 
there  is  something  done  by  the  owner  which 
is  in  the  nature  of  a  .  .  .  wanton  in- 
jury, he  will  be  liable  to  an  action  for 
negligence  even  by  a  trespasser,  aa  if  an 
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owBer  of  premises  with  great  recklessness 
shot  a  trespasser,  or  if  the  owner  set  spring 
guns  upon  his  premises  and  injured  a  tres- 
passer. But  where  a  trespasser  took  shelter 
from  a  storm  in  a  ruinous  house  not  fenced 
off  from  the  road,  and  a  wall  fell  upon 
him  and  injured  him,  it  was  held  that  he 
could  not  recover.  Upon  this  principle  it 
has  been  held  that,  where  an  owner  or  oc- 
cupier of  lands  makes  an  excavation  upon 
his  land  so  near  to  a  public  highway  as  to 
be  dangerous  under  ordinary  circumstances 
to  persons  passing  by,  it  is  his  duty  to  take 
reasonable  care  to  guard  such  excavation, 
and  he  is  liable  for  injuries  caused,  even 
if  such  persons  are  consciously  or  uncon- 
sciously straying  from  the  way.  Where  the 
excavation  is  at  a  considerable  distance,  no 
such  care  need  be  taken.  What  is  a  con- 
siderable distance,  it  is  impossible  to  say, 
and,  in  truth,  each  case  depends  upon  its 
own  facts." 

We  agree  with  the  view  of  this  author 
that  the  landowner  is  bound  to  take  ordi- 
nary care  with  respect  to  a  bare  licensee; 
but,  we  do  so  upon  the  assumption  that  he 
uses  the  expression  "ordinary  care"  as 
meaning  such  care  as  a  person  of  ordinary 
prudence  would  usually  exercise  under  the 
facts  and  circumstances  in  such  case,  al- 
though such  care  be  slight  in  comparison 
with  the  care  such  persons  would  usually 
exercise  about  their  own  affairs  of  more 
than  slight  importance;  and,  indeed,  §§  2689 
and  2691,  Stat.  1890  (§§  2917  and  2919, 
Rev.  Laws  1910),  make  it  clear  that  the 
degrees  of  care  (§  2688,  Stat.  1890,  same 
being  §  2916,  Rev.  Laws  1910)  and  the 
degrees  of  negligence  (§  2690,  Stat.  1890 
same  being  §  2918,  Rev.  Laws  1910)  refer 
to  the  differences  in  the  degrees  such  per- 
sona usually  exercise  in  their  own  affairs 
of  different  degrees  of  importance,  and  not 
to  any  difference  in  degrees  of  care  in  the 
same  case  or  under  the  same  state  of  facts, 
— ^the  rule  of  three  such  degrees  being  thus 
not*  inconsistent  with  the-  rule  that  the 
measure  of  duty  and  test  of  negligence  and 
liability  is  that  one  degree  of  care  which  a 
person  of  ordinary  prudence  would  usually 
exercise  under  the  facts  and  circumstances 
of  the  particular  case. 

We  also  agree  with  the  view  of  this  au- 
thor that,  although  not  usually  so,  an  omis- 
sion may  constitute  a  greater  neglect  of 
duty  than  an  act  of  commission,  so  that 
the  rule  .holding  a  landowner  liable  for  acts 
of  commission,  and  not  liable  for  mere 
omissions,  resulting  in  harm  to  a  bare 
licensee,  is  not  sound,  and  is  indefensible, 
and  that,  "where  there  is  something  done" 
(and  we  would  add,  "or  omitted")  "by 
the  landowner  which  is  in  the  nature  of 
.  .  .  a  wanton  injury,  he  will  be  liable 
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to  an  action  for  injury  even  to  a  tres- 
passer." In  our  opinion  what  omission  or 
act  of  commission,  free  from  intent  to  in- 
jure, will  amount  to  wantonness  and  render 
the  landowner  liable  to  a  trespasser,  must 
depend  upon  the  facts  and  circumstances 
of  each  case.  The  character  of  the  danger 
and  the  position  of  the  landowner  in  respect 
to  his  actual  knowledge  or  thoughtlessness 
of  the  dangerous  condition  of  his  premises, 
and  of  its  attractiveness  and  accessibility 
to  merely  technical  trespassers,  especially 
such  as  children  of  tender  age,  as  well  as 
of  every  other  fact  and  circumstance  bear- 
ing upon  the  probability  of  such  trespasses, 
and  the  probability  of  injury  to  trespassers 
from  contact  with  such  dangerous  condi- 
tion, together  with  the  smallness  of  the 
expense  or  effort  required  to  eliminate 
such  danger,  bear  upon  the  question  of  wan- 
tonness, and  it  is  not  difficult  to  conceive 
of  a  great  variety  of  instances  in  which  a 
landowner,  indifferent  and  thoughtless  oi 
the  safety  of  other  persons,  might,  without 
intent  to  injure,  be  guilty  of  unquestionable 
wantonness. 

There  appears  to  be  no  denial  of  the 
doctrine  of  liability  to  injured  trespassers 
for  wanton  acts  of  a  landowner;  but  a 
great  many  of  the  cases,  with  which  wcare 
unable  to  agree,  in  effect,  limit  such  liabil- 
ity to  acts  of  commission,  thus  holding,  in 
effect,  that  there  can  be  no  wantonness  in 
an  omission,  or,  if  so,  that  it  creates  no  lia- 
bility to  a  trespasser,  even  though  the 
trespass  be  merely  technical  and  even  uncon- 
scious. It  is  no  doubt  true  that  wanton- 
ness should  not  be  inferred  from  the  mere 
omission  to  make  safe  a  dangerous  place 
upon  one's  premises,  in  the  absence  of  suffi- 
cient evidence  to  show  a  reckless  disregard 
for  the  life,  limb,  body,  or  health  of  another 
or  others;  but,  if  wantonness  be  proven,  we 
are  of  opinion  that  it  is  immaterial  whether 
it  consists  of  an  act  of  commission  or  a 
mere  omission. 

A  principle  that  appears  to  be  deducible 
from  much  of  the  case  law  on  the  subject 
allowing  recovery  is  that  it  is  not  only  the 
duty  of  a  landowner  to  a  trespasser  to  not 
injure  him  intentionally  or  wantonly,  but 
that  an  act  or  omission  involving  a  reckless 
indifference  to  the  safety  of  reasonably 
anticipated  technical  trespassers,  such  as 
children  of  tender  years,  although  without 
intent  to  injure,  may  be  wanton.  It  is 
undoubtedly  the  general  rule  that  a  land- 
owner does  not  owe  a  trespasser  any  further 
or  greater  duty  than  this;  but  his  duty  to 
an  invited  person  upon  his  premises  is 
quite  different,  and  requires  of  him  rea- 
sonable care  for  the  safety  of  such  person. 

As  used  in  this  opinion,  the  words  "wan- 
ton," "wantonly,"  and  "wantonness"  mean. 


082 


OKLAHOMA  SUPREME  COURT. 


and  are  applicable  to,  acts  or  omissions  of 
a  landowner  involving  reckless  disregard 
for  the  safety  of  such,  if  any,  merely  tech- 
nical trespassers  as  should  in  reason  have 
been  anticipated  by  a  person  of  ordinary 
prudence,  and  such  acts  or  omissions  may 
be  "wanton,"  "wantonly"  done,  or  the  re- 
sult of  "wantonness,"  although  merely 
thoughtless  or  heedless  in  their  superficial 
character,  and  free  from  intent  to  injure. 

As  stated  in  book  1,  Lewis's  Blackstone's 
Commentaries,  p.  117:  "The  right  of  per- 
sonal security  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life, 
his  limbs,  his  body,  his  health,"  etc. 

In  view  of  the  great  value  and  vital 
importance  of  this  right,  and  the  well- 
known  disposition  and  lack  of  self-control 
in  children,  we  see  no  sufficient  reason  why 
a  landowner  should  not,  at  least,  be  deemed 
in  duty  bound  to  make  reasonably  safe  any 
obviously  dangerous,  artificial,  and  attrac- 
tive condition  on  his  premises,  which  in 
character  is  clearly  different  from  common 
and  well-known  dangerous  natural  con- 
ditions, especially  when  he  is  able  to  do  so 
at  little  or  no  cost,  and  without  appreciable 
impairment  of  his  beneficial  use  of  the 
same,  in  all  cases. in  which  his  failure  to 
do  so  involves  reckless  disregard  for  the 
safety  of  children  of  tender  years,  especial- 
ly children  under  seven  years  of  age,  or, 
in  the  absence  of  evidence  of  capacity  to  be 
guilty  of  contributory  negligence,  under 
fourteen  years  of  age,  as  a  person  of  ordi- 
nary prudence  must  anticipate  will  prob- 
ably be  attracted  to,  and  may  come  in  con- 
tact with  and  be  injured  by,  such  dangerous 
conditions.  Is  it  anything  less  than  wan- 
tonness for  a  landowner,  with  actual  knowl- 
edge of  such  dangerous,  artificial,  and  at- 
tractive'  conditions  of  his  premises,  and  of 
facts  from  which,  as  a  reasonably  thought- 
ful person,  he  must  know  that  merely  tech- 
nical, if  not  unconscious,  trespassers,  in  the 
persons  of  children  living  or  accustomed  to 
congregate  or  be  near  by,  may  come  in 
contact  with  and  be  seriously  injured  by 
such  dangerous  conditions,  to  abstain  from 
removing  the  danger  of  such  conditions,  es- 
pecially if  he  is  able  to  do  so  at  little  or  no 
cost,  and  without  appreciable  impairment  of 
his  beneficial  use  of  the  premises? 

It  may  be  that  parents,  by  proper  example 
and  correctly  enforced  precepts,  can  greatly 
reduce  the  number  of  injuries  resulting 
from  the  trespassing  of  children  and  their 
contact  with  the  dangerous  condition  of  the 
premises  upon  which  such  trespasses  are 
made,  especially  if  the  parents  have  cor- 
rect and  positive  convictions,  with  which 
the  child  may  be  indoctrinated  in  many 
ways;  but  the  senses  of  sight,  taste,  hear- 
ing, touch,  and  smell  in  children  of  tender 
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I  years  are  particularly  eager  for  gratifi- 
cation, and  their  instinctive  desire  to  exam- 
ine and  explore,  to  them,  strange,  mysterious 
and  wonderful  things  and  places,  gen- 
erally accentuated  by  much  surplus  energy, 
is  often  stronger  than  the  influence  of  even 
the  best  and  highest  degree  of  parental 
effort  to  instruct  and  restrain. 

These  are  matters  of  common  knowledge, 
and  the  moral  duty  of  landowners  to  sup- 
plement the  duty  of  parents  in  respect  to 
trespassing  by  children  should  certainly  be- 
come a  legal  one  when,  under  all  the  facta 
and  circumstances  in  the  case,  a  failure  to 
do  so  amounts  to  wantonness,  i.  e.,  a  reck- 
less disregard  or  heedlessness  for  their 
safety. 

The  greater  and  farther  removed  from  the 
natural  and  common  in  character  the  dan- 
ger, and  the  greater  the  probability  of  con- 
tact therewith  and  injury  tliercfrom  by  per- 
sons, especially  children  of  tender  years,  who 
are  merely  technical,  if  not  unconscious, 
trespassers,  and  the  smaller  the  expense 
and  inconvenience  of  eliminating  the  dan- 
ger, the  clearer  appears  to  be  the  wanton- 
ness. 

In  the  light  of  the  known  danger  in  turn- 
tables, high  explosives,  electric  currents, 
and  the  like,  and  the  disposition  of  chil- 
dren, was  the  act  or  omission  of  the  land- 
owner in  most,  if  not  all,  the  cases  in 
which  recovery  for  injuries  to  children  has 
been  allowed  to  stand,  anything  less  than 
wantonness?  We  think  there  is,  at  least, 
evidence  reasonably  tending  to  prove  wan- 
tonness in,  at  least,  most  of  them. 

The  walls  and  spaces  of  a  deserted  build- 
ing such  as  this,  where  children  may  play 
hide  and  seek,  and  hunt  hens'  nests,  aa  the 
evidence  shows  they  did  do  about  this  build- 
ing, and  otherwise  gratify  their  childish 
instincts,  are  undoubtedly  exceptionally  at- 
tractive places  to  children,  and  an  intru- 
sion by  children  of  the  age  of  the  deceased 
child  should  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  not  merely 
a  technical,   but  an  unconscious,   trespass. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Baroni, 
32  Okla.  540,  122  Pac.  926,  it  was  held 
proper  to  submit  to  the  jury  the  question 
of  contributory  negligence,  permitting  the 
jury  to  take  into  consideration  the  age,  ex- 
perience, and  maturity  of  the  child,  and  the 
general  rule  appears  to  be  that  a  child 
under  seven  years  of  age  is  incapable  as  a 
matter  of  law,  and  one  between  the  age  of 
seven  and  fourteen  may  or  may  not  be 
capable,  of  contributory  negligence,  depend- 
ing upon  the  age,  experience,  and  capacity 
to  understand,  to  appreciate,  and  avoid  the 
danger  to  which  the  child  is  exposed  under 
all  circumstances  of  the  case,  the  care  re- 
quired being  the  same  cars  that  a  person 
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of  the  flame  age,  education,  and  mental 
and  physical  capacity  uses  under  like  cir- 
cumstances, and  the  contributory  negligence 
of  such  child  is  usually  held  to  be  a  ques- 
tion for  the  jury.  See  notes  to  Schoonover 
T.  Baltimore  ft  O.  R.  Co.  Ann.  Cas.  1913B, 
969;  1  Ann.  Cas.  895;  17  Ann.  Gas.  363, 
14  Am.  St.  Rep.  590;  49  Am.  St.  Rep.  408. 
In  deference  to  the  fact  that  this  is  th<* 
first  time  the  doctrine  of  the  ''turntable 
"  has  been  presented  for  the  consider 


ation  of  this  court,  we  have  quoted  quite 
extensively  from  authorities  touching  and 
illustrating  some  of  the  variant  v;e\vs  upon 
the  same;  but,  in  respect  to  sucli  quota- 
tions, we  do  not  desire  to  be  understood 
as  approving  or  disapproving  further  tlian 
expressly  shown  in  this  opinion. 

In  brief  for  defendant  it  is  urged  that  it 
was  not  in  duty  bound  to  keep  its  unused 
pump  station  securely  locked  and  barred 
from  the  entrance  of  children,  and  that  the 
doctrine  of  the  so-called  "turntable"  cases 
is  not  sound;  but  the  question  of  wanton- 
ness aa  a  ground  for  recovery  is  not  dis- 
cussed. 

We  deem  it  unnecessary  to  more  specific- 
ally point  out  the  logical  sequence  of  the 
foregoing  views  touching  any  question  pre- 
sented by  defendant,  in  view  of  the  neces- 
sity of  a  reversal  of  this  case  upon  a  dis- 
tinct ground  hereinafter  shown,  except  that 
it  appears  that  the  demurrer  to  the  petition 
should  have  been  sustained,  in  veiw  of  the 
fact  that  the  allegations  do  not  show  a  reck- 
less disregard  for  the  safety  of  such  techni- 
cal trespassers  as  the  deceased  boy,  and 
wantonness  is  not  expressly  nor  by  neces- 
sary implication  alleged. 

It  is  true  that  the  petition  alleges  facts 
from  which  wantonness  might  be  inferred, 
if  the  court  was  at  liberty  to  indulge  such 
inference  in  favor  of  the  pleader;  but,  ''in 
the  construction  of  a  pleading  challenged 
by  demurrer  before  trial,  nothing  will  be 
assumed  in  favor  of  the  pleader  which  has 
not  been  averred,  as  the  law  does  not  pre- 
sume that  a  party's  pleadings  are  less 
strong  than  the  facts  of  the  case  warrant." 
Atwood  ▼.  Rose,  32  Okla.  355,  122  Pac.  929. 

It  is  urged  by  the  defendant  that  the 
right  of  action  for  the  death  of  Thompkins 
Cheek  was  personal  to  and  expired  with 
the  original  plaintiff,  the  father  of  the  de- 
cedent; that  it  was  not  susceptible  of  re- 
vivor for  the  reason  that  it  did  not  exist 
after  the  death  of  the  original  plaintiff. 

Section  4312,  Stat.  3803  (§  5280,  Rev. 
Laws  1910),  reads:  "No  action  pending  in 
any  eourt  shall  abate  by  the  death  of  either 
or  both  of  the  parties  thereto.     .     .     ." 

But  we  do  not  understand  this  section  to 
impart  the  quality  of  survivability  to 
causes  of  action  which  do  not  have  that 
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quality  under  the  next  preceding  section 
(§  4311,  Stat.  1893,  same  being  §  5279, 
Rev.  Laws  1910),  which  reads:  "In  addi- 
tion to  the  causes  of  action  which  survive 
at  common  law,  causes  of  action  for  mesne 
profits,  or  for  an  injury  to  the  person,  or 
to  real  or  personal  estate,  or  for  any  de- 
ceit or  fraud,  shall  also  survive;  and  the 
action  may  be  brought,  notwithstanding  the 
death  of  the  person  entitled  or  liable  to 
the  same." 

These  sections  of  our  statutes  were 
adopted  from  Kansas,^  and,  in  two  cases 
decided  by  the  courts  of  that  state  before 
such  adoption,  language  is  used  which  gives 
some  color  to  the  contention  that  an  action 
for  pecuniary  loss  resulting  from  death 
wrongfully  caused  under  §  4313,  Stat.  1893 
(§  5281,  Rev.  Laws  1910),  is  not  within 
any  provision  of  §  4311,  supra;  but  due 
examination  of  these  cases  will  show  that 
this  precise  question  should  be  regarded 
as  not  settled  thereby,  and  as  still  open. 

In  Atchison,  T.  k  S.  F.  R.  Co.  v.  Rowe, 
56  Kan.  411,  43  Pac.  683,  the  latest  of  those 
cases,  where  a  person  wrongfully  injured 
commenced  action,  and,  while  same  was 
pending,  died  from  another  and  independent 
cause,  the  court  held  that  his  entire  cause 
of  action  for  the  injury  survived,  and  did 
not  abate  under  §§  4311  and  4312,  supra; 
the  arguments  therein  as  to  the  nature  of 
the  cause  of  action  given  by  §  4313,  supra, 
being  inapplicable. 

In  Eureka  v.  Merrifield,  63  Ean.  794.  37 
Pac.  113,  the  other  one  of  these  cases,  it 
is  held  that  §  4311,  supra,  construed  with 
§§  4312  and  4313,  supra,  "only  permits  ac- 
tions to  survive  for  injury  to  the  person 
when  death  does  not  result  from  injury;" 
but,  in  that  case,  the  only  question  was  as 
to  the  sufficiency  of  the  petition  of  the 
parents,  as  next  of  kin,  suing  for  their  own 
pecuniary  loss  sustained  by  reason  of  the 
wrongfully  caused  death  of  their  child,  in 
the  absence  of  any  allegation  that  the  child, 
at  the  time  of  such  death,  was  a  nonresi- 
dent of  the  state,  or  that  no  administrator 
had  been  appointed  for  his  estate.  The  ac- 
tion was  for  *'death"  under  §  4313,  supra, 
and  §  4314,  Stat.  1893  (§  5282,  Rev.  Laws 
1010),  and  not  for  the  personal  injury  for 
which  he  might  have  sued  had  he  lived,  the 
survivability  of  their  cause  of  action  was 
in  nowise  involved,  the  quoted  holding  of 
the  court  was  apparently  foreign  to  any 
question  before  it,  and  this  language  no 
doubt  was  merely  intended  to  give  expres- 
sion to  the  indisputable  view  that  the  lan- 
guage "or  for  injury  to  the  person,"  used 
in  §  4311,  supra,  does  not  impart  the  qual- 
ity of  survivability  to  the  cause  of  action 
for  death  given  by  §  4313,  supra;  these  two 
causes  of  action  being  separate  and  distinct. 
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Section  4311,  supra,  however,  apparently 
stamps  with  the  quality  of  survivability 
every  cause  of  action  which  would  survive 
at  common  law,  and  every  cause  of  action 
for  injury  to  ^'personal  estate,"  and,  if  the 
cause  of  action  in  this  case  survived  the 
death  of  James  Cheek,  the  original  plain- 
tiff, it  must  do  so  because  §  4313,  supra, 
does  not  give  a  right  of  action  merely  for 
a  wrong  to  a  domestic  relation  or  to  the 
person  of  the  beneficiary,  but  stamps  with 
the  character  of  "estate*'  or  property  right 
the  pecuniary  interest  of  the  father  in  the 
life  of  the  child,  at  the  time  of  the  wrong- 
fully caused  death  of  the  latter,  which  the 
former  is  allowed  to  recover. 

Section  4313,  supra,  reads  as  follows: 
''When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another  the  per- 
sonal representatives  of  the  former,  may 
maintain  an  action  therefor  against  the  lat- 
ter, if  the  former  might  have  maintained 
an  action  had  he  lived,  against  the  latter 
for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two 
years.  The  damages  .  .  .  must  inure 
to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  personal 
property  of  the  deceased." 

Section  4314,  supra,  reads  as  follows: 
"In  all  cases  where  the  residence  of  the 
party  whose  death  has  been  caused  as  set 
forth  in  the  preceding  section,  is  at  the 
time  of  his  death  in  any  other  state  or 
territory,  or  when,  being  a  resident  of  this 
state,  no  personal  representative  is  or  has 
been  appointed,  the  action  provided  in  the 
said  section  may  be  brought  by  the  widow, 
or  where  there  is  no  widow,  by  the  next  of 
kin  of  such  deceased." 

The  death  for  which  this  action  was 
brought  occurred  prior  to  the  amendment 
of  §  6893  (6261)  Stat.  1890,  by  Sess.  Laws 
1909,  p.  648  (Comp.  Laws  1909,  §  8985), 
which  went  into  effect  June  10,  1909  (see 
§  8418,  Rev.  Laws  1910,  for  history  of  act), 
and,  under  the  provisions  of  §  6893,  supra, 
the  father  was  the  sole  heir,  and  therefore 
the  only  "next  of  kin"  of  the  deceased 
child. 

Section  4067,  Stat.  1890  (§  6586,  Rev. 
Laws  1910),  declares  all  things  susceptible 
of  ownership  to  be  property  within  the 
meaning  of  the  chapter  relating  to  the  na- 
ture of  property,  and  §  4068,  Stat,  1890 
(§  6587,  Rev.  Laws  1910),  includes  among 
its  specifications  of  what  may  be  owned 
"rights  created,  or  granted  by  statute." 

In  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  57  D.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  an  action  founded  upon  the  employers* 
liability  act  of  Congress  of  1908  (act  April 
22,  1908,  chap.  149,  35  Stat,  at  L.  65,  U.  S. 
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Comp.  Stat.  Supp.  1911,  p.  1322),  it  is  said: 
"The  statute,  in  giving  an  action  for  the 
benefit  of  certain  mi^mbers  of  the  family 
of  the  decedent,  is  essentially  identical  with 
the  first  act  which  ever  provided  for  a 
cause  of  action  arising  out  of  the  death  of 
a  human  being, — ^that  of  9  and  10  Vict. 
[chap.  93]  known  as  Lord  Campbell's  act. 
This  act  has  been,  in  its  distinguishing  fea- 
tures, re-enacted  in  many  of  the  states,  and 
both  in  the  courts  of  the  states  and  of  Eng- 
land has  been  construed,  not  as  operating 
as  a  continuance  of  any  right  of  action 
which  the  injured  person  would  have  had 
but  for  his  death,  but  as  a  new  or  inde- 
pendent cause  of  action  for  the  purpose  of 
compensating  certain  .  .  .  members  of 
the  family  for  the  deprivation,  pecuniarily, 
resulting  to  them  from  his  wrongful  death." 

In  the  same  case  Patterson,  Railway  Acci- 
dent Law,  §  401,  is  approvingly  quoted  as 
stating  that  the  term  "pecuniary  loss  or 
damage"  is  judicially  employed,  in  cases 
arising  under  such  statutes,  as  follows: 
"Not  only  to  express  the  character  of  that 
loss  to  the  beneficial  plaintiffs  which  is  the 
foundation  of  their  right  of  recovery,  but 
also  to  discriminate  between  a  material  loss 
which  is  susceptible  of  a  pecuniary  valu- 
ation, and  that  inestimable  loss  of  the 
society  and  companionship  of  the  deceased 
relative  upon  which,  in  the  nature  of  things, 
it  is  not  possible  to  set  a  pecuniary  valu- 
ation." 

The  measure  of  damages  recoverable  un- 
der §  4313,  supra,  as  held  under  similar 
statutes  in  other  jurisdictions,  is  limited  to 
the  pecuniary  loss  sustained  by  the  benefici- 
aries therein  specified  (Missouri,  K.  &  T. 
R.  Co.  v.  West,  38  Okla.  581,  134  Pac.  655; 
St.  Louis  &  S.  F.  R.  Co.  v.  Long,  —  Okla. 
—,  137  Pac.  1156;  Missouri,  K.  &  T.  R. 
Co.  V.  Lenalian,  39  Okla.  283,  135  Pac.  383; 
and  Kansas  P.  R.  Co.  v.  Cutter,  19  Kan.  83, 
9  Am.  Neg.  Cas.  355),  and  this  tends  to 
show  that  a  species  of  estate,  a  property 
right,  was  conferred  upon  the  father,  as 
next  of  kin,  by  this  statute. 

A  recent  case  holding  that  a  right  of  ac- 
tion for  death  under  the  statutes  of  Illinois^ 
which  do  not  appear  materially  different 
from  our  own  in  this  respect,  accrues  im- 
mediately upon  death,  becomes  an  asset  of 
the  estate  of  the  beneficiary,  and  survives 
the  death  of  the  beneficiary,  is  that  of 
Union  S.  B.  Co.  v.  Chaffin,  122  C.  C.  A- 
598,  204  Fed.  412,  and  in  that  case  the  case 
of  Pitkin  v.  New  York  C.  k  H.  R.  R.  Co. 
94  App.  Div.  31,  87  N.  Y.  Supp.  906,  which 
is  to  the  same  effect,  is  cited  and  quoted. 

In  notes  to  Gilkeson  v.  Missouri  P.  R. 
Co.  17  Ann.  Cas.  763-776,  several  cases 
holding  that  the  action  does  survive,  as 
well  as  others  holding  that  the  action  does 
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not   survive,   are  cited  and  reviewed,  and 
the  following  excerpt  from  that  note  seems 
worthy   of  quotation   here:      "In   other   of 
the  foregoing  decisions  adhering  to  the  view 
that  the  action  survives,  the  right  of  the 
beneficiary  in  the  action  has  been  considered 
a  property  right  which  is  survivable,  and 
passes  to  his  representatives  upon  his  death. 
In  such  cases  the  statute  creating  the  cause 
of  action  is  construed  to  create  a  new  cause 
of  action  in  favor  of  the  beneficiaries  for 
the  damages  sustained  by  them,  and  not  as 
continuing  the  cause  of  action  which  the 
original  deceased  might  have  had  if  he  had 
survived  the  injury.     Cooper  v.  Shore  Elec- 
tric Co.  63  N.  J.  L.  558,  44  Atl.  633;   Re 
Meekin,  164  N.  Y.  145,  51  L.R.A.  235,  79 
Am.  St.  Rep.  635,  58  N.  E.  50,  8  Am.  Neg. 
Rep.  490;  Mundt  v.  Glokner,  24  App.  Div. 
110,  48  N.  Y.  Supp.  940,  appeal  dismissed 
in  160  N.  Y.  671,  55  N.  E.  297;  Pitkin  v. 
New  York  C.  &  H.  R.  R.  Co.  94  App.  Div. 
31,   87   N,  Y.   Supp.  906.     In   Re  Meekin, 
164  N.  Y.  145,  51  L.R.A.  235,  79  Am.  St. 
Rep.    635,    58    N.    E.    50,    8    Am.    Neg. 
Rep.  490,  supra,  .the  court  said :    Thus  it  ap- 
pears, both  from  the  statute  and  the  au- 
thorities,  that    the    damages    awarded    for 
the  negligent  act  are  such  as  result  to  the 
property   rights   of  the   person  or   persons 
for  whose  benefit  the  cause  of  action  was 
created.    Nothing  is  allowed  for  a  personal 
injury   to   the   personal   representatives   or 
to  the  beneficiaries;   but  tiie  allowance  is 
simply   for  injuries   to  the   estate   of   the 
latter  cause  by  the  wrongful  act.    The  stat- 
ute, as  it  has  been  held,  is  not  simply  reme- 
dial, but  creates  a  new  cause  of  action  in 
favor  of  the  personal  representatives  of  the 
deceased,    which    is   wholly    distinct    from, 
and  not  a  revivor  of,  the  cause  of  action, 
which,  if  he  had  survived,  he  would  have 
had  for  his  bodily  injury.'     In  Cooper  v. 
Shore  Electric  Co.  63  N.  J.  L.  558,  44  Atl. 
633,  the  court  said:     'The  controlling  fea- 
ture in  this  l^islation  is  that  damages  are 
made  recoverable  for  causing  death  as  com- 
pensation   for    the    pecuniary    injury    the 
designated  beneficiaries  have  sustained  by 
reason  of  the  death.    If  there  be  no  widow 
or  next  of  kin  at  the  time  of  the  death  of 
the  deceased,  the  pecuniary  injury  contem- 
plated by  the  statute  does  not  exist,  and 
the  action  cannot  be  maintained.    It  is  also 
clear  that  the  pecuniary  injury  to  be  com- 
pensated for  is  that  of  the  widow  or  per- 
sons who  are  next  of  kin  at  the  time  of 
the   death   of   the   deceased,   and   that   the 
cause  of  action  created  by  the  statute  in- 
ures to  such  persons  as  a  vested  right.    By 
this    statute   a   property    right   is   created 
in    the    beneficiary    of    such    a    nature    as 
.    .    .    would  give  the  action  the  quality 
of    survivorship,   and   take   it   out   of  the 
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maxim.  Actio  personalia  moritur  cum  per- 
sona.* In  Haggerty  v.  Pittston,  17  Pa. 
Super.  Ct.  151,  an  action  by  a  father  for 
the  death  of  his  daughter  was  continued, 
upon  the  father's  decease,  in  the  name  of 
his  administrator;  the  court  considering 
the  value  of  the  life  lost  as  a  species  of 
property  which  vested  in  the  father.  In 
Thomas  v.  Maysville  Gas  Co.  112  Ky.  569, 
66  S.  W.  308,  the  survival  of  an  action 
brought  by  an  administrator  for  the  benefit 
of  a  sole  beneficiary  was  sustained;  the 
court  holding  that  the  action  should  be 
continued  by  the  administrator,  and  the 
funds,  when  collected,  held  for  the  estate 
of  the  beneficiary.  The  court  said:  The 
fact  that  the  defendant  to  the  action  suc- 
ceeded in  defeating  a  recovery  until  one  or 
more  of  the  beneficiaries  died  had  no  effect 
upon  its. liability  to  the  administrator.'" 

But  this  Kentucky  case  cannot  be  re- 
garded as  of  great  weight  as  authority  here, 
as  the  Kentucky  statutes  are  materially 
different  from  our  ovnu. 

The  New  York  death  statute  does  not 
appear  unlike  our  own  in  any  material  re- 
spect, and  in  the  Meekin  Case  cited,  supra, 
it  is  further  said  in  the  opinion:  "In  Quin 
V.  Moore,  15  N.  Y.  432,  it  was  held  that 
the  interest  of  the  beneficiary  was  capable 
of  assignment,  which  is  a  test  of  the  right 
to  revive.  In  deciding  the  case,  the  court 
said:  The  interest  of  Mrs.  Kerns  was  also 
assignable.  In  respect  to  purely  personal 
torts,  it  is  true  that  at  common  law  the 
right  of  action  ceases  with  the  life  of  the 
injured  party.  But  in  this  case,  although 
the  tort  was  personal  to  the  child  who 
died,  the  statute  comes  in  and  declares  that 
a  right  of  action  shall  survive  to  the  ad- 
ministrator. The  theory  of  the  statute  is 
that  the  next  of  kin  have  a  pecuniary  in- 
terest in  the  life  of  the  person  killed,  and 
the  value  of  this  interest  is  the  amount 
for  which  the  jury  are  to  give  their  ver- 
dict. Neither  the  personal  wrong  or  out- 
rage to  the  decedent,  nor  the  pain  and  suf- 
fering he  may  have  endured,  are  to  be 
taken  into  the  account.  .  .  .  But  the 
claim  of  the  administrator,  and  through 
him  of  the  next  of  kin,  is  altogether  dif- 
ferent. The  statute  imputes  to  them  a  di- 
rect pecuniary  loss  in  being  deprived  of  a 
life  to  them  of  greater  or  less  value.  .  .  . 
The  interest  which  a  person  has  in  the 
life  of  another  on  whom  he  is  dependent, 
or  to  whose  services  he  is  entitled,  the 
legislature  has  chosen  to  regard  as  a  pe- 
cuniary right,  a  right  having  the  essential 
attributes  of  property,  so  that  when  it  is 
taken  away  compensation   is  due.'" 

The  Pennsylvania  and  New  Jersey  stat- 
utes likewise  appear  substantially  the  same 
as  our   own   in   every   respect   material   to 
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this  question,  and  in  the  New  Jersey  case 
cited,  supra,  it  is  said  in  the  opinion: 
"The  pecuniary  injury  of  the  beneficiary 
begins  immediately  on  the  dcatli  of  the  de- 
ceased, and  is  a  continuing  injury  until 
compensated  for  under  the  conditions  ex- 
pressed in  the  act.  Suit  must  be  brought 
within  one  year  after  the  death  of  the  de- 
ceased; but  how  long  the  litigation  may  be 
protracted  is  problematical.  If  the  death 
of  the  beneficiary  before  the  end  of  the 
litigation  discharges  the  liability  of  the 
wrongdoer,  the  legislative  purpose  that  the 
wrongdoer  should  make  compensation  to 
the  beneficiary  for  the  pecuniary  injury  sus- 
tained by  him  would  be  defeated.  Such  a 
construction  would  be  contrary  to  the 
policy  of  this  legislation,  and  would  thrust 
into  the  administration  of  a  statutory  pro- 
ceeding, which  our  courts  have  declared 
should  be  beneficially  construed,  a  technical 
rule  of  the  common  law  of  harsh  injustice. 
The  death  of  the  beneficiary  pending  suit 
will  have  a  controlling  influence  over  the 
quantum  of  recovery.  The  personal  injury 
sustained  would  be  limited  in  duration  and 
extent  to  his  lifetime.  But  the  death  of 
the  beneficiary  pending  suit  cannot  be  made 
available  to  abrogate  the  liability  of  the 
wrongdoer  incurred  for  the  pecuniary  in- 
jury already  sustained.  The  right  to  com- 
pensation vested  in  the  beneficiary  immedi- 
ately upon  the  death  of  the  deceased.  By 
the  death  of  the  beneficiary  pending  suit, 
there  was  neither  an  abatement  of  the  ac- 
tion in  the  common-law  sense,  nor  was  the 
cause  of  action  to  be  compensated  for,  dis- 
charged. It  is  contended,  however,  that, 
inasmuch  as  the  statute  does  not  provide 
for  an  executor  or  administrator  for  the 
beneficiary  in  case  of  his  death  before  the 
suit  is  determined,  the  action,  therefore, 
abates*,  but  no  purpose  would  be  accom- 
plished by  introducing  such  a  personal  rep- 
resentative into  the  record.  The  legisla- 
ture selected  the  personal  representative  of 
the  original  deceased  as  the  party  by  whom 
the  action  should  be  brought,  to  whom  the 
control  of  the  suit  was  committed,  to  con- 
duct it  for  the  benefit  of  the  next  of  kin." 
It  follows  from  what  has  been  said  that 
defendant's  contention  that  the  cause  of  ac- 
tion by  the  statutes  given  James  Cheek,  the 
father,  as  next  kin  of  the  deceased  child, 
expired  upon  the  death  of  the  said  James 
Cheek  about  ten  months  after  the  death  of 
the  child,  cannot  be  sustained,  and  this  ac- 
tion, originally  b^^  by  said  James  Cheek, 
was,  upon  his  death,  properly  revived  in  the 
name  of  the  mother,  Fannie  W.  Cheek,  as 
administratrix  of  the  estate  of  James 
Cheek,  upon  a  stipulation,  duly  signed  and 
filed,  which  reads  as  follows:  "It  is  here- 1 
by  stipulated  and  agreed,  and  consent  of 
61  L.R.A.(N.S.) 


the  defendant  is  hereby  giTen,  that  tte 
above-entitled  action  may  be  revived  in  tl» 
name  of  Fannie  W.  Cheek,  administratrix 
of  the  estate  of  James  Cheek,  deceased,  aid 
that  said  action  may  proceed  in  favor  of 
the  said  Fannie  W.  Cheek,  as  administra- 
trix of  the  said  estate,  and  it  is  fnrtber 
agreed  that  an  order  to  revive  the  same  u 
above  stated  may  be  made  by  the  court,  or 
the  judge  thereof,  on  the  24th  day  of  Jia- 
uary,  1910,  or  at  any  time  within  five  days 
thereafter,  as  it  nuy  suit  the  convenicnse 
of  the  court  to  hear  the  same." 

It  is  also  urged,  and  we  hold,  that  the 
trial  court  erred  in  so  instructing  the  jury 
as  to  allow  recovery  for  the  value  of  the 
child's  services  beyond  the  time  of  the  death 
of  James  Cheek,  the  sole  beneficiary  under 
the  statute,  and  in  refusing  to  give  the  fol- 
lowing requested  instruction,  to  wit:  "If 
you  find  a  verdict  for  the  plaintiff  under 
the  evidence  and  instructions,  the  amount 
of  your  verdict  should  be  the  actual  pe- 
cuniary loss  which  James  Cheek,  the  father 
of  Thompkins  Check,  sustained  during  hid 
lifetime  on  account  of  the  death  of  his  son, 
not  exceeding  the  amount  claimed  in  the  pe- 
tition, $10,000." 

This  follows  necessarily  from  the  limita- 
tions of  the  right  given  by  §  4313,  supra, 
to  the  pecuniary  loss  or  damage  suffered 
by  the  beneficiary,  James  Cheek,  and  there 
are  decided  cases  to  this  effect.  See  Pitkin 
V.  New  York  C.  &  H.  R.  R.  Co.  94  App. 
Div.  31,  87  N.  Y.  Supp.  906;  Cooper  v. 
Shore  Electric  Co.  supra. 

This  case  should  be  reversed  and  remand- 
ed for  proceedings  in  accord  with  the  views 
herein  expressed. 

Per  Curiam: 

Adopted  in  whole. 
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(In  Ranc.) 

C.  E.  MALETTE,  Appt., 

V. 

CITY  OF  SPOKANE,  Respt 

(77  Wash.  205,  137  Pac.  496.) 

Constitutional    law  —  minlmam    was® 
for  public  Improvements  —  right  of 
taxpayer. 
1.  No   constitutional   rights  of  the  ttx- 

Note. '-' Validity  of  Btatute,  tfrdinanes^ 
or  contract  fixing  ntinimutn  %oage  fct 
person  eniployed  upon  puhUo  %ffork. 


I.  As  affecting  public  employe 

a.  Of  state,  687. 

b.  Of  municipality,  687. 

II.  As  affecting  private  employees. 

a.  In  generaJ,  688. 

b.  Specific     constitutional     objeetionii 
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payer  are  infringed  by  requiring  a  pay- 
ment of  a  minimum  wage  for  work  done  on 
eublic  improvements  the  eost  of  which  is  to 
e  paid  by  special  assessment,  in  excess  of 
the  prevailing  wage  for  similar  labor  at  the 
time  and  place  when  and  where  the  im- 
provement is  made,  although  it  results  in 
an  increase  in  the  cost  of  the  improvement 
aad  the  rate  of  assessment. 

Municipal  corporations  —  ordinance 
prescribing  minimum  wage  —  Talid- 
Sty. 

2.  An  ordinance  prescribing  a  minimum 
wage  for  all  public  work,  which  is  within 
the  general  powers  conferred  upon  the  mu- 
nicipality, cannot  be  held  invalid  as  con- 
trary to  public  policy  for  increasing  the 
cost  of  public  work,  where  the  legislature 
itself  has  passed  a  law  limiting  the  hours 
of  labor  on  such  work. 

Same  —  contract  for  public  ImproTe- 
ment  ^  agency  for  taxpayer. 

3.  A  city  is  not,  in  contracting  for  the 


construction  of  a  sewer  to  be  paid  for  by 
special  assessment  upon  property  benefited, 
thereby  the  agent  of  the  property  owner 
within  the  rule  that  it  must  do  the  work 
for  the  lowest  price  possible,  and  cannot 
stipulate  for  a  minimum  wa^e  for  common 
labor  in  excess  of  the  prevailing  wage  for 
similar  labor  on  private  contracts,  at  least, 
where  it  is  not  required  to  let  the  contract 
to  the  lowest  bidder. 

Same  —  reasonableness  of  ordinance  ^ 
pronouncement  by  court. 

4.  The  court  will  not  pronounce  an  ordi- 
nance fixing  a  minimum  wage  of  $2.75  per 
day  for  common  labor  on'  public  contracts 
unreasonable  in  the  absence  of  evidence 
showing  it  to  be  so,  although  such  wage  is 
25  per  cent  higher  than  the  prevailing  price 
for  such  labor. 

(Gose,  Mount,  and  Chadwick,  JJ.,  dissent.) 
(December  31,  1913.) 


The  constitutionality  of  the  minimum 
wage  laws  as  applied  to  private  employers 
generally  has  been  sustained  by  the  supreme 
court  of  Oregon  in  Stettler  v.  O'Hara,  — 
Or.  — ,  —  L.R.A.(N.S.)  — ,  139  Pac.  743. 
An  appeal  from  this  decision  is  pending  in 
the  United  States  Supreme  Court  at  the 
date  of  the  present  note. 

As  to  the  constitutionality  of  a  statute 
forbidding  an  employer  to  impose  a  fine 
upon  or  to  withhold  wages  from  an  em- 
ployee engaged  in  weaving,  for  any  jmper- 
fections  in  the  weaving,  see  Com.  v.  Perry, 
14  L.R.A.  326,  and  note  appended  on  statu- 
tory restrictions  on  contracts  between  mas- 
ter and  servant. 

See  note  to  Winchester  &  L.  Tump.  Road 
Co.  V.  Croxton,  33  L.R.A.  177,  as  to  legis- 
lative power  to  fix  tolls,  rates,  or  prices, 
and  also  that  to  State  v.  Loomis,  21  L.R.A. 
789,  as  to  the  constitutionality  of  statutes 
restricting  contracts  and  business. 

See  also  Amett  v.  State,  8  L.R.A.  (N.S.) 
1192,  and  note  appended  thereto. 

!•  As  affecting  public  employees. 

a.  Of  state. 

The  right  of  the  legislature  to  fix  a  mini- 
mum wage  for  state  employees  has  been 
sustained  in  the  absence  of  express  or  im- 
plied constitutional  restrictions. 

Thus,  in  the  absence  of  an  express  or  im- 
plied constitutional  restriction  upon  the 
power  of  the  legislature  to  fix  and  declare 
the  rate  of  compensation  to  be  paid  for 
labor  or  services  performed  upon  the  public 
works  of  the  state,  the  legislature  may  en- 
act a  law  prescribing  a  minimum  wage  for 
d^  laborers  employed  by  the  state  or  any 
officer  thereof.  Clark  v.  State,  142  N.  Y. 
101,  36  N.  K  817.  No  specific  constitution- 
al objections  are  mentioned  in  this  opinion. 

The  case  involved  a  canal  laborer,  and  it 
i<>  expressly  found  that  he  was  not  under 
an  express  contract,  fixing  hi<9  compensa- 
tion. It  is  stated  that  the  statute  would 
have  no  application  to  a  case  in  which  the 
51  LJLA.(N.S.) 


compensation  had  been  thus  fixed  prior  to 
the  taking  effect  of  the  statute. 

The  superintendent  of  public  works,  upon 
whom  the  Constitution  conferred  certain 
power,  and  who  had  charge  of  the  canals, 
was  held  not  to  be  independent  of  the  legis- 
lature, so  as  to  render  such  a  statute  be- 
yond the  legislative  power. 

As  to  the  constitutionality  of  statutes 
fixing  minimum  wages  for  teachers,  see 
Bopp  V.  Clark,  —  L.R.A.(N.S.)  — ^  and  note 
appended  thereto,  dealing  with  employees 
of  like  character. 

&.  Of  municipality. 

So,  the  power  of  the  legislature  to  pre- 
scribe a  minimum  wage  for  the  employees 
of  a  municipality  has  been  upheld. 

The  New  York  labor  law,  in  so  far  as  it 
provided  that  the  employees  of  the  several 
municipalities  of  the  state  shall  receive 
not  less  than  the  prevailing  rate  of  wages 
in  the  locality,  was  upheld  as  to  its  con- 
stitutionality in  Ryan  v.  New  York,  177  N. 
Y.  271,  69  N.  E.  599.  It  was  held,  however, 
in  that  case,  that  an  employee  of  the  city 
who  had  continued  to  receive  without  pro- 
test for  a  period  of  six  year  the  wages  at  a 
rate  less  than  the  prevailing  rate  waived 
any  claim  that  he  might  have  had  at  the 
time  to  insist  that  the  wages  should  be 
fixed  at  a  rate  greater  than  that  paid  him. 
The  court  in  the  Ryan  Case  takes  a  different 
view  of  the  power  of  the  legislature  over 
the  municipalities  of  the  state  than  is  taken 
in  the  earlier  case  of  People  ex  rel.  Rodgers 
V.  Coler,  infra.  In  discussing  the  power  of 
the  legislature  over  municipalities,  the 
court  states  that  in  the  administration  of 
the  affairs  of  those  subdivisions  '  (munici- 
palities) as  well  as  in  those  of  the  state 
at  large,  the  legislature  is  unrestrained  un- 
less by  express  provisions  of  the  Constitu- 
tion. Then,  after  referring  to  the  local  of- 
ficers of  the  municipalities,  the  broad  and 
general  statement  is  made  that  "all  of  the«««« 
agencies  and  employees  of  the  several  mu- 
nicipalities are  doing  the  work  of  the  state, 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  overruling  his  objections  to  the 
confirmation  of  a  special  assessment  for  the 
construction  of  a  sewer.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Toorhees  A  Can  field,  for  appel- 
lant: 

The  ordinance  is  not  a  reasonable  exer- 
cise of  corporate  power. 

1  Dill.  Mun.  Corp.  4th  ed.  §  329,  p.  406; 
Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Crown 
Point,  14&  Ind.  421,  35  L.R.A.  684,  45 
N.  E.  587;  Hawes  v.  Chicago,  158  111.  653, 
30  L.R.A.  225,  42  N.  E.  373;  People  v. 
Armstrong,  73  Mich.  292,  2  L.R.A.  721, 
16  Am.  St.  Rep.  578,  41  N.  W.  275;  Ex 
parte   Chin  Yan,   60  Cal.   78;    Chicago  ▼. 


Gunning  System,  214  111.  628,  70  L.RJL 
230,  73  N.  £.  1035,  2  Ann.  Cas.  892; 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  v.  Conners- 
ville,  147  Ind.  277,  37  L.RJ^.  175,  62  Am. 
St.  Rep.  418,  46  N.  E.  579;  Ex  parte  Bat- 
tis,  40  Tex.  Crim.  Rep.  112,  43  L.RJ^.  863, 
76  Am.  St.  Rep.  708,  48  S.  W.  513;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064. 

The  action  of  the  city  council  in  confirm- 
ing the  assessment  roll  was  violative  of  the 
constitutional  rights  of  plaintiff  in  that  it 
operated  to  take  his  property  without  due 
process  of  law. 

People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y. 
1,  52  L.R.A.  814,  82  Am.  St.  Rep.  605,  59 
N.  E.  716;  Ryan  v.  New  York,  177  N.  Y. 
271,  69  N.  E.  599;  People  ex  rel.  Cossey  ▼. 


which  is  the  sovereign  and  master;"  while 
in  the  Rodgers  Case  it  is  stated  that  "a 
municipal  officer  directing  a  local  improve- 
ment is  not  the  agent  of  the  state."  The 
prevailing  opinion  in  the  Ryan  Case  was 
written  by  Parker,  Ch.  J.,  who  wrote  the 
dissenting  opinion  in  the  Rodders  Case,  and 
the  Ryan  Case  is  decided  in  accordance 
with  Parker's  view  as  expressed  in  the 
Rodgers  Case.  As  pointed  out  in  the  pre- 
vailing opinion  in  the  Ryan  Case,  there  is 
a  distinction  between  the  cases,  so  that  the 
actual  decision  in  the  one  does  not  neces- 
sarily control  that  in  the  other,  but  the 
theory  of  the  two  cases  cannot  be  recon- 
ciled. 

//.  As  affecting  private  employees, 

a*  In  general. 

The  power  of  enacting  minimum  wage 
legislation  affecting  employees  of  a  private 
employer  while  engaged  upon  public  works 
has  been  auite  generally  denied  in  cases 
prior  to  Malette  v.  Spokane.  The  fact 
that  the  wage  is  fixed  without  reference  to 
the  actual  value  of  the  work,  or  to  that 
paid  by  others,  is  emphasized,  as  well  as  the 
mcreased  cost  of  the  work  to  the  public. 

A  statute  undertaking  to  fix  the  minimum 
rate  of  compensation  to  be  paid  to  a  par- 
ticular and  limited  class  of  laborers  em- 
ployed upon  any  public  work  of  the  state, 
counties,  cities,  and  towns,  without  regard 
to  tiie  actual  value  of  such  labor  or  the 
rate  paid  by  other  persons,  natural  or  arti- 
ficial, for  the  same  kind  of  labor  in  the 
same  vicinity,  is  unconstitutional.  Street 
V.  Vamey  Electrical  Supply  Co.  160  Ind- 
338,  61  L.R.A.  154,  98  Am.  St.  Rep.  325, 
66  N.  E.  895.  The  contest  in  this  case  was 
between  a  contractor  on  a  public  work  of 
a  municipality  and  a  laborer  employed 
thereon. 

So,  a  statute  providing  that  the  wages 
paid  upon  public  works  shall  be  not  less 
than  the  prevailing  rate  for  a  day's  work  in 
the  same  trade  or  occupation  in  the  locality 
where  such  public  worlc  is  b^ing  done,  and 

f>roviding  also  that  each  contract  for  pub- 
ic work  shall  contain  a  provision  that  the 
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same  shall  be  void  and  of  no  effect  unless 
the  person  or  corporation  making  or  per- 
forming it  shall  comply  with  the  provisions 
of  tl^e  act  as  to  wages,  and  no  such  person 
or  corporation  shall  be  entitled  to  receive 
any  sum,  nor  shall  any  officer,  agent,  or  em- 
ployee of  the  state  or  of  a  municipal  cor- 
poration pay  the  same  or  authorize  its  pay- 
ment to  any  person  or  corporation  for 
public  work  where  the  provisions  of  the 
statute  are  violated,  was  held  void  in  Peo- 
ple ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1, 
52  L.R.A.  814,  82  Am.  St.  Rep.  605,  69  N. 
E.  716,  in  so  far  as  it  relieved  the  city 
from  the  obligation  of  paying  the  money 
due  a' contractor  who  has  violated  the  pro- 
vision of  the  statute.  In  the  course  of  the 
prevailing  opinion  the  right  to  fix  a  mini- 
mum wage  is  denied,  it  being  stated  by  the 
court  that  the  legislature  cannot  fix  by 
statute  the  price  which  a  municipal  cor- 
poration must  pay  for  labor  or  other  serv- 
ices that  it  may  be  obliged  to  employ;  at 
least,  not  when  such  regulations  increase 
the  cost  beyond  that  which  it  would  be 
obliged  to  pay  in  the  ordinary  course  of 
business.  "If  it  could  do  all  these  things," 
says  the  court,  "it  could  virtually  dispose 
of  all  the  revenues  of  the  city  for  such  pur- 
poses as  it  thought  best,  and  local  self-gov- 
ernment would  be  nothing  but  a  sham  and 
a  delusion." 

It  will  be  noticed  that  the  foregoing  cases 
involve  the  power  of  the  legislature  over 
municipalities. 

In  answer  to  the  argument  that  counties, 
cities,  and  tovms  are  mere  political  and 
municipal  subdivisions  of  the  state  through 
whiqh  the  government  is  administered, 
therefore,  since  the  state  has  power  to  fix 
the  salaries  of  its  officers  and  the  wages  it 
will  pay  to  its  agents  and  employees,  it  has 
the  right  to  declare  what  rate  of  wages 
shall  be  paid  the  agent  and  employees  of  a 
county,  city,  or  town,  employed  upon  any 
public  work,  it  is  stated  by  the  court  in 
Street  v.  Vamey  Electrical  Supply  Co.  180 
Ind.  338,  61  L.R.A.  154,  98  Am.  St,  Rep. 
325,  66  N.  E.  895,  that  while  counties,  cities, 
and  towns  are  political  and  municipal  sub- 
divisions of  the  state,  they  are  not  govern- 
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Grout,  179  N.  Y.  417,  72  N.  E.  464,  1  Ann. 
Cas.  3J)j  Street  v.  Varney  Electrical  Supply 
Co.  160  Ind.  338,  61  L.R.A.  ]54,  98  Am.  St. 
Rep.  325,  66  N.  E.  895;  Cleveland  ▼.  Clem- 
ents Broe.  Constr.  Co.  67  Ohio  St.  197,  59 
L.RJL.  776,  93  Am.  St.  Rep.  670,  65  N.  E. 
885;  Adams  v.  Brcnan,  177  111.  194,  42 
L.R.A.  718,  69  Am.  St.  Rep.  222,  52  N.  E. 
314;  Fiske  v.  People,  188  III.  206,  52  L.R.A. 
291,  58  N.  E.  985;  Atlanta  v.  Stein,  111 
Gft.  789,  51  L.R.A.  335,  36  S.  E.  932;  James 
V.  Seattle,  49  Wash.  347,  95  Pac.  273;  Times 
Pub.  Co.  V.  Everett,  9  Wash.  518,  43  Am. 
St.  Rep.  865,  37  Pac.  695;  Ex  parte  Ku- 
back,  85  Cal.  274,  9  L.R.A.  482,  20  Am.  St. 
Rep.  226,  24  Pac.  737;  Low  v.  Rces  Print- 
ing Co.  41  Neb.  127,  24  L.R.A.  702,  43  Am. 
St.  Rep.  670,  59  N.  W.  362. 


Messrs.  H.  M.  Stephens,  A.  M.  CraTeii 
and  William  E.  Richardson,  and  £.  £. 
Sargent  for  respondent. 

Mr.  Alex  M.  Wiu.ston,  amicus  curias, 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  out  of  which  this  controversy 
arose  are  stated  in  the  opinion  on  the  first 
hearing  (68  Wash.  578,  123  Pac.  1005, 
Ann.  Cas.  1913E,  986)  ;  but,  in  order  to 
present  a  single,  comprehensive  review  of  the 
case,  we  deem  it  not  amiss  to  restate  them. 

The  legislature,  in  J899,  passed  an  act 
declaring  that  "hereafter,  eight  hours  in 
any  calendar  day  shall  constitute  a  day's 
work  on  any  work  done  for  the  state  or 
any    county    or    municipality    within    thtf 


mental  agencies  in  such  sense  as  to  subject 
the  management  of  their  local  afTairs,  in- 
volving the  making  of  contracts  for  labor 
and  material  to  be  used  upon  local  improve- 
ments, and  the  payment  of  the  same  out 
of  the  revenues  of  the  counties,  cities,  or 
towns,  to  the  arbitrary  and  unlimited  con- 
trol of  the  legislature.  Such  municipal  sub- 
divisions arc  corporations  as  well  as  politi- 
cal and  governmental  subdivisions,  and  as 
such  corporations  have  the  power  to  make 
contracts  by  which  tlic  rate  of  compensa- 
tion for  property  sold  to  them  is  fixed,  and 
they  cannot  be  compelled  by  an  act  of  the 
legislature  to  pay  for  any  species  of  prop- 
ertv  more  than  it  is  worth,  or  more  than  its 
market  value  at  the  time  and  in  the  place 
where  it  is  contracted  for.  That  the  power 
to  confiscate  the  property  of  the  citizens 
and  taxpayers  of  the  county,  city,  or  town 
by  forcing  them  to  pay  for  any  commodity, 
whether  it  be  merchandise  or  labor,  an 
arbitrary  price  in  excess  of  the  market 
value,  is  not  one  of  the  powers  of  the  legis- 
lature over  the  municipal  corporation,  nor 
the  legitimate  use  of  such  corporation  as 
an  agency  of  the  state.  Continuing,  the 
court  states  that  if  an  act  compelled  coun- 
ties, cities,  and  towns  to  pay  a  certain 
minimum  price  for  stone  or  brick,  or  to  a 
merchant  a  minimum  price  for  merchandise, 
when  such  stone,  brick,  or  merchandise 
could  be  purchased  at  a  less  price,  such 
le;:;islution  would  shock  every  reasonable 
mind  and  would  be  universally  condemned 
as  unwarranted  and  unconstitutional;  and 
for  the  same  reason  an  act  fixing  the  price 
of  unskilled  labor  on  all  public  works  at  a 
certain  minimum  price  is  a  legislative  in- 
terference with  the  liberty  of  contract  by 
counties,  cities,  or  towns. 

In  People  ex  rel.  Rodgers  v.  Coler,  supra, 
it  is  stated  by  the  court  that  it  is  not  en- 
tirely true  that  such  a  statute  is  a  mere 
direction  for  the  sovereign  authority  to  one 
of  his  own  agencies  to  contract  in  certain 
cases  in  a  particular  way.  That  it  is  all 
that  and  very  much  more,  since  it  affects 
personal  and  municipal  rights  in  many  di- 
rections that  are  of  vastly  more  importance 
than  the  mere  form  of  a  contract  to  per- 
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form  municipal  work.  Continuing,  the 
court  states  tiiat  it  is  true  enough  that  a 
city  is  an  agency  of  the  state  to  discharge 
some  of  the  functions  of  government,  but 
these  terms  are  not  adequate  to  describe  its 
true  relations  to  the  state  or  the  people. 
It  is  further  stated  that  a  municipal  officer 
directing  a  local  improvement  is  not  the 
agent  of  the  state,  but  is  the  agent  of  the 
city,  and  the  city  alone  is  responsible  for 
his  negligence  or  misconduct. 

Another  view  of  the  relation  existing  be* 
tween  the  state  and  its  municipalities  is 
taken  in  the  later  New  York  case  of  Ryan 
V.  New  York,  supra. 

The  power  of  the  municipality  to  fix  a 
minimum  wage  has  also  been  denied. 

Thus,  where  municipal  contracts  are  re- 
quired to  be  open  to  competitive  bidding 
and  to  be  let  to  the  lowest  bidder,  an  ordi- 
nance fixing  the  minimum  wage  for  com- 
mon labor  on  any  public  work  or  improve- 
ment let  by  contract  has  been  held  to  be 
an  unlawful  attempt  to  limit  and  destroy 
the  inalienable  right  possessed  by  every 
citizen  to  make  any  sort  of  a  contract  de- 
sired by  him  concerning  the  proper  use 
and  disposal  of  either  his  labor  or  his  prop- 
erty. "The  fundamental  law  of  both  state 
and  nation,"  says  the  court,  "gives  every 
citizen  the  inalienable  right  to  dispose  of 
his  labor  in  the  wage  market  for  wnatever 
he  deems  best;  and  therefore  a  despotic, 
arbitrary,  vicious,  and  utterly  defenseless 
ordinance,  depriving  him  from  so  doing,  is 
an  infringement  on  his  constitutional  privi- 
leges, and  consequently  absolutely  null  and 
void."  State  ex  rel.  Bramley  v.  Norton, 
7  Ohio  S.  k  C.  P.  Dec.  354,  6  Ohio  N.  P. 
183.  The  contract  in  this  case  had  not 
been  entered  into,  the  action  being  one  to 
compel  the  corporation  counsel  to  approve 
the  contract.  The  ordinance  provided  that 
all  specifications  for  doing  work  for  the 
municipality  should  have  a  provision  in- 
serted therein  fixing  a  minimum  wage  for 
common  labor. 

So  it  has  been  held  under  a  provision  re- 
quiring the  submission  of  contracts  for 
municipal  work  to  competitive  bidding,  and 
the  awarding  of  them  to  the  lowest  reepon- 
44 
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state"  (Rem.  ft  Bal.  Code,  §  6572),  and 
provided  that  "all  work  done  by  contract 
or  subcontract  on  any  building  or  improve- 
ments or  works  on  roads,  bridges,  streets, 
alleys,  or  buildings  for  the  state,  or  any 
county  or  municipality  within  the  state, 
shall  be  done  under  the  provisions  of  this 
act:  Provided,  that  in  cases  of  extraor- 
dinary emergency  such  as  danger  to  life 
or  property,  the  hours  for  work  may  be 
extended,  but  in  such  case  the  rate  of  pay 
for  time  employed  in  excess  of  eight  hours 
of  each  calendar  day,  shall  be  one  and  one- 
half  times  the  rate  of  pay  allowed  for  the 
same  amount  of  time  during  eight  hours' 
service.  And  for  this  purpose,  this  act  is 
^made  a  part  of  all  contracts,  subcontracts 
or  agreements  for  work  done  for  the  state 


or  any  county  or  municipality  within  the 
state."  Rem.  &  Bal.  Code,  §  6573.  The  act 
further  declared  anyone  violating  its  pro- 
visions guilty  of  a  misdemeanor,  and,  upon 
conviction,  subject  to  a  prescribed  punish- 
ment.    Rem.  &  Bal.  Code,  §  6574. 

In  1903,  another  act  was  passed,  declar- 
ing that  "it  is  a  part  of  the  public  policy 
of  the  state  of  Washington  that  all  work 
*by  contract  or  day  labor  done*  for  it,  or 
any  political  subdivision  created  by  its 
laws,  shall  be  performed  in  work  days  of 
not  more  than  eight  hours  each,  except  in 
cases  of  extraordinary  emergency"  (Rem. 
&  Bal.  Code,  §  6575),  and  that  all  contracts 
for  such  work  should  provide  that  they 
might  be  canceled  by  the  officers  of  the 
state,   county,   or   city   having   supervision 


Bible  bidder,  that  it  is  not  lawful  to  fix 
in  the  specifications,  on  the  basis  of  which 
the  proposals  are  invited,  a  minimum  wage 
for  common  labor;  and  the  fixing  of  such 
sum  for  any  part  or  item  of  such  work 
renders  illegal  the  entire  proceedings  and 
the  contract  to  which  it  leads.  Frame  v. 
FelLx,  167  Pa.  47,  27  L.R.A.  802,  31  Atl. 
375.  Nor  is  it  material  whether  the  sum 
so  fixed  be  or  be  not  in  point  of  fact  in 
excess  of  what  it  is  likely  the  competition 
among  bidders  would  have  made  it.  The 
contract  involved  was  one  let  by  the  board 
of  municipal  water  commissioners  in  ita 
department,  but  this  board  was  held  sub- 
ject to  the  same  rules  as  the  city. 

A  statute  fixing  the  minimum  wage  at 
the  current  rate  of  per  diem  wages  in  the 
locality  where  the  work  is  performed,  and 
the  maximum  hours  of  labor  at  eight,  was 
sustained  in  Re  Dal  ton,  01  Kan.  257,  47 
L.R.A.  380,  59  Pac.  336,  in  the  prosecution 
of  a  contractor  constructing  a  county  court- 
house and  jail,  for  employing  laborers  for 
more  than  eight  hours,  and  paying  them  the 
current  rate  of  wages  for  said  work  for 
the  longer  days.  The  stress  of  this  decision, 
however,  is  placed  upon  the  right  to  limit 
the  hours  of  labor,  and  nothing  is  said  as 
to  a  minimum  wage. 

A  similar  holding  appears  in  State  v. 
Atkin,  64  Kan.  174,  97  Am.  St.  Rep.  343, 
67  Pac.  519,  and  this  holding  was  approved 
by  the  United  States  Supreme  Court  in  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124. 

The  court  in  People  ex  reL  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  L.R.A.  814,  82  Am. 
St.  Rep.  605,  59  N.  E.  716,  does  not  have 
for  decision  nor  does  it  decide  the  question 
as  to  the  right  of  an  employee  of  the  con- 
tractor to  recover  the  difference  between 
what  has  been  paid  him  and  the  minimum 
wage  provided  by  law,  but  this  right  seems 
to  be  negatived  from  the  view  taken  of  the 
statute  by  the  court.  Unless,  however,  such 
an  employee  may  recover,  it  is  difficult  to 
see  how  either  the  city  or  the  assessed  prop- 
erty owner  is  benefited  by  allowing  a  con- 
tract to  be  let  under  a  statute  which  re- 
quires a  minimum  wage,  and  which  is 
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stated  in  the  opinion  to  greatly  increase 
the  price  at  which  such  contracts  are  let, 
and  then  allow  the  contractor  to  repudiate 
the  payment  of  the  minimum  wage  and 
pocket  the  excess.  Whatever  may  be  the 
price  at  which  such  contracts  will  be  let 
in  the  future,  in  the  particular  case  before 
the  court,  the  sympathy  that  is  expressed 
for  the  city  and  the  assessed  property  owner 
is  wasted. 

After  the  decision  in  People  ex  rel.  Rodg- 
ers V.  Coler,  the  Constitution  of  New  York 
was  amended,  by  providing  that  the  legis- 
lature may  regulate  and  fix  the  wages  or 
salaries,  tne  hours  of  work  or  labor,  and 
make  provisions  for  the  protection,  welfare, 
and  safety  of  persons  employed  by  the 
state  or  by  any  county,  city,  town,  village, 
or  any  other  civil  divisions  of  the  state, 
or  by  any  contractor  or  subcontractor  per- 
forming work,  labor,  or  services  for  the 
state  or  for  any  county,  city,  town,  village, 
or  any  other  civil  division  thereof.  That 
part  of  this  provision  relating  to  the  hours 
of  labor  came  up  for  discussion  in  People 
ex  rel.  Williams  Engineering  &  Contracting 
Co.  V.  Metz,  193  N.  Y.  148,  24  L.R.A.(N.S.) 
201,  85  N.  E.  1070,  but  not  that  relating  to 
wages.  For  a  discussion  of  the  validity  of 
limitation  of  hours  of  labor  on  public  works, 
see  note  to  Keefe  v.  People,  8  L.R.A.(N.S.) 
131,  and  continuation  thereof  attached  to 
the  report  of  the  Metz  Case  in  24  L.R.A. 
(N.S.)    201. 

In  the  following  cases  in  this  subdivision 
the  constitutionality  of  minimum  wage  laws 
is  not  involved,  but  the  cases  are  interesting 
in  this  regard  and  are  included;  without, 
however,  attempting  to  be  exhaustive  of 
tliis  class. 

In  McAvoy>v.  New  York,  52  App.  Div. 
485,  65  N.  V.  Supp.  274,  an  action  by  a 
laborer  who  had  been  employed  by  the  city 
of  New  York  at  a  less  rate  of  wages  than 
that  directed  by  the  statute,  to  recover 
the  difference,  the  judgment  of  the  trial 
court  sustaining  the  defendant's  demurrer 
to  the  complaint  was  reversed  in  the  ap- 
pellate division,  and  the  reversal  sustained 
by  the  court  of  appeals  in  166  N.  Y.  588, 
59  N.  E.  1126.    The  constitutionality  of  the 
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of  the  work,  in  case  of  a  violation  of  the 
statute  (Rem.  k  Bal.  Code,  §  6576),  and 
making  it  the  duty  of  such  officers  to  in- 
corporate in  all  such  contracts  stipulations 
"as  provided  for  in  this  act/'  and  "to  de- 
clare any  contract  canceled,  the  execution 
of  which  is  not  in  accordance  with  the 
public  policy  of  this  state  as  herein  de- 
clared."   Rem.  &  Bal.  Code,  §  6677. 

In  pursuance  of  the  public  policy  of  the 
state  so  declared,  the  city  of  Spokane,  on 
August  24,  1909,  by  ordinance  No.  A4422, 
so  far  as  here  material,  provided  that: 

"Section  1.  Hereafter  eight  (8)  hours  in 
any  calendar  day  shall  constitute  a  day's 
work  on  any  work  done  for  the  city  of 
Spokane,  subject  to  the  conditions  herein- 
after provided. 


"Sec.  2.  Hereafter  all  laborers  employed 
by  the  day  on  municipal  work,  either  di- 
rectly by  the  city  or  by  contractors,  sub- 
contractors, individuals,  partnerships,  asso- 
ciations or  corporations,  on  all  work  fen* 
the  city,  shall  receive  and  be  paid  not  less 
than  $2.76  for  a  calendar  day's  work  of 
eight  (8)  hours.  The  provisions  of  this 
section  shall  apply  to,  and  govern  all  work 
done  for  the  city  of  Spokane  and  all  work 
for  any  individual,  firm,  partnership,  asso- 
ciation or  corporation  which  is  done  under 
the  direction  or  under  the  supervision  of, 
or  which  is  to  be  accepted  by  the  city  of 
Spokane  or  any  officer  or  agent  thereof." 

The  ordinance  further  provided  that,  in 
cases  of  emergency,  the  hours  for  work 
might  be  extended,  but  that  the   rate  of 


legislation  was  not  raised  in  this  case,  and 
the  only  question  discussed  was  whether  the 
legislation  applied  to  laborers  emploved  di- 
rectly by  the  municipality.  It  was  held  to 
so  apply. 

In  People  ex  rel.  North  v.  Featherston- 
haugh,  172  N.  Y.  112,  60  L.R.A.  768,  64  N. 
£.  802,  where  bids  upon  a  public  improve- 
ment had  been  received*  after  the  law  had 
been  declared  unconstitutional  and  the  im- 
provement commissioners  had  announced 
that  the  requirement  with  reference  to  it 
would  not  be  in  force,  it  was  held  that  the 
abutting  owners  who  were  assessed  for  the 
improvement  could  not  complain  of  the 
specifications  which  required  compliance 
with  the  labor  law  as  to  hours  and  wages. 
The  successful  bidder  testified  in  this  case 
that  no  item  was  included  in  his  bid  by 
reason  of  the  specification  providing  for  an 
observance  of  the  provision  of  the  labor 
law,  and  the  contract  entered  into  provided 
only  that  the  contractor  should  faithfully 
comply  with  all  provisions  of  the  labor  law 
of  the  state  which  "may  now  be  in  force/' 

In  Knowles  v.  New  York,  37  Misc.  195,  75 
N.  Y.  Supp.  189,  affirmed  in  74  App.  Div. 
632,  77  N.  Y.  Supp.  1130,  the  right  of  a 
taxpayer  to  question  the  legality  of  a  con- 
tract the  bidding  on  which  was  done  and 
the  contract  entered  into  before  the  New 
York  labor  law  was  declared  unconstitution- 
al, and  which  provided  that  the  contractor 
should  pav  the  prevailing  rate  of  wages, 
was  denied,  and  in  the  course  of  the  opinion 
the  court,  in  referring  to  the  Rodgers  Case, 
states  that  the  decision  held  on  the  one 
hand  that  "the  contractor  was  not  bound  to 
carry  out  the  provision  for  the  reason  that 
it  was  imposed  on  him  only  because  of  such 
void  statute,  and,  on  the  other,  that  the 
contract  was  legal  and  binding  on  the  city 
in  all  respects  and  in  full  ...  it  was 
held  that  a  peremptory  writ  of  mandamus 
should  issue  to  compel  the  comptroller  of 
the  city  to  pay  the  contractor  the  entire 
contract  price,  without  any  deduction  for 
the  amount  he  had  profited  by  refusing  to 
carry  out  the  said  provision." 

A  contractor  employed  to  erect  a  mu- 
nicipal building,  who  had  contracted  that 
51  t.R,A.(NJ3,) 


he  would  not  permit  any  laborer  in  the  em- 
ploy of  himself  or  subcontractor  or  other 
persons  doing  or  contracting  to  do  a  whole 
or  a  part  of  the  work  embraced  in  his  con- 
tract to  work  more  than  eight  hours  in  a 
day,  and  that  he  would  pay  the  rate  of 
wages  prevailing  in  the  locality,  and  that 
the  contract  should  be  void  unless  he  should 
fully  compiv  with  such  provisions  of  the 
labor  law,  does  not  forfeit  his  right  under 
the  contract  because,  in  the  course  of  con- 
struction, doors,  windows,  and  other  manu- 
factured woodwork  required  for  the  build- 
ing and  used  in  it  wei  j  manufactured  for 
the  special  purpose  and  at  the  request  of 
the  contractor  by  a  manufacturer  within 
the  state,  who  employed  workmen  and  me- 
chanics, and  paid  them  less  than  the  pre- 
vailing rate  of  wages  in  the  city  of  New 
York.  Bohnen  v.  Metz,  126  App.  Div.  807, 
111  N.  Y.  Supp.  196,  affirmed  in  193  N.  Y. 
676,  87  N.  E.  1115. 

Nor  does  the  contractor  for  the  construc- 
tion of  a  municipal  building  forfeit  his 
rights  under  the  contract  by  reason  of  the 
fact  that  he  sublets  the  granite  work  to  a 
corporation  in  another  state  where  the  work 
of  quarrying,  cutting,  dressing,  and  trim- 
ming the  granite  is  done,  and  the  workmen 
paid  at  the  prevailing  rate  of  wa^s  there, 
but  at  a  less  rate  than  the  prevailing  rate 
of  wages  for  the  same  class  of  work  in  the 
city  of  New  York.  Ewen  v.  Thompson-Star- 
rett  Co.  208  N.  Y.  245,  101  N.  E.  894.  The 
contractor  and  the  subcontractor  both 
agreed  to  comply  with  the  provisions  of 
the  labor  law. 

h.  Specific  constitutional  objections. 

It  is  stated  in  Street  v.  Varney  Electrical 
Supply  Co.  160  Ind.  338,  61  L.R.A.  154,  98 
Am.  St.  Rep.  325,  66  N.  E.  895,  that  even 
if  there  were  no  express  provision  of  any 
constitution,  such  legislative  interference 
with  the  right  of  contract  would  be  void 
for  the  reason  that  the  authoritv  to  fix 
by  contract  the  price  to  be  paid  for  prop- 
erty, including  human  labor,  is  not  ordi- 
narily within  the  domain  of  legislation. 

Very   fre<]uently,    however,    specific    con- 
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pay  for  excess  time  should  be  It  times  the 
rate  allowed  for  the  same  amount  of  time 
during  the  eight  hours'  service,  and  that 
the  ordinance  be  made  a  part  of  all  con- 
tracts thereafter  made.  By  express  stipu- 
lation and  reference  thereto,  this  ordinance 
was  made  a  part  of  the  contract  for  the 
public  work  the  assessment  for  which  is 
contested  in  this  action. 

On  March  10,  1910,  the  city  passed  an- 
other ordinance,  No.  A5016,  providing  "that 
hereafter  all  work  done  by  common  laborers 
for  the  city  of  Spokane  or  for  any  con- 
tractor, subcontractor  or  other  person  do- 
ing work  by  contract  or  otherwise  for  the 
city  of  Spokane,  shall  receive  the  sum  of 
three  dollars  ($3)  per  day  for  eight  hours' 
labor,"  and  that  the  ordinance  should  be 
in  force  from  and  after  April  1,  1910. 

On  March  25,  1910,  the  city  council,  by 
ordinance,  provided  for  the  improvement  of 
Sixteenth  avenue  by  constructing  therein  a 
sewer,  to  be  paid  for  by  special  assessments 
against  the  property  benefited,  and  created 
an  assessment  district.  The  contract  for 
the  work  was  thereafter  let  to  one  Broad, 
and,  when  he  had  completed  the  work  there- 
under, an  assessment  roll  was  prepared, 
and  notice  of  the  time  and  place  for  hear- 
ing objections  was  given.  The  appellant, 
an  owner  of  property  in  the  district,  ap- 
peared and  objected  to  the  confirmation  of 
the  roll.  His  objections  were  overruled, 
and    he    appealed    to    the    superior    court. 


From  an  adverse  decision  af  that  court,  he 
prosecutes  this  appeal. 

Ihe  evidence  showed  that  the  contractor, 
in  the  performance  of  his  contract,  paid 
$2.75  a  day  for  each  common  laborer  em- 
ployed in  the  work,  as  required  by  the  ordi- 
nance hrst  above  mentioned  and  by  hia  con- 
tract. The  court  refused  to  hear  testimony 
as  to  whether  he  paid  $3  a  day,  as  required 
by  the  second  ordinance  above  mentioned. 
The  evidence  showed  that  the  prevailing 
wage  for  common  laborers  in  the  city  of 
Spokane  and  vicinity,  at  the  time  of  the 
performance  of  the  contract  in  August, 
1910,  was  $2.25  a  day,  whether  for  a  ten- 
hour,  nine-hour,  or  an  eight-hour  day,  and 
that  in  March,  when  the  improvement  ordi- 
nance was  passed,  the  prevailing  wage  was 
$1.85  for  a  ten,  nine,  or  eight-hour  day. 
There  was  no  evidence  whatever  as  to  any 
distinction  in  pay  by  reason  of  shorter 
hours,  nor  any  evidence  whatever  that  com- 
pensation for  employment  was  ever  com- 
puted by  the  hour.  The  contractor  testified 
that  59  per  cent  of  the  cost  of  the  work  was 
paid  out  for  common  labor,  and  that,  but 
for  the  ordinance,  his  bid  would  have  been 
materially    less. 

The  position  taken  by  the  appellant,  as 
stated  in  the  original  opinion,  and  as  ad- 
hered to  in  the  briefs  and  argument  on 
rehearing,  is  admirably  summarized  as  fol- 
lows: "That  the  legislature  may  fix  the 
hours  of  labor  upon  all  public  works  and 
for  public  work  even  in  cities  is  now  well 


stitutional  objections  are  raised  to  such 
legislation. 

Such  a  statute  is  held  to  be  a  violation 
of  a  constitutional  provision  that  no  citizen 
may  be  deprived  of  his  property  without 
due  process  of  law,  in  Street  v.  Varney 
Electrical  Supply  Co.  supra.  It  is  stated 
that  if  the  mininium  price  to  be  paid  by 
municipal  subdivisions  of  the  state  for  un- 
skilled labor  on  public  works  exceeds  the 
rate  at  which  such  labor  can  be  obtained  by 
other  persons  at  the  same  place,  the  excess 
so  paid  for  labor  is  taken  from  the  citizens 
assessed  for  such  work,  not  by  due  process 
of  law,  but  by  more  legislative  fiat;  that 
the  citizens  of  the  state  who  must,  through 
assessments  made  upon  their  property,  pay 
for  public  works  of  counties,  cities,  and 
towns,  are  entitled  to  have  such  work  done 
at  such  rate  of  wages  as  the  local  agents 
and  official  representatives  of  such  munici- 
pal subdivisions  of  the  state  may  be  able 
to  secure  by  contract,  and  they  cannot  be 
required  arbitrarily  to  pay  higher  wages 
than  laborers  employed  on  private  work  or 
improvements  in  their  particular  districts 
demand,  any  more  than  they  can  be  com- 
pelled by  similar  legislation  to  pay  a  mini- 
mum rate  of  wages  to  laborers  employed 
by  them  in  their  private  business. 

So,    in   People   ex  rel.  Rodgers   v.   Coler, 

6;  j..:r.a.(N.s.) 


166  N.  Y.  1,  52  L.R.A.  814,  82  Am.  St.  Rep. 
605,  59  N.  E.  716,  it  is  stated  that  local 
property  owners  who  must  bear  the  expense 
of  an  improvement  are  entitled  to  the  bene- 
fit of  the  best  judgment  and  discretion  of 
the  city  officers  in  making  a  contract  for 
the  work,  and  to  the  extent  that  such  judg- 
ment and  discretion  are  taken  away  by 
arbitrary  enactment  not  in  their  interest, 
but  in  favor  of  opposing  interests,  their  con- 
stitutional rights  of  liberty  and  property 
are  invaded;  and  when  the  expense  of  the 
improvement  is  enlarged  beyona  actual  and 
reasonable  costs  under  ordinary  business 
conditions,  as  it  may  be  under  a  statute 
fixing  the  minimum  wage  at  the  prevailing 
rate  of  wages,  the  property  of  such  owner 
is  taken  without  due  process  of  law. 

Such  a  statute  is  also  held  to  be  a  viola- 
tion of  the  liberty  to  contract  secured  by 
the  state  Constitution,  and  undoubtedly 
within  the  protection  of  the  Federal  Con- 
stitution, and  covered  by  the  14th  Amend- 
ment thereof,  providing  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law.  Street  v.  Var- 
ney Electrical  Supply  Co.  supra. 

So,  in  State  ex  rel.  Bramley  v.  Norton, 
7  Ohio  S.  ^  Q.  P,  Dec.  354,  5  Ohio  N.  P. 
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settled,  and  no  allusion  to  sustaining  au- 
thority will  be  made.  Indeed,  that  feature 
of  the  case  is  not  challenged  by  appellant; 
but  it  is  contended  that,  where  the  city 
is  acting  merely  as  an  agent  of  the  prop- 
erty owner, .  it  is  bound  to  do  its  work  to 
his  best  advantage,  and  cannot  empirically 
fix  a  wage  and  compel  its  payment  by  an 
independent  contractor.  Appellant  bases 
his  argument  on  two  propositions:  (1) 
That  the  ordinance  is  unreasonable,  con- 
trary to  public  policy,  and  oppressive;  (2) 
that  the  assessment  is  in  contravention  of 
the  Constitution  of  this  state  and  of  the 
Constitution  of  the  United  States,  in  that 
it  takes  the  property  of  this  appellant 
without  compensation  and  without  due 
process  of  law.  Abandoning  legal  phrase- 
ology, the  concrete  question,  put  in  plain 
English,  is  whether  a  city  can  improve 
the  property  of  a  citizen,  either  upon  his 
petition  or  against  his  will,  and  tax  an 
arbitrary  sum  therefor  that  puts  the  cost 
unreasonably  above  the  cost  of  like  work 
if  don^  through  the  instrumentality  of  a 
private  agency."  Malette  v.  Spokane,  68 
Wash.  678,  680,  123  Pac.  1005,  1006,  Ann. 
Cas.  1913E,  986.  The  last  sentence  quoted 
seems  to  beg,  rather  than  state,  the  real 
question.  Of  course,  if  the  minimum  wage 
is  assumed  to  be  unreasonably  high,  it 
would  be  indefensible  on  any  theory,  wheth- 
er fixed  by  general  statute  or  by  ordinance, 
and  whether  paid  out  of  a  fund  raised  by 
general  taxation  or  by  special  assessment. 


The  real  questions  are :  ( 1 )  Is  it  within  the 
power  of  any  legislative  body,  whether  of 
the  state  or  city,  to  fix  a  minimum  wage 
for  common  labor  as  applied  to  public  work 
paid  for  by  special  assessment?  In  other 
words,  is  such  legislation  void  as  in  contra- 
vention of  the  state  and  Federal  Consti- 
tutions, in  that  it  takes  property  without 
compensation  and  without  due  process  of 
law?  (2)  Is  the  ordinance  in  question 
contrary  to  any  public  policy  of  the  state, 
either  expressed  in,  or  implied  from,  state 
legislation?  (3)  Is  the  ordinance  an  un- 
reasonable exercise  of  tue  right  to  prescribe 
the  terms  of  contract  by  one  of  the  parties, 
or  is  the  amount  prescribed  an  unreason- 
able wage?  A^e  will  endeavor  to  discuss 
these  questions,  so  far  as  may  be,  sepa- 
rately. 

1.  Is  it  within  the  legislative  power, 
either  of  state  or  city,  to  prescribe  a  high- 
er rate  of  wages  than  the  prevailing  rate 
as  a  minimum  of  wages  to  be  paid  for  com- 
mon labor  in  the  doing  of  a  public  work 
to  be  paid  for  by  special  assessments 
against  the  property  specially  benefited 
thereby?  The  principal  argument  directed 
against  such  laws,  when  enacted  by  the 
state  itself,  is  the  claim  that  they  neces- 
sarily increase  the  cost  of  the  work.  If, 
therefore,  laws  having  exactly  the  same 
tendency  have  been  upheld,  such  decisions 
furnish  direct  authority  for  upholding  a 
frank  and  undisguised  minimum  wage  law. 
As  stated  in  the  original  opinion,  it  is  now 


183,  a  minimum  wage  fixed  bv  a  municipal 
ordinance  is  held  to  destroy  the  right  of  a 
citizen  to  contract  as  he  desires. 

And  in  People  ex  rel.  Rodgers  v.  Colcr, 
a  minimum  wage  law  is  stated  to  be  an 
interference  with  liberty  and  property. 

In  the  case  of  Atkin  v.  Kansas,  391  U.  S. 
207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep.  124, 
it  is  stated  that  no  employee  is  entitled  of 
absolute  right,  and  as  a  part  of  his  liberty, 
to  perform  labor  for  the  state,  and  no  con- 
tractor for  public  work  can  excuse  a  viola- 
tion of  his  agreement  with  the  state  by 
doing  that  which  the  statute  under  which 
he  proceeds  distinctly  and  lawfully  forbids 
him  to  do.  Further,  it  is  stated  that  the 
proposition  that  the  statute  involved  in 
this  case  denies,  to  the  contractor  or  his 
employee  the  equal  protection  of  the  laws 
is  equally  without  any  foundation,  since.* 
the  rule  of  conduct  prescribed  by  it  applies 
alike  to  all  who  contract  to  do  work  on  be- 
half of  either  the  state  or  of  its  municipal 
subdivisions,  and  alike  to  all  employed  to 
perform  labor  on  such  work.  The  statute 
nere  provided  that  not  less  than  the  cur- 
rent rate  of  per  diem  wages  in  the  locality 
where  the  "work  is  performed  should  be 
paid  to  laborers,  and  the  contractor  required 
his  laborers  to  work  more  than  the  statute 
allowed,  in  order  to  obtain  the  current  rate 
of  wages  in  the  locality  where  the  work 
61  L.R.A.(N.S.) 


was  performed.  The  decision  dwells  alto- 
gether on  the  limitation  of  hours  of  labor. 

So  it  has  been  held  unconstitutional  as 
being  class  legislation.  Street  ▼.  Varney 
Electrical  Supply  Co.  supra. 

And  in  People  ex  rel.  Rodgers  ▼.  Coler, 
supra,  it  is  stated  that  a  statute  requiring 
the  payment  of  minimum  wage  at  the  pre- 
vailing rate  diverts  money  or  property  of 
the  city,  or  that  of  local  property  owners, 
from  strictly  city  purposes,  and  devotes  it 
to  private  interests,  or  to  the  interests  of 
a  class  of  citizens. 

A  statute  fixing  the  minimum  wage  of 
common  laborers  on  public  works  is  in  vio- 
lation of  a  constitutional  provision  pro- 
curing to  every  citizen  of  a  state  the  in- 
alienable right  to  personal  liberty  and  the 
pursuit  of  happiness.  Street  v.  Varney 
Electrical  Supply  Co.  160  Ind.  338,  61 
L.R.A.  154,  98  Am.  St.  Rep.  326,  66  N.  £. 
895. 

It  is  stated  in  People  ex  rel.  Rodgers  ▼• 
Coler,  166  N.  Y.  1,  52  L.R.A.  814,  82  Am. 
St.  Rep.  605,  59  N.  E.  716,  that  a  statute 
which  requires  a  municipality  to  pay  a 
minimum  wage  which  is  greater  than  that 
provided  under  its  contract  with  its  em- 
ployees requires  a  payment  for  other  than 
a  city  purpose,  and  violates  a  constitutional 
provision  limiting  payment  to  payment  for 
city  purposes.  W.  A.  E. 
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too  well  settled  to  require  citation  of  au- 
thority that  the  legislature  may  fix  the 
hours  of  lahor  upon  all  public  work  and 
for  public  work,  even  in  cities.  It  is  also, 
true,  as  there  stated,  that  "laws  fixing  the 
hours  of  labor,  and  providing  that  no  less 
than  the  going  rate  of  wages  shall  be 
paid  under  contracts  such  as  we  have  be- 
fore us,  have  been  generally  upheld."  To 
put  the  matter  more  exactly,  we  add  that 
laws  fixing  the  hours  of  labor  have  been 
generally  upheld  by  the  courts,  even  when 
coupled  with  the  provision  that  the  laborer 
shall  receive  for  the  shorter  day  prescribed 
a  minimum  of  wages  "not  less  than  the 
current  rate  of  per  diem  wages  in  the  lo- 
cality where  the  work  is  performed."  Obvi- 
ously this  is  a  provision  for  pay  above 
the  "going  rate  of  wages''  for  the  same 
amount  of  time.  Re  Dal  ton,  61  Kan.  257, 
47  L.R.A.  380,  60  Pac.  336;  State  v.  Atkin, 
64  Kan;  174,  07  Am.  St.  Rep.  343,  67  Pac. 
510;  Atkin  v.  Kansas,  101  U.  S.  207,  48 
L.  ed.  148,  24  Sup.  Ct.  Rep.  124;  Byars  v. 
State,  2  Okla.  Grim.  Rep.  481,  102  Pac.  804, 
Ann.  Cas.  1012A,  765.  As  said  in  Atkin 
V.  Kansas,  supra,  quoting -from  Re  Ashby, 
60  Kan.  101,  55  Pac.  336:  "When  the  eight- 
hour  law  was  passed,  the  legislature  had 
under  consideration  the  general  subject  of 
tiie  length  of  a  day's  labor,  for  those  en- 
gaged in  public  works  at  manual  labor, 
without  special  reference  to  the  purpose  or 
occasion  of  their  employment.  The  leading 
idea  clearly  was  to  limit  the  hours  of  toil  of 
laborers,  workmen,  mechanics,  and  other 
persons  in  like  employments,  to  eight 
hours,  without  reduction  of  compensation 
for  the  day's  services."  The  case  so  quoted 
by  the  United  States  Supreme  Court,  Re 
Ashby,  is  in  itself  a  clear  demonstration 
that  the  maximum  hours  law  there  under 
consideration  had  the  necessary  effect  of 
fixing  a  minimum  daily  wage  above  the 
current  rate  for  the  same  class  of  work. 
Moreover,  it  seems  to  have  been  overlooked 
that  the  eight-hour  law  of  this  state,  so 
far  as  overtime  is  concerned,  expressly  pro- 
vides a  minimum  wage  which  would  neces- 
sarily be  above  the  going  rate  for  the  same 
amount  of  time.  In  9  6573,  above  quoted, 
it  is  provided  that  in  cases  of  emergency 
the  hours  of  work  may  be  extended;  "but 
in  such  case  the  rate  of  pay  for  time  em- 
ployed in  excess  of  eight  hours  of  each 
calendar  day,  shall  be  one  and  one-half 
times  the  rate  of  pay  allowed  for  the  same 
amount  of  time  during  eight  hours'  serv- 
ice." A  similar  provision  is  found  in  the 
eight-hour  law  of  Kansas,  and  it  was  for 
the  violation  of  that  provision,  as  well  as 
the  eight-hour  provision,  that  the  defend- 
ant in  Atkin  v.  Kansas,  was  convicted  (see 
stipulated  facts,  101  U.  S.  page  210).  The 
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same  provision  is  also  found  in  an  eiglii- 
hour  law  contained  in  a  legislative  charter 
of  the  city  of  Buffalo,  and  was  upheld  as 
constitutional  and  valid,  and  a  contractor 
was  held  criminally  liable  for  its  violation. 
People  V.  Warren,  77  Hun,  120,  28  N.  Y. 
Supp.  303;  People  ex  rel.  Warren  ▼.  Beck, 
10  Misc.  77,  30  N.  Y.  Supp.  473. 

Assuming,  as  seems  to  be  assumed  both 
in  argument  and  in  the  original  opinion 
in  the  case  before  us,  that  any  minimum 
of  wages  fixed  above  the  current  rate  neces- 
sarily increases  the  cost  of  the  work  (a 
thing  by  no  means  certain),  then  it  cannot 
be  denied  that  a  provision  such  as  ak>ove 
quoted  from  the  Kansas  law  would  have 
precisely  the  same  effect,  if  the  one  would 
increase  tiie  cost  of  the  work,  so,  alao, 
would  the  other,  as  a  simple  example  will 
demonstrate.  Assuming  the  current  rate 
of  per  diem  wages  to  be  $2  for  a  ten-hour 
day,  and  assuming,  also,  a  uniform  efficiency 
in  the  work  of  a  given  laborer,  then  it  fol- 
lows that  the  mimimum  wage  of  $2  a  day 
for,  let  us  say,  an  eight-hour  day,  is  just  ex- 
actly 40  cents  more  for  the  same  work  than 
it  would  cost  but  for  the  minimum  wagu 
provision.  As  another  illustration,  the  evi- 
dence in  the  case  before  us  shows  that  the 
observance  of  our  own  eight-hour  law  alone 
would  have  had  precisely  the  same  effect  on 
the  contract  here  in  question.  The  con- 
tractor himself  testified  in  effect  that,  but 
for  the  minimum  wage  ordinance,  the  labor 
on  this  work  would  have  cost  him  $2.25  a 
day  for  an  eight-hour  day,  while  the  number 
of  hours  constituting  a  day's  work  custom- 
ary at  the  time  and  place  was  ten  hours. 
It  is  too  plain  for  argument  that  every 
maximum  hours  law  prescribing  less  than 
the  number  of  hours  usually  constituting  a 
day's  labor,  when  coupled  with  a  provision 
for  minimum  pay  not  less  than  the  current 
rate  for  a  day's  labor,  is  a  minimum  wage 
law  pure  and  simple,  prescribing  a  wage 
above  the  current  rate  for  the  same  class 
of  labor.  Every  objection,  therefore,  which 
can  be  logically  or  legally  raised  against  an 
undisguised  minimum  wage  law,  can  be 
advanced,  just  as  logically  and  just  as 
legally,  against  the  usual  eight-hour  law. 
The  appellant  seems  to  recognize  this  fact, 
siaoe  he  argues  that  there  are  only  two 
grounds  upon  which  courts  have  held  valid 
laws  limiting  the  hours  of  labor;  that  one 
applies  to  work  hazardous  to  the  health 
of  the  employees,  as  working  in  mines, 
mills,  and  the  like,  which,  of  course,  rests 
upon  the  police  power  of  the  state  (Holden 
V.  Hardy,  160  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383)  or  where  the  employee 
is  a  child  or  woman,  which  also  rests  upon 
the  same  power  (State  v.  Buchanan,  29 
Wash.  602,  50  L.R.A.  342,  02  Am.  St.  Rep. 
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930,  70  Pac.  52;  State  v.  Somerville,  67 
Wash.  638,  122  Pac.  324),  and  that  the 
other  exception  is  based  upon  the  princi- 
ple that,  when  the  state  or  any  of  its  mu- 
nicipalities performs  public  work,  it  then, 
as  an  employer,  has  the  right  to  fix  the 
terms  upon  which  it  will  permit  labor  to  be 
done  for  it. 

As  examples  of  the  last-mentioned  class 
decisions,  appellant  cites  Atkin  v.  Kansas, 
supra;  Curtice  v.  Schmidt,  202  Mo.  703, 
101  S.  W.  61,  66,  10  Ann.  Cas.  702;  and 
our  own  decisions,  Re  Broad,  36  Wash. 
449,  70  L.R.A.  1011,  78  Pac.  1004,  2  Ann. 
Cas.  212,  and  Gies  v.  Broad,  41  Wash.  448, 
83  Pac.  1025.  It  is  true  that  the  cases 
cited  and  also  the  Oklahoma  case,  Byara 
V.  State,  2  Okla.  Crim.  Rep.  481,  102  Pac. 
804,  Ann.  Cas.  1012A,  765,  were  based  up- 
on the  latter  ground,  which  is  clearly 
and  logically  expressed  in  Atkin  ▼.  Kan- 
sas, supra,  by  the  late  Justice  Harlan, 
speaking  for  the  Federal  Supreme  Court, 
as  follows:  "The  improvement  of  the  boule- 
vard in  question  was  a  work  of  which  the 
state,  if  it  had  deemed  it  proper  to  do  so, 
could  have  taken  immediate  charge  by  its 
own  agents;  for  it  is  one  of  the  functions 
of  government  to  provide  public  highways 
for  the  convenience  and  comfort  of  the 
people.  Instead  of  undertaking  that  work 
directly,  the  state  invested  one  of  its  gov- 
ernmental agencies  with  power  to  care  for 
it.  Whether  done  by  the  state  directly  or 
by  one  of  its  instrumentalities,  the  work 
was  of  a  public,  not  private,  character. 
If,  then,  the  work  upon  which  the  defend- 
ant employed  Reese  was  of  a  public  char- 
acter, it  necessarily  follows  that  the  stat- 
ute in  question,  in  its  application  to  those 
undertaking  work  for  or  on  behalf  of  a 
municipal  corporation  of  the  state,  does 
not  infringe  the  personal  liberty  of  anyone. 
It  may  be  that  the  state,  in  enacting  the 
statute,  intended  to  give  its  sanction  to  the 
view  held  by  many  that,  all  things  consid- 
ered, the  general  welfare  of  employees,  me- 
chanics, and  workmen,  upon  whom  rest  a 
portion  of  the  burdens  of  government,  will 
be  subserved  if  labor  performed  for  eight 
continuous  hours  was  taken  to  be  a  full 
day's  work;  that  the  restriction  of  a  day's 
work  to  that  number  of  hours  would  pro- 
mote morality,  improve  the  physical  and 
intellectual  condition  of  laborers  and  work- 
men, and  enable  them  the  better  to  dis- 
charge the  duties  appertaining  to  citizenship. 
We  have  no  occasion  here  to  considor 
these  questions,  or  to  determine  upon 
which  side  is  the  sounder  reason ;  for,  what- 
ever may  have  been  the  motives  controlling 
the  enactment  of  the  statute  in  question, 
we  can  imagine  no  possible  ground  to  dis- 
pute the  power  of  the  state  to  declare  that 
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no  one  undertaking  work  for  it  or  for  one 
of  its  municipal  agencies  should  permit  or 
require  an  employee  on  such  work  to  labor 
in  excess  of  eight  hours  each  day,  and  to 
inflict  punishment  upon  those  who  are 
embraced  by  such  regulations  and  yet  dis- 
regard them.  It  cannot  be  deemed  a  part 
of  the  liberty  of  any  contractor  that  he  be 
allowed  to  do  public  work  in  any  mode  he 
may  choose  to  adopt,  without  regard  to  the 
wishes  of  the  state.  On  the  contrary,  it 
belongs  to  the  state,  as  the  guardian  and 
trustee  for  its  people,  and  having  control 
of  its  affairs,  to  prescribe  the  conditions 
upon  which  it  will  permit  public  work 
to  be  done  on  its  behalf,  or  on  behalf  of 
its  municipalities.  No  court  has  authority 
to  review  its  action  in  that  respect.  Regu- 
lations on  this  subject  suggest  only  consider- 
ations of  public  policy.  And  with  such  con- 
siderations the  courts  have  no  concern." 
While,  as  shown  by  this  quotation,  the  Su- 
preme Court  did  not  deem  it  necessary  to 
place  the  decision  on  any  other  ground 
than  the  power  of  the  state  to  prescribe  the 
terms  upon  which  contracts  with  it  or  its 
agent,  the  municipality,  might  be  made,  it 
is  significant  that  it  also  suggests  another 
ground,  namely,  the  promotion  of  the  "gen- 
eral welfare  of  employees,  mechanics,  and 
workmen,  upon  whom  rests  a  portion  of  the 
burdens  of  government,"  and  as  tending  to 
the  production  of  better  citizenship,  thus 
unmistakably  intimating  that  the  act 
might  also  be  soundly  sustained  as  an  ex- 
ercise of  the  police  power. 

The  appellant  argues,  and  seems  to  have 
impressed  the  members  of  Department  1  of 
this  court,  save  the  late  Chief  Justice  Dun- 
bar, with  the  view  that  though  this  court 
and  other  courts  have  held  the  eight-hour 
law  sufiiciently  valid  and  constitutional  to 
sustain  a  criminal  prosecution,  and  though 
an  exactly  parallel  ordinance  to  the  one 
here  in  question  was  held  by  this  court 
sufficiently  valid  to  sustain  an  action  by  a 
laborer  for  the  collection  of  a  part  of  the 
minimum  wage  above  the  current  rate  for 
overtime,  which  was  withheld  by  the  con- 
tractor (Gies  V.  Broad,  41  Wash.  448,  83 
Pac.  1025),  still  those  cases  do  not  sus- 
tain, as  constitutional,  either  the  eight- 
hour  law  or  the  minimum  wage  ordinance 
as  applied  to  contracts  for  public  work  to 
be  paid  for  by  special  assessment,  nor  the 
minimum  wage  ordinance  as  to  any  work, 
since  in  the  original  opinion  it  is  said :  "So 
far  as  we  have  been  able  to  find,  laws  fixing 
a*  minimum  of  wages  for  unskilled  labor 
have  been  uniformly  condemned." 

The  case  of  Clark  v.  State.  142  N.  Y.  101, 
36  N.  E.  817,  was  not  cited  on  the  first 
hearing,  and  was  hence  excusably  over- 
looked.   In  that  case  a  statute  of  the  state 
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of  New  York  fixing  minimum  wages  for 
day  laborers  on  public  works  of  the  stute 
was  upheld  by  the  court  of .  last  resort  of 
that  state,  using  the  following  language: 
"It  must  be  assumed  that  the  legislature, 
and  all  other  public  bpdies  intrusted  with 
the  functions  of  government,  general  or 
local,  will  use  the  power  conferred  by  the 
Constitution  or  the  law  fairly,  and  in  the 
public  interests.  There  is  no  express  or 
implied  restriction  to  be  found  in  the  Con- 
stitution upon  the  power  of  the  legislature 
to  fix  and  declare  the  rate  of  compensation 
to  be  paid  for  labor  or  services  performed 
upon  the  public  works  of  the  state.  That 
legislation  is  doubtless  open  to  criticism, 
from  the  standpoint  of  sound  policy  and 
expediency;  but  the  courts  have  nothing 
to  do  with  these  questions,  so  long  as  it  is 
not  in  conflict  with  the  Constitution;  and 
we  think  that  a  general  law  regulating  the 
compensation  of  laborers  employed  by  the 
state,  or  by  officers  under  its  authority, 
which  disturbs  no  vested  right  or  contract, 
was  within  the  power  of  the  legislature  to 
enact,  whatever  may  be  said  as  to  its  wis- 
dom or  policy." 

We  are  pursuaded  that  the  view  ex- 
pressed in  the  original  opinion  that,  in  Gies 
v.  Broad,  supra,  this  court  did  not,  in  fact, 
hold  the  minimum  wage  ordinance  of  Spo- 
kane there  involved  constitutional,  and  the 
statement  that  "the  sum  of  the  court's 
holding"  in  that  case  was  "that  the  con- 
tractor could  not  take  a  wage  from  a  prop- 
erty owner  and  convert  it,  or  any  part  of 
it,  to  his  own  use,"  must  be  modified. 
As  a  matter  of  fact,  that  was  one  result  of 
the  holding  in  that  case,  but  was  far  from 
its  sum.  As  shown  by  the  opinion  itself, 
the  court  could  not  have  held  that,  nor  any- 
thing else  touching  the  merits  of  the  case, 
until  it  first  decided  that  the  ordinance  was 
constitutional  and  valid.  The  amount  in- 
volved was  only  $1.5.91,  and  the  only  thing 
which  gave  the  court  jurisdiction  of  the 
appeal  for  any  purpose  was  the  question  of 
the  constitutionality  of  the  ordinance.  As 
pointed  out  by  the  court:  "The  appeal  is 
brought  within  the  jurisdiction  of  this 
court  by  reason  of  the  fact  that  the  action 
involves  the  validity  of  the  ordinance  above 
mentioned;  the  appellant  contending  that 
that  part  of  the  ordinance  which  fixes  the 
minimum  sum  to  be  paid  as  wages  for  a 
day's  labor  on  any  public  improvement  un- 
dertaken by  the  city  of  Spokane  is  uncon- 
stitutional and  void."  The  court  then  hejd 
that,  under  the  rule  announced  in  Henry  v. 
Thurston  Countv,  31  Wash.  (538,  72  Pac. 
488,  no  other  question  save  that  of  the  va- 
lidity of  the  ordinance  could  be  reviewed, 
adding:  "If  we  find  the  ordinance  valid, 
the  inquiry  is  ended;  if  invalid,  the  judg- 
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ment  fails  because  founded  on  the  ordi- 
nance."  The  following  language  used  by 
Department  1,  touching  the  opinion  in  (Uea 
v.  Broad,  seems,  therefore,  hardly  justified: 
"In  this  opinion  there  is  an  expression 
which,  although  not  necessary  to  tiie  deci- 
sion, may,  if  taken  without  qualification, 
seem  to  support  the  contentions  of  the  re- 
spondent. It  follows:  'The  principle  in- 
volved in  that  case  [Atkin  v.  Kansas,  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124]  is  not  distinguishable  from  the  prin- 
ciple involved  in  the  case  now  before  us. 
For,  surely,  if  it  be  within  the  power  of  the 
state  to  limit  tlie  number  of  hours  a  la- 
borer may  be  permitted  to  labor  in  one 
calendar  day  on  any  public  work  under- 
taken by  it,  it  can  fix  the  minimum  sum 
that  shall  be  paid  him  as  wages  for  such 
labor.  The  power  to  do  either  must  rest 
on  the  principle  that  "it  belongs  to  the 
state,  as  the  guardian  and  trustee  for  its 
people,  and  having  control  of  its  affairs, 
to  prescribe  the  conditions  upon  which  it 
will  permit  public  work  to  be  done  on  its 
behalf,  or  on  behalf  of  its  municipali- 
ties." * "  The  language  was  not  only 
**necc88ary  to  the  decision,"  but  must  be 
"taken  without  qualification,"  since  it  de- 
cided the  only  question  in  the  case  of  which 
this  court  had  jurisdiction.  The  matter  of 
estoppel  as  against  the  contractor  to  disr 
pute  a  $15  debt  could  not  give  this  court 
jurisdiction  in  the  absence  of  the  constitu- 
tional question.  Since  no  member  of  this 
court  has  yet  expressed  a  readiness  to 
frankly  overrule  the  decision  in  Gies  v. 
Broad,  the  conclusion  seems  irresistible 
that  the  ordinance  here  in  question  must 
be  held  valid. 

But  it  is  argued  that  Gies  v.  Broad  and 
Atkin  V.  Kansas,  and,  by  parity  of  reason. 
State  V.  Atkin,  64  Kan.  174,  97  Am.  St. 
Rep.  343,  67  Pac.  510  (which  was  affirmed 
by  the  last-mentioned  case),  and  Byars  v. 
State,  2  Okla.  Crim.  Rep.  481,  102  Pac.  804, 
Ann.  Gas.  191 2 A,  765,  do  not  determine  the 
constitutional  question  because  they  did  not 
arise  at  the  instance  of  a  taxpayer  or  of  a 
protesting  property  owner.  To  the  writer 
of  this  opinion,  however,  it  seems  hardly 
probable  that  the  supreme  courts  of  three 
states  and  the  Supreme  Court  of  the  United 
States  would  have  overlooked  a  phase  of 
the  question  which,  if  counsel's  contention 
be  correct,  must  have  made  the  decision  of 
each  of  those  courts  diflferent,  since  no 
court  will  be  presumed  to  hold  a  man  lia- 
ble criminally,  or  even  financially,  for  vio- 
lating a  void  law.  As  pointed  out  in  Re 
Broad,  36  Wash.  449,  70  L.R.A.  1011,  78 
Pac.  1004,  2  Ann.  Gas.  212,  the  unconscion- 
able conduct  of  the  contractor  would  not  be 
a  pertinent  argument  in  such  a  case.    As  a 


MALETTE  v.  SPOKANE. 


e97 


matter  of  fact,  the  very  contention  now 
made  appears  to  have  been  made  in  State 
▼.  Atkin,  supra,  which  arose  out  of  a  eon- 
tract  for  work  paid  for  by  special  assess- 
ments. At  any  rate,  the  point  was  con- 
sidered. Ihe  supreme  court  of  Kansas  said 
(see  opinion,  64  Kan.  page  175) :  ''The  law 
which  appellant  violated  must  have  its  ap- 
plication in  the  light  of  the  fact  that  muni- 
cipal corporations  are  the  creatures  of  the 
state.  Ihe  legislature  gives  them  being. 
They  let  contracts  for  the  improvement  of 
streets  under  express  authorization  of  the 
legislature,  and  cannot  do  so  in  the  ab- 
sence of  such  authority.  In  this  instance 
the  lawmaking  power  provided  that  the 
cost  of  the  paving  which  the  appellant  was 
constructing  should  be  paid  by  assessment 
against  the  abutting  property.  It  might 
have  provided  a  different  method  of  pay- 
ment, or  withheld  entirely  from  the  city  the 
right  to  improve  its  streets."  And  again 
(see  opinion,  64  Kan.  page  179) :  "The 
fact  that  the  abutting  property  owners  are 
charged  more  for  the  improvement  by  the 
application  of  the  restrictive  provisions  of 
the  law  reducing  the  hours  of  labor  may  be 
admittted;  yet  if  the  work  had  been  done 
by  the  state  itself,  which,  as  we  have 
shown,  has  supreme  authority  in  such  mat- 
ters, the  property  owners  could  not  complain 
that  it  employed  and  paid  its  servants 
conformably  to  the  statute  in  question. 
There  can  be  no  distinguishing  difference 
between  the  acts  of  the  contractor  in 
the  employ  of  the  county,  passed  upon  in 
the  case  of  Re  Dalton,  61  Kan.  257,  47 
L.R.A.  380,  69  Pac.  336,  and  those  of  the 
appellant  here.  Both  were  proceeding  un- 
der contracts  made  with  them  by  the 
agents  of  the  state,  and  the  principal  had 
power  to  direct  that  eight  hours  should 
constitute  a  day's  work  for  all  persons 
labormg  in  its  behalf."  With  these  facta 
and  this  holding  before  it,  the  Supreme 
Court  of  the  United  States  affirmed  the 
judgment  of  the  supreme  court  of  Kansas 
without  reservation,  on  the  ground  that  the 
work  was  of  a  public  character,  saying  of 
the  act,  "indeed,  its  constitutionality  is  be- 
yond all  question."  This,  notwithstand- 
ing the  fact  that  the  contractor's  conduct, 
as  shown  by  the  agreed  facts  (191  U.  S. 
page  210),  was  attempted  to  be  excused 
by  the  fact  that  his  contract  with  the 
laborer  was  for  pay  by  the  hour  at  the 
currant  hour  rate,  apparently  in  order  to 
evade  the  minimum  wage  provision  of  the 
Kansas  eight-hour  law  to  which  we  have 
referred.  Moreover,  the  brief  for  the  plain- 
tiff in  error  printed  in  the  report  of  the 
ease  shows  that  the  fact  that  the  work  was 
paid  for  by  special  assessments  was  called 
to  the  attention  of  the  United  States  Su- 
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preme  Court.  It  seems  plain,  therefore, 
when  the  actual  facts  involved  and  the 
opinion  of  the  Kansas  court,  affirmed  by 
the  Supreme  Court  of  the  United  States, 
are  considered,  that  it  does  sustain  the 
decision  in  Gies.v.  Broad,  supra,  and  that 
when  Department  1  of  this  court,  in  the 
first  opinion  in  this  case,  reaffirmed  alle- 
giance to  the  doctrine  laid  down  in  Atkin 
V.  Kansas,  it  was  mistaken  either  in  its 
view  of  the  actual  bearing  of  that  case  or 
in  its  reaffirmation  of  allegiance. 

The  case  of  Byars  v.  State,  supra,  a  well- 
considered  case,  arose  out  of  the  violation 
of  the  Oklahoma  eight-hour  law  also  in 
connection  with  a  contract  for  public  work 
to  be  paid  for  by  special  assessments 
against  the  property  benefited,  and  the 
same  contention  was  made  against  the  c(«- 
stitutionality  of  the  law  as  is  made  in  this 
case.  That  the  court  acted  advisedly  and 
did  not  overlook  that  point  is  shown  by  the 
following  language:  "Counsel  for  the  de- 
fendant contend:  That  under  the  terms  of 
this  statute,  under  the  guise  of  a  police 
regulation  when  it  is  not  so  in  fact,  the 
right  of  the  employer  and  employee  to  con- 
tract is  abridged  in  such  a  manner  as  to 
be  an  infringement  upon  the  constitutional 
rights  of  both  parties.  That  said  statute 
is  invalid  because  it  contravenes  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  and  that  'the  contract  for 
paving  is  not  "entered  into  by  and  on  be- 
half of  the  city  of  Guthrie."  The  city  of 
Guthrie  as  a  municipality  is  acting  simply 
as  an  agent  of  the  property  owner,  whose 
property  abuts  on  the  streets  along  the  pro- 
posed improvement.  While  the  city  has 
supervisory  power  over  the  streets,  the  im- 
provement, as  shown  by  the  statement  of 
fact,  is  to  be  paid  for  solely  by  the  prop- 
erty owners.  Work  of  the  kind  mentioned 
therein  does  not  come  within  the  purview 
of  the  statute.  Work  in  behalf  of  the  city 
would  be  work  for  which  the  city  was  liable, 
and  which  was  to  be  paid  for  by  the  city, 
and  not  abutting  property  owners.'  We  be> 
lieve  the  contention  of  counsel  for  defend- 
ant is  without  merit,  and  is  unsupported  by 
reason  or  authority.  We  see  in  this  law  no 
infringement  of  constitutional  rights."  The 
opinion  discusses,  approves,  and  follows  the 
decision  of  the  United  States  Supreme 
Court  in  the  Atkin  Case,  construes  the 
Oklahoma  statute  as  similar  to  that  of  Kan- 
sas, and  closes  as  follows:  "The  opening, 
construction,  and  maintenance  of  public 
highways  is  purely  a  governmental  func- 
tion, whether  done  by  the  state  directly  or 
by  one  of  its  municipalities,  for  which  the 
state  is  primarily  responsible.  And  it  is 
immaterial  whether  such  public  work  is 
paid  for  by  the  state,  the  county,  the  city, 
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or  by  the  benefited  property  owners.  It 
is  a  work  of  a  public,  not  private,  char- 
acter. The  manner  of  payment  does  not 
change  the  character  of  work." 

In  Curtice  v.  Schmidt,  202  Mo.  703,  101 
S.  W.  61,  66,  10  Ann.  Cas.  702,  the  supreme 
court  of  Missouri  held  valid  an  eight-hour 
labor  ordinance  of  Kansas  City  incorpo- 
rated in  a  contract  where  the  work  was 
to  be  paid  for  by  special  assessment  and 
where  the  objection  was  raised  by  the  prop- 
erty owner  in  contesting  the  assessment. 
The  court  expressly  refused  to  base  its 
holding  upon  the  ground  that  such  work 
was  always  done  at  so  much  an  hour,  but 
placed  it  on  the  ground  that  the  ordinance 
was,  in  any  event,  constitutional,  citing, 
among  others,  the  cases  of  State  v.  Atkin 
and  Atkin  v.  Kansas,  supra. 

It  is  thus  plain  that  there  is  ample  au- 
thority to  be  found,  both  in  state  and  Fed- 
eral decisions,  to  sustain  the  power  of  the 
legislative  body,  either  of  the  state  or  of 
the  city,  to  prescribe  a  reasonable  minimum 
of  wages  even  above  the  going  rate  for 
common  labor  performed  on  public  work, 
and  even  when  the  work  is  to  be  paid  for 
by  special  assessments  against  the  prop- 
erty benefited  thereby,  and  the  courts  have 
no  power  to  pass  upon  the  wisdom  of  the 
measure.  We  quote  again  from  Atkin  v. 
Kansas:  "No  evils  arising  from  such  legis- 
lation could  be  more  far-reaching  than  those 
that  might  come  to  our  system  of  govern- 
ment if  the  judiciary,  abandoning  the 
sphere  assigned  to  it  by  the  fundamental 
law,  should  enter  the  domain  of  legislation, 
and  upon  grounds  merely  of  justice  or  rea- 
son or  wisdom  annul  statutes  that  had 
received  the  sanction  of  the  people's  repre- 
sentatives. We  are  reminded  by  counsel 
that  it  is  the  solemn  duty  of  the  courts  in 
cases  before  them  to  guard  the  constitu- 
tional rights  of  the  citizen  against  merely 
arbitrary  power.  That  is  unquestionably 
true.  But  it  is  equally  true — indeed,  the 
public  interests  imperatively  demand — ^that 
legislative  enactments  should  be  recognized 
and  enforced  by  the  courts  as  embodying 
the  will  of  the  people,  unless  they  are 
plainly  and  palpably,  beyond  all  question, 
in  violation  of  the  fundamental  law  of  the 
Constitution.  It  cannot  be  afiirmed  of  the 
statute  of  ELansas  that  it  is  plainly  incon- 
sistent with  that  instrument;  indeed,  its 
constitutionality  is  beyond  all  question." 
The  true  friends  of  constitutional  govern- 
ment should  be  the  last  to  counsel  a  de- 
parture from  this  rule,  since  its  strict  ob- 
servance seems  the  only  antidote  for  a 
growing  sentiment  in  favor  of  pure  parlia- 
mentary government.  Since  the  question 
is  one  involving  the  Federal  Constitution, 
it  would  seem  that  the  Atkin  decision  ought 
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to  have  more  weight  than  that  of  the  su- 
preme court  of  Indiana  in  Street  v.  Var- 
ney  Electrical  Supply  Co.  160  Ind.  338,  61 
L.R.A.  154,  98  Am.  St.  Rep.  325,  66  N.  E. 
895,  announced  only  a  few  months  earlier 
than  that  in  the  Atkin  Case.  The  two  cases 
present  precisely  the  same  constitutional 
questions,  and  the  decision  of  the  United 
States  Supreme  Court  is  diametrically  op- 
posed to  that  of  the  Indiana  court,  as 
quoted  from  at  length  in  the  former  de- 
cision in  this  case. 

The  foregoing  authorities  make  it  clear 
that,  if  street  improvement  work  paid  for 
by  special  assessments  is  public  work  per- 
formed under  authority  conferred  by  the 
sovereign  power  of  the  state,  no  constitu- 
tional guaranty  is  impaired  by  the  ordi- 
nance in  question.  That  such  work  is  pub- 
lic work  cannot  be  questioned.  The  power 
of  tlic  city  to  levy  special  assessments  to 
pay  for  public  work  is  referable  solely  to 
the  sovereign  power  of  taxation  delegated 
to  it  by  the  state  under  direction  of  the 
Constitution,  art.  7,  §  9;  Rem.  &  Bal.  Code, 
§  7507,  subdivs.  10  and  13;  Hamilton, 
Special  Assessments,  §  47.  "It  is  axiomatic 
that  private  property  may  be  taken  for 
public  use  under  the  right  of  taxation, 
the  power  of  police,  or  that  of  eminent 
domain.  In  the  latter  case,  compensation 
must  be  made  to  the  owner,  while  under 
the  police  power  it  is  principally  a  matter 
of  legislative  discretion.  Under  the  power 
of  taxation  for  general  governmental  pur- 
poses, private  property  may  in  effect  be 
confiscated,  but,  under  the  power  of  special 
assessment,  the  limitation  is  the  extent  of 
the  benefit  conferred,  as  we  shall  see  later. 
However,  it  is  now  settled  in  the  Federal 
courts,  and  in  the  courts  of  last  resort  of 
practically  every  state  of  the  Union  which 
recognizes  the  power  of  special  assessment, 
except  Colorado,  that  all  such  assessments 
are  laid  under  the  taxing  power."  Hamil- 
ton, Special  Assessments,  §  49.  It  is  neither 
an  exercise  of  the  power  of  eminent  domain 
nor  of  the  police  power.  Hamilton,  Special 
Assessments,  §§  39,  40,  44.  We  must  not 
confuse  the  mode  of  payment  for  public 
work  with  the  character  of  the  work.  We 
must  not  confound  the  mode  of  payment 
with  an  ownership  or  property  interest  in. 
the  subject-matter  to  which  the  work  is 
applied.  We  must  not  confound  the  mode 
of  taxation  with  the  purpose  of  taxation. 
The  work  of  improving  a  public  street  is 
public  work  and  the  street  is  a  public 
street.  The  special  tax  is  to  pay  for  pub- 
lic work.  The  right  to  levy  a  special  tax 
to  pay  for  public  work  rests  not  in  the 
citizen's  property  interest  in  the  work  iV 
self,  but  only  in  the  special  benefit  of  th| 
work  to  his  property.     The  work  is  none 
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the  less  public  work  done  by  the  city  as 
an  agency  of  the  state,  though  done  also 
in  a  quasi  corporate  or  administrative 
capacity,  as  distinguished  from  its  purely 
governmental  functions.  The  property 
owner  cannot  be  assessed  beyond  his  bene- 
fit, no  matter  what  elements  enter  into  the 
cost  of  the  work.  The  language  above 
quoted  from  the  supreme  courts  of  Okla- 
homa and  Kansas  and  from  the  United 
States  Supreme  Court  thus  becomes  di- 
rectly pertinent  and  determinative  of  the 
question  here  presented. 

While  cogent  reasons  might  be  advanced 
for  sustaining  legislation  of  this  character 
as  a  proper  exercise  of  the  police  power  of 
the  state  delegated  by  our  Constitution  to 
cities  of  the  state^  we  find  it  unnecessary  to 
place  the  decision  on  that  ground  or  to  dis- 
cuss that  question,  since  the  state  courts 
to  which  we  have  referred  and  the  Supreme 
Coxirt  of  the  United  States  have  sustained 
legislation  which  cannot  be  distinguished 
either  in  principle  or  in  efTect  from  the 
ordinance  here  in  question,  upon  the  simple 
ground  that  "it  belongs  to  the  state  as  the 
guardian  and  trustee  for  its  people,  and 
having  control  of  its  affairs,  to  prescribe 
the  conditions  upon  which  it  will  permit 
public  work  to  be  done  on  its  behalf,  or 
on  behalf  of  its  municipalities."  Atkin  v. 
Kansas,  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ot.  Rep.  124;  Gies  v.  Broad,  41  Wash. 
448,  83  Pac.  1025. 

2.  It  is  contended  that,  even  conceding 
the  power  of  the  state  to  adopt  a  minimum 
of  wages  to  be  paid  to  laborers  on  public 
works  carried  on  through  the  agency  of  its 
municipalities,  still  the  city  has  no  such 
power.  It  is  argued  that  the  ordinance  is 
void  because  it  seeks  to  declare  a  matter 
of  public  policy,  and  it  is  asserted  that 
neither  this  court  nor  the  city  council  has 
any  power  to  define  a  question  of  policy. 

As  far  as  this  court  is  concerned,  the 
truth  of  the  claim  is  so  elementary  that 
it  may  be  passed  with  a  simple  admission. 
As  to  the  power  of  the  council,  the  ques- 
tion can  hardly  be  so  summarily  dismissed. 
It  is  the  clear  intention  of  the  Constitution 
to  give  to  cities  of  the  first  class,  of  which 
the  city  of  Spokane  is  one,  tlie  largest 
measure  of  local  self-government  compati- 
ble with  the  general  authority  of  the  state. 
Const,  art.  11,  §  10.  It  can  "make  and  en- 
force within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  laws."  Const,  art. 
11,  §11.  By  virtue  of  the  general  law,  it 
has  "all  the  powers  which  are  now  or  may 
hereafter  be  conferred  upon  incorporated 
towns  and  cities  by  the  laws  of  this  state, 
and  all  such  powers  as  are  usually  exer- 
cised by  municipal  corporations  of  like  char- 
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acter  and  degree,  whether  the  same  shall 
be  specifically  enumerated  in  this  act  or 
not."  Rem.  &  Bal.  Code,  §  7518.  It  can 
make  "all  regulations  i^ecessary  for  the 
preservation  of  public  morality,  health, 
peace,  and  good  order  within  its  limits." 
Rem.  &  Bal.  Code,  §  7507,  subdiv.  36.  All 
of  these  powers  it  assumed  in  its  charter 
adopted  pursuant  to  the. general  law.  As 
to  matters  of  local  concern,  wider  powers 
than  those  conferred  upon  cities  of  the  first 
class  by  the  Constitution  and  laws  of  this 
state  can  hardly  be  conceived.  It  seems 
plain,  therefore  that,  unless  the  ordinance 
in  question  is  contrary  to  some  public 
policy  of  the  state,  either  expressed  by 
statute  or  implied  therefrom,  it  must  be 
held  valid. 

It  is  not  claimed  that  it  contravenes  the 
policy  of  the  state  as  declared  in  any  ex- 
press statutory  enactment,  but  it  is  urged 
tliat  it  is  contrary  to  public  policy  in  that 
it  increases  the  cost  of  public  work.  As 
we  have  seen,  the  state  eight-hour  law  con- 
tains in  itself  a  minimum  wage  provision 
as  to  emergency  overtime,  which  is  in  ex- 
cess of  the  prevailing  wage.  Rem.  &  Bal. 
Code,  §  6572.  Even  exclusive  of  this  pro- 
vision, it  has  the  effect  of  a  minimum  wage 
law.  The  prevailing  daily  wage  in  Spokane 
was  shown  to  be  the  same  for  an  eight, 
a  nine,  or  a  ten-hour  day.  Hence,  assum- 
ing no  increased  efficiency  by  reason  of 
fewer  hours  of  work,  the  law  would  either 
increase  the  number  of  men  simultaneously 
employed  at  the  same  rate  of  pay  as  for 
ten-hour  days,  or  would  increase  the  num- 
ber of  days  of  employment  for  the  same 
number  at  the  same  rate.  It  follows  that 
it  tends  to  increase  the  cost  of  work  in 
exact  proportion  to  the  fewer  hours  in  the 
working  day.  The  eight-hour  law  manifests 
a  public  policy  on  the  part  of  the  state  to 
better  the  condition  of  laborers  employed 
upon  public  work.  The  purpose  of  the 
minimum  wage  ordinance  is  precisely  the 
same,  and  the  policy  which  sustains  the 
one  warrants  the  other.  We  fail  to  find 
wherein  the  ordinance  in  question  is  con- 
trary to  any  public  policy  of  the  state, 
either  as  declared  or  implied  in  any  statu- 
tory enactment.  On  the  contrary,  it  is  in 
accord  with  the  policy  which  underlies  the 
eight-hour  law. 

But  it  may  be  remarked,  in  passing,  that 
it  is  by  no  means  the  general  consensus  of 
informed  opinion  that  either  maximum 
time  or  minimum  wage  laws,  not  exceed- 
ing a  reasonable  living  wage,  when  fairly 
tried  out,  will  have  the  necessary  effect  of 
increasing  the  cost  of  work  to  any  material 
extent,  especially  when  applied  only  to  pub- 
lic work.  The  evidence  shows  that  there 
is  no  scarcity  of  laborers  in  Spokane,  and 
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it  would  aeexn  that  the  ahorter  hours  of 
labor  and  higher  daily  pay  would  necessa- 
rily attract  many  of  them.  The  city  and 
those  doing  its  work  by  contract  would 
thus  have  the  choice,  and  could  select  the 
mere  efficient  laborers.  This  would  unques- 
tionably tend  to  counteract  in  efficiency  the 
added  cost  caused  by  shorter  hours  and 
higher  pay.  Contractors  would,  in  time, 
learn  this  fact,  and  make  their  calculations 
and  bids  accordingly.  For  a  thoughtful  dis- 
cussion of  this  phase  of  the  law,  see  an 
article  in  Atlantic  Monthly  for  September, 
1013,  by  James  Bates  Clark,  professor  of 
economics  in  Columbia  University,  by  no 
means  an  appreciation,  also  an  article  by 
Sidney  Webb  in  the  Journal  of  Political 
Economy  for  December,  1912,  page  979. 

It  is  also  asserted  in  the  original  opin- 
ion that,  in  its  control  and  improve- 
ment of  streets,  ''the  city  acts  in  its 
proprietary  capacity," '  and  that,  whcr** 
the  work  is  paid  for  by  special  assessment, 
"its  council  is  the  agent  of  the  property 
owner;"  the  argument  apparently  being 
that  the  power  of  the  council  is  limited  by 
the  strict  rules  of  a  private  agency.  It  is 
true  that  the  expressions  to  the  effect  of 
the  first  above  quotation  are  found  in  many 
of  the  adjudicated  cases,  some  of  them  our 
own;  but  these  expressions  are  always 
stated  in  a  qualified  way.  No  well-con- 
sidered case  goes  farther  than  to  say  that 
the  city's  power  to  improve  streets  is  not 
a  purely  governmental  function  ''in  the 
strict  sense."  The  cases  usually  related 
to  the  liability  of  the  city  for  injuries  by 
reason  of  defective  streets  and  the  like, 
and  the  liability  is  the  same  whether  the 
improvement  of  the  streets  was  paid  for 
out  of  the  general  fund  or  by  special  as- 
sessment against  the  property  benefited. 
Sutton  V.  Snohomish,  11  Wash.  24,  48  Am. 
St.  Rep.  847,  39  Pac.  273.  It  is  obvious 
that  the  mode  of  payment  does  not  impress 
a  character  upon  the  work  as  public  or 
private.  No  distinction  has  ever  been  made 
between  the  two  classes  of  streets  so  far  as 
their  public  character  is  concerned,  or  so 
far  as  the  quality  of  the  city's  ownership  is 
concerned.  In  neither  is  the  city's  owner- 
ship of  that  purely  private  quality  which 
is  found  in  its  ownership  of  public  utilities 
built  and  operated  by  it  for  hire  or  profit, 
such  as  waterworks  or  municipal  lighting 
plants.  It  is  only  where  the  work  is  "of 
private  advantage  and  emolument"  to  the 
corporation  that  the  city  **quo  ad  hoc  is  to 
be  regarded  as  a  private  company"  in  the 
strict  sense.  Bailey  v.  New  York,  3  Hill, 
631,  38  Am.  Dec.  669;  28  Cyc'  p.  125.  On 
the  other  hand,  "public  duties  are,  in  gen- 
eral, those  which  are  exercised  by  the  state 
as  a  part  of  its  sovereignty,  for  the  benefit 
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of  tlie  whole  public,  and  the  discharge  of 
which  is  delegated  or  impose  J  by  the  state 
upon  the  municipal  corporation.  They  are 
not  exercised  either  by  the  state  or  the  cor- 
poration for  its  own  emolument  or  benefit, 
but  for  the  benefit  and  protection  of  the 
entire  population.  Familiar  examples  of 
such  governmental  duties  are  the  duty  of 
preserving  the  peace,  and  the  protection  of 
property  from  wrongdoers,  the  construction 
of  highways,  the  protection  of  health,  and 
the  prevention  of  nuisances."  Hart  ▼. 
Bridgeport,  13  Blatchf.  289,  293,  Fed.  Cas. 
No.  6,149.  These  authorities  are  cited  with 
apparent  approval  in  Seattle  v.  Stirrat,  55 
Wash.  SCO,  24  L.R.A.(N.S.)  1275,  104  Pac. 
834.  That  case  can  therefore  hardly  be 
coMidered  as  authority  for  the  claim  that 
street  work,  however  paid  for,  is  not  pub- 
lic work.  It  would  seem  that,  as  to  the 
control  and  improvement  of  its  streets,  the 
functions  of  the  city  partake  of  both  the 
governmental  and  corporate  qualities;  gov- 
ernmental in  that  the  power  and  duty  to 
open  and  improve  the  highways  rests  pri- 
marily in  the  state  as  an  attribute  of  sov- 
ereignty, and  is  delegated  by  it  to  the  city 
as  a  governmental  agency  of  the  state;  cor- 
porate in  that  the  streets  of  the  city,  in 
addition  to  being  a  matter  of  public  concern 
to  the  people  of  the  whole  state,  like  other 
highways,  are  also  of  more  intimate  con- 
cern to  the  corporate  community  as  such. 
But  the  discussion  of  this  phase  of  the 
question  would  seem  to  be  largely  academic, 
since,  even  if  the  work  be  considered  pure- 
ly a  matter  of  private  concern  to  the  city, 
it,  like  any  other  person,  can  prescribe  the 
terms  upon  which  it  will  contract. 

It  is  true,  also,  that  it  is  sometimes 
stated  that  the  city,  in  making  improve- 
ments and  levying  special  assessments  to 
pay  therefor,  is  the  agent  of  the  property 
owner.  "These  statements  are,  however, 
mere  dictat  representing  an  analogy  but  not 
a  principle.  The  municipality  is  the  su- 
perior imposing  a  tax,  not  an  agent  bind- 
ing a  principal  by  contract.  Whenever  the 
question  becomes  a  practical  one,  it  is  held 
that  the  public  corporation  or  quasi  cor- 
poration is  not  the  agent."  1  Page  & 
Jones,  Taxation  by  Assessment,  §  16,  p. 
32.  It  is  obvious  that  the  agency  is  merely 
conventional  and  lacks  nearly  all  of  the  ele- 
ments of  an  ordinary  agency.  The  author- 
ity does  not  emanate  from  the  supposed 
principal.  The  work  is  not  that  of  the 
supposed  principal.  He  cannot  discharge 
the  supposed  agent,  nor  direct  the  agent  in 
the  performance  of  the  work.  He  pays  for 
the  work  by  an  enforced,  involuntary  charge 
as  he  pays  other  taxes.  "While  the  general 
theory  of  assessments  for  benefits  presents 
some  points  of  resemblance  to  quasi  contract, 


MALETTE  v.  SPOKANE. 


701 


Mseument  is  nofc  a  form  of  quaai  contract 
other  than  as  taxes  generally  are.'"  1  Page 
ft  Jones,  Taxation  by  AsseBsmeBtv,  §  38,  p. 
36.  It  seems  more  exact  to  say  that  the 
council  is  the  agent  of  the  law,  both  in 
letting  the  contract  and  in  levying  the  as- 
sessment. Hamilton,  Special  Assessments, 
p.  400;  1  Page  &  Jones,  Taxation  by  As- 
sessment, 9  19*  As  we  have  seen,  the  power 
to  levy  the  special  assessment  is  traceable 
solely  to  the  taxing  power  of  the  state.  In 
the  absence  of  constitutional  or  statutory 
restraint,  this  power  is  subject  to  no  other 
fundamental  limitations  than  these:  "It 
must  be  for  a  public  purpose,  as  taxation 
can  be  exercised  for  none  other;  the  prop- 
erty upon  which  the  charge  is  laid  must  be 
peculiarly  and  specially  benefited  by  the 
work;  and  the  charge  must  be  apportioned 
according  to  the  benefits  by  some  reasonable 
rule,  and  must  not  exceed  such  benefits." 
Hamilton,  Special  Assessments,  §  54.  In 
the  absence  of  some  special  provision  that 
the  work  must  be  let  to  the  lowest  bidder, 
it  would  seem  that  the  property  owner 
whose  property  is  assessed  for  a  special 
improvement,  but  only  to  the  amount  in 
which  it  is  benefited  thereby,  would  have 
no  more  right  to  complain  of  the  effect  of 
a  maximum  hours  law  or  a  minimum  wage 
law,  as  increasing  the  cost  of  the  work, 
than  would  a  general  taxpayer  where  the 
work  is  to  be  paid  for  out  of  the  general 
fund.  Indeed,  it  would  seem  that  he  has  less 
reason  to  complain,  since,  in  theory  at 
least,  he  gets  a  direct  quid  pro  quo  for  the 
expenditure,  while  the  general  taxpayer 
does  not.  It  will  be  noted  that  the  quota- 
tion from  Hamilton  in  the  original  opinion 
is  guarded  in  this  respect.  We  quote  again 
the  part  stating  the  condition  upon  which 
such  provisions  have  been  held  to  invalidate 
tlie  assessment:  "Where  contracts  for  local 
improvements  are  required  by  law  to  be 
awarded  to  the  responsible  bidder  offering 
to  do  the  work  for  the  lowest  sum,  any 
provision  in  the  specifications  tending  to 
increase  the  cost  and  make  the  bids  less 
favorable  to  the  property  owners  is  illegal 
and  void.  Such  provisions  are  commonly 
restrictive  of  the  hours  of  daily  labor  that 
men  employed  by  the  contractor  may  work, 
or  forbidding  the  employment  of  Chinese 
or  alien  labor,  or  fixing  the  minimum  rate 
of  wages.  Whatever  form  this  restriction 
assumes  will  be  disregarded  by  the  courts, 
if  the  conditions  increase  the  cost  of  the 
work  to  tlie  taxpayers."  Hamilton,  Special 
Assessments,  §  452.  Obviously,  if  it  is  left 
to  the  discretion  of  the  council  to  determine 
what  elements  of  cost  shall  enter  into  the 
work,  and  whetlier  the  work  shall  be  done 
by  contract  at  all,  or  whether  by  the  city 
itself  and  the  cost  assessed  to  the  prop- 
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erty  benefited,  and,  if  done  by  contract, 
there  is  no  requirement  that  it  be  let  to 
the  lowest  bidder,  then  the  rule  stated  by 
Hamilton  would  have  no  application.  So 
long  as  the  council  acted  in  good  faith,  a 
general  law  or  a  general  ordinance  not 
unreasonably  increasing  the  cost  of  the  work 
would  not  invalidate  the  assessment. 

But  it  is  claimed  that  "the  charter  of 
the  city  of  Spokane  provides  that  contracts 
for  work  of  the  kind  here  undertaken  shall 
be  let  upon  competitive  bids.  It  is  also 
the  policy  of  the  state,  as  declared  by  the 
legislature,  that  all  contracts  for  local  im- 
provements shall  be  done  by  contract  upon 
like  bids."  Malette  ▼.  Spokane,  68  Wash. 
578,  123  Pac.  1005,  Ann.  Gas.  1913E,  086. 
As  to  the  second  statement  above  quoted, 
we  have  been  cited  to  no  statute  of  this 
state  or  legislative  declaration  of  any  kind 
requiring  work  by  cities  of  the  first  class 
on  local  improvements  such  as  here  under- 
taken to  be  done  by  contract  upon  compet- 
itive bids,  or  directing  that  it  must  be  done 
by  contract  at  all;  and  diligent  search  has 
failed  to  reveal  any  such  statute.  On  the 
contrary,  the  statutes  (Rem.  &  Bal.  Code, 
§  7507,  subdivs.  10  and  13)  declare:  "Any 
such  city  shall  have  power  .  .  (10) 
To  provide  for  making  local  improvements, 
and  to  levy  and  collect  special  assessments 
on  property  benefited  thereby,  and  for  pay- 
ing for  the  same  or  any  portion  thereof. 
.  .  .  (13)  To  determine  what  work 
shall  be  done  or  improvements  made  at  the 
expense,  in  whole  or  in  part,  of  the  owners 
of  the  adjoining,  contiguous,  or  proximate 
property,  or  others  specially  benefited  there- 
by, and  to  provide  for  the  manner  of  mak- 
ing and  collecting  assessments  therefor." 
And  that  (Rem.  &  Bal.  Code,  §  7560): 
"Any  city  of  the  first  class  having  author- 
ity to  provide  for  making  local  improve- 
ments and  to  levy  and  collect  special  as- 
sessments on  property  benefited  thereby,  and 
for  paying  for  the  same  or  any  portion 
thereof;  and  to  determine  what  work  shall 
be  done  or  improvements  made  at  the  ex- 
pense, in  whole  or  in  part,  of  the  owners 
of  the  adjoining,  contiguous,  or  proximate 
property,  or  others  specially  benefited  there- 
by, and  to  provide  for  the  manner  of  mak- 
ing and  collecting  assessments  therefor,  may 
exercise  such  authority  by  general  or  spe- 
cial ordinance,  or  by  general  and  special 
ordinance  jointly."  And  that  (Rem.  &  Bal. 
Code,  §  7567 ) :  "Cities  of  the  first  class 
shall  by  ordinance  prescribe  the  method  by 
which  this  act  shall  be  put  into  operation, 
and  any  provisions  herein  which  may  be 
made  applicable  to  existing  delinquent  as- 
sessments may  be  extended  by  ordinance  to 
them."  See,  also,  the  following  sections  of 
the  statute:     5802,  7518,  7520,  7530,  7531, 
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7570,  7572,  7578,  and  7894.  These  statutory 
provisions  all  indicate  a  clear  intention  to 
leave  the  whole  matter  of  making  such  im- 
provements in  cities  of  the  first  class  to  the 
discretion  of  the  city,  subject  to  its  charter 
provisions.  In  the  absence  of  some  statute 
directing  that  the  work  shall  be  done  by 
contract,  any  city  may  do  it  either  by  con- 
tract or  through  its  own  officers,  and  assess 
the  cost  against  the  abutting  property  in 
proportion  to  the  benefits.  ''It  was  not  es- 
sential that  the  town  should  let  any  con- 
tract at  all  for  doing  the  work.  We  see 
no  reason  why  it  could  not  have  made  the 
entire  improvement  through  its  own  officers 
and  assessed  the  cost  thereof  on  the  proper- 
ty fronting  upon  the  street  in  proportion 
to  benefits.  We  find  nothing  in  the  statute 
which  forbids  it."  Tumwater  v.  Pix,  18 
Wash.  156,  51  Pac.  354.  The  right  of  a 
city  to  include  in  assessments  items  not 
fixed  by  competition  has  been  sustained  by 
this  court.  For  example,  interest  in  case 
of  reassessment  (Northwestern  &  P.  Uy- 
potheek  Bank  ▼.  Spokane,  18  Wash.  456,  51 
Pac.  1070;  Philadelphia  Mortg.  &  T.  Go. 
V.  New  Whatcom,  19  Wash.  225,  52  Pac. 
1063;  Young  v.  Tacoma,  31  Wash.  153,  164, 
71  Pac.  742) ;  engineering  expenses  and  the 
like  (Re  Jackson  Street,  62  Wash.  432,  435, 
113  Pac.  1112;  Re  South  Shilshole  Place,  61 
Wash.  246,  251,  112  Pac.  ,228).  It  would 
seem  that  the  discretion  of  the  city,  in  so 
far  as  not  controlled  by  its  charter,  and, 
so  long  as  it  is  exercised  in  good  faith,  and 
not  in  such  manner  as  unreasonably  to  in- 
crease the  cost  of  the  work,  will  not  be  in- 
terfered with. 

As  to  the  second  claim,  we  fail  to  find 
any  provision  in  the  charter  of  Spokane 
providing  that  such  work  must  be  done 
by  contract.  That  matter  is  left  to  the 
discretion  of  the  city  council  or  board  of 
public  works,  and,  when  it  is  decided  to  do 
the  work  by  contract,  there  is  no  provision 
that  it  shall  be  let  to  the  lowest  bidder. 
The  provisions  applicable  are  as  follows: 

"Sec.  97.  The  board  of  public  works 
shall  have  exclusive  charge  of  the  improve- 
ment and  extension  of  all  streets  and  alleys. 
They  shall  have  charge  of  improving  or 
altering  all  sewers.  They  shall  have  charge 
of  the  waterworks  and  all  improvements 
and  changes  in  the  same.  They  shall  have 
charge  of  laying  all  water  pipes  and  doing 
even^hing  that  pertains  to  the  conduct  of 
the  waterworks  and  the  water  supply  sys- 
tem of  the  city.  They  shall  also  have 
charge  of  all  things  pertaining  to  the  drain- 
age of  the  city.  They  shall  have  charge  of 
all  bridges  and  the  erection  and  improve- 
ment of  the  same.  They  shall  have  charge 
of  the  employing  of  all  persons  in  discharge 
of  the  duties  herein  mentioned.  They  shall 
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have  charge  of  the  erection  and  Improw- 
mcnt  of  public  buildings  and  the  inspec- 
tion of  private  buildings. 

"Sec.  98.  When  it  shall  be  decided  to  do 
work  by  contract,  they  shall  advertise  at 
least  ten  days  in  two  daily  newspapers  of 
the  city  for  bids,  accompanied  by  a  certified 
check  to  an  amount  to  be  fixed  by  the  board 
and  named  in  said  advertisement,  not  ex- 
ceeding 10  per  cent  of  the  estimated  cost 
of  the  work,  reserving  the  right  to  reject 
any  and  all  bids;  provided,  that  in  all  con- 
tracts awarded,  in  which  the  probable 
amount  of  expenditure  would  exceed  $1,000, 
the  publication  shall  be  made  for  a  period 
not  less  than  twenty  days.  If  the  mayor 
and  city  council  shall  by  resolution  declare 
an  emergency  to  exist,  the  publication  here- 
in provided  for  may  be  dispensed  with. 

"Sec.  99.  The  board  shall  have  charge  of 
all  public  works  of  every  kind,  where  not 
otherwise  provided  for  in  this  charter,  and 
charge  of  furnishing  all  material  and  sup- 
plies for  such  work,  and  shall  report  to 
the  city  council  such  work,  as  it  shall  deem 
necessary  and  proper  to  be  performed  for 
the  city,  and  if  the  council  shall  concur 
with  the  board,  the  board  shall  have  power 
to  enter  into  contracts  therefor  and  for  the 
performance  of  such  other  public  works,  aa 
may  be  authorieed  or  directed  by  the  city 
council. 

"Whenever  proposals  for  supplies  for 
work  shall  be  advertised  to  be  let  to  the 
lowest  bidder,  a  specified  day  and  hour 
shall  be  named,  when  such  bids  shall  be 
opened.  Such  bids  shall  be  made  in  dupli- 
cate, one  to  be  furnished  to  the  mayor  and 
one  to  the  clerk  of  the  city  commissioners, 
and  such  bids  shall  be  accompanied  by  an 
affidavit  of  the  bidder,  that  the  same  is 
made  in  good  faith,  and  there  is  no  collu- 
sion or  understanding  between  him  and 
any  other  bidder  on  such  work.  Such  bids 
may  be  handed  in  any  time  before  the  hour 
designated  for  opening  the  same;  and  all 
bids,  original  and  duplicate,  shall  be  opened 
at  the  hour  named,  in  public  and  in  the 
presence  of  such  persons  as  may  see  fit  to 
attend  such  opening  of  bids.  As  soon  as 
the  bids  are  opened,  the  clerk  or  other  offi- 
cer with  whom  the  same  are  filed,  shall,  in 
the  presence  of  the  board  or  officer  opening 
them,  record  the  same  in  a  book  kept  for 
that  purpose;  provided,  nothing  herein 
shall  be  construed  to  prevent  the  rejection 
of  any  or  all  bids  tendered  when  so  deemed 
to  be  proper." 

It  will  be  noted  that  the  board  has  the 
power  to  reject  any  and  all  bids,  and  that 
it  is  only  in  connection  with  proposals  for 
supplies  that  the  lowest  bidder  is  mentioned 
at  all.  There  is  apparently  a  discretion 
even  in  that  case  as  to  whether  the  ad^er- 
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tiaement  ahall  be  for  letting  to  the  lowest 
bidder  or  not.  These  charter  provisions  are 
far  from  being  of  that  mandatory  character 
which  would  override  the  general  statutes 
of  ilie  state  or  general  ordinances  of  the 
city,  applicable  alike  to  all  work  whether 
done  by  contract  or  not.  Since  the  work 
might  be  done  without  letting  a  contract 
at  all,  it  is  plain  that  the  competitive  prin- 
ciple would  have  no  such  drastic  applica- 
tion as  to  prevent  the  city  from  providing 
reasonable  conditions  under  which  the  work 
might  be  done,  even  though  such  conditions 
tended  in  some  degree  to  modify  competi- 
tion in  some  particular. 

3.  Finally,  it  is  urged  that  the  ordinance 
is  unreasonable,  and,  in  its  last  analysis, 
the  opinion  on  the  first  hearing  rests  upon 
the  initial  assumption  that  any  minimum 
of  wages  materially  above  the  prevailing 
rate  is  unreasonable  per  ee.  With  tliis  we 
cannot  agree.  The  reasonableness  of  an 
ordinance  is  always  open  to  review  by  the 
court  where  it  is  passed  under  the  general 
powers  of  the  city,  and  not  in  direct  re- 
sponse to  a  statutory  direction;  but,  even 
in  such  cases,  the  ordinance  is  entitled  to 
a  presumption  of  reasonableness  until  the 
contrary  is  made  to  appear  to  the  court  in 
some  manner.  Judge  Dillon  lays  down  the 
following  rule:  "But  the  power  of  the 
court  to  declare  an  ordinance  void  because 
it  ia  unreasonable  is  one  which  must  be 
carefully  exercised.  When  the  ordinance  is 
within  the  grant  of  power  conferred  upon 
the  municipality,  the  presumption  is  that 
it  ifl  reasonable,  unless  its  unreasonable 
character  appears  upon  its  face.  But  the 
courts  will  declare  an  ordinance  to  be  void 
because  unreasonable  upon  a  state  of  facts 
being  shown  which  makes  it  unreasonable. 
If  the  ordinance  is  not  inherently  unfair, 
nnreasonable,  or  oppressive,  the  person  at- 
tacking it  must  assume  the  burden  of  af- 
firmatively showing  that,  as  applied  to  him, 
it  ia  unreasonable,  unfair,  and  oppressive." 
2  Dill.  Mun.  Corp.  5th  ed.  §  591.  The  court, 
in  such  cases,  will  take  notice  of  existing 
conditions  and  circumstances,  and,  if  it  cnn- 
not  say  that  the  ordinance  is,  on  its  face, 
unreasonable  in  view  of  all  of  the  condi- 
tions, it  will  not  declare  the  ordinance  void 
for  that  reason.  1  Dill.  Mun.  Corp.  4th 
ed.  §  327.  "Courts,  in  passing  upon  the 
reasonableness  or  unreasonableness  of  a 
statute,  and  deciding  whether  the  legisla- 
ture has  exceeded  its  powers  to  such  an  ex- 
tent as  to  render  the  act  invalid,  must  look 
at  the  terms  of  the  act  itself,  and  bring  to 
their  assistance  such  scientific,  economic, 
physical,  and  other  pertinent  facts  as  are 
eommon  knowledge  and  of  which  they  can 
take  judicial  notice."  State  v.  Somerville, 
67  Wash.  638,  641,  122  Pac.  324,  326; 
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Muller  V.  Oregon,  208  U.  S.  412,  62  L.  ed. 
551,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  057. 
We  will  take  notice  of  the  fact  that  the 
cost  of  living,  even  as  contributed  to  by 
the  actual  necessities  of  life,  has  greatly 
increased  within  the  past  few  years,  and 
that  this  increase  has  been  out  of  ^propor- 
tion to  the  increase  in  the  prevailing  wages 
of  common  laborers.  It  is  admitted  tliat, 
if  the  ordinance  was  reasonable,  it  is  valid; 
but  counsel  insists  that,  as  there  exists  no 
direct  statutory  enactment  authorizing  its 
passage,  the  ordinance  must  be  shown  to 
be  "reasonable  within  the  meaning  of  that 
term  as  applied  to  the  judicial  mind."  It 
would  be  more  exact  to  say  that  the  bur- 
den is  even  then  upon  those  attacking  the 
ordinance  to  show  that  it  is  unreasonable. 
Aside  from  its  recognition  of  constitution- 
al and  statutory  inhibitions,  the  judicial 
mind  is  not  different  from  any  other  mind. 
It  must  consider  the  circumstances,  the  pur- 
poses, and  the  reasonable  tendency  of  the 
ordinance  to  meet  such  purposes.  If  the 
purpose  is  lawful,  and  the  means  reason- 
able, the  ordinance  cannot  be  declared  in- 
valid. The  seventh  biennial  report  of  the 
commissioner  of  labor  of  this  state,  for 
1909-10,  presents  a  table  bearing  on  the 
cost  of  living,  which  was  cited  at  the  sec- 
ond but  not  at  the  first  hearing  of  this 
case.  The  commissioner,  on  pages  39  and 
40,  referring  to  this  table,  says:  "Prices 
for  1900  are  given  as  a  base,  and  increases 
or  decreases  in  the  cost  of  the  different 
commodities  considered  are  shown  for 
a  period  of  years  terminating  with  1910. 
For  the  latter  year,  a  final  compari- 
son is  presented  with  prices  quoted  in  1900. 
An  analysis  of  the  tabulations  supplies 
abundant  evidence  in  support  of  the  com- 
mon conviction  that  the  cost  of  living  is 
advancing  out  of  proportion  to  increases 
in  compensation  paid  to  wage  earners. 
Moreover,  it  is  important  to  note  that  in 
the  list  of  commodities  which  have  ad- 
vanced most  rapidly  are  included  such 
staples  as  rye,  graham  and  wheat  flour, 
rice,  eggs,  lard,  beans,  ham,  bacon,  and 
fre^  meats;  the  average  increase  in  cost 
of  the  above  commodities  for  the  period 
mentioned  being  72  per  cent."  The  com- 
missioner also  states  (biennial  report  for 
1909-10,  p.  6)  that  from  all  of  the  as- 
sembled facts,  and  as  a  result  of  the  investi- 
gations of  the  bureau,  it  ia  evident  that 
wages  have  failed  to  keep  pace  with  the 
advance  in  living  expenses.  This  is  also 
a  matter  of  common  knowledge.  There 
is  no  testimony  to  the  contrary.  In  view 
of  these  conditions,  can  anyone  say  that  a 
wage  of  $2.75  a  day  is,  as  a  matter  of  law, 
more  than  a  reasonable  living  wage?  The 
unit,  as  applied  to  the  problem  of  living. 


704 


WASHINGTON  SUPREME  COURT. 


18  the  family,  not  the  individual,  and  $2.75 
or  even  $3  a  day  can  hardly  be  complacent- 
ly pronounced  as  an  unreasonable  sum  for 
supporting  such  a  unit.  ( It  may  be  remarked 
in  passing,  however,  that  a  comparison  of 
the  later  with  the  earlier  ordinance,  which 
it  does  not  repeal,  indicates  that  it  was 
probably  never  intended  to  apply  to  work 
done  on  the  local  improvement  plan.)  To 
hold  that  the  payment  of  any  sum  which 
we  cannot  say  is  above  a  reasouble  living 
wage,  though  it  may  be  above  the  prevail- 
ing rate  of  wages,  is  a  mere  gratuity,  would 
be  to  sacrifice  the  fact  to  a  mere  term. 
Such  a  holding  would  be  an  indictment  of 
our  civilization. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

It  is  but  fair  to  the  members  of  Depart- 
ment 1  to  say  that  the  controlling  questions 
in  this  case  were  much  more  thoroughly 
briefed  and  discussed  on  the  rehearing  than 
on  the  first  presentation. 

Main,  Morris,  and  Fullerton,  J  J.,  con- 
cur. 

Parker,  J.: 

Upon  more  mature  consideration,  I  am 
constrained  to  concur  in  the  foregoing  opin- 
ion, though  it  overrules  the  decision  ren- 
dered by  Department  No.  1,  in  which  I  con- 
curred. I  was  led  to  entertain  the  views 
expressed  in  the  former  decision  because  it 
then  seemed  to  me  that  there  was  a  dis- 
tinction to  be  drawn  between  work  done 
by  the  city,  to  be  paid  for  out  of  its  gener- 
al funds,  and  work  done  under  the  super- 
vision of  the  city  officers,  to  be  paid  for  by 
special  assessment  against  the  benefited 
property,  in  tliat  the  former  constituted 
an  act  of  the  city  in  its  own  behalf  with- 
out any  element  of  agency  being  involved, 
while  the  latter  constituted  an  act  of  the 
city  officers  as  agents  of  the  property  own- 
ers who  were  to  pay  for  the  improvement 
liy  special  assessment  against  their  prop- 
erty. However,  a  review  of  the  authorities 
cited  in  Judge  Ellis'  opinion  convinces  me 
that  no  such  distinction  can  be  rested  upon 
sound  legal  grounds.  The  notion  of  agency 
on  the  part  of  municipal  ofiicers  for  the 
property  owners  in  the  making  of  local  im- 
provements, somewhat  loosely  expressed  in 
the  decisions  of  the  courts,  I  apprehend, 
for  the  most  part,  arose  from  the  fact  that, 
in  the  early  history  of  local  improvements 
and  assessments,  they  were  not  made  save 
by  consent  of  the  property  owners  or  some 
considerable  majority  of  them.  This,  not 
for  want  of  legislative  power  to  provide 
otherwise,  but  because  of  legislative  restric- 
tions against  forcing  such  improvements 
and  assessments  upon  property  owners  ex- 
cept by  consent  of  some  specified  majority 
of  the  owners  of  the  property  within  the 
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particular  district  involved.  Under  exist- 
ing laws  in  this  state,  such  improvements 
and  assessments  can  be  lawfully  made  even 
gainst  the  will  of  all  of  the  property  owners 
of  the  district  involved.  This  being  true,  I 
am  now  of  the  opinion  that  the  officers  of 
the  city,  so  far  as  their  powers  are  con- 
cerned, do  not  represent  the  owners  of  prop- 
erty to  be  assessed  for  local  improvements 
in  any  different  capacity  than  they  repre- 
sent the  general  taxpayer  when  carrying  on 
a  public  work  for  the  city,  to  be  paid  for 
by  general  taxation,  and  that  the,  former  is 
as  purely  public  work  as  the  latter. 

The  review  of  the  statutory  and  charter 
powers  of  Spokane  relative  to  the  making 
of  local  improvements  and  assessments, 
made  by  Judge  Ellis,  seems  to  render  it 
plain  that  sucfi  improvements  are  not  re- 
quired to  be  done  by  contract,  nor  to  be 
awarded  to  the  lowest  bidder  when  done  by 
contract,  so  far,  at  least,  as  labor  is  con- 
cerned; so  that  the  element  of  competition 
in  that  regard  is  not,  by  law  or  charter,  re- 
quired in  the  making  of  such  improvements 
any  more  than  when  the  city  employs  a 
servant  in  any  capacity.  This  problem,  it 
seems  to  me,  i<ti  its  last  analysis,  is  simply 
a  question  of  the  power  of  the  city,  through 
its  duly  constituted  officers,  to  contract  for 
public  work  involving  the  discretion  of 
such  officers  to  pay  or  cause  to  be  paid 
reasonable  compensation  for  such  work. 
Viewed  In  this  light,  I  am  of  the  opinion 
that  it  was  not  an  abuse  of  discretion  on 
the  part  of  the  city  aiithorities  to  fix  the 
minimum  compensation  of  laborers  em- 
ployed upon  public  work  of  the  city  at  the 
amount  they  did  by  the  ordinance  here  in- 
volved. 

At  the  former  hearing,  having  in  view 
a  distinction  between  work  done  by  the 
city  at  the  expense  of  the  general  taxpay- 
ers and  work  done  by  the  city  officers  at 
the  expense  of  special  assessment  payers, 
and  that  the  latter  partook  of  the  nature 
of  private  work  between  employer  and  em- 
ployee, which  I  now  concede  to  be  errone- 
ous, and  the  argument  of  counsel  being  then 
directed  largely  to  the  city's  police  power, 
I  was  convinced  that  the  city  possessed  no 
such  police  power  as  would  enable  it  to 
fix  a  minimum  wage  as  between  private  em- 
ployer and  employee.  Whether  the  state,  by 
legislative  enactment,  may  not  fix  a  mini- 
mum wage  as  between  private  employer  and 
employee,  is  quite  a  different  question,  as 
to  which  I  refrain  from  expressing  an  opin- 
ion at  this  time.  But  I  do  not  think  the 
question  of  police  power  is  involved  in  this 
case  at  all, — no  more  than  it  is  when  the 
city  employs  a  servant  and  fixes  his  com- 
pensation. Should  the  compensation  so 
fixed  be  clearly  excessive,  a  taxpayer  may 
have  the  right  to  interfere  by  proper  pro- 
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in  court  just  as  he  would  have  the 
right  to  BO  complain  were  the  city  buying 
sappliea  and  paying  a  clearly  excessive  and 
unwarranted  price  therefor.  I  am  not  able 
to  see  that  the  property  owner  paying  a 
local  assessment  would  have  any  different 
or  higher  right  to  complain.  I  apprehend, 
however,  that  such  unwarranted  use  of  pub- 
lic funda  by  the  city  authorities  would  have 
to  be  of  such  a  flagrant  character  that  rea- 
sonable minds  could  not  differ  relative 
thereto,  before  the  courts  could  be  induced 
to  interfere.    We  have  no  such  case  here. 

I  am  free  to  say  that  upon  the  former 
hearing  I  was  as  fully  convinced  of  the 
correctness  of  the  views  expressed  by  the 
writer  of  the  opinion  as  he  was  himself,  but 
more  mature  consideration  of  the  real  ques- 
tion involved  has  led  me  to  the  views  I 
here  express,  and  I  therefore  concur  in  the 
forgoing  opinion. 

Crow,  Ch.  J.: 

I  concur  with  Judge  Parker.  Although  I 
signed  the  former  opinion,  I  am  now  con- 
vinced that  the  judgment  of  the  trial  court 
should  be  affirmed. 

Giose,  J.: 

I  still  adhere  to  the  conclusion  reached 
by  the  court  at  the  first  hearing.    68  Wash. 
578,  123  Pac.  1005,  Ann.  Cas.  1913E,  986. 
The   concrete  question   presented   is:      Can 
a    city   arbitrarily    fix    a    minimum    wage, 
approximately  25  per  cent  in  excess  of  the 
current  wage,  and  assess  the  same  against 
the  property  benefited  by  the  improvement 
upon  which  the  labor  has  been  performed, 
in  the  absence  of  express  or  clearly  implied 
authority  from  the  state?     In  my  opinion 
it  cannot  do  so.     "Courts  will  review  the 
■question  as  to  reasonableness  of  ordinances 
passed  under  a  grant  of  power  general  in 
its  nature,  or  under  incidental  or  implied 
municipal  powers,   and  if   any  given   ordi- 
nance is   found   unreasonable   will   declare 
it  void  as  a  matter  of  law."     McQuillin, 
Mnn.  Ord.  §  182.     The  power  of  the  state 
itself  to  fix  a  minimum  wage  is  not  before 
us,  for  it  has  not  as  yet  legislated  upon 
that  subject,  nor  has  it  expressly  delegated 
the  power  to  cities  to  do  so.    The  needs  of 
the  laborer  resulting  from  the  higher  cost 
of  living  are   beside   the   question.     Upon 
that  subject  I  raise  no  issue.    The  question 
is:     Shall  the  reasonableness  of  the  ordi- 
nance be  measured  by  the  current  wage,  or 
by  what  the   court   conceives   the   current 
wage  ought  to  be?    I  think  the  former  must 
be  the  test  until  the  state  itself  has  definite- 
ly spoken.    Up  to  the  present  it  has  never 
been  held  to  my  knowledge  that  a  city  may 
make  a  donation  to  a  citizen  under  color 
of  law,  and  assess  the  bounty  against  the 


property  of  an  objecting  owner.  I  cannot 
escape  the  conclusion  that  a  payment  for 
a  public  work,  25  per  cent  in  excess  of  the 
price  at  which  other  citizens  stand  ready 
to  do  the  work,  where  the  work  is  done  by 
the  city  upon  the  assessment  plan,  is,  in 
the  absence  of  clear  statutory  warrant,  in 
the  nature  of  a  bounty.  If  the  city  may 
fix  a  minimum  wage  largely  in  excess  of  the 
current  wage,  it  may  with  a  like  consistency 
fix  a  minimum  price  for  all  material  that 
enters  into  a  public  work,  for  the  larger 
part  of  the  cost  of  most  material  is  human 
labor;  and  the  man  behind  the  brick  and 
cement — ^that  is,  the  man  who  furnishes 
the  labor  to  put  in  into  usable  form — ^is  as 
worthy  of  legislative  protection  as  the  man 
who  puts  it  down.  Whether  the  council  is 
the  agent  of  the  property  owner,  as  Judge 
Chadwick  concluded,  or  the  "agent  of  the 
law,"  as  Judge  Ellis  concludes,  where  it 
acts  under  a  general  grant  of  power,  its 
acts  must  be  subject  to  the  test  of  reason- 
ableness. Until  the  state  has  definitely  de- 
clared a  policy  fixing  a  minimum  wage  up- 
on all  work  done  fer  it  and  its  members, 
whether  paid  for  by  general  taxation  or  by 
assessment  upon  the  property  benefited,  I 
feel  constrained  to  take  the  view  that  an 
ordinance  like  the  one  in  question  is  un- 
reasonable. 

I  have  contented  myself  with  a  brief 
statement  of  my  view  because  the  subject 
was  fully  treated  by  Judge  Chadwick  fol- 
lowing the  first  hearing.  I  therefore  dis- 
sent. 

Mount,  J:. 

I  concur  in  the  view  expressed  by  Judge 
Gose. 

Ohadwick,  J.: 

I  concur  in  what  is  said  by  Judge  Gose. 
The  result  of  the  court's  decision  is  that  a 
city  council  can,  in  order  to  meet  what  it 
conceives  to  be  the  living  expenses  of  a  citi- 
zen, arbitrarily  take  from  the  substance  of 
one  man  and  give  it  as  a  bounty  to  another, 
and  that  without  measuring  or  even  consid- 
ering the  ability  of  the  subject  of  its  im- 
pressment to  pay  the  tax.  The  opinion  of 
the  court  has  taken  a  wide  range,  but  it 
should  be  borne  in  mind  that  we  did  not  in 
our  former  opinion  hold  the  ordinance  to  be 
unconstitutional. 

We  did  not  hold  that  the  legislature 
might  not  by  general  law  authorize  a  city 
to  pass  the  ordinance  in  question. 

We  did  not  hold  that  a  city  could  not  by 
charter  amendment  provide  for  the  pay- 
ment of  a  minimum  wage  higher  than  or 
even  unreasonably  higher  than  the  current 
or  going  wages. 

We  did  not  hold  that  a  city  could  not 
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fix  a  wage  scale  to  be  paid  its  employees 
out  of  the  general  fund,  or  that  it  could 
not  fix  the  hours  of  labor.  Our  holding 
was  in  its  essence  no  more  than  this:  That 
an  agent  is  bound  to  do  for  his  principal 
when  pursuing  the  trust  relation  as  well 
as  he  could  have  done  for  himself.  Until 
the  decision  in  this  case  was  pronounced, 
this  principle  had  been  regarded  as  funda- 
mental. 

It  may  be  inferred  from  what  is  said 
in  the  majority  opinion  that  we  held  the 
ordinances  of  tiie  city  of  Spokane  fixing  a 
minimum  wage  to  be  unconstitutional.  In 
the  former  opinion  the  constitutionality  of 
the  ordinances  was  not  questioned.  The 
judges  who  participated  in  that  decision, 
with  one  exception,  had  no  doubt  that  such 
ordinances,  if  properly  passed,  would  do 
no  violence  to  any  constitutional  guaranty 
of  personal  or  property  rights. 

There  is  and  there  can  be  but  one  ques- 
tion for  solution;  that  is,  whether  an  or- 
dinance passed  without  the  sanction  of  a 
general  law  passed  by  the  legislature  and 
approved  by  the  governor,  which  fixes  a 
wage  from  25  to  40  per  cent  higher  than 
the  current  wages  for  like  labor  in  the 
same  place,  can  be  taxed  against  an  un- 
willing citizen  without  violating  that  fun- 
damental principle  of  the  law  that  munici- 
pal ordinances  must  be  reasonable.  We 
held  under  the  facts  of  the  case  before  us 
that  the  difference  was  so  great  that  the 
ordinance  was  in  its  operation  unreason- 
able. We  did  not  hold  or  preclude  our- 
selves from  holding  under  a  different  state 
of  facts  that  the  wages  fixed  by  the  ordi- 
nance might  not  be  reasonable.  The  majori- 
ty opinion  seems  to  me  to  be  an  endeavor 
to  meet  a  sociological  problem  with  which 
this  court  can  have  nothing  to  do,  for  it 
is  a  legislative  and  political  question,  and 
the  argument  of  the  majority  does  not 
touch  the  premise  of  the  question  before 
us.  If  approached  at  all,  it  is  lost  sight 
of  in  the  assertion  of  those  beneficent  prin- 
ciples which  are  at  the  present  time  en- 
gaging the  attention  of  thoughtful  persons 
all  over  the  world  and  which  will  be  in 
time  taken  care  of  by  appropriate  legisla- 
tion. In  the  absence  of  the  authority  to 
which  Judge  Gose  has  adverted,  courts  can- 
not and  should  not  be  influenced  by  the 
opinions  of  political  propagandists,  however 
engaging  and  however  reasonable  they  may 
seem  to  be.  Humanitarian  impulses  are 
the  wellsprings  of  social  progress,  but  to 
define  them  and  to  put  them  into  the  forms 
of  law  is  not  the  work  of  the  courts. 
Tlieir  work  is  limited  by  narrower  bounds, 
and  wisely  so,  for  people  of  this  and  all 
English  speaking  countries  have  undertaken 
by  express  limitation  and  by  the  strongest 
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implications  to  keep  the  lawmaking  powers 
in  the  people  themselves.  The  duty  of  a 
court  is  to  follow  the  law  as  made  by  the 
people,  and  not  to  create  a  rule,  to  meet  a 
situation  however  urgent,  for  the  power  to 
frame  a  humanitarian  impulse  into  law 
(judge-made)  implies  a  power  to  frame  a 
law  that  will  usurp  and  cripple  the  rights 
of  the  people. 

We  have  the  law  before  us;  Judge  Gose 
has  said  in  his  dissenting  opinion  what  it 
is;  that  is,  that  the  power  to  do  these 
things  is  in  the  legislature,  and,  until  it 
has  spoken,  it  is  the  duty  of  the  court  to 
follow  the  law  as  it  finds  it.  In  this  case 
the  court  has  followed  a  humanitarian  im- 
pulse, and  to  that  extent  its  action  is  to 
be  applauded,  but  in  doing  so  it  has  vio- 
lated principles  and  conunands  that  may 
invite  those  whose  petitions  should  be  more 
properly  addressed  to  the  lawmaking  pow- 
ers, to  go  to  the  courts  and  invoke  the  sym- 
pathy of  the  judges  to  the  end  that  it  will 
meet  conditions  not  theretofore  recognized  by 
the  people  or  by  their  representatives.  This 
means  but  one  thing, — ^judicial  legislation, 
which  is  judicial  tyranny.  This  is  especi- 
ally so  in  this  case.  After  the  original  de- 
cision was  pronounced,  the  legislature 
convened  in  regular  session.  Bills  were  in- 
troduced in  both  the  house  and  senate,  and 
an  attempt  was  made  to  pass  a  law  legal- 
izing that  which  this  court  had  held  to  be 
invalid.  The  bills  were  killed.  The  idea 
of  taking  from  one  and  giving  to  another 
found  no  favor  with  the  legislature.  This 
fact,  coupled  with  the  decision  previously 
rendered,  would  in  itself  be  sufficient  under 
the  hitherto  accepted  canons  of  statutory 
construction  to  warrant  a  reaffirmation  of 
our  previous  decision.  To  hold  otherwise 
makes  this  case  9ui  generis. 

1  want  to  take  exception  to  the  con- 
eluding  clause  of  the  majority  opinion :  "It 
is  but  fair  to  the  members  of  Department 
1  to  say  that  the  controlling  questions  in 
this  case  were  much  more  thoroughly  briefed 
and  discussed  on  the  rehearing  than  on 
the  first  presentation."  I  deny  that  the 
real  question  before  the  court  was  more 
thoroughly  briefed  and  discussed  on  the 
rehearing.  Every  question  that  was  proper- 
ly before  the  court  was  briefed  and  orally 
argued.  The  former  opinion  of  the  court 
was  given  the  mature  consideration  of  every 
member  of  the  court  and  was  sanctioned 
by  all  with  two  exceptions,  one  dissented 
and  the  other  was  uncertain  at  the  time. 
The  briefs  submitted  on  rehearing  were  long- 
er. They  quoted  from  the  words  and  works 
of  political  economists  and  humanitarians, 
but  they  nowhere  touched  the  law  any 
closer  than  did  the  original  briefs.  In  fael 
they  went  beyond  the  law  and  in  tome  par^ 
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ticulars,  as  it  seemB  to  me,  are  open  to  the 
criticism  that  they  are  coercive  or,  at  least, 
an  invitation  to  the  court  to  subscribe  to 
the  political  side  of  the  controversy.  In 
this  sense  they  were  offensive  and  should 
have  been  stricken.  Personally,  I  would 
be  glad  to  see  every  man  wHo  labors  paid 
a  fair  wage,  more  than  a  going  wage,  for 
I  know  that  wages  are  too  often  hammered 
down  to  meet  the  bare  necessities  of  the 
wage  earner;  but  I  have  not  the  means  to 
pay  those  who  should  be  paid  more,  nor 
have  1  the  right,  when  sitting  in  judgment 
on  the  affairs  of  my  fellow  men,  to  say  that 
my  neighbor  shall  pay  more,  and  that  by 
judicial  mandate. 

The  humanitarian  or  economic  phase  of 
the  question  is  not  properly  before  the 
court,  as  I  have  undertaken,  to  demonstrate ; 
but,  since  it  has  been  discussed,  I  have  this 
to  say: 

In  considering  the  necessity  of  the  man 
who  works  upon  a  paving  job,  it  is  possi- 
ble that  the  court  has  overlooked  the  rights 
and  necessities  of  the  small  home  owner 
whose  property  is  improved  against  his 
will  and  who  is  really  unable  to  meet  an 
arbitrarily  added  cost.  He  may  be  no  less 
a  laboring  man  than  the  man  who  works 
upon  a  street  contract.  The  fact  that  a  man 
works  for  a  paving  contractor  has  not  hith- 
erto, either  in  law,  equity,  or  morals,  given 
him  a  right  to  be  considered  over  the  man 
who  is  working  in  some  shop  or  factory, 
or  in  some  store  or  printing  office,  and  who 
is  undertaking  to  build  for  himself  and  his 
family  a  comfortable  home.  To  this  man 
who  labors  the  rule  of  the  majority  may 
mean  loss  and  confiscation.  A  question  of 
ethics  might  arise  if  the  court  had  looked 
at  both  sides  of  the  question  and  had  been 
willing  to  see  the  necessities,  the  struggles, 
of  the  wage  earner  who  is  also  the  small 
home  owner,  and  who  is,  in  virtue  of  a 
court-made  law,  made  to  bear  a  burden  he 
had  no  reason  to  expect,  and  which  he  must 
have  assumed  to  be  beyond  the  power  of 
the  court  to  declare. 

By  what  right  the  majority  assumes  to 
disregard  the  testimony  in  this  case,  and 
upon  the  report  of  the  commissioner  of  la- 
bor say  what  is  a  reasonable  wage,  I  am 
at  a  loss  to  know;  courts  have  hitherto 
based  their  conclusions  upon  testimony; 
but,  assuming  that  the  court  is  right,  1 
could,  if  it  were  proper  to  do  so,  furnisli 
documents  and  opinions  of  equal  merit  and 
of  equal  force  to  sustain  the  proposition 
that  the  modern  tendency  of  our  munici- 
palities to  create  assessment  districts,  to 
issue  bonds,  to  put  charges  upon  property, 
to  buy  prosperity  on  credit,  must  in  the 
end  inevitably  force  the  one  who  now  owns 
a  home  to  give  it  up,  and  at  the  dame  time ' 
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deter  the  one  who  desires  to  put  into  re* 
alization  the  home  instinct  which  is  domi' 
nant  in  the  heart  of  every  normal  man.. 
Let  it  be  remembered  that  in  compelling 
th«  home  owner  to  pay  from  25  to  40  per 
cent  more  for  the  workman  the  city  fur* 
nishes  him  than  he  would  have  to  pay  if 
he  had  employed  the  same  man,  and  this 
to  meet  the  increased  cost  of  living,  the 
money  collected  for  that  purpose  comes  in 
the  main  from  those  who  are  equally  de- 
serving an'd  whose  necessities  are  equally 
as  great.  The  court  has  made  the  necessi- 
ties of  the  one  his  fortune.  It  has  made 
the  helplessness  of  the  other  his  misfortune. 


WAlSiHIXGTON  SUPREME  COITRT. 
(Department  No.  S.) 

H.  A.  BASER,  Appt^ 

V. 

GEORGE  A.  MOOMAW  and  Wife,  Respt*. 

(78  Wash.  653,  130  Pac.  622.) 

Frand  —  Introducing  Impostor  to 
broker  —  liability  for  loss. 

One  who,  with  knowledge  of  the  fraud, 
introduces  to  a  money  broker  without 
knowledge  of  or  means  of  Imowing  the 
facts,  a  person  impersonating  the  owner  of 
real  estate,  stating  that  he  desires  to  borrow 
nioney  on  the  property,  and  thereby  enables 
him  to  secure  a  loan  which  cannot  be  re- 
covered because  the  borrower  is  an  impostor 
and  insolvent,  is  liable  to  make  eood  the 
loss  resulting  to  the  broker  from  the  trans- 
action. 

(March  26,  1914.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  alleged  fraud  and 
deceit  in  aiding  an  impostor   in  securing 
money  from  plaintiff.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Clise  &  Poe,  for  appellant: 
If  a  person  states  as  true,  as  of  his  owa 
knowledge,    material    facts    susceptible    of 
knowledge,  to  one  who  relies  and  acts  there- 
on to  his  injury,  he  cannot  defeat  recovery 
by  showing  that  he  did  not  know  that  hi» 
representations  were  false,  or  that  he  be- 
lieved  them  to  be  true. 

Note,  —  UdMlity  of  one  who  introduces 
or  identifies  an  impostor,  for  fraud 
perpetrated  bv  fUfn. 

Research  has  disclosed  no  case  similar 
to  Raseb  v.  Moomaw,  passing  upon  the 
above  question,  except  Lahay  v.  City  Nat. 
Bank,  15  Colo.  339,  22  Am.  St.  Rep.  407, 
25  Pac.  704,  the  opinion  of  which  is  quoted 
in  the  Rasbb  Case.    It  should  be  observed^ 
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LawioB  T.  Vernon,  38  Wash.  424,  107  Am. 
St  Rep.  880,  80  Pac.  650;  West  v.  Carter, 
54  Wash.  230,  103  Pac.  21. 

Mr.  O.  £.  Sauter,  for  respondents: 

The  complaint  does  not  state  a  cause  of 
action  s^^ainst  the  defendants,  or  either  of 
them. 

20  Cyc.  32;  Northwestern  S.  S.  Co.  T. 
Dexter  Horton  k  Co.  29  Wash.  565,  70  Pae. 
59;  14  Am.  k  Eng.  Enc.  Law,  2d  ed.  89, 
303;  Pasley  v.  Freeman,  3  T.  R.  51,  1  Re- 
vised Rep.  634,  2  Smith,  Lead.  Cas.  166,  12 
Eng.  RuL  Cas.  235;  8  Enc.  PL  k  Pr.  901, 
902;  Lord  y.  Goddard,  13  How.  198,  14  L. 
ed.  Ill;  Einstein  y.  Marshall,  58  Ala.  163, 
29  Am.  Rep.  729;  Lord  t.  Colley,  6  N.  H. 
99,  25  Am.  Dec.  445;  Hall  t.  Bradbury,  40 
Conn.  32;  Fooks  v.  Waples,  1  Harr.  (Del.) 
131,  25  Am.  Dec.  64;  Meyer  v.  Amidon,  45 
N.  y.  169;  Wakeman  v.  Dalley,  61  N.  Y. 
27,  10  Am.  Rep.  551;  Kroenert  t.  Johnston, 
10  Wash.  104,  52  Pac.  605;  Washington 
Cent.  Improv.  Co.  ▼.  Notvlands,  11  Wash. 
.  214,  39  Pac.  367;  Tacoma  v.  Tacoma  Light 
k  Water  Co.  16  Wash.  296,  47  Pac.  738, 
17  Wash.  467,  60  Pac.  55 ;  Pigott  v.  Graham, 
48  Wash.  351,  14  L.R.A.(N.S.)  1176,  93 
Pac.  435;  Griffith  t.  Strand,  19  Wash.  686, 
54  Pac.  613. 

I  Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

In  this  action  the  appellant  sought  to  re- 
cover from  the  respondents  for  fraud  and 
deceit.  In  his  complaint  the  appellant 
stated  his  cause  of  action  as  follows: 

^'Plaintiff  complaining  against  defendants 
alleges : 

"I.  That  plaintiff  is  now  and  at  all  times 
herein  mentioned  was  engaged  as  a  real 
estate  broker  in  the  city  of  Seattle. 

"II.  That  at  all  the  dates  and  times  here- 
in mentioned,  the  defendants  were  husband 
and  wife,  and  as  such  constituted  a  com- 
munity under  the  laws  of  the  state  of  Wash- 
ington. 

"III.  That  during  the  month  of  Novem- 
ber, 1910,  the  defendant  George  A.  Moomaw, 


acting  on  behalf  of  said  community,  for  the 
purpose  of  inducing  plaintiff  to  procure  the 
loan  hereinafter  described,  introduced  him 
to  a  woman  whose  true  name  is  to  plaintiff 
unknown,  and  then  and  there  represented 
her  to  be  Annie  L.  Knowles,  of  Seattle, 
Washington,  And  also  the  owner  of  lot  10, 
block  3,  Noah  Fleckinger's  Town  Plat  Cove 
addition  to  Seattle. 

"IV.  That  at  the  time  of  said  introduc- 
tion, said  defendilnt  further  represented  to 
plaintiff  that  said  woman  desired  to  borrow 
the  sum  of  $1,500  secured  by  a  note  and 
mortgage  upon  said  premises,  and  that  in 
the  event  said  loan  were  made,  she  would 
pay  to  plaintiff  and  the  defendants  a 
broker's  commission. 

"V.  That  relying  upon  said  introduction 
and  the  representations  made  by  said  de- 
fendant, plaintiff,  on  the  2d  day  of  Decem- 
ber, 1910,  in  the  ordinary  course  of  business, 
induced  one  of  his  clients,  S.  M.  Obradovich, 
to  loan  said  woman  the  sum  of  $1,500  upon 
her  note  and  mortgage  covering  said  prem- 
ises, bearing  interest  at  7  per  cent  per  an- 
num, which  said  note  and  mortgage  were 
wrongfully  made,  executed,  and  delivered 
by  said  woman  as  Annie  L.  Knowles,  and 
by  reason  of  the  representations  of  defend- 
ants to  him  made,  plaintiff  informed  his 
said  client  that  said  woman  was  Annie  L. 
Knowles. 

"VI.  That  said  defendants  knew,  or  in 
the  exercise  of  reasonable  prudence  and 
caution  should  have  known,  that  said 
woman  was  an  impostor,  and  that  her  true 
name  was  not  Annie  L.  Knowles,  but  that 
she  assumed  the  same  for  the  purpose  of 
cheating  and   defrauding  this  plaintiff. 

"VII.  That  plaintiff  did  not  know,  and 
had  no  means  of  knowing,  that  said  woman 
was  not  the  person  whom  said  defendant 
represented  her  to  be,  or  that  she  was  not 
the  owner  of  said  property  and  entitled  to 
make,  execute,  and  deliver  said  note  and 
mortgage  thereupon,  but  wholly  relied,  and 
was  expected  by  defendants  to  rely,  upon 
said    introduction    and    representations    of 


however,  that  the  Lahay  Case  not  only 
supports  the  conclusion  reached  in  Rases  v. 
MooicAW,  but  seems  to  go  farther  as  re- 
spects the  proof  necessary  to  show  knowl- 
edge of  the  falsity  of  the  identification,  the 
court  in  the  Lahay  Case  apparently  approv- 
ing the  rule  that  one  who  introduces  an 
impostor,  making  a  positive  statement  as 
to  identity,  when  in  fact  he  has  no  positivo 
knowledge  on  the  matter,  and  the  other 
party  does  not  know  its  falsity,  is  liable  to 
such  other  party  for  the  damages  sustained 
in  consequence  of  reliance  upon  the  false 
statement,  without  further  proof  that  the 
one  making  the  statement  knew  that  it  was 
false. 

As  to  who  must  bear  loss  when  check  or 
61  L.R.A.(N.S.) 


bill  is  issued  or  indorsed  to  impostor,  see 
notes  to  Land  Title  k  T.  Co,  v.  Northwest- 
ern Nat.  Bank,  50  L.R.A.  75;  Harmon  v. 
Old  Detroit  Nat.  Bank,  17  L.RwA.(N.S.) 
614;  and  McHenry  v.  Old  Citizens'  Nat. 
Bank,  38  L.R.A./N*S.)  1111;  and  later  cases, 
Goodfellow  V.  First  Nat.  Bank,  44  L.R.A. 
(N.S.)  580,  and  Simpson  v.  Denver  k  R. 
G.  R.  Co.  46  L.R.A.(N.S.)  1164. 

As  to  who  must  bear  loss  where  check  or 
draft  is  purchased  or  paid  upon  the  spuri- 
ous indorsement  of  one  who  bears  the  same 
name  as  the  payee  or  indorsee,  see  note  to 
S.  Weisberger  Co.  v.  Barberton  Sav.  Bank 
Co.  34  L.R.A.(N.S.)  1100;  and  later  case 
Thomas  v.  First  Nat.  Bank,  39  L.R.A.(N.S.) 
355.  R.  E.  H. 
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defendants  as  to  her  identity  and  authority 
to  execute  and  deliver  said  note  and  mort- 
gage. 

''VIII.  That  it  subsequently  developed 
and  is  a  matter  of  fact  that  said  woman 
was  not  Annie  L.  Knowles,  but  was  some 
other  person,  and  has  since  been  convicted 
and  sentenced  to  prison  for  frauds  similar 
to  the  one  practised  by  her  upon  plaintiff, 
by  reason  of  which  the  note  and  mortgage 
given  to  S.  M.  Obradovich  are  worthless, 
and  plaintiff  was  compelled  to  pay  him  the 
amount  thereof,  towit,  the  sum  of  $1,500, 
together  with  interest  upon  said  sum  from 
the  2d  day  of  December,  1010,  at  the  rate 
of  7  per  cent  per  annum. 

"Wherefore  plaintiff  demands  judgment 
against  the  defendants  and  each  of  them  in 
the  sum  of  $1,500,  together  with  interest 
thereupon  from  the  2d  day  of  December, 
1010,  until  paid,  and  for  costs  and  disburse- 
ments herein  laid  out  and  expended  to  be 
taxed." 

To  the  complaint  a  general  demurrer  was 
interposed  by  the  respondents,  which  the 
trial  court  sustained.  The  appellant  there- 
upon declined  to  plead  further,  and  a  judg- 
ment of  dismissal  was  entered,  from  which 
he  appeals. 

The  essential  elements  necessary  to  con- 
stitute actionable  fraud  and  deceit  are  in 
the  main  well  settled.  These  elements  are 
correctly  set  forth  in  20  Cyc.  13.  It  is 
there  said  that  "it  must  appear:  (1)  That 
defendant  made  a  material  representation; 
(2)  that  it  was  false;  (3)  that  when  he 
made  it  he  knew  that  it  was  false,  or  made 
it  recklessly,  without  any  knowledge  of  its 
truth,  and  as  a  positive  assertion;  (4)  that 
he  made  it  with  the  intention  that  it  should 
be  acted  upon  by  plaintiff;  (5)  that  plain- 
tiff acted  in  reliance  upon  it;  and  (6)  that 
he  thereby  suffered  injury." 

Tested  by  these  principles  it  seems  to  us 
clear  Ijiat  the  complaint  states  a  cause  of 
action.  The  element  of  materiality  is  found 
in  the  allegation  that  the  representation  was 
made  for  the  purpose  of  inducing  the  ap- 
pellant to  procure  a  loan  for  the  woman 
introduced,  and  the  allegation  that  the  ap- 
pellant did  not  know,  and  had  no  means  of 
knowing,  that  the  woman  was  not  the  per- 
son whom  he  represented  her  to  be;  the  ele- 
ment of  false  representation,  in  the  third, 
sixth,  seventh,  and  eighth  paragraphs  of  the 
complaint;  the  element  of  knowledge,  from 
the  general  tenor  of  the  complaint,  and 
from  the  sixth  paragraph  particularly;  the 
element  of  intention,  from  the  third  para- 
graph, which  avers  that  the  introduction 
was  made  for  the  purpose  of  inducing  the 
appellant  to  procure  a  loan  for  the  woman 
introduced,  and  from  the  seventh  paragraph. 
to  the  effect  that  the  appellant  wholly  re- 
51  L.R.A.(N.S.) 


lied,  and  was  expected  by  the  defendants  to 
rely,  upon  the  introduction  and  representa- 
tion of  the  respondents  as  to  the  woman's 
identity;  the  element  of  reliance  on  the  rep- 
resentations, in  the  fifth  and  seventh  para- 
graphs of  the  complaint;  and  the  element 
of  injury,  from  the  allegation  that  he  in- 
duced his  client  to  make  the  loan  and  was 
afterwards  compelled  to  repay  the  money 
loaned  to  his  client.  It  may  be  true  that 
the  complaint  is  not  as  full  as  could  be  de- 
sired; and  it  may  be  true,  also,  that  certain 
of  its  paragraphs  are  subject  to  a  motion 
to  make  more  definite  and  certain,  but  we 
are  dear  that  that  complaint  contains  the 
elements  of  a  good  cause  of  action,  and  is 
sufficient  as  against  a  general  demurrer. 

We  shall  not  notice  in  detail  the  objec- 
tions the  respondents  urge  against  the  com- 
plaint. The  principal  one  is  that  the  com- 
plaint shows  on  its  face  that  the  appellant 
did  not  act  with  ordinary  care  or  business 
prudence  in  ascertaining  the  identity  of 
the  woman  claiming  herself  to  be  Annie  L. 
Knowles;  in  support  of  which  it  is  argued 
that  the  appellant  should  not  have  relied 
upon  the  respondents'  representations,  but 
should  have  inquired  elsewhere  concerning 
her  identity.  But,  overlooking  the  moral 
side  to  such  an  argument,— coming  as  it 
does  from  the  very  persons  who  made  the 
false  representations, — ^the  argument  itself 
is  not  sound,  in  view  of  the  allegation  in 
the  complaint  to  the  effect  that  the  appel- 
lant did  not  know,  and  had  no  means  of 
knowing,  that  the  woman  introduced  was 
not  the  person  whom  the  respondents  rep- 
resented her  to  be,  or  the  owner  of  the 
property  she  offered  to  mortgage;  there 
being  nothing  on  the  face  of  the  record  or 
the  subject-matter  of  the  controversy,  which 
indicates  that  the  allegation  is  not  true. 
The  allegations  may  be  subject  to  dispute 
after  issue  is  joined  upon  them,  but  they 
are  sufficient  in  the  respect  questioned  until 
they  are  put  in  issue. 

The  respondents  cite  and  quote  at  length 
from  the  case  of  Pigott  v.  Qraham,  48  Wash. 
348,  14  L.R.A.(N.S.)  1176,  03  Pae.  435, 
claiming  it  to  be  controlling  of  the  question 
at  bar.  That  case,  it  is  true,  was  an  action 
for  deceit  in  which  the  court  held  that  the 
plaintiff  had  no  right  to  rely  upon  the  repre- 
sentations of  the  defendant.  But  the  deci- 
sion was  rested  on  the  fact  that  the  subject- 
matter  of  the  controversy  was  before  the 
very  eyes  of  the  complaining  party  when 
the  false  representations  concerning  it 
were  claimed  to  have  been  made,  and  the 
court  held  this  fact  estopped  the  plaintiff 
to  complain  of  the  false  representations. 
But  the  facts  in  the  case  before  us  are  dif- 
ferent. Here,  as  we  say,  it  is  alleged  that 
the  appellant  did   not  know,  and   had   no 
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means  of  knowing,  the  representationa  were 
false,  and  the  surrounding  conditions  do  not 
belie  the  allegation. 

The  case  at  bar  is  novel  in  the  respect 
that  on  the  facts  presented  it  seems  to  have 
no  exact  counterpart  in  the  reported  cases. 
At  least  none  has  been  called  to  our  atten- 
tion, and  our  own  research  has  discovered 
none.  The  case  most  nearly  approaching  it 
upon  the  facts  is,  perhaps,  the  case  of  La- 
haj  V.  City  Nat.  Bank,  15  Colo.  339,  22 
Am.  St.  Rep.  407,  25  Pac.  704.  In  that 
case  Lahay  had  falsely  identified  to  the 
bank  the  holder  of  a  certificate  calling  for 
the  payment  of  money  as  the  person  who 
was  named  in  the  certificate.  The  bank 
officers  did  not  know  either  the  person  hold- 
ing the  certificate  or  the  person  named 
therein,  and  on  the  faith  of  the  representa- 
tions made  by  Lahay  paid  the  money  due 
thereon  to  the  holder.  It  afterwards  de- 
veloped that  the  person  identified  was  not 
entitled  to  cash  the  certificate,  and  the 
bank  was  compelled  to  pay  the  money  a 
second  time  at  the  suit  of  the  true  owner. 
After  doing  so  it  brought  an  action  against 
Lahay  to  recover  as  for  deceit  upon  his 
false  representation,  and  recovered  in  the 
trial  court.  On  the  appeal  of  Laliay  the 
judgment  was  affirmed  in  the  reported  case. 
Passing  upon  the  questions  urged  for  re- 
versal, the  court  said:  "The  action  is 
founded  upon  the  deceit  practised  upon  ap- 
pellee by  appellant,  by  means  of  which  ap- 
pellee was  induced  to  pay  the  amount  of 
the  certificate  to  D'Armenthal,  who  had  no 
claim  to  the  money,  instead  of.  to  John 
Phillipe,  who  alone  was  entitled  to  receive 
the  same.  Counsel  contend,  however,  that 
appellant  is  not  liable  on  account  of  his 
false  statement,  because  he  is  not  shown  to 
have  had  knowledge  of  its  falsity  at  the  time 
of  making  the  same.  The  question  thus 
presented  was  betore  the  court,  and  care- 
fully considered  in  an  early  case.  See  Sellar 
V.  Clelland,  2  Colo.  532.  It  was  then  held 
that  the  intention  of  one  party  to  deceive 
and  defraud  another  was  sufficiently  made 
out  by  showing  that  a  false  affirmation  had 
in  fact  been  made  by  the  party,  concerning 
a  matter  about  which  he  had  no  actual 
knowledge,  under  circumstances  showing 
that  the  matter  spoken  about  was  better 
known  to  the  party  making  the  representa- 
tions than  to  the  other  party.  And  to  the 
general  rule  requiring  a  party  relying  upon 
false  representations  to  show,  not  only  that 
they  were  false,  but  that  the  party  making 
the  same  knew  such  to  be  the  case,  some 
exceptions  were  pointed  out;  as  when  one, 
as  in  this  case,  positively  assures  another 
that  a  certain  statement  is  true,  profes- 
sing at  the  time  to  speak  of  his  own  knowl- 
edge, and  about  a  matter  not  known  to  the 
party  to  whom  the  representations  are  made, 
51  L.R.A.(N.S.) 


he  eannot  be  allowed  to  complain  because 
another  has  placed  too  much  reliance  upoa 
the  truth  of  what  he  himself  has  stated.  In 
the  language  of  the  learned  judge  writing 
the  opinion  in  the  case  of  Sellar  v.  Clelland, 
supra:  'In  such  a  case  the  proof  would 
seem  to  be  complete  when  it  was  shown 
that  the  defendants  made  the  representa- 
tions; that  they  were  made  to  induce  plain- 
tiffs to  enter  into  the  contract;  that,  rely- 
ing upon  the  same,  they  did  enter  into  the 
contract;  that  the  representations  were 
false;  that  the  plaintiffs  sustained  damage; 
and  that  such  damage  was  occasioned  by 
reason  of  the  falsity  of  such  representa- 
tions'. The  statute  of  frauds  and  perjuries 
cannot  be  invoked  in  this  case  to  shield  ap- 
pellant. His  liability  docs  not  grow  out  of 
any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another;  nor  is 
he  sought  to  be  held  upon  any  agreement 
required  to  be  in  writing.  Appellant  is 
shown  to  have  stated  as  of  his  own  knowl- 
edge that  Paul  D'Armenthal  was  in  fact 
John  Phillipe,  and  that  this  representation! 
was  made  for  the  express  purpose  of  induc- 
ing appellee  to  pay  over  the  money.  It  is 
also  ^own  that  the  bank,  relying  upon  such 
representation,  did  pay  the  money  to  D*Ar- 
menthal,  supposing  him  to  be  John  Phillipe 
entitled  to  receive  the  same.  The  repre- 
sentations were  in  fact  false,  and  damages 
were  sustained  thereby.  Every  element  nec- 
essary to  a  recovery  under  the  decision 
in  Sellar  ▼.  Clelland  was  here  made  out. 
The  correctness  of  the  decision  in  that  case 
is  not  questioned.  It  is  well  supported  by 
authority,  and  must  control  here."  This 
case  in  principle  is  the  same  as  the  case  at 
bar,  and  is  authority  for  the  conclusion  that 
false  representations  as  to  the  identity  of 
a  person  are  actionable,  if  made  to  induce 
another  to  act  thereon,  and  such  other  does 
so  act  thereon  to  his  prejudice. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer  and  permit  the 
case  to  proceed  in  due  course. 

Crow,  Ch.  J.,  and  Monnt,  Parker,  and 
Morris,  J  J.,  concur. 

Petition  for  rehearing  denied. 


MICHIGAN   SUPRGBCE   COURT. 

LANSING  E.  LINCOLN,  Admr.,  etc.,  of  Ion 
Lincoln,  Deceased,  Plff.  in  Err., 

V. 

DETROIT  &  MACKINAC  RAILWAY  COM- 

PANY. 

(—  Mich.  — ,  146  N.  W.  405.) 

Death  —  minor  —  action  by  parent. 

1.  An  action  for  the  benefit  of  a  parent 
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for  ih%  inBtantaneous  death  of  his  minor 
•on  through  another's  negligence  ia  not  pre- 
cluded under  a  statute  providing  that  if  the 
negligence  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  person  injured 
to  maintain  an  action  to  recover  damages 
in  respect  thereof,  an  action  may  be  main- 
tained for  the  benefit  of  his  next  of  kin,  by 
the  fact  that  recovery  is  limited  to  the  loss 
of  the  child's  earnings  during  minority  and 
that  the  child  could  not  have  recovered  for 
loss  of  sudi  earnings. 

£vldence  —  death  —  presumption  of 
care. 

2.  The  presumptiiHi  of  due  care  on  the 
part  of  one  drowned  while  using  an  unsafe 
boat  will  support  a  recovery  for  his  death 
against  the  one  who  let  the  boat  to  him,  and 
is  shown  to  have  been  guilty  of  negligence  in 
so  doing. 

(March  26,  1914.) 

ERROR  to  the  Circuit  Court  for  Arenac 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiflfs 

Note.  —  Nature  of  right  of  action  in 
favor  of  injured  person,  which  toill 
satisfy  the  conditfon  of  the  death  stat^ 
ute  in  the  event  of  his  death. 

But  one  case  in  addition  to  Lincoln  v. 
Detboit  &  M.  R.  Co.  has  been  found  to  dis- 
cuss the  precise  question  indicated  by  the 
above  title.  That  case,  Johnson  v.  Eau 
CUire,  149  Wis.  194,  136  N.  W.  481,  involves 
a  statute  giving  a  right  of  action  for  the 
benefit  of  relatives  of  the  deceased  whenever 
death  is  caused  by  wrongful  act  or  neglect 
such  as  would  have  entitled  the  party  in- 
jured to  recover  if  death  had  not  ensued. 
In  harmony  with  the  Lincoln  Case  the 
court  said  in  effect  that,  although  the  dam- 
ages recoverable  under  the  statute  were  dif- 
ferent from  those  that  could  have  been  re- 
covered by  the  deceased  if  death  had  not 
ensued,  still  the  right  of  action  under  the 
death  statute  was  not  affected,  since  the 
question  whether  the  deceased,  had  he  sur- 
vived, could  have  maintained  an  action,  is 
the  test  of  the  right  to  maintain  the  statu- 
tory action  and  recover. 

There  are  other  cases  which  refer  to  the 
difference  between  the  damages  recoverable 
by  an  injured  person,  and  those  which  his 
representatives  may  recover  if  the  injuries 
result  in  death,  but  none  of  them  have  been 
found  even  to  intimate  that  this  in  any  wav 
affected  the  right  of  action  under  the  death 
statute.  Those  cases  therefore  are  of  no 
value  in  the  present  connection.  No  at- 
tempt has  been  made  to  present  the  cases  of 
instantaneous  death,  or  the  decisions  in 
which  the  deceased,  if  he  had  survived, 
would  have  been  denied  recovery  under  de- 
fenses of  release,  compromise,  assignment, 
contributory  negligence,  imputed  negligence, 
assumption  of  risk,  fellow  servants,  or 
want  of  notice  to  the  defendant  where  notice 
M  L.R.A.(N.S.) 


intestate,  for  which  defendant  was  allafsd 
to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  C.  Cook  and  Tom 
Bechraft  for  plaintiff  in  error. 

Mr.  James  McNamara,  with  Messrs. 
Henry,  Henry,  &  Henry,  for  defendant 
in  error: 

There  can  be  no  recovery  because  if 
death  had  not  ensued,  "the  party  injured," 
Ion  Lincoln,  could  not  have  sued  the  defend- 
ant for  the  recovery  of  his  earning  power, 
for  that  belonged  to  his  parents. 

Within  the  confines  of  the  "death  act," 
must  be  found  the  right  to  claim  damages 
against  defendant,  if  it  exists,  and  if  this 
statute  does  not  give  the  right  for  recovery, 
then  no  right  exists. 

Verlinde  v.  Michigan  C.  R.  Co.  165  Mich. 
371,  130  N.  W.  317;  8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  854,  855,  858,  864,  887 ;  Walker 
V.  Lansing  k  Suburban  Traction  Co.  156 
Mich.  516,  121  N.  W.  271;  Stevenson  v. 
W.  M.  Ritter  Lumber  Co.  108  Va.  575,  18 

is  required,  as  in  the  case  of  a  municipal 
corporation. 

So,  also,  as  to  cases  which  turn  upon  the 
fact  that,  although  the  defendant's  conduct 
was  such  as  is  ordinarily  actionable,  the 
deceased,  had  he  survived,  could  have  main- 
tained no  action  because  of  some  personal 
disability,  or  because  of  some  other  technical 
reason.  As  an  example  of  such  cases,  refer- 
ence may  be  had  to  Wilson  v.  Brown,  — 
Tex.  Civ.  App.  — ,  154  S.  W.  322,  holding 
that  a  statute  giving  a  right  of  action  for 
death  from  a  wrongful  act  of  such  a  char- 
acter as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain 
an  action,~-did  not  authorize  an  action  by 
a  guardian  in  behalf  of  his  wards  for  the 
killing  of  their  mother  by  her  husband, 
where,  as  in  Texas,  a  married  woman  can- 
not maintain  an  action  against  her  husband 
for  a  tort  committed  against  her  by  him. 

Generally,  as  to  parents'  common-law 
right  of  action  for  loss  of  services  of  child 
whose  death  is  caused  by  negligence,  see  the 
notes  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Beall,  41 
L.RJk.  807,  and  Stevenson  v.  Ritter  Lumber 
Co.  18L.R.A.(N.S.)  316. 

As  to  how  many  distinct  causes  of  action 
arise  from  injuries  resulting  in  death,  see 
the  note  to  Louisville  &  N.  R.  Co.  v.  Mc- 
Elwain,  34  L.RJl.  788.  This  note  is  supple- 
mented by  the  note  to  Stewart  v.  United 
Electric  Light  &  P.  Co.  8  L.R.A.(N.8.)  384, 
entitled.  Several  actions  for  wrongful  death ; 
the  note  to  Mahoning  Valley  R.  Co.  v.  Van- 
Alstine,  14  L.R.A.(N.S.)  893,  dealing  with 
the  right  to  maintain  both  an  action  for 
the  beneficiary,  and  an  action  for  injury 
suffered  by  one  killed  by  another's  negli- 
gence; and  the  note  to  Hendricks  v. 
American  Exp.  Co.  32  L.R.A.(N.S.)  867,  on 
the  point  as  to  the  right  to  recover  in  one 
action  for  the  death  of  a  person  and  for  his 
suffering  before  death.  L.  A.  W.     ^ 
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LJLA.(NJ3.)  S16,  62  S.  E.  361;  Lnbnmo 
v.  Atlantic  Milb,  19  R.  I.  120,  34  L.RJk. 
707,  32  Atl.  206;  Gulf,  C.  ft  S.  F.  R.  Co. 
T.  Beall,  01  Tex.  310,  41  L.RJ^.  807,  66  Am. 
8t.  Rep.  802,  42  S.  W.  1064;  Mobile  L.  Ins. 
Co.  v.  Brame,  06  U.  S.  760,  24  L.  ed.  682; 
Baker  v.  Bolton,  1  Campb.  403,  10  Reviaed 
Rep.  734;  Osborn  t.  Gillett,  L.  R.  8  Exch. 
88,  42  L.  J.  Exch.  N.  S.  63;  OlMer  y.  Hough- 
ton County  Street  R.  Co.  134  Mich.  367, 
104  Am.  St.  Rep.  607,  06  N.  W.  434,  3  Ann. 
Caa.  63;  West  ▼.  Detroit  United  R.  Co.  160 
Mich.  260,  123  N.  W.  1101. 

Stoney  J.y  deliyered  the  opinion  of  the 
court: 

The  defendant  owns  and  operates  a  rail- 
way system  running  from  Pinoonning,  Bay 
County,  to  Linwood,  in  said  county,  and 
elsewhere.  It  owns,  in  connection  with  its 
railway  qrstem,  a  pleasure  resort  located 
along  its  right  of  way  at  its  station  at  Lin- 
wood, which  resort  is  contiguous  to  the 
waters  of  Saginaw  bay.  In  connection  with 
this  summer  resort,  it  operates  and  controls 
certain  amusement  features,  to  wit,  stands, 
bathing,  boating,  and  other  devices  for  the 
amusement  of  the  public,  for  profit. 

On  June  17,  1012,  plaintiff's  intestate,  a 
boy  sixteen  years  of  age,  was  a  passenger 
for  hire  on  excursicm  rates  from  his  home 
in  Pinconning  to  said  summer  resort,  to 
attend  a  school  children's  picnic  thereat. 
Upon  his  arrival  at  said  resort  he  secured  a 
ticket  from  the  defendant's  ticket  agent  for 
the  use  of  one  of  defendant's  rowboats.  He 
presented  the  ticket  to  another  agent  of 
defendant,  who  had  the  boats  in  charge, 
and  obtained  a  certain  boat  known  as  "D. 
k  M.  Ry.  Co.  No.  22"  from  the  boat  tender, 
which  was  a  14-foot  steel  rowboat.  The 
boat  was  obtained  by  plaintiff's  decedent 
for  the  purpose  of  taking  a  row  on  the 
waters  of  the  bay,  in  company  with  three 
companions  of  about  the  same  age.  Soon 
after  leaving  the  landing  the  children  were 
lost  sig^t  of,  and  it  was  afterwards  dis- 
covered that  they  had  been  drowned.  The 
action  was  brought  under  what  is  termed 
the  "death  act»"  to  recover  the  pecuniary 
damages  which  it  is  claimed  the  father  and 
mother  have  sustained  by  the  death. 

The  declaration,  after  averring  the  duty 
of  the  defendant,  alleges  that  it  failed  to 
provide  plaintiff's  intestate  and  his  three 
companions  a  reasonably  safe  and  seaworthy 
boat;  that  it  failed  to  provide  for  a  careful 
and  prudent  inspection  of  said  boat  as  to 
its  repair  before  leasing  the  same  as  afore- 
said; that  it  failed  to  maintain  the  ends, 
side,  and  bottom  of  said  boat  free  from  holes 
and  leaks  so  that  water  could  not  enter  to 
the  inside  of  said  boat  when  in  use  by  plain- 
tiff's intestate  and  his  companions  for  row- 
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ing  purposes  upon  said  water ;  that  it  failed 
to  maintain  the  strip  of  wood  around  the 
inner  side  of  said  boat,  to  which  were  at- 
tached the  prow  and  stem  seats,  to  which 
seats  were  attached  the  air  bulkheads  or 
tanks,  free  from  rot  and  other  defects,  etc, 
and  alleging  that  it  failed  in  some  six  other 
particulars,  including  that  of  permitting 
said  boat  to  be  overloaded,  and  that  said 
boat  was  a  two  passenger  boat,  etc. 

The  trial  court  having  directed  a  verdict 
for  the  defendant  upon  the  opening  state- 
ment of  plaintiff's  counsel,  without  receiving 
any  evidence,  it  becomes  necessary  to  refer 
to  such  statement.  In  such  statement  plain- 
tiff's counsel  stated,  in  substance,  that  he 
would  show  upon  the  trial  that  the  strip 
which  went  around  the  inner  side  of  the 
boat,  to  which  was  attached  the  seats,  was 
of  wood;  that  at  the  time  the  defendant's 
agent  permitted  decedent  to  get  into  the 
boat  to  go  upon  the  water  for  a  boat  ride, 
he  permitted  decedent  to  load  into  what  was 
really  a  two  passenger  boat  four  people, 
although  decedent  asked  for  a  larger  boat, 
but  was  told  that  the  boat  was  large 
enough;  that  this  was  the  first  day  of  the 
year  that  the  rowboats  were  placed  for  the 
use  of  the  public;  that  they  had  not  been 
inspected  to  determine  whether  or  not  they 
were  in  a  seaworthy  condition,  and  safe 
repair;  that  decedent  and  his  companions 
left  the  dock  at  said  resort  between  11  and 
12  o'clock  a.  m.  and  that  a  watch  found  in 
the  pocket  of  one  of  the  decedents  had 
stopped  between  12  and  1  p.  m.;  that  when 
last  seen  the  boat'  and  party  were  about  three 
quarters  of  a  mile  out  from  shore;  that 
at  the  time  the  boat  left  the  dock  in  charge 
of  said  party,  it  was  in  bad  condition,  and 
water  was  entering  into  the  boat  through 
seams  in  the  rusting  metal,  it  being  an  old 
boat,  and  had  not  been  repainted  or  over- 
hauled; that  there  were  lying  up<Hi  the 
beach  and  at  hand  larger  boats  of  sufficient 
capacity  to  carry  four  and  six  passengers-; 
that  the  hull  of  the  boat  furnished  by  de- 
fendant to  decedent  was  constructed  of 
steel;  that  the  boat  was  not  found,  but 
that  there  were  found  floating  on  the  sur- 
face, supported  by  the  rear  seat,  the  stem 
bulkhead  and  the  boat  mark,  "Boat  No.  22 
D.  k  M.;"  that  the  bulkhead  under  the 
seat  was  an  oblong  can,  which*  should  have 
been  air-tight;  that  around  the  edge  of  this 
seat,  when  it  was  found,  there  were  several 
screw  nails  still  sticking  through  the  wood 
of  the  scat  board ;  that  on  the  ends  of  these 
screw  nails  were  particles  of  decomposed 
rotten  wood  still  adhering,  the  screw  nails 
having  pulled  loose  from  the  boat;  that  the 
air  tank,  which  should  have  been  nonslnk- 
able,  was  full  of  water,  and  only  floated  by 
reason   of  the  board's   buoyancy;    that  al- 
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thou^  the  inspector  was  there,  he  had  re- 
ceived from  defendant  no  orders  to  inspect 
■aid  boat;  that  it  had  been  the  custom  of 
defendant  in  prior  years  to  furnish  a  beach 
patrol  with  a  field  glass,  but  that  no  parol 
was  provided  hj  defendant  at  this  time; 
that  the  bay  or  water  adjacent  to  this  re- 
sort was  very  dangerous,  and  subject  to 
sudden  wind  squalls, — all  of  which  was 
known  to  defendant,  but  not  to  decedent, 
and  that  defendant  paid  no  attention  to  the 
safety  of  the  plaintiff's  decedent  and  his 
companions.  Damages  were  claimed  under 
S§  6308  and  6309,  Compiled  Laws,  relating 
to  railroad  companies,  and  §§  10427  and 
10428,  Compiled  Laws. 

It  was  the  claim  of  the  defendant  that  by 
a  proper  construction  of  the  statutes,  above 
cited,  there  could  be  no  recovery  in  the  case, 
because  if  death  had  not  ensued,  the  "party 
injured,"  Ion  Lincoln,  could  not  have  sued 
the  defendant  for  the  recovery  of  his  earn- 
ing power,  for  that  belonged  to  his  parents, 
and  also  for  the  further  reason  that  the 
cause  of  death  was  wholly  conjectural. 

The  trial  court,  after  a  lengthly  argu- 
ment by  counsel,  but  without  stating  any 
reasons  therefor,  directed  a  verdict  and 
judgment  for  the  defendant.  The  plaintiff 
has  brought  the  case  here  by  writ  of  error, 
and  by  proper  assignments  of  error  he 
claims:  (1)  That  under  the  statutes  above 
cited,  the  plaintiff  may  maintain  an  action 
for  the  drowning  of  his  intestate,  who  was 
a  minor  sixteen  years  of  age,  occasioned  by 
the  wrongful  act,  neglect,  and  default 
of  defendant,  in  having  furnished  plaintiff's 
intestate  with  an  unsafe  and  unseaworthy 
boat;  (2)  that  death  by  drowning  is  an 
instantaneous  death:  (3)  that  the  measure 
of  damages  would  be  the  amount  found  by 
the  jury  that  they  should  deem  fair  and 
just  with  reference  to  the  pecuniary  in- 
jury resulting  from  such  death,  to  the  per- 
sons who  may  be  entitled  to  such  damages 
when  recovered,  to  wit,  the  earning  power 
of  decedent  from  the  time  of  his  death  until 
he  became  twenty  one  years  of  age,  less  what 
it  would  cost  for  his  maintenance,  under 
the  rule  as  stated  in  Black  v.  Michigan  C. 
R.  Co.  146  Mich.  668,  109  N.  W:  1052;  (4) 
that  damages  recoverable  under  the  statutes 
cited  are  held  to  be  assets  of  decedent's 
estate,  and  should  be  so  considered,  even 
before  recovery  had  thereunder;  (5)  that 
the  case  as  stated  by  counsel  did  not  leave 
the  cause  of  death  conjectural. 

We  quote  the  following  from  the  brief  of 
defendant  and  appellee:  "In  the  state- 
ments made  by  plaintiff's  counsel  in  the  cir- 
cuit court  and  in  his  brief  filed  in  this 
court,  the  following  admissions  are  made, 
which  to  some  extent  limit  the  scope  of  dis- 
cussion on  the  questions  of  law:  (1)  That 
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plaintifiTs  decedent.  Ion  Lincoln,  was  a 
minor,  sixteen  years  of  age  at  the  time  of 
his  death;  (2)  that  plaintiff's  decedent  came 
to  his  death  on  the  17th  day  of  June,  1912, 
by  drowning;  that  no  one  was  a  witness  to 
the  occasion  of  this  death;  (3)  that  the 
death  of  plaintiff's  decedent  was  instantane- 
ous; (4)  that  the  measure  of  damages  re- 
covers^le  in  this  case  was  plaintiff's  deced- 
ent's earning  powers  up  to  the  time  he  be- 
came of  age,  less  what  it  would  cost  for  his 
maintenance,"  also  quoting  plaintiff's  third 
proposition  as  above  set  forth;  "(5)  that 
no  damages  can  be  recovered  under  the  com- 
mon law  for  the  death  of  an  individual;  (6) 
that  no  recovery  can  be  had  in  this  case, 
other  than  by  virtue  of  the  statute  laws  of 
this  state,  vie,*'  referring  to  the  statutes 
cited  by  plaintiff.  .  .  .  "We  shall  as- 
sume that  each  and  every  one  of  the  above 
allegations  is  agreed  upon  and  conceded  to 
be  true,  and  from  such  premises  we  shall 
briefiy  consider  the  law  which  must  control." 
1.  We  summarize  the  following  from  the 
American  authorities:  The  death  loss  act 
of  the  English  statute  of  1846  (Stat.  9  & 
10  Vict.  93),  commonly  called  "Lord  Camp- 
bell's act,"  and  the  various  laws  of  a  sim- 
ilar kind  that  have  been  modeled  after  it, 
gave  a  new  cause  of  action  unknown  to  the 
common  law,  for  the  benefit  of  certain  desig- 
nated classes  of  surviving  relatives.  Such 
relatives  do  not  take  the  cause  of  action  for 
damages  to  the  deceased  by  transfer  to 
them  by  operation  of  law,  or  otherwise,  but 
are  enabled  by  the  statute  to  recover  the 
pecuniary  loss  to  themselves  caused  by  the 
wrongful  taking  off  of  the  decedent,  the  con- 
tinuation of  whose  life  would  have  been 
beneficial  to  them.  The  action  accrues  to 
the  surviving  beneficiary  mentioned  in  the 
statute  by  reason  of  the  death  of  the  in- 
jured person  caused  by  the  wrongful  act 
of  another.  It  is  strictly  not  proper  to 
say  that  it  is  a  cause  of  action  which  sur- 
vives; it  is  rather  a  new  action  given  by 
M  10427  and  10428,  Compiled  Laws,  which 
can  be  brought,  not  for  the  benefit  of  the 
estate,  but  solely  for  the  benefit  of  the  bene- 
ficiaries named  in  the  statute.  The  above 
sections,  when  compared  with  §  10117, 
Compiled  Laws,  are  made  plain.  They  re- 
fer to  entirely  distinct  losses  recoverable  in 
different  rights.  Section  10117  refers  to 
the  right  of  the  deceased  for  the  loss  and 
injury  occasioned  to  him.  Sections  10427 
and  10428  refer  to  the  right  of  the  surviv- 
ing relatives  as  beneficiaries  for  the  loss 
to  them.  Both  are  dependent  on  the  in- 
jury. The  language  of  one  provision  is 
that  "actions  for  personal  injuries  shall 
survive,"  and  of  the  other  "in  case  of  the 
death  of  a  person  by  the  wrongful  act  of 
another."  Section  10117  creates  no  new  lia- 
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hiUtj,  but  prevents  the  lapsing  b7  death 
of  an  old  one,  while  §§  10427  and  10428 
create  a  new  liability,  one  not  known  to 
the  common  law. 

The  case  of  Read  v.  Great  Eastern  R.  Co. 
L.  R.  3  Q.  B.  655,  9  Best  &  8.  714,  37  L. 
J.  Q.  B.  N.  S.  278,  18  L.  T.  N.  S.  82,  16 
Week.  Rep.  1040,  is  often  referred  to.  The 
decision  there  is  only  to  the  effect  that  if 
an  injured  person  have  satisfaction  of  his 
claim  before  death,  subsequent  death  from 
the  injuries  does  not  confer  a  right  of  action 
upon  surviving  relatives;  that  such  right 
exists  only  where  there  is  an  existing  claim 
for  damages  therefor  at  the  time  of  his 
death.  Justice  Blackburn,  who  delivered  the 
opinion,  said,  in  substance,  that  the  proper 
construction  of  the  statute  is  that  it  gives 
a  right  of  action  to  certain  surviving  rel- 
atives of  a  person  when  death  was  caused 
by  the  wrongful  act  of  another,  where  he 
had  not  received  satisfaction  in  his  life- 
time, and  that  to  go  further  would  be  strain- 
ing the  language  of  the  law.  The  language 
of  our  statute  (§  10427)  is  that  liability  of 
the  wrongdoer  exists  where  the  deceased 
could  have  recovered  if  death  had  not  en- 
sued. That  clearly  excludes  the  idea  that 
where  the  decedent  receives  satisfaction  for 
his  injuries,  the  conditions  requisite  to  the 
right  of  surviving  relatives  may  exist  not- 
withstanding. There  is  nothing  in  Read  v. 
Great  Eastern  R.  Co.  in  conflict  with  Blake 
V.  Midland  R.  Co.  10  Eng.  L.  k  Eq.  Rep. 
443,  where,  in  a  very  instructive  opinion  by 
Coleridge,  J.,  it  is  said  that  Lord  Campbell's 
act  does  not  transfer  to  the  surviving  rel- 
atives mentioned  the  claim  for  damages 
previously  possessed  by  the  deceased,  but 
gives  to  them  an  independent  cause  of  ac- 
tion for  damages  peculiarly  incident  to 
their  relations  to  the  deceased.  As  was  well 
said  by ,  Marshall,  J.,  in  Brown  v.  Chicago 
ft  N.  W.  R.  Co.  102  Wis.  146,  44  L.R.A. 
679,  77  N.  W.  751,  6  Am,  Neg.  Rep.  255,  in 
speaking  of  the  last  two  cited  cases:  "The 
two  cases  are  often  cited  to  opposite  views 
but  are  in  fact,  when  correctly  understood, 
in  perfect  harmony.  The  one  holds 
that  the  right  of  the  relatives  named  in  the 
statutes  is  separate  and  distinct  from  that 
possessed  by  the  deceased;  the  other,  that 
the  right  of  the  relatives  is  contingent  on 
the  death  of  the  injured  person  without 
having  satisfied  his  claim  for  damages.*' 
See  Id.  102  Wis.  137. 

In  Cooley  on  Torts,  at  page  263,  that  emi- 
nent author,  in  speaking  of  Lord  Campbeirs 
act,  says:  '^t  is  seen,  on  a  perusal  of  this 
statute,  that  it  gives  an  action  only  when 
the  deceased  himself,  if  the  injury  had  not 
resulted  in  his  death,  might  have  maintained 
one.  In  other  words,  it  continues  for  the 
benefit  of  the  wife,  husband,  etc.,  a  right 
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of  action  which,  at  the  common  law,  would 
have  terminated  at  the  death,  and  enlarges 
its  scope  to  embrace  the  injury  resulting 
from  the  death.  ...  If,  therefore,  the 
party  injured  had  compromised  for  ihe  in- 
jury, and  accepted  satisfaction  previous  to 
the  death,  there  could  have  been  no  further 
right  of  action,  and  consequently  no  suit 
under  the  statute.  It  is  a  logical  conclu- 
sion, also,  that  if  the  negligence  of  the  per- 
son killed  contributed  proximately  to  the 
fatal  injury,  no  action  can  be  maintained  on 
the  statute,  because  he  himself  could  have 
brought  none  had  the  injury  not  proved 
fatal.  So,  if  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  no  action 
will  lie  under  the  statute  against  the  mas- 
ter, unless  the  statute,  by  construction,  ap- 
pears to  give  it  in  such  ease.  A  question 
has  also  been  made  in  some  states  whether 
suit  could  be  maintained  where  the  death, 
was  instantaneous;  and  in  Massachusetts, 
under  a  somewhat  nice  and  technical  con- 
struction of  the  statute,  it  was  decided  that 
the  action  would  not  lie  in  such  a  case.  But 
probably  under  no  existing  statute  would 
it  be  so  held  now."  In  speaking  of  the  meas- 
ure of  damages  in  such  action,  at  page  272, 
the  same  author  says:  "If  a  parent  suea 
for  the  killing  of  a  minor  child,  who  is  yet 
too  young  to  render  services,  it  is  manifest 
that  for  the  time  being  there  could  be  no 
pecuniary  loss  whatever,  and  whether  the 
child,  if  living,  would  ever  become  service- 
able, must  be  matter  for  speculation  only. 
Yet,  as  the  statutes  plainly  give  the  right 
of  action  for  the  benefit  of  the  parent  with- 
out restriction  to  circumstances,  but  mani- 
festly assume  that  there  is  some  injury  in 
every  case,  the  right  to  recover  in  these 
cases  must  be  deemed  unquestionable,"— cit- 
ing cases. 

The  act  known  as  "Lord  Campbell's  act," 
and  frequently  referred  to  as  the  "death 
act,"  was  adopted  by  the  legislature  of  this 
state  in  1848.  With  a  slight  amendment  in 
§  2,  indicated  below,  the  act  is  now  em- 
braced in  §§  10427  and  10428,  Compiled 
Laws. 
As  originally  enacted  it  was  as  follows: 
"Section  1.  Be  it  enacted  by  the  senate 
and  house  of  representatives  of  the  state 
of  Michigan,  whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  n^lect 
or  default,  and  the  act,  neglect  or  default 
is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action,  and  recover  damages,  in  respect 
thereof,  then  and  in  every  such  case,  the 
person  who,  or  the  corporation  which  would 
have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  in- 
jured, and  although  the  death  shall  have 
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been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

"Sec  2.  Every  such  action  shall  be 
brought  by,  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and 
the  amoimt  recovered  in  every  such  action, 
ahall  be  for  the  exclusive  benefit  of  the 
ftndow  and  newt  of  kin  of  euch  deceased 
person  and  shall  he  distributed  to  such 
v>idoio  and  nact  of  kin  in  the  proportions 
provided  by  law  in  relation  to  the  distribu- 
tion of  personal  property,  left  by  persons 
dying  intestate;  and  in  every  such  action, 
the  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just,  with  reference  to 
the  pecuniary  injury  resulting  from  such 
death,  to  the  wife  and  next  of  kin  of  such 
deceased  person." 

In  §  2  amendment  was  by  striking  out 
words  in  italics  and  inserting  "distributed 
to  the  persons  and." 

Counsel  for  defendant  contend  that  the 
clause  of  the  statute  which  must  control 
is  the  following:  "And  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof," — and  the  claim  is  asserted 
that,  had  not  death  ensued.  Ion  Lincoln 
could  not  have  maintained  an  action  for 
the  recovery  of  his  earning  power,  for  that 
would  belong  to  his  parents.  We  do  not 
agree  with  counsel's  construction  of  this 
language.  We  have  already  shown,  by  quo- 
tation from  Cooley  on  Torts,  what  that 
suthor  understood  by  the  words  in  parenthe- 
sis in  the  above  quotation.  He  says:  "It 
is  seen,  on  a  perusal  of  this  statute,  that  it 
gives  an  action  only  when  the  deceased  him- 
self, if  the  injury  had  not  resulted  in  his 
death,  might  have  maintained  one."  •  The 
author  then  illustrates  by  showing  that  if 
the  injured  party  had  compromised  for  the 
injury,  and  accepted  satisfaction  previous 
to  his  death,  there  could  be  no  further 
right  of  action,  or  if  he  had  been  guilty  of 
contributory  negligence,  no  action  could  be 
maintained  on  the  statute,  because  he  him- 
self could  have  brought  none  had  *the  injury 
not  proved  fatal.  He  then  proceeds  to  show 
that  if  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  servant,  the  result  would 
be  the  same.  Let  us  suppose  that  instead 
of  having  been  drowned,  the  decedent  had, 
by  the  wrongful  act  of  the  defendant,  lost 
a  leg  or  an  arm.  Would  it  be  contended 
that  he,  although  a  minor,  could  not,  in 
such  case,  maintain  an  action  for  the  in- 
jury, including  his  pain  and  suffering? 
True,  his  measure  of  damages  in  such  a  case 
would  be  diflferent  from  that  of  the  plain- 
tiff in  this  case.  But  that  fact  does  not 
meet  or  answer  the  question.  The  statute 
does  not  say  that  he  must  be  able  to  main- 
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tain  the  same  action  and  recover  the  same 
damages,  but  "an  action  and  recover  dam- 
ages in  respect  thereof."  In  respect  of 
what?  Manifestly,  for  the  same  wrongful 
act,  neglect,  or  default.  So  we  say  that, 
although  the  measure  of  damages  may 
differ,  the  cause  of  action  is  the  same;  that 
is,  the  wrongful  act,  neglect,  or  default. 
We  are  of  opinion  that  counsel  place  a 
wrong  interpretation  upon  the  language  of 
the  statute. 

It  is  also  claimed  by  defendant  that  the 
case  of  Verlinde  ▼.  Michigan  C.  R.  Co.  165 
Mich.  371,  130  N.  W.  317,  disposes  of  the 
question  in  favor  of  the  contention  of  the 
defendant.  That  action  was  brought  under 
the  "survival  act,"  so  called,  the  boy  hav- 
ing lived  two  hours  after  his  injury.  The 
declaration  contained  one  count,  and  averred 
the  right  of  the  father  and  mother  to  re- 
cover damages  for  pecuniary  loss  and  in- 
jury, and  the  deprivation  "of  the  value  of 
the  services,  assistance,  aid,  comfort,  socie- 
ty, and  prospective  earnings  of  intestate 
until  he  would  have  arrived  at  the  age  of 
twenty-one  years,"  to  the  amount  of  $5,000, 
and  also  that  intestate  would  after  becom- 
ing twenty-one  years  old,  have  earned  $40 
a  month,  and,  in  consequence  of  his  injuries, 
he  suffered  great  pain,  and  his  estate  had 
suffered  a  loss  thereby  through  pain  and 
suffering,  and  what  he  would  have  earned 
after  he  became  twenty  one  years  old  dur- 
ing his  expectancy  of  life,  etc.  At  the  begin- 
ning of  the  testimony,  defendant's  counsel 
objected  to  the  reception  of  any  testimony, 
for  the  reason  that  there  was  a  mis- 
joinder of  causes  of  action  in  one  count. 
The  objection  was  overruled  and  exception 
taken.  Later  in  the  course  of  the  trial,  the 
following  paper,  executed  by  the  parents, 
was  received  in  evidence,  against  the  ob- 
jection and  exqeptlon  of  counsel  for  defend- 
ant: "We,  the  parents  of  Peter  Verlinde, 
formerly  of  Waters,  Michigan,  now  de- 
ceased, hereby  severally  surrender  to  the 
estate  of  said  Peter  Verlinde,  all  right  of 
action  for  damages  for  the  injuries  sus- 
tained by  him  and  his  consequent  death  on 
June  20,  1908,  through  the  claimed  negli- 
gence of  the  Michigan  Central  Railroad 
Company,  ind  all  loss  of  earnings  and  earn- 
ing capacity  during  his  minority,  which 
otherwise  would  have  existed  in  us,  or 
either  of  lui,  hereby  granting  such  rights 
and  claims  to  the  said  estate,  and  severally 
releasing  such  company  from  all  such  rights 
and  claims  upon  our  several  parts."  The 
language  of  Justice  Blair,  who  wrote  the 
opinion,  upon  the  points  here  involved,  was 
as  follows:  "We  are  of  the  opinion  that 
the  defendant's  objections  to  tJie  declara- 
tion and  charge  based  thereon  are  well 
founded.     The  plaintiff  could  not  combine 
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in  one  count  a  claim  for  Iobs  of  bia  aon'a 
services  with  his  claim  as  administrator 
under  the  survival  act,  and  recover  for  both 
in  the  same  action.  Walker  v.  Lansing  & 
Suburban  Traction  Go.  144  Mich.  685,  108 
K.  W.  90;  id.,  166  Mich.  514,  121  N.  W. 
271;  Foumier  v.  Detroit  United  R.  Co. 
157  Mich.  589,  122  N.  W.  299.  Neither 
could  the  administrator  combine  in  one 
count  a  claim  under  the  death  act,  so  called 
and  a  claim  under  the  survival  act, 
and  recover  both  classes  of  damages.  Dol- 
son  V.  Lake  Shore  k  M.  S.  R.  Co.  128  Mich. 
444,  87  N.  W.  629;  Carbary  ▼.  Detroit 
United  R.  Co.  157  Mich.  683,  122  N.  W.  367. 
Independent  of  statute,  the  father  could 
only  recover  for  the  loss  of  services  ac- 
cruing between  the  injury  and  the  death. 
Hyatt  V.  Adams,  16  Mich.  180;  Merkle  v. 
Bennington  Twp.  58  Mich.  156,  55  Am.  Rep. 
666,  24  N.  W.  776.  No  cause  of  action  sur- 
vived for  loss  of  services,  which  belonged 
to  the  father.  Walker  v.  Lansing  k  Sub- 
urban Traction  Co.  supra.  And  the  father 
could  not  confer  upon  the  administrator  a 
cause  of  action  for  loss  of  services  subse- 
quent to  death  which  he  himself  did  B«t 
possess.*' 

We  cannot  agree  with  the  contention  of 
defendant  relating  to  the  Verlinde  and  Wal- 
ker Cases,  for  they  should  be  view  to- 
gether. In  the  Walker  Case,  suit  was 
brought  under  the  "survival  act,"  and  the 
damages  which  the  administrator  could  re- 
cover were  those  which  Mrs.  Walker  could 
have  recovered  in  her  lifetime  had  she  lived 
to  prosecute  the  suit.  Inasmuch  as  her 
services  belonged  to  her  husband,  she  not 
having  been  emancipated,  her  personal  rep- 
resentative, under  that  act,  could  not  re- 
cover for  the  loss  of  the  services.  The 
court  properly  said,  therefore:  '*No  action 
survived  for  the  loss  of  services,  which  be- 
longed to  the  husband."  In  the  Verlinde 
Case,  the  father  claimed  the  right  to  re- 
cover for  the  loss  of  his  minor  son's  ser- 
vices in  an  action  brought  under  the  "sur- 
vival act,"  and  the  court  very  properly,  we 
think,  said:  "No  cause  of  action  survived 
for  loss  of  services,  which  belonged  to  the 
father."  In  other  words,  this  court  said 
that,  inasmuch  as  the  case  was  brought 
under  the  "survival  act,"  the  only  damages 
which  the  administrator  could  recover  were 
such  as  the  boy  could  have  recovered,  and 
as  his  services  belonged  to  the  father,  he 
could  not  recover  for  those.  We  think  that 
when  the  distinction  between  the  two  causes 
of  action  is  kept  in  mind,  the  difiSculty  dis- 
appears. 

We  are  here  dealing  with  the  "death  act," 
as  all  agree,  and  we  think  that  the  instant 
case  is  readily  distinguished  from  the  cases 
above  referred  to. 
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Counsel  for  defendant  have  called  our  at- 
tention to  Osbom  V.  Gillett,  decided  in  tbe 
court  of  exchequer  of  England  in  1873,  and 
reported  in  L.  R.  8  Exch.  88,  42  L.  J. 
Exch.  N.  S.  53.  In  that  case  the  declaration 
was  for  injuries  caused  to  £.,  plaintiff** 
"daughter  and  servant,"  by  the  negligent 
driving  of  defendant's  servant,  by  reason 
whereof  she  afterwards  died;  claiming  a» 
special  damages  the  loss  of  E.'s  service* 
and  her  burial  expenses.  There  was  » 
special  plea  that  E.  was  killed  "on  the 
spot."  This  plea  was  demurred  to,  and  by 
a  divided  court  the  defendant  was  given 
judgment  on  the  plea,  and  it  was  held  that 
a  master  cannot  maintain  an  action  for  in- 
juries  which  cause  the  immediate  death  of 
his  servant.  Conceding,  what  does  not  ap- 
pear in  the  case,  that  the  daughter  was  m 
minor,  this  should  be  said  of  the  decision: 
That  it  was  not  by  a  court  of  last  resort, 
but  by  a  court  inferior  to  the  King's  bench 
and  the  common  pleas.  It  was  rendered 
twenty-five  years  after  Michigan  had  adopt- 
ed Lord  Campbell's  act,  and  after  this  court 
had  construed  that  act  in  Hyatt  v.  Adams, 
16  Mich.  180.  Where  a  foreign  statute  has 
been  construed  by  the  courts  of  the  state 
or  county  where  first  enacted,  and  subse- 
quently such  statute  is  adopted  here,  the 
general  rule  is  that  such  construction  will 
be  followed  by  the  courts  of  the  adopting 
state,  upon  the  principle  of  comity;  but 
to  this  rule  there  are  exceptions. 

Our  attention  has  also  been  called  to  Grif- 
fiths T.  Dudley,  L.  R.  9  Q.  B.  Div.  357, 
decided  in  1882,  where  Field,  J.,  said: 
''Read  v.  Great  Eastern  R.  Co.  is  a  clear 
decision  that  Lord  Campbell's  act  did  not 
give  any  new  cause  of  action,  but  only 
substituted  the  right  of  the  representative 
to  sue  in  the  place  of  the  right  which  de- 
ceased himself  would  have  had  if  he  had 
survived."  We  need  only  say  that  this  lan- 
guage is  opposed  to  the  weight  of  authority 
in  this  country,  as  evidenced  by  the  deci- 
sions and  by  text  writers.  Cooley,  Torts, 
264. 

In  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  8.  59,  at  page  69,  57  L.  ed.  417,  421, 
33  Sup.  Ct.  Rep.  192,  Justice  Lurton,  in 
speaking  of  Lord  Campbell's  act,  said: 
"This  act  has  been,  in  its  distinguishing 
features,  re-enacted  in  many  of  the  states, 
and  both  in  the  courts  of  the  states  and  of 
England  has  been  construed,  not  as  operat- 
ing as  a  continuance  of  any  right  of  action 
which  the  injured  person  would  have  had 
but  for  his  death,  but  as  a  new  or  independ- 
ent cause  of  action  for  the  purpose  of  com- 
pensating certain  dependent  members  of  the 
family  for  the  deprivation  pecuniarily  re- 
sulting to  them  from  his  wrongful  death. 
.    •    .    In  one  of  the  earliest  cases  whieb 
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«kroBe  under  the  act»  Coleridge,  J.,  said: 
It  will  be  evident  that  this  act  does  not 
transfer  this  right  of  action  to  his  represen- 
tative, but  gives  to  the  representative  a 
totally  new  right  of  action,  on  different 
principles/  Blake  v.  Midland  R.  Co.  18  Q. 
B.  93,  109.  In  Seward  v.  The  Vera  Cruz, 
Li.  R.  10  App.  Cas.  69,  Lord  Blackburn  said : 
*A  totally  new  action  is  given  against  the 
person  who  would  have  been  responsible  to 
the  deceased  if  the  deceased  had  lived,  an 
action  which  ...  is  new  in  its  species, 
new  in  its  quality,  new  in  its  principle,  in 
every  way  new,  and  which  can  only  be 
brought  if  there  is  any  person  answering 
the  description  of  the  widow,  parent,  or 
child,  who  under  such  circumstances  suf- 
fers pecuniary  loss.'  But  as  the  founda- 
tion of  the  right  of  action  is  the  original 
wrongful  injury  to  the  decedent,  it  has 
been  generally  held  that  the  new  action  is 
a  right  dependent  upon  the  existence  of  a 
right  in  the  decedent  immediately  before 
his  death  to  have  maintained  an  action  for 
his  wrongful  injury.  Tiffany,  Death  by 
Wrongful  Act,  §  124;  Louisville,  E.  &  St. 
L.  R.  Co.  V.  Clarke,  162  U.  S.  230,  38  L. 
ed.  422,  14  Sup.  Ct.  Rep.  679;  Read  v. 
Great  Eastern  R.  Co.  L.  R.  3  Q.  B.  666, 
9  Best  &  S.  714,  37  L.  J.  Q.  B.  N.  S.  278, 
18  L.  T.  N.  S.  82,  16  Week.  Rep.  1040; 
Hecht  V.  Ohio  &  M.  R.  Co.  132  Ind.  607, 
32  N.  E.  302;  Fowlkes  v.  Nashville  &  D. 
R.  Co.  9  Heisk.  829;  Littlewood  v.  New 
York,  89  N.  Y.  24,  42  Am.  Rep.  271 ;  South- 
em  Bell  Teleph.  k  Teleg.  Co.  v.  Cassin,  111 
Oa.  676,  50  L.R.A.  694,  36  S.  E.  881."  See 
also  Hurst  v.  Detroit  City  R.  Co.  84  Mich. 
539,  48  N.  W.  44.  By  the  great  weight 
of  American  authority,  the  right  to  recover 
in  such  a  case  is  maintained.  St.  Louis 
Southwestern  R.  Co.  v.  Henson,  7  C.  C.  A. 
349,  19  U.  S.  App.  169,  68  Fed.  631;  Chi- 
cago V.  Major,  18  111.  349,  68  Am.  Dec.  663; 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  v.  Bad- 
deley,  160  111.  328,  36  N.  E.  965;  Atchison, 
T.  k  S.  F.  R.  Co.  V.  Townsend,  71  Kan. 
524,  81  Pac.  206,  6  Ann.  Cas.  191. 

In  Watson  v.  St.  Paul  City  R.  Co.  70 
Minn.  614,  73  N.  W.  400,  the  right  is  recog- 
nized, but  as  the  statute  of  that  state 
specially  names  the  recipients,  and  does  not 
include  the  husband,  it  was  held  that  he 
could  not  recover;  and  the  court  calls  at- 
tention to  the  feature  that  distinguishes 
their  statute  from  ours.  This  distinguish- 
ing feature  controls  the  decisions  of  a  num- 
ber of  the  states.  Steel  v.  Kurtz,  28  Ohio 
St.  191;  Davis  v.  Guarnier,  45  Ohio  St 
470,  4  Am.  St.  Rep.  648,  16  N.  E.  360; 
Bream  v.  Brown,  5  Coldw.  168;  Trafford  v. 
Adams  Exp.  Co.  8  Lea,  96;  East  Tennessee 
V.  A  G.  R.  Co.  V.  Lilly,  90  Tcnn.  503,  18 
51  L.R.A.(N.S.) 


S.  W.  243.     There  are  states,  notably  Vir- 
ginia, holding  a  different  doctrine. 

We  think  that  the  profession  in  this 
state  would  be  surprised  were  we  to  hold, 
at  this  late  day,  that  the  father  and  mother 
of  a  minor  child  who  had  been  instantane- 
ouBly  killed  by  the  wrongful  act  of  a  de- 
fendant could  not,  through  an  administrat- 
or, maintain  a  suit  for  damages,  or  a  hus- 
band for  the  wrongful  death  of  a  wife.  Such 
right  has  been  recognized  in  many  cases  in 
this  state.  Chicago  k  N.  W.  R.  Co.  v. 
Bayfield,  37  Mich.  205,  16  Am.  Neg.  Cas. 
87;  Cooper  v.  Lake  Shore  k  M.  S.  R.  Co.  66 
Mich.  261,  11  Am.  St.  Rep.  482,  33  N.  W. 
306;  Rajnowski  v.  Detroit,  B.  C.  k  A.  R. 
Co.  74  Mich.  20,  41  N.  W.  847;  Nelson  v. 
Lake  Shore  k  M.  S.  R.  Co.  104  Mich.  582,  62 
N.  W.  993 ;  Miller  v.  Meade  Twp.  128  Mich. 
98,  87  N.  W.  131;  Black  v.  Michigan 
C.  R.  Co.  146  Mich.  568,  109  N.  W. 
1062;  Gorton  v.  Harmon,  152  Mich. 
473,  116  N.  W.  443,  16  Ann.  Cas.  461. 
Many  other  cases  might  be  added  to 
this  list.  It  is  true  that  the  precise  ques- 
tion here  discussed  was  not  raised  in  those 
cases,  but  the  right  to  maintain  the  action 
under  the  death  act  was  determined.  The 
latest  case  to  which  our  attention  has  been 
called  is  that  of  Grand  Trunk  Western  R. 
Co.  V.  Gilpin  (U.  S.  circuit  court  of  ap- 
peals, seventh  circuit)  —  C.  C.  A.  — ,  208 
Fed.  126.  It  was  there  held  that  'under  our 
statute  an  action  may  be  maintained  by  a 
husband  against  a  railroad  company  for 
the  wrongful  killing  of  his  wife,  by  which 
he  lost  her  services,  though  death  was  in- 
stantaneous. 

That  the  right  of  action  under  the  death 
act  constitutes  assets  of  the  estate  of  de- 
ceased was  held  in  Findlay  v.  Chicago  k 
G.  T.  R.  Co.  106  Mich.  700,  64  N.  W.  732. 

2.  This  brings  us  to  the  second  question 
discussed:  Was  the  cause  of  death  con- 
jectural? It  should  be  borne  in  mind  that 
there  is  no  living  witness  to  the  drowning, 
and  that  decedent  is  not  here  to  g^ve  his  tes- 
timony. In  the  absence  of  such  testimony 
the  presumption  is  that  he  and  his  com- 
panions were  in  the  exercise  of  due  care, 
which  presumption  is  sufficient  to  permit 
recovery  if  negligence  is  shown  on  the  part 
of  the  defendant.  Gilbert  v.  Ann  Arbor  R. 
Co.  161  Mich.  73,  79,  126  N.  W.  745;  Gates 
V.  Beebe,  170  Mich.  107,  135  N.  W.  934; 
Richardson  v.  Detroit  k  M.  R.  Co.  176 
Mich.  413,  142  N.  W.  832.  We  cannot  say, 
as  matter  of  law,  that  the  defendant  was 
not  guilty  of  any  of  the  alleged  negligence. 

In  La  Femier  v.  Soo  River  Lighter  k 
Wrecking  Co.  129  Mich.  596,  at  page  604, 
89  N.  W.  363,  this  court  said:  "While  it 
is  true  that,  simply  because  an  accident 
has  occurred,  negligence  is  not  to  be  pre- 
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•umfid,  BtiU,  in  determining  the  question 
of  negligence,  the  fact  that  an  accident  has 
occurred  niay  be  and  should  be  taken  into 
consideration,  in  connection  with  all  other 
facts  and  circumstances  of  the  ease,  for  the 
purpose  of  determining  whether  in  fact 
there  was  negligence." 

The  judgment  of  the  Circuit  Court  Is  re- 
versed, and  a  new  trial  granted. 


OKIiAHOBfA   SXTPREMB   OOITRT. 

JAMES  K.  PERRINE,  Plff.  in  £rr.» 

V. 

JARA6AL0V  HANACEK. 
(40  Okla.  359,  138  Pac  148.) 

Assault  —  liability  of  aider. 

If  one  present  at  a  quarrel  encourages  a 
battery,  he  assumes  the  consequences  of  the 

Headnote  by  Tubnkb.  J.' 


act  to  its  full  extent  as  much  as  the  par^ 
who  does  the  beating;  and  where  the  en- 
dence  reasonably  teaoB  to  connect  defendant 
therewith  as  an  aider  and  abetter,  this 
court  will  not  disturb  a  verdict  against 
him. 

(December  9,  1913.) 

ERROR  to  the  Superior  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  t» 
recover  damages  for  an  alleged  assault  and 
battery.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bnrwell,  Crockett,  A  Johnson^ 
for  plaintiff  in  error: 

A  party  is  bound  by  the  theory  on  which 
the  case  was  tried  in  the  court  below. 

Bullen  V.  Arkansas  Valley  &  W.  R.  Go. 
20  Okla.  819,  96  Pac.  476;  Harris  v.  First 
Nat.  Bank,  21  Okla.  189,  95  Pac.  781;  Bor- 
der V.  Carrabine,  24  Okla.  609,  104  Pac 
906;  Coyle  v.  Baum,  3  Okla.  695,  41  Pac 


JTote.  — Civil  liability  of  one  who  en- 
oourages  an  asaault  without  physioaU 
ly  participating  therein. 

The  scope  of  this  note  is  limited  strictly 
to  cases  of  encoursgement,  and  tiierefore, 
does  not  include  cases  of  assaults  made  in 
pursuance  of  reauests  of  third  persons  or 
m  execution  of  the  orders  of  superiors.  It 
is  further  limited  to  encouragement  offered 
at  the  scene  of  the  assault,  either  during 
the  assault  or  immediately  preceding. 

General  rule. 

One  who  is  present  at  the  commission  of 
an  assault,  encouraging  it  by  words,  ges- 
tures, looks,  signs,  or  any  other  means,  is 
liable  for  the  damage  as  a  principal.  Abney 
V.  Mize,  155  Ala.  391,  46  So.  230;  Hildreth 
V.  Hancock,  156  111.  618,  41  N.  E.  155; 
Phillips  V.  Phillips,  7  B.  Mon.  268;  Miller 
V.  Shaw,  4  Allen,  500;  Kuney  v.  Dutcher, 
56  Mich.  308,  22  N.  W.  866;  Brouster  v. 
Fox,  117  Mo.  App.  711,  93  S.  W.  318 
{obiter) ;  Newman  v.  Marshall,  20  Jones  & 
S.  202 ;  Daingerfield  v.  Thompson,  33  Gratt. 
136,  36  Am.  Rep.  783;  Hilmes  v.  Stroebel, 
59  Wis.  74,  17  N.  W.  539. 

"If  men  present  at  a  quarrel  encourage  a 
battery,  by  doing  so  they  assume  upon 
themselves  the  consequences  of  the  acts  done 
to  the  full  extent,  as  much  so  as  the  party 
who  does  the  beating.  Often  they  are  more 
culpable.  It  is  not  necessary  that  the  en- 
couragement should  consist  of  appeals  to 
the  ruffian  engaged  in  committing  the  bat- 
tery, or  that  he  should  know  what  they  are 
so  doing.  It  is  enough  if  they  encourage 
and  sanction  what  is  being  done,  and  mani- 
fest this  by  demonstrations  of  resistance  to 
any  who  might  desire  to  interfere  to  pre- 
vent it;  or  by  words, 'gestures,  or  acts,  in- 
dicating an  approval  of  what  is  going  on." 
Frantz  v.  Lenhart,  56  Pa.  365. 
51  L.R.A.(N.S.) 


And  although  a  party  may  not  be  ac- 
tually present,  if  he  is  near  enough  to  af- 
ford aid,  and  encourages  the  trespass,  he  is 
jointly  guilty  as  a  principal  with  the  per- 
petrator of  the  assault.  Phillips  v.  Phil- 
lips, 7  B.  Mon.  268. 

Although  one  is  not  present  when  an  ar- 
rest occurs,  if  he  sees  the  person  in  the 
custody  of  the  officers  and  encourages  them 
in  their  proceeding,  he  is,  as  a  matter  of 
law,  aiding  and  abetting  them,  and,  where 
the  arrest  amounts  to  an  assault,  must  be 
held  to  the  same  liability  as  if  actually  pres- 
ent offering  encouragement  when  the  arreqjt 
occurred.     Cooper  v.  Johnson,  81  Mo.  483. 

Where  several  engage  in  baiting  a  ped- 
dler without  any  intention  of  inflicting  in- 
jury upon  him,  and  one  act  induces  another 
until  the  peddler  is  injured  by  an  intoxi- 
cated memoer  of  the  company,  the  jury  ia 
warranted  in  finding  that  those  who  do  not 
inflict  the  injury  encourage  it  by  their  con- 
duct. Hirschman  v.  Emme,  81  Minn.  99» 
83  N.  W.  482. 

So,  in  Haycraft  v.  Grigsby,  88  Mo.  App. 
354,  it  is  said  that  "if  excessive  floggings 
or  other  punishment  is  inflicted,  the  teacher, 
and  all  who  encourage,  aid,  or  abet  him, 
are  answerable  therefor,  regardless  of 
whether  the  motive  which  prompted  him  or 
them  was  malicious  or  not." 

Generally,  as  to  liability  of  teacher  for 

Esrsonal  injury  to  pupil,   see  note   in  65- 
.R.A.  891. 

Gronan  v.  Kukkuck,  59  Iowa,  18,  12  N. 
W.  748,  upholds  an  instruction  to  the  effect 
that  one  who,  with  knowledge  of  another's, 
intention  to  commit  an  assault,  acts  in  con- 
cert with  him,  and  is  present  and  encour- 
ages the  assault,  is  liable  therefor. 

Oral  encouragement. 

In  Little  v.  Tingle,  26  Ind.  168,  the  court- 
held  proper  an  instruction  to  the  effect  that^ 
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S89;  MorriBon  ▼.  AtkisMm,  16  Okla.  571,  85 
Pac.  472,  8  Ann.  Cas.  486;  Blackwell,  E.  k 
S.  W.  R.  Co.  ▼.  Gist,  18  Okla.  516,  90  Psc. 
889;  Dodder  T.  Moberly,  28  Okla.  334,  114 
Pac.  714. 

Messrs.  Pmlett  A  Snigga  and  Selwyn 
I>onirlAa  for  defendant  in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  action  in  damages  for  an  as- 
sault and  battery  brought  by  Hanacek,  de- 
fendant in  error,  against  Jas.  K.  Perrine, 
plaintiff  in  error,  in  the  district  court  of 
Oklahoma  county.  The  last  amended  pe- 
tition substantially  states  that  on  August 
23,  1909,  defendant  and  his  son,  Walter, 
were  owning  and  operating  a  livery  stable 
in  Oklahoma  City;  that  on  said  date  one 
Halas  hired  a  buggy  from  defendant,  and, 
when  the  same  was  returned,  the  son  com- 
mitted an  assault  and  battery  upon  plain- 
tiff, a  companion  of  Halas,  with  a  club;  and 


that  defendant  was  then  and  there  present 
aiding  and  abetting  to  his  damage,  etc. 
After  answer  filed  in  effect  of  a  general 
denial,  there  was  trial  to  a  jury  and  judg- 
ment ifor  plaintiff  for  $2,939,  and  defendant 
brings  the  case  here. 

It  is  contended  that  there  is  no  evidenee 
reasonably  tending  to  prove  that  defendant 
aided  and  abetted  by  telling  his  son  to 
strike  plaintiff,  and  hence  the  court  erred 
in  overruling  the  demurrer  to  the  evidence. 
The  evidence  discloses  that  defendant  and 
his  son,  Walter,  were,  on  that  day,  keeping 
a  livery  stable  in  Oklahoma  City;  that  on 
said  date  the  plaintiff  and  one  Halas,  who 
had  been  fellow  students  at  the  imiversity 
of  Prague,  and  who  were  Bohemians,  with 
a  very  imperfect  knowledge  of  the  English 
language,  went  to  the  stable  where  Halas 
hired  a  horse  and  buggy  from  defendant, 
paying  $2  in  full  therefor,  and  drove  to  the 
country.  On  their  return  to  the  stable  they 
drove  in,  and  Halas,  who  was  a  surveyor. 


if  the  defendant  came  up  after  the  assault 
was  commenced,  and  encouraged  its  con- 
tinuance, and  it  vrais  continued  in  pursuance 
of  his  counsel,  he  was  equally  liable  with 
the  principal  therefor. 

So,  where  the  evidence  in  an  action  for 
assault  and  battery  shows  that  the  defend- 
ant, during  the  assault,  expressed  his  in- 
terest in  the  cause  of  the  principal,  and 
his  readiness  to  take  part  in  the  trouble,  in 
an  angry  and  excited  manner,  the  jury  is 
authorized  in  finding  that  the  defendant 
aided  or  encouraged  the  assault.  Cleve- 
land v.  Stilwell,  75  Iowa,  466,  39  N.  W.  711. 

One  who  curses  another  and  directs  a 
third  person  to  throw  him  out  is  jointly 
liable  with  the  third  person,  for  the  assault 
committed  in  pursuance  of  the  direction. 
Sellman  v.  Wheeler,  95  Md.  751,  54  Atl.  512. 

And  it  is  held  in  Daingerfield  v.  Thomp- 
son, 33  Gratt.  136,  36  Am.  Rep.  783,  that  a 
person  who  directs  another  to  fire«a  pistol 
in  tlie  street,  where  it  is  an  unlawful  act, 
is  resp<Misible  for  the  consequences  of  the 
act,  and,  although  he  expects  the  other  to 
fire  into  the  air,  he  is  liable  for  damage 
done  by  firing  through  a  door  and  hitting 
a  person  inside  a  building. 

Where  a  husband  who  is  in  an  adjoining 
room  during  an  assault  by  his  wife  says 
that  the  assaulted  is  "not  getting  a  lick 
amiss,"  he  is  jointly  guilty  of  the  assault. 
Phillips  V.  Phillips,  7  B.  Mon.  268. 

Brink  v.  Pumell,  162  Mich.  147,  127  N. 
W.  322,  Ann.  Cas.  1912A,  829,  holds  that  it 
is  not  error  to  instruct  a  jury  in  an  action 
for  assault  and  battery  that  the  defendant, 
who  did  not  strike  plaintiff,  could  be  held 
liable  if  he  instigated  or  encouraged  the  as- 
sault by  such  words  as  "kill  him"  uttered 
during  the  progress  of  the  affray. 

Where  a  person  bv  his  presence,  words, 
and  by  actually  holding  a  third  person  who 
is  coming  to  the  rescue,  encourages,  aids, 
and  abets  an  assault,  he  is  liable  as  a  prin- 
61  L.R.A.(N.S.) 


cipal  therefor.  Cooney  v.  Burke,  11  Neb. 
268,  9  N.  W.  57. 

And  where  the  evidence  shows  that  one 
defendant  in  an  action  for  assault  and  bat- 
tery took  off  his  coat  and  "wanted  to  go  at" 
the  person  threatened  with  assault:  that 
another  defendant  said  he  could  "lick"  the 
one  threatened,  and  that  a  third  defendant 
held  off  assistance  during  the  assault,  it 
should  go  to  a  jury  upon  the  question 
whether  the  three  defendants  were  present 
encouraging,  aiding,  or  exciting  the  assault. 
Hilmes  v.  Stroebel,  59  Wis.  74,  17  N.  W. 
539. 

Persons  who  are  present  taking  pleasure 
in  an  assault  upon  an  aged  (^unken  man, 
holding  off  '.^distance  by  their  appearance 
of  force,  e!ic'OU raging  the  assault  by  cries 
and  words,  and  interfering  only  to  prevent 
murder,  are  responsible  for  the  consequences 
of  the  assault.  Gillon  v.  Wilson,  3  T.  B. 
Mon.  216. 

Limitations  of  rule. 

Mere  presence  at  the  commission  of  an 
assault,  without  encouraging  it  by  word, 
act,  or  gesture,  will  not  render  one  liable 
therefor.  Lister  v.  McKee,  79  111.  App, 
210;  Cooper  v.  Johnson,  81  Mo.  483;  Dain- 
gerfield V.  Thompson  and  Hilmes  v.  Stroebel, 
supra;  Rhinehart  v.  Whitehead,  64  Wis. 
42,  24  N.  W.  401. 

And  silent  approbation  of  or  pleasure  in 
an  assault  will  not  render  one  liable  for  the 
consequences  thereof.  Blue  v.  Christ,  4  111. 
App.  351,  where  the  court  says:  "One  is 
not  responsible  for  a  beating  infiicted  by 
another,  however  wrongful  it  may  be,  sim- 
ply because  he  thinks  the  punisnment  de- 
served, or  is  pleased  with  it,  or  thinks  well 
of  it;"  Ryan  v.  Quinn,  24  Ky.  L.  Rep.  1613, 
71  S.  W.  872,  where  the  court  says  that  "a 
man  is  not  responsible  for  a  beating  in- 
flicted  by   another   because   he   thinks   the 
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got  out  and  took  his  tripod,  photograph 
machine,  and  field  glasses  from  the  buggy. 
As  he  did  so,  Walter  Perrine  stepped  up 
and  said,  "Give  me  a  dollar  more."  Haias 
asked  him  why,  whereupon  young  Perrine 
got  mad  and  grabbed  his  tripod  and  called 
for  defendant,  who  came  out  and  laid  hold 
of  the  machine,  which  Halas  had  in  his 
hand,  whereupon  the  latter  called,  in  Bo- 
hemian, to  plaintiff,  who  was  on  the  side- 
walk in  front  of  the  stable,  to  come  and  ex- 
plain to  him  what  they  wanted;  that,  as 
he  joined  them,  defendant,  who  had  taken 
the  machine  away  from  Halas,  said  to  his 
son,  "God  damn,  God  damn,  get  him," 
whereupon  his  son,  who  had  a  club  in  his 
hand,  struck  plaintiff  a  savage  blow  with  it 
over  the  head,  cutting  it  frightfully,  caus- 
ing him  to  bleed  profusely,  and  the  perma- 
nent loss  of  an  eye.  While  there  is  no 
evidence  that  defendant  struck  the  plaintiff 
with  a  club,  the  foregoing  was  abundant 
evidence  tending  to  prove  that  he  incited 
and  encouraged  his  son  to  the  commission 
of  the  violence  complained  of.  That  being 
true,  whether  he  aided  or  abetted  the  as- 
sault was  a  question  of  fact  properly  sent 
to  the  jury.  28  Am.  k  Eng.  Enc.  Law,  566, 
says:  "One  who  aids,  abets,  or  incites,  or 
encourages  or  directs  by  conduct  or  words, 
in  the  perpetration  of  a  trespass,  is  liable 
equally  with  the  actual  perpetrator." 

In  Frantz  v.  Lenhart,  56  Pa.  365,  sever- 
al defendants  were  joined  in  an  action  of 
trespass  for  ah  assault  and  batt-ery  upon 
the  plaintiff.  The  trial  judge  charged  that 
any  of  them  might  be  liable,  although  they 
did  not  put  a  finger  on  the  plaintiff,  pro- 
vided they  aided,  encouraged,  or  abetted  the 
act.  The  court,  in  reviewing  on  the  charge, 
said:  "If  men  present  at  a  quarrel  en- 
courage a  battery,  by  doing  so  they  assume 
upon  themselves  the  consequences  of  the 
acts  done  to  the  full  extent,  as  much  so  as 
the  party  who  does  the  beating.  Often  they 
are  more  culpable.  It  is  not  necessary  that 
the  encouragement  should  consist  of  ap- 
peals to  the  ruffian  engaged  in  committing 
the  battery,  or  that  he  should  know  what 
they  are  so  doing.  It  is  enough  if  they  en- 
courage and  sanction  what  is  being  done. 


and  manifest  this  by  demonstrations  of  re- 
sistance to  any  who  might  desire  to  inter- 
fere to  prevent  it;  or  by  words,  gestures, 
or  acts,  indicating  an  approval  of  what  is 
going  on.  It  is  contrary  to  law— contrary 
to  duty —  and  the  law  will  not  weigh  very 
nicely  the  acts  of  particular  individuals,  to 
ascertain  whether  what  was  said  or  done 
by  them  has  enhanced  the  injury,  more  or 
less  than  the  acts  of  others.  AH  so  engaged 
are  answerable  for  all  the  injury,  and,  had 
the  judge  charged  the  opposite  of  this,  he 
would  have  committed  a  great  error."  In 
that  case  it  seems  the  onlv  evidence  of  de- 
fendants'  participation  was  that,  while 
standing  on  the  pavement  in  front  of  a  cer- 
tain bouse  with  his  wife  and  children,  he 
stretched  out  his  arms  to  catch  plaintiff  and 
said,  "Here  he  is,  kill  him,"  as  he  came 
running  down  the  street,  and  the  verdict  of 
the  jury  for  $1,000  was  sustained  after  a 
remittitur  down  to  $700. 

In  Donovan  v.  Consolidated  Coal  Co.  88 
111.  App.  689,  in  the  syllabus  it  is  said: 
"One  who  in  any  manner  indicates  his  de- 
sire that  an  act  be  done  may  be  said  to  re- 
quest it,  and  one  who  does  anything  in 
furtherance  of  an  act  may  be  said  to  aid 
or  abet  it." 

In  Clark  v.  Bales,  15  Ark.  452,  in  the 
syllabus  it  is  said:  "The  defendant  will 
be  made  liable  for  trespass,  if  it  is  proved 
that  he  came  in  aid  of  the  person  who  com- 
mitted it,  .  .  .  and  where  there  are 
circumstances  in  proof,  connecting  a  de- 
fendant with  the  trespass,  and  the  jury 
finds  a  verdict  against  him,  and  the  judge 
who  heard  the  testimony  refused  to  grant 
a  new  trial,  this  court  will  not  disturb  the 
verdict." 

See  also  McMannus  t.  Lee,  43  Mo.  206, 
07  Am.  Dec.  386;  Welsh  ▼.  Cooper,  8  Pa. 
217;  Shepherd  v.  McQuilkin,  2  W.  Va.  90; 
Sharpe  T.  Williams,  41  Kan.  56,  20  Pac 
497. 

There  is  no  merit  in  the  remaining  as- 
signments  of  error. 

Affirmed. 

All  the  Justices  concur. 
Petition  for  rehearing  denied. 


punishment  deserved,  or  is  secretly  pleased 
to  see  it  go  on;"  Com.  v.  Middleby,  187 
Mass.  342,  73  N.  E.  208. 

However,  proof  that  a  person  was  pres- 
ent at  the  commission  of  an  assault,  with- 
out disapproving  it,  is  evidence  from  which, 
in  connection  with  other  circumstances,  it 
is  competent  for  the  jury  to  infer  that  he 
assented  thereto,  lent  to  it  his  countenance, 
and  approved  It,  and  was  thereby  aiding  or 
abetting  it.  Mack  v.  Kelsey,  61  Vt.  399, 
17  Atl.  780:  Miller  v.  Shaw,  4  Allen,  500; 
Kuney  v.  Dutcher,  56  Mich.  308,  22  N.  W. 
866. 
61  L.R.A.(N.S.) 


In  Kuney  v.  Dutcher,  the  court  says  that 
such  a  statement  of  the  law  does  not 
"countenance  any  idea  that  actual  com- 
plicity need  not  appear.  It  is  the  ottier  cir- 
cumstances proved  which  must  determine 
the  intent,  and  not  merely  the  absence  of 
disapproval  or  opposition." 

In  Swinfin  v.  Lowry,  37  Minn.  846,  34 
N.  W.  22,  it  is  held  that  where  an  intoxi- 
cated person  commits  an  assault,  tiiose  who 
furnish  him  with  the  liquor,  but  take  no 
part  in  the  assault,  cannot  be  held  liable 
therefor,  on  the  ground  that  th^  encour^ 
age  it.  E.  L.  D. 
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LEWIS  P.  PABTEE,  Admr.,  etc,  of  Wil- 
liam McCain,  Deceased,  Plff.  im  Err., 

V. 

ST.   LOUIS   A   SAN   FRATiCISCO    RAIL- 
ROAD COMPANY. 

(123  C.  C.  A.  292,  204  Fed.  970.) 

Idmltatlon  of  action  —  wroncful  death 
—  failure  of  fir^t  action. 

1.  Section  5945,  art.  17,  chap.  87,  Stat- 
utes of  Oklahoma  1909,  creates  a  cause  of 
action  unknown  to  the  common  law  for 
death  caused  by  the  wrongful  act  of  another, 
and  requires  such  action  to  be  commenced 

Headnotes  by  Sanbobn,  Circuit  Judge. 


within  two  years.  Section  5547,  art.  3,  of 
that  chapter,  provides  that  civil  actions 
may  be  brought  within  the  times  limited 
in  that  article  only,  but  that  where  in  spe- 
cial cases  a  different  limitation  is  prescribed 
by  statute,  the  action  shall  be  governed  by 
such  limitation.  Section  5555  of  article  3 
declare^  that  if  any  action  be  commenced 
within  due  time,  and  a  judgment  for  the 
plaintiff  therein  be  reversed,  or  he  fail  oth- 
erwise than  on  the  merits  after  the  time 
limited  has  expired,  he  may  commence  a 
new  action  within  one  year  after  the  re- 
versal or  failure. 

Held,  §  5555  is  inapplicable  to  actions 
created  or  permitted  by  §  5045,  and  the  for- 
mer section  neither  modifies  nor  extends 
the  condition  of  the  liability  and  action  im- 
posed by  the  latter  section,  that  the  action 
must  be  commenced  within  two  years  after 
the  wrongful  act  or  death. 


Note. '^  Limitatian  of  actions:  applU 
edbility  of  general  provision  giving 
additional  time  for  hHnging  new  ac' 
tion  after  failure  of  a  previous  suit, 
to  cause  of  action  created  by  a  statute 
which  prescribes  a  special  limitation 
period. 

As  to  the  applicability  of  a  tolling  provi- 
sion in  a  general  statute,  when  the  defend- 
ant is  absent  from  the  state,  to  a  special 
limitation  imposed  by  a  statute  creating  a 
cause  of  action  for  wrongful  death,  see  note 
to  Casey  v.  American  Bridge  Co.  38  L.R.A. 
(N.S.)  521. 

As  to  fault  of  plaintiff  causing  failure 
of  suit  as  affecting  his  right  to  additional 
time  allowed  by  statute  for  bringing  new 
action,  see  note  to  Minton  v.  LaFollette 
Coal,  Iron  &  R.  Co.  11  L.R.A.(N.S.)  479. 

As  to  the  relation  of  new  pleadings  to 
statutes  of  limitation,  general^,  see  notes 
to  Missouri,  K.  k  T.  R.  Co.  v.  Bagley,  3 
L.R.A.(N.S.)  259,  and  Bourdreaux  v.  Tuc- 
son Gas,  £.  L.  &  P.  Co.  33  L.R.A.(NJS.) 
196. 

Aa  to  the  amendment  of  pleadings  after 
the  limitation  period,  by  changing  from 
common  law  to  statute,  or  inoe  versa,  or 
from  a  statute  of  one  jurisdiction  to  a  stat- 
ute of  another,  see  note  to  Allen  v.  Tus- 
carora  Valley  R.  Co.  30  L.R.A.(N.S.)  1096. 

The  rule  is  well  settled  in  a  majority  of 
the  jurisdictions  where  the  question  has 
arisen,  that,  as  a  statute  which  creates  a 
cause  of  action  not  known  to  the  common 
law,  and  fixes  the  time  within  which  an  ac- 
tion must  be  commenced  thereunder,  is  not 
a  statute  of  limitation,  but  the  right  given 
thereby  is  a  conditional  one,  and  the  com- 
mencement of  the  action  within  the  time 
fixed  is  a  condition  precedent  to  any  lia- 
bility under  the  statute, — a  general  pro- 
vision of  the  limitation  statutes  for  addi- 
tional time  within  which  to  bring  a  new 
suit  after  the  failure  of  a  previous  action 
for  the  same  cause,  notwithstanding  the 
new  suit  would  otherwise  be  barred,  has  no 
application  to  a  purely  statutory  cause  of 
action  upon  which  the  statute  creating  it 
51  L.R.A.(N.S.)  46 


provides  that  action  must  be  brought  with- 
in a  certain  time. 

Thus,  it  has  been  held,  as  in  Famtbe  v. 
St.  Louis  &  S.  F.  R.  Co.  that  a  general  pro- 
vision of  limitation  stetutes,  for  an  exten- 
sion of  the  time  within  which  to  sue,  where 
there  has  been  a  failure,  otherwise  than 
upon  the  merito,  of  a  previous  action 
brought  for  the  same  cause,  has  no  appli- 
cation to  a  cause  of  action  for  damages  for 
wrongful  death,  created  by  a  statute  which 
expressly  limits  the  time  within  which  an 
action  thereunder  may  be  commenced.  Lake 
Shore  k  M.  S.  R.  Co.  v.  D^linski,  67  111.  App. 
114;  Rodman  v.  Missouri  P.  R.  Co.  65  Kan. 
646,  59  L.RJI.  704,  70  Pac  642;  Cavanagh 
V.  Ocean  Steam  Nav.  Co.  19  N.  Y.  Civ.  Proc. 
Rep.  391,  13  N.  Y.  Supp.  540. 

And  a  stetuto  concerning  general  limita- 
tions, which  permite  the  commencement  of 
a  new  action  within  one  year  after  a  judg- 
ment is  reversed  or  given  against  the  plain- 
tiff in  certain  contingencies,  although  the 
time  limited  for  bringing  such  action  has 
expired  during  the  pendency  of  the  first 
suit,  does  not  apply  to  the  filing  of  a  bill 
in  chancery  to  test  the  validity  of  a  will, 
which  IS  authorized  solely  by  a  statute 
which  gives  only  three  years  after  the  pro- 
bate of  the  will  within  which  to  file  the 
bill, — such  latter  stetute  being  not  a  stat- 
ute of  limitations,  but  a  jurisdictional  or 
enabling  stetute,  and  the  court  having  no 
power  te  entertein  the  bill  after  the  tiiree 
vears  have  passed.  Peacock  v.  Churchill, 
38  lU.  App.  634. 

Likewise,  a  stetute  which  provides  for 
the  renewal  of  an  action  after  a  dismissal 
thereof  within  six  months  does  not  apply  te 
an  action  against  a  railroad  company  te 
recover  an  excess  of  money  paid  for  freight, 
over  and  above  the  sum  allowed  l^  the  rail- 
road commission,  brought  under  a  stetute 
giving  a  right  of  action  and  recovery  against 
any  railroad  company  for  any  wrong  or 
injury  inflicted  on  any  person  in  violation 
of  any  rule  or  regulation  provided  by  the 
railroad  commissioners,  which  statute  pro- 
vides that  all  suite  brought  thereunder 
shall  be  brought  within  twelve  months  after 
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Same  —  statutory  period  —  c»ndltioii  of 
action. 

2.  The  time  fixed  for  the  commencement 
of  an  action  unknown  to  the  common  law, 
by  act  of  Congress  or  statute  which  creates 
or  permits  the  action,  is  a  condition  of  the 
liability  and  action  thus  created,  and  not  a 
statute  of  limitations. 

Statutes  —  general  and  special  —  har- 
monizing. 

3.  A  special  statute  upon  a  particular 
subject  and  a  general  law  must  stand  to- 
gether, the  one  as  the  law  of  the  specific 
subject  and  the  other  as  the  general  rule, 
unless  it  clearly  appears  that  it  was  the  in- 
tention of  the  legislature  to  modify  or  re- 
peal one  or  the  other. 

(April  26,  1913.) 


ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by 
the  wrongful  act  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge, 
and  William  H.  Munger  and  Trieber,  Dis- 
trict Judges. 

Messrs.  J.  J.  Henderson  and  G.  W. 
Hutchlns,  for  plaintiff  in  error: 

Statutes  of  limitation  must  be  construed 
strictly. 

Angell,  Limitations,  §  485;  Re  James,  4 
Okla.  Crim.  Rep.  94,  111  Pac.  947. 

Where  the  legislature  makes  no  ezoep- 


the  commission  of  the  alleged  wrong  or  in- 
jury. Parmelee  v.  Savannah,  F.  k  W.  R. 
Co.  78  Ga.  239,  2  S.  E.  686. 

And  a  section  of  the  Code  of  Civil  Pro- 
cedure providing  "that  where  an  action  is 
commenced  within  the  time  limited  there- 
for, and  it  is  terminated  by  a  reversal  of  a 
judgment  without  award  ins  a  new  trial,  or 
in  any  other  manner  than  by  voluntary  dis- 
continuance, dismissal  for  neglect  to  pro- 
ceed, or  a  final  judgment  on  the  merits,  the 
plaintiff  may  commence  a  new  action  for 
the  same  cause  within  one  year  after  such 
reversal  or  termination,"  does  not  apply  to 
a  cause  of  action  against  a  county,  for  com- 
pensation for  the  destruction  of  property  in 
consequence  of  a  mob  or  riot,  which  cause 
of  action  is  created  by  a  special  law  which 
fixes  a  special  limitation  period  within 
which  an  action  thereunder  must  be 
brought, — especially  where,  by  another  sec- 
tion of  the  Code,  the  chapter  on  limitations 
does  not  apply  in  "a  case  where  a  different 
limitation  is  specially  prescribed  by  law." 
Hill  V.  Rensselaer  County,  119  N.  Y.  344, 
23  K.  E.  921,  affirming  53  Hun,  194,  6  N. 
Y.  Supp.  716. 

Nor  does  a  provision  of  the  general  stat- 
ute of  limitations,  that  a  new  action  may 
be  commenced  within  one  year  after  a  non- 
suit suffered  in  a  previous  action  duly  com- 
menced for  the  same  cause,  apply  to  an  ac- 
tion against  a  railroad  company  to  recover 
damages  for  the  killing  of  stock  on  the 
railroad  at  a  point  where  it  was  not  fenced, 
brought  under  a  statute  creating  a  cause 
of  action  for  such  killing,  without  proof  of 
negligence,  which  statute  provides  a  special 
limitation  period  for  all  actions  instituted 
by  virtue  thereof  (Gerren  v.  Hannibal  &  St. 
J.  R.  Co.  60  Mo.  405) ;  or  to  an  action 
against  a  mining  corporation  for  personal 
injuries,  brought  under  a  statute  "relat- 
ing to  safety  and  inspection  of  mines," 
which  provides  a  special  limitation  as  to 
the  time  within  which  actions  shall  be 
brought  thereunder  (De  Both  v.  Rich  Hill 
Coal  &  Min.  Co.  141  Mo.  497.  42  S.  W. 
1081), — where  the  general  limitation  law 
also  provides  that  the  provisions  thereof 
"shall  not  extend  to  any  action  which  is, 
61  L.R.A.(N.S.) 


or  shall  be,  otherwise  limited  by  any  stat- 
ute; but  such  action  shall  be  brought  with- 
in the  time  limited  by  such  statutes." 

A  state  statute  which  permits  the  com- 
mencement of  a  new-  action  for  the  same 
cause  within  one  year  after  the  determina- 
tion against  the  plaintiff,  in  certain  cases, 
of  a  prior  suit  which  was  duly  commenced, 
does  not  apply  to  a  cause  of  action  created 
b^  a  Federal  statute  which  fixes  the  limita- 
tion period  within  which  an  action  must 
be  commenced,  in  favor  of  a  private  indi- 
vidual, upon  a  contractor's  bond  given  to 
the  United  States.  United  States  use  of 
Gibson  Lumber  Co.  v.  Boomer,  106  C.  C.  A. 
164,  183  Fed.  726;  United  States  use  of 
Tom  J.  Gardner  Lumber  Co.  v.  Boomer, 
106  C.  C.  A.  168,  183  Fed.  730. 

And  in  the  former  case  the  court  said: 
"We  are  also  of  the  opinion  that  the  limi- 
tation prescribed  ...  is  not  merely  a 
limitation  on  the  remedy,  but  on  the  liabil- 
ity itself.  The  statute  created  a  new  legal 
liability,  with  a  right  to  a  suit  for  its  en- 
forcement, provided  the  suit  was  brought 
within  one  year  after  the  performance  and 
final  settlement  of  the  contract,  and  not 
later.  The  time  within  which  the  suit  must 
be  brought  operates  as  a  limitation  of  the 
liability  itself,  and  not  of  the  remedy  alone. 
It  is  a  condition  attached  to  the  right  to 
sue  at  all.  Time  has  been  made  of  the  es- 
sence of  the  right,  and  the  right  is  lost  if 
the  time  is  disregarded.  The  liability  and 
the  remedy  are  created  by  the  same  stat- 
ute, and  the  limitation  of  the  remedy  is 
therefore  to  be  treated  as  a  limitation  of 
the  right" 

But  a  statute  allowing  the  bringing  of  a 
new  action  within  one  year  after  a  reversal 
of  the  judgment,  or  a  failure  otherwise  than 
upon  the  merits,  in  a  previous  action,  duly 
commenced,  notwithstanding  the  time  lim- 
ited for  the  action  has  expired,  does  apply 
to  an  action  to  foreclose  a  mechanics'  lien, 
which  is  required  by  the  mechanics'  lien 
law  to  be  brought  within  one  year  after  the 
building  has  been  completed,  where  such 
law  also  provides  that  "the  practice,  plead- 
ings, and  proceedings  in  such  action  shall 
be  in  conformity  with  the  rules  prescribed 
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lions  in  the  statutes  of  limitations,  the 
courts  can  make  none. 

Erwin  v.  Turner,  6  Ark.  14;  State  Bank 
V.  Morris,  13  Ark.  291;  Sedgw.  Stat.  & 
Const.  Law,  p.  41;  Coflln  v.  Cottle,  IG 
Pick.  385. 

A  new  suit  brought  is  a  continuation  of 
the  first  as  to  statutes  of  limitation. 

Clark  V.  Stevens,  65  Iowa,  361,  7  N.  W. 
691;  Archer  v.  Chicago,  B.  k  Q.  R.  Co. 
65  Iowa,  611,  22  N.  W.  894. 

The  commencement  of  the  suit  within  due 
time  is  the  saving  clause,  and  entitles  the 
plaintiff  to  the  extension. 

Martin  v.  Archer,  Riley,  L.  196. 

Section  6565,  Snyder's  Compiled  Laws  of 
Oklahoma,  should  be  construed  to  include 
actions  for  wrongful  acts  resulting  in  death. 


Baltimore  &  O.  R.  Co.  ▼.  Collins,  11  Ohio 
C.  D.  334;  Meeklns  v.  Norfolk  A  S.  R.  Co. 
131  N.  C.  1,  42  S.  E.  333;  Kenney  v.  Parks, 
137  Cal.  527,  70  Pac.  557;  Swift  k  Co.  ▼. 
Hoblawetz,  10  Kan.  App.  48,  61  Pac.  969; 
Trull  ▼.  Seaboard  Air  Line  R.  Co.  161  N. 
C.  646,  66  S.  E.  586. 

For  every  possible  injury  there  is  a  right 
at  common  law,  and  where  the  remedy  is 
withheld  there  must  be  one  provided. 

Bl.  Com.  p.  103;  Osbom  v.  Gillett,  L.  R. 
8  Exch.  98,  42  L.  J.  Exch.  N.  S.  53;  Holmes 
V.  Oregon  &.  C.  R.  Co.  6  Sawy.  262,  5  Fed. 
75;  The  Garland,  6  Fed.  924;  Cutting  ▼. 
Seabury,  1  Sprague,  522;  Fed  Cas.  No. 
3,521. 

The  allegations  in  plaintiff's  amended  pe- 
tition bring  him   within  the  statute,  and 


by  the  Code  of  Civil  Procedure,  so  far  as 
the  same  are  applicable.''  Seaton  v.  Hixon, 
35  Kan:  663,  12  Pac.  22;  Hobbs  v.  Spencer, 
49  Kan.  769,  31  Pac.  702. 

And  in  North  Carolina  it  is  held  that  a 
Code  provision  that  "if  any  action  shall  be 
commenced  within  the  time  prescribed  there- 
for, and  the  plaintiff  be  nonsuited  .  .  . 
the  plaintiff  .  •  .  mav  commence  a  new 
action  within  one  year  after  such  nonsuit," 
does  apply  to  an  action  for  damages  for 
wrongful  death  under  another  section  of 
the  Code,  which  prescribes  the  time  within 
which  such  an  action  must  be  brought. 
Mcekins  v.  Norfolk  k  S.  R.  Co.  131  N.  C. 
1,  42  S.  E.  333;  Trull  v.  Seaboard  Air  Line 
R.  Co.  151  N.  C.  545,  66  S.  E.  586. 

So,  in  Meisse  v.  McCoy,  17  Ohio  St.  225, 
it  was  held  that  a  section  of  the  Code  giv- 
ing the  right  to  commence  a  new  action 
witliin  one  year  after  a  failure  of  the  plain- 
tiff, otherwise  than  upon  the  merits,  in  an 
action  duly  commenced,  notwithstanding  the 
time  limited  for  the  action  should  have  ex- 
pired, applied  to  the  plaintiff's  case,  which 
was  in  fact  an  action  for  wrongful  death 
under  a  statute  which  prescribed  a  special 
limitation  period,— of  which  fact,  however, 
no  point  was  made,  the  only  question  here 
having  been  as  to  whether  or  not  the  sum- 
mons in  the  original  action  was  so  served 
that  the  action  could  be  said  to  have  been 
"commenced"  within  the  meaning  of  the 
statute  giving  the  additional  time  after 
failure  otherwise  than  upon  the  merits. 

And  in  Hoffman  v.  Delaware  k  H.  Co.  85 
Misc.  535,  147  N.  Y.  Supp.  475,  it  is  held 
that  a  Code  provision  (§  405)  that,  "if  an 
action  be  commenced  within  the  time  lim- 
ited therefor,  and  be  terminated  in  any 
other  manner  than  by  a  voluntary  discon- 
tinuance, a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final 
judgment  on  the  merits,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause, 
after  the  expiration  of  the  time  so  limited, 
and  within  one  year  after  such  reversal  or 
termination,"  does  apply  to  a  right  of  ac- 
tion for  damages  for  wrongful  death,  given 
by  another  section  (1902)  of  the  Code, 
which  provides  that  "such  an  action  must 
51  L.R.A.(X.S.) 


be  commenced  within  two  years  after  the 
decedent's  death," — notwithstanding  the  pro- 
vision of  another  section  (414),  that  the 
provisions  of  the  chapter  containing  it  and 
the  first  provision  above  quoted  apply,  and 
constitute  the  onl^  rules  of  limitation  ap- 
plicable to  a  civil  action  or  special  pro- 
ceeding, "except  in  a  case  where  a  different 
limitation  is  specially  prescribed  by  law;" 
the  provisions  of  §  4l4  having  been  held 
not  to  apply  to  or  affect  those  of  §  405, 
which  is  not  one  of  the  sections  which  relate 
to  and  prescribe  rules  of  limitation,  so  that 
the  benefits  thereby  conferred  are  in  no 
wise  diminished  or  affected  by  §  414. 

In  the  Meekins  Case,  supra,  the  court 
said:  "The  defendant  contends  that  this 
[general]  provision  is  under  the  title  in 
the  Code  applying  to  limitations,  and  that 
the  time  prescribe  under  §  1498  [giving  the 
cause  of  action]  is  not  strictly  a  statute  of 
limitations.  .  .  .  But  the  original  ac- 
tion was  brought  within  the  time  prescribed 
in  §  1498,  and  therefore  it  does  not  here 
matter  what  the  nature  of  that  prescription 
is.  On  the  other  hand,  the  time  within 
which  a  new  action  may  be  commenced  aiter 
a  nonsuit,  etc.,  is  a  statute  of  limitation, 
and  applies  to  all  cases  where  a  nonsuit, 
etc.,  has  been  sustained.  This  statute 
.  .  •  contains  no  exception  of  cases  un- 
der §  1498,  or  of  any  other  cases  where  the 
time  prescribed  for  bringing  the  original 
action  might  not  be  strictly  a  statute  of 
limitation.  We  know  no  cause  why  the 
privilege  to  commence  a  new  action  within 
a  year  after  nonsuit  should  not  apply  equal- 
ly* to  all  cases  of  nonsuit.  The  statute 
makes  no  distinction,  and  there  is  certainly 
none  in  the  reason  of  the  thing,  which  i» 
the  same  as  to  that  class  of  cases  as  in  any 
others." 

And  in  the  Trull  Case,  supra,  the  court 
said:  "True,  we  have  held  in  several  well- 
considered  decisions  that  the  requirement 
of  the  statute  .  .  .  giving  a  right  of  ac- 
tion for  death  caused  by  the  wrongful  act, 
neglect,  or  default  of  another,  that  such  ac- 
tion shall  be  'brought  within  one  year  after 
such  death,'  is  not  in  strictness  a  statute 
of  limitation,  but  is  a  condition  affecting 
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the  defendant's  demurrer  confessed  the  al- 
legations as  being  true,  and  such  allega- 
tions are  sufficient  to  remove  the  bar  of  the 
statute  of  limitation. 

De  Roberts  y.  Cross,  23  Okla.  888,  101 
Pac.  1114. 

Messrs.  W.  F.  Evans,  R.  A.  Klein - 
Schmidt,  and  Fred  E.  Suits,  for  defend- 
ant in  error: 

Plaintiff's  cause  of  action,  being  purely 
statutory,  and  one  which  did  not  exist  at 
common  law,  is  controlled  by  the  limita- 
tion of  two  years  prescribed  in  §  5045,  and 
such  limitation  is  a  condition  imposed  upon 
the  exercise  of  the  right  of  action  granted, 
and  said  cause  of  action  is  not  affected  by 
the  saving  clause  contained  in  §  5555. 

Archer  v.  Chicago,  B.  k  Q.  R.  Co.  65 
Iowa,  611,  22  N.  W.  894;  Pardey  v.  Me- 
chanicsville,  101  Iowa,  266,  70  N.  W.  189; 
Gumming  v.  Jacobs,  130  Mass.  420;  Rod- 
man V.  Missouri  P.  R.  Co.  05  Kan.  645,  59 
L.R.A.  704,  70  Pac.  642;  Kansas  City  Hy- 
draulic Press  Brick  Co.  v.  National  Surety 
Co.  93  C.  C.  A.  132,  167  Fed.  605;  Tiffany, 
Death  by  Wrongful  Act,  §  121;  8  Am.  & 
Eng.  Law,  2d  ed.  876  >  The  Harrisburg,  119 
U.  S.  199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep. 
140;  Webb  v.  Southern  Cotton  Oil  Co.  131 
Ga.  682,  63  S.  £.  135;  Gerren  v.  Hannibal 
&  St.  J.  R.  Co.  60  Mo.  405;  Williams  v. 
Quebec  S.  S.  Co.  126  Fed.  591;  Gregory 
V.  Southern  P.  Co.  157  Fed.  113;  Pittsburg, 
C.  &  St.  L.  R.  Co.  V.  Hine,  25  Ohio  St.  629 ; 
Dennis   v.   Atlantic   Coast   Line  R.   Co.   70 

5.  C,  254,  106  Am.  St.  Rep.  746,  49  S.  E. 
869;  International  Nav.  Co.  v.  Lindstrom, 
60  C.  C.  A.  649,  123  Fed.  475;  Theroux  v. 
Northern  P.  R.  Co.  12  C.  C.  A.  62,  27  U. 

6.  App.  508,  64  Fed.  84. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  the  death  of  Wil- 
liam McCain,  which  is  alleged  to  have  been 


caused  by  the  wrongful  act  of  the  St.  Lonis 
k  San  Francisco  Railroad  Company.  The 
action  was  not  commenced  within  two  years 
after  the  wrongful  act  or  the  death;  but 
the  plaintiff  had  commenced  a  similar  ac- 
tion within  the  two  years,  had  failed  in 
that  action  otherwise  than  upon  the  merits, 
and  had  commenced  this  action  within  one 
year  after  the  failure.  He  set  forth  these 
facts  in  his  pleading,  and  the  court  below 
sustained  a  demurrer  to  it,  and  dismissed 
the  action.  This  ruling  is  assigned  as 
error. 

Article  3,  which  is  entitled,  "Time  of 
Commencing  Civil  Actions,"  of  chapter  87 
of  Snyder's  Compiled  Laws  of  Oklahoma  of 
1909,  contains  these  provisions: 

"Section  6547.  Limitations. — Civil  ac- 
tions can  only  be  commenced  within  the 
periods  prescribed  in  this  article,  after  the 
cause  of  action  shall  have  accrued;  but 
where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute,  the  action 
shall  be  governed  by  such  limitation." 

"Section  5655.  New  Action — ^Limitation. 
— If  any  action  be  commenced  within  due 
time,  and  a  judgment  thereon  for  the  plain- 
tiff be  reversed,  or  if  the  plaintiff  fail  in 
such  action  otherwise  than  upon  the  merits, 
and  the  time  limited  for  the  same  shall 
have  expired,  the  plaintiff,  or,  if  he  die,  and 
the  cause  of  action  survive,  his  represen- 
tatives, may  commence  a  new  action  with- 
in one  year  after  the  reversal  or  failure." 

Article  17,  which  is  entitled,  "Causes  of 
Action  Which  Survive,  and  Abatement  of 
Actions,"  contains  this  provision:  * 

"Section  5945.  Action  for  Death — ^Limi- 
tation, etc. — When  the  death  of  one  is 
caused  by  the  wrongful  act  or  omiaaion  of 
another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
maintained  an  action  had  he  lived,  against 
the  latter  for  an  injury  for  the  same  act 


the  cause  of  action  itself.  .  .  .  But  in 
Me<*kins's  Case,  supra,  the  court  held  that 
when  an  action  has  been  originally  instituted 
within  one  year  from  the  death,  this  re- 
quirement of  the  statute  was  complied  with, 
and  thereafter  the  action  was  subject  to 
the  provisions  of  the  Code,  §  166,  now  §  370, 
Revisal,  to  the  effect  that  if  an  action  shall 
be  commenced  within  the  time  prescribed 
therefor,  and  the  plaintiff  be  nonsuited,  etc., 
the  plaintiff,  etc.,  may  commence  a  new  ac- 
tion within  one  year  after  such  nonsuit, 
etc.  .  .  .  Not  only  is  this  the  primary 
significance  of  the  language  of  the  statute, 
nving  a  right  of  action  in  case  of  wrong- 
ful conduct  causing  death,  and  its  true 
meaning,  as  established  by  these  authorita- 
tive interpretations,  but  this  construction 
is  in  accord  with  right,  reason,  and  justice. 
No  doubt  the  chief  consideration  for  this 
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requirement  of  the  statute  was  to  notify 
defendants,  frequently  the  employers  of 
labor  in  large  numbers,  that  their  atten- 
tion might  be  drawn  to  the  occurrence,  and 
the  evidence  bearing  upon  it  noted  and  in 
some  wa^  secured  and  preserved,  and  this 
purpose  18  reasonably  met  by  the  original 
institution  of  the  action  within  the  time 
specified.  On  the  contrary,  after  action  is 
commenced,  a  trial  can  rarely  ever  be  had 
within  the  year.  A  deserving  plaintiff  is 
sometimes  unavoidably  interrupted  in  the 
preparation  of  his  case.  At  times  he  may 
be  presently  surprised  on  the  trial;  and  to 
hold  that  a  nonsuit,  rendered  necessary  in 
some  such  way,  should  bar  any  further  ac- 
tion, would  in  many  cases  work  gprave  in- 
justice and  amount  to  denial  of  a  sub- 
stantial right."  A.  C.  W. 
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or  omission.  The  action  must  be  com- 
menced within  two  years.  The  damages 
cannot  exceed  $10,000,  and  must  inure  to 
the  exclusive  benefit  of  the  widow  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distrib- 
uted in  the  same  manner  as  personal  prop- 
erty of  the  deceased." 

The  complaint  in  this  court  is  that  the 
court  below  held  that  §  5555  was  inapplicable 
to  this  action,  and  that  it  could  not  be  sus- 
tained because  the  plaintiff  failed  to  com- 
ply with  the  condition  of  its  maintenance 
fixed  by  §  5945,  which  created  it, — failed 
to  commence  his  action  within  two  years  of 
the  wrongful  act  or  death.  In  support  of 
this  complaint  counsel  argue  that  §  5555 
is  general  in  its  terms  and  without  ex- 
ception, and  that  it  should  be  held  to  apply 
to  this  and  every  action  which  is  com- 
menced within  due  time,  wherein  a  judg- 
ment is  reversed  or  the  plaintiff  fails  on 
the  merits  after  the  time  limited  has  ex- 
pired, and  he  brings  a  new  action  within 
one  year  after  the  reversal  or  failure.  In 
support  of  this  contention  they  cite,  and 
wo  have  carefully  read  and  considered,  the 
opinions  of  the  courts  in  Meekins  v.  Nor- 
folk &  S.  R.  Co.  131  N.  C.  1,  42  S.  E.  333; 
Kenney  v.  Parks,  137  Cal.  527,  70  Pac.  556; 
Swift  &  Co.  V.  Hoblawetz,  10  Kan.  App. 
48,  61  Pac.  9G9,  and  Trull  v.  Seaboard  Air 
Line  R.  Co.  151  N.  C.  545,  66  S.  E.  586, 
587.  But  by  the  common  law  no  civil  ac- 
tion lies  for  an  injury  which  results  in 
death.  Mobile  L.  Ins.  Co.  v.  Brame,  95  U. 
S.  754,  757,  24  L.  ed.  580,  582.  The  only 
foundation  for  this  action  is  §  5945.  In 
the  absence  of  that  section  the  plaintiff 
could  have  no  action,  and  the  defendant 
would  have  been  exempt  from  liability  for 
the  death  of  McCain. 

A  statute  which  in  itself  creates  a  new  lia- 
bility gives  an  action  to  enforce  it  unknown 
to  the  common  law,  and  fixes  the  time  with- 
in which  that  action  may  be  commenced, 
is  not  a  statute  of  limitations.  It  is  a 
statute  of  creation,  and  the  commencement 
of  the  action  within  the  time  it  fixes  is  an 
indispensable  condition  of  the  liability  and 
of  the  action  which  it  permits.  Such  a 
statute  is  an  offer  of  an  action  on  condition 
that  it  be  commenced  within  the  specified 
time.  If  the  offer  is  not  accepted  in  the 
only  way  in  which  it  can  be  accepted,  by 
a  commencement  of  the  action  within  the 
q>ecified  time,  the  action  and  the  right  of 
action  no  longer  exist,  and  the  defendant 
is  exempt  from  liability.  The  Harrisburg, 
119  U.  S.  199,  214,  30  L.  ed.  358,  362,  7 
Sup.  Ct.  Rep.  140;  Pollard  v.  Bailey^  20 
£1  L.R.A.(N.S.) 


Wall.  520,  526,  527,  22  L.  ed.  376,  378; 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747,  756,  30  L.  ed.  825,  829,  7  Sup.  Ct.  Rep. 
757;  Brunswick  Terminal  Co.  v.  National 
Bank,  48  L.R.A.  625,  40  C.  C.  A.  22,  26, 
26,  99  Fed.  635,  638,  639;  Pittsburg,  C.  & 
St.  L.  R.  Co.  V.  Hine,  25  Ohio  St.  629, 
634;  Dennis  v.  Atlantic  Coast  Line  R.  Co. 
70  S.  C.  254,  106  Am.  St.  Rep.  746,  49 
S.  E.  869,  870;  International  Nav.  Co.  v. 
Lindstrom,  60  C.  C.  A.  649,  651,  123  Fed. 
475,  477. 

Because  a  special  act  and  a  general  law 
must  stand  together,  the  one  as  the  law  of 
its  particular  subject  and  the  other  as  the 
general  rule,  unless  it  clearly  appears  that 
it  was  the  intention  of  the  legislative  body 
to  modify  or  repeal  one  of  them,  because  it 
does  not  appear  that  the  legislature  of 
Oklahoma  intended  by  §  5555  to  annul  or 
to  modify  the  specific  conditions  on  which 
new  actions  were  created  or  permitted  by 
special  statutes,  but  that  body  seems  to 
have  enacted  this  section  to  extend  the  time 
fixed  by  the  general  statutes  of  limitation 
of  the  state  for  the  conmiencement  of  the 
ordinary  actions  governed  by  that  statute, 
and  because  it  is  expressly  provided  by 
§  5547,  which  is  found  in  the  same  article 
as  §  5555,  that  where  in  special  cases  a 
different  limitation  from  those  fixed  in  that 
article  is  prescribed  by  statute,  as  there  is 
in  this  case,  the  action  shall  be  governed  by 
such  limitation,  and  not  by  those  prescribed 
in  that  article,  the  provisions  of  §  5555  are 
inapplicable  to  actions  for  death  by  wrong- 
ful acts,  and  neither  modify  nor  extend  the 
condition  of  these  liabilities  and  actions 
fixed  by  §  5945,  that  they  must  be  com- 
menced within  two  years  after  the  respec- 
tive injuries  or  deaths.  Rodman  v.  Mis- 
souri P.  R.  Co.  65  Kan.  645,  649-653,  59 
L.R.A.  704,  70  Pac.  642;  Qerren  v.  Hanni- 
bal &  St.  J.  R.  Co.  60  Mo.  405,  411 ;  Ther- 
oux  V.  Northern  P.  R.  Co.  12  C.  C.  A.  52, 
53,  27  U.  S.  App.  508,  64  Fed.  84,  85; 
Anglo-American  Land,  Mortg.  k  Agency  Co. 
V.  Lombard,  68  C.  C.  A.  89,  119,  132  Fed. 
721,  761;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  65,  70,  53  L.  ed.  695, 
702,  29  Sup.  Ct.  Rep.  397;  Boston  &  M.  R. 
Co.  V.  Hard,  56  L.R.A.  193,  47  C.  C.  A. 
615,  624,  108  Fed.  116,  126. 

As  this  action  was  not  commenced  within 
the  two  years,  it  cannot  be  maintained, 
and  the  judgment  below  must  be  afiirmed. 

It  is  so  ordered. 

Petition  for  rehearing  denied  September 
26,  1913. 


726 


ILLINOIS  SUPREME  COURT. 


HililNOIS    SUPREME   COURT. 

SOPHIA  DUENSER,  Admrx.,  etc.,  of  Mary 
Anne  Bandlion,  Deceased,  Appt., 

V. 

SUPREME  COUNCIL  OF  THE  ROYAL 

ARCANUM. 

(262  111.  475,  104  N.  £.  801.) 

Insurance  —  certificate     In     favor     of 
bl^amons  wife  •—  validity. 

A  benefit  society  which  issues  a  certificate 
in  favor  of  a  woman  who  married  assured 
-with  knowledge  that  he  had  a  wife  living, 
nindcr  the  belief  that  she  was  his  lawful 
*wife,  cannot,  as  against  the  claim  of  the  law- 
ful wife,  justify  payment  of  the  benefit  to 
»her  upon  his  death,  on  the  theory  that  she 
-was  dependent  on  him  for  support,  since. 
4ilthough  he  had  supported  her,  ne  was  not 
^obliged  to  do  so,  either  legally  or  morally. 

(February  21,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District, 
reversing  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  her  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  benefit  certificate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tinsman  &  Blockl  and  Rankin, 
Howard,  &  Donnelly,  for  appellant: 

Where  the  person  designated  as  benefi- 
ciary in  the  certificate  is  not  within  any 
eligible  class,  and  there  are  persons  living 
who  are  eligible,  the  fund  does  not  lapse, 
but  is  held  by  the  insurance  order  in  trust 
for  the  eligible  who  then  stands  first  in 
the  order  of  eligibles. 

Royal  League  v.  Shields,  251  111.  250,  36 

.L.R-^.(N.S.)    208,   96   N.   E.  45;    Supreme 

Lodge,  K.  L.  H.  v.  Menkhausen,  209  111. 

277,  65  L.R.A.  508,  101  Am.  St.  Rep.  239, 

70  N.  E.  567;  Baldwin  v.  Begley,  185  111. 


180,  56  N.  E.  1065;  Palmer  v.  Welch,  132 
111.  141,  23  N.  E.  412;  Alexander  v.  Parker, 
144  111.  355,  19  L.R.A.  187,  33  N.  E.  ISo; 
Supreme  Council,  A.  L.  H.  v.  Perry,  140 
Mass.  580,  5  N.  E.  634;  Bishop  v.  Grand 
Lodge,  E.  0.  M.  A.  112  N.  Y.  627,  20  N.  E. 
562;  Schmidt  v.  Northern  Life  Asso.  112 
Iowa,  41,  51  L.R.A.  141,  84  Am.  St.  Rep. 
323,  83  N.  W.  800;  Jewell  v.  Grand  Lodge, 
A.  O.  U.  W.  41  Minn.  405,  43  N.  W.  88; 
Michigan  Mut.  Ben.  Asso.  v.  Rolfe,  76  Mich. 
146,  42  N.  W.  1094. 

A  woman  living  with  a  man  as  hia  con- 
cubine, mistress,  or  paramour  is  not  a  mem- 
ber of  his  family  within  the  meaning  of  the 
statutes  and  the  constitution  and  by-laws 
of  the  defendant  order,  nor  is  she  a  depend- 
ent. 

Miller  v.  Prelle,  122  111.  App.  380;  Keen- 
er V,  Grand  Lodge,  A.  O.  U.  W.  38  Mo.  App. 
543;  Royal  League  v.  Shields,  251  111.  250, 
36  L.R.A.(X.S.)   208,  96  N.  E.  45. 

If  Mary  Eva  Roth,  the  person  designated 
as  beneficiary  in  the  certificate,  was  neither 
the  wife  of  nor  a  dependent  on  William 
Band  lion,  then  she  cannot  take  under  the 
benefit  certificate. 

Royal  League  v.  Shields  and  Miller  v. 
Prelle,  supra;  Tyler  v.  Odd  Fellows'  Mut. 
Relief  Asso.  145  Mass.  134,  13  N.  £.  360. 

Dependency  cannot  be  founded  on  an  im- 
moral or  illegal  relationship  existing  be- 
tween a  man  and  a  woman. 

Royal  League  v.  Shields  and  Miller  v. 
Prelle,  supra;  Keener  v.  Grand  Lodge,  A. 
O.  U.  W.  38  Mo.  App.  543. 

A  woman  who  lives  with  a  member  of 
an  insurance  order  in  a  state  of  adultly, 
and  who  enters  into  such  relationship  with 
knowledge  of  the  fact  that  the  member  then 
had  a  wife  living  and  children  borne  him 
by  that  wife,  though  afterward  such  woman 
causes  a  ceremony  of  marriage  to  be  per- 
formed with  her  and  the  member  as  parties 


IfotC'^Who  is  a  "dependenV*  witHin 
sttUute  or  rules  defining  beneficiaries 
of  muttuU  benefit  societies. 


This  note  supplements  notes  on  the  same 
subject  appended  to  Caldwell  v.  Grand 
Lodge,  A.  0.  U.  W.  2  L.R.A.(N.S.)  653; 
Royal  League  v.  Shields,  36  L.R.A.(N.S.) 
-208;  and  Goff  v.  Supreme  Lodge,  R.  A.  37 
L.R.A.(N.S.)  1191. 

In  a  recent  case  it  was  held  that  where 
the  constitution  and  by  laws  of  a  fraternal 
benefit  association,  and  the  statute  under 
which  its  charter  is  obtained,  each  authorize 
-the  issuance  of  beneficiary  insurance  cer- 
tificates to  members  of  the  family,  heirs, 
blood  relations,  or  persons  dependent  upon 
the  member,  the  term  "dependent"  as  there- 
in used  is  intended  to  include  persons  other 
"than  members  of  the  family,  heirs,  or  per- 
sons related  by  blood.  Sovereign  Camp,  W. 
^1  L.R,A.(N.S.) 


W.  V.  Noel,  34  Okla.  566,  41  L.R.A.(N.S.) 
648,  126  Pac.  787. 

It  was  further  held  that  the  law  does  not 
undertake  to  prescribe  just  what  degree  of 
dependence  is  necessary,  but  that  the  test 
in  each  case  is  good  faith,  purity  of  pur- 
pose, material  dependence,  and  material  sup- 
port.   Ibid. 

And  in  this  case,  it  appearing  that  the 
benefit  was  payable  to  a  woman  who  had 
nursed  the  insured,  and  to  whose  support 
he  had  contributed  and  to  whom  he  was 
engaged  to  be  married,  the  question  whether 
she  was  a  dependent  was  held  to  be  for  the 
jury.     Ibid. 

In  Finch  v.  Bond,  158  Ky.  380,  165  S. 
W.  400,  it  was  held  that  while  a  creditor 
has  an  insurable  interest  in  the  life  of  his 
debtor,  he  cannot  be  said  to  be  a  dependent 
upon  the  debtor  merely  because  of  the  re- 
lationship of  debtor  and  creditor. 

J.  T.  W, 
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tliereto,  has  not  acted  in  good  faith,  and 
cannot,  therefore,  claim  dependency,  on  ac- 
oount  of  such  illicit  relationship. 

Royal  League  ▼.  Shields,  251  lU.  250,  36 
L.R.A.(NJS.)  208,  06  N.  £.  45;  Alexander  ▼. 
Parker,  144  111.  355,  19  L.R.A.  187,  33  N.  E. 
183;  Lavigne  v.  Ligue  des  Patriotes,  178 
Maiss.  25,  54  L.R.A.  814,  86  Am.  St.  Rep. 
460,  59  N.  E.  674;  Supreme  Tent,  K.  M.  ▼. 
McAlUster,  132  Mich.  69,  102  Am.  St.  Rep. 
382,  92  N.  W.  770;  James  v.  Supreme  Coun- 
cil, R.  A.  130  Fed.  1014;  McCarthy  ▼.  Su> 
preme  Lodge,  N.  E.  0.  P.  153  Mass.  314, 
11  L.R.A.  144,  25  Am.  St.  Rep.  637,  26  N. 
£.  866;  Keener  ▼.  Grand  Lodge,  A.  0.  U. 
W.  38  Mo.  App.  543. 

Mary  Eva  Roth  was  not  a  dependent, 
either  under  the  by-laws  of  the  order  or  the 
statutes,  hence  could  not  take  as  Ruch. 

Royal  League  v.  Shields,  251  111.  250,  36 
L.R.A.(NJS.)  208,  96  N.  E.  45;  Supreme 
Council,  A.  L.  H.  v.  Perry,  140  Mass.  580, 
5  N.  E.  634;  Miller  ▼.  Prelle,  122  III.  App. 
380;  Alexander  v.  Parker,  144  111.  355,  19 
L.R.A.  187,  33  N.  E.  183. 

There  is  no  written  evidence  in  this  case 
to  show  the  dependency  of  Mary  Eva  Roth 
upon  William  Bandlion,  as  required  by  the 
by-laws.  When  a  party  fails  to  produce 
evidence  in  his  possession  or  under  his  con- 
trol, the  law  presumes  that  if  such  evi- 
dence had  been  produced,  it  would  be 
against  the  party  so  failing  to  produce  it. 

Central  Stock  &  Grain  Exch.  v.  Board  of 
Trade,  196  111.  396,  63  N.  E.  740;  Flannery 
v.  People,  127  111.  App.  526;  Princeville  v. 
Hitchcock,   101  111.  App.  588. 

No  person  can  be  eligible  to  receive  or 
participate  in  the  benefit  fund  who  did  not 
bear  to  the  deceased  member  some  one  of  the 
relations  provided  for  in  the  constitution 
and  by-laws  of  the  society,  and  who  did  not 
come  within  the  scope  provided  for  or  per- 
mitted by  the  statutes  of  the  state  where 
the  society  was  incorporated. 

Kirkpatrick  v.  Modem  Woodmen,  103  111. 
App.  468;  Faxon  v.  Grand  Lodge,  B.  L.  F. 
B7  111.  App.  262;  Baldwin  v.  Begley,  185 
IlL  180,  56  N.  E.  1065;  Norwegian  Old 
People's  Home  Soc.  v.  Wilson,  176  111.  94, 
52  N.  E.  41 ;  Alexander  v.  Parker,  144  111. 
355,  19  L.R.A.  187,  33  N.  E.  183. 

Neither  the  act  of  a  member  of  a  benefi- 
ciary society,  in  naming  a  person  who  is 
not  within  the  classes  of  eligibles  to  be 
benefited,  nor  the  act  of  the  corporation 
making  the  certificate  which  is  issued  to 
such  person,  can  deprive  the  beneficiaries 
designated  by  the  by-laws  of  the  order  of 
their  right  to  or  interest  in  the  funds  un- 
der the  certificate. 

Alexander  v.  Parker,  144  111.  355,  19 
L.R.A.  187,  33  N.  E.  183;  Faxon  v.  Grand 
Lodge,  B.  L.  F.  87  111.  App.  262;  Palmer 
51  L.R.A.(NJS.) 


▼.  Welch,  132  IlL  141,  23  N.  E.  412;  Su- 
preme Council,  A.  L.  H.  v.  Perry,  140  Mass. 
580,  5  N.  E.  634;  Britton  v.  Supreme  Coun- 
cil, R.  A.  46  N.  J.  £q.  102,  19  Am.  St.  Rep. 
376,  18  Atl.  675. 

The  act  of  a  member  of  a  benefit  society 
in  naming  an  ineligible  beneficiary,  or  the 
act  of  the  society  in  issuing  a  certificate 
payable  to  such  beneficiary,  cannot  defeat 
the  right  of  the  beneficiaries  designated  by 
law  to  claim  the  fund,  as  courts  can  con- 
trol the  payment  of  such  fund  in  accord- 
ance with  the  rules  of  law. 

Royal  League  v.  Shields,  251  lU.  250,  36 
LJt.A.(NJS.)  208,  96  N.  E.  45. 

Mr.  George  H.  Miller,  with  Messrs. 
Musgrave,  Oppenheim  A  Lee,  for  appel- 
lee: 

Where  a  benefit  society  issues  a  certifi- 
cate to  a  member  upon  his  representation 
that  the  beneficiary  is  his  wife,  and  upon 
his  death  it  pays  to  such  beneficiary  the 
amount  mentioned  in  the  benefit  certificate, 
believing  such  person  to  be  the  widow  of 
the  member,  it  is  relieved  from  any  fur- 
ther liability  thereon. 

James  v.  Supreme  Council,  R.  A.  130 
Fed.  1014;  Story  v.  Williamsburgh  Mason- 
ic Mut.  Ben.  Asso.  95  N.  Y.  474;  Supreme 
Tent,  K.  M.  v.  McAllister,  132  Mich.  69, 
102  Am.  St.  Rep.  382,  92  N.  W.  770;  Senge 
V.  Senge,  106  111.  App.  140;  Wojanski  v. 
Wojanski,  136   111.  App.  614. 

Where  a  false  representation  made  by  a 
member  as  to  the  relationship  of  the  bene- 
ficiary to  him  induces  a  benevolent  asso- 
ciation to  issue  a  benefit  certificate  naming 
such  person  as  beneficiary,  and  where  the 
association  thereafter  pays  such  benefit 
upon  the  member's  death  to  such  benefici- 
ary without  knowledge  of  the  falsity  of 
the  representation,  the  true  widow  of  such 
member  is  estopped  from  maintaining  an 
action  on  such  certificate  against  the  asso- 
ciation. 

Koerts  ▼.  Grand  Lodge,  W.  O.  H.  S.  119 
Wis.  520,  97  N.  W.  163;  Supreme  Council, 
A.  L.  H.  V.  Green,  71  Md.  263,  17  Am.  St. 
Rep.  627,  17  Atl.  1048;  Kotek  v.  Court  of 
Honor,  152  IlL  App.  92. 

Craig,  J.,  delivered  the  (pinion  of  the 
court : 

This  is  an  action  of  assumpsit  originally 
brought  in  the  circuit  court  of  Cook  county 
by  Mary  Anne  Bandlion  against  the  Su- 
preme Council  of  the  Royal  Arcanum,  to 
recover  a  benefit  of  $3,000,  which  the  ap- 
pellee undertook  by  its  constitution  and  by- 
laws to  pay  to  the  person,  within  certain 
classes,  who  should  be  designated  by  Wil- 
liam Bandlion,  and  this  suit  is  brought 
upon  the  obligation  of  appellee  as  evidenced 
by   its    constitution    and   by-laws.     Subse- 
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quent  to  tbe  institution  of  this  suit,  Mary 
Anne  Bandlion  died,  and  her  daughter,  So- 
phia Duenser,  was  appointed  administra- 
trix of  her  estate,  and,  by  order  of  court, 
she,  as  such  administratrix,  was  substitut- 
ed as  plaintiff. 

The  declaration  in  this  case  consists  of 
three  counts.  The  first  count  alleged  the 
issuance  to  William  Bandlion  of  a  benefit 
certificate  for  $3,000  on  the  5th  day  of  Oc- 
tober, 1880,  by  appellee,  and  the  designa- 
tion therein  as  beneficiary  of  Mary  Eva 
(Roth)  Bandlion,  his  wife;  that  the  de- 
fendant was  a  fraternal  mutual  benefit 
association  organized  under  the  laws  of  the 
state  of  Massachusetts;  that  on  the  14th 
day  of  May,  1906,  William  Bandlion  depart- 
ed this  life  intestate,  a  member  of  the  appel- 
lee order  in  good  standing,  and  that  due 
proof  of  his  death  was  furnished  to  appel- 
lee; that,  at  the  time  of  the  issuance  of 
the  certificate,  Mary  Anne  Bandlion  was 
the  lawful  wife  of  William  Bandlion,  and 
so  remained  until  his  death,  which  facts 
were  known  to  Mary  Eva  (Roth)  Bandlion; 
that,  under  the  statutes  of  Massachusetts, 
benefits  could  be  payable  only  to  the  hus- 
band, wife,  betrothed,  child  by  legal  adop- 
tion, parent  by  legal  adoption,  or  relative 
of  or  a  person  dependent  upon  the  member 
named  in  the  certificate,  and  that  the  bene- 
fit was  payable  to  Mary  Anne  Bandlion, 
as  she  was  the  only  person  in  the  line  of 
eligibles  entitled  thereto;  that,  under  the 
constitution,  by-laws,  and  regulations  of 
the  defendant,  in  the  event  that  the  person 
designated  as  beneficiary  was  unable  to 
take  under  the  laws  of  tiie  order,  then  the 
benefit  should  be  payable,  first,  to  the  wife 
of  the  member.  The  second  count  alleges, 
among  other  things,  that,  under  the  stat- 
utes of  Massachusetts  and  the  by-laws  and 
rules  and  regulations  of  the  defendant,  the 
beneficiaries  are  limited  to  certain  classes, 
and  that,  Mary  Eva  (Roth)  Bandlion  not 
being  within  those  classes,  her  designation 
as  beneficiary  was  void.  The  third  count 
consists  of  the  common  counts. 

The  plaintiff  filed  an  amendment  to  the 
first  and  second  counts  of  her  declaration, 
in  which  she  averred  that  the  common  law 
relating  to  what  is  known  as  common-law 
marriages  was  in  full  force  in  the  state  of 
Pennsylvania  in  the  years  1853  and  1854, 
and  that  said  common  law  was  also  in  ex- 
istence and  in  full  force  and  effect  in  the 
state  of  Iowa  in  the  year  1858,  and  for 
several  years  thereafter. 

The  evidence  sufficiently  shows  the  fore- 
going facts  charged  in  the  declaration,  and 
further  shows,  and  the  appellate  court  so 
found  as  a  fact,  that  William  Bandlion,  the 
assured,  married  Mary  Anne  Schiel,  plain- 
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tiff's  intestate,  in  the  state  of  Pennsylvania 
in  the  year  1853  or  1854.  In  1858  said 
William  Bandlion  and  said  Mary  Anne,  his 
wife,  with  their  children,  removed  to  Du- 
buque, Iowa.  Five  children  were  bom  to 
them  in  Pennsylvania  and  Iowa.  He  left 
his  family  and  came  to  Chicago  in  April, 
1864.  His  wife,  Mary  Anne,  lived  in  Du- 
buque until  after  his  death.  Mary  Eva 
(Roth)  Bandlion,  the  beneficiary  designated 
in  the  benefit  sued  on,  lived  in  the  city  of 
Dubuque  in  the  same  block  with  and  a 
few  doors  from  William  Bandlion  and  his 

m 

family  for  several  years  prior  to  1864,  and 
there  knew  the  Band  lions,  visited  at  their 
home,  and  knew  that  they  were  living  to- 
gether as  husband  and  wife,  and  there  ia 
evidence  that  William  Bandlion  was  in  the 
habit  of  going  to  see  her.  In  1864  she 
came  to  Chicago  and  there  met  the  assured. 
On  March  12,  1868,  they  were  married  in 
Chicago  by  the  pastor  of  the  German  Lu- 
theran church,  and  lived  together  as  hus- 
band and  wife  from  the  time  of  their  mar- 
riage until  the  death  of  the  assured.  May 
14,  1906.  In  1871  a  daughter  was  born  to 
them  and  lived  with  them  as  their  child 
until  her  marriage,  in  1800.  On  the  deatii 
of  the  assured,  Mary  Eva  (Roth)  Band- 
lion submitted  proofs  of  the  death  of  the 
assured,  and  the  defendant  society  paid  the 
amount  of  the  benefit  certificate  to  her  on 
July  5,  1006.  Thereafter  the  attorneys  for 
Mary  Anne  Bandlion  wrote  to  the  supreme 
secretary  of  the  appellee  company  demand- 
ing payment  of  the  amount  provided  in  the 
benefit  certificate,  which  the  appellee  re- 
fused. On  November  19,  1006,  Mary  Anne 
Bandlion  brought  this  suit.  She  died  on 
August  11,  1007,  and  her  daughter,  Sophia 
Duenser,  her  administratrix,  as  stated 
above,  was  substituted  as  plaintiff.  There 
was  a  verdict  and  judgment  for  plaintiff 
for  $3,000  in  the  circuit  court,  from  which 
the  defendant  prosecuted  an  appeal  to  the 
appellate  court  for  the  first  district,  where 
the  judgment  of  the  circuit  court  was  re- 
versed, but  the  case  was  not  remanded. 
The  case  is  brought  to  this  court  by  appeal, 
a  certificate  of  importance  having  been 
granted. 

The  constitution  and  by-laws  of  the  ap- 
pellee order,  from  the  record  in  the  ease, 
show  the  object  of  the  order  was  to  estab- 
lish a  widows'  and  orphans'  benefit  fund, 
which,  on  satisfactory  evidence  of  death, 
should  be  paid  to  the  wife,  children,  rela- 
tives, or  other  persons  dependent  upon  such 
member,  as  limited  and  described  in  the 
laws  of  said  order.     Section  323  provides 

I  that  each  applicant  shall  enter  upon  his 
application  the  name,  residence,  relation, 
or  dependence  of  the   person   or   class  to 
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whom  he  desires  his  benefit  paid.  Section 
324  is  as  follows: 

"Section  324.  A  benefit  nay  be  made  pay- 
able to  any  one  or  more  persons  of  any  of 
the  following  classes  only:  Class  First, 
Grade  1. — Member's  wife.  Grade  2. — ^Mem- 
ber's children,  and  children  of  deceased 
children,  and  member's  children  by  legal 
adoption.  In  either  of  which  cases  no  proof 
of  dependency  of  the  beneficiary  designated 
shall  be  required.     .     •     .     Class  Second: 

(1)  To  affianced  wife,  or  to  any  person 
who  is  dependent  upon  the  member  for 
maintenance  (food,  clothing,  lodging,  or 
education),  in  either  of  which  cases  writ- 
ten evidence  of  the  affianced  relation  or  de- 
pendency, within  the  requirements  of  the 
laws  of  the  order,  must  be  furnished  to 
the  satisfaction  of  the  supreme  secretary 
before  the  benefit  certificate  can  be  issued. 

(2)  Neither  the  decision  of  the  supreme 
secretary  nor  the  issuance  of  the  benefit 
certificate  shall  be  conclusive  as  to  the  facts 
of    the    affianced    relation    or    dependency. 

(3)  If  such  satisfactory  evidence,  either  of 
the  affianced  relation,  dependency,  or  legal 
adoption,  is  not  furnished,  as  hereinbefore 
provided,  prior  to  the  decease  of  the  mem- 
ber, no  benefit  shall  be  paid  unless  such 
evidence  is  furnished  satisfactory  to  the 
supreme  secretary  and  the  examiner  of 
claims." 

It  is  further  provided,  under  the  heading 
"Failure  of  designation  and  the  death  of 
beneficiaries,"  that  the  dependency  must  ex- 
ist at  death.  Sections  329  and  330  read  as 
follows : 

"Section  329.  No  benefit  shall  be  pay- 
able to  a  person  or  persons  of  class  second, 
mentioned  in  §  No.  324,  unless  the  depen- 
dency therein  required  to  be  shown  exists 
at  the  time  of  the  member's  death,  in  which 
case  proof  of  such  dependency  at  the  mem- 
ber's death  shall  be  furnished  in  writing, 
to  the  satisfaction  of  the  supreme  regent, 
whose  decision  thereon  shall  be  final  and 
conclusive  upon  all  parties  in  interest  be- 
fore payment  of  the  benefit  shall  be  made. 

"Section  330.  If,  at  the  time  of  the  death 
of  a  member  who  has  designated  as  bene- 
ficiary a  person  of  class  second,  the  depend- 
ency required  by  the  laws  of  the  order  have 
ceased  or  shall  be  found  not  to  have  existed, 
or  if  the  designated  beneficiary  is  his  wife 
and  they  shall  be  divorced  upon  the  applica- 
tion of  either  party,  or  if  any  designation 
shall  fail  for  illegality  or  otherwise,  then  the 
benefit  shall  be  payable  to  the  person  or 
persons  mentioned  in  class  first,  if  living, 
in  the  shares  and  order  of  precedence,  by 
grades,  as  therein  enumerated,  the  persons 
living  of  each  precedent  grade  taking  in 
equal  shares,  per  capita,  to  the  exclusion 
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of  all  persons  living  of  subsequently  enum- 
erated grades." 

The  appellate  court  found,  in  substance, 
that,  notwithstanding  the  fact  found  by  it 
and  herein  set  out,  that  appellant's  intes- 
tate, at  the  time  of  bringing  suit,  was  the 
lawful  wife  of  the  assured,  the  appellee 
company  was  justified  in  paying  the  amount 
of  the  benefit  certificate,  as  it  did,  to  Mary 
Eva  (Roth)  Bandlion,  on  the  grounds  that 
the  constitution  of  the  defendant  society 
gives  express  power  to  provide  that  on  the 
death  of  a  member  a  sum  not  exceeding 
$3,000  be  paid  to  "persons  dependent  upon 
such  member,"  and  the  by-laws  provide 
that  a  benefit  may  be  made  payable  "to 
any  person  who  is  dependent  upon  the  mem- 
ber for  maintenance  (food,  clothing,  lodg- 
ing, or  education)."  Section  1  of  our  stat- 
ute relating  to  fraternal  benefit  societies 
provides  that  death  benefits  shall  be  paid 
only  to  the  families  "or  to  persons  depend- 
ent on  the  member."  Such  finding  of  the 
appellate  court  is  the  principal  error  as- 
signed by  appellant  and  relied  on  for  re- 
versal. 

There  is  no  doubt  but  that  the  appellee 
company  could,  under  proper  circumstances, 
issue  a  policy  of  insurance  or  benefit  cer- 
tificate payable,  in  the  event  of  death,  to 
someone  dependent  on  the  assured.  But 
the  benefit  certificate  in  this  case  was  not 
so  issued.  It  was  issued  supposedly  to  the 
wife  of  the  assured,  and  for  the  reason 
that  she  stood  in  the  relation  of  wife  to 
the  assured,  and  not  because  of  the  fact — 
even  if  such  were  the  fact —  that,  by  rea- 
son of  living  with  the  assured  as  his  wife, 
she  was  a  person  dependent  for  food,  cloth- 
ing, etc.,  upon  him.  It  is  also  apparent 
that  the  policy  was  paid  by  the  appellee 
company  for  the  same  reason,  namely,  that 
the  company  supposed  it  was  paying  to  one 
who  had  been  the  wife,  and  was  then  the 
lawful  widow,  of  the  assured,  and  there  is 
nothing  in  the  record  to  show  that  any  evi- 
dence of  such  dependency  was  given  or  re- 
quired, either  at  the  time  of  the  issuance 
of  the  benefit  certificate  or  at  the  time  of 
its  payment,  which  under  the  rules  of  the 
society  would  be  necessary  in  the  case  of 
issuing  or  paying  benefit  certificates  to 
those  who  were  dependent.  This  being  true, 
can  the  appellee  company  now  justify  the 
payment  it  made  by  establishing  the  fact, 
or  assuming,  that  the  person  to  whom  pay- 
ment was  made  was,  in  fact,  a  dependent, 
under  the  meaning  of  the  constitution  and 
by-laws  of  the  said  society? 

The  assured  was  a  married  man,  living 
with  his  wife  and  children  in  Dubuque, 
Iowa,  at  the  time  he  first  became  acquaint- 
ed with  Mary  Eva  Roth,  and  she  knew  that. 
The  evidence  shows  that,  after  the  assured 
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left  Dubuque,  Mary  Eva  Roth  was  not  Beoi 
there.  It  is  certain  that  he  came  to  Chi- 
cago, and  that  she  came  there  about  the 
same  time  he  did,  and  that  shortly  after 
her  arrival  in  Chicago  they  met,  and  a  few 
years  afterwards  a  marriage  ceremony  was 
performed  between  them.  At  that  time,  as 
shown  by  the  record,  she  was  twenty-four 
years  old.  She  admitted  that  prior  to  the 
marriage  she  saw  him  frequently.  Her 
testimony  was  as  follows:  "He  asked  me 
if  I  would  marry  him.  I  asked  him, 
'What's  the  matter  with  them  out  there  f 
He  said  he  didn't  know  anybody  had  any 
right  on  him.  Then  he  asked  me  to  write 
my  father,  and  they  objected,  and  I  wrote 
him."  Her  marriage  was  bigamous  and 
void,  for  the  reason  that  the  assured  then 
had  a  living  wife.  Cartwright  v.  McGown, 
121  111.  388,  2  Am.  St.  Rep.  105,  12  N.  £. 
737;    Schmisseur  ▼.   Bcatrie,   147   111.   210, 

35  N.  E.  525.  She  was  never  the  l^al  wife 
of  William  Bandlion.  Her  family  were 
still  living  in  Dubuque,  Iowa.  It  appears 
from  the  evidence  that  she  was  in  corre- 
spondence  with  them,  and  she  could  easily 
have  ascertained  whether  the  assured  was 
in  a  position  to  make  her  his  legal  wife. 
It  would  be  different  if  he  had  met  her  as 
a  stranger,  claiming  to  be  single,  and  she 
had  married  him  in  entire  good  faith,  be- 
lieving him  to  be  a  single  man,  and  was 
without  any  means  of  learning  otherwise, 
and  had  no  reason  to  suspect  that  he  was 
not  free  to  contract  with  her  a  lawful  mar- 
riage. Under  the  circumstances,  she  was 
not  one  who  was,  in  law,  dependent  upon 
him.  She  could  not  have  compelled  him 
to  support  her  under  the  laws  of  this  state. 
Alexander  v.  Parker,  144  111.  355,  19  L.R.A. 
187,  33  N.  E.  183;  Palmer  v.  Welch,  132 
111.  141,  23  N.  E.  412;  Supreme  Council,  A. 
L.  H.  V.  Perry,  140  Mass.  580,  5  N.  £.  634; 
Britton  ▼.  Supreme  Council,  R.  A.  46  N. 
J.  Eq.  102,  19  Am.  St.  Hep.  376,  18  Atl. 
675;  Royal  League  v.  Shields,  251  111.  250, 

36  L.R.A.(N.S.)  208,  96  N.  E.  45.  Besides, 
there  is  no  evidence  in  this  case  to  show 
that  she  was  dependent  upon  the  assured 
at  the  time  of  his  death,  or  that  the  proof 
of  such  dependency  at  the  time  of  his  death 
was  furnished  in  writing,  which  was  re- 
quired by  the  by-laws  of  the  appellee  com- 
pany before  she  was  entitled  to  take  as  a 
dependent. 

In  the  case  of  Story  v.  Williamsburgh 
Masonic  Mut.  Ben.  Asso.  95  N.  Y.  474,  it 
was  held  that  Mary  Story,  who  had  married 
the  assured  in  good  faith  and  lived  with 
him  for  sixteen  years  prior  to  his  death, 
believing  herself  to  be  his  lawful  wife,  could 
recover  against  the  defendant  company,  and 
that  it  was  unnecessary  to  examine  the  evi- 
dence and  determine  whether  the  assured 
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was  the  husband  of  another  woman  whom 
he  had  previously  married  in  England,  and 
who  was  living  and  undivorced  at  the  time 
of  his  death;  that,  while  the  society  had 
a  by-law  which  prescribed  the  object  and 
duty  of  the  association  on  the  death  of  a 
member,  and  contemplated  a  payment  to  the 
person  who  should  be  his  lawful  widow, 
this  was  not  such  a  limitation  of  the  power 
of  the  company  as  to  prevent  it  from  re- 
quiring as  the  beneficiary  a  person  who 
might  be  designated  by  the  member  as  hold- 
ing to  him  the  relation  of  wife.  The  rules 
and  by-laws  of  the  defendant  company  were 
different  from  those  of  appellee  here,  as 
appears  from  the  opinion  in  that  case,  and 
it  was  not  a  question  whether  the  lawful 
wife  should  recover,  or  one  who  in  good 
faith  supposed  she  was  the  lawful  wife. 
The  action  was  by  the  beneficiary  named  in 
the  policy,  against  the  assoeiation,  which 
was  attempting  to  defeat  recovery. 

In  James  v.  Supreme  Council,  R.  A. 
(C.  C.)  130  Fed.  1014,  the  court  held  that 
the  defendant  association  had  thp  power  to 
insure  the  life  of  its  member  for  the  bene- 
fit of  any  person  who  occupied  a  relation 
of  dependency  to  such  member,  and  that 
the  question  of  dependency  was  not  deter- 
mined solely  by  the  legality  of  the  mar- 
riage relation. 

It  is  true  that  there  might  be  cases  where 
a  valid  policy  of  insurance  could  be  issued 
in  favor  of  some  person  who  was  depend- 
ent upon  the  assured,  and  there  might  be 
cases  where  the  question  of  dependency 
would  be  the  controlling  fact,  and  not  the 
relationship  of  the  assured  or  the  legality 
of  such  relationship  as  stated  in  the  policy, 
but  those  cases  are  distinguishable  from 
the  case  at  bar.  We  are  referred  to  no  case 
which  holds  that  a  woman  can  live  with 
a  man  under  a  void  marriage,  with  a  knowl- 
edge of  the  facts  such  as  Mary  Eva  Roth 
possessed  in  this  case,  and  bring  herself 
within  the  class  of  those  who  are  depend- 
ent for  support,  legally  or  morally,  upon 
the  man  whom  she  so  lived  with.  The  fact, 
if  such  be  the  fact,  that  he  did  live  with 
her  and  support  her  for  many  years,  does 
not  in  any  w^ay  make  the  so-called  depen- 
dency binding  upon  him  as  against  his  law- 
ful wife. 

We  do  not  think  that,  under  the  facta 
of  this  case,  Mary  Eva  Roth  was  a  depend- 
ent upon  the  assured,  or  that  the  amount 
of  this  benefit  was  paid  to  her  by  the  ap- 
pellee association  as  such  dependent,  or 
could  have  been  legally  paid  to  her  as  such 
dependent.  The  by-laws  of  the  association 
provide  that,  where  the  person  designated 
as  beneficiary  in  the  certificate  is  not  with- 
in any  eligible  class,  and  there  are  persona 
living  who  are  eligible,  the  fond  does  not 
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lapse,  but  U  held  by  the  insurance  order 
tn  trust  for  the  eligible  who  then  stands 
first  in  the  order  of  eligibles.  The  appellee, 
then,  was  liable,  in  the  event  of  the  death 
of  the  assured,  to  pay  the  amount  of  said 
4>enefit  certificate  to  Mary  Anne  Bandlion, 
his  lawful  widow.  Royal  League  v.  Shields, 
^51  111.  250,  36  L.R.A.(N.S.)  208,  96  N.  E. 
46;  Supreme  Lodge,  K.  L.  H.  v.  Menkhaus- 
en,  209  lU.  277,  65  L.R.A.  508,  101  Am.  St. 
Rep.  239,  70  N.  E.  567 ;  Baldwin  ▼.  Begley, 
185  111.  180,  56  N.  £.  1065;  Palmer  ▼. 
Welch,  132  111.  141,  23  N.  E.  412;  Alexan- 
•der  V.  Parker,  144  111.  355,  19  L.R.A.  187, 
53  N.  E.  183. 

For  the  reasons  given,  the  judgment  of 
the  Appellate  Court  will  be  reversed,  and 
the  judgment  of  the  Circuit  Court  will  be 
affirmed. 

Judgment  reversed. 

Petition  for  rehearing  denied  April  14, 
1914. 
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J.  F.  TAYLOR,  Plff.  in  Err., 

V. 

F.  E.  ANDERSON  et  aL 

(40  Okla.  316,  137  Pac.  1183.) 

Sale  —  ofllcial  weigher  —  constltntlon- 
ality. 

Act  approved  March  7,  1913  (Sess.  Laws 
1913,  chap  24,  p.  41 ) ,  providing  that,  where 
lists  of  baled  cotton  are  purchased  from  local 
buyers  and  stored  in  cotton  yards  owned 
and  operated  by  cotton  weighers,  they  shall 
reweigh  the  same  before  it  is  removed  from 
their  yard ;  that  the  purchasers  may  be  pres- 

Headnote  by  Tubneb,  J. 


ent,  and  (§4),  "when  any  cotton  shall  be 
reweiffhed  in  their  presence,  they  shall  ac- 
cept the  weights  as  being  correct  and  make 
final  settlement  on  the  same;"  and  (§5) 
that  when  the  same  is  reweighed  according 
to  the  provision  of  said  act  "the  transaction 
between  the  buyer  and  seller  as  to  weights 
shall  be  at  an  end,  and  neither  party  shall 
have  an^  recourse  on  the  other," — held  to 
be  a  legislative  attempt  to  make  conclusive, 
between  the  parties  to  a  sale,  the  finding  of 
the  fact  of  uie  weight  of  the  cotton  by  the 
weigher,  and  hence  is  unconstitutional  as 
denying  the  buyer  or  seller,  when  sued  by 
the  other,  due  process  of  law. 

(January  13,  1914.) 

ERROR  to  the  District  Court  for  Cleve- 
land County  to  review  a  judgment  in 
plaintiffs'  favor  in  a  suit  to  enjoin  defend- 
ant from  reweighing  baled  cotton  pursuant 
to  an  alleged  unconstitutional  act.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  C.  Hardie  for  plaintiff  in 
error. 

Messrs.  Bnrwell,  Crockett,  &  Johnson 
for  defendants  in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

On  October  8,  1913,  defendants  in  error 
brought  suit  in  the  district  court  of  Cleve- 
land county  against  J.  F.  Taylor,  plaintiff 
in  error,  the  object  of  which  is  to  test  the 
constitutionality  of  an  act  approved  March 
7,  1913  (senate  bill  77,  chap.  24,  Sess. 
Laws  1913).  The  petition  substantially 
states  that  one  of  the  plaintiffs,  Wm.  Mor- 
gan, Jr.,  is  a  local  cotton  dealer  at  Norman, 
and,  as  such,  had,  together  with  other  cot- 
ton owned  by  him,  twenty  bales  of  cotton 
stored  in  the  cotton  yard  operated  by  de- 
fendant at  that  place;  that  his  coplaintiff. 


Note,  —  Validity  of  statute  or  ordtnanoe 
for  the  settlement  of  toeighta  as  he" 
ttceen  huyer  and  seller  hy  public 
weigher. 

As  to  the  power  of  a  municipality  to  regu- 
late the  use  of  scales  by  merchants,  as  dis- 
tinguished from  the  power  to  require  that 
articles  be  weighed  by  public  weighers,  see 
Parker  v.  Austin,  23  L.R.A.(N.S.)  266,  and 
Ihe  note  thereto. 

The  validity  of  regulations  as  to  the 
weight  of  a  loaf  of  bread  is  discussed  in  a 
note  to  Chicago  v.  Schmidinger,  44  L.R.A. 
(N.S.)  632. 

Statutes  or  ordinances  requiring  that  cer- 
-tain  articles  when  bought  or  sold  be 
weighed  upon  public  scales  by  official  weigh- 
-ers,  fees  ttierefor  to  be  paid  by  the  parties, 
appear  to  be  common,  and  are 'generally  up- 
held as  valid  police  regulations.  Petty  v. 
State,  102  Ark.  170,  143  S.  W.  1067; 
•O'Maley  v.  Freepor£,  96  Pa.  24,  42  Am. 
.61  L.R.A.(N.S.) 


Rep.  527;  Davidson  v.  Sadler,  23  Tex.  Civ. 
App.  600,  57  S.  W.  54,  and  other  cases  infra 
this  note. 

However,  in  Cincinnati  v.  Broadwell,  3 
Ohio  Dec.  Reprint,  286,  it  was  held  that 
an  ordinance  providing  for  a  penalty  for 
anyone  following  the  business  of  weighing 
other  than  the  city  weigher  and  his  deputies 
was  unconstitutional. 

In  Dawson  v.  Thornton,  134  Ga.  476,  68 
S.  £.  73,  an  ordinance  creating  the  office 
of  public  weigher  and  making  It  his  duty 
*'in  all  cases  of  disagreement  between  seller 
and  buyer,  to  weigh  all  cotton  and  other 
products  sold  bv  weight  when  requested  to 
do  so,  and  give  his  certificate  for  the  same," 
was  held  to  be  valid,  inasmuch  as  it  does  not 
compel  all  persons  buying  or  selling  cotton 
to  have  it  weighed  by  the  public  weigher, 
but  provides  for  his  weighing  only  when 
there  is  a  dispute  and  he  is  requested  to 
do   BO. 

And  in  Barfield  v.  Stevens  Mercantile  Co. 
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AndttTBon,  Clayton,  k  Company,  of  Okla- 
homa City,  are  dealers  in  cotton,  which  they 
buy  from  local  dealers  for  resale  and  ex- 
port; that  said  Morgan,  as  the  owner  of 
the  twenty  bales  aforesaid,  theretofore  sold 
the  same  to  said  Anderson,  Clayton,  &  Com- 
pany, and  agreed  to  deliver  the  same  to 
them  f.  o.  b.  Norman,  with  weights  guaran- 
teed at  the  compress  at  Oklahoma  City ;  that 
said  Taylor,  whose  yard  is  the  only  one  in 
Norman,  refused  and  still  refuses  to  sur- 
render possession  of  said  twenty  bales  of  cot- 
ton to  plaintiffs  on  demand,  and  refuses  to 
permit  them  to  remove  the  same,  except 
after  the  same  are  reweighed  and  10  cents 


per  bale  paid  him  therefor  as  weigher,  whids 
plaintiffs  refused  to  pay;  that  defendant 
threatens  to  and  will  reweigh  not  only  that- 
but  all  cotton  belonging  to  plaintiffs  which 
may  be  stored  in  his  said  yard  from  time  to* 
time,  and  will  claim  and  charge  such  fee  for 
reweighing,  and  will  not  deliver  said  cotton, 
except  upon  the  payment  of  the  fee  afore- 
said. It  is  further  charged  that  defendant 
in  so  doing  pursuant  to  said  act,  which  ia 
alleged  to  be  unconstitutional  for  certain 
reasons  set  forth  in  the  petition.  The  pray- 
er is  that  the  defendant  be  enjoined  from  aa 
doing,  and  for  general  relief.  After  answer 
filed,  in  effect  a  general  admission  and  i^ 


85  S.  C.  186,  67  S.  E.  158,  a  statute  provid- 
ing for  a  public  cotton  weigher  at  certain 
places  was  held  invalid  as  being  a  special 
Jaw  where  a  general  law  could  ^  maae  ap- 
plicable, and  the  contention  that  such  a 
statute  unduly  abridges  the  constitutional 
right  of  a  citizen  in  the  conduct  of  his  pri- 
vate business  of  buying  and  selling  cotton, 
by  private  weighing  satisfactory  to  seller 
and  buyer,  is  discussed,  but  not  decided. 

But  while  the  legislature  has  power  to 
authorize  cities  to  appoint  a  weighmaster, 
and  to  require  all  coai  sold  in  the  city  to  be 
first  weighed  by  him,  an  ordinance  making 
such  provision  will  not  be  sustained  unless 
power  to  pass  it  is  clearly  given  by  statute. 
Savanna  v.  Robinson,  81  111.  App.  471. 

Thus,  authority  to  a  municipality  to  es- 
tablish public  scales  and  weights  to  be  the 
standard  to  which  all  others  in  the  town 
should  conform  did  not  authorize  it  to  re- 
quire that  all  cotton  be  weighed  by  the  pub- 
lic weigher  before  sale.  Sumter  v.  Des- 
champs,  4  S.  C.  297. 

So,  without  special  statutorv  authority, 
a  municipality  cannot  apply  its  ordinance 
requiring  coal  sold  within  the  city  to  be 
weighed  by  the  public  weighmaster,  to  coal 
purchased  by  a  state  institution  which  is 
located  within  the  municipality.  Fulton  v. 
Siihs,  127  Mo.  App.  677,  106  S.  W.  1094. 

Such  ordinances  should  provide  reason- 
able facilities  for  the  accommodation  of  the 
public.  Davis  v.  Anita,  73  Iowa,  325,  35 
N.  W.  244. 

They  are  not  invalid  as  in  restraint  of 
trade.  Raleigh  v.  Sorrell,  46  N.  C.  (1 
Jones,  L.)  40;  State  v.  Tyson,  111  N.  C. 
687,  16  S.  E.  238;  State  v.  Smith,  123  Iowa, 
654,  96  N.  W.  899;  Stokes  v.  New  York, 
14  Wend.  87;  Yates  v.  Milwaukee,  12  Wis. 
673;  Gaines  v.  Coates,  51  Miss.  335. 

Nor  as  creating  a  monopoly.  Re  Miller, 
16  Manitoba,  L.  Kep.  479. 

Nor  as  a  tax  on  interstate  or  foreign  com- 
merce. Charleston  v.  Rogers,  2  M'Cord,  L. 
495,  13  Am.  Dec.  751;  State  v.  Pittsburg 
&  S.  Coal  Co.  41  La.  Ann.  465,  6  So.  220, 
affirmed  in  156  U.  S.  590,  39  L.  ed.  544,  5 
Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep.  459. 

It  is  only  the  idea  that  articles  are  to  be 
exposed  for  sale  in  the  city  that  makes  their 
weighing  the  subject  of  police  regulation, 
and  a  provision  prohibiting  any  person  from 
weighing  any  article  and  charging  a  fee 
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therefor,  whether  such  article  is  to  be  of- 
fered for  sale  in  the  city  or  not,  is  invalid.^ 
Lamar  v.  Weidman,  57  Mo.  App.  507. 

An  ordinance  requiring  coal  and  certain* 
other  products  to  be  weighed  by  the  city 
weigher  is  not  arbitrary  or  unfair  because- 
sales  under  a  certain  weight  are  excluded 
from  its  provisions.  State  ex  rel.  Stone  ▼. 
Kck,  121  Minn.  202,  141  N.  W.  106;  St. 
Charles  v.  Eisner,  155  Mo.  671,  56  8.  W» 
291. 

The  fees  charged  must  be  for  purposes  of 
regulation  only.  If  thev  are  so  large  as  to- 
make  it  apparent  that  they  are  intended  for 
revenue  purposes,  they  are  unlawful.  Tay- 
lor, C.  &  Co.  V.  Pine  Bluff,  34  Ark.  603; 
Logan  V.  Logan,  2  B.  Mon.  143. 

But  inasmuch  as  the  exact  fee  necessary 
to  cover  the  cost  of  maintaining  a  city  scale 
could  not  be  determined  in  advance,  the- 
courts  will  not  declare  such  an  ordinance^ 
providing  for  the  weighing  of  coal,  to  be  in- 
valid unless  the  fee  is  plainly  unreasonable 
and  excessive.  Wills  v.  Ft.  Smith,  70  Ark. 
221,  66  S.  W.  922. 

And  in  Yates  v.  Milwaukee,  12  Wis.  673,. 
it  was  held  that  the  fact  that  the  official 
weigher  was  appointed  on  condition  tbat^ 
he  pay  $500  per  annum  to  the  municipality 
for  the  privilege  of  weighing,  and  collecting 
the  fees  provided  for,  did  not  render  the 
ordinance  invalid. 

In  accord  with  Tatlob  v.  Ai?debson  ia- 
Vega  S.  S.  Co.  v.  Consolidated  Elevator  Co. 
75  Minn.  308,  43  L.R. A.  843,  74  Am.  St.  Rep.. 
484,  77  N.  W.  973,  in  which  it  was  held  that 
a  statute  making  the  weight  of  wheat  aa- 
found  by  the  state  weighmaster  conclusive- 
is  unconstitutional,  as  in  effect  depriving 
the  party  of  his  day  in  court. 

As  in  State  ex  rel.  Hadley  v.  Goffee,  192 
Mo.  670,  &1  So.  486,  the  court  said  {dictum) 
that  a  statute  could  not  give  the  certificatea- 
of  a  state  wei^^er  the  force  of  concluaive 
evidence,  but  could  make  them  prima  facie 
evidence. 

However,  in  Vega  S.  S.  Co.  v.  Consolidated 
Elevator  Co.  supra,  it  was  further  held' 
that  the  constitutionality  of  the  statute 
can  be  impeached  only  when  the  party  com- 
plaining 18  free  from  fault  or  negligence^ 
and  the  evidence  is  strong  and  clear  that, 
there  was  in  fact  a  substantial  mistake. 

R.L.& 
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plea  of  juBtification  under  the  act,  there  was 
judgment  for  plaintiffs  upon  the  pleadings, 
the  act  was  declared  unconstitutional,  the 
injunction  granted  as  prayed,  and  defend- 
ant brings  the  case  here. 

The  act  assailed  is  entitled:  "An  Act  to 
Require  the  Re  weighing  of  Baled  Cotton  Be- 
fore Removing  the  Same  from  Any  Local 
Cotton  Yard,  and  Fixing  the  Penalty  for  the 
Violation  Thereof.*' 

It  provides: 

"Section  1.  Every  person,  firm,  or  cor- 
poration in  the  state  of  Oklahoma,  engaged 
in  the  business  of  cotton  buying,  where  lists 
of  baled  cotton  are  purchased  from  local 
buyers,  and  the  said  cotton  stored  in  cotton 
yards  or  cotton  warehouses  owned  or  oper- 
ated by  cotton  weighers,  shall,  before  re- 
moving same,  have  said  cotton  reweighed. 

"Sec.  2.  Every  owner  or  operator  of  a  cot- 
ton yard  or  warehouse  in  the  state  of  Okla- 
homa shall  be  required,  before  allowing  any 
cotton  to  be  removed  from  his  yard  or  ware- 
house, t«  reweigh  same  in  the  presence  of 
the  owner  or  purchaser,  or  some  agent  of 
said  purchaser  or  owner  •f  same;  and,  with 
indelible  ink,  mark  •n  the  bale,  in  figures, 
the  weight  of  the  bale." 

Section  3  provides  for  testing  the  scales 
and  a  second  weighing. 

"Sec.  4.  Persons,  firms,  or  corporations 
engaged  in  the  cotton  business,  coming  un- 
der the  provisions  of  this  act,  shall  have  the 
right  to  be  present  at  the  reweighing  of  any 
cotton  they  may  purchase  or  desire  to  pur- 
chase, and  when  any  cotton  shall  be  re- 
weighed  in  their  presence,  they  shall  accept 
the  weights  as  being  correct  and  make  final 
settlement  on  the  same. 

"Sec.  6.  When  a  list  of  cotton  has  been 
reweighed  before  leaving  the  cotton  yard, 
according  to  the  provisions  of  this  act,  the 
transaction  between  the  buyer  and  seller  as 
to  the  weights  shall  be  at  an  end,  and 
neither  party  shall  have  any  recourse  on  the 
other." 

Section  6  provides  the  penalty  for  a  vio- 
lation of  the  act.  Which  means  (§1)  that 
when  Morgan  bought  this  cotton  and  had 
it  stored  in  this  yard,  before  he  can  deliver 
it  to  the  purdiasers,  his  coplaintiffs,  he  most 
have  it  reweighed  by  the  weighimaster  of  the 
yard.  Not  only  that,  but  §  2  makes  it  the 
duty  of  the  weighmaster  to  reweigh  it,  be- 
fore it  is  removed,  in  the  presence  of  one  of 
the  contracting  parties  or  his  agent,  and  to 
mark  the  weight  of  the  bale  thereon.  Af- 
ter §  3  makes  provision  for  any  person 
in  interest  not  satisfied  with  the  weights  to 
require  a  reweighing,  §  4  provides  that  the 
purchasers  may  be  present  at  the  reweigh- 
ing, and  that  when  they  are,  and  the  cotton 
is  reweighed  in  their  presence,  "they  shall 
accept  the  weights  as  being  correct  and 
SI  L.R.A.(N.S.) 


make  final  settlement  on  the  same."  Not 
only  that,  but,  whether  the  purchaser  is 
present  or  not,  §  5  provides  that,  when  the 
cotton  is  reweighed  as  provided,  "the  trans- 
action between  the  buyer  and  seller  as  to 
weights  shall  be  at  an  end,  and  neither 
party  shall  have  any  recourse  on  the  other." 
Which  means  that  such  finding  of  the 
weights  by  the  weigher  is  conclusive  as  to 
that  fact,  and,  should  either  buyer  or  seller 
sue  the  other  and  base  his  claim  on  over 
or  under  weights  resulting  from  fraud,  ac- 
cident, mistake,  or  anything  else,  the  other 
has  the  right  to  plead  the  weights,  as  found 
by  the  weighmaster,  in  bar  of  the  action, 
and  the  same  will  be  conclusive  evidence  of 
the  weight  of  the  cotton.  Whether  the  act 
is  an  attempt  to  confer  upon  the  weighmas- 
ter the  exercise  of  judicial  power,  or  denies 
to  either  party  to  the  sale  the  equal  protec- 
tion of  the  law,  or  whether  it  interferes  with 
plaintiffs'  right  to  contract,  or  whether  it 
constitutes  a  taking  of  private  property  for 
private  use  (and  it  seems  to  be  open  to  ob- 
jection on  any  of  these  grounds),  and  for 
any  of  the  reasons  stated  is  unconstitutional, 
we  need  not  say,  for  true  it  is  it  was  be- 
yond the  power  of  the  legislature  to  make 
the  finding  of  the  weighmaster  conclusive 
evidence  of  that  fact,  and  hence  the  act  must 
fall,  as  denying  to  the  party  sued,  whether 
buyer  or  seller,  due  process  of  law. 

Cooley's  Const.  Lim.  7th  ed.  p.  526,  says: 
"Except  in  those  cases  which  fall  within 
the  familiar  doctrine  of  estoppel  at  the 
common  law,  or  other  cases  resting  upon 
the  like  reasons,  it  would  not,  we  appre- 
hoid,  be  in  the  power  of  the  legislature  to 
declare  that  a  particular  item  of  evidence 
should  preclude  a  party  from  establishing 
his  rights  in  opposition  to  it.  In  judicial 
investigations  the  law  of  the  land  requires 
an  opportunity  for  a  trial ;  and  there  can  be 
no  trial  if  only  one  party  is  suffered  to  pro- 
duce his  proofs.  The  most  formal  convey- 
ance may  be  a  fraud  or  a  forgery;  public 
officers  may  connive  with  rogues  to  rob  the 
citizen  of  his  property;  witnesses  may  testi- 
fy or  officers  certify  falsely,  and  records  may 
be  collusively  manufactured  for  dishonest 
purposes;  and  that  legislation  which  would 
preclude  the  fraud  or  wrong  being  shown, 
and  deprive  the  party  wronged  of  all  reme- 
dy, has  no  justification  in  the  principles  of 
natural  justice  or  of  constitutional  law,"— 
citing  Blackwell,  Tax  Titles,  pp.  100  et  seq. 

In  McCready  v.  Sexton,  20  Iowa,  356,  4 
Am.  Rep.  214,  the  court  said:  "Wantlan  v. 
White,  19  Ind.  470,  which  was  a  proceeding 
by  habeas  corpus  in  behalf  of  an  enlisted 
minor  who  had  taken  the  usual  oath  of  his 
age.  His  discharge  was  resisted  on  the 
ground  that  the  act  of  Congress  provided 
that  'the  oath  of  enlistment  taken  by  the  re- 
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emit  shall  be  conclusive  as  to  his  age.'  The 
<:ourt  held  'that  it  is  not  competent  for  the 
legislative  power  to  declare  what  shall  be 
conclusive  evidence  of  a  fact.'  ...  In 
Oroesbeck  v.  Seeley,  18  Mich.  829,  Quinlon 
V.  Rogers..  12  Mich.  109,  and  Case  v.  Dean, 
16  Mich.  12,  a  statute  making  the  tax  deeds 
conclusive  evidence  of  title  was  held  abso- 
lutely void,  as  being  in  conflict  with  the 
constitutional  provision  guarantying  due 
process  of  law  for  the  protection  of  life, 
liberty,  and  property." 

In  Wilson  v.  Wood,  10  Okla.  279,  61  Pac. 
1045,  the  court,  in  the  syllabus,  said:  "The 
legislature  has  no  power  to  declare  a  tax 
deed  or  the  recitals  therein  conclusive  evi- 
dence of  a  compliance  with  those  matters 
which  are  essential  to  the  exercise  of  the 
taxing  power,  or  to  those  matters  which  are 
necessary  to  be  done  in  order  to  devest  the 
title  of  the  former  owner  or  those  claiming 
through  him,  and  to  execute  a  valid  deed  of 
conveyance.  In  judicial  investigations  the 
law  of  the  land  requires  an  opportunity  for 
trial,  and  there  can  be  no  trial  if  only  one 
party  is  suffered  to  produce  his  proofs.  Ex- 
cept in  those  cases  which  fall  within  the  es- 
tablished doctrine  of  estoppel  at  the  com- 
mon law,  or  cases  resting  on  like  reasons, 
it  is  not  within  the  power  of  the  legislature 
to  declare  that  a  particular  item  of  evidence 
shall  preclude  a  party  from  establishing  his 
rights  in  opposition  to  it," — and  after  quot- 
ing approvingly  from  Judge  Cooley,  as  we 
have  done,  cited  Weeks  v.  Merkle,  6  Okla. 
714,  52  Pac.  929. 

In  Graves  v.  Northern  P.  R.  Co.  5  Mont 
556,  51  Am.  Rep.  81,  6  Pac.  16,  it  was  held 
that  a  statute  rendering  a  railroad  com- 
pany liable  for  cattle  killed  by  it,  at  a  valu- 
ation to  be  conclusively  fixed  by  appraisers, 
was  unconstitutional  as  denying  a  right  to 
trial  by  jury. 

In  Vega  S.  S.  Co.  v.  Consolidated  Elevator 
Co.  75  Minn.  308,  43  L.R.A.  843,  74  Am.  St. 
Rep.  484,  77  N.  W.  973,  plaintiff  was  a 
common  carrier  of  freight  on  the  Great 
Lakes  between  two  certain  points;  defend- 
ant owned  and  operated  a  public  grain  ele- 
vator at  one  of  them.  On  a  certain  day  S. 
M.  &  Co.  proceeded  to  transport,  on  one  of 
plaintiff's  ships,  a  certain  number  of  bush- 
els of  wheat  stored  in  said  elevator,  to  the 
other  point.  The  wheat,  while  being  deliv- 
ered from  the  elevator  to  the  ship,  was 
weighed  out  by  the  assistant  state  weigh- 
master,  under  the  laws  of  Minnesota.  Gen. 
Stat.  1894,  §  7675,  after  prescribing  the 
duties  of  the  weighmaster,  one  of  which  was 
to  weigh  said  grain,  provided  that  "the  ac- 
tion and  certificateB  of  such  weighmaster 
51  L.R.A.(N.S.) 


and  his  assistants  in  the  discharge  of  their 
aforesaid  duties  shall  be  conclusive  upon  all 
parties  either  in  interest  or  otherwise,  as 
to  the  matters  contained  in  said  certificates.** 
When  the  grain  was  delivered  to  consignee, 
there  was  a  shortage,  which  was  paid  for  by 
the  carrier  pursuant  to  the  terms  of  the  bill 
of  lading,  who  thereupon,  becoming  subro- 
gated to  his  rights,  brought  suit  against 
the  elevator  company  for  the  amount  of  the 
shortage.  On  the  trial  the  court  directed 
a  verdict  for  defendant,  and  in  effect  held 
that  the  statute  in  question  made  the  find- 
ing of  the  weighmaster  as  to  the  weights 
conclusive  of  that  fact  as  between  the  par- 
ties. In  passing,  speaking  to  the  statute, 
the  court  said:  "But  is  it  competent  for 
the  legislature  to  make  the  weight  thus  as- 
certained absolutely  conclusive?  We  are  of 
the  opinion  that  it  is  not.  The  legislature 
cannot  in  this  manner  provide  for  the  ar- 
bitrary exercise  of  power,  so  as  to  deprive  a 
person  of  his  day  in  court  to  vindicate  hia 
rights.  And  the  law  which  closes  his  mouth 
absolutely  when  he  comes  into  court  is  the 
same,  in  effect,  as  the  law  which  deprives 
him  of  his  day  in  court.  See  Cooley,  Const. 
Lim.  6th  ed.  p.  452;  6  Am.  &  Eng.  £nc. 
Law,  2d  ed.  p.  1050;  Graves  v.  Northern  P. 
R.  Co.  supra;  Johns  v.  State,  55  Md.  350; 
Wantlan  v.  White,  19  Ind.  470." 

Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  64 
Kan.  802,  57  L.R.A.  705,  91  Am.  St.  Rep. 
248,  68  Pac.  653,  was  a  suit  against  the  rail- 
way company  for  a  shortage  of  hay  shipped 
over  its  lines.  There  was  judgment  for 
plaintiff  and  the  company  appealed.  The 
action  was  brought  under  Gen.  Stat.  1901, 
§§  5938-5947,  which  among  other  things  pro- 
vided that  the  railway  company  should  fur- 
nish track  scales  for  weighing  hay  and  is- 
sue duplicate  bills  of  lading,  and  concluded 
one  of  the  sections  thus :  "And  in  any  action 
hereafter  brought  against  any  railway  com- 
pany, for  or  on  account  of  any  failure  or 
neglect  to  deliver  any  such  grain,  seed  or 
hay  to  the  consignee,  or  his  heirs  or  assigns, 
either  duplicate  of  such  bill  of  lading  shall 
be  conclusive  proof  of  the  amount  of  such 
grain,  seed  or  hay  so  received  by  such  rail- 
way company."  To  escape  liability  the  rail- 
way company  offered  to  prove  that  the  full 
amount  of  hay  receipted  for  in  the  bills  oi 
lading  had  not  in  fact  been  receivea  by  it. 
In  passing  upon  the  admissibility  of  the  evi- 
dence, the  court  held  that  part  of  the  stat- 
ute quoted  to  be  unconstitutional,  admitted 
the  evidence,  and  said:  "Is  it  in  the  power 
of  the  legislature  thus  to  create  a  conclusive 
presumption"  of  evidence  "in  a  matter  of 
private  contract  T    We  are  constrained  is 


TAYLOR  T.  ANDERSON. 


716 


•  

belieTe  that  it  is  not.    Every  suitor  is  en- 
titled to  his  day  in  court,  and  to  have  his 
case  determined  on  such  evidence  as  legal 
policy  will  allow.    It  is  doubtless  competent 
for  the  IcgiBlature  to  prescribe  many  of  the 
rules  of  evidence.    The  subjects  of  the  com- 
petency of  witnesses,  the  order  of  trial,  the 
burden  of  proof,  the  effect  of  public  records, 
the  certification  of  copies  of  official  docu- 
ments, the  prima  facie  character  of  certain 
evidence,  and  other  like  matters  which  per- 
tain to  the  practice  rather  than  the  right 
of  proving  causes,  are  lawfully  within  the 
sphere  of  legislative  regulation;   but  it  is 
not  within  the  power  of  the  legislature  to  ex- 
clude from  the  courts  that  which  proves  the 
truth  of  a  case,  nor,  on  the  other  hand,  to 
compel  them  to  receive  that,  which  is  false 
in  character."    And  in  the  syllabus :     "The 
provision  of  chapter   100  of  the  Laws  of 
1893   (Gen.  Stat.  1901,  §§  593&-5047)  which 
makes  the  specification  of  weights  in  bills 
of  lading  issued  by  railroad  companies  for 
hay,   grain,  etc.,  shipped  over  their  lines, 
conclusive  evidence  of  the  correctness  of  such 
weights,  is  unconstitutional  because  denying 
to  the  companies  due  process  of  law,  and  be- 
cause wrongfully  depriving  the  courts  of  the 
judicial  power  to  determine  the  wei^t  and 
sufficiency  of  evidence."    See  also  People  ex 
rel.  Hillel  Lodge  No.  72  I.  0.  B.  B.  v.  Rose, 
207  III.  362,  69  N.  E.  762 ;  McNulty  v.  Toof, 
116  Ky.  202-210,  76  S.  W.  268;   State  v. 
Schlenker,  112  Iowa,  642,  61  L.R.A.  347,  84 
Am.  St.  Rep.  360,  84  N.  W.  698;  Southern  P. 
Co.  V.  Railroad  Gomrs.  (G.  0.)  78  Fed.  236; 
Ramish  v.  Hartwell,  126  Gal.  443,  68  Pac. 
920;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Payne,  33  Ark.  816, 
34  Am.  Rep.  65;  Gorbin  v.  Hill^  21  Iowa,  70; 
Weeks  v.  Merkle,  6  Okla.  714,  62  Pac.  929; 
White  V.  Flynn,  23  Ind.  46;   Groesbeck  v. 
Seeley,  13  Mich.  329;  Wantlan  v.  White,  19 
Ind.  470;  Marx  v.  Hanthom,  148  U.  S.  172, 
37  L.  ed.  410,  13  Sup.  Ct.  Rep.  608;  Abbott 
V.  Lindenbower,  42  Mo.  162. 

We  are  therefore  of  the  opinion  that  the 
whole  act  is  unconstitutional  and  must  fall. 
We  say  the  whole  act  for  the  reason  that 
the  purpose  of  the  act  was  to  accomplish  one 
object  only,  which  was  to  make  the  determi- 
nation of  the  weights  by  the  weighmaster 
oonclusive  evidence  of  that  fact.  Where 
such  is  the  case,  the  whole  act  must  fall, 
for  it  is  impossible  to  suppose  that  the  leg- 
islature would  have  passed  the  act  with  its 
ultimate  object  eliminated  therefrom. 

No  other  question  being  raised,  the  judg- 
ment of  the  trial  court  is  affirmed. 
61  LJELA.(N.S.) 
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8.  H.  PATE,  Appt^ 

V. 

T.  H.  RALSTON. 
(—  Iowa,  — ,  139  N.  W.  906.) 

Sale  •—  repudiation  of  contract  •—  right 
to  recover  purchase  price. 

1.  To  enable  the  seller  to  recover  the  pur- 
chase price  when  a  contract  for  personalty 
is  repudiated  before  time  for  delivery  ar- 
rives, he  must  so  far  perform  his  part  of 
the  contract  as  to  vest  title  in  the  pur- 
chaser. 

Same  •—  notice  not  to  ship  -«-  effect. 

2.  That  a  purchaser  of  personal  property 
notifies  the  seller  that  he  will  not  receive 
it,  and  that  shipment  will  be  at  seller's  risk, 
does  not  obviate  the  necessity  of  delivery 
or  tender  to  entitle  the  seller  to  recover  the 
purchase  price  of  the  property. 

(February  12,  1913.) 

Note.  —  Right  to  recover  purchase  price 
wliere  purchtiaer  wrongfuUy  repudt^ 
ates  his  contract. 

I.  Executed  contracts,   736. 
II.  General    rule    as    to    executory    con- 
tracts,  738. 

III.  Necessity  of  delivery,  tender,  or  ap- 

propriation. 

a.  In  general,  740. 

b.  Where     contract     contemplates 

some  act  by  purchaser,  742. 

c.  As  affected  by  terms  of  contract. 

1.  Necessity  of  complying  with 

contract,  743. 

2.  Delivery  to  carrier,  744. 

d.  Where    contract    does    not    re- 

quire delivery,   746. 

e.  Waiver    of    delivery   or    tender, 

746. 

IV.  Refusal  of  buyer  to  accept  property 

when  tendered. 

a.  In  general,  746. 

b.  Where  article  is  manufactured 

for  the  buyer,   749. 
V.  Repudiation  of  contract  by  buyer  be- 
fore tender  or  appropriation. 

a.  In  general,  761. 

b.  Articles    to    be    nuinufactured, 

764. 

c.  Other  articles,  766. 

VI.  Repudiation  by  buyer  before   article 

is  completed,   758. 

Vn.  Where  title  is  expressly  reserved  by 
seller  until  purchase  price  is  paid, 
769. 
VIIL  Pleadings,  760. 

Scope. 

Attention  is  called  to  a  distinction  be- 
tween a  wrongful  repudiation  and  a  mere 
breach  of  the  contract,  by  the  purchaser. 
While,  of  course,  a  wrongful  repudiation  of 
a  contract  constitutes  a  breach  of  it,  the 
purchaser  may   breach   the  contract  with- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Woodbury  Coun- 
ty in  defendant* 8  favor  in  an  action  brought 
to  recover  the  purcbaae  price  of  nursery 
stock  alleged  to  have  been  sold  by  plaintiff 
to  defendant.    Affirmed. 

Statement  by  Ijadd,  J.: 

Action  for  the  purchase  price  of  fruit 
shrubs  and  trees  resulted  in  a  verdict  being 
directed  for  defendant  and  judgment  en- 
tered thereon.     The  plaintiff  appeals. 

Messrs.  J.  W.  Hallam  and  O.  H. 
Rinker,  for  appellant: 

Defendant  .had  no  right  to  rescind  the 
contract  without  the  consent  of  the  nursery 
company. 


McAlister  v.  Safley,  65  Iowa,  719,  23  N. 
W.  139;  Connor  v.  Bennke,  100  Iowa,  748, 
69  N.  W.  414;  McCormick  Harvesting 
Mach.  Co.  V.  Markert,  107  Iowa,  340,  78 
N.  W.  33;  John  A.  Roebling's  Sons  Co.  t. 
Lock  Stitch  Fence  Co.  130  111.  660,  22  N. 
£.  518;  Redhead  Bros.  v.  Wyoming  Cattle 
Invest.  Co.  126  Iowa,  410,  102  N.  W.  144. 

No  tender  or  inspection  was  necessary 
after  the  defendant  had  signified  his  deter- 
mination to  refuse  to  receive  the  goods. 

Williams  v.  Triplett,  3  Iowa,  518;  McCor- 
mick Harvesting  Mach.  Co.  v.  Markert,  107 
Iowa,  340,  78  N.  W.  33;  28  Am.  k  £ng. 
£nc.  Law,  6;  24  Am.  &  Eng.  Enc.  Law, 
1086;  15  Am.  A  Eng.  Enc.  Law,  937,  938; 
35  Am.  &  Eng.  Enc.  Law,  171;  Loftus  v. 
Riley,  83  Iowa,  503,  50  N.  W.  17;  Roberts 


out  repudiating  it.  Indeed,  he  may  breach 
the  contract  and  at  the  time  be  insisting 
upon  its  performance.  It  is  intended  to  in- 
clude herein  only  cases  where  the  purchaser 
repudiates  the  contract.  This  excludes  cas- 
es wliere  the  purchaser  denies  liability  on 
the  contract  of  sale,  on  the  ground  that  the 
property  has  not  been  delivered  to  him,  as 
where  it  has  been  destroyed  in  transit;  also 
cases  where  the  purchaser  refuses  to  accept 
property  tendered  to  him,  where  he  bases 
his  refusal  on  the  claim  that  the  proper- 
ty tendered  does  not  conform  to  the  con- 
tract, either  because  of  defects  existing  in 
it  originally  or  injuries  to  it  during  trans- 
portation. It  is,  of  course,  impracticable 
to  point  out  all  the  different  classes  of  cases 
excluded,  but  the  foregoing  are  sufficient  to 
illustrate  where  the  line  of  exclusion  is 
drawn. 

A  case  illustrative  of  one  tjrpe  of  cases 
excluded  is  United  States  v.  Andrews,  207 
U.  S.  229,  52  L.  ed.  185,  28  Sup.  Ct.  Rep. 
100,  construing  a  c<»itract  of  sale  to  intend 
delivery  to  a  carrier  for  transportation,  and 
holding  that  the  risk  of  transportation  was 
on  the  buyer,  and  he  could  not  lawfully  re- 
fuse to  receive  the  goods  on  the  ground 
that  they  were  injured  during  transporta- 
tion, and  that  notwithstanding  such  injury 
the  seller  was  entitled  to  recover  the  pur- 
chase price. 

I.  Executed  contracts. 

The  authorities  are  agreed  that  a  con- 
tract of  sale  of  goods,  executed  to  the  ex- 
tent at  least  that  title  has  passed  to  the 
buyer,  will  entitle  the  seller  to  recover  the 
purchase  price,  where  he  has  fully  per- 
formed upon  his  part,  although  he  still  re- 
tains possession  of  the  goods,  and  although 
the  buyer  has  refused  to  accept  aind  settle 
for  them.  Upon  this  point  the  cases  are  so 
harmonious  that  no  attempt  has  been  made 
to  gather  them.  The  following,  while  by  no 
means  exhaustive  of  such  authorities,  are 
sufficient  to  illustrate  the  rule: 

—Bullock  V.  Finley,  28  Fed.  514,  holding 
that  an  action  may  be  maintained  for  the 
purchase  price  of  articles  which  had  been 
51  L.R.A.(N.S.) 


tendered  to  the  purchaser,  although  the  lat- 
ter refused  to  receive  them; 

—Browning  v.  McNear,  145  CaL  277,  78 
Pac.  722,  holding  that  delivery  or  tender  is 
unnecessary  where  the  contract  amounts  to 
an  actual  sale; 

— Lassing  v.  James,  107  Cal.  348,  40  Pac. 
534,  sustaining  an  action  for  the  purchase 
price  of  hav  in  fields,  sold  to  be  fed  to  cat- 
tle from  the  stack,  the  contract  being  re- 
garded as  having  passed  title; 

— Pusey  k  J.  Co.  v.  Dodgt>,  3  Penn.  (DeL) 
63,  49  Atl.  248,  holding  that  where  title 
has  passed,  the  seller  ma^  maintain  an  ac- 
tion for  the  purchase  price  although  there 
has  been  no  delivery; 

— Bagley  v.  Findlay,  82  111.  524,  stating 
the  rule  that  where  the  purchaser  of  goods 
at  a  specific  contract  price  refuses  to  take 
and  pay  for  them,  the  seller  may  store  the 
goods  for  the  purchaser  and  give  him  notice 
that  he  has  done  so,  and  then  recover  the 
full  contract  price; 

— International  Filter  Co.  v.  Hartman, 
141  111.  App.  239,  holding  that  upon  the  re- 
fusal of  the  purchaser  to  accept  and  pay  for 
a  certain  described  machine,  the  seller  may 
store  it  by  giving  notice  thereof  to  the  pur- 
chaser, and  sue  for  the  purchase  price; 

—Smith  V.  Eitel,  121  111.  App.  464,  hold- 
inff  that  where  there  has  been  a  completed 
sale  of  property,  although  there  has  been 
no  deliverv  thereof,  if  the  purchaser,  upon 
tender,  refuses  to  accept  it,  the  seller  may 
maintain  an  action  for  the  purchase  price; 

—Wells  V.  Maley,  6  Ky.  L.  Rep.  77  (sale 
of  specific  property) ; 

,  —Middlesex  Co.  v.  Osgood,  4  Gray,  447; 
Nichols  V.  Morse,  100  Mius.  523,  1  Am.  Rep. 
139;  Morse  v.  Sherman,  106  Mass.  430; 
Turner  v.  Langdon,  112  Mass.  265;  Fracier 
V.  Simmons,  139  Mass.  531,  2  N.  E.  112; 
Putnam  v.  Qlidden,  159  Mass.  47,  38  Am. 
St.  Rep.  394,  34  N.  E.  81;  MitcheU  ▼.  Le 
Clair,  165  Mass.  308,  48  K.  E.  117; 

(In  Massachusetts  the  court  regards  as 
executed  every  contract,  where  the  article  is 
set  aside  for  the  purchaser,  or  in  some  way 
designated  as  the  subject-matter  of  the  con- 
tract, although  delivery  is  yet  to  be  made 
and  the  purchase  price  paid,  and  it  is  held 
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T.  Mazeppa  Mill  Co.  30  Minn.  433,  16  N.  | 
W.  680;  Lapham  v.  Bossemeyer  Bros.  5 
Neb.  (Unof.)  343,  98  N.  W.  699;  Windmul- 
lu  T.  Pope,  107  N.  Y.  674,  14  N.  E.  436; 
Qleekler  v.  Slavens,  6  S.  D.  364,  59  N.  W. 
823;  John  A  Roebling's  Sons  Co.  v.  Lock 
Stitch  Fence  Co.  130  111.  600,  22  N.  £. 
518;  Scribner  v.  Schenkel,  128  Cal.  250, 
60  Pac.  860. 

The  contract  was  complete  when  accepted 
at  Bloomington,  Illinois,  the  home  of  the 
nursery  company. 

Tegler  y.  Shipman,  33  Iowa,  194,  11  Am. 
Rep.  118;  Sachs  v.  Garner,  111  Iowa,  425, 
82  N.  W.  1007;  Wind  v.  Her,  93  Iowa,  316, 
27  L.R.A.  219,  61  N.  W.  1001;  Hamilton  v. 
Jos.  Schlits  Brewing  Co.  129  Iowa,  172,  2 
L.RJi.(N.S.)  1078,  105  N.  W.  438. 


Messrs.  H.  B.  Walling  and  Grlflln  A 
Page,   for  appellee: 

A  delivery  of  the  nursery  stock  in  ques- 
tion, or  at  least  a  tender  of  delivery,  was 
absolutely  necessary  to  maintain  an  action 
for  the  contract  price  of  the  goods. 

3  Page,  Contr.  §§  1435,  1441;  Oklahoma 
Vinegar  Co.  v.  Carter,  116  Ga.  140,  69 
L.R.A.  122,  94  Am.  St.  Rep.  112,  42  8. 
E.  378;  Unexcelled  Fire- Works  Co.  v. 
Pontes,  130  Pa.  536,  17  Am.  St.  Rep.  788, 
18  Atl.  1058;  Thomson  y.  Kyle,  39  Fla. 
582,  63  Am.  St.  Rep.  393,  23  So.  12;  Davis 
V.  Bronson,  2  N.  D.  300,  16  L.R.A.  655,  33 
Am.  St.  Rep.  783,  50  N.  W.  830;  Moline 
Scale  Co.  v.  Beed,  62  Iowa,  307,  35  Am. 
Rep.  272,  3  N.  W.  96;  First  Nat.  Bank  v. 
Reno,  73  Iowa,  145,  34  N.  W.  796;  Snyder 


that  the  purchase  price  for  property  sold 
under  such  contracts  may  be  recovered,  al- 
though the  purchaser  refuses  to  accept  the 
property  when  tendered  him.) 

— Backes  v.  Black,  5  Neb.  (Unof.)  74, 
97  N.  W.  321,  distinguishing  between  an 
executory  and  executed  contract  of  sale, 
and  holding  that  in  the  former  case,  for  the 
refusal  of  the  purchaser  to  accept  the  prop- 
erty tendered  thereof,  the  seller's  remedy 
la  an  action  at  law  for  damages,  which 
ordinarily  are  the  difference  between  the 
market  value  and  the  contract  price;  and 
that  on  the  other  hand,  where  the  contract 
was  executed,  that  is  where,  by  the  terms 
of  the  contract,  the  title  passes  although 
the  seller  is  to  deliver  the  property  if  the 
purchaser  refuses  to  accept  it  when  ten- 
dered, this  refusal  does  not  preclude  the 
seller  from  recovering  the  purchase  price; 

—Clark  V.  Greeley,  62  N.  H.  394,  holding 
that  as  a  general  rule  under  a  contract  for 
the  sale  of  specific  chattels  at  a  stated  price, 
where  nothing  remains  to  be  done  to  desig- 
nate the  property  sold  or  the  price  to  be 
paid,  title  immediately  vests  in  the  buyer, 
and  the  seller  has  the  right  to  recover  the 
purchase  price; 

—Hunter  v.  Wetsell,  84  N.  Y.  649,  38 
Am.  Repk  644,  holding  that  on  the  sale  of 
a  designated  lot  of  hops  at  a  stipulated 
price  per  pound,  it  was  a  sufficient  offer 
of  performance  to  support  an  action  for  the 
purchase  price,  for  the  seller  to  offer  to 
deliver  the  hops,  which  by  the  terms  of 
the  contract  were  to  be  delivered  at  a  place 
to  be  designated  by  the  purchaser,  where 
the  latter  refused  to  designate  any  place  of 
delivery,  since  in  such  case  the  seller  did 
all  he  could  do,  and  stood  in  such  a  capacity 
of  complete  performance  as  to  entitle  him 
to  recover  the  purchase  price.  It  is  said 
that  such  a  case  was  not  one  of  merely  an 
executory  contract,  in  which  the  title  did 
not  pass; 

— Heiser  v.  Mears,  120  N.  C.  443,  27  S. 
E.  117,  stating  the  rule  that  in  a  contract 
for  the  sale  of  specified  articles  then  in 
existence  and  ready  for  delivery,  if  the  pur- 
chaser refuses  compliance  with  the  contract, 
the  seller  has  three  remedies,  one  of  which 
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is  the  right  to  treat  the  property  as  that 
of  the  buyer  and  sue  for  the  contract  price; 

— Henderson  y.  Jennings,  228  Pa.  J  88, 
30  L.R.A.(N.S.)  827,  77  Atl.  453,  holding, 
upon  the  theory  that  the  right  of  property 
in  a  real  estate  mortgage  not  then  in  exist- 
ence passed  to  the  purchaser  upon  his  exe- 
cution of  an  agreement  to  purchase  the 
same  at  a  designated  time  in  the  future, 
that  upon  his  refusal  to  receive  the  mort- 
gage and  pay  for  it,  he  could  not  defeat  an 
action  by  the  seller  for  the  purchase  price; 

— Edson  V.  Magee,  43  Pa.  Super.  Ct.  297, 
holding  that  title  to  butter,  when  set  apart 
and  stored  for  the  purchaser,  passed  to  the 
latter,  and  he  could  not  defeat  an  action 
for  the  purchase  price  by  subsequently  re- 
fusing to  receive  it; 

—Graham  v.  Burgiss,  78  S.  C.  404,  59 
S.  E.  29   (sale  of  shares  of  stock) ; 

— McClure  y.  Williams,  6  Sneed,  718 
(rule  stated) ; 

— Ogburn-Dalchau  Lumber  Co.  v.  Tay- 
lor, —  Tex.  Civ.  App.  — ,  126  S.  W.  48, 
holding  that  the  seller  may  maintain  an 
action  for  the  purchase  price  of  specific 
property,  although  when  tendered  to  the 
purchaser,  the  latter  refused  to  receive  it; 

— Sour  Lake  Townsite  Co.  v.  B.  Dcutser 
Furniture  Co.  39  Tex.  Civ.  App.  86,  94 
S.  W.  188   (sale  of  specific  articles). 

Delivery  is  not  essential  where  the  sale 
is  complete  and  there  is  a  man i lest  inten- 
tion of  the  parties  to  pass  the  title  without 
it.    Bradley  v.  Wheeler,  44  N.  Y.  495. 

And  it  is  held  that  there  may  be  a  bar- 

?;ain  ahd  sale  of  goods  sufficient  to  trans- 
er  title  and  thus  to  support  an  action  for 
goods  bargained  and  sold,  without  any  such 
delivery  as  will  amount  to  a  transfer  ol 
posspRsion.  Frazier  v.  Simmons,  139  Mass. 
531,  2  X.  E.  112;  Turner  v.  Langdon,  112 
Mass.  265;  Morse  v.  Sherman,  106  Mass. 
430;  Middlesex  Co.  v.  Osgood,  4  Gray,  447. 
And  it  has  been  held  that  upon  a  sale 
of  an  animal  at  auction  upon  credit,  after 
the  expiration  of  the  credit  period,  the 
seller  may  recover  from  the  purchaser  the 
contract  price  without  delivering  or  offer- 
ing to  deliver  the  animal,  the  purchaser 
having  failed  and  refused  to  take  it  a^ray^ 
47 
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V.  Tibbals,  32  Iowa,  447;  McClung  v.  Kelley, 
21  Iowa,  508;  Cook  v.  Logan,  7  Iowa,  142; 
Courtright  v.  Leonard,  11  Iowa,  32;  Har- 
wick  V.  Weddington,  73  Iowa,  300,  34  N.  W. 
868 ;  Hambel'  v.  Tower,  14  Iowa,  630 ;  Rosen- 
thal V.  Risley,  11  Iowa,  541;  Davis  v.  Budd, 
60  Iowa,  144,  14  N.  W.  211;  Mellinger  v. 
Hunt,  94  Iowa,  351,  62  N.  W.  813;  Au- 
gustine V.  McDowell,  120  Iowa,  401,  94  N. 
W.  918;  Martin  Bros.  v.  Lcsan,  129  Iowa, 
673,  106  N.  W.  996;  Allen  v.  Elmore,  121 
Iowa,  241,  96  N.  W.  709;  McAlister  v. 
Safiey,  65  Iowa,  719,  23  N.  VV.  139;  Hamil- 
ton y.  Finnegan,  117  Iowa,  623,  91  N.  W. 
1039;  Loftus  v.  Kiley,  83  Iowa,  503,  60  N. 
W.  17;  Minneapolis  Threshing  Mach.  Co.  v. 
Zemanek,  130  Iowa,  120,  106  N.  W.  612; 
Tuttle-Chapman  Coal  Co.  y.  Coaldale  Fuel 


Co.  136  Iowa,  382,  113  N.  W.  827;  Ridge- 
way  Dynamo  &,  Engine  Co.  y.  Pennsylvanifi 
Cement  Co.  221  Pa.  160,  18  L.R.A.(N.S.) 
613,  70  Atl.  567;  Gardner  y.  Deeds,  116 
Tenn.  128,  4  L.R.A.(N.S.)  740,  92  S.  W. 
518,  7  Ann.  Cas.  1172;  Welch  y.  Spies,  103 
Iowa,  389,  72  N.  W.  648. 

liadd,  J.,  delivered  the  opinion  of  the 
court. 

The  defendant,  at  the  solicitation  of  one 
Shearer,  an  agent  of  plaintiff,  purchased 
fruit  shrubs  and  trees.  The  order  therefor 
read: 

No  49.  December  6^  1909. 

I,  Thomas  H.  Ralston,  have  this  day 
bought  of  Saddler  Bros.  Nurseries,  Bloom- 


The  ground  of  this  decision  is  that  the 
seller  had  a  lien  upon  the  animal  for  the 
purchase  price,  and  would  not  be  required 
to  waive  this  lien  by  a  tender  in  order  to 
maintain  an  action  to  recoyer  the  purchase 

6 rice.    Wade  y.  Moffett,  21  111.  110,  74  Am. 
>ce.  79. 

//.  General  rule  as  to  executory  con.' 

tracts. 

While  there  is  much  confusion  and  more 
or  less  conflict  among  the  authorities  as 
to  when  the  seller  of  goods  may  maintain 
an  action  for  the  purchase  price  where  the 
purchaser  refuses  to  receive  the  goods,  the 
cases  are  practically  uniform  in  holding 
or  recognizing  that  an  action  to  recover  the 
purchase  price  of  an  article  cannot  be  main- 
tained if,  at  the  time  of  the  commencement 
of  the  action,  the  contract  is  still  executory 
in  the  sense  that  title  has  neither  actually 
nor  constructively  passed  to  the  purchaser. 
See  upon  this  point  notes  to  Acme  Food  Co. 
V.  Older,  17  L.R.A.(N.S.)  808,  and  Fair- 
banks, M.  &  Co.  v.  Heltsley,  26  L.R.A.{N.S.) 
248. 

This  doctrine  is  either  expressly  held  or 
clearly  recognized  by  substantially  all  the 
cases  considering  the  question,  including 
the  cases  asserting  in  general  terms,  that 
one  of  the  remedies  of  a  seller  of  goods  by 
executory  contract,  where  the  contract  is 
breached  by  the  buyer,  is  to  retain  the- 
goods  for  the  latter  and  recover  the  pur- 
chase price;  for  the  very  assertion , of  the 
rule  includes,  as  a  condition  of  recovering 
the  purchase  price,  the  appropriation  of  the 
goods  to  the  contract,  thereby  vesting  the 
title  in  the  purchaser,  the  seller  simply  re- 
taining a  lien  on  the  property  to  secure  the 
purchase  price.  Hence,  it  is  fair  to  pre- 
sume that  the  cases  asserting  the  right  of 
the  seller  under  an  executory  contract  to 
recover  the  purchase  price,  where  the  pur- 
chaser refuses  to  perform,  in  characterizing 
the  contract  as  executory,  refer  to  it  either 
as  of  the  date  of  its  execution  or  as  of  the 
time  of  its  breach  by  the  purchaser,  or  at 
least  as  of  some  time  prior  to  the  com- 
mencement of  the  action. 
51  L.R.A.(N^.) 


Many  of  the  cases  which  deny  the  right 
of  the  seller  of  goods  by  executory  contract 
to  perform  on  his  part  and  thereafter  re- 
cover the  purchase  price,  on  the  ground  that 
his  performance  had  yested  title  in  the  pur- 
chaser, are  inconsistent  in  that  they  at  the 
same  time  sustain  the  right  of  the  seller 
of  goods  by  executory  contract  to  sell  the 
goods  for  and  in  behalf  of  the  purchaser, 
and  recover  the  difference  between  the  pro- 
ceeds of  such  sale  and  the  contract  price, 
where  the  purchaser  refuses  to  perform. 
For  this  remedy  can  be  sustained  only  on 
the  theory  that  title  has  vested  in  the  pur- 
chaser. If  the  title  has  not  vested  in  him, 
it  is  of  course  clear  that  the  sale  would  be 
by  the  seller  of  his  own  goods,  lliis  dis- 
tinction is  pointed  out  in  Lincoln  y.  Char- 
les Alshuler  Mfg.  Co.  142  Wis.  475,  28 
L.R.A.(N.S.)  780,  125  N.  W.  908,  holding 
that  where  an  executory  contract  of  sale 
has  never  been  completed  by  the  seller,  he 
cannot  treat  the  goods  as  property  of  the 
purchaser  and  sell  them  as  the  latter's 
goods;  hence  he  cannot  base  a  cause  of  ac- 
tion on  the  theory  of  a  resale  and  recover 
the  difference  due  between  the  proceeds  of 
the  resale  and  the  original  contract  price, 
but  in  such  case  his  action  is  for  damages 
for  breach  of  contract,  determinable  as  of 
the  time  of  the  breach,  and  limited  accord- 
ing to  the  familiar  rule  that  the  damages 
can  be  only  such  as  may  be  reasonably  con- 
sidered to  have  been  in  mutual  contempla- 
tion by  both  parties  at  the  time  of  making 
the  contract,  as  the  natural  result  of  the 
breach. 

The  really  important  question  therefore, 
and  the  question  herein  considered,  is 
whether  the  seller  of  personal  property  by 
executory  contract  may  recover  the  pur- 
chase price  where  he  has  appropriated  the 
goods  to  the  purchaser  at  the  time  of  or 
before  he  brings  his  action.  Upon  this  ques- 
tion the  courts  are  at  variance,  ow^ing  large- 
ly to  different  views  as  to  the  specific  ap- 
application  of  very  general  rules,  which  fre- 
quently result  in  the  creation  of  some  very 
arbitrary  distinctions  not  required  by  ex- 
pository law  or  demanded  by  expediency. 
Indeed,  some  of  these  distinctions  are  in- 
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ington,  Illinois,  the  following  bill  of  trees, 
etc.,  to  be  forwarded  in  the  spring  of  1910, 
which  I  agree  to  pay  for  in  cash,  value  re- 
ceived, when  they  arrive  at  Anthon,  Iowa. 
[Here  follows  list.]  Total  amount  of  my 
order  is  $2,215.  I  will  not  countermand 
this  order.  The  articles  are  to  be  delivered 
in  good  condition. 

[Signed]     T.  H.  Kalston, 

P.  0.  Anthon,  Iowa, 
R.  R.  No.  1,  Residence  li  N.  W. 
J.  G.  Shearer,  Canvasser. 

The  defendant  wrote  plaintiff  February 
15,  1910:  "I  withdraw  the  order  for  trees, 
etc.,  given  Dec.  6th,  1909."  To  this  plain- 
tiffs responded  two  days  later:  "Kindly 
read  copy  of  your  contract  for  nursery  stock 


and  you  will  note  that  the  contracts  read 
that  you  will  not  countermand  the  order, 
therefore  your  trees  will  be  shipped  in 
proper  time  for  planting,  next  spring."  The 
defendant,  on  February  19,  1910,  answered: 
"I  decline  to  receive  the  trees,  and,  if  you 
ship  them,  you  will  do  so  at  your  own 
risk."  A  member  of  plaintiff's  iirm  testi- 
fied on  cross-examination  that  "the  stock 
was  taken  from  the  ground  somewhere  be- 
tween  the  10th  or  15th  of  December.  We 
sold  no  other  stock  of  that  grade  that  year 
except  some  pear  trees,  but  sold  a  great  deal 
of  other  stock  and  put  it  away  until  the 
next  season  whether  we  have  orders  for  it 
or  not."  In  the  spring  foHowing  the  goods 
were  shipped  from  Bloomington,  Illinois, 
into  Iowa,  but  there  was  no  showing  that 


expedient  in  that  their  application  occasions 
confusion  and  uncertainty  in  the  law  re- 
lating to  the  seller's  remedy  upon  breach 
of  an  executory  contract  of  sale.  Ihis  is 
particularly  true  as  to  the  distinction  be- 
tween executed  and  executory  contracts  as 
affecting  the  remedy  of  the  seller  for  breach 
thereof  by  the  buyer.  This  distinction  is 
largely  arbitrary,  and  raises  an  issue  fre- 
quently difficult  to  determine,  as  to  whether 
the  particular  contract  is  executory  or  exe- 
cuted. In  each  case  the  result  must  be 
more  or  less  uncertain,  since  the  intention 
of  the  parties  is  the  controlling  factor. 

It  is  needless  to  say  that  a  party's  rem- 
edy should  not  be  made  to  depend  on  an 
arbitrary  distinction,  wholly  disassociated 
from  the  wrongful  act  complained  of.  It 
is  not  in  keeping  with  twentieth  century 
standards  of  justice  to  make  the  right  to 
recover  for  an  alleged  wrongful  act  depend 
in  the  particular  case,  not  upon  the  find- 
ing of  the  issue  as  to  the  wrong  complained 
of  in  favor  of  the  plaintiff,  but  upon  so  un- 
certain a  tiling  as  the  finding  of  a  court 
or  jury  upon  the  question  of  fact  as  to  the 
character  of  the  contract,  whether  executed 
or  executory.  Under  such  a  rule  the  first 
issue,  as  to  the  wrongful  breach  of  the  con- 
tract of  sale,  may  be  found  in  favor  of  the 
seller,  but  he  may  nevertheless  be  defeated 
in  an  action  to  recover  the  purchase  price, 
because  the  second  issue,  as  to  the  char- 
acter of  the  contract,  is  found  against  him, 
and  this  too  where  he  has  so  clearly  and 
unequivocally  appropriated  and  set  apart 
to  the  buyer  tlie  goods  called  for  by  the 
contract,  as  to  preclude  him  from  subse- 
quently asserting  ownership  over  them, 
should  the  purchaser,  either  before  or  after 
judgment,  discharge  his  lien  for  the  pur- 
chase price. 

To  illustrate,  where  a  purchaser  of  a  car 
of  grain  before  the  delivery  thereof  breaches 
his  contract  to  purchase,  if  the  distinction 
between  executory  and  executed  contracts 
is  applied,  the  seller  must  not  only  assume 
the  burden  of  establishing  the  breach,  but 
at  his  peril  must  also  determine  the  char- 
acter of  the  contract,  whether  executory  or 
executed,  in  order  to  determine  the  remedy 
61  L.R.A.(N.8.) 


he  is  entitled  to  pursue.  If  the  car  was  a 
specifically  designated  car,  prima  facie  the 
contract  was  an  executed  one;  if  it  was  a 
car  of  grain  from  a  larger  mass,  the  con- 
tract was  prima  facie  executory.  But  these 
are  presumptions  merely,  and  not  conclu- 
sive. The  ultimate  question  is  one  of  fact 
as  to  the  intention  of  the  parties.  See  note 
in  26  L.R.A.(N.S.)    1. 

That  this  distinction  is  an  important 
one,  having  a  vital  effect  upon  the  seller's 
rights,  is  made  apparent  by  an  examina- 
tion of  Acme  Food  Co.  v.  Older,  64  W.  Va. 
255,  17  L.R.A.(N.S.)  807,  61  S.  E.  235. 
In  this  case  the  seller  of  a  designated  quan- 
tity of  poultry  food  was  denied  the  right 
to  recover  the  purchase  price  on  the  ground 
that  the  contract  was  executory  and  the 
purchaser  had  repudiated  it  before  the  sel- 
ler had  tendered  the  goods,  although  from 
a  letter  of  the  seller  accepting  the  pur- 
chaser's order  for  the  food,  it  appears  that 
before  the  purchaser  repudiated  the  con- 
tract, the  seller  had  manufactured  the  food 
for  the  purchaser,  and  marked  and  set  the 
same  aside  for  him  in  the  seller's  ware- 
house, to  be  held  until  the  arrival  of  the 
date  of  shipment.  This  decision  is  based 
upon  the  ground  that  an  action  for  the 
purchase  price  cannot  be  sustained  where 
based  upon  an  executory  contract  of  sale, 
and  the  purchaser,  by  repudiating  the  con- 
tract before  tender  or  attempted  delivery 
by  the  seller,  thereby  precludes  him  from 
completing  the  contract  by  vesting  title  in 
the  buyer,  and  hence  the  latter  cannot  be 
held  for  the  purchase  money. 

As  will  hereafter  appear,  the  courts  are 
in  conflict  upon  this  point.  A  rule  more 
promotive  of  justice  as  well  as  certainty  in 
the  law  is  that  which  makes  the  right  of 
the  seller  to  recover  the  purchase  price, 
where  the  purchaser  refuses  to  receive  the 
goods,  depend  not  upon  the  question  whether 
or  not  the  contract  is  executed,  but  rather 
upon  the  question  whether  at  the  time  of 
the  breach  the  situation  of  the  seller  with 
reference  to  the  property  is  such  that  by 
his  own  act  he  can,  constructively  at  least, 
transfer  to  the  buyer  the  title  thereto,  with- 
out  doing   anything   which   will   have   the 
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these  ever  reached  Anthon  or  were  ever 
delivered  or  tendered  to  the  defendant. 
The  same  witness  testified  that  plaintiff 
''always  stood  ready  to  deliver  the  goods 
called  for  by  the  order,  .  .  .  to  do  so 
at  any  time  in  the  shipping  season."  The 
state  of  facts  as  thus  recited  was  held  not 
to  entitle  plaintiff  to  the  recovery  of  the 
purchase  price,  and,  as  no  evidence  of 
market  value  was  adduced  as  a  basis  for 
the  measure  of  damages  recoverable  on  a 
breach  of  the  contract,  verdict  was  directed 
to  be  returned  for  the  defendant. 

1.  As  the  order  for  the  fruit  trees  and 
shrubs  had  been  accepted,  the  contract  was 
complete  long  before  the  letters  were  sent 
to  plaintiff,  undertaking  to  repudiate  the 
order.     Ordinarily   in   these   circumstances 


any  of  three  remedies  is  available  to  the 
vendor:  (1)  He  may  retain  the  property 
for  the  vendee  and  recover  the  purchase 
price;  or  (2)  keep  it  as  his  own  and  sue  for 
the  difference  between  the  market  value  and 
the  contract  price;  or  (3)  he  may  sell  the 
property  for  the  highest  price  he  can  get 
and  recover  the  balance  of  the  purchase 
price.  Hamilton  v.  Finnegan,  117  Iowa, 
623,  91  N.  W.  1039.  It  does  not  appear 
that  plaintiff  sold  the  property,  and.  a^  no 
evidence  of  market  value  was  adduced,  it  is 
evident  that  neither  of  the  methods  last 
mentioned  was  contemplated.  Ihe  remedy 
first  named  then  must  have  been  relied  on, 
and  it  has  been  repeatedly  recognized  as 
available  in  this  state.  McAlister  v.  Safley, 
65   Iowa,   719,   23   N.   W.   139;   McCormick 


effect  of  unnecessarily  increasing  the  dam- 
age,  viewed  from  the  situation  of  tlie  par- 
ties at  the  time  of  the  breach.  That  is  to 
say,  if,  at  the  time  of  the  breach  of  the 
contract,  the  property  is  owned  by  the  sel- 
ler and  is  substantially  in  deliverable  con- 
dition according  to  the  terms  of  the  con- 
tract, then  the  purchaser,  by  repudiating 
the  contract,  cannot  prevent  the  seller  from 
completing  performance  sufficient  to  trans- 
fer the  title,  thereby  entitling  himself  to 
recover  the  purchase  price;  while  on  the 
other  hand,  if,  at  the  time  the  purchaser 
repudiates  the  contract,  the  property  is  not 
in  deliverable  condition,  and  to  put  it  in 
such  condition  will  require  either  the  ac- 
quirement of  the  property  by  the  seller  or 
the  expenditure  of  substantial  labor  and 
material  in  its  completion,  the  rule  requir- 
ing the  injured  party  to  make  his  damages 
from  the  breach  of  a  contract  as  light  as 
possible  forbids  the  seller  from  acquiring 
or  completing  the  property  in  order  to 
put  it  in  a  deliverable  state,  and  requires 
him  to  cease  his  efforts  in  this  regard,  and 
limits  him  in  his  recovery  to  the  loss  sus- 
tained by  him,  considered  with  reference 
to  the  condition  of  the  property  at  the 
time  of  the  repudiation.  Tnis  statement  as 
to  the  measure  of  damages  is  intended  to 
be  very  general,  as  that  question  is  not  dis- 
cussed herein. 

This  general  rule  as  to  the  right  of  the 
seller  is  the  conclusion  of  the  writer  based 
upon  all  the  authorities  hereafter  consid- 
ered; it  cannot,  however,  be  said  that  the 
rule  receives  full  support  from  any  indi- 
vidual case,  and,  as  pointed  out,  it  is 
clearly  denied  by  some  cases. 

III.  KeccMity   of   delivery,    tender,    or 
appropriation. 

a.  In  general. 

Upon  the  general  question  of  necessity  of 
tender  or  •  delivery,  see  note  to  Stewart  ▼. 
Henningsen  Produce  Co.  50  L.R.A.  (N.S.) 
Ill;  also  note  to  Barber  v.  Andrews,  26 
L.R.A. (N.S.)  1.  As  to  the  effect  of  the 
character  of  the  pleadings  upon  the  neces- 
51  L.R.A.(N.S.) 


sity  of  a  tender  or  delivery,  see  the  sub- 
ject, "Pleading,"  infra,  VIII. 

It  is  settled  law  that  tliere  must  be 
a  delivery,  actual  or  constructive,  of  the 
property  sold,  or  an  appropriation  of  it  to 
the  contract,  in  order  to  entitle  the  seller 
to  recover  the  purchase  price: 

— Burnham  v.  Roberts,  70  111.  24,  hold- 
ing tl)at,  to  warrant  an  action  to  recover 
the  purchase  price  of  an  article  sold,  there 
must  be  a  delivery  sufficient  to  pasa  title 
to  the  purchaser.  In  Barrow  v.  Window, 
71    111.    214,    Noy's    Maxims,    chap.    42,    is 

?[uoted  to  the  effect  that  "if  I  sell  my  horse 
or  money,  I  may  keep  him  until  I  am 
paid,  but  I  cannot  have  an  action  of  debt 
until  he  is  delivered;  yet  the  property  of 
tlie  horse  is,  by  the  bargain,  in  the  bargain- 
or or  buyer.  But  if  he  do  presently  tender 
me  my  money,  and  I  do  refuse  it,  he  may 
take  the  horse  and  have  an  action  of  de- 
tainment. And  if  the  horse  die  in  my 
stable,  between  the  bargain  and  the  de- 
livery, I  may  have  an  action  of  debt  for 
my  money,  because,  by  the  bargain,  the 
property  was  in  the  buyer."  Applying  this 
maxim,  it  is  held  that  if  the  horse  is  still 
living  and  capable  of  delivery,  the  seller 
cannot  maintain  an  action  for  his  money 
before  delivery  or  tender  of  delivery,  un- 
less discharged  in  this  regard  by  the  act 
of  the  buyer; 

— ^Pate  v.  Ralston,  holding  that,  in 
order  to  recover  the  purchase  price  where 
the  buyer  has  repudiated  the  contract  be- 
fore delivery,  everything  required  of  the 
seller  to  pass  title  must  be  performed  by 
him; 

— F.  C.  Austin  Mfg.  Co.  v.  Colfax  Coun- 
ty, 67  Neb.  101,  93  N.  W.  145,  holding  that 
delivery  or  proffer  of  delivery  is  essential 
to  the  right  to  recover  the  purchase  price; 

— Gordon  v.  Norris,  49  N.  H.  382,  hold- 
ing that  an  action  to  recover  the  purchase 
price  of  hay  cannot  be  maintained  where 
the  seller  has  not  parted  with  the  possession 
or  title  to  the  property,  and  there  has  been 
no  deliverv  or  effort  to  deliver.  Bailey  v. 
Smith,  43  N.  H.  143  (stating  rule)  ; 

— Indianapolis,  P.  k  C.  R.  Co.  v.  Magulre, 
62  Ind.  140,  holding  that  there  can  be  no 
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Harvesting  Mach.  Co.  v.  Markert,  107  Iowa, ' 
340,  78  N.  W.  33. 

In  order  to  recover  the  purchase  price, 
however,  everything  required  of  the  vendor 
to  pass  title  must  have  been  performed. 
Moline  Scale  Co.  v.  Beed,  52  Iowa  307,  35 
Am.  Rep.  272,  8  N.  W.  06.  As  said  by 
Cole,  J.,  in  McClung  v.  Kelley,  21  Iowa, 
508:  "No  sale  is  complete  so  as  to  vest  in 
the  vendee  an  immediate  right  of  property 
so  long  as  anything  remains  to  be  done  be- 
tween the  buyer  and  seller  in  relation  to 
the  thing  sold.''  Snyder  v.  Tibbals,  32  Iowa, 
447 ;  Augustine  v.  McDowell,  120  Iowa,  401, 
94  N.  W.  918.  The  theory  on  which  re- 
covery of  the  purchase  price  is  allowed  not- 
withstanding the  vendee's  repudiation  of  the 
contract  is  that  by  performance  on  his  part 


the  vendor  has  vested  title  in  the  vendee, 
possession  being  retained  by  the  vendor  for 
him;  and  for  this  reason  the  latter  is  en- 
titled to  the  purchase  price.  Oklahoma 
Vinegar  Co.  v.  Carter,  116  Ga.  140,  60 
L.R.A.  122,  94  Am.  St.  Rep.  112,  42  S.  E. 
378;  Unexcelled  Fireworks  Co.  v.  Polites, 
130  Pa.  533,  17  Am.  St.  Rep.  788,  18  Atl. 
1058;  Ganson  v.  MadJgan,  13  Wis.  67; 
Pusey  Si  J.  Co.  v.  Dodge,  3  Penn.  (Del.)  63, 
49  Atl.  248;  35  Cyc.  5311;  24  Am.  &  £ng. 
£nc.  Law,  2d  ed.  1118.  "In  all  cases  of 
contracts  for  the  sale  of  personal  property, 
where  it  has  any  market  value,  the  vendor, 
before  he  can  recover  of  the  vendee,  .  .  . 
must  have  delivered  the  property  to  the  ven- 
dee, or  have  done  such  acts  as  vested  the 
title  in  the  vendee,  or  would  have  vested  the 


recovery  of  the  purcliase  price  of  articles, 
in  the  absence  of  proof  of  something  done 
on  the  part  of  the  seller  to  vest  the  buyer 
with  title  to  the  property,  or  to  restrict  the 
former  in  any  manner  in  his  control  over 

it; 

— Hamilton  v.  Finncgan,  117  Iowa,  623, 
91  N.  W.  1039,  stating  rule  that,  in  order 
to  recover  the  purchase  price  for  shares  of 
stock  under  a  contract  to  purchase  the 
same,  the  specific  property  must  have  been 
appropriated  to  the  contract  by  the  seller, 
and  everything  done  except  actual  accept- 
ance under  the  terms  of  the  sale  by  the  pur- 
chaser ; 

—Price  V.  Weisner,  83  Kan.  343,  31 
L.R.A.(N.S.)  927,  111  Pac.  439,  stating  the 
rule  that  until  delivery  the  seller  cannot 
maintain  an  action  for  the  purchase  price, 
except  in  those  cases  where  the  contract 
contemplates  that  he  shall  retain  posses- 
sion; 

— Blish  Mill  Co.  v.  Detherage,  155  Ky. 
319,  159  S.  W.  816,  holding  that  wliere  a 
contract  of  sale  is  executory,  to  entitle  the 
seller  to  recover  the  purchaser  price,  he 
must  tender  the  property  to  the  purchaser 
or  offer  to  ship  it  to  him; 

— Gross  V.  Ajello,  132  App.  Div.  25,  116 
N.  Y.  Supp.  380,  stating  the  rule  that 
where  a  contract  of  sale  is  executory,  the 
obligation  of  the  purchaser  to  pay,  and  of 
the  seller  to  deliver,  is  mutual  and  depend- 
ent, and  in  the  absence  of  delivery,  the 
seller  can  recover  the  purchase  price  only 
by  showing  a  readiness  to  perform  and  a 
tender  of  performance; 

— Kelley  v.  Upton,  supra,  holding  tliat 
where  a  contract  for  the  sale  of  stock  is 
executory,  the  seller  cannot  maintain  an 
action  for  the  purchase  price  without  show- 
ing either  delivery  or  tender  of  the  stock, 
or  that  such  delivery  or  tender  has  been 
waived  by  the  purchaser.  But  a  tender  is 
not  necessary  in  order  to  entitle  the  seller 
to  maintain  an  action  for  the  purchase 
price,  where  the  piirchaser  refuses  to  receive 
the  property.  Hngar  v.  King,  38  Barb. 
200,  Holmes  &  G.  Mf*?.  Co.  v.  Morse,  53 
Hun,  58,  5  N.  Y.  Supp.  940; 

— ITayne.s  v.  Brown,  18  Okla.  380,  89  Pac. 
51  L.R.A.(N.S.) 


1124,  holding  that  the  seller  of  shares  of 
stock  must  prove  a  delivery  or  tender  there- 
of, and  the  refusal  of  the  purchaser  to  ac- 
cept the  same,  in  order  to  be  entitled  to  re- 
cover the  purchase  price; 

— Jenner  v.  Smith,  L.  R.  4  C.  P.  270, 
holding  that  under  a  contract  for  the  sale 
of  unascertained  hops,  the  price  depend- 
ing upon  the  weight,  and  the  quality  to  be 
according  to  the  sample  furnished  the 
buyer,  the  seller,  by  designating  the  hopn 
and  setting  them  apart  for  the  buyer  in 
a  warehouse,  did  not  thereby  entitle  himself 
to  recover  the  purchase  price,  where  the 
warehouseman  continued  to  hold  them  at 
his  risk. 

It  has  been  held  that  to  be  effectual,  and 
sufficient  to  pass  title  to  the  purchaser  of 
property,  and  entitle  the  seller  to  treat  the 
property  as  sold  and  delivered  and  recover 
the  purchase  price  thereof  in  an  action 
for  goods  sold  and  delivered,  the  delivery 
must  be  such  as  will  amount  to  a  waiver 
or  discharge  of  any  right  of  lien  in  the 
seller.  Messer  v.  Woodman,  22  N.  H.  172, 
53  Am.  Dec.  241. 

Hughes  v.  United  States,  4  Ct.  CI.  64, 
holds  that,  under  a  contract  for  the  sale 
of  grain  to  be  delivered  at  a  certain  place, 
it  is  not  necessary  that  the  seller '  shall 
make  a  tender  at  the  place  of  delivery  of 
all  the  grain,  but  it  is  sufficient  to  have 
tendered  part  within  the  time  fixed  by  the 
contract,  and  to  have  been  in  possession  of, 
and  ready  to  supply,  the  balance  within 
the  prescribed  time;  and  where  the  buyer 
fails  to  take  the  grain  within  the  time 
agreed  upon,  the  seller  has  the  right  to  de- 
liver the  grain  to  the  purchaser  and  sue 
for  the  contract  price.  In  this  case,  how- 
ever, the  seller  did  not  elect  to  follow  this 
remedy. 

Under  any  circumstances  an  action  can- 
not be  maintained  for  the  price  where  the 
seller  has  not  the  possession  of  the  prop- 
erty sold,  and  never  had  the  possession 
thereof,  and  hence  was  never  in  a  position 
to  transfer  the  title  to  the  purchaser. 
Brown  v.  MeCafTrey,  40  W.  N.  C.  69. 

But  the  title  to  goods  may  pass  so  as 
to  support  an  action  for  the  purchase  price, 
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title  in  him  if  he  had  consented  to  accept  it, 
for  the  law  will  not  tolerate  the  palpable  in- 
justice of  permitting  the  vendor  to  hold 
the  property,  and  also  to  recover  the  price 
of  it."  ShippB  V.  Atkinson,  8  Ind.  App.  505, 
36  N.  E.  375;  Dwiggins  v.  Clark,  94  Ind. 
40,  48  Am.  Rep.  140.  To  permit  the  vendor 
to  retain  title  and  recover  the  purchase 
price  would  be  intolerable,  but  this  is  pre- 
cisely the  situation  of  plaintiff.  The  fruit 
trees  and  shrubs  had  not  been  set  apart  for 


defendant  as  had  the  butter  for  th«  vendee 
in  Mitchell  y.  Le  Clair,  165  Mass.  308,  43 
N.  E.  117.  Nor  had  delivery  been  effected 
or  even  tendered. 

That  defendant,  in  countermanding  the 
order,  said  he  declined  to  receive  the  trees, 
and  that  shipping  would  be  at  plaintiff's 
risk,  would  not  obviate  the  necessity  of  de- 
livery at  the  time  stipulated,  if  plaintiff 
insisted  on  performance  of  the  contract. 
Of  course,  the  rule  would  be  otherwise  were 


although  the  possession  thereof  remains  in 
the  seller.  Bristol  Mfg.  Corp.  v.  Arkwright 
Mills,  213  Mass.  172,  100  N.  £.  55.  Actual 
delivery  is  not  always  essential  to  pass 
title  to  goods  sold;  it  may  pass  even  though 
something  remains  to  be  done  to  determine 
the  price  to  be  paid.  Scotten  v.  Sutter,  37 
Mich.  526. 

In  Bement  v.  Smith,  15  Wend.  493,  it 
is  said  that  there  arc  many  cases  in  wliich 
an  offer  to  perform  an  executory  contract  is 
tantamount  to  performance. 

Where  the  contract  is  for  the  sale  of  a 
part  of  a  mass  or  large  parcel  of  goods,  or 
some  of  a  larger  number  of  articles,  to  be 
selected  by  the  seller,  he  cannot  recover  the 
purchase  price  therefor,  until  he  has  select- 
ed goods  or  articles  complying  with  the  con- 
tract and  appropriated  them  thereto,  ao 
that  the  title  has  vested  in  the  buyer: 

— ^New  England  Dressed  Meat  &  Wool  Co. 
V.  Standard  Worsted  Co.  165  Mass.  328,  52 
Am.  St.  Rep.  516,  43  N.  E.  112,  holding 
that  in  a  sale  of  a  portion  of  a  larger 
mass,  the  whole  remaining  in  the  posses- 
sion of  the  seller  with  the  right  and  power 
to  make  the  separation,  no  title  passes  en- 
titling him  to  recover  the  purchase  price 
until  this  is  done; 

— McCormick  Harvesting  Mach.  Co.  v. 
Balfany,  78  Minn.  370,  79  Am.  St.  Rep.  393, 
81  N.  W.  10,  holding  that  to  be  entitled  to 
recover  the  purchase  price,  the  seller  must 
show  the  appropriation  to  the  contract  of 
the  particular  article  out  of  a  larger  num- 
ber of  similar  articles  in  his  possession; 

— Rhode  V.  Thwaites,  6  Barn.  &  C.  388,  9 
Dowl.  k  R.  293,  5  L.  J.  K.  B.  163,  30  Re- 
vised Rep.  363,  3  Phillipps,  Ev.  410,  holding 
that  the  seller  of  a  number  of  hogsheads  of 
sugar  out  of  a  larger  quantity  was  entitled 
to  recover  the  purchase  price  where,  some 
time  subsequently  to  the  sale,  he  appropri- 
ated to  the  contract  and  set  apart  for  the 
purchaser  the  quantity  of  sugar  designated, 
and  the  purchaser  accepted  a  small  portion 
thereof  and  agreed  to  accept  the  balance, 
but  thereafter  refused  to  do  so;  the  rule 
being  stated  that  wliere  a  man  sells  part 
of  a  large  parcel  of  goods,  and  it  is  his 
option  to  select  the  goods  for  the  purchaser, 
he  cannot  maintain  an  action  for  goods  bar- 
gained and  sold  until  he  has  made  the  se- 
lection, but  as  soon  as  he  appropriates  prop- 
erty for  the  benefit  of  the  purchaser,  the 
property  in  the  article  passes  to  the  latter, 
although  the  seller  is  not  bound  to  part 
with  the  possession  until  he  has  paid  the 
price. 
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In  Boswell  v.  Kilborn,  8  Jur.  N.  S.  443, 
6  L.  T.  N.  S.  79,  15  Moore,  P.  C.  C.  309, 
10  Week.  Rep.  617,  following  the  old  French 
law,  it  is  held  that  under  an  executorr 
contract  for  the  sale  of  hops  to  be  gathered, 
the  seller  cannot  maintam  an  action  for 
the  purchase  price  where  he  tendered  a 
quantity  of  hops  in  excess  of  the  amount 
called  for  by  the  contract,  and  offered  to 
permit  the  purchaser  to  select  therefrom 
the  quantity  agreed  upon,  and  the  latter 
refused  to  accept  the  hops,  and  the  seller 
then  stored  the  entire  quantity,  and  at 
no  time  prior  to  bringing  suit  set  apart 
therefrom  the  exact  quantity  called  for,  un- 
less a  more  complete  delivery  was  waived 
by  the  purchaser.  Referring  to  the  English 
law  on  this  point,  it  is  said  that  under 
the  English  law  an  action  cannot  be  main- 
tained to  recover  the  purchase  price  where 
some  further  acts  are  to  be  performed  by 
the  seller  in  order  to  identify  the  thing  to 
be  delivered.  But  see  infra,  III.  e,  "Waiver 
of  delivery  or  tender." 

h.  Where   contract   contemplates  some 
€ict   by  purchaser. 

The  courts  are  not  in  harmony  on  tlie 
question  as  to  whether  the  seller  can  re- 
cover the  purchase  price  of  articles  sold 
under  a  contract  containing  provisions  con- 
templating some  further  act  by  the  pur- 
chaser beiore  acceptance  by  him,  where  he 
refuses  to  perform  on  his  part. 

It  has  l>een  said  that  where  one  party 
has  been  prevented  by  the  wrongful  act  <^ 
refusal  of  the  other  party  from  performing 
a  condition  precedent  or  completing  his  con- 
tract, he  is  entitled  to  recover  as  though 
the  contract  had  been  fully  perform^ 
Dobbins  v.  Edmonds,  18  Mo.  App.  307,  hold- 
ing that  where  logs  are  sold  to  be  delivered 
on  the  banks  of  a  stream,  there  to  be  meas- 
ured, scaled,  and  settled  for  by  the  pur- 
chaser, if  the  latter  refuses  to  perform,  the 
seller  may  have  the  logs  measured  and 
scaled,  and  may  float  them  to  the  mill  to 
the  purchaser,  and  tender  them  to  him,  and 
upon  the  latter's  declining  to  receive  them, 
the  seller  may  recover  the  purchase  price, 
although  most  of  the  logs  are  lost  after 
tender  by  reason  of  a  flood. 

In  Storm  v.  Rosenthal,  156  App.  Div. 
544,  141  N.  Y.  Supp.  339,  it  is  held  that 
where  the  contract  for  the  sale  of  a  desig- 
nated quantity  of  oak  flooring  of  a  brand 
to  be  specified  by  the  buyer  is  repudiated 
by   him,   and   he   fails  to   exercise  his   op- 
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the  countermand  treated  as  a  breach  of  the 
agreement  and  recovery  of  damages  only 
sought.  Roehm  v.  Horst,  178  U.  S.  1,  44 
L.  ed.  053,  20  Sup.  Ct.  Rep.  780.  But  in 
electing  to  stand  on  the  contract,  instead  of 
treating  it  as  breached,  he  undertook  to 
perform  the  terms  exacted  of  the  seller,  and 
these  were  not  to  be  performed  until  spring, 
and  not  until  performed  was  defendant  re- 
quired to  pay  the  purchase  price.  In  other 
words,  nothing  was  then  done  to  pass  title 


to  the  buyer,  and,  in  the  absence  of  any 
proof  of  delivery  as  stipulated,  or  tender 
or  waiver  thereof,  the  seller  was  not  en- 
titled to  recover  the  purchase  price.  Wil- 
liams V.  Triplett,  3  Iowa,  618,  and  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Markert, 
107  Iowa,  340,  78  N.  W.  33,  are  not  incon- 
sistent herewith. 

The  court  rightly  directed  a  rerdict  for 
defendant,  and  the  judgment  is  affirmed. 


lion  to  designate  the  flooring,  the  seller 
may  exercise  such  option  for  him,  and  may 
store  and  hold  the  property  for  him  and 
recover  the  purchase  price  thereof. 

And  in  Carlson  v.  Crescent  Woodenware 
&  Box  Mfg.  Co.  20  Idaho,  794,  120  Pac. 
460,  it  is  held  that  the  seller  of  all  of  a 
certain  kind  of  timber  cut  from  designated 
lands  was  entitled  to  recover  the  purchase 
price  of  all  of  such  timber  that  he  sawed 
and  delivered  at  the  place  designated  in  the 
contract,  although  the  contract  also  pro- 
vided that  the  buyer  was  to  scale  the  logs 
when  delivered,  which  he  refused  to  do. 

In  Cutwater  v.  Dodge,  7  Cow.  85,  how- 
ever, it  is  held  that  where,  by  the  terms 
of  the  contract  for  the  sale  of  an  article, 
the  purchaser  is  to  have  the  right  of  in- 
spection, until  that  right  is  exercised,  noth- 
ing but  absolute  acceptance  by  the  pur- 
chaser can  be  considered  a  delivery  which 
will  vest  the  property  in  him. 

So,  where  by  the  terms  of  a  contract  for 
the  sale  of  ties  they  are  to  be  delivered  at  a 
certain  place  and  there  inspected  by  the  buy- 
er, the  parties  thereto  agree  upon  the  pur- 
chase price,  title  does  not  pass  until  such 
inspection,  and  a  delivery  of  tho  ties  at  the 
place  designated  does  not  entitle  the  seller 
to  recover  the  value  thereof  from  the  buyer, 
where  the  latter  refuses  to  inspect  or  accept 
the  ties.  Indiana  Tie  Co.  v.  Phelps,  —  Ky. 
— ,  124  S.  W.  833. 

In  Massman  v.  Steigcr,  79  N.  J.  L.  442, 
75  Atl.  746,  it  is  asserted  that  the  purchase 
price  cannot  be  recovered  by  the  seller, 
where  it  is  to  be  paid  by  notes  of  the  pur- 
chaser, which,  as  to  form  and  sufficiency 
of  indorsement,  are  to  be  passed  upon  by 
the  seller,  and  the  purchaser  refuses  to  per- 
form. 

And  see  Manning  Mfg.  Co.  v.  Miller  Bros. 
—  Vt.  — ,  89  Atl.  479,  holding  that  where 
machinery  was  purchased  to  be  installed  by 
the  seller  upon  the  premises  of  the  pur- 
chaser, the  former  cannot  recover  the  pur- 
chase price  in  an  action  of  assumpsit,  where 
he  has  failed  to  install  the  machinery,  al- 
though this  failure  was  due  to  the  con- 
duct of  the  purchaser.  In  this  case  the  ma- 
chinery was  shipped  to  the  purchaser,  but 
it  did  not  appear  that  it  was  ever  removed 
from  the  station. 

Under  a  contract  for  the  manufacture  of 
an  article  according  to  a  model  to  be  fur- 
nished bv  the  buver,  where  the  latter  fails 
to  furnish  the  model,  the  seller  cannot 
furnish  such  a  model  as  he  believes  the 
buyer  would  have  furnished,  and  manufac- 
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ture  the  article  according  to  such  model, 
and  upon  its  completion  recover  the  con- 
tract price.  Savage  Mfg.  Co.  v.  Armstrong, 
19  Me.  147. 


o.  Aa  affected  hy  terms  of  contract, 

I.  Necessity  of  complying  ^JoitH  contract. 

If  the  contract  stipulates  as  to  the  place 
and  manner  of  delivery,  delivery  in  accord- 
ance with  such  stipulation  is  sufficient  to 
support  an  action  for  the  purchase  price: 

— Harris   Mfg.    Co.    v.   Marsh,    49    Iowa, 

II,  holding  that  under  an  agreement  to  take 
at  a  certain  price,  all  the  grain  delivered 
to  the  promisee  by  a  third  person,  the 
promisor  becomes  liable  for  the  purchase 
price  when  the  grain  is  delivered  to  tlu; 
promisee,  and  notice  thereof  given  the 
promisor,  providing  the  promisee  retains 
the  grain  up  to  the  time  of  trial; 

—-Benton  v.  Bidault,  6  La.  Ann.  30,  hold- 
ing that  to  maintain  an  action  for  the  pur- 
chase price  of  goods,  the  seller  must  show 
that  he  tendered  delivery  thereof  at  the 
place,  if  any,  designated  in  the  contract; 

— Obery  v.  Lander,  179  Mass.  125,  60  N. 
E.  378,  holding  that  the  purchase  price  of 
sliares  of  stock  may  be  recovered  where 
the  seller  deposits  the  same  in  escrow  for 
the  purchaser  in  accordance  with  the  terms 
of  the  contract,  although  the  latter  re- 
fuses to  pay  for  and  receive  them; 

— Jones  V.  Schneider,  22  Minn.  279,  hold- 
ing that  where  the  only  delivery  or  tender 
claimed  was  not  made  in  accordance  with 
the  terms  of  the  contract,  although  the 
contract  authorized  the  seller  to  select  the 
article  purchased  and  appropriate  it  to  the 
purchaser,  nevertheless  no  action  can  be 
maintained  for  the  purchase  price; 

—Barton  v.  McKelway,  22  N.  J.  L.  166, 
holding  that  in  the  sale  of  a  quantity  of 
shrubbery,  it  is  a  sufficient  delivery  to  en- 
title the  seller  to  maintain  an  action  for 
the  purchase  price,  where  the  contract  re- 
quired the  delivery  of  the  articles  pur- 
chased at  a  certain  time  and  place,  for  the 
seller  to  leave  the  property  at  such  place, 
since  the  purchaser,  being  aware  of  the 
time  and  place  fixed  for  delivery,  was  under 
the  duty  of  being  there,  either  in  person 
or  by  agent,  to  receive  the  articles  when 
tendered.  He  could  not  avoid  his  contract 
by  absenting  himself  on  that  occasion,  so 
that  no  tender  could  be  made  to  him  per- 
sonally. 
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9,  Delivery  to  carrier. 

While  not  pointed  out  in  any  of  the  c&aes 
considering  the  point,  there  is  a  distinc- 
tion between  the  application  of  the  general 
rule  that  in  the  ordinary  contract  of  sale 
contemplating  a  shipment  of  goods  by  car- 
rier, delivery  to  the  carrier  will  be  re- 
garded as  delivery  to  the  buyer,  and  the 
rule  that  a  delivery  to  the  carrier  is  a 
sufficient  appropriation  of  the  goods  to  the 
buyer  to  entitle  the  seller  to  recover  the 
purchase  price,  where  the  buyer  repudiates 
the  contract.  For  the  first  rule  mentioned 
is  based  upon  the  ground  that  delivery  to 
the  carrier,  under  the  ordinary  contract  of 
sale  contemplating  shipment  by  the  carrier, 
prima  facie  at  least,  passes  title  to  the 
buyer,  unless  title  is  expressly  reserved  by 
the  seller.  It  is  not  necessary  that  the 
courts  go  to  this  extent,  however,  in  order 
to  hold  that  delivery  to  the  carrier  of 
goods  sold  by  executory  contract  consti- 
tutes such  an  appropriation  of  the  goods  to 
the  buyer  as  to  entitle  the  seller  to  recover 
the  purchase  price,  where  the  former  wrong- 
fully repudiates  his  contract  of  purchase. 
Under  a  case  of  the  latter  character,  al- 
though the  actual  tender  of  the  goods,  in 
the  absence  of  a  repudiation  of  the  contract 
by  the  buyer,  might  be  held  to  be  necessary 
to  entitle  the  seller  to  recover  the  purchase 
price,  yet  the  fact  of  repudiation,  at  least 
while  the  goods  were  m  transit,  would 
generally  be  a  sufficient  appropriation  of 
the  goods  to  the  contract  to  entitle  the  sell- 
er  to  recover  the  purchase  price.  See,  on 
this  question,  "Waiver  of  delivery  or  ten- 
der," III.  e. 

While  the  following  cases  do  not  specific- 
ally point  out  the  distinction  mentioned, 
they  nevertheless  hold  where  the  seller  of 
goods  by  executory  contract  delivers  goods 
complying  with  the  terms  of  the  contract  to 
a  carrier  for  shipment,  in  accordance  with 
the  express  or  implied  terms  of  the  con- 
tract, that  this  constitutes  a  sufficient  ap- 
propriation of  the  goods  to  the  contract  to 
entitle  the  seller  to  recover  the  purchase 
price,  where,  after  delivery  to  the  carrier, 
■the  buyer  repudiates  the  contract. 

Where,  from  extrinsic  facts  or  the  ex- 
])re88  provisions  of  the  contract,  it  appears 
that  a  shipment  of  the  goods  by  the  seller 
to  the  buyer  is  contemplated,  delivery  to 
a  carrier  for  transportation  to  the  buyer  is 
generally  a  sufficient  delivery  to  support 
an  action  for  the  purchase  price,  although, 
as  subsequently  shown,  the  cases  are  not 
in  harmony  as  to  whether  or  not  such  a  de- 
livery is  sufficient  where  the  contract  of 
sale  is  executory,  and  before  such  delivery 
it  is  repudiated  by  the  buyer: 

— St.  Louis  Hay  k  Grain  Co.  v.  American 
Cast  Iron  Pipe  Co.  167  Ala.  442,  52  So. 
9Q4,  holding  that  where  property  purchased 
upon  an  executory  contract  is  delivered  to 
a  carrier  for  shipment  to  the  purchaser  be- 
fore the  latter  undertakes  to  repudiate  the 
contract,  an  action  may  be  maintained  to 
recover  the  purchase  price,  although  the 
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purchaser  refuses  to  accept  and  pay  for  the 
property ; 

— Castlen  y.  Marsh  burn,  8  Ga.  App.  400, 
69  S.  £.  ai7,  holding  that  where,  before  tlie 
purchaser  of  goods  repudiates  the  contract, 
the  seller  delivers  them  to  a  carrier  for 
shipment  to  the  purchaser,  such  delivery 
passes  title  and  entitles  the  seller  to  main- 
tain an  action  for  the  purchase  price,  al- 
though the  purchaser  refuses  to  accept  the 
goods  from  the  carrier,  and  the  latter  sella 
the  same  in  foreclosure  of  its  lien; 

— Martyn  v.  Westeril  P.  R.  Co.  21  Cal. 
App.  589,  132  Pac.  602,  holding  where  an 
order  for  goods  is  accepted  and  the  goods 
shipped  by  carrier  to  the  purchaser,  that 
the  latter  cannot,  by  revoking  the  order, 
preclude  the  seller  from  recovering  the  pur- 
chase price,  although  the  purchaser  never- 
received  the  goods; 

—Pittsburgh  &  I.  Coal  Co.  v.  Hostler 
Coal  &  Coke  Co.  147  111.  App.  387,  holding 
that  the  contract  price  for  coal  may  be  re- 
covered by  the  seller  where  the  coal  was 
delivered  to  a  common  carrier  to  be  for- 
warded to  the  purchaser; 

— Loftus  V.  Riley,  83  Iowa,  503,  60  N.  W. 
17,  sustaining  the  right  to  recover  the 
purchase  price  of  property  delivered  to  a 
carrier  for  shipment  to  the  purchai^er,  al- 
though the  latter  refused  to  accept  it; 

— Barrie  v.  Quinby,  206  Mass.  259,  92  N. 
E.  451,  holding  that  where  sets  of  books  to 
be  manufactured  are  to  be  delivered  to  a 
carrier  for  transportation,  delivering  tliem 
to  the  carrier  will  pass  the  title,  and  a  re- 
fusal  of  the  purchaser  to  give  notes  for 
the  purchase  price  according  to  the  terms 
of  the  contract  will  entitle  the  seller  to  sue 
for  the  price  of  each  instalment,  or  hold 
them  until  the  time  of  full  performance  has 
expired  and  then  sue  for  the  whole  amount; 

— ^Meagher  v.  Cowing,  149  Mich.  416,  112 
N.  W.  1074,  holding  that  title  passes  by 
delivery  to  a  carrier,  where  the  purchaser 
afterward  refuses  to  accept  the  property, 
and  the  seller  may  treat  the  contract  as 
completed  and  sell  the  property  for  and  in 
behalf  of  the  former; 

— Pacific  Iron  Works  v.  Long  Island  R. 
Co.  62  N.  Y.  274,  holding  that  where,  by 
a  contract  of  sale,  the  goods  are  to  be 
shipped  by  steamer,  and  are  to  be  delivered 
on  board  the  steamer  free  of  charge  the 
purchase  price  may  be  recovered  wheji  such 
delivery  is  made,  although  the  purchaser 
refuses  to  receive  the  goods; 

— Fountain  City  Drill  Co.  v.  Peterson, 
126  Wis.  612,  106  N.  W.  17,  holding  where 
the  seller  performs  an  executory  contract 
for  the  sale  of  chattels  by  delivering  them 
at  the  place,  and  in  the  manner,  specified  in 
tlie  contract,  that  he  is  entitled  to  recover 
the  stipulated  price  (delivery  through  com- 
mon carrier). 

The  rule  that  when  delivery  is  made  to 
a  common  carrier  according  to  the  stipu- 
lations of  the  contract  of  sale,  the  carrier 
is  thereby  made  the  a^ent  of  the  buyer, 
and  such  delivery  implies  an  acceptance, 
and  is  prima  facie  sufficient  to  pass  title, 
and  enable  the  seller  to  maintain  an  actios 
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for  goods  sold  and  delivered,  amounts  only 
to  prima  facie  evidence,  and  does  not  apply 
where  delivery  is  not  according  to  contract, 
as  where  it  is  premature.  Arons  v.  Cum- 
mings,  107  Me.  19,  31  L.R.A.(N.S.)  942, 
78  Atl.  98. 

In  Home  Pattern  Co.  v.  W.  W.  Mertz  Co. 
80  Conn.  404,  86  Atl.  19,  it  is  held  that 
under  a  contract  to  manufacture  patterns 
to  be  shipped  to  the  purchaser  when  com- 
pleted, the  seller  may  ship  the  goods  ac- 
cording to  contract  and  recover  the  price, 
since  the  title  thereby  passes  to  the  pur- 
chaser, although  the  latter,  prior  to  the 
shipment,  gave  notice  to  the  seller  of  his 
repudiation  of  the  contract.  The  court  said 
that  a  repudiation  of  the  contract  without 
the  acquiescence  of  the  seller  did  not  put 
an  end  to  it;  the  seller  might  still  treat 
it  as  subsisting  notwithstanding  notice  of 
repudiation,  and  assume  that  the  purchaser 
would  perform  his  part  when  the  time  for 
performance  arrived.  For  there  can  be  no 
anticipatory  breach  of  a  contract  by  one 
party  without  the  acquiescence  of  the  other; 
a  breach  by  one  party  alone  can  occur  only 
after  the  time  for  performance  has  arrived. 
Hence,  the  repudiation  is  not  a  breach  of 
the  contract,  and  the  seller,  having  declined 
to  acquiesce  therein,  is  bound  to  tender  per- 
formance when  the  time  for  delivery  ar- 
rives. And  delivery  to  the  carrier,  as  desig- 
nated in  the  contract,  is  a  delivery  to  the 
purchaser,  and  the  title  passes  to  him.  This 
decision  apparently  is  based  upon  the  sales 
of  goods  act. 

But  it  has  been  held  that  where  a  pur- 
chaser of  goods  by  executory  contract 
countermands  his  order  before  the  goods 
have  been  set  apart  or  shipped  to  him,  the 
repudiation  of  the  coiitract  or  the  direc- 
tion not  to  ship  is  a  revocation  of  the  car- 
rier's agency  to  receive  for  the  purchaser, 
and  a  subsequent  delivery  of  the  goods  to 
the  carrier  by  the  seller  is  therefore  un- 
authorized, and  does  not  constitute  a  de- 
livery to  the  purchaser.  Unexcelled  Fire- 
Works  Co.  V.  Polites,  130  Pa.  636,  17  Am. 
St.  Rep.  788,  18  Atl.  1058. 

d.  Where  contract  does  not  require 

delivery. 

The  contract  price  for  articles  to  be 
manufactured  may  be  recovered  without 
making  a  delivery  thereof,  where  the  con- 
tract is  silent  as  to  delivery.  In  such  case 
it  is  sufficient  if  the  seller  notifies  the  pur- 
chaser of  the  completion  of  the  article,  and 
requests  him  to  settle  for  and  remove  the 
same.  E.  W.  Bliss  Co.  v.  United  States 
Incandescent  Gaslight  Co.  149  N.  Y.  300, 
43  N.  E.  859. 

So,  where,  by  the  terms  of  a  contract  of 
sale,  the  purchaser  is  to  settle  for  and  re- 
move property  to  be  manufactured  for  him, 
when  it  is  completed,  no  tender  of-  delivery 
by  the  seller  is  necessary  to  entitle  him  to 
recover  the  purchase  price,  where  the  pur- 
chaser fails  or  refuses  to  remove  the  prop- 
erty within  a  reasonable  time  after  its 
completion  and  notice  to  him  thereof: 
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— Barrie  v.  Quinby,  206  Mass.  259,  92 
N.  E.  451,  stating  the  rule  that  if  the 
purchaser  of  sets  of  books  to  be  manufac- 
tured was  to  have  taken  the  sets  as  manu- 
factured, at  the  seller's  place  of  business, 
an  appropriation  by  setting  them  apart  as 
the  buyer's  goods  would  have  passed  the 
title,  and  a  refusal  to  give  notes  for  the 
purchase  price  according  to  the  contract 
would  have  permitted  the  seller  to  sue  for 
the  price  of  each  instalment,  or,  when  the 
time  for  full  performa^e  had  expired,  to 
sue  for  the  fuU  amount; 

— Crookshank  v.  Burrell,  18  Johns.  58,  9 
Am.  Dec.  187;  Muckey  y.  Howenstine,  3 
Thomp.  k  C.  28,  holding,  that  a  tender  or 
delivery  is  not  necessary  where,  by  the 
terms  of  a  contract  for  the  manufacture 
of  articles,  upon  completion,  the  purchaser 
is  to  remove  the  same; 

— Ballentine  ▼.  Robinson,  46  Pa.  177, 
holding  that  a  contract  for  the  sale  of  a 
machine  to  be  manufactured,  and  removed 
by  the  purchaser,  vested  the  property  in 
the  purchaser  when  it  was  completed  and 
notice  of  completion  given  him,  and  upon 
his  failure  to  remove  and  settle  for  it,  the 
seller  was  entitled  to  recover  the  purchase 
price. 

And  tender  is  unnecessary  to  entitle  the 
seller  to  maintain  an  action  for  the  pur- 
chase price  where,  by  the  terms  of  the  con- 
tract, the  purchaser  agrees  to  tender  a  cer- 
tain sum  of  money  on  or  by  a  designated 
day,  and  if  he  fails  to  do  so,  to  accept  the 
property  at  a  designated  price.  Prest  v. 
Cole,  183  Mass.  283,  67  N.  E.  246  (shares 
of  stock). 

And  see  Dun  lop  v.  Grote,  2  Car.  &  K.  158, 
holding  that  where,  by  the  terms  of  a  con- 
tract for  the  sale  of  a  quantity  of  iron,  the 
purchaser  agreed  to  pay  therefor  on  a  cer- 
tain day,  if  prior  thereto  he  had  not  re- 
quired the  seller  to  deliver  the'  same,  after 
the  expiration  of  the  agreed  time  the  latter 
is  entitled  to  recover  the  purchase  price,  al- 
though the  purchaser  has  not  asked  for  a 
delivery  of  the  property. 

e.  Waiver  of  delivery  or  tender. 

The  cases  are  not  agreed  whether  the 
purchaser,  by  unlawfully  repudiating  a 
contract  to  purchase,  thereby  relieves  the 
seller  from  the  necessity  of  delivering  or 
tendering  the  property  to  him.  If  the  buyer 
has  clearly,  unequivocally,  and  wrongfully 
repudiated  the  contract  and  notified  the? 
seller  thereof,  and  of  his  intention  to  refuse 
to  receive  the  goods  or  articles  purchased 
if  tendered  to  him,  it  would  seem  that  no 
tender  or  offer  to  deliver  or  attempted  de- 
livery should  be  required  from  the  seller 
as  a  condition  to  recovering  the  purchase 
price,  provided  he  clearly  and  unequivocally 
appropriates  the  property  to  the  contract, 
and  thereafter  holds  it  for  the  purchaser. 
And  this  is  especially  true  where,  to  make 
a  tender,  the  seller  would  be  obliged  to  have 
the  property  transported  a  considerable  dis- 
tance by  a  carrier. 

In  New  York  it  is  held  that  a  tender  is 
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unnecessary  where  the  purchaser  wrong- 
fully repudiates  his  contract  to  purchase 
prior  thereto: 

—Stokes  V.  Mackay,  147  N.  Y.  223,  41 
N.  E.  496,  holding  that  a  tender  is  not 
necessary  to  entitle  the  seller  to  recover 
the  purchase  price,  where,  before  the  tender 
is  made,  the  purchaser  repudiates  the  con- 
tract and  refuses  to  perform  on  his  part 
(sales  of  shares  of  stock)  ; 

—Gourd  V.  Healy,  206  N.  Y.  423,  99 
N.  E.  1099,  in  which  case  the  purchaser 
wrongfully  repudiated  the  contract  to  pur- 
chase a  quantity  of  wine  before  the  wine 
had  been  separated  from  a  larger  quantity, 
and  the  court  said  that  his  conduct  in  this 
regard  was  such  as  to  relieve  the  seller 
from  the  duty  of  segregating  the  pur- 
chaser's wine,  even  if  segregation  was 
necessary  to  pass  title  thereto; 

— Lackawanna  Mills  v.  Weil,  21  App. 
Div.  492,  47  N.  Y.  Supp.  685,  affirmed  m 
362  N.  Y.  642,  57  N.  E.  1114,  holding  that 
where  goods  are  to  be  manufactured  and 
furnished  the  purchaser  in  instalments,  if 
he,  after  having  accepted  several  instal- 
ments, refuses  to  accept  subsequent  instal- 
ments, such  refusal  renders  it  unnci-essary 
for  the  seller  to  make  a  tender  of  further 
instalments  as  a  condition  to  recovering 
the  purchase  price  of  all  the  articles  sold; 

— Weil  v.  Unique  Electric  Device  Co.  39 
Misc.  527,  80  N.  Y.  Supp.  484,  holding  that 
where  the  purchaser  of  goods,  upon  receiv- 
ing a  portion  of  them,  notifies  the  seller 
that  he  will  not  accept  the  balance,  if  this 
refusal  on  his  part  is  wrongful,  the  seller 
may  recover  the  purchase  price  without 
making  a  tender  of  the  balance  of  the 
goods ; 

— Lekaa  v.  Schwartz,  56  Misc.  594,  107 
N.  Y.  Supp.  145,  stating  the  rule  that  where 
an  executory  contract  for  the  sale  of  an 
article  is  repudiated  by  the  purchaser  be- 
fore delivery,  a  tender  or  delivery  by  the 
seller  is  not  necessary  to  entitle  him  to  re- 
cover the  purchase  price. 

In  Keppert  v.  Aultman,  M.  &  Co.  25 
Tex.  Civ.  App.  495,  61  S.  W.  410,  the  court 
said  that  if  the  purchase  price  may  be  re- 
covered at  all,  in  order  to  entitle  the  seller 
of  a  machine  to  maintain  an  action  for  the 
purchase  price,  tender  of  the  property  must 
be  made,  although  the  buyer  has  repudiated 
the  contract. 

In  Stewart  v.  Scott,  54  Ark.  187,  15  S. 
W.  463,  on  the  ground  that  the  seller  of 
articles  under  an  executory  contract  did  not 
make  a  tender  after  the  purchaser  refused 
to  receive  the  property,  it  was  held  that 
the  former's  remedy  was  to  recover  for  the 
damages  sustained  from  the  breach  of 
the  contract,  and  that  he  could  not  recover 
the  purchase  price. 

And  see  Pate  v.  Ralston,  holding  that 
the  fact  that  the  buyer  countermanded  the 
order  given  by  him  for  fruit  trees,  and 
gave  notice  that  he  would  refuse  to  receive 
the  trees,  and  that  the  shipping  thereof 
would  be  at  the  seller's  risk,  did  not  ob- 
viate the  necessity  of  delivery  at  the  time 
stipulated,  if  the  seller  insisted  on  perform- 
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ance  of  the  contract.  In  this  caae,  how- 
ever, it  does  not  appear  that  the  seller  in 
any  manner,  clearly  and  unequivocally,  ap- 
propriated the  property  to  the  contract. 

In  Fairbanks,  M.  &  Co.  v.  Heltsley,  iC35 
Ky.  397,  26  L.R.A.(N.S.)  248,  122  S.  W. 
198,  the  right  was  denied  the  seiler  to  re- 
cover the  purchase  price  of  a  gasolene  en- 
gine sold  under  a  contract  to  make  the 
same  and  deliver  it  on  board  cars  at  a 
designated  place,  where,  before  the  engine 
had  been  shipped  or  before  it  had  been 
seen,  tendered,  or  delivered  to  the  purchaser, 
he  notified  the  seller  that  he  would  not 
take  ■  it,  and  at  the  time  of  the  suit  the 
engine  remained  at  the  seller's  factory. 
The  court  said  that  the  property  was  the 
seller's  and  was  subject  to  its  control,  it 
having  in  no  manner  relinquished  its  con- 
trol thereof,  and  that,  in  such  a  state  of 
the  case,  an  action  for  the  price  could  not 
be  maintained. 

The  foregoing  case  is  not  necessarily  in- 
consistent with  the  New  York  doctrine, 
since  in  the  Fairbanks  Case,  the  seller  had 
not  so  unequivocally  appropriated  the  prop- 
erty to  the  buyer  as,  constructively  at  least, 
to  transfer  the  title  to  him. 

In  Webber  v.  Minor,  6  Bush,  463,  99  Am. 
Doc.  688,  where  the  purchaser  of  a  quantity 
of  wood  refused  to  receive  it,  the  seller  was 
denied  the  right  to  recover  the  purchase 
price  on  the  ground  that  he  had  not  suffi- 
ciently appropriated  the  wood  to  the  con- 
tract. The  court  points  out  that,  although 
the  evidence  tends  to  show  the  seller's 
readiness  and  offer  to  deliver  the  wood, 
and  the  refusal  of  the  purchaser  to  receive 
it,  these  facta  do  not,  actually  or  con- 
structively, constitute  a  complete  perform- 
ance of  the  contract.  For,  conceding  that  a 
substantial  compliance  did  not  require  the 
seller  to  leave  the  wood  upon  the  premises 
of  the  buyer  against  the  will  of  the  latter, 
nevertheless  the  seller  should  have  set  it 
apart  for  the  buyer,  and  relinquished  his 
own  control  of  it  at,  or  as  near  to,  the  place 
of  delivery  as  was  reasonably  practicable. 
This,  the  court  says,  would  have  been  a 
constructive  delivery,  not  merely  an  offer 
or  tender  of  delivery. 

IF.  Refusal  of  buyer  to  accept  property 
whefi.  tendered. 

a.  In  general. 

Many  of  the  foregoing  cases,  inferentially 
at  least,  hold  the  effect  of  a  delivery  or  at- 
tempted delivery,  where  the  property  is  ap- 
propriated to  the  contract,  is  to  entitle  the 
seller  to  recover  the  purchase  price,  al- 
though the  buyer  refuses  to  receive  the 
property.  It  has  been  asserted,  however, 
that  an  action  for  the  purchase  price  of  an 
article  to  be  made  by  the  seller  cannot  be 
maintained  until  the  article  has  been  ap- 
propriated to  the  purchaser,  and  he  has  as- 
sented to  the  appropriation.  Atkinson  t. 
Bell,  8  Barn.  &  C.  277,  6  L.  J.  K.  B.  258, 
2  Mann.  &  R.  292. 

But  where  the  matter  of  selection  rests 
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with  the  seller,  this  is  not  the  rule,  al- 
though, as  will  subsequently  appear,  accord- 
ing to  some  cases  such  selection  or 
appropriation  cannot  be  made  after  the 
purchaser  has  repudiated  the  contract.  (As 
to  the  general  rule  as  to  the  necessity  ot 
acceptance  by  the  purchaser  to  pass  title 
to  him  to  an  article  to  be  produced  or 
manufactured,  see  note  in  50  L.R.A.(N.S.) 
111.) 

And  hy  the  weight  of  authority,  however, 
it  is  held  that  where  the  purchaser  of  goods 
by  executory  contract  refuses  to  accept 
goodB  which  comply  with  the  contract, 
where  tendered  to  him  according  to  the 
terms  thereof,  the  seller  may  treat  the 
goods  as  the  property  of  the  purchaser,  re- 
tain them  in  some  safe  and  convenient  place 
for  him,  and  sue  and  recover  the  purchase 
price: 

— Kinkead  ▼.  Lynch,  132  Fed.  692,  stat- 
ing the  rule  that  where  a  purchaser  wrong- 
fully refuses  to  accept  property  which  he 
had  ordered  under  an  executory  contract  of 
sale,  the  seller  may  avail  himself  of  either 
of  three  remedies,  one  of  which  entitles  him 
to  retain  the  property  for  the  purchaser 
and  recover  the  purchase  price; 

— Cuthill  V.  Peabody,  19  Cal.  App.  304, 
125  Pac.  026,  stating  the  rule  that  where 
the  sale  of  shares  of  stock  is  completed, 
and  title  to  the  property,  in  contemplation 
of  law,  has  passed  to  the  buyer  by  reason 
of  a  tender  thereof  duly  indorsed  to  him, 
the  seller  may  recover  the  purchase  price; 

— ^Leeper  v.  Schroeder,  24  Colo.  App.  164, 
132  Pac.  701,  stating  the  rule  that  upon 
breach  by  the  purchaser  of  his  executory 
contract  to  purchase  property,  by  refusing 
to  receive  and  pay  for  the  same  upon  ten- 
der or  delivery  by  the  seller,  in  case  title 
has  not  passed,  he  may  store  the  goods  for 
the  purchaser,  giving  notice  thereof,  and 
thereupon  sue  and  recover  the  full  contract 
price  (action  to  recover  difTerence  between 
contract  price  and  amount  received  on  re- 
sale) ; 

— Commercial  Register  Co.  v.  Drew,  168 
III.  App.  347,  asserting  the  rule  that  if 
there  has  been  no  actual  delivery  of  person- 
al property,  the  seller,  who  has  offered  per- 
formance on  his  part,  may  consider  the 
property  as  the  purchaser's,  and  may  either 
sell  it  and  sue  for  the  unpaid  balance  of 
the  purchase  price,  or  he  may  hold  it  sub- 
ject to  the  call  or  order  of  the  purchaser, 
and  recover  the  purchase  price; 

— Olson  y.  Wabash  Coal  Co.  126  III.  App. 
253    (rule  stated)  ; 

—Dill  y.  Mumford,  19  Ind.  App.  609,  49 
N.  E.  861,  holding  that  where  grain  is  pur- 
chased to  be  shipped  to  the  buyer,  and  ship- 
ment is  made  according  to  the  agreement, 
and  all  that  remains  to  complete  the  con- 
tract is  acceptance  by  the  buyer  and  pay- 
ment of  the  purchase  money,  the  contract 
becomes  so  far  executed  that,  if  the  buyer 
refuses  to  accept  the  grain,  the  seller  may 
treat  it  as  the  former's  property  and  main- 
tain an  action  against  him  for  the  purchase 
price ; 

— Grant  v.  Pendery,  15  Kan.  236,  sus- 
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taining  the  right  of  the  seller  to  recover 
the  purchase  price  of  mills,  where  he  ten- 
dered a  portion  of  the  mills  purchased,  and 
the  purchaser  refused  to  receive  them,  and 
the  former  then  stored  them  for  the  benetit 
of  the  latter.  The  court  said  that  under 
these  circumstances  a  tender  of  all  the  ma- 
cliines  was  not  necessary; 

— Cook  V.  Brandeis,  3  Met.  (Ky.)  655; 
Webber  v.  Minor,  6  Bush,  463,  99  Am.  Dec. 
088;  Bell  v.  Offutt,  10  Bush,  639,  stating 
the  rule  that  where  a  purchaser  refuses  to 
receive  the  thing  bargained  for,  the  seller 
may  consider  it  as  the  property  of  the  pur- 
chaser subject  to  his  call  or  order,  and  re- 
cover the  full  purchase  price.  And  in  Zins- 
meister  v.  Rock  Island  Canning  Co.  145  Ky. 
25,  139  8.  W.  1068,  this  general  rule  is 
asserted  as  applicable  to  executory  con- 
tracts of  sale.  In  Webber  v.  Minor,  6 
Bush,  463,  99  Am.  Dec.  688,  while  the 
general  rule  is  recognized,  the  right  of  the 
seller  to  recover  the  purchase  price  in  that 
case  is  denied,  on  the  ground  that  the 
seller  did  not  set  apart  the  article  sold  to 
the  buyer,  or  relinquish  his  control  over 
it  at  or  as  near  the  place  of  delivery  as 
was  reasonably  practicable ; 

— American  Cotton  Co.  y.  Herring,  84 
Miss.  693,  37  So.  117   (rule  stated); 

— Riley  v.  Stevenson,  118  Mo.  App.  187, 
94  S.  W.  781,  holding  that  an  offer  to  de- 
liver property  purchased,  on  the  purchas- 
er's refusal  to  accept  the  same,  entitles  the 
seller  to  recover  tne  purchase  price  (sale 
of  telephone  and  stock  in  telephone  com- 
pany) ; 

--Crown  Vinegar  &  Spice  Co.  v.  Wehrs, 
59  Mo.  App.  493,  holding  that  the  seller 
of  a  quantity  of  vinegar  from  a  larger  quan- 
tity is  entitled  to  recover  the  purchase 
price  where  he  subsequently  drew  off  and 
set  apart  for  the  purchaser  the  quantity 
purchased,  but  the  latter  refused  to  receive 
it.  To  the  same  effect  is  Campbell  v. 
Woods,  122  Mo.  App.  719,  99  S.  W.  468; 

— Ozark  Lumber  Co.  y.  Chicago  Lumber 
Co.  51  Mo.  App.  555,  stating  the  rule  that 
if  the  seller  tenders  the  goods  contracted 
for  to  the  purchaser  at  the  time  and  place 
agreed  upon,  tlien,  although  the  latter  may 
refuse  to  receive  and  pay  for  the  goods, 
the  seller  may  nevertheless  store  them  for 
him  at  the  place  of  delivery,  or  may  hold 
them  for  his  use,  and  recover  the  contract 
price ; 

— ^Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279,  62  N.  W.  480  (sale  of  shares  of 
stock  or  subscription  to  shares  of  stock), 
disapproved  in  Funke  v.  Allen,  54  Neb.  407, 
69  Am.  St.  Rep.  716,  74  N.  W.  832; 

— Ackerman  v.  Rubens,  167  N.  Y.  405. 
63  L.R.A.  867,  82  Am.  St.  Rep.  728,  60  N. 
E.  750,  stating  the  rule  that  when  a  pur- 
chaser of  personal  property  under  an  exec- 
utory contract  of  sale  refuses  to  complete 
his  purchase,  the  seller  may  keep  the  article 
for  him  and  sue  for  the  entire  purchase 
price ; 

— ^Van  Brocklen  v.  Smeallie,  140  N.  Y. 
70,  35  N.  E.  415,  stating  the  general  rule 
as  applicable  to  executory  contracts  of  sale ; 
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— Mason  v.  Decker,  72  N.  Y.  596,  28  Am. 
Rep.  190,  holding  tliat  where,  by  the  terniB 
of  the  contract,  the  seller  agrees  to  sell  and 
the  purchaser  to  buy  shares  of  stock,  tlie 
seller  is  entitled  to  recover  the  purchase 
price  where  he  tenders'  performance  on  his 
part  and  demands  payment,  although  the 
purchaser  refuses  to  perform;  his  remedy 
being  based  upon  the  theory  that  title  to 
the  property,  by  the  contract  and  tender, 
and  assent  of  the  seller,  has  become  vested 
in  the  buver; 

— Hayden  v.  Demets,  63  N.  Y.  426,  hold- 
ing that  a  tender  of  warehouse  receipts  for 
copper  sold  by  executory  contract  entitled 
the  seller  to  recover  tke  purchase  price, 
where  the  purchaser  refused  to  receive  the 
copper  and  the  seller  retained  it  for  him. 
In  this  case  the  contract  was  for  the  sale  of 
a  part  of  a  larger  quantity  of  copper,  and 
it  was  said  that  no  title  passed  at  the  time 
of  the  execution  of  the  contract,  and  not 
until  the  amount  sold  had  been  designated 
and  set  apart  for  the  purchaser.  The  court 
said  that  the  storing  of  the  property  in 
effect  gave  the  purchaser  the  title,  but  not 
the  right  to  possession  until  the  purchase 
price  was  paid.  And  the  rule  is  asserted 
that  upon  a  valid  sale  of  specific  chattels, 
when  nothing  remains  to  be  done  by  the 
vendor  except  delivery,  whether  contingent 
upon  demand  or  not,  the  right  of  property 
passes  to  the  purchaser,  and  the  same  con- 
sequences as  to  title  result  as  where  a 
valid  tender  is  made  under  an  executory 
contract  of  sale; 

— Dustan  v.  McAndrew,  44  N.  Y.  72,  stat- 
ing the  general  rule  that,  as  one  remedy 
for  the  failure  of  the  purchaser  to  accept 
property  sold  by  executory  contract,  the 
seller  may  store  or  retain  the  property  for 
the  purchaser,  and  recover  the  purchase 
price ; 

— ^Merriam  v.  Kellogg,  58  Barb.  445,  hold- 
ing that  under  a  contract  for  the  sale  of 
shares  of  stock,  where  the  seller  tenders 
the  stock  and  the  purchaser  refuses  to  re- 
ceive it,  the  former  may  sue  for  the  pur- 
chase price,  treating  the  property  as  be- 
longing to  the  latter; 

— Munn  v.  Barnum,  24  Barb.  283,  hold- 
ing that  the  purchase  price  of  shares  of 
stock  may  be  recovered  where  a  tender 
thereof  is  made  to  the  buyer,  with  a  power 
of  attorney  to  transfer  the  same  indorsed 
upon  the  certificates,  where  he  refuses  the 
tender,  but  makes  no  objection  as  to  the 
sufficiency  thereof; 

— Ridden  v.  Lynch,  133  N.  Y.  Supp.  468 
(rule  stated,  sale  of  automobile)  ;  Rusch  v. 
Klausner,  117  N.  Y.  Supp.  1074  (rule 
stated)  : 

— Heilbrunn  v.  Weislow,  129  App.  Div. 
532,  114  N.  Y.  Supp.  50,  holding  that  where 
the  purchaser  of  goods  refuses  to  pay  for 
them  when  they  are  tendered  to  him  accord- 
ing to  the  terms  of  the  contract,  the.  seller 
may  retain  the  goods  and  recover  the  pur- 
chase price; 

— Cowan  V.  DeHart,  84  N.  Y.  Supp.  576. 
holding  that  the  seller  of  shares  of  stock, 
upon  the  purchaser  refusing  to  accept  the 
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same,  may  retain  the  property  for  him  and 
recover  the  purchase  price; 

—Stengel  v.  Hewit,  37  Misc.  670,  76  N. 
Y.  Supp.  378   (rule  stated)  ; 

— Mackie  v.  Kgan,  6  Misc.  95,  26  N.  Y. 
Supp.  13,  holding  that  under  a  contract 
for  the  sale  of  a  large  quantity  of  palms 
to  be  shipped  from  Florida  to  New  York, 
a  tender  of  delivery  is  sufficient  to  entitle 
the  seller  to  maintain  an  action  for  goods 
sold  and  delivered; 

— ^Daniels  v.  Morris,  65  Or.  298,  132  Pac 
958,  aflirming  on  rehearing  65  Or.  289,  130 
Pac.  307,  stating  the  rule  that  when  the 
buyer  refuses  to  take  and  pay  for  property 
offered  by  the  seller  in  performance  of  an 
executory  contract  of  sale,  the  latter  may 
keep  the  property  on  hand  subject  to  the 
order  of  the  buyer,  after  making  a  tender 
thereof,  and  may  maintain  an  action  for  the 
purchase  price  (sale  of  hops) ; 

— Mayberry  v.  Lilly  Mill  Co.  112  Tcnn. 
564,  85  S.  W.  401,  holding  that,  although 
a  contract  for  the  sale  of  a  quantity  of  corn 
was  executory  in  the  beginning,  it  became 
absolute  and  executed  when  the  corn  was 
measured,  stacked,  set  apart,  and  delivered 
at  the  purchaser's  mill,  and  there  tendered 
to  him.  and  upon  his  refusal  to  accept  the 
same,  the  seller  was  entitled  to  retain  tho 
com  AS  the  property  of  the  purchaser  and 
recover  from  hun  the  purchase  price; 

— Leventhal  v.  HoUamon,  —  Tex.  Civ. 
App.  — ,  165  S.  W.  6,  sustaining  the  right 
to  recover  the  purchase  price  of  a  car  of 
melons  to  be  shipped  to^  the  purchaser, 
where  he  refused  to  accept  them  on  the 
groundless  claim  that  they  did  not  comply 
with  the  contract; 

— Avant  .V.  Watson,  57  Tex.  Civ.  App. 
304,  122  S.  W.  586,  stating  the  rule  that 
where  a  purchaser  refuses  to  receive  per- 
sonal property  contracted  for,  the  seller  may 
hold  the  property  for  him  and  sue  for  the 
contract  price,  the  contract  under  consider- 
ation in  this  case  being  a  sale  of  a  desig- 
nated number  of  cattle  out  of  certain  speci- 
fied brands.  And  see  Weathered  v.  Golden, 
-—  Tex.  Civ.  App.  —,  34  S.  W.  761,  holding 
that  where  cattle  not  specifically  described, 
and  forming  a  part  of  a  larger  herd,  are 
sold  by  executory  contract,  and  the  pur- 
cliaser  refuses  to  receive  and  pay  for  tnem 
according  to  the  terms  of  the  contract,  and 
the  seller  holds  the  cattle  for  him,  they  are 
at  the  risk  of  the  purchaser. 

It  has  been  denied,  however,  that  the  pur- 
chaser of  personal  property  by  executory 
contract  may  be  held  for  the  purchase  prici* 
where  he  refuses  to  receive  the  property 
when  tendered  to  him  by  the  seller  in  ac- 
cordance with  the  requirements  of  the  con* 
tract ; 

— Star  Brewery  Co.  v.  Horst,  68  C.  0.  A. 
362,  120  Fed.  246,  holding  that  under  an 
agreement  for  the  sale  of  a  crop  thereafter 
to  be  grown,  the  parties  must  mutually 
agree  to  an  appropriation  to  the  contract  of 
the  crop  grown,  and  that  hence  the  seller 
could  not  tender  a  crop  to  the  purchaser 
and,  upon  his  refusal  to  receive  it,  recover 
from  him  the  purchase  price; 
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— ^Atwood  T.  Lucas,  63  Me.  508,  89  Am. 
Dec.  713,  holding  that  where  title  does  not 
pass  and  the  seller  retains  possession  of  the 
property  sold,  an  action  cannot  be  main- 
tained to  recover  the  purchase  price,  but 
the  action  must  be  to  recover  damages  for 
a  breach  of  the  contract.  It  is,  however, 
said  that  if  the  purchaser  of  goods  refuses 
to  accept  and  pay  for  them,  the  owner  may 
resell  them  for  the  most  he  can  get,  and 
charge  the  first  purchaser  with  the  differ- 
ence in  the  contract  price  and  the  price 
actually  obtained; 

— Greenleaf  v.  Gallagher,  93  Me.  549,  74 
Am.  St.  Rep.  371,  45  Atl.  829,  denying  the 
right  to  maintain  assumpsit  for  goods  sold 
and  delivered,  to  recover  the  purchase  price 
of  a  book  subscribed  for  by  the  defendant, 
which  when  completed  was  tendered  to  him, 
and  which  he  refused  to  accept.  It  is  said 
that  actual  delivery  and  acceptance  must 
appear,  and  tender  and  refusal  will  not  do. 
The  test  of  the  right  of  a  seller  to  maintain 
an  action  in  this  form  for  the  purchase 
price  is  said  to  be:  "Where  the  vendee  may 
not  maintain  trover  against  the  vendor  for 
the  goods,  he  should  not  have  an  action  for 
the  price  as  goods  sold  and  delivered,  but 
damages  only  for  the  breach  of  the  contract 
of  bargain  and  sale;" 

— Greenleaf  v.  Hamilton,  94  Me.  118,  40 
Atl.  798,  holding  that,  in  order  to  maintain 
an  action  for  goods  sold  and  delivered, 
proof  not  onlv  of  an  actual  delivery,  but  of 
acceptance  of  the  goods  by  the  purchaser, 
is  essential,  and  that  where  the  seller  left 
the  property  purchased,  a  set  of  books,  at 
the  buyer's  place  of  business  in  his  absence, 
under  all  the  circumstances,  the  question 
whether  this  constituted  a  delivery  was  one 
for  the  jury; 

— ^Newport  &  S.  Valley  R.  Co,  v.  Seagcr, 
19  Pa.  Co.  Gt.  466,  holding  that  upon  the 
refusal  of  the  purchaser  to^  accept  bonds 
purchased  by  executory  contract,  the  seller 
cannot  recover  the  purchase  price ; 
^  — Jones  V.  Jennings  Bros.  &  Co.  168  Pa. 
493,  32  Atl.  61,  holding  that  a  contract  for 
the  sale  of  a  designated  quantity  of  steel 
scrap  was  executory,  and  nence  the  seller, 
upon  tender  thereof  to  the  purchaser  and 
refusal  of  the  latter  to  receive  the  same, 
was  entitled  to  recover  only  the  difference 
between  the  market  value  of  the  property 
and  the  contract  price; 

— American  Hide  &  Leather  Co.  v.  Chalk- 
ley,  101  Va.  458,  44  S.  E.  705,  stating  the 
rule  that  where  a  contract  of  sale  is  execu- 
tory, and  title  and  possession  still  remain 
in  the  seller,  his  remedy  against  the  buyer, 
who  wrongfully  refuses  to  accept  and  pay 
for  the  goods,  is  an  action  of  assiunpsit  on 
A  special  count  to  recover  damages  for  the 
breach  of  contract  and  the  seller  cannot 
maintain  an  action  for  the  agreed  price,  as 
he  could  had  the  title  passed,  but  ne  must 
sue  for  indemnity  for  the  loss  of  his  bar- 
gain. 

h.  Where  artUsle  is  manufactured  for 

the  buyer. 

In  some  jurisdictions  the  foregoing  doc- 
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trine  declaring  the  right  of  the  seller  of  an 
article  by  executory  contract,  upon  the  re- 
fusal of  the  purchaser  to  accept  the  same 
when  properly  tendered,  if  tne  property 
meets  the  requirements  of  the  contract, 
to  treat  the  title  thereto  as  having  passed 
to  the  purchaser,  and  to  hold  it  for  him 
and  recover  the  purchase  price,  is  limited 
to  cases  where  some  specific  article  has  been 
manufactured,  produced,  or  procured  for  the 
purchaser,  and  where  it  has  not  an  easily 
ascertained  market  value.  And  in  view  of 
these  decisions,  the  cases  have  been  classi- 
fied with  reference  to  the  question  whether 
the  article  was  to  be  manufactured  or  pro- 
cured for  the  purchaser,  although  a  majori- 
ty of  the  cases  sustaining  the  right  to  re- 
cover assert  the  right  as  a  general  proposi- 
tion, without  limiting  it  to  cases  where  the 
article  has  been  manufactured,  produced, 
or  procured  especially  for  the  purchaser. 
In  fact  in  the  majority  of  the  cases  the 
article  manufactured  for  the  purchaser 
was  an  ordinary  article  having  a  fairly 
certain  market  value: 

— Morris  v.  Cuthbert,  157  111.  App.  175, 
holding  that  where  a  boat  is  manufactured 
according  to  contract,  if  the  purchaser,  up- 
on tender  thereof  by  the  seller,  refuses  to 
accept  it,  the  latter  may  nevertheless  re- 
cover the  purchase  price; 

— Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Heck, 
50  Ind.  303,  19  Am.  Rep.  713,  holding  that 
in  all  cases  of  contracts  for  the  sale  of 
personal  property,  where  it  has  no  market 
value,  the  seller,  before  he  can  recover  of 
the  purchaser  the  contract  price,  must  have 
delivered  the  property  or  done  such  act  as 
vested  the  title  in  the  purchaser,  or  would 
have  vested  the  title  in  him  had  he  con- 
sented to  accept  it;  and  the  same  doctrine 
is  asserted  in  Rastetter  v.  Reynolds,  160 
Ind.  133,  66  N.  £.  612,  in  sustaining  the 
right  of  a  seller  of  strips  to  be  sawed,  to 
recover  the  purchase  price,  where  the  pur- 
chaser refused  to  accept  the  same; 

— ^Akers  v.  Central  Kentucky  Lunatic  Asy- 
lum, 10  Ky.  L.  Rep.  817,  holding  that  under 
a  contract  to  manufacture  and  deliver  a 
quantity  of  brick,  the  seller  may  tender  the 
brick  to  the  purchaser,  and,  upon  the  lat- 
ter's  refusal  to  receive  the  same,  may  aet 
them  apart  for  him  at  some  reasonably  safe 
place  as  near  the  place  of  delivery  as  can 
be,  and  may  then  maintain  an  action  for  the 
purchase   price ; 

— Mclntyre  v.  Kline,  30  Miss.  361,  64 
Am.  Dec.  163,  holding  that  the  seller  of  ar- 
ticles to  be  manufactured  according  to  cer- 
tain specifications,  upon  completion  of  the 
article,  may  entitle  himself  to  recover  the 
purchase  price  by  delivering  the  article  ac- 
cording to  the  contract,  or  preparing  it  for 
delivery  and  setting  it  apart  for  tne  pur- 
chaser ; 

— Black  River  Lumber  Go.  ▼.  Warner,  93 
Mo.  374,  6  S.  W.  210,  holding  that  where 
the  seller  of  a  specific  article  to  be  manufac- 
tured tenders  the  completed  article  to  the 
purchaser,  and  in  every  wav  fully  performs 
the  contract  on  his  part,  if  the  purchaser 
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refuses  to  accept  the  article,  the  seller  may 
recover  the  purchase  price,  he  holding  the 
article  ns  the  property   of  the  purchaser; 

— Walker  v.  Isixon,  66  Mo.  App.  326  (suit 
of  clothes) ; 

— Stumpf  T.  Mueller,  17  Mo.  App.  283, 
holding  that  where  the  seller  fails  to  de- 
liver articles  manufactured  to  the  purchas- 
er, such  failure  does  not  preclude  him  from 
recovering  the  contract  price  where  the 
purchaser  refuses  to  pay  for  or  accept  the 
article ; 

— Gordon  v.  Morris,  49  N.  H.  382,  recog- 
nizing the  rule  that  where  some  specific  ar- 
ticle IB  made  expressly  for  a  person,  and  the 
article  is  not  readily  marketable,  the  pur- 
chase price  thereof  may  be  recovered  al- 
though the  purchaser  refuses  to  receive  it; 

—Moore  v.  Potter,  165  N.  Y.  481,  63  Am. 
St.  Rep.  692,  50  N.  E.  271;  Donnell  v.  Hearn, 
12  Daly,  230; 

— Bexnent  v.  Smith,  16  Wend.  493,  hold- 
ing that  where  the  purchaser  fails  to  re- 
ceive and  pay  for  an  article  manufactured 
expressly  for  him,  the  seller  is  entitled  to 
recover  the  purchase  price; 

— ^Mersereau  v.  L.  K.  Hirsch  Co.  136  App. 
Div.  271,  121  N.  Y.  Supp.  11,  affirmed  with- 
out opinion  in  204  N.  Y.  664,  97  N.  E. 
1109;  Wolfsheim  v.  Ammann  Mfg.  &  Constr. 
Co.  110  N.  Y.  Supp.  943;  Hass  v.  Pettin- 
gill,  29  Misc.  318,  60  N.  Y.  Supp.  495; 
Kaufman  v.  Canary,  21  Misc.  302,  47  N.  Y. 
Supp.  152; 

—Nicholson  v.  Paston,  33  N.  Y.  S.  R.  496. 

11  N.  Y.  Supp.  567,  holding  that  the  seller 
of  a  suit  of  clothes  to  be  manufactured 
may  recover  the  purchase  price  thereof  upon 
the  failure  or  refusal  of  the  purchaser  to 
receive  the  same.  To  the  same  effect  are 
Walker  v.  Xixon,  supra;  Silver  v.  Connolly, 

12  N.  Y.  S.  R.  616; 

— Marshall  v.  Macon  County  Sav.  Bank, 
108  N.  C.  639,  13  S.  E.  182,  holding  that 
in  an  action  for  damages  for  breach  of  con- 
tract to  purchase  a  lodger,  index,  check 
book,  and  other  stationary  to  be  specially 
manufactured  for  the  purchaser,  which  were 
worthless  to  anyone  else,  the  contract  price 
is  the  proper  measure  of  damages,  if  the 
property  is  in  fact  worthless  in  the  hands 
of  the  seHer  and  the  purchaser  refused  to 
receive  it; 

— Shawhan  v.  VanKest,  26  Ohio  St.  490, 
18  Am.  Rep.  313,  holding  the  seller  entitled 
to  recover  the  purchase  price  of  a  carriage 
manufactured  upon  a  special  order  of  th3 
purchaser,  where  he  tendered  the  completed 
article  to  the  purchaAer  and  the  latter  re- 
fused to  accept  it; 

—Smith  V.  Wheeler,  7  Or.  49,  33  Am.  Rep. 
698,  sustaining  the  right  of  the  seller  to  re^ 
rover  the  purchase  price  of  an  engine  manu- 
factured for  the  purchaser,  where,  after 
completion,  the  purchaser  breached  his  con- 
tract and  refused  to  receive  and  pay  for  it; 

— ^Trenton  Rubber  Co.  v.  Small,  3  Pa. 
Super.  Ct.  8; 

— Gammage  ▼.  Alexander,  14  Tex.  414, 
holding  that  where  property  was  manufac- 
tured in  accordance  with  a  contract  for  its 
sale,  and  it  has  been  delivered  or  appropri- 
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ated  to  the  purchaser,  or  he  has  accepted  oi 
refused  it,  an  action  can  be  maintained  for 
the  purchase  price; 

—Victor  Safe  k  Lock  Co.  v.  CNeil,  48 
Wash.  176,  93  Pac.  214; 

—Fox  V.  Utter,  6  Wash.  299,  33  Pac.  354, 
holding  that  the  tender  of  an  article  to  be 
manufactured,  when  completed,  if  it  con- 
formed to  the  contract,  was  sufficient  to  en- 
title the  seller  to  maintain  an  action  for  the 
purchase  price,  although  there  was  no  ac- 
ceptance by  the  purchaser; 

— Moore  v.  Perrott,  2  Wash.  1,  25  Pac. 
906,  holding  the  seller  entitled  to  recover 
the  purchase  price  of  a  boat  constructed  un- 
der a  contract,  although  the  purchaser  re- 
fused to  receive  or  pay  for  it; 

—In  Elliott  V.  Pybus,  10  Bing.  512,  4 
Moore  &  S.  389,  3  L.  J.  C.  P.  N.  S.  182,  re- 
ferring to  Atkinson  v.  Bell,  8  Barn.  &  C. 
277,  2  Mann.  &  R.  292,  6  L.  J.  K.  B.  258, 
and  Mucklow  v.  Mangles,  1  Taunt.  318,  9 
Revised  Rep.  784,  and  pointing  out  that  in 
these  cases  which  deny  the  right  of  the  Stiller 
of  goods  to  recover  the  purchase  price  where 
the  purchaser  refused  to  receive  tltc  goods, 
there  was  no  agreement  between  the  par- 
ties as  to  the  price  to  be  paid  for  the  ar- 
ticles, and,  since  the  purchase  price  was 
undetermined,  title  did  not  pass  upon  tender 
of  delivery.  And  it  is  further  pointed  out 
that  in  the  case  under  consideration,  being 
the  sale  of  a  machine  to  be  manufactured, 
the  price  was  agreed  upon,  and  the  machine 
was  tendered  the  purchaser,  but  the  latter 
at  that  time  refused  to  accept  it  on  the 
ground  that  he  was  unable  to  furnish  the 
money,  and  he  never  accepted  the  propertv. 
This  transaction  was  held  to  be  a  sufficient 
delivery  and  acceptance  to  sustain  an  action 
for  the  purchase  price. 

In  a  few  jurisdictions  it  is  held  that  the 
seller  of  property  to  be  manufactured  is  not 
entitled  to  recover  the  purchase  price  where 
the  purchaser  refuses  to  accept  the  goods, 
although  they  were  made  in  accordance  witU 
the  terms  oi  the  contract.  These  decisions 
rest  upon  the  ground  that  the  purchaser's  * 
assent  to  the  appropriation  of  the  goods  to 
the  contract  is  essential  to  passing  the  title 
thereto,  and  hence  is  essential  to  the  recov- 
ery of  the  purchase  price: 

— River  Spinning  Co.  v.  Atlantic  Mills, 
155  Fed.  466,  holding  that  where  the  goods 
are  of  a  marketable  character,  an  action  for 
the  contract  price  cannot  be  maintained, 
even  where  the  goods  are  manufactured  ac- 
cording to  the  contract,  in  the  absence  of 
the  purchaser's  consent  to  the  appropriation 
to  his  contract  of  the  particular  goods; 

— Grier  v.  Simpson,  8  Houst.  (Del.)  7,  31 
Atl.  687,  holding  that  where  there  is  a  con- 
tract to  make  and  deliver  an  article,  the 
purchaser  cannot  be  sued  for  the  price  un- 
less he  accepts  it,  that  is,  receives  and  ap- 
propriates it  as  his  own.  In  this  case,  how- 
ever, the  article  was  sold  on  approval,  and 
the  claim  was  made  that  it  did  not  work 
satisfactorily,  and  hence  the  purchaser  re- 
fused to  accept  it; 

— Moody  V.  Brown,  34  Me.  107,  56  Adl 
Dec.  640,  holding  that  although  the  buyer 
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contracts  for  an  article  to  be  made  for  him, 
title  thereto  does  not  pass  upon  tender  of 
the  article  to  him  by  the  seller  upon  its 
completion,  where  he  refuses  to  accept  it, 
since,  for  the  title  to  pass,  there  must  be 
proof  of  acceptance,  or  of  acts  or  words  re- 
specting the  property  from  which  the  ac- 
ceptance of  it  may  be  inferred; 

—Tufts  V.  Grewer,  83  Me.  407,  22  Atl. 
382,  holding  where  a  soda  water  fountain 
is  manufactured  especially  for  a  person  and 
upon  completion  is  tendered  to  him,  that 
nevertheless  the  contract  price  cannot  be  re- 
covered, where  he  refuses  to  receive  the  ar- 
ticle. This  decision  is  based  upon  the  rule 
obtaining  in  Maine  that  a  tender  of  personal 
property  by  the  seller  to  the  buyer  docs  not 
transfer  the  title  to  the  latter; 

— Maine  Farmer  Pub.  Co.  v.  Rowe,  108 
Me.  194,  79  Atl.  471,  holding  that  an  offer 
of  books  to  the  defendant  and  his  refusal 
to  accept  them,  where  the  books  were  print- 
ed under  a  contract  with  him,  will  not  en- 
title the  seller  to  recover  the  purchase  price, 
and  the  remedy  in  su^h  case  is  an  action 
for  damages  for  the  refusal  of  the  purchaser 
to  accept  the  property  when  tendered; 

— Thomas  D.  Murphy  Co.  v.  Excliange 
Nat.  Bank,  76  Neb.  673,  107  N.  W.  845, 
holding  that  where  a  contract  to  purchase 
goods  to  be  manufactured  was  repudiated 
by  the  purchaser  a  few  days  after  its  exe- 
cution, the  seller  cannot,  upon  arrival  of 
the  day  fixed  for  delivery,  tender  a  delivery 
of  the  articles  and  recover  the  purchase 
price.  It  does  not  appear  whether  or  not 
the  articles  had  been  manufactured  at  the 
time  the  order  for  them  was  countermanded. 

F.  Repudiation    of   contract    hy    buyer 
before  tender  or  appropriation, 

a.  In  general. 

In  some  jurisdictions  the  rule  prevails 
that  where  one  party  to  a  contract  gives 
notice  before  the  time  of  performance  ar- 
rives that  he  does  not  intend  to  perform, 
the  other  party  may  treat  such  notice  as 
a  breach  and  bring  his  action,  or  he  may 
decline  to  accept  the  notice  as  a  breach 
and  insist  that  the  contract  shall  continue 
in  force  up  to  the  time  fixed  for  its  final 
performance,  holding  the  party  refusing  to 
perform  responsible  for  the  consequences  of 
such  refusal.  And  it  is  said  that  one  party 
to  a  contract  cannot,  by  simply  refusing 
to  carry  out  his  part  of  it,  compel  the 
other  party  to  rescind  it.  The  latter  has 
the  right  to  keep  it  alive  notwithstanding 
such  refusal.  Jonn  A.  Roebling's  Sons*  Co 
V.  Lock  Stitch  Fence  Co.  130  111.  660,  22 
N.  E.  618. 

In  Ridgley  v.  Mooney,  16  Ind.  App.  362, 
46  N.  E.  34*8,  the  court  says  that  although 
a  contract  of  sale  is  executory  at  the  time 
of  its  execution,  it  may  subsequently  be- 
come so  far  executed  that  the  title  to  the 
property  passes  to  the  purchaser,  although 
possession  is  still  retained  by  the  seller; 
and  this  is  true  although  the  contract  is  re- 
pudiated by  the  purchaser  before  the  prop- 
ertv  is  tendered  to  him. 
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But  see  Danforth  v.  Walker,  37  Vt.  230, 
asserting  tlic  rule  that  where  a  contract 
of  sale  is  executory,  the  purchaser  has  the 
power  to  stop  performance  by  the  seller 
by  an  explicit  direction  to  that  effect,  there- 
by subjecting  himself  to  such  damages  as 
will  compensate  the  other  party  for  being 
stopped  m  the  performance  on  his  part  at 
that  particular  point  or  stage  in  the  exe- 
cution of  the  contract.  To  the  same  effect 
are  Collins  v.  Delaporte,  116  Mass.  159; 
Wigent  V.  Marrs,  130  Mich.  609,  90  N.  VV. 
423;  Lincoln  ▼.  Charles  Alshuler  Mfg.  Co. 
142  Wis.  476,  28  L.R.A.(N.S.)  780,  126 
N.  W.  908;  Badger  State  Lumber  Co.  v. 
G.  W.  Jones  Lumber  Co.  140  Wis.  73,  121 
N.  W.  933. 

The  soundness  of  the  doctrine  stated  in 
the  foregoing  case,  as  a  general  or  abstract 
proposition,  is  unquestionable.  By  the 
weight  of  authority,  however,  it  is  not  ap- 
plicable where  the  circumstances  and  the 
condition  of  the  property  are  such  that  the 
seller  may  complete  performance  merely  by 
appropriating  the  goods  sold  to  the  con- 
tract. 

Massachusetts  cases. 

In  Barrie  t.  Quinby,  206  Mass.  269,  92 
N.  £.  461,  the  rule  is  asserted  that  the 
purchaser  of  property  has  an  unqualified 
right  to  abandon  the  contract  at  any  stage 
of  performance,  and  the  seller,  even  if  not 
in  default,  cannot  insist  upon  proceeding 
under  it  by  tendering  the  property,  which 
the  purchaser  not  only  mignt  be  unable  to 
dispose  of,  but  did  not  want,  and  thereby 
compel  him  to  pay  the  contract  price  for 
goods  sold  and  delivered.  This  doctrine  was 
asserted  in  denying  the  right  of  the  seller 
of  sets  of  books  to  be  printed,  to  tender 
the  books  and  recover  the  purchase  price, 
where,  after  the  books  had  been  completed, 
but  before  the  delivery  thereof  had  been 
tendered,  the  purchaser  repudiated  the  con- 
tract. It  is  pointed  out  that,  although  not 
specified  in  tne  contract,  the  parties  mutu- 
ally understood  delivery  was  to  be  at  the 
purchaser's  place  of  business,  where  the 
sale  would  be  completed.  In  this  case  a 
tender  of  a  portion  of  the  books  was  made, 
but  not  of  the  whole.  But  no  point  is 
apparently  made  of  a  failure  to  tender  the 
balance,  the  court  apparently  dinstinguish- 
ing  between  a  case  where,  under  the  con- 
tract, an  article  to  be  manufactured  is  to 
be  received  by  the  purchaser  at  the  place 
of  manufacture  or  to  be  delivered  to  him 
by  the  aid  of  a  carrier.  In  the  latter  class 
of  cases,  it  is  said  that  the  appropriation 
of  the  goods  to  the  contract,  or  the  delivery 
to  a  carrier  for  transportation,  would  pass 
title  and  entitle  the  seller  to  recover  the 
purchase  price.  In  this  connection  it  is  of 
interest  to  observe  that  in  Bristol  Mfg. 
Corp.  ▼.  Arkwright  Mills,  the  goods  were 
also  to  be  delivered  by  the  aid  of  a  carrier, 
and  while  the  contract  was  apparently  repu- 
diated before  delivery,  and  the  purchaser 
was  held  liable  for  the  purchase  price,  it 
is,  however,  pointed  out  that  notning  re- 
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mair.cd  to  be  done  by  the  seller  under  the 
contract  except  to  appropriate  the  goods 
thereto. 

On  this  point  the  rule  in  Massachusetts 
ia  involved  in  considerable  doubt  and  it  is 
not  clear  to  just  what  extent  is  sustained 
the  seller's  right  to  recover  the  purchase 
price,  where  the  buyer  repudiates  his  con- 
tract of  purchase. 

In  Mitchell  v.  LeClair,  165  Mass.  308,  43 
N.  E.  117,  where,  upon  accepting  by  tele- 
gram an  offer  to  sell  a  quantity  of  butter 
out  of  a  larger  mass,  the  seller  weighed, 
set  apart,  and  marked  the  butter  for  the 
purpose  of  designating  it  as  the  buyer's 
property,  and  at  once  sent  him  a  bill  for 
it  marked  "Cash  on  demand,"  and  where 
a  portion  of  the  butter  had  been  delivered 
and  accepted,  but,  owing  to  a  dispute  as  to 
the  terms  of  payment,  the  seller  had  re- 
fused to  deliver  the  balance,  the  seller  was 
held  entitled  to  recover  the  purchase  price, 
on  the  ground  that  the  buyer,  on  accepting 
the  seller's  offer  to  sell,  impliedly  at  least, 
made  the  latter  his  agent  to  set  apart  and 
appropriate  to  him  the  goods  called  for  by 
the  contract,  and  when  the  seller  did  this 
act  he  completed  the  sale  and  passed  the 
title. 

And  Kew  England  Dressed  Meat  ft  Wool 
Co.  V.  Standard  Worsted  Co.  165  Mass.  328, 
52  Am.  St.  Rep.  516,  43  N.  E.  112,  while 
denying  the  right  of  the  seller  of  wool  to 
be  manufactured,  to  recover  the  purchase 
price  therefor,  where  the  purchaser  breached 
his  contract  of  purchase,  on  the  ground  that 
the  seller  had  not,  at  the  time  of  the  bring- 
ing the  action,  segregated  or  apportioned  to 
the  buyer  the  quantity  of  wool  called  for  by 
the  contract,  nevertheless  points  out  that 
the  parties  to  the  contract  contemplated 
that  the  seller  was  to  manufacture  the 
wool,  and  in  connection  with  the  work  of 
manufacture,  to  separate  it  from  the  mass 
then  in  its  possession,  and  determine  its 
weight,  BO  that  it  would  appear  to  be  the 
property  called  for  by  the  contract,  and 
that  its  price  would  be  ascertained;  and 
Benjamin  on  Sales  is  approvingly  referred 
to  and  quoted  to  the  point  that  "in  a  sale 
of  a  portion  of  a  larger  mass,  the  whole 
remaining  in  the  possession  of  the  vendor, 
with  a  right  and  power  in  him  to  make  a 
separation,  both  upon  principle  and  the 
weight  of  author)  by,  no  title  passes  until 
that  is  done,  so  as  to  enable  the  vendor  to 
recover  the  price."  And  it  is  said  that 
this  doctrine  it  well  established  in  Massa- 
chusetts. 

And  Bristol  Mfg.  Corp.  ▼.  Arkwright 
Mills,  213  Mass.  172,  100  N.  E.  55,  sus- 
tains the  right  of  the  seller  of  a  quantity 
of  cloth  to  be  manufactured,  to  recover  the 
purchase  price  thereof,  where  the  buyer  re- 
fuses to  accept  and  pay  for  the  goods.  In 
this  case,  after  a  portion  of  the  goods  had 
been  delivered,  the  buyer  wrongfully  can- 
celed the  contract  on  the  untenable  ground 
that  the  goods  did  not  in  quality  comply 
with  the  requirements  thereof.  The  right 
to  recover  the  purchase  price  under  these 
circumstances  was  held  to  depend  on  the 
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question  whether  there  had  been  a  aepa- 
ration  and  appropriation  by  the  seller  of 
the  goods,  so  as  to  constitute  a  construc- 
tive delivery  thereof.  The  court  points  oat 
that  the  cloth  was  of  a  common  grade,  well 
known  in  the  general  market,  and  such  as 
the  buyer  also  manufactured,  and  it  is  said 
that  it  was  hot  an  unusual  kind  made  upon 
special  order.  It  is  further  pointed  out 
that  the  manufacture  was  completed,  and 
nothing  remained  in  order  to  execute  the 
contract  on  both  sides,  except  for  the  buyer 
to  take  the  goods  and  pay  for  them,  and  it 
is  said  that  under  these  circumstances,  aa 
between  the  immediate  parties,  nothing  was 
necessary  in  order  to  pass  title  to  the  buy- 
er beyond  setting  apart  the  goods  for  him. 
'*It  might  have  been  found  Uiat  the  seller 
was  impliedly  authorized  to  make  such  ap- 
propriation by  the  buyer.  Title  may  pass 
although  the  goods  remain  in  the  actual 
possession   of   the   vendor." 

In  Collins  v.  Delaporte,  115  Mass.  159, 
the  rule  is  asserted  that  a  party  to  an  ex- 
ecutory contract  may  stop  its  performance 
by  an  explicit  order  or  repudiation  thereof, 
and  thereby  subject  himself  only  to  such 
damages  as  will  compensate  the  other  party 
for  being  deprived  of  the  benefits  of  the 
contract.  The  court,  however,  refused  to 
commit  itself  upon  the  question  whether 
the  seller  of  lumber  who  receives  notice 
from  the  purchaser,  after  the  log^  are  par- 
tially sawed  into  lumber,  that  he  will  not 
receive  the  same,  may  nevertheless  finish 
sawing  the  lumber,  and,  upon  offering  per- 
formance on  his  part,  recover  the  purchase 
price. 

It  is  held  in  this  jurisdiction  that  an 
action  may  be  maintained  to  recover  the 
purchase  price  of  shares  of  stock  which  the 
purchaser  refused  to  accept  upon  their  be- 
ing tendered  to  him  before  suit  was 
brought,  the  tender  being  renewed  on  the 
trial  of  the  suit.  Pearson  v.  Mason,  120 
Muss.  53. 

And  in  Thompson  v.  Alger,  12  Met.  428, 
it  is  held  that  the  contract  price  of  shares 
of  stock  is  the  proper  measure  of  recovery, 
where,  before  the  contract  of  purchase  was 
repudiated,  the  seller  caused  the  certificate 
to  be  transferred  upon  the  books  of  the  cor- 
poration to  the  purchaser. 

And  in  Thorndike  v.  Locke,  98  Mass.  340, 
it  is  held  that  a  purchaser  of  shares  of 
stock,  under  a  contract  authorizing  him  to 
return  them  to  the  seller  and  receive  back 
the  purchase  price,  may  maintain  an  ac- 
tion to  recover  the  stipulated  price,  where 
he  undertakes  to  exercise  the  option  and 
tenders  back  the  stock  to  the  seller,  and 
the  latter  refuses  to  accept  it. 

Wisconsin  cases. 

In  Wisconsin  the  rule  obtaining  is  to  be 
gathered  from  several  decisions  on  the  sub- 
ject, which,  while  apparently  inconsistent, 
may  nevertheless,  in  part  at  least,  be  rec- 
onciled. In  Ganflon  v.  Madigan,  13  Wis. 
G7,  the  court  holds  that  before  an  action 
can  be  maintained  for  the  purchase  pricQ 
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of  a  machine,  it  must  have  been  so  desig- 
nated for,  or  appropriated  to,  the  pur- 
chaser, as  to  vest  title  in  him,  thus  ap- 
parently recognizing  the  rule  that  the 
seller,  by  appropriating  the  article  to  the 
purchaser,  thereby  vesting  the  title  in  him, 
may  entitle  himself  to  recover  the  purchase 
price. 

In  Crawford  v.  Earl,  38  Wis.  312,  it  is 
held  that  where  the  seller  of  fruit  trees 
tendered  the  same  to  the  purchaser,  and 
upon  the  latter  refusing  to  accept  them,  left 
them  for  him  at  a  convenient  place,  and 
notified  him  thereof,  he  had  done  all  that 
the  contract  of  sale  required  him  to  do,  to 
vest  the  title  in  the  purchaser,  and  hence 
was  entitled  to  recover  the  purchase  price. 

And  in  Boyington  v.  Sweeney,  77  Wis. 
55,  45  N.  W.  938,  in  holding  that  the  risk 
of  certain  property  was  on  the  purchaser 
after  tender  and  a  lapse  of  a  reasonable 
time  to  remove  the  same,  the  doctrine  was 
asserted  that  in  an  action  upon  an  execu- 
tory contract  for  the  sale  and  delivery  of 
personal  property,  the  seller  may  recover 
the  value  of  the  goods  contracted  for,  if  he 
tenders  a  delivery  thereof  in  accordance 
with  the  terms  of  the  contract. 

And  in  Pratt  v.  S.  Freeman  ft  Sons  Mfg. 
Co.  115  Wis.  648,  92  N.  W.  368,  the  gener- 
al rule  is  stated  that  where  a  buyer  neghicts 
or  refuses  to  perform  an  executory  contract 
of  sale,  one  of  the  remedies  of  the  seller  is 
to  retain  the  property  for  the  buyer,  and 
sue  for  and  recover  the  purchase  price. 

In  Fountain  Citv  Drill  Co.  v.  Peterson, 
126  Wis.  512,  106  N.  W.  17,  involving  the 
sale  of  a  machine  out  of  a  large  number  of 
machines  which  were  shipped  by  a  com- 
mon carrier,  it  is  held  that,  since  the  seller 
performed  an  executory  contract  of  sale  of 
chattels  by  delivering  the  same  at  the  place 
and  in  the  manner  specified  in  the  con- 
tract, he  is  entitled  to  recover  the  stipulat- 
ed price.  The  question  was  also  raised  as 
to  what  would  have  been  the  effect  upon  the 
seller's  right  in  this  regard,  had  the  pur- 
chaser repudiated  the  contract  before  per- 
formance; but  the  court  refused  to  pass 
upon  it.  Reference,  however,  is  made  to 
Woodman  v.  Blue  Grass  Land  Co.  125  Wis. 
489,  103  N.  W.  236,  104  N.  W.  920,  which 
is  not  in  point  as  to  the  facts,  but  in  which 
the  doctrine  is  asserted  that  unless  a  con- 
tract is  one  in  which  a  court  of  equity  will 
decree  a  specific  performance,  either  party 
may  terminate  it  pending  its  performance, 
subject  only  to  the  payment  of  the  damages 
which  the  other  party  sustained  thereby. 
The  court  said  that  the  effect  of  such  ter- 
mination is  to  stop  the  performance  at  the 
point  then  reached,  subject  to  payment  of 
damages.  In  a  rehearing  opinion,  the  court 
also  refers  to  the  rule  with  regard  to  an 
anticipatory  breach  of  an  executory  con- 
tract, and  it  is  said  that  the  other  party 
may  treat  it  as  a  breach,  and  if  he  does  not 
do  so,  but  continues  to  demand  performance, 
he  will  be  held  to  have  kept  the  contract 
alive  for  the  benefit  of  both  parties. 

In  Lincoln  v.  Charles  Alshuler  Mfg.  Co. 
142  Wis.  475,  28  L.R.A.(N.S.)  780,  125  N. 
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W.  908,  however,  the  doctrine  is  stated  that 
it  is  an  elementary  principle  that  in  case  of 
a  bargain  and  sale  of  goods  not  specific,  be- 
fore they  are  set  aside  for  the  purchaser, 
if  he  notifies  the  executory  seller  that  he 
elects  to  and  does  cancel  the  contract,  and 
will  not  receive  the  goods,  he  cannot  be 
made  liable  for  the  purchase  price  as  on  a 
sale  of  goods,  but  only  for  damages  for 
his  breach  of  contract.  This  being  upon 
the  theory,  often  declared,  that,  ordinarily, 
any  person  has  a  right  to  breach  his  execu- 
tory agreement  and  submit  to  damages 
therefor.  This  doctrine,  however,  is  assert- 
ed in  an  action  involving  an  executory 
contract  for  the  sale  of  cloth  to  be  manu- 
factured, the  purchaser  to  give  shipping  di- 
rections, where  the  goods  were  never  tendered 
to  the  purchaser,  owing  to  a  disagreement 
between  the  parties  with  reference  to  time 
of  payment,  and  they  were  sold  by  the  sell- 
er as  the  goods  of  the  purchaser,  and  he 
then  imdertook  to  recover  the  difi'erence 
between  the  proceeds  of  this  sale  and  the 
contract  price. 

And  see  Tufts  v.  Weinfeld,  88  Wis.  647, 
60  N.  W.  992,  holding  that  where  the  pur- 
chaser of  an  article  to  be  manufactured 
by  the  seller  countermands  the  order  before 
the  seller  has  done  anything  toward  the 
production  of  the  article,  the  latter's  legal 
right  to  perform  the  contract  is  terminat- 
ed, and  he  is  relegated  to  an  action  for  dam- 
ages sustained  by  reason  of  such  breaeh. 

And  in  Badger  State  Lumber  Co.  v.  6. 
W.  Jones  Lumber  Co.  140  Wis.  73,  121  N. 
W.  933,  the  doctrine  is  stated  that  the  rule 
is  well  settled  that  in  executory  contracts, 
where  a  specific  performance  cannot  be  en- 
forced, eitner  party  has  the  power  to  stop 
performance  on  the  other  side  by  an  ex- 
plicit order  to  that  effect,  by  subjecting 
himself  to  such  damages  as  will  compen- 
sate the  other  party  for  being  stopped  in 
the  performance  on  his  part  at  that  point 
or  stage  in  the  execution  of  the  contract. 
In  such  case  an  action  cannot  be  maintained 
to  recover  the  contract  price,  but  may  be 
maintained  to  recover  damages  for  a  breach 
of  the  contract.  But  in  this  case  the.  con- 
tract involved  was  a  sale  of  lumber,  and  it 
contained  a  provision  for  the  inspection  of 
the  lumber  by  inspectors  of  both  parties, 
with  a  further  provision  that  if  the  pur- 
chaser failed  to  furnish  an  inspector,  in- 
spection made  by  the  seller  should  be  final, 
and  there  was  also  a  provision  for  the  esti- 
mate of  the  lumber  by  joint  action  of  the 
parties.  Hence,  the  contract  of  sale  was 
not  of  a  character  which  could  be  entirely 
performed  by  the  seller  without  affirmative 
action  upon  the  part  of  the  purchaser. 

The  broad  statement  of  the  rule  denying 
the  right  of  the  executory  seller  to  main- 
tain an  action  for  the  purchase  price  is  con- 
siderably qualified  in  Haueter  v.  MartVi 
156  Wis.  208,  145  N.  W.  775,  involving  an 
action  for  damages  for  breach  of  contract, 
where  the  court  refers  to  the  question  under 
consideration  and  reviews  the  cases  passing 
thereon.  In  this  review  the  doctrine  is  de- 
clared that  "in  case  of  a  person  offering, 
48 
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for  a  stipulated  price,  to  sell  and  detiyer 
to  another  at  a  particular  place  and  at  a 
time,  depending  upon  circumstances  deter- 
minable by  such  other,  any  specific  article 
of  personal  property,  and  such  other  accepts 
the  offer,  and  thereafter  such  person  names 
the  time  when  delivery  will  be  made,  but 
such  other  either  notifies  such  person  that 
he  will  not  accept  the  property  under  the 
contract,  except  upon  a  material  condition 
not  named  therein,  or  neglects  to  make  any 
provision  for  duly  accepting,  thus  manifest- 
ing a  refusal  to  comply  with  the  contract,  a 
remediable  wrong  thereby  accrues  to  the 
executory  vendor,  for  which  the  law  affords 
him  a  choice  of  three  courses  of  action. 
.  .  .  The  three  courses  of  action  men- 
tioned are  these:  (a)  Hold  the  property 
in  personam  or  by  some  appropriate  agency 
for  the  executory  vendee,  and  sue  upon  the 
contract  for  the  purchase  price  and  reason- 
able expenses  incurred  in  caring  for  the 
same."  This  principle,  however,  is  said 
to  apply  only  "to  sales  of  specific  articles 
which  are  in  possession  of  the  seller,  and 
can  be,  or  articles  which  are  before  the 
broach,  set  aside  for  the  executory  vendee 
so  title  can  actually  or  constructively  vest 
in  him.  Where  that  is  not  the  case,  but  the 
contract  is  for  articles  to  be  manufactured 
in  the  ordinary  course  of  producing  goods 
for  the  trade,  and  there  is  a  notification  be- 
fore anything  shall  have  been  done  to  pass 
title;  then  the  choice  of  options  mentioned 
does  not  exist.  Tliat  is,  a  party  to  an  ex- 
ecutory contract  for  the  sale  of  personal 
property  may,  of  right  so  to  speak,  commit 
the  wrong  of  breaching  it  and  become  li- 
able for  damages  actually  suffered.  .  .  . 
In  such  a  case — where  the  contract  does 
not  relate  to  specific  articles  which  can  be 
treated  as  the  property  of  the  executory 
vendee  before  or  at  the  time  of  the  breach 
— he  has  but  the  one  remedy,  to  recover 
the  difference  between  the  contract  price 
and  the  fair  market  value  at  the  time  and 
place  for  delivery,  ...  in  case  of  such 
difference  indicating  a  loss.  If  it  does  not 
so  indicate,  because  of  such  fair  market 
value  being  at  least  equal  to  the  contract 
price,  he  has  no  remedy  because  of  not  suf- 
fering any  damage." 

h.  Articles  to  he  manufactured. 

By  the  clear  weight  of  authority  it  is 
held,  at  least  as  to  goods  to  be  manufac- 
tured by  special  order,  which  are  out  of  the 
usual  order  and  have  not  a  readily  ascer- 
tainable market  value,  that  the  purchaser, 
by  repudiating  the  contract  to  purchase 
after  the  article  has  been  completed,  but 
before  delivery,  cannot  relieve  himself  of 
liability  for  the  purchase  money,  if  the 
seller  elects  to  treat  the  property  as  that 
of  the  purchaser  and  holds  it  for  him.  And 
although  not  making  the  foregoing  condi- 
tions the  test  as  to  the  right  of  the  seller 
in  this  regard,  it  is  held  in  many  jurisdic- 
tions that  the  purchaser  of  an  article  by 
executory  contract,  by  repudiating  the  con- 
tract before  the  seller  has  appropriated  the 
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article  to  the  contract  or  tendered  a  delir- 
ery  thereof,  cannot  escape  liability  for  the 
purchase  price,  if  the  seller  treats  the  prop- 
erty as  his  and  holds  it  for  him,  and  this 
rule  is  applied  to  articles  manufactured  for 
a  purchaser.  The  two  classes  of  cases 
are  included  under  this  subdivision,  but  the 
particular  holding  of  each  case  is  indicat- 
ed: 

— Kinkead  v.  Lynch,  132  Fed.  692,  hold- 
ing that  where  articles  are  manufactured 
for  a  certain  price  upon  order  of  the  pur- 
chaser, and,  under  ordinary  circumstances, 
they  are  of  a  character  precluding  their 
having  a  market  value,  although  before  the 
articles  are  shipped  the  purchaser  notifies 
the  seller  that  he  will  not  receive  them,  the 
former  without  delivery  may  sue  for  the 
value  of  the  articles; 

—Bond  V.  Bourk,  54  Colo.  51,  43  L.R.A. 
(N.S.)  97,  129  Pac.  223,  holding  that  where 
a  purchaser  refuses  without  legal  justifica- 
tion, to  accept,  when  tendered  to  him,  an 
article  manufactured  on  his  order  after  a 
special  and  particular  design,  the  seller  at 
his  election  may  hold  the  article  for  the  pur- 
chaser and  recover  the  purchase  price,  since 
the  tender  of  delivery  and  election  to  sue 
for  the  contract  price  vest  the  title  in  the 
purchaser,  at  least  to  the  extent  of  support- 
ing the  action; 

— Illustrated  Postal  Card  k  Novelty  Co. 
V.  Holt,  85  Conn.  140,  81  Atl.  1061,  holding 
that  where  a  purchaser  of  goods  to  be  man- 
ufactured countermanded  his  order  before 
an  attempt  had  been  made  to  deliver  the 
same,  but  after  the  goods  were  manufac- 
tured, and  the  seller  thereafter  tendered  the 
goods  to  him,  the  former  was  entitled  to 
maintain  an  action  for  the  purchase  price, 
although  the  latter  refused  to  receive  the 
goods.  The  court  said  that  upon  the  seller's 
delivery  to  the  carrier  and  notice  to  the 
purchaser  that  the  carrier  held  the  goods 
subject  to  his  order,  the  property  passed 
to  the  purchaser,  and  the  fact  that  the 
seller  shipped  the  goods  to  the  purchaser 
after  notice  from  the  latter  of  his  cancela- 
tion of  the  contract,  instead  of  retaining 
them,  did  not  change  the  character  of  the 
bailment,  since  the  carrier's  possession  was 
the  seller's  possession,  it  holding  the  goods 
for  the  purchaser.  This  decision  is  based 
upon  the  sale  of  goods  act.  And  see  to 
same  effect,  Home  Pattern  Co.  W.  W.  Mortz 
Co.  86  Conn.  494,  86  Atl.  19.  Where  the 
purchaser  of  articles  to  be  manufactured 
revokes  the  contract  before  delivery  or  ten- 
der, but  after  the  articles  are  completed, 
the  seller,  for  his  measure  of  damages,  may 
recover  the  contract  price  of  the  articles. 
Allen  V.  Jarvis,  20  Conn.  38; 

— Neal  V.  Shewalter,  6  Ind.  App.  147,  31 
N.  E.  848,  holding  that  where  a  purchaser 
of  barrels  to  be  manufactured,  upon  re- 
ceiving notice  from  the  seller  of  the  com- 
pletion of  the  barrels,  notified  him  that 
he  would  not  receive  them,  the  seller  is  not 
entitled  to  recover  the  purchase  price  where 
the  barrels  still  remain  his  property,  and 
he  does  not  place  himself  in  the  position  of 
bailee  for  the  purchaser.     It  is  recognized* 
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however,  that  the  seller,  by  appropriating 
the  articles  to  the  purchaser  and  retaining 
them  as  his  agent,  may  entitle  himself  to 
recover  the  purchase  price; 
•  — Bauman  v.  McManus,  75  Kan.  106,  10 
L.R^.(N.S.)  1138,  89  Pac.  15,  sustaining 
the  right  of  the  seller  of  goods  to  be  man- 
ufactured, to  recover  the  purchase  price, 
although  the  purchaser  refused  to  receive 
the  goods,  and  gave  notice  to  the  seller  be- 
fore the  goods  were  shipped,  but  after  they 
were  completed,  that  he  would  refuse  to  re- 
ceive them; 

— Mass.  See  supra,  "Repudiation  of  con- 
tract by  buyer  before  tender  or  appropria- 
tion," V.  a.  And  also  Bristol  Mfg.  Corp.  v. 
Arkwright  Mills,  213  Mass.  172,  100  N.  E. 
55,  holding  that  the  purchaser  was  entitled 
to  recover  the  purchase  price  of  goods  sold 
to  be  manufactured,  which  were  of  the  usual 
manufacture,  and  not  manufactured  especi- 
ally for  the  buyer,  although  the  buyer  can- 
celed the  contract,  where,  however,  the  seller 
separated  and  apportioned  the  goods  to  the 
.particular  contract  so  that  it  constituted 
a  constructive  delivery  thereof.  It  does  not 
appear  whether  or  not  this  appropriation 
was  made  before  or  after  the  contract  was 
canceled  by  the  buyer.  It  is,  however, 
pointed  out  that,  as  between  immediate  par- 
ties, nothing  was  necessary  in  order  to  pass 
title  to  the  buyer  beyond  setting  apart  the 
goods  for  him,  and  it  is  said  that  it  may 
have  been  found  that  the  seller  was  im- 
pliedly authorized  to  make  such  appropria- 
tion by  the  buyer.  For  title  may  pass  al- 
though the  goods  may  remain  in  the  actual 
possession  of  the  seller; 

— St.  Louis  Range  Co.  v.  Kline-Drummond 
Mercantile  Co.  120  Mo.  App.  438,  06  S.  W. 
1040,  holding  that  where  a  contract  to  man- 
ufacture articles  has  po  far  been  performed 
before  the  seller  receives  notice  from  the 
purchaser  of  his  repudiation  thereof,  that 
the  property  is  ready  for  delivery,  the 
seller  may  treat  the  contract  as  completed, 
hold  the  property  subject  to  the  purchaser^ 
order,  and  recover  the  purxshase  price.  To 
the  same  effect,  see  Koenig  v.  Truscott 
Boat  Mfg.  Co.  155  Mo.  App.  685,  135  S.  W. 
514; 

— Funke  v.  Allen,  54  Neb.  407,  69  Am. 
St.  Rep.  716,  74  N.  W.  832,  wherein  it  is 
said  that  there  are  many  cases  where  the 
particular  facts  and  circumstances  will 
warrant  a  departure  from  the  general  rule 
as  to  damages  for  breach  of  contracts  of 
sale,  in  which  the  seller  may  be  entitled  to 
recover  the  purchase  price; 

—Atkinson  v.  Truesdell,  127  N.  Y.  230, 
27  N.  E.  844,  holding  the  seller  of  bottles  to 
be  manufactured  entitled  to  recover  the 
purchase  price,  although  after  the  goods 
were  manufactured,  but  before  delivery,  the 
purchaser  gave  notice  to  the  seller  that  he 
would  not  take  any  of  the  property,  where, 
upon  such  refusal,  the  seller  held  the  goods 
in   storage  for  him; 

—Levy  V.  Glassburg,  92  N.  Y.  Supp.  50, 
holding  that  where  an  executory  contract 
for  the  sale  of  an  article  to  be  manufac- 
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tured  is  repudiated  by  the  purchaser  after 
the  article  has  been  manufactured,  but  be- 
fore it  is  delivered  or  tender  of  delivery 
has  been  made,  the  seller  may  nevertheless 
offer  to  perform,  and  thereby  entitle  him- 
self to  recover  the  purchase  price; 

— ^Wis.  See  supra,  ''Repudiation  of  con- 
tract by  buyer  before  tender  or  appropri- 
ation," V.  a. 

But  it  has  been  asserted  that  where  goods 
have  been  ordered  from  the  manufacturer, 
and  during  the  process  of  manufacture  or 
before  the  order  has  been  made  up,  it  is 
canceled,  or  where  goods  have  been  ordered 
from  a  wholesaler,  and  before  the  goods  are 
delivered,  either  to  the  carrier  or  the  pur- 
chaser, the  latter  countermands  the  order 
and  notifies  the  seller  that  he  will  not  com- 
ply with  the  contract  or  accept  the  goods,  he 
renders  himself  liable  only  to  respond  in 
damages  to  the  seller  for  whatever  loss  the 
latter  has  suffered  thereby ;  but  in  such  case 
no  action  can  be  maintained  for  the  pur- 
chase price,  although  the  seller  thereafter 
completes  the  goods  and  tenders  them  to 
the  purchaser.  Trinidad  Asphalt  Mfg.  Co. 
V.  Buckstaff  Bros.  Mfg.  Co.  86  Neb.  623,  136 
Am.  St.  Rep.  710,  126  N.  W.  293.  The  article, 
the  purchase  price  of  which  it  was  sought  to 
recover  in  this  case,  was  roofing  to  be  man- 
ufactured, and  it  is  pointed  out  that  there 
were  no  special  conditions  or  requirements 
in  the  order;  it  was  for  an  article  a  sample 
of  which  had  been  shown  to  the  buyer,  and 
as  to  which  it  was  a  matter  of  indifference 
to  him  whether  it  was  on  hand  or  had 
to  be  manufactured.  In  this  case  the  ar- 
ticle was  made  up  before  the  countermand, 
but  was  not  delivered. 

And  see  Unexcelled  Fire-Works  Co.  v. 
Polites,  130  Pa.  536,  17  Am.  St.  Rep.  788, 
18  Atl.  1058,  holding  that  a  contract  for 
the  sale  of  fireworks  to  be  manufactured  or 
procured  by  the  seller  might  be  counter- 
manded by  the  purchaser  at  any  time  be- 
fore the  goods  were  separated  from  the 
bulk  and  set  apart  for  him,  although  the 
goods  were  actually  made  up  before  the  or* 
der  was  countermanded. 

And  see  also  Acme  Food  Co.  v.  Older,  64 
W.  Va.  255,  17  L.R.A.(N.S.)  807,  61  S.  E. 
235,  holding  the  sellers  of  animal  food  not 
entitled  to  deliver  the  food  and  maintain 
an  action  for  the  purchase  price,  where,  be 
fore  delivery,  the  purchaser  repudiated  the 
contract,  and  although  subsequently  to  the 
repudiation  the  sellers  tendered  a  delivery. 
In  this  case  the  court  treated  the  contract 
as  executory,  although  the  order  was  for 
a  certain  quantity  of  food  specifically  de- 
scribed, and  the  purchaser  executed  his  note 
in  payment  thereof,  and  before  notice  of 
repudiation  was  given,  the  sellers  wrote  the 
purchaser  that  they  were  in  receipt  of  his 
order  for  the  food,  and  advised  him  that 
they  had  manufactured,  marked,  and  set  it 
aside  for  him  in  their  warehouse,  and  that 
it  would  be  shipped  him  on  the  day  speci- 
fied, and  further  advised  him  that  they 
had  accepted  his  note  for  the  purchase 
price.  • 
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e.  Other  articles. 

The  cases  are  quite  evenly  divided  up- 
on the  question  as  to  the  right  of  the  pur- 
chaser of  personal  property  by  executory 
contract  to  escape  liability  for  the  pur- 
chase price  by  giving  to  the  seller  notice  of 
his  repudiation  of  the  contract  before  the 
seller  has  appropriated  the  property  to  the 
contract  or  tendered  a  delivery  thereof  to 
the  purchaser. 

The  following  cases  sustain  the  right  of 
the  seller  to  recover  the  purchase  price  un- 
der such  circumstances,  if  he  continues  to 
hold  the  property  for  and  as  the  property 
of  the  buyer: 

— Ilabeler  v.  Rogers,  65  C.  C.  A.  281,  131 
Fed.  43,  asserting,  in  an  action  for  a  breach 
of  contract,  that  upon  refusal  of  the  pur- 
chaser to  perform  an  executory  contract  of 
purchase  before  delivery  or  tender,  the  sell- 
er may  wholly  perform  on  his  part,  and 
when  he  has  done  all  that  is  necessary  to 
effect  a  delivery  of  the  goods  so  as  to  pass 
title  to  the  purchaser,  he  may  store  or  re- 
tain them  for  him,  or  give  him  notice  and 
resell  them; 

— Oklahoma  Vinegar  Co.  v.  Carter,  116 
Ga.  140,  59  L.R.A.  122,  94  Am.  St.  Rep. 
112,  42  S.  E.  378,  holding  that  where,  before 
delivery  of  goods  purchased  under  an  exec- 
utory contract,  the  purchaser  repudiates 
the  contract  and  gives  notice  thereof  to  the 
seller,  the  latter  cannot  complete  the  con- 
tract by  delivering  or  offering  to  deliver 
the  goods,  and  maintain  an  action  for  the 
purchase  price.  Under  the  Georgia  Code, 
however,  he  can  retain  the  goods  and  sue 
for  the  purchase  price.  To  the  same  effect 
are  Mountain  City  Mill  Co.  v.  Butler,  109 
Ga.  469,  34  S.  E.  565;  Rounsaville  v.  Leon- 
ard Mfg.  Co.  127  Ga.  736,  56  S.  E.  1030; 
Maddox  v.  Washburn-Crosby  Mill.  Co.  135 
Ga.  539.  69  S.  E.  821 ;  Georgia  Agri.  Works 
V.  Price,  11  Ga.  App.  80,  74  S.  E.  718;  Rob- 
son  V.  Hale,  139  Ga.  753,  78  S.  E.  177; 
Dilman  Bros.  v.  Patterson  Produce  &  Com- 
mission Co.  2  Ga.  App.  213,  58  S.  E.  365; 
Linder  v.  Cole  Bros.  Lightning  Rod  Co.  10 
Ga.  App.  102,  72  S.  E.  719;  American  Mfg. 
Co.  V.  Champion  Mfg.  Co.  13  Ga.  App.  551, 
79  S.  E.  485; 

—Osgood  V.  Skinner,  211  111.  229,  71  N. 
E.  869,  sustaining  the  right  of  the  seller 
of  shares  of  stock  to  maintain  an  action  for 
the  purchase  price  without  making  a  de- 
livery of  the  stock  or  a  tender  of  delivery, 
where,  before  delivery,  the  purchaser  re- 
pudiated the  contract.  The  rule  is  assert- 
ed that  if  tlierc  is  no  delivery  of  personal 
property,  the  seller  who  has  offered  perform- 
ance on  his  part  may  consider  the  prop- 
erty as  the  purchaser's,  and  may  either 
sell  it  and  sue  for  the  unpaid  balance  of 
the  purchase  price,  or  hold  it  subject  to  the 
call  or  order  of  tlie  purchaser  and  recover 
the  purchase  price; 

—  John  A.  Roebling's  Sons'  Co.  v.  Lock 
Stitch  Fence  Co.  130  111.  660,  22  N.  E.  518, 
holding  that,  notwithstanding  the  fact  that 
a  purchaser  of  goods  gives  notice  to  the 
seller  before  the  time  for  shipment  that  he 
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will  not  accept  the  goods  tendered  to  him, 
the  seller  mav  nevertheless  disregard  this 
notice,  ship  tne  goods  and  tender  them  to 
the  purchaser,  thereby  keeping  the  contract 
alive  for  the  benefit  of  both  parties; 

—Morris  v.  Wibaux,  169  111.  627,  43  N. 
E.  837,  stating  the  rule  in  sustaining  the 
right  of  the  seller  to  resell  as  the  property 
of  the  purchaser  cattle  purchased  by  the 
latter,  after  he  had  given  the  seller  notice 
of  his  intention  to  refuse  to  receive  them; 
Ridgley  v.  Mooney,  16  Ind.  App.  362,  45  N. 
E.  348,  holding  that  where  the  purchaser 
of  bark  by  executory  contract  notified  the 
seller  that  he  would  not  receive,  accept,  or 
pay  for  any  of  the  bark,  the  seller  was  not 
entitled  to  recover  the  difference  between 
the  amount  received  for  the  bark  upon  a 
resale  and  the  purchase  price,  where  he  did 
not  sell  as  agent  of  the  purchaser.  The 
court  recognizes,  however,  the  right  of  the 
seller  under  such  circumstances  to  tender 
the  goods  and  then  sue  for  the  purchase 
price ; 

— McCormick  Harvesting  Mach.  Co.  v. 
Markert,  107  Iowa,  340,  78  N.  W.  33,  hold- 
ing that  the  seller,  who  is  also  the  manufac- 
turer of  harvesting  machinery  to  be  de- 
livered at  a  certain  place,  may  recover  the 
purchase  price  without  making  a  delivery 
or  tender,  where,  prior  to  the  time  fixed 
for  delivery,  the  purchaser  refused  to  rec- 
ognize the  contract  or  receive  any  ma- 
chines under  it.  The  court  said  that  a  judg- 
ment for  the  purchase  price  had  the  effect 
of  vesting  title  in  the  purchaser; 

— Pate  v.  Ralston,  holding  that  the 
purchaser  of  fruit  trees  cannot  relieve  him- 
self from  liability  to  take  the  trees  and  pay 
the  purchase  price  therefor,  by  repudiating 
the  contract  before  shipment,  but  after  the 
seller  had  accepted  the  order  which  consti- 
tuted the  contract; 

— Dudley  A.  Tyng  &  Co.  v.  Woodward, 
121  Md.  422,  88  Atl.  243,  holding  that  where 
the  purchaser  of  shares  of  stock  refused 
to  receive  them,  and  gave  notice  of  such 
refusal  to  the  seller  before  the  stock  was 
tendered  to  him,  but  after  it  had  been  pur- 
chased upon  his  account  by  the  seller,  the 
latter  might  resell  for  the  account  of  the 
buyer;  and  the  jB^eneral  rule  is  stated  that 
the  seller  in  such  case  is  also  entitled  to 
store  the  goods  for  the  buyer  and  sue  for 
the  contract  price; 

— Mass.  See  supra,  "Repudiation  of  con- 
tract by  buyer  before  tender  or  appropria- 
tion," V.  a; 

— Oehler  v.  Conrad  Schopp  Fruit  Co.  162 
Mo.  App.  446,  142  S.  W.  811,  holding  that 
the  rule  that  where  a  purchaser  refuses  to 
accept  the  goods  purchased  by  executory 
contract,  the  seller,  after  tender  and  refusal, 
may  store  and  retain  the  property  for  the 
purchaser  and  recover  the  purchase  price, 
applies  where  the  purchaser  repudiates  the 
contract  of  sale  before  the  property  is  ten- 
dered to  him,  and  that  in  such  case  no 
actual  tender  need  be  made  (sale  of  apples 
to  be  picked)  ; 

— ^Dehner  v.  Miller,  166  Mo.  App.  504, 
148  S.  W.  953,  sustaining  the  right  of  the 
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seller  to  recover  the  purchase  price  oi  bailed 
straw,  although  no  delivery  thereof  was 
made,  where,  before  a  delivery  was  attempt- 
ed, the  purchaser  gave  the  seller  notice  that 
he  would  not  accept  the  property  if  ten- 
d(*i*&d  * 

—Gourd  V.  Healy,  206  N.  Y.  423,  99  N. 
£.  1099,  holding  the  rule  that  when  the 
purchaser  of  personal  property  under  an 
executory  contract  of  sale  refuses  to  com- 
plete his  purchase  at  the  time  fixed,  the 
seller  may  keep  the  property  for  the  pur- 
chaser and  sue  for  the  purchase  price,  to 
apply  to  a  quantity  of  wine  sold,  the  de- 
livery of  most  of  which  never  was  tendered 
to  the  purchaser,  the  latter  having  repudi- 
ated the  contract  when  requested  by  the 
seller  to  fix  the  time  for  delivery,  or  at 
least  to  make  a  settlement  for  the  wine. 
The  court  said  that  the  dealings  of  the  par- 
ties in  this  case  were  such  as  to  relieve 
the  seller  from  the  duty  of  segregating  the 
purchaser's  wine,  even  if  it  was  consid- 
ered that  such  segregation  was  necessary 
in  order  to  pass  title  thereto.  It  is,  how- 
ever, added  that  the  property  in  question 
was  a  species  of  which  there  may  be  a  trans- 
fer of  title  even  where  it  remains  an  inte- 
gral part  of  a  larger  bulk; 

— Mills  V.  Knickerbocker  Hat  Co.  76  Misc. 
446,  135  N.  Y.  Supp.  6,  holding  that  where 
the  buyer  notifies  the  seller  of  groundless 
objections  to  articles  already  delivered  un- 
der a  contract  of  sale,  and  orders  the  can- 
celation of  the  contract,  his  action  in  this 
regard  constitutes  a  repudiation  thereof, 
and  the  seller  need  not  tender  the  remaining 
articles  to  him  in  order  to  entitle  himself 
to  maintain  an  action  for  the  purchase 
price  thereof  (sale  of  a  large  quantity  of 
poiluchon)  ; 

— Livesley  v.  Krebs  Hop  Co.  67  Or.  362, 
97  Pac.  718,  107  Pac.  460,  112  Pac.  1,  sus- 
taining the  right  of  the  seller  of  hops  to  be 
raised  and  delivered  in  instalments,  to  re- 
cover the  purchase  price  of  instalments 
when  the  same  was  due,  where  the  hops  had 
been  duly  tendered  to  the  purchaser,  al- 
though before  the  tender  the  latter  had 
repudiated  the  contract; 

— Dowagiac  ISffg.  Co.  v.  Higinbotham,  16 
S.  D.  547,  9  N.  W.  330,  holding  that,  by  the 
statutes  of  South  Dakota,  title  is  trans- 
ferred by  an  executory  agreement  for  the 
sale  of  personal  property  when  the  buyer 
has  accepted  the  property,  or  when  the 
seller  has  appropriated  it  for  delivery  and 
offered  it  to  the  buyer  with  the  intent  to 
transfer  the  title;  and  that  this  rule  ap- 
plies to  the  sale  of  a  number  of  grain  drills 
to  be  shipped  from  anbther  state  by  the 
seller  to  the  buyer,  and  that  a  notice  by 
the  purchaser  to  the  seller  of  his  repudia- 
tion of  the  contract  and  of  his  intention 
to  refuse  to  receive  the  drills  if  tendered 
him,  although  given  before  delivery,  does 
not  preclude  the  seller  from  performing  by 
shipping  the  drills  to  the  purchaser,  there- 
by vesting  the  latter  with  the  title  there- 
to, with  the  liability  to  pay  the  contract 
price; 

— ^Wis.  See  supra,  "Repudiation  of  con- 
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tract  by  buyer  before  tender  or  appropria- 
tion," V.  a. 

In  Roswell  Nursery  Co.  v.  Mielenz,  — 
N.  M.  — ,  137  Pac.  679,  it  is  held  the  rule 
that  in  case  of  a  breach  of  an  executory  con- 
tract for  the  sale  of  goods  before  de- 
livery, the  seller  cannot  recover  the  con- 
tract price,  does  not  apply  to  an  executory 
sale  of  nursery  stock  which  has  been  se- 
cured and  prepared  for  shipment  to  the  ex- 
tent that  stock  was  in  the  heeling  ground 
ready  for  shipment  when  the  order  was 
repudiated  by  the  purchaser,  and  which,  if 
not  taken  by  him,  would  result  in  a  total 
loss  to  the  seller.  Under  these  circum- 
stances the  court  holds  the  contract  price 
may  be  recovered.  Compare  with  Mayo  v. 
Latham,  infra. 

The  following  cases,  however,  deny  the 
right  of  the  seller  to  appropriate  or  tender 
a  delivery  of  the  property  to  the  purchaser,, 
and  thereby  entitle  himself  to  recover  the* 
purchase  price,  where,  prior  to  such  ap- 
propriation or  tender,  the  purchaser  has. 
given  to  the  seller  notice  that  he  cancels- 
or  repudiates  the  contract: 

— ^Mayo  v.  Latham,  159  Mich.  136,  123. 
N.  W.  561,  holding  that  where  the  purchaser 
of  shrubbery  cancels  the  order  therefor  after 
the  shrubbery  has  been  dug  and  set  aside 
for  him  by  the  seller,  but  before  delivery 
or  tender,  the  seller  cannot  recover  the  pur- 
chase  price,  although  he  thereafter  ships  the 
articles  to  the  purchaser.  Compare  with 
Roswell  Nursery  Co.  v.  Mielenz,' supra; 

— McCormick  Harvesting  Mach.  Co.  v. 
Balfany,  78  Minn.  370,  79  Am.  St.  Rep. 
393,  81  N.  W.  10,  holding  that  where  there 
is  no  actual  delivery  of  the  article  sold, 
the  seller  cannot  recover  the  purchase  price 
unless  he  shows  a  contract  having  the  effect 
of  passing  title  to  the  article.  If  the  pos- 
session and  title  remain  in  the  seller,  and 
the  purchaser  repudiates  his  contract,  the 
seller  must  treat  the  property  as  his  own; 

— Sherman  Nursery  Co.  v.  Aughenbaugh, 
93  Minn.  201,  100  N.  W.  1101,  holding  that 
where  the  purchase  price  of  goods  is  to  be 
paid  upon  delivery,  and  before  delivery  the 
purchaser  repudiates  the  contract,  and  pre« 
vents  the  seller  from  making  delivery,  the 
latter  cannot,  by  tendering  the  goods,  en^ 
title  himself  to  recover  the  purchase  price^ 
and  his  only  remedy  in  such  case  is  an  ac« 
tion  for  damages  for  a  breach  of  the  eon« 
tract ; 

— Funke  v.  Allen,  54  Neb.  407,  69  Am. 
St.  Rep.  716,  74  N.  W.  832,  denying  the 
right  to  recover  the  purchase  price  where 
the  purchaser  of  goods  countermanded  the 
order  before  the  goods  were  shipped.  It  la 
said  that  on  the  breach  of  the  contract  by 
the  purchaser  by  refusing  to  receive  the 
property,  the  seller's  damage  in  general  i» 
the  extent  of  his  actual  injury,  which  ordi-^ 
narily  is  tho  difference  between  the  contract 
price  and  market  value  at  the  time  and  place 
of  the  breach.  And  the  court  disapprovea 
the  rule  stated  in  Lincoln  Shoe  Mfg.  Cok 
V.  Sheldon,  that  the  seller  may  tender  the 
property  to  the  purchaser,  and  on  his  re- 
fusal to  accept  it  may  recover  the  purchase 
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price,  and  it  is  Baid  that  the  statement  of 
this  rule  was  not  necessary  to  that  de- 
cision, since  the  action  was  upon  a  stock 
subscription,  which  the  court  said  was  not 
a  sale  and  purchase; 

— Massman  v.  Steiger,  79  N.  J.  L.  442, 
75  Atl.  746,  containing  language  indicating 
the  position  of  the  court  to  be  that  the  pur- 
chaser of  property  by  executory  contract 
can  defeat  the  right  of  the  seller  to  recover 
the  purchase  price  where  the  title  has  not 
passed,  by  refusing  to  accept  the  property 
when  tendered  to  him.  Such  a  holding, 
however,  was  not  necessary  to  the  decision. 
In  this  case  the  attempt  was  to  recover  the 
purchase  price  of  shares  of  stock  sold  under 
a  contract  executory  in  character,  by  the 
terms  of  which  the  title  was  not  to  pass 
until  a  time  in  the  future,  the  purchase 
price  to  be  represented  by  promissory  notes 
with  satisfactory  indorsers.  In  an  action 
based  upon  a  refusal  of  the  purchaser  to 
accept  the  stock  and  execute  notes,  the  dec- 
laration was  framed  in  covenant  for  a 
breach  of  the  contract,  and  was  not  in  form 
a  suit  for  the  purchase  price  of  the  stock, 
treating  the  property  as  having  passed,  and 
the  pleadings  contained  no  allegation  of 
any  election  by  the  seller  to  recover  the  pur- 
chase price  and  hold  the  property  for  the 
benefit  of  the  purchaser.  Under  these  cir- 
cumstances it  was  held  that  the  measure 
of  the  seller's  recovery  was  the  difference  be- 
tween the  agreed  price  of  the  property  and 
iits  market  value  at  the  time  and  place  of 
delivery.  Moreover,  as  pointed  out  by  the 
court,  the  price  was  to  be  paid  in  notes, 
which,  as  to  form  and  sufficiency  of  indorse- 
ment, were  to  be  passed  upon  by  the  seller. 
Considering  the  contract  and  tlie  pleadings, 
the  court  said  that  at  its  inception  title 
did  not  pass  thereunder,  and  that  since  then 
title  had  not  passed  as  evinced  by  the  in- 
tention of  the  parties*, 

— Hooper,  S.  &  Co.  v.  Bromley  Bros.  Car- 
pet Co.  11  Pa.  Super.  Ct.  634,  denying  the 
right  of  the  seller  of  bales  of  cotton  by 
executory  contract  to  recover  the  purchase 
price  of  cotton  not  delivered,  where,  be- 
fore a  tender  of  all  the  cotton,  but  after 
a  delivery  of  a  portion  thereof,  the  pur- 
chaser repudiated  the  contract; 

— McCall  Co.  v.  Jennings,  26  Utah,  459, 
73  Pac.  639,  involving  an  executory  con- 
tract for  the  sale  of  a  quantity  of  dress 
patterns,  and  stating  the  rule  that  a  party 
to  an  executory  contract  may  by  his  own 
act  break  and  terminate  it,  rendering  him- 
self liable  to  the  other  party  to  the  con- 
tract for  all  damages  recoverable  for  the 
breach,  and  the  measure  of  damages  in 
Buch  case  is  the  difference  between  the  price 
agreed  upon  and  the  market  value  of  the 
goods  contracted  for. 


VI.  Repudiation  by  buyer  before  article 

is  completed. 

The  cases  are  in  harmony  in  denying  to 
the  seller  of  articles  to  be  manufactured  the 
right  to  complete  the  article,  and,  by  ap- 
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propriating  it  to  the  contract,  entitle  him* 
self  to  the  purchase  price,  when,  before  the 
article  is  substantially  completed,  the  buyer 
repudiates  it  and  gives  notice  thereof  to  the 
seller : 

— ^Thorn  v.  Danzinger,  50  111.  App.  306, 
holding  that  where  slioes  were  ordered  to 
be  manufactured  according  to  sample,  and 
shortly  thereafter  the  purchaser  counter- 
manded the  order,  but  the  seller  made  the 
shoes  and  sliipped  them  to  the  purchaser, 
and  the  latter  sent  them  back,  and,  the 
seller  refusing  to  receive  them,  the  carrier 
stored  them  in  his  own  warehouse,  there 
had  been  no  delivery  sufficient  to  entitle  the 
seller  to  sue  for  the  purchase  price.  The 
court  remarked  that  contracts  cannot  be 
specifically  enforced  in  et  armis; 

— Wigent  V.  Marrs,  130  Mich.  609,  90 
N.  VV.  423,  holding  that  where  a  purchaser 
of  a  monument  rescinded  the  contract  of 
purchase  before  the  monument  was  com- 
pleted, the  seller  couki  not  complete  it  and. 
erect  it  at  the  place  designated  in  the 
contract,  and  thereby  entitle  himself  to 
recover  the  purchase  price,  since  the  rule 
is  that  a  party  to  an  executory  contract 
may  always  stop  performance  by  the  other 
party  by  an  explicit  direction; 

— Baessetti  v.  Shenango  Furnace  Co.  122 
Minn."  335,  142  N.  W.  322,  holding  that 
where  an  executory  contract  for  the  pur- 
chase of  an  article  to  be  manufactured  is 
repudiated  before  the  article  is  completed, 
the  seller  cannot  complete  the  article  and 
thereby  increase  the   purchaser's   liabilitv; 

--Gibbons  v.  Bente,  61  Minn.  499,  22 
L.R.A.  80,  53  N.  W.  756,  holding  that  where 
a  contract  to  erect  a  factory  was  repudiated 
before  any  steps  had  been  taken  for  the 
erection  thereof,  the  seller  cannot  proceed 
in  the  erection,  and  upon  completion  hold 
the  purchaser  for  the  purchase  price; 

— Heiser  v.  Mears,  120  N.  C.  443>  27  S. 
E.  117,  holding  that  where  an  order  lor 
goods  to  be  manufactured  is  countermanded 
by  the  purchaser  before  completion,  the 
seller  cannot,  by  completing  the  article  and 
tendering  it  to  the  purchaser,  entitle  him- 
self to  recover  the  purchase  price; 

— Woolf  V.  Hamburger,  129  .4pp.  Div. 
883,  114  N.  Y.  Supp.  186,  holding  that 
where  a  purchaser  cancels  a  contract  for 
the  purchase  of  articles  to  be  manufactured 
before  the  articles  have  been  manufactured, 
the  seller  is  not  entitled  to  complete  the 
articles,  tender  them  to  the  purchaser,  and 
recover  the  purchase  price.  Where  an  exec- 
utory contract  for  the  purchase  of  an  ar- 
ticle to  be  manufactured  is  repudiated  be- 
fore the  seller  has  manufactured  the  article, 
he  is  not  entitled  to  complete  the  6ame.  and 
by  tendering  the  article  hold  the  purchaser 
for  the  purchase  price.  Isaacs  v.  Terrv  & 
T.  Co.  125  App.  Div.  532,  109  N.  Y.  Supp. 
792* 

—Davis  V.  Bronson,  2  N.  D.  300,  16 
L.R.A.  655,  33  Am.  St.  Rep.  783,  50  N.  W. 
836,  holding  that  where  a  contract  to  erect 
a  creamery  was  repudiated  by  the  buyer 
before  any  steps  had  been  taken  toward  the 
erection  of  the  plant,  the  seller  could  not 
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perform  the  contract  on  his  part  and  hold 
the  purchaser  for  the  contract  price; 

— l^onka  V.  Chatham,  2  Tex.  Civ.  App. 
312,  21  S.  W.  943,  holding  that  on  repudia- 
tion of  a  contract  for  the  purchase  of  ma- 
chines, the  seller  is  not  entitled  to  complete 
the  machines,  although  at  the  time  of  re- 
ceiving notice  they  were  nearly  completed. 
In  such  case  the  seller's  only  remedy  is  an 
action  for  the  breach  of  the  contract.  He 
is,  however,  entitled  to  have  the  contract 
price  taken  as  a  standard  by  which  to  de- 
termine his  loss; 

—Tufts  V.  Weinfeld,  88  Wis.  647,  60 
N.  W.  992,  holding  that  where  the  buyer  of 
a  soda  water  fountain  to  be  specially  manu- 
factured for  him  countermanded  the  order 
before  any  steps  to  manufacture  the  foun- 
tain had  been  taken,  the  seller  could  not 
thereafter  manufacture  the  article  and  re- 
cover the  purchase  price. 

Compare  with  Bookwalter  v.  Clark,  11 
Biss.  126,  10  Fed.  793,  holding  that  where 
an  article  is  ordered  to  be  manufactured 
according  to  a  certain  measure,  pattern,  or 
style,  after  the  manufacturer  has  completed 
the  article  and  tendered  it,  he  is  entitled  to 
recover  the  contract  price,  although  before 
tendering  the  article  or  entirely  completing 
it,  the  purchaser  undertakes  to  repudiate 
the  contract  and  gives  notice  thereof  to  the 
manufacturer. 

VII,  Where  title  is  expressly  reserved 
hy  seller  until  purchase  price  is  paid. 

Although  the  purchaser  refuses  to  receive 
goods  sold  on  conditional  sale  when  ten- 
dered, if  they  are  appropriated  to  the  con- 
tract by  the  seller,  the  great  weight  of  au- 
thority sustains  the  right  of  the  latter  to 
recover  the  purchase  price,  where  the  con- 
tract contemplates  possession  by  the  pur- 
chaser before  payment,  since,  by  a  contract 
of  this  character,  the  purchaser  agrees  that 
the  pavment  of  the  purchase  price  shall  pre- 
cede the  vesting  of  the  title  to  the  prop- 
erty in  him.  It  is  worthy  of  note  that  some 
of  the  cases  which  sustain  the  right  of  the 
seller  to  recover  the  purchase  price  where 
the  purchaser  refuses  to  receive  the  goods 
sold  under  a  contract  of  this  character  deny 
the  right  under  the  ordinary  contract  of 
«ale: 

— Commercial  Kegister  Co.  v.  Drew,  168 
III.  App.  347,  holding  that  where  an  order 
for  a  cash  register  to  be  manufactured  was 
canceled  before  shipment,  but  after  it  was 
about  ready  for  shipment,  and  the  machine 
was  shipped  to  the  purchaser  and  he  re- 
fused to  receive  it,  an  action  mip^ht  be 
maintained  on  a  note  given  for  the  purchase 
price,  although  the  title  was  reserved  in  the 
seller  until  payment.  The  court  said  that 
an  actual  delivery  or  acceptance  was  un- 
necessary to  a  recovery  of  the  purchase 
price,  for  if  the  contract  was  executory 
when  repudiated,  upon  the  shipment  of  the 
machine  it  became  executed  so  far  as  con- 
cerned the  seller's  rights; 

— Gaar,  S.  &  Co.  v.  Fleshman,  38  Ind. 
App.  490,  77  N.  E.  744,  78  N.  E.  348,  hold- 
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ing  the  seller  entitled  to  recover  the  pur- 
chase price  where  the  purchaser  refuses  to 
perform  a  contract  for  the  purchase  of 
articles  to  which  the  seller  retains  title 
until  full  payment,  since  a  suit  for  the  pur- 
chase price  constitutes  a  waiver  of  this 
provision,  the  title  by  the  suit  vesting  in 
the  purchaser; 

— Port  Huron  Machinery  Co.  v.  liurto, 
154  Iowa,  435,  135  N.  W.  31,  holding  that  a 
sale  of  a  secondhand  machine  to  be  de- 
livered at  a  designated  place,  and  settled 
for  by  the  notes  of  the  purchaser,  the  seller 
retaining  title  until  payment,  cannot  be  re- 
scinded by  the  purchaser  giving  notice  of 
his  repudiation  to  the  seller  before  the  ma- 
chine IS  shipped,  and  in  such  case  the  seller 
may  ship  the  machine  to  the  place  desig- 
nated, tender  the  same  to  the  purchaser, 
and  upon  his  refusal  to  receive  it  recover 
the  purchase  price; 

—White  V.  Solomon,  164  Mass.  616,  30 
L.R.A.  637,  42  N.  E.  104,  holding  that 
where  an  article  is  purchased,  delivery  to 
be  made  at  a  designated  express  office,  and 
payment  to  be  made  in  instalments  in  the 
future,  the  seller  reserving  the  title  until 
full  payment,  delivery  at  the  express  office 
is  sufficient  to  entitle  the  seller  to  main- 
tain an  action  for  the  purchase  price,  al- 
though the  purchaser  refused  to  accept  the 
property.  Compare  with  other  Massachu- 
setts cases,  supra,  under  heading,  ''Repu- 
diation of  contract  by  buyer  before  tender 
or  appropriation,"  V.  a; 

— National  Cash  Register  Co.  v.  Dehn, 
139  Mich.  406,  102  N.  W.  965,  wherein  it 
is  said  that  whether  title  passes  or  not  is 
not  material  as  affecting  the  seller's  right 
to  recover  the  purchase  price,  where,  by 
the  terms  of  the  contract  of  sale,  it  is  pro- 
vided that  title  shall  not  pass  to  the  sub- 
ject-matter thereof  until  the  article  is  paid 
for,  and  there  is  a  provision  that  if  the 
purchaser  makes  default  in  paying  the  pur- 
chase price,  the  full  amount  thereof  snail 
be  at  once  due  and  payable.  Compare  with 
Mayo  V.  Latham,  159  Mich.  136,  123  N.  W. 
561,  referred  to  supra,  V.  c; 

—Cambridge  Soc.  v.  Elliot,  50  Misc.  159, 
98  N.  Y.  Supp.  232,  holding  that  where  a 
purchaser  after  executing  an  order  for  the 
purchase  of  an  article,  title  to  which  was 
to  remain  in  the  seller  until  payment,  can- 
celed the  order  and  refused  to  receive  the 
article  when  tendered,  the  seller  might 
nevertheless  recover  the  purchase  price.  To 
the  same  effect,  see  Gray  v.  Booth,  04  App. 
Div.  231,  71  N.  Y.  Supp.  1015; 

— Ideal  Cash  Register  Co.  v.  Zunino,  39 
Misc.  311,  79  N.  Y.  Supp.  604,  holding  that 
a  contract  to  purchase  a  cash  register,  the 
title  to  remain  in  the  seller  until  payment 
of  the  purchase  price,  cannot  be  repudiated 
by  the  purchaser  before  delivery,  and  upon 
a  subsequent  tender  by  the  seller  and  re- 
fusal to  accept  by  the  purchaser,  the  former 
is  entitled  to  recover  the  purchase  price. 
And  it  is  said  that  the  seller  holds  the 
property  for  the  purchaser,  and  the  latter 
is  entitled  to  the  same  immediately  upon 
paying  the   purchase   price.     But  compare 
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with  National  Cash  Register  Co.  ▼.  Smith, 
48  App.  Div.  472,  62  N.  Y.  Supp.  952,  hold- 
ing that  where,  by  the  terms  of  the  con- 
tract of  sale,  the  title  is  reserved  in  the 
seller  until  payment  of  the  purchase  price, 
if  the  purchaser  countermands  the  order 
and  refuses  to  accept  the  article,  the  seller 
cannot  maintain  an  action  for  the  purchase 
price,  but  his  remedy  is  an  action  for  dam- 
ages for  the  breach;  and  this  is  true  al- 
though the  contract  of  sale  provides  that 
upon  breach  by  the  purchaser,  the  seller 
may  declare  the  entire  purchase  price  due 
and  payable; 

— National  Cash  Register  Co.  v.  Hill, 
136  N.  C.  272,  68  L.R.A.  100,  48  S.  E.  637, 
approving  and  applying  the  rule  of  White 
v.  Solomon,  supra,  under  a  very  similar 
state  of  facts; 

— Tufts  v.  Poness,  32  Ont.  Rep.  61,  hold- 
ing that  under  a  contract  for  the  sale  of 
a  soda  water  apparatus  with  title  reserved 
in  the  seller  until  payment,  although  the 
purchaser  repudiates  the  contract  before  de- 
livery by  the  seller  to  a  common  carrier  for 
transportation  to  the  purchaser,  the  seller 
mav  nevertheless  continue  to  perform  by 
making  shipment  to  the  purchaser,  thereby 
transferring  to  him  the  right  of  possession, 
and  he  may  thereupon  recover  the  purchase 
price. 

In  the  foregoing  case  it  is  asserted  that 
a  stipulation  in  the  contract  by  which  the 
property  in  the  goods  was  to  remain  in 
the  seller  during  the  term  of  credit  stipu- 
lated for,  notwithstanding  the  delivery  of 
possession  to  the  purchaser,  and  the  fact 
that  the  seller  has  given  possession  to  the 
purchaser  as  far  as  he  can,  take  the  case 
out  of  the  general  rule  preventing  the  seller 
from  recovering  the  purchase  price  where 
he  has  not  parted  with  the  property  in  the 
goods. 

But  John  Deere  Plow  Co.  ▼.  Gorman,  9 
Kan.  App.  675,  59  Pac.  177,  holds  that 
under  a  contract  of  sale  with  a  reservation 
of  title  in  the  seller  until  payment  of  the 
purchase  price,  where  the  purchaser  refuses 
to  receive  and  pay  for  the  soods,  the  seller 
cannot  maintain  an  action  for  the  purchase 
price,  since  the  contract  is  executory. 

Vm,  Pleadings. 

As  a  rule  it  is  not  intended  to  include 
in  this  note,  or  pay  particular  attention  to, 
cases  denying  the  right  of  the  seller  of  per- 
sonal property  to  recover  the  purchase  price 
upon  the  ground  that  his  pleadings  are 
not  in  such  form  as  to  entitle  him  to  main- 
tain the  action.  Nor  are  the  early  cases 
taken  which  drew  distinctions  between 
counts  for  goods  sold  and  delivered,  and 
counts  for  goods  bargained  and  sold,  or 
special  counts.  It  is  not  believed  that  these 
distinctions  have  much  if  any  more  than 
a  mere  historical  interest  at  the  present 
time,  at  least  so  far  as  concerns  the  ques- 
tion under  consideration. 

Tender  of  articles  manufactured  under  a 
contract  of  sale,  and  leaving  the  same  upon 
the  premises  of  the  purchaser  without  his 
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consent,  have  been  held  not  to  entitle  the 
seller  to  maintain  an  action  for  goods  sold 
and  delivered,  but  the  action  should  have 
been  upon  a  special  count.  Hague  v.  Por- 
ter, 3  Hill,  141. 

And  see  Perdicaris  v.  Trenton  City  Bridge 
Co.  29  N.  J.  L.  367,  holding  that  a  count 
for  goods  sold  and  delivered,  or  bargained 
and  sold,  cannot  be  maintained  unless  there 
has  been  a  complete  sale,  and  the  title  to 
the  goods  has  become  vested  in  the  pur- 
chaser by  the  sale,  and  an  actual  acceptance 
of  the  goods. 

In  Brand  v.  Henderson,  107  111.  141,  it 
is  said  that  if  there  has  been  no  delivery 
of  the  goods,  a  count  for  goods  bargained 
and  sold  cannot  be  maintained  unless  it 
appears  that  there  has  been  a  completed 
sale,  and  the  title  to  the  goods  has  become 
vested  in  the  purchaser.  Under  other  cir- 
cumstances tender  of  the  goods  or  offer  to 
deliver  the  same  is  not  sufficient. 

In  Butler  Bros.  v.  Hirzel,  87  App.  Div. 
462,  84  N.  Y.  Supp.  693,  affirmed  in  181 
N.  Y.  620,  73  N.  E.  1120,  the  distinction 
between  an  action  for  goods  sold  and  de- 
livered, and  a  count  for  goods  bargained 
and  sold,  is  said  to  no  more  exist,  and  under 
the  present  practice  the  seller,  upon  tender 
of  performance  upon  his  part  and  demand 
for  payment,  and  a  refusal  of  the  purchaser 
to  perform,  may  treat  the  property  as  be- 
longing to  the  latter,  and  sue  for  the  re- 
covery of  the  purchase  price. 

Where  the  question  is  raised  and  relied 
upon,  the  recovery  of  the  purchase  price 
cannot  be  had  upon  a  count  averring  a  sale 
and  delivery,  where  the  fact  of  delivery  is 
not  established.  Gross  v.  Ajello,  132  App. 
Div.  25,  116  N.  Y.  Supp.  380.       A.  G.  S. 
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EDWARD  H.  WILSON 

V. 

HENRY  KRYGER. 
(26  N.  D.  77,  143  N.  W.  764.) 

Appeal  —  specification  of  errors. 

1.  Section  4,  chap.  131,  Laws  1913,  re- 
quiring the  service  with  the  notice  of  ap- 
peal of  a  statement  of  the  errors  of  law  com- 
plained of  and  a  specification  of  insufficiency 
of  the  evidence,  when  such  insufficiency  ia 

Headnotes  by  FiSK,  J. 

Note, ^'Statute  changing  time  allowed 
for  appeal  or  %prit  of  error  as  affect' 
ing  pending  action. 

I.  Determination   complained   of   rendered 
after  statute  took  effect,  761. 
II.  Determination   complained   of   rendered 
before  statute  took  effect, 
a.  Statute  shortening  time. 

1.  In  general,  761. 

2.  As  affected  by  reasonableness 

of  time,  764. 
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relied  on,  is  construed,  and  held  not  to  be 
a  jurisdictional  prerequisite  to  such  appeal. 

Same  —  extension  of  time  for  serTiee. 

2.  Upon  respondent's  motion  to  dismiss 
an  appeal  on  the  ground  of  appellant's  fail- 
ure to  serve  the  statement  and  specifications 
with  his  notice  of  appeal,  as  required  by 
§  4,  chap.  131,  Laws  1013,  the  court  will, 
upon  good  cause  shown  and  in  furtherance 
of  justice,  enlarge  the  time  for  the  service 
thereof  pursuant  to  the  provisions  of  §  7224, 
Rev.  Codes  1905,  following  the  rule  an- 
nounced in  Burger  v.  Sinclair,  24  N.  D.  315, 
and  also  pursuant  to  the  express  provisions 
of  §  7  of  such  new  practice  act. 

Same  —  delay  —  dismissaL 

3.  Mere  delay  in  settling  a  statement  of 
the  case  or  in  taking  an  appeal,  where  such 
appeal  was  taken  within  the  statutory 
period  allowed  therefor,  constitutes  no 
ground  for  a  dismissal  of  the  appeal. 


Same  —  shortening  time  —  validity. 

4.  An  amendatory  act,  shortening  the 
time  for  appeals  irom  one  year  to  six 
months,  will  not,  in  the  absence  of  express 
provisions  to  the  contrary,  apply  to  judg- 
ments rendered  prior  to  the  taking  effect 
of  the  new  act  further  than  to  limit  the 
right  of  appeal  to  not  more  than  six  months 
after  the  taking  effect  of  such  new  act  ia 
such  cases  as  still  had  a  right  of  appeal 
under  the  old  law. 

Applying  such  a  rule  of  construction, 
§  14,  chap.  131,  Laws  1913,  is  held  to  apply 
only  to  tnose  judgments  entered,  or  notice- 
of  entry  of  which  was  served,  less  than  six 
months  prior  to  July  1,  1913.  From  such 
judgments  appeals  must  be  taken  within 
six  months  after  the  taking  effect  of  the 
new  act,  July  1,  1913;  as  to  all  other  judg- 
ments the  old  statute  governs. 

(October  7,  1913.) 


II. — continued. 

b.  Statute  extending  time. 

1.  Where  time  under  former  stat- 

ute  had   not   expired   when 
new  statute  took  effect,  767. 

2.  Where  time  under  former  stat- 

ute had  expired  before  new 
statute  took  effect,  768. 

J.  Determination    complained    of    ren^ 
dered  after  statute  tooTc  effect. 

While  there  is  little  authority  as  to  the 
applicability  to  pending  actions  of  statutes 
changing  the  time  allowed  for  proceedings 
for  appellate  review,  where  the  judgment, 
decree,  or  order  complained  of  was  rendered 
after  the  statute  in  question  took  effect,  it 
seems  to  be  generally  well  recognized  that 
appellate  proceedings,  including  the  ques- 
tion as  to  the  time  allowed  therefor,  are 
govomed  primarily  by  the  law  applicable 
thereto  in  force  at  the  time  when  the  deter- 
mination sought  to  have  reviewed  was  ren- 
dered (Lewis  y.  Kidd,  33  Okla.  628,  127 
Pac.  257 ) ;  and  accordingly,  that  a  statute 
changing  the  time  within  which  appellate 
proceedings  must  be  taken  governs  such 
proceedings  taken  to  review  a  determination 
rendered  after  the  statute  took  effect, 
whether  the  action  was  commenced  before  or 
after  that  time.  New  York  v.  Schermer- 
horn,  1  N.  Y.  423  {obiter;  statute  extend- 
ing time). 

So,  it  has  been  held  that  a  statute  short- 
ening the  time  within  which  proceedings  in 
error  may  be  taken  applies  to  an  action 
commenced  before,  and  pending  at,  the  time 
when  the  statute  took  effect,  hut  in  which 
judgment  has  been  rendered  since  that  time. 
Lewis  V.  Sittel,  91  C.  C.  A.  191,  165  Fed. 
157;  W^ade  v.  Kimberley,  6  Ohio  C.  C.  33, 
3  Ohio  G.  D.  18 ;  Lewis  v.  Kidd,  supra. 

And  in  Saunders  v.  Moore,  14  Bush,  97, 
involving  a  statute  regulating  "further  pro- 
ceedings in  civil  cases  now  pending,"  and 
reducing  the  time  within  whicn  appeals  may 
be  taken,  it  is  said  that  the  cases  to  which 
the  statute  applies  are  only  such  as  were 
pending  and  in  which  no  final  judgment  had 
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been  rendered  when  the  statute  took  effect: 
as,  "if  there  was  a  final  judgment  in  the 
lower  court  in  a  case,  and  no  appeal  prayed 
to  this  court,  then  there  was  no  'civil  case 
now  pending'  anywhere;  and  if  the  case  had 
been  tried,  judgment  rendered,  and  an  ap- 
peal taken  to  this  court,  no  limitation  would 
have  been  effectual." 

And  so,  in  Moss  v.  Hall,  1  Ky.  L.  Rep. 
280,  it  was  held  that  "the  provisions  of  the 
present  Code  as  to  'the  time  in  which  to 
prosecute  an  appeal  apply  to  cases  pend- 
ing [apparently  in  the  sense  above  defined 
in  the  Saunders  Case;  t.  6.,  commenced,  but 
in  which  final  judgment  had  not  yet  been 
rendered]  at  the  time  such  Code  went  intO' 
effect." 

//.  Determination  complained   of  ren- 
dered before  statute  tooU  effect. 

a.  Statute  shortening  time, 

1,  In  general. 

It  is  a  general  rule  of  construction  that, 
statutes  shortening  the  time  within  which 
appeals  or  proceedings  in  error  can  be  taken 
do  not,  in  the  absence  of  language  showing 
clearly  a  legislative  intention  to  the  con- 
trary, apply  to  judgments,  decrees,  or  or- 
ders rendered  or  entered  before  such  stat- 
utes took  effect.  Rankin  v.  Schofield,  70* 
Ark.  83,  300  Am.  St.  Rep.  59,  66  S.  W.  197, 
on  final  hearing,  71  Ark.  168,  100  Am.  St.^ 
Rep.  69,  70  S.  W.  306;  State  v.  St.  Louis 
&  S.  F.  R.  Co.  92  Ark.  74,  122  S.  W.  627; 
Pignaz  V.  Burnett,  119  Cal.  157,  51  Pac. 
28;  Melde  v.  Reynolds,  120  Cal.  234,  52 
Pac.  491;  Sammis  v.  Bennett,  32  Fla.  458. 
22  L.R.A.  48,  14  So.  90;  George  v.  George, 
250  111.  251,  96  N.  E.  167;  Karolinsky  v. 
Chicago,  163  111.  App.  33;  Schwartz  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  366  111.  App.  536; 
Kerlinger  v.  Barnes,  14  Minn.  526,  Gil.  398 
{ obiter)  ;  Rolater  v.  Strain,  31  Okla.  58, 
119  Pac.  992;  Sipes  v.  Dickinson,  —  Okla. 
— ,  122  Pac.  216;  Bell  v.  Bearman,  37  Okla. 
645,  133  Pac.  188. 

And  a   statute  regulating  "further  pro- 
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MOTION  by  plaintiff  to  dismiss  an  ap- 
peal by  defendant  from  a  judgment 
of  the  District  Court  for  Kidder  County  in 
plaintiff's  favor.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jesse  Van  Valkenberg  and  R. 
li.  Phelps  for  the  motion. 

Messrs.  Nowton,  Dallam,  A  Yonng, 
with  Mr.  Henry  Kryger,  opposed: 

The  service  of  specifications  of  error  with 
the  notice  of  appeal  is  not  necessary  to  con- 
fer jurisdiction  on  appeal. 

Revised  Codes  of  1905,  g  7205. 

If  the  specifications  of  error  must  be 
served  before  the  appeal  can  be  determined, 
the  court  may  permit  the  appellant  to 
amend  its  appeal  by  making  service  of  the 
specifications. 


Revised  Codes  of  1905,  §  7224. 

Pignaz  V.  Burnett,  119  Cal.  157,  51  Pae. 
48;  Jenson  v.  Frazer,  21  N.  D.  267,  130  K. 
W.  832;  36  Cyc.  1219,  1220. 

The  act,  chapter  131,  Laws  of  1913,  is 
prospective,  and  not  retroactive,  in  its  oper- 
ation. It  does  not  cut  off  the  right  to  ap- 
peal from  judgments  rendered  prior  to  the 
taking  effect  of  the  act.  At  any  rate,  w^here 
the  period  in  which  an  appeal  might  be  tak- 
en under  the  former  law  is  lesa  than  six 
months. 

The  only  effect  which  the  new  law  can 
have  upon  the  right  to  appeal  under  the 
former  law  is  to  limit  the  time  of  appeal 
to  the  period  prescribed  by  the  new  act 
where  otherwise  it  would  be  greater. 

36  Cyc.  1220  and  authorities  cited. 


ceiedings  in  civil  cases  now  pending,"  and 
reducing  the  time  within  whicn  appeals  mav 
be  taken,  does  not  apply  to  a  case  in  which 
final  judgment  had  been  rendered  before 
the  statute  took  effect,  as,  "if  there  was  a 
final  judgment  in  the  lower  court,  in  a  case, 
and  no  appeal  prayed  to  this  court,  then 
there  was  no  'civil  case  now  pending^  any- 
where." Saunders  v.  Moore,  14  Bush,  97. 
And  a  new  Code  shortening  the  time  after 
the  rendition  of  a  judgment  within  which 
an  appeal  may  be  takes  therefrom  does  not 
apply  to  a  judgment  rendered  before  the 
Code  took  effect,  where  one  section  thereof 
expressly  provides  that  it  shall  not  affect 
any  existing  right  or  remedv,  but  that,  as 
to  all  such  cases,  the  laws  m  force  at  the 
adoption  of  the  Code  shall  continue  in  force. 
Theo  PouU  &  Co.  v.  Foy-Hays  Constr.  Co. 
159  Ala.  453,  48  So.  785;  Montgomery- 
Moore  Mfg.  Co.  V.  Leith,  162  Ala.  246,  50 
So.  210;  Gray  v.  Strickland,  163  Ala.  344, 

50  So.  152. 

In  Pignaz  v.  Burnett,  119  Cal.  157,  51 
Pac.  28,  and  Kerlinger  v.  Barnes,  14  Minn. 
526,  Gil.  398,  the  statute,  if  applied  retro- 
spectively, would  have  cut  off  the  right  of 
appeal  at  once  upon  going  into  effect.  That 
fact,  however,  is  mentioned  by  the  court 
as  illustrating  the  injustice  of  giving  the 
statute  a  retrospective  effect,  rather  than 
as  a  limitation  of  the  rule  denying  it  such 
effect. 

But  in  O'Bannon  v.  Ragan,  30  Ark.  181, 
the  fact  that,  if  the  statute  had  been  given 
a  retrospective  effect,  the  time  for  appeal 
in  t4ie  instant  case  would  have  beeii  unrea- 
sonably abridged;  and  in  Robinson  v.  Kraft, 
]54  111.  App.  213;  Robinson  v.  Kraft,  154 
111.  App.  221;  and  Ryan  v.  Supreme  Coun- 
cil, C.  K.  A.  146  111.  App.  384,  the  fact  that 
it  would  have  been  immediately  cut  off  upon 
the  statute  going  into  effect, — was  appar- 
ently regarded  as  a  limitation  of  the  deci- 
sions denying  a  retrospective  effect.  This 
limitation,  however,  has  been  abrogated  in 
those  jurisdictions  by  subsequent  decisions 
previously  cited. 

Thus,  in  George  v.  George,  250  111.  251, 
95  N.  E.  167,  the  Illinois  statute  reducing 
from  five  vears  to  three  years  the  time  with- 
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in  which  a  writ  of  error  may  be  sued  out 
has  been  held  not  to  apply  to  writs  of  error 
sued  out  to  review  judgments  or  decrees 
rendered  prior  to  the  passage  of  the  stat- 
ute, although  a  reasonable  time  (in  this 
case  about  two  years  and  nine  months)  re- 
mained after  the  statute  became  effectivij 
within  which  to  sue  out  a  writ  of  error 
thereunder.  The  court  said;  "This  act 
must  be  applied  generally  to  all  causes  of' 
action  accruing  before  the  act  of  1907  be- 
came effective.  It  cannot  be  said  that  the 
act  will  apply  in  one  case  and  not  in  an- 
other. .  .  .  Applying  the  rule  of  uni- 
formity, the  question  whether  a  reasonable 
time  was  left  plaintiffs  in  error  within 
which  to  sue  out  their  writ  of  error  is  not 
open  for  our  decision." 

For  cases  holding  that  the  statute  short- 
ening the  period  should  be  applied  retro- 
spectivelv  ii  a  reasonable  time  remains,  and 
cases  holding  that  the  new  period  governs, 
but  that  it  should  be  computed  from  the 
time  the  statute  took  effect,  and  not  from 
the  time  of  the  determination  sought  to  be 
reviewed,  see  infra,  II.  a,  2. 

The  general  rule  of  construction  previous- 
ly stated  is,  however,  obviously  inapplicable 
if  the  statute  by  its  express  terms  purports 
to  apply  retrospectively.  In  that  event, 
the  only  question  open  is  the  constitutiona^ 
ity  of  the  statute;  and  upon  that  question, 
the  fact  as  to  whether  the  right  to  appeal 
or  sue  out  a  writ  of  error  in  the  instant 
case  would  be  cut  off  or  unreasonably 
abridged  may  be  important. 

Thus,  a  statute  providing  that  "the  time 
for  taking  an  appeal  or  suing  out  a  writ 
of  error  on  all  judgments,  final  orders,  and 
decrees  rendered  more  than  two  years  prior 
to  the  passage  of  this  act  shall  be  three 
years  from  the  date  of  the  judgment  or  de- 
cree," has  been  held  to  be  unconstitutional 
and  void  as  applied  to  a  judgment  against 
an  infant,  rendered  three  years  or  more 
prior  to  the  passage  of  the  act,  from  which 
no  time  is  given  in  which  to  appeal,  while 
under  the  previous  law,  he  still  had  one 
year  after  he  should  have  attained  his  ma- 
jority, within  which  to  exercise  that  right. 
Rankin  v.  Schofield,  70  Ark.  83,  100  Am.  St. 
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Flsky  J^  delivered  the  opinion  of  the 
<jourt: 

Respondent  moves  for  a  dismissal  of  this 
appeal  upon  the  following  grounds:  "First, 
That  no  statement  of  the  errors  of  law  com- 
plained of  or  specification  of  insufficient 
evidence  was  served  with  the  notice  of  ap- 
peal, as  required  by  ^  4,  chapter  131,  Ses- 
sion Laws  of  1913.  Second.  There  has 
been  inexcusable  delay  on  the  part  of  ap- 
pellant in  causing  a  statement  of  the  case 
to  be  settled,  and  in  taking  said  appeal; 
more  than  two  terms  of  this  court  having 
passed  since  the  entry  of  judgment  in  the 
district  court  on  July  9,  1912,  and  no  state- 
ment having  been  proposed  or  submitted. 
Third.  The  said  appeal  was  not  taken  with- 
in the  time  as  required  by  statute." 


Appellant  resists  such  motion,  and  as  to 
the  tirst  ground  he  makes  a  counter  motion 
for  leave  at  this  time  to  supply  the  omis- 
sion to  serve  the  required  statement  of  er- 
rors* and  specifications  as  required  by  §  4, 
chapter  131,  Laws  of  1913,  being  the  new 
practice  act  which  took  effect  on  July  1st. 
Counsel  for  appellant  bases  such  applica- 
tion upon  §  7224,  Rev.  Codes  1905,  which 
provides:  "When  a  party  shall  in  good 
faith  give  notice  of  appeal,  and  shall  omit 
through  mistake  or  accident  to  do  any  otii- 
er  act  necessary  to  perfect  the  appeal  to 
make  it  effectual  or  to  stay  proceedings,  the 
court  from  which  the  appeal  is  taken,  or 
the  presiding  judge  thereof,  or  the  supreme 
court,  or  any  one  of.  the  justices  thereof, 
may  permit  an  amendment  or  the  proper 


Rep.  59,  66  S.  W.  197,  on  final  hearing  71 
Ark.  168,  100  Am.  St.  Rep.  59,  70  S.  W. 
306.  (As  to  constitutionality  of  retrospec- 
tive statute  allowing  a  reasonable  time,  sec 
infra,  II.  a,  2.) 

The  position  taken  in  the  case  last  cited 
on  the  constitutional  question  is  opposed  by 
The  Marinda  v.  Dowlin,  4  Ohio  St.  500, 
whore  it  was  held  that,  under  a  Code  ex- 
pressly abolishing  writs  of  error  in  civil 
cases,  which  previously  could  be  sued  out  to 
review  a  judgment  within  five  years  after 
its  rendition,  and  giving  instead  a  peti- 
tion in  error,  which  must  be  filed  within 
three  years  after  the  rendition  of  the  judg- 
ment complained  of,  and  declaring  that  the 
provisions  of  this  Code  shall  apply  after  a 
judgment,  order,  or  decree  "heretofore**  or 
hereafter  rendered,  to  the  proceedings  to  en- 
force, vacate,  modify,  or  reverse  it, — a  peti- 
tion in  error  cannot  be  sustained  unless  filed 
within  three  years  after  the  judgment 
sought  to  be  reversed,  whether  it  was  ren- 
dered before  or  after  the  Code  took  effect, 
and  notwithstanding  it  was  rendered  more 
than  three  years  before  that  time,  and  the 
petition  in  error  was  thereafter  filed  within 
five  years' after  the  judgment  was  rendered. 
The  court  said:  "A  right  to  institute  a 
proceeding  in  error  is  rather  a  right  of  ap- 
peal than  a  right  of  action,  and  it  was  per- 
fectly competent  for  the  legislature  to  cur- 
tail it  as  they  have  done." 

While  the  court,  in  The  Marinda  ▼.  Dow- 
lin, supra,  thus  sustained  the  constitutional 
power  of  the  legislature,  by  a  statute  ex- 
plicitly retrospective,  to  cut  off  the  right  to 
sue  out  a  writ  of  error,  it  does  not  touch 
the  question  of  statutory  construction,  since, 
as  the  opinion  observed,  the  language  of 
the  statute  was  too  explicit  to  leave  room 
for  doubt,  and  the  court  could  not  do  other- 
wise than  follow  its  natural  import. 

In  Ewell  V.  American  L.  Ins.  Co.  6  Ohio 
L.  J.  339,  holding  that  a  statute  reducing 
the  period  limited  for  filing  a  petition  in 
error  from  three  years  to  two  years  from 
date  of  judgment  applied  to  judgments 
rendered  before  the  statute  took  effect,  as 
well  as  to  those  rendered  afterwards;  and 
that  "the  petition  in  error  must  be  filed 
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within  two  years  from  the  rendition  of  the 
judgment," — it  does  not  appear  whether  or 
not  the  statute  purported  to  be  retrospec- 
tive. 

In  Lafferty  v.  Shinn,  38  Ohio  St.  46, 
involving  the  same  statute  reducing  from 
three  years  to  two  years  the  limitation 
period  for  proceedings  in  error,  it  was  held 
that,  by  virtue  of  another  statute  (act  of 
1866)  providing  that  "whenever  a  statute 
is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect 
pending  .  .  .  proceedings,  .  .  •  nor 
causes  of  such  .  .  .  proceeding,  exist- 
ing at  the  time  of  such  amendment  or  re- 
peal, unless  otherwise  expressly  provided, 
.  .  ."  the  case  was  governed  by  the 
earlier  statute  providing  the  three-year 
limitation  period  for  such  proceedings.  The 
court,  however,  said  that,  but  for  the  statu- 
tory provision  above  quoted,  it  would  have 
had  no  hesitation  in  holding  that  the  stat- 
ute reducing  the  limitation  period  applied 
to  and  barred  this  proceeding  in  error,  al- 
though the  judgment  complained  of  was 
rendered  more  than  two  years  before  the 
statute  took  effect,  and  this  proceeding  was 
b^un  two  days  after  the  statute  took  ef- 
fect, and  within  the  former  limitation 
period  of  three  years  from  the  time  when 
the  judgment  was  rendered.  The  court  said 
that,  while  the  legislature  had  no  power  so 
to  abridge  the  period  within  which  an  exist- 
ing right  may  be  asserted  as  that  there 
shall  not  remain  a  reasonable  time  within 
which  an  action  may  be  commenced,  yet, 
the  right  so  to  appeal  to  the  courts  does  not 
involve  a  further  right  to  appeal  from  the 
judgment  of  the  court  to  which  such  ap- 
plication for  redress  is  made:  but,  on  the 
contrary,  a  right  of  appeal  from  such  judg- 
ment exists  only  when  given  by  statute,  and 
such  right  to  appeal,  when  so  given,  may 
be  taken  away  by  statute,  even  as  to  cases 
pending  on  appeal.  And  the  same  thing  is 
true  in  Ohio  as  to  proceedings  in  error. 

If,  as  seems  probable,  the  statute  reducing 
the  period  did  not  expressly  and  explicitly 
purport  to  be  retrospective,  the  remarks  of 
the  court  in  this  case  would  apparently 
favor  the  view  that,  both  as  a  matter  of  con- 
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act  to  be  done  on  such  terms  as  may  be 
just."  We  are  satisfied  of  appellant's  good 
faith  in  serving  the  notice  of  appeal,  and 
that  the  omission  to  serve  such  statement 
of  errors  and  specifications  was  purely  an 
oversight,  due  to  the  fact  that  the  provi- 
sion of  the  new  statute  aforesaid  was  over- 
looked; the  notice  of  appeal  having  been 
served  but  a  few  days  after  the  taking  ef- 
fect of  the  new  statute. 

The  court  clearly  has  the  power  and 
should  permit  such  omissions  to  be  supplied, 
unless  the  provisions  of  §  4,  chapter  131, 
supra,  are  construed  as  mandatory  and  a 
compliance  therewith  jurisdictional.  The 
section  reads:  "A  party  desiring  to  make 
a  motion  for  new  trial,  or  to  appeal  from 
a   judgment   or   other   determination   of   a 


district  court  or  county  court  with  increased 
jurisdiction,  shall  serve  with  the  notice  of 
motion  or  notice  of  appeal,  a  concise  state- 
ment of  the  errors  of  law  he  complains  of; 
and  if  he  claims  the  evidence  is  insufficient 
to  support  the  verdict,  or  that  the  evidence 
is  of  that  character  that  the  verdict 
should  be  set  aside  as  a  matter  of  discre- 
tion, he  shall  so  specify."  If  a  compliance 
with  such  statute  is  essential  to  confer  ju- 
risdiction upon  this  court  sufficient  to  en- 
able it  to  permit  amendments  or  other  neces- 
sary acts  to  be  done  in  order  to  make  the 
appeal  effectual,  then  it  follows  that  re- 
spondent's motion  should  be  granted;  oth- 
erwise it  should  be  denied,  provided  such 
amendment  or  other  necessary  act  is  made 
or  taken  by  leave  of  court.    The  new  prac- 


stitutional  law  and  statutory  construction, 
such  a  statute  should  be  applied  retrospec- 
tively, in  the  absence  of  any  other  statute 
,to  the  contrary.  But,  in  any  event,  the 
remarks  were  obiter,  and,  as  already  in- 
dicated, they  seem  to  have  no  support  from 
the  Marinda  Case — ^upon  the  supposed  au- 
thority of  which  they  were  made — so  far 
as  the  question  of  statutory  construction 
is  concerned,  when  the  statute  does  not  ex- 
pressly purport  to  be  retrospective;  al- 
though tney  would  be  supported  by  that 
case  so  far  as  the  constitutional  question 
is  concerned. 

Apparently  under  the  statute  of  1866 
(§  79,  Rev.  Stat.)  above  quoted,  and  which 
controlled  the  decision  in  the  Lafferty  Case, 
supra,  it  was  held,  in  Canaan  Twp.  v. 
Infirmary  Directors,  46  Ohio  St.  694,  23  N. 
K.  492,  that  a  statute  reducing  from  two 
years  to  six  months  the  time  within  which 
proceedings  may  be  commenced  "to  reverse, 
vacate,  or  modify  a  judgment  or  final  or- 
der," which  statute  contains  no  provision 
making  it  applicable  to  "causes  of  .  .  . 
proceeding"  existing  at  the  time  of  its  tak- 
ing effect, — does  not  affect  the  right  of  a 
party,  under  the  previously  existing  law, 
to  prosecute  proceedings  in  error  at  any 
time  within  two  years  from  the  time  judg- 
ment was  rendered  against  him,  if  that  was 
prior  to  the  taking  effect  of  the  statute. 

In  Kansas  City  v.  Dore,  75  Kan.  23,  88 
Pac.  539,  in  which  it  does  not  appear  wheth- 
er or  not  the  statute  expressly  purported 
to  be  retrospective,  it  was  held  that  a  stat- 
ute changing  the  time  within  which  an  ap- 
peal can  be  taken  to  reverse  a  judgment, 
from  one  year  after  the  rendition  of  final 
judgment,  to  thirty  days  from  the  settle- 
ment of  the  case-made,  or  ninety  days  from 
the  entry  of  the  judgment,  applied  to  a 
case  in  which  judgment  had  been  rendered 
and  the  defeated  party  had  had  his  case- 
made  settled  more  than  thirty  days  before 
the  statute  became  effective.  The  court 
said:  "The  right  to  an  appeal  is  neither 
a  vested  nor  a  constitutional  right.  It  is 
purely  statutory,  and  may  be  limited  by  the 
legislature  to  any  class  of  cases,  or  in  any 
manner,  or  may  be  entirely  withdrawn.  The 
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repeal  of  §  5042  left  the  plaintiff  in  error 
without  any  right  of  appeal  except  that 
provided  in  the  amendment." 

9,  As    affected    hy    reaaonahleneas    of 

time. 

In  some  jurisdictions,  the  courts  seem  to 
have  taken  the  view  that  statutes  shorten- 
ing the  time  allowed  for  commencing  pro- 
ceedings for  the  review  of  judgments  or 
decrees  should  be  applied  to  prior  deter- 
minations, from  the  date  thereof,  provided 
only  the  injured  party  has  a  reasonable 
time  after  the  passage  of  the  statute  in 
question  within  which  to  take  such  pro- 
ceedings. Stephen  v.  Lewis,  62  Md.  229 
{obiter). 

And  accordingly,  it  has  been  held  that  a 
statute  reducing  from  four  years  to  two 
years  the  time  within  which  writs  of  error 
in  "any  case"  may  be  brought  applies  to  a 
case  in  which  nine  months  remained,  after 
the  passage  of  the  act,  before  the  expiration 
of  the  two  years  from  the  date  of  the  judg- 
ment. Smith  V.  Packard,  12  Wis.  371.  The 
court  said:  "The  authorities  seem  fully 
to  establish  the  rule  that  where  mere  in- 
choate rights  are  concerned,  depending  for 
their  original  existence  on  the  law  itself, 
they  are  subject  to  be  abridged  or  modified 
by  law,  and  that  statutes  of  this  character 
apply  to  such  rights  existing  at  the  time  of 
their  passage,  provided  a  reasonable  time 
is  left  after  the  passage  of  the  act,  and  be- 
fore it  would  operate  as  a  bar,  for  the  party 
to  exercise  the  right.  .  .  ,  There  can 
be  no  doubt  that  this  [nine  months]  must 
be  considered  as  a  reasonable  time  within 
which  the  writ  of  error  might  have,  been 
sued  out,  and  that  the  statute  therefore 
operated  as  a  bar  to  its  being  issued  after- 
wards." 

And  a  statute  reducing  from  three  years 
to  one  year  the  time  after  removal  of  dis- 
ability within  which  any  party  to  a  judg- 
ment, who  was  under  legal  disability,  may 
file  a  complaint  for  a  review  of  the  judg- 
ment, applies  to  a  case  in  \yhich  an  infant 
party  attained  his  majority  after  the  stat- 
ute went  into  effect,  although  the  judgment 
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tice  act  aforesaid  does  not  purport  to  amend 
•or  change  the  existing  statute  prescribing 
the  steps  necessary  to  be  taken  to  perfect 
an  appeal,  and  we  do  not  think  a  fair  con- 
struction of  §  4  of  such  new  act  evinces  any 
legislative  intent  to  require  such  statement 
•of  errors  and  specifications  as  a  prerequisite 
to  this  court  acquiring  jurisdiction  of  the 
appeal,  to  the  extent,  at  least,  of  authoriz- 
ing it  to  permit  amendments  or  other  nee- 
•essary  acts  to  be  done  to  make  the  appeal 
effectual.  The  statute  is,  no  doubt,  man- 
datory in  the  sense  that  this  court,  without 
«uch  statement  of  errors  and  specifications 
(when  necessary),  will  be  unable  to  dis- 
pose of  the  appeal  on  the  merits;  but  we 
are  agreed  that  the  service  of  the  notice  of 
appeal  and  undertaking  for  costs,  pursuant 


to  §§  7205  and  7208,  Rev.  Codes,  1905,  con- 
fers jurisdiction  sufiicient  to  authorize  the 
court  to  permit  appellants  to  supply  the 
omissions  above  referred  to.  The  recent 
case  of  Burger  ▼.  Sinclair,  24  N.  D.  315, 
140  N.  W.  233,  is  authority  for  our  conclu- 
sions as  above  announced. 

A  still  more  conclusive  answer  to  re- 
spondent's contention  in  support  of  the 
first  ground  of  the  motion  is  found  in  §  7 
of  the  new  act.  This  section  provides:  "The 
court  or  judge  may,  upon  good  cause  shown, 
in  furtherance  of  justice,  extend  the  time 
within  which  any  of  the  acts  mentioned 
in  §§  1-5  and  6  of  this  act  may  be  done, 
or  may,  after  the  time  limited  therefor  has 
expired,  fix  another  time  within  which  any 
of  such  acts  may  be  done."  As  the  only  act 


was  rendered  against  him  ten  years  before. 
Rupert  V.  Martz,  116  Ind.  72,  18  N.  E.  381. 
In  this  case,  the  new  act  was  held  to  repeal 
hy  implication  the  old  act,  so  that  if  the 
new  act  were  to  be  held  not  applicable  to 
the  case,  there  would  be  no  remedy  at  all 
for  the  review  of  the  decree. 

A  statute  reducing  from  three  years  to 
•one  year  the  time  for  taking  appeals  from 
final  decrees  in  chancery,  which  applies  to 
such  decrees  made  prior  to  the  time  it  took 
efi'ect,  but  provides  that  it  shall  not  affect 
the  right  of  appeal  therefrom,  provided  ap- 
peal be  made  within  six  months  after  that 
time, — is  not  unconstitutional  .or  invalid. 
'"Since  the  legislature  may  prescribe  the 
time  within  which  an  appeal  may  be  taken. 
It  may  well  fix  any  time  after  the  passage 
of  the  act,  provided  it  is  not  so  short  as  to 
amount  substantially  to  a  denial  of  the 
right  of  appeal.  That  six  months  is  a  rea- 
sonable time  cannot  be  denied."  State 
Council,  J.  0.  U.  A.  M,  v.  National  Coun- 
cil, J.  0.  U.  A.  M.  79  N.  J.  Eq.  193,  69  Atl. 
«75. 

And  a  statute  limiting  the  time  for  writs 
•of  error  is  valid,  which,  as  applied  to  judg- 
ments recovered  before  its  passage,  express- 
ly allows  six  months  from  the  time  it  took 
«iTect  for  issuing  such  writs.  Rogers  v. 
■Pennsylvania  R.  Co.  81  N.  J.  L.  40,  78  Atl. 
664. 

In  Texas,  also,  the  general  rule  has  been 
held  to  be  that  the  legislature  may  shorten 
the  time  allowed  for  appeals  or  proceedings 
in  error,  and  that  a  statute  shortening  such 
time  will  apply  to  pending  actions,  provided 
only  that  a  reanonable  time  is  allowed,  after 
the  statute  takes  effect,  within  which  to 
take  appeals  or  proceedings  in  error  in  ac- 
tions in  which  such  appeals  or  proceedings 
arc  not  then  barred  under  the  old  law. 
Odum  V.  Garner,  86  Tex.  374,  25  S.  W.  18; 
Wright  V.  Hardie,  88  Tex.  663,  32  S.  W.  885. 

But,  in  the  application  of  such  statutes, 
a  peculiar  rule  has  been  laid  down.  Thus, 
in  Odum  v.  Garner,  supra,  it  is  held  that  a 
statute  which  reduces  from  two  years  to 
twelve  months  the  time  within  which  writs 
of  error  may  be  sued  out,  and  postpones  for 
more  than  four  months  the  time  after  its 
61  L.R.A.(N.S.) 


approval  when  it  shall  take  effect,  so  that 
a  reasonable  time  is  given  within  which  to 
sue  out  writs  from  judgments  already  ren- 
dered, applies,  upon  its  taking  effect,  to 
judgments  rendered  before  it  took  effect; 
and  in  computing  the  time  remaining  under 
the  new  law,  the  time  which  elapsed  under 
the  old  law  is  counted  in  the  ratio  which 
it  bears  to  the  whole  of  the  former  limita- 
tion period,  and  the  remaining  time  under 
the  new  law  is  computed  upon  the  basis  of 
the  ratio  that  the  unexpirea  time  under  the 
old  law  bears  to  the  whole  time.  That  is, 
if  three  fourths  of  the  former  period  of  two 
years  had  elapsed  when  the  statute  took 
effect,  one  fourth  of  the  new  period  of  o::c 
year  would  be  allowed  after  the  taking  ef- 
fect of  the  statute. 

This  decision  was  followed  by  the  court 
of  civil  appeals,  in  Compton  v.  Ashley,  — 
Tex.  Civ.  App.  — ,  28  S.  W.  924,  where  that 
court,  on  the  authority  of  the  Odum  Case, 
set  aside,  on  rehearing,  its  previously  made 
order  in  4  Tex.  Civ.  App.  406,  23  S.  W.  487, 
which  overruled  a  motion  to  dismiss  a  writ 
of  error  on  the  ground  that  the  twelve 
months  statute  permitted  a  party,  otherwise 
entitled,  to  sue  out  a  writ  of  error  at  any 
time  within  twelve  months  from  the  time 
the  statute  took  effect,  provided  it  was  done 
within  two  years  from  the  rendition  of  the 
judgment. 

These  rules  were  also  reaffirmed  in  Wright 
V.  Hardie,  supra,  a  case  involving  a  statute 
limiting  to  thirty  days  the  time  within 
which  applications  for  writs  of  error  might 
be  filed,  with  the  result  that,  there  having 
been  no  limitation  under  the  former  law,  it 
was  held  that  the  full  period  should  be  al- 
lowed after  the  new  law  took  effect,  in  view 
of  the  fact  that  this  thirty-day  period  was 
in  itself  no  more  than  reasonably  sufficient 
to  prepare  and  prosecute  an  application  for 
a  writ  of  error. 

And  in  Perry  v.  Warner,  —  Tex.  Civ.  App. 
— ,  40  S.  W.  170,  it  was  held,  citing  the 
Odum  Case,  that  the  statute  reducing  the 
time  within  which  writs  of  error  might  be 
sued  out  by  infants,  married  women,  and 
persons  of  unsound  mind,  from  two  years 
after  the  removal  of  their  disabilities  to 
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required  to  be  done  by  §  4  is  the  service  of 
such  statement  of  errors  of  law  and  sp^^cifi- 
cation  of  the  insufficiency  of  the  evidence,  it 
necessarily  follows  that  the  legislature,  by 
the  enactment  of  §  7,  clearly  evinced  an  in- 
tent not  to  make  the  service  of  such  state- 
ment and  specifications,  with  the  notice  of 
appeal,  a  jurisdictional  prerequisite. 

Leave  is  hereby  granted  the  appellant  to 
supply  such  omissions  within  thirty  days 
from  the  date  of  the  filing  of  this  opinion. 
Should  he  fail  so  to  do,  the  appeal  may  be 
dismissed  upon  proper  showing  of  such  neg- 
lect. 

The  second  ground  of  the  motion  is  mani- 
festly untenable,  conceding  that  appellant 
had  the  full  period  of  one  year  in  which  to 
appeal  from  the  date  of  notice  of  the  entry 


of  the  judgment,  which  we  will  hereafter 
consider.  It  is  no  ground  for  moving  to- 
dismiss  the  appeal  because  not  taken  earli- 
er, and  it  is  perfectly  plain  that  a  del&y^ 
or  even  an  entire  failure  to  cause  a  state- 
ment of  the  case  to  be  settled,  is  no  ground 
for  such  a  motion,  as  the  appellant  may 
desire  merely  to  have  a  review  of  errors 
appearing  upon  the  judgment  roll  proper. 
The  third  ground  of  motion  presents  a 
more  complex  question.  The  new  practice 
act,  which  took  effect  on  July  1st,  reduces 
the  time  in  which  appeals  may  be  taken 
from  judgments  from  one  year  to  six 
months  after  the  entry  thereof  by  default, 
or  after  written  notice  of  the  entrv  there- 

m 

of  where  there  was  an  appearance  in  the 
action.      Section    14,    chapter    131,    supra. 


twelve  months  after  the  rendition  of  judg- 
ments against  them,  and  not  thereafter,  not- 
withstanding they  were  laboring  under  such 
disabilities  when  the  judgments  were  ren- 
dered,— ^barred  the  right  of  such  person  to 
writs  at  the  end  of  twelve  months  after  the 
statute  went  into  effect. 

In  some  cases  statutes  shortening  the 
time  allowed  for  appeals  have  been  applied, 
from  the  date  of  their  taking  effect,  to  judg- 
ments theretofore  rendered,  to  appeal  from 
which  a  longer  period  of  time  remained  un- 
der the  former  law  than  was  given  by  the 
statute  in  question,  thus  limiting  the  re- 
maining time  to  the  shorter  period  allowed 
by  the  statute.  Thus,  in  Bailey  v.  Kincaid, 
67  Hun,  51C,  19  N.  Y.  Civ.  Proc.  Rep.  232. 
11  N.  Y.  Supp.  294,  it  was  held  that  a 
statute  reducing  from  sixty  days  to  thirty 
days  the  time  within  which  an  appeal  may 
be  taken,  while  not  so  operating  retrospec- 
tively that  the  thirty-day  limitation  would 
begin  to  run  before  the  statute  was  passed, 
does  apply  to  cases  in  which  appealable  de- 
terminations have  been  made  before  that 
time,  the  thirty-day  period  beginning,  in 
such  cases,  with  the  date  of  the  passage  of 
the  statute,  and  the  right  of  appeal  be- 
coming barred  not  later  than  thirty  days 
after  that  date. 

And  an  act  limiting  the  time  (theretofore 
unlimited)  within  which  an  appeal  may  be 
taken  bars  the  right  of  appeal  from  a  judg- 
ment rendered  before  the  passage  of  the 
act,  upon  the  expiration  of  the  new  limita- 
tion period  after  the  act  took  effect.  Lewis 
V.  Lindsay,  33  Ala.  304. 

So,  it  has  been  held  that  a  statute  limit- 
ing the  time  within  which  an  appeal  can  be 
taken  applies  to  a  decree  passed  before  it 
went  into  effect,  at  least  to  the  extent  of 
cutting  down  the  time  for  an  appeal  to  a 
period  extending  not  beyond  the  expiration 
of  the  new  limitation  period,  after  the  date 
when  the  statute  went  into  effect.  Stephen 
V.  Lewis,  62  Md.  229. 

And  in  Rogers  v.  Trumbull,  32  Wash.  213, 
73  Pac.  381,  it  was  held  that  a  statute  re- 
ducing from  six  months  to  thirty  days  the 
time  within  which  appeals  may  be  taken, 
and  not  purporting  to  be  retroactive,  does 
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not  apply  to  judgments  rendered  prior  tty 
the  time  it  took  effect,  except  that  {obiter) 
in  the  case  of  judgments  the  right  of  appeal 
from  which,  under  the  old  law,  extended 
more  than  thirty  days  from  the  time  the  act 
took  effect,  the  statute  limits  the  remaining 
time  to  thirty  days  after  its  taking  effect. 

And  see  also  Wilson  v.  Kbtoer. 

A  statute  creating  a  new  intermediate  ap- 
pellate court,  and  providing  that  appeala 
thereto  must  be  taken  within  three  months 
from  the  date  of  the  entry  of  the  judg- 
ment or  decree  appealed  from,  whereas,  un- 
der the  previously  existing  law,  such  ap- 
peals might  be  taken  at  any  time  within 
two  years,  directly  to  the  supreme  court  of 
the  state,  as  applied  to  cases  in  which  judg- 
ments or  decrees  had  been  entered  before 
the  statute  took  effect,  gives  to  the  defeated 
parties  therein  three  months  from  and  after 
the  date  the  statute  took  effect,  unli^ss  less 
time  remained  to  them  under  the  old  law. 
Shelly  V.  Darapman,  174  Pa.  495,  34  Atl. 
124,  affirming  1  Pa.  Super.  Ct.  115. 

And  a  statute  limiting  all  appeals  to  six 
months  from  the  entry  of  the  judgment  or 
decree  appealed  from,  which  statute  pro- 
vides in  effect  that  it  shall  apply  to  pend- 
ing cases,  but  that  the  limitation  of  time 
therein  provided  for,  as  against  any  party 
entitled  to  appeal  from  a  judgment  or  de- 
cree theretofore  entered,  shall  not  begin  to 
run  until  the  date  when  the  statute  take» 
effect,  if,  but  for  it,  the  right  of  appeal 
would  have  extended  beyond  six  months 
after  that  date, — gives  an  appellant  six 
months  from  the  date  of  the  taking  effect 
of  the  statute,  in  any  case  in  which,  under 
the  old  law,  he  would  have  had  that  length 
of  time  or  more  remaining  at  the  date  when 
the  new  law  took  effect,  within  which  to 
take  his  appeal.  Barlott  v.  Forney,  187 
Pa.  301,  41  Atl.  47. 

And  a  statute  reducing  from  six  months 
to  sixty  days  the  time  allowed  for  taking 
an  appeal,  which  expressly  provides  that  in 
all  cases  where  the  right  to  an  appeal  exists 
at  the  time  when  the  statute  takes  effect, 
the  time  for  taking  such  appeal  is  thereby 
extended  for  the  period  of  sixty  days  there- 
after,— ^has   the   effect    to   enlarge   the    six 
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Such  new  act  is  general,  and  applies  to  ap- 
peals from  all  judgments,  whether  entered 
before  or  after  it  became  effective;  and,  as 
'we  understand  respondent's  contention,  it 
is  that  such  statute,  relating  as  it  does 
merely  to  the  remedy,  should  be  given  not 
only  a  prospective  but  a  retrospective  oper- 
ation, and  as  thus  construed,  it  operated 
eo  instanti  to  cut  off  appellant's  right  of 
appeal  from  the  judgment  in  question  on 
July  Ist.  We  cannot,  however,  agree  with 
the  conclusion  thus  drawn  by  respondent's 
counsel.  While  the  act  deals  only  with  the 
remedy,  and  on  its  face  applies  to  all  judg- 
ments, whether  rendered  before  or  after  its 
enactment,  we  think  it  is  entirely  clear 
that  the  legislature  did  not  intend  to  give 
it  a  retroactive  operation  so  as  to  cut  off 


a  right  of  appeal  which  existed  at  the  time 
it  took  effect.  While  manifestly  the  legis- 
lative purpose  was  to  shorten  the  time  for 
appeal  to  six  months  as  to  all  judgments,  it 
no  doubt  intended  to  have  such  period  com- 
puted from  the  date  the  new  act  should 
take  effect;  and  where,  under  the  old  stat- 
ute, more  than  six  months  would  be  left  iu 
which  to  take  an  appeal  from  an  existing 
judgment,  the  new  act  would  cut  off  the 
right  of  appeal  at  the  expiration  of  six 
months  from  July  1st.  But  in  cases  of  ex- 
isting judgments  where,  on  July  1st,  a  peri- 
od of  but  six  months  or  less  remained  in 
which  to  take  an  appeal  under  the  old  stat- 
ute, the  new  act  does  not  apply,  and  the 
time  prescribed  under  the  old  act  governs. 
In  other  words,  the  new  act  will  not  be 


months'  period  originally  allowed,  in  cases 
where  less  than  sixty  days  of  that  period 
remained  at  the  time  the  new  statute  went 
into  effect.  Columbia  City  Land  Co.  v. 
Ruhl,  —  Or.  — ,  134  Pac.  1036 ;  Walling  v. 
LaFolette,  —  Or.  — ,  134  Pac.  1192. 

It  mav  be  observed  that,  while  the  cases 
cited  in  this  subdivision  held  that  the  new 
statute,  reducing  the  period,  applied  to 
judgments  previously  rendered,  upon  the 
condition  that  a  reasonable  time  remained, 
or  upon  the  assumption  that  the  period 
prescribed  by  the  new  statute  should  be 
computed  from  the  time  the  new  statute  be- 
came effective,  yet  they  are  not  al^  opposed 
to  the  rule  of  construction  stated  supra, 
II.  a,  1,  to  the  effect  that  the  statute  re- 
ducing the  period  does  not  apply  at  all  to 
judgments  previously  rendered,  for  the  rea- 
son that,  in  some  of  them  (e.  ^.,  the  New 
Jersey  cases),  the  new  statute,  in  express 
terms,  applied  to  previous  judgments,  so 
that  no  question  of  statutory  construction 
was  involved,  but  merely  a  question  of  con- 
stitutional law.  In  other  cases,  however 
(e.  g,,  Bailey  v.  Kincaid  and  Rogers  v. 
Trumbull,  supra),  the  new  statute  was  not 
in  terms  retrospective;  and  the  result  in 
these  cases  is  therefore  opposed  to  the  rule 
of  construction  referred  to,  so  far  as  it 
holds  that  judgments  previously  rendered 
do  not  come  at  all  within  the  operation  of  a 
statute  reducing  the  time,  and  not  explicit- 
ly retrospective.  As  to  some  of  the  cases, 
it  is  not  clear  whether  the  decision  is  to  be 
regarded  as  covering  the  question  of  con- 
stitutional law  only,  or  both  that  question 
and  the  question  of  statutory  construction. 


ft.  Statute  extending  time, 

1.  Where  time  under  former  statute 
had  not  aspired  when  new  statute 
took  effect. 

•TPhe  legislature  has  control  of  remedies 
so  far  as  they  affect  existing  actions,"  and 
"this  control  includes  power  to  extend  the 
time   to   appeal,      .     .  provided   some 

time  yet  remained,  according  to  the  law  in 
61  L.R.A.(N.S.) 


force  when  the  legislature  acted,  within 
which  an  appeal  might  have  been  taken." 
Germania  Sav.  Bank  v.  Suspension  Bridge, 
159  N.  Y.  362,  64  N.  E.  33. 

So,  a  statute  extending  the  right  of  appeal 
during  the  pendency  of  a  motion  for  addi- 
tional findings  of  fact  and  conclusions  of 
law  in  an  action  in  which  judgment  has 
been  entered  applies  to  cases  in  which  judg- 
ments have  been  entered  before  the  statute 
took  effect,  where  the  time  for  appealing  from 
such  judgments  has  not  then  expired,  and 
another  statute  declarer  all  suits  to  be  pend- 
ing imtil  determined  on  appeal,  or  until  the 
time  for  appeal  has  passed;  the  mere  ex- 
tension of  the  time  for  appealing  in  such 
a  case  not  affecting  any  constitutional  or 
vested  rights  of  the  successful  party. 
Boucofski  V.  Jacobsen,  36  Utah,  165,  26 
L.R.A.(N.S.)   898,  104  Pac.  117. 

And  a  statute  increasing  the  time  allowed 
for  settling  cases  in  chancery,  upon  appeal, 
applies  to  a  pending  case  in  which  the  time 
had  not  expired  when  the  statute  took  ef- 
fect. Beebe  v.  Birkett,  108  Mich.  234,  65 
N.  W.  970. 

In  this  case,  the  court  also  said,  general- 
ly: "Our  conclusion  is  that  the  act,  being 
one  affecting  procedure  merely,  is  of  gen- 
eral application  to  pending  as  well  as  pro- 
spective cases.     Ibid. 

But  in  Davis  v.  Pender,  Minor  (Ala.)  67, 
the  court  said  that  the  statute  in  question, 
extending  from  twelve  months  to  three 
years  the  time  from  the  rendition  of  judg- 
ment within  which  a  writ  of  error  might 
issue,  could  apply  only  to  judgments  ren- 
dered since  its  enactment;  and  it  was  ac- 
cordingly held  not  to  apply  to  a  judgment 
rendered  before  its  enactment,  although,  at 
the  time  of  the  enactment,  the  period  within 
which  a  writ  might  issue  under  the  former 
law  had  not  yet  expired. 

And  in  New  York  v.  Schermerhorn,  1  N. 
Y.  423,  the  court  stated  broadly  that  a  stat- 
ute extending  from  fifteen  days  to  two 
years  the  time  allowed  for  taking  appeals 
did  not  apply  to  cases  in  which  the  judg- 
ment, decree,  or  order  had  been  made  before 
the  statute  took  effect,  such  cases  being  gov- 
erned by  the  old  law. 
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^ven  an  interpretation  which  would  re- 
sult in  thwarting  the  legislative  will,  which 
was  to  shorten — ^not  lengthen — the  time 
ior  prosecuting  appeals. 

In  order  to  give  effect  to  the  evident  leg- 
islative intent  we  are  required  to  hold  that 
the  new  act  applies  only  to  those  judgmt'nts 
the  time  for  appealing  from  which  under 
the  old  statute  would  extend  more  than  six 
months  after  the  taking  effect  of  the  new 
statute.  In  other  words,  the  new  statute 
is  prospective  in  its  operation,  hut  applies 
to  all  judgments,  whether  entered  prior  or 
Buhsequent  to  July  1st,  which,  but  for  such 
act,  the  period  in  which  appeals  might 
have  been  prosecuted  therefrom  would  ex- 
ceed six  months  from  such  date.  As  to 
other  judgments,  the  period  for  appealing 
is  governed  by  the  old  statute,  and  the  new 
does  not  apply,  for  otherwise  the  new  act 
would  have  the  effect  of  enlarging  rather 
than  shortening  the  period  for  appeaUng 
therefrom,  or  else  it  would  cut  off  all  right 
to  appeal  on  the  date  of  the  taking  effect 
of  such  act,  neither  of  which  results  was 
intended.    The  question  is  somewhat  analo- 


gous to  that  presented  by  statutes  short- 
ening the  limitation  of  time  in  which  ac- 
tions may  be  commenced  after  the  cause  of 
action  accrues.  Such  statutes  are  generally 
held  to  apply  to  causes  of  action  existing 
at  the  time  of  their  taking  effect,  provided 
the  new  act  affords  a  reasonable  time  after 
it  takes  effect  in  which  suits  may  be  com- 
menced thereon.  If  a  reasonable  time  i? 
not  thus  afforded,  the  new  act,  for  reasons 
which  are  palpably  sound,  is  held  not  to 
apply  to  such  causes  of  action.  Merchants' 
Nat.  Bank  v.  Braithwaite,  7  N.  D.  358,  66 
Am.  St.  Rep.  653,  76  N.  W.  244;  Osborne 
V.  Lindstrom,  9  N.  D.  1,  46  L.R.A.  715,  81 
Am.  St.  Rep.  516,  81  N.  W.  72;  State  Fi- 
nance Co.  V.  Mather,  15  N.  D.  386,  109  N. 
W.  350,  11  Ann.  Cas.  1112;  Adams  &  F.  Co. 
V.  Kenoyer,  17  N.  D.  302,  16  L.R.A.(N.S.) 
681,  116  N.  W.  98. 

Of  course  there  is  a  marked  distinction 
which  should  be  noted  between  causes  of  ac- 
tion and  the  privilege  of  appealing.  The 
former  is  a  property  right  which  is  pro- 
tected by  the  Constitution  from  confisca- 
tion, while  the  latter   is  a  mere  privilege 


j9.  Where  time  under  former  etattUe 
had  expired  before  new  statute  tooU 
effect. 

Generally,  as  to  vested  right  in  defense 
•of  statute  of  limitations,  see  note  to  Mc- 
Eldowney  v.  Wyatt,  45  L.R.A.  609. 

According  to  the  great  weight  of  au- 
thority, an  attempt  to  revive  a  right  of 
appeal  or  a  right  to  a  writ  of  error  after 
it  has  been  barred  by  the  existing  statute  is 
unconstitutional,  llius,  it  has  been  said: 
^'If,  .  .  .  according  to  the  law  exist- 
ing when  the  statute  extending  the  time  to 
appeal  .  .  .  was  passed,  the  judgment 
had  become  final  and  unalterable,  because 
no  further  right  of  appeal  existed,  then  the 
judgment  conferred  a  vested  right  and  was 
property  of  which  the  owner  could  not  be 
deprived  by  an  act  of  the  legislature,  or 
otherwise  than  through  due  process  of  law. 
An  appeal  brought  pursuant  to  a  statute 
which  authorizes  an  appeal  after  the  time 
provided  by  law  had  expired,  ...  al- 
though it  might  result  in  the  reversal  of 
the  judgment  and  be  in  form  a  judicial  pro- 
ceeding, would  not  be  what  is  known  as  due 
process  of  law,  which  is  not  satisfied  by  a 
judgment  ba.scd  upon  an  unconstitutional 
statute.  A  judgment  is  a  contract  which  is 
subject  to  interference  by  the  courts  so  long 
as  the  right  of  appeal  therefrom  exists;  but 
when  the  time  within  which  an  appeal  may 
be  brought  has  expired,  it  ripens  into  an 
unchangeable  contract  and  becomes  prop- 
erty, which  can  be  disposed  of  or  affected 
only  by  the  act  of  the  owner,  or  through 
the  power  of  eminent  domain.  It  is  then 
beyond  the  reach  of  legislation  affecting  the 
remedy,  because  it  has  become  an  absolute 
right  which  cannot  be  impaired  by  statute. 
Remedies  may  be  modified  even  as  to  pend-  > 
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ing  actions,  but  no  action  can  be  regarded 
as  pending  when  it  has  expanded  into  a 
judgment  and  the  time  to  appeal  has  ex- 

gired."  German ia  Sav.  Bank  v.  Suspension 
iridge,  159  N.  Y.  362,  54  N.  E.  33. 
So,  atstatute  extending  the  time  allowed 
for  taking  appeals  does  not  apply  to  a  case 
in  which  the  right  of  appeal  was  barred  by 
lapse  of  time  when  the  statute  took  effect. 
New  York  v.  Schermerhorn,  1  N.  Y.  423. 

And  a  statute  extending  from  six  months 
to  one  year  the  time  within  which  an  appeal 
may  be  taken  "from  a  judgment  heretofore 
or  hereafter  rendered,"  although  retrospec- 
tive in  its  terms,  cannot  apply  to  a  judg- 
ment rendered  more  than  six  months  before 
its  passage,  from  which  an  appeal  was  al- 
ready barred,  under  the  existing  law,  at  the 
time  the  statute  took  effect,  as  such  an 
application  would  infringe  the  Constitution 
by  taking  away  vested  property  rights. 
Beaupre  v.  Iloerr,  13  Minn.  366,  Gil.  339. 

Nor  does  a  statute  providing  that  peti- 
tions for  review,  commenced  within  six 
months  after  its  passage,  may  be  maintained 
in  certain  cases,  apply  to  such  a  case,  in 
which  the  time  for  a  review  under  the  exist- 
ing law  had  expired  at  the  time  of  the  pas- 
sage of  the  statute.  Atkinson  v.  Dun  lap, 
50  Me.  111. 

And  an  act  authorizing,  in  cases  which 
had  been  decided  in  special  courts  of  equity, 
the  filing  of  bills  of  review  within  ninety 
days  after  the  passage  of  the  act,  under  the 
same  rules  and  regulations  governing  bills 
of  review  in  cases  regularly  commenced  and 
decided  in  courts  of  equity  in  the  state,  is 
unconstitutional  and  void  in  its  application 
to  a  case  in  which,  under  the  previously  ex- 
isting law,  the  right  to  file  a  bill  of  review 
was  barred  by  the  statute  of  limitations. 
Woodman  v.  Fulton,  47  Miss.  682. 
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which  may  be  taken  away  at  any  time  by 
the  legislature.  The  question  here  is  one 
of  legislative  intent  rather  than  of  legisla- 
tive power.  Did  the  legislature  intend,  by 
the  act  in  question,  to  cut  off  the  privilege 
of  appeals  from  certain  existing  judgments, 
or  did  it  intend  by  such  new  act  to  enlarge 
the  period  previously  allowed  for  appeal- 
ing therefrom?  Clearly  meither  result  was 
intended.  There  is  no  sound  reason  why 
such  new  statute. may  not  be  held  to  apply 
to  certain  judgments  existing  on  July  1st, 
and  not  to  all.  Manifestly  it  should  be  held 
to  apply  to  those  judgments  where  other- 
wise an  appeal  might  be  taken  after  six 
months  have  elapsed  from  July  1st;  and  it 
is  equally  manifest  that  it  should  not  ap- 
ply to  any  other  existing  judgments,  be- 
cause it  fixes  no  time  applicable  to  them. 
As  before  stated,  the  six-months  period, 
which  is  the  only  time  fired  in  such  act,  if 
given  a  retroactive  operation  as  to  the  lat- 
ter class  of  judgments,  would  cut  off  all 
right  of  appeal  on  July  1st,  and  when  giv- 
en a  prospective  operation  only,  it  would 
enlarge  the  time  for  appealing  therefrom. 


This  identical  question  has  frequently 
been  before  the  courts,  and  there  is  some 
conflict  in  the  holdings.  We  will  notice  only 
a  few  of  such  decisions. 

Beebe  v.  Birkett,  108  Mich.  234,  65  N.  W. 
970,  involved  a  statute  extending  the  time 
for  settling  cases  in  chancery.  It  was  there 
held  that  as  the  new  statute  dealt  with  pro- 
cedure only,  it  applied  to  both  pending  and 
future  cases.  The  court  there,  among  other 
things,  said:  "The  new  act  does  not  in 
express  terms  repeal  the  old,  but  it  seems 
to  cover  the  same  ground  as  the  old,  with 
the  exception  mentioned.  In  our  opinion, 
it  was  intended  to  supplant  the  other;  and 
the  only  question  here  is  whether  it  extends 
to  pending  cases,  or  whether  they  shall  be 
governed  by  the  former  practice.  It  is  cer- 
tain that  this  act  of  1895  should  not  be 
given  retroactive  effect^  if  vested  rights 
were  to  be  thereby  affected;  but  a  partic- 
ular remedy  is  not  necessarily  a  vested 
right.  .  .  .  It  is  a  general  rule  that  an 
act  dealing  with  procedure,  only,  applies, 
unless  the  contrary  intention  is  expressed, 
to    all    actions    falling    within    its    terms, 


Likewise,  a  statute  providing  that  no 
writ  of  error  shall  be  refused  or  barred  in 
any  suit  decided  prior  to  a  certain  previous 
date,  by  reason  of  lapse  of  time,  is  invalid 
as  an  invasion  of  vested  rights,  in  its  ap- 
plication to  a  case  in  which  a  writ  of  error 
was  completely  barred  by  lapse  of  time, 
under  the  existing  law,  at  the  time  of  the 
passage  of  the  statute.  Trim  v.  McPherson, 
7  Coldw.  16. 

And  a  statute  providing  that  the  time  be- 
tween certain  past  dates  shall  not  be  com- 
puted in  the  application  of  any  statute  of 
limitations  is  unconstitutional  and  void,  in 
so  far  as  it  revives  a  right  already  barred, 
by  authorizing  a  writ  of  error  in  an  action 
in  which  the  right  thereto  was  barred  by 
lapse  of  time  before  the  passage  of  the  stat- 
ute.   Story  V.  Runkle,  32  Tex.  398. 

And  a  statute  authorizing  writs  of  error, 
and  expressly  providing  that  it  shall  be 
deemed  to  apply  to  all  judgments  or  decrees 
which  have  been  rendered  since  a  certain 
date,  in  so  far  as  it  allows  writs  of  error 
to  judgments  from  which  appeals  were 
barred,  prior  to  its  passage,  is  unconstitu- 
tional and  void,  as  retrospective  in  its  opera- 
tion, and  taking  away  the  vested  right  to 
plead  lapse  of  time  as  a  bar  to  appeals. 
Willoughby  v.  George,  5  Colo.  80;  Bond  v. 
First  Nat.  Bank,  5  Colo.  83;  Hewitt  v. 
Colorado  Springs  Co.  5  Colo.  184. 

A  statute  purporting  to  validate  certain 
appeals  which  have  already  been  attempted 
to  be  taken  after  the  expiration  of  the  time 
allowed  by  the  statute  in  force  for  the  tak- 
ing thereof  is  unconstitutional  and  void  as 
an  interference  with  vested  rights  and  an 
invasion  of  the  judicial  power  by  the  legis- 
lative assembly.  Macartney  v.  Shipherd, 
60  Or.  133,  117  Pac.  814,  Ann.  Cas.  1913D, 
1257. 
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And  a  special  act  of  the  legislature, 
passed  after  the  expiration  of  the  time  al- 
lowed by  law  to  claim  an  appeal  from  a 
certain  Siecree  of  a  judge  of  probate,  grant- 
ing the  right  of  appeal  from  such  decree,  is 
unconstitutional  and  void  as  being  an  exer- 
cise of  judicial  power  by  the  legislature,  and 
a  retrospective  act  affecting,  disturbing,  and 
destroying  vested  rights.  Lewis  v.  Webb, 
3  Me.  326. 

But  a  statute  extending  from  ten  days  to 
thirty  days  the  time  within  which  appeals 
can  be  taken,  and  expressly  providing  that 
it  shall  apply  to  certain  cases  in  which  judg- 
ment has  already  been  entered,  is  not  un- 
constitutional or  invalid,  even  as  applied 
to  a  case  in  which  the  right  to  an  appeal 
was  barred  by  lapse  of  time  before  the  pas- 
sage of  the  statute,  where  the  defeated  par- 
ty also  had  the  right,  under  the  previously 
existing  law,  to  have  the  judgment  re- 
viewed by  suing  out  a  writ  of  error  at  any 
time  within  two  years.  Alvord  v.  Little, 
16  Fla.  158.  The  court  said:  "Now  the 
time  for  suing  out  a  writ  of  error  in  the 
case  at  bar  is  two  years  under  the  existing 
law.  The  writ  of  error  is  a  means  of  bring- 
ing before  the  appellate  court  the  proceed- 
ings of  the  inferior  court.  The  time, 
therefore,  within  which  the  parties  in  the 
present  case  might  bring  their  case  up  for 
review,  is  two  years.  Can  it  be  questioned 
that  the  legislature  mi^ht  extend  the  time 
for  review  by  means  of  an  apoeal  to  the 
full  term  of  two  years,  even  without  repeal- 
ing or  taking  away  the  writ  of  error,  but 
leaving  both  remedies  to  stand,  and  leaving 
parties  to  pursue  either  of  these  methods 
as  might  be  convenient?  In  the  light  of 
past  legislation  and  the  practice  of  the 
courts,  we  cannot  permit  a  doubt  to  pre- 
vail.    The   act   in  question   scarcely   cornea 
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whether  commenced  before  or  after  the  en- 
actment. .  .  An  act  giving  appeals 
from  certain  enumerated  judgments  and 
orders  applies  to  such  judgments  and  or- 
ders made  prior  to  its  passage  [citing 
numerous  cases]." 

In  Odum  v.  Gamer,  86  Tex.  374,  25  S. 
W.  18,  this  precise  question  was  involved, 
and  the  court  treats  the  question  as  analo- 
gous to  cases  involving  statutes  shorten- 
ing the  limitation  period  for  the  conmieiice- 
ment  of  actions,  and  adheres  to  a  rule  an- 
nounced in  Gautier  v.  Franklin,  1  Tex.  732, 
Iiolding  that  "upon  the  substitution  of  a 
new  term  of  limitation  the  time  which 
elapsed  under  the  former  law  will  be  count- 
ed in  the  ratio  that  it  bears  to  the  old 
period,  and  the  time  of  the  new  law  will 
be  computed  upon  the  basis  of  the  ratio 
that  the  unexpired  time  under  the  old  law 
boars  to  the  whole  time.  That  is,  that  if 
under  the  old  law  two  thirds  of  the  time 
had  expired,  then  one  third  of  the  new  law 
would  be  allowed  in  which  to  sue."  No 
other  court  seems  to  have  adopted  such  a 
rule,  and  it  seems  to  us  that  the  holding 
is  unsound  and  constitutes  judicial  legis- 
lation rather  than  judicial  construction. 

In  Ryan  v.  Waule,  63  N.  Y.  57,  it  was 
held  that  a  statute  passed  after  an  entry 
of  a  judgment,  but  before  an  appeal  there- 


from was  taken,  limiting  appeals  to  cases 
involving  an  amount,  exclusive  of  interest, 
less  than  $500,  applied  to  such  former  judg- 
ment, the  court  saying:  "The  fact  that 
this  cause  was  pending,  or  the  recovery  had 
before  the  enactment  of  the  law  of  1874, 
does  not  take  the  case  out  of  the  operation 
of  the  statute.  The  right  of  appeal  is  not 
a  vested  right,  but  is  one  of  the  remedies 
at  all  times  within  the  discretion  of  the 
legislature,  and  to  be  dealt  with  as  that 
body  shall  deem  wise.  Retroactive  effect  is 
not  given  to  the  act  in  applying  it  to  all 
appeals  brought  after  it  became  a  law.  It 
did  not  affect  appeals  already  brought,  but 
was  only  operative  as  to  future  appeals,  and 
the  fact  that  it  may  have  taken  away  the 
right  to  appeal  in  some  cases  in  which  it 
existed  before  does  not  render  it  any  the 
less  aa  act  prospective  in  its  operation." 

The  Constitution  of  Arkansas  guarantees 
the  right  of  appeal,  and  in  Rankin  v.  Scho- 
field,  70  Ark.  83,  66  S.  W.  197,  it  was  held 
that  a  statute  shortening  the  time  for  ap- 
peal is  unconstitutional  in  so  far  aa  it 
cuts  off  at  once  the  right  to  appeal  from 
judgments  previously  entered,  following 
the  prior  decision  of  O'Bannon  v.  Ragan, 
30  Ark.  181.  The  latter  case  presents 
a    state    of   facts    quite    parallel   to   those 


^  within  the  definition  of  retroactive  legisla- 
tion. It  merely  permits  a  party  to  bring  up 
a  cause  for  review,  within  the  time  already 
provided,  by  a  process  different  from  that 
already  allowed,  but  not  infringing  any 
rights  of  property  already  established." 

And  a  statute  authorizing,  within  six 
months  after  the  passage  thereof,  appeals 
from  decrees  of  the  probate  court  rendered 
during  the  time  of  the  Civil  War,  has  been 
held  not  to  be  unconstitutional,  as  taking 
away  vested  rights,  in  its  application  to 
cases  in  which,  before  the  passage  of  the 
law,  appeals  were  barred  by  lapse  of  time 
under  the  prior  law, — ^the  bar  of  the  statute 
of  limitations  not  being  a  vested  right. 
Page  V.  Matthews,  40  Ala.  547;  Noles  v. 
Noles,  40  Ala.  576. 

So,  in  Davis  v.  Ballard,  1  J.  J. .  Marsh. 
5G3,  it  was  held  that  a  statute  providing 
that,  whenever  the  statute  of  limitation  of 
writs  of  error  is  relied  on,  the  period  be- 
tween two  certain  dates  is  to  be  deducted 
from,  and  not  to  compose  any  part  of,  the 
time  allowed  by  law  for  suing  out  such  a 
writ,  and  which  is  relied  on  as  a  bar  to  the 
writ,  is  not  invalid  on  any  constitutional 
ground,  even  as  applied  to  a  case  in  which 
the  time  for  suing  out  a  wTit  of  error  had 
fully  expired  before  the  statute  was  passed. 

And  in  Wheeler's  Appeal,  45  Conn.  306,  it 
was  held  that  a  special  act,  passed  after  the 
expiration  of  the  time  allowed  by  law  for 
the  taking  of  appeals  from  the  doings  of  the 
commissioners  upon  a  certain  estate,  which 
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provided  that  such  appeals  might  be  taken 
at  any  time  within  twenty-one  days  from 
the  rising  of  the  general  assembly,  was  not 
unconstitutional,  as  the  general  assembly  of 
Connecticut  had  a  reserved  power  to  au- 
thorize the  probate  courts  to  allow  an  ap- 
peal from  their  doings,  and  the  alleged  vest- 
ed right  affected  and  impaired  by  the  act 
was  not  vested  absolutely,  but  was  subject 
to  the  contingency  of  further  action  by  the 
legislature.  The  court,  however,  said :  "We 
must  concede  that  if  the  act  in  question 
should  be  tested  by  the  decisions  of  the 
courts  of  the  other  New  England  states, 
and  the  states  of  New  York  and  Pennsylva- 
nia, cited  by  the  counsel  for  the  appellee,  it 
must  be  declared  void.  And  such  a  weight 
of  legal  authority  we  should  at  once  accept 
as  conclusive  were  it  not  obvious,  from  the 
past  history  of  our  own  jurisprudence  and 
long  continued  legislative  practice,  that  we 
have  reserved  a  much  larger  field  for  legis- 
lative action  than  has  ever  been  recognized 
in  the  states  referred  to."  And  further: 
"In  regard  to  the  decisions  of  the  courts  of 
other  states  that  are  adverse  to  our  view 
of  the  present  case,  we  have  previously  inti- 
mated that  many  of  them  were  rendered  in 
view  of  special  constitutional  provisions 
much  more  explicit  than  our  own  in  limit- 
ing legislative  action.  ...  If  such  ex- 
plicit provisions  were  in  our  state  Consti- 
tution, we  might,  perhaps,  be  led  to  the 
same  result  that  has  been  reached  in  other 
states."  A.  C.  W. 
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in  the  ease  at  bar,  and  the  court  held  the 
new  statute  inoperative  as  to  eiusting  judg- 
ments, where,  under  the  new  statute,  the 
remedy  by  appeal  would  be  cut  off  entirely. 
This  precise  question  arose  in  California, 
and  was  decided  in  Pignaz  ▼.  Burnett,  119 
Cal.  157,  51  Pac.  48,  and  we  quote  from  the 
opinion  as  follows:  "At  the  time  the  judg- 
ment was  entered  an  appeal  could  be  taken 
from. a  final  judgment  at  any  time  within 
one  year  after  its  entry.  March  3,  1807 
[Stat.  1897,  p.  55],  §  939  of  the  Code  of 
Civil  Procedure  was  so  amended  as  to  give 
only  six  months  after  the  entry  of  judg- 
ment within  which  an  appeal  can  be  taken. 
At  the  time  of  the  amendment  the  period 
of  six  months  had  already  elapsed  since  the 
entry  of  the  judgment;  there  remained,  how- 
ever, five  months  of  the  time  allowed  for 
taking  an  appeal  under  the  Code  before  the 
amendment.  The  act  took  effect  sixty  days 
after  its  passage,  at  which  time  nine  months 
had  elapsed  since  the  entry  of  judgment. 
The  appeal  was  taken  after  that  time,  but 
within  the  period  of  twelve  months  from 
the  entry  of  judgment.  If  the  amendment 
operated  retrospectively,  it  cut  off  the  right 
of  appeal  immediately  upon  the  taking  ef- 
fect of  the  act,  affording  no  opportunity 
wliatever  thereafter  for  the  exercise  of  this 
privilege,  and  depriving  this  court,  so  far 
as  the  legislature  can,  of  its  jurisdiction 
in  the  cases  upon  which  it  would  so  oper- 
ate. To  make  this  statute  applicable  to 
judgments  entered  before  it  went  into  effect 
is  to  give  it  a  retroactive  effect.  But  it  is 
no  objection  to  the  validity  of  a  statute 
to  say  that  it  is  retrospective  in  its  opera- 
tion. The  question  is.  Is  the  amendment  an 
ex  post  facto  law,  or  does  it  impair  the  ob- 
ligation of  contracts?  and  also,  perhaps, 
whether  it  deprives  anyone  of  vested  rights. 
If  it  does  none  of  these  things,  it  is  no  ob- 
jection to  it  that  it  applies  to  pending  cas- 
es or  past  transactions.  .  .  .  It  is  quite 
obvious  that  great  hardship  is  likely  to  re- 
sult if  a  retroactive  effect  is  given  to  this 
statute.  One  may  be  presumed  to  know  the 
laws  of  the  land,  but  the  very  instant  this 
amendment  took  effect,  if  it  be  retroactive, 
the  right  of  appeal  was  cut  off  at  once. 
No  time  whatever  was  given  to  appeal  in 
those  cases  in  which  judgments  had  been 
entered  six  months  or  more  previously. 
Unless  it  is  absolutely  necessary,  we  should 
not  impute  such  an  intention  to  the  leg- 
islature. In  view  of  the  construction  which 
has  almost  invariably  been  given  to  stat- 
utes of  this  character,  I  feel  sure  that 
the  legislature  intended  that  its  operation 
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should  be  limited  to  judgments  thereafter 
entered." 

Bailey  v.  Kincaid,  67  Hun,  616,  11  N.  Y. 
Supp.  294,  is  authority  for  holding  the  new 
statute  to  apply  to  cut  off  appeals  from 
prior  judgments  after  the  expiration  of 
the  new  period  prescribed.  The  syllabus  is 
as  follows:  "Where,  subsequent  to  the  time 
that  the  right  to  appeal  from  a  judgment 
accrued,  and  before  the  expiration  of  the 
time  limited  for  such  appeal,  §  1341  of  the 
Code  of  Civil  Procedure  was  amended  by 
striking  out  sixty  days  and  inserting  thir- 
ty days,  and  thereafter  the  notice  of  appeal 
was  served  more  than  thirty  days  from 
the  time  that  the  right  to  appeal  accrued,, 
but  less  than  sixty  days  thereafter,  and 
also  more  than  thirty  days  after  the  date  at 
which  the  amendment  took  effect,  the  serv- 
ice of  the  notice  is  too  late." 

The  Washington  court  in  the  recent  case 
of  Rogers  v.  Trumbull,  32  Wash.  211,  73^ 
Pac.  381,  announced  a  rule  in  harmony 
with  our  views  as  above  expressed.  The- 
reasoning  and  conclusion  of  the  court  meets- 
with  our  full  approval,  as  we  think  it  an- 
nounces a  sound  rule  of  construction  con* 
sistent  with  the  evident  intent  of  the  legis- 
lature in  enacting  the  new  statute.  At  the* 
time  the  judgment  appealed  from  in  that 
case  was  rendered  §  1757  of  their  Code  gave 
the  appellant  six  months  within  which  to* 
take  his  appeal,  which  it  was  held  would 
expire  on  March  9,  1903,  on  which  date  the 
appeal  was  taken.  On  that  day  an  act  took 
effect,  amending  the  prior  statute,  limiting 
the  time  for  appeal  to  thirty  days  after  the 
rendition  of  the  judgment.  The  appeal  was 
taken  after  the  new  act  took  effect,  and  it 
was  contended  that  the  amendatory  act 
was  retrospective,  and  since  more  than  thir- 
ty days  had  elapsed  after  the  judgment 
was  rendered,  the  appeal  was  too  late. 
After  quoting  from  Sutherland  on  Statu- 
tory Construction,  §  482,  the  court  briefly 
sums  up  its  conclusions  in  the  following 
language:  "There  is  no  indication  in  the 
act  of  1903  that  it  applied  to  judgments 
rendered  prior  to  the  time  the  act  took  ef- 
fect, so  that  judgments  rendered  more  than 
thirty  days  prior  thereto  were  barred  of  the 
right  of  appeal.  It,  therefore,  under  the 
rule  above  announced,  applied  only  to  judg- 
ments rendered  subsequently,  or  to  those* 
where  the  right  of  appeal  under  the  old 
law  extended  more  than  thirty  days  from 
the  time  the  act  took  effect." 

We  conclude  that  the  motion  of  respond- 
ent is  untenable,  and  the  same  ia  according- 
ly denied. 
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(—  Cal.  — ,  139  Pac.  819.) 

Master  and  servant  ^  Injury  by  auto- 
mobile In  i)ossesslon  of  repairer  — 
liability  of  owner. 

One  who  turns  his  automobile  over  to  the 
keeper  of  a  garage  to  put  it  in  repair  for 
selling,  the  owner  to  pay  for  labor  and 
storage  and  the  garage  keeper  to  have  a 
commission  if  he  sells  the  machine  for  a 
satisfactory  price,  is  not  liable  for  injury 
inflicted  by  the  latter  while  running  the 
machine  on  the  road  to  test  it. 

(March  12,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the   Superior   Court  for   Los  Angeles 
<;ounty  denying  his  motion   for  new  trial 
after   verdict    in    plaintiff's    favor,    in    an 
:action  brought  to  recover  damages  for  an 


injury  caused  by  a  collision  with  defend- 
ant's automobile  while  in  the  possession  d 
a  third  person.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tanner,  Taft,  A  Odell,  for  ap- 
pellant : 

In  order  for  the  rule  of  respondeat  ««- 
perior  to  apply,  the  person  sought  to  be 
charged  must  stand  in  the  relation  of  su- 
perior to  the  person  doing  the  wrongful  act. 

1  Thomp.  Neg.  §  678;  Flaherty  v.  Butte 
Electric  R.  Co.  43  Mont.  141,  115  Pac.  40. 

Witness  McAlbin  was  in  legal  effect  an 
independent  contractor. 

Boswell  V.  Laird,  8  Cal.  469,  68  Am.  Dec. 
345,  10  Mor.  Min.  Rep.  616,  26  Cyc.  970; 
Allen  V.  Haywood,  7  Owens  Bank,  Rep.  970 ; 
Bennett  v.  Truebody,  66  Cal.  509,  56  Am. 
Rep.  117,  6  Pac.  329;  Kennedy  v.  Chase,  119 
Cal.  641,  63  Am.  St.  Rep.  153,  52  Pac.  33, 
3  Am.  Neg.  Rep.  520;  Hedge  v.  Williams, 
131  Cal.  465,  82  Am.  St.  Rep.  366,  63  Pac. 
721,  64  Pac.  106;  Burns  v.  Clark,  133  Cal. 
634,  86  Am.  St.  Rep.  233,  66  Pac.  12,  21 
Mor.  Min.  Rep.  489. 

Messrs.  George  M.  Marker  and  Fred 
J.  Spring  for  respondent. 


^ote,  —  Automohiles:  liahility  of  owner 
for  injury  inflicted  hy  car  while  being 
run  hy  one  to  whom  it  has  been  in- 
trusted for  storage  or  repairs. 

As  to  liability  of  owner  for  injuries  by 
automobile  while  being  used  by  a  servant 
or  third  person  for  his  own  business  or 
pleasure,  see  notes  to  Christy  v.  Elliott, 
1  L.R.A.(N.S.)  215;  Hayes  v.  Wilkins, 
•9  L.R.A.(N.S.)  1035;  Jones  v.  Hoge,  14 
X.R.A.(N.S.)  216;  Danforth  v.  Fisher,  21 
X.R.A.(N.S.)  93;  Stcffen  v.  McNaughton, 
•26  L.R.A.(N.S.)  382;  Fleischner  v.  Durgin, 
;33  L.R.A.(N.S.)  79;  Hartley  v.  Miller,  33 
L.R.A.(N.S.)  81;  Riley  v.  Roach,  37  L.R.A. 
(N.S.)  834;  and  Symington  v.  Sipes,  47 
L.R.A.(N.S.)    662. 

As  to  validity  of  statute  making  owner 
liable  for  injuries  by  automobile  being  used 
by  another,  see  note  to  Daugherty  v.  Thom- 
as, 45  L.R.A.(N.S.)   699. 

It  seems  clear  that  where  the  owner  of 
an  automobile  turns  his  machine  over  to 
another  for  repairs,  and  surrenders  the  en- 
tire control  of  it  to  the  latter,  he  should  not 
^e  held  liable  for  an  injury  inflicted  by  the 
car  while  it  is  being  tested  by  the  repairer 
or  his  servants. 

This  was  the  result  reached  in  Sbgleb  v. 
Oallisteb,  and  in  harmony  with  that  deci- 
«ion  it  was  held  in  Woodcock  v.  Sartle,  84 
Misc.  488,  146  N.  Y.  Supp.  540,  that  a 
mechanic  engaged  by  the  owner  of  an  auto- 
imobile  to  overhaul  his  car  on  his  premises, 
and  put  it  in  running  order,  at  a  specified 
sum  per  week,  was  an  independent  con- 
tractor, it  appearing  that  the  repairs  were 
left  entirely  to  his  judgment;  and  it  was 
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therefore  held  that  the  owner  was  not  liable 
for  an  injury  to  a  third  person  which  oc- 
curred through  the  negligent  operation  of 
the  car  while  the  mechanic  was  testing  it. 
The  court  said:  "Sartle,  in  fact,  reserved 
no  right  to  control  or  direct  Smith  in  re- 
pairing the  car  to  be  overhauled.  He 
neither  had  the  knowledge  or  experience 
necessary  to  do  so.  He,  in  fact,  did  not 
assume  to  direct  what  should  be  done,  or 
how  it  should  be  done.  He  was  only  in- 
terested in  the  result  to  be  accomplished. 
He  relied  upon,  and  trusted  entirely  to,  the 
mechanical  skill  and  experience  of  Smith, 
who  undertook  the  job.  The  fact  that  the 
work  was  done  on  Sartle's  premises  does 
not  change  the  legal  relations  between  the 
parties.  Had  Smith  had  a  shop  of  his  own, 
and  had  he  taken  the  automobile  there  to 
do  the  work,  his  duties  would  have  been 
precisely  the  same.  Nor  does  the  fact  tbat 
he  was  to  be  paid  at  an  agreed  compensation 
of  $20  per  week,  or  at  the  rate  of  $20  per 
week,  alter  the  relations.  It  is  a  circum- 
stance to  be  considered,  but  cannot  control. 
If  the  'auto'  had  been  sent  to  a  factory,  the 
cost  of  the  necessary  repairs  might  have 
been  either  for  a  lump  sum,  or  if  the  time 
and  extent  of  the  repairs  could  not  be  defi- 
nitely foreseen,  the  parties  could  agree  that 
the  cost  be  ascertained  on  the  basis  of  the 
time  necessarily  expended,  plus  the  cost  of 
the  required  new  parts.  This  was,  in  sub- 
stance, just  what  the  arrangement  was  be- 
tween Sartle  and  Smith;  all  necessary  parts 
to  be  charged  to  Sartle,  and  the  time  ex- 
pended to  be  paid  for  at  the  rate  of  so 
much  per  week." 

In    Patterson    v.    Kates,    152    Fed.    481, 
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Hen  Shaw,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages.  An  auto- 
mobile, admittedly  owned  by  defendant, 
came  into  collision  with  a  motor  bicycle 
ridden  by  plaintiff.  Plaintiff  was  injured, 
brought  his  action,  was  awarded  a  verdict 
by  a  jury,  judgment  followed,  and  from  an 
order  denying  his  motion  for  a  new  trial 
defendant  appeals. 

The  principal  point  urged  on  appeal,  and 
the  only  one  here  necessary  to  consider,  is 
that  defendant  was  in  no  way  legally  re- 
sponsible for  the  injuries  sustained  by 
plaintiff.  Herein  the  facts  are  the  follow- 
ing: The  automobile  had  been  bought  by 
defendant,  who  himself  could  not  drive  the 
car,  for  the  purpose  of  sale.  It  was  an  old 
car,  and  he  had  turned  it  over  to  one  Mc- 
Albin  who  conducted  a  small  garage.  Mc- 
Albin  was  to  put  it  in  order,  ''tune  it  up," 
BO  that  it  might  be  sold,  was  to  receive  some 
small  compensation  for  his  services  in  this 
r^ard,  and  if  thereafter  McAlbin  was  able 
to  sell  it  for  more  than  the  price  Callister 
put  upon  it,  he  was  to  receive  a  commission 
accordingly.  McAlbin  had  had  the  car  in 
his  possession  for  about  a  month,  working 


on  it  at  odd  times  in  his  efforts  to  put  it 
in  order.  The  value  of  his  services,  together 
with  the  garage  charges  on  the  car,  it  was 
estimated  amounted  to  about  $8,  which  de- 
fendant had  paid  to  him,  not  in  money,  but 
in  gasolene  and  oil.  Upon  a  few  occasions 
McAlbin  had  driven  defendant  in  the  car, 
but  without  charge  for  services.  He  was 
not  eyiployed  by  defendant  as  chauffeur  or 
driver,  but  solely  for  the  indicated  pur- 
poses. McAlbin  worked  upon  the  car  only 
at  odd  times.  Upon  Sunday,  the  day  of  the 
injury,  McAlbin  testifies  that  he  had  taken 
the  car  out  to  test  it.  The  water  pump  was 
leaking,  and  he  sought  to  locate  the 
trouble.  He  took  the  car  out  upon  his  own 
initiative,  without  instruction  or  suggestion 
from  the  defendant, — indeed  without  the 
defendant's  knowledge.  While  he  was  thus 
alone  in  the  car  the  collision  occurred  from 
which  plaintiff's  injuries  resulted.  Mc- 
Albin's  testimony  is  corroborated  in  all  es- 
sential respects  by  that  of  the  defendant, 
and  there  is  in  the  record  no  direct  contra- 
dictory evidence.  All  the  evidence  upon 
which  it  is  sought  to  hold  the  defendant  re- 
sponsible comes  from  the  testimony  of 
plaintiff  touching  statements  made  to  him 


where  the  owner  of  an  automobile  which 
had  broken  down  instructed  his  driver  to 
repair  the  machine  and  bring  it  to  his  desti- 
nation, and  after  having  repaired  it  and 
proceeded  part  of  the  way,  while  waiting 
for  a  ferry,  he  met  a  third  person  and  drove 
back  some  distance  to  carry  the  latter  to 
a  certain  place,  it  was  held  that  the  owner 
was  not  liable  for  an  injury  resulting  from 
the  negligent  handling  of  the  machine  while 
the  driver  was  proceeding  back  to  the  ferr^ 
after  having  carried  the  person  to  his  desti- 
nation, since  he  was  not  at  the  time  acting 
for  the  owner  of  the  car. 

In  Lane  v.  Roth,  116  C.  C.  A.  227,  196 
Fed.  266,  the  question  whether  the  one  who 
usually  drove  an  automobile  truck  for  the 
owner  was,  at  the  time  of  the  accident  in 
question,  acting  as  the  servant  of  the  owner 
or  of  the  repair  company,  was  held  to  be 
for  the  jury,  it  appearing  that  the  truck, 
which  was  owned  by  a  resident  of  Camden, 
New  Jersey,  had  been  sent  to  Philadelphia, 
to  the  company  from  which  it  was  pur- 
chased, for  repairs,  and  that  the  owner, 
upon  receiving  word  from  the  company 
that  the  truck  would  be  delivered  at  the 
ferry  opposite  Camden,  sent  the  one  who 
was  accustomed  to  it  to  the  ferry,  and  that 
the  latter,  not  finding  it  there,  went  to  the 
repair  shop  of  the  company,  and  not  having 
a  license  to  drive  a  car  in  Philadelphia, 
took  one  of  the  repair  company's  men  who 
had  its  dealer's  license  with  him;  that  on 
the  way  to  the  ferry  the  truck  broke  down, 
and  the  company's  employee  telephoned  the 
repair  shop  and  a  mechanic  was  sent  with 
no  definite  instructions;  that  the  latter 
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patched  it  up,  but  was  unable  to  properly 
repair  it,  and  "advised,"  "told,"  or  "or- 
dered" the  owner's  driver  to  take  the  car 
back  to  the  shop;  that  while  so  doing,  and 
while  the  latter  was  accompanied  by  the 
two  representatives  of  the  company,  he  neg- 
ligently operated  the  car  and  injured  the 
plaintiff. 

And  in  Colley  v.  Lewis,  7  Ala.  App.  693,. 
61  So.  37,  where  the  defendant,  whose  auto- 
mobile had  become  disabled,  left  it  in 
charge  of  an  electrician  employed  by  him 
in  his  theater,  telling  him  that  when  he 
got  through  with  it  to  leave  it  in  front 
of  the  theatre,  and  there  was  evidence  from 
which  the  jury  might  have  found  that  at 
the  time  the  car  injured  the  plaintiff,  the 
electrician  was  indulging  in  a  joy  ride  hav- 
ing no  connection  with  the  performance  of 
any  service  for  the  defendant,  and  also  evi- 
dence from  which  they  might  have  found 
that  the  electrician  was  impliedly  empow- 
ered to  test  the  efficacy  of  the  repairs  made 
by  him,  and  that,  in  operating  the  machine 
at  the  time  of  the  injury,  he  was  actuated 
by  a  bona  fide  purpose  of  seeing  if  it  would 
run  satisfactorily,  it  was  held  that  the 
question  whether  he  was  acting  within  the 
scope  of  his  employment  was  for  the  jury. 

It  was  also  held  in  this  case  that  if, 
at  the  time  of  the  collision,  the  electri- 
cian's use  of  the  machine  was  incidental  to 
the  service  which  he  had  undertaken  for  the 
owner,  the  fact  that  the  service  was  ren- 
dered gratuitously  would  not  enable  the 
owner  to  escape  liability.     Ibid. 

J.  T.  W. 
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by  HcAlbin  and  defendant.  Those  state- 
menta  are  the  following.  Plaintiff  testi- 
fied that  he  was  taken  to  the  hospital,  and 
that  defendant  called  upon  him  that  after- 
noon. Asked  if  the  defendant  said  any- 
thing about  the  driver  of  the  car,  he  re- 
plied: "No,  not  anything  at  all  in  re- 
gard to  driving  the  machine,  only  he  said 
the  machine  the  driver  was  driving  was  his 
machine.  He  didn't  say  anything  at  all 
then  about  the  driver."  Plaintiff  further 
testified  that  about  the  second  day  after 
he  was  hurt  McAlbin,  the  driver,  came  to 
see  him,  "and  he  went  on  to  tell  me  that  he 
was — this  Sunday  afternoon  he  was  going 
somewhere  after  a  trunk,  or  something  of 
that  kind,  with  this  machine;  that  they 
were  fixing  to  go  out  and  make  a  trip  some- 
where, he  and  Mr.  Callister,  I  believed.  In 
some  way  he  was  going  after  this  trunk  to 
bring  back  to  fix  up,  you  know,  for  this 
trip.  They  were  fixing — ^trying  to  get  the 
machine  ready,  or  fixing  on  the  machine,  to 
get  it  in  condition  to  go  to  make  the  trip. 
So  that  was  all,  I  believe,  that  he  had  to 
say  in  regards  to  that." 

Plaintiff  further  testified  that  afterward, 
upon  a  certain  day,  he  had  a  talk  with  the 
defendant  on  the  beach,  "a  little  talk,  a 
friendly  talk."  Defendant  said  that  Mc- 
Albin  "had  been  with  him  a  good  while, 
and  he  was  paying  him  $3  per  day  when  he 
was  working. 

Q.  What  kind  of  work  did  Mr.  Callister 
eay  that  he  was  doing? 

A.  He  was  working  on  his  machine. 

Q.  Working  on  his  machine? 

A.  Yes  sir. 

Q.  How  long  had  he  been  working  on  his 
machine  ? 

A.  He  didn't  tell  me  how  long  he  was 
working  on  it,  but  he  told  me  whenever — ^he 
was  paying  him  $3  to  work  on  the  machine, 
was  about  all  he  had  to  tell  me  about  it; 
that  he  was  in  his  employ  some  time, — he 
didn't  say  what  time,  or  how  long. 

-Q.  When  did  he  tell  you  he  was  paying 
liim  $3  a  day? 

A.  That  was  when  I  was — I  believe  it  was 
the  first  time  he  came  to  see  me. 

Q.  The  first  time  he  came  to  see  you? 

A.  Yes,  sir;  I  believe  it  was.  I  believe 
it  was  the  first  time  he  came. 

Q.  What  did  he  say  he  was  paying  him 
this  $3  a  day  for? 

A.  Well,  for  his  work  that  he  was  doing 
for  Mr.  Callister. 

Q.  State  what,  if  you  please,  Mr.  Segler, 
— anything  stated  by  Mr.  Callister  in  re- 
gard to  this  driver  driving  the  machine. 

A.  Well,  he  didn't  say  anything,  except 
this  man  was  working  for  him  at  these 
times;  whenever  he  was  paying  him  this 
TjI  L.R.A.(N.S.) 


$3,  and  they  were  fixing  up  to  make  this 
trip;  Mr.  Callister  said  they  were  fixing  up 
to  go  somewhere,  to  make  some  trip,  some 
way.  It  was  some  time  when  I  was  in  the 
hospital;  I  couldn't  tell  you  what  time  it 
was;  I  couldn't  tell  you  what  day  it  was. 

Q.  What  trip  did  he  say  he  was  going  to 
make? 

A.  Some  trip  out  in  the  mountains  some- 
where, they  were  going.  That  was  the 
words  I  got,  you  know,  that  they  were  going 
to  make  this  trip;  he  didn't  say  where;, 
they  were  fixing  up  for  a  trip,  whenever 
they  got  the  machine  in  repairs. 

The  Court:  Who  did  he  refer  to  by 
"they?" 

A.  Mr.  Callister  and  his  driver. 

Mr.  Harker:  State  whether  or  not  both 
of  them  told  you  this. 

A.  They  both  of  them  told  me  that. 

Q.  The  driver  and  Mr.  Callister? 

A.  The  driver  and  Mr.  Callister. 

Witness  Robinson  called  for  the  plain- 
tiff, testifies  that  i^ter  the  accident  McAlbin 
"ran  around  there  like  a  crazy  man,"  say- 
ing: "I  am  awful  sorry.  I  don't  want  to 
get  in  trouble  over  it.  I  am  willing  to  fix 
it  up," — and,  continues  the  witness,  ''he 
kept  going  from  one  question  to  the  other, 
jabbering  different  statements.  I  heard  his 
jabbering  something  away  there  about 
going  after  some  trunks."  This  is  all  of 
the  evidence  in  the  case  connecting,  or 
tending  to  connect,  defendant  with  it.  The 
evidence  does  not  even  tend  to  raise  a  con- 
fiict  with  the  direct  testimony  given  by  the 
defendant  and  McAlbin  upon  any  es- 
sential matter.  McAlbin  might  have  been 
going  for  a  trunk,  though  he  denies  that 
he  was  going,  or  that  he  said  he  was  going, 
but  it  is  not  and  cannot  be  asserted  that 
the  evidence  shows  that  he  was  going  at 
the  instance  and  under  the  direction  of 
Callister  for  any  trunk  of  the  latter.  That 
Callister  employed  McAlbin  to  work  on  the 
machine,  as  plaintiff  testifies,  is  exactly 
what  Callister  himself  declares.  That  Mc- 
Albin was  fixing  the  machine  for  a  trip  to 
the  mountains  is  quite  in  consonance  with 
defendant's  own  statement  that  he  and 
McAlbin  "had  talked  over  many  trips,  and 
what  they  were  going  to  do  if  we  ever  got 
the  thing  in  shape, — we  probably  would 
have  made  a  trip  in  the  near  future."  We 
have  then  the  case  of  a  man  who  has 
turned  his  automobile  over  to  a  mechanic  to 
put  it  in  order.  He  exercised  no  control 
over  the  work  nor  over  the  mechanic  in  the 
performance  of  the  work.  If,  in  the  due 
performance  of  that  work,  it  became  proper 
for  the  mechanic  to  take  the  car  out  on 
the  street  to  test  it,  the  owner  would  be  no 
more  responsible  for  damage  which  might 
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result  from  the  mechanic's  bad  manage- 
ment of  the  car  than  he  would  if  the  me- 
chanicy  without  any  authority  at  all,  had 
taken  the  ear  and  so  used  it.  The  eyidence 
of  plaintiflf  is  not  sufficient  to  raise  a  con- 
flict upon  the  question,  and  it  certainly 
needs  no  citation  of  authority  to  show  that 
the  owner,  who  has  surrendered  possession 
and  control  of  his  property  under  the  indi- 
cated circumstances  to  an  independent  con- 
tractor, is  not  legally  responsible  for  the 
damages  which  that  contractor  may  oc- 
casion in  his  use  of  the  property. 

The  order  appealed  from  is  therefore  re- 
versed. 

We  concur:     liorlgan,  J.;  Melvln,  J. 


CONNECTICUT  SUPREME  COURT  OP 

ERRORS. 

NATHAN   ROSENTHAL 

V. 

NEW   YORK,    NEW    HAVEN,    &   HART- 
FORD  RAILROAD  COMPANY. 

(88    Conn.    65,    89    Atl.    888.) 

Carriers  —  sadden  stopping  of  trains  — 
liability. 

1.  Stopping  a  railroad  train  so  suddenly 
and  violently  as  to  throw  passengers  for- 
ward in  their  seats  and  cause  baggage  to 
fall  from  the  racks  is  evidence  of  negligence 
which  the  carrier  must  negative  to  avoid 
liability  for  injury  caused  by  the  falling 
baggage. 

Same  —  fall  of  baggage  —  liability  for 
injury. 

2.  That  hand  baggage  placed  bv  its  pas- 
sengers in  overhead  radcs  provided  for  it  by 
the  railroad  company  is  not  under  the  im- 
mediate control  of  the  carrier  does  not  re- 
lieve it  from  liability  for  injury  caused  by 
the  fall  of  the  baggage  by  operating  the 
train  in  such  a  way  as  to  render  the  use 
of  the  racks  in  the  manner  in  which  they 
were  intended  to  be  used  unsafe. 

Same  —  manner  of  stowing  baggage  — 
duty  to  give  warning. 

3.  If  the  overhead  racks  provided  by  a 
railroad  company  for  baggage  are  so  con- 
structed that  it  is  not  safe  to  place  one  suit 
case  on  top  of  another  in  them,  which  fact 

Note.— Generally,  as  to  liability  of  car- 
rier for  injury  resulting  from  negligent  or 
meddlesome  act  of  fellow  passenger,  see 
notes  to  Sure  v.  Milwaukee  Electric  R.  k 
Light  Co.  37  L.R.A.(N.S.)  724,  and  Pructt 
V.  Southern  R.  Co.  49  L.R.A.(N.S.)   810. 

As  to  liability  of  carrier  for  injury  to 
passenger  from  baggage  or  parcels  in  aisle 
of  car,  see  notes  to  Pitcher  v.  Old  Colony 
Street  R.  Co.  13  L.R.A.(N.S.)  481,  and 
Reiser  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
43  L.R.A.(N.S.)  1050. 
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is  not  apparent  to  the  ordinary  passenger, 
the  carrier,  to  avoid  liability  for  injury  to 
a  passenger  by  the  fall  of  a  case  so  placed, 
must  give  warning  as  to  the  danger  in  such 
use  of  the  rack. 

(March  6,  1014.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford 
County  in  defendant's  favor  in  an  actios 
brought  to  recover  damages  for  personal  ia* 
juries  alleged  to  have  been  caused  by  iti 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hugh  M.  Alcorn  and  William 
M.  Maltbic,  for  appellant. 

It  is  not  necessary  for  the  plaintiff  to 
establish  to  the  satisfaction  of  this  court 
that  the  stopping  of  the  train  was  extraor- 
dinary in  its  suddenness  and  violence. 
All  that  is  necessary  is  to  show  that  thero 
was  endence  in  the  case  from  which  the 
jury  might  draw  the  conclusion  that  this 
was  so. 

Cook  V.  Morris,  66  Conn.  196,  33  Atl.  994; 
Bergh  v.  Spivakowski,  86  Conn.  98,  41 
L.R.A.(N.S.)  865,  84  Atl.  329;  Girard  v. 
Grosvenordale  Co.  83  Conn.  20,  74  Atl. 
1126;  Occum  Co.  v.  A.  &  W.  Sprague  Mfg. 
Co.  34  Conn.  529. 

From  the  fact  that  a  train  stopped  with 
an  unusual  degree  of  violence  and  sudden- 
ness, negligence  in  its  operation  may  be  in- 
ferred. 

Inland  &  S.  Coasting  Co.  v.  Tolson,  139 
U.  S.  651,  36  L.  ed.  270,  11  Sup.  Ct.  Rep. 
653;  Sprague  v.  Southern  R.  Co.  34  C.  C.  A.' 
207,  63  U.  S.  App.  711,  92  Fed.  59;  Carpue 
V.  London  &  B.  R.  Co.  5  Q.  B.  747,  Dav.  & 
M.  608,  3  Eng.  Ry.  &  C.  Cas.  692,  13  L.  J. 
Q.  B.  N.  S.  133,  8  Jur.  464 ;  Dixey  v.  Phila- 
delphia Traction  Co.  180  Pa.  401,  36  Atl. 
924,  1  Am.  Ncg.  Rep.  675;  Fitch  v.  Mason 
City  &  C.  L.  Traction  Co.  124  Iowa,  605, 
100  N.  W.  018;  Redmon  v.  Metropolitan 
Street  R.  Co.  185  Mo.  1,  105  Am.  St.  Rep. 
558,  84  S.  W.  26;  Chicago  City  R.  Co.  v. 
Morse,  197  111.  327,  64  N.  E.  304;  Burr  v. 
Pennsylvania  R.  Co.  64  N.  J.  L.  30,  44  Atl. 
845;  Martin  v.  Second  Ave.  R.  Co.  3  App. 
Div.  448,  38  N.  Y.  Supp.  220,  6  Am.  Neg. 
Cas.  644 ;  Notes  to  Foley  v.  Boston  &,  M.  R. 
Co.  7  L.R.A.(N.S.)  1076;  McGinn  v.  New 
Orleans  R.  &  Light  Co.  13  L.R.A.(N.S.) 
601;  and  Brown  v.  Union  P.  R.  Co.  29 
L.R.A.(N.S.)  808;  Nolan  v.  Newton  Street 
R.  Co.  206  Mass.  384,  92  N.  E.  505. 

The  defendant  was  bound  to  exercise  thu 
highest  degree  of  care  to  protect  the  plain- 
tiff from  such  a  mischance  as  that  which  be- 
fell him. 

Kebbe  v.  Connecticut  Co.  86  Conn.  641, 
84  Atl.  329,  Ann.  Cas.  1913C,  167;  Thorson 
V.  Groton  &  S.  Street  R.  Co.  85  Conn.  11» 
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81  Ail.  1024;  Hinckley  v.  Danbury,  81  Conn. 
241,  70  Atl.  590;  Stanley  t.  Steele,  77  Conn. 
688,  69  L.R.A.  561,  60  Atl.  640,  2  Ann.  Caa. 
342,  18  Am.  Neg.  Rep.  20;  Murray  v.  Le- 
high Valley  R.  Co.  66  Conn.  612,  32  L.R.A. 
539,  34  Atl.  506;  Derwort  v.  Loomer,  21 
Conn.  245,  9  Am.  Neg.  Cas.  142;  Fuller  v. 
Naugatuck  R.  Co.  21  Conn.  557,  2  Am. 
Neg.  Cas.  266;  Hall  .▼.  Connecticut  River 
S.  B.  Co.  13  Conn.  319,  9  Am.  Neg.  Cas. 
136;  Flint  v.  Norwich  &  N.  Y.  Transp.  Co. 
34  Conn.  554 ;  Baldwin  v.  Fair  Haven  & 
W.  R.  Co.  68  Conn.  567,  37  Atl.  418,  2  Am. 
Neg.  Rep.  308;  Glennen  v.  Boston  Elev.  R. 
Co.  207  Mass.  497,  32  L.R.A.(N.S.)  470,  93 
N.  E.  700;  Kuhlen  v.  Boston  &  N.  Street  R. 
Co.  193  Mass.  341,  7  L.R.A.(N.S.)  729,  118 
Am.  St.  Rep.  516,  79  N.  E.  815;  Northern 
Commercial  Co.  v.  Nestor,  70  C.  C.  A.  523, 
138  Fed.  383;  Pennsylvania  R.  Co.  v.  Stock- 
ton, 106  C.  C.  A.  433,  184  Fed.  422;  Exton 
V.  Central  R.  Co.  62  N.  J.  L.  7,  56  L.R.A. 
508,  42  Atl.  486,  5  Am.  Neg.  Rep.  675; 
Goddard  v.  Grand  Trunk  R.  Co.  57  Me.  202, 
2  Am.  Rep.  39,  8  Am.  Neg.  Cas.  316;  Mont- 
gomery Traction  Co.  v.  Whatley,  152  Ala. 
101,  126  Am.  St.  Rep.  17,  44  So.  538;  Illi- 
nois C.  R.  Co.  V.  Minor,  16  L.R.A.  627,  note; 
Jansen  v.  Minneapolis  &  St.  L.  R.  Co.  32 
L.R.A.(N.S.)  1206,  note;  Hansen  v.  North 
Jersey  Street  R.  Co.  64  N.  J.  L.  686,  46 
Atl.  718,  8  Am.  Neg.  Rep.  276;  Carpenter 
V.  Boston  &  A.  R.  Co.  97  N.  Y.  494,  49  Am. 
Rep.  540,  9  Am.  Neg.  Cas.  593;  Simmons  v. 
New  Bedford,  V.  k  N.  S.  B.  Co.  97  Mass. 
361,  93  Am.  Dec.  99 ;  Pitcher  v.  Old  Colony 
Street  R.  Co.  196  Mass.  69,  13  L.R.A.(N.S.) 
481,  124  Am.  St.  Rep.  513,  81  N.  E.  876, 
12  Ann.  Cas.  886;  Farrier  v.  Colorado 
Springs  Rapid  Transit  Co.  42  Colo.  331, 
126  Am.  St.  Rep.  158,  95  Pac.  294;  Morris 
v.  New  York  C.  &  H.  R.  R.  Co.  106  N.  Y. 
678,  13  N.  E.  455 ;  Whiting  v.  New  York  C. 
&  H.  R.  R.  Co.  97  App.  Div.  11,  89  N.  Y. 
Supp.  684;  Ferry  Cos.  v.  White,  99  Tenn. 
256,  38  L.R.A.  427,  41  S.  W.  583,  3  Am. 
Neg.  Rep.  279. 

There  can  be  no  doubt  that  the  defend- 
ant's agents  ought,  in  the  exercise  of  proper 
care,  to  have  seen  the  dangerous  position 
of  the  upper  suit  case,  and  the  defendant 
is  just  as  much  chargeable  with  what  its 
agents  ought  to  have  known  with  reference 
to  it,  as  it  is  with  what  they  actually  did 
know. 

Donovan  v.  Connecticut  Co.  84  Conn.  531, 
80  Atl.  779 ;  Elliott  v.  New  York,  N.  H.  & 
H.  R.  Co.  83  Conn.  320,  76  Atl.  298;  Sted- 
man  v.  0*Neil,  82  Conn.  199,  22  L.R.A. 
(N.S.)  1229,  72  Atl.  923;  Snow  v.  Coe 
Brass  Mfg.  Co.  80  Conn.  63,  66  Atl.  881; 
Crotty  V.  Danbury,  79  Conn.  379,  65  Atl. 
147. 
51  L.R.A.  (N.S.) 


The  question,  Did  defendant  exercise  the 
highest  practical  degree  of  care  and  fore- 
sight in  protecting  the  plaintiff?  is  one  ol 
fact  for  the  sole  determination  of  the  jury. 

Donovan  v.  Connecticut  Co.  84  Conn.  531, 
80  Atl.  779;  Robbins  y.  Hartford  City  Gas- 
light Co.  82  Conn.  394,  74  Atl.  113;  Currie 
V.  Consolidated  R.  Co.  81  Conn.  383,  71  AtL 
356;  Nesbit  v.  Crosby,  74  Conn.  554,  51 
Atl.  550;  Donovan  v.  Hartford  Street  R.  Co. 
65  Conn.  201,  29  L.R.A.  297,  32  Atl.  350; 
O'Neil  V.  East  Windsor,  63  Conn.  150,  27 
Atl.  237 ;  Andrews  v.  New  York  &  N.  E.  R. 
Co.  60  Conn.  293,  22  Atl.  566;  Farrell  v. 
Waterbury  Horse  R.  Co.  60  Conn.  239,  21 
Atl.  675,  22  Atl.  544. 

Whether  a  situation  has  arisen  which  re- 
quires a  carrier  to  take  precautions  to  pro- 
tect a  passenger  from  injury,  and  what  pre- 
cautions, by  way  of  prevention  or  warning, 
should  be  taken,  are  questions  of  fact  for 
the  determination  of  the  jury,  if  one  is  im- 
paneled. 

Kebbe  y.  Connecticut  Co.  85  Conn.  641, 
84  Atl.  329,  Ann.  Cas.  1913C,  167;  Carroll 
V.  Connecticut  Co.  82  Conn.  513,  74  Atl. 
897;  Rohloff  v.  Fair  Haven  &  W.  R.  Co. 
76  Conn.  689,  58  Atl.  5,  16  Am.  Neg.  Rep. 
299;  Sprague  v.  New  York  &  N.  E.  R.  Co. 
68  Conn.  345,  37  L.R.A.  638,  36  Atl.  791; 
Flint  V.  Norwich  &  N.  Y.  Transp.  Co.  34 
Conn.  554;  Derwort  v.  Loomer,  21  Conn. 
245,  9  Am.  Neg.  Cas.  142. 

Plaintiff  had  the  right  to  assume  that  the 
defendant  had  exercised,  and  would  continue 
to  exercise,  the  highest  degree  of  care  in 
protecting  him  from  any  injury  from  the 
fall  of  the  suit  cases. 

Moffitt  V.  Connecticut  Co.  86  Conn.  527, 
86  Atl.  16 ;  Delinks  v.  New  York,  N.  H.  &  H. 
R.  Co.  85  Conn.  102,  81  AtL  1036;  Levien 
V.  Webb,  30  Misc.  196,  61  N.  Y.  Supp.  1113; 
Adams  v.  Louisville  &  N.  R.  Co.  134  Ky. 
620,  135  Am.  St.  Rep.  425,  121  S.  W.  41*9, 
21  Ann.  Cas.  321. 

The  question  of  plaintiff's  contributory 
negligence  was  for  the  jury  alone  to  deter- 
mine. 

Church  V.  Spicer,  85  Conn.  579,  83  Atl. 
1115 ;  Elie  v.  C.  Cowles  &  Co.  82  Conn.  236, 
73  Atl.  258;  Lawler  v.  Hartford  Street  R. 
Co.  72  Conn.  74,  43  Atl.  545 ;  Fritts  v.  New 
York  &  N.  E.  R.  Co.  62  Conn.  503,  26  Atl. 
347. 

Mr.  J.  F.  Berry  for  appellee. 

Beach,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  with  two  friends  was 
playing  cards  in  the  smoking  car  of  a 
train  running  from  New  York  to  Hartford, 
when  it  was  suddenly  stopped  a  short  dis- 
tance before  reaching  the  New  Haven  sta- 
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Hon,  and  at  the  same  moment  a  suit  casu 
fell  from  the  rack  over  the  seat  in  which 
the  plaintiff  was  then  sitting  and  struck  the 
plaintiff  on  the  head,  inflicting  an  injury 
which  then  appeared  to  be  slight,  but  from 
which  serious  consequences  afterwards  de- 
veloped. The  plaintiff's  friends  had  placed 
two  suit  cases  in  the  rack,  one  over  the 
other,  before  the  train  started  from  New 
York.  The  plaintiff  makes  a  twofold 
claim:  First,  that  the  suit  case  was  &rown 
from  the  rack  by  a  train  stop  so  unusually 
sudden  and  violent  that,  unless  it  was  sat- 
isfactorily explained  by  the  defendant,  the 
jury  might  reasonably  infer  therefrom  neg- 
ligence in  the  operation  of  the  train;  and 
second,  that  if  the  stopping  of  the  train 
was  not  unusual,  and  the  fall  of  the  suit 
case  was  occasioned  in  whole  or  in  part 
by  the  ordinary  motion  of  the  train,  the 
defendant  ought  to  have  foreseen  the  danger 
and  protected  the  plaintiff  against  it. 

The  witness  who  placed  the  top  suit  case 
in  the  rack  testified  that  it  fitted  in  snugly, 
and  that,  as  he  intended  to  sit  under  it,  he 
saw  it  was  safe.  There  is  no  evidence  that 
it  afterwards  worked  loose  or  shifted  its 
position  prior  to  the  fall.  The  evidence 
as  to  the  character  of  the  stop  comes  from 
the  plaintiff  and  his  witnesses,  who  de- 
scribe it  as  "an  awful  jar,"  "like  leaping 
over"  "threw  me  forward,"  "a  strong  jolt," 
"we  lunged  forward,"  "gave  us  a  very  big 
jar;  I  never  saw  anything  like  it."  Simul- 
taneously the  suit  case  struck  the  plaintiff 
on  the  side  of  the  head  and  landed  in  the 
center  aisle  of  the  car.  The  principal  ques- 
tion is  whether  from  this  testimony  the 
jury  might  reasonably  have  inferred  negli- 
gence in  the  operation  of  the  train.  The 
conditions  under  which  negligence  may  be 
inferred  from  sudden  movements  of  trains 
and  electric  cars  have  been  recently  dis- 
cussed in  Work  v.  Boston  Elev.  R.  Co.  207 
Mass.  447,  93  N.  £.  693,  in  which  it  is 
pointed  out  that  the  difference  between 
such  jars  and  jolts  as  are  the  usual  inci- 
dents of  the  operation  of  electric  and  steam 
trains,  and  those  which  are  so  much  more 
abrupt  than  usual  as  to  give  rise  to  an  in- 
ference of  negligence,  is  a  difference  of  de- 
gree, and  that  therefore  it  is  a  difficult  mat- 
ter in  practice  to  draw  the  line  between  two 
sets  of  cases  in  which  opposite  results  are 
reached.  The  court  then  states  the  Massa- 
chusetts rule  as  follows  (omitting  cita- 
tions) :  "But  some  points  are  settled.  It 
is  settled  that  it  is  not  enough  for  a  plain- 
tiff in  such  a  case  to  introduce  the  testi- 
mony of  witnesses  who  characterize  the  jerk 
as  an  unusual  one  or  as  worse  than  un- 
usual. The  plaintiff,  to  make  out  a  case, 
must  go  further  than  merely  to  characterize 
61  L.R.A.(N.&^ 


the  jerk,  jolt,  or  lurch,  and  must  show, 
(1)  by  direct  evidence  of  what  the  motor- 
man  did,  that  he  was  negligent  'iti  the  way 
that  he  stopped  or  started  the  car;  or  (2) 
by  evidence  of  what  took  place  as  a  physical 
fact,  or  by  evidence  of  what  appeared  to 
take  place  as  a  physical  fact,  show  indi- 
rectly that  the  motorman  was  negligent." 
In  this  case  the  witnesses  not  onlv  charac- 
terized  the  stop  as  sudden  and  violent,  buL 
they  testified  to  the  physical  effect  on  them- 
selves, as  throwing  them  forward  in  tiieir 
seats,  and  to  the  simultaneous  fall  of  the 
suit  case,  which,  according  to  the  testimony, 
had  been  securely  stowed  in  the  rack  be- 
fore the  train  started.  We  think  that  the 
jury  might  reasonably  have  found  that  the 
stop  was  unusually  sudden,  and  caused  the 
suit  case  to  fall  from  a  position  from  which 
it  would  not  probably  have  been  dislodged 
by  the  ordinary  motion  of  the  train.  The 
starting  and  stopping  of  trains  is  a  matter 
peculiarly  within  the  control  of  the  em- 
ployees of  the  railroad,  and  the  safety  of 
passengers  may  be  endangered  by  careless 
or  unskilful  handling  of  the  powerful  ap- 
paratus employed  for  these  purposes.  A 
passenger  cannot  be  expected  to  know  the 
cause  of  an  abrupt  stop  resulting  in  in- 
jury, and  it  is  not  asking  too  much  of  the 
defendant  railroad  that  it  should  be  put 
upon  its  explanation  by  evidence  showing 
that  the  stop  was  uncommonly  abrupt,  and 
that  it  produced  a  physical  consequence  in 
itself  unusual,  from  which  the  plaintiff's 
injury  resulted.  Zeigler  v.  Danbury  &  N. 
R.  Co.  62  Conn.  543,  2  Atl.  462;  Thorson  v. 
Groton  &  S.  Street  R.  Co.  86  Conn.  11,  81 
Atl.  1024.  It  is  said  that  the  doctrine  of 
res  ipsa  loquitur  has  no  application  to  this 
case,  because  the  suit  case  which  caused  the 
injury  was  not  under  the  control  of  the  de- 
fendant. But  we  are  not  inclined  to  follow 
the  suggestion  contained  in  some  of  the 
New  York  cases,  that  the  railroad  company 
is  bound  to  exercise  only  a  reasonable  de- 
gree of  care  in  protecting  its  passengers 
from  the  risk  of  luggage  falling  from  racks 
provided  for  its  stowage.  The  furnishing  of 
racks  for  that  purpose  invites  passengers  to 
use  them  to  the  extent  of  their  apparent  limit 
of  safety,  and  imposes  on  the  railroad,  when 
the  racks  are  so  used,  the  duty  of  operat- 
ing its  trains  so  as  not  to  endanger  pas- 
sengers sitting  in  the  seats  underneath  such 
racks.  If  the  defendant  maintained  racks 
of  such  construction  that  there  was  a  risk 
not  apparent  to  the  ordinary  passenger  in 
putting  one  suit  case  on  top  of  another,  it 
should  have  given  notice  that  it  was  dan- 
gerous to  do  so,  either  before  the  train 
started,  or  at  some  time  during  the  hour 
and  a  half  after  the  train  started,  and  be- 
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fore  the  accident  happened.  If  any  evidence 
had  been  offered  from  which  the  jury  could 
reasonably  have  found  that  the  rack  in 
question  could  not  safely  hold  two  dress 
suit  cases,  one  on  top  of  the  other,  we  think 
the  jury  would  also  have  been  justified  in 
finding  that  the  defendant  was  negligent 
in  giving  no  warning  of  that  fact,  for  it  is 
clear  that  a  passenger  sitting  in  a  scat 
provided  for  that  purpose  is  not  bound  to 
maintain  a  lookout  to  protect  himself  against 
the  danger  of  falling  luggage,  unless  perhaps 
the  danger  is  so  obvious  that  it  ought  to 
attract  the  attention  of  any  ordinarily  ob- 
servant person.  But  the  evidence  as  of- 
fered pointed  the  other  way,  and  indicated 
that  the  suit  case  in  question  was  securely 
stowed  in  the  rack  before  the  train  started, 
and  there  was  no  evidence  that  it  was  in 
fact  dislodged,  or  was  liable  to  be  dislodged, 
by  the  ordinary  motion  of  the  train.  Un- 
der this  condition  of  the  testimony,  the 
jury  might  reasonably  have  found  that  the 
proximate  cause  of  the  accident  was  the  un- 
usually abrupt  train  stop;  and  this,  as 
already  stated,  is  a  cause  peculiarly  under 
the  control  of  the  defendant's  servants. 
There  is  error,  and  a  new  trial  ordered. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

FRED  G.  BURNHAM  et  al. 

V. 

EDWARD  F.  DOWD  et  al. 

(217  Mass.  351,  104  N.  E.  841.) 

Appeal  ^  recommittliig  master's  report 
—  absence  of  objec^tions  —  discretion. 

1.  The  question  of  recommitting  a  mas- 
ter's report  to  have  rulings  by  which  evi- 
dence is  alleged  to  have  been  erroneously 
admitted  in8ci*ted  for  review  is  within  the 
discretion  of  the  trial  judge,  where  there 


was  no  objection  to  the  admission  of  such 
evidence  when  it  was  offered,  although  ob- 
jection to  the  report  was  made  upon  that 
ground  and  exceptions  filed  in  pursuance 
thereof. 

Same  —  review  of  ralln^:  —  lack  of  ex- 
ception. 

2.  Rulings  of  a  master  admitting  evi- 
dence alleged  to  be  incompetent  cannot  be 
reviewed  if  no  exception  was  taken  to  them. 

Injunction  —  boycott  by  labor  organ- 
ization —  vender  of  materials. 

3.  Members  of  a  labor  union  may  be  en- 
joined from  refusing  to  handle  materials 
sold  by  one  who  furnishes  supplies  to  an 
employer  of  nonunion  labor,  if  they  have 
no  dispute  with  their  employers  >^ho  pur- 
chase such  materials. 

Damages  —  uncertainty  —  boycott  by 
labor  nnloh. 

4.  Members  of  a  labor  union  who  have 
caused  a  loss  of  business  to  a  merchant  be- 
cause of  an  unlawful  boycott  of  his  ma- 
terials cannot  avoid  liability  to  him  for 
such  damages  as  are  capable  of  substantial 
proof,  by  the  fact  that  it  is  impossible  to 
determine  the  total  amount  of  loss,  and  may 
be  difficult  to  ascertain  with  absolute  cer- 
tainty the  money  value  of  even  the  dam- 
ages that  can  be  proved. 

<  March  31,  1914.) 

REPORT  by  the  Superior  Court  for 
Hampden  County  for  the  determina- 
tion of  the  Supreme  Judicial  Court  of  ex- 
ceptions by  defendants  to  rulings  made  dur- 
ing the  trial  of  an  action  brought  to  enjoin 
them  from  continuing  certain  acts  alleged 
to  be  unlawful  and  detrimental  to  plaintiffs' 
business.     Decree  for  plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Carroll,  W.  H.  McOlin- 
tock,  and  J.  F.  Jennings,  for  defendants: 

The  plaintiffs'  bill  should  be  dismissed, 
for: 

The    relief    of    the  sort  prayed  for  will, 


Note.  —  Right  of  labor  union  to  forbid 
its  ntemhera  to  handle  one*s  product. 

This  note  is  supplemental  to  notes  to 
Purvis  V.  Local  No.  500,  U.  B.  C.  J.  12 
L.R.A.(N.S.)  643,  and  Meier  v.  Speer,  32 
L.R.A.{N.S.)   702. 

As  appears  in  the  earlier  notes,  there  is 
a  conflict  of  opinion  among  the  courts  as 
to  the  ri^ht  of  members  of  a  labor  union  to 
agree  not  to  handle  the  product  of  an  em- 
ployer of  labor,  without  reference  to  wheth- 
er the  purpose  or  end  sought  thereby  to  be 
attained  is  justifiable. 

In  Gill  Engraving  Co.  v.  Doerr,  214  Fed. 
Ill,  it  was  held  that  an  injunction  pendente 
lite  would  not  lie  at  the  instance  of  the  com- 
pany injured,  to  restrain  a  photo-engravers* 
union  co-operating  with  the  Allied  Print- 
ing Trades  Council,  from  putting  into  ef- 
fect an  agreement  that  they  would  not  do 
any  work  in  the  different  steps  of  photo- 
61  L.R.A.(N.S.) 


engraving,  unless  they  did  all  of  such  work, 
and  that  the  members  of  such  unions  would 
handle  the  work  only  of  those  customers 
who  would  assure  the  union  that  they  would 
have  their  engraving  done  in  shops  fair  to 
the  members.  And  this  was  held  to  be  true 
although  the  effect  of  the  enforcement  of 
the  agreement  was  to  intimidate  and  coerce 
the  customers  of  the  photo-engraving  com- 
pany from  further  patronizing  such  com- 
pany, which  was  upon  the  unfair  list  of 
the  union,  the  result  being  the  destruc- 
tion of  much  of  the  former's  business  and 
the  threatened  destruction  of  the  balance. 
The  court  regarded  the  object  of  the 
combination  complained  of  as  being  to  in- 
crease the  power  of  the  union,  thereby  se- 
curing more,  better,  easier,  and  better-paid 
work  for  its  members,  and  said  that  the 
means  resorted  to  was  not  unlawful,  and, 
since  the  object  and  the  means  to  carry  out 
the  same  were  lawful,  the  fact  that  as  an 
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•under  any  circumstances,   be  granted  on]y 
in  the  case  of  irreparable  injury. 

Gompers  v.  Buck's  Stove  &  Range  Co.  221 
U.  6.  418,  437,  55  L.  ed.  797,  804,  34  L.R.A. 
(N.S.)   874,  31  Sup.  Ct.  Rep.  492. 

The  policy  established  by  the  courts  of 
•our  commonwealth  is  opposed  to  such  a 
curtailment  of  the  rights  of  the  defendants 
«8  would  result  if  the  relief  asked  for 
should  be  granted,  for  the  general  policy 
respecting  the  individual's  right  of  initi- 
ative is  opposed  to  such  an  infringement. 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346;  Bowen  v.  Matheson,  14  Allen,  499; 
Carcw  V.  <Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287;  Walker  v.  Cronin,  107  Mass.  665; 
Wortliington  v.  Waring,  157  Mass.  421,  20 
L.R.A.  342,  34  Am.  St.  Rep.  294,  32  N.  E. 
744;  Vegelahn  v.  Guntner,  167  Mass.  92,  35 
L.R.A.  722,  67  Am.  St.  Rep.  443,  44  N.  E. 
1077;  Martell  v.  White,  185  Mass.  255,  64 
X.R.A.  260,  102  Am.  St.  Rep.  341,  69  N.  E. 
1085;  Pickett  v.  Walsh,  192  Mass.  572,  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep.  272, 
78  N.  E.  753,  7  Ann.  Cas.  638;  L.  D.  Will- 
•cutt  &  Sons  Co.  y.  Driscoll,  200  Mass.  110, 
23  L.R.A.(N.S.)  1230,  85  N.  E.  897;  Mina- 
41  an  V.  Osborne,  210  Mass.  250,  37  L.R.A. 
(X.S.)  179,  96  N.  E.  1036,  Ann.  Cas.  1912C, 
1209. 

The  policy  of  the  courts  in  other  juris- 
<lictions  is  likewise  so  opposed  to  the  inter- 
ference with  such  fundamental  rights  of  the 
•defendants. 

Meier  v.  Speer,  96  Ark.  618,  32  L.R.A. 
(N.S.)  792,  132  S.  W.  988;  J.  F.  Parkinson 
Co.  T.  Building  Trades  Council,  154  Cal. 
581,  21  L.RAl.(N.S.)  550,  98  Pac.  1027, 
16  Ann.  Cas.  1166;  Master  Builders'  Asso. 
▼.  Domascio,  16  Colo.  App.  26,  63  Pac.  782; 
124  Cyc.  830;  Arthur  v.  Oakes,  25  L.R.A. 
414,  11  C.  C.  A.  209,  4  Inters.  Com.  Rep. 
744,  24  U.  S.  App.  239,  63  Fed.  318,  9  Am. 
Crim.  Rep.  169;  Clemmitt  t.  Watson,  14 
Ind.  App.  38,  42  N.  E.  367;  Brewster  v.  C. 
Miller's  Sons  Co.  101  Ky.  368,  38  L.R.A. 
505,  41  S.  W.  301 ;  Orr  v.  Home  Mut.  Ins. 
Co.  12  La.  Ann.  255,  68  Am.  Dec.  770; 
Lindsay  k  Co.  t.  Montana  Federation  of 
Labor,  37  Mont.  264,  18  L.R.A.(N.S.)  708, 
127  Am.  St.  Rep.  722,  96  Pac.  127;  Hey- 
wood  y.  Tillson,  75  Me.  225,  46  Am.  Rep. 
373;  Bohn  Mfg.  Co.  v.  Mollis  (Bohn  Mfg.  Co. 
▼.  Korwestcrn  Lumbermen's  Asgo.)  54  Minn. 
223,  21  L.R.A.  337,  40  Am.  St.  Rep.  319, 
65  N.  W.  1119;  Gray  v.  Building  Trades 
CouncU,  91  Minn.  171,  63  L.R.A.  753,  103 
Am.  St.  Rep.  477,  96  N.  W.  603,  1118,  1 
Ann.  Cas.  172;  Ulery  v.  Chicago  Live  Stock 
Exch.  54  111.  App.  233;  Marx  &  H.  Jeans 
Clothing  Co.  v.  Watson,  108  Mo.  133,  56 
L.R.A.  951,  90  Am.  St.  Rep.  440,  67  S.  W. 
391 ;  Mills  v.  United  States  Printing  Co.  99 
§1  L.R.A.(N.S.) 


App.  Diy.  605,  91  N.  Y.  Supp.  185;  Sins- 
heimcr  y.  United  Garment  Workers,  77 
Hun,  215,  28  N.  Y.  Supp.  321;  Cohen  v. 
United  Garment  Workers,  35  Misc.  748,  72 
N.  Y.  Supp.  341;  Richter  Bros.  y.  Journey- 
men Tailors'  Union,  11  Ohio  Dec.  Reprint, 
46;  Riggs  y.  Cincinnati  Waiters'  Alliance,  6 
Ohio  N.  P.  386,  8  Ohio  S.  &  C.  P.  Dec.  565 ; 
Alfred  W.  Booth  &  Co.  y.  Burgess,  72  N.  J. 
£q.  181,  65  Atl.  226;  National  Protective 
Asso.  y.  Cumming,  170  N.  Y.  315,  58  L.R.A. 
135,  88  Am.  St.  Rep.  648,  63  N.  E.  369; 
Tallman  y.  Gaillard,  27  Misc.  114,  57  N. 
Y.  Supp.  419;  Searle  Mfg.  Co.  y.  Terry,  56 
Misc.  205,  106  N.  Y.  Supp.  438;  Longshore 
Printing  Co.  v.  Howell,  26  Or.  527,  28 
L.R.A.  404,  46  Am.  St.  Rep.  640,  38  Pac. 
547 ;  Cote  v.  Murphy,  159  Pa.  420,  23  L.R.A. 
135,  39  Am.  St.  Rep.  686,  28  Ati.  190;  Erd- 
man  y.  Mitchell,  207  Pa.  79,  63  L.R.A.  534, 
99  Am.  St.  Rep.  783,  56  Atl.  327 ;  Macauley 
Bros.  y.  Tierney,  19  R.  I.  255,  37  L.R.A. 
465,  61  Am.  St.  Rep.  770,  33  Atl.  1 ;  Payne 
y.  Western  &  A.  R.  Co.  13  Lea,  507,  49 
Am.  Rep.  666;  Perrault  y.  Gauthier,  28 
Can.  S.  C.  241;  Mogul  S.  S.  Co.  y.  Mc- 
Gregor, L.  R.  23  Q.  B.  Diy.  598;  Allen  y. 
Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S. 
119,  62  J.  P.  596,  46  Week.  Rep.  259,  77 
L.  T.  N.  S.  717,  14  Times  L.  R.  125;  Quinn 
y.  Leathem  [1901]  A.  C.  495,  70  L.  J.  P.  C. 
N.  S.  76,  65  J.  P.  708,  60  Week.  Rep.  139, 
85  L.  T.  N.  S.  289,  17  Times  L.  R.  749. 

Eyen  if  the  court  should  hold  that  any  of 
the  acts  alleged  in  the  plaintiffs'  bill  have 
been  proved  against  these  defendants  suf- 
ficiently and  definitely  by  the  master's 
findings,  and  that  furthermore  there  was 
neither  a  legal  right  nor  a  justification  for 
any  such  conduct  of  the  defendants,  yet  no 
pecuniary  damages  have  been  proved. 

Todd  y.  Keene,  1*67  Mass.  167,  45  N.  E. 
81;  John  Hetherington  &  Sons  y.  William 
Firth  Co.  210  Mass.  8,  95  N.  E.  961 ;  How- 
ard y.  Stillwell  &  B.  Mfg.  Co.  139  U.  S. 
199,  206,  35  L.  ed.  147,  150,  11  Sup.  Ct. 
Rep.  500;  Hollweg  y.  Schaefer  Brokerage 
Co.  117  C.  C.  A.  83,  197  Fed.  689;  Lodcr 
y.  Jayne,  142  Fed.  1010;  Lowry  v.  Tile, 
Mantel  &  Grate  Asso.  lOG  Fed.  38;  Fox  y. 
Harding,  7  Cush.  516;  Central  Coal  &  Coke 
Co.  y.  Hartman,  49  C.  C.  A.  244,  111  Fed. 
96;  United  States  y.  Behan,  110  U.  S. 
338,  344,  28  L.  ed.  168,  170,  4  Sup.  Ct.  Rep. 
81. 

Mr.  Nathan  P.  Ayery,  for  plaintiffs: 

The  refusal  of  the  motion  to  recommit 
was  within  the  discretion  of  the  trial 
justice. 

Hillier  y.  Farrell,  185  Mass.  434,  70  N.  E. 
424;  Cook  v.  Scheffreen,  215  Mass.  444,  102 
N.  E.  715. 

The  plaintiffs  are  entitled  to  relief  by 
way  of  injunction. 
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Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287;  Sherry  v.  Perkins,  147  Mass.  212, 
9  Am.  St.  Rep.  689,  17  N.  E.  307 ;  Vegelahn 
V.  Guntner,  167  Mass.  92,  35  L.R.A.  722, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077;  Plant 
T.  Woods,  176  Mass.  492,  61  L.R.A.  339, 
79  Am.  St.  Rep.  330,  57  N.  E.  1011;  Mar- 
tell  T.  White,  186  Mass.  265,  64  L.R.A.  260, 
102  Am.  St.  Rep.  341,  69  N.  E.  1086;  Berry 
T.  Donovan,  188  Mass.  363,  6  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  ,499,  74  N.  £.  603,  3 
Ann.  Cas.  738;  Pickett  v.  Walsh,  192  Mass. 
673,  6  L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  763,  7  Ann.  Cas.  638;  De- 
Minico  v.  Craig,  207  Mass.  693,  42  L.RJL. 
(N.S.)  1048,  94  N.  E.  317;  Folsom  v. 
Lewis,  208  Mass.  336,  35  L.R.A.(NJS.)  787, 
94  K.  £.  316;  Hanson  v.  Innis,  211  Mass. 
301,  97  N.  E.  766 ;  Gompers  v.  Buck's  Stove 
&  Range  Co.  221  U.  S.  418,  65  L.  ed.  797,  34 
L.R.A.(N.S.)  874,  31  Sup.  Ct.  Rep.  492; 
Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
Casey  v.  Cincinnati  Typographical  Union, 
12  L.R.A.  193,  45  Fed.  136;  Emack  v.  Kane, 
34  Fed.  47;  Loewe  v.  California  State 
Federation  of  Labor,  139  Fed.  71;  Aikens 
y.  Wisconsin,  196  U.  S.  194,  49  L.  ed.  154, 
25  Sup.  Ct.  Rep.  3 ;  Shine  v.  Fox  Bros.  Mfg. 
Co.  86  C.  C.  A.  311,  156  Fed.  357;  Irving  t. 
Joint  Dist.  Council,  U.  B.  C.  &  J.  180  Fed. 
897;  Hopkins  v.  Oxley  Stave  Co.  28  C.  C. 
A.  99,  49  U.  S.  App.  709,  83  Fed.  912; 
Rocky  Mountain  Bell  Teleph.  Co.  v.  Mon- 
tana Federation  of  Labor,  156  Fed.  809; 
Doremus  v.  Hennessy,  176  111.  608,  43 
L.R.A.  797,  68  Am.  St.  Rep.  203,  62  N.  E. 
924,  64  N.  E.  524;  Kemp  v.  Division  No. 
241,  153  111.  App.  344;  Brown  v.  Jacobs* 
Pharmacy  Co.  115  Ga.  429,  57  L.R.A.  547, 
90  Am.  St.  Rep.  126,  41  S.  E.  653;  Lucke  v. 
Clothing  Cutters  &  T.  Assembly  No.  7607, 
K.  L.  77  Md.  396,  19  L.R.A.  408,  39  Am. 


St.  Rep.  421,  26  Atl.  605;  Crump  t.  Cob. 
84  Va.  927,  10  Am.  St.  Rep.  895,  6  S.  E. 
620;  Master  Builders'  Asso.  t.  Domascio, 
16  Colo.  App.  25,  63  Pac.  782;  Gray  v. 
Building  Trades  Council,  91  Minn.  171,  63 
L.RJiL.  753,  103  Am.  St.  Rep.  477,  97  N. 
W.  663,  1118,  1  Ann.  Cas.  172;  State  ex  reL 
Durner  t.  Huegin,  110  Wis.  189,  62  I^R.A. 
700,  85  N.  W.  1046,  16  Am.  Crim.  Rep.  332 ; 
Erdman  y.  Mitchell,  207  Pa.  79,  63  L.RA. 
634,  99  Am.  St.  Rep.  783,  56  Atl.  327; 
Purvis  V.  Local  No.  500,  U.  B.  C.  &  J.  214 
Pa.  348,  12  L.R.A.(N.S.)  642,  112  Am.  St. 
Rep.  757,  63  Atl.  585,  6  Ann.  Cas.  275; 
Perkins  v.  Pendleton,  90  Me.  166,  60  Am. 
St.  Rep.  252,  38  Atl.  96;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich.  497, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13;  Martin  v.  McFaul,  65  N»  J.  Eq.  91, 
66  Atl.  465;  Curran  v.  "Galen,  152  N.  Y.  33, 
37  L.R.A.  802,  57  Am.  St.  Rep.  496,  46  N. 
E.  297;  Albro  J.  Newton  Co.  v.  Erickson, 
70  Misc.  291,  126  N.  Y.  Supp.  949;  Temper- 
ton  V.  Russell  [1893]  1  Q.  B.  716,  62  L.  J. 
Q.  B.  N.  S.  412,  4  Reports,  376,  69  L.  T. 
N.  S.  78,  41  Week.  Rep.  565,  57  J.  P.  676; 
Giblan  v.  National  Amalgamated  Labour- 
ers' Union  [1903]  2  K.  B.  600,  72  L.  J.  K. 
B.  N.  S.  907,  89  L.  T.  N.  S.  386,  19  Times 
L.  R.  708;  Quinn  v.  Leathem  [1901]  A.  C. 
496,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749. 

Plaintiffs  have  a  right  to  come  into 
equity. 

Sherry  y.  Perkins,  147  Mass.  212,  9  Am. 
St.  Rep.  689,  17  N.  E.  307;  Emack  v.  Kane, 
34  Fed.  47;  Eddy,  Combination,  ^  1013,  p. 
1060. 

Damages  were  properly  awarded. 

Purvis  v.  Local  No.  600,  U.  B.  C.  &  J.  214 
Pa.  348,  12  L.R.A.(N.S.)  642,  112  Am.  St. 
Rep.   757,   63   Atl.   686,  6  Ann.   Cas.  275; 


incident  injury  occurred  to  another  was 
immaterial,  as  was  also  the  motive  of  the 
members  of  the  combination.  The  court 
said  that  the  result  of  legalizing  strikes, 
lockouts,  and  boycotts  under  any  circum- 
stances must  be  that  those  who  understand 
the  use  of  such  legal  tools  can  always  keep 
within  the  law  and  accomplish  their  main 
purpose  while  inflicting  all  necessary  in- 
cidental injury. 

In  Albro  J.  Newton  Co.  v.  Erickson,  70 
Misc.  291,  126  N.  Y.  Supp.  949,  affirmed  in 
144  App.  Div.  939,  129  N.  Y.  Supp.  1111, 
grranting  an  injunction  against  the  agent 
and  officers  of  certain  labor  organization 
at  the  instance  of  a  private  concern,  it  was 
held  unlawful  for  labor  unions  to  make  war 
upon  an  employer  of  labor  deemed  unfair, 
who  was  the  producer  of  building  material, 
by  striking,  and  threatening  to  call  strikes 
of  union  men  employed  by  builders  or  con- 
tractors who  used  the  material  produced  by 
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the  manufacturer  complained  of.  This 
combination  was  regarded  as  one  to  attack 
the  plaintiff's  good  will,  and  upon  this 
ground  held  unlawful. 

And  in  Mears  Slayton  Lumber  Co.  v. 
District  Council,  C.  U.  B.  C.  J.  A.  156  111. 
App.  327,  a  contempt  proceeding,  it  is  recog- 
nized that  it  is  unlawful  for  labor  organi- 
zations to  follow  the  material  of  an  em- 
ployer of  labor  deemed  unfair,  to  its  desti- 
nation, and  call  a  strike  of  the  union  labor 
members  to  •prevent  the  use  of  such  ma- 
terial by  the  person  to  whom  it  was  de- 
livered. 

And  see  New  England  Cement  Gun  Co. 
V.  McGivern,  —  Mass.  — ,  105  N.  E.  885, 
holding  it  to  be  unlawful  for  members  of  a 
labor  union  to  procure  the  breach  of  a  con- 
tract to  plaster  the  exterior  of  a  building, 
by  the  members  refusing  to  plaster  the  in- 
side unless  also  permitted  to  plaster  the 
outside.  A.  G.  S. 
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Doremus  v.  HenneBsy,  176  111.  608,  43 
L.R.A.  797,  60  Am.  St.  Rep.  203,  52  N.  E. 
924,  54  N.  £.  524;  DeMinico  ▼.  Craig,  207 
Mass.  593,  42  L.R.A.(N.S.)  1048,  94  N.  £. 
317;  Berry  v.  Donovan,  188  Mass.  353,  5 
L.R.A.(N.S.)  899,  108  Am.  St.  Rep.  499,  74 
N.  £.  603,  5  Ann.  Cas.  738;  Hanson  v. 
Innis,  211  Mass.  301,  97  N.  £.  756;  Botkin 
y.  Miller,  190  Mass.  411,  77  N.  £.  49; 
Weston  y.  Boston  &  M.  R.  Co.  190  Mass. 
298,  4  L.R.A.(N.S.)  669,  112  Am.  St.  Rep. 
330,  76  N.  £.  1050,  5  Ann.  Ca^  825,  19  Am. 
Neg.  Rep.  306;  French  ▼.  Connecticut 
River  Lumber  Co.  145  Mass.  261,  14  N.  £. 
113;  Speirs  v.  Union  Drop  Forge  Co.  180 
Mass.  91,  61  N.  E.  825;  Dennis  v.  Maxfleld, 
10  Allen,  138;  Snow  v.  Pulitzer,  142  N.  Y. 
263,  36  N.  £.  1059;  Raynor  y.  Valentin 
Blatz  Brewing  Co.  100  Wis.  414,  76  N.  W. 
343;  Peabody  v.  Boston  Elev.  R.  Co.  191 
Mass.  513,  78  N.  E.  392;  Newark  Coal  Co.  y. 
Upson,  40  Ohio  St.  17;  Chapman  v.  Kirby, 
49  111.  211;  Allison  v.  Chandler,  11  Mich. 
542. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

If  it  appeared  from  this  record  that  the 
defendants'  exceptions  to  the  admission  of 
evidence  by  the  master  had  been  taken  at 
the  hearing  before  the  master,  and  that 
the  objections  made  to  the  report  by  the  de- 
fendants upon  this  ground,  and  the  excep- 
tions filed  by  them  in  pursuance  thereof, 
had  thus  been  based  upon  a  proper  founda- 
tion, it  would  not  have  been  easy  to  justify 
the  refusal  to  recommit  the  master's  re- 
port in  order  that  the  rulings  made  upon 
these  points  and  excepted  to  by  the  defend- 
ants might  be  reviewed.  But  this  is  not 
the  case.  So  far  as  appears,  all  the  evi- 
dence to  the  admission  of  which  objec- 
tion afterwards  was  made  was  received 
originally  without  any  objection.  Nor  does 
it  appear  that  a  motion  afterwards  was 
made  to  strike  out  any  part  of  this  evi- 
dence, if  that  would  have  been  sufficient. 
Undoubtedly,  if  seasonable  objections  had 
been  made  by  the  defendant  and  overruled 
by  the  master,  and  this  fact  had  been  shown 
to  the  superior  court,  the  motion  to  re- 
commit would  have  been  granted.  As  the 
case  stands,  the  motion  was  addressed 
merely  to  the  discretion  of  the  justice  who 
heard  it,  and  there  is  no  reason  to  suppose 
that  bis  discretion  was  exercised  wrongly. 
Cook  V.  Scheffreen,  215  Mass.  444,  447,  102 
N.  £.  715;  Lee  v.  Methodist  Episcopal 
Church,  193  Mass.  47,  78  N.  E.  646. 

We  see  no  ground  on  which  any  of  the 
exceptions  to  the  master's  report  can  be 
sustained.  Most  of  them  relate  to  findings 
of  fact,  as  to  which  the  evidence  is  not  be- 
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fore  us.  Others  refer  to  the  admission  of 
evidence,  and  cannot  be  considered  for  the 
reasons  already  stated.  The  defendants 
have  not  argued  separately  any  of  these  ex- 
ceptions, although  they  have  not  been 
waived,  and  accordingly  each  one  of  them 
has  been  considered.  But  it  is  not  neces- 
sary to  discuss  them  in  detail. 

The  leading  material  facts  fotmd  by  the 
master  may  be  summarized  as  follows:  The 
plaintiffs  carry  on  a  business  which  in- 
cludes the  selling  at  wholesale  and  retail 
of  masons'  supplies.  The  defendants  are 
members  of  a  voluntary  unincorporated  as- 
sociation or  labor  union  in  Holyoke,  herein- 
after called  the  union.  It  is  the  object  and 
purpose  of  all  the  members  of  this  union  to 
make  themselves  and  the  union  as  powerful 
as  possible  in  Holyoke  and  its  immediate 
environment,  and  to  exert  their  power  for 
the  purpose  of  bettering  the  labor  con- 
dictions  of  members  of  the  union,  especially 
with  reference  to  rates  of  wages  and  periods 
of  labor.  It  is  a  part  of  their  principles 
which  all  the  members  of  the  union  are 
under  obligation  to  respect  and  uphold,  that 
all  men  of  their  craft  or  trade  working  in 
Holyoke  or  its  inunediate  vicinity,  that  is, 
within  the  jurisdiction  of  their  union,  must 
be  members  thereof;  that  all  their  mem- 
bers should  refuse  to  work  with  men  of 
their  craft  who  were  not  members  of  the 
union, 'or  had  not  declared  their  intention 
to  join  it;  should  refuse  to  work  for  em- 
ployers who  were  declared  "unfair"  by  the 
union;  and  should  refuse  to  use  in  their 
work  any  materials  that  had  been  sold  or 
furnished  by  any  merchant  who  was  de- 
clared unfair  by  the  union.  They  aimed  to 
accomplish  their  purpose  of  bettering  the 
labor  conditions  of  their  members,  prima- 
rily by  persuasion  coupled  with  the  fear  of 
consequences  if  the  party  addressed  should 
not  yield,  and  secondarily,  if  necessary,  by 
troubles  and  loss  to  the  business  of  con- 
tractors  or  merchants.  This  union  was 
connected  with  the  Building  Trades  Coun- 
cil of  Holyoke,  which  represented  the 
various  building  trades  unions  (some  four- 
teen in  number)  of  Holyoke  and  vicinity, 
and  was  composed  of  delegates  sent  from 
these  unions.  In  July,  1911,  one  Gauthier 
employed  nonunion  masons  in  certain  con- 
struction work  in  Holyoke,  against  the  pro- 
test of  this  union;  and  the  plaintiffs  fur- 
nished to  him  mason  materials.  In  August, 
1911,  the  union  voted  to  refuse  to  handle 
any  building  material  of  any  firm  that 
furnished  stock  to  Gauthier  or  to  any  "un- 
fair" contractor.  Soon  after  this,  the  dele- 
gates from  the  union  to  the  Building  Trades 
Council  reported  these  facts  to  that  body; 
and  the  agent  of  the  council  sent  a  written 
notice  to  the  plaintiff  that  Gauthier  was 


782 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


"doing  work  contrary  to  laws  of  Building 
Trades  Council/'  and  was  "therefore  recog- 
nized by  us  as  being  unfair/'  and  express- 
ing the  hope  of  "co-operation  in  this  mat- 
ter." The  plaintiffs  continued  to  furnish 
material  to  Gauthier.  Thereupon,  by  suc- 
cessive votes,  the  union  declared  that  the 
plaint iiTs  were  "unfair/'  This  was  for  the 
reason  that  the  plaintiffs  continued  to  fur- 
nish masons'  supplies  to  Gauthier,  and  re- 
fused to  promise  not  to  sell  to  any  party 
who  should  not  be  in  good  standing  with 
the  union.  All  the  members  of  the  union 
would  have  refused  since  August,  1911,  and 
would  refuse  now  and  in  the  future  (so 
long  as  the  plaintiffs  were  held  by  the  union 
to  be  unfair)  to  work  with  materials  pur- 
chased from  the  plaintiffs.  It  has  not  been 
and  in  the  future  it  will  not  be  practicable, 
without  the  labor  of  members  of  the  union, 
to  perform  building  contracts  of  any  size  or 
importance  in  Holyoke  or  its  immediate 
vicinity,  without  serious  inconvenience, 
trouble,  and  loss  to  the  contractors,  and 
the  defendants  have  intended  that  owners 
and  contractors  should  fear  this  result  if 
they  purchased  masons'  supplies  from  the 
plaintiffs.  The  union  and  its  officers  and 
members,  including  some  of  the  defendants, 
have  notified  various  owners  and  con- 
tractors wh9  either  were  buying  or  were  in- 
tending to  buy  masons'  supplies  from  the 
plaintiffs  for  construction  work  upon  which 
members  of  the  union  necessarily  were  em- 
'ployed,  that  the  plaintiffs  were  upon  the 
"unfair"  list  of  the  union,  and  that  its 
members  would  not  use  or  work  upon  ma- 
terial furnished  by  the  plaintiffs,  and  in 
substance  threatened  to  strike  if  masons' 
supplies  were  purchased  from  the  plain- 
tiffs. These  contractors  and  owners  feared, 
and  it  was  intended  that  they  should  fear, 
and  they  were  justified  in  fearing,  that 
these  threats  would  be  carried  out;  and  in 
consequence  thereof  they  ceased  or  re- 
frained from  buying  supplies  of  the  plain- 
tiffs, as  otherwise  they  would  have  done, 
and  the  plaintiffs'  sales  of  masons'  sup- 
plies were  considerably  diminished  and 
their  profits  lessened  in  consequence  of  these 
facts.  This  state  of  affairs  will  continue, 
to  the  serious  loss  and  damage  of  the  plain- 
tiffs, unless  they  shall  promise  not  to  sell 
to  anyone  considered  unfair  by  the  union. 

The  defendants  did  not  act  from  actual 
personal  malice  towards  the  plaintiffs;  but 
their  acts  were  done  in  pursuance  of  their 
union  principles  and  purposes,  as  above 
stated,  and  without  caring  for  the  injurious 
consequences  to  the  plaintiffs.  Indeed, 
these  injurious  consequences  were  antici- 
pated and  contemplated  by  the  defendants. 
They  did  not  attempt  to  declare  or  enforce 
any  boycott  against  the  plaintiffs,  except 
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as  this  is  included  in  the  acts  that  have 
been  mentioned.  During  the  period  in- 
volved in  this  case,  some  of  the  defendants, 
have  bought  for  their  own  use  small  quanti- 
ties of  masons'  supplies  from  the  plain- 
tiffs, and  others  of  the  defendants  during 
the  same  time  have  made  purchases  from 
the  plaintiffs  in  other  branches  of  the  plain- 
tiffs' business. 

Although    there    has    been   a   little  con- 
trariety of  decisions  in  other  jurisdictions, 
we  do  not  consider  that  there  is  any  doubt 
as  to  the  rule  of  law  to  be  applied  in  this 
case.     The    defendants    have  no  real  trade 
dispute  with  the  plaintiffs.     No  one  of  the 
members  of  the  union  is,  or  so  far  as  ap- 
pears ever  has  been,  employed  by  the  plain- 
tiffs.   The  plaintiffs  have  not  interfered  or 
sought  to  interfere  with  the  employment  of 
any  of  those  members,  or  with  the  rates  of 
pay,  the  periods  of  labor,  or    any    of    the 
conditions  of  such  employment.    There  is  no 
competition  between  these  parties,  as  there 
was  in  Bowen  v.  Matheson,  14  Allen,  499. 
The  matter  that  lies  at  the  foundation  of 
these  proceedings  is  a  dispute  between  the 
union  and  Gauthier.     He  employs    or    has 
employed   nonunion   labor;    the   defendants 
(including  under  this  term   all   the  mem- 
bers of  the  union)    object    to    this.-  They 
have  a  right  to  say  that  they  will  do  no 
work  for  him  unless  he  will  give  to  them 
all  the  work  of  their  trade;  that  they  will 
do  all  or  none  of  his  work,    lliat  was  set- 
tled by  our  decision   in  Pickett  v.   Walsh, 
192   Mass.   572,   6   L.R.A.(N.S.)    1087,    116 
Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann.  Gas. 
638.     If  they  were  employed  by  Gauthier, 
and  if  he  employed  also  nonunion  men  of 
their  craft,  they  would  have  a  right,  ucless 
they  were  bound  by  some  term  of  their  con- 
tract of  employment,  to  strike,  unless  all 
of  this  work  should  be  given  to  them  or  to 
their  associates.    But  it  was  pointed  out  in 
the  same  case  that  not  all  strikes  are  lawful ; 
and  it  now  is  settled  in  this  commonwealth 
that  it  is  a  question  of  law  whether  any 
particular  strike  is  a  lawful  one.    Reynolds 
V.  Davis,  198  Mass.  294,   17   L.R.A.(N.S.) 
162,  84  N.  E.  457;  De  Minico  v.  Craig,  207 
Mass.  593,  42  L.R.A.(N.S.)   1048,  94  N.  E. 
317.     But    the    second    point    decided    in 
Pickett  V.  Walsh,  supra,  is  in  our  opinion 
decisive  of  the  principal  question  raised  in 
this  case.    It  was  there  held  that  the  mem- 
bers of  a  labor  union  who  are  employed  by 
a  contractor  to  do  work   upon    a   building, 
and  who  have  no  dispute    with    that    con- 
tractor as  to  work  which  they  or  their  fel- 
lows are  doing  for    him,    cannot    lawfully 
strike  against  him  for  the  mere  reason  that 
he  is  doing  work  and  employing  some  of 
their   fellows  upon   another   building  upon 
which   nonunion  men   are  employed  to  do 
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like  work,  not  hy  him,  but  by  the  owner,  of 
that  building.  The  language  and  reaBon- 
ing  of  that  decision  are  applicable  here. 
The  reason  of  the  decision  was  that,  as  the 
court  said  (Loring,  J.,  192  Mass.  587)  such 
a  strike  "has  an  element  in  it  like  that  in 
a  sympathetic  strike,  in  a  boycott,  and  in  a 
blacklisting,  namely,  it  is  a  refusal  to  work 
for  A,  with  whom  the  strikers  have  no  dis- 
pute, because  A  works  for  B,  with  whom  the 
strikers  have  a  dispute,  for  the  purpose  of 
forcing  A  to  force  B  to  yield  to  the  strikers' 
demands."  So  in  the  case  at  bar,  the  threat 
of  the  defendants  was  to  strike  against  own- 
ers and  contractors,  with  whom  the  defend- 
ants had  no  dispute,  for  the  purpose  of 
forcing  those  owners  and  contractors  to  re- 
fuse to  buy  masons'  supplies  from  the  plain- 
tilis,  and  thus,  by  the  loss  of  business  and 
of  the  profits  to  be  derived  therefrom,  force 
the  plaintiffs  to  refuse  to  sell  to  Gauthier 
or  othci's  whom  the  defendants  might  call 
unfair,  and  thus  put  a  pressure  upon  those 
persons  which  should  force  them  to  cease 
employing  nonunion  masons,  and  to  give  all 
their  mason  work  to  the  defendants.  This 
was  a  step  further  than  what  was  held  in 
Pickett  V.  Walsh  to  be  an  unlawful  combi- 
nation for  an  unjustifable  interference  with 
another's  business.  It  was  in  intention  and 
effect  a  boycott;  and  it  was  none  the  less  so 
because  it  was  aimed  at  only  one  branch  of 
the  plaintiffs'  business.  There  is  no  more 
right  to  interfere  with  one  branch  of  a 
merchant's  business,  to  obstruct  it  and 
lessen  its  profits  and  so  far  as  may  be  done 
to  destroy  it  entirely,  than  there  is  so  to 
interfere  with,  obstruct,  and  destroy  the 
whole  of  that  business.  The  difference  is 
merely  one  of  degree,  not  of  kind.  And 
Pickett  V.  Walsh  is  well  supported  as  to 
this  point  both  upon  the  reasoning  of  the 
opinion  and  by  authority.  See  the  cases 
collected  on  page  588  of  102  Mass.  It  has 
been  cited  and  followed  in  our  later  de- 
cisions. Reynolds  v.  Davis,  198  Mass.  294, 
17  L.R.A.(N.S.)  162,  84  N.  E.  467;  M. 
Steinert  &  Sons  Co.  v.  Tagen,  207  Mass.  394, 
32L.R.A.(N.S.)  1013,  93  N.  E.  584;  Folsom 
▼.  Lewis,  208  Mass.  336,  36  L.R.A.(N.'<.) 
787,  94  N.  E.  316;  Hanson  ▼.  Innis,  211 
Mass.  301,  97  N.  E.  756.  Most  of  the  deci- 
sions in  other  jurisdictions,  besides  those 
cited  in  Pickett  v.  Walsh,  are  to  the  same 
effect.  Aikens  v.  Wisconsin,  196  U.  S.  194, 
40  L.  ed.  154,  25  Sup.  Ct.  Rep.  3;  Emack 
V.  Kane  (C.  C.)  34  Fed.  46;  Shine  v.  Fox 
Bros.  Mfg.  Co.  86  C.  C.  A.  311,  156  Fed. 
357;  Rocky  Mountain  Bell  Teleph.  Co.  v. 
Montana  Federation  of  Labor  (C.  C.)  156 
Fed.  809;  American  Federation  of  Labor 
▼.  Buck's  Stove  &  Range  Co.  33  App.  D.  C. 
83,  32  L.R.A.(N.S.)  748;  Gompers  v.  Buck's 
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Stove  &  Range  Co.  33  App.  D.  C.  616;  Dore- 
mus  V.  Hennessy,  178  111.  608,  43  L.R.A. 
797,  802,  68  Am.  St.  Rep.  203,  52  N.  E. 
924,  64  N.  £.  524;  Kemp  v.  Division  No. 
241,  153  111.  App.  344;  Perkins  v.  Pendle- 
ton, 90  Me.  166,  60  Am.  St.  Rep.  252,  38 
Atl.  96;  Lucke  v.  Clothing  Cutters  &  T. 
Assembly  No.  7507,  K.  L.  77  Md.  396,  19 
L.R.A.  408,  39  Am.  St.  Rep.  421,  26  Atl. 
506;  Albro  J,  Newton  Co.  v.  Erickson,  70 
Misc.  291,  126  N.  Y.  Supp.  949;  State  ex 
rel.  Durner  v.  Huegin,  110  Wis.  189,  249, 
62  L.R.A.  700,  et  seq.  85  'N.  W.  1046,  16 
Am.  Crim.  Rep.  332. 

As  was  said  in  Hopkins  v.  Ox  ley  Stave 
Co.  28  C.  C.  A.  99,  105,  49  U.  S.  App.  709, 
83  Fed.  912,  917:  "Persons  engaged  in  any 
service  have  the  power,  with  which  a  court 
of  equity  will  not  interfere  by  injunction, 
to  abandon  that  service,  either  singly  or  in 
a  body,  if  the  wages  paid  or  the  conditions 
of  employment  are  not  satisfactory;  but 
they  have  no  right  to  dictate  to  an  em- 
ployer what  kind  of  implements  he  shall 
use,  or  whom  he  shall  employ." 

We  have  examined  with  care  all  the  de- 
cisions that  have  been  referred  to  by  the  de- 
fendants. Some  of  them  turn  upon  a  dif- 
ferent state  of  facts  from  that  which  here  is 
presented.  Some  of  them  we  should  hesi- 
tate to  follow  to  the  conclusions  towards 
which  they  logically  tend.  But  the  result 
which  we  have  reached  seems  to  us  to  be 
in  accord  with  sound  reason  and  supported 
by  authority. 

The  defendants  contend  earnestly  that 
each  one  of  them  has  .*'.  perfect  right  to  re- 
frain from  dealing  himself,  and  to  advise 
his  friends  and  associates  to  refrain  from 
dealing,  with  the  plaintiffs,  and  that  they 
have  a  right  to  do  together  and  in  concert 
what  each  one  of  them  lawfully  may  do  by 
himself.  But  that  is  not  always  so.  It  is 
especially  true  in  dealing  with  such  ques- 
tions as  these  that  the  mere  force  of  num- 
bers may  create  a  difference  not  only  of  de- 
gree, but  also  of  kind.  No  doubt  the  de- 
fendants' organization  is  a  lawful  one,  and 
certainly  some  of  the  objects  aimed  at  by 
the  union  thus  formed  are  both  legal  and 
of  high  utility.  But,  as  was  pointed  out 
by  the  Supreme  Court  of  the  United  States 
in  Gompers  v.  Buck's  Stove  &  Range  Co. 
221  U.  S.  418,  56  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492,  "the  very 
fact  that  it  is  lawful  to  form  these  bodies, 
with  multitudes  of  members,  means  that 
they  have  thereby  acquired  a  vast  power,  in 
the  presence  of  which  the  individual  may  be 
helpless.  This  power,  when  unlawfully 
used  against  one,  cannot  be  met,  except  by 
his  purchasing  peace  at  the  cost  of  submit- 
ting to  terms   which   involve  the   sacrifice 
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of  rights  protected  by  the  Constitution;  or 
by  standing  on  such  rights  and  appealing 
to  the  preventive  powers  of  a  court  of 
equity.  When  such  appeal  is  made,  it  is 
the  duty  of  government  to  protect  the  one 
against  the  many  as  well  as  the  many 
against  the  one."  To  the  same  effect  is 
what  was  said  by  this  court,  through  Mr. 
Justice  Hammond,  in  Martell  v.  White,  185 
Mass.  255,  260,  64  L.R.A.  260,  102  Am. 
St.  Rep.  341,  69  N.  E.  1085,  1087,  quot- 
ing the  words  of  Lord  Justice  Bowen  in 
Mogul  S.  S.  Ca  ▼.  McGregor,  L.  R.  23  Q. 
B.  Div.  508,  616:  "Of  the  general  proposi- 
tion that  certain  kinds  of  conduct  not  crimi- 
nal in  any  one  individual  may  become  crim- 
inal if  done  by  combination  among  several, 
there  can  be  no  doubt."  So  in  Pickett  v. 
Walsh,  192  Mass.  572,  6  L.R.A.(N.S.)  1067, 
116  Am.  St.  Rep.  272,  78  N.  E.  753,  7  Ann. 
Cas.  638,  it  was  held  among  other  things 
that  ''what  is  lawful  if  done  by  an  indi- 
vidual may  become  unlawful  if  done  by  a 
combination  of  individuals."  And  see  the 
cases  collected  on  page  582  of  192  Mass.  in 
that  opinion.  This  principle  is  peculiarly 
applicable  to  cases  like  the  one  at  bar. 
There  is  no  such  thing  in  our  modern 
civilization  as  an  independent  man.  No 
single  individual  could  continue  even  to 
exist,  much  less  to  enjoy  any  of  the  com- 
forts and  satisfactions  of  life,  without  the 
society,  sympathy,  and  support  of  at  least 
some  of  those  among  whom  his  lot  is  cast. 
Every  individual  has  the  right  to  enjoy 
these,  and  is  bound  not  to  interfere  with 
the  enjoyment  of  them  by  others.  That 
right  indeed  is  usually  one  of  merely  moral 
obligation,  incapable  of  enforcement  by  the 
courts,  but  it  is  none  the  less  an  actual 
wrong  for  any  body  of  men  actively  to  cause 
the  infringement  of  that  right  in  definite 
particulars;  and  especially  where  such  an 
infringement  is  made  possible  only  by  the 
concerted  action  of  many  in  combination 
against  one,  and  results  in  direct  injury  to 
his  business  or  property,  the  courts  should 
Interfere  for  the  protection  of  that  person. 
In  Worthington  v.  Waring,  167  Mass.  421, 
20  L.R.A.  342,  34  Am.  St.  Rep.  294,  32  N. 
E.  744,  where  the  court  refused  to  enjoin 
the  defendants  from  putting  the  names  of 
the  plaintiffs  upon  a  blacklist,  and  thus 
making  it  impossible  for  them  to  obtain 
in  that  neighborhood  employment  in  their 
trade,  there  was  a  misjoinder  of  plaintiffs. 
Apart  from  this  technical  difficulty,  the  de- 
cision was  put  upon  the  ground  that,  while 
courts  of  equity  may  protect  property  from 
threatened  injury  when  the  property  rights 
are  equitable,  or  when  they  cannot  be  pro- 
51  L.R.A.(N.S.) 


tected  adequately  at  law,  yet  equity  has  in 
general  no  jurisdiction  to  restrain  the  com- 
mission of  crime,  or  to  assess  damages  for 
torts  already  committed,  and  the  rights 
there  alleged  to  have  been  violated  were 
said  to  be  merely  personal  rights,  and  not 
rights  of  property.  That  case  is  not  appli- 
cable here,  for  the  rights  now  in  question 
are  distinctly  property  rights.  According- 
ly, we  need  not  consider  whether  the  doc- 
trine of  that  case  can  be  reconciled  with 
our  later  decisions,  or  whether  it  now 
would  be  followed  if  the  same  state  of  facts 
were  again  presented. 

The  question  of  damages  remains  to  be 
dealt  with.  Upon  that  we  find  no  error 
in  the  master's  report.  That  the  plaintiffs 
have  sustained  substantial  damage  is  mani- 
fest; and  the  mere  facts  that  it  may  be  im- 
possible to  determine  the  total  amount  of 
their  loss,  and  that  it  may  be  difficult  to 
ascertain  with  absolute  certainty  the  money 
value  of  even  the  damages  that  can  be 
proved,  is  no  reason  for  refusing  to  allow 
to  the  plaintiff  what  has  been  found  to  be 
capable  of  substantial  proof.  Fox  v.  Hard- 
ing, 7  Cush.  516;  Speirs  v.  Union  Drop 
Forge  Co.  180  Mass.  87,  61  N.  E.  825;  C. 
W.  Hunt  Co.  V.  Boston  Elev.  R.  Co.  199 
Mass.  220,  235,  85  N.  £.  446,  et  seq.;  De 
Minico  v.  Craig,  207  Mass.  593,  600,  42 
L.R.A.(N.S.)  1048,  94  N.  E.  317.  We  find 
nothing  inconsistent  with  this  in  Todd  v. 
Keene,  167  Mass.  157,  45  N.  E.  81;  John 
Hetherington  &  Sons  v.  William  Firth  Co. 
210  Mass.  8,  23,  95  N.  E.  961,  et  seq.,  or 
the  other  cases  relied  on  by  the  defendants. 
Doubtless  merely  speculative  damages  or 
any  damages  that  have  not  been  proved  can- 
not be  recovered;  but  this  does  not  require 
absolute  mathematical  demonstration,  or 
prevent  the  drawing  of  reasonable  inferen- 
ces from  the  facts  and  circumstances  in 
evidence. 

The  result  is  that  the  plaintiffs  are  en- 
titled to  a  decree  enjoining  the  defendants 
from  keeping  the  names  of  the  plaintiffs 
upon  their  imfair  list,  from  threatening  to 
strike  or  to  leave  the  work  of  any  owner, 
builder,  or  contractor  by  reason  of  such 
persons  having  purchased  masons'  supplies 
from  the  plaintiffs  or  having  dealt  other- 
wise w^ith  the  plaintiffs,  and  from  ordering 
or  inducing  any  strike  against  an  owner, 
builder,  or  contractor  for  such  reason,  and 
that  the  plaintiffs  shall  recover  from  the 
defendants  the  sum  of  $500  with  interest 
from  the  date  of  the  filing  of  the  master's 
report,  and  their  costs  of  suit,  and  have 
execution  therefor. 

So  ordered. 
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Specific  performance  —  of  stock  pooling 
contract. 

1.  Specific  performance  will  not  be  grant- 
ed of  an  agreement  between  holders  of  stock 
in  a  corporation  to  vote  it  in  block  as  di- 
rected by  a  majority  of  the  contractors, 
even  though  the  agreement  is  valid,  but  the 
parties  will  be  left  to  their  remedy  at  law 
for  a  breach. 


Same  —  transfer  of  stock. 

2.  A  desire  on  the  part  of  a  minority  stock- 
holder in  a  corporation  to  become  a  roajori* 
ty  stockholder  is  not  sufficient  to  take  an 
agreement  for  transfer  of  stock  out  of  the 
rule  that  specific  performance  of  such  agree- 
ment will  not  be  enforced,  in  the  absence 
of  peculiar  circumstances  which  leave  the 
remedy  at  law  inadequate. 

(March  13,  1014.) 

APPEAL  by  complainant  from   a  judg- 
ment of  the  Superior  Court  for  King 
County  dismissing  an  action  brought  to  en- 
force specific  performance  of  a  stock  pool- 
ing contract.    Affirmed. 
The  facta  are  stated  in  the  opinion. 


Note.  —  Specific   performance    of  stock 
pooling  agreement. 

As  to  specific  performance  of  contract  for 
sale  of  corporate  stock,  see  notes  to  Ryan 
V.  McLanc,  60  L.K.A.  501,  and  Hojfg  v.  Mc- 
Guffin,  31  L.R.A.(N.S.)  491.  Where  the 
purpose  of  the  sale  is  to  enable  the  pur- 
chaser to  secure  control  of  the  corporation, 
the  question  is  analogous  to  the  one  raised 
by  the  present  note.  Cases  on  that  point 
are  not,  however,  within  the  scope  of  this 
note,  which  is  limited  to  pooling  agreements 
for  the  purpose  of  controlling  the  corpora- 
tion witnout  obtaining  actual  ownership  of 
the  majority  of  the  stock. 

By  reference  to  cases  cited  in  the  notes  to 
Morel  V.  Hoge,  16  L.R.A.(N.S.)  1136,  and 
Carnegie  Trust  Co.  v.  Security  L.  Ins.  Co. 
31  L.R.A.(N.S.)  1186,  it  will  be  seen  that 
the  decisions  are  not  in  complete  harmony 
as  to  the  validity  of  agreements  to  control 
the  voting  power  of  corporate  stock,  most 
of  the  cases  turning  either  upon  the  form 
of  the  agreement  or  the  purpose  for  which 
the  control  is  sought.  For  the  purpose  of 
the  present  note,  the  validity  of  the  agree- 
ment is  assumed,  and  the  question  consid- 
ered is  simply  whether  specific  performance 
is  an  available  remedy. 

While  stock  pooling  agreements  made  for 
the  purpose  of  controlling  the  corporation 
are  very  common,  practically  all  the  cases 
involve  attacks  upon  their  legality  in  vari- 
ous forms,  including  petition  for  enjoining 
their  execution,  rather  than  for  specific 
perforn^ance.  See  cases  in  note  to  which 
reference  has  been  made,  supra.  The  hold- 
ing in  Gleasoiv  v.  Eables,  that  such  agree- 
ment, even  if  valid,  cannot  be  the  basis  of 
a  suit  by  one  of  the  contracting  parties 
for  specific  performance,  finds  support  in 
Gage  V.  Fisher,  infra,  though  the  court  in 
that  case  was  not  obliged  to  pass  directly 
upon  the  point,  and  in  the  dictum  in  Fre- 
mont V.  Stone,  infra.  While  a  few  cases 
are  cited,  infra,  apparently  indicating  an 
opposite  view,  none  of  them  are  squarely 
in  point.  Therefore,  it  may  be  said  that 
the  law  is  not  well  settled  as  yet,  but  that 
the  general  trend  of  opinion  seems  to  sup- 
port the  holding  in  Glcabon  v.  £abi.es. 
61  L.R.A.(N.S.)  60 


While  Gage  v.  Fisher,  6  N.  D.  207,  31 
L.R.A.  657,  66  N.  W.  800,  was  not  a  suit 
for  specific  performance,  the  holding  is 
based  upon  the  proposition  that  "a  court  of 
equity  should  never  specifically  enforce  a 
contract  by  which  one  person  agrees  that 
another  should  control  his  stock  without 
purchasing  it,  where  the  sole  ground  of  the 
appeal  to  equity  is  the  desire  of  the  party 
making  the  appeal  to  secure  control  of  a 
corporation  through  the  use  of  the  stock  he 
is  tnus  seeking  to  control."  The  court  said: 
"Ihe  case  before  us  presents  a  stronger 
one  against  the  exercise  of  the  equitable 
powers  of  the  courts  to  enforce  specific 
performance  than  a  contract  for  the  pur- 
chase of  stock;  for  here  the  contract  was 
to  give  the  minority  stockholder  the  right 
to  dominate  and  direct  the  judgment  of  the 
plaintiff,  as  stockholder,  in  the  voting  of 
his  stock,  without  owning  the  stock  him- 
self. Every  other  stockholder  in  the  bank 
had  the  right  to  demand  that  the  plaintiff 
should,  if  he  desired  so  to  do,  exercise  at 
the  very  time  of  the  annual  meeting  his  own 
judgment  as  to  the  best  interests  of  all  the 
stockholders,  untrammeled  by  dictation,  and 
unfettered  by  the  obligation  of  any  contract. 
We  know  of  no  case  where  a  court  of  equity 
has  enforced  such  an  agreement.  We  re- 
gard as  controlling  on  this  question  the 
rule  that  an  irrevocable  proxy  to  vote  stock 
is  revocable.     See  Cook,  Corp.  §  610,  note, 

In  Fremont  v.  Stone,  42  Barb.  160,  the 
court  refused  to  decree  specific  performance 
of  a  contract  by  which  some  of  the  defend- 
ants stipulated  with  the  plaintiff  that,  on 
payment  by  him  of  a  certain  amount  for  a 
certain  number  of  shares  of  stock  in  a  rail- 
road company  then  belonging  to  them,  new 
directors,  to  be  nominated  by  the  plaintiff 
and  his  copurchaser,  should  be  substituted 
in  the  place  of  all  the  other  directors  except 
defendants,  who  were  directors  at  the  time. 
It  does  not  appear  how  the  change  was  to 
be  brought  about.  The  decision  is  based 
upon  the  proposition  that  the  contract  was 
contrary  to  public  policy  and  therefore  in- 
valid, but  the  court  said:  "If  the  subject- 
matter  of  this  contract  was  of  that  species 
which  would  authorize  a  court  of  equity  to 
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Messrs.  Ilnghes,  McMicken,  Dovell,  & 
Ramsey,  for  appellant: 

The  contract  relied  upon  is  valid. 

Winsor  v.  Commonwealth  Coal  Co.  63 
Wash.  62,  33  L.R.A.(N.S.)  63,  114  Pac. 
908;  Carnegie  Trust  Co.  v.  Security  L.  Ins. 
Co.  Ill  Va.  1,  31  L.R.A.(N.S.)  1195,  68 
8.  E.  412,  21  Ann.  Cas.  1287;  Faulds  v. 
Yates,  57  111.  416,  11  Am.  Rep.  24,  3  Mor. 
Min.  Rep.  551;  Beach,  Corp.  §  304;  Smith 
y.  San  Francisco  k  M.  P.  R.  Co.  115  Cal. 
584,  35  L.R.A.  309,  56  Am.  St.  Rep.  131, 
47  Pac.  582;  Brightman  v.  Bates,  175  Mass. 
105,  55  N.  E.  809;  Chapman  y.  Bates,  61 
N.  J.  Eq.  658,  88  Am.  St.  Rep.  459,  47 
Atl.  641;  Weber  y.  Delia  Mountain  Min. 
Co.  14  Idaho,  404,  94  Pac.  441;  Hey  v. 
Dolphin,  92  Hun,  230,  36  N.  Y.  Supp.  627; 
Brown  v.  Pacific  Mail  S.  S.  Co.  5  Blatchf. 
525,  Fed.  Cas.  No.  2,025. 

For  a  violation  of  the  contract  a  remedy 
is  available. 

Whipple  v.  Lee,  46  Wash.  266,  89  Pac. 
712;  Cole  V.  Price,  22  Wash.  18,  60  Pac. 
153;   Boothe  v.  Summit  Coal  Min.  Co.  55 


Wash.  167,  104  Pac.  207,  19  Ann.  Cas. 
1255. 

Equity  will  not  permit  the  trust  to  be 
destroyed  because  of  failure  of  the  trustees 
to  carry  out  its  purposes. 

Cone  y.  Cone,  61  S.  C.  512,  39  S.  E.  748; 
Griswold  v.  Sackett,  21  R.  I.  206,  42  Atl. 
868. 

An  interest  in  corporate  stock  is  such  an 
interest  as  a  party  is  entitled  to  have  in 
specie,  and  for  that  reason,  damages  at  law 
not  furnishing  an  adequate  remedy,  spe- 
cific performance  of  an  obligation  to  trans- 
fer is  decreed. 

Krohn  v.  Williamson,  62  Fed.  8G9;  2G 
Am.  k  Eng.  Enc.  Law,  122;  Dcmnison  v. 
Keasby,  200  Mo.  408,  98  S.  W.  546;  Treas- 
urer y.  Commercial  Coal  Min.  Co.  23  Cal. 
390,  13  Mor.  Min.  Rep.  360;  Krouse  v. 
Woodward,  110  Cal.  038,  42  Pac.  1084; 
Sherwood  v.  Wallin,  1  Cal.  App.  532,  82 
Pac.  566;  Frue  v.  Houghton,  6  Colo.  318; 
Johnson  v.  Brooks,  93  N.  Y.  337;  Northern 
C.  R.  Co.  V.  Walworth,  193  Pa.  207,  74 
Am.  St.  Rep.  683,  44  Atl.  253;  O'Neill  v. 
Webb,  78  Mo.  App.  1. 


interpose  in  the  manner  required  in  this 
complaint,  the  object  and  nature  of  it  would 
forbid  any  such  interposition." 

But  in  Smith  v.  San  Francisco  &  N.  P. 
R.  Co.  115  Cal.  584,  35  L.R.A.  309,  56  Am. 
St.  Rep.  119,  47  Pac.  582,  three  persons, 
preliminary  to  and  at  the  time  of  purchas- 
ing a  number  of  shares  of  stock,  entered 
into  an  agreement  that  all  the  shares 
should  be  voted  as  a  unit  for  a  period  of 
five  years,  in  accordance  with  a  decision  of 
a  majority  of  the  contracting  parties,  to  be 
determined  by  ballot,  and  separate  certifi- 
cates were  issued  to  each  of  the  parties  for 
one  third  of  the  lot  of  shares  purchased. 
One  of  the  parties  offered  his  oallot  for 
the  plaintifT,  who  was  a  candidate  for  di- 
rector other  than  the  one  designated  by  the 
other  two  contracting  parties,  but  the  vote 
was  rejected  by  the  chairman  of  the  meet- 
ing, and  the  other  two  parties  to  the  con- 
tract were  allowed  to  vote  the  entire  lot  of 
shares  as  a  unit  for  the  candidate  of  their 
choice.  That  candidate  was  declared  elected 
director  by  the  chairman  of  the  meeting, 
although  the  voting  power  of  the  protest- 
ing member's  share  was  determinative  of 
the  election  as  between  him  and  the  plain- 
tiff. This  was  a  statutory  proceeding  for 
the  purpose  of  having  it  declared  that  plain- 
tiff was  elected  instead  of  defendant,  who 
had  been  declared  elected  by  the  chairman. 
It  was  held  that  the  contract  was  not 
against  public  policy,  that  it  was  valid, 
and  that  defendant  had  been  legally  elected. 
While  it  was  not  necessary  that  the  court 
act  affirmatively  in  order  to  give  effect  to 
this  contract,  the  holding  had  the  effect  of 
the  decree  of  specific  performance.  The 
holding  is  not  based  upon  the  theory  of 
noninterference  by  the  court,  but  upon  the 
theory  that  the  decision  of  the  chairman 
61  L.RJ1.(N.S.) 


was  correct.  It  was  held  that  the  contract 
was  in  substance  an  informal,  irrevocable 
proxy. 

The  holding  in  Greenwell  v.  Porter  [1902  J 
1  Ch.  530,  71  L.  J.  Ch.  N.  S.  243,  86  L.  T. 
N.  S.  220,  9  Manson,  85,  while  not  clearly 
dccisive  of  the  question  here  considered, 
furnishes  some  indication  that  under  cer- 
tain circumstances  specific  performance  of 
an  agreement  to  vote  for  certain  persons 
may  be  decreed  by  the  English  court.  The 
defendants,  as  executors  holding  a  ma- 
jority of  the  shares  of  stock  of  a  corpora- 
tion, as  well  as  a  few  shares  belonging  to 
themselves  as  individuals,  induced  the  plain- 
tiff to  purchase  some  of  the  shares  from 
them  as  executors,  by  agreeing  that  as  long 
as  they  held  any  shares  either  as  executors 
or  as  individuals  they  would  use  the  voting 
power  of  such  shares  for,  and  not  against, 
two  specified  persons  for  directors;  three 
of  the  four  defendants,  in  violation  of  the 
agreement,  voted  against  one  of  the  persons 
named,  and  plaintiff  asked  for  an  injunc- 
tion restraining  them  from  so  voting  at  a 
second  or  subsequent  meeting.  The  injunc- 
tion was  granted  over  defendants'  objec- 
tion that  the  agreement  was  ultra  vires 
and  a  delegation  of  their  powers  by  the 
executors,  and  that  it  was*  inconsistent  ith 
the  duty  of  the  defendants  as  directors  of 
the  company.  The  court  points  out,  how- 
ever, that  the  plaintiff  does  not  claim  to 
make  the  defendants  vote  in  accordance  with 
the  agreement,  but  claims  an  intention  to 
restrain  them  from  voting  against  the  re- 
election of  the  party  named.  The  decision 
had  the  same  effect  as  a  decree  for  specific 
performance,  since  plaintiff's  candidate  did 
not  need  the  votes,  provided  they  were 
not  cast  for  the  opponent.  J.  W.  M. 
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Messrs.  Kerr  Sk  Mc€k>rd,  for  respond- 
ent: 

Even  though  pooling  contracts  generally, 
if  baaed  upon  no  illegal  consideration  and 
not  against  public  policy,  may  be  valid  and 
upheld  by  the  courts,  the  contract  now  be- 
fore the  court  is  contrary  to  public  policy 
and  is  based  upon  an  illegal  consideration, 
and  is  therefore  unenforceable. 

0  Cyc.  566;  Meguire  v.  Corwine,  101  U. 
S.  108,  25  L.  ed.  899;  Union  Cent.  L.  Ins. 
Go.  V.  Berlin,  33  G.  G.  A.  274,  62  U.  S. 
App.  223,  90  Fed.  779;  Hampton  ▼.  Bu- 
chanan, 51  Wash.  155,  98  Pac.  374;  Quern- 
sey  V.  Cook,  120  Mass.  501;  Forbes  v.  Mc- 
Donald, 54  Gal.  98;  Woodruff  v.  Went- 
worth,  133  Mass.  309;  Noel  v.  Drake,  28 
Kan.  265,  42  Am.  Rep.  162;  Gage  v.  Fisher, 
5  N.  D.  297,  31  L.R.A.  567,  65  N.  W.  809; 
Trist  ▼.  Child  ('Burke  v.  Child)  21  Wall. 
441,  22  L.  ed.  623;  Hazelton  ▼.  Sheckells, 
202  U.  S.  71,  50  L.  ed.  939,  26  Sup.  Ct. 
Rep.  567,  6  Ann.  Gas.  217;  Pueblo  &  A. 
Valley  R.  Co.  v.  Taylor,  6  Colo.  1,  45  Am. 
Rep.  513;  Moses  v.  Scott,  84  Ala.  608,  4 
So.  742;  Fisher  v.  Bush,  35  Hun,  641; 
Mississippi  &  M.  R.  Co.  v.  Cromwell, 
91  U.  8.  643,  23  L.  ed.  367;  Foil's  Ap- 
peal, 91  Pa.  434,  36  Am.  Rep.  671;  Wonson 
V.  Fenno,  129  Mass.  405;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.  68  Pa.  173,  8  Am. 
Rep.  159;  Kennedy  v.  Monarch  Mfg.  Co. 
123  Iowa,  344,  98  N.  W.  796;  Greason  v. 
Ketcltas,  17  N.  Y.  491;  Hopkins  v.  Gil- 
man,  22  Wis.  476;  Gray  v.  Bloomington  k 
N.  R.  Co.  120  111.  App.  159;  Wanneker  v. 
Hitchcock,  38  Fed.  385. 

Equity  will  not  appoint  a  receiver  when 
no  substantial  good  would  result,  or  where 
the  trust  is  a  personal  confidence  reposed 
by  the  settler  in  his  appointee. 

39  Cyc.  279;  2  Bates,  Partn.  §§  585-596. 

The  agreement  of  March  20th,  1903,  does 
not  constitute  a  trust,  and  equity  has  no 
jurisdiction  to  appoint  a  trustee  or  receiver. 

2  Cook,  Corp.  2d  ed.  1711;  39  Cyc.  76; 
Young  V.  Mercantile  Trust  Co.  140  Fed.  61; 
Decker  v.  Schulze,  11  Wash.  47,  27  L.R.A. 
335,  48  Am.  St.  Rep.  858,  39  Pac.  261. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  brought  this  action  against 
the  respondent  to  compel  the  specific  per- 
formance of  a  contract  entered  into  between 
them,  concerning  the  management  and  con- 
trol of  certain  shares  of  the  capital  stock 
of  the  American  Savings  Bank  k  Trust 
Company.  On  filing  his  complaint  the  ap- 
pellant applied  for  a  temporary  injunc- 
tion, and  for  the  appointment  of  a  trustee 
to  take  charge  of  the  stock  in  question  pend- 
ing a  trial  of  the  action.  This  application 
was  resisted  by  the  respondent  and  denied 
§;  ^.p,A.(N.S,) 


by  the  court.  Thereafter  a  demurrer  was 
interposed  and  sustained  to  the  complaint, 
and  the  action  dismissed.  This  appeal  is 
from  the  order  of  the  court  denying  the 
application,  and  from  the  judgment  of  dis- 
missal. 

The  contentions  of  the  appellant  can  best 
be  stated  in  his  own  language,  and  we  here- 
with set  forth  his  complaint  at  length: 

"Comes  now  the  plaintiff  and  complain- 
ing of  the  defendant  alleges: 

"I.  That  on  or  about  the  20th  day  of 
Marcli,  3903,  this  plaintiff  and  defendant, 
together  with  one  J.  J.  Haggerty,  were  the 
owners  of  certain  shares  of  the  capital  stock 
of  the  American  Savings  Bank  k  Trust 
Company,  a  banking  corporation  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Washington,  and  then 
and  there  doing  a  general  banking  and 
trust  business  in  the  city  of  Seattle,  state 
of  Washington,  each  being  the  owner  of 
approximately  174  shares  of  said  capital 
stock;  and  the  said  plaintiff  and  defendant 
and  the  said  J.  J.  Hajifgcrty  were  at  said 
time  desirous  of  and  contemplating  the  ac- 
quisition of  additional  shares  of  the  capital 
stock  of  said  American  Savings  Bank  k 
Trust  Company.  Thereupon,  and  in  con- 
sideration of  the  premises,  the  said  plain- 
tiff and  the  defendant  and  the  said  J.  J. 
Haggerty  did  make  and  enter  into  a  certain 
agreement  with  regard  to  the  said  capital 
stock  then  owned  or  thereafter  to  be  ac- 
quired by  them,  and  each  of  them,  a  copy 
of  which  said  agreement  is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  of 
this  complaint. 

"II.  In  consideration  of  the  making  of 
said  agreement  so  referred  to  as  'Exhibit 
A,'  this  plaintiff  acquired  additional  shares 
of  the  capital  stock  of  said  American  Sav- 
ings Bank  k  Trust  Company,  so  that  plain- 
tiff is  now  the  owner  and  holder  of  511 
shares  of  the  capital  stock  of  said  corpor- 
ation. 

"III.  Subsequent  to  the  making  of  said 
agreement,  the  said  J.  J.  Haggerty  disposed 
of  the  capital  stock  of  the  said  corpo- 
ration then  owned  and  held  by  him  to  one 
Bonnafield,  and  thereafter  this  plaintiff, 
with  the  knowledge  and  consent  of  defend- 
ant, purchased  from  said  Bonnaficld,  from 
one  Minahan,  one  Grant,  and  one  O'Brien 
353  shares  of  the  capital  stock  of  said  cor- 
poration at  the  price  of  $240  per  share, 
which  said  shares  were  thereupon  and  there- 
after held  by  the  plaintiff  subject  to  the 
terms  of  said  agreement  referred  to  as  'Ex- 
hibit A.'  Thereafter  the  said  defendant  was 
desirous  of  acquiring  262  shares  of  the 
capital  stock  of  said  corporation,  so  held 
by  this  plaintiff  as  aforesaid,  and  the  plain- 
tiff then  and  there  transferred  to  the  said 
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defendant  262  shares  of  the  capital  stock 
of  said  corporation  so  acquired  by  him  as 
aforesaid,  at  said  price  of  $240  per  share, 
with  the  express  understanding  and  agree- 
ment that  the  same  would  be  held  by  the 
said  defendant  at  all  times  subject  to  the 
terms  and  conditions  of  the  agreement  re- 
ferred to  as  'Exhibit  A.' 

"IV.  Thereafter  the  said  defendant  ac- 
quired additional  shares  of  the  capital 
stock  of  said  corporation,  so  that  he,  the 
said  defendant,  now  holds  776  shares  of  the 
capital  stock  of  said  corporation. 

''V.  Disregarding  the  provisions  of  said 
contract,  hereinbefore  referred  to  as  'Ex- 
hibit A,'  that  the  holdings  of  stock  owned 
and  controlled  by  the  parties  to  said  agree- 
ment should  be  voted  together  as  if  one 
holding  in  all  matters  pertaining  to  the 
voting,  managing,  controlling,  and  officer- 
ing the  corporation,  and  that  the  entire 
holdings  of  stock  owned  and  controlled  by 
the  plaintiff  and  defendant  should  be  voted 
together  upon  all  matters  arising  in  the 
corporation  wherein  the  stockholders  are 
called  upon  to  vote,  the  said  defendant  has 
refused  to  co-operate  with  the  plaintiff  in 
voting  their  joint  holdings  of  stock  at  stock- 
holders' meetings,  or  in  any  matter  per- 
taining to  the  managing,  controlling,  and 
officering  of  the  corporation,  and  threatens 
to  continue  to  do  so.  The  defendant  by 
reason  of  the  fact  that  he  has  secured  a  vot- 
ing alliance  with  other  stockholders  in  said 
corporation,  and  by  reason  of  the  further 
fact  that  he  disregards  the  agreement  here- 
inbefore referred  to  with  this  plaintiff,  is 
able  to  and  does  control  the  said  banking 
corporation. 

"VI.  At  the  time  of  making  of  said 
agreement,  said  plaintiff  was  the  manager 
and  one  of  the  directors  of  said  banking 
corporation.  The  said  defendant  in  combi- 
nation with  other  stockholders  as  aforesaid, 
and  by  disregarding  the  rights  of  said  plain- 
tiff under  said  contract,  has  attempted  to 
remove  the  said  plaintiff  as  manager  and 
director  of  said  banking  corporation,  and, 
unless  this  defendant  is  enjoined  by  order 
of  your  honorable  court  from  disregarding 
the  rights  of  the  said  plaintiff  under  said 
contract,  will  remove  the  said  plaintiff  as 
manager  and  director  of  said  banking  cor- 
poration, and  deprive  him  of  any  voice  in 
the  management  of  the  affairs  thereof. 

"VII.  By  disregarding  the  rights  of  the 
said  plaintiff  under  said  contract,  and  by 
voting  the  capital  stock  now  held  by  liim 
without  regard  to  this  plaintiff  or  the 
rights  of  Faid  plaintiff  under  said  contract, 
the  said  defendant  has  chosen  and  placed  in 
control  of  the  affnirs  of  said  corporation 
trustpos  and  officers  who  are  entirely  sub- 
servient to  him.  The  said  trustees  and 
51  I..R.A.(N,S,) 


officers  have  by  his  direction  and  procure- 
ment denied  to  this  plaintiff,  though  a 
director  and  officer  of  said  banking  corpo- 
ration, access  to  the  books  and  papers  there- 
of, so  that  this  plaintiff  is  unable  to 
properly  perform  his  duties  and  the  duties 
imposed  by  law  upon  him  as  an  officer  and 
director  of  said  banking  corporation. 

"VIII.  The  said  J.  J.  Haggerty,  having 
as  aforesaid  disposed  of  his  interest  In  the 
capital  stock  of  said  corporation,  has  de- 
clined to  act  further  in  determining  how 
said  capital  stock  so  referred  to  in  said 
agreement  should  be  voted.  The  said  de- 
fendant wrongfully  and  fraudulently,  and 
with  intent  to  deprive  the  said  plaintiff  of 
any  voice  in  the  management  of  said  cor- 
poration, and  with  wrongful  and  fraudu- 
lent intent  to  violate  the  terms  of  said 
agreement,  has  refused  and  still  continues 
to  refuse,  and  threatens  to  continue  to  re- 
fuse, to  co-operate  with  the  said  plaintiff 
in  determining  how  the  vote  of  the  shares 
of  the  capital  stock  so  owned  by  the  plain- 
tiff and  defendant  shall  be  cast  upon  any 
matter  arising  in  the  corporate  meetings 
and  affecting  the  control  or  management  of 
the  corporation,  so  that,  by  reason  of  the 
refusal  of  the  defendant  to  co-operate  as 
aforesaid,  said  776  shares  of  the  capital 
stock  of  said  corporation  now  held  by  the 
defendant,  and  said  511  shares  of  the  cap- 
ital stock  of  said  corporation  now  held  by 
the  said  plaintiff,  which  said  stock  so  held 
constitutes  a  majority  of  the  capital  stock 
of  said  corporation,  cannot  be  voted  as  is 
contemplated  by  the  terms  of  said  agreement, 
and  will  therefore  be  robbed  of  its  function 
and  greatly  depreciate  in  value,  unless  the 
court  shall  appoint  a  trustee  to  take  pos- 
session of  said  capital  stock  and  vote  the 
same  at  stockholders'  meetings  of  said  cor- 
poration so  long  as  the  said  plaintiff  and 
defendant  do  not  agree  as  to  the  way  in 
which  the  votes  of  said  capital  stock  so 
jointly  held  by  them  as  aforesaid  shall  be 
cast. 

"IX.  It  is  necessary,  in  order  that  the 
rights  assured  tlie  said  plaintiff  by  the  con- 
tract marked  'Exhibit  A'  be  conserved  to 
liim,  that  an  officer  of  this  court  shall  take 
poa<;es8ion  of  the  said  776  shares  of  the 
capital  stock  of  said  corporation  now  held 
by  the  defendant,  and  the  said  611  shares 
of  said  corporation  now  held  by  the  plain- 
tiff, and  sell  the  same,  unless  the  said  plain- 
tiff and  defendant  will  agree  as  to  the 
manner  in  which  all  of  said  shares  of  the 
capital  stock  shall  be  voted  at  stockholders' 
meetings  of  said  corporation. 

VX.  On  the  14th  day  of  January,  1»13, 
will  be  held  the  annual  meeting  of  the  stock- 
holders of  said  corporation  for  the  election 
of  trustees  and  officers  and  the  transactioQ 
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of  other  business  relative  to  the  manage- 
ment of  said  institution,  so  that  an  emer- 
gency exists,  and  it  will  be  necessary  that 
a  trustee  be  appointed  to  take  possession 
of  and  vote  said  capital  stock  now  held  by 
the  plaintiff  and  defendant  pending  the 
final  determination  of  this  action  and  prior 
to  said  stockholders'  meeting  on  January 
14,  1013.  Unless  the  said  defendant  is  en- 
joined by  order  of  this  court,  he  will  vote 
said  shares  of  the  capital  stock  so  owned 
and  held  by  him  at  said  stockholders'  meet- 
ing on  January  14,  1913,  in  disregard  of 
said  agreement  and  the  rights  of  said  plain- 
tiff thereunder,  to  the  great  and  irreparable 
damage  of  the  said  plaintiff. 

''Wherefore  this  plaintiff  prays  that  the 
said  defendant  be  enjoined  from  voting  any 
shares  of  the  capital  stock  of  said  corpora- 
tion owned  or  controlled  by  him  without 
agreeing  with  this  plaintiff  as  to  how  the 
vote  of  said  stock  shall  be  cast  at  any  stock- 
holders' meeting;  that  an  officer  of  this 
court  be  appointed  to  take  possession  of 
all  of  the  capital  stock  of  said  corporation 
held  by  the  plaintiff  and  the  defendant,  and 
that  such  officer  forthwith  cause  said  stock 
to  be  sold  in  the  open  market,  the  proceeds 
thereof  to  be  distributed  ratably  between  the 
plaintiff  and  the  defendant,  and  that  pend- 
ing said  disposition  said  officer  shall  cast 
the  vote  of  said  capital  stock  at  all  stock- 
holders' meetings  of  said  corporation. 

"And  further  prays  that  pending  the 
final  determination  of  this  action,  said  de- 
fendant be  restrained  from  voting  said  stock 
B.%  such  stockholders'  meeting  on  January 
14,  1913,  or  at  any  time  to  which  said 
meeting  may  be  adjourned,  without  agree- 
ing with  said  plaintiff  as  to  the  manner 
of  voting  said  stock. 

"And  plaintiff  further  prays  that  if  the 
said  defendant  shall  disavow  the  agreement 
under  which,  as  hereinbefore  set  forth,  said 
262  shares  of  the  capital  stock  of  said  cor- 
poration were  transferred  to  said  defendant 
by  this  plaintiff,  an  accounting  be  had,  and 
that  the  said  defendant  be  required  to  re- 
transfer  to  this  plaintiff  said  262  shares  of 
the  capital  stock  of  said  corporation  upon 
payment  to  the  said  defendant  of  $240  per 
share,  together  with  interest  at  legal  rate, 
less  dividends  which  have  been  paid  there- 
on, which  said  sum  the  said  plaintiff  avows 
his  willingness  to  pay  to  the  said  defendant 
whenever  this  court  shall  by  decree  de- 
termine the  amount  which  in  good  con- 
science should  be  paid  therefor. 

"And  further  prays  that  he  may  have  and 
recover  his  costs  and  disbursements  herein, 
and  have  such  other  and  further  relief  as  to 
the  court  may  seem  meet  in  the  premises 
considered." 
61  L.R.A.(N.S.) 


Exhibit  A. 

This  agreement  made  and  entered  into 
this  20th  day  of  March  ▲.  D.  1003,  between 
J.  J.  Haggerty,  J.  P.  Qleason,  and  M. 
Earles,  witnesseth:  That,  whereas  all  said 
parties  are  stockholders  in  the  American 
Savings  Bank  &  Trust  Company,  a  banking 
corporation,  and  therefore  interested  in  the 
management  and  success  of  said  corpora- 
tion, and  to  that  end  each  of  the  parties 
hereto  agrees,  one  with  the  other,  that  all 
the  stock  owned  and  controlled  in  said 
corporation  by  each  of  the  parties  shall  be 
pooled  and  joined  as  if  one  holding  in  all 
matters  pertaining  to  the  voting,  managing, 
controlling,  and  officering  the  corporation, 
and  to  that  end  doth  each  enter  into  this 
agreement  one  with  the  other,  to  wit: 

First.  That  the  entire  holdings  of  stock 
owned  and  controlled  by  the  three  parties 
hereto  shall  be  voted  together  upon  all  mat- 
ters arising  in  the  corporation  wherein  the 
stockholders  are  called  upon  to  vote,  and 
such  vote  shall  be  cast  as  decided  by  a  ma- 
jority of  the  three  parties  hereto. 

Second.  That  in  the  absence  of  any  one 
of  the  parties  hereto,  his  stock  may  be 
voted  by  proxy  by  either  or  both  jointly  of 
the  other  parties  hereto,  and  shall  be  voted 
as  directed  in  such  proxy  or  as  decided  by  a 
majority  vote  as  before  stated  herein,  on 
any  matter  affecting  the  business  of  the 
corporation. 

Tliird.  That  as  trustee  of  the  corporation, 
each  of  the  parties  hereto  agrees  one  with 
the  other  to  abide  by  a  majority  decision, 
as  to  any  matter  arising  in  the  corporate 
meetings  and  affecting  the  control  and  man- 
agement of  the  corporation,  and  to  cast  his 
vote  on  any  such  matter  as  decided  by  a 
majority  of  the  parties  hereto. 

Fourth.  That  each  of  the  parties  hereto 
hereby  agrees  and  promises  one  to  the  other 
that  he  will  subscribe  for  and  take  such 
shares  of  stock  of  the  corporation  so  as  that 
the  joint  holdings  of  the  three  parties  lier-e- 
to  shall  at  all  times  constitute  and  be  a 
majority  of  all  the  outstanding  stock  of  the 
corporation,  and  that  each  shall  take  an 
equal  number  of  shares  to  that  end  at  any 
time  it  may  be  decided  by  the  board  of 
trustees  to  sell  additional  stock  to  that  at 
present  issued,  but  the  sale  of  additional 
stock  shall  be  sanctioned  and  agreed  to  by 
the  parties  hereto  only  when  they  and  each 
of  them  are  able  and  willing  to  increase 
their  holdings  as  herein  stated. 

Fifth.  That  in  case  either  of  the  parties 
hereto  wishes  to  sell  or  dispose  of  his  hold- 
ings in  the  stock  of  the  corporation,  he 
shall  give  the  right  and  option  to  purchase 
same,  to  the  other  parties  hereto,  for  at 
least  thirty  days,  at  the  then  actual  value 
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of  such  stock  as  determined  by  the  assets 
of  the  corporation,  before  offering  same  to 
any  other  party;  and  after  such  option  ex- 
pires, and  in  case  of  an  offer  of  purchase 
from  any  other  party,  the  parties  heieto 
shall  have  the  right,  and  the  option  is  here- 
by extended,  to  take  such  stock  at  any  price 
offered  by  any  other  party,  in  preference 
to  any  such  intending  purchasers  whatever: 
Provided,  that  for  a  period  of  five  years 
from  date  the  parties  hereto  agree  one  with 
the  other  that  neither  shall  sell  nor  offer 
for  sale,  except  to  one  another,  his  stock 
in  the  corporation,  unless  the  whole  pool  or 
holdings  of  the  parties  hereto  shall  be  sold 
together,  and  in  case  of  any  sale  a  ma- 
jority decision  of  the  parties  hereto,  as  to 
the  price,  shall  be  binding. 

Sixth.  This  agreement  shall  run  with  the 
stock  now  owned  by  the  parties  hereto,  as 
well  also  with  all  stock  hereafter  acquired 
by  the  parties  hereto,  and  shall  be  binding 
upon  the  parties  and  their  legal  represen- 
tatives until  such  time  as  dissolved  in  writ- 
ing by  mutual  consent.  This  agreement  is 
based  upon  a  valuable  consideration  which 
each  of  the  parties  hereto  hereby  acknowl- 
edge, one  unto  the  other. 

In  witness  whereof,  we,  the  parties  here- 
to, set  our  hands  and  seals  this  20th  day  of 
March,  A.  D.  1903. 

J.  J.  Haggo.rty, 
James   P.   Gleason, 
Michael  Earles. 

In  support  of  his  allegation  for  a  tem- 
porary injunction  and  for  the  appointment 
of  a  trustee,  the  appellant  filed  with  his 
complaint  his  own  siffidavit,  in  which  he 
set  forth  more  in  detail  the  matters  alleged 
in  his  complaint,  averring  specially  therein 
that  the  respondent  had,  since  the  time  of 
the  making  of  the  agreement  therein  re- 
ferred to  up  to  the  time  of  the  meeting  of 
the  stockholders  in  January,  1912,  recog- 
nized the  same  as  a  binding  obligation  be- 
tween the  parties  thereto,  and  had  voted 
his  stock  in  the  corporation  in  accordance 
with  the  provisions  thereof. 

The  respondent  filed  the  affidavit  of  him- 
self and  certain  of  the  trustees  and  ofiiccrs 
of  the  bank  in  opposition  to  the  applica- 
tion. In  his  own  affidavit  the  respondent 
took  issue  with  many  of  the  material  al- 
legations of  the  complaint.  While  he  ad- 
mitted the  execution  of  the  agreement  set 
forth  therein,  he  denied  that  it  had  ever 
been  acted  upon  by  the  parties  thereto,  and 
averred  that  upon  the  purchase  of  the  stock 
referred  to  in  the  complaint  as  the  Bonna- 
field,  Minahan,  Grant,  and  O'Brien  stock, 
the  matter  of  the  agreement  was  talked 
over  between  them,  and  it  was  then  mutually 
agreed  that  the  same  should  be  treated  and 
51  L.R.A.(N.S.) 


considered  as  an  absolute  nullity.  He  also 
denied  the  appellant's  version  of  the  pur- 
chase of  such  stock,  averring  that  the  same 
was  purchased  and  paid  for  by  himself  in- 
dividually  through  the  instrumentality  of 
one  Kavanaugh,  wlio  acted  as  agent  for  the 
several  holders,  and  that  he  afterwards,  at 
the  appellant's  request,  sold  the  appellant 
91  shares  of  his  holdings,  none  of  which  wan 
of  the  stock  purchased  through  Kavanaugh. 
He  denied  that  the  trustees  of  the  bank 
elected  at  the  January,  1912,  meeting  of 
the  stockholders  were  "dummy  trustees,"  or 
subservient  to  his  control,  or  that  he  had 
absolute  or  unlimited  control  of  the  bank; 
denied  that  he  had  in  combination  with 
other  stockholders,  or  otherwise,  attempt- 
ed to  remove  the  appellant  as  manager  and 
director  of  the  bank;  on  the  contrary  he 
averred  that  the  appellant  voluntarily  re- 
signed as  manager  on  being  confronted  with 
certain  of  his  acts  as  such  manager,  and 
that  he  was  still  a  director  of  the  bank; 
denied  that  he  had  refused  the  appellant  ac- 
cess to  the  books  of  the  bank;  and  averred 
that  the  appellant  had,  on  the*  contrary, 
been  expressly  tendered  the  privilege  of  ex- 
amination at  any  time  when  such  examina- 
tion would  not  interfere  with  the  conduct 
of  the  business  of  the  bank.  He  specially 
averred  that  he  had  refused,  and  would  con- 
tinue to  refuse,  to  vote  his  stock  in  conjunc- 
tion with  that  of  the  appellant  under  the 
written  agreement.  The  respondent  further 
averred  that  the  appellant,  while  manag- 
er of  the  bank,  had,  in  furtherance  of  his 
private  businesf  and  business  adventures, 
mismanaged  the  business  of  the  bank,  caus- 
ing it  direct  losses  in  large  sums  of  money, 
and  that  the  bank  had  been  compelled  to 
cease  paying  dividends  for  a  time  that  these 
losses  might  be  recuperated  out  of  the  prof- 
its of  the  bank's  general  business. 

The  trustees  in  their  affidavits  averred 
their  independence  of  action.  They  denied 
coercion,  or  attempted  coercion,  of  their  acts 
as  such  trustees  by  the  respondent,  and  sub- 
stantiated the  respondent's  averments  of 
mismanagement  of  the  affairs  of  the  bank 
by  the  appellant. 

The  affidavits  of  the  officers  of  the  bank 
show,  among  other  things,  the  financial  con- 
dition of  the  bank.  It  was  shown  that  it 
had  an  unimpaired  capital  stock  of  $200,* 
000,  a  surplus  fund  of  $300,000,  and  a  de- 
posit of  upwards  of  $2,000,000,  and  that 
it  was  doing  a  legitimate  and  profitable 
banking  business.  Counter  affidavits  were 
filed  on  behalf  of  the  appellant  in  which 
the  charges  of  incompetency  and  misman- 
agement were  denied,  and  in  which  charges 
of  misconduct  in  the  management  of  the 
bank's  affairs  were  made  against  the  re- 
spondent.    It  was  charged  that  he  had  se- 
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cured  from  the  bank,  for  himself  and  for 
corporations  of  which  he  was  the  princi- 
pal stockholder,  loans  vastly  in  excess  of 
the  proper  limit;  that  the  state  bank  exam* 
iner  had  complained  of  these  excessive  loans, 
and  had  insisted  that  they  be  reduced,  and 
that  the  respondent's  enmity  towards  him 
as  manager  arose  when  he  insisted  on  a 
compliance  with  the  bank  examiner's  de- 
mands. A  reply  affidavit  was  filed  by  the 
respondent,  in  which  he  sought  to  show 
that  he  had  not  borrowed  from  the  bank  in 
excess  of  the  proper  limit,  and  that  the 
bank  examiner's  complaint  had  been  made 
on  misinformation,  that  all  of  the  loans 
made  him  from  the  bank  were  loans  on  call, 
that  he  stood  ready  at  any  time  to  pay  them 
on  demand,  and  that  the  appellant  made 
no  complaint  concerning  these  loans  until 
after  his  withdrawal  as  manager  of  the 
bank.  He  further  averred  that  he  at  that 
time  personally  owed  the  bank  nothing 
whatever;  that  he  was  indorser  on  paper 
for  others  to  the  extent  of  $38,280;  that 
he  was  worth,  over  and  above  his  debts  and 
liabilities,  more  than  $2,500,000;  that  the 
greater  part  of  the  paper  on  which  he  is 
indorser  is  secured  by  first  mortgage  on 
real  estate;  and  that  all  of  the  makers  of 
such  paper  are  of  themselves  abundantly 
able  to  pay  their  several  obligations  in  full. 

In  this  court  the  appellant  assigns  error 
upon  the  ruling  of  the  court  refusing  to 
grant  a  temporary  injunction,  refusing  to 
appoint  a  trustee  to  take  control  of  and 
vote  the  capital  stock  of  the  parties  pend- 
ing the  final  determination  of  the  action, 
and  in  sustaining  the  demurrer  to  the  com- 
plaint. He  argues  that  contracts  of  the 
nature  of  the  one  here  in  question  are  valid; 
that  while  such  contracts  have  been  often 
attacked  in  the  courts,  the  present  tendency 
is  to  uphold  them  in  the  absence  of  a  show- 
ing that  their  purpose  is  to  avoid  some  ex- 
press provision  of  the  law,  or  to  commit  a 
fraud  upon  other  stockholders;  "for,"  he 
concludes,  "there  is  nothing  inherently  ille- 
gitimate in  a  combination  by  certain  stock- 
holders whereby  they  may,  for  a  lawful  pur- 
pose, control  the  conduct  of  the  aflfairs  of  a 
corporation." 

Many  cases  are  cited  in  support  of  the 
contention,  among  which  is  the  case  from 
this  court  of  Winsor  v.  Commonwealth 
Coal  Co.  63  Wash.  62,  33  L.R.A.(N.S.)  63, 
114  Pac.  908.  We  shall  not,  however,  enter 
into  an  extended  review  of  the  cases  cited 
from  other  jurisdictions.  We  think  that  an 
examination  of  them  will  show  that  in  none 
of  them  has  the  court,  in  upholding  the 
contract,  gone  to  tite  extent  we  are  asked 
to  go  in  this  instance.  In  all  of  the  cases 
cited,  in  so  far  as  we  have  been  permitted 
to  consult  them,  the  contracts  relate  to 
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corporations  engaged  in  purely  private  en- 
terprises, having  no  public  or  trust  char- 
acter, and  in  which  the  suit  was  brought, 
either  by  a  minority  stockholder  to  restrain 
the  parties  to  the  contract  from  acting 
thereunder,  or  by  one  party  to  the  contract 
against  another  or  others  to  set  the  con- 
tract aside.  In  none  of  the  cases  was  the 
suit  to  compel  the  specific  performance  of 
the  contract.  The  case  cited  from  our  own 
court  is  of  the  same  character.  The  plain- 
tiff in  that  case,  prior  to  the  execution  of 
the  contract  of  which  he  complained,  was 
the  owner  of  the  majority  of  the  corpora- 
tion's capital  stock.  The  corporation  had 
become  embarrassed  financially,  and  was  in 
the  hands  of  a  receiver  appointed  by  the 
court  at  the  suit  of  a  creditor.  The  plain- 
tiff had  been  unsuccessful  in  his  endeavors 
to  extricate  it  from  its  difficulties.  While 
in  this  situation  he  entered  in  a  contract 
with  certain  of  the  defendants,  whereby 
they  agreed,  in  consideration  of  the  tranttfer 
to  them  of  certain  of  the  plaintiff's  stock, 
to  advance  sums  of  money  to  the  corpora* 
tion  so  that  it  could  be  taken  from  the 
hands  of  the  receiver,  and  put  back  upon 
a  working  basis;  the  contract  including  a 
pooling  agreement  to  continue  for  ten  years, 
under  which  the  remaining  stock  held  by 
the  plaintiff  was  pooled  with  that  of  the 
other  parties  to  the  contract  to  be  voted  by 
such  parties  during  the  continuance  of  the 
term  of  the  agreement.  The  contracting 
defendants  had  performed  their  part  of  the 
agreement,  in  so  far  as  it  was  then  capable 
of  being  performed,  and  had  advanced  large 
sums  of  money  to  the  use  of  the  corporation 
on  the  faith  of  the  agreement.  It  was 
sought  to  be  set  aside  on  two  grounds;  one 
that  the  plaintiff  had  been  overreached,  and 
the  other  that  the  agreement  was  void  as 
being  in  contravention  of  public  policy. 
This  court  denied  both  contentions,  say- 
ing with  respect  to  the  latter:  "The  agree- 
ment to  pool  the  stock  was  not  against  public 
policy,  because  there  was  nothing  unlawful 
about  it,  and  nothing  which  necessarily 
affected  the  rights  of  minority  stock- 
holders. Persons  owning  stock  have  the  un- 
qualified right  to  combine  their  interests  to 
secure  the  management  of  the  corporation 
when  such  management  is  fair  to  all  stock- 
holders alike.  ...  If  this  agreement 
had  been  made  for  the  purpose  of  depriving 
some  stockholder  of  his  rights  in  the  com- 
pany, or  of  doing  some  other  illegal  act,  a 
different  rule  would  apply.  But  this  con- 
tract seems  to  have  been  entered  into  for 
legal  purposes  and  in  good  faith,  and  has 
been  acted  upon.  The  plaintiff  is  not  now 
in  a  position  to  seek  its  rescission." 

This  case  we  think  was  rightly  decided. 
So  also  we  think  were  most,  if  not  all,  of 
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the  cases  cited  by  the  appellant  from  other 
juriBdictions  to  the  same  purport.  But, 
as  we  say,  we  think  them  not  in  point  on 
tlie  particular  question  here  presented.  The 
corporation  concerning  whose  capital  stock 
the  contract  in  question  was  made  is  a  cor- 
poration having  functions  of  a  public 
nature,  as  well  as  private  functions,  to  per- 
form. It  is  a  banking  corporation  author- 
ized by  law  to  receive  deposits.  It  is  by 
statute  subject  to  inspection  by  officers  ap- 
pointed by  the  state,  and  subject  in  a 
measurable  degree  to  control  by  such  offi- 
cers. Its  stockholders  are  subject  to  liabili- 
ties in  addition  to  those  assumed  by  stock- 
holders of  a  merely  private  corporation.  Its 
trustees  are  also  more  restricted  in  their 
powers  pertaining  to  the  management  of 
tlie  corporation's  affairs  than  are  the  trus- 
tees of  a  private  corporation;  and  such 
trustees  may,  for  certain  omi8:iions  of  duty, 
not  necessarily  involving  moral  turpitude, 
be  convicted  and  imprisoned  as  for  a  felony. 
The  cases  cited  also  differ  widely  from  the 
case  at  bar  in  the  relief  sought.  Our  own 
case  is  illustrative  of  the  others.  In  it  the 
court  was  asked  to  declare  void  a  contract 
entered  into  in  good  faith  and  for  a  law- 
ful purpose,  which  was  being  carried  out 
by  the  parties  thereto  having  the  obliga- 
tion to  perform,  when  to  do  so  would  result 
in  an  irretrievable  loss  to  such  parties.  In 
the  case  at  bar  we  are  asked  to  specifically 
enforce  a  contract  against  the  will  of  one  of 
the  parties  thereto,  when  to  do  so  may  take 
the  corporation  from  without  the  control 
of  officers  selected  by  the  mutual  agreement 
of  the  stockholders,  and  vest  it  in  officers 
selected  by  the  parties  to  the  contract,  one 
of  whom  is  coerced  to  act  against  his  will; 
or  perhaps  may  vest  its  control  in  the  court 
through  the  medium  of  a  trustee  appointed 
by  the  court. 

If,  therefore,  we  assume  that  the  contract 
is  Bo  far  valid  that  a  court  would  not  in- 
terfere were  the  parties  thereto  carrying  it 
out  in  good  faith,  and  further  assume  tiiat 
it  is  a  contract  capable  of  being  specifically 
enforced  by  the  court,  we  think  it  clear 
that  it  is  a  contract  a  court  ought  not  to 
specifically  enforce.  We  need  not  enlarge 
upon  the  reasons  for  this  conclusion.  They 
abundantly  appear  from  a  consideration  of 
the  matters  above  recited.  We  may  proper- 
ly add,  however,  that  the  complaint  is  not 
left  utterly  without  remedy.  If  the  con- 
tract be  valid,  he  has  an  action  at  law  in 
damages  for  the  injury  suffered  by  him  be- 
cause of  the  failure  of  the  other  party  to 
the  contract  to  carry  out  its  terms.  And 
to  this  remedy  he  must  be  relegated. 

The  appellant  contends  further  that,  if 
the  pooling  contract  is  not  specifically  en- 
forced, he  should  be  permitted  to  recover 
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from  the  respondent  the  capital  stock  pur- 
chased from  Bonnafield,  Minahau,  Grant, 
and  O'Brien,  mentioned  in  the  complaint, 
and  which  he  alleges  he  transferred  to  the 
respondent  on  the  promise  that  it  should 
be  held  at  all  time  subject  to  the  terms  of 
the  contract.  But  since  the  contract  it- 
self does  not  provide  this  as  a  remedy  for 
a  breach  of  its  condition,  the  agreement 
falls  within  the  general  rule  relating  to 
breaches  of  condition  concerning  the  trans- 
fer of  personal  property.  The  general  rule 
is  that  such  contracts  will  not  be  specifical- 
ly enforced,  but  the  injured  party  will  be 
left  to  an  action  in  law  for  damages.  Cor- 
porate stock  comes  within  the  scope  of  the 
rule.  An  exception  exists  where  there  are 
peculiar  features  concerning  the  agreement 
which  leave  the  remedy  at  law  inadequate, 
but  no  such  peculiar  feature  exists  in  the 
present  case.  A  specific  enforcement  of  the 
contract  is  sought  that  a  minority  stock- 
holder therein  may  become  a  majority 
stockholder,  and  this  is  not  sufficient  to  in- 
voke the  rule.  Foil's  Appeal,  91  Pa.  434, 
36  Am.  Rep.  671;  Gage  v.  Fisher,  6  N.  D. 
297,  31  L.R.A.  557,  65  N.  W.  809. 
The  judgment  is  affirmed. 

Crow,  Ch.  J.,  and  Morris,  Parker,  and 
Mount,  JJ.,  concur. 
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J.  M.  LIGHT 

V. 

E.  M.  GRANT  et  ah,  Appts. 
(  —  W.  Va.  — ,  79  S.  K.  1011.) 

Rescission  —  grant  of  coal  —  deficiency. 

1.  The  grantee  of  coal  in  place  in  a  deed 
conveying  all  the  coal  in  a  tract  of  land 
cannot  rescind  the  sale  merely  because  the 
coal  area  in  the  land  is  not  as  large  as  he 

Headnotes  by  Poffenbargeb,  P. 

Note,  —  Rescission,  or  abatement  front 
price f  because  of  deficiency  in  quan- 
tity under  grant  or  lease  of  eoal  in 
place. 

Sales. 

The  question  of  fraud  is  closely  connected 
with  the  question  here  annotated,  but  it  is 
not  intended  to  discuss  rescission  or  abate- 
ment on  the  ground  of  fraud,  even  though 
a  deficiency  in  quantity  appears.  The  first 
two  following  cases  illustrate  this  claaa, 
which  has  in  general  been  excluded. 

One  who  has  purchased  coal  land  on  which 
there  has  been  no  developments,  experiment- 
al or  otherwise,  to  test  the  existence  of 
coal,  but  which  is  represented  by  an  agent 
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had  hoped  or  expected  to  obtain,  provided 
there  is  a  substantial  quantity  of  coal  in 
the  land. 

Same  —  absence  of  Tcin. 

2.  Nor  can  rescission  of  the  sale  executed 
by  such  a  deod  be  had  because  of  nonexist- 
ence of  a  particular  coal  vein  or  measure  in 
the  land. 

Svldence  —  representations. 

3.  On  a  bill  for  such  rescission,  parol  evi- 
dence to  prove  expectancy  of  a  particular 
vein,  or  a  representation  of  the  presence 
thereof,  in  the  land,  is  inadmissible. 

Sale  —  deficiency  — •  abatement     from 
price. 

4.  Under  a  sale  of  land  or  coal  by  the 
acre,  there  may  always  be  an  abatement 
from  unpaid  purchase  money,  or  a  recovery 
of  purchase  money  paid,  in  case  of  a  de- 
ficiency in  the  quantity  of  the  land  or  coal. 


Deed  construction  — >  character  of  sale. 
5.  A  deed  for  coal,  conveying  a  certain 
number  of  acres  as  acres  of  coal,  in  con- 
sideration of  a  sum  of  money  which  is  an 
exact  multiple  of  the  number  of  acres  speci- 
fied, is  ambiguous  on  its  face  as  to  whether 
it  is  a  sale  by  the  acre  or  a  sale  in  gi'oss. 

Same  ^  matters  considered. 

G.  In  such  case  the  purpose  of  the  vendee 
to  obtain  coal,  not  land,  nonexistence  of  coal 
in  a  large  portion  of  the  land,  and  an  option 
for  purchase  of  the  coal  in  the  land  at  a 
certain  price  for  each  and  every  acre  of  the 
coal,  under  which  the  deed  was  made,  may 
be  considered  in  seeking  the  intent  of  the 
parties;  and  the  deed  read  in  the  light 
thereof  is  properly  construed  as  embodying 
a  contract  of  sale  by  the  acre. 

(October  21,  1913.) 


of  the  vendors  claiming  to  be  familiar  with 
coal  lands,  to  contain  three  underlying 
veins  of  coal,  is  not  entitled  to  a  rescission 
of  the  contract  upon  its  being  discovered 
that  the  only  coal  in  the  tract  is  a  little 
under  one  coAer,  which  could  not  be  profit- 
ably worked.  Lynch's  Anpeal,  97  Pa.  349. 
Th^  representations  of  the  vendors*  agent 
are  treated  as  mere  opinions,  not  facts,  and 
since  the  purchaser  was  on  the  land  and 
saw  for  himself  that  it  was  not  developed, 
he  knew  perfectly  that  the  representations 
of  the  agent  were  merely  the  expressions 
of  his  opinion.  A  further  fact  existed  in 
this  case,  in  that  the  purchaser  represented 
to  the  vendors  that  he  intended  it  for  an- 
other purpose,  in  order  to  conceal  his  true 
purpose  and  get  the  claim  for  as  low  a 
price  as  possible.  The  court  states  that  a 
contract  will  not  be  rescinded  except  upon 
the  ground  of  fraud,  illegality,  or  mistake, 
and  the  evidence  of  these  should  be  so  clear 
as  to  leave  no  room  for  hesitation  or  doubt 
in  the  mind  of  the  court. 

But  where  vendors  of  land  through  their 
agent  have  represented  to  a  prospective  pur- 
chaser that  the  land  contains  large  deposits 
of  coal,  and  prevent  a  full  investigation 
by  an  agent  of  the  purchaser  by  fraudulent 
means,  such  purchaser,  upon  discovery  that 
the  land  did  not  contain  coal  as  represented, 
may  rcHcind  the  contract.  Alger  v.  Keith, 
44  C.  C.  A.  371,  105  Fed.  105.  Petition  for 
leave  to  file  a  bill  of  review  was  denied  in 
69  C.  C.  A.  552,   124  Fed.   32. 

So,  one  who  has  renewed  an  option  to 
purchase  coal  land  in  ignorance  of  the  fact 
that  the  grantor  during  the  continuance  of 
the  former  option  had  sold  a  considerable 
quantity  of  the  land,  the  renewal  option  be- 
ing taken  for  the  same  quantity  or  land  as 
the  original,  is  entitled  to  a  rescission  of 
the  contract,  and  to  be  placed  in  statu  quo, 
unless  the  vendor  can  make  good  his  con- 
tract by  conveying  to  the  purchaser  the 
whole  boundary  of  coal  as  covered  by  the 
first  option.  Carney  v.  Harbert,  44  W.  Va. 
30,  28  S.  E.  712. 

Under  a  contract  for  the  sale  of  coal  land, 
in  which  it  is  stipulated  for  a  deduction  of 
a  stated  amount  per  acre  for  any  number 
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of  acres  of  coal  not  delivered,  and  another 
stipulated  amount  per  acre  for  land  not  de- 
livered, a  purchaser  is  not  entitled  to  deduc- 
tion of  the  area  of  coal  under  a  creek  and 
that  under  a  railroad.  Redstone  Oil,  Coal 
&  Coke  Co's  Dissolution,  207  Pa.  125,  56 
Atl.  355.  The  sale  here  was  for  a  lump 
sum  with  the  deductions  above  mentioned 
provided  for. 

The  court  in  Redstone  Oil,  Coal  4  Coke 
Co's  Dissolution,  supra,  states  that  the  par- 
ties to  the  contract  contemplated  a  deduc- 
tion for  a  deficiency  in  the  absolute  acreage 
of  the  coal  delivered,  and  not  for  a  defi- 
ciency in  the  available  acreage.  It  appears 
that  a  number  of  acres  had  been  mined  out 
by  the  grantors,  and  both  parties  agreed  to 
the  deduction  of  this  quantity  according  to 
the  price  stipulated  in  the  contract,  and 
there  was  also  an  excess  of  surface  of  about 
40  acres  conveyed,  and  for  this  an  allowance 
at  the  stipulated  price  was  made. 

In  Pittsburg  Coal  Co.  v.  Cook,  219  Pa. 
539,  69  Atl.  85,  the  parties  provided  in  their 
contract  for  an  abatement  from  the  pur- 
chase price  in  case  of  a  shortage  in  acreage, 
and  an  extra  payment  in  case  the  acreage 
overran  as  shown  by  a  survey  to  be  made 
by  the  parties;  a  claim  for  such  shortage 
was  held  to  be  properly  made  after  the  deed 
had  been  delivered  and  payment  made,  where 
it  was  agreed  that  such  adjustment  as 
might  be  necessary  upon  the  property  con- 
veyed being  st^rveyed  should  be  held  open 
for  future  settlement. 

It  was  admitted  in  Fuller  v.  Mulhollan. 
40  Pa.  Super.  Ct.  257,  that  a  purchaser  of 
coal  land  was  entitled  to  an  abatement  from 
the  purchase  price  where  he  had  purchased 
a  certain  acreage  of  coal  and  it  turned  out 
that  a  portion  thereof  had  been  previously 
mined,  the  only  question  in  the  case  being 
as  to  the  measure  of  his  damages  or  the 
amount  of  the  abatement. 

The  contract  of  purchase  in  Rainey  v. 
Hogsett,  40  C.  C.  A.  335,  100  Fed.  207,  con- 
tained a  provision  that  there  should  be  an 
abatement  of  the  purchase  price  in  case  of 
a  shortage  in  the  acreage.  The  original 
agreement  required  the  vendee  to  makr 
claims   for   shortage   within   three   months 
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APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Preston  County 
in  plaintifT's  favor  in  a  suit  to  enforce  a 
vendor's  lien.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  J.  Crogan  and  Goodwin  & 
Reay,  for  appellants: 

Appellants  are  entitled  to  cancelation  of 
the  deed  and  the  return  of  cash  payment, 
because  of  the  fraud  and  deceit  practi8e<l 
upon  them. 

Engeman  v.  Taylor,  46  W.  Va.  669,  33 
S.  E.  922;  Goshorn  v.  Snodgrass,  17  W.  Va. 
717;  Harden  v.  Wagner,  22  W.  Va.  3.'>6; 
Farley  v.  Bateman,  40  W.  Va.  540,  22  S. 
E.  72;  Butler  v.  Thompson,  45  W,  Va.  600, 
72  Am.  St.  Rep.  838,  31  S.  E.  960;  Dent 
V.  Pickens,  46  W.  Va.  378,  33  S.  E.  303; 


Ballouz  V.  Higgins,  61  W.  Va.  68,  56  S. 
E.  184;  Dcepwater  Council,  Ko.  40,  O.  U. 
A.  M.  V.  Renick,  59  W.  Va.  343,  53  S.  E. 
562;  Winton  v.  McGraw,  60  W.  Va.  98, 
54  S.  E.  506 ;  Hale  v.  Hale,  62  W.  Va.  609, 
14  L.R.A.(N.S.)  221,  59  S.  E.  1056;  Cleav- 
enger  v.  Sturm,  59  W.  Va.  658,  53  S.  E. 
593;  Tolley  v.  Poteet,  62  W.  Va.  231,  67 
S.  E.  811;  Cork  v.  Cook,  66  W.  Va.  51, 
48  S.  E.  757. 

This  is  a  sale  of  coal  by  the  acre,  and 
there  is  such  a  gross  deficiency  in  the  quan- 
tity of  coal  conveyed  as  to  amount  to  fail- 
ure of  consideration,  entitling  appellants  to 
a  rescission  of  the  contract  and  a  cancel- 
ation of  the  deed  on  that  ground. 

Crislip  V.  Cain,  19  W.  Va.  438;  Newman 
V.  Kay,  57  W.  Va.  99,  68  L.R.A.  908,  49 


after  entering  upon  the  property,  and  a 
claim  was  made  by  him  for  a  shortage  of 
16  acres.  The  vendor  denied  the  claim, 
and  no  agreement  having  been  reached  at 
the  time  that  the  first  instalment  on  the 
purchase  price  fell  due,  this  amount  was 
paid  in  full,  and  a  supplementary  agreement 
was  entered  into  providing  that  if  any  short- 
age should  be  found  in  the  acreage,  the 
amount  was  to  be  deducted,  and  that  the 
amount  of  the  shortage  should  be  ascer- 
tained within  six  months.  The  vendee  was 
here  held  not  confined  to  the  shortage 
claimed  under  the  original  agreement,  but 
might  make  a  claim  for  any  shortage  ap- 
pearing. 

In  an  action  against  one  who  has  pur- 
chased all  the  coal  lying  within  or  under 
certain  premises  at  a  stated  price  for  every 
statute  acre  found  in  the  premises,  and  un- 
til the  price  be  fully  paid  a  stated  annual 
sum,  in  order  to  recover  the  stated  annual 
sum  it  is  not  necessary  to  allege  that  the 
purchaser  has  found  the  coal,  where  it  is 
alleged  that  there  is  still  a  large  quantity 
of  coal  remaining  in  the  premises.  Jowett 
V.  Spencer,  1  Exch.  647,  17  L.  J.  Exch.  N.  S. 
367,  2  Mor.  Min.  Rep.  499. 

Leases. 

One  who  has  contracted  to  lease  a  mine 
at  a  stated  minimum  rent  per  annum  can- 
not resist  a  specific  performance  of  the  con- 
tract on  the  ground  that  the  mine  is  worth- 
less. Haywood  v.  Cope,  25  Beav.  140,  27  L. 
J.  Ch.  N.  S.  468,  4  Jur.  N.  S.  227,  6  Week. 
Rep.  304,  17  Eng.  Rul.  Cas.  817,  6  Mor. 
Min.  Rep.  499.  The  lessee  in  this  case  had 
made  a  personal  examination  of  the  mine 
and  satisfied  himself  in  regard  thereto  be- 
fore  entering   into  the   agreement. 

On  the  contrary,  it  has  been  held  that  the 
lessee  in  a  coal  lease  for  a  fixed  annual 
rental,  executed  by  the  parties  under  the 
belief  that  there  was  coal  under  the  land, 
will  be  relieved  from  the  contract  where  it 
is  subsequently  ascertained  that  there  is  no 
coal,  since  there  is  a  material  mistake  of 
fact,  causing  a  total  failure  of  consideration. 
Fritzler  v.  Robinson,  70  Iowa,  500,  31  N. 
VV.  61,  17  Mor.  Min.  Rep.  105. 
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A  lessee  who  has  agreed  to  pay  the  lessor 
a  certain  sum  per  ton  for  each  ton  of  coal 
mined,  and  has  further  agreed  to  pay  a  fixed 
sum  each  year  as  fixed  rent  whether  said 
rent  on  coal  dug  and  mined  shall  amount 
to  said  sum  or  not, .  is  not  #en titled  to  au 
abatement  from  such  fixed  sum  of  an 
amount  equal  to  the  difference  between  such 
fixed  sum  and  that  to  which  the  coal  mined 
amounted  to  at  the  rate  agreed  upon.  Mc- 
Dowell V.  Hendrix,  67  Tnd.  515,  9  Mor.  Min. 
Rep.  96.  The  lessors  and  the  lessees  here 
investigated  the  coal  deposit  by  drillings  and 
tests,  and  had  come  to  the  conclusion  that 
there  was  more  coal  in  place  than  was  actu- 
ally the  fact.  When  this  mistake  was  dis- 
covered by  the  actual  opening  of  the  mines, 
the  lessee  sought  an  abatement  from  the 
rental  agreed  upon,  on  the  theory  that  the 
mistake  was  a  mutual  mistake  as  to  fact, 
and  alleged  that  the  contract  at  least  would 
have  never  been  executed  had  not  the  par- 
ties thereto  been  misled  as  stated. 

The  question  frequently  arises  over  the 
payment  of  rent  after  the  coal  has  become 
exhausted. 

A  lessee  under  a  lease  for  ten  years  con- 
taining a  stipulation  for  the  mining  of  a 
stated  quantity  per  year  and  a  certain  sum 
per  ton,  with  an  agreement  that  the  pay- 
ments must  be  made  ''at  the  time  specified, 
.  .  .  whether  the  coal  is  mined  at  the 
time  or  not,"  is  not  entitled  to  be  relieved 
from  the  payment  upon  its  appearing  that 
there  is  not  sufficient  coal  to  furnish  the 
stipulated  yearly  amount  for  the  time  of 
the  lease.  Stark  v.  Scott,  4  Luzerne  Leg. 
Reg.  49. 

The  lease  in  Stark  y.  Scott  is  treated  as 
an  absolute  agreement  to  pay  a  stated  sum 
of  money.  "No  conditions"  says  the  court, 
"were  coupled  with  these  covenants  or  either 
of  them.  The  lessees  were  not  to  work  the 
coal  as  far  as  it  could  be  worked;  the  rents 
were  not  to  cease  when  the  mining  became 
unprofitable  or  even  impossible;  the  exist- 
ence of  a  sufficient  amount  of  coal  under  the 
premises  to  meet  the  terms  of  the  lease  was 
not  a  condition  precedent  to  the  payment 
of  rents." 

A  lessee  of  coal  lands  under  a  lease  r«- 
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S.  S.  926,  4  Ann.  Gas.  39;  Winton  v.  Mc- 
Graw,  60  W.  Va.  98,  64  S.  E.  606;  Berry 
V.  Fiflhburne,  104  Va.  459,  51  S.  E.  827; 
Pratt  V.  Bowman,  37  W.  Va.  716,  17  S.  E. 
210;  Carney  v.  Harbert,  44  W.  Va.  30,  28 
S.  E.  712;  Boggs  v.  Harper,  45  W.  Va.  565, 
31  8.  E.  943;  Kelly  ▼.  Riley,  22  W.  Va. 
247. 
Messrs.  Hnghes  &  Conley,  for  appellee: 
Defendants  had  equal,  if  not  greater, 
knowledge  of  and  means  of  information 
concerning  the  property  purchased,  and 
therefore  equity  will  not  interfere. 

13  Cyc.  50-b;  Beckley  ▼.  Riverside  I^ind 
Co.  2  Va.  Dec.  283,  23  S.  E.  778;  McCobb 
T.  Richardson,  24  Me.  82,  41  Am.  Dec.  374; 
Story,  Eq.  §§  150,  151;  Simmons  v.  Palmer, 
93  Va.  389,  25  S.  E.  6;  Miller  ▼.  Craig,  36 


111.  109;  Adams  v.  Pardue,  —  Tex.  Civ. 
App.  — ,  36  S.  W.  1015. 

Defendants  having  served  notice  on  the 
plaintiff  that  they  accepted  the  option,  and 
called  on  him  for  the  abstract  of  title  and 
the  deed,  both  of  which  were  accepted,  and 
having  had  ample  opportunity  to  thoroughly 
examine  the  property,  they  cannot  now  in- 
terpose objections. 

Armstrong  v.  Maryland  Coal  Co.  67  W. 
Va.  689,  69  S.  E.  195;  Simmons  v.  Palmer, 
93  Va.  389,  25  S.  E.  6;  McCobb  v.  Richard- 
son, 24  Me.  82,  41  Am.  Dec.  374;  Truslow 
V.  Parkersburg  Bridge  &  Terminal  R.  Co. 
61  W.  Va.  628,  57  S.  E.  51. 

It  appearing  from  the  deed  as  a  whole 
that  all  the  coal  and  also  all  the  mining 
rights  and  privileges  should  be  considered 


quiring  payment  for  a  certain  minimum 
amount  of  coal  "whether  the  same  should  be 
got  or  not"  is  not  entitled  to  recover  from 
the  lessor  payments  made  under  the  lease, 
where  it  appears  that,  owing  to  the  diffi- 
culty of  mining  the  coal  stipulated  for  in 
the  lease,  the  lessee  did  not  obtain  the 
amount  to  which  he  was  entitled.  Mellers 
V.  Devonshire,  16  Beav.  252,  22  L.  J.  Ch.  N. 
S.  310,  1  Week.  Rep.  44. 

A  lessee  is  not  entitled  to  be  relieved  from 
the  payment  of  rent  under  a  lease  providing 
for  the  payment  of  a  certain  stipulated  rent 
whether  the  mines  were  worked  or  not,  al- 
though it  is  impossible  to  continue  the 
working  except  at  a  certain  and  ruinous 
loss.  Phillips  V.  Jones,  9  Sim.  519,  3  Jur. 
242,  8  Mor.  Min.  Rep.  344. 

A  lessee  who  has  agreed  to  pay  a  fixed 
minimum  rental  whether  coal  is  obtained 
or  not  is  not  entitled  to  be  relieved  from 
the  payment  when  the  coal  is  exhausted  so 
that  not  enough  remains  to  make  up  the 
yearly  amount  provided  for.  Bute  v.  Thomp- 
son, 13  Mecs.  &  W.  487,  14  L.  J.  Exch.  N.  S. 
95,  8  Mor.  Min.  Rep.  371. 

So,  in  Ridgway  v.  Sneyd,  Kay,  627,  8 
Mor.  Min.  Rep.  414,  under  a  lease  contain- 
ing a  stipulation  for  a  minimum  rent,  it 
was  held  that  equity  would  not  restrain  an 
action  for  the  minimum,  although  the  coal 
could  not  be  worked  at  a  profit. 

Under  a  lease  requiring  the  mining  of  a 
minimum  amount,  and  the  payment  of  an 
annual  minimum  .rental  of  not  less  than 
a  stated  sum,  and  giving  the  lessee  the 
privilege  in  case  of  failure  in  any  year  to 
mine  coal  to  the  amount  of  the  minimum, 
which  it  or  they  shall  have  paid,  to  make 
up  the  deficiency  in  any  subsequent  year 
during  the  continuation  of  the  lease  without 
any  payment  thereunder,  a  lessee  who  lias 
failed  to  mine  the  stipulated  minimum,  but 
has  paid  the  required  minimum  rental  un- 
til a  short  time  before  the  filing  of  the  bill 
in  question,  is  not  entitled  to  an  injunction 
restraining  the  lessor  from  declaring  a  for- 
feiture on  the  lease,  on  the  theory  that  the 
payments  already  made  covered  all  the  coal 
in  the  land  in  question,  and  therefore  he 
should  have  the  right  to  take  the  balance 
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without  further  payment.  Lehigh  &  W. 
B.  Coal  Co.  V.  Wright,  177  Pa.  387,  35  Atl. 
919. 

A  lease  of  land  for  ten  years  for  the  pur- 
pose of  mining  coal  contained  thereon,  re- 
quiring the  lessees  to  mine  at  least  10,000 
bushels  of  coal  every  year,  or  pay  a  royalty 
on  that  amount,  was  treated  as  a  sale  of 
coal  in  place,  in  Timlin  v.  Brown,  158  Pa. 
G06,  28  Atl.  236,  and  it  was  there  held  that 
the  lessees  could  not  be  relieved  from  the 
payment  of  the  annual  minimum  royalty, 
although  the  coal  had  become  so  nearly  ex- 
hausted as  to  be  unworkable  at  the  end  of 
the  seventh  year.  The  court,  after  stating 
that  the  existence  of  workable  marketable 
coal  under  this  land  had  been  demonstrated 
by  the  lessees  in  sinking  a  shaft,  continues: 
"The  only  element  of  uncertainty — the  quan- 
tity— they  took  the  risk  of  by  an  unquali- 
fied covenant  to  pay  a  fixed  minimum  sum.'* 

A  lessor  was  enjoined  in  Smith  v.  Morris, 
2  Bro.  Ch.  311,  8  Mor.  Min.  Rep.  317,  from 
suing  for  a  minimum  annual  rental  under 
a  lease  which  was  to  terminate  upon  exhaus- 
tion of  the  coal,  where  the  mining  of  coal 
became  very  expensive,  upon  the  lessee  pay- 
ing for  all  the  coal  remaining. 

A  lease  containing  a  provision  for  a  mini- 
mum rent  or  royalty  was  sustained  in  Coal 
Creek  Min.  k  Mfg.  Co.  v.  Tennessee  Coal, 
Iron,  k  R.  Co.  106  Tenn.  651,  62  S.  W.  162, 
and  a  recovery  of  the  minimum  rent  al- 
lowed, although  the  royalties  on  the  coal 
actually  mined  did  not  amount  to  this  sum. 
It  does  not  appear,  however,  that  the  fail- 
ure to  mine  was  due  to  the  lack  of  coal  or 
the  difficulty  of  mining  the  same.  The  lease 
was  subsequently  terminated  for  the  reason 
given  that,  because  of  existing  conditions 
of  the  mine,  it  was  impossible  to  conduct 
operations,  without  losing  money. 

Where  there  is  an  express  covenant  to 
pay  a  certain  royalty  upon  a  lease  of  coal 
lands,  the  lessor  may  recover  such  royalty 
notwithstanding  there  is  no  minable  coal 
that  the  lessee  may  take  out;  especially  is 
this  true  where  the  lessee  has  not  pleaded 
this  fact  in  defense.  Consolidated  Coal  Co. 
V.  Peers,  150  III.  344,  37  N.  E.  9a7. 
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together  as  constituting  the  property  for 
which  the  purchase  price  was  paid,  it  does 
not  matter  that  the  deed  provides  that  the 
consideration  was  so  much  per  acre  lor 
the  coal. 

Arnold  ▼.  Cramer,  41  Pa.  Super.  Ct.  8. 

The  burden  of  proof  is  on  the  defendants 
who  attack  the  deed.  They  absolutely  fail 
to  prove  fraud  of  any  sort,  and  therefore 
cannot  set  the  deed  aside. 

Armstrong  v.  Bailey,  43  W.  Va.  778,  28 
S.  E.  766;  Burrows  v.  Fitch,  62  W.  Va. 
116,   57    S.    £.    283;    Sanson   ▼.    Wolford, 

60  W.  Va.  380,  66  S.  E.  1020;  Penny  backer 
V.  Laidley,  33  W.  Va.  624,  11  S.  E.  39. 

Even  if  the  plaintiff  had  represented  that 
the  property  in  controversy  was  underlaid 
with  the  Upper  Frecport  seam  of  coal, 
which  he  did  not,  it  would  only  be  an 
opinion,  and  though  such  opinion  was  con- 
fidently expressed  and  equally  as  confident- 
ly relied  upon  by  the  purchasers,  they  re- 
lied upon  it  at  their  own  risk,  and  it  would 
afford  no  grounds  for  relief  in  equity. 

Lynch's  Appeal,  97  Pa.  349;  Tuck  v. 
Downing,  76  111.  71,  7  Mor.  Min.  Rep.  83; 
Cooper  V.  Lovcring,  106  Mass.  77,  0  Mor. 
Min.  Rep.  662;  McCobb  v.  Richardson,  24 
Me.  82,  41  Am.  Dec.  374. 

Poffenbarger,  P.,  delivered  the  opinion 
of  the  court: 

To  the  bill  for  the  enforcement  of  a 
vendor's  lien  in  this  cause,  the  answer  set 
up  two  alternative  defenses,  a  right  of  re- 
scission of  the  contract  of  sale,  with  a 
recovery  of  the  purchase  money  paid,  and 
an  abatement  from  the  unpaid  purchase 
money  for  a  deficiency,  both  of  which  were 
disallowed  by  the  court,  and  a  decree  was 
entered  for  the  full  amount  claimed  by 
the  plaintiff,  with  interest  thereon. 

The  deed  in  which  the  lien  was  reserved 
conveyed  "all  the  coal  in,  on,  and  under- 
lying all  that  certain  tract  of  land  owned 
by  the  grantors,"  described  as  containing 
244.55  acres,  out  of  which  there  was  re- 
served a  strip  containing  4.157  acres  which 
had  been  conveyed  to  a  railroad  company 
out  of  the  tract,  and  6  acres  of  coal  to  be 
located  in  a  contiguous  body  under  and 
around  the  dwelling  and  outbuildings  on 
the  property,  leaving  234.4  acres  of  coal. 
The  consideration  was  $2,812.80,  of  which 
one  third  was  paid  in  cash  and  the  bal- 
ance deferred  in  two  equal  payments  for 
one  and  two  years,  respectively.  The  con- 
veyance was  made  March  30,  1907,  pur- 
suant to  an  option  dated  October  12,  1905, 
several  extensions  of  which  had  been  grant- 
ed, the  last  one  until  January  2,  1007. 

Unsustained  by  proof,  the  prayer  for  re- 
scission was  properly  denied.  The  answer 
Bet  up  two  grounds  therefor,  the  nonexist- 
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ence  of  any  coal  in  the  land  of  the  kind 
contracted  for,  and  fraud  on  the  part  of 
the  plaintiff,  consisting  of  misrepresenta- 
tion as  to  the  kind  and  quantity  of  coal 
in  his  land.  Though  neither  the  option 
nor  the  deed  specifies  any  particular  vein 
of  coal  as  the  subject-matter  of  the  con- 
tract, the  answer  charges  the  contract  was 
for  coal  of  the  Upper  Freeport  vein,  which 
averment  is  denied  by  a  special  replication. 
Some  witnesses  were  of  the  opinion  that 
none  of  that  vein  of  coal  is  found  in  the 
land,  while  others  believed  it  contains  6  or 
6  acres  of  such  coal.  That  the  quantity 
thereof,  if  any,  is  meager,  is  an  undisputed 
fact  in  the  case.  A  witness  for  the  de- 
fendant testifies  to  a  representation  of  the 
existence  of  a  large  quantity  of  such  coal 
by  the  plaintiff,  but  this  the  plaintiff  denies, 
saying  he  made  no  claim  of  that  sort,  but, 
on  the  contrary,  had  said  there  was  very 
little  of  the  Upper  Freeport  vein  of  coal  in 
his  land.  To  strengthen  the  evidence  of 
the  claim  or  representation  contrary  to  the 
fact,  evidence  was  adduced  tending  to  show 
the  Upper  Freeport  vein  of  coal  was  the 
only  one  in  that  section  of  the  country  at 
that  time  deemed  to  have  a  commercial 
or  marketable  value. 

The  general  terms  used  in  the  option 
and  deed,  calling  for  all  of  the  coal  in  the 
land,  clearly  negative  any  intention  to  limit 
the  conveyance  to  a  particular  vein.  To  ad- 
mit parol  evidence  of  intention  so  to  limit 
it  would  clearly  violate  a  well-established 
rule  of  evidence.  The  terms  of  the  deed  are 
certain  and  definite.  It  contains  not  a  word 
upon  which  any  claim  of  ambiguity  or  un- 
certainty can  rest,  and  no  latent  ambiguity 
is  disclosed  by  the  oral  testimony.  Uenoe 
there  is  no  basis  or  ground  for  the  admis- 
sion of  parol  evidence.  It  could  perform 
no  office  other  than  contradiction  of  the 
plain  terms  of  the  written  contract,  and 
that  is  inhibited  by  a  firmly  established 
rule  of  evidence.  Poling  v.  Williams,  55 
W.  Va.  ^9,  46  S.  E.  704;  Troll  v.  Carter, 
15  W.  Va.  567.  Having  contracted  for  all 
of  the  coal  in  the  land,  the  defendants  are 
not  entitled  to  rescission  of  the  contract 
on  account  of  the  absence  or  nonexistence 
of  a  particular  vein.  Shackelford  v.  Ful- 
ton, 71  C.  C.  A.  295,  139  Fed.  97.  Nor  is 
the  testimony  adduced  sufficient  to  show 
they  were  induced  to  enter  into  the  con- 
tract by  any  representation  as  to  the  exist- 
ence of  the  vein  of  coal  in  question.  On 
this  issue  the  evidence  consists  of  the  tes- 
timony of  two  witnesses  only,  and  they 
squarely  contradict  each  other.  Moreover, 
a  preponderance  of  the  evidence  favors  the 
presence  of  the  Upper  Freeport  coal  in  the 
land,  and  there  is  no  pretense  of  a  repre- 
sentation that  the  Freeport  vein  underlies 
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the  whole  thereof.  That  the  land  contains 
less  coal  than  was  expected  or  represented 
constitutes  no  ground  for  rescission,  for  the 
quantity  was  not  in  any  way  made  an  es- 
sential element  of  the  contract.  Its  plain- 
ly expressed  purpose  was  to  take  and  pay 
for  such  coal  as  the  land  contained,  whether 
much  or  little,  provided  there  should  be  a 
substantial  quantity  of  it. 

If  the  sale  was  one  by  the  acre,  as  re- 
gards the  coal,  and  not  in  gross,  there 
should  have  been  a  large  abatement  from 
the  price,  for  234.4  acres  were  sold,  and, 
as  a  matter  of  fact,  the  land  contained  at 
the  most  not  more  than  125  acres  of  coal 
in  veins,  the  existence  of  which  has  been 
ascertained  and  shown.  In  all  cases  of  sale 
by  the  acre,  there  may  be  an  abatement 
from  the  purchase  price  for  deficiency  in 
quantity.  Butcher  v.  Peterson,  2d  W.  Va. 
447,  63  Am.  Rep.  89;  Bartlett  v.  Bartlett, 
37  W.  Va.  235,  16  S.  E.  450;  Thompson  v. 
Catlett,  24  W.  Va.  624;  Board  v.  Wilson, 
34  W.  Va.  609,  12  S.  E.  778;  Neal  v.  Logan, 
1  Gratt.  14,  15.  Right  to  abatement  or 
compensation  for  a  deficiency  in  the  case 
of  a  sale  of  land  in  gross  stands  upon  the 
existence  of  a  warranty  of  quantity,  or 
fraud  and  misrepresentation  on  the  part  of 
the  vendor  respecting  the  quantity.  Crislip 
Y.  Cain,  19  W.  Va.  438;  Hansford  v.  Chesa- 
peake Coal  Co.  22  W.  Va.  70;  Newman  v. 
Kay,  67  W.  Va.  98,  68  L.R.A.  908,  49  S.  E. 
926,  4  Ann.  Cas.  39;    Winton  v.  McGraw, 

60  W.  Va.  98,  54  S.  E.  606. 

As  the  consideration  agreed  upon  and  re- 
cited in  the  deed  is  an  exact  multiple  of  the 
number  of  acres  conveyed,  it  is  ambiguous 
on  its  face  as  to  whether  it  was  a  sale  in 
gross  or  a  sale  by  the  acre.  Newman  v. 
Kay  and  Hansford  v.  Chesapeake  Coal  Co. 
supra.  On  the  question  of  the  construc- 
tion of  such  a  deed,  or  determination  of 
the  question  of  intent,  only  evidence  of  the 
circumstances  which  surrounded  the  parties, 
their  situation  when  the  deed  was  made, 
and  their  conduct  in  carrying  the  contract 
into  execution,  is  admissible.  Winton  v. 
McGraw;  Newman  v.  Kay;  Hansford  v. 
Chesapeake  Coal  Co.  and  Crislip  v.  Cain; — 
supra.  A  mere  declaration  of  intention  can- 
not be  considered.  In  this  Instance  the  ven- 
dees were  purchasing  coal,  not  land,  and 
it  would  be  unreasonable  to  suppose  they 
intended  to  pay  coal  prices  for  land  in 
which  there  was  no  coal,  or,  in  other  words, 
to  pay  for  what  did  not  exist.  The  option 
they  had  taken  upon  the  land  provided  for 
payment  of  $12  an  acre  for  each  and  every 
acre  of  coal,  not  for  the  land,  nor  any 
supposed  quantity  of  coal,  and  also  for  as- 
certainment of  the  coal  acreage  in  the  land, 
and  the  deed  itself  represents  "a  net  coal 
area     ...    of   234.4   acres."     The   force 
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of  these  facts  and  circumstances  stand  un- 
opposed by  anything  indicative  of  a  sale  in 
gross,  and  they  must  be  accorded  their  legal 
effect,  making  plain  and  obvious  an  m- 
tention  on  the  part  of  the  parties  to  effect 
a  sale  of  the  coal  by  the  acre. 

The  land  was  mountainous  and  steep. 
Near  the  top  there  is  a  coal  area  of  6  or 
6  acres  in  the  Upper  Freeport  vein.  Some 
distance  below  this  there  is  another  area 
which  contains  about  40  acres,  which  is  sup- 
posed to  be  in  the  Lower  Freeport  vein. 
Still  lower  down  there  is  an  area  of  about 
120  or  126  acres  which  is  said  to  be  in 
one  of  the  Kittanning  measures.  Such  is 
the  testimony  of  the  witnesses  for  the  plain- 
tiff. That  of  the  witnesses  for  the  defend- 
ants classes  the  upper  area  as  the  Lower 
Freeport,  the  next  one  as  the  Kittanning, 
and  the  third  one  a  Mercer  coal  bed  of  the 
Pottsville  measures  o#  series.  The  de- 
ficiency established  by  this  evidence  is  the 
difference  between  125  acres  and  234.4  acres, 
amounting  to  109.4  acres,  which,  at  $12  an 
acre,  amounts  to  $1,312.80.  This  deducted 
from  the  full  amount  of  the  purchase  money 
received,  $2,812.80,  leaves  a  balance  of 
$1,500,  of  which  $937.60  has  been  paid, 
leaving  a  balance  of  $562.40,  bearing  in- 
terest from  March  30,  1907. 

In  conformity  with  this  conclusion,  the 
decree  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court 
to  enter  a  decree  for  said  sum  of  $502.40, 
with  interest  thereon  from  the  30th  day  of 
March,  1907,  to  be  added  to  the  principal 
and  included  in  the  decree  as  of  the  date 
thereof,  and  for  further  proceedings  in  ac- 
cordance with  the  rules  and  principles  gov- 
erning courts  of  equity. 

Miller,  J.,  absent. 


WEST   VIRGINIA   SUPREME   COURT 
OP  APPEALS. 

CENTRAL  BANKING  &  SECtJRITY  COM- 

PANY,  Appt., 

V. 

UNITED    STATES    FIDELITY    &    GUAR- 
ANTY COMPANY  et  al. 

(—  W.  Va.  — ,  80  S.  E.  121.) 

Bond  —  personal  representative  —  valid- 
ity. 
1.  A  bond  of  a   personal  representative, 

Headnotes  by  Poffenbabgeb,  P. 


Note,^  Judgment  in  favor  of  one  or 
more  sureties  and  against  others  in 
action  hy  obligee  as  res  judicata  be- 
tween  sureties. 

There  seems  to  be  t  decide^  conflict  of 
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taken  by  an  officer  without  authority,  and 
yoluntarily  given,  is  valid  as  a  common-law 
obligation  and  enforceable  as  such,  in  the 
absence  of  a  statutory  prohibition  of  such 
construction. 

Same  »  given  in  vacation  »  effect. 

2.  Bonds  given  by  a  personal  representa- 
tive before  the  clerk  of  a  county  court  in 
the  vacation  of  the  court  as  new  bonds, 
after  he  had  previously  qualified  and  given 
bond,  are  not  substitutes  for  the  original 
bond,  but  are  valid  and  enforceable  as  ad- 
ditional ones  and  as  further  security;  and 
in  case  of  necessity  for  contribution  among 
the  sureties,  the  proportion  of  contribution 
is  determinable  by  the  penalties  of  the  sev- 
eral bonds. 

Same  —  recital  of  substitution  —  indem- 
nity. 

3.  A  recital  in  such  a  subsequent  bond 


of  the  tender  thereof  in  lieu  of  the  pre- 
ceding one,  in  compliance  with  a  desire  on 
the  part  of  the  principal  therein  to  release 
the  surety  in  it  irom  further  liability,  is  not 
a  stipulation  or  covenant  for  indemnity  of 
the  surety  in  the  preceding  bond. 

Judgment  ^  on  bond  —  suit  for  con- 
tribution —  effect. 

4.  A  decree  in  a  suit  by  the  distributees 
of  the  estate  for  the  benefit  of  which  such 
bonds  were  given,  against  the  principal  and 
sureties  in  all  of  them,  dismissing  the  bill 
as  to  the  sureties  in  the  subsequent  ones  on 
their  separate  demurrers  thereto,  does  not 
conclude  the  surety  in  the  original  bond  in 
a  subsequent  suit  against  the  sureties  in 
the  others  for  contribution,  under  the  prin- 
ciples of  res  judicatay  after  payment  and 
satisfaction  of  the  liability  to  the  estate  by 
the  surety  in  such  first  bond. 


authority  upon  the  question  whether  a  judg- 
ment in  favor  of  <me  or  more  sureties  and 
against  others  in  an  action  by  the  obligee 
is  res  judicata  as  between  tne  surety  or 
sureties  held  liable  and  those  exonerated 
by  such  judgment,  in  an  action  by  the  for- 
mer against  the  latter  for  contribution. 

One  line  of  cases  is  authority  for  the  rule 
that  the  original  judgment  is  not  res  judi- 
cata as  between  the  sureties,  unless  such 
sureties  are  adversely  interested  in  the 
original  action,  and  held  that  sureties  when 
jointly  sued  are  not  so  adversely  interested. 
These  ccjes,  however,  seem  hard  to  justify, 
because  the  sureties,  although  codefendants, 
are  in  elfcct  adversely  interested,  since  ex- 
oneration of  one  ordinarily  increases  the 
liability  of  the  others.  This  would  certain- 
ly be  true  where  the  surety  or  sureties  held 
liable  would  have  a  right  to  question  the 
exoneration  of  the  other  sureties  in  an  ap- 
pellate court. 

The  other,  and  seemingly  the  better,  rule 
is  that  the  judgment  in  the  original  action 
is  conclusive  as  between  all  those  who  were 
parties  thereto,  even  though  they  were  not 
in  form  adverse  parties,  and  irrespective  of 
the  objection  that  the  cause  of  action  be- 
tween the  obligee  and  the  sureties  is  tech- 
nically different  from  that  between  the  sure- 
ties for  contribution. 

Aligned  with  the  first  class  of  cases  above 
referred  to  is  Central  Bkg.  &  Secub.  Co.  v. 
United  States  Fidelity  &  G.  Co.  In  order 
to  fully  understand  the  majority  opinion  in 
this  case  without  going  outside  thereof,  it 
may  be  stated  that  the  "principles"  therein 
referred  to  as  enunciated  in  Pomeroy  Nat. 
Bank  v.  Huntington  Nat.  Bank,  —  W.  Va. 
— ,  79  S.  E.  662;  Hudson  v.  Iguano  Land 
&  Min.  Co.  71  VV.  Va.  402,  76  S.  E.  797; 
and  Biern  v.  Ray,  49  W.  Va.  129,  38  S.  E. 
530,  are  that,  in  West  Virginia,  when  the 
causes  of  action  arc  different,  the  former 
decision  is  conclusive  only  as  to  questions, 
rights,  and  facts  actually  decided  there- 
under, but  is  not,  as  is  sometimes  held  in 
other  jurisdictions,  conclusive  as  to  mat- 
ters which  "might'*  have  been  decided;  and 
that  the  former  decision  is  conclusive  as  to 
the  latter  class  of  matters  (those  which 
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might"  have  been  decided),  if  the  cause  of 
action  in  the  second  suit  is  the  same  r'> 
that  in  the  former  one,  and  the  parties  are 
identical. 

And  the  decision  in  Central  Bko.  & 
Secub.  Co.  v.  United  States  Fidelity  & 
G.  Co.  finds  support  in  Miller  v.  Gillespie, 
69  Mo.  220,  wherein  it  was  held  that  a  judg- 
ment dismissing  an  action  on  an  adminis- 
trator's bond  as  to  one  surety,  he  having 
pleaded  a  discharge  in  bankruptcy,  and 
against  the  other  surety,  was  not  res  judi- 
cata in  an  action  between  the  sureties  for 
contribution,  the  court  saying  that,  as  both 
plaintiff  and  defendant  in  the  latter  action 
were  defendants  in  the  previous  action,  they 
did  not  occupy  a  hostile  position  to  each 
other,'  nor  was  any  question  of  contribution 
between  them  involved  or  determined. 

And  the  principles  applied  and  decision 
reached  in  tlie  Central  Bkg.  &  Secub.  Co 
Case  are  in  full  accord  with  those  of 
Koelsch  V.  Mixer,  52  Ohio  St.  207,  39  N.  £. 
417,  wherein  it  was  held  that  it  was  no 
defense  to  an  action  for  contribution  be- 
tween cosureties  that  the  defendant  surety 
had  been  exonerated  by  the  jury  in  the 
original  action,  which  had  been  brought  by 
the  obligee  jointly  against  both  sureties,  the 
ground  being  that  they  were  not  adversely 
interested  in  the  original  action,  and  ths^ 
the  conclusiveness  of  the  judgment  therein 
depends  upon  the  question  whether  an  issue 
was  joined  between  the  parties  and  deter- 
mined material  to  their  respective  rights 
in  the  action  for  contribution.  In  addition 
to  that  portion  of  the  opinion  in  this  case 
which  is  quoted  in  the  Central  Bkg.  k 
Secub.  Co.  Case,  the  court  used  the  follow* 
ing  interesting  language:  "Whilst  the  ex- 
act limits  of  the  doctrine  of  res  judicata  in 
its  application  to  some  cases  are  not  defi- 
nitely settled,  it  is  accepted  as  generally 
true  that  the  judgment  relied  on  for  that 
effect  in  subsequent  litigation  must  have 
been  pronounced  upon  the  same  issues,  be- 
tween the  same  parties  or  their  privies, 
standing  in  an  adversary  character  to  one 
another.  By  this  is  not  meant  th£:t  they 
should  have  stood  upon  the  record  as  plain- 
tiff  and    defepdant,   b^t   t)iat   this   snould 
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Same  —  matters  not  In  issue. 

5.  The  cause  of  action  in  such  subsequent 
suit  is  separate  and  distinct  from  tlint  in- 
volved in  the  first,  and  is  not  therefore 
merged  in  the  decision  therein.  In  such 
case,  the  decree  in  the  first  suit  does  not 
bar  the  second,  unless  the  question  of  lia- 
bility involved  in  the  second  was  actually 
put  in  issue  by  proper  pleadings  and  decided 
in  the  first. 

(Williams,  J.,  dissents.) 

(November  11,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Wood  County  in 
defendants'  favor  in  an  action  to  recover  in- 
demnity from  liability  upon  an  administra- 


tor's bond  for  which  defendants  were 
alleged  to  be  responsible  with  a  cross  as- 
signment of  error  in  the  allowance  of  partial 
relief  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrick  &  Smith  for  appellant. 

Messrs.  Van  Winkle  Ss  Ambler,  for  ap- 
pellees: 

The  parties  to  this  suit  are  the  same  as 
those  who  appeared  and  submitted  to  the 
jurisdiction  of  the  circuit  court  of  Calhoun 
county  in  the  suit  by  the  beneficiaries  of 
the  bonds  and  the  bill  in  that  suit,  which 
expressly  charged  liability  upon  this  de- 
fendant, was  wholly  dismissed,  and  it  was 
adjudicated  and  decreed  that  there  was  no 
liability  upon  this  demurrant  by  reason  oi 
the  giving  of  the  said  bond,  and  each  of  the 


have  been  their  real  attitude  upon  the  issuer 
tried  and  determined.  .  .  .  The  mere 
fact  that  it  was  there  [the  original  action] 
determined  that  he  was  not  liable  on  the 
bond  to  the  obligee  cannot  conclude  the 
plaintiff  in  this  action  from  demanding  con- 
tribution from  the  estate  of  his  deceased  co- 
surety, if,  as  a  matter  of  fact,  they  were 
cosureties  on  the  bond,  and  the  plaintiff 
has  been  compelled  to  discharge  all  or  more 
than  his  just  proportion  of  the  common 
liability.  The  subject-matter  of  the  two 
actions  is  different.  The  former  was  a 
suit  on  a  treasurer's  bond  by  the  obligee 
against  the  makers  as  codefendants  to  re- 
cover for  a  breach  of  it.  The  present  is  a 
suit  by  one  surety  on  the  bond  against  the 
estate  of  another  for  contribution,  and  had 
not  accrued  at  the  time  of  the  former  suit. 
It  is  not  based  upon  the  bond.  .  .  .  The 
only  difference  between  this  case  [an  earlier 
Ohio  case]  and  the  one  under  review  is  that 
in  the  former  ease  a  judgment  was  pleaded 
in  which  the  opposite  party  was  held  to  an 
obligation,  and,  here,  he  was  released.  But 
this  can  make  no  difference  in  the  applica- 
tion of  the  principle;  the  conclusiveness  of 
the  judgment  in  either  case  must  depend  on 
the  same  question, — whether  an  issue  was 
joined  between  the  parties  and  determined  in 
the  former  case,  material  to  their  respective 
rights  in  the  subsequent  suit;  for,  as  shown 
by  the  authorities  above  cited,  and  they 
are  sustained  by  reason,  when  such  is  not 
the  case,  there  is  no  ground  for  the  applica- 
tion of  the  doctrine  of  rea  judicata,  which 
rests  upon  that  principle  of  public  policy 
which  requires  that  where  a  matter  has  once 
been  tried  and  determined  on  issues  joined 
between  the  parties  in  interest  in  a  court 
of  competent  jurisdiction,  there  should,  in 
the  interest  of  society,  be  an  end  of  litiga- 
tion. It,  however,  reaches  and  concludes 
only  parties  to  the  issue,  and  does  not  af- 
fect persons  who,  though  parties  to  the  suit, 
were  not  parties  to  the  issue  upon  which 
the  judgment  was  rendered.  The  latter, 
being  strangers  to  the  issue,  are  in  a  legal 
sense  strangers  to  the  judgment." 

So,  in  Comstock  v.  Keating,  115  Mo.  App. 
372,  91  S.  W.  416,  it  was  held  that  a  judg- 
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ment  on  a  bond  against  one  and  in  favor  of 
another  surety  was  not  res  judicata  in  a 
subsequent  action  between  the  sureties  for 
contribution,  the  court  stating  the  rule  to 
be  that  the  parties  to  a  judgment  are  not 
bound  by  it  in  subsequent  controversies  be- 
tween each  other,  unless  they  were  adver- 
saries in  the  action  wherein  the  judgment 
was  entered,  or  unless  as  coplaintiffs  or  co- 
defendants  they  did  in  fact,  though  not  in 
form,  occupy  the  attitude  of  adversaries; 
and  saying  that  in  the  present  case  none 
of  the  issues  in  the  original  action  was  be- 
tween the  sureties  inter  aeae. 

Foremost,  perhaps,  among  those  cases 
which  adhere  to  a  contrary  doctrine,  is  Ruff 
V.  Montgomery,  83  Miss.  185,  36  So.  67.  In 
this  case  an  action  had  been  brought  against 
two  sureties,  and  the  judgment  was  in  favor 
of  one,  upon  the  ground  that  he  was  entitled 
to  release  under  a  statute  providing  for 
release  upon  failure  of  the  creditor  to  sue 
after  notice,  and  against  the  other  surety, 
and  it  was  held,  no  appeal  having  been 
taken  from  the  judgment  in  the  original 
action,  that  the  surety  who  was  compelled 
to  pay  could  not  maintain  an  action  against 
his  cosurety  for  contribution,  the  ground 
being  that,  since  the  surety  against  whom 
judgment  was  obtained  in  the  original  ac- 
tion could  have  appealed  and  contested  the 
judgment  in  favor  of  his  cosurety,  but  failed 
to  do  so,  such  judgment  constituted  a  bar 
to  the  action  for  contribution. 

And  in  Ledoux  v.  Durrive,  10  La.  Ann. 
7,  whore  two  coRureties  had  been  sued  joint- 
ly, and,  judgment  being  against  the  plain- 
tiff as  to  both,  he  appealed  as  to  one  of 
the  sureties,  and  judgment  was  reversed, 
and  the  appellee  surety  paid  the  judgment 
and  sought  contribution  from  his  cosurety, 
it  was  held  that  the  judgment  in  the  origi- 
nal action,  having  become  final  because  of 
no  appeal  having  been  taken  as  to  the  one 
surety,  was  rea  judicata  as  to  him,  the  court 
saying  that,  although  such  jud^ent  per- 
haps did  not  amount  to  a  technical  bar  of 
the  second  action,  to  have  which  effect 
it  should  have  been  rendered  in  a  suit  be- 
tween the  same  parties  and  for  the  same 
cause   of  action,   it   did   decide  that   there 
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parties  to  that  record  are  bound  and  es- 
topped by  said  decree. 

A  judgment  rendered  on  the  demurrer  is 
conclusive  as  to  facts  confessed  by  the  de- 
murrer. 

Gould  T.  Evansville  &  C.  R.  Co.  91  U.  8. 
620,  23  L.  ed.  416;  Nispel  v.  Laparle,  74 
111.  306;  Poole  v.  Dilworth,  26  W.  Va.  683; 
Richmond  Hosiery  Mills  v.  Western  (J. 
Teleg.  Co.  123  Ga.  216,  61  S.  E.  200;  Mc- 
Laugiilin  y.  Doane,  40  Kan.  392,  10  Am. 
St.  Hep.  212,  19  Pue.  S.")^  :  Wnshinpton,  O. 
&  W.  R.  Co.  V.  Cazenove,  83  Va.  744,  3  S. 
E.  433:  Van  Horn  v.  Van  Horn,  63  N.  J. 
L.  514,  21  Atl.  1069;  Oregonian  R.  Co.  v. 
Oregon  R.  &  ^^av.  Co.  27  Fed.  283. 


Res  judicata  applies  not  only  to  what 
was  necessarily  decided,  but  to  every  point 
which    properly    belonged    to    the    subject- 

'  matter,    and    which    with    diligence    might 

I  have  been  brought  forward. 

Gould  T.  Evansville  &  C.  R.  Co.  01  U.  S. 
633,  23  L.  ed.  418;  Brown  v.  District  of 
Columbia,  127  U.  S.  689,  32  L.  ed.  205,  8 
Sup.  Ct.  Rep.  1314;  South  &  North  Ala.  R. 

,  C'j.  v.  lieuiuin,  5U  Ala.  373;   Dent  v.  Pick- 
ens, 69  W.  Va.  274,  63  S.  E.  154. 

Facts  established  by  matter  of  record, 
whether  admitted  or  proved,  cannot  be  con- 
tested  between   the  same  parties   or   theix 

I  privies. 

i      Gould  V.  Evansville  &  C.  R.  Co.  91  U.  8. 


was  notliing  due  from  the  defendant  there- 
in upon  the  obligation,  and  therefore  it 
took  away  the  foundation  from  the  action 
for  contribution. 

And  in  Cross  v.  Scarboro,  6  Baxt.  134. 
%xhich  is  discussed  with  disapproval  in  Cen- 

IRAI.    P>Ka.   &   SecUB.    Co.   v.    UNITED    STATES 

FiDET.iTT  k  G.  Co.,  it  was  held  that  con- 
tribution could  not  be  had  by  one  set  of 
sureties  who  had  been  compelled  to  pay  a 
claim,  from  another  set  of  sureties  who 
had  been  joined  as  defendants  in  the  origi- 
nal action,  but  as  to  whom  the  judgment 
had  been  favorable.  The  facts  in  this  case 
resemble  those  of  the  Central  Bko.  & 
Secl'B.  Co.  Case,  as  the  bond  executed  by 
the  second  set  of  sureties  was  obtained  to 
succeed  the  first  bond,  but  as  the  court  had 
failed  upon  the  taking  of  the  second  bond 
to  exonerate  the  sureties  on  the  first  bond, 
the  action  by  the  obligee  was  brought 
a.'^inst  both  sets  of  sureties,  judgment  being 
obtained  against  the  first  set  only.  It  is 
true,  however,  as  is  stated  in  the  above  re- 
ferred to  criticism,  that  the  court  did  not 
discuss  the  applicability  of  the  doctrine  of 
res  judicata f  but  there  seems  to  be  no  doubt 
but  that  the  decision  was  upon  that  ground, 
and  that  the  court  regarded  it  as  sufficient 
that  both  sets  of  sureties  were  parties  to 
the  original  action. 

So,  in  Hood  v.  Morgan,  47  W.  Va.  817, 
37  S.  E.  911,  which  seems  to  be  overruled  in 
effect  by  the  majority  opinion  in  Central 
Hkg.  &  Secub.  Co.  V.  United  States  Fidel- 
ity &  G.  Co.,  but  which  was  expressly  ap- 
proved in  the  dissenting  opinion  of  Wil- 
liams, J.,  sureties  against  whom  judgment 
hnd  been  obtained  by  the  obligee  sued  an- 
other surety  who  was  exonerated  from  liabil- 
ity in  the  original  action,  for  contribution, 
it  being  held  that  the  original  judgment 
was  conclusive  as  between  the  rights 
of  the  exonerated  surety  and  the  obligee, 
and  therefore  that  such  surety  was  not  lia- 
ble in  an  action  for  contribution.  As  is 
stated  in  the  majority  opinion  above  re- 
ferred to,  however,  the  court  did  remark 
that  plaintiff's  right  to  contribution,  if  any 
he  had,  was  based  upon  the  exonerated  sure- 
ty's liability  to  the  obligee,  and  the  plaintiff 
surety's  subrogation  to  the  rights  of  the 
obligee;  but  it  seems  clear  that  the  court 
61  L.B,A,(N.S.) 


also  had  in  mind  the  principles  of  res  judi- 
cata, as  tlic  court  subsequently  also  said 
that  "the  judgment  is  res  judicata** 

And  in  Waggoner  v.  Walrath,  24  Hun, 
443,  affirmed  without  opinion  in  92  N.  Y. 
039,  where  two  cosureties  were  sued  jointly, 
but  judgment  was  entered  against  one  only, 
it  was  held  that  the  other  was  thereby  re- 
leased from  all  liability,  and  could  not  be 
called  upon  for  contribution  by  his  co- 
Hurety,  wlio  paid  the  full  judgment.  It  was 
said,  however,  that  the  judgment  could  not 
have  been  enforced  against  the  judgment 
defendant  for  more  than  one  half  of  the 
amount,  and  that  it  was  his  own  fault  if 
he  paid  more  than  he  was  legally  liable  for. 

And  in  Love  t.  Gibson,  2  Fla.  698,  the 
doctrine  of  res  judicata  was  carried  so 
far  as  to  be  held  applicable  to  an  action 
for  contribution  between  cosureties  to  a 
judgment  obtained  by  an  obligee  against 
one  of  such  sureties,  even  though  the  surety 
sued  for  contribution  was  not  a  party  to 
the  original  action,  he,  however,  having 
had  notice  of  the  suit  in  time  sufficient  to 
have  put  in  pleas  to  the  action.  In  this 
case  the  alleged  defense  of  the  cosurety  was 
that  neither  surety  was  liable  to  the  ob]i<;ee, 
rather  than  that  the  cosureties  stood  in  dif- 
ferent relations  to  the  obligee.  This  fact  af- 
fords a  possible  ground  for  distinguishing 
the  case  from  Centbal  Beg.  k  Secub.  Co.  v. 
United  States  Fidelity  k  G.  Co.;  but 
nevertheless  the  cases  seem  to  be  in  con- 
flict as  regards  the  principles  applied. 

In  Preslar  v.  Stallworth,  37  Ala.  402, 
which  is  cited  in  the  dissenting  opinion  of 
Williams,  J.,  in  the  Central  Bko.  k  Secur. 
Co.  Case,  as  pertinent  to  the  question  under 
discussion  in  the  present  note,  the  original 
action  was  brought  by  the  obligee  against 
both  cosureties,  but  was  discontinued  as 
against  the  defendant  in  the  action  for  con- 
tribution, he  not  having  been  served  with 
process.  From  this  it  follows  that  the  rights 
of  the  defendant  in  the  contribution  action 
were  not  adjudicated  in  the  action  between 
the  obligee  and  the  other  sureties,  and 
furthermore  the  case  does  not  profess  to  de- 
cide as  to  whether  the  judgment  in  the  or- 
iginal action  was  res  judicata  upon  the 
question  of  contribution  between  the  sure- 
ties G.  J.  C. 
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634,  23  L.  ed.  419;  Nickless  v.  Pearson,  126 
Ind.  486,  26  N.  £.  481 ;  Plant  v.  Carpenter, 
19  Wash.  621,  53  Pac.  1108. 

A  decision  upon  demurrer,  though  a  de- 
cree dismissing  a  bill,  will  be  conclusive  of 
every  matter,  whether  specially  stated  in 
the  bill  or  not,  provided  it  was  in  contro- 
versy in  that  suit. 

Poole  V.  Dilworth,  26  W.  Va.  583;  Cor- 
rothers  y.  Sargent,  20  W.  Va.  351;  Bias  t. 
Vickers,  27  W.  Va.  463;  Dent  v.  Pickens, 
69  W.  Va.  274,  63  S.  E.  164. 

The  scope  of  the  estoppel  is  not  to  be  de- 
termined by  the  reasoning  of  the  court,  the 
substantial  effect  of  the  actual  decision  be- 
ing the  only  consideration. 

23  Cyc.  1123,  note,  68;  Gould  v.  Evans- 
ville  &  C.  R.  Co.  91  U.  S.  534,  23  L.  ed. 
419;  Abraham  v.  Casey,  179  U.  8.  210, 
45  L.  ed.  156,  21  Sup.  Ct.  Rep.  88;  Denike 
V.  Denike,  167  N.  Y.  585,  60  N.  E.  1110. 

The  record  shows  that  the  clerk  of  the 
county  court  of  Calhoun  county  had  no 
power  or  authority  to  take  the  bond  of  this 
defendant  or  to  release  the  Central  Com- 
pany, and  that  fact  rendered  the  bond  of 
defendant  invalid,  both  as  a  statutory  and 
as  a  common- law  bond. 

San  Francisco  v.  Hartnett,  1  Cal.  App. 
662,  82  Pac.  1064;  Rupert  v.  People,  20 
Colo.  424,  38  Pac.  702;  Morrow  v.  State,  6 
Kan.  563;  Harris  v.  Simpson,  4  Litt.  (Ky.) 
165,  14  Am.  Dec.  101;  United  States  v. 
Goldstein,  1  Dill.  4] 3,  Fed.  Cas.  No.  15,226; 
Vose  V.  Deane,  7  Mass.  280;  Com.  v.  Love- 
ridge,  11  Mass.  337;  Benedict  v.  Bray,  2 
Cal.  251,  56  Am.  Dec.  332;  Com.  y.  Roberts, 
1  Duv.  199;  State  v,  Kruise,  32  N.  J.  L. 
313;  State  v.  Young,  66  Me.  219;  Powell  v. 
State,  15  Ohio,  579;  People  v.  Brown,  23 
Wend.  47;  Couchman  v.  Lisle,  15  Ky.  L. 
Rep.  643;  State  v.  Russell,  24  Tex.  505; 
Com.  y.  Otis,  16  Mass.  199;  Territory  ex 
rel.  Thacker  v.  Woodring,  1  L.R.A.(N.S.) 
848,  and  note,  16  Okla.  203,  82  Pac.  572,  6 
Ann.  Cas.  950;  Gray  v.  State,  43  Ala.  41; 
Jacquemine  v.  State,  48  Miss.  280;  Blevins 
V.  State,  31  Ark.  53;  State  y.  Nelson,  28 
Mo.  13;  People  v.  McKinney,  9  Mich.  444. 

A  nullity  cannot  be  ratified. 

State  v.'Caldwell,  124  Mo.  509,  28  S.  W. 
4;  Morrow  y.  State,  5  Kan.  663;  Territory 
ex  rel.  Thacker  y.  Woodring,  15  Okla.  203, 
1  L.R.A.(N.S.)  848,  82  Pac.  572,  6  Ann. 
Cas.  950;  Dickenson  y.  State,  20  Neb.  72, 
29  N.  W.  184;  United  States  y.  Horton,  2 
Dill.  94,  Fed.  Cas.  No.  35,393;  Reilly  y. 
Atchison,  4  Ariz.  72,  32  Pac.  262;  Robert- 
son y.  Shepherd,  165  Mo.  360,  65  S.  W. 
673. 

If  Central  Banking  ft  Security  Company 
is  entitled  to  relief,  the  last  bond  is  liable 
for  the  whole  amount. 


98  Mo.  532,  14  Am.  St.  Rep.  654,  11  S.  W. 
994 ;  Crawn  v.  Com.  84  Va.  282,  10  Am.  St. 
Rep.  843,  4  S.  E.  721 ;  Dugger  v.  Wright,  61 
Ark.  232,  14  Am.  St.  Rep.  48,  11  S.  W.  213; 
Gross  y.  Davis,  87  Tcnir.  226.  10  Am.  St. 
Rep.  635,  11  S.  W.  92;  McDonald  v.  Ma- 
gruder,  3  Pet.  470,  7  L.  ed.  744. 
Mr.  J.  M.  Hamilton  also  for  appellees. 

FofTenbarger,  P.,  delivered  the  opinion 
of  the  court: 

After  the  Central  Banking  &  Security 
Company,  surety  in  one  of  the  bonds  of 
Amnon  Taylor,  administrator  of  Tasriel 
Taylor,  had  paid  the  decrees  pronounced 
against  it,  as  corrected  and  affirmed  by  this 
court,  in  Taylor  y.  Taylor,  66  W.  Va.  238, 
66  S.  E.  690',  19  Ann.  Cas.  414,  it  brought 
this  suit,  primarily  for  indemnity  and  sec- 
ondarily for  contribution,  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany, of  Baltimore,  Maryland,  and  the  Citi- 
zens' Trust  &  Guaranty  Company,  of  Par- 
kersburg,  West  Virginia,  sureties  in  the 
two  subsequent  bonds  -  given  by  Taylor  as 
administrator  of  the  same  estate.  The 
prayer  of  the  bill  is  in  the  alternative. 
The  plaintiff  claims  the  subsequent  bonds 
operate  in  law  as  full  and  complete  in- 
demnity, requiring  the  sureties  therein,  or 
one  of  them,  to  reimburse  it  to  the  extent 
of  the  whole  amount  it  was  compelled  to 
pay  as  Taylor's  surety.  It  had  become  the 
surety  in  a  $6,000  bond  given  in  February, 
1903.  In  July,  1904,  the  United  States  Fi- 
delity &  Guaranty  Company  gave,  before 
the  clerk  of  the  county  court  of  Calhoun 
county,  another  bond  in  the  same  penalty, 
and  in  July,  1905,  the  Citizens'  Trust  & 
Guaranty  Company  became  surety  in  a 
third  bond  in  the  same  penalty  and  given  in 
the  same  way.  Each  of  these  subsequent 
bonds  contains  a  recital  of  desire  on  the 
part  of  the  principal  therein  to  release  the 
surety  in  the  preceding  one  from  further 
liability,  and  of  tender  thereof  in  lieu  of 
the  preceding  one.  The  claim  for  complete 
indemnity  and  full  reimbursement  is  predi- 
cated upon  this  recital.  In  the  case  of 
Taylor  y.  Taylor,  the  distributees  of  the 
Taylor  estate  sued  the  principal  and  sureties 
in  all  three  of  the  bonds,  and  the  trial  court 
sustained  the  demurrers  of  the  United 
States  Fidelity  &  Guaranty  Company  anc 
the  Citizens'  Trust  &  Guaranty  Company, 
and  dismissed  the  bill  as  to  them.  •  It  held 
the  Central  Banking  k  Security  Company 
liable  as  surety  in  the  first  bond,  and  it 
appealed  from  the  decrees.  The  sxireties 
in  the  other  two  did  not  appeal,  and  the 
dismissal  as  to  them  remains  unreversed. 
As  the  bill  in  this  cause  exhibits  the  print- 
ed record  of  the  former  one,  allowing  all 
State  ex  rel.  Chatham  Nat.  Bank  y.  Finn, '  the  proceedings  had  therein,  as  well  aa  the 
61  L.R.A.(N.S.)  51 
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mandate  and  opinion  of  this  court  in  it, 
the  defendants  herein,  in  their  separate  de- 
murrers thereto,  relied  principally  upon 
said  dismissal  of  the  former  hill  as  an  ad- 
judication in  their  favor,  not  only  against 
the  plaintiff  in  the  former  suit,  but  as 
against  the  alleged  cosurety,  the  plaintiff 
here.  The  demurrer  of  the  United  States 
Fidelity  &  Guaranty  Company  to  this  bill 
was  unqualifiedly  overruled,  and  that  of  the 
other  defendant  partially  sustained,  but  the 
bill  was  not  dismissed  as  to  it;  the  court 
deeming  it  a  proper  party,  but  not  subject 
to  direct  liability.  Thereafter  the  United 
States  Fidelity  &  Guaranty  Company  filed 
its  answer,  yind  answer  in  the  nature  of  a 
cross  bill,  praying  affirmative  relief  against 
the  Central  Banking  &  Security  Company, 
the  Citizens'  Trust  &  Guaranty  Company, 
and  the  administrator  and  heirs  of  Taylor, 
the  purpose  of  which  was,  in  the  main,  to 
demand  indemnity  from  the  Citizens'  Trust 
&  Guaranty  Company,  its  successor  in  the 
bond  as  surety,  or  rather  the  surety  in  the 
last  of  the  three  bonds.  The  Citizens'  Trust 
dt  Guaranty  Company  filed  its  answer  to  the 
original  bill  and  also  to  the  cross  bill,  and 
upon  these  pleadings  and  general  replica- 
tions of  the  plaintiff  to  the  answers  and  a 
stipulation  a/i  to  the  facts,  the  court  held 
the  parties  to  be  cosureties,  and  required 
each  of  the  two  defendants  to  pay  to  the 
plaintiff  one  third  of  the  amount  it  had 
been  compelled  to  pay  at  the .  suit  of  the 
distributees  of  the  Taylor  estate.  From 
this  decree,  the  Central  Banking  k  Security 
Company  has  appealed,  complaining  of  the 
disallowance  of  full  indemnity  against  the 
other  companies,  and  also  of  the  denial  of 
contribution  as  to  the  costs  and  expense 
incident  to  its  defense  in  the  cause  of  Tay- 
lor V.  Taylor.  Denying  liability  for  con- 
tribution or  indemnity,  the  two  defendants 
cross  assign^  error  in  the  enforcement  there- 
of, and  resist  the  further  claims  of  the  ap- 
pellant. 

In  the  cross  assignments  of  error,  the 
validity  of  the  two  subsequent  bonds  is  de- 
nied on  account  of  lack  of  authority  in  the 
clerk  of  the  county  court  of  Calhoun  county 
to  take  them.  As  is  shown  by  the  report 
of  the  decision  in  Taylor  v.  Taylor,  these 
two  bonds  were  taken  by  the  clerk  in  the 
vacation  of  the  court,  and  he  had  no  au- 
thority, under  the  statute,  to  take  them  as 
substitute  bonds,  each  releasing  the  pre- 
ceding one.  The  contention  in  that  cause 
was  that  they  were  such  bonds,  and  that 
there  was  no  liability  except  upon  the  last 
one,  the  one  in  which  the  Citizens'  Trust  & 
Guaranty  Company  was  the  surety.  In  the 
rejection  of  this  claim  and  contention,  the 
question  of  the  validity  of  the  two  subse- 
quent bonds  as  additional  ones  was  left 
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open  and  undecided.  As  the  statute  no- 
where confers  upon  the  clerk  authority  to 
take  a  new  bond  from  a  personal  represen- 
tative or  other  fiduciary,  and  makes  it  his 
duty  to  report  to  the  court  the  necessity 
thereof,  it  may  well  be  conceded  be  had 
no  authority  to  take  either  of  the  two  sub^ 
stitute  bonds,  but  their  absolute  invalidity 
and  worth lessness  does  not  necessarily  fol- 
low. Every  bond  taken  without  authority 
in  the  officer  who  took  it  is  not  void.  Such 
bonds  are  often  held  good  as  common-law 
obligations.  Numerous  authorities  holding 
them  void  are  cited  in  support  of  the  cross 
assignments  of  error,  but  the  bonds  in  those 
cases  were,  for  the  most  part,  held  void  be- 
cause the  taking  thereof  contravened  a 
principle  of  public  policy.  Most  of  them 
were  recognizances  under  which  officers  had 
discharged  prisoners.  One  of  them,  in- 
volved in  Benedict  v.  Bray,  2  Cal.  251,  66 
Am.  Dec.  332,  was  a  void  attachment  bond, 
but  the  opinion  is  unsatisfactory.  It  as- 
sumes, contrary  to  almost  uniform  author- 
ity, that  all  bonds  taken  by  officers  not  au- 
thorized to  take  them  are  void.  The  law 
on  this  subject  was  summarized  by  Judge 
Green  in  Porter  v.  Daniels,  11  W.  Va.  250, 
in  the  following  terms:  "The  mere  fact 
that  a  bond  not  authorized  by  law  has  been 
taken  by  an  officer  does  not  render  such 
bond  invalid  at  common  law.  Such  bonds 
have  been  frequently  held  void  at  common 
law,  but  wherever  so  held,  it  has  been  not 
simply  because  taken  by  an  officer  without 
authority,  but  for  other  and  sufficient  rea- 
sons appearing  in  each  particular  case, — 
such  as  that  they  were  not  voluntarily  exe- 
cuted; that  they  were  given  to  the  officer 
to  induce  him  to  violate  his  duty  as  such 
officer;  or  to  induce  him  to  perform  a  duty 
lie  was  bound  to  perform  without  the  giv- 
ing of  such  bonds;  that  the  taking  of  the 
bond  was  oppressive,  and  it  was  given  with- 
out consideration;  that  the  obligee  in  the 
bond  had  no  interest  in  the  subject-matter; 
that  the  taking  of  the  bond  was  a  violation 
of  public  policy,  or  was  executed  under  cir- 
cumstances, or  contained  provisions,  which 
would  have  rendered  a  private  bond  void 
at  law."  These  bonds  were  voluntarily 
given  for  consideration  paid  to  the  sureties, 
and  neither  the  acceptance  nor  the  giving 
of  the  same  contravenes  any  principle  of 
public  policy.  Hence  they  are  clearly  good 
as  common-law  obligations. 

That  they  were  not  substitute,  release, 
or  indemnity  bonds  as  matter  of  law  or  by 
force  of  the  statute  was  decided  in  the  case 
of  Taylor  v.  Taylor.  It  is  said,  however,  the 
parties  expressly  made  them  such  by  stipu- 
lation. The  only  matter  relied  upon  as  evi- 
dence of  such  an  undertaking  is  the  recital 
in  each  of  the  subsequent  bonds  as  to  the 
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motive  or  purpose  of  the  giving  of  the 
same.  It  says  the  new  bond  was  tendered 
in  lieu  of  the  old  one  in  compliance  with  a 
desire  of  the  principal  therein  to  release  the 
surety  in  the  preceding  one  from  further 
liability,  not  from  all  liability.  It  proves 
a  tender  of  the  subsequent  bond  in  lieu  of 
the  preceding  one  for  the  purpose  of  re- 
leasing the  former  surety  from  further  lia- 
bility, but  it  is  not  a  covenant  of  indemnity 
for  breaches  of  the  condition  of  the  former 
bond.  The  assumption  of  this  grave  respon- 
sibility must  be  imposed  by  implication,  if 
at  all,  and  the  implication  does  not  neces- 
sarily arise  from  the  terms  used.  Generally 
a  provision,  fact,  or  purpose  is  not  read  into 
an  instrument  as  having  been  implied,  un- 
less necessity  therefor  is  found  in  the  terms 
used,  or  purpose  expressed  therein.  White 
V.  Bailey,  65  W.  Va.  573,  23  L.R.A.(N.S.) 
232,  64  S.  E.  1019;  Morgan  v.  Chicago  & 
A.  R.  Co.  06  U.  6.  716,  24  L.  ed.  743;  Water- 
ford  &  W.  Turnp.  Co.  v.  People,  9  Barb. 
161;  Jackson  ex  rel.  Boyd  v.  Lewis,  17 
Johns.  475;  United  States  v.  Fisher,  2 
Cranch,  358,  2  L.  ed.  304;  Chitty,  Contr. 
p.  113;  Hammon,  Contr.  pp.. 811,  813,  § 
412;  Devlin,  Deeds,  §  836.  The  implication 
is  said  to  arise  here  out  of  the  fact  that  the 
bond  given  is  such  a  one  as  would  have  been 
required  by  the  court  under  the  provisions 
of  g  10  of  chapter  87  of  the  Code,  and  must 
therefore  be  considered  as  having  been  given 
with  intent  that  it  should  operate  as  a 
statutory  bond  would;  but  the  circum- 
stances contemplated  by  said  section  were 
not  disclosed  at  the  time  these  bonds  were 
given.  The  court  had  not  ordered  a  new 
bond,  nor  does  it  appear  that  necessity  for 
one  had  been  shown  by  the  report  of  the 
clerk  or  a  commissioner,  or  evidence  pro- 
duced by  a  surety  or  other  person  interested. 
It  cannot  be  assumed  thal^  under  such  cir- 
cumstances, either  of  the  two  defendants 
would  have  executed  a  subsequent  bond.  If 
the  Central  Banking  &  Security  Company 
had  moved  the  court  to  be  released  as  sure- 
ty, the  United  States  Fidelity  &  Guaranty 
Company  would  have  at  once  suspected  some 
default  on  the  part  of  the  principal,  or 
some  other  good  and  sufficient  cause  for  re- 
fusal of  the  surety  to  remain  on  his  bond, 
and  would  almost  certainly  have  refused  to 
take  its  place.  The  same  observations  may 
be  made  as  to  the  Citizens'  Trust  k  Guar- 
anty Company.  In  either  case,  there  would 
have  been  a  previous  ascertainment  of  tiie 
condition  of  the  decedent's  estate  in  the 
hands  of  the  administrator,  and  of  his  abil- 
ity to  make  good  any  devastavit  committed 
by  him  or  other  default  in  the  conduct  in 
this  trust.  No  such  investigation  was  made 
because  no  steps  had  been  taken  that  were 
suggestive  of  any  default  or  irregularity  in 
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the  administration.  Had  there  been  a  pre- 
vious order  of  the  court  requiring  a  new 
bond,  it  would  have  suggested  irregularity 
and  failure  of  duty  on  the  part  of  the 
principal,  which  would,  no  doubt,  have  pre- 
vented the  giving  of  a  new  bond  and  left 
the  surety  in  the  first  one  liable  for  the 
entire  default.  In  view  of  these  facts,  the 
authorities  do  not  sustain  an  implied  under- 
taking on  the  part  of  the  sureties  in  the 
subsequent  bonds.  To  confer  a  right  or 
impose  an  obligation  by  implication,  the  in- 
tention arising  out  of  the  terms  used  or 
the  purpose  of  the  instrument  and  circum- 
stances under  which  it  was  given,  must  bo 
so  strongly  apparent  that  the  contrary 
thereof  cannot  be  reasonably  supposed.  The 
implication  must  be  a  necessary  one,  as 
is  shown  by  authorities  already  cited. 

Being  valid  obligations  and  yet  not  sub- 
stitute bonds,  and  having  been  given  for  the 
same  principal  as  the  one  for  whom  the  first 
bond  was  given,  and  to  guarantee  faithful 
execution  of  the  same  trust,  the  two  subse- 
quent bonds  are  mere  cumulative  or  addi- 
tional bonds,  and  the  sureties  therein  are 
cosureties  with  the  surety  in  the  first  one. 
Brandt,  Suretyship  &  Guaranty,  §  707. 
''Successive  bonds  given  by  guardian  are 
cumulative  securities  for  the  faithful  per- 
formance of  the  duties  of  the  office,  and  the 
liabilities  of  the  sureties  are  in  proportion 
to  the  penalties  of  the  several  bonds  in 
which  the  respective  sureties  bound  them- 
selves." Jones  V.  Hays,  38  N.  C.  (3  I  red. 
Eq.)  502,  44  Am.  Dec.  78.  "In  all  these 
eases  the  sureties  have  ...  a  common 
burden;  they  are  joined  by  the  common  end 
and  purpose  of  their  several  obligations,  as 
much  as  if  they  w«re  joined  in  one  instru- 
ment, with  this  difference  only,  that  the 
penalties  will  ascertain  the  proportion  in 
which  they  are  to  contribute,  whereas  if 
they  had  joined  in  one  bond,  it  must  have 
depended  on  other  circumstances."  Dering 
V.  Winchelsea,  1  Cox,  C.  C.  318,  21  Eng. 
Rul.  Cas.  617. 

That  the  dismissal  of  the  bill  in  the 
cause  of  Taylor  v.  Taylor  as  to  the  sure- 
ties in  the  two  subsequent  bonds  is  not  an 
adjudication  against  the  right  of  contribu- 
tion, nor  as  between  the  sureties,  is  ob- 
viously apparent  from  principles  enunciated 
in  Pomeroy  Nat.  Bank  v.  Huntington  Nat. 
Bank,  —  W.  Va.  —,  79  S.  E.  662,  not  yet 
officially  reported,  Hudson  ▼.  Iguano  Land 
&  Min.  Co.  71  W.  Va.  402,  76  S.  E.  707, 
and  Biem  v.  Ray,  49  W.  Va.  129,  38  S.  E. 
530.  That  all  three  of  the  sureties  were 
parties  to  that  suit,  relating  to  the  bonds 
in  which  they  were  sureties,  is  not  conclu-> 
sive.  Even  though  parties  to  a  subsequent 
suit  are  the  same  as  those  to  the  prior  one, 
a  former  decision  is  not  conclusive  in  ths 
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second  one,  and  does  not  bar  it,  unless  the 
cause  of  action  in  the  two  suits  is  the  same. 
If  the  second  one  is  founded  upon  a  different 
cause  of  action  from  that  involved  in  the 
first,  the  former  adjudication  is  conclusive 
only  as  to  matters  actually  litigated  and 
decided  in  the  first  suit.  In  Hudson  v. 
Iguano  Land  k  Min.  Co.  cited,  these  prop- 
ositions were  stated  as  follows:  "When 
the  cause  of  action  in  the  second  suit  is 
the  same  as  that  in  the  first  and  the  par- 
ties are  identical,  they  are  concluded,  not 
only  as  to  what  was  actually  decided,  but 
also  as  to  all  matters  which  the  plaintifl 
could  have  adduced  to  sustain  his  claim, 
and  which  the  defendant  could  liave  plead- 
ed or  proven  in  defense  of  the  action.  In 
such  cases  there  is  no  inquiry  as  to  what 
was  actually  decided,  as  contradistinguished 
from  things  which  could  have  been  decided 
or  may  have  been.  But  the  principle  ap- 
plies in  cases  in  which  the  parties  to 
the  second  suit  are  the  same  as  those  of  the 
first  and  the  cause  of  action  is  not  the 
same,  so  as  to  prevent  a  trial  in  the  second 
suit  of  a  question  settled  and  determined 
in  the  first;  but  the  rules  in  such  cases 
are  different.  In  them  it  becomes  neces- 
sary to  ascertain  whether  the  particular 
question  sought  to  be  raised  in  the  second 
suit  was  actually  decided  and  determined 
in  the  first.  This  necessitates  resort  to  the 
particular  issues  made  and  findings  there- 


on." 

In  Taylor  v.  Taylor  there  was  no  decision 
of  any  question  between  the  sureties.  There 
was  one  between  the  plaintiffs  in  that  suit, 
the  distributees  of  the  Taylor  estate,  on  the 
one  hand,  and  the  principal  and  sureties  on 
the  other.  The  cause  of  action  therein  com- 
prehended two  things :  The  right  to  a  proper 
accounting  and  distribution  of  funds  by  the 
principal  in  the  bond,  guaranteed  by  the 
sureties;  and  failure  of  the  principal  to  ac- 
cord such  right.  The  suit  was  brought  for 
redress  of  w^rongs  done  the  plaintiffs.  No 
pleadings  in  the  cause  put  in  issue  any 
right  of  contribution  or  any  other  matter 
between  the  sureties.  There  was  an  adjudi- 
cation of  nonliability  to  the  distributees  of 
the  estate  as  to  two  of  the  sureties,  but 
this  was  obviously  not  an  adjudication  of 
nonliability  to  their  cosurety.  It  could  not 
have  been,  for  no  issue  of  that  sort  was 
raised  by  the  pleadings.  The  cause  of  ac- 
tion asserted  here  is  a  right  of  contribu- 
tion among  the  cosureties,  and  injury  by 
refusal  of  the  defendants  to  contribute  to 
the  common  burden  the  plaintiff  had  to  dis- 
charge under  the  decree  against  it  in  the 
former  suit.  Notwithstanding  the  two 
rights  grow  out  of  the  same  transaction 
among  the  parties,  they  are  not  the  same 
nor  even  similar.  The  nonidentity  of  causes 
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of  action  here  asserted  is  well  illustrated  in 
Coville  V.  Oilman,  13  W.  Va.  314.  Under 
an  agreement  between  himself  and  A,  B 
sunk  an  oil  well.  A  claimed  B  was  to  pay 
himself  a  reasonable  price  for  drilling  the 
well  out  of  its  production,  and  thereafter 
the  well  was  to  belong  to  A.  B  claimed  he 
was  to  sink  the  well  and  pay  himself  for 
the  same  out  of  the  first  oil  obtained,  and 
thereafter  he  and  A  were  to  be  equal  part- 
ners in  the  production  thereof.  On  this 
theory  of  the  contract,  A  sued  B  in  as- 
sumpsit and  recovered  a  judgment,  on  the 
verdict  of  a  jury,  for  oil  produced  from  the 
well  and  sold  by  B.  Afterwards  A  brought 
another  suit  in  assumpsit  for  oil  subse- 
quently produced  and  sold.  Then  B  filed 
his  bill  Betting  up  a  copartnership  relation 
between  them,  and  asking  for  a  dissolution 
thereof  and  settlement  of  the  partnership 
account  and  an  injunction  to  prevent  the 
collection  of  the  judgment  previously  ob- 
tained. A  endeavored  to  rely  upon  that 
judgment  as  an  adjudication  against  the 
existence  of  the  copartnersliip.  To  that 
contention  this  court  replied  as  follows: 
"This  verdict  and  judgment  did  not  estab- 
lish that  there  was  no  partnership  in  the 
oil  pumped  after  the  institution  of  the 
first  suit,  even  though  it  were  proven  ever 
so  clearly  that  there  was  and  is  no  claim 
that  any  partnership  in  any  of  the  oil  exist- 
ed, except  such  as  might  have  been  formed 
by  the  original  contract,  and  that,  in  the 
trial  of  the  common-law  suit,  B  defended 
himself  by  claiming  that  this  original  con- 
tract created  a  partnership  in  all  the  oil 
pumped  from  the  well,  and  obtained  from 
the  court  an  instruction  that  if  the  jury 
believe  such  partnership  existed,  they  must 
find  for  the  defendant,  and  that,  as  the 
question  of  partnership  or  no  partnership 
was  not  directly  involved  in  the  pleadings, 
it  cannot,  so  far  as  oil  not  sued  for  in  that 
suit  is  concerned,  be  regarded  as  conclusive- 
ly determined  by  the  verdict  of  the  jury 
and  judgment  of  the  court,  though  it  be 
shown  by  evidence  it  was  the  controverted 
fact  on  which  the  verdict  of  the  jury  must 
have  been  based.  Nor  is  this  verdict  even 
evidence  of  the  nonexistence  of  the  partner- 
ship." 

The  limited  application  of  the  first  propo- 
sition, namely,  that  everything  the  parties 
to  the  first  action  could  have  litigated  be- 
tween themselves  is  deemed  to  have  been  de- 
termined, in  other  words,  is  merged  in  the 
judgment,  is  sometimes  overlooked  by  the 
courts,  and  the  principle  regarded  as  if  it 
were  general  in  its  application.  It  is  for 
this  reason  more  than  any  other  that  courts 
sometimes  fall  into  an  error  in  applying 
the  principles  of  res  judicata^  and  the  doc- 
trine  is   so    often    invoked   under    eircum- 
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Atances  not  justifying  its  application.  The 
rule  or  principle  by  which  to  test  the  con- 
clusiveness of  former  litigation  between 
parties  seems  to  have  been  first  deduced 
and  clearly  stated  by  Mr.  Justice  Fields  in 
Cromwell  t.  Sac  County,  94  U.  S.  351,  24 
L.  ed.  195,  decided  in  1876.  Since  that 
time  the  rules  and  principles  governing  the 
doctrine  have  been  much  better  understood 
than  they  were  before,  and  there  have  been 
fewer  misapplications  of  it.  Prior  to  that 
time  many  courts  perceived  the  difference 
between  a  former  judgment  between  the 
same  parties  upon  the  same  cause  of  action 
as  that  involved  in  the  subsequent  suit,  and 
a  judgment  between  the  same  parties  upon 
a  cause  of  action  different  from  that  in- 
volved in  the  subsequent  suit,  and  correctly 
applied  the  principles  without  defining  the 
standard  or  test  of  applicability. 

An  attempt  is  made  here  to  show  identity 
of  the  present  cause  of  action  with  that  in- 
volved in  Taylor  t.  Taylor.  It  is  said  the 
principal  in  the  bond  is  the  representative 
of  the  sureties,  and  the  latter  are  bound 
by  his  action  in  all  respects,  so  long  as  he 
acts  in  good  faith,  wherefore  a  judgment 
either  for  or  against  him  is  binding  upon 
all  the  sureties,  not  only  as  regards  the 
right  of  the  creditor  or  obligee  in  the  bond, 
but  also  as  regards  the  relation  of  co- 
suretyship.  This  argument  is  supplemented 
'by  the  further  proposition  that  the  right 
of  contribution  among  sureties  stands  only 
upon  the  principle  of  subrogation.  Ordi- 
narily a  judgment  against  a  principal  is  not 
evidence  against  the  surety,  unless  the  sure- 
ty was  a  party  to  the  action,  or  was  made 
privy  thereto  by  notice.  In  the  latter  case, 
it  may  be  evidence,  but  it  is  clearly  not 
conclusive.  There  are  some  exceptional  in- 
stances in  which  a  judgment  against  the 
principal  alone  is  conclusive  upon  the  sure- 
ty, as  when  the  undertaking  of  the  surety 
is  that  he  will  be  liable  for  the  result  of 
the  suit  against  the  principal.  State  use 
of  Beard  v.  Abbott,  63  W.  Va.  189,  61  S. 
E.  369;  Brandt,  Suretyship  &  Guaranty, 
g  802.  ''A  judgment  against  the  principal 
alone  is,  as  a  general  rule,  evidence  against 
the  surety  of  the  fact  of  its  recovery  alone, 
and  not  of  any  fact  which  it  was  necessary 
to  find  in  order  to  recover  such  judgment." 
Id.  §  803.  This  is  given  by  the  author 
as  the  general  rule,  sustained  by  the  weight 
of  authority.  Under  it  the  judgment 
against  the  principal  is  no  evidence  of  lia- 
brlity  on  the  part  of  the  surety.  By  an- 
other line  of  cases,  the  judgment  against 
the  principal  is  prima  facie  evidence  against 
the  surety,  but  not  conclusive.  Brandt, 
Suretyship  k  Guaranty,  §  803.  These  con- 
clusions deduced  from  the  authorities  show 
the  principal  is  not  the  representative  of 
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the  surety  in  any  comprehensive  sense  of 
the  term.  If  he  were,  the  judgment  against 
liim  would  be  conclusive  upon  the  surety  in 
all  cases. 

Nor  is  the  right  of  contribution  derived 
from  the  equitable  principle  of  subrogation. 
Contribution  and  subrogation  are  separate 
and  distinct  things,  the  latter  being  in 
equity  a  broader  right  and  including  the 
former,  just  as  many  other  legal  rights  are 
obtainable  through  subrogation.  Subroga- 
tion gives  the  surety,  as  against  the  princi- 
pal and  cosurety,  all  the  rights  and  reme- 
dies of  the  creditor,  and  some  of  these  may 
be  legal.  Subrogation  is  not  strictly  a 
remedy.  It  is  an  equitable  principle 
through  which  the  benefit  of  remedies  is 
obtained.  As  subrogation  is  not  recognized 
at  all  by  the  law  courts,  the  recognition  and 
enforcement  of  contribution  in  actions  at 
law  prove  contribution  is  not  dependent 
upon  the  right  of  subrogation.  It  must  be 
distinct  from  subrogation,  else  courts  of 
law  could  not  enforce  it.  That  a  surety  has 
a  right  of  action  at  law  against  a  cosurety 
for  contribution  is  well  settled.  Story,  £q. 
Jur.  §  495;  Kemp  v.  Finden,  12  Mees.  & 
W.  421,  12  L.  J.  Exch.  N.  S.  137,  8  Jur. 
65;  Mitchell  v.  Sproul,  5  J.  J.  Marsh.  264; 
Bachelder  v.  Fiske,  17  Mass.  464.  The 
meaning  of  the  declaration,  often  made,  that 
contribution  does  not  spring  from  contract, 
is  sometimes  misapprehended.  It  only 
means  that  there  need  not  be  an  express 
contract  for  it.  This  is  made  clear  by  the 
opinion  of  Lord  Chief  Baron  (Eyre)  in 
Bering  v.  Winchelsea,  1  Cox,  C.  C.  318,  21 
Eng.  Rul.  Cas.  617.  As  the  sureties  in  that 
case  obligated  themselves  by  separate  in- 
struments, it  was  argued  there  could  not 
possibly  be  any  contract  of  cosuretyship  be- 
tween them.  The  court  held:  '^f  we  take 
a  view  of  the  cases  both  in  law  and  equity, 
we  shall  find  that  contribution  is  bottomed 
and  fixed  on  general  principles  of  justice, 
and  does  not  spring  from  contract."  The 
opinion  then  goes  on  to  show  many  in- 
stances in  which  the  courts  of  common  law 
had  always  enforced  contribution,  not  be- 
cause, however,  there  was  a  contract  in 
express  terms  to  indemnify,  but  because 
natural  justice  and  equity  imposed  the 
duty.  In  the  opinion  the  lord  chief  baron 
said:  "Now  the  doctrine  of  equality  oper- 
ates more  effectually  in  this  court  than  in 
a  court  of  law."  This  is  a  plain  recognition 
of  the  jurisdiction  of  the  law  courts  to 
enforce  contribution,  and  obviously  they 
could  have  none  if  the  right  were  purely 
equitable.  The  plain  purpose  of  the  argu- 
ment was  to  dispense  with  the  necessity  of 
proof  of  an  express  contract  for  contribu- 
tion or  indemnity,  and  not  to  deny  contri- 
bution as  a  legal  right.    Of  course,  the  re- 
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lation  of  surety  ship  gives  rise  to  equities, 
not  cognizable  by  the  law  courts,  In  which 
contribution  is  included,  or  equities  grow- 
ing out  of  the  legal  right  of  contribution. 
There  are  grounds  for  interposition  of 
equitable  remedies  for  the  protection  of  a 
surety  before  his  right  to  sue  at  law  has 
accrued,  and  to  obtain  greater  relief  than 
the  law  courts  can  give. 

That  the  demand  of  a  cosurety  for  con- 
tribution is  a  new   and  distinct  cause  of 
action  from  that  founded  on  the  contract 
between  the  creditor  and  the  promisors  or 
obligors  in  the  instrument  has  been  decided 
and  clearly  demonstrated  by  the  applica- 
tion of  legal  principles  in  Camp  v.  Bost- 
wick,   20   Ohio   St.   337,   5   Am.   Rep.   669. 
The  court  held:    "The  right  to  contribution 
among  cosureties  is  not  founded  on  the  con- 
tract  of   suretyship,   but   is   based   on   an 
equity  arising  from  the  relation  of  cosure- 
ties.    .    .     .    The  right  of  action  for  con- 
tribution   among   cosureties   accrues   when 
one  has  paid  more  than  his  proportion  of 
their  liability."     In  working  out  this  con- 
clusion, Judge  Mcllvaine  said:     "But  this 
action  was  not  founded  on  the  note.    The 
note  was  fully  paid  and  satisfied  by  the 
payment  of  Giddings's  judgment  by  Bost- 
wick,  on  the  19th  of  November,  1866.     By 
that   payment,    however,    a   new    cause   of 
action    accrued    to    Bostwick    against    the 
representatives    of    his    deceased    cosurety, 
founded    upon    a    'general    equity'    whidi 
equalizes   burdens  and   benefits   among  co- 
sureties.    This  new  cause  of  action  never 
did  accrue  to  Oiddings,  and  it  first  accrued 
to  Bostwick  only  forty  days  before  suit  was 
commenced.    ...    If  the  right  of  a  co- 
surety to  claim  contribution  rested  upon  the 
doctrine  of  subrogation  to  the  rights  of  the 
creditor,    the    proposition    might    be    true. 
The  doctrine  of  subrogation  has  its  origin 
in   the   relation    of    principal   and   surety, 
whereby  a  surety  who  pays  the  debt  of  his 
principal  is,  in  equity,  substituted  in  the 
place  of  the   creditor,   and   is   entitled  to 
all  the  rights  which  the  creditor  may  have 
against  his  principal.     But  the  doctrine  of 
contribution  has  its  origin  in  the  relation 
of  cosureties  or  other  joint  promisors  in 
the  same  degree  of  obligation.     It  is  not 
founded  upon   the   contract   of  suretyship. 
.     .     .    It  is  an  equity  which  springs  up  at 
the  time  the  relation  of  cosureties  is  entered 
into,  and  ripens  into  a  cause  of  action  when 
one  surety  pays  more  than  his  proportion 
of   the   debt.     .    .     .    From   this    relation 
the  common  law  implies  a  promise  to  con- 
tribute   in    case   of    unequal    payments   by 
cosureties.     But  equity  resorts  to  no  such 
fiction.     It   equalizes   burdens,   and   recog- 
nizes and  enforces  the  reasonable  expecta- 
tions of  cosureties,  because  it  is  just  and 
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right  in  good  morals,  and  not  because  of 
any  supposed  promise  between  them.     This 
equity,  having  once  arisen  between  cosure- 
ties, this  reasonable  expectation  that  each 
will  bear  his  share  of  the  burden,  is,  as  it 
were,  a  vested  right  in  each,  and  remains 
for  his  protection  until  he  is  released  from 
all   his   liability   in  excess  of  his   ratable 
share  of  the  burden.    Neither  the  creditor, 
the  principal,  the  statute  of  limitations,  nor 
the  death  of  a  party,  can  take  it  away." 
In   accordance   with   this   view,    the   court 
further  held:     "The  neglect  of  a  creditor, 
whereby  the  estate  of  one  surety  is  released, 
under  the  statutes  of  limitation,  from  its  di- 
rect liability,  does  not  discharge  a  cosurety 
from  his  liability  for  the  whole  or  any  palrt 
of   the   debt."     Similarly,    in   McCrory   ▼. 
Parks,  18  Ohio  St.  1,  it  was  held  that  the 
judgment    in    an    action    by  -  the    obligee 
against  the  principal  and  sureties  in  a  sher- 
iffs bond  was  not  res  judicata  of  the  right 
of  contribution   among  the   sureties.     The 
principle  was  again  judicially   applied  in 
Koelsch  V.  Mixer,  52  Ohio  St  207,  39  N.  E. 
417.     In   that  case  Judge   Minshall   said: 
"It  is  not  enough  that  an  issue  may  have 
been  joined  between  the  obligee  and  the  de- 
fendant as  to  the  liability  of  the  latter  on 
the  bond.     Whatever  that  issue  may  have 
been,  it  was  not  an  issue  between  himself 
and  his  codefendant,  the  plaintiff  in  this 
action,  and  could  not  therefore  conclude  the 
latter.     Though  parties  to  the  suit,  they 
were  not  such  in  an  adversary  character, 
being  simply  codefendants  to  the  suit  on 
the  bond.     The  plaintiff  in  this  suit  could 
not,   in   the  former  suit,   as  a  matter   of 
right,  have  insisted  on  the  admission  or  re- 
jection of  evidence  on  the  trial  of  the  issue, 
had  no  right  to  move  for  a  new  trial,  nor 
prosecute  error  if  aggrieved  by  the  rulings 
of  the  court;  and  hence  he  cannot  be  held 
bound  by  the  judgment  in  any  subsequent 
litigation  to  which   he  may  be  a  party." 
He  then  states  the  limitation  upon  the  doc- 
trine of  rea  judicata  as  follows:     "It  is  the 
general  rule  that  parties  to  a  judgment  are 
not  bound  by  it  in  a  subsequent  contro- 
versy between  each  other,  unless  they  are 
adversary  parties  in  the  original  action," — 
and  cites  abundant  authority  to  sustain  the 
proposition.     This  is  only  another  way  of 
saying   the    former   judgment,    to    be   con- 
clusive, in  the  absence  of  a  showing  of  an 
express  decision  of  the  question  in  the  later 
one,  must  have  been  upon  the  same  cause 
of  action,  and  fully  harmonizes  with  the 
principles  of  res  judicata  as  herein  stated. 
To  make  the  former  judgment  in  such 
cases  conclusive  puts  the  surety  at  a  fear- 
ful disadvantage.    As  shown  by  Judge  Min- 
shall, he  has  no  control  of  tiie  action  on 
the  bond,  and  is  at  the  mercy  of  the  credit- 
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or,  whose  sole  object  is  to  get  his  money 
in  the  shortest  time,  with  least  expense,  and 
at  the  slightest  risk.  Standing  within  his 
legal  rights,  he  permits  all  the  sureties  but 
one  to  get  away,  and  then  his  action,  ac- 
cording to  the  contention  here,  is  forever 
binding  on  the  remaining  surety,  cutting  o0 
resort  to  his  cosureties  for  contribution. 

Our  conclusion  harmonizes  with  other 
principles.  Until  he  has  paid,  the  surety 
has  no  cause  of  action.  How  then  can  he 
be  said  to  have  asserted  it  in  the  action 
on  the  bond?  He  had  not  then  paid  and 
had  none  to  assert.  If  he  can  be  said  to 
have  had  an  equity,  a  court  of  law  in  which 
he  may  have  been  sued  would  not  recognize 
that;  and  in  a  court  of  equity  it  is  an  in- 
complete cause  of  action,  and  ,a  man  is  not 
bound  to  sue  until  his  cause  of  action  is 
complete.  Broaddus  Institute  v.  Siers,  68 
VV.  Va.  125,  69  S.  E.  468,  Ann.  Cas.  1912A, 
920. 

Only  two  decisions  declaring  the  contrary 
of  the  conclusions  here  stated  have  been 
found.  Cross  v.  Scarboro,  6  Baxt.  134,  and 
Hood  V.  Morgan,  47  W.  Va.  817,  35  S.  E. 
911.  In  neither  of  them  was  there  anv  effort 
in  the  opinion  to  apply  the  principles  of 
res  judicata.  In  other  words,  the  principles 
were  not  stated,  nor  was  there  any  effort  to 
demonstrate  their  application.  The  conclu- 
sions are  certainly  not  sustained  by  the  ap- 
plication of  those  principles.  Hood  v.  Mor- 
gan erroneously  assumes  that  the  right  of 
contribution  arises  by  subrogation  only,  and 
it  is  upon  that  proposition  it  declares  the 
former  judgment  in  favor  of  the  sureties 
against  the  creditor  conclusive.  The  deci- 
sion in  that  case  may  not  be  wrong.  Pos- 
sibly it  can  be  sustained  upon  the  doctrine 
of  estoppel.  As  to  whether  it  can  or  not, 
it  would  be  useless  to  enter  upon  any  in- 
quiry now.  It  suffices  to  say  it  makes  an 
erroneous  application  of  the  doctrine  of  rea 
judicata,  and  no  element  of  estoppel  ap- 
pears in  this  cause. 

As  the  costs  paid  and  expenses  incurred 
in  the  litigation  in  the  cause  of  Taylor  t. 
Taylor  by  the  plaintiff  in  this  bill  were 
the  result  of  its  effort,  not  to  refute  lia- 
bility in  general  to  the  distributees  of  the 
estate  of  Taylor,  but  to  be  relieved  from 
liability  on  the  bond,  as  a  result  of  the 
execution  of  the  subsequent  ones,  the  court 
did  not  err  in  refusing  to  enforce  contri- 
bution against  the  defendants  as  to  costs 
and  expenses.  In  the  main  the  defense  was 
purely  personal. 

Seeing  no  error  in  the  decree  appealed 
from,  we  will  affirm  it. 

lijiich,  J.t  absent. 
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'Williams,  J.,  dissenting: 

I  think  the  decree  in  Taylor  v.  Taylor, 
sustaining  the  demurrers  of  the  United 
States  Fidelity  k  Guaranty  Company  and 
the  Citizens'  Trust  &  Guaranty  Company, 
and  dismissing  the  bill  as  to  them,  is  an 
adjudication  against  the  Central  Banking 
&  Trust  Company  of  any  right  to  contri- 
bution. The  principal  and  all  the  sureties 
were  there  sued,  and  a  decree  rendered  hold- 
ing the  principal  and  one  surety  only  liable, 
and  releasing  the  other  two.  What  is  the 
effect  of  that  final  and  unreversed  decree? 
In  the  absence  of  fraud  or  collusion  between 
the  obligee  and  the  discharged  sureties,  is  it 
not  conclusive  upon  the  cosureties  as  well 
as  upon  the  creditor?  If  not,  why  so? 
There  is  a  privity  of  relation  and  obligation 
between  principal  and  surety;  and  it  is  out 
of  regard  to  that  relation  that  a  judgment 
against  a  principal  bound  for  a  collateral 
undertaking  is  conclusive  of  the  amount  for 
which  his  surety  is  liable.  Crim  v.  Eng- 
land, 46  W.  Va.  480,  76  Am.  St.  Rep.  826, 
33  S.  E.  310;  State  v.  Nutter,  44  W.  Va. 
385,  30  S.  E.  67 ;  Turner  v.  Stewart,  61.  VV. 
Va.  493,  41  S.  E.  924.  No  one,  I  imagine, 
will  question  that  a  judgment  recovered 
against  a  principal  and  all  the  sureties,  in 
a  subsequent  suit  for  contribution  by  the 
surety  who  paid  it,  would  be  conclusive  of 
liability  to  the  creditor.  They  would  be 
estopped  to  deny  liability.  Why?  Because 
the  right  of  contribution  rests  on  liability 
to  the  obligee,  and  that  liability  was  an 
issue  adjudicated  by  the  judgment.  Why, 
then,  is  not  a  judgment  of  discharge  as 
to  some  of  the  sureties  equally  conclusive? 
It  will  not  do  to  say  that  a  judgment 
against  them  has  one  effect,  and  a  judg- 
ment for  some  of  them  and  against  others, 
on  the  same  issue,  has  another  effect.  The 
judgment  must  have  the  same  force  in 
either  case.  The  right  of  contribution  is  not 
a  primary  right;  it  depends  on  a  common 
liability  to  a  third  person.  The  sureties 
must  occupy  toward  the  creditor  exactly 
the  same  attitude.  The  right  to  have  con- 
tribution springs  out  of  a  common  burden 
resting  on  two  or  more  persons  occupying 
the  same  position  in  relation  to  the  credit- 
or. 27  Am.  &  Eng.  Enc.  Law,  483.  There- 
fore, if  a  surety  is  not  liable  to  the  creditor, 
he  is  under  no  obligation  to  help  bear  the 
burden;  he  is  not  then  liable  to  his  co- 
surety. A  surety  who  pays  a  debt  for 
which  another  surety  is  not  liable  cannot 
have  contribution.  1  Brandt,  Suretyship 
&  Guaranty,  §  267.  "He  takes  the  place  of 
the  original  creditor,  and  may  be  resisted 
on  the  same  principles,  and  in  the  same 
way."  Lowndes  ▼.  Pinckney,  1  Rich.  Eq. 
155.  A  surety  paying  a  debt  can  occupy 
no   better   position   than   the  creditor  did. 
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2  Brandt,  Suretyship  &  Guaranty,  §  316. 
In  a  8uit  for  contribution,  by  a  surety  who 
paid  the  judgment,  there  is  involved  the 
same  identical  issue  that  was  litigated  in 
the  suit  by  the  creditor  against  the  sure- 
ties, and  that  issue,  having  been  determined 
by  a  final  judgment,  is  rea  judicata.  It 
matters  not  that  the  issue  was  not  joined 
between  cosureties.  It  was  joined  between 
the  creditor  on  the  one  side  and  the  princi- 
pal debtor  and  sureties  on  the  other,  and, 
in  tlie  absence  of  fraud,  it  is  conclusive  on 
all  parties.  It  is  on  the  ground  that  a 
judgment  in  such  case  has  a  conclusive 
cirect  that  equity  subrogates  the  surety 
who  pays  it  to  all  the  rights  of  the  credit- 
or, not  only  as  against  the  principal  debt- 
or, but  against  the  other  sureties  as  well. 
Hawker  v.  Moore,  40  W.  Va.  49,  20  S.  E. 
848;  Woods  V.  Douglas,  46  W.  Va.  657,  33 
8.  E.  771;  Hess's  Estate,  69  Pa.  272;  2 
Hrandt,  Suretyship  k  Guaranty,  §  309. 
What  are  the  rights,  then,  of  a  creditor  who 
has  obtained  a  judgment  against  principal 
and  sureties?  Why,  he  has  a  final  judg- 
ment conclusive  upon  all  of  them,  which 
the  law  makes  a  lien  upon  their  lands. 
Now,  is  it  not  clear  that  if,  in  a  suit  for 
contribution,  a  cosurety  could  controvert 
the  judgment,  the  surety  who  paid  it  would 
not  be  enjoying  the  rights  of  the  creditor? 
Says  Chief  Justice  Marshall  in  Lidderdale 
V.  Robinson,  2  Brock.  159,  Fed.  Cas.  No. 
8,337,  after  reviewing  some  early  Virginia 
decisions:  "The  principle  which  the  cases 
decide  is  this:  Where  a  person  has  paid 
money  for  which  others  were  responsible, 
the  equitable  claim  which  such  payment 
gives  him  on  those  who  were  so  responsible 
shall  be  clothed  with  the  legal  garb  with 
which  the  contract  he  has  discharged  was 
invested,  and  he  shall  be  substituted  to 
every  equitable  intent  and  purpose,  in  the 
•  place  of  the  creditor  whose  claim  he  has 
discharged.  This  principle  of  substitution 
is  completely  established  in  the  books,  and, 
being  established,  it  must  apply  to  all  per- 
sons who  are  parties  to  the  security,  so  far 
as  is  equitable.  The  cases  suppose  the  sure- 
ty to  stand  in  the  place  of  the  creditor,  as 
completely  as  if  the  instrument  had  been 
transferred  to  him,  or  to  a  trustee  for  his 
use.  Under  this  supposition,  he  would  bo 
at  full  liberty  to  proceed  against  every 
person  bound  by  the  instrument."  Two  co- 
sureties were  sued  jointly,  and  judgment 
was  rendered  in  favor  of  them  both.  The 
creditor  appealed  to  the  Supreme  Court 
from  the  judgment  in  favor  of  one  of  them, 
and  such  judgment  was,  as  to  such  surety, 
reversed,  and  judgment  in  the  Supreme 
Court  was  rendered  against  such  surety  for 
a  large  amount,  .which  he  paid.  Held,  he ' 
could  not  recover  contribution  from  the 
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other  surety.  The  judgment,  which  as  ta 
him  renuiined  in  force  in  the  court  below, 
established  the  fact  that  he  was  not  liable 
to  the  creditor,  and  consequently  not  liable 
for  contribution.  1  Brandt,  Suretyship  Jt 
Guaranty,  §  267.  The  author  cites  Ledoux 
V.  Durrive,  10  La.  Ann.  7,  which  is  not 
in  the  library.  But  I  have  no  doubt  he 
correctly  states  the  principle  decided. 

Mr.  lilack,  a  very  eminent  law  writer,  in 
his  work  on  Judgments,  §  591,  says: 
'*Where,  in  a  suit  against  one  of  two  sure- 
ties, judgment  is  fairly  obtained  against 
him,  and  no  collusion  existed  between  him 
and  the  party  recovering  the  judgment,  or 
the  principal  obligor  of  the  bond,  if  notice 
of  the  pendency  of  such  suit  has  been 
given  his  cosurety,  the  latter  stands  virtu- 
ally in  privity  with  him  against  whom  thi* 
judgment  has  been  obtained.  The  cosurety 
in  such  case  is  bound  to  avail  himself  of 
any  defense  which  he  may  have,  and  he  will 
not  be  permitted  afterwards,  in  a  suit  for 
contribution  brought  against  him  by  his 
cosurety  who  has  paid  and  satisfied  the 
judgment,  to  set  up  any  defense  which  he 
ought  to  have  pleaded  in  the  original  suit 
upon  the  bond,  by  becoming  a  party  for 
that  purpose.  It  was  his  duty  to  join  in 
the  defense  to  the  action.  Having  failed 
to  do  so,  though  he  had  full  notice  of  the 
pendency  of  the  action,  he  waives  all  de- 
fenses he  might  have  had,  and  in  the  suit 
for  contribution  the  matter  is  res  judicata.*' 
The  author  here  states  a  proposition  even 
stronger  tlian  the  one  I  am  contending  for, 
but  he  is  supported  by  Love  v.  Gibson,  2 
Fla.  598,  and  other  authorities.  I  would 
give  the  judgment  conclusive  effect  only  in 
case  the  sureties  were  parties  to  the  suit. 
The  exact  principle  for  which  I  contend 
arose,  and  was  decided,  in  Hood  v.  Morgan, 
47  W.  Va.  817,  35  S.  E.  OIL  But  the 
majority  opinion,  in  efTect,  overrules  that 
case.  Tiie  question  was  also  decided  by  the 
supreme  court  of  Tennessee  in  Cross  v. 
Scarboro,  6  Baxt.  134.  That  case  is  almost 
identical  with  the  one  at  bar.  There  some 
of  the  sureties,  as  in  this  case,  had  executed 
several  obligations.  In  a  suit  by  the  credit- 
or against  all  of  them  some  were  discharged 
and  others  held  liable.  Those  that  were 
held  liable  paid  the  debt  and  sued  the 
others  for  contribution,  and  the  court  held 
that  the  former  judgment  of  discharge  was 
an  adjudication  of  their  nonliability,  and 
was  binding  on  the  cosureties.  The  follow- 
ing cases  are  also  pertinent:  Preslar  t. 
Stallworth,  37  Ala.  402;  Hess's  Estate,  69 
Pa.  272;  Fletcher  v.  Jackson,  23  Vt.  681, 
56  Am.  Dec.  98.  In  fact,  after  a  very  care- 
ful examination  of  the  subject,  I  do  not 
find  that  any  court,  except  the  supreme 
court  of  Ohio,   holds   to  the  principle  de- 
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ided  by  the  majority  opinion.  The  cases 
»f  Pomeroy  Nat.  Bank  v.  Huntington  Nat. 
3ank,  Hudson  v.  Iguano  Land  &  Min.  Co. 
Lnd  Biem  t.  Ray,  decided  by  this  court 
ind  cited  in  the  majority  opinion,  in  my 
>pinioii,   are  not  applicable. 


DISTRICT  OF  COLUMBIA  COURT  OF 

APPEALS. 

PERCY  HAMILTON,  Appt., 

V. 

UNITED  STATES  OF  AMERICA. 

(41  App.  D.  C.  359.) 

Seduction  —  conditional     promise     of 
marriage  ^  misdemeanor. 

Securing  sexual  intercourse  with  a  six- 
teen-year-old girl  by  promising,  at  her  solici- 


tation, to  marry  her  if  anytliing  happened, 
is  not  within  a  statute  making  it  a  mis- 
demeanor to  seduce  and  carnally  know  any 
female  of  previous  chaste  character  between 
the  ages  sixteen  and  twenty-one. 

(January   6,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  convicting  him 
of  seduction.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  £.  Davis  for  appellant. 

Messrs.  Clarence  R.  Wilson  and  S.  Mc- 
Comas  Hawken,  for  the  United  States: 

The  act  disclosed  by  the  evidence  con- 
stituted seduction,  for  there  were  repeated 
solicitations  and  persuasion,  resistance  by 
the  woman,  and  finally  yielding  upon  re- 
newed solicitations  and  promises  of  protec- 
tion and  marriage. 


Note.  —  Seduction:  promise  of  marriage 
tsonditioned  on  pregnancy, 

L  Criminal  actions. 

a.  Under  statutes  making  promise  of 

marriage    essential    element 
of  crime. 

1.  Conditional  promise  in  gener- 

al, 809. 

2.  Conditional   promise  together 

with  prior  absolute  promise, 
810. 

b.  Under  statutes  not  making  prom- 

ise of  marriage  essential  ele- 
ment of  crime. 

1.  Conditional    promise    in    gen- 

eral, 810. 

2.  Conditional   promise   together 

with  prior  absolute  promise, 
811. 
IT.  Civil  actions,  812. 

I.  Criminal  actions, 

a.  Under  statutes  making  promise  of 
marriage  essential  element  of  crime. 

i.  Conditional  promise  in  general. 

Under  statutes  making  a  promise  of  mar- 
riage an  essential  element  of  seduction,  the 
rule  is  almost  universal  that  a  promise  of 
marriage   conditioned   upon    pregnancy   re- 
sulting from  the  intercourse  will  not  amount 
to  seduction.    People  v.  Jensen,  15  Cal.  App. 
220,  114  Pac.  685  {obiter) ;  Cherry  v.  SUte, 
112  Ga.  871,  38  S.  E.  341   {obiter)  ;  Wood- 
all  V.  State,  7  Ga.  App.  245,  66  S.  E.  619; 
State  V.  Thomas,  231  Mo.  41,  132  S.  W.  225; 
Russell  V.  State,  77  Neb.  519,  110  N.  W.  380, 
15  Ann.  Cas.  222;   People  v.  Van  Alstyne, 
144  N.  Y.  361,  39  N.  E.  343,  reversing  78 
Hun,  509,  29  N.  Y.  Supp.  642;   People  v. 
Duryea,  81  Hun,  390,  30  N.  Y.  Supp.  877; 
State  V.  Adams,  26  Or.  172,  22  L.R.A.  840, 
42  Am.  St.  Rep.  790.  35  Pac.  36;  Simmons 
▼.  State,   64  Tex.   Crim.   Rep.   619,   114   S. 
W.  841 ;  Muhlhause  v.  State,  56  Tex.  Crim. 
Kep.  288,  119  8.  W.  866;  Thacker  v.  State, 
61  L.R.A.(N.S.) 


62  Tex.  Crim.  Rep.  294,  136  S.  W.  1095; 
Gillespie  v.  State,  —  Tex.  Crim.  Rep.  — , 
166  S.  W.  135. 

In  People  v.  Van  Alstyne,  supra,  it  is 
said:  "It  was  never  intended  to  protect  a 
woman  who  was  willing  to  speculate  upon 
the  results  of  her  intercourse  with  a  man, 
and  who  only  exacted,  as  the  price  of  her 
consent,  a  promise  on  his  part  to  marry 
her  in  case  the  intercourse  resulted  in  her 
pregnancy." 

And  in  State  v.  Adams,  25  Or.  172,  22 
L.R.A.  840,  42  Am.  St.  Rep.  790,  36  Pac. 
36,  the  court  assigns  its  reasons  for  the 
decision  in  the  following  language:  "The 
gist  of  the  offense  is  that  the  seduction  shall 
be  accomplished  under  or  by  means  of  a 
promise  of  marriage  which  is  unfulfilled. 
Without  the  promise  there  can  be  no  crime 
under  this  statute,  however  reprehensible 
the  conduct  of  the  man  may  be.  A  promise 
of  marriage,  and  her  reliance  upon  it,  must 
be  the  means  of  inducing  the  woman  to  sur- 
render her  virtue.  She  must  be  drawn  aside 
from  the  path  of  virtue  she  is  then  pur- 
suing, and  induced  to  yield  to  the  solicita- 
tions of  her  seducer,  by  means  of  and  under 
the  influence  of  a  promise  of  marriage,  upon 
the  performance  of  which  she  in  good  faitli 
had  a  right  to  rely.  Nothing  less  will 
satisfy  this  statute.  Its  object  is  not  to 
punish  illicit  intercourse,  but  to  punish  the 
seducer  who,  by  means  of  a  promise  of  mar- 
riage, destroys  the  chastity  of  an  unmarried 
female  of  previous  chaste  character,  and 
who  thus  draws  her  aside  from  the  path  of 
virtue  and  rectitude,  and  then  fails  and  re- 
fuses to  fulfil  his  promise.  It  is,  however, 
not  necessary  that  the  promise  should  be 
technically  valid  to  sustain  a  civil  action 
for  breach  of  promise;  and,  although  it  may 
be  conditioned  upon  immediate  intercourse, 
thus  rendering  it  void  in  a  civil  proceed- 
ing, because  founded  upon  an  immoral  con- 
sideration, it  is  still  held  sufficient  to  sus- 
tain a  criminal  prosecution  if  the  woman 
in  good  faith  relied  upon  it  and  was  there- 
by deceived.     ...    In  such  case,  the  mu* 
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35  Cyc.  1294;  Clark,  Crim.  Law.  194; 
State  V.  Patterson,  88  Mo.  88,  57  Am.  Rep. 
374;  State  y.  Hamann,  109  Iowa,  646,  80 
N.  W.  1064;  Croghan  v.  State,  22  Wis.  444; 
Bradshaw  v.  Jones,  103  Tenn.  331,  76  Am. 
St.  Rep.  655,  52  S.  W.  1072;  SUte  v. 
Hughes,  106  Iowa,  125,  68  Am.  St.  Rep. 
288,  76  N.  W.  520;  State  v.  Price,  —  Iowa, 
— ,  138  N.  W.  520;  State  v.  Prizer,  49  Iowa, 
531,  33  Am.  Rep.  155;  State  v.  Uigdon,  32 
Iowa,  262;  State  t.  Hemm,  82  Iowa,  609, 
48  N.  W.  971;  SUte  v.  Knutson,  91  Iowa, 
549,  60  N.  W.  129;  State  v.  Sortviet,  100 
Minn.  12,  110  N.  W.  100. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 
Appellant,  Percy  Hamilton,  defendant  be- 


low, was  convicted  in  the  supreme  court  of 
the  District  of  Columbia  of  the  crime  of 
seduction  under  §  873  of  the  District  Code 
[31  Stat,  at  L.  1332,  chap.  854],  which 
provides:  "If  any  person  shall  seduce  and 
carnally  know  any  female  of  previous  chaste 
character,  between  the  ages  of  sixteen  and 
twenty -one  years,  out  of  wedlock,  such  a  se- 
duction and  carnal  knowledge  shall  be 
deemed  a  misdemeanor." 

The  portion  of  the  agreed  statement  of 
facts  appearing  in  the  record  essential  to 
the  disposition  of  this  appeal  is  as  follows: 
"At  the  time  of  the  alleged  commission  of 
the  offense  laid  in  the  indictment,  the  com- 
plaining witness  (hereinafter  called  wit- 
ness), was  a  little  under  the  age  of  seven- 
teen years,  and  the  defendant  a  little  over 


tual  promise  of  the  woman  Is  implied  from 
her  yielding  to  the  solicitations  of  her  se- 
ducer under  his  promise  of  marriage,  and 
the  promise  becomes  absolute.  But  when 
the  seduction  is  accomplished  hj  means  of 
a  promise  of  marriage,  to  be  perfoimed  only 
upon  the  condition  that  the  mtercourse  re- 
sults in  pregnancy,  no  promise  of  tne  woman 
can  be  implied  from  such  yielding,  and  it 
seems  to  us  the  contract  smacks  too  much 
of  a  corrupt  and  licentious  bargain  to  fall 
within  the  statute.  How  can  it  be  claimed 
that  a  pure-minded  woman  is  led  astray  and 
her  ruin  accomplished  under  a  promise  of 
marriage  wliich,  with  her  assent,  amounts 
to  nothing  more  than  a  mutual  agreement 
to  engage  in  illicit  relations  so  long  as  preg- 
nancy does  not  result,  and  which  neither 
party  expects  nor  intends  shall  be  fulfilled 
except  upon  the  happening  of  an  event 
which  may  never  occur?" 

In  Spenrath  v.  State,  —  Tex.  Crim.  Rep. 
— ,  48  S.  W.  192,  in  which  it  is  held  that 
the  evidence  is  not  sufficient  to  support  a 
verdict  for  seduction,  on  account  of  the  fact 
that  the  woman  did  not  consent  to  the  in- 
tercourse solely  because  of  a  promise  of 
marriage  to  be  executed  immediately  if 
pregnancy  followed,  and,  if  not,  at  a  later 
time,  the  court,  in  stating  its  conclusion, 
says:  "And  this  view  is  strengthened  b^  her 
original  testimony  before  the  examining 
court,  in  which  she  stated,  unequivocally, 
that  she  agreed  to  have  carnal  intercourse 
with  appellant  on  his  promise  to  marry  her 
if  anything  happened  to  her."  The  court, 
by  ignoring  the  possibility  of  basing  a  con- 
viction upon  such  a  conditional  promise,  in- 
ferentially  holds  against  the  sufficiency  of 
such  a  promise  to  satisfy  the  requirements 
of  the  statute. 

On  the  other  hand,  a  few  cases  hold  that 
a  promise  of  marriage  conditioned  upon 
pregnancy  will  be  sufficient  to  satisfy  the 
statute  defining  seduction. 

People  y.  Hustis,  32  Hun,  58,  holding  to 
that  effect,  has,  however,  been  overruled  in 
effect  by  subsequent  New  York  cases  cited 
above. 

In  State  v.  Sortviet,  100  Minn.  12,  110 
N.  W.  100,  the  court  says:  "We  are  not 
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impressed  by  the  argument  that  the  promise 
was  not  sufficient  because  it  was  conditioned 
upon  the  girl  becoming  pregnant.  .  .  . 
The  statute  contains  no  limitation  as  to  the 
character  of  the  promise.  It  is  general  in 
terms,  and  is  broad  enough  to  cover  any 
promise  of  marriage,  whether  conditional  or 
restricted,  if  it  is  shown  that  the  effect  ot 
the  promise  was  to  induce  the  female  to 
consent  to  the  act  of  sexual  intercourse." 

It  has  also  been  held  that  a  promise  of 
marriage  conditioned  upon  pregnancy  is  a 
"promise  of  marriage"  within  tlie  terms  of 
the  statute  defining  seduction.  Uex  v.  Ro- 
mans, 13  Can.  Crim.  Cas.  68;  Rex  v.  Comeau, 
5  D.  L.  R.  250,  11  East.  L.  Rep.  37,  104. 

2.  Conditional   promise    together    toith 
prior  absolute  promise. 

Intercourse  permitted  by  a  woman  ia  re- 
liance upon  a  conditional  promise  of  mar- 
riage if  she  gets  into  trouble  will  not 
amount  to  seduction,  although  there  is  a 
subsisting  engagement  between  the  parties 
at  the  time  of  the  intercourse.  People  v. 
Ryan,  63  App.  Div.  429,  71  N.  Y.  Supp. 
527. 

Where,  however,  two  parties  are  engaged 
to  be  married  at  a  definite  future  time, 
intercourse  procured  by  the  inducement  of 
such  absolute  promise,  together  with  the 
additional  inducement  to  hasten  the  mar- 
riage in  case  the  intercourse  results  in 
pregnancy,  will  amount  to  seduction. 
Cherry  v.  State,  112  Ga.  871,  38  S.  £.  341. 

And  see,  in  this  connection,  Spenrath  y. 
SUte,  —  Tex.  Crim.  Rep.  —,  48  S.  W. 
102,  supra,  I.  a,  1. 

5.  Under  statutes  not  maMng  profiUae 
of  marriage  essential  element  of 
crime, 

1.  Conditional  promise  in  general. 

Under  statutes  not  making  a  promise 
of  marriage  an  essential  element  of  seduc- 
tion, it  is  agreed  that  any  promises,  de- 
ception, or  artful  influences  which  induce 
a  chaste  woman  io  surrender  her  chastity 
*  by    overcoming    her    natural   tendency    to- 
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eighteen,  and  each  was  unmarried.  Prior 
to  the  alleged  eommisaion  of  the  offense,  the 
defendant  and  another  young  man  had  on 
■everal  occaBions.  called  upon  the  witness 
and  another  young  woman  at  the  house  of 
the  witness,  in  the  city  of  Washington,  Dis- 
trict of  Columbia.  Each  of  the  several  per- 
sons mentioned  is  of  the  colored  race.  On 
the  date  named  in  the  indictment,  namely, 
April  15,  1912,  the  said  four  persons  were 
together  in  a  room  at  the  said  house,  hav- 
ing a  social  time,  during  which  the  wit- 
ness had  been  playing  upon  a  piano,  the  de- 
fendant standing  close  beside  her;  and  the 
two  other  persons  were  seated  in  another 
part  of  the  room.  The  defendant,  leaning 
over  witness,  suggested  that  they  go  into 
the  next  room  and  have  carnal  intercourse; 


which  the  witness  refused  to  do.  Some  days 
later,  on  a  similar  occasion  and  under  simi- 
lar circumstances,  the  defendant  made  a 
similar  suggestion,  to  which  witness  replied 
that  she  was  afraid  something  might  hap- 
pen. The  defendant  said  that  there  was 
no  use  of  being  afraid;  that  nothing  would 
happen.  The  witness  then  asked  the  de- 
fendant if  he  would  marry  her  if  anything 
did  happen,  and  upon  his  saying  that  he 
would,  she  then  consented,  and  the  two  went 
into  the  next  room  and  there  had  intercourse. 
After  the  first  occasion  the  act  of  inter- 
course between  the  witness  and  the  defend- 
ant was  repeated  a  number  of  times  up  to 
and  including  June  30,  1912.  The  witness's 
monthly  sickness  was  due  July  18,  1912, 
at  which  time  she  missed  it;  and  was,  in 


ward  Tirtue  and  purity,  will  satisfy  the 
statutory  requirements. 

However,  there  is  no  seduction  "where 
it  is  shown  that  she  yielded,  not  by  reason 
of  any  promises,  deception,  or  other  artful 
influences,  but  merely  to  gratify  her  lust- 
ful desires."    35  Cyc.  1296. 

The  cases  seem  agreed  that  a  promise  of 
marriage  conditioned  upon  pregnancy  is 
not  such  a  promise  as  will  ordinarily  over- 
come the  natural  tendency  of  a  chaste 
woman  toward  virtue  and  honor.  How- 
ever, there  beem  to  be  instances  where  a 
promise  of  marriage  conditioned  upon 
pregnancy  will  overcome  the  natural  ten- 
dency of  a  chaste  woman.  In  such  cases 
the  c<mditional  promise  is  considered  suffi- 
cient basis  for  a  conviction. 

In  Hamilton  t.  United  States,  it  was 
held  that  the  promise  was  not  made  under 
such  circumstances  as  are  necessary  to  con- 
stitute an  exception  to  the  general  rule. 

So,  in  People  v.  Smith,  132  Mich.  58,  92 
N.  W.  776,  it  was  held  that  the  defendant 
could  not  be  convicted  of  seduction,  where 
his  onlv  inducement  to  procure  the  inter- 
course had  been  a  promise  of  marriage  con- 
ditioned upon  pregnancy,  and  where  the 
complaining  witness  was  not  a  young  and 
inexperienced  girl.  The  court  says:  "The 
complaining  witness  in  this  case,  however, 
was  not  a  young  and  inexperienced  girl. 
She  was  nearly  twenty  years  of  age,  and  it 
is  apparent  knew  quite  well  the  consequences 
of  her  act.  She  cannot  complain,  therefore, 
if  she  is  judged  by  the  rules  applicable  to 
ordinary  pure  women.  Is  a  promise  to 
marry,  conditioned  upon  the  illicit  inter- 
course resulting  in  pregnancy,  calculated  to 
induce  a  pure  woman  U>  yield  her  chastity? 
In  our  judgment,  this  question  admits  of 
but  one  answer.  Such  a  promise  has  no 
tendency  to  overcome  the  natural  sentiment 
of  virtue  and  purity.  The  woman  who 
yields  upon  such  a  promise  is  in  no  better 
position  than  as  though  no  promise  what- 
ever had  been  made.  No  wrong  is  done  her 
if  she  is  put  in  the  class  with  those  who 
commit  the  act  to  gratify  their  desire.  She 
was  willing  to  lose  her  virtue  if  some  pro- 
vision was  made  to  conceal  its  loss.  If  preg- 
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nancy  does  not  result  from  the  illicit  in- 
tercourse, her  conduct  is  in  every  respect  as 
culpable  as  that  of  her  companion." 

In  State  v.  Hughes,  106  Iowa,  125,  68 
Am.  St.  Rep.  288,  76  N.  W.  520,  it  is  said: 
"The  reasoning  of  these  cases  leads  to  the 
inevitable  conclusion  that  to  induce  an  un- 
married woman  of  previous  chastity  to 
yield  her  virtue  by  a  promise  of  marriage 
in  event  she  becomes  pregnant  may  be  se- 
duction. Whether  a  woman  of  chaste  char- 
acter would  so  yield,  and  whether,  if  she 
BO  does,  it  is  voluntary,  and  to  gratify  her 
desires,  rather  than  because  of  such  con- 
ditional promise,  may  well  be  considered  in 
connection  with  all  the  facts  and  circum- 
stances shown  upon  the  trial.  But  it  can- 
not be  said  as  a  matter  of  law  that  an  un- 
sophisticated country  girl  of  seventeen 
years,  when  addressed  by  a  young  man  of 
five  or  six  years  her  senior,  with  possibly  a 
greater  knowledge  of  the  world,  as  in  this 
case,  and  under  the  circumstances  disclosed, 
would  necessarily  be  of  previous  unchastity 
in  yielding  on  the  strength  of  such  a  prom- 
ise, pr  that  she  submitt^  as  a  result  of  pas- 
sion, rather  than  the  false  promises  of  the 
defendant.  The  question  is  not  determined 
in  State  ▼.  Reilly,  104  Iowa,  13,  73  N.  W. 
356." 

In  State  ▼.  Reilly,  supra,  referred  to  in 
the  preceding  quotation,  Uie  court  holds 
proper  an  instruction  "that  if  the  prosecu- 
trix assented  to  the  intercourse  upon  the 
promise  of  the  defendant  to  marry  her 
should  pregnancy  result  therefrom,  then  the 
verdict  should  be,  not  guilty." 

It  did  not  appear  in  Neary  ▼.  People,  115 
111.  App.  157,  whether  the  promise  of  mar- 
riage "if  anything  happened"  was  made  be- 
fore or  after  the  connection,  but  it  was  held 
that,  even  assuming  that  it  was  made  prior 
thereto,  it  did  not  amount  to  seduction. 

2,  Conditional   promise   together   toith 
prior  absolute  promise. 

The  courts  seem  to  take  the  position  that, 
where  there  is  a  subsisting  contract  to 
marry,  an  additional  promise  of  marriage 
conditioned  upon  pregnancy  will  be  likely 
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fact,  pregnant.  The  witness  would  not  have 
consented  to  the  act  in  the  first  Instance 
except  for  the  defendant's  assurances  as 
aforesaid.  After  learning  her  condition,  she 
asked  the  defendant  to  marry  her,  which  he 
refused  to  do."  The  remainder  of  the 
agreed  statement  relates  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  which 
it  will  not  be  necessary  to  consider. 

The  case,  we  think,  turns  upon  the  court's 
refusal  to  grant  an  instruction  requested  by 
counsel  for  defendant  challenging  the  sufB- 
ciency  of  the  evidence  to  support  a  verdict 
of  guilty.  The  law  of  seduction  is  distin- 
guished by  two  lines  of  decisions  in  this 
country.  One  is  based  upon  statutes  simi- 
lar to  ours,  and  the  other  upon  statutes  re- 
quiring a  promise  of  marriage  as  a  con- 
dition precedent  to  the  commission  of  the 
ofTense.  The  distinction  has  been  elabor- 
ately pointed  out  in  the  briefs  of  counsel, 
but,  when  applied  to  the  facts  of  this  case, 
we  are  unable  to  discover  wherein  the  cases 
make  any  real  distinction.  In  Michigan, 
under  a  statute  similar  to  ours,  the  court, 
in  the  leading  case  of  People  v.  Smith,  132 
Mich.  68,  92  N.  W.  776,  defined  the  appli- 
cation of  the  statute  as  follows:  "Is  a 
promise  to  marry,  conditioned  upon  illicit 
intercourse  resulting  in  pregnancy,  calcu- 
lated to  induce  a -pure  woman  to  yield  her 
chastity?  In  our  judgment,  this  question 
admits  of  but  one  answer.  Such  a  promise 
has  no  tendency  to  overcome  the  natural 
sentiment  of  virtue  and  purity.  The  woman 
who  yields  upon  such  a  promise  is  in  no 
better  position  than  as  though  no  promise 
whatever  had  been  made.  No  wrong  is  done 
her  if  she  is  put  in  the  class  with  thoBe 
who  commit  the  act  to  gratify  their  desire. 
She  was  willing  to  lose  her  virtue  if  some 
provision  was  made  to  conceal  its  loss.     If 


pregnancy  does  not  result  from  the  illicit' 
intercourse,  her  conduct  is,  in  every  re- 
spect, as  culpable  as  that  of  her  companion. 
If  pregnancy  does  result,  his  conduct 
becomes  more  culpable  than  hers  only  when, 
and  not  until,  he  refuses  to  marry  her.  The 
commission  of  the  o£fense  cannot  depend  up- 
on the  happening  of  a  subsequent  event." 

On  the  other  hand,  in  New  York,  where 
the  statute  requires  a  promise  of  marriage, 
in  the  case  of  People  v.  Van  Alstyne,  144 
N.  Y.  361,  39  N.  E.  343,  Mr.  Justice  Peck- 
ham,  speaking  for  the  court,  said:  **lt 
was  never  intended  to  protect  a  woman 
who  was  willing  to  speculate  upon  the  re- 
sults of  her  intercourse  with  a  man,  and 
who  only  exacted  as  the  price  of  her  consent 
a  promise  on  his  part  to  marry  her  in  case 
the  intercourse  resulted  in  her  pregnancy. 
.  .  .  The  statute  was  passed  to  protect  a 
confiding  and  chaste  woman  in  yielding  to  the 
solicitations  of  the  man  who  had  promised 
to  marry  her.  It  was  not  the  purpose  of 
the  law  to  throw  its  protection  around  the 
woman  who  was  willing  to  consent  to  thu 
act,  and  who  only  asked  for  a  promise  of 
marriage  in  case  her  lapse  from  chastity 
should  be  discovered  by  reason  of  her  preg- 
nancy. In  such  case  she  consents  at  a  time 
when  there  is  no  real  promise." 

An  attempt  has  been  made  to  distinguish 
the  holding  of  the  Iowa  court,  where  a  stat- 
ute similar  to  ours  exists,  from  the  hold- 
ing of  the  Michigan  court  in  People  v. 
Smith,  supra,  but  the  courts  are  in  accord 
where  the  facts  are  similar.  In  the  case 
of  State  V.  Price,  —  Iowa,  — ,  138  N.  W. 
620,  the  court  affirmed  the  Michigan  rule 
in  the  following  language:  "Where  the 
matter  ia  one  merely  of  barter,  as  in  People 
V.  Smith,  supra,  there  is  reason  for  saying 
this  does  not  amount  to  seduction.     It  is 


to  overcome  the  natural  tendency  toward 
chastity,  thus  creating  one  of  the  excep- 
tions to  the  rule  stated  in  supra,  1.  b. 

Thus,  in  State  v.  Price,  —  Iowa,  — ,  138 
N.  W.  620,  it  was  held  that  a  conviction 
was  authorized  upon  a  finding  that  the  in- 
tercourse was  procured  on  the  conditional 
promise  of  marriage  in  event  of  pregnancy, 
where  the  prosecutrix  was  only  sixteen 
years  old  and  engaged  to  marry  the  de- 
fendant. 

And  where  the  evidence  showed  that  an 
engaged  woman  submitted  to  sexual  inter- 
course in  reliance  upon  the  promise  of  im- 
mediate marriage  If  she  got  into  trouble,  a 
case  of  seduction  was  made  out.  State  v. 
O'Hare,  36  Wash.  516,  68  L.R.A.  107,  104 
Am.  St.  Rep.  970,  79  Pac.  30. 

A  general  promise  of  marriage  and  a 
further  promise,  immediately  before  inter- 
course, of  marriage  if  pregnancy  results, 
"may  be  considered  as  constituting  sedu- 
cive'^arts."  State  v.  Stolley,  121  Iowa,  111, 
06  N.  W.  707. 
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And  where  the  defendant  before  connec- 
tion promised  to  marry  prosecutrix,  and, 
upon  her  expression  of  disbelief,  again 
promised  to  marry  her  if  anything  should 
go  wrong,  the  effect  of  the  promises  upon 
the  woman  is  for  the  jury.  State  y.  Knut* 
son,  91  Iowa,  649,  60  N.  W.  129. 

//.  Civil  actions. 

It  is  competent  for  plaintiflT  in  an  action 
for  seduction  to  show  that  the  intercourse 
was  obtained  under  promise  of  marriage  if 
anything  happened,  inasmuch  as  such 
amounts  to  a  seducive  art  which  might  in- 
duce such  intercourse.  Ayer  v.  Colgrove, 
81  Hun,  322,  30  N.  Y.  Supp.  788. 

So,  it  is  held  in  Rabeke  v.  Baer,  115 
Mich.  328,  68  Am.  St.  Rep.  667,  73  N.  W. 
242,  that  recovery  for  seduction  is  not 
barred  by  reason  of  the  promise  of  mar- 
riage which  induced  the  connection  being 
conditioned  upon  the  begetting  of  a  child 
as  the  result  thereof.  E.  L.  D. 
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then  but  a  blunt  offer  of  wedlock  in  futuro 
in  exchange  for  sexual  favors  in  pr(F8enti. 
State  v.  Reeves,  97  Mo.  668,  10  Am.  St. 
Rep.  349,  10  S.  W.  841,  8  Am.  Crim.  Rep. 
698."  The  rule  of  the  Michigan  court  was 
approved  in  Nebraska,  where  the  statute 
provides  that  "any  person  over  the  age  of 
eighteen  years,  who,  under  promise  of  mar- 
riage, shall  have  illicit  carnal  intercourse 
with  any  female  of  good  repute  for  chastity 
shall  be  deemed  guilty  of  seduction."  Rus- 
sell V.  State,  77  Neb.  619,  110  N.  W.  380,  16 
Ann.  Gas.  222. 

With  these  distinctions  in  mind,  the  pres- 
ent case  is  not  difficult  of  solution.  The 
agreed  statement,  in  substance,  shows  that 
when  defendant,  on  the  first  occasion,  made 
the  suggestion,  upon  the  refusal  of  com- 
plaining witness,  the  matter  was  dropped, 
without  further  argument  or  'solicitation 
by  defendant.  When  the  second  suggestion 
was  made,  complaining  witness  did  not  re- 
fuse, but  demurred  on  the  ground  "that  she 
was  afraid  something  might  happen,''  to 
which  defendant  replied  "that  there  was 
no  use  of  being  afraid;  that  nothing  would 
happen."  Then  complaining  witness  solicit- 
ed and  secured  a  promise  from  defendant 
that  "he  would  marry  her  if  anything  did 
happen."  If  seduction  were  present  in  this 
case,  and  it  were  possible  for  the  complain- 
ing witness  to  commit  the  crime,  under 
these  facts  it  would  be  difficult  to  determine 
which  of  the  parties  to  this  meretricious 
transaction  was  the  seducer.  We  are  un- 
able to  distinguish  between  a  bargain  of 
this  sort  and  one  where  a  virgin  deliberate- 
ly parts  with  her  virtue  for  a  money  con- 
sideration. The  parties  were  practically  of 
equal  age,  both  of  the  age  of  discretion,  and 
it  does  not  appear  that  they  were  lovers. 
Defendant  was  only  a  casual  visitor  to  the 
house  where  the  prosecuting  witness  resid- 
ed. There  is  no  evidence  of  his  having  prac- 
tised any  art  or  wile,  deception  or  persua- 
sion, to  induce  the  prosecuting  witness  to 
yield  to  his  desires.  Hence,  none  of  the 
elements  enter  into  the  transaction  upon 
which  the  crime  of  seduction  may  be  predi- 
cated. Where,  as  in  this  instance,  a  woman 
traffics  away  her  chastity  for  no  other  con- 
sideration than  a  mere  contingent  promise 
of  marriage  procured  by  her  solicitation  as 
an  indemnity  against  possible  pregnancy,  it 
is  not  seduction  under  any  statute  or  rule 
of  law  with  which  we  are  familiar. 

The  learned  counsel  for  defendant  in  a 
single  sentence  so  skilfully  marshals  the 
law  which  distinguishes  this  case  from  the 
cases  relied  upon  by  the  government  that 
we  feel  constrained  to  adopt  the  following 
short  paragraph  from  his  brief:  "Such  a 
'meretricious  transaction'  as  this  case  pre- 
sents, such  a  matter  'merely  of  barter,' 
61  L.R.A.(N£.) 


which  'smacks  too  much  of  bargain  and  bar- 
ter, and  not  enough  of  betrayal,'  'smacks 
too  much  of  a  corrupt  and  licentious 
bargain,'  consisting  only  of  a  'blunt  offer 
of  wedlock  in  futuro  in  exchange  for  sexu- 
al favors  in  prwsenti,*  and  conditioned  up- 
on ensuing  pregnancy,  does  not  constitute 
seduction;  the  law  knows  not  such  a  thing 
as  seduction  on  de  bene  esse,  to  be  canceled 
by  marriage  nunc  pro  tunc," 

It  is  urged  by  counsel  for  the  govern- 
ment that  the  statute  should  be  so  con- 
strued as  to  make  the  carnal  knowledge  of 
any  virtuous  woman,  between  the  ages  of 
sixteen  and  twenty -one  years  seduction. 
We  are  not  aware  of  a  case  where  a  similar 
statute  has  been  so  construed,  and  we  per- 
ceive no  sound  reason  whv  such  a  construe- 
tion  should  be  applied  here.  The  object 
of  the  statute  is  to  protect  the  chaste  virgin 
against  betrayal  from  an  honest  belief  in 
the  betrayer's  protestations  of  love  and 
affection,  or  an  existing  promise  of  mar- 
riage, or  a  present  unqualified  promise  of 
marriage,  as  an  inducement  for  the  com- 
mission of  the  act.  It  is  not  intended  as  a 
shield  for  a  lascivious  barter  and  sale  of 
chastity,  either  by  a  corrupt  consideration 
or  upon  a  promise  of  marriage  contingent 
upon  the  possibility  of  pregnancy,  which 
would,  at  most,  be  remote  to  the  minds  of 
the  parties  engaging  in  the  immoral  trans- 
action. 

The  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


MAINE  SUPREME  JUDICIAL  COURT. 

ANNIE  CRANDALL  ARNOLD 

V. 

MARCELLUS  L.  HUSSEY  et  aL 

(111  Me.  224,  88  Atl.  724.) 

Evidence  ^   diary   entries  —  admissi- 
bility. 

1.  Entries  of  temperature  in  a  dairy  kept 
by  an  individual  since  deceased,  not  a  part 
i>f  any  employment  or  duty,  are  not  ad- 
missible in  evidence  in  actions  between 
strangers. 

Note.  —  Admiasihility     of     entries     in 

diary. 

As  to  the  scope  and  effect  of  statutes  mak- 
ing competent  entries,  memoranda^  and 
declarations  of  deceased  persons,  see  Walter 
V.  Sperry,  44  L.R.A.(N.S.)  28,  and  note. 

This  note  deals  with  the  admissibility  of 
entires  in  diaries  proper,  as  distinguished 
from  account  books,  official  records,  memo- 
randum books,  or  individual  memoranda  of 
particular  transactions. 

The  general  rule  is  that  such  entries  are 
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Appeal  —  Inadmissible  evidence  ^  prej- 
udice. 

2.  The  admission  in  evidence  of  an  entry 
of  temperature  in  a  private  diarj  of  a  per- 
son since  deceased,  in  an  action  to  recover 
damages  for  injuries  caused  by  a  fall  upon 
a  ridge  of  ioe  on  the  sidewalk,  ii  prejudi- 
ciaL 

(November  6,  1913.) 

(?XCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Supreme  Judicial  Court  for  Pis- 
cataquis County  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence,  which  re- 
sulted in  a  verdict  in  their  favor.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  S.  Williams  and  C.  W. 
Hayes,  for  plaintiff: 

Entries  of  deceased  parties  in  no  way 
connected  with  the  parties  to  the  suit  are 
inadmissible  where  the  entries  were  not 
made  in  the  performance  of  some  duty,  of- 
ficial or  otherwise,  or  in  the  regular  per- 
formance of  business  pursued  by  the  party 
making  the  entry. 

2  Wigmore,  Ev.  §  1623;  Leask  y.  Hoag- 
land,  205  N.  Y.  171,  08  N.  E.  395,  Ann.  Cas. 
1913D,  1199;   Kennedy  v.  Doyle,  10  Allen, 


161;    Bcattie  v.  McMullen,  82  Conn.  484, 

74  Atl.  767;  Monarch  Mfg.  Co.  v.  Omaha, 
C.  B.  &  S.  R.  Co.  127  Iowa,  611,  103  N. 
W.  493;  Hutchins  ▼.  Berry,  76  N.  H.  416, 

75  Atl.  660;  Amee  v.  Boston  k  M.  R.  Co. 
212  Mast.  421,  99  N.  E.  168. 

Messrs.  Hndson  St  Hudson  for  defend- 
ants. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  to  the  law  court  upon 
exceptions  which  are  stated  as  follows: 
This  is  an  action  brought  for  the  purpose 
of  recovering  against  the  defendants,  as 
owners  of  the  Braebum  Block,  in  Guilford, 
for  negligence  in  so  constructing  and  main- 
taining said  block  that  the  water  from  the 
roof  was  precipitated  upon  the  sidewalk, 
wholly  on  the  private  property  of  the  de- 
fendants, 80  that  a  ridge  of  ice  naturally 
would  be  formed,  and  the  plaintiff  alleges 
actually  was  formed,  on  said  walk  in  front 
of  the  postoflTice  which  was  in  said  building. 
Evidence  was  introduced  which  tended  to 
show  that  a  ridge  of  ice  was  formed  in 
front  of  the  said  postoflioe,  and  that  the 
plaintiff,  in  the  exercise  of  due  care  and 
in  the  prosecution  of  lawful  business, 
stepped  upon  said  ridge  of  ice  and  slipped. 


inadmissible  as  evidence,  though  they  may 
be  used  to  refresh  the  memory  of  a  wit- 
ness, if,  after  such  use,  he  can  testify  from 
an  independent  recollection  of  the  matter. 

Thus,  in  Elliott  v.  Sheppard,  179  Mo. 
382,  78  S.  W.  627,  an  entry  by  deceased  in 
a  diary  kept  by  him,  reciting  what  he  did 
on  a  certain  day,  was  held  to  be  inadmis- 
sible to  show  that  deceased  was  in  a  dif- 
ferent state  at  the  time  a  deed  purporting 
to  be  signed  by  him  was  dated,  the  issue 
being  the  genuineness  of  the  deed,  there 
beinff  no  showing  that  the  entry  was  made 
at  the  time  and  place  it  purported  to  have 
been  made,  the  court  saying:  ''Suppose  he 
had  made  the  statements  to  a  third  party, 
and  this  third  party  was  offered  as  a  wit- 
ness to  prove  his  statement,  would  it  be 
contendea  seriously  that  this  testimony 
would  be  competent  T  This  diary  does  not 
belong  to  that  class  of  documentary  evi-* 
dence  which  is  admissible.  It  is  not  in  the 
nature  of  a  book  account,  which,  upon  show- 
ing that  it  was  correctly  kept,  would  ren- 
der it  admissible.  It  is  mer^  a  statement 
purporting  to  be  made  by  Hamilton,  and 
IS  of  no  more  force  or  effect  than  if  he  had 
made  such  statements  to  some  witness  the 
day  before  he  died.  Again,  it  is  inadmis- 
sible, because  it  falls  within  that  class  of 
testimony  denominated  self-serving  state- 
ments." 

In  Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  ft 
S.  R.  Co.  127  Iowa,  611,  103  N.  W.  493,  it 
was  held  that  records  of  daily  observations 
of  the  temperature  and  precipitation  token 
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voluntarily  for  the  Department  of  Agricul- 
ture by  a  railroad  depot  agent,  and  not 
identified  and  verified  by  him,  but  produced 
by  his  successor,  are  inadmissible,  not  being 
admissible  as  records  because  not  required 
to  be  kept,  nor  as  private  memoranda  be- 
cause not  verified. 

In  Mair  v.  Bassett,  117  Mass.  366,  entries 
by  deceased  in  his  dairy,  which  at  most 
were  to  the  effect  that  he  had  made  an 
agreement  with  defendant  to  take  his  note 
with  certain  mortgages  and  insurance 
policies  as  collateral,  and  had  paid  a  cer- 
tain sum  on  the  agreement,  which  entries 
were  not  shown  to  be  known  to  defendant, 
were  held  to  be  merely  the  declarations  of 
deceased,  and  properly  excluded  as  not  com- 
petent to  prove  that  defendant  borrowed 
money  from  deceased  and  gave  his  note 
therefor. 

In  Costelo  v.  Crowell,  139  Mass.  688,  2 
N.  E.  698,  it  was  held  that  entries  made  by 
a  person  in  his  diary  were  not  admissible 
in  evidence  after  his  death,  the  diary  not 
beinff  an  account  book,  and  having  no 
weight  beyond  that  of  any  memorandum  in 
writing  made  by  him. 

In  Stabler  v.  Clark,  166  Mich.  26,  118 
N.  W.  606,  it  is  held  that  an  entry  made 
in  a  diary  of  daily  events,  of  a  certain  pay- 
ment, is  not  admissible  in  evidence,  it  not 
beipg  used  as  an  aid  to  the  memory,  and  no 
claim  being  made  that  the  witness  did  not 
have  exact,  independent  memory  of  the 
narrated  facts. 

Entries  by  a  lawyer  in  his  diary  as  to 
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breaking   her   leg,   which    was    tlif"    injury 
sued  for. 

1.  The  defendants  introduced  evidK^nce 
which  tended  to  deny  the  fact  that  there 
was  any  ice  there  at  the  time  of  the  injury, 
and,  for  the  purpose  of  showing  that  the 
weather  on  the  afternoon  of  the  day  on  which 
the  accident  happened  was  too  warm  for 
the  formation  of  ice,  offered  to  be  read  to 
the  jury  extracts  from  the  diary  of  one 
James  Ham.  Evidence  in  regard  to  said 
diary  was  adduced  by  the  defendants  from 
their  witness  Ernest  Ham,  which  is  as  fol- 
lows: 

Q.  What  is  your  residence? 

A.  Guilford. 

Q.  Your  father's  name? 

A.  James  Ham. 

Q.  When  did  he  die? 

A.  The  6th  of  November. 

Q.  Have  you  in  your  possession  a  record 
of  the  weather  in  his  handwriting? 

A.  Yes,  sir. 

Q.  Do  you  know  that  he  kept  a  record 
of  the  weather  there  in  Guilford  villuge? 

A.  Yes,  he  always  did. 

Q.  Will  you  let  me  see  his  book?  I  show 
defendants'  Exhibit  No.  1,  and  calling  your 
attention  to  a  page  at  the  top  of  which  are 
the   words   "Thermometer,   Saturday,    Jan. 


21,  1911,"  and  "weather,"  and  to  the  hand- 
writing directly  thereunder,  ask  you  if  that 
is  the  handwriting  of  your  father? 

A.  Yes,  it  is. 

Mr.  Hudson:     We  offer  that. 

Mr.  Hayes:    We  object. 

The  Court:  A  private  diary  was  it? 

Mr.  Hudson:  Yes,  your  Honor. 

The  Court:  Not  kept  as  a  part  of  any 
employment  or  duty? 

Mr.  Hudson:  Simply  a  matter  of  custom. 

The  Court:  Do  you  dare  risk  it? 

Mr.  Hudson:  Yes,  your  Honor. 

The  Court:  Admitted. 

Mr.  Hayes:  Exception? 

The  Court:  Certainly. 

Q.  Do  you  know  how  many  times  a  day 
he  took  the  temperature? 

A.  Twice  a  day,  at  6  in  the  morning  and 
6  at  night. 

Mr.  Hudson:  "Saturday,  Jan.  21,  1911, 
10  above.  Cloudy,  S.  W.  P.  M."  S.  W. 
means  wind  southwest.  That  was  in  the 
A.  M.  "p.  H.  36  above." 

The  exceptions  raise  a  question  upon  the 
competency  of  one  class  of  hearsay  evidence 
upon  which  the  authorities  are  not  in  full 
accord.  When  a  deceased  person  who  is  a 
stranger  to  the  transaction  has  made  en- 
tries in  a  book,  which  become  relevant  to 


engagements  for  certain  dates  are  inadmis- 
sible to  show  that  he  was  not  at  a  different 
place  on  those  dates,  though  they  could  be 
used  to  refresh  his  memory  as  to  such  en- 
gagements, they  being  irrelevant  when  in- 
troduced as  original  entries.  Whitaker  v. 
White,  69  Hun,  258,  23  N.  Y.  Supp.  487. 

Entries  by  a  lawyer  in  his  diaries  relat- 
ing to  services  rendered  are  to  be  regarded 
as  self-serving;  declarations,  and  therefore 
clearly  inadmissible  in  a  suit  by  his  execu- 
trix for  fees  for  such  services.  Burke  v. 
Baker,  188  N.  Y.  661,  81  N.  E.  1033,  dis- 
approving  111  App.  Div.  422,  97  N.  Y.  Supp. 
768,  on  this  point,  but  affirming  the  deci- 
sion generally. 

The  use  of  a  dairy  to  refresh  the  memory 
of  a  witness  is  illustrated  by  Star  Mills  v. 
Bailey,  140  Ky.  194,  140  Am.  St.  Rep.  370, 
130  S.  W.  1077,  where  a  witness,  with  a 
diary  kept  by  himself  before  him,  was  en- 
abled to  testify  that  he  was  not  at  a  cer- 
tain place  on  a  certain  date,  and  the  court 
said:  "While  the  diary  is  not  evidence, 
it  may  be  referred  to  by  the  witness  to  re- 
fresh his  recollection  as  to  where  he  was 
on  a  certain  day,  and  if,  when  so  refreshed, 
he  could  remember  and  say  that  he  was  not 
at  the  place  testified  to  by  the  .adversary 
witness,  the  testimony  is  not  only  relevant, 
but  the  circumstance  indicates  a  careful- 
ness of  habit,  and  a  ready  and  generally 
reliable  means  of  refreshing  the  recollec- 
tion." 

And  by  Burson  y.  Vogel,  29  App.  D.  C. 
388,  writ  of  certiorari  denied  in  207  U.  S. 
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585,  52  L.  ed.  352,  28  Sup.  Ct.  Rep.  254, 
in  which  it  was  held  that  a  diary  kept  by 
a  person  for  fifty  years,  and  containing 
nothing  to  excite  suspicion,  was  properly 
used  by  a  plaintiff  to  refresh  his  memory 
as  to  dates  in  issue,  and  the  fact  that  the 
diary  was  in  shorthand  would  not  effect  its 
use,  it  appearing  that  an  interpretation 
thereof  could  be  made  with  sufficient  cer- 
tainty by  one  skilled  in  the  method  used. 

An  entry  in  a  decedent's  diary  purport- 
ing to  be  the  result  of  an  examination  of 
his  account  as  shown  by  the  books  of  a  firm 
of  which  he  was  a  member,  some  of  which 
had  been  destroyed  by  fire,  which  was 
against  his  interest  when  made,  was  l\eld 
to  be  admissible  in  Miller  v.  McLean,  31 
Ohio  C.  C.  64. 

In  Remick  v.  Rumery,  69  N.  H.  601,  45 
Atl.  574,  entries  of  items  in  plaintiff's 
diaries  were  held  to  be  admissible  as  being 
his  books  of  account. 

And  the  fact  that  charges  are  entered  in 
a  diary,  and  not  in  the  plaintiff's  regular 
books  of  account,  does  not  render  them  in- 
admissible where  they  are  of  the  natun* 
and  form  of  original  entries  in  a  book  ac- 
count, rather  than  mere  memoranda.  Glea- 
son  V.  Kinney,  65  Vt.  563,  27  Atl.  208. 

If  a  diary  is  such  a  book  or  writing  the 
production  of  which  will  be  compelled  by 
the  court,  it  must  be  shown  to  contain 
something  pertinent  and  material  to  the 
defense  before  the  court  will  require  that  it 
be  produced.  Dorr  is  v.  Morrisdale  Coal  Co. 
215  Pa.  638,  64  Atl.  855.  R.  L.  S. 
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the  proof  of  some  fact  in  issue  in  the  case 
on  trial,  such  entries,  with  certain  limita- 
tions, may  be  admitted  in  evidence,  and  al- 
though not  made  in  the  presence  of  the  par- 
ties, and  not  directly  concerning  their 
transactions,  yet  they  may  be  pertinent  and 
even  conclusive  proof  of  coeval  facts. 

But  just  what  the  limitations  are  is 
where  the  authorities  divide.  Yet  there 
seems  to  be  but  one  qualification  that  dif- 
ferentiates the  decisions.  All  agree  that 
such  entries,  to  become  admissible,  must  be 
made  "in  the  ordinary  course  of  business." 
Some  hold  that  they  must  also  be  made 
against  the  interest  of  the  parties  making 
them;  others  that  this  is  not  essential.  Ac- 
cordingly, the  result  to  be  reached  is  not 
whether  this  kind  of  testimony  is  com- 
petent, but  what  are  the  limitations  to  its 
admissibility  as  suggested,  the  important 
division  of  the  courts  upon  the  limitations 
is  confined  to  the  one  question  whether  the 
entries  must  be  against  interest.  But  this 
limitation  has  been  rejected  by  our  court, 
as  will  appear  below. 

While  no  Maine  cases  are  cited  by  plain- 
tiff's counsel,  yet  the  Maine  reports,  in  sev- 
eral opinions,  contain  as  comprehensive  and 
satisfactory  a  solution  of  the  question  as 
we  have  been  able  to  find.  Augusta  v.  Wind- 
sor, 19  Me.  317,  very  early  announced  the 
rule  on  this  subject  in  harmony  with  the 
leading  cases  of  that  time,  confirmed  by 
the  weight  of  authority  since,  and  consist- 
ent with  both  reason  and  authority  now. 
The  principle  here  enunciated  for  the  gov- 
ernment of  the  admission  of  this  class  of 
testimony  is  found  in  this  language,  adopt- 
ed from  Nicholls  v.  Webb,  8  Wheat.  337, 
6  L.  ed.  630:  "We  think  it  a  safe  principle 
that  memorandums  made  by  a  person  in  the 
ordinary  course  of  his  business,  of  acts  or 
matters  which  his  duty  in  such  business 
requires  him  to  do  for  others,  in  case  of  his 
death,  are  admissible  evidence  of  the  acts 
and  matters  so  done."  In  the  next  para- 
graph the  opinion  in  terms  rejects  the  limi- 
tation found  in  some  states,  that  the  entry 
must  appear  to  have  been  made  against  the 
interest  of  the  party  making  it,  saying: 
"This  court  is  not  satisfied  with  the  reason- 
ing upon  which  that  limitation  was  intro- 
duced, and  does  not  feel  obliged  to  adopt  it." 

With  the  statement  of  this  rule,  which 
has  not  been  modified  or  repealed,  we  might 
well  sustain  the  exceptions  without  fur- 
ther citation,  but  as  no  recent  opinion,  that 
we  are  aware  of,  has  had  occasion  to  dis- 
cuss this  precise  question,  where  it  was 
directly  raised,  and  became  the  pivot  upon 
Avhich  the  decision  of  the  case  turned,  it 
may  be  well  to  collate  the  few  decisions  that 
are  found  and  note  the  difi'erent  forms  of 
expression  in  which  the  rule  is  announced. 
61  L.R,A.(N.S.) 


We  have   already   referred  to  Augusta   v. 
Windsor  in  19  Me.    The  next  case  in  which 
the  point  is  considered  is  Dow  v.  Sawyer, 
29    Me.    117,    which    uses    this    language: 
"Contemporaneous   entries    made    by    third 
persons  in  their  own  books  in  the  ordinary 
course  of  business,  the  matter  being  within 
the   knowledge    of   the    party    making    the 
entry,  and  there  being  no  apparent  motive 
to  pervert  the  fact,  are  received  as  original 
evidence."     This  case  also  holds  that   such 
entries  may  be  received  without  extraneous 
proof,  if,  upon  inspection  of  the  books,  they 
appear  to  have  been  fairly  kept  and  contain 
entries  respecting  the  matter  in  issue.     'J  h** 
next  case  is  Oldtown  v.  Shaplcigh,  found  in 
33  Me.  278,  which  states:     "  'A  minute  in 
writing  made  at  the  time  when  the  fact  it 
records  took   place,  by   a  person   since    de- 
ceased, in  the  ordinary  course  of  his  busi- 
ness,  corroborated   by   other   circumstances 
which  render  it  probable  that  the  fact  oc- 
curred,   is    admissible    in    evidence.'      And 
such   a   minute   is   competent   'where   it    is 
one  of  a  chain  or  combination  of  facts,  and 
the  proof  of  one  raises  a  presumption  that 
another  has  taken  place.' "     See  also  cases 
cited.     In  Lord  v.  Moore,  37  Me.  208,  it  is 
stated  this   way:      "To  make  such  entries 
in  books  of  a  private  character  admissible, 
the   books   in   which   they  are  made   must 
have   been   fairly   and   regularly   kept,    the 
entries  must  have  been  made  by  a  deceased 
person  whose  duty  it  was  to  make  them,  or 
in  the  regular  course  of  business,  who  had 
personal   knowledge   of   the   subject-matter 
entered,  and  whose  situation  was  such  as 
to  exclude   all  presumption  of  his   having 
any   interest  to  misrepresent  the   fact   re- 
corded."    See  also  Pike  v.  Crehore,  40  Me. 
503.     In   Wigmore   on  Evidence,  vol.  2,   § 
1523,  the  author  says,  relating  to  this  class 
of  testimony:     "The  first  general  require- 
ment is  that  the  entry  must  have  been  made 
in  the  regular  course  of  business.     The  ju- 
dicial phrasings  of  this  requirement  vary  in 
terms.    The  entry  must  have  been  therefore 
in  the  way  of  business."    In  Leask  v.  Hoag- 
land,  205  K  Y.  171,  98  N.  E.  395,  Ann.  Cas. 
1913D,    1199,    is    found    this    expression: 
"The  reason  for  receiving  statements  in  en- 
tries made  in  the  course  of  business,  as  an 
exception  to  the  rule  [heresay  rul%|,  is  that 
they  were  made  as  a  part  of  the  regular 
work  of  one's  livelihood  or  profession."    In 
Kennedy  v.  Doyle,   10  Allen,  161,  we  find 
this  conclusion:     "In  the  United  States  the 
law  is  well  settled  that  an  entry  made  by 
a  person  in  the  ordinary  course  of  his  busi- 
ness or  vocation,  with  no  interest  to  mis- 
represent, before  any  controversy  or  ques- 
tion  has   arisen,   and    in   a   book   produced 
from  the  proper  custody,  is  competent  evi- 
dence,  after  his  death,  of  the  facts  thus 
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recorded.**  From  these  varied  expressions 
of  the  rule,  it  seems  to  be  well  established 
that  the  entries  of  deceased  persons  in  books 
kept  by  them,  but  not  connected  with  the 
suit  in  question,  and  not  made  in  the  per- 
formance of  any  duty  nor  in  the  course  of 
their  own  business,  are  inadmissible;  and 
we  fail  to  find  any  cases  in  which  a  con- 
trary rule  is  declared.  On  the  other  hand, 
the  cases  are  numerous  where  entries  not 
made  in  accordance  with  the  rule  herein 
stated  have  been  rejected. 

While  public  records,  kept  in  the  dis- 
charge of  public  duties,  when  produced  by 
the  proper  custodian,  tending  to  prove  the 
facts  therein  contained,  are  admissible,  such 
as  entries  made  in  books  kept  by  the  weath- 
er bureau,  this  question  is  not  here  involved 
and  requires  no  discussion. 

It  very  clearly  appears  from  the  excep- 
tions that  the  diary  offered  and  admitted 
was  a  book  of  private  memoranda,  whose 
entries  "were  not  made  by  the  owner  in  the 
performance  of  any  duty  nor  in  the  regu- 
lar course  of  his  own  business,  and  were 
therefore  inadmissible. 

It  was  argued  thatj  even  if  the  exeep- 
tioTis  were  sustainable,  the  admission  of 
the  entries  in  the  book  was  not  prejudicial. 
We  are  not  able  to  concur  in  this  view. 
The  very  question  at  issue  was  whether  the 
weather  conditions  on  the  day  in  question 
w^ere  such  as  to  congeal  the  water  flowing 
from  the  roof  of  the  building,  and  thus 
form  the  ridge  of  ice  complained  of,  or 
whether  the  weather  was  so  warm  as  to 
avoid  the  conclusion  that  ice  could  thus 
form. 
Exception!  sustained* 


MISSOURI   SUPREME   COURT. 

(In  Banc.) 

RE  ASSFSSMENT  OF  THE  COLLATERAL 
INHERITANCE  TAX  IN  THE  ESTATE 
OF  JAMES  QUIRK,  Deceased. 

(—  Mo.  — ,  165  S.  W.  1062.) 

Tax  ^  inheritance  ^  devise  to  nonresi- 
dent charity. 

An   exception    of   property    conveyed    for 
■ome   educational,   cnaritabie,    or    religious 


purpose  exclusively,  in  a  statute  imposing 
an  inheritance  tax  upon  property  in  the 
slate  which  shall  pass  by  will  or  the  in- 
testate laws,  does  not  extend  to  property 
conveyed  to  charitable  institutions  located 
in  other  states. 

(Woodson,  Bond,  and  Walker,  J  J.,  dissent.) 

(April  2,  1914.) 

APPEAL  by  the . State  from  an  order  of 
the  Circuit  Court  for  Nodaway  County 
reversing  an  order  of  the  Probate  Court 
assessing  a  tax  on  property  passing  to  non- 
resident charities,  in  an  action  for  the  col- 
lection of  the  collateral  inheritance  taxes 
from  the  estate  of  James  Quirk,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Barker,  Attorney  Gen- 
eral, George  Pat  Wright,  and  F.  C.  Don- 
uell,  for  appellant: 

In  order  for  the  legislation  to  relieve  any 
species  of  property  from  its  proportion  of 
taxation,  such  legislation  should  be  so  clear 
that  there  can  be  neither  reasonable  doubt 
nor  controversy  about  its  terms. 

Riesterer  v.  Horton  Land  &  Lumber  Co. 
160  Mo.  141,  61  S.  W.  238;  Beal,  Cardinal 
Rules  of  Legal  Interpretation,  p.  232;  State 
ex  rel.  Harvey  v.  Wright,  261  Mo.  325,  158 
S.  W.  828;  Jefferys  v.  Eoosey,  4  H.  L.  Cas. 
816,  3  C.  L.  R.  025,  24  L.  J.  Exch.  N.  S. 
81,  1  Jur.  N.  S.  615;  Black,  Interpretation 
of  Laws,  2d  ed.  107;  Sutherland,  Stat. 
Constr.  §  513;  12  Am.  k  Eng.  Enc.  Law,  2d 
cd.  285,  292;  Minet  v.  Leman,  20  Beav.  209, 
24  L.  J.  Ch.  N.  S.  545,  1  Jur.  N.  S.  410,  3 
Eq.  Rep.  601,  3  Week.  Rep.  369;  State  ex 
rel.  Spillers  v.  Johnston,  214  Mo.  656,  21 
L.R.A.(N.S.)  171,  113  S.  W.  1083;  State 
ex  rel.  Mt.  Mora  Cemetery  Asso.  v.  Casey, 
210  Mo.  235,  109  S.  W.  1 ;  Ford  v.  Delta  & 
P.  Land  Co.  164  U.  S.  662,  41  L.  ed.  590, 
17  Sup.  Ct.  Rep.  230;  Fitterer  v.  Crawford, 
167  Mo.  51.  50  L.R.A.  191,  57  S.  W.  532. 

Section  309,  Rev.  Stat.  (Mo.)  1909,  should 
be  so  construed  as  to  exempt  from  taxation 
only  such  charitable,  religious,  or  educa- 
tional purposes  as  are  to  be  carried  out  in 
the  state  of  Missouri. 

Riesterer  v.  Horton  Land  k  Lumber  Co. 
160  Mo.  164,  61  S.  W.  238;  Re  Prime,  136 
N.  Y.  347,  18  L.R.A.  713,  32  N.  E.  1091;  Re 


Jiote,  —  Right  of  charitable,  education- 
alf  or  religious  institution  to  exetnp- 
tion  from  taxation  aa  affected  by  the 
geographical  field  of  operation. 

This  is  a  continuation  of  note  to  Carter 
▼.  Whitcomb,  17  L.R.A.  (N.S.)  733. 

The  following  cases  support  the  holding 
of  Re  QriRK,  that  exemptions  under  tax 
laws  in  favor  of  charitable,  educational,  or 
religious  institutions  do  not  apply  to  for- 
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eign  corporations:  Board  of  Education  v. 
Illinois,  203  U.  S.  553,  61  L.  ed.  314,  27 
Sup.  Ct.  Rep.  171,  8  Ann.  Cas.  157  (devise 
of  Chicago  real  estate  by  resident  ojf  Ken- 
tucky to  Kentucky  educational  body.  Illi- 
nois act  excluding  foreign  corporations  from 
exemption  from  inheritance  tax  in  favor  of 
property  devised  for  educational  or  religious 
uses,  held  not  invalid  as  class  legislation)  ; 
Re  Tuigg,  2  Connolly,  633,  15  N.  Y.  Supp. 
548    (a  foreign  society,  corporation,  or  in- 
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Parker,  No.  70,121,  St.  Louis  City  Cir  Ct.; 
Robs  t.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
Ill  Mo.  18,  19  S.  W.  541;  Re  Speed,  216 
111.  23,  108  Am.  St.  Rep.  189,  74  N.  E.  800, 
203  U.  S.  653,  61  L.  ed.  314,  27  Sup.  Ct. 
Rep.  171,  8  Ann.  Cas.  157;  Alfred  Univer- 
sity V.  Hancock,  69  N.  J.  Eq.  470,  46  Atl.  178; 
Re  Hickok,  78  Vt.  269,  62  Atl.  724,  6  Ann. 
Cas.  578;  Humphreys  v.  State,  70  Ohio  St. 
67,  65  L.R.A.  776,  101  Am.  St.  Rep.  888, 
70  N.  E.  957,  1  Ann.  Cas.  233;  Davis  v.  The 
Treasurer,  208  Mass.  343,  94  N.  E.  656; 
People  ex  rel.  Huck  v.  Western  Seaman's 
Friend  Soc.  87  111.  249;  Carter  v.  Whit- 
comb,  74  N.  H.  482,  17  L.R.A.(N.S.)  733, 
69  Atl.  779;  Vcnable  v.  Wabash  Western 
R.  Co.  112  Mo.  103,  18  L.R.A.  68,  20  S.  W. 
493. 

Respondents'  point  that  where  the  lan- 
giiage  of  a  statute  is  clear,  the  intent  of  the 
general  assembly  must  be  found  in  the 
words  of  the  statute,  does  not  deprive  the 
court  of  the  right  to  determine  the  intent  of 
the  exemption  in  §  309. 

Verdin  v.  St.  Louis,  131  Mo.  163,  33  S. 
W.  480,  36  S.  W.  62;  Riesterer  v.  Horton 
Land  &  Lumber  Co.  100  Mo.  141,  61  S.  W. 
238;  Herring  v.  Boston  Iron  Co.  1  Gray, 
134;  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  2Sn; 
26  Am.  k  Eng.  Enc.  I^w,  2d  cd.  601 ;  Black, 
Interpretation  of  Laws,  2d  ed.  180. 

''That  there  is  no  presumption  against 
exemption  from  special  taxation"  is  neither 


borne  out  by  the  weight  of  authority,  nor, 
even  if  it  were  correct  in  law,  would  it 
justify  the  construction  of  the  statute  in- 
voked by  respondents. 

Fitterer  v.  Crawford,  157  Mo.  51,  50 
L.R.A.  191,  67  S.  W.  532 ;  Ross,  Inheritance 
Taxn.  1912,  §§  131,  135;  Re  Gopsill,  77  K.  J. 
Eq.  216,  77  Atl.  793;  Leavell  v.  Blades,  237 
Mo.  695,  141  S.  W.  893;  Sutherland,  Stat. 
Constr.  2d  ed.  §  537;  Mullins  v.  Mt.  St. 
Mary's  Cemetery  Asso.  239  Mo.  689,  144 
S.  W.  109;  Knoxville  &  0.  R.  Co.  v.  Harris, 
99  Tenn.  684,  53  L,R.A.  921,  43  S.  W.  115; 
Lincoln,  Inheritance  Tax  Law,  §  170. 

And  that,  although  exemptions  of  insti- 
tutions and  corporations  are  admittedly, 
under  settled  rules  of  construction,  held  to 
be  those  of  the  same  state  when  not  other- 
wise stated  in  the  statute,  yet  the  rule  is 
different  when  religious,  charitable,  or  edu- 
cational purposes  are  the  subject  of  exemp- 
tion, is  without  merit. 

Board  of  Education  v.  Illinois,  203  U.  S. 
553,  51  L.  ed.  314,  27  Sup.  Ct.  Rep.  171,  8 
Ann.  Cas.  157;  Carter  v.  Whitcomb,  74 
N.  H.  482,  17  L.R.A.  (N.S.)  733,  69  Atl. 
779;  Ross,  Inheritance  Taxn.  §  146. 

Messrs.  Ira  K.  Alderman  and  M.  E. 
Ford,  for  respondent: 

The  rule  of  statutory  construction  is  that 
statutes  purporting  to  grant  exemptions 
from  general  taxation  are  to  be  strictly 
construed  against  the  claimant,  and  in  favor 


stitution  is  not  entitled  to  the  benefit  of  ex- 
emption from  legacy  tax,  although  exempt 
under  the  law  of  itn  organization  and 
origin) ;  Davis  v.  The  Treasurer,  208  Mass. 
343,  94  N.  E.  556  (succession  tax). 

So,  a  foreign  religious  corporation  is 
held  in  Re  Gopsill,  77  N.  J.  Eq.  215,  77 
Atl.  793,  not  exempt  from  the  payment  of 
the  state  collateral  inheritance  tax,  under 
an  amendment  impliedly  repealing  an  act 
exempting  from  such  tax  foreign  as  well  as 
domestic  charitable  or  religious  corpora- 
tions. 

It  was  held  in  Re  Wolfe,  23  Misc.  430, 
62  N,  Y.  Supp.  415,  that  the  American 
Baptist  Publication  Society,  a  foreign  cor- 

f)oration,  was  not  exempt  from  the  state 
egacy  tax  under  the  statutory  right  to 
take,  hold,  and  enjoy  property  in  the  state 
of  New  York  by  devise,  bequest,  gift,  grant, 
or  purchase. 

A  bequest,  however,  to  the  Americau  Mis- 
sionary Union  (Boston,  Massachusetts)  was, 
in  Re  Lyon,  144  App.  Div.  104,  128  N.  Y. 
Supp.  1004,  held  not  subject  to  a  transfer 
tax,  although  incorporated  in  three  differ- 
ent states,  including  that  of  New  York, 
since  the  union  was  a  distinct  legal  entity, 
and  was  made  a  domestic  corporation  by 
New  York  state  laws.  "Theoretically,"  said 
the  court,  "it  may  be  said  that  there  is  a 
distinct  legal  entity  in  each  of  the  three 
states;  but  the  substance  is  the  same  in  all. 
It  is  a  single  body  possessing  the  franchises 
61  L.R.A.(N.S.) 


and  privileges  of  a  domestic  corporation  in 
three  states.  To  say  that  the  bequest  is  to 
a  foreign  corporation,  merely  because  the 
testatrix  named  the  place  where  its  prin- 
cipal oflice  is  located,  is  to  substitute  form 
for  substance.  If  she  had  distinctly  said 
that  she  intended  the  bequest  to  go  to  the 
New  York  corporation,  it  would  have  gone 
into  the  same  treasury,  and  have  been  dis- 
bursed in  the  same  manner  and  by  the  same 
people." 

So,  it  is  stated  in  State  v.  New  York 
Yearly  Meeting  of  Friends,  61  N.  J.  Eq. 
020,  48  Atl.  227,  that  a  bequest  to  the  New 
York  Yearly  Meeting  of  Fr;ends  is  exempt 
from  the  payment  of  an  inheritance  tax 
under  statute  providing  that  all  gifts,  etc., 
to  any  Bible  or  tract  society,  religious  in- 
stitution, or  church  board  not  confined  in 
their  operations  and  benefactions  to  local  or 
state  purposes,  but  for  the  general  good  of 
the  people  interested  therein,  of  the  United 
States  or  of  foreign  lands,  as  the  board  of 
home  and  foreign  missions  of  various  church 
denominations,  shall  not  be  taxed  under 
said  act,  whether  said  society,  religious  in- 
stitution, or  board  aforesaid  is  organized 
under  the  laws  of  this  state,  or  incorporated 
and  organized  under  the  laws  of  some  other 
state,  the  New  York  Yearly  Meeting  of 
Friends  being  the  general  governing  body 
of  the  Society  of  Friends,  and  having  pri- 
mary control  over  the  missionary  purposes 
and    general    benefactions    of    such    minor 
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of  the  government,  but  special  tax  laws  are 
to  be  construed  strictly  against  the  govern- 
ment, and  most  favorably  to  the  taxpayer. 

Dos  Passos,  Inheritance  Tax  Law,  2d  ed. 
§  32,  pp.  74,  76;  27  Am.  &,  Eng.  Enc.  Law, 
2d  ed.  340,  f  IIL;  Re  Lambard,  88  Me.  687, 
34  Atl.  630;  Gooley,  Taxn.  2d  ed.  74. 

No  authority  predicated  on  property  tax 
can  be  applicable  to  case  at  bar,  for  the  tax 
in  question  is  not  a  property. 

State  ex  rel.  Fath  v.  Henderson,  IGO  Mo. 
217,  60  S.  W.  1093. 

A  succession  tax  is  a  special  tax,  and 
the  rule  is  that  special  tax  laws  are  to  be 
considered  strictly  against  the  government, 
and  favorably  to  the  taxpayer. 

Dos  Passos,  Inheritance  Tax  Law,  2d  ed. 
§  32,  pp.  74,  76;  Ra  Lambard,  88  Me.  687, 
34  Atl.  630;  27  Am.  k  Eng.  Enc.  Law,  340; 
Hooper  v.  Bradford,  178  Mass.  96,  69  N. 
E.  678;  Re  Fayerweather,  143  N.  Y.  114, 
38  N.  E.  278;'Coolcy,  Taxn.  2d  ed.  205; 
Tucker  V.  Ferguson,  22  Wall.  627,  22  L.  ed. 
80r>;  Re  Enston  (People  v.  Sherwood)  113 
N.  Y.  174,  3  L.R.A.  464,  21  N.  E.  87. 

The  inheritance  tax  law  of  this  state  is 
not  a  property  tax,  but  is  a  proper  succes- 
sion tax,  and  authorities  bearing  on  general 
or  property  taxation  do  not  control. 

State  ex  rel.  Fath  v.  Henderson,  160  Mo. 
215,  60  S.  W.  1093. 

The  rule  of  presumption  is  in  favor  of  the 
constitutionality  of  a  statute,  and,  in  ac- 


cordance therewith,  when  a  statute  is  sus- 
ceptible of  two  constructions,  one  of  which 
supports  the  act  and  gives  to  it  effect,  and 
the  other  renders  it  unconstitutional  and 
void,  the  former  will  be  adopted. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  640; 
State  ex  rel.  Maggard  t.  Pond,  93  Mo.  606, 
6  S.  W.  409. 

Mr.  Frederick  N.  Jadson,  amicus 
curicB : 

The  presumption  against  exemption  from 
taxation  has  no  application  at  all  in  the 
case  of  inheritance  or  other  special  taxa- 
tion. 

Eidman  ▼.  Martinez,  184  U.  S.  678,  46 
L.  ed.  697,  22  Sup.  Ct.  Rep.  515;  English 
V.  Crenshaw,  120  Tenn.  531,  17  L.R.A.(N.S.) 
753,  127  Am.  St.  Rep.  1025,  110  S.  VV.  210; 
27  Cyc.  340;  Morrow  v.  Smith,  145  Iowa, 
514,  26  L.R.A.(N.S.)  696,  124  N.  W.  316, 
Ann.  Cas.  1912A,  1183;  Re  Spangler,  148 
Iowa,  333,  127  N.  W.  625;  General  Assem- 
bly V.  Gratz,  139  Pa.  497,  20  Atl.  1041; 
Re  Mergentimc,  129  App.  Div.  367,  113  N. 
Y.  Supp.  948,  amrmcd  in  195  N.  Y.  572,  88 
N.  E.  1125;  Re  Enston  (People  v.  Sher- 
wood) 113  N.  Y.  174,  3  L.R.A.  464,  21  N. 
E.  87;  Re  Starbuck,  63  Misc.  156,  116  N. 
Y.  Supp.  1030;  Re  Graves,  242  111.  23,  24 
L.R.A.(N.S.)  283,  134  Am.  St.  Rep.  302, 
89  N.  E.  672,  17  Ann.  Cas.  137;  Re  Craw- 
ford, 148  Iowa,  60,  126  N.  W.  774,  Ann.  Cas. 


bodies  as  act  by  its  authority,  also  its  field 
of  operation  not  being  confined  to  the  statu 
of  New  York. 

So,  while  a  legacy  to  or  for  the  Salvation 
Army,  or  other  religious  or  charitable  in- 
stitutions organized  under  the  corporation 
laws  of  another  state,  is  not  exempted  from 
the  inheritance  tax  of  Iowa,  a  gift  or  be- 
quest to  a  branch  of  such  a  society,  in  the 
nature  of  a  trust  to  be  expended  within  the 
state  for  purely  local  benefit  and  local  pur- 
poses, may  be  held  exempt.  Re  Crawford, 
148  Iowa,  60,  126  N.  W.  774,  Ann.  Cas. 
1912B,  992. 

So,  legacies  to  the  Baptist  Convention,  a 
corporation  with  powers  broad  enough  to 
authorize  the  use  of  its  funds  in  the  promo- 
tion of  religious  and  charitable  objects  in 
other  states  and  countries,  are  not  subject  to 
the  New  Hampshire  inheritance  tax,  where 
the  charity  of  the  convention  is  of  substan- 
tial benefit  to  the  people  of  that  state,  with- 
in the  intent  of  the  statute  exempting  such 
property  from  the  tax  mentioned.  Carter 
▼.  Story,  76  N.  H.  34,  78  Atl.  1072. 

Re  Jones,  73  N.  J.  Eq.  353,  67  Atl.  1035, 
is  set  out  in  note  in  17  L.R.A.(N.S.)  734, 
and  is  affirmed  without  opinion  in  74  N.  J. 
Eq.  447,  70  Atl.  IIOL 

The  fact  that  a  domestic  charitable  in- 
stitution expends,  for  charitable  purposes 
without  the  commonwealth,  part  of  a  fund 
to  which  it  has  succeeded,  does  not  deprive 
it  of  the  benefit  of  the  statute  exempting 
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charitable  institutions  within  the  state  from 
the  payment  of  a  collateral  inheritance  tax. 
Balch  v.  Shaw,  174  Mass.  144,  64  N.  E.  490. 
But,  distinguishing  Balch  v.  Shaw,  supra, 
it  is  lield  in  Pierce  v.  Stevens,  205  ^lass. 
219,  91  N.  E.  319,  that  a  residuum  devised 
and  bequeathed  to  trustees,  the  net  income 
of  which  was  to  be  paid  to  the  board  of 
managers  of  free  schools  for  girls  in  a  for- 
eign country  for  a  certain  period,  is  not 
exempt  from  payment  of  an  inheritance  tax, 
because  such  trustees  had,  by  the  exercise 
of  a  discretionary  power  under  the  will, 
formed  a  corporation  for  the  purpose  of  so 
administering  the  trust.  "It  is  contended 
by  the  corporation,"  said  the  court,  "that 
it  is  a  charitable  and  educational  institu- 
tion whose  property  is  by  law  exempt  from 
taxation,  and  that  therefore  no  tax  can  be 
collected  upon  the  property  that  passed  to 
it  from  the  trustees  under  the  will.  If  the 
corporation  had  been  in  existence  when  the 
will  took  effect,  and  if  the  will  had  passed 
the  property  from  the  testator's  estate  di- 
rectly to  it,  there  would  be  strong  grounds 
for    its    contention.    .     .     .    There    is    no 

?fround  for  a  contention  that,  by  electing  to 
orm  a  charitable  corporation  under  the 
laws  of  Massachusetts,  instead  of  forming 
a  corporation  in  some  other  state  or  coun- 
try, or  not  forming  a  corporation  at  all, 
they  could  relieve  the  property  from  lia- 
bility to  taxation,  or  affect  the  rights  of  the 
commonwealth  in  an^'  way."  J.  D.  C- 


820 


MISSOURI  SUPREME  COURT. 


1912B,  992;  Blackmore  &  B.  Inheritance 
Taxn.  §  241. 

The  exemption  in  the  Missouri  inherit- 
ance taxation  statute,  of  devises  made  for 
educational,  charitable,  or  religious  pur- 
poses, is  sharply  and  intentionally  distin- 
guished from  the  statutes  in  other  states, 
where  the  exemption  is  made  of  ^'institu- 
tions"  or  "corporations,"  which,  under  set- 
tled rules  of  construction,  are  held  to  be 
those  of  the  same  state  when  not  otherwise 
stated  in  the  statute. 

Re  Prime,  136  N.  Y.  347,  18  L.R.A.  713, 
32  N.  E.  1091;  Humphreys  y.  State,  70 
Ohio  St.  67,  66  L.R.A.  776,  101  Am.  St. 
Rep.  888,  70  N.  E.  957,  1  Ann.  Gas.  233; 
Minot  V.  Wlnthrop,  162  Mass.  113,  26  L.R.A. 
259,  38  N.  E.  512;  Re  Balleis,  144  N.  Y. 
132,  38  N.  E.  1007 ;  Re  Palmer,  33  App.  Div. 
307,  53  N.  Y.  Supp.  847,  affirmed  in  158  N. 
Y.  669,  52  N.  E.  1125;  Re  Speed,  216  111. 
23,  108  Am.  St  Rep.  189,  74  N.  E.  809,  af- 
firmed in  203  U.  S.  553,  51  L.  ed.  314,  27 
Sup.  Ct.  Rep.  171,  8  Ann.  Gas.  157. 

The  bishop  of  Peoria,  Illinois,  was  exempt 
from  the  payment  of  this  tax. 

Knight  v.  Rawlings,  205  Mo.  412,  13 
L.R.A.(N.8.)  212,  104  S.  W.  38,  12  Ann. 
Gas.  325;  State  ex  rel.  Guion  v.  Miles,  210 
Mo.  127,  109  S.  W.  595;  State  v.  Conway, 
241,  Mo.  288,  145  S.  W.  441. 

Graves,  J.,  delivered  the  opinion  of  the 
of  the  court: 

This  action  arose  in  the  probate  court  of 
Nodaway  county,  and  is  one  wherein  it  is 
sought  to  collect  certain  collateral  inherit- 
ance taxes  from  the  estate  of  James  Quirk, 
deceased.  The  case  involves  the  construc- 
tion of  the  exemption  clause  of  §  299  of 
article  16  of  chapter  1,  Rev.  Stat.  1899. 
The  case  in  both  the  probate  and  the  cir- 
cuit court  of  Nodaway  county  was  tried 
upon  the  following  agreed  statement  of 
facte: 

« 

Agreed  statement  •f  facts. 

It  is  agreed  by  and  between  the  parties 
hereto  that  the  facts  in  the  above  cause  are 
as  follows:  That  James  Quirk,  prior  to 
and  at  the  time  of  his  death,  was  a  resident 
of  the  state  of  Illinois;  that  he  died  testate 
on  the  13th  day  of  November,  1006,  seised 
of  a  three-fourths  interest  in  fee  in  the  fol- 
lowing described  real  estate,  lying,  being, 
and  situated  in  the  county  of  Nodaway,  in 
the  state  of  Missouri,  to  wit:  An  undi- 
vided three-fourths  interest  in  and  to  the 
north  half  of  the  southeast  quarter  of  sec- 
tion ten  (10),  in  township  sixty-throe  (03) 
north,  of  range  thirty -six  (36)  west  of  the 
principal  meridian,  in  Nodaway  comity,  Mis- 
souri; that  by  the  last  will  and  testament 
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of  the  said  James  Quirk,  dated  the  18th  day 
of  November,  1902,  he  bequeathed  and  de- 
vised to  Mary  Qairk,  his  sister,  also  a  resi- 
dent at  all  times  herein  mentioned  of  the 
state  of  Illinois,  the  use,  rents,  income,  and 
profits  of  all  his  estate,  both  real  and  per- 
sonal, including  the  above  lands,  so  long  as 
she  should  live;  that  all  the  remainder  of 
his  estate,  including  the  above  lands,  both 
real  and  personal,  which  should  be  left 
after  the  death  of  his  said  sister,  Mary 
Quirk,  and  after  paying  the  legacies  therein 
mentioned  and  expenses  of  administration, 
he  directed  his  executors,  named  in  said 
will,  to  convert  into  money,  and  to  pay  the 
same  over  to  the  bishop  of  Peoria,  Illinois, 
the  same  to  be  used  bv  him  for  the  use  and 
benefit  of  the  Church  of  the  Visitation  of 
Kewanee,  Illinois,  and  the  Dominican  Sis- 
ters School  of  Kewanee,  Illinois,  as  he  might 
deem  best,  and  he,  the  said  James  Quirk, 
by  his  said  last  will,  bequeathed  the  said 
remainder  of  his  estate  so  converted  into 
money  to  the  said  bishop  of  Peoria,  Illinois, 
in  trust  for  such  use  and  purposes;  that 
on  the  5th  day  of  August,  1907,  the  said 
Mary  Quirk  died;  that,  on  the  death  of  said 
Mary  Quirk,  all  the  rest  and  residue  of  the 
property  of  James  Quirk,  including  the 
lands  above,  when  converted  into  money  by 
his  executors,  and  after  paying  legacies  and 
expenses  of  administration,  passed  to  and 
vested  in  the  bishop  of  Peoria,  Illinois,  in 
trust  for  the  uses  and  benefit  of  the  Church 
of  the  Visitation  of  Kewanee,  Illinois,  and 
the  Dominican  Sisters  School  of  Kewanee, 
Illinois;  that  on  the  18th  day  of  May,  1908, 
Joseph  Jackson,  Sr.,  a  resident  of  the  city  of 
Maryville,  Nodaway  county,  Missouri,  was, 
by  the  probate  court  of  Nodaway  county, 
Missouri,  duly  appointed  as  administrator 
with  will  annexed,  of  the  estate  of  said  James 
Quirk,  in  Nodaway  county,  in  the  state  of 
Missouri;  that  said  Joseph  Jackson,  Sr.,  as 
such  administrator,  under  the  powers  and 
terms  of  the  will  of  said  James  Quirk,  sold 
the  lauds  above  described  for  the  sum  of 
$6,400;  that  the  interest  in  the  same  of  the 
said  James  Quirk  amounted  to  three  fourths 
of  said  sum,  or  $4,800;  that  sum  was  and 
is  the  fair  market  value  of  said  lands;  that 
the  debts  and  legacies  of  said  estate  have 
all  been  paid  except  expenses  of  administra- 
tion, which  amount  to  $550,  and  which 
amount  said  administrator  now  retains  in 
his  hands;  that  the  said  Joseph  Jackson, 
Sr.,  as  such  administrator  of  said  estate, 
has  paid  to  the  bishop  of  Peoria,  Illinois, 
the  sum  of  $4,250.  It  is  further  agreed 
that  the  bishop  of  Peoria  is  not  a  resident 
of  the  state  of  Missouri,  but  is  a  resident 
of  the  state  of  Illinois;  that  the  Ghurch 
of  the  Visitation  and  the  Dominican  Sis- 
ters Scl^ool  f^re  educational,  charitable,  and 
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religious  ioBtitutions  exclusively  devoted  to 
such  purposes  in  the  state  of  Illinois; 
that  said  Church  of  the  Visitation  and  the 
Dominican  Sisters  School  are  located  in 
the  city  of  Kewanee,  in  the  state  of  Illinois. 
It  is  further  agreed  that  if  the  court  de- 
cides that  said  bequests  to  said  Church  of 
the  Visitation  and  Dominican  Sisters  School 
are  liable  to  pay  a  collateral  inheritance 
tax,  that  the  amount  of  such  tax  is  $212.50, 
and  penalties  of  $55.25. 

William  Earl  Wiles, 
Prosecuting    Attorney. 
Ira  K.  Alderman,  Attorney  for  Bishop  of 

Peoria,  Illinois,  and  Joseph  Jackson,  Sr., 

Administrator. 

Upon  these  facts  the  probate  court  found 
that  the  property  was  not  exempt  from  the 
collateral  inheritance  tax,  and  the  adminis- 
trator appealed  to  the  circuit  court.  The 
circuit  court  found  that  it  was  exempt,  and 
reversed  the  judgment  of  the  probate  court, 
and,  from  that  judgment,  the  opposing  par- 
ties have  appealed,  and  invoke  the  judg- 
ment of  this  court.  The  case  is  one  purely 
of   law. 

I.  At  the  institution  of  this  suit,  the 
statute  involved  was  §  209,  Rev.  Stat.  1899. 
The  statute  has  not  been  amended,  and  is 
now  §  309,  Rev.  Stat.  1909.  The  statute  so 
far  as  material  reads:  "All  property  which 
shall  pass  by  will,  or  by  the  intestate  laws 
of  this  state  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  or,  if  decedent  was 
not  a  resident  of  this  state,  at  the  time  of 
death,  with  property  or  any  part  thereof 
shall  be  within  this  state,  or  any  interest 
therein  or  income  therefrom,  which  shall  be 
transferred  by  deed,  grant,  bargain,  sale  or 
gift,  made  or  intended  to  take  effect  in  pos- 
session or  enjoyment  after  the  death  of  the 
grantor,  bargainer,  vendor  or  donor,  to  any 
person  or  persons,  or  to  any  body  politic 
or  corporate,  either  directly  or  in  trust  or 
otherwise,  or  by  reason  whereof  any  per- 
son or  body  politic  or  corporate  shall  be- 
come beneficially  entitled  in  possession  or 
expectancy,  to  any  property  or  the  income 
thereof,  other  than  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  legally 
adopted  children,  or  direct  lineal  descend- 
ant of  the  testator,  intestate,  grantor,  bar- 
gainer, vendor  or  donor,  except  property 
comyeyed  for  some  educational,  charitable 
or  reliffioiu  purpose  exclueively,  shall  be 
and  is  subject  to  the  payment  of  a  collat- 
eral Inheritance  tax  of  $5  for  each  and 
every  $100  of  the  clear  market  value  of 
such  property." 

We  have  italicized  the  clause  which  Is 
the  crux  of  this  case.  Under  the  agreed 
facts,  the  beneficiaries  of  the  fund  be- 
queathed by  James  Quirk  are  educational 
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and  religious  organizations,  and  the  funds 
go  to  educational  and  religious  purposes. 
The  only  question  is  whether  it  was  the 
intent  of  our  law  to  grant  a  tax  exemption 
for  charities  located  outside  of  Missouri. 
Differently  stated,  did  the  Missouri  legis- 
lature intend  this  exemption  clause  of  our 
statute  to  apply  to  all  charities  wherever 
located,  or  was  it  the  intent  to  have  it 
apply  only  to  resident  charities?  We  use 
the  word  "charities"  to  cover  all  the  ex- 
empted subjects  named  in  the  statute.  We 
have  concluded  that  the  legislative  intent 
was  to  make  this  exemption  apply  to  Mis- 
souri "charities"  alone,  and  for  reasons 
which  follow. 

II.  The  following  rules  of  statutory  con- 
struction are  invoked  by  the  respondents: 
First,  it  is  said  that,  where  the  language  of 
the  statute  is  clear  and  unambiguous,  the 
intent  of  the  general  assembly  must  be 
found  in  the  statute;  secondly,  that  there 
is  no  presumption  against  exemption  from 
special  taxation,  and  that  the  rule  of  pre- 
sumption against  tax  exemptions  in  general 
taxation  has  no  application  to  this  case; 
thirdly,  it  is  contended  that,  by  the  use  of 
the  words  "educational,  charitable,  or  reli- 
gious purposes,"  the  legislature  meant  to 
make  our  law  different  from  the  laws  of 
other  states,  wherein  the  exemption  is  ex- 
tended to  "institutions"  or  "corporations;" 
in  other  words,  the  word  "purposes"  is 
emphasized  by  respondents  as  having  a  pe- 
culiar and  saving  grace  in  our  statute;  and, 
fourthly,  it  is  conceded  that  the  legislative 
power  of  the  state  is  limited  to  persons  or 
property  within  the  state,  but  it  is  averred 
that  such  principle  has  no  application  to 
the  case  at  bar,  "where  it  is  sought  by  judi- 
cial construction  to  limit  by  taxation  the 
riglit  of  a  citizen  of  another  state  to  ex- 
orcise his  charitable  disposition  over  his 
property  for  the  benefit  of  the  institutions 
in  his  own  home." 

We  are  not  prepared  to  say  that  the  stat- 
ute is  so  plain  in  terms  as  not  to  require 
judicial  construction  as  to  the  legislative 
intent.  From  statements  in  the  briefs,  and 
in  oral  arguments,  it  appears  that  the  cir- 
cuit courts  of  the  state  have  not  been  of  one 
voice  in  the  construction  of  the  statute.  In 
most  instances  such  courts  have  held  that 
it  is  not  the  legislative  intent  to  exempt 
foreign  charities,  or  charities  outside  of 
the  state.  In  the  case  at  bar  the  learned 
circuit  judge  took  a  different  view,  and  in 
so  doing  was  opposed  in  judgment  to  some 
of  his  fellow  circuit  judges  of  the  state, 
as  well  as  the  probate  judge  of  his  county. 
When  the  limits  and  bounds  of  legislative 
acts  are  considered,  it  is  by  no  means  clear 
what  was  intended  by  the  act  in  question. 
The  words  used  must  be  considered  from  all 
the  surroundings.    But  this  matter  we  dis- 
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cuss  later.  SufDcc  it  to  now  say  that  we 
believe  the  wording  of  the  statute  is  such 
as  to  call  for  judicial  determination  of  the 
legislative  intent  as  to  the  subjects  of  ex- 
emption! and  on  this  theory  we  shall  pro- 
ceed. 

III.  We  do  not  deem  it  material  to  dis- 
cuss the  question  as  to  whether  or  not  the 
general  presumption  against  exemption  from 
taxation  applies  to  this  kind  of  a  case. 
That  presumption  is  one  valuable  in  the 
trial  of  cases,  because  it  forces  those  claim- 
ing the  exemption  to  show  that  the  prop- 
erty sought  to  be  exempt  clearly  falls  with- 
in the  exempted  class.  But,  if  we  find  that 
the  legislative  intent  in  the  instant  law 
was  not  to  extend  the  exemption  to  ''chari- 
ties" outside  of  the  state,  then  there  is  an 
end  to  this  controversy,  and  the  reasoning 
as  to  whether  or  not  the  presumption  as 
to  exemptions  applicable  in  general  taxes 
applies  to  this  case  is  but  a  side  question, 
upon  which  there  is  learning  upon  both 
sides.  If  the  law  is  one  requiring  judicial 
construction  as  to  the  legislative  intent,  as 
we  hold,  then  a  determination  of  that  ques- 
tion will  forego  all  other  questions. 

The  basic  principle  of  all  statutory  con- 
struction is  the  legislative  intent.  This  is 
true  whether  such  intent  must  be  drawn 
from  the  words  of  the  act,  or  whether  we 
go  to  extrinsic  aids  to  find  the  intent.  Black, 
Interpretation  of  Laws,  2d  ed.  p.  180; 
Verdin  v.  St.  Louis,  131  Mo.  20,  33  S.  W. 
480,  36  S.  W.  62;  Sedalia  ex  rel.  Taylor 
v.  Smith,  206  Mo.  loc.  cit.  361,  104  S.  W. 
16;  Perry  v.  Strawbridge,  209  Mo.  621,  16 
L.R.A.(N.S.)  244,  123  Am.  St.  Rep.  510, 
108  S.  W.  641,  14  Ann.  Gas.  92;  Decker 
V.  Dieiuer,  229  Mo.  296,  129  S.  W.  936.  So, 
at  the  very  threshold  of  all  statutory  con- 
struction we  are  met  with  the  paramount 
question:  "What  was  the  legislative  in- 
tent?" If  no  ambiguity  appears,  the  courts 
go  to  the  language  of  the  law  itself.  If 
there  is  an  ambiguity  or  uncertainty,  then 
extrinsic  aid  may  be  used  in  determining 
the  meaning,  and  these  are  various.  Sedalia 
ex  rel.  Taylor  v.  Smith,  supra.  In  getting 
at  the  legislative  intent,  one  of  the  prime 
considerations  is  the  condition  of  the  law 
at  the  time  the  new  law  was  enacted,  be- 
cause words  general  in  meaning  are  often 
used  in  legislative  acts,  because  the  law- 
making power  knows  that  such  broad  gen- 
eral meaning  is  curtailed  and  limited  by 
general  laws,  rules  of  law,  or  public  poli- 
cies. To  these  we  must  of  times  go  to  gather 
the  real  intent.  As  stated,  one  of  the 
tilings  always  in  the  mind  of  the  legislative 
body  is  that  their  language  will  be  con- 
strued in  the  light  of  existing  laws,  rules 
of  law,  and  public  policies,  and  this,  per- 
liaps,  accounts  for  tlie  use  of  many  ^on- 
oral  terms,  ratlier  than  more  limited  ones. 
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To  start  with,  in  this  case  it  must  he 
presumed  that  the  general  assembly,  in 
passing  this  law,  and  making  this  excep- 
tion, did  so  relying  upon  the  fact  that  it 
would  be  interpreted  in  the  light  of  exist- 
ing law.  One  of  the  fundamental  principles 
of  the  then  existing  law  was  that  a  statute 
would  prima  facie  be  declared  to  be  opera- 
tive only  as  to  persons  and  things  within 
the  territorial  jurisdiction  of  the  lawmak- 
ing power  which  enacted  it.  In  the  very 
recent  case  of  State  ex  rel.  Harvey  t. 
Wright,  261  Mo.  325,  158  S.  W.  loc.  cit. 
828,  our  brother  Faris  has  well  stated  the 
rule:  "Besides  this  reductio  ad  ahsurdum, 
which  would  seem  to  settle  this  contention, 
certain  presumptions  confine  us  to  our  own 
state.  'A  statute  is  prima  facie  confined  in 
its  operation  to  persons  and  conditions 
within  the  territorial  jurisdiction  of  the 
legislature.'  Beal,  Cardinal  Rules  of  Legal 
Interpretation,  p.  232.  *Prima  facie  every 
statute  is  confined  in  its  operation  to  the 
person's  property  rights  or  contract  which 
are  within  the  territorial  jurisdiction  of 
the  legislature  which  enacted  it.'  Suther- 
land, Stat.  Constr.  613.  We  elect  to  our 
offices  our  own  citizens  of  our  own  state 
under  the  provisions  of  our  o>vn  laws.  We 
never  elect  by  direct  suffrage  a  citizen 
of  another  state  to  any  oflice;  these  are 
the  elections  at  which  the  election  commis- 
sioners act,  and  the  elections  which  they 
are  required  to  hold.  We  conclude,  then, 
that  it  is  too  clear  for  argument  that  by 
the  'leading  party  politically  opposed  to 
that  to  which  the  governor  belongs'  is 
meant  the  'leading  party'  in  this  state." 
In  that  case  we  were  called  upon  to  de- 
termine what  was  meant  by  the  general 
term  "leading  party  politically  opposed  to 
the  governor."  It  was  urged  that  we  should 
give  the  phrase  such  a  meaning  as  to  say 
that  the  strongest  party,  nationally  speak- 
ing, which  was  opposed  to  the  political 
principles  advocated,  by  the  governor,  was 
the  "leading  party,"  within  the  meaning 
of  the  act  then  under  consideration.  This 
we  declined  to  do,  because  of  the  general 
existing  law  which  confined  all  laws  to 
persons  and  things  in  the  state.  The  same 
doctrine  should  apply  here.  W^e  should  say 
that  the  legislature,  in  using  the  general 
terms  "some  educational,  charitable,  or  re- 
ligious purpose  exclusively,"  had  reference 
to  such  charities  as  were  within  the  terri- 
torial limits  of  the  lawmaking  power. 

In  other  words,  the  general  doctrine 
seems  to  be  that  prima  facie  the  law  should 
be  held  to  have  reference  to  persons  and 
things  within  the  territorial  jurisdiction  of 
the  body  enacting  it,  unless  it  clearly  ap- 
pears tit  at  another  and  difl'erent  purpose 
should  be  patlicred  from  the  act  itself.  Pre- 
sumptively the  law  making  power  is  acting 
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in  the  interest  of  persons  and  things  with- 
in the  state.  Presumptively  the  lawmaker! 
in  this  case  were  looking  after  the  in- 
terests of  Missouri,  and  not  legislating  for 
charities  in  other  states,  and  especially  is 
this  so  when  they  were  unloosing  our  own 
purse  strings  by  this  exemption  clause.  It 
means,  if  given  the  construction  urged  by 
the  respondent,  that  a  Missouri  lawmaking 
body  was  releasing  its  hold  upon  a  source 
of  revenue  for  charities  outside  of  the 
state.  To  give  it  that  construction  would, 
in  effect,  be  to  say  that  the  lawmaking 
body  was  taking  Missouri  money  to  sup- 
port foreign  charities. 

In  Ross  on  Inheritance  Taxation,  §  146, 
it  is  said:  "It  has  been  contended  that  the 
exemption  of  charitable  institutions  from 
inheritance  taxation  applies  to  all  such  in- 
stitutions, regardless  of  their  location  with- 
in or  without  the  state  granting  the  ex- 
emption, for,  it  is  argued,  the  exemption  is 
in  recognition  of  the  beneficent  purpose  of 
these  institutions,  and,  inasmuch  as  the 
purpose  is  common  to  them  all,  wherever  lo- 
cated, the  exemption  should  be  universal. 
But  the  courts  have  not  yielded  to  this 
argument.  They  have  held,  with  unanimity, 
it  is  believed,  that,  in  the  absence  of  any 
language  plainly  indicative  of  a  difTerent 
intent,  the  legislature  must  be  deemed  to 
have  made  the  exception  for  the  benefit 
of  its  own  institutions  only,  and  that  for- 
eign corporations,  or  institutions  without 
the  state,  must  pay  the  inheritance  tax, 
altliough  exempt  in  the  state  of  their  domi- 
cil,  and  although  some  of  their  charitable 
work  and  enterprises  are  carried  on  within 
the   state   enforcing   payment   of   the   tax." 

So,  too,  as  said  by  Andrews,  Ch.  J.,  in 
Re  Prime,  136  N.  Y.  loc.  cit.  362,  18 
L.R.A.  713,  32  N.  E.  1095:  "It  is  the  policy 
of  society  to  encourage  benevolence  and 
charity;  but  it  is  not  the  proper  function 
of  a  state  to  go  outside  of  its  own  limits 
and  devote  its  resources  to  support  the 
cause  of  religion,  education,  or  missions  for 
the  benefit  of  mankind  at  large.  The  argu- 
ment may  have  force  that  the  state  might, 
consistently  with  its  proper  function,  give 
immunity  from  taxation  to  some  of  the  for- 
eign corporations  engaged  in  the  work  of 
education  or  charity.  But,  however  this 
may  be,  we  are  convinced  that  the  statute 
of  1891  has  no  application  to  foreign  cor- 
porations, and,  having  reached  that  con- 
clusion, our  duty  is  ended." 

Again,  in  Carter  v.  VVhitcomb,  74  N.  H. 
loc.  cit.  480,  17  L.R.A. (N.S.)  733,  69  Atl. 
784,  it  is  siiid:  "When,  however,  an  aux- 
iliary body  like  the  Auxiliary  of  the 
Woman's  Foreign  Missionary  Society, 
though  connected  with  a  local  church  and 
existing  within  the  jurisdiction  as  an  as- 
sociation, socks  as  its  principal  object  *the 
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evangelization  of  heathen  women'  and  the 
raising  of  funds  for  that  purpose  alone,  it 
is  didicult  to  discover  how  the  public  rep- 
resented by  the  people  of  this  state  is  bene- 
fited by  the  supposed  benevolence.  Even 
if  there  are  'heathen  women'  in  our  midst, 
this  society  can  do  nothing  for  their  en- 
lightenment and  civilization;  for,  as  found 
in  the  case,  none  of  its  funds  'are  or  can 
be  devoted  to  charitable  objects  within  the 
state  of  New  Hampshire.'  Its  money  may 
be  sent,  and  presumably  the  principal  pirt 
of  it  is  sent,  to  assist  in  the  conversion  of 
people  living  in  remote  parts  of  the  earth, 
from  their  native  religion  to  that  of  Chris- 
tianity. The  expenditure  of  large  sums  of 
money  for  the  enlightenment  upon  religious 
subjects  of  the  natives  of  the  antipo<les 
evidently  w*as  not  one  of  the  objects  the 
legislature  intended  to  encourage  when,  in 
1805,  the  property  of  charitable  associa- 
tions 'devoted  exclusively  to  the  uses  and 
purposes  of  public  charity'  was  exempted 
from  taxation,  or  when,  in  1905,  legacies  to 
such  associations  'in  this  state'  were  ex- 
empted from  inheritance  tax.  The  benefit  to 
the  public  of  this  state  of  such  a  trust  is 
so  visionary,  problematical,  and  uncertain 
that  it  cannot  be  deemed  for  the  purposes 
of  this  case  a  public  charity,  without  im- 
puting to  the  legislature  motives  which  it 
is  reasonably  certain  they  did  not  enter- 
tain. The  state  is  not  itself  a  charitable 
institution,  and  does  not  authorize  its  rep- 
resentatives to  expend  the  public  money, 
by  exemptions  from  taxation  or  otherwise, 
for  purposes  having  little  or  no  relation 
to  the  welfare  of  the  inhabitants  of  the 
state.  The  purpose  of  such  laws  is  the  ac- 
(luisition  of  some  supposed  public  advan- 
tage. Opinion  of  Justices,  58  N.  H.  623; 
Perry  v.  Keene,  56  N.  H.  514.  If  it  is 
impossible  to  see  how  the  public  good  of 
the  state  is  promoted  by  a  claimed  exemp- 
tion from  the  tax  burden,  it  cannot  be  in- 
ferred that  the  legislature  intended  such  a 
result  from  language  which  docs  not  neces- 
sarily require  such  a  construction.  'If  a 
statute  is  capable  of  two  meanings,  and  one 
is  more  reasonable,  and  therefore  more  prob- 
able, than  the  other,  this  fact  is  necessarily 
considered,  with  all  other  competent  evi- 
dence, on  the  question  of  intent.  The  evi- 
dence of  intention  may  include  various  in- 
herent probabilities  and  the  probative  force 
of  many  circumstances,  as  well  as  the  lit- 
eral sense  of  the  words  used.  When  the 
meaning  is  found  by  giving  due  weight  to 
everything  that  legally  tends  to  prove  it, 
it  is  not  a  matter  of  discretion  whether  it 
shall  be  adopted  or  rejected.  If  the  evi- 
dence establishes  the  fact  that  the  literal 
sense  is  not  the  true  sense,  a  literal  con- 
struction   would    be    an    alteration    of    the 
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law.'  Opinion  of  Justices,  60  N.  II.  629, 
651,  33  Atl.  3076.". 

And,  further,  at  page  401  of  74  N.  H., 
in  the  same  case  it  is  said :  *'As  a  matter  of 
practice,  it  has  devoted  substantially  all  its 
funds  to  the  support  of  charities  outside  of 
Kew  Hampshire,  and  presumably  it  will  con- 
tinue that  practice.  If  its  object  was  to 
maintain  an  orphans'  home  or  a  hospital 
for  poor  people  on  the  Pacific  coast,  and  all 
its  resources  were  devoted  to  that  purp'ose, 
the  public  benefit  of  such  a  charity  in  New 
Hampshire  would  not  be  apparent.  Per- 
haps it  would  be  no  more  evident  than  the 
maintenance  of  missions  in  China.  Its  re- 
lation to  the  public  interests  of  this  state, 
Khich  alone  the  legislature  is  ordinarily 
presumed  to  have  in  vietc,  u:ould  he  so 
slight,  arising  merely  from  a  general  com- 
munity of  interstate  interests,  that  it  is 
not  probable  such  a  charity  would  he  the 
ohject  of  legisUitive  bounty  and  encourage- 
ment. Nor  should  we  expect  to  find  the 
lawmakers  exempting  from  the  common  bur- 
den of  taxation  a  society  whose  purpose  is, 
as  established  by  long  practice,  to  use  its 
funds  exclusively  in  the  promotion  of  chari- 
ties in  other  states.  If  some  substantial 
local  benefit  accrues  of  a  public  nature  by 
the  actual  use  of  some  of  its  funds  for 
charitable  purposes  in  this  state,  it  might 
be  found  that  it  was  included  within  the 
exemption,  though  it  used  the  balance  of 
its  funds  in  other  jurisdictions.  Balch  v. 
Shaw,  174  Mass.  144,  54  N.  E.  490.  The 
question  would  be  whether  its  charity  was 
of  sucli  a  character  and  so  administered  as 
to  be  of  any  substantial  benefit  or  advan- 
tage to  the  public  of  this  state;  and  this 
would  be  principally  a  question  of  fact,  to 
be  determined  upon  competent  evidence." 
(The  italics  are  ours.) 

Quite  a  number  of  cases  are  cited  by  Ross 
in  his  work  on  Inheritance  Taxation,  supra, 
but  these  suffice  to  illustrate  the  rule  and 
the  reasons  of  the  rule.  There  is  no  deep- 
seated  meaning  in  the  use  of  the  word 
"purposes"  in  our  act  which  can  avail  the 
respondents. 

Under  the  great  weight  of  the  case  law, 
we  are  constrained  to  hold  that  it  was  not 
the  legislative  intent,  by  the  exemption 
clause  of  our  statute,  to  include  property 
conveyed  for  educational,  charitable,  or 
religious  purposes  outside  of  this  state.  I  a 
this  view  of  the  law,  other  questions  are 
immaterial. 

From  this  it  follows  that  the  property 
in  question  is  subject  to  a  collateral  in- 
heritance tax,  under  §  309,  Rev.  Stat.  1909, 
and  the  circuit  court  was  wrong  in  holding 
contra. 

The  judgment  is  reversed,  and  the  cause 
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remanded,  to  be  proceeded  with  in  accord- 
ance with  this  opinion. 

All  concur,  except  Woodson,  Bond,  and 
Walker,  JJ.,  who  dissent  in  an  opinion  by 
Walker,  J. 

Walker,  J.,  dissenting: 

I  do  not  concur  in  the  majority  opinion. 
The  statute  (§  299,  Rev.  Stat.  1899,  now 
§  309,  Rev.  Stat.  1909)  is  general  in  iU 
terms,  and  unmistakable  in  its  meaning. 
Under  its  provisions,  property  which  passes 
by  deed,  grant,  bargain,  sale,  or  gift  to 
other  than  the  father,  mother,  husband, 
wife,  or  natural  or  adopted  children,  is  sub- 
ject to  the  collateral  inheritance  tax,  ex- 
cept when  conveyed  for  educational,  chari- 
table, or  religious  purposes.  These  clear 
and  definite  provisions  do  not,  in  my  opin- 
ion, require  adventitious  aid  in  their  in- 
terpretation. There  is  no  indication  that 
the  exemption  of  the  property  conveyed  for 
the  purposes  mentioned  was  to  be  limited 
to  that  bequeathed  to  benevolences  located 
within  the  state.  If  the  terms  of  the  stat- 
ute demanded  a  liberal  interpretation,  it 
certainly  should  be  given  when  the  purpose 
of  the  exemption  is  beneficent  in  its  na- 
ture; but  the  terms  of  the  statute  are  broad 
and  clear  enough  in  themselves  without 
recourse  to  any  rule  in  regard  to  liberal 
interpretation.  The  framers  of  the  law, 
having  in  view  the  encouragement  of  be- 
quests and  grants  for  the  general  good,  did 
not  intend  that  the  statute  should  be 
limited  to  geographical  lines;  and  it  is  im- 
material whether  the  property  granted  or 
bequeathed  passes  to  an  institution  witliin 
the  borders  of  Missouri,  or  to  one  in  a 
sister  state  or  a  foreign  country;  it  is  the 
purpose  of  the  grant  which  the  legislature 
had  in  mind,  and  not  the  location  of  the 
benevolence  to  be  aided.  If  I  am  correct 
in  my  conclusion,  then  it  is  necessary,  be- 
fore the  statute  can  be  construed  as  it  has 
been  by  the  majority,  for  these  words, 
**within  the  state  of  Missouri,"  to  be  in- 
serted after  the  exceptions  in  the  statute, 
BO  that  the  same  shall  read  as  follows: 
"except  property  conveyed  for  educational, 
charitable,  or  religious  purposes  exclusive- 
ly within  the  state  of  Missouri."  Under 
no  rule  of  construction  with  which  I  am 
familiar  is  this  interpolation  authorized. 

A  tax,  under  any  view  that  may  be  taken 
of  it,  is  a  burden;  an  express  statute  is 
necessary  to  authorize  its  imposition;  here, 
instead  of  such  a  statute,  we  have  an  ex- 
press exemption.  Under  this  state  of  facts, 
I  am  of  the  opinion  that  the  taxation  of 
the  property  specified  as  exempt  under 
§  300,  supra,  is  unauthorized. 

So  much  for  the  grounds  of  my  difference 
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rith  my   Brethren  as  to  the  rules  of  con- 
truction  applicable  to  this  statute. 

Woodson  and  Bond,  J  J.,  concur  herein. 

Petition   for   rehearing  denied  April   13, 
914. 


DISTRICT  OF  COIiUMBIA  COURT  OF 

APPEALS. 

THOMAS  J.  KEMP,  Appt., 

V. 

UNITED   STATES  OF   AMERICA. 

(41  App.  D.  C.  539.) 

Postofllce  ^  nonmailable  letter  ^  Inter- 
pretation ^  consideration  of  one 
wliicli  it  answers. 

1-  To  determine  whether. or  not  a  letter 
dopofiited  in  tlie  mail  violates  the  statute 
forbidding  the  mailing  of  any  letter  giving 


information  as  to  where  or  by  whom  an 
abortion  would  be  performed,  it  may  be  in- 
terpreted in  the  light  of  the  one  to  which 
it  is  an  answer. 

Evidence  —  as  to  nonmailable  charac- 
ter of  letter. 

2.  Upon  the  question  whether  or  not  a 
letter  deposited  in  the  mail  gives  informa- 
tion prohibited  by  statute,  evidence  is  ad- 
missible of  an  interview  with  the  sender  by 
one  supposed  by  him  to  have  appeared  in 
response  to  it. 

Same  — decoy —  information  leading  to. 

3.  In  a  prosecution  for  depositing  in  the 
mail  a  letter  containing  information  as  to 
where  an  abortion  would  be  performed,  in 
violation  of  statute,  in  answer  to  a  decoy 
letter  sent  by  a  detective,  the  information 
upon  which  the  detective  acted  is  imma- 
terial, as  well  as  his  motive  in  sending  the 
decoy,  if  it  was  not  to  induce  the  commis- 
sion of  a  crime. 

Postofflce  ^  sending  nonmailable  letter 
—  decoy  —  effect. 

4.  It  is  no  defense  to  a  prosecution  for 


Note.  —  Instigation  or  consent  to  crime 
for  the  purpose  of  detecting  oritnitial 
as  a  defense  to  prosecution. 

This  note  is  supplementary  to  the  notes 
to  Connor  v.  People,  25  L.R.A.  341 ;  Com. 
V.  Hollister,  25  L.RA.  349;  and  State  v. 
Suith,  30  L.R.A.(N.S.)  946,  and  contains 
only  the  cases  decided  since  the  time  of  the 
preparation  of  the  last  of  these  notes. 

Illegal  sale  of  liquor. 

Supplementing  note  in  30  L.R.A.(N.S.) 
946. 

"Decoys  are  permissible  to  entrap  crim- 
inals, but  not  to  create  them;  to  pre- 
sent opportunity  to  those  having  intent 
to  or  willing  to  commit  crime,  but  not  to 
ensnare  the  law-abiding  in  unconscious  of- 
fending." United  States  v.  Healy,  202  Fed. 
349. 

So,  it  is  no  defense  to  a  charge  of  selling 
intoxicating  liquors  in  violation  of  the  law, 
that  the  purchases  were  made  by  persons 
seeking  to  ascertain  if  the  accused  was  en- 
gaged in  the  unlawful  sale  of  such  liquors. 
State  V.  Spiker,  88  Kan.  644,  329  Pac.  196. 

And  it  is  no  bar  to  a  prosecution  for  sell- 
ing intoxicating  liquors  without  a  license, 
that  the  sale  was  made  to  two  police  offi- 
cers of  the  prosecuting  city,  who  went  to 
the  defendant's  store  and  asked  to  pur- 
chase the  liquors  for  the  express  purpose  of 
obtaining  evidence  that  the  defendant  was 
Belling  intoxicating  liquors  there.  Salt  Lake 
City  V.  Robinson,  40  Utah,  448,  125  Pac. 
657.  The  court  said:  "While  it  may  l)e 
conceded  that  the  particular  sale  in  ques- 
tion here  would  not  have  been  made  if  the 
two  oiTicers  had  not  asked  to  purchase  the 
liquor,  yet  in  view  of  the  facts  and  circum- 
stances the  appellant  was  no  more  induced 
to  make  this  sale  than  he  would  be  induced 
to  make  any  sale  in  his  place  of  business. 
Moreover,  the  sale  in  question  was  secming- 
51  L.R.A.(N.S.) 


iy  only  one  of  many  that  appellant  was 
prepared  to  make.  ...  It  was  not  the 
purpose  of  the  officers  to  induce  the  appel- 
lant to  make  a  sale  for  the  sole  purpose  of 
convicting  him  of  making  that  sale,  but  it 
seems  their  object  was  to  obtain  evidence 
from  which  it  was  made  manifest  that  ap- 
pellant was  engaged  in  the  illegal  traffic  of 
intoxicating  liquors,  and  that  they  desired 
to  break  up  such  traffic.  As  public  officers 
who,  under  their  oaths,  were  required  to 
enforce  the  ordinances  of  the  city,  we  can- 
not see  wherein  they  offended  against  pub- 
lic policy  or  against  good  morals  in  seek- 
ing to  obtain  evidence  against  a  willing 
offender  against  the  law  for  the  purposes 
aforesaid.'' 

And  in  State  v.  Hopkins,  154  N.  C.  622, 
70  S.  E.  394,  following  State  v.  Smith,  anno- 
tated in  30  L.R.A.(N.S.)  946,  it  was  held 
to  be  no  defense  to  a  prosecution  for  il- 
legally selling  liquor,  that  a  policeman,  to 
catch  the  defendant  in  the  act  of  violating 
the  law,  procured  another  person  to  go  to 
the  defendant's  house  to  purchase  whisky, 
and  gave  him  a  marked  dollar  bill  to  pay 
for  it,  and  went  with  him  and  overheard 
the  conversation  betwccii  him  and  the  de- 
fendant at  the  time  of  the  sale  in  question. 

But  in  a  prosecution  for  an  unlawful 
sale  of  intoxicating  liquor  to  an  Indian,  al- 
though there  was  suspicion  that  the  defend- 
ant was  making  like  unlawful  sales,  a  con- 
viction is  unjust  and  contrary  to  public 
policy,  and  should  be  set  aside,  where  the 
sale  in  question  was  solicited  from  the  de- 
fendant by  an  Indian  who  was  in  the  service 
of  government  officers  as  a  decoy,  and  the 
defendant  was  ignorant  that  the  purchaser 
was  an  Indian,  and  nothing  in  the  latter's 
dress,  speech,  manner,  or  appearance 
served  to  put  him  on  inquiry  as  to  that 
fact.  United  States  v.  Healy,  supra.  The 
court  said:  "Where  a  statute,  as  henv 
makes  an  act  a  crime  regardless  of  the  act 
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mailing  a  letter  containing  information  as 
to  where  an  abortion  would  be  performed, 
contrary  to  statute,  that  it  was  sent  in  re- 
sponse to  a  decoy  letter  of  a  detective  who 
wrote  under  an  assumed  name. 
Appeal  —  refusal  to  permit  recall  of 
witness  —  iiiiinateriality  of  evidence. 

5.  Whetlier  or  not  one  mailing  a  letter 
giving  information  as  to  where  an  abortion 
would  be  performed,  contrary  to  statute, 
had  a  physician's  sign  on  his  oflice,  is  im- 
material, and  it  is  not  error  to  refuse  to 
permit  a  witness  to  be  recalied  for  cross- 
examination  on  that  question. 
Indictment  ^  variance  ^  materiality. 

6.  The  variance  between  purported  lan- 
guage of  a  letter  alleged  to  have  been  un- 
lawfully deposited  in  the  mail,  set  out  in 


the  indictment  as  ''and  have  to  say  here  one 
week,"  and  the  letter  itself  as  offered  in 
evidence,  *'&  would  have  to  stay  here  one 
week,"  is  immaterial. 

(March  2,  1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  convicting  him 
of  sending  a  letter  through  the  mails  con- 
taining forbidden  information,  in  violation 
of  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  £.  Laskey  and  A.  S. 
Wortlilngton,  for  appellant: 

The  admission  in  evidence  by  the  court 
below,    of    the    defendant's    reply    to    tho 


or's  intent  or  knowledge,  ignorance  of  fact 
is  no  excuse  if  the  act  be  done  voluntarily  j 
but  when  done  upon  solicitation  by  the  gov- 
ernment's instrument  to  that  end,  ignorance 
of  fact  stamps  the  act  as  involuntary,  and 
excuses,  or  at  least  estops  the  government, 
from  a  conviction.  In  the  former  case  the 
actor  is  bound  to  know  the  facts,  and  acts 
at  his  peril.  In  the  latter  case  he  is  relieved 
of  the  obligation  by  the  government's  invi- 
tation, which  is  of  the  nature  of  fraudulent 
concealment  and  deceit,  and,  if  not  consent, 
yet  doth  work  an  estoppel.  Though  the 
seller  lias  violated  the  statute,  he  was  the 
passive  instrument  of  the  government,  and 
his  is  a  blameless  wrong  for  which  he  can- 
not be  justly  convicted.  If,  however,  the 
decoy  is  one  whose  appearance,  or  other- 
wise, conveys  knowledge  of  his  disability, 
or  is  sufficient  to  put  the  seller  on  inquiry, 
any  sale  made  is  voluntary,  establishes 
guilt,  and  warrants  conviction.  For  in 
such  case  the  seller  is  either  of  guilty  in- 
tent, or  negligent  ignorance  or  reek  leanness, 
which  relieves  the  government's  participa- 
tion of  any  taint  of  fraudulent  concealment 
or  deceit.  It  will  be  observed  the  case  at 
bar  is  not  of  those  where  the  actor  knows 
his  act  violates  the  law.  Of  the  latter  is 
he  who,  on  solicitation,  sells  or  passes 
money  known  to  him  to  be  counterfeit,  or 
he  who  thus  mails  prohibited  matter,  or  he 
who  thus  sells  intoxicants  without  a  license 
or  in  'dry'  territory.  These  latter  acts  are 
criminal,  let  the  status  of  the  solicitor  be 
what  it  may;  and  hence  that  he  is  a  decoy 
does  not  neutralize  the  criminal  quality  of 
the  act.  In  the  case  at  bar  the  act  is  in- 
nocent but  for  the  status  of  the  solicitor, 
and  because  he  is  a  decoy  of  concealed  dis- 
ability the  act  is  blameless,  and  there  is 
estoppel  against  conviction.  Were  it  other- 
wise, honest  men  could  easily  be  made 
felons.  Many  of  the  government's  Indian 
wards  are  not  distinguishable  from  Cau- 
casians. Any  purveyor  of  liquors,  and  any- 
one moved  by  hospitality  to  share  thereof 
with  guests,  ignorant  of  their  status,  would 
unhesitatingly  sell  or  give  to  them.  As  de- 
coys in  the  service  of  government  officers, 
what  instruments  of  oppression  they  might 
l>c  to  men  devoted  to  law,  but  ignorant  of 
tlieir  disability!  That  the  seller  is  supect- 
01  L.R.A.(N.S.) 


ed  of  voluntary  like  sales  does  not  justify 
entrapping  as  here;  for  thereby  a  law-abid- 
ing pennon  may  as  easily  be  ensnared.  And 
the  result  proves  nothing  but  overzeal,  to 
put  it  mildly,  .of  government  officers.  The 
practice  cannot  be  tolerated,  and  a  conTic- 
tion  for  an  offense  so  procured  cannot 
stand." 

So,  in  Smith  v.  State,  61  Tex.  Crim.  Rep. 
328,  135  S.  VV.  154,  reversing,  apparently 
on  other  grounds,  a  conviction  of  violating 
the  local  option  law,  which  had  been  ob- 
tained largely  upon  the  testimony  of  a  wit- 
ness who  had  been  employed  by  the  sheriff 
as  a  detective  in  local  option  matters,  the 
court  said:  '*In  regard  to  this  phase  of  the 
bill,  we  desire  to  say  the  state's  case  was 
made  by  the  hired  detective,  who  worked  up 
cases,  and  in  this  case  developed  the  fact 
that  he  had  induced  the  appellant  to  se- 
cure the  whisky  for  him  with  a  view  and 
for  the  purpose  of  instituting  this  very 
prosecution.  In  every  case  .  .  .  [the 
detective]  had  induced  the  violation  of  law 
to  which  he  testified.  This  manner  of  in- 
Rtituting  prosecutions  against  the  citizen- 
ship of  the  state,  and  inducing  them  to 
commit  crime,  is  to  be  deplored.  While  it 
is  eminently  proper  that  officers  should  be 
diligent  in  ferreting  out  crime  and  viola- 
tions of  the  law,  yet  it  does  not  occur  to  us 
that  the  theory  of  our  law  is  predicated  up- 
on the  idea  that  parties  should  be  induced 
to  violate  tlie  law  in  order  that  a  prosecu- 
tion may  be  brought  about.  The  machinery 
of  the  state  should  be  put  into  operation 
to  detect  and  punish  crime,  but  not  to  or- 
ganize and  institute  it.  The  prevention  of 
crime  is  one  of  the  main  purposes  of  our 
law,  not  its  encouragement  or  propagation." 

And  in  Scott  v.  State,  —  Tex.  Crim.  Rep. 
— ,  163  S.  W.  871,  also  reversing  on  an- 
other ground  a  conviction  of  violating  the 
jocal  option  law,  the  court  said:  "The 
writer  has  had  occasion  heretofore  to  criti- 
cize the  character  and  manner  of  inducing 
men  to  commit  crime  as  is  evidenced  by 
this  record.  This  witness  [the  main  wit- 
ness for  the  prosecution]  testifies,  and  is 
not  controverted  or  contradicted,  that  the 
sheriff  agreed  to  give  him  $10  for  each  case 
he  would  'turn  in,'  and  additional  money 
or  compensation  if  a  conviction  should  oc- 
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"Quincy  Compton"  letter,  was  error  on  the, 
ground  of  variance. 

2  Bishop,  New  dim.  Proc.  2d  ed.  559 ;  Rex 
V.  Powell,  1  Leach,  C.  L.  77,  2  W.  Bl.  787,  2 
East^  P.  C.  976;  1  Chitty,  Crim.  Law,  233; 
Rex  v.  Bcarc,  1  Ld.  Raym.  414;  Dana  v. 
State,  2  Ohio  St.  01 ;  Reg.  v.  Drake,  3  Salk. 
224;  United  States  v.  Hinman,  Baldw.  202, 
Fed.  Gas.  No.  15,370;  Com.  v.  Gillespie,  7 
Serg.  &  R.  469,  10  Am.  Dec.  475;  United 
States  V.  Mason,  12  Blatchf.  497,  Fed. 
Cas.  No.  15,736;  Murphy  v.  State,  6  Tex. 
App.  554;  Com.  v.  Stevens,  1  Mass.  203; 
State  V.  Street,  1  N.  C.  Pt.  2,  p.  98  (Taylor, 
p.  158),  1  Am.  Dec.  589;  Sheehy  v.  Mande- 
ville,  7  Cranch,  208,  3  L.  ed.  317;  State  v. 


Smith,  31  Mo.  120;  Ex  parte  Rogers,  10  Tex. 
App.  C55,  38  Am.  Rep.  654;  Sharley  v. 
Stall',  54  Ind.  108,  2  Am.  Crim.  Rep.  138; 
Baker  v.  State,  14  Tex.  App.  332. 

The  action  of  the  court  in  hearing,  out 
of  the  presence  of  the  jury,  testimony  as  to 
whetlicr  the  Quincy  Compton  letter  was  sent 
to  the  defendant,  and  in  deciding  that  ques- 
tion on  such  evidence,  instead  of  submitting 
it  to  the  jury,  was  erroneous. 

Thompson  v.  State,  18  Ind.  386,  81  Am. 
Dec.  365;  Wharton,  Crim.  Law,  g  389; 
1  McClain,  Crim.  Law,  §  557;  McAdams  v. 
State,  8  Lea,  456;  Pigg  v.  State,  43  Tex. 
108;  O'Brien  v.  State,  6  Tex.  App.  665; 
Crowder  v.  State,  .50  Tex.  Crim.  Rep.  92, 


cur.  The  officers  are  not  justified  in  in- 
ducing men  to  commit  crime,  or  in  employ- 
ing others  to  induce  them  to  commit  crime, 
in  order  that  prosecutions  may  be  insti- 
tuted. It  is  his  duty  as  an  officer,  wherp  he 
understands  that  parties  are  engaged  in 
crime,  to  use  every  effort  legitimate  and 
permissible  by  law,  to  detect  and  ferret  out 
crimes  and  bring  criminals  to  trial  and 
justice.  But  this  does  not  justify  him  in 
employing  parties  to  go  out  and  induce  the 
citizens  to  commit  crime  that  prosecutions 
may  be  instituted  and  carried  on.** 

And  in  Salt  Lake  City  v.  Robinson,  40 
Utah,  448,  125  Pac.  657,  the  court  further 
said:  "By  what  we  have  said  we  do  not 
mean  to  be  understood  as  offering  any  en- 
couragement to  a  certain  class  of  so-called 
private  detectives  or  informers  who  may, 
in  pursuance  of  offered  rewards,  or  for 
other  valuable  considerations,  act  as  de- 
coys, and  as  such  induce  certain  individ- 
uals to  commit  offenses.  When  it  is  made 
to  appear  that  the  offense  charged  was  in- 
duced by  a  detective  or  other  person,  or 
thai  such  detective  or  person  was  paid  for 
obtaining  the  evidence  necessary  to  convict, 
or  that  he  is  to  receive  additional  compen- 
sation in  a  case  of  conviction,  both  the 
prosecuting  officers  and  the  trial  courts 
should  carefully  scrutinize  the  evidence, 
and  should  permit  no  conviction  to  be  had, 
or,  if  had,  to  stand,  in  case  the  offense  was 
induced  as  aforesaid;  and  in  case  of  paid 
evidence,  none  should  be  permitted  to  stand 
if  there  is  any  doubt  of  the  guilt  of  the  ac- 
cused." 

Illegal  use  of  mails. 

Supplementing  notes  in  25  L.R.A.  346, 
ftnd  30  L.R.A.(N.S.)  948. 

It  is  no  defense  to  a  prosecution  for  send- 
ing through  the  mail  a  letter  conveying  in- 
formation as  to  where  obscene  matter  may 
be  obtained,  that  a  postoffice  inspector,  be- 
lieving from  general  information  and  from 
an  advertising  pamphlet  issued  by  the  de- 
fendant that  he  was  engaged  in  illegal  use 
of  the  mails,  sent  to  him  a  "decoy  letter,** 
in  response  to  which  the  letter  in  question 
was  sent  by  the  defendant.  Ackley  v. 
United  States,  118  C.  C.  A.  403,  200  Fed. 
61  L.R.A.(N.S.) 


;  217.  The  court  said  that  when  an  officer, 
or  even  a  private  citizen,  desirous  of  en- 
forcing the  laws,  believes  from  general  in- 
formation that  the  laws  are  being  violated, 
he  has  the  legal,  as  well  as  the  moral,  right 
to  send  **decoy  letters;*'  and  that  it  is  now 
too  late  to  complain  of  decoy  letters  in 
such  a  case   (citing  authorities). 

And  see  also  KI':mp  v.  United  States. 

Larceny. 

ft 

Supplementing  notes  in  25  L.R.A.  343, 
and  30  L.RAi.(N.S.)  950. 

One  in  charge  of  the  mailing  department 
of  a  corporation,  who  is  indicted  for  the  em- 
bezzlement and  larceny  of  United  States 
postage  stamps  belonging  to  the  corpora- 
tion, was  not  so  encouraged  or  solicited  to 
take  the  stamps  as  to  prevent  his  conviction 
therefor,  where  postoffice  inspectors,  having 
arrested  a  person  who  had  been  obtaining 
stamps  from  the  accused,  arranged  with 
this  person  and  representatives  of  tiie  cor- 
poration that  he  should  arrange  to  obtain 
more  stamps  from  the  accused,  and  the 
representatives  of  the  corporation  should 
mark  certain  stamps  belonging  to  the  cor- 
poration, so  that  tliey  could  identify  them, 
and  the  accused  was  subsequently  arrested 
by  the  inspectors  with  some  of  the  marked 
stamps  in  his  possession,  when  he  met  the 
accomplice  to  deliver  stamps  to  him  as  ar- 
ranged. "The  criminal  design  and  intent 
originated  in  the  mind  of  plaintiff  in  error 
[the  accused].  Neither  the  owner  of  the 
stamps  nor  its  agents  urged  or  advised  the 
commission  of  the  crime,  but,  suspecting 
the  plaintiff  in  error,  it  took  precautions 
to  ascertain  whether  he  would  commit  the 
offense.  The  law  docs  not  prohibit  this  be- 
ing done.  If  it  did,  it  would  destroy  one 
of  the  most  effective  agencies  for  the  detec- 
tion of  crime.*'  People  ▼.  Smith,  251  111.' 
185,  95  N.  E.  1041. 

So,  there  is  no  such  consent  on  the  part 
of  a  gold  milling  company,  through  its 
agents,  to  the  taking  of  gold  amalgam  from 
its  mill,  as  will  prevent  the  taking  from 
constituting  larceny,  where  a  watchman  in 
the  employ  of  the  company,  having  been  ap- 
proached by  conspirators  with  reierence  to 
their  obtaining  amalgam  from  the  mill,  re- 
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U6  S.  W.  934;  Saunders  v.  People,  38  Mich. 
218;  People  V.  McCord,  76  Mich.  200,  42 
N.  W.  1106,  8  Am.  Crim.  Rep.  117;  Love 
V.  People,  160  111.  501,  32  L.R.A.  139,  43 
N.  E.  710;  State  v.  Hayes,  105  Mo.  76,  24 
Am.  St.  Rep.  360,  16  S.  W.  514;  SUte  v. 
Waghalter,  177  Mo.  676,  76  S.  W.  1028, 
12  Am.  Crim.  Rep.  283;  Connor  v.  People, 
18  Colo.  373,  25  L.R.A.  341,  36  Am.  St.  Rep. 
295,  33  Pac.  159;  State  v.  Dudoussat,  47 
La.  Ann.  977,  17  So.  G85;  United  States  v. 
Bott,  11  Blatchf.  346,  Fed.  Cas.  No.  14,626; 
United  States  v.  Whittier,  6  Dill.  35, 
Fed.  Cas.  No.  16,688;  United  SUtes  v. 
Adams,  59  Fed.  674;  Ackley  v.  United 
SUtes,  118  C.  C.  A.  403,  200  Fed.  217; 
United  Stales  y.  Ilealy,  202  Fed.  349; 
Goode  V.  United  States,  159  U.  S.  663,  40  L. 
ed.   297,   16   Sup.   Ct.    Rep.   136;    Rosen   v. 


I  United  States,  161  U.  S.  29,  40  L.  ed.  600, 
16  Sup.  Ct.  Rep.  434,  480,  10  Am.  Crim. 
Rep.  251;  Montgomery  v.  United  States, 
162  U.  S.  410,  40  L.  ed.  1020,  16  Sup.  Ct. 
Rep.  797;  Hall  v.  United  SUtes,  168  U.  S. 
632,  42  L.  ed.  607,  18  Sup.  Ct.  Rep.  237; 
Grimm  y.  United  States,  156  U.  S.  604,  39 
L.  ed.  550,  16  Sup.  Ct.  Rep.  470;  Andrew :i 
V.  United  SUtes,  J  62  U.  S.  420,  40  L.  ed. 
1023,  16  Sup.  Ct.  Rep.  798;  Price  y.  United 
States,  165  U.  S.  311,  41  L.  ed.  727,  17 
Sup.  Ct.  Rep.  366. 

Mr.  A.  D.  Smith  also  for  appellant. 

Messrs.  Clarence  R.  Wilson  and  Regi- 
nald S.  Huldelcopcr,  for  the  United 
SUtes : 

The  letters  must  be  read  together  to  de- 
termine the  intent  of  the  defendant. 

United    States   v.   Grimm,   50   Fed.   528; 


ported  this  to  the  company,  and,  with  iU 
knowledge  and  approval,  pretended  to  act 
as  an  accomplice  of  the  thieves,  and,  in  ac- 
cordance with  an  arrangement  with  tlicm, 
pretended  to  give  one  of  them  a  signal  when 
it  was  safe  to  take  the  amalgam,  but  did 
not  persuade  or  induce  the  conspirators  to 
take  the  property,  or  himself  assist  in  the 
actual  taking,  and  merely  allowed  the  amal- 
gam to  be  taken  for  the  purpose  of  detect- 
ing and  entrapping  the  thieves.  SUte  v. 
Smith,  33  Nev.  438,  117  Pac.  19. 

Burglary. 

Supplementing  notes  in  25  L.R.A.  342, 
and  30  L.R.A.  (N.S.)  951. 

Where  the  defendant  suggested  to  an  em- 
ployee of  a  pawnbroker  a  plan  by  which  the 
defendant  might  burglarize  the  pawnbrok- 
er's shop,  and  the  employee  pretended  to 
agree  to  the  proposed  scheme,  but  in  fact 
informed  his  employer  and  the  police  au- 
thorities thereof,  and  thereafter,  acting 
under  tlie  instructions  of  the  police,  with 
the  pretended  object  of  assisting  the  de- 
fendant to  carry  out  his  scheme,  lent  him 
tlie  keys  of  the  shop,  from  wax  impressions 
of  which  he  made  duplicate  keys,  with  one 
of  which,  on  a  day  arranged  with  the  em- 
ployee, after  returning  the  original  keys  to 
him,  the  defendant  unlocked  a  padlock  se- 
curing the  outer  door,  and  entered  the  shop, 
where  he  was  arrested  by  the  police  officers 
who  had  been  keeping  watch  near  by, — ^the 
shop  owner  and  the  police  having  been  in- 
formed by  the  employee  of  the  arrangement 
with  the  defendant, — ^there  was  no  such  as- 
sent on  the  part  of  the  shop  owner  to  the 
entry  as  to  prevent  the  defendant  from  be- 
ing guilty  of  the  offense  of  shop  breaking. 
Rex  V.  Chandler  [1913]  1  K.  B.  125,  82  L. 
J.  K.  B.  N.  S."  106,  108  L.  T.  N.  S.  353,  77 
J.  P.  80,  29  Times  L.  R.  83,  57  SoL  Jo. 
160,  23  Cox,  C.  C.  330.  The  court  said :  "In 
our  opinion,  although  the  prosecutrix  may 
liave  been  fully  aware  of  what  was  going 
to  be  done,  she  did  not  assent  to  the  break- 
ing and  entering  of  her  premises  by  the 
prisoner  for  the  purpose  of  stealing.  The 
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keys  were  only  supplied  to  the  prisoner  by 
the  servant  of  the  prosecutrix  in  order  that 
he  might  be  detected  in  the  commission  of 
the  offense;  that  did  not  make  the  servant 
an  accomplice  of  the  prisoner,  nor  make  the 
breaking  and  entering  lawful." 

But  tliere  can  be  no  conviction  of  the 
crime  of  housebreaking  where  the  owner  of 
the  building  which  was  entered  directed  a 
servant  to  induce  the  defendant  to  break 
into  the  building,  and  the  servant  obeyed 
his  orders,  and  he  and  the  defendant  en- 
tered the  building  together,  and  the  owner 
and  a  policeman  and  others  were  present 
watching  them,  and  arrested  the  defendant 
after  he  so  entered.  State  v.  Goflfney,  157 
N.  C.  624,  73  S.  E.  162.  The  court  savs 
that,  while  it  recognizes  the  principles  laid 
down  in  SUte  v.  Smith  (annoUted  in  30 
L.R.A.  (N.S.)  946),  there  is  an  obvious  dis- 
tinction between  that  case  and  this.  *'In 
that  case  it  is  properly  held  that  the  fact 
that  a  party  was  deceived  into  a  violation 
of  the  liquor  laws  of  the  state  by  a  de- 
tective will  not  be  a  justification.  In  the 
case  at  bar  the  owner  himself  gave  per- 
mission for  the  defendant  to  enter,  which 
destroyed  the  criminal  feature  and  made  the 
entry  a  lawful  one." 

False  pretenses. 

Supplementing  note  in  25  L.R.A.  345. 

A  coal  dealer  who  knowingly  sells  and 
delivers  1,750  lbs.  of  coke  as  a  ton,  and 
charges  and  receives  therefor  the  price  of 
a  ton,  is  guilty  of  obtaining  money  by 
false  pretenses,  notwithstanding  the' pur- 
chaser had  a  strong  suspicion  that  the  deal- 
er was  selling  by  short  weight,  but  could 
not  have  testified  to  it  as  a  fact,  and  had 
to  buy  the  coke  in  question  and  weigh  it 
to  find  out  with  certainty  that  it  was  short 
weight.  SUte  v.  Ice  &  Fuel  Co.  —  N.  C.  — . 
—  L.R.A.  (N.S.)  — ,  81  S.  E.  737,  affirmed 
on  motion  to  reconsider  opinion  in  —  N.  C. 
— ,  —  L.R.A.(N.S.)  —,81  S.  E.  956.  The 
court  said:  **The  defendant  offered  a  ton 
of  coke  for  $5,  the  offer  was  accepted,  and 
$5  was  paid  for  a  ton.    The  prosecutor  acted 
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Ackley  v.  I^iited  States,  118  C.  C.  A.  403, 
200  Fed.  217;  Clark  v.  United  States, 
202  Fed.  740;  United  States  v.  Somers,  104 
Fed.  259;  United  States  v.  Kline,  201  Fed. 
954;  United  States  v.  Dempsey,  188  Fed. 
450. 

The  court  did  not  err  in  refusing  to  per- 
mit  the    defendant    to    recall   the    witness 
Hon  very  for  further  examination. 
40  Cyc.  2493. 

There  was  no  material  or  fatal  yariancc 
between  the  copy  of  the  letter  set  out  in 
the  indictment,  and  the  letter  admitted  by 
the  appellant  to  have  been  written  and 
mailed  by  him,  which  was  offered  in  evi- 
dence. 

Bennett  y.  United  States,  227  U.  S.  333, 
57  L.  ed.  531,  33  Sup.  Ct.  Rep.  288;  Harris 
▼.  People,  64  N.  Y.  148,  2  Am.  Crim.  Rep. 


416;  De  Gignac  v.  United  States,  52  C.  C.  A. 
71,  115  Fed.  107;  Thomas  v.  State,  103  Ind. 
419,  2  N.  E.  808;  Rex  v.  Hart,  1  Leach, 
C.  L.  145,  2  East,  P.  C.  978,  1  Dougl.  K.  B. 
193,  Cowp.  pt.  1,  p.  229;  People  v.  Tonielli, 
81  Cal.  275,  22  Pac.  678;  People  v.  Phillips, 
70  Cat.  61,  11  Pac.  403;  United  States  v. 
Mason,  12  Blatchf.  497;  Fed.  Cas.  No. 
15,736;  Quigley  v.  People,  3  III.  301;  Web- 
ster V.  People,  92  N.  Y.  422. 

It  is  an  offense  under  §  211  of  the 
Criminal  Code  to  mail  a  letter  giving  the 
information  prohibited  by  the  statute,  even 
though  such  letter  be  in  reply  to  a  decoy 
letter  written  by  a  government  inspector.    . 

State  y.  Jansen,  22  Kan.  498;  Grimm  v. 
United  States,  156  U.  S.  604,  39  L.  ed.  550, 
15  Sup.  Ct.  Rep.  470,  45  Fed.  558,  50  Fed. 


in  good  faith,  because  he  paid  the  purchase 
price  for  a  ton,  and  on  weighing  it,  the 
only  possible  method,  he  found  that  there 
was  not  a  ton.  He  was  therefore  induced 
to  part  with  his  $5  in  reliance  upon  the 
assertion  of  the  defendant  that  a  ton  of 
coke  had  been  sent  him.  He  could  not  pos- 
sibly know  beforehand  whether  this  would 
be  done  or  not,  nor  indeed  afier  he  saw 
the  coke,  until  he  had  actually  weighed  it. 
However  much  he  might  have  mistrusted 
the  defendant's  representation,  he  relied  on 
it  by  paying  the  $5  charged." 

In  its  second  opinion  ( —  N.  C.  — ,  — 
L.R.A.(X.S.)  — ,  81  S.  E.  956),  the  court, 
in  distinguishing  this  case  from  the  lar- 
ceny and  burglary  cases,  in  which  it  is 
held  that,  if  the  act  is  committed  with  the 
consent  of  the  owner,  the  perpetrator  can- 
not be  convicted,  further  said:  'The  dif- 
ference between  the  cases  like  this  and  those 
cases  in  which  the  defense  can  be  set  up  that 
the  prosecuting  witness  was  consenting  to 
the  act  seems  to  be  that  where  the  owner 
of  the  property  procures  the  offense  to  be 
committed,  and  seduces  or  influences  the 
perpetrator  to  do  the  act,  then  he  cannot 
complain.  But  where  the  offender  commits 
the  act  of  his  own  volition,  and  an  officer 
or  other  party,  suspecting  that  the  crime  is 
being  committed,  sets  a  trap,  as  by  fur- 
nishing money  to  buy  whisky  that  is  being 
sold  illegally,  or,  as  in  this  case,  bargains 
for  an  article  which,  on  being  weighed, 
proves  to  be  short  weight,  or  sends  decoy 
letters  through  the  mail  to  *trap'  a  person 
who  is  suspected  of  usins  the  mails  illegal- 
ly, and  in  like  cases,  such  conduct  does  not 
procure  the  offense  to  be  committed,  but 
the  offender  acts  of  his  own  volition,  and 
is  simply  caught  in  his  own  devices." 

Offering  bribe. 

Supplementing  note  in  25  L.R.A.  345. 

It  is  no  defense  to  a  prosecution  for 
offering  to  bribe  a  public  official,  that  the 
latter,  by  his  words,  acts,  and  conduct,  in- 
duced the  accused  to  make  a  proposition 
to  pay  him  a  certain  sum  of  monev  to  in- 
W  L.R.A.(N.S.) 


tiuence  his  action  as  an  official.  ''The  offer 
to  bribe  a  public  official  is  a  transgression 
of  a  public  right,  and  the  consent  or  non- 
consent  of  the  officer  cannot  affect  tlie 
criminality  of  the  act  of  the  person  who 
makes  the  offer,  and  even  though  Mr.  Wil- 
son [the  officer],  by  his  words,  acts,  and 
conduct,  may  have  been  the  inducing  caus«> 
of  the  offer  to  bribe,  yeX,  if  appellant  did, 
in  fact,  tender  money  to  the  officer  with 
the  intention  and  for  the  purpose  of  in- 
fluencing his  action  as  such  officer,  he  would 
be  guilty  under  our  statute.  It  would  not 
be  an  offense  against  Mr.  Wilson  so  much 
as  an  offense  against  the  public  welfare, 
and  one  which  no  officer  would  have  the 
authority  nor  power  to  give  his  consent  to." 
Davis  V.  State,  —  Tex.  Crim.  Rep.  — ,  158 
S.  W.  288. 

Conspiracy. 

Supplementing  note  in  26  L.R.A.  345. 

It  is  no  defense  to  a  prosecution'  for  con- 
spiracy to  procure  the  passage  of  ordi- 
nances through  councils  by  the  gift  or  prom- 
ise of  bribes,  that  two  of  the  conspirators 
were  hired  detectives  seeking  to  entrap  the 
defendants,  where  every  essential  element  of 
a  criminal  conspiracy  was  present  when  the 
defendants  entered  into  the  confederation 
with  the  detectives.  Com.  v.  Wasson,  42 
Pa.  Super.  Ct.  38.  The  court  said:  "'No 
deception  or  subterfuge  was  resorted  to  to 
induce  belief  in  the  minds  of  the  defend- 
ants that  the  part  they  were  to  perform  in 
carrying  out  the  general  scheme  would  not 
be  criminal,  as  on  its  face  it  plainly  was. 
.  .  .  Upon  what  ground,  then,  can  it  be 
claimed  that  the  fact  that  they  would  not 
have  confederated  had  it  not  been  for  the 
deception  and  subterfuges  resorted  to,  and 
the  promises  made  by  the  detectives,  consti- 
tutes a  defense?  Certainly  not  upon  the 
ground  that  if  the  defendants  had  per- 
formed the  acts  to  be  performed  by  them, 
they  would  have  been  disappointed  in  their 
expectation  of  receiving  bribes  therefor;  nor 
upon  the  ground  that  the  commonwealth  is 
estopped  by  any  action  of  its  officers;   nor 
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528;  Bates  v.  United  States,  11  Biss.  70, 
10  Fed.  97;  DeGignac  v.  United  Stetes,  52 
C.  C.  A.  71,  113  Fed.  197;  Knowles  v. 
United  States,  95  C.  C.  A.  679,  170  Fed. 
409;  United  Stetes  ▼.  Harris,  122  Fed. 
551;  United  States  v.  Musgrave,  160  Fed. 
700;  Ackley  v.  United  Stetes,  118  C.  C.  A. 
403,  200  Fed.  217;  Board  of  Excise  v. 
Backus,  29  How.  Pr.  33;  Rosen  v.  United 
States,  101  U.  S.  29,  40  L.  ed.  606,  16  Sup. 
Ct.  Rep.  434,  480,  10  Am.  Crim.  Rep.  251; 
Price  V.  United  States,  105  U.  S.  311,  41 
L.  ed.  727,  17  Sup.  Ct.  Rep.  366;  United 
States  V.  Slenker,  32  Fed.  691;  Andrews  v. 
United  States,  162  U.  S.  420,  40  L.  ed. 
1023,  16  Sup.  Ct.  Rep.  798;  Shcpard  v. 
United  States,  87  C.  C.  A.  486,  100  Fed. 
584;  Goode  v.  United  States,  159  U.  S.  663, 
40  L.  ed.  297,  16  Sup.  Ct.  Rep.  136;  Mont- 
gomery V.  United  States,  162  U.  S.  410,  40 
L.  ed.  1020,  16  Sup.  Ct.  Rep.  797;  United 
Stetes  V.  Dorsey,  40  Fed.  752;  Hall  v. 
United  States,  1G8  U.  S.  032,  42  L.  ed.  607, 
18    Sup.    Ct.    Rep.    237;    Scott    v.    United 


States,  172  U.  S.  343,  43  L.  ed.  471,  19 
Sup.  Ct.  Rep.  209;  United  States  v.  \Vhit- 
tier,  5  Dill.  35,  Fed.  Cas.  No.  16,688; 
United  States  v.  Somers,  164  Fed.  259; 
United  States  v.  Tubbs,  94  Fed.  356. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  Thomas  J.  Kemp,  defendant 
below,  was  convicted  of  the  crime  of  send- 
ing a  letter  through  the  mails  in  yiolation 
of  §  211  of  the  United  Stetes  Criminal 
Code  [35  Stat,  at  L.  1129,  chap.  321,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1651],  which, 
in  part,  provides  as  follows:  '*£very 
.  .  .  letter  ...  or  notice  of  any  kind 
giving  information  directly  or  indirectly, 
.  .  .  where  or  by  whom  any  act  or  opera- 
tion of  any  kind  for  the  procuring  or 
producing  of  abortion  will  be  done  or  per- 
formed, or  how  or  by  what  means  concep- 
tion may  be  prevented  or  abortion  pro- 
cured, whether  sealed  or  unsealed,  .  .  • 
is  hereby  declared  to  be  nonmailable  mat- 


upon  the  ground  that  the  detectives'  con- 
sent to  acta  which  were  to  be  performed  by 
tlie  defendants  would  have  deprived  their 
acts,  if  performed,  of  any  essential  element 
of  criminality;  nor  upon  the  principle  up- 
on which  it  has  been  held  in  some  cases  to 
be  no  burglary  where  a  servant  to  whom  a 
sclieme  of  burglary  has  been  proposed  tells 
his  master  or  the  police,  and,  while  ap- 
parently confederating  with  the  burglar,  acta 
with  the  knowledge  and  advice  of  his  mas- 
ter, and  lets  the  thieves  into  the  house  by 
opening  the  door.  If  there  is  any  ground 
upon  which  the  facts  as  to  the  part  the 
detectives  took  in  the  formation  of  the  con- 
spiracy can  be  held  to  be  a  defense,  it  is 
upon  the  ground  of  public  policy,  and  it  is 
strenuously  contended  that  an  acquittal 
should  have  been  directed  for  that  reason. 
In  general,  one  who  has  committed  a  crimi- 
nal act  is  not  entitled  to  be  shielded  from 
its  consequence  merely  because  he  was  in- 
duced to  do  so  by  another.  There  has  been 
much  discussion  in  the  courts  of  this  coun- 
try and  by  the  text  writers  as  to  the  re- 
lation of  detectives  to  crime,  and  many  of 
their  methods  have  been  severely  denounced. 
A  few  exceptional  cases  can  be  found  where, 
upon  grounds  of  public  policy,  the  courts 
have  refused  to  sustain  convictions  because 
of  the  abliorrent  methods  adopted  to  lure 
the  accused  into  crime.  Upon  the  other 
liand  there  are  many  cases  wherein  the 
courts,  while  in  some  instances  condemning 
the  methods  employed  by  the  detectives, 
have  sustained  the  convictions,  although 
the  particular  crime  charged  would  not 
have  been  cotnmitted  had  it  not  been  for 
the  deceptions  or  subterfuges  or  the  sup- 
pression of  the  truth  resorted  to  by  the  de- 
tective. ...  In  considering  the  ques- 
tion of  public  policy,  the  clear  distinction, 
founded  on  principle  as  well  as  authority, 
is  to  be  observed  between  measures  used  to 
51  L.R.A.(N.S.) 


entraj)  a  person  into  crime  in  -  order,  by 
making  him  a  criminal,  to  aid  the  instigat- 
or in  the  accomplishment  of  some  corrupt 
private  purpose  of  his  own,  and  artifice  used 
to  detect  persons  suspected  of  being  engaged 
in  criminal  practices,  particularly  if  such 
criminal  practices  vitally  affect  the  public 
welfare  rather  than  individuals.  Without 
declaring  that  under  no  circumsteuces 
ouglit  ttie  courts  to  direct  an  acquittel  of  a 
crime  clearly  proved,  upon  the  ground  that 
the  accused  was  entrapped  into  it  by  im- 
moral and  illegal  detective  methods,  we  are 
quite  clear  that  there  is  enough  evidence 
that  the  purpose  was  to  secure  the  con- 
viction and  punishment  of  those  suspected 
to  be  engaged  in  criminal  practices,  to  bring 
this  case  within  the  second  class  above  men- 
tioned, and  that  the  court  did  not  err  in 
refusing  to  direct  an  acquittal  upon  the 
ground  of  public  policy." 

Miscellaneous. 

It  is  no  defense  to  a  prosecution  of  a 
street  railway  company  for  violation  of  a 
city  ordinance  requiring  it  to  stop  its  cars 
at  every  street  crossing  to  take  on  passen- 
gers, that  the  refusal  to  stop  the  car  in 
question  was  upon  the  signal  of  a  police- 
man acting  as  a  detective  for  the  purpose 
of  s(*curing  evidence  of  a  violation  of  the 
ordinance,  and  having  no  bona  fide  desire 
to  become  a  passenger.  "He  was  not  merely 
an  informer  seeking  to  make  a  case,  in 
order  that  he  might  obtain  or  share  the 
penalty,  but  a  public  official  acting  for  a 
public  purpose  in  pursuance  of  his  official 
duty.  Under  such  circumstances  his  mo- 
tive is  of  no  more  importance  than  the 
motive  of  one  pursuing  Ids  legal  right  in 
a  court  of  justice."  Camden  v.  Public 
Service  R.  Co.  84  N.  J.  L.  305,  86  Atl.  447, 
affirming  82  N.  J.  L.  242,  82  Atl.  609, 
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ter  and  shall  not  be  conveyed  in  the  mails 
or  delivered  from  any  postoffice  or  by  any 
letter  carrier.  Whoever  shall  knowingly 
deposit,  or  cause  to  be  deposited  for  mail- 
ing or  delivery,  anything  declared  by  this 
section  to  be  nonmailable  .  .  .  shall  be 
fined    ...    or  imprisoned,"  etc. 

It  appears  that  one  James  L.  Woltz,  a 
detective  in  the  employ  of  the  Postolfice 
Department,  caused  to  be  mailed  the  fol- 
lowing letter  from  Concord,  North  Carolina, 
to  defendant  in  Washington,  District  of  Co- 
lumbia, signed  by  the  fictitious  name, 
"Quincy  Compton:" 

Concord,  N.  C,  Nov.  14,  1012. 
Dr.  Thomas  J.  Kemp,  433  G.  St.,   N.  W., 
Washington,  D.  C, 
My  Dear  Doctor: — 

I  trust  you  will  pardon  my  writing  you 
as  I  am,  but  I  am  in  such  great  distress 
and  so  anxious  to  find  some  way  out  of  it, 
that  this  is  my  only  excuse.    I  am  a  young 


man,  married,  and  have  been  unfortunate 
enough  to  have  gotten  a  young  woman 
friend  into  trouble;  to  be  plain,  she  is  in 
a  family  way.  Of  course,  I  cannot  marry 
her,  and  tlie  condition  she  is  in  makes  it 
necessary  that  she  beaflforded  relief  at  as 
early  a  period  as  possible.  She  cannot  per- 
mit the  matter  to  go  to  full  period  either, 
as  that  would  mean  the  ruin  of  her  repu- 
tation, a  thing  not  to  be  thought  of.  The 
girl  is  only  twenty-two  years  old,  and  is 
about  two  and  a  half  months  gone.  If  you 
can  and  will  take  this  matter  for  us  and 
relieve  the  girl  of  her  trouble,  will  you 
please  let  me  know  what  it  will  cost  and 
about  how  long  she  would  have  to  stay  up 
there  in  Washington?  Will  it  be  necessary 
for  her  to  go  to  a  hospital,  or  could  the 
business  be  done  here  by  the  use  of  medi- 
cines? I  want  to  be  frank  and  tell  you 
that  we  have  tried  two  or  three  things  we 
saw  advertised  and  got  at  the  drug  store 
here,  but  they  have  been  without  effect. 
Sincerely,  Quincy  Compton. 


And  it  is  no  defense  to  a  conviction  of 
the  statutory  crime  of  knowingly  receiving 
money  for  and  on  account  of  procuring  and 
placing  women  in  the  custody  of  another 
person  for  immoral  purposes,  that  a  trap 
was  laid  for  the  defendant,  and  that  the 
principal  witness,  in  whose  custody  the 
women  were  placed,  did  not  intend  to,  and 
did  not  in  fact,  make  use  of  them  for  im- 
moral purposes, — the  defendant  having,  in 
fact,  knowingly  received  the  money,  having 
knowingly  procured  the  women,  and  having 
intended  to  deliver,  and  having  delivered, 
them  for  immoral  purposes.  People  v. 
Moore,  142  App.  Div.  402,  25  N.  Y.  Crim. 
Rep.  471,  127  N.  Y.  Supp.  08,  afllrmed 
without  opinion  in  201  N.  Y.  670,  95  N.  E. 
1136. 

In  United  States  ▼.  Phelps,  16  Philip- 
pine, 440,  reversing  a  judgment  convicting 
the  defendant  of  having  smoked  opium  on 
a  certain  occasion  in  violation  of  the  law, 
which  judgment  rested  solely  upon  the  tes- 
timony of  a  single  witness  who  was  secret- 
ly acting  as  an  employee  of  the  Bureau  of 
Internal  Revenue,  the  court  said:  "Accord- 
ing to  the  statements  made  by  the  witness 
Smith,  he  not  only  suggested  the  commis- 
sion of  this  crime,  but  he  (Smith)  also 
stated  that  he  desired  to  commit  the  same 
offense  and  would  pay  his  part  of  the  ex- 
pense necessary  for  the  commission  of  the 
prohibited  act.  Such  conduct  on  the  part 
of  a  man  who  is  emploved  by  the  govern- 
ment for  the  purpose  of  taking  such  steps 
as  are  necessary  to  prevent  the  commission 
of  the  offense,  and  which  would  tend  to 
the  elevation  and  improvement  of  the  de- 
fendant, as  a  would-be  criminal,  rather  than 
further  his  debaserr'^nt,  should  be  rebuked 
rather  than  encouraged  by  the  courts;  and 
when  such  acts  as  those  committed  by  the 
witness  Smith  are  placed  beside  tlie  positive 
testimony  of  the  defendant,  corroborated 
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by  the  Chinaman  and  the  doctor,  the  testi- 
mony of  such  witness  sinks  into  insignifi- 
cance and  certainly  does  not  deserve  credit. 
VVl>en  an  employee  of  the  government,  as 
in  this  case,  and  according  to  his  own  testi- 
mony, encourages  or  induces  persons  to 
commit  a  crime  in  order  to  prosecute  them, 
such  conduct  is  most  reprehensible.  We  de- 
sire to  be  understood  that  we  base  our  con- 
clusions as  to  the  conduct  of  the  witness 
Smith  and  the  incredibility  of  his  testimonv 
on  his  own  acts  according  to  his  own  testi- 
mony. We  are  therefore  of  the  opinion, 
and  so  hold,  that  the  appellant  is  not  guilty 
of  this  crime.  The  judgment  of  the  lower 
court  is  reversed  and  the  appellant  ac- 
quitted." 

In  a  civil  action  by  a  city  against  a 
druggist  to  recover  a  penalty  for  a  viola- 
tion of  a  provision  of  the  Municipal  Code 
proliibiting  the  sale  of  morphine,  no  such 
unlawful  entrapment  of  the  defendant  by 
the  police  ofiicers  to  make  the  sale  in  ques- 
tion, as  will  prevent  a  recovery,  is  shown 
by  evidence  that  the  purchaser  had  notified 
a  police  inspector  that  she  could  get  mor- 
phine from  the  defendant,  and  the  inspector 
told  an  ofiicer  to  see  if  she  could  do  it,  where- 
upon the  olRccr  took  her  to  the  defendant's 
store,  gave  her  money  with  which  to  make 
the  purchase  in  question,  and  waited  out- 
side the  store  for  her  while  she  made  the 
purchase,  and  received  from  her  the  en- 
velop containing  the  morphine  tablets  pur- 
chased. "The  police  officers  had  no  com- 
munication whatever  with  plaintiff  in  error 
[defendant  below]  prior  to  the  sale  of  the 
morphine  by  him.  They  merely  afforded 
him  an  opportunity  to  voluntarily  and  de- 
liberately do  what  they  had  reason  to  be- 
lieve he  would  so  do,  if  opportunity  offered. 
This  did  not  constitute  unlawful  entrap- 
ment." Chicago  V.  Brendecke,  170  111.  App. 
26.  A.  C,  W. 
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In  answer  to  this  letter,  defendant 
mailed  in  the  District  of  Columbia,  in  an 
envelop  addressed  to  Quincy  Compton,  Con- 
cord, North  Carolina,  the  following  letter: 

Washington. 

Dear  Sir:^ 

Your  letter  received  and  would  say  it 
would  cost  about  two  hundred  and  would 
have  to  stay  here  one  week — destroy  this 
letter — Can't  write  about  this  better  come 
— This  is  answer  to  your  letter  won't  sign 
my  name. 


It  is  conceded  that  this  letter  was  writ- 
ten by  defendant.  For  the  purpose  of  in- 
terpreting what  it  was  intended  to  convey, 
the  government  introduced  the  Compton 
letter  in  evidence,  and  the  testimony  of  a 
detective  named  Ilonvery,  who  interviewed 
defendant  a  short  time  after  the  letter  in 
question  was  written,  representing  that  he 
was  Quincy  Compton  and  that  the  girl  re- 
ferred to  in  the  Compton  letter  was  at  the 
Metropolitan  Hotel,  in  this  city,  prepared 
to  undergo  treatment.  He  testified  that  de- 
fendant refused  to  see  the  girl  in  his  office, 
but  went  so  far  as  to  procure  a  room  for 
her  and  fix  the  time  for  the  treatment  to 
begin.  Much  of  the  evidence  given  by  this 
witness  was  denied  by  defendant.  This, 
however,  created  an  issue  of  fact  for  the 
jury,  with  which  we  are  not  concerned. 

It  is  urged  by  counsel  for  defendant  that 
the  indictment  does-  not  charge  an  offense, 
because  the  letter  written  by  defendant  to 
Quincy  Compton  does  not,  in  itself,  give 
information  "where  and  by  whom  any  act 
or  operation  of  any  kind  for  the  procuring 
or  production  of  abortion  will  be  done  or 
performed."  The  trial  court  was  not  con- 
fined to  the  letter  of  defendant.  It  prop- 
erly held  that,  in  determining  the  intent  of 
defendant,  his  letter  should  be  interpreted 
in  the  light  of  the  one  to  which  his  was 
an  answer.  "The  letter  addressed  to  the 
defendant,  which  is  set  out  in  the  indict- 
ment, is  perfectly  clear  in  its  terms  as  to 
what  information  is  desired,  and  the  letter 
deposited  by  the  defendant,  which  is  al- 
leged to  be  in  pursuance  of  the  request 
contained  in  the  letter  to  him,  and  in  reply 
thereto,  and  with  his  knowledge  that  it 
gave  the  information  desired,  considered  in 
connection  with  the  letter  received  by  him 
and  the  allegations  in  the  indictment,  is 
sufficient,  in  my  opinion,  to  sustain  a 
charge  of  the  offense  prohibited  by  the  stat- 
ute of  giving  the  prohibited  information 
'directly  or  indirectly.' "  United  States  v. 
Kline,  201  Fed.  954.  See  also  Ackley  v. 
United  States,  118  C.  C.  A.  403,  200  Fed. 
217;  Clark  v.  United  States,  121  C.  C.  A. 
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209,  202  Fed.  740;  United  States  v.  Somers, 
164  Fed.  259. 

It  was  also  competent  to  establish  that 
defendant's  letter  gave  information  prohib- 
ited by  the  statute,  by  the  extrinsic  evi- 
dence of  the  detective  who  interviewed  de- 
fendant when  he  supposed  the  girl  was  in 
a  hotel  in  this  city. 

"In  a  prosecution  of  this  character  the 
government  is  not  confined  to  the  letter 
itself,  but  may  show  by  any  competent  ex- 
trinsic testimony  that  the  letter  gives  in- 
formation which  the  statute  prohibits  be- 
ing given  through  the  mail,  and  that  it 
was  in  fact  intended  to  convey  such  infor- 
mation. If  the  character  of  a  letter  cannot 
be  thus  shown  by  extrinsic  facts,  the  stat- 
ute under  which  this  indictment  is  drawn 
could  be  easily  evaded  and  would  prove  a 
dead  letter."  United  States  v.  Grimm,  50 
Fed.  628. 

Applying  these  rules  of  interpretation,  it 
is  not  difficult  to  bring  this  case  within 
the  statute.  Compton,  after  detailing  the 
girl's  condition  and  the  relief  sought,  wrote 
in  part:  "If  you  can  and  will  take  this 
matter  for  us  and  relieve  the  girl  of  her 
trouble,  will  you  please  let  me  know  what 
it  will  cost  and  about  how  long  she  would 
have  to  stay  up  there  in  Washington?" 
Defendant  replied:  "Your  letter  received 
and  would  say  that  it  would  cost  about  two 
hundred  and  would  have  to  stay  here  one 
week."  Read  together,  defendant's  reply 
can  be  interpreted  as  meaning  but  one 
thing:  I  will  perform  the  operation,  or 
procure  someone  who  will  perform  it;  it 
will  cost  $200,  and  the  girl  will  have  to 
stay  in  Washington  one  week.  This  inter- 
pretation is  confirmed  by  defendant's  inter- 
view with  the  witness  Honvery,  when  he 
supposed  that  he  was  talking  to  Compton, 
and  that,  in  response  to  his  letter,  the  girl 
had  been  brought  by  Compton  to  Wash- 
ington. It  is  unnecessary  that  the  letter 
should  upon  its  face  disclose  the  informa- 
tion. It  may  be  innocent  upon  its  face. 
Grimm  v.  United  States,  156  U.  S.  604,  39 
L.  ed.  550,  15  Sup.  Ct.  Rep.  470;  De  Gignac 
V.  United  States,  52  C.  C.  A.  71,  113  Fed, 
197. 

Defendant  was  charged  with  mailing  a 
letter  intending  to  furnish  the  information 
sought  in  the  Compton  letter.  We  think 
the  proper  test  to  be  applied  is,  whether 
or  not,  reading  the  letters  together,  de- 
fendant's answer  gave  Compton  informa- 
tion upon  which  he  could  intelligently  act. 
Of  this  there  can  be  no  doubt.  It  matters 
not  whether  defendant  intended  to  treat 
the  girl  himself,  or  procure  another  to  give 
the  treatment.  His  letter  furnished  the 
forbidden  information.  To  hold  that  the 
letter  itself  must  directly  contain  on  its 
face  the  information  would  be  to  defeat  the 
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whole  object,  purpose,  and  intent  of  Con- 
gress in  enacting  this  statute. 

Error  is  assigned  in  the  refusal  of  the 
court  to  require  witness  Wbltz,  the  writer 
of  the  Compton  letter,  to  give  the  name  of 
the  person  who  made  complaint  against 
defendant.  The  record  does  not  disclose 
that  such  complaint  was  ever  made.  The 
witness  testified:  "The  letter  in  question 
was  sent  to  the  defendant  not  to  induce 
him  to  break  the  law,  but  to  discover 
whether  he  was  using  the  mails  in  viola- 
tion of  the  law,  and  but  for  information 
possessed  by  the  witness  that  the  defendant 
was  probably  using  the  mails  in  violation 
•f  the  law,  the  letter  signed  'Quincy  Comp- 
ton' would  not  have  been  sent."  It  is  true 
this  statement  was  made  to  the  court,  out 
of  the  hearing  of  the  jury,  when  the  court 
was  ascertaining  from  this  witness  his  mo- 
tives in  sending  the  decoy  letter,  in  order 
that  the  preliminary  question  of  its  admis- 
sibility might  be  determined.  The  court 
properly  found  that  the  letter  was  admissi- 
ble. It  is  not  material  upon  what  informa- 
tion Woltz  acted.  It  does  not  appear  that 
it  was  his  purpose  to  induce  defendant  to 
commit  a  crime,  but  to  ascertain  whether 
he  was  engaged  in  an  unlawful-  business. 
It  is  no  defense  that  the  letter  written  by 
defendant  was  in  answer  to  a  decoy  letter 
written,  as  in  this  case,  by  a  government 
detective.  Andrews  v.  United  States,  162 
U.  S.  420,  40  L.  ed.  1023,  16.  Sup.  Ct.  Rep. 
798.  Neither  is  it  material  that  the  letter 
was  written  i?nder  an  assumed  name  and 
contained  a  false  statement  of  fact.  The 
trap  set  was  a  proper  one.  "The  official, 
suspecting  that  the  defendant  was  engaged 
in  a  business  ofTensive  to  good  morals, 
sought  information  directly  from  him,  and 
the  defendant,  responding  thereto,  violated 
a  law  of  the  United  States  by  using  the 
mails  to  convey  such  information,  and  he 
cannot  plead  in  defense  that  he  would  not 
have  violated  the  law  if  inquiry  had  not 
been  made  of  him  by  such  government  offi- 
odal.  The  authorities  in  support  of  this 
proposition  are  many  and  well  considered. 
.  .  .  The  law  was  actually  violated  by 
the  defendant;  he  placed  letters  in  the 
postoffice  which  conveyed  information  as 
to  where  obscene  matter  could  be  obtained, 
and  he  placed  them  there  with  a  view  of 
giving  such  information  to  the  person  who 
should  actually  receive  those  letters,  .no 
matter  what  his  name;  and  the  fact  that 
the  person  who  wrote  under  these  assumed 
names  and  received  his  letter  was  a  govern- 
ment detective  in  no  manner  detracts  from 
his  guilt."  Grimm  v.  United  States,  156 
U.  S.  004,  39  L.  ed.  550,  15  Sup.  Ct.  Rep. 
470. 

But  it  is  urged  that  the  ruling  of  the 


cross-examination  of  this  witness.  The  ad- 
mission of  the  letter  and  the  further  tes- 
timony of  the  witness  that  "the  idea  of 
writing  the  said  letter  to  the  defendant 
originated  with  said  Woltz,  and  the  said 
letter  was  entirely  fictitious,  none  of  the 
statements  of  fact  therein  contained  being 
true,  the  name  of  Quincy  Compton  being 
also  fictitious,  there  being  no  such  person 
in  existence,"  were  sufficient  to  lay  the 
witness  open  to  a  searching  cross-examina- 
tion as  to  his  motives  in  writing  the  decoy 
letter. 

Tlie  motive,  however,  of  the  writer  of  the 
decoy  letter,  is  not  important.  The  letter 
was  admissible  on  its  face,  irrespective  of 
the  motive  of  the  writer.  It  was  not  such 
an  inducement  to  commit  crime  as  the  law 
condemns.  It  left  the  way  open  to  defend- 
ant, either  by  ignoring  it,  or  by  answering 
it,  to  disclose  that  he  was  not  conducting 
tlie  sort  of  unlawful  business  in  which  he 
was  requested  by  its  express  terms  to  en- 
gage. It  was  optional  with  him  either  to 
act  the  part  of  an  honest  man,  or  the  part 
of  a  criminal.  Without  any  influence  from 
anyone,  he  chose  the  latter  course.  He  is 
estopped  to  complain  when  he  is  .confronted 
with  the  trap  into  which  he  knowingly  and 
voluntarily  stepped.  "Even  if  inducements 
to  commit  crime  could  be  assumed  to  exist 
in  this  case,  the  allegation  of  the  defendant 
would  be  but  the  repetition  of  the  plea  as 
ancient  as  the  world,  and  first  interposed 
in  Paradise:  'The  serpent  beguiled  me  and 
I  did  eat.'  That  defense  was  overruled  by 
the  great  Lawgiver,  and  whatever  estimate 
we  may  form,  or  whatever  judgment  pass 
upon  the  character  or  conduct  of  the 
tempter,  this  plea  has  never  since  availed 
to  shield  crime  or  give  indemnity  to  the 
culprit,  and  it  is  safe  to  si^y  that  under 
any  code  of  civilized,  not  to  say  Christian, 
ethics,  it  never  will."  Board  of  Excise  v. 
Backus,  29  How.  Pr.  33. 

It  is  assigned  as  error  that  the  court 
refused  to  permit  counsel  for  defendant  to 
recall,  for  further  cross-examination,  the 
witness  Honvery,  the  detective  who  inter- 
viewed defendant  under  the  assumed  name 
of  Quincy  Compton,  when  he  (defendant) 
supposed  the  girl  was  in  this  city.  This 
witness  testified  in  the  course  of  his  ex- 
amination that  he  ''looked  for  but  saw  no 
sign  on  the  outside  of  433  G  Street,  and 
his  recollection  was  that  there  was  no  sign 
there."  It  appears  that  after  witness  had 
testified,  in  a  conversation  with  a  police- 
man relative  to  the  sign,  witness  said  that 
he  had  testified  there  was  no  sign  on  de- 
fendant's office,  and  he  did  not  want  to  be 
made  out  a  liar.  It  was  evidently  for  the 
purpose  of  laying  the  ground  for  impeach- 
ment  by   the   testimony   of   the   policeman 


court  restricted  defendant's  right  to  a  full    that  counsel  for  defendant  sought  to  recall 
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this  witnesB.  This  was  merely  a  collateral 
matter.  It  is  not  important,  nor  even  ma- 
terial, whether  there  was  a  sign  on  the 
house  or  not.  It  is  conceded  defendant  is  a 
physician;  but  that  is  not  important,  since 
the  offense  could  be  as  well  committed  by 
a  layman  as  a  physician.  Besides,  the  de- 
fendant got  the  full  benefit  of  the  evidence, 
in  so  far  as  it  tended  to  impeach  the  wit- 
ness, when  the  policeman  was  permitted  to 
testify  as  a  witness  for  defendant  that  '*for 
eight  years  .  .  .  the  defendant  had  out 
physicians'  signs  at  his  office,  which  had 
never  been  removed.** 

It  is  insisted  that  there  is  a  fatal  vari- 
ance between  the  copy  of  the  letter  signed 
by  defendant,  as  set  out  in  the  indictment, 
and  the  original  letter  offered  in  evidence. 
The  letter,  as  set  out  in  the  indictment, 
contained  the  words,  "It  would  cost  about 
two  hundred  and  have  to  stay  here  one 
week.'*  In  the  original  letter,  the  expres- 
sion read,  "It  would  cost  about  two  hun- 
dred &  would  have  to  stay  here  one  week.** 
It  will  be  observed  that  in  the  copy  the 
word  "would**  is  omitted,  and  instead  of 
the  sign  for  the  word  "and"  the  word  is 
spelled  out.  These  errors  in  no  way  change 
the  sense  or  meaning  conveyed  by  the  let- 
ter. The  question  of  variance  is  one  of 
law  for  the  court,  and,  unless  it  appears 
that  it  is  prejudicial  to  the  rights  of  the 
accused,  it  will  not  be  deemed  material. 
The  gravaman  of  the  offense  here  charged 
is  not  the  writing  of  the  letter,  but  the 
depositing  of  it  in  the  mail.  Hence,  there 
is  no  occasion  for  the  application  of  the 
strict  rule  which  is  sometimes  invoked  in 
cases  of  forgery,  fraudulently  procuring  an 
indorsement  of  a  promissory  note,  or  other 
kindred  crimes,  where  the  offense  relates 
directly  to  the  instrument  relied  upon. 
Thomas  v.  State,  103  Ind.  419,  2  N.  E.  808. 
The  old  technical  rules  of  pleading  in 
criminal  cases,  inherited  from  an  early 
English  civilization,  have  been  greatly  re- 
laxed, and  have  been  supplanted  by  the 
more  reasonable  rule  "that  only  material 
and  substantial  variances  between  the 
pleadings  and  the  proofs  will  be  regarded.** 
Williams  v.  United  States,  3  App.  D.  C. 
o35. 

The  court  committed  no  error  in  refusing 
to  grant  defendant's  request  for  an  in- 
structed verdict,  or  his  request  for  an  in- 
struction to  the  effect  that  the  jury  should 
return  a  verdict  of  not  guilty  if  it  appeared 
from  the  evidence  "that  there  was  no  such 
person  as  Quincy  Compton,  that  the  state- 
ments in  the  letter  to  the  defendant  signed 
*Quincy  Compton,'  were  false,  and  were 
made  for  the  purpose  of  entrapping  the  de- 
fendant and  in  pursuance  of  a  plot  or 
scheme  adopted  and  carried  out  by  officials 
of  the  Postoffice  Department  to  induce  or 
61  L.R.A.(N.S.) 


solicit  the  defendant  to  mail  a  nonmail- 
able letter.**  We  have  held  it  immaterial 
that  the  letter  addressed  to  defendant  was 
signed  in  the  name  of  a  fictitious  person 
and  that  its  contents  were  false.  Defend- 
ant's crime  consisted  in  mailing  a  letter 
containing  the  forbidden  information,  and 
it  is  not  important  that  it  could  never 
reach  the  person  to  whom  it  was  addressed. 
The  crime  was  complete  when  defendant 
deposited  in  the  mail  a  letter  giving  auch 
information  as  the  statute  prohibits. 
United  States  v.  Grimm,  45  Fed.  559,  50 
Fed.  528,  156  U.  S.  604,  39  L.  ed.  550.  15 
Sup.  Ct.  Rep.  470;  Ackley  v.  United  States, 
118  C.  C.  A.  403,  200  Fed.  217;  United 
States  V.  Musgrave,  160  Fed.  700. 
The  judgment  is  affirmed. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States 
April  20,  1914.  234  U.  S.  756,  58  L.  ed. 
— ,  34  Sup.  Ct.  Rep.  676. 
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ROSAMONDE  GILLMORE,  Appt., 

v. 

ROBERT  E.  GILLMORE  et  al. 
(91  Kan.  707,  139  Pac.  386.) 

• 

Pleading  —  incapacity  to  contract. 

1.  Where  the  question  is  so  raised  that 
a  liberal  construction  is  required,  legal  in- 
capacity of  the  plaintiff,  sufficient  to  suspend 
the  operation  of  the  statute  of  limitations, 
is  sufficiently  pleaded  by  allegations  that 
at  the  time  of  the  accrual  of  her  cause  of 

Headnotes  by  Masox,  J. 

Note.  —  Mental    incapacity   as  affecting 
running  of  statute  of  limitations. 

For  physical  or  mental  incapacity  as  an 
excuse  for  failure  to  give  notice  of  injury 
required  as  a  condition  of  municipal  lia- 
bility, see  Touhey  v.  Decatur,  32  L.R.A. 
(N.S.)  350,  and  the  note  thereto. 

This  note  does  not  cover  the  effect  of  in- 
sanity to  suspend  the  period  allowed  for 
claiming  dower,  or  electing  between  dower 
and  benefits  under  a  will:  nor  does  it  cover 
cases  like  Downham  v.  Holloway,  158  Ind. 
626,  92  Am.  St.  Rep.  330,  64  N.  E.  82,  hold- 
ing that  the  statute  of  limitations  does  not 
begin  to  run  against  a  deed  of  an  insane 
person  who  is  not  under  guardianship,  un- 
til disaffirmed  by  the  grantor  after  becom- 
ing sane,  or  by  his  heirs  after  his  death. 

In  general. 

Mental  incapacity  is  not  a  bar  to  the 
running  of  the  statute  of  limitations  unless 
it  is  expressly  made  so.    Shoridc  v.  Bruce, 
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action  she  was  a  "morphine  fiend;"  that 
she  was  afflicted  with  "morphinomonia," 
although  she  did  not  know  it;  that  she 
was  unable  to  control  her  desire  for  mor- 
phine, and  was  wholly  under  the  influence 
of  the  defendant;  and  that  she  did  not 
realize  her  condition  or  the  wrong  done  her. 

Evidence  —  Incapacity  —  sufQcicncy. 

2.  As  against  a  demurrer  to  the  evidence, 
an  allegation  of  legal  incapacity  is  suffi- 
ciently sustained  by  testimony  that  the 
plaintiff  was  a  morphinomaniac ;  that  she 
was  incompetent  of  exercising  any  judg- 
ment and  discretion  in  the  ordinary  busi- 
ness afTairs  of  life;  that  she  was  not  respon- 
sible; that  she  was  a  maniac;  that  her 
will  power  was  gone;  that  she  could  not  fix 
her  attention  on  anything. 

(Porter,  J.,  dissents.) 

(March  7,  1914.) 


APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Stafford 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  inducing 
plaintiff  to  marry  their  son  knowing  he 
was  afSicted  with  a  communicable  disease, 
and  for  making  her  a  victim  of  the  mor- 
phine habit.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  R.  Nagle  for  appellant. 

Messrs.  Frank  li.  Martin  and  Van  M. 
Martin,  for  appellees: 

The  evidence  shows  that  plaintiff  was 
not  of  unsound  mind,  and  there  is  no  evi- 
dence to  show  that  if  she  was  ever  of 
unsound  mind,  this  condition  was  continu- 
ous from  the  time  her  cause  of  action  ac- 
crued until  a  period  within  one  year  before 
the  date  of  filing  her  petition. 

Jenkins  v.  Jenkins,  2  Dana,  102,  26  Am. 
Dec.  438;   Makepeace  v.  Bronnenberg,  146 


21  Iowa,  306;  Collier  v.  Smaltz,  149  Iowa, 
230,  128  N.  W.  396,  Ann.  Cas.  1012C,  1007. 

So,  where  a  statute  requiring  that  action 
for  injury  from  a  defective  road  be  begun 
within  thirty  days  is  complete  in  itself, 
and  makes  no  provision  for  cases  of  dis- 
ability, the  fact  that  the  injured  party  is 
rendered  insane  by  the  injury,  and  remains 
so  for  over  thirty  days,  does  not  prevent 
the  operation  of  the  limitation.  Swaney 
V.  Gage  County,  64  Neb.  627,  90  N.  W.  642. 

The  courts  will  not  add  an  exception  .to 
those  enumerated  by  the  statute.  Molton 
V.  Henderson,  62  Ala.  426;  Sallicr  v.  St. 
Louis,  W.  &  G.  R.  Co.  114  La.  1090,  38 
So.  868. 

The  statutes  generally  make  mental  in- 
competency existing  at  the  time  a  cause  of 
action  arises,  a  bar  to  the  running  of  the 
statute  while  the  disability  continues. 
Fleming  v.  Black  Warrior  Copper  Co.  — 
Ariz.  — ,  136  Pac.  273;  Howard  v.  Carter, 
71  Kan.  85,  80  Pac.  61;  Anderson  v.  Lay- 
ton,  3  Bush,  87;  Lackey  v.  Lackey,  8  B. 
Mon.  107;  Collins  v.  Lawson,  140  Ky.  510, 
131  S.  W.  262;  Edson  v.  Munsell,  10  Allen, 
657;  Hervev  v.  Rawson,  164  Mass.  501,  41 
N.  E.  682;  Little  v.  Downing,  37  N.  H.  355; 
Smith  V.  Felter,  61  N.  J.  L.  102,  38  Atl. 
746;  Kidder  v.  Houston,  —  N.  J.  Eq.  — , 
47  Atl.  336;  Outland  v.  Outland,  118  N.  C. 
138,  23  S.  E.  972;  Oldham  v.  Oldham,  58 
N.  C.  (5  Jones,  Eq.)  89;  Cleveland  v.  Jones, 
3  Strobh.  L.  479,  note;  Moore  v.  Waco,  85 
Tex.  206,  20  S.  W.  01;   McLean  v.  Stith, 

60  Tex.  Civ.  App.  323,  112  S.  W.  365; 
Kaack  v.  Stanton,  61  Tex.  Civ.  App.  496, 
112  S.  W.  702;  Mitchell  v.  Stanton,  —  Tex. 
Civ.  App.  — ,  139  S.  W.  1033;  Chamberlin 
V.  Estey,  55  Vt.  378;  Curry  v.  Wilson,  45 
W^ash.  19,  87  Pac.  1065;  Trusts  &  G.  Co.  v. 
Trusts  Corp.  2  Ont.  L.  Rep.  97. 

A  final  limitation  of  twenty  four  years 
against  insane  persons,  though  the. insanity 
continues,  is  not  unconstitutional  as  de- 
priving insane  persons  of  their  property 
without  due  process  of  law.  Faris  v. 
Moore,  —  Mo.  — ,  166  S.  W.  311. 
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Degree   of   incapacity   which   will   suspend 

statute. 

When  insanity  of  plaintiff's  ancestor  is 
set  up  to  defeat  the  bar  of  the  statute  of 
limitations  to  an  action  of  ejectment,  plain- 
tiff must  show  that  his'  ancestor  was  in- 
sane as  to  the  subject-matter,  so  that  he 
was  unable  to  protect  his  rights,  and  that 
the  insanity  continued  to  a  period  less  than 
that  fixed  by  the  statute.  Clarke  v.  Irwin, 
63  Xcb.  639,  88  N.  W.  783. 

The  rule  that  insanity  once  shown  to 
exist  is  presumed  to  continue  till  the  con- 
trary is  shown  has  been  applied  in  cases  in- 
volving the  statute  of  limitations.  Lantis 
V.  Davidson,  60  Kan.  389,  56  Pac.  745; 
Howard  v.  Carter,  71  Kan.  85,  80  Pac.  61; 
Clark  V.  Trail,  1  Met.  (Ky.)  35. 

One  who,  because  of  her  extreme  old  age 
and  mental  imbecility,  is  incapable  of  at- 
tending to  any  business  or  of  taking  care 
of  herself,  comes  within  the  exception  of  the 
statute.     Porter  v.  Porter,  3  Humph.  586. 

One  who  docs  not  have  sufficient  mental 
ability  to  know  what  he  is  doing  and  the 
nature  of  the  act  is  insane  within  the 
statute  of  limitations.  Burnham  v.  Mit- 
chell, 34  Wis.  117. 

A  showing  that  a  person  has  been  deaf 
and  dumb  from  birth  was  formerly  prima 
facia  evidence  of  mental  incompetency,  so 
as  to  bring  him  within  the  exception  as  to 
persons  non  compos  mentis,  Oliver  v. 
Berry,  53  Me.  206,  87  Am.  Dec.  547. 

But  this  presumption  of  law  no  longer 
exists.  Christmas  v.  Mitchell,  38  N.  C. 
(3  Ired.  Eq.)    535. 

An  habitual  drunkard,  though  under  the 
care  of  a  guardian,  is  not  a  person  of  "un- 
sound mind*'  within  the  statute.  Make- 
peace V.  Bronnenberg,  146  Ind.  243,  45  N. 
E.  336. 

*'Being  cross,  cranky,  freakish,  and  pecul- 
iar, on  occasions  either  in  private  or  public, 
is  not  being  insane  within  the  meaning  of 
the  statute.''  Calumet  Electric  Street  R. 
Co.  V.  Mabie,  66  111.  App.  235. 
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Ind.  243,  45  N.  E.  336;  Rugan  y.  Sabin,  3 
C.  C.  A.  578,  10  U.  S.  App.  619,  63  Fed. 
415;  Hovey  v.  Chase,  62  Me.  304,  83  Am. 
Dec.  6] 4;  Jackson  ex  dcm.  Cadwell  v.  King, 
4  Cow.  207,  15  Am.  Dec.  354;  Edwards  v. 
State,  38  Tex.  Crim.  Rep.  386,  39  L.R.A. 
262,  43  S.  W.  112;  Miller  v.  Oestrich,  157 
Pa.  274,  27  Atl.  742;  Brown  v.  Torrey,  24 
Barb.  583. 

Mnson,  J.,  delivered  the  opinion  of  the 
court : 

Rosamonde  Gillmore  sued  Mary  A.  and 
Frank  6.  Gillmore,  alleging  that  they  had 
induced  her  to  marry  their  son,  knowing 
that  he  had  a  communicable  disease,  and 
that  they  had  made  her  a  victim  of  the 
morphine  habit.  A  demurrer  to  her  evi- 
dence was  sustained,  and  she  appealed. 
Upon  the  original  hearing  in  this  court  the 
judgment  was  affirmed  on  the  ground  that 
the  statute  of  limitations  had  run,  because 
the  action  was  not  brought  until  more  than 
a  year  after  the  plaintiff  had  been  cured  of 
the  habit.     Gillmore  v.  Gillmore,  91   Kan. 


293,  137  Pae.  958.  ThiB  ruling  was  baaed 
upon  the  date  of  the  filing  of  the  amended 
petition  on  which  the  case  was  tried.  It 
appears  that  the  original  petition  contained 
substantially  the  same  averments,  and  was 
filed  within  the  year.  For  this  reaaon  a 
rehearing  was  granted. 

The  defendants  maintain  that  the  plain- 
tiff neither  pleaded  nor  gave  evidence  oi 
any  facts  tending  to  show  that  at  the  time 
her  cause  of  action  accrued  she  was  under 
any  "legal  disability''  in  the  sense  in  which 
that  term  is  used  in  the  statute  of  limita- 
tions. Civil  Code,  §  18  (Gen.  Stet.  1909, 
§  5611).  The  phrase  is  elsewhere  defined 
as  including  persons  ''of  unsound  mind.'* 
Gen.  Stat.  1909,  §  9037,  subd.  27.  The  peti- 
tion does  not  employ  apt  words  to  bring  the 
plaintiff  clearly  within  the  terms  of  the 
statute.  It  does  not  use  the  phrase  "legal 
disability,"  or  "of  unsound  mind,"  or  any 
obvious  equivalent.  We  think,  however, 
that  by  a  very  liberal  construction  it  may 
be  regarded  as  containing  allegations  which, 
when  supplemented  by  inferences  fairly  to 


A  person  mentally  weak,  but  neither  an 
idiot  nor  lunatic,  having  power  to  compre- 
hend the  nature  of  the  fraud  upon  him  when 
explained  to  him  by  friends,  does  not  come 
within  the  exception.  Piper  v.  Hoard,  107 
N.  Y.  67,  1  Am.  St.  Rep.  785,  13  N.  E.  632. 

The  fact  that  a  party  was  old,  credulous, 
and  so  feeble  in  mind  and  body  that  he 
was  unfit  to  transact  business,  is  not  suffi- 
cient to  bring  him  within  the  exception  of 
the  statute  as  being  insane.  Rugan  v. 
Sabin,  3  C.  C.  A.  578,  10  U.  S.  App.  619, 
53  Fed.  415. 

In  Carter  v.  Stewart,  —  Tenn.  — y  43  S. 
W.  366,  where  the  evidence  as  to  a  party's 
mental  capacity  was  quite  conflicting,  and 
witnesses  not  interested  in  the  suit  regarded 
her  as  being  sane,  the  court  refused  to  re- 
verse the  finding  of  the  chancellor  that  her 
mental  condition  interposed  no  bar  to  the 
statute  of  limitations. 

It  is  not  generally  necessary  that  an  in- 
sane person  be  adjudged  insane  to  bring 
him  within  the  exception  to  the  statute  of 
limitations.  Lantis  v.  Davidson,  60  Kan. 
389,  56  Pac.  745;  Kaack  v.  Stanton,  51 
Tex.  Civ.  App.  495,  112  S.  W.  702. 

But  incompetency  does  not  prevent  the 
running  of  the  statute  in  Louisiana,  unless 
the  incompetent  has  been  interdicted.  Cox 
V.  Ahlefeldt,  105  La.  543,  30  So.  175. 

Disability  arising  after  accrual  of  cause  of 

action. 

The  general  rule  that  disability  inter- 
vening after  the  statute  has  commenced  to 
run  will  not  operate  to  suspend  it  (2  Cyc. 
126)  has  been  applied  to  disability  arising 
from  insanity. 

Thus,  mental  disability  arising  after  the 
statute  has  begun  to  run  docs  not  suspend 
its  operation.  Black  v.  Ross,  110  Iowa,  112, 
51  L.R.A.(N.S.) 


81  N.  VV.  229;  Calumet  Electric  Street  R. 
Co.  V.  Mabie,  66  111.  App.  235;  Hale  v. 
Ritchie,  142  Kv.  424,  134  S.  W.  474 ;  Allis 
V.  Moore,  2  Allen,  306;  Kelley  v.  Gallup, 
67  Minn.  169,  69  N.  W.  812;  Asburv  v. 
Fair,  111  N.  C.  251,  16  S.  E.  467;  Gradv  v. 
Wilson,  115  N.  C.  344,  44  Am.  St.  Rep.  461, 
20  S.  E.  518;  ^damson  v.  Smith,  2  Mill, 
Const.  269,  12  Am.  Dec.  665;  Lincoln  v. 
Norton,  36  Vt.  679;  Oliver  v.  Pullam,  24 
Fed.  127;  DeArnaud  v.  United  States,  151 
U.  S.  483,  38  L.  ed.  244,  14  Sup.  Ct.  Rep. 
374;  Doe  ex  dcm.  Griggs  v.  Shane,  4  T.  R. 
306,  note   (Eng.). 

And  this  rule  has  been  applied  even 
though  the  insanity  commenccNl  within  a 
short  time  after  the  injury  which  gave  the 
cause  of  action.  Roelefsen  v.  Pella,  121 
Iowa,  153,  96  N.  W.  738;  McCutchen  v. 
Currier,  94  Me.  362,  47  Atl.  923. 

But  in  Nebola  v.  Minnesota  Iron  Co. 
102  Minn.  89,  112  N.  W.  880,  12  Ann.  Cas. 
56,  it  is  held  that,  inasmuch  as  the  law 
does  not  taken  notice  of  parts  of  a  day, 
the  statute  was  suspended  where  the  in- 
jury and  the  insanity  resulting  from  it 
occurred  on  the  same  day. 

And  in  Sasser  v.  Davis,  27  Tex.  656, 
mental  incapacity  resulting  from  the  as- 
sault for  which  suit  was  brought  was  held 
to  prevent  the  statute  from  running,  the 
question  of  the  ^me  the  incapacity  began 
not  being  discussed. 


Period  of  suspension. 

When  an  insane  person  has  been  restored 
to  his  right  mind  for  such  length  of  time 
as  to  have  enabled  him  to  have  looked  into 
his  affairs,  and  to  have  instituted  an  action 
to  recover  his  rights,  the  statute  will  start 
and  continue  to  run  though  the  disability 
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be  drawn  therefrom,  are  sulHcient  to  bring 
the  case  within  the  statutory  exception.  It 
alleges  that  in  July,  1809,  she  had  become 
a  "morphine  fiend,"  and  was  affected  with 
*'morphinomania,"  although  she  did  not 
know  this  until  1910;  that  the  habit  was 
80  fixed  and  permanent  that  she  was  unable 
to  control  her  desire  for  the  drug,  and  was 
wholly  under  the  infiuence  of  the  defendant 
Mary  A.  Gillniore;  that  she  first  fully  real- 
ized that  she  had  been  addicted  to  the  use 
of  morphine,  and  first  fully  realized  the 
wrongs  practised  upon  her,  after  she  had 
been  cured  of  the  habit,  in  1910.  It  also 
alleges  that  the  plaintiff  had  become  "men- 
tally weak  and  incapacitated."  This  is 
said  however,  of  her  condition  at  the  time 
of  the  commencement  of  the  action, — not 
when  her  cause  of  action  accrued.  To  say 
that  a  person  is  addicted  to  the  morphine 
habit  docs  not  necessarily  imply  that  he  is 
of  unsound  mind,  or  under  legal  disability. 
But  where  it  is  added  that  he  is  afflicted 
with  "morphinomania,"  is  wholly  under  the 
influence  of  another  person,   and  does  not 


realize  his  condition,  we  think  a  basis  is 
laid  for  introducing  evidence.  In  Howard 
V.  Carter,  71  Kan.  85,  80  Pac.  01,  an  allega- 
tion that  the  plaintiff  was  "mentally  weak" 
was  held  a  sufficient  plea  of  incapacity. 
There  was  no  clear  and  explicit  evidence 
that  the  plaintiff's  condition,  as  the  result 
of  the  morphine  habit,  amounted  to  un- 
soundness of  mind.  But  upon  the  entire 
record  we  think  there  was  room  for  an  in- 
ference to  that  effect.  A  physician  testi- 
fied that  a  person  in  her  condition  is  in- 
competent of  exercising  any  judgment  and 
discretion  in  the  ordinary  business  affairs  of 
life;  that  he  is  not  responsible;  is  a 
maniac;  his  will  power  is  gone;  he  cannot 
fix. his  attention  on  anything;  and  he  starts 
to  do  something  he  will  forget  it.  He  also 
gave  testimony  of  a  contrary  tendency,  but 
the  present  question  is  whether  there  was 
any  evidence  at  all  to  support  the  theory 
of  legal  incapacity.  Another  witness  said 
that  at  times  the  plaintiff's  mind  wandered, 
— that  there  was  no  sense  to  her  talk.  A 
letter   written   by   her   gives   room   for   an 


returned.  Clark  v.  Trial,  1  Met.  (Ky.)  35; 
Duncan  v.  Vick,  7  Ky.  L.  Rep.  750. 

In  Verdery  v.  Savannah,  F.  &  W.  R.  Co. 
82  Ga.  075,  9  S.  E.  1133,  a  somewhat  differ- 
ent rule  was  adopted,  it  being  held  that 
successive  periods  of  competency  may  be 
added  in  making  up  the  statutory  period. 

The  statute  begins  to  run  from  the  time 
of  the  removal  of  the  disability  and  knowl- 
edge of  the  existence  of  the  deeds  in  ques- 
tion.   Dickcn  v.  Johnson,  7  Ga.  484. 

Restoration  of  sanity  will  start  the  stat- 
ute running,  so  that,  though  a  woman  is 
insane  when  married,  subsequent  sanity  for 
the  prescriptive  period  will  bar  any  right 
of  action  by  her  heir  to  recover  her  prop- 
erty from  the  husband.  Ward  v.  Dulaney, 
23  Miss.  410. 

The  Pennsylvania  statute  provides  that 
no  exception  to  the  statute  shall  extend 
more  than  thirty  years  after  the  right  of 
entry  to  land  accrues  to  any  person  within 
the  exception,  and  it  was  held  that  the  time 
began  to  run  from  the  date  of  the  deed, 
not  from  the  death  of  the  lunatic.  Boyd  v. 
Weber,  193  Pa.  051,  44  Atl.  1078. 

The  suspension  of  the  statute  ends  with 
the  death  of  the  incompetent.  Parker  v. 
Betts,  47  Colo.  428,  107  Pac.  816;  Wood  v. 
Wood,  136  Iowa,  328,  32  L.R.A.(N.S.)  891, 
325  Am.  St.  Rep.  223,  113  N.  W.  492;  San- 
ford  V.  Sanford,  2  Hun,  94;  Arnold  v.  Ar- 
nold, 35  N.  C.  (13  Ircd.  L.)  374,  55  Am. 
Dec.  434;  Warlick  v.  Plonk,  103  N.  C.  81, 
9  S.  E.  390. 

And  the  general  rule  that  disabilities 
cannot  be  piled  one  upon  another,  but  a 
party  claiming  the  benefit  of  the  exception 
can  avail  himself  only  of  the  disability 
existing  when  the  right  of  action  first  ac- 
crued (25  Cyc.  3270),  has  been  applied 
where  the  incompetent's  heirs  are  under 
similar  disability  at  the  time  of  his  death, 
61  L.R.A.(N.S.) 


that  fact  not  affecting  the  running  of  the 
statute  against  them.  Hale  v.  Ritchie,  142 
Ky.  424,  134  S.  W.  474;  Bensell  v.  Chancel- 
lor, 5  Whart.  371,  34  Am.  Dec.  561;  Gris- 
wold  V.  Butler,  3  Conn.  227. 

In  Thurman  v.  Shelton,  10  Yerg.  383,  it 
was  held  that  the  statute  began  to  run  as 
to  the  real  property  of  a  non  compos  at 
his  death,  but  not  as  to  his  chattels  until 
letters  of  administration  were  granted. 

In  Molton  v.  Henderson,  (32  Ala.  426,  it 
was  held,  that  death  of  the  trustee  of  the 
estate  of  a  lunatic,  who  might  have  brought 
suit,  does  not  interrupt  the  running  of  the 
statute  of  limitations  against  the  lunatic. 

But  in  Bradley  v.  Singletary,  —  Ala.  — , 
59  So.  58,  it  was  held  that  the  statute  did 
not  run  against  a  non  compos  as  to  a  con- 
veyance made  fraudulently  by  his  guardian, 
the  ward  b^ing  in  effect  without  a  guardian 
as  to  the  subject-matter. 

And  in  Bourne  v.  Hall,  10  R.  I.  139,  it 
was  held  that  the  fact  that  a  non  compos 
had  guardians  who  might  have  sued  for 
him  does  not  qualify  the  privilege  con- 
ferred upon  him  by  the  exceptions  in  the 
statute  of  limitations. 

Disability  never  shortens  the  period  of 
limitation,  so  that  a  provision  extending 
the  statute  for  a  certain  period  after  the 
disability  is  removed  will  in  no  event  bar 
the  right  of  action  in  a  shorter  time  than 
the  original  prescriptive  period.  Langer 
V.  Newmann,  100  Minn.  27,  110  N.  W.  68; 
Fowler  v.  Pritchard,  348  Ala.  261,  41  So. 
667. 

In  Iowa  the  statute  is  construed  to  mean 
that  the  period  of  limitation  runs  against 
an  insane  person,  but  is  extended  for  one 
vcar  after  the  disability  is  removed.  Mc- 
Neil V.  Sigler,  96  Iowa,  687,  64  N.  W.  604. 

R.  L.   S. 


838 


KANSAS  SUPREME  OOURt. 


argument  that  her  mind  was  not  unsound, 
but  cannot  be  said  to  establish  tliis  con- 
clusively. We  think  there  was  sufiicient 
evidence  of  incapacity  to  require  the  over- 
ruling of  the  demurrer.  Cases  on  the  gen- 
eral subject  are  collected  in  .the  works  cited, 
but  few  of  them  are  sufficiently  similar  to 
this  to  be  helpful.  19  Am.  &  Eng.  Enc.  Law, 
237;  25  Cyc.  12G5;  Note  in  Ann.  Cas.  1912C, 
1013;  Note  in  39  L.R.A.  262;  5  Words  & 
Phrases,  4060;  8  Words  &  Phrases,  7212. 

As  to  the  defendant  Frank  B.  Gillmore, 
we  conclude  after  a  careful  examination, 
that  there  was  no  substantial  evidence 
against  him  upon  the  merits  of  the  action, 
and  that  as  to  him  the  demurrer  was  prop- 
erly sustained.  There  was  evidence  that  he 
knew  his  son  was  afflicted  with  a  communi- 
cable disease,  but  the  same  evidence  showed 
that  he  told  the  btide's  father  of  the  fact 
before  the  marriage  took  place,  so  he  can- 
not be  regarded  as  having  induced  the 
wedding  by  concealing  the  fact.  And  we 
find  no  evidence  of  complicity  on  his  part 
in  the  administering  of  morphine  to  the 
plaintiff.  That  he  was  willing  to  pay  the 
expense  of  having  her  treated  for  the  habit 
does  not  justify  the  inference  that  he  was 
a  party  to  its  formation.  In  this  state  a 
husband  is  not  liable  for  a  tort  committed 
by  his  wife  where  he  is  not  a  participant. 
Norria  v.  Corkill,  32  Kan.  409,  49  Am.  Rep. 
489,  4  Pac.  862. 

The  judgment  is  reversed  as  to  Mary  A. 
Gillmore  and  affirmed  as  to  Frank  B.  Gill- 
more. 

• 

Johnston,  Ch.  J.,  and  Burck,  Smith, 
Benson,  and  West,  JJ.,  concur. 

Porter,  J.,  dissenting: 

I  adhere  to  the  view  expressed  in  the 
former  opinion  (91  Kan.  293,  295,  137  Pac. 
958),  where  it  was  said:  "It  seems  clear, 
therefore,  that  the  plaintiff,  many  years  be- 
fore this  action  was  brought,  not  only  knew 
of  the  fact  that  the  morphine  habit  had  been 
fixed  upon  her,  and  how  this  had  been  ac- 
complished, but  also  knew,  at  least  in  a 
general  way,  the  nature  and  consequences 
of  the  habit."  (p.  295.)  To  my  mind  it 
seems  incredible  that  during  all  the  years 
from  1899  to  1910  the  plaintiff  could  have 
been  wholly  under  the  control  of  the  de- 
fendant, or  that  she  first  fully  realized  in 
1910  the  wrongs  practised  upon  her,  and 
first  realized  that  she  had  been  addicted  to 
the  use  of  morphine  after  she  had  been  cured 
of  the  habit,  in  1910.  In  my  opinion,  these 
claims  are  wholly  unsupported  by  evidence, 
and  are  contradicted  by  her  own  testimony. 
51  L.R.A.(N.S.) 
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J.  O.  HIXSON,  Appt., 

V. 

J.  L.  SLOCUM. 

(156  Ky.  487,  161  S.  W.  622.) 

Assault  —  self  defense  —  forcing  per- 
son from  sidewalk. 

One  under  the  influence  of  liquor  who, 
while  on  the  sidewalk,  has  applied  insult- 
ing epithets  to  the  owner  of  abutting  prop- 
erty, has  the  right  of  self-defense  if  th(.* 
latter  advances  upon  him  to  force  him  to 
leave  the  walk. 

(December  16,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Owen  0>unty  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for   assault  and  battery. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  U.  Settle  for  appellant. 
Mr.  John  W.  Douglas  for  appellee. 

Nnnn,  J.,  delivered  the  opinion  of  the 
court : 

Hixson  sued  to  recover  of  Slocum  dam- 
ages for  assault  and  battery,  and  upon  the 
trial  in  the  lower  court  the  jury  returned 
a  verdict  in  favor  of  Slocum,  the  defendant. 

The  parties  are  elderly  men  living  in  the 
town  of  Owenton;  but  on  the  day  of  the 
difficulty  Slocum  had  returned  to  town  in 
a    new    automobile    after    a    visit    to    the 

Note, '-^  Right  of  self-defense  against 
assault  provoked  by  abusive  lan- 
guage. 

Generally,  as  to  the  right  of  accused  who 
began  conflict  to  plead  self-defense,  see  note 
to  Foutch  V.  SUtc,  45  L.R.A.  687. 

As  to  the  right  of  officer  to  arrest  with- 
out warrant  for  abusive  language,  see  note 
in  13  L.R.A.(N.S.)  881. 

As  to  abusive  language  as  justification 
for  assault  on  passenger  by  train  employee, 
see  note  in  33  L.R.A.  (N.S.)  280. 

Both  civil  and  criminal  cases  are  in- 
cluded in  this  note,  which  is  intended  to 
treat  generally  of  the  right  of  self-defense 
against  any  assault  provoked  by  the  abusive 
or  insulting  language  of  the  accused,  either 
to  his  assailant  or  to  some  third  person. 
While '  it  includes  a  number  of  cases  in  which 
there  was  something  more  than  opprobrious 
language  relied  upon  to  deprive  the  accused 
of  his  right  to  protect  himself  against  in- 
jury, it  is  primarily  the  purpose  of  this 
note  to  include  only  those  cases  passing 
upon  the  question  whether  or  not  such  lan- 
guage in  itself  is  sufficient  to  take  away 
this  common  right  of  all  who  do  not  seek 
to  use  it  as  a  means  of  offense  instead  of 
defense. 

As  a  broad  general  proposition,  it  is  es- 
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doimiry.  Hie  machine  attracted  quite  a 
crowd,  and  Slocum  insists  that  the  pres- 
ence of  the  machine  and  the  crowd  imme- 
diately in  front  of  Hixson's  hotel  was  a 
mere  coincidence.  Hixson  maintains  that 
it  was  premeditated  on  the  part  of  Slocum, 
so  that  Slocum*  might  come  upon  Hixson 
and  provoke  him  to  a  difficulty.  Slocum 
admits  that  he  had  had  two  drinks.  The 
other  evidence  in  the  case  shows  that  he 
was  either  drunk,  or  considerably  under 
the  influence  of  whisky.  At  all  events, 
these  enemies  of  long  standing  were  thus 
brought  together,  and  Hixson  says  that 
Slocum  broke  the  years  of  silence  in  these 
words  addressed  to  Hixson:  "We  are  al- 
ways fighting  each  other."  Hixson  replied  : 
"You  are  fighting  whisky,"  and  turned  back 


into  his  hotel.  In  a  few  minutes  he  came 
out,  and  Slocum  was  still  on  the  sidewalk 
in  front  of  the  hotel,  and  seeing  Hixson  on 
his  hotel  porch,  Slocum  spoke  to  him  with 
vile  and  vulgar  epithets.  Hixson  came 
down  the  steps  from  the  hotel,  and  accord- 
ing to  his  evidence,  when  he  came  to  the 
last  step,  he  reached  for  Slocum  with  his 
left  hand,  and  held  his  right  arm  extended 
down  by  his  side.  Slocum  then  struck  Hix- 
son three  times  with  what  Slocum  terms  a 
"little  rattan  cane."  Another  witness  tes- 
tifies that,  at  the  time  Slocum  used  the 
cane,  Hixson  was  either  on  the  last  step  of 
his  hotel,  or  the  sidewalk,  he  could  not 
say  which.  All  of  the  other  witnesses  say 
that  he  was  off  the  step,  and  went  to  Slo- 
cum out  on  the  sidewalk. 


sential  to  the  right  of  self-defense  that  the 
accused  should  not  have  been  the  aggressor 
in  the  difficulty,  that  is,  as  some  courts 
say,  he  must  be  wholly  free  from  fault  in 
provoking  the  trouble  (Baldwin  v.  State, 
111  Ala.  11,  20  So.  528;  McQueen  v.  State, 
103  Ala.  12,  15  So.  824;  Gibson  v.  State,  89 
Ala.  121,  18  Am.  St.  Rep.  96,  8  So.  98; 
Bankhead  v.  State,  124  Ala.  14,  26  So.  979), 
or  reasonably  free  therefrom,  as  others  say. 
So  the  question  involved  in  this  note  may 
be  said  to  resolve  itself  into  the  question 
whether  the  accused's  use  of  offensive  lan- 
guage in  provoking  the  difficulty  amounts  to 
such  provocation  as  to  make  him  the  ag- 
gressor in  such  sense  as  to  deprive  him  of 
the  right  to  defend  himself. 

Clearly,  where,  as  in  Alabama,  the  rule 
of  absolute  freedom  from  fault  prevails,  it 
would  seem  that  the  use  of  opprobrious 
language  in  provoking  an  assault  abro- 
gates the  right  of  self-defense.  See  Ala- 
bama cases  previously  cited;  also  Harrison 
V.  State,  144  Ala.  20,  40  So.  568;  Myers  v. 
State,  62  Ala.  590;  Jackson  v.  State,  81 
Ala.  33,  1  So.  33. 

And  in  Howell  ▼.  State,  79  Ala.  283,  it 
is  said  that  the  combatant  who  provokes 
a  difficulty  by  using  the  first  words  of  in- 
sult, or  otherwise,  being  regarded  as  the 
aggressor,  cannot  plead  that  he  afterward 
struck  in  self-defense,  whether  he  fought 
willingly  or  unwillingly. 

But  this  is  not  true  as  to  one  who  mere- 
ly answers  one  verbal  insult  or  abusive 
epithet  with  another.  This  does  not  de- 
prive him  of  the  privilege  of  afterward  de- 
fending himself  without  being  amenable  to 
the  law,  provided  he  did  not  ficht  willingly 
or  by  his  voluntary  consent.  Not  being  the 
author  or  originator  of  the  difficulty,  lie 
may  still  protect  his  person  from  assault 
and  injury,  by  opposing  force  to  force  as 
far  as  may  be  necessary,  taking  care  that  he 
uses  no  more  violence  than  is  requisite  to 
repel  the  attack  upon  him;  that  is,  that 
his  defense  does  not  degenerate  into  ag- 
gression.    Ibid. 

The  great  majority  of  the  reported  cases 
on  this  question,  however,  are  more  or  less 
at  variance  with  the  decisions  of  the  Ala- 1 
61  L.R.A.(N.S.) 


bama  court.  As  in  Hixsoiv  v.  Slocum, 
some  courts,  proceeding  upon  the  theory 
that  abusive  language  toward  another,  no 
matter  how  grievous,  is  not  sufficient  justi- 
fication or  provocation  for  an  assault,  hold 
that  one  who  uses  such  language  is  not 
thereby  deprived  of  his  right  of  self-defense, 
and  may  employ  such  force  as  is  necessary 
to  prevent  the  'other  from  doing  him  per- 
sonal injury.  State  v.  Iliggerson,  167  Mo. 
395,  57  S.  W.  1014;  State  v.  McDaniel,  94 
Mo.  301,  7  S.  W.  634;  Smith  v.  State,  76 
Miss.  542,  23  So.  260;  Allen  y.  Com.  80 
Ky.  042,  6  S.  W.  645;  Wheatley  v.  State, 
93  Ark.  409,  125  S.  W.  414;  People  v.  Cur- 
tis, 52  Mich.  616,  18  N.  W.  385. 

So,  one  is  not  deprived  of  the  right  of 
self-defense  by  the  fact  that  he  seeks  an- 
other to  straighten  out  a  misunderstanding, 
and,  during  the  interview,  applies  to  him 
opprobrious  epithets  which  provoke  an  as- 
sault. State  V.  Doris,  51  Or.  136,  16  L.R.A. 
(N.S.)  660,  94  Pac.  44. 

The  same  is  true  of  one  who  seeks  an  in- 
terview with,  and  uses  words  of  abuse  and 
vilification  toward,  another  who  he  is  justi- 
fied in  believing  has  insulted  his  wife.  Gray 
v.  State,  55  Tex.  Grim.  Rep.  90,  22  L.R.A. 
(N.S.)  513,  114  S.  W.  635. 

And  that  one  after  arming  himself,  before 
asking  an  explanation  of  insulting  language 
spoken  of  him,  upon  the  repetition  of  such 
language  without  provocation  on  his  part, 
replies  in  terms  equally  insulting,  does  not 
deprive  him  of  the  right  to  take  hia  ad- 
versary's life  in  self-defense.  Shannon  ▼. 
State,  35  Tex.  Crim.  Rep.  2,  60  Am.  St. 
Rep.  17,  28  S.  W.  687. 

And  the  right  to  defend  one's  self  from  a 
public  horse  whipping  is  not  defeated  by 
the  circulation  or  slanders  about  relatives 
of  the  assailant.  State  v.  Bartlett,  170  Mo. 
658,  59  L.R.A.  756,  71  S.  W.  148. 

So,  one  assaulted  by  citizens  of  a  town 
for  the  purpose  of  compelling  him  to  leave 
it  is  not  bound  to  retreat  to  avoid  a  con- 
flict, in  order  to  protect  himself  from  lia- 
bility to  prosecution  for  assault,  but  he 
may  repel  force  with  force  as  long  as  he 
uses  only  such  force  as  is  necessary,  short 
of  killing  his   assailants,   even   though   he 
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Hizson  explains  that  he  carried  his  right 
arm  to  his  side  because  his  right  hand  was 
crippled.  It  is  not  shown  that  Slocum 
knew  this  fact,  and  therefore  Slocum 's 
statement  is  not  without  plausibility  that 
he  feared  Hixson  was  trying  to  grab  and 
hold  him  with  his  left  hand,  and  with  his 
right  use  a  knife  on  him,  and  which  he 
believes  Hixson  was  carrying.  Slocum  ad- 
mits that  when  Hixson  returned  from  the 
hotel  he  addressed  Hixson  without  Hixson 
having  said  anything  to  him,  and  called 
him  the  vile  names  as  testified  to  by  Hix- 
son; but  he  takes  issue  with  Hixson  as  to 
the  words  spoken  before  Hixson  went  into 
the  hotel.  He  claims  while  in  the  crowd, 
and  finding  himself  standing  in  Hixson's 
presence,  he  said  to  him,  "Why  can't  we  be 


friends?"     Hixson  replied,  "You  are  IfLr 
ing  boose;   you   are  drunk  now."    Sloeci: 
replied,  "Every  time  I  speak  to  too,  Ur. 
Hixson,  you  insult  me."    Then  Hixsoo  vecx 
into  the  hotel,  and  returning,  Slocus  be- 
gan the  conversation  by  saying,  ''Mr.  Hix- 
son, you  always  go  out  of  your  vty  to  m 
suit  people."     Both  agree  that  then  Uiison 
ordered  him  away,  and  that  Slocum  cilV-i 
him  the  vile  names  which  soon  led  to  tlzr 
encounter. 

It  is  not  shown  that  Hixson  suffered  asT 
physical  injury,  and  his  whole  compliint  i« 
that  Slocum  brought  on  the  difficulty  &t 
the  provoking  language  used,  and  his  chisf 
effort  is  to  magnify  the  effect  of  Sloeum'e 
words;  while  Slocum  is  mainly  coneemed 
in  minimizing  the  size  of  his  "little  ratios 


provoked  the  attack  by  profane  and  obscene 
language,  drunkenness,  and  other  disorder- 
ly conduct.  State  v.  Evenson,  122  Iowa, 
83,  64  L.R.A.  77,  97  N.  W.  979. 

In  Georgia,  by  statute,  opprobrious  words 
may  justify  a  simple  assault  or  an  assault 
and  battery,  but  they  do  not  justify  an  at- 
tack with  a  deadly  weapon,  made  in  a  man- 
ner likely  to  produce  death.  And  where 
such  an  attack  is  made  upon  the  accused 
upon  the  sole  provocation  of  his  language 
to  his  assailant,  the  latter  is  engaged  in 
the  commission  of  a  felony  upon  him, 
against  which  he  has  the  right  to  defend 
himself  to  the  extent,  if  necessary,  of  taking 
his  as§ailant's  life.  Provocation  of  this 
kind  not  only  does  not  justify  a  deadly  as- 
sault, but  it  is  not  such  provocation  as 
could  be  considered  in  mitigation,  so  as  to 
reduce  the  assailant's  guilt  irom  murder  to 
manslaughter,  if  the  assault  should  prove 
fatal.  Of  course,  if  the  purpose  of  the  ac- 
cused in  his  language  and  conduct  on  the 
particular  occasion  is  to  provoke  an  attack 
which  will  afford  him  a  pretext  for  killing 
his  assailant  or  inflicting  serious  bodily 
harm  upon  him,  the  necessity  afterward  aris- 
ing to  kill  in  defense  of  his  own  life  would 
not  render  the  killing  justifiable.  The  law 
will  not  hold  him  guiltless  who  thus  creates 
the  necessity  to  kill  another.  But  if  he 
has  no  purpose  of  this  kind,  the  fact  that 
the  langiiage  he  uses  to  his  assailant  is 
the  occasion  of  the  difficulty  does  not  ren- 
der him  chargeable  with  having  brought  on 
the  Assault  or  created  the  necessity  to  kill, 
if  it  appears  that  the  attack  upon  him  ex- 
ceeds the  provocation,  and  is  of  such  an 
aggravated  character  as  to  be  without  any 
legal  justification  or  excuse.  He  is  not 
responsible  for  a  result  which,  in  the  eyes 
of  the  law,  is  not  a  legitimate  result  of  his 
words  or  conduct,  and  which  therefore  he 
is  not  legally  bound  to  anticipate.  One  who 
insults  another  by  opprobrious  words  may 
be  bound  to  anticipate  that  the  person  in- 
sulted will  repel  the  insult  to  the  extent 
the  law  allows,  but  he  is  not  bound  to  an- 
ticipate that  the  latter  will  go  to  the  ex- 
tent of  trying  to  take  his  life;  and  if  such 
>  made  upon  no  greater  provo- 


cation than  mere  words,  and  the  person  thm 
assaulted  kills  his  assailant  under  a  rea- 
sonable belief  that  it  is  necessary  to  do  ^j 
in  order  to  save  his  own  life,  it  is  neither 
murder  nor  manslaughter.  Butler  v.  State, 
92  Ga.  601,  19  S.  E.  51;  Boatwrig^t  t. 
State,  89  Ga.  140,  15  S.  E.  21;  Crawler  x. 
State,  7  Ga.  App.  95,  66  S.  E.  273;  SiLm> 
V.  State,  124  Ga.  25,  52  S.  E.  18;  Brown  t. 
State,  58  Ga.  212.  See  also  Mitchell  t. 
State,  41  Ga.  527. 

The  whole  idea  here  is  that  whm  the 
prosecutor  made  an  assault  of  greater  de- 
gree than  the  opprobrious  words  wouKi 
justify,  he  put  himself  in  the  wrong,  and 
placed  himself  in  the  same  attitude  as  ii 
he  were  the  aggressor  ab  initio;  and  tb< 
defendant  had  the  right  to  make  any  coun- 
ter attack  upon  him  that  would  not  exceird 
the  necessities  of  a  defense  against  his  at- 
tack. Crawley  v.  State,  7  Ga.  App.  95,  Co 
S.  E.  273. 

So,  a  defendant  who  used  profane  and 
abusive  language  to  another  was  not  there- 
by precluded  from  defending  herself  with 
her  fists  against  an  attack  made  upon  her 
by  a  third  person  with  a  board.  Arthur  v. 
State,  9  Ga.  App.  298,  70  S.  E.  1127. 

In  South  Carolina,  on  the  other  hand,  it 
is  stated  that  the  true  rule  is  that  the  plei 
of  self-defense  is  not  available  to  one  who 
used  language  which  was  so  opprobrioiu 
that  a  reasonable  man  would  expect  it  to 
bring  on  a  physical  encounter,  and  whieb 
did  actually  contribute  to  bringing  it  on. 
State  V.  Rowell,  75  S.  0.  494,  66  S.  E.  23; 
State  V.  Ferguson,  91  S.  C.  235,  74  S.  L 
502;  State  v.  Lee,  85  S.  C.  101,  137  Am.  St. 
Rep.  869,  67  S.  E.  341;  State  v.  Hunter. 
82  S.  C.  153,  63  S.  E.  685.  See  also  State 
V.  Trammell,  40  S.  C.  331,  42  Am.  St  Rf^ 
874,  18  S.  E.  940. 

This  rule  is  not  limited  to  opprobrioui 
language  used  toward  the  deceased  him^l^- 
Opprobrious  or  insulting  language  directed 
to  a  man's  wife  or  daughter,  or  to  sod* 
other  person  in  his  care  and  under  his  pro* 
tection,  in  his  presence,  might  and  f^^ 
ably  would  provoke  a  diflliculty  even  norf 
quickly  than  if  directed  to  himself ;  and  th« 
person  who  used  it  might  reasonably  expect 
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ane,"  and  the  amount  of  whisky  he  had 
111  bi  bed  that  day.  Ordinarily  one  in  an 
ntoxicated  condition  is  not  a  safe  bearer 
ii  the  olive  branch,  and  if  he  goes  to  his 
>neinjr  to  bury  the  hatchet,  he  should  be 
careful  not  to  carry  the  hatchet  with  him. 
Reasoning  from  these  propositions,  Slocum 
nas  not  at  all  discreet,  if  in  fact  he  was 
sincere,  in  his  effort  to  make  peace  with 
Ilixson;  but  the  action  here  is  not  to  re- 
cover damages  for  language  used,  or  words 
spoken  of  or  concerning  Hixson,  but  for  the 
assault  and  battery  committed  upon  him. 
An  actionable  assault  "is  any  attempt  or 
ofTer  with  force  or  violence,  to  do  a  cor- 
poral hurt  to  another,  whether  from  malice 
or  wantonness,  with  such  circumstances  as 
denote,  at  the  time,  an  intention  to  do  it, 


coupled  with  a  present  ability  to  carry 
such  intention  into  effect."  3  Cyc.  1020. 
And  the  same  book  (pages  1021  and  1022) 
further  correctly  defines  an  assault  and 
battery  "as  an  unlawful  touching  of  the 
person  of  another  by  the  aggressor  him- 
self;" and  again  ''the  force  or  violence  at- 
tempted or  offered  must  be  physical,  and 
no  words  of  themselves  can  constitute  an 
assault."  Ifi  the  case  of  White  v.  South 
Covington  &  C.  S.  R.  Co.  150  Ky.  684,  150 
S.  W.  838,  this  court  held:  "An  assault 
.  .  .  is  not  excused  ...  by  the  fact 
that  the  passenger  [assaulted]  had  used 
grossly  profane  and  abusive  language 
without  provocation."  Applying 
these  fundamental  principles  to  the  facts, 
it   would   seem   that   the  lower   court  was 


that  it  would,  and  therefore  he  would  be 
at  fault  in  bringing  on  the  difficulty.  State 
V.  Ferguson,  91  S.  C.  235,  74  S.  E.  602; 
People  V.  Curtis,  52  Mich.  616,  18  N.  W. 
385. 

Whether  or  not  the  language  used  in  a 
particular  instance  was  so  opprobrious  that 
it  might  have  reasonably  been  expected  to 
bring  on  a  difficulty  is  a  question  of  fact 
for  the  jury.     State  v.  Ferguson,  supra. 

Notwithstanding  the  difference  in  the  de- 
cisions of  the  courts  on  this  question,  it 
would  seem,  upon  reason  and  principle,  that 
the  true  rule  should  be  that  abusive  or  in- 
sulting language  reasonably  calculated  to 
provoke  a  physical  encounter  deprives  one 
of  the  right  of  self-defense  against  a  simple 
assault  provoked  thereby,  but  not  against 
an  aggravated  or  deadly  assault.  This  rule 
would  fix  the  penalty  according  to  the  of- 
fense; and  the  decision  in  State  v.  Gordon, 
191  Mo.  114,  109  Am.  St.  Rep.  790,  89  S. 
W.  1025,  seems  to  sustain  it,  but  the  deci- 
sion in  that  case  is  based  upon  the  Butler 
and  Boatwright  Cases,  supra.  See  also  Har- 
ris V.  Com.  140  Ky.  41,  330  S.  W.  801. 

All  the  courts,   however,   seem  to  agree 
upon  one  point,  and  that  is  that  one  can- 
not use  opprobrious  language  for  the  pur- 
pose of  provoking  an  assault,  and  affording 
him  a  pretext  for  wreaking  his  malice  upon 
his  adversary,  and  then  exercise  his  right 
of  self-defense.      State  v.   Lewis,    118    Mo. 
7^  23  S.  W.  1082 ;  State  v.  Higgcrson,  157 
Mo.  395,  57  S.  W.  1014;  State  v.  McDaniel, 
94  Mo.  301,  7  S.  W.  634;  Butler  v.  State, 
^  Ga.  601,  19  S.  E.  51;  Wheatlov  v.  State, 
03  Ark.  409,  125  S.  W.  414;  Allen  v.  Com. 
86  Ky.  642,  6  S.  W.  645 ;  Jackson  v.  State, 
32  Tex.   Crim.    Rep.    192,   22    S.    W.   831; 
Hays  V.  Territory,  —  Okla.  — ,  52  Pac.  950, 
reversed  on  rehearing  in  7  Okla.  15,  54  Pac. 
300;  State  v.   Bryant,    102   Mo.   24,    14  S. 
W.  822;  State  v.  Scott,  41  Minn.  365,  43 
K  W.  62;  Barstado  v.  State,  48  Tex.  Crim. 
Rep.  255,  87  S.  W.  344.     See  also  Garza  v. 
State,  48  Tex.  Crim.   Rep.   382,  88  S.   W. 
231;  Pedro  v.   State,   48   Tex.   Crim.   Rep. 
406,  88  S.  W.  233;  Gray  v.  State,  61  Tex. 
Crim.  Rep.  454,  135  S.  W.  1179. 

One  armed  with   a   deadly  weapon    and 
«1  LJl.A.(N.S.) 


ready  to  fight  cannot  provoke  an  assault 
by  insulting  language,  and,  when  assaulted 
with  a  mere  blow  of  the  fist,  at  once  shoot 
his  assailant.  '  HoUingsworth  v.  Wamock, 
20  Ky.  L.  Rep.  883,  47  S.  W.  770.  See  aUo 
to  the  same  effect,  Cartwright  v.  State,  14 
Tex.  App.  486. 

Where  defendant  used  abusive  language 
to  decedent,  and  decedent  expressed  his  in- 
tention of  striking  him  if  he  repeated  such 
language,  and  he  did  repeat  it,  it  was  held 
in  State  v.  Doherty,  52  Or.  691,  98  Pac 
152,  that  defendant  could  not  successfully 
set  up  the  right  of  self-defense,  unless  he 
had,  in  good  faith,  withdrawn,  or  attempted 
to  withdraw,  from  the  conflict.  Sucn  a 
holding  the  court  said  was  but  an  announce- 
ment of  the  general  rule  that  one  who  pro- 
vokes a  difficulty  in  which  he  kills  another 
cannot  plead  self-defense,  unless  he,  in  good 
faith,  withdrew,  or  attempted  to  withdraw, 
therefrom.  People  v.  McGrath,  47  Hun, 
325,  13  N.  Y.  S.  R.  359;  is  to  the  same  effect. 

Evidence  of  vile  language  applied  to  the 
deceased  by  defendant,  in  People  v.  Dobbins, 
138  Cal.  694,  72  Pac.  339,  was  held  suffi- 
cient to  countervail  against  the  plea  of  self- 
defense,  and  to  justify  a  verdict  of  murder 
in  the  first  degree. 

In  Shaw  v.  State,  —  Tex.  Crim.  Rep.  — , 
73  S.  W.  1046,  it  was  held  that  if  defendant 
provoked  the  difficulty  by  cursing  and  abus- 
ing the  injured  party,  he  could  not  justify 
on  the  ground  of  self-defense. 

Besides  the  cases  already  cited  contain- 
ing other  circumstances  than  mere  abusive 
language  as  ground  for  the  denial  of  the 
right  of  self-defense,  see  the  following  cases: 
People  V.  Robertson,  (57  Cal.  646,  8  Pac. 
600,  6  Am.  Crim.  Rep.  519;  Godfrey  v.  Com. 
15  Ky.  L.  Rep.  3,  21  S.  W.  1047;  State  v. 
McDonald,  67  Mo.  13;  State  v.  Kloss,  117 
Mo.  591,  23  S.  W.  780;  Hinton  v.  State,  24 
Tex.  454;  King  v.  State,  13  Tex.  App.  277; 
Carver  v.  State,  —  Tex.  Crim.  Rep.  — ,  148 
S.  W.  746;  Isaacs  v.  State,  25  Tex.  174; 
Barnett  v.  State,  100  Ind.  171;  Turner  v. 
State,  89  Tenn.  547,  15  S.  W.  838;  Smith 
V.  State,  105  Tcnn.  305,  60  S.  W.  145; 
Moore  v.  People,  26  Colo.  213,  57  Pac.  857. 

W.  W.  A. 
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very   liberal   with   Hixson   in  suffering  hia 
case  to  go  to  the  jury  at  all. 

The  first  encounter  was  a  mere  war  of 
words,  and  upon  which  no  action  can  or  is 
attempted  to  be  based.  Slocum  remained 
upon  the  sidewalk,  where  he  had  a  right 
to  be.  Although  on  the  second  encounter . 
Slocum  began  it  by  the  use  of  abusive  lan- 
guage, still  that  did  not  justify  Hixson 
leaving  his  premises  to  come  upon  the  side- 
walk, and  grab,  or  attempt  to  grab,  Slo- 
cum. Under  such  circumstances  the  jury 
were  warranted  in  finding,  under  the 
court's  instructions,  that  '*the  defendant 
(Slocum)  then  and  there  believed,  or  had 
reasonable  grounds  to  believe,  that  the 
plaintiff  was  about  to  inflict  upon  him 
great  bodily  harm,"  and  that  in  striking 
Hixson  with  the  cane,  he  used  only  such 
means  or  force  at  his  command  as  was  nec- 
essary to  resist  the  assault  of  plaintiff,  and 
he  was  thereby  excusable  on  the  grounds 
of  self-defense. 

Appellant  concedes  that  the  instructions 
given  by  the  court  correctly  apply  the  law 
to  the  general  run  of  assault  and  battery 
cases,  but  insists  that  the  court  erred  in 
refusing  to  instruct  the  jury  so  that  they 
might  believe  the  assault  was  begun  with 
the  first  passage  of  words,  and  that  the 
defendant  was  therefore  the  aggressor,  and 
for  that  reason  he  cannot  justify  assault- 
ing Hixson  with  the  cane  upon  the  grounds 
of  self-defense.  But,  as  we  have  seen, 
words  do  not  constitute  an  assault,  and 
therefore  they  cannot  be  the  beginning  of 
one. 

Neither  is  appellant's  contention  sound 
that  he  had  a  right  to  go  upon  the  side- 
walk and  make  or  force  Slocum  to  leave  it. 
The  sidewalk  belongs  to  the  public.  If 
Slocum's  conduct  was  equivalent  to  a 
breach  of  the  peace,  he  should  have  been 
prosecuted  for  it,  and  the  record  discloses 
the  fact  that  he  was.  Appellant  was  not 
justified  in  attempting  to  take  the  law  into 
his  own  hands. 

While  there  is  very  little  conflict  of  a 
material  kind  in  the  testimony,  such  as 
there  was,  under  proper  instructions  of  the 
court,  the  jury  considered,  and  in  rendering 
a  verdict  for  Slocum,  the  appellee,  we  are 
unable  to  discover  that  they  erred. 

We  therefore  aflirm  the  judgment  of  the 
lower  court. 
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V. 

AMOS  ALLEN,  by  Guardian. 
(157  Ky.  101,  162  S.  W.  536.) 

Evidence  —  X-ray  photograph. 

To  render  an  X-ray  photograph  admissi- 
61  L.R.A.(N^.) 


ble  in  evidence,  its  accuracy  must  be 
lished. 

(January  23,   1914.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Henderson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged 
malpractice  in  the  treatment  of  plaintiff's 
broken  arm.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Uincs  A  Norman,  Clay  &  Clay, 
and  N.  Powell  Taylor,  for  appellant. 

Messrs.  H.  M.  Stanley  and  Nei^rton 
Belcher,  with  Mr.  John  C.  Worsham,  for 
appellee : 

When  the  pictures  are  identified  by  the 
person  who  took  them,  they  are  competent 
evidence. 

Bowling  Green  Gaslight  Co.  v.  Dean,  142 
Ky.  678, 134  S.  W.  1116;  Louisville  v.  Arrow- 
smith,  145  Ky.  498,  140  S.  W.  1022;  Louis- 
ville &  N.  R.  Co.  V.  Brown,  127  Ky.  732, 
13  L.R.A.(N.S.)  1135,  106  S.  W.  795. 

Where  •certain  conditions  are  proved  to 
exist,  the  presumption  is  that  the  same  con- 
dition continues  to  exist,  until  the  con- 
trary is  established  by  evidence. 

Wade  V.  Southern  R.  Co.  89  S.  C.  280,  71 
S.  £.  850. 

Note. «-  Use  of  photographs  as  evidence. 

I.  Introduction,    843. 
II.  In  general,  843. 

III.  Preliminary  proof. 

a.  In  general,  843. 

b.  Necessity  for  showing  accuracy, 

843. 
e.  Effect  of  time  of  taking,  844. 

d.  Effect  of  change  in  conditions, 

846. 

e.  Sufficiency   of  proof  of  correct- 

ness, 846. 

f.  Discretion  of  court,   848. 

IV.  As  secondary  evidence,  849. 
V.  Of  persons. 

a.  In  general,  850. 

b.  For  identification,  851. 

c.  Of  part  of  body,  852. 
VI.  Of  places. 

a.  In  generi^l,   853. 

b.  Scene  of  accident. 

1.  Generally,  853. 

2.  Railroad  wrecks,  855. 

3.  Showing  repairs  after  acci- 

dent, 855. 

c.  Scene  of  crime,  856. 

d.  Of    attempted    reproduction    ol 

scene,  856. 
VII.  Of  documents. 

a.  In  general,  857. 

b.  For  comparison,  857. 

c.  Enlarged  copies  of  handwriting, 

857. 
VIII.  Of  other  things,  858. 
IX.  Extraneous   matter   on    photographs, 
858. 
X.  X-Ray  photographs,  858. 
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Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  ob- 
tained by  Amos  Allen,  who  sues  by  his 
guardian,  against  the  appellant,  Dr.  Peyton 
Ligon,  for  damages  for  alleged  malpractice 
in  the  treatment  of  appellee's  broken  arm. 

On  December  4,  1911,  the  appellee,  a  boy 
about  nine  years  of  nge,  fell  from  a  box  to 
the  floor  of  his  father's  store  and  fractured 
the  bono  in  his  arm  called  the  humerus, 
about  2  inches  above  the  elbow.  The  ap- 
pellant, a  practising  physician,  was  prompt- 
ly called  and  set  the  arm,  binding  it  in 
splints  and  leaving  the  finger  tips  exposed. 
Appellant  says  he  examined  the  fracture 
and  placed  the  ends  of  the  bones  in  a  posi- 
tion, retaining  them  in  position  by  placing 


an  angular  splint  from  axilla  to  the  ends  of 
the  fingers  inside  of  the  arm,  and  from 
shoulder  to  elbow  joint  on  the  outside,  and 
that  over  these  he  applied  a  wider  bandage 
down  to  and  including  the  hand,  leaving  a 
part  of  the  lingers  exposed.  He  left  the 
boy  about  10  o'clock  at  night,  with  instruc- 
tions for  the  father  to  call  him  promptly 
if  the  boy  suffered  any  pain  or  showed  any 
symptoms  that  indicated  the  need  of  at- 
tention. The  father  did  not  call  appellant 
during  the  night.  On  the  morning  of  the 
second  day  thereafter,  about  thirty  six 
hours  after  he  had  applied  the  dressing, 
appellant  made  his  second  visit,  and  from 
an  examination  of  the  exposed  Angers  he 
saw  the  circulation  of  the  arm  was  not 
good.     He  thereupon  removed  the  dressing 


J.  Introduction. 

This  note  is  supplementary  to  the  one 
appended  to  Ded«richs  v.  Salt  Lake  City 
R.  Co.  35  L.R.A.  802,  where  the  earlier 
cases  will  be  found. 

The  effect  and  conclusiveness  of  photo- 
graphs as  evidence  are  discussed  in  a  note 
to  Higgs  y.  Minneapolis,  St.  P.  &  8.  Ste. 
M.  R.  Co.  15  L.RJl.(N.S.)  1162,  and  that 
question  is  excluded  from  this  note. 

II.  In  general. 

Photographs  duly  verified  are  admissible 
as  aids  to  the  jury  in  understanding  the  evi- 
dence or  the  situation  or  condition  of  ob- 
jects or  premises  material  and  relevant  to 
the  issues.  Higgs  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  16  N.  D.  446,  16  L.R.A. 
(N.S.)  1162,  114  N.  W.  722,  15  Ann.  Cas. 
97;  Kansas  City  Southern  R.  Co.  v.  Morris, 
80  Ark.  528,  98  S.  W.  363,  10  Ann.  Cas.  618; 
Davidson  v.  St.  Louis  &  S.  F.  R.  Co.  164 
Mo.  App.  701,  148  S.  W.  406. 

But  it  is  better  to  exclude  photographs 
which  can  serve  no  special  purpose.  State 
V.  Hossack,  116  Iowa,  194,  89  N.  W.  1077. 

Thus,  photographs  of  a  horse  hitched  to 
a  carriage  and  standing  at  rest  were  prop- 
erly excluded  as  having  no  tendency  to  dis- 
prove its  alleged  habit  of  kicking,  which 
was  the  issue.  Morgan  v.  Hendrick,  80  Vt. 
284,  67  Atl.  702. 

And  when  it  is  not  shown  that  photo- 
graphs will  develop  anything  new  or 
strengthen  other  proof,  tSeir  rejection  is 
not  prejudicial  error.  Lake  Erie  &  W.  U. 
Co.  v.  Wilson,  87  111.  App.  360. 

How^ever,  if  a  photograph  might  be  of 
some  assistance  in  determining  the  issues 
presented  to  the  jury,  it  should  be  ad- 
mitted. Re  Lyle,  93  Neb.  768,  141  N.  W. 
1127. 

The  difference  between  the  image  made 
upon  a  photographic  plate  and  that  made 
upon  the  retina  of  the  eye  is  no  reason  for 
excluding  the  former,  but  goes  only  to  its 
effect  as  evidcnoo.  The  jury  should,  how- 
ever, be  carefully  warned  against  the  liabil- 
ity of  the  photojjraph  to  mislead.  Scott  v. 
61  L.R.A.  (X.S.) 


New   Orleans,   21   C.   C.   A.   402,  41   U.   S. 
AppL  498,  75  Fed.  373. 

Notice  to  the  other  party  of  the  taking 
of  a  photograph  is  not  necessary  to  render 
it  admissible.  Mauch  v.  Hartford,  112  Wis. 
40,  87  N.  W.  816,  11  Am.  Neg.  Rep.  63; 
Hawkins  v.  Missouri,  K.  &  T.  R.  Co.  36 
Tex.  Civ.  App.  633,  83  S.  W.  52. 

The  trial  judge  may  in  his  discretion  al- 
low photographs  which  have  been  put  in 
evidence  to  be  taken  to  the  jury  room.  Wil- 
liams V.  Carterville,  97  111.  App.  160;  State 
V.  Shaw,  73  Vt.  149,  60  Atl.  863,  13  Am. 
Crim.  Rep.  51.  And  the  appellate  court 
cannot  revise  the  exercise  of  his  discretion 
in  the  matter.  Halloran  v.  New  York,  N. 
H.  &  H.  R.  Co.  211  Mass.  132,  97  N.  E. 
631. 

The  jury  may  properly  be  allowed  to  in- 
spect   a    photograph    with    a    magnifyin; 
glass.    State  v.  Wallace,  78  Conn.  677,  6 
Atl.  448. 

III.  PrelUninary  proof, 

o.  In  general. 

Where  the  photographer's  testimony 
showed  that  photographs  were  misleading 
as  to  the  distances,  objects,  and  conditions 
they  purported  to  represent,  they  should 
not  have  been  admitted.  Morris  v.  Terri- 
tory, 1  Okla.  Crim.  Rep.  617,  99  Pac.  760, 
101  Pac.  111. 

In  Chicago  v.  Hutchinson,  129  111.  App. 
239,  where  photographs  had  been  admitted 
to  show  only  the  general  surroundings  of 
the  place  of  an  accident,  it  was  held  to  be 
error  to  reject  subsequent  testimony  offered 
to  prove  their  accuracy  as  to  the  condition 
of  the  ice  and  snow  at  the  time  of  the  acci- 
dent, BO  as  to  make  them  admissible  to 
show  such  condition. 

One  need  not  be  a  photographer  or  an 
expert  to  testify  as  to  whom  a  photograph 
looks  like.  Russell  v.  State,  —  Ala.  — ,  38 
So.  291. 

h.  Necessity  for  ahowhtg  accuracy. 

Photographs  are  legitimate  evidence,  but 
must   be   shown   by   other   evidence  to  be 
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and  found  the  arm  to  be  conBiderably  swol- 
len, with  blisters  on  it,  and  other  evidence 
of  defective  circulation.  Appellant  then 
called  Dr.  Letcher  to  see  the  case  with  him 
on  the  same  day;  and,  owing  to  the  defec- 
tive circulation  of  the  arm,  the  doctors  dis- 
carded the  splints  and  used  only  bandages 
to  hold  the  cotton  on  the  arm,  and  splints 
only  for  the  purpose  of  protecting  the  arm. 

Appellee  testified  that  he  had  suffered 
greatly  during  the  night,  but  that  the  pain 
was  removed  intermittently  by  taking 
several  small  tablets  which  appellant  had 
left  with  his  father  to  be  given  to  the  boy 
in  case  his  arm  pained  him. 

Appellant  says,  however,  that  the  de- 
fective circulation  was  not  due  to  the  tight- 
ness of  the  bandage,  which  had  always  been 


Ruflieiently  loose  not  to  interfere  with  the 
circulation,  but  that  the  defective  circula- 
tion was  due  to  some  injury  to  an  artery 
or  prt^ssure  from  the  fragments  of  the 
broken  bone  which  caused  the  formation  of 
a  clot,  and  that  this,  with  a  natural  swelling 
of  the  parts,  produced  such  pressure  upon 
the  musculospiral  nerve  as  to  interfere  with 
the  function  of  that  nerve;  and  that  this 
condition  frequently  results  from  such  frac- 
ture where  no  bandages  or  splints  have  been 
used.  For  about  ten  days  appellee  con- 
tinued to  suffer  greatly  with  his  arm.  At 
the  end  of  that  time  appellant  and  Dr. 
I^etcher  extended  the  arm  for  the  purpose 
of  increasing  the  circulation  and  relieving 
the  pressure  of  the  blood  supply;  Dr. 
Floyd    administering    the    chloroform,    and 


photographs  of  the  place  or  objects  they 
purport  to  represent.  Smart  v.  Kansas 
City,  91  Mo.  App.  586. 

Thus,  in  Beardslee  v.  Columbia  Twp. 
188  Pa.  496,  68  Am.  St.  Rop.  883,  41  Atl. 
617,  the  court  said:  '*Photograpli8  are 
competent  evidence,  and  when  properly 
taken  are  judicially  recognized  as  of  a 
high  order  of  accuracy.  .  .  .  But  in 
careless  or  inexpert  or  interested  hands, 
they  are  capable  of  very  serious  misrepre- 
sentation of  the  original.  Before  they  are 
permitted  to  be  used  in  the  trial,  therefore, 
there  should  always  be  preliminary  proof 
of  care  and  accuracy  in  the  taking  of  them, 
and  of  their  relevancy  to  the  ishue  before 
the  jury." 

Photographs  unsupported  by  any  proof 
that  they  correctjy  represent  the  place 
shown  as  it  was  at  the  time  of  an  accident 
are  properly  excluded.  Goldsboro  v.  Cen- 
tral R.  Co.  60  N.  J.  L.  49,  37  Atl.  433,  2 
Am.  Keg.  Rep.  408. 

A  photograph  introduced  to  show  the 
height  of  a  rail  from  the  ground  is  in- 
admissible without  preliminary  evidence  as 
to  its  accuracy.  Cunningham  v.  Fair 
Haven  &  W-  It  Co.  72  Conn.  244,  43  Atl. 
1047,  6  Am.  Neg.  Rep.  427. 

And  in  Com.  v.  Stirling,  10  Pa.  Dist.  R. 
437,  the  court  said:  "Where  the  oflFer  of 
a  photograph  in  evidence  may  afTect  so 
serious  a  question  as  one  of  life  or  death, 
the  offer  ought  to  be  accompanied  with 
proof  of  the  circumstances  under  which  the 
photograph  was  taken,  and  of  its  subse- 
quent custody  and  history." 

But  it  must  be  presumed  by  the  appel- 
late court  that  the  preliminary  proof  is 
sufficient  in  the  absence  of  anything  ap- 
pearing to  the  contrary.  Griffin  v.  Fre- 
donia  Brick  Co.  90  Kan."^  375,  133  Pac.  674. 

Although  it  was  error  to  permit  a  wit- 
ness to  refer  to  a  photograph  and  point 
out  upon  it  the  place  of  an  accident,  with- 
out'any  proof  as  to  its  accuracy,  the  error 
was  cured  by  making  the  necessary  proof 
before  the  photograph  was  formally  ad- 
mitted in  evidence.  Beardslee  v.  Columbia 
Twp.  supra. 

However,  in  Cubbage  v.  Younger  man, 
61  L.R.A.(N.S.) 


I  155  Iowa,  30.  134  X.  W.  1074,  it  was  held 
that  photographs  which  have  not  been  suffi- 
ciently verified  to  be  admissible  as  inde- 
pendent evidence  may  be  used  as  illustra- 
tions enabling  a  witness  to  testify  more 
intelligibly. 

In  the  absence  of  proof  of  its  correct- 
ness, a  photograph  of  plaintiff  in  an  action 
for  assault  and  batterv,  taken  on  the  dav 
of  the  assault,  to  show  plaintiff's  injuries, 
is  inadmissible.  Martin  v.  Moore,  99  Md. 
41,  57  Atl.  671. 


c.  Bffcct  of  time  of  taking* 

The  time  at  which  a  photograph  was 
taken  is  not  important  except  as  to  the 
probability  of  change  in  the  conditions  or 
objects  shown,  and,  ordinarily,  when  wit- 
nesses arc  able  to  verify  photographs  as 
substantially  correct  representations  of  con- 
ditions as  they  were  at  the  time  in  ques- 
tion, they  will  be  admitted  in  evidence, 
though  taken  at  a  difTercnt  time.  Tracy  v. 
Baltimore  &  O.  R.  Co.  98  Fed.  633;  M. 
McGirr  Sons  Co.  v.  Babbitt,  61  Misc.  291, 
113  N.  Y.  Supp.  753;  Mahar  v.  Montello 
Granite  Co.  146  Wis.  46,  130  N.  W.  940. 

Thus,  though  photographs  of  the  scene 
of  a  crossing  accident  were  taken  several 
months  after  the  accident,  at  a  time  when 
there  was  no  snow  on  the  ground  and  after 
a  building  had  been  removed,  they  were  ad- 
missible where  these  changes  did  not  ma- 
terially affect  their  value  for  the  purpose 
for  which  they  were  introduced.  Sherlock 
v.  Minneapolis,  St.  P.  &,  S.  Ste.  M.  R. 
Co.  24  N.  D.  40,  138  N.  W.  976. 

The  fact  that  photographs  were  taken 
one  and  two  vears  after  the  date  involved 
does  not  render  them  incompetent  when 
they  are  offered  to  show  the  topography  of 
the  country  and  other  permanent  condi- 
tions. St.  Louis  &  S.  F.  R.  Co.  ▼.  Dale, 
36  Okla.  114,  128  Pac.  137. 

If  the  changes  made  between  the  time 
when  an  accident  occurred  and  when  a 
photograph  was  taken  were  not  so  great 
as  to  be  entirely  misleading,  it  may  prop- 
erly be   introduced,   allowance   being  made 
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Dr.  Forward  being  present.  The  doctors 
agree  in  the  opinion  that  no  surgical  in- 
terference at  that  time  was  proper,  and 
that  such  interference  would  have  been 
dangerous.  In  the  meantime  the  blisters 
upon  the  arm  had  developed  into  running 
sores. 

About  three  weeks  after  the  fracture  the 
arm  was  examined  by  Drs.  Watson  and 
Smith.  Upon  a  careful  examination  and 
measurement,  the  arm  was  found  not  to 
have  shortened.  Thereafter  appellant  and 
Dr.  Letcher  made  daily  visits  to  appellee 
for  some  time,  and  later  visiting  him  at 
intervals  of  every  three  or  four  days,  until 
February  14th,  when  they  ocased  to  call  at 
his  father's  residence,  but  instructed  the 
father    to    bring    the    boy    to    appellant's 


office  in  order  that  he  might  observe  the 
condition  of  the  boy's  arm  and  direct  such 
treatment  as  might  be  needed.  In  the  mean- 
time the  father  was  instructed  to  massage 
and  flex  the  fingers  and  elbow  joint. 

Appellant  testifies  that,  when  he  and  Dr. 
Letcher  saw  the  boy's  arm  for  the  last  time, 
on  February  14th,  its  condition  was  much 
improved;  that  the  bore  had  united  and 
showed  no  deformity  or  shortening  of  the 
arm;  that  it  was  healing  in  a  satisfactory 
manner ;  and  that  appellant  and  Dr.  Letcher 
then  believed  that  with  continued  massag- 
ing, which  they  repeatedly  urged  upon  the 
boy's  father  as  of  supreme  importance,  the 
arm  would  be  restored  to  all  its  motions. 
Appellee,  however,  did  not  go  to  appellant's 
oflice    after    February    14th.      And    a    few 


for  the  changes.  Craig  v.  Augusta- Aiken 
R.  Co.  93  S.  C.  49,  76  S.  E.  21. 

Where  photographs  of  a  hole  in  a  side- 
walk were  shown  to  represent  conditions  as 
they  were  at  the  time  of  the  injury,  they 
were  equally  admissible  though  taken  two 
months  after  the  accident,  as  though  they 
had  been  taken  on  the  day  it  occurred.  San 
Antonio  v.  Talerico,  —  Tex.  Civ.  App.  — , 
78  S.  W.  28. 

It  is  proper  to  admit  photographs  of  a 
house  and  its  surroundings,  the  scene  of  a 
murder,  upon  testimony  of  several  wit- 
nesses that  they  correctly  represent  the 
place  as  it  was  at  the  time  of  the  murder, 
though  there  is  no  satisfactory  proof  as  to 
when  the  photographs  were  taken.  Gibson 
v.  State,  63  Tex.  Crim.  Rep.  349,  110  S.  W. 
41. 

Where  the  physical  condition  of  plain- 
tiff before  and  after  an  injury  is  in  issue, 
it  is  proper  to  admit  a  photograph  of  him 
taken  two  months  before  the  injury,  upon 
his  testifying  that  it  was  a  good  likeness 
of  himself  as  he  appeared  at  the  time  of 
the  injury.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Harper,  63  Tex.  Civ.  App.  614,  114  S.  W. 
1169,  1199. 

It  is  not  error  to  admit  a  photograph  of 
plaintiff  taken  two  and  one-half  years  be- 
fore an  accident,  and  another  taken  after, 
their  correctness  and  accuracy  being  es- 
tablished by  witnesses.  Houston  &  T.  C. 
R.  Co.  V.  Cluck,  —  Tex.  Civ.  App.  — , 
84  S.  W.  852. 

A  photograph  of  deceased,  shown  by  her 
parents  to  be  a  correct  likeness  of  her  as 
she  appeared  shortly  before  her  death, 
though  taken  two  years  prior  thereto,  was 
admissible  for  the  purpose  of  identifying 
her  as  the  woman  a  witness  had  seen  in 
defendant's  oflice  under  such  peculiar  cir- 
cumstances that  he  observed  her  critically. 
State  v.  McCoy,  15  Utah,  136,  49  Pac.  420. 

And  the  fact  that  a  photograph  of  a 
murdered  girl  was  taken  two  or  t}\ree  years 
before  her  disappearance  does  not  render  it 
inadmissible,  where  a  sister  testifies  that 
it  fairly  represented  her  as  she  appeared  at 
the  time  of  her  disappearance.  People  v. 
51  L.R.A.(N.S.) 


Durrant,  116  Cal.  179,  48  Pac.  75,  10  Am. 
Crim.  Rep.  499. 

In  the  absence  of  proof  of  change,  it 
will  be  presumed  that  photographs  of  a 
Sridge  and  an  approaching  trestle  represent 
conditions  as  they  were  at  the  time  of  an 
accident,  though  they  were  taken  long 
afterward.  Wade  v.  Southern  R.  Co.  89  S. 
C.  280,  71  S.  E.  859. 

The  fact  that  a  photograph  of  an  injured 
leg  was  taken  long  after  tne  injury  would 
be  proper  to  consider  upon  the  weight 
which  should  be  given  it,  but  would  not 
affect  its  competency.  Bonnet  v.  Foote, 
47  Colo.  282,  28  L.R.A.(N.S.)  136,  107  Pac. 
252. 

But  in  Porter  v.  Buckley,  78  C.  C.  A. 
138,  147  Fed.  140,  photographs  were  held 
properly  excluded  on  the  ground  that  they 
were  taken  more  than  a  year  after  the 
accident,  and  disclosed  conditions  which 
could  not  be  proved  to  have  been  the  same 
at  the  time  of  the  accident. 

And  it  was  not  error  to  exclude  photo- 
graphs of  a  railroad  crossing  taken  three 
years  after  an  accident,  where  it  was  not 
shown  that  the  crossing  was  in  the  same 
condition  when  photographed  as  when  the 
accident  occurred.  Columbia  &  P.  D.  R. 
Co.  V.  State,  105  Md.  34,  65  Atl.  625. 

So,  the  fact  that  a  photograph  of  an  old 
man  was  taken  twenty-nine  years  before 
the  time  it  was  sought  to  identify  him  as 
having  been  seen  by  a  certain  person  is 
sufficient  at  least  to  make  its  exclusion  a 
proper  question  for  judicial  discretion. 
State  v.  Ready,  77  N.  J.  L.  329,  72  Atl. 
445. 

And  in  Western  Maryland  R.  Co.  v.  Mar- 
tin, 110  Md.  554,  73  Atl.  207,  where  plain- 
tiff, who  off'^red  a  photograph  in  evidence, 
was  unable  to  tell  when  it  was  taken  or 
from  what  position  or  how  long  ago,  but 
could  say  only  that  it  represented  con- 
ditions before  a  fill  was  made,  according 
to  his  way  of  looking  at  them,  its  ad- 
mission was  held  to  be  error. 

A  photograph  of  a  plaintiff  in  a  per- 
sonal injury  action,  taKen  nine  years  be- 
fore trial,  should  not  have  been  admitted, 
as  it  could  only  have  misled  the  jury  with- 
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weeks  thereafter  appellant  learned  from  ap- 
pellee's father  that  he  had  sent  the  boy 
away  for  treatment;  the  father  declining, 
however,  to  tell  where  he  had  sent  him. 

Appellee  testifies,  however,  that  his  arm 
became'  stiff  and  the  hand  drawn,  and  that, 
by  the  time  he  had  been  discharged  by  ap- 
pellant, on  February  14th,  the  muscles  had 
hardened,  rendering  the  arm  and  hand  prac- 
tically useless.  This  condition  of  the  arm, 
however,  was  not  reported  to  appellant. 

In  April  appellee's  father  sent  appellee 
to  Dr.  Ford,  at  Livermore,  Kentucky,  for 
examination  and  treatment.  Dr.  Ford  took 
an  X-ray  photograph  of  the  arm  and  con- 
cluded that  an  operation  would  be  neces- 
sary in  order  to  relieve  the  pain  caused  by 
what  he  thought  was  the  lapped  bone  of 


the  broken  arm.  This  operation 
formed  by  Dr.  Ford  and  his  assistant^  in 
which  they  took  off  about  an  inch  of  the 
protruding  bone,  and  then  wired  the  two 
ends  together  with  a  silver  cord.  Appellee 
testifies  that  the  operation  relieved  the 
pain  and  enabled  him  to  raise  his  hand  as 
high  aa  his  shoulder,  but  the  muscles  and 
ligaments  in  the  arm  remained  atrophied; 
the  arm  becoming  withered  to  some  extent 
and  having  little  life. 

Appellant  testified  that  the  X-ray  photo- 
graph taken  by  Dr.  Ford  before  the  opera- 
tion performed  by  him  in  April  did  not  cor- 
rectly show  the  condition  of  the  boy's  arm 
as  it  was  at  the  last  time  appellant  saw  it 
in  February,  since  the  arm  at  that  time  was 
not  shortened  or  deformed,  and  the  boy  then 


out  proving  any  important  fact  for  the 
appellees.  Rock  Island  t.  Drost,  71  111. 
App.  613. 

d.  Effect  of  change  in  conditions. 

See  also  supra.  III.  c. 

The  effect  of  a  change  in  conditions  be- 
tween the  time  in  question  and  the  time 
when  the  photograph  offered  in  evidence 
was  taken  depends  upon  the  extent  of  the 
change. 

Thus,  whether  photographs  of  a  build- 
ing taken  soon  after  a  fire  were  sufficiently 
accurate  to  throw  some  light  on  the  con- 
dition of  the  building  at  the  time  of  the 
fire  was  a  question  of  fact  determinable 
at  the  trial.  Turner  v.  Cocheco  Mfg.  Co. 
76  N.  H.  621,  77'Atl.  999. 

And  in  a  suit  involving  the  existence  of 
a  partnership  at  the  time  certain  goods 
were  sold,  a  photograph  of  the  building 
in  which  the  alleged  partners  were  doing 
business  was  properly  excluded,  where  it 
appeared  that  a  sign  had  been  removed  so 
that  the  photograpn  did  not  represent  ttie 
premises  as  they  were  at  the  time  of  the 
transactions  involved.  Alpaugh  v.  Hulse, 
72  App.  Div.  438,  76  N.  Y.  Supp.  671. 

A  photograph  offered  to  show  the  gen- 
eral situation  at  a  railroad  and  highway 
crossing  was  not  rendered  inadmissible  by 
the  fact  that  a  car  appeared  in  the  photo- 
graph which  was  not  there  at  the  time  of 
the  accident,  the  jury  being  properly  cau- 
tioned concerning  it.  Curtis  v.  New  York, 
K  H.  &  H.  R.  Co.  32  R.  I.  542,  80  Atl. 
127. 

In  State  v.  Rogers,  129  Iowa,  229,  105 
N.  W.  456,  it  was  held  that  photographs 
of  a  room  in  which  a  murder  was  com- 
mitted were  admissible,  it  being  shown  that 
the  partitions  and  entrances  were  the 
same,  even  though  the  furniture  may  not 
have  been  similarly  located. 

Though  the  season  had  cliangcd  and  some 
trees  had  been  trimmed  at  the  place  of  an 
accident  before  photographs  were  taken, 
the  action  of  the  trial  judge  in  admitting 
them  will  not  be  reversed  without  clear 
proof  that  injury  was  thereby  inflicted 
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upon  defendant.  Maryland  Electric  R.  Co. 
V.  Beaslev,  117  Md.  270,  83  Atl.  167. 

And  photographs  of  a  wreck  taken  an 
hour  after  it  occurred  were  properly  ad- 
mitted, the  only  change  shown  to  have  been 
made  in  the  meantime  being  the  piling  up 
by  workmen  of  ties  which  were  torn  loose 
and  broken  in  the  wreck.  Johnson  v. 
Union  P.  R.  Co.  35  Utah,  285,  100  Pac 
390. 

Where  defendant  put  in  evidence  photo- 
graphs of  the  sidewalk  where  plaintiff  was 
injured,  plaintiff  could  show  that  changes 
had  been  made  beti^een  the  time  of  the 
accident  and  the  taking  of  the  photograph. 
Achey  v.  Marion,  126  Iowa,  47,  101  N.  W. 
435. 

e.  Sufficiency  of  proof  of  correctness. 

The  correctness  of  the  representation  by 
a  photograph  of  the  objects  portrayed  need 
not  be  proved  by  the  one  who  took  it,  but 
may  be  shown  by  any  witness  competent 
to  speak  from  personal  observation.  Mow 
V.  People,  31  Colo.  361,  72  Pac.  1069;  Mc- 
Gar  V.  Bristol,  71  Conn.  052,  42  Atl.  1000; 
Temple  v.  Gilbert,  86  Conn.  335,  85  Atl. 
380;  Indiana  Union  Traction  Co.  v.  Scrib- 
ner,  47  Tnd.  App.  621,  93  N.  E.  1014;  Con- 
solidated Gas,  E.  L.  &  P.  Co.  v.  State,  109 
Md.  186,  72  Atl.  651;  McKarren  v.  Bos- 
ton &  N.  Street  R.  Co.  194  Mass.  179,  80 
N.  E.  477,  10  Ann.  Cas.  961;  Hall  v. 
Connecticut  Mut.  L.  Ins.  Co.  76  Minn.  401, 
79  N.  W.  497;  Stiasnv  v.  Metropolitan 
Street  R.  Co.  58  App.  Div.  172,  68  N.  Y. 
Supp.  694,  affirmed  without  opinion  in  172 
N.  Y.  656,  65  N.  E.  1122;  Com.  v.  Swartz, 
40  Pa.  Super.  Ct.  375;  Hughes  v.  State, 
126  Tenn.  40,  148  S.  W.  643,  Ann.  Cas. 
1913D,  1202;  Missouri,  K.  &  T.  R.  Co.  v. 
Magee,  —  Tex.  Civ.  App.  — ,  49  S.  W. 
928;  New  York,  S.  &  W.  R.  Co.  v.  Moore, 
45  C.  C.  A.  21,  105  Fed.  725;  Parker  v. 
C.  A.  Smith  Lumber  &  Mfg.  Co.  —  Or. 
— ,  138  fac.  1061. 

It  was  not  error  to  admit  enlargements 
of  original  photographs  of  the  scene  of  an 
accident  without  calling  the  maker* of  the 
enlargements  as  a  witness.    Diller  v.  North- 
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had  full  use  of  it  at  the  elbow  joint;  the 
fingers  were  not  deformed,  but  could  be 
flexed  and  extended  considerably;  that  the 
arm  as  a  whole  was  in  a  very  good  condition 
and  showed  marked  signs  of  improvement, 
with  every  reason  to  believe  at  the  time 
that,  if  appellant's  directions  to  flex  and 
massage  the  fingers  and  elbow  joint  had 
been  carried  out,  the  use  of  the  arm  would 
have  been  restored.  Dr.  Letcher  corrobo- 
rates appellant  in  all  respects  as  to  the  treat- 
ment of  the  boy's  arm  and  its  condition  on 
February  14th,  and  states  that  the  treat- 
ment of  the  arm  by  appellant  was  that 
which  is  usually  given  and  required  by  good 
surgery  in  such  cases. 

Dr.  Letcher  further  testified  that,  when 
he  last  examined  the  boy's  arm  on  February 


14th,  there  was  very  good  motion  in  the 
elbow  joint;  no  deformity  of  the  arm  at  the 
point  of  the  fracture  nor  in  the  hand;  very 
good  movement  of  the  fingers  and  hand, 
with  every  indication  that,  if  the  improve- 
ment should  continue,  good  use  of  the  hand 
and  arm  would  result;  and  that  he  joined 
appellant  in  urging  upon  appellee's  father 
the  importance  of  taking  the  boy  to  see 
the  appellant  at  short  intervals  thereafter  in 
order  that  he  might  see  the  injured  arm  and 
continue  to  advise  as  to  future  treatment. 
Dr.  Letcher  further  savs  that  he  is  satisfied 
the  symptoms  wliich  developed  in  the  arm 
could  not  have  been  produced  from  any 
bandage  that  had  been  applied,  but  was 
largely  due  to  the  general  physical  condi- 
tion of  the  boy,  which  was  poor ;  the  mother 


em  California  Power  Co.  162  Cal.  531,  123 
Pac.  359,  Ann.  Cas.  1013D,  008. 

A  photograph  of  a  room  in  which  a  mur- 
der was  committed  is  sufficiently  authenti- 
cated by  testimony  of  the  person  who  took 
it  that  it  was  taken  immediately  after  the 
shooting,  and  correctly  represented  the  ob- 
jects sought  to  be  shown  and  their  rela- 
tive positions,  though  the  photographer 
who  nnished  the  picture  was  not  sworn. 
People  V.  Ah  Lee,  164  Cal.  350,  128  Pac. 
1035. 

But  in  MacFeat  v.  Philadelphia,  W.  & 
B.  R.  Co.  6  Penn.  (Del.)  62,  62  AtL  898, 
a  photograph  of  the  scene  of  an  accident 
was  held  inadmissible,  apparently  because 
it  was  not  taken  by  tlie  witness  offered  to 
authenticate  it,  and  a  different  photograph 
taken  by  the  witness  was  admitted. 

To  render  a  photograph  competent,  it  is 
not  necessary  that  it  be  taken  oy  a  skilled 
photographer,  it  being  sufficient  to  show 
that  it  is  a  correct  likeness  of  the  objects 
it  purports  to  represent.  Mow  v.  People, 
31  Colo.  361,  72  Pac.  1069. 

And  an  amateur  who  has  taken  but  few 
photograph.s,  and  makes  no  claim  to  being 
an  expert,  is  nevertheless  competent  to  tes- 
tify as  a  photographer,  the  limited  char- 
acter of  his  experience  going  to  the  weight 
rather  than  to  the  admissibility  of  his  evi- 
dence. McGovem  v.  Hays,  75  Vt.  104,  53 
Atl.  326. 

A  witness,  to  verify  the  correctness  of 
the  representation  of  a  photograph,  need 
not  have  seen  the  photograph  taken. 
Huntington  Light  and  Fuel  Co.  v.  Beaver, 
37  Ind.  App.  4,  73  N.  E.  1002;  Hebbe  v. 
Maple  Creek,  121  Wis.  668,  99  X.  VV.  442. 

The  only  identification  of  a  photograph 
of  the  scene  of  an  accident  necessary  is 
testimony  that  it  properly  represents  the 
scene,  which  could  be  sworn  to  by  any 
witness  who  knew  the  fact.  Thompson  v. 
Galveston,  H.  A  S.  A.  R.  Co.  48  Tex.  Civ. 
App.  284,  ]06  S.  W.  910. 

So,  where  the  testimony  of  several  wit- 
nesseg  tended  to  show  that  the  appearance 
of  a  place  was  fairly  represented  by  photo- 
graphs, it  was  not  error  to  admit  them, 
though  no  one  in  terms  testified  to  their 
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accuracy.  Smith  v.  Central  Vermont  R. 
Co.  80  Vt.  208,  67  Atl.  535. 

Testimony  by  prosecutor's  physician 
that  certain  photographs  were  of  prose- 
cutor, and  that  the  wounds  appeared  ilpon 
the'  photographs  as  they  were  upon  his 
body  at  the  time  he  examined  him,  is  a 
sufficient  showing  of  the  accuracy  of  the 
photographs.  Carter  v.  State,  4  Ala.  App. 
72,  59  So.  222. 

When  photographs  of  a  corpse  are  used 
only  for  purposes  of  identification,  there 
is  no  necessity  for  showing  when,  where, 
by  whom,  or  under  what  circumstances 
they  were  taken.  Lamb  v.  State,  69  Neb. 
212,   95   N.   W.   1050. 

Where  a  witness  who  took  photograplis 
of  a  railroad  crossing  testified  that  they 
were  correct  representations  of  the  sur- 
roundings, they  were  admissible.  New 
!  York,  C.  &  St.  L.  R.  Co.  v.  Robbins,  38 
Ind.  App.  172,  76  N.  E.  804. 

The  point  of  view  from  which  a  photo- 
graph is  taken  may  affect  its  value  as  evi- 
dence, but  not  its  admissibility.     Ibid* 

Testimony  by  one  wlio  took  photographs 
of  land,  that  he  made  the  photographs 
and  that  there  were  rocks  and  brush  on 
the  land  as  shown  in  them,  is  sufficient  to 
warrant  their  admission.  Wicks  v.  Ger- 
man Loan  &  Invest.  Co.  150  Iowa,  112,  129 
N.  W.  744. 

Testimony  of  plaintiff  that  a  photograph 
correctly  represents  the  scene  of  an  acci- 
dent is  sufficient  to  render  it  admissible. 
Accousi  V.  G.  A.  S towers  Furniture  Co. 
—  Tex.  Civ.  App.  — ,  87  S.  W.  861. 

But  where  the  correctness  of  the  position 
of  dummy  figures  in  a  photograph  depend- 
ed only  upon  the  testimony  ot  plaintiff, 
who  was  unconscious  when  in  the  position 
whirh  the  photograph  is  supposed  to  show, 
it  should  not  have  been  admitted.  Riggs 
V.  Metropolitan  Street  R.  Co.  216  Mo.  304, 
115  S.  W.  969. 

And  it  was  error  to  admit  a  photograph 
of  a  man's  leg,  showing  an  injury  where 
plaintiff  claimed  he  had  been  injured,  in 
the  absence  of  evidence  identifying  the 
photograph,  or  indicating  when  it  was 
taken,  or  whose  leg  was  snown,  or  whether 
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of  the  boy  having  been  tubercular  and  the 
boy  addicted  to  the  use  of  cigarettes.  He 
says  that,  of  all  the  fractures  of  the  body, 
a  fracture  at  the  point  where  this  one  oc- 
curred is  most  frequently  attended  by  stiff- 
ness of  the  elbow  joint. 

Drs.  Floyd,  Watson,  Poole,  and  Forward 
all  corroborated  the  appellant  and  Dr.  Let- 
cher to  the  effect  that  the  treatment  of  ap- 
pellee's arm  by  appellant  was  the  proper 
treatment  under  the  circumstances. 

Upon  the  trial  the  jury  returned  a  verdict 
for  $3,000  damages  and  $105  doctors'  bills; 
but  upon  a  motion  for  a  new  trial,  the 
court  having  suggested  to  plaintiff  that  the 
verdict  was  for  too  much,  and  that  he 
should  remit  a  thousand  dollars  thereof,  the 
plaintiff  agreed  that  the  remittitur  might  be 


entered,  whereupon  the  court  reduced  the 
judgment  to  $2,105,  and  the  motion  for  a 
new  trial  was  overruled.  To  this  ruling  the 
appellant  excepted  and  was  granted  an  ap- 
peal. 

Appellant  assigns  four  grounds  for  a  re- 
versal: (1)  Error  in  admitting  the  X-ray 
photographs  in  evidence;  (2)  newly  dis- 
covered evidence;  (3)  the  verdict  is  flag- 
rantly against  the  evidence;  and  (4)  the 
court  having  found  the  verdict  to  be  exces- 
sive, the  plaintiff  could  not  avoid  a  new 
trial  by  remitting  a  part  of  the  verdict. 

Dr.  Ford  was  introduced  by  appellee  and 
testified  that  he  first  examined  appellee's 
arm  about  April  4,  1912,  and  found  the  arm 
was  swollen,  distorted,  and  paralyzed,  and 
that  he  operated  on  April  16th.     He  says 


it  truly  represented  the  character  of  plain- 
tiff's injury.  Hammond  Packing  Co.  v. 
Dickey,  106' C.  C.  A.  317,  183  Fed.  977. 

Photographs  of  hoops  from  a  vat  were 
hel^  inadmissible  in  the  absence  of  satis- 
factory proof  that  they  were  the  ones  from 
the  vat  which  burst  and  caused  the  injury 
sued  for.  Hupfer  v.  National  Distilling 
Co.  114  Wis.  279,  90  N.  W.  191. 

But  where,  on  a  subsequent  trial  of  the 
same  case,  satisfactory  proof  of  the  iden- 
tity of  the  hoops  was  made,  the  photo- 
graphs were  held  to  have  been  properly  ad- 
mitted.    127  Wis.  306,  106  N.  W.  831. 

In  a  suit  by  a  husband  for  divorce  on 
the  ground .  of  adultery,  photographs  of  a 
man  and  woman  known  by  witnesses  to  be 
living  as  husband  and  wife  were  not  prop- 
erly verified  where  the  only  witness  iden- 
tifying the  woman  shown  in  the  picture 
as  plaintiff's  wife  was  plaintiff  himself, 
and  the  evidence  of  the  other  witnesses  was 
indefinite  as  to  the  time  they  knew  the  per- 
sons shown  in  the  picture  to  be  living  to- 
gether. Pessolano  v.  Pcssolano,  34  Misc. 
16,  69  N.  Y.  Supp.  449. 

/.  Discretion  of  court. 

Whether  a  photograph  offered  in  evi- 
dence is  a  correct  representation  of  the 
object  or  thing  in  question  is  a  prelimi- 
nary question  for  the  trial  court.  Dillar  v. 
Northern  California  Power  Co.  162  Cal. 
531,  123  Pac.  359,  Ann.  Cas.  1913D,  908; 
McGar  v.  Bristol,  71  Conn.  652,  42  AtL 
1000;  State  v.  Cook,  75  Conn.  267,  53  Atl. 
680;  Temple  v.  Gilbert,  86  Conn.  335,  85 
Atl.  380;  Parker  v.  C.  A.  Smith  Lumber 
&  Mfg.  Co.  —  Or.  — ,  138  Pac.  1061. 

And  the  same  is  true  as  to  their  prac- 
tical instructiveness.  Carey  v.  Hubbards- 
ton,  172  Mass.  106,  51  X.  E.  521 ;  Halloran 
V.  New  York,  N.  H.  &  H.  R.  Co.  211  Mass. 
132,  97  N.  E.  631;  Eldredge  v.  Mitchell, 
214  Mass.  480,  102  N.  E.  69. 

There  is,  however,  some  apparent  conflict 
as  to  the  finality  of  the  ruling  of  the  trial 
court  upon  the  sufficiency  of  the  prelimi- 
nary proof  for  the  admission  of  photographs 
in  evidence. 
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In  some  cases  it  is  said  that  the  suffi- 
ciency of  the  preliminary  proof  is  largely 
within  the  discretion  of  the  trial  court. 
Re  Hayes,  —  Colo.  — ,  135  Pac.  449 ;  State 
V.  Miller,  43  Or.  325,  74  Pac.  658;  Whaley 
V.  Vidal,  27  S.  D.  642,  132  N.  W.  248. 

Some  say  his  determination  is  final  (Mc- 
Karren  v.  Boston  &  N.  Street  R.  Co.  194 
Mass.  179,  80  N.  E.  477,  10  Ann.  Cas.  961), 
and  is  not  open  to  exception  (Jameson  v. 
Weld,  93  Me.  345,  45  Atl.  299;  Stone  v. 
Lcwiston,  B.  &  B.  Street  R.  Co.  99  Me.  243, 
69  Atl.  56;  Babb  v.  Oxford  Paper  Co.  99 
Me.  298,  59  Atl.  290;  Pritchard  v.  Aus- 
tin, 69  N.  H.  367,  46  Atl.  188). 

It  is  apparent,  however,  that  it  was  not 
the  intention  of  the  courts  in  the  above 
cases  to  hold  that  the  admissibility  of 
photographs  rested  finally  with  the  trial 
judge,  for  in  the  case  of  Rodick  v.  Maine 
C.  R.  Co.  109  Me.  530,  85  Atl.  41,  the  court 
said  that,  while  it  would  have  been  wiser 
to  have  excluded  the  photographs  in  ques- 
tion, it  was  not  such  an  abuse  of  discretion 
to  admit  them  as  to  warrant  the  sustain- 
ing of  exceptions.  "It  may  have  been  error, 
but  not  such  an  exceptionable  error  as 
would  justify  the  ordering  of  a  new  trial." 

In  De  Forge  v.  New  York,  N.  H.  &  H. 
R.  Co.  178  Mass.  59,  86  Am.  St.  Rep.  464, 
59  N.  E.  669,  9  Am.  Neg.  Rep.  501,  the 
court  said  that  the  discretion  of  the  trial 
judge  as  to  the  admission  of  photographs 
is  not  unlimited,  and  he  is  not  at  liberty 
to  exclude  photographs  in  disregard  of  the 
rules  of  law. 

And  in  Everson  v.  Casualty  Co.  208 
Mass.  214,  94  N.  E.  459,  the  court  says: 
"The  general  rule  respecting  the  admission 
of  photographs,  plans,  and  models,  is  that 
whether  they  are  to  be  received  or  not  is 
a  preliminary  question  resting  largely, 
though  not  entirely,  in  the  discretion  of 
the  trial  court,  whose  duty  is  primarily  to 
determine  whether  there  is  sufficient  simi- 
larity between  what  is  offered  and  the  origi- 
nal, which  is  the  subject  of  inquiry,  to 
make  it  of  any  assistance  to  the  jury  in 
passing  upon  the  issue  before  them.  While 
the  discretion  of  the  trial  judge  in  this  re- 
gard   is    not    unlimited,    his    action    will 
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the  result  of  the  operation  was  as  good  as 
he  had  expected,  considering  the  time  the 
boy  was  under  his  treatment,  but  that  his 
father  took  the  boy  away  before  Dr.  Ford 
had  time  to  secure  the  results  that  he 
thought  he  could  have  secured  in  the  way 
of  improving  the  boy's  condition  had  he 
remained  longer  under  his  treatment.  Dr. 
Ford  also  stated  that,  as  he  did  not  know 
the  condition  of  the  boy's  arm  at  the  time 
of  the  injury,  he  could  not  say  positively 
whether  there  was  anything  connected  with 
the  fracture  of  the  arm  to  prevent  a  good 
apposition  or  union,  and  that  he  could  not 
Bay  whether  there  was  any  negligence  at  the 
time  the  arm  was  set;  but  in  his  opinion 
the  arm  was  neglected  afterwards,  if  it 
had  been  properly  set.     He  also  stated  his 


first  impresBion  was  tl]at  the  troublo  with 
the  arm  was  due  to  a  dislocation,  but  a 
closer  examination  showed  a  fracture  of 
the  humerus,  and  that,  while  it  is  not  dif* 
iicult  to  reduce  such  a  fracture,  it  is  hard 
to  get  good  functional  results,  and  that  bad 
results  often  followed.  In  his  opinion  the 
operation  was  necessary  for  the  purpose  of 
correcting  the  deformity  and  taking  the 
pressure  off  of  the  muscles,  common  nerves, 
and  blood  vessels,  which  was  causing  paraly- 
sis and  obstructing  the  circulation. 

As  a  part  of  his  deposition  Dr.  Ford 
filed  two  X-ray  photographs,  one  of  which 
he  took  before  the  operation  was  performed, 
the  other  afterwards.  These  photographs 
were  admitted  in  evidence  over  appellant's 
objection.    Conceding  the  general  rule  to  be 


not  be  revised  unless  it  appears  to  have 
been  plainly  wrong,  or  in  disregard  of  some 
rule  of  law  governing  the  rights  of  the 
parties." 

In  Mitton  v.  Cargill  Elevator  Co.  — 
Minn.  — ,  144  N.  W.  434,  it  was  held  that 
when  a  competent  witness  testifies  that  a 
photograph  correctly  represents  the  objects 
it  purports  to  portray,  it  is  not  for  the 
court  to  decide  that  the  witness  is  un- 
worthy of  belief,  or  that  the  photograph  is 
misleading. 

And  in  State  v.  Miller,  43  Or.  326,  74 
Fac.  658,  the  case  was  reversed  because  of 
the  admission  of  certain  photographs. 

In  Consolidated  Gas,  E.  L.  &  P.  Co.  v. 
State,  109  Md.  186,  72  Atl.  651,  it  is  held 
that  preliminary  verification  and  practical 
instructiveness  are  questions  for  the  court, 
and  his  discretion  in  admitting  photo- 
graphs is  not  the  subject  of  exception,  un- 
less it  is  plainly  exercised  in  an  arbitrary 
manner. ' 

And  the  court's  decision  upon  this  pre- 
liminary question  will  rarely  be  reviewed. 
Harris  v.  Ansonia,  73  Conn.  359,  47  Atl. 
672;  Hassam  v.  Safford  Lumber  Co.  82 
Vt.  444,  74  Atl.  197    {dictum). 

When  rejected  photographs  are  not  in 
the  record,  their  rejection  will  not  be  re- 
viewed on  appeal.  Whaley  v.  Vidal,  27  S.  D. 
642,  132  N.  W.  248. 

And  when  the  ground  for  rejection  does 
not  appear,  and  may  have  been  because  of 
plaintiff's  failure  to  make  out  some  pre- 
liminary matter  of  fact  to  the  judge's  satis- 
faction, his  decision  will  not  be  reversed. 
Harris  v.  Quincy,  171  Mass.  472,  50  N.  E. 
1042. 

In  Kaufman  v.  National  Lumber  Ins. 
Co.  231  Pa.  642,  81  Atl.  53,  the  court  re- 
fused to  review  the  discretion  of  the  trial 
court  in  rejecting  photographs  of  the  locus 
in  quOf  where  the  objection  to  them  was 
that  they  were  taken  without  care  by  an 
inexperienced  amateur,  and  that  th*»  jtirr 
had  viewed  the  premises  so  that  the  photo- 
graphs were  unnec<»8sary. 

Where  a  statute  made  the  allowance  of 
a  view  of  the  premises  involved  discretion- 
ary with  the  court,  it  was  held  that  the 
5f  L.R.A.(N.S.)  54 


admission  of  photographs  of  the  premises 
was  likewise  discretionary,  for  to  hold 
otherwise  would  involve  the  absurdity  of 
placing  the  admission  of  the  best  evidence 
within  the  court's  discretion,  while  the  ad- 
mission of  secondary  evidence  would  be  be- 
yond such  discretion.  Morris  v.  Territory, 
1  Okla.  Crim.  Rep.  617,  99  Pac.  760,  101 
Pac.  111. 

IV,  A8  secondary  evidetice. 

See  also  infra,  VII.  a. 

It  is  not  error  to  exclude  a  photograph 
on  the  ground  that  the  jury  has  viewed 
the  premises.  A  photograph  is  at  best 
secondary  evidence,  and,  when  direct  obser- 
vation has  been  had,  is  usually  incompe- 
tent. Dobson  V.  Philadelphia,  7  Pa.  Dist. 
R.  321. 

Nor  is  the  exclusion  of  photographs  prej- 
udicial where  the  testimony  of  witnesst»8 
is  sufiiciently  full  and  explicit  to  enable 
the  jury  to  understand  what  they  were  in- 
tended to  show.  Kansas  City  Southern  R. 
Co.  V.  Morris,  80  Ark.  528,  98  S.  W.  363, 
10  Ann.  Cas.  618. 

And  where  personal  injuries  are  perfect- 
ly capable  of  verbal  description,  it  is  error 
to  admit  photographs  of  them,  as  the  only 
reason  for  offering  them  must  have  been 
to  inflame  the  sympathies  of  the  jury.  Ci- 
rello  v.  Metropolitan  Exp.  Co.  88  N.  Y. 
Supp.  932. 

Photographs  of  gunshot  wounds  upon  a 
body,  which  are  subject  to  accurate  oral 
description,  being  neither  necessary  nor  in- 
structive and  tending  to  arouse  the  indig- 
nation of  the  jury,  should  be  excluded. 
State  V.  Miller,  43  Or.  325,  74  Pac.  658. 

But  it  has  been  held  that  the  mere  fact 
that  the  situation  shown  by  a  photograph 
may  be  verbally  described  is  no  ground  for 
excluding  it.  Zanoanella  v.  Omaha  &  C.  B. 
Street  R.  Co.  93  Neb.  774,  142  N.  W.  190. 

And  photographs  of  objects  or  places  are 
sometimes  admitted  though  the  originals 
are  also  in  evidence  or  have  been  viewed 
bv  the  iury.  Tlius,  in  Com.  v.  Best,  180 
Mass.  492,  62  N.  E.  748,  bullets  and  also 
photographs  of  them  were  put  in  evidence. 
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that  photographs  are  admissible  in  eYiden(>e 
when  their  accuracy  is  shown,  appellant  in- 
sists there  is  no  proof  showing  that  either 
of  the  photographs  admitted  in  this  case 
correctly  represented  the  condition  of  the 
arm  at  the  time  it  was  taken,  or  that  the 
photograph  taken  before  the  operation  was 
performed  represented  the  condition  of  the 
arm  as  it  was  when  it  was  last  treated  or 
seen  by  appellant.  Did  the  circuit  court 
err  in  admitting  the  photographs? 

The  general  rule  as  to  the  admission  of 
ordinary  photographs  is  stated  as  follows 
in  17  Cyc.  417:  "When,  in  an  action  for 
personal  injuries  or  other  action  of  tort,  or 
in  criminal  prosecutions,  it  becomes  ma- 
terial to  know  the  location,  surroundings, 
and  condition  of  the  premises  upon  which 


the  accident,  injury,  or  crime  in  controvervf 
occurred,  photographs  of  the  locus  in  guo^ 
if  verified  by  proof  that  they  are  true  rep- 
resentations, are  competent  evidence.  But 
the  value  and  admissibility  of  the  photo- 
graph, as  in  other  cases,  depend  upon  the 
fact  that  it  is  a  correct  representation  of 
the  place  in  question,  and  that  the  condition 
existing  when  it  was  taken  was  an  exactly 
accurate  reproduction  of  the  condition  ex- 
isting when  the  accident,  injury,  or  crime 
occurred.  Hence,  if  the  photographs  are 
taken  so  long  after  the  occurrence  that  the 
surroundings  or  conditions  have  changed, 
or  whenever  taken,  if  they  do  not  for  any 
reason  appear  to  represent  the  subject  or 
the  conditions  existing  at  the  time  of  the 
occurrence  in  controversy  in  such  a  way  aa 


Though  plaintiff  was  in  court,  and  there 
was  no  reason  why  his  injured  leg  could 
not  have  been  shown  to  the  jury,  the  ad- 
mission of  photographs  of  it  was  not  prej- 
udicial error,  where  the  descriptions  by 
witnesses  accorded  with  the  photographs 
and  defendant  made  no  request  for  a  view 
by  the  jury.  Baxter  v.  Chicago  &  N.  W.  R. 
Co.  104  Wis.  307,  80  N.  W.  644,  6  Am. 
Neg.  Rep.  746. 

The  skull  of  deceased  and  a  photograph 
thereof  wore  properly  admitted  to  be  used 
by  experts  in  explaining  their  testimony. 
Savary  v.  State,  62  Neb.  166,  87  N.  \\\ 
34. 

It  is  not  prejudicial  error  to  admit  in 
evidence  a  photograph  of  plaintiiTs  injured 
leg,  though  the  le^  was  also  exhibited  to 
the  jury.  Toledo  Traction  Co.  v.  Cameron, 
69  C.  C.  A.  28,  137  Fed.  48. 

Where  a  plaintiff  lives  in  another  state, 
nnd  is  not  present  at  the  trial,  the  pro- 
duction of  tier  photograph  as  secondary 
evidence  is  not  objectionable.  Cunnius  v. 
Reading  School  Dist.  7  Lack.  Leg.  News, 
177. 

The  trial  court  has  discretion  to  admit  a 
photograph  of  wearing  apparel  taken  from 
a  murdered  body,  although  the  apparel  is 
in  court  at  the  time  of  the  trial.  Com.  v. 
Tucker,  180  Mass.  457,  7  L.R.A.(N.S.) 
1056,  70  X.  E.  127. 

And  it  was  not  error  to  admit  a  photo- 
graph of  the  pieces  of  a  broken  knife  put 
together,  though  the  original  pieces  were 
already  in  evidence.     Ibid. 

After  a  photograph  of  a  letter  has  been 
admitted  without  objection  to  it  on  the 
ground  that  it  is  secondary  evidence,  it 
can  be  excluded  onlv  by  a  motion  to  strike. 
Frank  v.  Berry,  128  Iowa,  223,  103  N.  W. 
358. 

V.  Of  persons. 

a.  In  general, 

A  photograph  may  be  admitted  to  show 
the   appearance   of   a   person   at   a   certain 
time.     Hoyt    v.    Chicago    City    R.    Co.    166 
111.  App.  361. 
51  L.R.A.(N.S.) 


So,  a  photograph  showing  plaintiff  in 
an  action  for  personal  injuries,  walking  to 
the  courthouse,  apparently  in  good  physical 
condition,  was  evidence  for  the  considera- 
tion of  the  jury,  but  it  would  have  been 
error  for  the  court  to  have  directed  par- 
ticular attention  to  it.  Simpson  v.  Peoria 
R.  Co.  179  111.  App.  307. 

In  Davis  v.  Seaboard  Air  Line  R.  Co. 
136  N.  C.  116,  48  S.  E.  591,  1  Ann.  Gas. 
214,  photographs  of  a  child  taken  just  be- 
fore its  injury,  and  also  thereafter  before 
its  death,  were  admitted. 

A  full  length  photograph  of  deceased  was 
properly  admitted  to  rebut  testimony  of 
defendant  that  he  was  smaller  than  de- 
ceased, when  the  witness  who  identified 
the  photograph  was  also  represented  in  it 
and  was  about  tlie  same  distance  from  the 
camera  as  deceased.  Com.  v.  Keller,  191 
Pa.  122,  43  Atl.  198. 

Photographs  of  the  body  of  a  girl  whose 
death  it  was  claimed  was  caused  by  defend- 
ant's brutal  treatment  were  properly  ad- 
mitted if  measurably  true  representations 
of  it  as  it  appeared  after  death.  Young  v. 
State,  49  Tex.  Crim.  Rep.  207,  92  S.  W. 
841. 

Negatives  found  near  the  scene  of  a  burg- 
lary, and  claimed  to  be  photographs  of  de- 
fendants, who  were  on  trial  for  the  burg- 
larv,  were  properlv  admitted.  Russell  v. 
State,  ~  Ala.  —,'^38  So.  291. 

Photographs  of  an  injured  person  which 
correctly  represent  his  appearance  shortly 
after  the  injury  are  not  rendered  inadmis- 
sible by  the  fact  that  his  appearance  as 
shown  by  them  is  likely  to  awaken  sym- 
pathy in  the  minds  of  the  jury.  People's 
Gaslight  &  Coke  Co.  v.  Amphlett,  93  IIL 
App.  194. 

But  the  introduction  of  the  photographs 
of  a  beautiful  woman  for  whose  death  her 
husband  and  children  are  suing  could  but 
introduce  the  personal  element  where  pe- 
cuniary damages  alone  should  be  con- 
sidered, and  is  reversible  error.  Smith  v. 
Lehigh  Vallev  R.  Co.  177  N.  Y.  379,  69 
N.  E.  729. 

So,  also,  photographs  showing  a  woman's 
injured  foot  in  aggravated  aspects,   liable 
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to  be  instructive,  they  will  be  rejected. 
Moreover,  where  the  photograph  is  not 
offered  as  a  mere  general  representation  of 
the  locus  in  quo,  but  to  show  distances,  rela- 
tive sizes,  or  locations  of  objects,  it  may  be 
very  deceptive  and  misleading,  and  it  seems 
that  much  more  convincing  proof  of  its  ac- 
curacy is  required  than  in  ordinary  cases." 
The  rule  above  announced  is  equally  ap- 
plicable to  X-ray  photographs.  In  the  vol- 
ume above  quoted  from,  at  page  420,  it  is 
said:  "While  a  picture  produced  by  an 
X-ray  cannot  be  verified  as  a  true  repre- 
sentation of  the  subject  in  the'  same  way 
that  a  picture  made  by  a  camera  can  be, 
the  rule  in  regard  to  the  use  of  ordinary 
photographs  on  the  trial  of  a  cause  applies 
to   photographs   of   the   internal   structure 


and  conditions  of  the  human  body  taken  by 
the  aid  of  X-rays,  when  verified  by  proof 
that  they  are  a  true  representation." 

A  photograph  is  only  a  pictured  descrip- 
tion of  what  the  witness  saw,  and  is  there- 
fore admissible,  if  the  fact  is  relevant.  The 
use  of  maps,  models,  diagrams,  and  photo- 
graphs, as  testimony  to  th^  objects  repre- 
sented, rests  fundamentally  on  the  theory 
that  they  are  the  pictorial  communications 
of  a  qualified  witness,  who  uses  this  method 
of  communication  instead  of,  or  in  addition 
to,  some  other  method.  1  Wigmore,  £v. 
§  793. 

In  1  Wigmore  on  Evidence,  §  792  (3),  it 
is  further  said:  "The  objection  that  a 
photograph  may  be  so  made  as  to  misrepre- 
sent the  object  is  genuinely  directed  against 


to  arouse  the  sympathy  of  the  jury,  are 
inadmissible  in  an  action  by  her  husband 
for  nursing,  medical  attendance,  and  loss 
of  services  and  society,  where  there  was 
other  evidence  showing  the  expense  and  the 
extent  of  her  impaired  condition.  Selleck  v. 
Janesville,  104  Wis.  570,  47  L.R.A.  691, 
76  Am.  St.  Rep.  892,  80  N.  W.  944. 

And  where  a  homicide  occurred  as  the 
result  of  mistreatment  of  defendant's  sister 
by  her  husband,  which  it  was  claimed  had 
made  her  a  physical  wreck  in  a  few  months, 
and  defendant  had  put  in  evidence  as  to 
her  physical  condition  and  appearance  be- 
fore her  marriage,  it  was  not  error  to  ex- 
clude a  photograph  of  her,  taken  before 
her  marriage,  as  a  photograph  of  a  beauti- 
ful woman,  together  with  evidence  offered 
that  defendant  brooded  over  this  picture  of 
his  sister,  would  be  likely  to  distract  the 
attention  of  the  jury  from  the  main  issues. 
Willis  V.  State,  49  Tex.  Crim.  Rep.  139, 
90  S.  W.  1100. 

It  was  within  the  discretion  of  the  trial 
court  to  exclude  photographs  of  assured 
in  an  action  on  a  life  insurance  policy, 
where  the  photograph  was  offered  by  de- 
fendant, and  was  taken  under  unfavorable 
circumstances  by  a  person  employed  by  de- 
fendant more  than  a  year  after  the  date  of 
the  policy,  and  when  the  condition  of  the  as- 
sured's  health  had  changed.  Dolan  v.  Mu- 
tual Reserve  Fund  Life  Asso.  173  Mass. 
197,  53  N.  E.  398.  The  nature  of  the 
photograph  involved  in  this  case  is  shown 
in  a  footnote  by  the  reporter,  which  ap- 
pears only  in  the  official  report. 

Where  a  material  issue  was  the  appear- 
ance as  to  age  of  a  young  girl  at  the  time 
of  her  employment,  it  was  error  to  admit 
a  photograph  of  her  in  her  communion 
dress  taken  a  year  before  she  was  em- 
ployed, because  it  would  necessarily  be  mis- 
lenoling  on  account  of  the  rapid  changes  in 
persons  of  her  age.  Dresch  v.  Elliott,  137 
App.  Div.   252,   122  N.  Y.   Supp.  14. 

A   photograph  of   a  testator  is  inadmis- 
sible   upon   the   issue   of   testamentary    ca- 
pacity.    Varner  v.  Varner,   16  Ohio  C.  C. 
.{86,  9  Ohio  C.  D.  273. 
51  L.R,A.(N.S,) 


b.  For  identification. 

The  fact  that  a  photograph  used  to  iden- 
tify accused  was  taken  by  a  police  officer 
after  his  arrest  is  no  ground  lor  excluding 
it.  Shaffer  v.  United  States,  24  App.  D. 
C.  417. 

In  State  v.  Hasty,  121  Iowa,  507,  96 
N.  W.  1115,  a  prosecution  for  adultery,  a 
photograph  of  defendant's  paramour  was 
held  admissible  to  identify  ner  as  the  fe- 
male with  whom  he  lived  in  another  state. 

A  photograph  of  defendant  taken  from 
the  Rogues'  Gallery  is  admissible  to  iden- 
tify him.  Com.  v.  Johnson,  199  Mass.  55, 
85  N.  E.  188. 

Where  there  was  some  testimony  as  to 
a  change  in  the  appearance  of  accused  due 
to  his  wearing  glasses,  which  he  refused  to 
remove,  a  photograph  taken  of  him  with- 
out glasses  was  admissible  to  aid  in  his 
identification.  People  v.  Carey,  125  Mich. 
635,  84  N.  W.  1087. 

In  State  v.  Fulkerson,  97  Mo.  App.  599, 
71  S.  W.  704,  a  photograph  of  defendant 
by  which  prosecuting  witness  had  first 
identified  him  as  her  assailant  was  ad- 
mitted in  evidence. 

Where  a  physician  who  performed  an  au- 
topsy did  not  personally  know  deceased,  a 
photograph  of  liim  in  life  was  admissible 
to  enable  the  physician  to  identify  it  as 
that  of  the  person  upon  whom  he  per- 
formed the  autopsy.  State  v.  Finch,  54 
Or.  482,  103  Pac.  505. 

And  where  a  trial  was  held  four  years 
after  a  burglary  was  committed,  it  was 
proper  to  admit  photographs  of  those  ac- 
cused, which  were  shown  to  be  good  like- 
nesses of  them  at  about  the  time  of  the 
crime,  to  establish  their  identity  by  wit- 
nesses who  testified  that  they  were  shown 
the  photographs  shortly  after  the  burglary, 
and  were  then  able  to  identify  them  as  pic- 
tures of  men  they  saw  in  the  vicinity  on 
the  day  the  crime  was  committed.  Con- 
sidine  v.  United  States,  50  C.  C.  A.  272,  112 
Fed.  342,  writ  of  certiorari  denied  in  184 
U.  S.  699,  46  L.  ed.  765,  22  Sup.  Ct.  Rep. 
938, 
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its  testimonial  soundness;  but  it  is  of  no 
validity.  It  is  true  that  a  photograph  can 
be  deliberately  so  taken  as  to  convey  the 
most  false  impression  of  the  object.  But 
so  also  can  any  witness  lie  in  his  words.  A 
photograph  can  falsify  just  as  much  and  no 
more  than  the  human  being  who  takes  it 
or  verifies  it.  The  fallacy  of  argument  oc- 
curs in  assuming  that  the  photograph  can 
come  in  testimonially  without  a  competent 
person's  oath  to  support  it.  If  a  qualified 
observer  is  found  to  say,  *This  photograph 
represents  the  fact  as  I  saw  it/  there  is  no 
more  reason  to  exclude  it  than  if  he  had 
said,     'The  following  words  represent  the 


fact  as  I  saw  it/  which  is  always  in  effect 
the  tenor  of  a  witness's  oath.  If  no  witness 
has  thus  attached  his  credit  to  the  photo- 
graph, then  it  should  not  come  in  at  all. 
any  more  than  an  anonymous  letter  sbcmld 
be  received  as  testimonv.  There  can  be  no 
middle  ground  between  these  two  conse- 
quences." 

If,  however,  the  photograph  should  not 
represent  the  fact  as  the  witness  saw  it, 
it  is  not  admissible;  and  the  only  person 
who  can  show  that  it  does  represent  the 
fact  as  the  witness  saw  it  is  the  witness 
Iiimself.  It  necessarily  follows,  therefore, 
that,  where  the  witness  fails  to  make  an 


But  in  Stiasny  v.  Metropolitan  Street  R. 
Co.  58  App.  Div.  172,  68  N.  Y.  Supp.  694, 
aflirmed  without  opinion  in  172  N.  Y.  656, 
65  N.  £.  1122,  it  was  held  that  a  photo- 
graph of  plaintiff  was  inadmissible  to  con- 
tradict the  description  of  him  given  by 
witnesses  who  claimed  to  have  seen  him  at 
the  time  he  was  injured,  without  first 
showing  it  to  the  witnesses  and  asking 
them  whether  it  was  a  photograph  of  the 
person  they  saw  injured. 

c.  Of  part  of  body. 

Photographs  of  the  head  and  face  of  de- 
ceased, taken  shortly  after  discovery  of  the 
body,  were  properly  admitted  to  show 
marks  and  bruises  thereon  corresponding  to 
those  which  would  be  inflicted  by  the  pe- 
culiar kind  of  hatchet  used  in  the  estab- 
lishment where  defendant  worked.  People 
V.  Rogers,  163  Cal.  476,  126  Pac.  143. 

Photographs  of  the  body  of  deceased, 
showing  the  entrance  and  exit  of  a  bullet, 
were  admissible  as  illustrating  how  he 
was  killed.  People  v.  Lee  Nam  Chin,  — 
Cal.  — ,  137  Pac.  917. 

In  State  v.  Bailoy,  79  Conn.  589,  65  Atl. 
951,  where  the  skull  of  a  murdered  man 
was  admitted  in  evidence,  there  was  no  error 
in  admitting  duly  authenticated  photo- 
graphs of  the  skull,  taken  before  the  brain 
had  been  removed,  for  the  purpose  of  show- 
ing the  condition  of  the  skull  and  its  in- 
terior and  the  injury  to  the  skull  and 
brain. 

Properly  authenticated  photographs  of 
the  body  of  a  murdered  person  are  admis- 
sible to  show  the  location  and  nature  of 
wounds  thereon,  and  the  fact  that  defend- 
ant admits  the  location  and  character  of 
the  wounds  does  not  render  them  inadmis- 
sible. State  V.  Powell,  6  Penn.  (Del.) 
24,  61  Atl.  966. 

Photographs  of  a  person  correctly  show- 
ing the  injury  sued  for  are  admissible. 
Fuller  V.  Kelso,  163  111.  App.  676. 

Photographs  of  part  of  plaintiff's  body, 
showing  the  injury  for  which  recovery  is 
sought,  are  admissible  when  relevant  and 
properly  verified.  ^fcKarren  v.  Boston  & 
N.  Street  R.  Co.  104  l^Iass.  179,  80  N.  E. 
477.  10  Ann.  Cas.  961. 

In  an  action  for  injuries  received  on  a 
5 J  L.R,A.(X.S.) 


defective  sidewalk,  a  photograph  taken 
some  weeks  after  the  injury,  showing  a  sore 
which  had  developed,  was  held  admissible. 
Davis  V.  Adrian,  147  Mich.  300,  110  N.  W. 
1084. 

Photographs  showing  the  wounds  of  de- 
ceased before  they  had  been  altered  by  sur- 
geons are  admissible  in  a  prosecution  for 
murder,  they  being  illustrative  and  instruc- 
tive in  connection  with  the  testimony  of 
the  doctor  and  other  witnesses.  State  v. 
Roberts,  28  Nev.  377,  82  Pac.  100. 

Photographs  of  plaintiff,  a  gymnast, 
showing  his  legs  as  they  appeared  before 
the  injury  complained  of,  were  held  admis- 
sible in  Cincinnati,  II.  &  D.  R.  Co.  v.  De 
Onzo,  87  Ohio  St.   109,   100  N.  E.  320. 

Photographs  of  deceased  showing  the 
gunshot  wounds  from  which  he  died  are 
admissible  to  show  the  location  and  direc- 
tion of  the  wounds,  the  position  he  was  in 
at  the  time  defendant  shot  him  being  ma- 
terial on  the  issue  of  self-defense.  Morris 
V.  State,  6  Okla.  Crim.  Rep.  29,  115  Pac. 
1030.  ^ 

Photographs  of  the  wounds  on  the  head 
of  deceased,  after  proof  of  their  accuracy, 
are  admissible  in  a  prosecution  for  murder. 
Smith  V.  Territorv,  11  Okla.  669,  69  Pac. 
805. 

It  was  not  error  to  admit,  in  connection 
with  expert  testimony,  a  photograph  of 
the  brain  of  deceased  after  part  of  the 
skull  was  removed,  it  being  charged  that  he 
was  killed  by  a  blow  on  the  head.  Monson 
V.  State,  —  Tex.  Crim.  Rep.  — ,  63  S.  W. 
647. 

Photographs  of  the  left  hand  of  defend- 
ant, taken  with  his  consent,  after  due 
warning,  were  properly  admitted  to  show  a 
correspondence  between  a  peculiarly  formed 
finger  on  the  hand  and  marks  left  at  the 
scene  of  a  homicide.  Powell  v.  State,  60 
Tex.  Crim.  Rep.  592,  99  S.  W.  1005. 

It  was  not  an  abuse  of  the  discretion  of 
the  court  to  admit  photographs  of  prose- 
cuting witness  showing  injuries  received  at 
the  time  of  the  robbery,  they  being  shown 
to  be  correct  representations  of  the  injuries 
at  the  time  they  were  inflicted,  except  as 
thev  would  naturallv  change  in  five  or  six 
davs.  State  v.  Fatch-Mohamed,  —  Wash. 
— ,'  136  Pac.  676. 

The    admission    of    a    photograph    of    a 
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X-ray  photograph  admissible  by  testifying 
to  its  accuracy,  it  is  not  admissible  and 
should  be  rejected.  This  rule  is  recognized 
by  all  the  authorities.  See  Stewart,  Legal 
Medicine,  §  13;  2  Wharton  &  M.  S.  Med. 
Jur.  §  564;  3  Witthaus  &  B.  Med.  Jur. 
§  779. 

In  1  Grecnleaf  on  Evidence,  10th  ed. 
§  439h,  it  is  said:  "The  use  of  photographs 
taken  by  the  vacuum  tube — ROntgen  rays 
— may  involve  slightly  different  principles. 
Since  the  operator  will  usually  not  have 
perceived  the  object,  usually  a  concealed 
bone,  which  his  ordinary  organs  of  vision, 
he  will  not  be  able  to  put  forward  the  pho- 1 


tograph  as  corresponding  to  the  results  of 
his  own  observation;  nevertheless,  if  he 
can  testify  that  the  process  is  known  to  him 
(by  experience  or  otherwise)  to  give  correct 
representations,  the  photograph  is  in  effect 
supported  by  his  testimony  and  stands  on 
the  same  footing  as  a  photograph  of  an  ob- 
ject whose  otherwise  invisible  details  have 
been  rendered  discernible  by  a  magnifying 
lens." 

The  rule  above  announced  has  been  more 
than  once  approved  by  this  court.  See 
Louisville  &  M.  R.  Co.  v.  Brown,  127  Ky. 
746,  13  L.R.A.(N.S.)  1135,  106  S.  W.  795, 
and  Bowling  Green  Gaslight  Co.  v.  Dean, 


young  woman  showing  a  rear  view,  nude 
from  below  the  shoulders  to  mid-thigh,  was 
grossly  improper.  If  the  condition  of  any 
private  part  of  the  body  of  any  party  male 
or  female  is  material,  it  should  be  private- 
ly examined  by  experts  out  of  court,  and 
expert  testimony  given  of  it.  Guhl  v. 
Whitcomb,  109  Wis.  69,  83  Am.  St.  Rep. 
889,  85  N.  W.  142. 

VI.  Of  places, 

a.  In  general. 

Properly  authenticated  photographs  of 
land  are  admissible  to  enable  a  witness  to 
explain  his  testimony  as  to  the  effect  of 
the  diversion  of  water  upon  the  land. 
Pickett  v.  Atlantic  Coast  Line  R.  Co.  153 
N.  C.  148,  69  S.  E.  8. 

But  in  an  action  for  flooding  land,  photo- 
graphs of  rivers  tributary  to  the  one  Caus- 
ing the  flood,  without  evidence  as  to  the 
time  the  condition  shown  continued,  or  as 
to  the  depth  or  volume  of  the  water  shown, 
were  held  inadmissible.  Zinser  v.  Sanitary 
Dist.  175  111.  App.  9. 

In  an  action  for  damages  for  changing 
the  grade  of  a  street,  photographs  of  the 
place  after  the  change  was  completed  are 
admissible.  Robinson  v.  St.  Joseph,  97  Mo. 
App.  503,  71  S.  W.  465. 

A  photograph  of  plaintiTs  property, 
taken  ten  or  eleven  years  before  an  injury 
thereto  by  a  change  of  the  grade  of  a  side- 
walk, was  properly  admitted  to  show  the 
relative  elevations  of  the  property  and  the 
sidewalk.  Grand  Park  v.  Trah,  115  111. 
App.  291,  appealed  on  other  grounds,  and 
affirmed  in  218  111.  516,  75  N.  E.  1040. 

In  Raab  v.  Roberts,  30  Ini.  App.  6,  64 
N.  E.  618,  65  N.  E.  191,  it  was  held  that 
a  photograph  of  a  house  in  front  of  which 
it  was  proposed  to  take  a  strip  of  land  for 
improvement  of  a  highway  was  admissible 
to  show  the  width  of  the  strip,  its  proxim- 
ity to  the  highway,  and  the  character  of 
the  improvement  affected. 

And  in  Beals  v.  Brookline,  174  Mass.  1, 
54  N.  E.  339,  the  admission  of  photographs 
of  property  before  improvements  were 
made,  assessments  for  which  were  being  re- 
sisted, was  held  a  proper  exercise  of  the 
court's  discretion 
51  L.R.A.(N.S.) 


I  Photographs  taken  at  points  not  ma- 
terial to  the  controversy  are  properly  ex- 
cluded. Whaley  v.  Vidal,  27  S.  D.  642,  132 
N.  W.  248. 

And  there  was  no  error  in  excluding 
photographs  of  premises  which  did  not  fair- 
ly represent  anything  in  a  way  that  could 
be  of  assistance  to  the  jury.  Harris  v. 
Ansonia,  73  Conn.  359,  47  Atl.  672;  Schnei- 
der V.  North  Chicago  Street  R.  Co.  80  111. 
App.  306. 

While  great  care  should  be  exercised  in 
receiving  photographs  showing  elevations, 
they  may  be  received  when  properly  veri- 
fied. Sherlock  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  24  N.  D.  40,  138  N.  W. 
976. 

h.  Scene  of  accident. 

1.  Generally. 

Photographs  of  the  scene  of  a  personal 
injury  are,  as  a  general  rule,  admissible 
'when  properly  authenticated.  Chicago  & 
A.  R.  Co.  v.  Myers,  86  111.  App.  401;  Chi- 
cago &  E.  I.  R.  Co.  V.  Lawrence,  96  111. 
App.  635;  Wabash  R.  Co.  v.  Prast,  101 
111.  App.  167;  Vanarsdall  v.  Louisville  & 
N.  R.  Co.  23  Ky.  L.  Rep.  1666,  65  S.  W. 
858;  Sterling  v.  Detroit,  134  Mich.  22, 
95  N.  W.  986;  Forseth  v.  Iron  River  Lum- 
ber Co.  142  Wis.  87,  124  N.  W.  1036. 

So,  it  is  error  to  exclude  photographs  of 
the  scene  of  an  accident,  taken  at  a  time 
when  the  place  was  in  the  same  condition 
as  when  the  accident  occurred,  where  there 
is  nothing  in  the  evidence  or  in  the  photo- 
graphs themselves  tending  to  discredit 
their  accuracy.  Lake  Erie  &  W.  R.  Co.  v. 
Wilson,  189  III.  89,  59  N.  E.  573. 

In  Wabash  R.  Co.  v.  Farrell,  79  111. 
App.  508,  it  was  held  that  a  photograph  of 
the  scene  of  an  accident  should  not  be  re- 
ceived in  evidence  in  the  absence  of  clear 
proof  that  the  conditions  were  the  same  as 
when  the  accident  occurred. 

This,  however,  is  a  stricter  rule  than  is 
adopted  in  most  cases. 

Thus,  a  fair  representation  of  the  prcneral 
features  of  the  place  is  sufficient.  Warner 
V.  Randolph,  18  App.  Div.  458,  45  N.  Y. 
Supp.  1112. 

And  photographs  of  the  scene  of  an  acci- 
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142  Ky.  686,  134  S.  W.  1115.  In  the  last- 
named  case  we  said:  "Of  course,  the  ac- 
curacy of  a  photograph  as  a  correct  repro- 
duction of  what  it  purported  to  show  should 
be  established  to  the  satisfaction  of  the 
court  before  being  admitted  as  evidence, 
but  when  its  accuracy  is  shown,  we  have  no 
doubt  of  its  admissibility.  Wigmore,  £v. 
§§  790-797 ;  Louisville  &  N.  R.  Co.  v.  Brown, 
127  Ky.  732,  13  L.R.A.(N.S.)  1135,  106  S. 
W.  795;  Iliggs  v.  Minnesota,  St.  P.  &  S.  Ste. 
M.  R.  Co.  16  N.  D.  446,  15  L.R.A.(N.S.) 
1162,  114  N.  W.  722,  15  Ann.  Gas.  97; 
Dederichs  v.  Salt  Lake  City  R.  Co.  35  L.R.A. 


802,  and  note,  (14  Utah,  137,  46  Pac.  636  i  ; 
2  Elliott,  £v.  §§  1224-1228."  See  also 
Geneva  v.  Burnett,  65  Keb.  464,  58  L.R.A. 
287,  101  Am.  St.  Rep.  628,  91  N.  W.  275, 
12  Am.  Neg.  Rep.  104;  Mauch  v.  Hartford, 
112  Wis.  50,  87  N.  VV.  816,  11  Am.  Neg. 
Rep.  63 ;  Miller  v.  Mintun,  73  Ark.  183,  83 
S.  W.  918;  Bruce  v.  Beall,  99  Tcnn.  303, 
41  S.  W.  445;  Elzig  v.  Bales,  135  Iowa,  208, 
112  N.  W.  540;  Eckels  v.  Boylan,  136  IlL 
App.  265. 

Applying  this  well-settled  rule  to  the 
facts  of  this  case,  it  is  apparent  that  appel- 
lee failed  to  establish  the  preliminary  re- 


dent  are  admissible  if  there  have  not  been 
such  changes  between  the  time  of  the  acci- 
dent and  that  when  the  photographs  were 
taken  as  to  destroy  the  substantial  identity 
of  the  place.  Pruner  v.  Detroit  United  R. 
Co.  173  Mich.  146,  139  N.  W.  4S;  Beardslee 
v.  Columbia  Twp.  188  Pa.  496,  68  Am.  St. 
Rep.  883,  41  Atl.  617. 

Photographs  of  a  portion  of  a  railroad 
and  highway  near  a  crossing  where  an 
accident  occurred  were  admissible,  though 
they  did  not  show  every  possible  view  of 
the  crossing  that  might  have  been  taken. 
Illinois  Southern  R.  Co.  v.  Ilaycr,  225  111. 
613,  80  N.  E.  316,  affirming  128  111.  App. 
315. 

Photographs  of  the  scene  of  an  accident 
at  a  railway  crossing,  taken  a  month  after 
the  accident,  changes,  if  any,  being  ex- 
plained by  the  evidence,  which  would  tend 
to  show  some  things  material  to  the  case, 
should  have  been  admitted.  Wabash  R.  Co. 
V.   Jenkins,   84   111.   App.  511. 

Photographs  which  correctly  show  the 
premises  where  an  accident  occurred,  ex- 
cept that  there  was  snow  on  the  ground 
when  they  were  taken,  about  a  month  after 
the  accident,  were  held  to  be  admissible  in 
Fitzgerald  v.  Iledstrom,   98  111.  App.   109. 

And  to  the  same  effect  is  Considine  v. 
Dubuque,  126  Iowa,  283,  102  N.  W.  102, 
where  ice  and  snow  present  at  the  time  of 
the  accident  were  gone  when  the  photo- 
graph was  taken. 

Photographs  which  correctly  represent 
an  obstruction  in  a  street  arc  admissible 
in  connection  with  other  evidence,  in  an 
action  for  injuries  resulting  from  such  ob- 
struction. Huntington  v.  Lusch,  33  Ind. 
App.  476,  70  N.  E.  402. 

Photographs  of  a  defective  street  taken 
before  any  material  change  had  been  made 
in  it,  which  the  witnesses  agreed  fairly 
represented  its  condition  at  the  time  of  the 
accident,  were  admissible.  Louisville  v. 
Arrowsmith,  145  Ky.  498,  140  S.  W.  1022. 

Photographs  of  a  sidewalk  taken  several 
days  after  plaintiff's  injury  thereon  should 
be  admitted  for  what  they  are  wortli  as  il- 
lustrations of  plaintiff's  testimony,  not  as 
independent  evidence.  Baustian  v.  Young, 
152  Mo.  317,  75  Am.  St.  Rep.  402,  53  S. 
W.  921. 

Photographs  of  a  sidewalk  where  plain- 
tiff was  injured  were  not  rendered  inadmis- 
51  L.R.A.{N.S.) 


sible  because  they  showed  800  to  1,000  feet 
of  the  walk  beside  the  actual  spot  where 
the  injury  occurred,  especially  as  the  in- 
structions charged  the  jury  to  find  that  the 
injury  occurred  at  the  place  specified.  Diel 
V.  Ferguson,  158  Mo.  App.  286,  138  S.  W. 
545. 

A  photograph  of  a  building  where  plain- 
tiff was  injured  was  admissible  though 
taken  a  considerable  time  after  the  acci- 
dent, there  being  no  claim  that  the  place 
had  changed  materiallv.  Leeds  v.  New 
York  Teleph.  Co.  79  App.  Div!  121,  80 
N.  Y.  Snpp.  114,  reversed  on  other  grounds 
in  178  N.  Y.  118,  70  N.  E.  219. 

Photographs  of  a  hallway,  taken  by  flash 
light,  were  admissible  to  show  the  construc- 
tion of  a  staircase  and  its  situation  in  the 
hall  way,  though  they  could  not  aid  the 
jury  on  the  question  of  the  sufficiency  of 
the  lighting  of  the  hall  way.  Bretsch  v. 
Carsten,  82  App.  Div.  399,  81  N.  Y.  Supp. 
808. 

The  objection  to  a  photograph  of  a  hole 
in  a  street,  that  it  was  taken  several 
months  after  the  accident,  was  rendered  in- 
effectual by  proof  that  it  represented  it  as 
it  was  then,  except  that  the  hole  did  not 
appear  to  be  quite  so  deep  when  the  photo- 
graph was  taken.  Miller  v.  New  York, 
104  App.  Div.  33,  93  N.  Y.  Supp.  227. 

In  Morrow  v.  Gaffney  Mfg.  Co.  70  S.  C. 
242,  49  S.  E.  573,  a  witness  was  permitted 
to  use  a  photograph  of  a  room  in  another 
factory  than  the  one  in  which  an  accident 
occurred,  for  the  purpose  of  illustrating  his 
testimony. 

But  photographs  of  the  scene  of  an  acci- 
dent are  inadmissible  when  they  are  not 
so  taken  as  to  correctly  exemplify  the  act- 
ual situation  and  surroundings  at  the  time 
of  the  accident.  Chicago  &.  E.  I.  R.  Co.  v. 
Crose,  214  111.  602,  105  Am.  St.  Rep.  135, 
73  N.  E.  865. 

So,  a  photograph  taken  so  long  after  an 
accident  that  it  does  not  fairly  represent 
the  place  where  it  occurred  is  inadmissible. 
Iroquois  Furnace  Co.  v.  McCrea,  191  111. 
340,  61  N.  E.  79,  affirming  91  111.  App. 
337:  Chicago  &  A.  R.  Co.  v.  Corson,  198 
111.  98,  64  N.  E.  739. 

A  photograph  of  the  scene  of  an  accident, 
taken  by  an  amateur  two  years  after  the 
accident,  which  is  at  variance  with  testi- 
mony given  by  each  party,   should  not  Ul* 
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quirements  necessary  to  make  the  photo- 
graphs admissible.  Dr.  Ford  merely  states 
that  he  took  the  photographs.  He  does  not 
state  that  they  correctly  represent  what  he 
saw,  or  how  they  were  taken,  or  that  he  had 
ever  taken  an  X-ray  photograph  before,  or 
knew  anything  about  how  they  ought  to  be 
taken.  We  are  given  no  assurance  as  to 
the  character  or  accuracy  of  his  X-ray 
machine,  or  its  condition  or  working  order. 
While  it  may  not  be  necessary  to  establish 
all  of  these  facts  in  order  to  make  the  photo- 
graphs admissible  under  the  rule  above 
stated,  it  is  clear  the  rule  requires  that  the 


accuracy  of  the  photographs  must  be  so 
established,  for,  if  they  do  not  show  what 
the  witness  saw,  they  have  no  place  in  the 
case.  In  this  respect  the  testimony  of  Dr. 
Ford  is  wholly  insufficient;  and,  as  no  other 
witness  testified  upon  this  subject,  the  cir- 
cuit court  should  have  sustained  appellant's 
objection  to  the  admission  of  the  photo- 
graphs. In  view  of  the  conclusion  reached, 
it  is  unnecessary  to  consider  the  other 
errors  assigned. 

For  the  error  above  indicated,  the  judg- 
ment is  reversed,  and  the  case  remanded  for 
a  new  trial. 


admitted.     Chicago  v.  Vesey,  105  111.  App. 
191. 

And  a  photograph  showing  a  stone  pile, 
taken  three  months  after  an  injury,  is  in- 
admissible where  one  of  plaintiff's  witness- 
es testified  that  the  stone  pile  causing  the 
injury  was  removed  three  days  after  the 
accident,  so  that  if  there  was  a  stone  pile 
there  when  the  photograph  was  taken,  it 
could  not  have  been  the  one  causing  the  in- 
jurv.  Buck  V.  McKeesport,  223  Pa.  211,  72 
Atf.  514. 


2.  Railroad  wrecks. 

Photographs  taken  just  after  a  derail- 
ment are  admissible  in  an  action  for  in- 
juries received  in  the  accident.  Bach  v. 
Iowa  C.  R.  Co.  112  Iowa,  241,  83  N.  W. 
959. 

And  a  photograph  of  a  wreck,  the  ac- 
curacy of  which  is  sworn  to  by  the  one 
who  took  them,  is  admissible  in  an  action 
for  personal  injuries.  Louisville  &  N.  R. 
Co.  v.  Brown,  127  Ky.  732,  13  L.R.A.(N.S.) 
1135,  106  S.  W.  795. 

Photographs  correctly  showing  the  condi- 
tion of  a  trestle,  track,  and  car  shortly  aft- 
er an  accident  are  admissible.  Kirkpat- 
rick  V.  Metropolitan  Street  R.  Co.  211  Mo. 
68,  109  S.  W.  682. 

It  was  proper  to  admit  photographs  of  a 
wreck  in  which  plaintiff  was  injured,  show- 
ing the  derailed  train,  overturned  engine,  and 
broken  cars,  and  a  derailed  car  of  stone  in 
front  of  the  engine,  where  they  were  taken 
the  same  day  and  were  correct  representa- 
tions of  the  situation.  St.  Louis  &  S.  F. 
R.  Co.  V.  Nibhols,  39  Okla.  522,  136  Pac. 
169. 

Though  some  work  has  been  done  on  a 
wreck,  photographs  of  it  are  admissible  to 
show  the  force  of  the  impact,  if  the  changes 
made  are  not  so  material  as  to  destroy 
their  value  for  that  purpose.  Mavnard  v. 
Oregon  R.  &  Nav.  Co.  46  Or.  15,  68  L.R.A. 
477,  78  Pac.  983. 

Sot  it  was  not  error  to  admit  a  photo- 
graph of  a  car  which  was  wrecked  in  a  col- 
lision, taken  soon  thereafter,  for  the  pur- 
pose of  showing  the  force  of  the  collision, 
though  before  the  photograph  was  taken, 
the  colliding  engine  had  backed  away  and 
men  were  at  work  on  the  car.  Halloran  v. 
51  L.R.A.(X.S.) 


New  York,  N.  H.  &  H.  R.  Co.  211  Mass.  132, 
97  N.  E.  631. 

And  photographs  which  tended  to  show 
physical  conditions  existing  at  the  time, 
and  also  threw  light  on  the  rate  of  speed 
cars  were  traveling  at  the  time  of  a  colli- 
sion, were  properly  admitted.  Edge  v. 
Southwest  Missouri  Electric  R.  Co.  206  Mo. 
471,  104  S.  W.  90. 

Although  the  seriousness  of  a  collision 
is  not  denied,  plaintiff,  who  was  injured  in 
it,  has  a  right  to  have  photographs  of  it 
admitted  when  proved  to  be  correct.  Den- 
ver &  R.  G.  R.  Co.  V.  Roller,  49  L.R.A.  77, 
41  C.  C.  A.  22,  100  Fed.  738. 

And  though  the  only  issue  is  the  amount 
of  damages,  liability  being  admitted,  pho- 
tographs of  a  wreck  are  admissible  to  show 
the  force  of  the  impact  and  probability  of 
injury  to  plaintiff,  who  was  a  passenger. 
Taylor  v.  Spokane,  P.  &  S.  R.  Co.  72  Wash. 
378,  130  Pac.  606. 

8.  Showing  repairs  after  accident. 

Generally,  as  to  evidence  of  repairs  made 
or  precautions  taken  after  an  accident,  sec 
note  in  32  L.R.A.(N.S.)   1127. 

Where  negligence  was  charged  against  an 
electric  railway  in  not  providing  guard 
rails  or  other  obstructions  to  prevent  de- 
railed cars  from  going  into  a  pond,  and 
photographs  taken  the  day  of  the  accident 
had  l^n  admitted,  other  photographs  tak- 
en after  a  guard  rail  and  fence  had  been 
erected  were  properly  excluded,  as  their  ad- 
mission would  have  enabled  plaintiff  indi- 
rectly to  get  improper  evidence  before  the 
jury.  Donovan  v.  Connecticut  Co.  84  Conn. 
531,  80  Atl.  779. 

But  while  photographs  of  a  repaired 
sidewalk  would  not  be  admissible  to  show 
defendant's  negligence,  their  admission 
would  not  be  prejudicial  when  defendant 
had  already  given  evidence  that  the  re- 
pairs had  been  made.  San  Antonio  v.  Tal- 
erico,  —  Tex.  Civ.  App.  — ,  78  S.  W.  28. 

And  where  the  extent  of  the  hole  was 
in  issue,  photographs  of  the  place  after  re- 
pairs were  made  by  a  cement  patch  were 
admissible,  in  connection  with  other  tes- 
timony, to  show  the  extent  of  the  hole. 
Ibid. 

Photographs  of  the  scene  of  an  accident 
are   admissible   where   the   conditions   have 
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Bot  been  changed;  and  where  defendant 
offered  photographs  of  such  a  place,  evi- 
dence that  a  hole  thereat,  alleged  to  have 
caused  the  injury,  had  been  filled  since  the 
accident,  was  competent  to  prove  that  the 
photographs  were  not  true  representations 
of  the  place  at  the  time  of  the  accident. 
Sample  v.  Chicago,  B.  &  Q.  R.  Co.  233  111. 
564,  84  N.  £.  643. 

e.  Scene  of  crime. 

Photographs  of  the  scene  of  a  homicide 
arc  admissible  to  assist  the  court  and  jury 
in  understanding  the  testimony,  they  being, 
of  course,  properly  authenticated.  People 
V.  Phelan,  123  Cal.  651,  66  Pac.  424;  State 
V.  Nordmark,  84  Kan.  628,  114  Pac.  1U68; 
Com.  V.  Chance,  174  Mass.  246,  75  Am.  St. 
Rep.  306,  54  N.  E.  551. 

Thus,  photographs  of  a  room  taken  six 
days  after  a  homicide  was  discovered,  but 
showing  the  articles  therein  substantially 
as  they  were  at  the  time  of  the  discovery 
of  the  homicide,  are  admissible.  People  v. 
Grill,  151  Cal.  592,  91  Pac.  515. 

Photographs  of  the  country  between  a 
cabin  where  a  murder  w^as  committed,  and 
the  place  where  the  body  was  buried,  were 
admissible  to  show  the  nature  of  the 
ground  traversed  by  the  murderer,  and  es- 
pecially for  the  purpose  of  shewing  the  ne- 
cessity for  dismemberment  of  the  body. 
People  V.  Lopor,  159  Cal.  6,  112  Pac.  720, 
Ann.  Cas.  1912B,  1193. 

Where  photographs  of  the  scene  of  a 
homicide  were  admitted,  it  was  not  error 
to  permit  the  photographer  to  speak  of  a 
certain  spot  shown  as  the  place  where  de- 
ceased fell,  when  it  was  apparent  that  he 
meant  only  the  place  pointed  out  to  him  by 
witnesses  as  the  spot  where  deceased  fell. 
State  V.  Baker,  —  Iowa,  — ,  135  N.  W. 
1097. 

A  photograph  of  a  room  in  which  an  as- 
sault was  alleged  to  have  been  committed 
was  properly  admitted,  where  its  correct- 
ness was  certified  to  by  witnesses  and  the 
jury  visited  and  inspected  the  room  for 
themselves.  State  v.  Hersom,  90  Me.  273, 
38  Atl.  160. 

In  a  prosecution  for  arson  it  was  not 
error  to  admit  photogi'aphs  of  the  burned 
building,  though  they  also  showed  a  dwell- 
ing owned  by  defendant  which  had  been 
partially  burned,  there  being  no  evidence 
as  to  the  circumstances  under  which  the 
dwelling  was  burned.  Com.  v.  Fielding, 
184  Mass.  484,  69  N.  E.  216. 

In  an  action  on  an  insurance  policy,  de- 
fended on  the  ground  of  suicide,  it  was 
not  error  to  admit  a  photograph  showing 
an  outside  stair  on  the  building  in  which 
deceased  was  found,  to  support  the  theory 
of  murder  and  robbery  by  showing  a  possi- 
ble means  of  escape  of  the  murderer.  Kornig 
V.  Western  Life  Indemnity  Co.  102  Minn. 
31,  112  N.  W.  1039. 

Photographs  of  the  scene  of  a  homicide 
taken  the  next  morning,  shortly  after  its 
discovery,  and  showing  a  buggy  with  the 
body  of  deceased  in  it  as  it  was  found,  were 
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properly  admitted.  Sanchez  v.  State,  — 
Tex.  Crim.  Rep.  — ,  149  S.  W.  124. 

And  photographs  of  the  ruins  of  a  hous« 
in  which  it  was  alleged  a  murder  was  com< 
mitted  and  the  body  burned  were  admis- 
sible upon  being  shown  to  be  correct  repre- 
sentations of  the  premises.  Paulson  v. 
State,  118  Wis.  89,  94  N.  W.  771,  16  Am. 
Crim.  Rep.  497. 

But  where  a  photograph  of  the  scene  of 
a  homicide  could  serve  no  useful  purpose 
with  the  jury,  but  on  the  contrary  might 
be  confusing,  it  should  be  excluded.  New- 
comb  V.  State,  49  Tex.  Crim.  Rep.  550,  95 
S.  W.  1048. 

d.  Of  attempted  reproduction  of  acette. 

Some  courts  look  with  disfavor  upon  pho- 
tographs of  the  scene  of  a  crime  or  accident 
showing  persons,  dummies,  or  other  objects 
placed  to  illustrate  the  particular  theory 
or  contention  of  the  party  offering  them, 
and  hold  that  photographs  so  taken  should 
not  be  admitted.  Babb  v.  Oxford  Paper  Co. 
99  Me.  298,  59  Atl.  290;  Rodick  v.  Maine 
C.  R.  Co.  109  Me.  530,  85  Atl.  41. 

Thus,  in  Grant  v.  Chicago  &  N.  W.  R.  Co. 
176  111.  App.  292,  it  was  held  that  photo- 
graphs of  the  scene  of  an  accident,  taken 
in  behalf  of  defendant,  with  engines  and 
cars  placed  to  represent  their  position  at 
the  time  of  the  accident,  were  inadmissible 
for  the  reason  that  neither  plaintiff  nor 
anyone  representing  him  was  present  when 
they  were  taken;  that  he  had  no  control 
over  the  engine  and  cars  so  as  to  cause 
like  pictures  to  be  taken;  and  no  opportuni- 
ty to  offer  evidence  as  to  whether  they 
correctly  represented  the  situation. 

And,  likewise,  in  Ellis  v.  Flannigan,  253 
111.  397,  97  N.  E.  696,  involving  the  exe- 
cution of  a  will,  a  photograph  of  the  room 
in  which  it  was  executed  was  excluded,  the 
furniture  being  arranged  for  the  purpoae 
by  the  contestant  and  her  sister  as  they 
testified  it  was  at  the  time  the  will  was 
executed. 

A  photograph  of  the  place  of  an  accident, 
taken  after  a  hole  in  question  had  been 
filled,  and  with  a  car  placed  where  defend* 
ant  claimed  the  one  was  at  the  time  of  the 
accident,  and  a  crowbar  placed  at  the  sup- 
posed location  of  the  hole,  was  properly 
excluded,  as  it  could  not  aid  the  jury  and 
might  mislead  it.  Stewart  v.  St.  Paul 
City  R.  Co.  78  Minn.  110,  80  N.  W,  855, 
7  Am.  Neg.  Rep.  80. 

The  admission  of  photographs  of  tableaux 
arranged  by  the  chief  witness  for  the  state 
in  a  prosecution  for  murder,  showing  his 
version  of  the  tragedy,  was  held  to  bo 
ground  for  reversal  in  Fore  v.  State,  75 
Miss.  727,  23  So.  710.  And  to  the  same 
effect  is  Brett  v.  State,  94  Miss.  669,  47 
So.  781. 

And  in  People  ▼.  Maughs,  149  Cal.  253, 
86  Pac.  187,  It  was  held  to  be  error  to  per- 
mit the  introduction  of  a  woodcut  made 
from  a  photograph  of  the  porch  where  a 
homicide  occurred,  and  showing  a  man  ly- 
ing thereon  supposedly  in  the  position  in 
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which  deceased  was  found,  neither  the  one 
who  took  the  photograph  nor  the  man  rep- 
resenting deceased  having  seen  the  body  of 
deceased  on  the  porch. 

Objection  to  the  admission  of  such  photo- 
graphs is  by  no  means  universal  however, 
and  in  a  number  of  cases  they  have  been 
held  admissible. 

Thus,  in  Hughes  v.  State,  126  Tenn.  40, 
148  S.  W.  643,  Ann.  Cas.  1913D,  1202,  a 
photograph  of  a  room  in  which  a  homicide 
occurred,  with  the  furniture  arranged  as 
it  was  and  a  person  placed  on  the  tloor  in 
the  position  deceased  was  found,  according 
to  the  recollection  of  a  witness  who  was  in 
the  room  shortly  before  and  immediately 
after  the  homicide,  was  admitted  to  illus- 
trate the  testimony  of  such  witness.  An- 
other photograph  was  admitted  in  the 
above  case,  showing  the  room  and  furni- 
ture with  a  man  sitting  in  a  chair  where 
deceased  was  when  seen  by  the  witness 
shortly  before  the  homicide,  and  where,  ac- 
cording to  the  prosecution's  theory,  he  was 
when  first  shot,  with  marks  on  the  neck  of 
the  person  to  show  where  the  bullet  en- 
tered the  neck  of  deceased,  and  a  mark  on 
the  window  frame  where  the  bullet  lodged 
after  passing  through  his  neck. 

The  admission  of  photographs  of  a  room 
in  which  an  assault  was  alleged  to  have 
been  committed,  showing  the  furniture  lo- 
cated according  to  the  testimony  of  witness- 
es for  the  prosecution,  not  offered  as  proof 
of  conditions  on  the  day  of  the  assault,  but 
merely  to  visualize  the  testimony  of  such 
witnesses,  is  not  error.  People  v.  Veld,  154 
App.  Div.  752,  139  N.  Y.  Supp.  788. 

Photographs  of  the  scene  of  a  homicide, 
showing  objects  placed  by  a  witness  to  in- 
dicate where  deceased  and  other  objects  lay 
when  the  place  was  first  visited  by  the 
witness,  were  held  to  be  admissible  in 
People  V.  Mahatch,  148  Cal.  200,  82  Pac. 
779. 

And  photographs  of  the  scene  of  a  murder, 
with  persons  placed  to  illustrate  the  posi- 
tion of  deceased  and  defendant  at  the  time 
of  the  killing,  according  to  the  evidence  for 
the  defense,  are  admissible,  provided  there 
is  testimony  that  they  faithfully  represent 
the  objects  and  situations  portraved.  Sel- 
lers V.  State,  91  Ark.  175,  120  S'.  W.  840, 
second  appeal  in  93  Ark.  313,  124  S.  W. 
770. 

A  somewhat  similar  case  was  the  admis- 
sion of  photographs  of  the  scene  of  a  homi- 
cide, with  marks  to  show  where  witnesses 
said  deceased  was  lying  and  whore  defend- 
ant stood.  People  v.  Crandall,  125  Cal.  129, 
57  Pac.  785. 

In  Harrison  v.  Green,  157  Mich.  090,  122 
N.  W.  205,  it  was  held  proper  to  admit  a 
photograph  showing  the  machine  where 
plaintiff  was  injured,  with  two  witnesses 
and  plaintiff  placed  where  the  two  witness- 
es testified  the  three  stood  at  the  time  of 
the  accident. 

And  in  Bowling  Green  Gaslight  Co.  v. 
Dean,  142  Ky.  678,  134  S.  \V.  1115,  a  pho- 
tograph of  a  telephone  pole  with  a  man  on 
it  in  the  position  deceased  was  in  when  he 
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received  the  shock  was  held  to  be  admissible 
upon  proof  of  its  accuracy. 

VII.  Of  documents, 
a.  In  general, 

A  photograph  of  a  hotel  register  showing 
signatures  is  admissible  where  the  register 
is  outside  the  jurisdiction  of  the  court,  in 
connection  with  the  testimony  of  a  witness 
that  the  signatures  shown  are  signatures 
of  the  persons  they  purport  to  be.  Fuller 
V.  Robinson,  230  Mo.  22,  130  S.  W.  343, 
Ann.  Cas.  1912A,  938. 

Photographic  copies  of  records  are  admis- 
sible upon  being  properly  verified,  when  the 
originals  cannot  be  produced.  Re  McClel- 
lan,  20  S.  D.  498,  107  N.  W.  681. 

And  a  photograph  of  a  document  which 
cannot  be  produced  is  admissible  when 
shown  to  be  a  true  copy.  Parker  v.  C.  A. 
Smith  Lumber  &  Mfg.  Co.  —  Or.  — ,  138 
Pac.  1061. 

But  where  photographs  of  a  deed  are 
mere  duplicates  of  the  original,  which  is  in 
evidence,  they  are  inadmissible.  Howard 
v.  Illinois  Trust  &  Sav.  Bank,  189  111.  68, 
59  N.  E.  1106. 

Preliminary  proof  of  a  photograph  is 
especially  necessary  when  it  is  of  handwrit- 
ing, the  genuineness  of  which  is  in  question. 
Re  Hayes,  —  Colo.  — ,  135  Pac.  449. 

ft.  For  comparison. 

The  admission  of  photographs  of  hand- 
writing for  the  purpose  of  comparison  is 
proper.  People  v.  Mooney,  132  Cal.  13,  63 
Pac.  1070. 

So,  au  accurate  photographic  copy  of  a 
note  is  admissible  for  the  purpose  of  com- 
paring signatures,  upon  its  being  shown 
that  the  original  is  in  the  records  of  a 
court  of  another  state.  Stitzel  v.  Miller, 
250  111.  72,  34  L.R.A.(N.S.)  1004,  95  N. 
E.  53,  Ann.  Cas.  1912B,  412. 

Photographs  of  genuine  signatures,  to 
illustrate  the  testimony  of  an  expert  as  to 
the  difference  between  the  genuine  and  al- 
lo^^^ed  spurious  signatures,  are  admissible. 
State  V.  Ready,  77  N.  J.  L.  329,  72  Atl. 
445.  And  the  photographs  are  not  rendered 
inadmissible  bv  the  fact  that  tliev  were 
taken  so  that  they  appeared  upon  a  back- 
ground of  ruled  squares  to  show  the  uni- 
formity in  the  size  and  proportion  of  the 
letters. 

Where  original  documents  are  in  the 
possession  of  respondent  in  a  prosecution 
for  forgery,  and  he  refuses  to  produce  them 
upon  demand,  photographic  copies  may  be 
introduced,  and  every  intendment  will  be 
indulged  in  favor  of  their  correctness. 
Grooms  v.  State,  40  Tex.  Crim.  Rep.  319, 
50  S.  W.  370. 

c.  Enlarged  copies  of  Uandwriting, 

Enlarged  photographs  of  a  disputed 
signature  and  of  undoubtedly  genuine  ones 
are  admissible  upon  proper  proof  of  their 
accuracy.  First  Nat.  Bank  v.  Wisdom, 
111  Ky.  135,  63  S.  W.  461 :  Johnson  v.  Com. 
102  Va.  927,  46  S.  E.  789. 
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Such  enlargements  are  admissible  though 
the  original  deed  is  in  evidence.  Howard 
V.  Illinois  Trust  &  Sav.  Bank,  189  111.  568, 
59  N.  E.  1106;  State  v.  Skillman,  76  N.  J. 
L.  4G6,  70  Atl.  83. 

Enlarged  copies  of  an  alleged  forged  sig- 
nature and  a  signature  offered  as  a  stan- 
dard for  comparison  are  admissible  in  evi- 
dence, on  proof  by  the  photographer  of  the 
accuracy  of  the  method  pursued  and  the 
results  obtained  in  making  the  copies. 
United  States  v.  Ortiz,  176  U.  S.  422,  44  L. 
ed.  529,  20  Sup.  Ct.  Rep.  466. 

Where  enlarged  photographs  of  signa- 
tures are  in  evidence,  it  is  within  the  dis- 
cretion of  the  court  as  to  whether  to 
require  a  witness  to  point  out  on  the  en- 
largements the  differences  between  the  sig- 
natures alleged  to  be  forgeries  and  the  ones 
admitted  to  be  genuine.  People  v.  Bird, 
124  Cal.  32,  56  Pac.  639,  11  Am.  Grim. 
Rep.  442. 

Vlll.  Of  other  things. 

In  State  v.  Cook,  75  Conn.  267,  53  Atl. 
689,  a  new  trial  was  granted  for  failure 
to  permit  defendant  in  a  prosecution  for 
improper  care  of  horses,  to  introduce  in 
evidence  photographs  of  the  horses  taken 
two  months  after  the  date  charged  in  the 
indictment,  upon  his  offer  to  prove  that 
the  photographs  were  accurate,  and  that 
the  horses  were  in  the  same  condition  of 
flesh  when  they  were  taken  as  on  the  dates 
alleged  in  the  indictment. 

In  People  v.  Jennings,  262  111.  534,  43 
L.R.A.(N.S.)  1200,  96  N.  E.  1077,  enlarged 
photographic  copies  of  finger  prints  were 
admitted  for  the  purpose  of  comparison 
with  finger  print  records  of  defendant,  but 
the  objection  thereto  seemed  to  be  to  the 
admission  of  finger  prints  rather  than  to 
the  photographs.  Sec  note  to  this  case  in 
43  L.R.A.(N.S.)  1206,  for  finger  prints  as 
evidence. 

In  an  action  for  injuries  received  in  a 
corn  shredder,  photographs  of  another  shred- 
der of  the  same  make  were  held  admissible 
on  behalf  of  plaintiff,  where  defendant's  own 
proofs  showed  they  were  fair  representations 
of  the  machine  on  which  the  accident  oc- 
curred. Smith  V.  Eichelberger,  175  111. 
App.  231. 

In  Henke  v.  Deere  &  M.  Co.  175  111. 
App.  240,  the  court  said  that  photographs 
of  a  machine  upon  which  plaintiff  was  hurt, 
taken  shortly  after  the  accident,  and  before 
any  changes  had  been  made,  should  have 
been  admitted,  but  as  they  were  only  sup- 
plementary to  the  oral  testimony,  they 
would  not  reverse  the  judgment  for  that 
error  alone. 

In  Com.  V.  Best,  180  Mass.  492,  62  N.  E. 
748,  it  was  held  that  the  fact  that  photo- 
graphs of  bullets  were  avowedly  taken  to 
bring  out  the  likeness  in  the  markings  on 
them  was  not  ground   for   rojectiii;?  them, 
inasmuch  as  the  original  bullets  were  also 
in  evidence,  so  that  the  jury  could  correct 
the    impression   given    by   the    photographs '. 
if  there  were  other  aspects  more  favorable  | 
to  the  defense. 
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Enlarged  photographs  of  sections  of  Uok 
by  one  of  which  plaintiff  was  injured,  aiLd 
also  of  a  typical  piece  of  steeC  enlar;.<ei 
100  and  1,000  diameters,  were  properly  a:- 
mitted  to  illustrate  the  testimony  oi  a 
chemist  as  to  microscopical  testa  he  ha^i 
made.  Potvin  v.  West  Bay  Citv  Shipbuild- 
ing Co.  156  Mich.  201,  120  N.  W.  613. 

Photographs  of  a  machine  on  which  pkis- 
tiff  was  injured  are  admissible  so  that  ics 
operation  may  be  properly  explained  by  nsc- 
chanical  experts.  Brown  v.  Douglas  Laa- 
ber  Co.  113  Minn.  67,  129  N.  W.  161. 
'  Or  to  illustrate  statements  of  witnesses 
Record  v.  Chickasaw  Cooperage  Co.  lu** 
Tenn.  657,  69  S.  W.  334. 

But  it  was  not  error  to  exclude  a  pLo- 
tograph  of  a  room  showing  the  furniture. 
on  an  issue  as  to  the  value  of  the  furni- 
ture where  the  photograph,  while  showing 
the  form  and  style  of  the  furniture,  die 
not  show  of  what  material  it  was  ma-le. 
Davenport  v.  Crowell,  79  Vt.  419,  65  AtL 
557. 

IX,  Extraneous  matter  on  photograph*. 

The  fact  that  distances  were  indicated 
and  certain  remarks  explanatory  of  tL«ic 
written  upon  photographs  did  not  recx-*-: 
them  objectionable,  where  witnesses  ver;:':'"i 
every  mark  or  notation  that  was  matrn- 
al  to  the  case.  Wade  v.  Southern  JL  Cx 
89  S.  C.  280,  71  S.  E.  859. 

A  photograph  of  defendant  introdu.vJ 
for  purposes  of  identification,  and  havin.' 
on  its  back  written  statements  likely  to  tri- 
ate  unfavorable  impressions  (appanr.t'y 
memoranda  of  his  conviction  of  anoL!i»-r 
crime),  should  be  excluded.  Com.  v.  Stirl- 
ing, 10  Pa.  Dist.  R.  437. 

And  the  police  history  indorsed  on  iIk 
back  of  a  photograph  is  sufficient  to  render 
it  incompetent  to  go  to  the  jury,  if  atten- 
tion is  called  to  it.  But  in  the  absence  of 
objection  on  that  ground,  or  of  a  sbowin;; 
that  the  jury  saw  the  objectionable  matter. 
a  verdict  will  not  be  set  aside  on  appeal 
because  of  it.  Com.  v.  Johnson,  199  Ma>s. 
65,  85  N.  E.  188. 

X.  X-ray  photographs. 

X-ray  photographs,  when  properly  veri- 
fied, are  admissible  to  show  internal  con- 
ditions of  the  human  body.  Elzig  v.  Bales. 
135  Iowa,  208,  112  N.  W.  640;  Geneva  v. 
Burnett,  65  Xeb.  464,  58  L.R.A.  287,  I'H 
Am.  St.  Rep.  628,  91  N.  W.  275.  12  Am. 
Keg.  Rep.  104;  Tish  v.  Welker,  5  Ohio  J^. 
&  C.  P.  Dec.  725,  7  Ohio  X.  P.  472;  Bnur 
V.  Beall,  99  Tenn.  303,  41  S.  W.  445:  Hou^*- 
ton  &  T.  C.  R.  Co.  V.  Shapard,  54  Tex.  Civ. 
App.  696,  118  S.  W.  596;  Miller  v.  Duraon, 
24  Wash.  648,  64  Pac.  804;  Mauch  v.  Hart- 
ford, 112  Wis.  40,  87  N.  W.  814>.  11  Am. 
Neg.  Rep.  63. 

Such  photographs  are  admissible  thongli 
thev  are  not  infallible  and  mav  be  misli^d* 
ing.  the  jury  being  made  aware  of  ihr.x 
fallibilitv.  Miller  v.  Mintun,  73  Ark.  1S1, 
83  S.  \\\  918. 

It  is  not  error  to  admit  X-ray  negitires 
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in  evidence,  instead  of  positive  prints  from 
the  negatives.  Chicago,  B.  &  Q.  R.  Co.  v. 
Upton,  115  C.  C.  A.  379,  194  Fed.  371. 

When  X-ray  plates  had  been  proved  and 
interpreted  by  a  physician,  it  was  proper 
to  permit  him  to  show  and  explain  them 
to  the  jury.  United  R.  &  Electric  Co.  v. 
Dean,  117  Md.  686,  84  Atl.  75. 

And  they  may  be  taken  to  the  jury  room. 
Brookman  v.  Chicago  G.  W.  R.  Co.  116 
Minn.  409,  133  N.  W.  969. 

If  there  is  any  difference  between  X-ray 
and  ordinary  photographs  as  to  their  ad- 
missibility in  evidence,  it  is  only  in  regard 
to  the  preliminary  proof  required. 

Thus,  in  Dean  v.  Wabash  R.  Co.  229  Mo. 
425,  129  S.  W.  953,  the  court  said:  "The 
art  oi  making  photographs  of  the  bones  of 
a  living  man  by  use  of  the  X-ray  is  yet 
still  more  in  the  keeping  of  science  than  the 
art  of  common  photography,  but  that  fact 
only  requires  more  care  in  laying  the  found- 
ation for  the  introduction  of  such  photo- 
graphs; it  does  not  exclude  them  from  evi- 
dence." 

And  in  Marion  v.  B.  G.  Coon  Constr.  Co. 
157  App.  Div.  95,  141  N.  Y.  Supp.  647,  it 
was  said  that  the  doctrine  that  an  ordinary 
photograph  is  the  best  evidence  of  what  it 
contains  should  not  be  applied  to  X-ray 
photographs.  The  opinion  of  the  expert  is 
the  best  evidence  of  what  they  contain. 

But  a  consideration  of  the  cases  fails  to 
show  any  essential  difference  between  the 
preliminary  proofs  required  by  the  courts 
for  X-ray  photographs  and  those  required 
as  to  the  ordinary  kind. 

To  the  objection  that  an  X-ray  photo- 
graph cannot  be  verified  as  can  an  ordinary 
photograph,  the  court  savs  in  Eckels  v. 
Boylan,  136  111.  App.  258:  "Appellants 
say  the  ordinary  photograph  can  be  verified 
by  the  eye,  and  that  this  is  the  reason  why 
an  ordinary  photograph  can  be  proved  by 
the  statement  of  a  proper  witness  that  it 
is  a  correct  representation  of  the  object 
photographed.  But  so,  in  the  present  stage 
of  the  art,  can  an  X-ray  photograph  be 
verified  by  the  eye.  By  looking  through 
the  fluoroscope,  the  same  things  are  shown 
to  the  eye  as  an  X-ray  photograph  shows 
in  a  picture." 

Such  photographs  must  be  identified  as 
being  of  the  person  they  are  claimed  to  rep- 
resent. Lake  Shore  Electric  R.  Co.  v.  Ho- 
bart,  32  Ohio  C.  C.  154. 

Testimony  of  a  physician  who  had  never 
had  any  experience  in  taking  X-ray  pho- 
tographs, that  he  was  present  when  the  one 
in  question  was  taken  and  saw  it  before  it 
was  delivered  to  the  photographer  to  be 
developed,  and  that  the  radiograph  exhibit- 
ed was  the  same  as  the  impression  on  the 
glass  which  he  saw  just  after  it  was  taken, 
was  sufficient  proof  of  its  accuracy  and  cor- 
rectness to  make  it  admissible.  Prescott 
&  N.  W.  R.  Co.  V.  Franks,  —  Ark.  — ,  163 
S.  W.  180. 

An   X-ray   photograph   authenticated   by 
the  one  who  took   it,   who  was  an  expert 
enga<!:ed    in    taking    such    photographs,    is 
admissible  to  show  the  nature  of  the  injur-* 
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ics  to  the  internal  organs  of  a  plaintiff  in 
an  action  for  personal  injuries.  Chicago 
&  J.  Electric  R.  Co.  v.  Spence,  213  111.  220, 
104  Am.  St.  Rep.  213,  72  N.  E.  796. 

Testimony  of  an  experienced  physician 
and  surgeon,  that  he  was  experienced  in 
making  X-ray  photographs,  and  was  com- 
petent to  make  such  views,  and  made  the 
original  negatives  and  prints  therefrom, 
which  were  correct  representations  of  what 
they  purported  to  show,  was  sufHcient  pre- 
liminary proof  to  make  such  photographs 
admissible.  Chicago  Citv  R.  Co.  v.  Smith, 
22G  111.  178,  80  N.  E.  '716,  affirming  124 
HI.  App.  627. 

A  prima  facie  showing  for  the  admis- 
sion of  an  X-ray  photograph  is  made  by 
testimony  of  a  witness  that  she  was  en- 
gaged in  taking  such  photographs,  that  she 
made  the  exposure,  developed  the  negative, 
and  printed  the  picture  therefrom,  which 
is  a  correct  representation  of  the  negative. 
Krauss  v.  Ballinger,  171  111.  App.  534. 

And  the  fact  that  the  witness  was  not 
a  physician,  and  had  no  means  of  knowing 
that  the  picture  was  a  correct  representa- 
tion of  the  bones  of  the  hand,  was  not  suffi- 
cient reason  for  excluding  it,  where  plain- 
tiff testified  that  she  had  not  had  any  other 
accident  or  trouble  with  her  hand  from  the 
time  she  was  treated  by  defendants  till  the 
photograph  was  taken.     Ibid. 

Testimony  by  the  physician  who  directed 
the  taking  of  an  X-ray  photograph,  and 
who  was  present  when  it  was  taken,  that 
it  correctly  represented  complainant's  body, 
was  sufficient  identification,  without  call- 
ing the  electrician  who  operated  the  ma- 
chine. State  V.  Matheson,  142  Iowa,  414, 
1.34  Am.  St.  Rep.  426,  120  N.  W.  1036. 

It  was  not  necessary  to  show  that  an 
X-ray  photograph  was  taken  by  a  compe- 
tent person,  nor  that  the  apparatus  used 
was  such  as  to  insure  accuracy,  to  render 
it  admissible,  where  a  physician  who  had 
made  an  X-ray  examination  of  the 'injury 
testified  that  the  photograph  correctly  rep- 
resented its  condition,  and  another  physi- 
cian testified  to  the  same  effect  from  an 
examination  he  made  by  manipulation. 
Carlson  v.  Benton,  66  Neb.  486,  92  N.  W. 
600,  1  Ann.  Cas.  359. 

It  was  not  error  to  admit  X-ray  photo- 
graphs of  plaintiff's  leg  without  proof  as 
to  .the  skill  of  the  person  taking  them, 
when  the  surgeon  in  connection  with  whose 
testimony  they  were  introduced  testified 
that  upon  operating  he  found  conditions  to 
be  as  shown  by  the  photosrraph.  Wallace 
V.  Pcnnsvlvania  R.  Co.  222  Pa.  556,  128 
Am.  St.  Rep.  817,  71  Atl.  1086. 

Even  if  error  was  committed  in  admit- 
ting testimony  concerning  X-ray  photo- 
graphs of  an  injury,  because  of  insufficient 
showing  of  expert  knowledge  of  such  pho- 
tographs by  the  physicians  testifying,  it 
is  harmless  where  the  condition  shown  by 
the  photographs  did  not  differ  from  the 
testimony  of  the  physicians  based  upon 
their  observations  Kimball  v.  Northern 
Electric  Co.  159  Cal.  225,  113  Pac.  156. 

But  X-ray  plates  which,  according  to  the 
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testimony  of  the  expert  who  took  them, 
would  be  unintelligible  to  anyone  but  an 
expert,  should  not  be  admitted  in  evidence. 
Colesar  v.  Star  Coal  Co.  255  III.  532,  99 
N.  E.  709. 

When  an  X-ray  photograph  of  an  injured 
arm  has  been  admitted  for  plaintiff,  it  is 
error  to  exclude  another  X-ray  photograph 
of  a  normal  arm  of  another  person,  offered 
by  defendant  for  comparison.  Mcllwain  v. 
Gaobe,  128  111.  App.  209. 

After  a  proper  foundation  is  laid,  it  is 
not  error  to  admit  X-ray  photographs  of 
plaintiff's  injured  foot,  together  with  oth- 
ers of  the  foot  of  another  person  showing 
the  normal  position  of  the  bones.  Haywood 
V.  Dering  Coal  Co.  145  111.  App.  506. 

X-ray  photographs  of  plaintiff's  hips,  tak- 
en a  year  and  tive  months  after  an  accident, 
were  properly  admitted,  their  integrity  be- 
ing established  and  it  being  shown  that 
plaintiff  had  sustained  no  intervening  in- 
jury or  illness.  Judejko  v.  Chicago  City 
R.  Co.  166  111.  App.  140. 

In  State  v.  Matheson.  130  Iowa,  440. 
114  Am.  St.  Rep.  427,  103  N.  W.  137,  8 
Ann.  Cas.  430,  which  was  a  prosecution 
for  assault  to  murder,  in  which  the  direc- 
tion that  a  bullet  took  after  entering  the 
body  of  the  party  assaulted  became  ma- 
terial, an  X-ray  photograph  was  held  to 
be  admissible  to  show  the  location  of  the 
bullet  in  his  body,  though  the  photograph 
was  the  onlv  evidence  of  its  location. 

In  De  Forge  v.  New  York,  N.  H.  &  H.  R. 
Co.  178  Mass.  59,  86  Am.  St.  Rep.  464, 
69  N.  E.  669,  9  Am.  Neg.  Rep.  501,  it  was 
held  error  to  exclude  X-ray  photographs 
offered  by  defendant  for  the  purpose  of 
showing  that  other  X-ray  pictures  intro- 
duced by  plaintiff  were  improperly  marked 
as  to  which  was  plaintiff's  left  and  right 
foot. 

Where  a  verdict  has  been  rendered  for  de- 
fendant, on  the  ground  of  contributory  neg- 
ligence, the  exclusion  of  X-ray  photographs 
of  plaintiff's  injury  is  harmless.  Fraser 
v.  California  Street  Cable  R.  Co.  146  Cal. 
714,  81  Pac.  29,  18  Am.  Xeg.  Rep.  5. 

In  Dean  v.  Wabash  R.  Co.  229  Mo.  425. 
129  S.  W.  953,  it  was  held  that  there  was 
no  error  in  overruling  a  motion  to  compel 
plaintiff  to  submit  to  having  an  X-ray  pho- 
tograph taken  of  his  injury,  the  court  be- 
ing advised  that  the  process  is  sometimes 
dangerous  to  the  subject.  R.  L.  S. 
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KATHERIXE  DEVINE,  Appt., 

V. 

CITY  OF  ST.  LOUIS,  Respt. 

(—  Mo.  — ,   165  S.  W.   1014.) 

Appeal  —  granting  new  trial  —  discre- 
tion. 

1.  The  discretion  of  the  trial  court  in 
granting  a  new  trial  for  excess  of  damages 
51  L.R.A.(N.S.) 


for  a  sprained  ankle,  the  effect  of  whicli 
has  extended  over  a  period  of  two  years, 
will  not  be  interfered  with  on  appeal,  where 
the  evidence  is  conflicting  as  to  the  painful 
and  disabling  quality  of  the  injury. 

Jury  —  constitutional  rights  —  grant- 
ing new  trial. 

2.  The  constitutional  right  to  trial  by 
jury  is  not  infringed  by  the  granting  by  the 
court  of  a  new  trial  for  the  award  of  ex- 
cessive  damages  by  the  jury. 

(April  2,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  of  St.  Louis  setting 
aside  a  verdict  in  her  favor  and  granting 
a  new  trial  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which 
defendant  was  alleged  to  be  responsible. 
Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Glendy  B.  Arnold  for  appellant. 

Messrs.  William  E.  Baird  and  Truman 
P.  Young,  for  respondent: 

A  motion  for  a  new  trial  ia  addressed  to 
the  sound  discretion  of  the  trial  court. 

Parker  v.  Britton,  133  Mo.  App.  270,  113 
S.  W.  259;  Gould  v.  St.  John,  207  Mo.  619, 
106  S.  W.  23;  Rodan  v.  St.  Louis  Transit  Co. 
207  Mo.  392,  105  S.  W.  1061;  Morrell  v. 
Lawrence,  203  Mo.  363,  120  Am.  St.  Rep. 
OGO,  ]01  S.  W.  671,  11  Ann.  Cas.  650; 
Karnes  v.  Winn,  126  Ma  App.  712,  105  S. 
W.  1098 ;  Crow  v.  Crow,  124  Mo.  App.  120, 
100  S.  W.  1123;  Ilandlan-Buck  Mfg.  Co. 
V.  Wendelkin  Constr.  Co.  124  Mo.  App. 
349,  101  S.  W.  702. 

The  jurisdiction  of  this  court  is  appellate. 
To  undertake  to  reverse  the  case  on  the 
condition  that  a  remittitur  is  entered  would 
be  to  try  the  case  de  novo, 

Abies  V.  Ackley,  126  Mo.  App.  84,  103 
S.  W.  974;  Chandler  v.  Gloyd,  217  Mo. 
394,  116  S.  W.  1073. 

The  ruling  that  the  damages  were  exces- 
sive was  not  an  abuse  of  the  trial  court's 
discretion. 

Fcddcck  V.  St.  Louis  Car  Co.  126  Mo.  App. 
24.  102  S.  W.  675;  Fairgrieve  v.  Moberly, 
39  Mo.  App.  31,  29  Mo.  App.  141;  Doherty 
V.  Kansas  City,   105  Mo.  App.   173,   79  S. 

Xote.  ^  Oranting  new  trial  because  of 
excessive  verdict  as  interference  with 
constitutional  right  to  jury  trial. 

There  seems  to  be  no  real  dissent  from 
the  proposition  that  the  granting  of  a  new 
trial  because  of  an  excessive  verdict  does 
not  violate  the  constitutional  right  of  trial 
by  jury.  This  is  true  as  well  where  the 
common  law  permits  the  granting  of  a  new 
trial  upon  that  ground,  as  where  such  privi- 
lege has  been  granted  by  express  statutory 
provision. 

A  great  number  of  cases  have  dealt  with 
the  question  of  the  general  right  of  a  court 
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W.  716;  Bragg  v.  ifetropolitan  Street  R.  Co. 
192  Mo.  331,  91  S.  W.  627. 

The  power  of  the  trial  court  to  order  a 
remittitur  is  well  established. 

Chitty  V.  St.  Louis,  I.  M.  k  S.  R.  Co.  166 
Mo.  435,  66  S.  W.  959 ;  Cook  v.  Globe  Print- 
ing Co.  227  Mo.  471,  127  S.  W.  332; 
Clifton  V.  Kansas  City  Southern  R.  Co. 
232  Mo.  708,  135  S.  W.  40. 

The  courts  may  also  set  aside  verdicts 
as  being  inadequate. 

Fischer  v.  St.  Louis,  189  Mo.  667,  107 
Am.  St.  Rep.  380,  88  S.  W.  82;  McCarty 
V.  St.  Louis  Transit  Co.  192  Mo.  396,  91 
S.  W.  132. 

Brown,  C,  filed  the  following  opinion: 
The  appellant  seeks  to  recover  damages 
for  personal  injury  suffered  by  her  in  the 
city  of  St.  Louis  by  falling  through  a  cin- 
der sidewalk  on  Brannon  avenue.  The  cin- 
der surface  broke  under  her  weight,  so 
that  her  foot  went  through  into  an  excava- 
tion beneath  it  in  such  a  manner  as  to 
seriously  sprain  her  ankle.  This  occurred 
on  January  4,  1908,  and  the  ankle  was  still 
weak  at  the  time  of  the  trial,  on  March 
14,  1910.  There  was  much  conflicting  evi- 
dence as  to  her  disability  during  the  time 
intervening  between  the  injury  and  the 
trial.     The    jury    returned    a    verdict    for 


$2,000.  The  defendant  in  due  time  filed 
its  motion  for  a  new  trial,  stating,  among 
other  grounds  therefor,  the  following: 

(6)  "The  court  erred  in  overruling  the 
demurrer  to  the  evidence  at  the  close  of  th« 
whole  case." 

(11)  "The  amount  of  the  verdict  is  ex- 
cessive, and  is  not  supported  or  justified 
by  the  evidence." 

(12)  "The  verdict  is  the  result  of  sympa- 
thy, passion,  and  prejudice  for  the  plain- 
tiff on  the  part  of  the  jury,  and  against 
the  defendant." 

The  trial  court  afterwards  announced 
that  it  would  sustain  the  motion  and  grant 
a  new  trial,  unless  the  plaintiff  should, 
within  ten  days  thereafter,  remit  from  said 
verdict  the  sum  of  $800.  This  she  refused 
to  do,  and,  after  the  expiration  of  the  ten 
days  allowed  for  that  purpose,  the  court 
sustained  said  motion  and  granted  a  new 
trial  on  the  ground  that  "the  verdict  of  the 
jury  is  excessive."  The  appeal  is  taken 
from  this  order. 

1.  The  appellant  insists  in  her  brief  that 
the  verdict  is  not  excessive,  that  "no  man 
who  has  ever  carried  a  rheumatic  pain  in 
a  joint  for  two  years — just  acute  enough 
to  keep  one  fully  advised  of  its  presence — 
will  ever  say  that  $25  or  even  $50  a  month 
is    excessive   compensation   for   his   suffer- 


to  interfere  with  a  verdict  for  excessive 
damages  (see,  upon  this  general  question, 
the  note  to  Burdict  v.  Missouri  P.  R.  Co. 
26  L.R.A.  384),  but  comparatively  few  cases 
seem  to  have  expressly  passed  upon  the 
question  as  to  whether  the  granting  of  a 
new  trial  for  excessive  damages  interferes 
with  one*s  constitutional  right  to  trial  by 
jury. 

To  the  latter  class  of  cases  belongs  De- 
fine V.  St.  Louis,  which  adheres  to  the  rule 
that  the  granting  by  the  trial  court  of  a 
new  trial,  the  plaintiff  having  refused  to 
remit  a  portion  of  the  damages,  does  not 
work  a  denial  of  the  constitutional  right  to 
trial  by  jury. 

And  in  Arkansas  Vallcv  Land  &  Cattle 
Co.  v.  Mann,  130  U.,  S.  69*,  32  L.  ed.  854,  9 
Sup.  Ct.  Rep.  458,  it  was  held  that  making 
the  denial  of  a  motion  for  a  new  trial  de- 
pend upon  a  remission  of  a  part  of  the 
verdict  was  not  in  effect  a  re-exabiination 
by  the  court  in  a  mode  not  known  at  com- 
mon law  of  facts  tried  by  the  jury,  and 
therefore  was  not  a  violation  of  the  7th 
Amendment  of  the  Federal  Constitution, 
which  guarantees  the  right  to  have  the 
question  of  damages  tried  by  a  jury.  !Mr. 
Justice  Harlan,  speaking  for  the  court,  said 
that  the  practice  adopted  by  the  trial  court 
did  not  in  any  just  sense  impair  the  con- 
stitutional right  of  trial  by  jury,  and  that 
"it  cannot  be  disputed  that  the  court  is 
within  the  limits  of  its  authoritv  when  it 
sets  aside  the  verdict  of  the  jury  and 
grants  a  new  trial  where  the  damages  are 
palpably  or  outrageously  excessive.  .  ,  . 
§1  L.R.A.  (N.S.) 


But,  in  considering  whether  a  new  trial 
should  be  granted  upon  that  ^ound,  the 
court  necessarily  determines,  in  its  own 
mind,  whether  a  verdict  for  a  given  amount 
would  be  liable  to  the  objection  that  it  was 
excessive.  The  authority  of  the  court  to 
determine  whether  the  damages  are  exces- 
sive implies  authority  to  determine  when 
they  are  not  of  that  character.  To  indicate, 
before  passing  upon  the  motion  for  a  new 
trial,  its  opinion  that  the  damages  are  ex- 
cessive, and  to  require  a  plaintiff  to  sub- 
mit to  a  new  trial  unless,  by  remitting  a 
part  of  the  verdict,  he  removes  that  ob- 
jection, certainly  does  not  deprive  the  de- 
fendant of  any  riglit,  or  give  him  any  cause 
for  complaint.  Notwithstanding  such  re- 
mission, it  is  still  open  to  him  to  show,  in 
the  court  which  tried  the  case,  that  the 
plaintiff  was  not  entitled  to  a  verdict  in  any 
sum,  and  to  insist,  either  in  that  court  or 
in  the  appellate  court,  that  such  errors  of 
law  were  committed  as  entitled  him  to  have 
a  new  trial  of  the  whole  case." 

And  in  Atlantic  Coast  Line  R.  Co.  v. 
Pipkin,  64  Fla.  24,  50  So.  564,  it  was  held 
that  in  directing  that  a  remittitur  be  en- 
tered, and  in  the  alternative  that  a  new 
trial  be  granted,  the  court,  whether  trial 
or  appellate,  does  not  usurp  the  function 
of  a  jury,  or  deny  to  either  party  a  right 
to  a  jury  trial,  the  ground  being  that  both 
the  power  and  duty  rest  in  the  court  to  de- 
terminate the  validity  of  the  verdict,  both  as 
to  its  nature  and  amount. 

And  in  Heimlich  v.  Tabor.  123  Wis.  665. 
68  L.R,A,  669,  102  N.  W.  10,  it  was  said 
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ing;"  and  expresses  doubt  that  "the  learned 
jurist  nisi  was  ever  a  rheumatic,  or  had 
ever  had  a  bone  broken  or  an  ankle 
sprained,  else  he  would  not  have  laid  his 
heavy  hand  on  this  verdict."  The  inference 
is  that  some  member  or  members  of  this 
20urt  may  have  been  favored  with  a  broader 
experience,  and  therefore  be  qualified  to 
check  the  exercise  of  the  uneducated  dis- 
cretion of  the  trial  judge.  Whether  or  not 
we  have  that  power  in  this  case  is  the  im- 
portant question  presented.  In  Hewitt  v. 
Steele,  118  Mo.  463,  24  S.  W.  440,  we  held 
that,  *'if  the  action  of  the  court  in  grant- 
ing the  new  trial  can  be  sustained  upon 
any  ground  set  forth  in  the  motion  for  that 
purpose,  that  it  is  our  duty  to  do  so."  This 
language  was  approved  in  First  Nat.  Bank 
V.  Wood,  124  Mo.  72,  76,  27  S.  W.  654,  655, 
in  which  this  court,  after  quoting  it,  said: 
"Circuit  courts  have  large  discretion  in 
the  matter  of  granting  new  trials,  particu- 
larly upon  the  ground  that  the  verdict  is 
against  the  weight  of  evidence.  This  court 
has  often  ruled  that,  in  law  cases,  where 
there  is  a  conflict  in  the  evidence,  it  would 
not  review  it  and  determine  its  weight,  and 
it  has  as  often  declared  it  to  be,  not  only 


the  right,  but  the  duty,  of  circuit  courts  to 
supervise  the  verdicts  of  juries  and  grant 
new  trials,  if  the  verdict  is,  in  their  opin- 
ion, against  the  weight  of  evidence.  When 
there  is  a  substantial  conflict  in  the  evi- 
dence, we  should  no  more  interfere  with 
the  action  of  the  circuit  court  in  granting 
a  new  trial  than  we  should  in  such  case 
interfere  with  the  verdict  which  has  been 
approved  by  that  court."  In  McCarty  v. 
St.  Louis  Transit  Co.  192  Mo.  396,  401,  91 
S.  W.  132,  133,  Judge  Lamm  for  this  court, 
after  quoting  a  number  of  our  own  cases  to 
sustain  him,  said:  "The  wise  exercise  of 
this  judicial  discretion  on  the  part  of  cir- 
cuit judge  has  always  been  encouraged  by 
this  court."  In  State  ex  rel.  Bates  v.  Shaw, 
163  Mo.  191,  63  S.  W.  371,  we  said  that  if, 
when  the  motion  for  a  new  trial  is  pre- 
sented, the  court  was  of  the  opinion  that 
the  finding  of  the  jury  on  the  merits  of 
the  case  was  against  the  evidence,  "it  was 
not  only  its  province,  but  it  was  its  plain 
duty,  to  do  as  it  did,  set  aside  its  finding 
and  grant  a  new  trial;"  and  it  cites  many 
cases  in  support  of  that  statement.  Coming 
to  our  later  cases,  we  said,  in  Gould  v.  St. 
John,   207   Mo.   619,   631,   632,   106   S.   W. 


that  allowing  an  option  to  take  judgment 
for  a  sum  less  than  the  verdict,  or  to  submit 
to  a  new  trial,  did  not  violate  the  constitu- 
tional rights  of  cither  party  as  to  trial  by 
an  impartial  jurv.  To  the  same  effect  is 
Willette  V.  Khinelander  Paper  Co.  145  Wis. 
537,  130  N.  W.  853. 

And  in  Southern  Power  Co.  v.  White,  92 
S.  C.  219,  75  S.  E.  459,  it  was  held  that 
the  grantinj^  of  a  new  trial  because  of  ex- 
cessive verdict  docs  not  deprive  a  party  of 
his  constitutional  right  of  trial  by  jury. 

So,  in  Burdict  v.  Missouri  P.  R.  Co.  123 
Mo.  221,  26  L.R.A.  221,  45  Am.  St.  Rep. 
528,  27  S.  W.  453,  the  majority  of  the  Mis- 
souri supreme  court  held  that  they  could 
allow  the  option  of  a  reduction  of  the  ver- 
dict or  submission  to  a  new  trial.  There 
was  a  strong  dissent,  however,  upon  the 
ground  that  such  course  violated  the  plain- 
tiff's constitutional  right  of  trial  by  jury. 

But  it  seems  that  there  is  a  limit  to  the 
number  of  times  which  a  new  trial  will  be 
granted  upon  the  ground  of  excessive  ver- 
dicts. See  Ilnzzard  v.  Savannah,  77  Ga. 
54,  wherein  it  was  said  that  to  allow  new 
trials  ad  infinitum  upon  this  ground  would 
oust  the  jury  of  its  constitutional  preroga- 
tive. In  this  case  a  ^'reasonable  verdict" 
was  permitted  to  stand,  and  the  trial  court's 
third  order  granting  a  now  trial  for  ex- 
cessive verdict  reverscnl. 

And  see  Dale  v.  St.  Louis.  K.  C.  &  N. 
R.  Co.  63  Mo.  455,  16  Am.  Nt^g.  Cas.  4.55, 
wherein  it  was  said:  "The  verdict  in  this 
case  on  the  first  trial  was  set  aside  on  ac- 
count of  the  damajjes  being,  in  the  opinjon 
of  the  court,  excessive.  A  seer). id  verdict 
was  for  the  same  amount,  which  the  court 
refused  to  set  aside,  and  any  interference 
ra  L.K,A.(N,S.) 


by  this  court  would  be  a  usurpation  of  the 
province  of  the  jury." 

As  before  stated,  the  general  rule  is  the 
same  where  the  right  to  a  new  trial  for  ex- 
cessive verdict  is  expressly  granted  by  stat- 
ute. 

Thus,  an  Alabama  statute  (Acts  1911,  p. 
587)  which  authorizes  an  affirmance  of  a 
judgment  by  the  appellate  courts  with  con- 
sent of  the  parties  on  remittitur  of  excess, 
where  an  excessive  verdict  is  the  only  error, 
and  provides  that  in  case  either  party  dis- 
sents to  the  reduction,  the  case  shall  be 
remanded  for  new  trial,  has  been  held  not 
to  be  an  unwarranted  infraction  of  the 
right  of  trial  by  jury  in  respect  to  the  as- 
sessment of  damages.  Ex  parte  Steverson, 
177  Ala.  384,  58  So.  992,  affirming  3  Ala. 
App.  313,  67  So.  494.  In  the  court  of  ap- 
peals the  court,  in  upholding  the  statute, 
said:  "The  power  of  a  trial  court  to  set 
aside,  upon  a  proper  motion  for  a  new  trial, 
the  verdict  of  a  jury  because  the  verdict  was 
excessive,  is  undoubted.  From  the  judg- 
ment of  the  trial  court  upon  such  motion, 
an  appeal  undoubtedly  lies  to  the  supreme 
court  or  to  the  court  of  appeals.  The  power 
to  review  such  judgment  is  undoubtedly 
vested  in  these  courts,  and  when  the  bill  of 
exceptions  shows  that  the  judgment  of  the 
lower  court  was  wrong,  and  that  it  should 
have  granted  the  appellant  a  new  trial  be- 
cause of  the  excessive  verdict  of  the  jury, 
the  supreme  court  or  the  court  of  appeals 
not  only  has  the  power,  but  it  is  the  duty 
of  such  court,  to  reverse  the  judgment  oif 
the  lower  court.  The  statute  under  con- 
sideration simply  provides  that,  in  such  a 
case,  the  supreme  court  and  court  of  ap- 
peals, with  the  consent  of  both  the  tppd- 
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23,  26,  that  in  granting  new  trials  the 
courts  have  much  discretionary  power,  and 
that,  where  the  weight  of  the  evidence  is 
involved,  this  court  will  not  interfere  with 
that  discretion,  unless  it  has  been  unwisely 
exercised.  We  also  said  in  that  case,  cit- 
ing McKay  v.  Underwood,  47  Mo.  187,  "that 
the  granting  of  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of 
the  evidence  rests  peculiarly  with  the  judge 
presiding  at  the  trial."  In  Hodan  v.  St. 
Louis  Transit  Co.  207  Mo.  392,  400,  105 
S.  W.  1061,  1065,  we  said:  "It  must  be 
assumed  as  a  commonplace  of  the  law,  aris- 
ing to  the  level  of  an  axiom,  that  the  grant- 
ing of  a  new  trial  rests  within  the  sound 
discretion  of  the  trial  court;  and  its  action 
in  that  behalf  will  not  be  disturbed  on  ap- 
peal, unless  it  appears  that  its  discretion- 
ary power  was  abused,  i.  c,  exercised  in  an 
arbitrary  or  improvident  manner." 

In  Morrell  v.  Lawrence,  203  Mo.  363,  381, 
320  Am.  St.  Rep.  600,  101  S.  W.  571,  575, 
11  Ann.  Cas.  650,  this  court  applied  the 
same  principle  in  a  case  where  the  ground 
assigned  as  a  reason  for  granting  a  new 
trial  was  that  the  verdict  was  exces^jive. 
We  said:     "That  is  a  point  peculiarly  with- 


in the  province  of  the  trial  judge;  it  is  one 
that  he  is  better  qualified  to  judge  than 
an  appellate  court.  The  law  puts  that  im- 
portant responsibility  upon  him,  and  it 
advances  tlie  cause  of  justice  when  the  trial 
judge  'courageously  performs  that  duty." 
In  this  case  we  sec  no  reason  for  depart- 
ing from  this  rule.  The  evidence  was  con- 
flicting, at  least  in  its  coloring  as  to  the 
painful  and  disabling  quality  of  the  in- 
jury. The  trial  court  had  the  plaintiff 
and  all  the  witnesses  before  it,  and  was 
much  better  qualified  than  we  to  deter- 
mine whether  justice  will  be  promoted  by 
another  trial.  It  may  be  that,  as  in  Goetz 
V.  Ambs,  27  Mo.  28,  cited  by  appellant,  the 
verdict  will  be  increased  in  another  trial. 
If  so,  the  statute  (Rev.  Stat.  1909,  §  2023) 
which  permits  but  one  retrial  for  this  cause 
will  relieve  the  courts  of  much  of  their  re- 
sponsibility. 

2.  llie  appellant  in:?ists  that  the  action 
of  the  trial  court  and  also  of  this  court  in 
the  many  cases  to  which  we  have  referred 
are  all  in  violation  of  article  2,  §  22,  of 
the  Constitution  of  our  state,  because  they 
amount  to  a  denial  of  the  right  of  trial  by 
jury  as  enjoyed  before  the  adoption  of  that 


lant  and  the  appellee,  may  reduce  the  judg- 
ment to  an  amount  wliirh  the  members  of 
the  court  may  deem  right  and  just  under 
all  the  facts  and  circumstances  of  the  case. 
If  the  appellant  and  the  appellee  do  not 
consent  to  the  reduction,  the  judgment  of 
the  trial  court  is  reversed  and  tlio  causr 
remanded  for  a  new  trial.  If  thev  do  con- 
sent  to  the  reduction,  the  judgment  as  re- 
duced is  aflirmed.  The  above,  in  plain  Eng- 
lish, is  all  that  the  act  under  consideration 
does  or  undertakes  to  do,  and  it  in  no  wav 
olTends  any  constitutional  provision  touch- 
ing the  right  of  trial  by  jury." 

And  the  Texas  statute  (Rev.  Stat.  art. 
1029a)  which  authorizes  the  court  of  civil 
appeals,  upon  finding  a  jud^'ment  excessive, 
to  reverse  or  grant  a  new  trial  upon  fail- 
ure to  remit  a  supr^eated  excess,  has  been 
held  not  to  be  violative  of  the  constitution- 
al provision  guarantying  the  right  of  trial 
bv  jurv.  Texas  &  N.'  O.  P.  R.  Co.  v.  Syfan, 
91  Tex^  o62,  44  S.  W.  1004. 

So,  in  Ingraham  v.  Weidler,  130  Cal.  588, 
73  Pac.  415,  it  was  held  that  California 
Code  Civ.  Proc.  §  057,  which  authorized  the 
granting  of  a  new  trial  where  excessive  dam- 
ages had  been  awarded  was  not  violative 
of  the  constitutional  declaration  that  the 
right  of  trial  by  jury  shall  be  secured  to 
all,  the  court  saying  that  the  power  to 
grant  a  new  trial  upon  this  ground  was  a 
long  recognized  part  of  the  "right  of  trial 
by  jury."  In  this  case,  like  Devine  v.  St. 
liuis.'the  plaintiff  had  declined  to  consent 
to  a  modification  of  the  amount  of  damages, 
and  a  new  trial  was  granted  upon  the 
ground  of  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  pas- 
sion and  prejudice. 
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And  in  Kennon  v.  Gilmer,  131  U.  S.  22, 
33  L.  ed.  110,  9  Sup.  Ct.  Rep.  606,  it  was 
said  with  respect  to  the  provisions  of  the 
Montana  Code  authorizing  the  trial  court 
to  set  aside  a  verdict  and  grant  a  new  trial 
"for  excessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion 
or  prejudice,"  that  "under  these  statutes, 
as  at  common  law,  the  court,  upon  the  hear- 
ing of  a  motion  for  a  new  trial,  may  in  the 
exercise  of  its  judicial  discretion  either 
absolutely  deny  tjfie  motion  or  grant  .a  new 
trial  generally,  or  it  may  order  that  a  new 
trial  be  had  unless  the  plaintiff  elects  to 
remit  a  certain  part  of  the  verdict,"  etc., 
without  infringing  the  constitutional  right 
of  trial  by  jury. 

So,  in  Louisville  k  X.  R.  Co.  v.  Fox,  11 
Rush,  405,  it  was  held  that  a  reversal  by 
the  court  of  appeals  of  an  order  of  the 
trial  court  denying  a  new  trial,  upon  the 
sole  ground  that  the  verdict  was  excessive, 
was  not  an  infringement  of  the  right  of 
trial  by  jury,  the  C  ivil  Code,  §  369,  pro- 
vdin;r  that  a  verdict  mav  be  set  aside  bv 
the  trial  court  and  a  new  trial  granted 
"for  exet^ssive  daninges  appearing  to  have 
been  j:ivtMi  under  the  influence  of  passion 
or  prcjudiee,"  and  §  15.  giving  the  court  of 
ap])e{ils  appellate  jurisdiction  over  such 
orders. 

And  in  Smith  v.  Times  Pub.  Co.  178  Pa. 
481,  35  L.R.A.  819,  36  Atl.  296,  it  was  held 
that  a  Pennsylvania  statute  under  which 
the  supreme  court  reversed  a  judgment  on 
a  verdict  for  excessive  damages,  and  or- 
dered a  new  trial,  did  not  infringe  the  con- 
stitutional ri^'ht  to  a  jury  trial,  although 
the  trial  court  had  denied  a  motion  for  a 
new  trial.  G.  J,  C- 
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instrument    in    1875,    and   that   we   should 
overrule   our   own    more    recent   cases   and 
turn   to   the  good   old  doctrine  which   she 
thinks  was  held  by  us  in   Gurley  v.   Mis- 
souri P.  R.  Co.  104  Mo.  211,  16  S.  W.  11, 
and  Rodney  v.  St.   Louis  Southwestern  R. 
Co.  127  Mo.  676,  28  S.  W.  887,  30  S.  W. 
150.     She  savs  that  we  should  do  this  if 
we  are  of  the  opinion  that,  under  the  com- 
mon and  statute  law  of  this  state  as  it  ex- 
isted prior  to  that  time,  our  own  and  Eng- 
lish courts  did  not  assert  or  exercise  the 
power  now  claimed.     Acting  upon  the  old 
theory  that  a  recurrence  to  first  principles 
is  a  great  assistance  to  keep  us  from  swerv- 
ing from  the  right  track,  it  is  well  enough 
to  refer  to  the  early  history  of  the  power 
to  grant  new  trials.    The  first  reported  case 
on  that  subject  which  we  have  read  is  the 
Slade  Case,  Style   138,   which  was  decided 
in  the  King's  bench  in  1648.    It  arose  upon 
motion  for  judgment  formerly  stayed  upon 
a   certificate   made   by   Baron   Atkins   that 
the    verdict    passed    against    his    opinion. 
Baron,  J.,  said,  "Judgments  have  been  ar- 
rested in  the  common  pleas  upon  such  cer- 
tificates;"  but  Roll,   J.,   held:      "It  ought 
not  to  be  stayed,  though  it  have  been  done 
in  the  common  pleas,  for  it  was  too  arbi- 
trary for  them  to  do  it,  and  you  may  have 
your   attaint   against   the  jury,   and   there 
is  no  other  remedy  in  law  for  you;  but  it 
were  good  to  advise  the  party  to  suffer  a 
new    trial    for    better    satisfaction."      The 
new    trial    was    accordingly    ordered.      The 
next  case  we   notice  is  Wood   v.  Gunston, 
page   466   in   the   same   report,    which   was 
decidc'd  in  3655  in  the  King's  bench.    Wood 
sued  Gunston  for  slander,  and  obtained  a 
verdict  for  £1,500  damages.    The  defendant 
moved  for  a  new  trial  on  the  ground  that 
the  damages  were  excessive.    Glyn,  J.,  said: 
"It  is  in  the  discretion  of  the  court  in  some 
cases  to  grant  a  new  trial,  but  this  must 
be  a  judicial,  and  not  an  arbitrary,  discre- 
tion,  and   it   is   frequent   in   our   books   for 
the  court  to  take  notice  of  the  miscarriages 
of   juries,    and   to    grant    new   trials   upon 
them,  and  it  is  for  the  people's  benefit  that 
it  should  be  so,  for  a  jury  may  sometimes 
by  indirect  dealings  be  moved  to  side  with 
one    party,    and    not   to    be    indifferent   be- 
twixt them,   but  it  cannot  be  so  intended 
of  the  court;  wherefore  let  there  be  a  new 
trial  the  next  term." 

In  1773  the  new  trial  seems  to  have  got 
well  into  harness  as  appears  from  Vernon 
V.  Hanke.y,  2  T.  R.  113,  1  Revised  Rep.  444. 
In  the  meantime,  in  1757,  Bright  v.  Eynon, 
1  Burr,  301,  came  up  in  the  King's  bench, 
in  which  Lord  Mansfield,  in  a  long  and  in- 
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structive  opinion  concurred  in  by  the  other 
justices,  and  expressly  indorsing  W^ood  v. 
Gunston,  said:  "Trials  by  jury  in  dvil 
causes  could  not  subsist  now  without  a 
power  somewhere  to  grant  new  trials."  His 
masterly  argument  in  this  opinion  will  well 
repay  perusal.  We  have  been  greatly  aided 
by  the  English  cases  collected  and  cited  by 
the  learned  counsel  for  the  appellant.  They 
all  recognize  the  power  of  the  trial  court, 
in  the  exercise  of  a  proper  discretion,  to 
grant  a  new  trial  on  the  ground  of  exces- 
sive damages,  and  there  is  no  instance  on 
the  part  of  an  appellate  court  of  an  at- 
tempt to  control  that  discretion.  Wilford 
V.  Berkeley,  1  Burr.  609,  so  cited,  was  an 
action  for  criminal  conversation  with  plain- 
tiff's wife,  at  the  trial  of  which,  in  King's 
bench  in  1758,  Lord  Mansfield  presided. 
There  was  a  verdict  for  £500  and  a  motion 
to  set  it  aside  because  it  was  excessive. 
The  report  states:  "The  court  were  all 
three,  clear  and  unanimous,  that,  although 
there  was  no  doubt  of  the  power  of  the 
court  to  exercise  a  proper  discretion  in  set- 
ting aside  verdicts  for  excess! veness  of  dam- 
ages in  cases  where  the  quantum  of  the  dam- 
age really  suffered  by  the  plaintifT  could 
be  apparent,  or  they  were  of  such  a  nature 
that  the  court  could  properly  judge  of  the 
degree  of  injury,  and  could  see  manifestly 
that  the  jury  had  been  outrageous  in  giving 
such  damages  as  greatly  exceeded  the  in- 
jury, yet  the  case  was  very  different  where 
it  depended  upon  circumstances  which  were 
properly  and  solely  under  the  cognizance 
of  the  jury,  and  were  fit  to  be  submitted  to 
their  decision  and  estimate.  And  they  held 
the  case  of  criminal  conversation  with  an- 
other's man's  wife  to  be  of  this  latter 
kind." 

We  think,  with  the  court  in  that  case, 
that  the  damages  accruing  to  one  for 
criminal  conversation  with  his  wife  are  so 
largely  personal  and  sentimental  in  their 
nature  that  judicial  experience  affords  lit- 
tle or  no  aid  in  estimating  them,  so  that 
the  judge,  with  respect  to  them,  labors  un- 
der all  the  difficulties  that  beset  the  jury. 
The  most  of  the  English  cases  cited  by  ap- 
pellant are  of  that  general  character.  Ben- 
son V.  Frederick,  3  Bui:r.  1846,  is,  however, 
an  action  like  this,  for  personal  injury,  and 
well  repays  notice  in  this  connection.  It 
was  brought  against  the  defendant,  a  colo- 
nial of  the  militia,  for  ordering  the  plaintiff, 
a  common  soldier,  to  be  stripped,  and  re- 
ceive twenty  lashes  from  two  drummers. 
Owing  to  the  leniency  of  the  drummers,  he 
did  not  suffer  much  injury;  but  the  jury 
asossed  his  damages  at  £150.     The  report 
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statea:  ''Lord  Mansfield  said  he  had  no 
doubt  but  that  it  might  be  right  to  giye 
an  opportunity  of  reconsidering  verdicts 
where  excessive  damages  had  been  given. 
But  in  the  present  case  he  was  not  dis- 
satisfied with  the  verdict,  for  Sir  Thomas 
had  manifestly  acted  arbitrarily,  unjustifi- 
ably, and  unreasonably.^  Mr.  Justice  Wil- 
mot,  concurring,  observed  that  "he  had  no 
doubt  but  that  the  court  might  look  upon 
these  damages  to  be  too  high  in  a  common 
and  ordinary  case,  and  had  power  to  set 
aside  the  verdict  and  award  a  new  writ  of 
inquiry;  yet,  as  in  this  case  the  defend- 
ant had  acted  very  arbitrarily,  and  was 
well  able  to  pay  for  it,  he  did  not  think 
the  court  were  obliged  to  set  aside  the  ver- 
dict that  the  jury  had  found."  Mr.  Justice 
Aston,  concurring,  said:  "He  was  very 
full  in  vindicating  the  discretion  of  the 
court  to  grant  new  trials,  even  when  the 
damages  were  ideal;  and  cited  the  case  of 
Wood  V.  Gunston.  But  as,  in  the  present 
case,  the  defendant  had  acted  very  arbitra- 
rily and  unjustifiably,  and  under  the  cir- 
cumstances that  appeared  upon  the  report 
he  did  not  think  this  to  be  a  proper  occa- 
sion for  the  court  to  set  the  verdict  aside,'* 
so  it  seems  that  in  that  case  a  new  trial 
was  refused  on  the  sole  ground  that  all 
the  judges  thought  the  defendant  only  got 
what  was  coming  to  him.  It  contains  the 
whole  pith  of  the  matter,  and  vindicates 
the  discretion  of  the  court,  even  in  cases 
where  the  action  of  the  jury  in  the  assess- 
ment of  damages  is  "ideal."  Leith  t.  Pope, 
2  W.  Bl.  1327,  to  which  appellant's  counsel 
directs  our  attention,  is  of  the  same  char- 
acter, and  the  court  was  influenced  by  a 
similar  motive.  The  jury  found  a  verdict 
in  an  action  of  malicious  prosecution  for 
£10,000.  The  defendant  moved  for  a  new 
trial  "on  account  of  the  outrageousness  of 
the  damages,  which  exceeded  (it  was  said) 
all  example."  Justices  Oould,  Blackstone, 
and  Nares,  in  their  opinion  refusing  a  new 
trial,  said:  "A  prosecution  thus  aimed  at 
the  life  of  the  plaintiff,  and  proceeding  from 
such  wicked  motives,  must  evidence  a  most 
depraved  and  corrupt  heart,  for  which,  had 
be  had  an  associate,  both  might  have  been 
indicted  for  conspiracy,  and  have  received 
the  most  infamous,  called  emphatically  the 
villenous,  judgment.  In  such  a  case  the 
court  cannot  say  that  any  sum  assessed  by 
the  jiu*y  is  too  much,  if  the  circumstances 
of  the  parties  will  warrant  it.  (2)  Now 
the  plaintiff  is  a  man  of  family,  a  baronet, 
an  ofiicer  in  the  army,  and  a  member  of 
Parliament;  all  of  them  respectable  situa- 
tions, and  which  may  render  the  value  of 
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an  injury  done  to  him,  especially  when  di- 
rected against  his  life,  adequate  to  £10,000. 
The  court  cannot  enter  into  stories  of  pri- 
vate scandal,  which  have  been  liberally  pro- 
pagated on  both  sides.  This  is  the  light 
in  which  the  plaintiff  appears  upon  the 
record  and  the  evidence.  (3)  The  defend- 
ant appeared  upon  evidence  to  be  exceeding 
wealthy,  and  well  able  to  sustain  such  a 
verdict." 

We  can  safely  say  that  in  England  the 
practice  of  granting  new  trials  at  the  dis- 
cretion of  the  court  for  miscarriages  of  the 
jury,  including  the  award  of  excessive  dam- 
ages, was  firmly  established  in  the  eight- 
eenth century,  and  has  continued  unabated. 
It  is  a  part  of  the  common  law  of  England 
adopted  in  the  territory  of  Missouri  on  the 
19th  day  of  January,  1816,  and  Which  has 
during  the  entire  period  of  our  statehood 
been  a  canon  of  constitutional  and  statu- 
tory interpretation  to  which  we  have  had 
frequent  recourse. 

We  have  carefully  read  the  numerous 
Missouri  cases  to  which  counsel  for  appel- 
lant has  referred,  and  greatly  appreciate 
the  industry  and  learning  he  has  brought  to 
our  aid.  They  all  deal  with  the  power  and 
duty  of  this  court  with  respect  to  the  ver- 
dicts of  jiuries;  but  we  find  in  them  no  au- 
thority against  the  proposition  that  the 
granting  or  refusing  of  new  trials  on 
the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  rests  peculiarly  with 
the  judge  presiding  at  the  trial,  and  that 
this  discretion  will  not  be  ordinarily  inter- 
fered with,  unless  it  appears  that  it  nas 
been  unsoundly  or  arbitrarily  exercised. 
This  rule  applies  to  the  verdict  in  its  en- 
tirety, without  reference  to  whether  the 
evidential  weakness  be  in  its  amount  or  in 
some  other  controlling  particular.  In  the 
former  case  justice  commends  the  practice 
by  which  it  may  be  corrected  by  the  action 
of  the  party  for  whom  it  is  rendered,  with- 
out the  cost  and  delay  of  a  new  trial. 

It  follows  from  what  we  have  said  that 
the  order  of  the  Circuit  Court  for  the  City 
of  St.  Louis  granting  a  new  trial  must  be 
affirmed,  and  the  cause  remanded  for 
further  proceedings. 

Blair,  C,  concurs. 

Per  Curiam; 

The  foregoing  opinion  by  Brown,  C,  If 
adopted  as  the  opinion  of  the  oourt. 

All  cencur. 

Motion  to  amend  judgment  denied  April 
13,  1914. 
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Moore,  Deceaaed, 

▼. 

SOUTHERN  RAILWAY  COMPANY,  Appt. 

(166  N.  a  439,  81  S.  E.  603.) 

Master  and  serrant  —  statatorj  llnbil- 
Ity  —  gunshot  wound. 

1.  A  statute  rendering  a  railroad  com- 
pany liable  for  injnrj  to  a  aerrant  by  the 
negligence,  carelessneaa,  or  incompetence  of 
a  fellow  servant  covers  an  injury  to  one 
by  a  pistol  shot  from  a  weapon  which  had 
been  placed  in  a  drawer  by  another  servant 
in  such  a  manner  that  it  must  be  handled 
to  transact  business,  and  was  lifted  by  him 


when  going  to  the  drawer  for  supplies,  and 
held  in  such  negligent  manner  while  forci- 
bly pulling  open  another  drawer  as  to 
cause  its  discharge  and  the  injury  com- 
plained of. 

Same  —  Joint     service  —  liability     of 
either  master. 

2.  That  the  joint  agent  of  two  railroad 
companies  at  a  particular  station  was  per- 
forming a  service  for  one  of  them  when 
he  inflicted  an  injury  upon  a  bystander  does 
not  relieve  the  other  from  liability  for  his 
acta 

Same  —  establishment    of    relation  '^ 
employment  and  payment  of  salary. 

3.  That  a  baggage  master  at  a  union 
depot  was  appoint^  and  paid  by  one  of 
the  companies  does  not  prevent  his  negligent 
infliction  of  an  injury  while  looking  after 
baggage    for    another    company    using    the 


Note.  —  lAdbilit/y  of  joint  employers  for 
torts  of  the  employee. 

As  to.  which  of  two  or  more  persons  is 
master  of  a  third,  see  note  to  Hardy  v. 
Shedden  Co.  37  L.R.A.  33. 

As  to  liability  of  a  railroad  company 
for  negligence  of  one  of  its  employees  while 
running  on  the  road  of  another  company, 
subject  to  the  orders  of  the  latter's  tram 
despatcher,  see  note  to  Hamble  v.  Atchison, 
T.  &  S.  F.  R.  Co.  22  L,R.A.(N.S.)  323. 

As  to  liability  of  union  depot  company 
for  negligence  of  its  own  or  carrier's  em- 
ployees, "see  note  to  Union  Depot  k  R.  Co. 
V.  Londoner,  33  L.R.A.(N.S.)  433.  And 
as  to  liability  of  railroad  company  for  in- 
jury to  its  servants  by  negligence  pf  union 
depot  employees,  see  Floody  v.  Great  North- 
ern R.  Co.  13  I:aR.A.(N.S.)  1196,  and  note 
appended  thereto. 

As  to  right  of  railroad  company  to  dele- 
gate to  independent  contractor  the  mainte- 
nance of  gates  or  a  flagman  at  a  street 
crossing,  see  note  to  Boucher  v.  New  York, 
N.  H.  k  H.  R.  Co.  13  L.R.A.(N.S.)  1177. 

The  present  note  is  confined  to  cases 
wherein  the  question  is  as  to  the  respon- 
sibility of  joint  employers  for  the  torts  of 
their  common  servants,  as  affected  by  the 
fact  that  such  servants  are  in  the  employ- 
ment of  two  or  more  persons  or  corpora- 
tions. 

The  great  weight  of  authority  is  to  the 
effect  that  joint  cmplovers  are  liable  both 
jointly  and  severally  for  the  torts  of  an 
employee,  and  this  notwithstanding  the  par- 
ticular service  being  rendered  was  for  one 
onlv  of  the  employers,  and  notwithstanding 
sucn  employee  was  paid  directly  by  only 
One  of  the  joint  employers. 

The  general  rule  that  joint  employers 
are  all  liable  for  the  torts  of  a  common  serv- 
ant is  laid  down  in  Landers  v.  Felton,  73 
Fed.  311,  wherein  it  was  held  that  the  lia- 
bility of  two  railroad  companies  which 
jointly  owned  a  yard  engine,  for  injuries 
caused  by  the  negligent  operation  of  such 
engine  by  one  employed  and  under  the  col- 
trol  of  both  the  companies,  was  both  joint 
and  several.  So,  in  Williams  v.  Southern 
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R.   Co.   102   Miss.   637,   59   So.   850,  where 
two  carriers  maintained  a  station  in  charge 
of  a  joint  agents  and  a  passenger  was  in- 
jured  by   remaining   therein    a   reasonable 
length  of  time  when   it  was  insufficiently 
heated,  it  was  held  that  such  carriers  were 
jointly  and  severally  liable  for  the  injuries 
resulting  from  the  failure  of  the  joint  agent 
to  properly  heat  the  station.    And  in  Mol- 
ing V.  Barnard,  65  Mo.  App.  601,  where  au 
animal  was  killed  by  a  negligently  operated 
railroad    train,    it    was    said    that    if    the 
operation  of  such  train  was  under  the  joint 
control   of   the   oflicers   and   agents   of   the 
two  railroad  companies,  then  either  or  both 
of  such  companies  are  liable  for  the  dam- 
ages  resulting  from   the   negligence.     And 
in    American    Cotton    Co.    v.    Simmons,    39 
Tex.  Civ.  App.  189,  87  S.  W.  842,  where  an 
employee    was    injured    by    reason    of    the 
negligence  of  the  common  foreman  of  two 
corporations,  it  was  held  that  the  liability 
of    the    corporations    was    both    joint    and 
several.     And  in  Western  tJ.  Teleg.  Co.  v. 
Rust,  55  Tex.  Civ.  App.  359,  120  S.  W.  249, 
where   a    traveler   on    a   highway   was    in- 
jured by  the  negligence  of  a  messenger  fur- 
nished by  a  telegraph  company  and  a  mes- 
senger  company   as  joint   masters,    it   was 
held   that  both   companies   were  liable   for 
the  injuries.     And  in  Chicago  &  N.  W.  R. 
Co.  V.  Snyder,  128  111.  655,  21  N.  E.  520, 
where  a  train  employee  was  injured   in  a 
collision  between  two  trains  resulting  from 
the  negligence  of  one  employed  and  paid  by 
the  two  defendant  railroad  companies,  each 
of    which    owned    one    of    such    trains,    to 
operate  a  semaphore  in  the  interest  of  both 
companies,   by  one  of   which  plaintiff   was 
employed  as  a  trainman  at  the  time  of  the 
injury,  it  was  held  that  it  was  proper  to 
refuse  an  instruction  that  the  semaphore 
operator  at  the  time  of  tlie  accident  was 
the   agent   only    of   the   railroad   company 
which  employed  plaintiff,  and  not  of   the 
other    defendant,    where   it   appeared   that 
such  operator  was  directing  the  movements 
of    both    trains;     and    judgment    against 
both  railroad  companies  was  sustained. 

And    the    same    rule    has    been    adopted 
where  the  action  was  brought  against  one 
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depot,  from  rendering  the  former  company 
liaole,  under  a  statute  making  railroad  com- 
panies liable  for  injuries  negligently  in- 
flicted  by  servants  on  fellow  servants,  if 
he  was  in  fact  the  agent  of  both  companies 
for  the  performance  of  such  duties  at  that 
station. 

(Brown  and  Walker,  J  J.,  dissent.) 

(April  29,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Forsyth 
Ck}unty  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  wrong- 
ful death  of  plaintiff's  intestate,  alleged 
to  have  been  caused  by  the  negligence  of 
defendant's  servant.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Manly  Uendren  A  Womble,  for 

appellant : 

A  pistol  in  the  hands  of  a  grown  young 
man,  possessed  and  kept  under  the  circum- 
stances of  this  case,  does  not  come  within 
the  category  of  a  dangerous  agency,  so 
as  to  make  his  employer  responsible  for 
all  damages  that  may  be  caused  by  its 
unintentional  discharge,  though  negligently 
done. 

Ship  V.  Fridenberg,  132  App.  Div.  782, 
117  N.  Y.  Supp.  599 ;  Pittsburgh,  C.  A  St. 
L.  R.  Co.  Y.  Shields,  47  Ohio  St.  387,  8 
L.R.A.  464,  21  Am.  St.  Rep.  840,  24  N.  E. 
658;  Slater  v.  Advance  Thresher  Co.  97 
Minn.  305,  5  L.R.A.(N.S.)  698,  107  N.  W, 
133;  Shearm.  &  Redf.  Neg.  §  63;  Euting 
V.  Chicago  &  N.  W.  R.  Co.  116  Wis.  13,  60 


of  the  joint  employers  only.  Thus,  in 
Whit.'  V.  Fitchburg  R.  Co.  136  Mass.  321, 
where  a  passenger  on  the  train  of  one  rail- 
road company  was  injured  as  a  result  of 
the  negligence  of  a  brakeman  employed  and 
paid  by  another  railroad  company,  while 
engaged  in  a  service  which  the  two  com- 
panies had  agreed  should  be  performed  for 
their  joint  benefit,  it  was  held  that  the 
former  railroad  company  was  liable  for 
Ruch  injuries,  it  being  said  that  while  per- 
forming the  service  in  question  he  was  act- 
ing for  both  companies.  So,  in  Roberts  v. 
Wabash  R.  Co.  153  Mo.  App.  638,  134  S. 
W.  89,  it  was  held  that  a  railroad  company 
was  liable  for  an  assault  upon  a  passenger 
by  its  operator,  although  such  servant  was 
acting  in  the  double  capacity  of  operator 
for  defendant  and  for  a  telegraph  company, 
and  though  the  passenger  called  to  send 
a  private  message.  And  in  Illinois  C.  R. 
Co.  V.  King,  69  Miss.  852,  13  So.  824,  it 
was  held  that  the  fact  that  a  station  agent 
was  acting  for  another  railroad  company  as 
well  as  the  defendant  did  not  prevent  a 
recovery  by  one  unlawfully  arrested  by  such 
agent  while  acting  in  the  scope  of  his 
duties,  the  court  saying  that  such  fact  mere- 
ly showed  that  two  might  have  been  sued 
instead  of  one.  So,  in  Penfield  v,  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  26  App.  Div. 
413,  50  N.  Y.  Supp.  79,  4  Am.  Neg.  Rep. 
449,  it  was  held  that  the  carrier  of  a  pas- 
senger who  was  injured  at  a  union  station 
by  reason  of  the  wrongful  act  of  the  sta- 
tion officer  was  liable  for  such  injuries, 
since,  as  between  the  defendant  and  its  pas- 
sengers, such  officer  was  the  defendant's 
servant.  And  in  Gulf,  C.  k  S.  F.  R.  Co. 
y.  Shelton,  96  Tex.  301,  72  S.  W.  165,  af- 
firming 30  Tex.  Civ.  App.  72,  69  S.  W.  653, 
on  rehearing  in  70  S.  W.  359,  where  a 
switching  crew  were  equally  the  servants 
of  two  railroad  companies,  although  em- 
ployed and  paid  by  one,  the  other  paying 
one  half  the  cost,  it  was  held  that  the 
company  which  merely  bore  one  half  the 
expense  was  liable  for  the  torts  of  a 
member  of  such  switching  crew  in  order- 
ing a  passenger  to  alight  from  a  moving 
train  at  night,  to  the  same  extent  as  if 
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he  had  been  employed  and  directly  paid 
by  it. 

And  that  the  general  rule  of  joint  and 
several  liability  obtains  notwithstanding 
the  fact  that  the  joint  employee  was  per- 
forming a  service  for  one  of  his  employers 
only  when  the  tort  was  committed  was  the 
holding  in  Moobe  v.  Southsbn  R.  Co.  An- 
other excellent  case  with  regard  to  whether 
a  joint  employee  is  at  the  time  of  the  com- 
mission of  a  tort  the  servant  of  both  mas- 
ters, or  merely  of  the  one  for  whom  he  is 
acting  at  the  time,  is  Buchanan  v.  Chicago, 
M.  &  St.  P.  R.  Co.  75  Iowa,  393,  39  N.  W. 
663,  forceful  language  from  which  is  quoted 
in  Moobe  v.  Soutiiebn  R.  Co.,  in  which  it 
was  held  that  a  fiagman  for  three  railroads 
at  a  point  where  they  crossed  a  street  was- 
not  acting  solely  for  the  company  owning  a 
certain  track,  and  operating  a  train  thereon, 
negligence  in  flagging  which  was  the  cause 
of  injuries  to  plaintiff,  a  traveler  upon  the 
street.  In  this  case,  by  agreement  between 
the  three  railroads,  one  employed  and  paid 
a  flagman  at  one  street  crossing;  the  second 
at  another  crpssing;  and  the  other  at  a 
third  street,  which  all  their  tracks  crossed, 
and  the  plaintiff  brought  action  against 
the  company  which  paid  the  flagman  at  the 
crossing  where  the  accident  occurred,  and 
the  defense  was  that  at  the  time  in  question 
such  servant  was  flagging  for  a  train  on  one 
of  the  other  roads,  and  therefore  that  that 
road  was  the  only  one  liable;  but  as  above 
set  out  this  contention  was  held  untenable. 
And  see  also  Roberts  v.  Wabash  R.  Co.  as 
set  out  supra. 

And  the  holding  in  Moobe  v.  Southern 
R.  Co.,  to  the  effect  that  one  railroad  com- 
pany cannot  excuse  liability  for  the  negli- 
gent infliction  of  injury  by  proof  that  the 
negligent  person  was  employed  and  paid  by 
another  railroad  company,  provided  such 
person  was  in  fact  in  the  service  of  both 
companies,  is  supported  by  the  decision  in 
Taylor  y.  Western  P.  R.  (3o.  45  Cal.  323, 
wherein  it  was  held  that  a  railroad  com- 
pany which  intrusted  a  servant  employed 
and  paid  by  another  railroad  company,  at  a 
junction  point  between  the  two  railroads, 
with  the  business  of  attending  to  its  trains 
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L.R.A.  158,  96  Am.  St.  Rep.  936,  92  N.  W. 
358|  13  Am.  Neg.  Rep.  234. 

Wall  waa  not  acting  within  the  scope  of 
hia  employment  so  that  his  act  in  handling 
the  pifitol  can  be  imputed  to  his  employer. 

Sanderson  v.  Collins  [1904]  1  K.  6.  628, 
73  L.  J.  K.  B.  N.  S.  358,  62  Week.  Rep. 
354,  90  L.  T.  N.  S.  243,  20  Times  L.  R. 
249;  Stephenson  v.  Southern  P.  Co.  93 
Cal.  558,  15  L.R.A.  475,  27  Am.  St.  Rep. 
223,  29  Pac.  234;  Fleming  ▼.  Tarboro 
Knitting  Mills,  161  N.  C.  ,436,  77  S.  E. 
309;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie, 
100  Tex.  136,  10  L.R.A.(N.S.)  367,  90  S. 
W.  1073;  Evcrs  v.  Krouse,  70  N.  J.  L. 
653,  66  L.R.A.  502,  58  Atl.  181,  16  Am. 
Neg.  Rep.  515. 

In  order  to  a£fect  a  master  with  liability. 


something  more  must  be  proved  than  that 
the  wrongful  act  was  in  some  way  connect(*d 
with  the  servant's  authorized  fuMctions, 
or  that  he  committed  it  at  a  time  when 
he  was  occupied  with  the  discharge  of  those 
functions. 

Linville  v.  Nissen,  162  N.  C.  95,  77  S. 
E.  1096;  Bowler  v.  O'Connell,  162  Mass. 
319,  27  LwR.A.  173,  44  Am.  St.  Rep.  359, 
38  N.  £.  498;  Rounds  v.  Delaware,  L.  & 
W.  R.  Co.  64  N.  Y.  129,  21  Am.  Rep.  597, 
8  Am.  Neg.  Cas.  536;  Stephenson  t.  South- 
ern P.  Co.  93  Cal.  558,  15  L.RA.  475,  27 
Am.  St.  Rep.  223,  29  Pac.  234;  Marlowe  ▼. 
Bland,  154  N.  C.  142,  47  L.R.A.(N.S.)  1116, 
69  S.  E.  752;  Wood,  Mast.  &  S.  §  279;  25 
Cyc.  1533;  Jackson  v.  Chicago,  R.  I.  &  P. 
R.   Co.    102   C.   C.   A.    162,   178    Fed.    432; 


at  such  junction,  could  not  deny  its  lia- 
bilitv  for  damages  caused  by  such  servant's 
negligence  upon  the  ground  that  the  servant 
was  hired  by  the  other  company.  The  court 
said  that  it  was  immaterial  by  which  com- 
pany the  servant  was  paid,  if  he  was  in- 
trusted by  the  defendant  with  the  respon- 
sibility of  looking  after  its  trains  at  the 
junction  point.  So,  in  Denver  k  R.  G.  R. 
Co.  V.  Gustafson,  21  Colo.  393,  41  Pac.  505, 
it  was  held  that  a  railroad  company  may  be 
liable  for  injuries  to  a  traveler  on  a  high- 
way resulting  from  the  negligence  of  a  flag- 
man at  a  railroad  crossing,  although  such 
flagman  was  engaged  and  paid  by  another 
railroad  company  which  also  used  the  cross- 
ing, the  flagman  in  question  having  acted 
at  the  crossing  for  both  companies.  In  this 
case  the  court  said:  "Employment  and 
pay.ment  of  a  person  are  not  indispensable 
elements  to  charge  one  as  a  master  for  the 
negligence  of  such  one  who  renders  him 
service.  When  one  knowingly  and  without 
objection  receives  the  beneflts  of  labor,  or 
hoUIs  out  to  the  public  one  as  engaged  in 
his  service,  he  is  liable  as  a  piaster  for  the 
negligence  of  such  servant,  when  the  act 
or  failure  constituting  the  negligence  comes 
within  the  apparent  scope  of  the  servant's 
employment,  even  though  the  person  for 
whom*  the  service  is  rendered  has  not  em- 
ployed or  paid  the  servant.  The  facts  of 
this  case  sufficiently  show  that  the  defend- 
ant knowingly  availed  itself  of  the  services 
of  the  flagman  for  a  long  series  of  years, 
and  held  him  out  to  the  public  as  its  serv- 
ant." And  in  Missouri  P.  R.  Co.  v.  Bond, 
2  Tex.  Civ.  App.  104,  20  S.  W.  930,  it 
was  held,  assuming  that  the  employee  whose 
negligence  caused  injury  to  a  trainman  was 
employed  jointly  by  two  railroad  compa- 
nies, tliat  such  trainman  could  recover 
against  one  of  the  companies,  although 
at  the  time  of  the  accident  the  other 
company  was  paying  the  wages  of  the 
negligent  employee.  And  in  Schulte  t. 
Louisville  &  N.  R.  Co.  128  Ky.  627,  108  S. 
W.  941,  where  a  traveler  on  a  highway  was 
injured  at  a  railroad  crossing  by  reason 
of  the  negligence  of  a  gate  tender,  it  was 
held  that  all  railroad  companies  using  the 
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crossing  were  jointly  and  severally  charge- 
able with  the  negligence  of  the  watchman 
in  failing  to  close  the  gates,  and  where,  as 
here,  more  than  one  railroad  company  used 
the  crossing,   it  was   immaterial  who    em- 
ployed or  paid  the  gate  watchman.    And  in 
Boucher  v.  New  York,  N.  H.  &  H.  R.  Co. 
196   Mass.   365,    13   L.R.A.(N.S.)    1177,    82 
N.  E.  15,  it  was  held  that  the  fact  that  a 
gate  tender  at  a  point  where  two  railroads 
cross  a  street  was  hired  and  paid  by   one 
of  such  railroad  companies  did  not  prevent 
a  finding  that  the  gate  tender  was  also  the 
servant  or  agent  of  the  other  company,  so 
as  to  render  it  liable  for  injuries  resulting 
from  his  negligence.    And  in  Usher  ▼.  West- 
ern U.  Teleg.  Co.  122  Mo.  App.  98,  98  S. 
W.  84,  it  was  held  that  a  telegraph  com- 
pany was  liable  for  the  tort  of  one  acting 
jointly  for  it  and  for  a  railroad  company, 
although  the  railroad  company   paid   such 
agent's  wages,  the  court  saying  that  such 
circumstances  was  not  controlling.    And  see 
Brow  T.  Boston  k  A.  R.  Co.  157  Mass.  399, 
32  K.  E.  362,  wherein  it  was  said  that  it 
did   not   necessarily   follow   from  the    fact 
that   it  might   be   inferred   from  the   facts 
that   one   railroad    company    exercised    the 
exclusive   right   of    selecting   the    gateman 
whose  negligence  caused  the  injury  in  ques- 
tion,   and    of    controlling   and    discharging 
him,  and  that  it  was  in  a  legal  sense  his 
master,  that  the  other  railroad  companies 
for  whom  he  performed  services  might  not 
also  be  liable,  on  the  ground  that  the  jury 
might  And  that  such  companies  jointly  with 
the  flrst  company  employed  a  common  agent, 
for  whose  torts  in  the  performance  of  his 
duties  each  and  all  were  responsible.     And 
see  also  White  v.  Fitchburg  R.  Co.  136  Mass. 
321,  and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shelton, 
96  Tex.  301,  72  S.  W.  165,  as  set  out  supra. 
And  the  rule  that  the  liability  of  joint 
employers  for  the  torts  of  an  employee  is 
botn  joint  and   several    is   not   necessarily 
obviated  by  the  fact  that  there  is  no  ex 
press  contract  betw^cen  the  companies  as  to 
such  employment.    This  was  the  holding  in 
Brow  Y.  Boston  &  A.  R.  Co.  supra,  which 
is  sufficiently  set  out  in  Moobe  t.  Southern 
R.  Co. 
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Chicago,  R.  L  ft  P.  R.  Co.  t.  Smith,  10 
Kan.  App.  162,  63  Pac.  294;  McClenaghan 
T.  Brock,  5  Rich.  L.  17. 

Messrs.  liouls  M.  Swink  and  Hastings 
A  Whicker,  for  appellee: 

The  employer  is  chargeable  with  the 
duty  of  making  a  reasonable  and  proper 
inspection,  so  as  to  prevent  tbe  place  where 
its  employees  are  required  to  do  their  work 
from  becoming  dangerous  and  unsafe. 

Chesson  y.  John  L.  Roper  Lumber  Co. 
118  N.  C.  69,  23  8.  E.  925;  Myers  v.  Con- 
cord Lumber  Co.  129  N.  C.  252,  39  8.  E. 
960;  Britt  v.  Carolina  &  N.  R.  Co.  144  N. 
C.  253,  56  8.  £.  910. 

In  handling  the  loaded  pistol,  the  assist- 
ant baggage  agent  was  required  to  use  ex- 


traordinary care  in  order  to  prevent  in- 
jury. 

Thomp.  Neg.  §  780. 

The  moving  of  the  loaded  pistol  was 
necessary  in  order  that  the  servant  could 
more  conveniently  perform  his  duties,  and 
the  doctrine  of  respondeat  superior  applies. 

Cook  V.  Southern  R.  Co.  128  N.  C.  333, 
38  8.  £.  925;  Allison  v.  Western  North 
Carolina  R.  Co.  64  N.  C.  382;  Palmer  v. 
Winston-Salcm  R.  &  Electric  Co.  131  N. 
C.  250,  42  8.  E.  604;  Williams  v.  Gill,  122 
N.  C.  967,  ^9  8.  E.  879;  Pierce  v.  North 
Carolina  R.  Co.  124  N.  C.  83,  44  L.R.A, 
316,  32  8.  E.  399;  Brendle  v.  8pcncer,  125 
N.  C.  474,  34  8.  £.  634,  7  Am.  Neg.  Rep. 
142;  Hayes  v.  Southern  R.  Co.  141  N.  C. 
196,  53  8.  E.  847;  Lipscomb  ▼.  Houston  & 


In  some  instances  two  or  mdre  masters 
which  employ  the  same  person  to  act  for 
both  have  provided  by  contract  that  each 
party  should  alone  be  responsible  for  all 
loss  or  damage  caused  by  the  fault  of  such 
an  employee  while  acting  in  its  behalf.  A 
contract  of  this  character  is  undoubtedly 
binding  between  the  parties  thereto,  as  is 
illustrated  by  Louisville,  H.  &  St.  L.  R.  Co. 
v.  Illinois  C.  R.  Co.  29  Ky.  L.  Rep.  265,  93 
8.  W.  4,  wherein  it  was  held  that,  as  be- 
tween two  railroad  companies  operating  un- 
der such  a  contract,  which  also  provided 
that  one  of  such  companies  should  select 
and  hire  and  discharge  flagmen,  and  that 
the  other  company  should  pay  a  certain  por- 
tion of  the  compensation,  the  latter  railroad 
company,  for  whom  a  flagman  was  acting 
at  the  time  of  a  collision  caused  by  his  neg- 
ligence, between  defendant's  train  and  a 
street  car,  must  bear  the  whole  loss. 

But  contracts  providing  that  one  of  two 
masters  shall  be  liable  for  the  torts  of  per- 
sons in  their  joint  employment  are  not  con- 
trolling as  between  such  employers  and 
third  persons.  Thus,  in  Schoen  v.  Chicago, 
St.  P.  M.  k  0.  R.  Co.  112  Minn.  38,  45 
L.R.A.(N.S.)  841,  127  8.  W.  433,  it  was 
held  that  either  or  both  of  two  companies 
which  operated  a  switch  engine  as  a  joint 
enterprise  were  liable  for  injuries  caused 
by  the  negligence  of  its  operators,  although 
by  private  contract  one  of  such  companies 
had  assumed  all  liability  for  injuries  caused 
by  the  operation  of  the  engine. 

Another  class  of  cases  which  is  of  interest 
in  connection  with  the  present  note  is  com- 
posed of  those  cases  wherein  two  or  more 
persons  or  corporations  operate  a  business 
jointly.  Of  this  character  is  Jones  v.  Penn- 
svlvania  R.  Co.  8  Mackey,  178,  affirmed  on 
tKis  point  in  155  U.  8.  333,  39  L.  ed.  176, 
15  Sup.  Ct.  Rep.  136,  wherein  it  was  held 
that  several  railroad  companies  operating 
jointly  as  one  line,  and  each  contributing 
to  the  expense  and  sharing  in  the  profits, 
were  jointly  and  severally  liable  for  injuries 
caused  by  the  neffligence  of  the  employees 
on  one  of  the  trains.  In  this  case  the  em- 
ployees were  hired  by  the  various  compa- 
nies, and  were  upon  the  individual  pay  rolls 
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of  the  hiring  company,  but  were  all  paid 
by  a  common  agent.  The  court  said  that 
such  employees  were,  as  a  matter  of  fact, 
each  the  agent  of  all  the  companies.  So,  in 
Louisville  &  N.  R.  Co.  t.  Breeden,  111  Ky. 
729,  G4  8.  W.  667,  it  was  held  that  where 
a  train  is  run  by  two  railroad  companies 
on  joint  account,  both  companies  are  liable 
for  the  negligence  of  those  in  charge  of  the 
train,  to  third  persons,  whatever  their 
rights  may  be  as  to  each  other.  And  in 
Nashville  ft  C.  R.  Co.  v.  Carroll,  6  Heisk. 
347,  it  was  held  that  where  the  train  which, 
because  of  negligent  operation,  injured 
plaintiff,  was  operated  jointly  by  two  rail- 
road companies,  both  companies  were  lia- 
ble. The  train  in  this  case  was  run  by  an 
engineer  and  brakeman  in  the  employment 
of  one  company,  and  a  conductor  in  the 
employment  of  the  other  company.  And  in 
Chesapeake  &  0.  R.  Co.  v.  Davis,  119  Ky. 
641,  60  S.  W.  14,  where  the  track  on  which 
a  train  was  negligently  operated  was  owned 
by  one  railroad  company  and  the  engine 
by  another,  and  the  evidence  as  a  whole 
warranted  the  conclusion  that  the  train 
was  operated  by  the  two  companies  jointly, 
it  was  held  that  they  were  jointly  liable  for 
injuries  to  a  person  at  a  street  crossing 
resulting  from  such  n^ligent  operation. 
And  see  also  Smith  v.  New  York,  N.  H.  & 
H.  R.  Co.  96  Fed.  504,  wherein  it  was  held 
that  railroad  corporations  created  by  the- 
legislatures  of  adjoining  states,  to  operate- 
jointly  a  continuous  line,  are  jointly  liable 
for  a  tort  committed  b^  their  emplovees  in 
one  of  such  states.  Bissell  v.  Michigan  8. 
&  N.  I.  R.  Cos.  22  N.  Y.  258,  is  to  the  same 
effect  as  regards  both  conclusions  and  facts* 
as  the  Smith  Case,  except  that  the  tort 
in  the  former  case  was  committed  in  a  third 
state,  where  such  companies  jointly  operated 
on  the  tracks  of  a  third  company. 

In  connection  with  the  present  note,  see- 
also  Goodman  v.  Wilson,  post,  — ,  and  note- 
appended  thereto,  wherein  will  be  found  m 
treatment  of  cases  involving  the  question 
of  the  liability  of  joint  owners  of  an  auto- 
mobile or  carriage  for  the  torta  of  a  common 
servant.  G,  J.  C» 
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T.  C.  R.  Co.  06  Tex.  5,  55  I..R.A.  869,  03 
Am.  St.  Rep.  805,  64  S.  W.  023. 

In  the  absence  of  rules  prohibiting  these 
agents  from  having  a  pistol,  they  were 
not  violating  any  of  the  defendant's  rules. 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Shields, 
47  Ohio  St.  387,  8  L.R.A.  464,  21  Am.  St. 
Rep.  840,  24  N.  E.  658;  Palmer  v.  Winston- 
Salem  R.  &  Electric  Co.  131  N.  C.  250,  42 
S.  E.  604;  Gruber  v.  Washington  &  J.  R. 
Co.  02  N.  C.  1;  Ware  v.  Barataria  &  L. 
Canal  Co.  35  Am.  Dec.  108,  note;  Garret- 
^on  V.  Duenckel,  50  Mo.  104,  11  Am.  Rep. 
•405. 

Clark,  Gh.  J.,  delivered  the  opinion  of 
'the  court: 

This  in  an  action  for  the  wrongful  death 
«of  plaintiff's  intestate  through  the  nogli- 
igence  of  a  fellow  servant.  The  baggage 
agent  of  the  defendant  left  a  loaded  re- 
volver in  a  drawer  in  the  desk  in  the  bag- 
gage room.  It  was  lying  upon  some  bag- 
gage checks,  and  the  baggage  agent,  in  re- 
moving the  pistol  from  the  drawer  in  order 
to  get  the  checks,  held  it  in  one  hand  while 
pulling  open  another  drawer,  causing  the 
pistol  to  fire.  It  was  directed  towards  the 
deceased,  a  fellow  servant  in  the  employ 
of  the  defendant,  and  was  discharged,  there- 
by killing  him. 

The  court  charged  the  jury  that,  if  they 
found  that  the  defendant  company  through 
its  agent  left  a  loaded  revolver  in  said 
desk,  where  it  was  necessary  to  be  handled 
in  order  to  transact  the  business  of  the  de- 
partment, and  should  also  find  that,  in  re- 
moving the  pistol  from  the  drawer  in  the 
course  of  his  employment,  said  agent  took 
hold  of  and  handled  the  pistol  without 
the  exercise  of  ordinary  care  as  to  the 
manner  in  which  he  was  handling  it,  and 
carelessly,  and  without  the  exercise  of 
ordinary  care,  and  without  due  regard  to 
the  direction  in  which  it  was  pointed, 
pressed  the  trigger,  and  as  a  result  of  such 
careless  conduct  and  want  of  care,  the 
plaintiff's  intestate  was  killed,  and  the 
jury  should  further  find  that  by  the  exercise 
of  ordinary  care  the  injurious  result 
ought  reasonably  to  have. been  anticipated 
AS  a  consequence  of  such  conduct,  to  find 
the  first  issue,  "Yes,"  otherwise  to  answer 
it,  "No." 

In  this  we  find  no  error  of  which  the  de- 
fendant can  complain.  Indeed,  in  requiring, 
in  addition  to  the  last  two  circumstances, 
the  jury  to  find  further  that  there  was  neg- 
ligence in  leaving  the  pistol  in  the  drawer, 
there  was  error;  but  of  this  the  defendant 
cannot  complain.  It  was  an  immaterial 
circumstance. 

If  the  baggage  agent  had  suddenly  and 
forcibly  pulled  the  drawer  open  without 
^1  L.R.A.(N.S.) 


observing  the  fact  that  another  employee 
was  standing  close  by,  and  by  reason  of 
such  negligence  and  unusual  and  forcible 
manner  of  pulling  open  the  drawer,  the 
sharp  corner  of  the  drawer  had  struck  the 
deceased  on  the  temple,  killing  him,  and  by 
the  use  of  ordinary  care  the  agent  could 
reasonably  have  anticipated  such  conse- 
quence, the  defendant  would  have  been  lia- 
ble for  the  negligence,  just  as  if  one  em- 
ployee had  negligently  thrown  a  crosatie 
or  a  lump  of  coal  on  another,  as  in  Fitz- 
gerald v.  Southern  R.  Co.  141  N.  C.  531,  6 
L.R.A.(N.S.)  337,  54  S.  E.  301,  where  the 
point  is  thoroughly  discussed,  or  dropped 
a  bar  of  iron  on  his  foot.  Horton  v.  Sea- 
board Air  Line  R.  Co.  145  N.  C.  132.  58 
S.  £.  003,  and  manv  similar  cases. 

The  injury  was  an  accident  in  the  sense 
only  that  the  killing  was  not  intentional. 
Tlie  jury,  under  the  last  paragraph  of  the 
charge,  must  have  found  that  the  killing 
was  in  consequence  of  the  negligence  of  the 
baggage  agent  from  the  careless  manner  in 
which  he  held  the  pistol  while  pulling  open 
another  drawer.     He  was  in  the  discharge 
of  his  duties  in  the  course  of  his  employ- 
ment.    He  was  negligent,  as  the  jury  find, 
both  in  the  manner  of  holding  the  pistol 
while  pointed   at  another,  and   in   pulling 
open  the  drawer  at  the  same  time.     The 
statute  is  explicit  that,  for  "injury  caused 
by  the  negligence,  carelessness,  or  incompe- 
tence of  a  fellow  servant,"  the  defendant  is 
liable.    Revisal  1905,  §  2646.    The  able  and 
experienced  counsel  of  the  defendant  do  not 
base  their  motion  for  a  nonsuit  upon  the 
ground  that  the  witness  W^all  was  the  agei^t 
solely  for  the  Southern  Railway,  and  that 
the  death  of  the  decedent  was  caused  by 
him  when  acting  solely  as  agent  of  the  Nor- 
folk &  Western,  either  by  exception  on  the 
trial,  or  by  taking  such  point  in  their  briefs. 
But,  as  the  suggestion  is  made,  it  is  well  to 
refer    to   the    testimony   of   Wall   himself, 
who  says:     "I  was  the  joint  agent  of  the 
Norfolk  &  Western  and  the  Southern  Rail- 
way  Companies.     Lincoln  Moore    [the  de- 
ceased] was  employed  to  help  me  look  after 
the  baggage  for  the  Southern  and  Norfolk 
&  Western."    He  also  says:     "I  was  assist- 
ant baggage  agent  at  the  union  station  at 
Winston-Salem,  and  worked  in  the  baggage 
room."    On  the  motion  to  nonsuit,  the  evi- 
dence must  be  taken  as  true  in  the  aspect 
most  favorable  to  the  plaintiff.    According 
to  the  evidence  above  set  out,  it  appears 
that  Wall  was  the  joint  agent  of  the  two 
railroads,  and  operating  the  joint  baggage 
room  of  the  union  depot  in  their  behalf. 
That  being  so,  it  cannot  be  said  that  any 
one  service  was  done  by  him  at  the  respon- 
sibility of  one  railroad,  and  the  other  serv- 
ice at  the  responsibility  of  the  other.    The 
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witnesa  testified  that  he  was  the  "joint*' 
agent  of  both  roads,  operating  the  "joint" 
business  of  both  roads.  It  follows,  there- 
fore, that  the  plaintiff  could  have  sued 
either  or  both  roads  at  her  option.  It  was 
A  joint  employment,  and  he  was  a  joint 
agent.  There  is  no  evidence  tending  to 
show,  and  it  is  unreasonable  to  suppose, 
that  he  was  paid  according  to  the  trains 
he  served.  He  was  doubtless  employed  by 
the  month,  as  is  customary,  and  whatever 
work  he  did  according  to  his  testimony  was 
as  joint  agent  in  the  joint  or  common  busi- 
ness of  the  two  roads. 

A  case  almost  exactly  in  point  is  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Dorsey,  66  Tex.  148, 
18  S.  W.  444.  In  that  case  the  plaintifiF 
was  employed  by  one  railroad  company 
to  act  as  night  switchman  in  a  union  yard 
jointly  kept  and  used  by  that  company  and 
two  others.  While  performing  his  duty 
upon  a  train  and  track  of  one  of  the  latter 
companies,  and  because  of  some  negligence 
of  that  company,  he  received  personal  in- 
jury, and  it  was  held:  (1)  Between  the 
plaintiff  and  his  employer  the  relation  of 
master  and  servant  existed  by  express  con- 
tract. Between  the  plaintiff  and  the  other 
companies  that  relation  arose  by  inference 
from  the  service  and  the  connection  of  the 
companies.  (2)  No  proof  being  offered  as 
to  the  contract  between  the  companies,  their 
duties  respecting  the  yard  where  the  plain- 
tiff was  injured  could  only  be  inferred  from 
the  manner  in  which  the  premises  were 
used.  (3)  It  appearing  that  the  plaintiff 
was  employed  to  work  in  the  'union  yard,' 
that  it  was  used  by  the  three  companies 
in  common,  and  the  plaintiff  was  injured 
while  performing  his  duty,  it  was  not  error 
to  instruct  the  jury  that,  if  the  injury  re- 
sulted from  the  negligence  of  either  company, 
all  were  liable  jointly  and  severally."  This 
is  a  well-considered  case,  and  there  are  many 
others  like  it.  In  Vary  v.  Burlington,  C. 
R.  &  M.  R.  Co.  42  Iowa,  246,  it  did  not  ap- 
pear whether  the  plaintiff  was  injured  on 
the  road  of  the  defendant  or  of  the  com- 
pany by  which  he  was  employed.  His  en- 
gagement was  to  serve  both  companies 
very  much  in  the  same  way  as  the  plain- 
tiff's intestate  in  this  case,  and  it  was  held 
that  he  could  sue  either  or  both,  and  it 
was  said:  "This  principle  is  elementary, 
and  needs  no  citation  of  cases  in  its  sup- 
port." Among  other  cases  to  the  same 
purport  is  Buchanan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  76  Iowa,  393,  39  N.  W.  663,  in 
which  it  is  said:  "The  idea  that  the  em- 
ployee was  under  the  employment  of  one 
company  for  five  minutes,  and  then  another 
for  a  few  minutes,  and  another  for  a  short 
time,  and  that  he  changed  his  employers 
with  the  facility  with  which  the  kaleido- 
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scope  exhibits  an  array  of  colors,  involves 
an  absurdity," — and  adds  that  this  would 
make  the  service,  "not  only  the  ridicule  of 
the  public,  but  a  system  of  deception,  to 
the  great  peril  of  the  most  prudent  and 
careful  drivers."  Another  case  is  Brow  v. 
Boston  &  A.  R.  Co.  167  Mass.  399,  32  N.  E. 
362,  which  held  that  in  such  cases,  where 
an  employee  is  in  a  common  employment  at 
a  union  station,  rendering  service  first  for 
one  company  and  then  the  other,  that  one 
injured  by  the  negligence  of  such  servant 
could  recover  out  of  either  or  all  of  the 
companies,  though  there  was  no  express 
contract  between  the  companies  as  to  his 
employment. 

If,  as  Wall  testified,  he  was  the  joint 
agent  of  both  companies,  they  were  jointly 
and  severally  liable.  If,  however,  as  he 
also  testified  (and  which  is  not  incompat- 
ible), he  was  appointed  and  paid  by  the 
Southern  to  attend  to  the  joint  business  for 
both  companies  in  the  baggage  room,  both 
companies  are  liable.  Certainly  the  South- 
ern Railway  which  is  the  one  sued  here, 
cannot  object  that  Wall  was  not  in  its 
service  when  he  was  handling  baggage  by 
its  direction  for  the  other  company.  Nor 
are  we  impressed  with  the  suggestion  that 
a  farmer  would  not  be  held  responsible  for 
the  negligence  of  his  servant  in  a  case  of 
this  kind,  and  therefore  the  railroad  should 
not  be.  The  railroad  would  not  have  been 
liable  until  the  enactment  of  chapter  66, 
Laws  1897,  now  Revisal  1906,  §  2646,  which 
provides :  "Any  servant  or  employee  of  any 
railroad  company  operating  in  this  state 
who  shall  suffer  injury  to  his  person,  or 
the  personal  representative  of  any  such 
servant  or  employee  who  shall  have  suffered 
death  in  the  course  of  his  services  or  em- 
ployment with  such  company  by  the  negli- 
gence, carelessness  or  incompetence  of  any 
other  servant,  employee  or  agent  of  the 
company  or  by  any  defect  in  the  machinery, 
ways  or  appliances  of  the  company  shall 
be  entitled  to  maintain  an  action  against 
such  company."  This  statute  has  been  sus- 
tained by  repeated  decisions  of  this  court, 
and,  indeed,  such  statutes  have  been  now 
almost  universally  adopted. 

This  being  a  motion  for  a  nonsuit,  tho 
evidence  must  be  taken  as  true.  The  wit- 
ness testified  that  he  was  the  joint  agent 
of  both  railroads,  and  so  was  the  deceased, 
who  was  his  helper.  The  latter  was  killed 
"in  the  course  of  his  services  or  employ- 
ment," and  the  jury  found  that  this  was 
done  "by  the  negligence,  carelessness,  or 
incompetence  of  the  other  servant."  all 
testified  that  he  was  appointed  and  paid 
by  the  defendant,  the  Southern  Railway; 
but  he  also  says  that  he  was  the  joint  agent 
of  both  companies  in  their  joint  business 
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of  looking  after  the  baggage  that  came  to 
the  union  depot. 
No  error. 

Brown,  J.,  dissenting: 

I  am  of  opinion  that  the  oonehiaion 
reached  by  the  majority  of  my  brethren  is 
in  contravention  of  the  previous  decision 
of  this  court,  and  that  the  motion  to  non- 
suit should  be  sustained.  As  the  facts  are 
not  stated  fully  in  the  opinion,  I  set  them 
out  from  the  record.  The  only  witness  ex- 
amined who  testified  to  the  facts  was  J.  A. 
Wall,  introduced  by  the  plaintiff.  After 
testifying  that  he  was  assistant  baggage 
agent  at  the  union  station  in  Winston- 
Salem,  the  witness  says:  "About  seven 
days  before  Lincoln  Moore  was  killed  I 
found  a  pistol  in  an  old  desk  in  the  bag- 
gage room.  This  desk  set  on  the  back  side, 
where  we  kept  all  our  checks  and  some  sup- 
plies. I  found  the  pistol  a  few  days  after 
Mr.  Minter  the  baggage  agent,  took  charge. 
I  took  it  out  and  rubbed  it  up,  and  got 
the  dust  off  of  it.  Mr.  Minter  saw  me  when 
I  found  it.  When  I  put  the  pistol  in  the 
drawer  immediately  after  finding  it,  I  did 
not  put  it  in  the  drawer  where  we  keep  the 
baggage  checks.  The  drawer  in  which  I 
put  it  contained  a  book  and  some  old  cir- 
culars. On  the  morning  that  Lincoln  Moore 
was  killed  the  pistol  was  in  the  drawer  on 
top  of  Norfolk  &  Western  Railway  checks. 
I  put  it  there.  It  was  put  in  that  place 
the  evening  before  Moore  was  shot.  There 
was  one  cartridge  in  the  pistol.  Up  to  the 
time  I  put  it  in  the  drawer  just  spoken  of, 
it  had  been  in  the  drawer  where  the  circu- 
lars and  book  were.  Mr.  Minter  said  to 
me,  'I  found  a  cartridge  I  believe  will  fit 
your  old  gun.'  When  he  told  m^  about 
this  cartridge,  I  took  the  pistol  out  and  put 
the  cartridge  in  it.  Lincoln  Moore  had  been 
working  in  the  baggage  room  about  two 
months  and  a  half.  He  was  hired  by  Victor 
Davis.  His  duties  were  to  help  load  bag- 
gage going  out  and  unload  baggage  com- 
ing in.  He  was  under  my  instructions,  and 
did  what  I  told  him  to  do.  We  were  both 
at  the  station  that  morning  getting  the  bag- 
gage off  on  the  5:40  Southern  train.  The 
next  train  that  left  after  that  was  the  7:06 
train  over  the  Norfolk  &  Western  for 
Koanoke.  After  getting  the  baggage  off  on 
the  Southern,  Lincoln  Moore  and  I  came 
around  near  my  desk,  and  Lincoln  Moore 
sat  on  a  stool  inside  of  the  office  and  was 
combing  his  hair.  I  went  to  get  some  Nor- 
folk &  Western  checks  to  put  strings  on 
them  to  prepare  to  check  the  baggage  going 
out  on  the  7:05  Norfolk  &  Western.  Open- 
ing the  drawer,  I  found  the  pistol  lying  on 
top  of  the  checks,  and  I  picked  it  up  with 
my  right  hand  and  was  going  to  lift  it  back 
51  L.R.A.(N.S.) 


into  the  other  drawer,  and  just  as  I  went 
to  pull  the  drawer  it  got  hung.  I  stepped 
back  like  this  [indicating],  and  as  I  stepped 
back  it  went  off ;  the  bullet  striking  Lincoln 
Moore  and  killing  him.  I  had  pistol  in 
my  right  hand,  and  was  trying  to  apen  the 
drawer  with  uy  left  hand,  and  in  jerking 
the  pistol  went  off." 

It  is  not  contended  that  the  defendsat  ra- 
its officers  either  authorized  or  knew  of 
the  keeping  of  the  pistol  in  the  desk  by  the 
baggage  agent,  Wall.  In  my  opinion,  it 
was  the  unauthorized  and  personal  act  of 
Wall  for  which  the  defendant  is  not  liable. 

1.  Wall  was  not  acting  within  the  scope 
of  his  authority  or  in  furtherance  of  this 
defendant's  business.  He  says  his  purpose 
in  opening  the  drawer  was  to  get  checks  to 
put  on  baggage  for  the  7:05  Norfolk  & 
Western  train,  and  that  the  pistol  was  lying 
on  top  of  those  checks,  and  that  he  picked 
it  up  for  the  purpose  of  putting  it  in  the 
other  drawer  from  which  he  had  taken  it. 
He  was  no  more  acting  for  the  defendant 
when  he  took  the  pistol  up  to  remore  it 
to  the  other  drawer  and  accidentally  killed 
Moore  than  he  would  have  been  had  he 
wilfully  and  intentionally  discharged  it. 

Suppose  a  merchant's  clerk  had  placed 
a  pistol  in  his  desk  without  the  knowledge 
or  authority  of  his  master,  and,  in  going 
into  the  desk  to  get  out  papers  in  hia  mas- 
ter's business,  he  had  taJcen  the  pistol  off 
the  needed  papers,  and  in  so  doing  had  ac- 
cidentally, but  negligently  killed  a  fellow 
clerk;  does  anyone  for  a  moment  suppose 
that  this  court  would  hold  the  merchant  lia- 
ble for  such  unauthorized  actT  If  the  mer- 
chant would  not  be  held  liable  under  such 
circumstances,  then  this  defendant,  although 
a  railway  company,  ought  not  to  be. 

The  test  laid  down  by  Justice  Hoke  in 
Sawyer  v.  Norfolk  &  S.  R.  Co.  142  N.  C.  1, 
115  Am.  St.  Rep.  716,  54  S.  E.  793,  9  Ann. 
Cas.  440,  is :  "Where  the  question  of  fixing 
responsibility  on  corporations  by  reason  of 
the  tortious  acts  of  their  servants  depends 
exclusively  on  the  relationship  of  master 
and  servant,  the  test  of  responsibility  is 
whether  the  injury  was  committed  by  au- 
thority of  the  master,  expressly  conferred 
or  fairly  implied  from  the  nature  of  the 
employment  or  the  duties  incident  to  it.** 
And  in  the  same  case  it  is  held  that  private 
corporations  are  liable  for  their  torts  (of 
this  character)  under  such  circumstances  as 
would  attach  liability  to  natural  persons. 
In  this  case  a  railway  company  was  exoner- 
ated from  liability  for  the  tortious  conduct 
of  a  superintendent  when  refusing  employ- 
ment to  one  who  had  applied  to  him  for  it. 
This  case  is  cited  and  approved  in  Marlowe 
V.  Bland,  154  N.  C.  141,  47  L.R.A.(N.S.) 
1116,  69  S.  £.  752,  where  a  farmer  ordered 
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hia  seryant  to  cut  and  pile  eomstalkfl,  who, 
after  piling  them,  without  authority  from 
his  master,  set  fire  to  them  and  caused  dam- 
age.   The  master  was  held  not  liable. 

This  same  idea  is  expressed  by  Wood  in 
hit  work  on  Master  &  Servant,  §  307, 
quoted  in  Marlowe  v.  Bland:  "The  simple 
test  is  whether  they  were  acts  within  the 
Bcope  of  his  employment,  not  whether  they 
were  done  while  performing  the  master's 
business,  but  whether  they  were  done  by  the 
servant  in  furtherance  thereof,  and  were 
such  as  may  fairly  be  said  to  have  been 
authorized  by  him.  By  'authorized'  is  not 
meant  authority  expressly  conferred,  but 
whether  the  act  was  such  as  was  incident 
to  the  performance  of  the  duties  intrusted 
to  him  by  the  master,  even  though  in  oppo- 
sition to  his  express  and  positive  orders." 

In  Jones  v.  Seaboard  Air  line  R.  Co. 
160  N.  C.  475,  64  S.  E.  206,  it  is  said: 
"Certainly  no  one  will  seriously  contend 
that  a  master  is  an  insurer  of  his  servant's 
conduct  in  respect  to  torts  committed  by 
him  while  in  his  employment,  without  re- 
gard to  the  pivotal  question  whether  such 
conduct  had  any  relation  to  or  was  in  the 
scope  of  the  employment." 

This  subject  is  so  fully  discussed  in  the 
cases  I  have  cited,  as  well  as  by  Justice 
Walker  in  Jackson  v.  American  Teleph.  & 
Teleg.  Co.  139  N.  C.  347,  70  L.R.A.  738,  61 
S.  £.  1016,  and  Daniel  v.  Atlantic  Coast 
Line  R.  Co.  136  N.  C.  617,  67  L.R.A.  455, 
48  S.  £.  816,  1  Ann.  Cas.  718,  that  it  is 
useless  to  cite  other  authorities. 

It  is  true  the  pistol  was  on  top  of  the 
checks;  but  the  declared  purpose  in  taking 
the  pistol  out  of  the  drawer  was  not  so 
much  to  get  at  the  checks  as  to  put  the 
pistol  back  in  the  other  drawer  from  which 
witness  had  taken  it.  The  checks  could 
easily  have  been  taken  out  by  lifting  up  the 
pistol,  and  not  removing  it  from  the  drawer. 
It  was  not  at  all  necessary,  in  order  to  ac- 
complish the  master's  work,  that  the  pistol 
should  have  been  taken  out  of  the  drawer  it 
was  in.  That  was  the  personal  act  of  Wall, 
for  which  the  defendant  should  not  be  held 
liable,  as  it  neither  knew  of  it,  nor  could  by 
any  sort  of  means  have  prevented  it. 

2.  There  is  another  ground  upon  which 
it  appears  to  me  the  motion  to  nonsuit 
should  be  sustained.  This  action  is  brought 
against  the  Southern  Railway,  and  not 
against  the  Norfolk  k  Western.  While  un- 
der the  statutes  of  North  Carolina  these 
two  railway  corporations  are  compelled  to 
co-operate  in  maintaining  a  union  station 
in  Winston-Salem,  they  are  not  and  cannot 
be  in  any  sense  copartners,  and  neither  is 
liable  for  the  contracts  or  torts  of  the  other. 
The  fact  that  the  Southern  Railway  as- 
sisted in  maintaining  this  union  station, 
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and  employed  Wall  to  load  its  baggage,  did 
not  make  it  responsible  for  Wall's  acts 
when  he  was  acting  exclusively  for  the  Nor- 
folk &  Western  in  checking  and  loading  its 
baggage. 

Wall  testifies  that  the  Southern  Railway 
train  had  been  loaded  with  baggage  and 
had  gone.  At  the  time  of  the  Injury  he 
was  getting  Norfolk  &  Western  checks  for 
the  baggage  on  that  train.  He  was  per- 
forming no  act  whatever  for  the  Southern 
Railway  when  he  went  in  the  desk  and  re- 
moved the  pistol. 

It  is  surely  permissible  for  one  person  to 
act  as  agent  for  two  others  in  performing 
separate  and  distinct  duties  at  different 
times  for  each  principal,  without  making 
both  principals  liable  jointly  for  all  his 
acts;  there  being  no  partnership  or  privity 
between  the  principals. 

It  is  true  that  this  particular  reason  for 
sustaining  the  nonsuit  is  not  urged  in  the 
brief;  but  it  is  our  duty  to  consider  it  when 
we  pass  on  the  sufficiency  of  the  evidence  to 
warrant  a  recovery  of  this  defendant. 

Walker,  J.,  concurs  in  this  dissent. 
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(DiTlBlon  No.  1.) 

JAMES  DORMAN,  Plff.  in  Err., 

V. 

CONNECTICUT  FIRE  INSURANCE  COM- 

PANY. 

(—  Okla,  — ,  139  Pac.  262.) 

Insurance  —  agent's  authority  to  con- 
tract. 

1.  Ordinarily,  a  traveling  soliciting  agent, 
without  actual  authority  to  contract,  who 
is  furnished  by  his  principal,  an  insurance 
company,  with  no  indicia  of  authority  other 
than  printed  blank  forms  of  application  for 
insurance,  addressed  to  it,  which  either 
negative  the  idea  of  authority  to  contract, 
or,  as  in  the  present  case,  is  signed  by  the 
applicant  without  actual  knowledge  of  its 
contents,  does  not  have  the  apparent  au- 
thority to  enter  into  a  contract  of  insurance. 

(a)  Qusere,  where  such  forms,  within  the 

Headnotes  by  Thackeb,  C. 


Note,  ^  Inauranoe :    effect    of  delay    in 
passing  upon  application. 

The  general  rule  laid  down  in  the  note  to 
Northwestern  Mut^  L.  Ins.  Co.  v.  Neafus,  36 
LJt.A.(N.S.)  1211,  where  the  early  cases 
upon  the  question  under  consideration  are 
gathered,  to  the  effect  that  mere  delay  in 
passing  upon  an  application  for  insurance 
cannot  be  construed  into  an  acceptance  by 
the  insurer,  is  supported  by  the  result 
reached  in  Dorman  v.  Connecticut  F.  Ins. 
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actual  knowledge  of  the  applicant,  are  free 
from  specific  limitation  upon  the  authority 
of  such  agent,  does  he  thus  have  the  appar- 
ent authority  to  bind  such  principal,  as  in- 
ducement to  the  making  of  such  application, 
by  a  temporary  contract  of  insurance,  un- 
til such  principal  may  reject  such  applica- 
tion? 

Same  ^  essentials  of  contract. 

2.  There  is  no  contract  of  insurance  un- 
less the  minds  of  the  parties  have  met  in 
a<Trcement  as  to  (a)  the  subject-matter,  (b) 
the  risk  insured  against,  (c)  the  period  of 
risk,  (d)  the  amount  of  insurance,  and  (e) 
the  premium. 

Same  •»  retention  of  application. 

3.  An  unaccepted  application  for  insur- 
ance, accompanied  by  the  premium,  al- 
though retained  without  notice  of  objec- 
tion for  five  days  after  its  date,  and  until 
the  applicant  has  suffered  the  loss  against 
which  he  desired  the  insurance,  is  not  a 
contract  of  insurance. 

Same  ^  absence  of  acceptance. 

4.  Acceptance  of  an  application  may  ordi- 
narily be  inferred  from  the  retention  and 
application  of  the  premium ;  but  when  there 
is  evidence  reasonably  tending  to  show  that 
there  was  no  such  acceptance  in  fact,  the 
law  does  not  imply  acceptance  from  such 
retention;  and  the  adverse  finding  and  judg- 
ment in  the  trial  court  are  conclusive 
against  appellant's  claim  of  acceptance. 

(February  28,  1914.) 

ERROR  to  the  District  Court  for  Grant 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  on  an  alleged  con- 
tract of  insurance  upon  a  growing  crop  of 
wheat.    Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  C.  S.  Ingersoll  and  F.  G.  Wall- 
ing, for  plaintiff  in  error: 

There  was  a  sufficient  contract  of  insur- 
ance. 

Van  Arsdale-Osborne  Brokerage  Co.  ▼. 
Cooper,  28  Okla.  598,  115  Pac.  779;  Hard- 
wick  y.  State  Ins.  Co.  20  Or.  647,  26  Pac 
840;  Putnam  y.  Home  Ins.  Co.  123  Mass. 
324,  25  Am.  Rep.  93;  Preferred  Acci.  Ins. 

Co.,  and  it  is  also  supported  by  the  only 
other  case  which  has  been  disclosed  passing 
upon  the  point  since  the  writing  of  the 
note  referred  to. 

Thus,  in  Shawnee  Mut.  F.  Ins.  Co.  y. 
McClure,  30  Okla.  535,  49  L.R.A.(N.S.) 
1054,  135  Pac.  1150,  where  a  soliciting 
agent  of  limited  authority  did  not  mail  an 
application  and  the  premium  for  fire  insur- 
ance until  four  dajs  after  he  received  them, 
and  an  investigation  of  the  risk  was  being 
made  by  the  insurer  when  the  property  was 
burned  two  days  after  the  application  was 
forwarded,  the  court  said  that  it  could  not 
be  contended  that  the  insurer  held  the  ap- 
plication and  premium  so  long,  or  otherwise 
conducted  itself  in  such  a  way  in  reference 
51  L.R.A.(N.S.) 


Co.  v.  Stone,  61  Kan.  48,  58  Pac  986; 
Campbell  v.  American  F.  Ins.  Co.  73  Wis. 
100,  40  N.  W.  661. 

Having  received  and  accepted  the  ap- 
plication, having  received  and  accepted  and 
retained  the  premium,  and  having  expressly 
stated  when  the  insurance  would  become 
effective,  through  its  authorized  agents, 
the  defendant  company  placed  plaintiff  in 
a  position  which  resulted  in  injury,  dainagL% 
and  loss  to  him;  for  these  acts  on  the  part 
of  its  agents,  the  defendant  company  is 
certainly  liable. 

1  Am.  &  £ng.  Enc.  Law,  2d  ed.  1131: 
Walker  y.  Farmers'  Ins.  Co.  51  Iowa,  679, 
2  N.  W.  683;  Lindsay  y.  Pettigrew,  5  S, 
D.  500,  59  N.  \V.  726. 

Messrs.  Soothorn,  Caldwell,  A  McRill 
for  defendant  in  error. 

Thacker,  C,  filed  the  following  opinion: 
Plaintiff  in  error  was  plaintiff,  and  de- 
fendant in  error  was  defendant,  in  the  trial 
court;  and  this  action  was  upon  an  alleged 
contract  of  insurance  upon  a  growing  crop 
of  wheat,  for  loss  sustained  by  hail  pending 
an  application  for  a  policy;  judgment  be- 
ing for  the  defendant  upon  the  evidence. 
Plaintiff,  on  May  19,  1909,  voluntarily  ap- 
plied to  defendant  for  insurance  by  volun- 
tarily approaching  its  agents  and  signing, 
without  actual  knowledge  of  its  contents, 
an  application  in  printed  form  furnished 
by  defendant  and  prepared  for  signature 
by  and  in  the  hands  of  Joel  Mulligan  and 
C.  L.  Nash,  who  were  then  acting  as  defend- 
ant's subagents  under  D.  M.  Sullivan.  At 
the  same  time,  plaintiff  executed  his  note 
without  full  knowledge  of  its  contents  to 
said  Nashy  or  to  the  Bank  of  Nashville, 
Oklahoma,  under  the  impression  that  it 
was  to  defendant,  which  note  said  Nash 
cashed  at  said  bank,  for  the  full  amount 
of  the  premium  for  such  insurance.  Mulli- 
gan and  Nash,  who  had  no  actual  authority 
to  issue  policies  or  enter  into  contracts  of 
insurance,  and  were  merely  traveling  soli- 
citors for  and  takers  of  applications  and 

thereto,  as  to  be  tantamount  to  an  accept- 
ance, remarking  that  it  was  not  necessary 
to  cite  the  many  cases  holding  that  mere  de- 
lay in  accepting  an  application  does  not 
raise  a  presumption  of  acceptance. 

A  recovery  against  insurers  based  upon 
negligence  has  been  allowed  by  some  courts 
because  of  a  failure  to  use  due  diligence 
in  acting  upon  an  application.  This  ques- 
tion of  the  liability  of  an  insurance  com- 
pany for  negligent  delay  in  passing  upon 
or  issuing  a  policy  until  after  loss  is  covered 
in  the  note  U)  Boyer  v.  State  Farmers'  Mut 
Hail  Ins.  Co.  40  L.RJL.(N.S.)  164;  and 
see  the  later  case  of  Duffy  y.  Bankers' 
Life  Asso.  46  L.R.A.(N.S.)   25. 

J.  T.  W. 
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premiumB  in  Grant  county,  Oklahoma, 
addressed  to  defendant  for  such  insurance, 
on  the  next  following  day,  May  20,  1009, 
at  Pond  Creek,  in  said  county,  presented 
said  application  to  said  Sullivan,  an  agent 
with  office  there,  and  authorized  to  accept 
or  reject  such  applications  and  enter  into 
contracts  of  insurance.  On  the  third  day 
next  thereafter,  May  23,  1009,  plaintiff 
suffered  the  loss  for  which  he  sues.  When 
Mulligan  and  Nash,  on  the  third  day  be- 
fore the  loss,  presented  the  application  to 
Sullivan,  the  latter  first  objected  to  it,  and 
marked  it  "Refused,"  because  it  was  for  in- 
surance upon  the  equivalent  of  60  acres  of. 
M'heat  on  one  section  of  land  in  excess  of 
the  100-acre  limit  which  the  rules  of  the 
•defendant  imposed;  but,  upon  the  sugges- 
tion of  Mulligan  and  Nash,  Sullivan  im- 
mediately indicated  a  willingness  to  hold 
it  pending  an  opportunity  to  present  it  to 
Mr.  Ruslimure,  defendant's  state  agent,  for 
his  instruction  upon  it,  in  the  belief  that 
he  might  consent  to  its  acceptance  notwith- 
4standiDg  such  excess;  and  the  said  applica- 
tion was  being  so  held,  and  was  still  not 
accepted  by  Sullivan  nor  presented  to  Rush- 
more  on  the  fourth  day  after  the  day  of  its 
date,  when  plaintiff's  loss  occurred;  the  pre- 
mium being  held  in  the  hands  of  Nash  or 
Mulligan,  or  both. 

It  certainly  cannot  be,  and  apparently  is 
not,  contended  that  defendant  expressly  ac- 
cepted the  application  and  entered  into  a 
contract  of  insurance  through  its  duly  au- 
thorized agent,  Sullivan;  and  if  there  was 
such  contract,  it  must  be  found  in  an  ac- 
ceptance Inferred  from  the  retention  of  the 
premium,  or  in  an  actually  or  apparently 
authorized  acceptance  of  the  application 
by  Mulligan  and  Nash,  and  in  a  contract 
made  on  the  part  of  the  defendant  through 
them;  but,  allowing  the  presumption  we 
must  in  favor  of  the  judgment  of  the  trial 
court,  no  such  acceptance  or  contract  ap- 
pears. 

The  only  evidence  upon  which  we  may  as- 
sume plaintiff  claims  there  was  such  a  con- 
tract is  found  in  the  retention  of  the  premi- 
um and  in  the  following  voluntary  state- 
ment made  by  the  plaintiff  when  one  of  his 
counsel  asked  him  the  day  of  the  week  on 
which  he  signed  the  application,  to  wit:  "I 
asked  when  that  policy  would  take  effect; 
one  or  two  of  them,  I  could  not  say  which, 
says,  'to-day  noon  at  12  o'clock;  to-day 
noon  at  12  o'clock.'"  It  is  unnecessary  to 
determine  whether  this  should  be  under- 
«tood  to  mean  more  than  that,  if  the  applica- 
tion was  accepted  and  a  policy  issued  it 
would  relate  back  to  noon  of  May  19,  1909; 
but  we  cannot  assume  the  trial  court  either 
accepted  as  true  any  evidence  which  would 
tend  to  impeach  tlie  judgment,  and  is  in 
M  L.R.A.(N.S.) 


conflict  with  other  evidence,  or  construed 
any  dubious  testimony  otherwise  than  as 
favorable  to  the  judgment;  and,  further,  if 
we  should  so  assume,  we  cannot  assume 
the  trial  court  found  the  existence  of  facts 
from  which  the  authority  of  Nash  and 
Mulligan  to  make  such  a  contract  would 
appear.  Neither  Mulligan  nor  Nash,  who 
were  witnesses  for  plaintiff,  and  apparently 
not  unfriendly,  were  questioned  or  testi- 
fied in  regard  to  this  imputed  statement; 
.and  one  of  them,  without  contradiction, 
testified  that  the  application  was  taken  in 
the  afternoon  of  the  day  of  its  date. 

A  contract  of  insurance  consists  of  an 
agreement  between  the  insured  and  the  in- 
surer, including  the  following  elements: 
(1)  The  subject-matter;  (2)  the  risk  in- 
sured against;  (3)  the  amount;  (4)  the 
period  of  risk;  and  (6)  the  premium;  and 
there  is  no  contract  until  the  minds  of  the 
parties  meet  in  these  respects.  1  Cooley, 
Briefs  in  Ins.  368,  392,  411,  513;  1  Beach, 
Ins.  607;  1  May,  Ins.  §§  43-66;  1  Joyce,  Ins. 
§§  45-50;  Kerr,  Ins.  §  40  pp.  73-77,  Id.  §  53, 
p.  113 ;  Shawnee  Mut.  F.  Ins.  Co.  v.  McClure, 
39  Okla.  635,  49  L.R.A.(N.S.)  1054,  135 
Pac.  1150,  and  cases  there  cited;  Hart- 
ford F.  Ins.  Co.  V.  Whitman.  75  Ohio  St. 
312,  79  N.  E.  459,  9  Ann.  Cas.  218.  and 
notes;  Bell  v.  Hudson  Bay  Ins.  Co.  44  Can. 
S.  C.  419,  21  Ann.  Cas.  788,  and  notes;  New 
York  L.  Ins.  Co.  v.  Babcock.  104  Ga.  67. 
30  S.  E.  273,  42  L.R.A.  88,  69  Am.  St.  Rep. 
134,  and  notes.  As  to  an  oral  contract  in 
prceseniiy  see  Van  Arsdale-Osborne  Broker- 
age Co.  V.  Cooper,  28  Okla.  600,  .116  Pac. 
779;  Whitman  v.  Milwaukee  F.  Ins.  Co. 
128  Wis.  124,  6  L.R.A.(N.S.)  407,  116  Am. 
St.  Rep.  25,  107  N.  W.  291. 

An  application  for  insurance  is  not  it- 
self a  contract,  but  \b  a  mere  proposal, 
which  requires  acceptance  by  the  insurer 
through  someone  actually  or  apparently 
authorized  to  accept  the  same,  to  give  it 
effect  as  to  contract.  1  Cooley,  Briefs  on 
Ins.  413;  1  Joyce,  Ins.  §  54;  1  May,  Ins.  3d 
ed.  §  43H;  Elliott,  Ins.  §  106;  Kerr,  Ins. 
§§  51,  52;  Richards,  Ins.  3d  ed.  282;  Van 
Arsdale  v.  Young,  21  Okla.  151,  95  Pac. 
778;  Shawnee  Mut.  F.  Ins.  Co.  v.  McClure, 
39  Okla.  535,  49  L.R.A.(NJS.)  1054,  135 
Pac.  1150. 

Nor  does  the  mere  retention  of  both  ap- 
plication and  the  premium,  without  any 
action  thereon,  constitute  a  contract  of  in- 
surance. Van  Arsdale  v.  Young,  21  Okla. 
151,  95  Pac.  778;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Neafus,  36  L.R.A.(N.S.)  1211,  and 
notes  (145  Ky.  563,  140  S.  W.  1026);  1 
Beach,  Ins.  499;  1  May,  Ins.  §  43H. 

We  have  not  overlooked  the  holding  in  Van 
Arsdale-Osborne  Brokerage  Co.  v.  Cooper, 
supra,   that  "independent  of  the  issuftnce 
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and  delivery  of  the  policy,  the  approval 
of  said  application  may  be  made  .  .  . 
Impliedly  by  the  acceptuice  and  application 
of  the  premium;"  but  in  that  case  it  was 
indisputable  that  the  application  was  ac- 
tually accepted.  The  policy  was  actually 
issued,  the  same  was  lost  in  the  hands  of 
the  local  agent  of  the  insurer  without  hav- 
ing been  delivered  to  the  insured,  and  the 
latter  had,  in  response. to  notification  given 
by  him  that  he  had  not  received  the  policy, 
bfHm  advised  that  another  policy  would  be. 
issued  and  sent  to  him  upon  his  signing 
and  returning  a  lost  policy  affidavit  fur- 
nialied  to  him;  and,  further,  in  that  case 
it  is  stated  that  the  question  was  "whether 
any  evidence  tends  to  show  the  approval  of 
the  application." 

In  the  present  case,  such  an  implication 
or  inference  of  fact  in  respect  to  the  ap- 
plication after  it  reached  the  hands  of  Sulli- 
van on  the  day  after  it  was  signed  is  clear- 
ly negatived  by  other  evidence. 

Ordinarily  a  traveling  soliciting  agent, 
without  actual  authority  to  contract,  who 
is  furnished  by  his  principal,  an  insurance 
company,  with  no  indicia  of  authority  other 
than  printed  blank  forms  of  applications 
for  insurance,  addressed  to  it,  which  either 
negative  the  idea  of  authority  to  contract, 
or,  as  in  the  present  case,  is  signed 
by  the  applicant  without  actual  knowledge 
of  its  contents,  does  not  have  the  apparent 
authority  to  enter  into  a  contract  of  insur- 
ance. Kerr  Ins.  203;  Richards,  Ins.  3d  ed. 
198;  1  Joyce,  Ins.  |  626. 

The  blank  form  of  application  furnished 
by  defendant  does  not  expressly  limit  the 
authority  of  its  soliciftng  agents,  except  by 
the  following  provision  therein,  to  wit: 
"It  is  understood  and  agreed  that  a  policy 
based  on  this  application  will  in  no  event 
take  effect  sooner  than  noon  of  the  day  suc- 
ceeding my  having  signed  this  application," 
— and,  in  view  of  the  fact  that  no  good  rea- 
son appears  why  such  blank  forms  should 
not  specifically  limit  the  authority  of  such 
agents  to  that  actually  given,  and  such 
agents  be  instructed  by  their  principal  to 
furnish  a  copy  to  the  applicant,  we  reserve 
decision  as  to  whether  such  merely  solicit- 
ing agents,  furnished  as  in  this  case  with 
such  blank  forms,  might  not  be  therefrom 
found  to  have  the  apparent  authority,  as 
inducement  to  the  making  of  the  applica- 
tion, to  enter  into  a  temporary  contract  of 
insurance,  not  inconsistent  with  the  ap- 
plication itself,  binding  upon  the  insurer 
until  the  application  is  rejected  by  it,  where 
the  applicant  has  knowledge  that  such 
forms  do  not,  in  that  respect,  specifically 
limit  the  agent's  authority  (see  1  Gooley, 
Briefs  on  Ins.  382,  and  3  Cooley,  Briefs  on 
61  L.R.A.(N.S.) 


Ins.  2484,  2486 ;  also  69  Am.  St.  R«p.  145) ; 
but,  in  the  present  case  the  applicant  did 
not  actually  know  the  contents  of  the  ap- 
plication, and  had  no  knowledge  as  to 
whether  the  agent's  authority  was  not 
further  limited  by  the  provisions  thereof, 
and  claims  no  contract  of  insurance  other 
than  a  contemporaneous  oral  one  somewhat 
inconsistent  with  the  only  limitation  there- 
in contained.  The  writing  generally  con- 
trols in  such  cases.  Joyce,  Ins.  61 ;  Blliott, 
Ins.  169,  160;  2  May,  Ins.  679;  Winnesheik 
Ins.  Co.  V.  Holzgrafe,  63  111.  616,  6  Am.  Rep. 
64;  Allen  v.  Massachusetts  Mut.  Acci.  Aseo. 
167  Mass.  18,  44  N.  E.  1053. 

Even  if  it  had  appeared  that  the  applica- 
tion was  such  as  the  defendant  was  accus- 
tomed to  accept,  and  that  it  probably  would 
have  been  accepted  if  finally  acted  on  by  de- 
fendant before  it  had  knowledge  of  the  loao, 
which  is  not  true,  the  overwhelming  weight 
of  authority  is  to  the  effect  that  mere  de- 
lay in  passing  upon  an  application  is  not 
equivalent  to  its  acceptance,  as  will  appear 
from  an  examination  of  the  authorities 
cited  supra. 

Although  it  has  been  held  that  where  a 
policy  is  issued  after  loss  of  the  crop  in- 
tended to  be  insured,  and  it  appears  that 
it  would  have  been  issued  in  time  to  have 
operated  as  insurance  thereon  but  for  the 
unreasonable  delay  of  the  soliciting  agent 
of  the  insurer  taking  the  application  in 
transmitting  it  to  the  proper  officer  to 
pass  upon  same  and  issue  the  policy,  the 
insurer  is  liable  for  the  loss  (Boyer  v. 
State  Farmers'  Mut.  Hail  Ins.  Co.  40 
L.R.A.(N.S.)  167,  and  notes  [86  Kan.  442, 
121  Pac.  329] ) ;  but  in  the  present  case  it 
does  not  so  much  as  appear  that  the  ap- 
plication was  acceptable,  or  would  in  any 
event  have  been  accepted;  and  neither 
that  case  nor  the  case  cited  in  the  note 
thereto  (in  40  L.R.A.(N.S.)  supra)  tend 
to  support  plaintiff's  contention  in  this 
case. 

Except  as  already  stated  in  this  opinion, 
there  was  no  evidence  whatever,  either  of 
the  authority  of  Mulligan  and  Nash  to 
enter  into  a  contract  of  insurance  binding 
upon  defendant,  or  of  any  agreement  be- 
tween the  plaintiff  and  these  soliciting 
agents  which,  if  they  had  authority,  could 
be  construed  as  a  contract  of  insurance; 
and  we  do  not  feel  authorized  to  disturb 
the  judgment  of  the  trial  court,  which,  in 
effect,  includes  a  finding  of  fact  against 
plaintiff  upon  both  propositions. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  should  be  affirmed. 

Per  Cnriam: 

Adopted  in  whole. 


STATE  V.  ANGELINA. 
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OF  APPBAIiS. 

STATE  OF  WEST  VIRGINIA 

V. 

JIM  ANGEUNA,  Plflf.  in  Err. 

( —  W.  Va.  — ,  80  S.  E.  141.) 

Appeal  —  denial  of  oontlnaance  —  er- 
ror. 

1.  Before  reversing  a  judgment  for  error 
in  overruling  a  motion  to  continue,  it  should 
appear  that  the  trial  court  abused  its  dis- 
cretion, and  that  the  mover  of  the  motion 
has  been  prejudiced  thereby. 

Headnotes  bj  Mtt.lkb,  J. 

yote, '^Homicide:  independent,  inter' 
venino,  or  concurring  cause  of  death 
as    affecting  criminal   reaponaibility. 

Cases  dealing  with  the  question  as  to 
which  of  two  or  more  causes  resulted  in  the 
iniiiction  of  the  wound  are  not  within  the 
scope  of  this  note.  The  question  discussed 
Is,  conceding  that  the  defendant  inflicted  a 
wound  upon  the  deceased,  What  is  the  de- 
fendant's responsibility  where  other  causes 
intervene  and  contribute  to  the  wounded 
person's  death? 

As  to  homicide  resulting  from  injuries 
by  different  persons  acting  independently, 
see  the  notes  to  Walker  v.  State,  67  L.R.A. 
426,  and  Bennett  v.  Com.  43  L.RJ^.{N.S.) 
419. 

As  to  the  criminal  responsibility  of  one 
who  inflicts  a  wound  on  another  resulting 
in  the  latter's  death,  as  affected  by  negli- 
gence or  lack  of  skill  in  treatment  or  care 
of  the  wounds,  see  the  notes  to  Noble  v. 
State,  22  L.RA..(N.S.)  841,  and  Tibbs  v. 
Com.  28  L.R.A.(N.S.)  665. 

There  are  several  notes  in  this  series  of 
interest  in  the  present  connection,  which 
deal  with  civil  liability  for  inflicting  injury 
upon  another.  The  question  as  to  the  ex- 
tent and  character  of  developments  follow- 
ing the  personal  injury  for  which  the  per- 
son inflicting  the  injury  is  liable  is 
discussed  in  note  to  Allison  v.  Fredericks- 
burg, 48  L.R.A.(N.S.)  93.  Therein  will  be 
found  references  to  other  annotation. 

Generally. 

One  who  maliciously  inflicts  a  serious 
wound  upon  another,  from  which  as  the 
mediate,  out  not  immediate,  cause  he  dies, 
is  Criminally  responsible  for  the  death, 
though  other  causes  contributed  to  the 
death.  Huckabee  v.  State,  159  Ala.  45, 
48  So.  796;  Smith  v.  State,  50  Ark.  545,  8 
8.  W.  941. 

As  deatii  is  appointed  to  all  the  living, 
and  must  come  to  all  sooner  or  later,  every 
ftct  of  homicide  only  hastens  the  inevitable 
event.  The  law  therefore  does  not  permit 
a  party  charged  with  murder  to  speculate 
on  the  chances  of  the  life  of  his  victim,  or 
to  endeavor  to  apportion  his  own  wicked 
51L.R.A.(N.8.) 


Eridence  —  expert  witnesB  —  hypothet- 
ical question. 

2.  Hypothetical  questions  to  expert  wit- 
nesses, on  a  trial  for  homicide,  need  not 
cover  all  the  undisputed  facta  proven.  The 
opposite  party  may,  if  desired,  protect  him- 
self by  including  all  such  facts  in  other 
hypothetical  questions  propounded  to  tho 
same  witnesses  on  cross-examination. 

Homicide  —  concurrent  cause  of  death 
^  effect. 

3.  On  a  trial  for  homicide  where  the  evi- 
dence tends  to  show  a  mortal  wound  by  de- 
fendant, and  a  subsequently  self-inflicted 
wound  by  deceased,  which  may  or  may  not 
have  been  mortal,  it  is  error  to  tell  the 
jury  in  instructions  propounded  by  the 
state,  either  (1)  that  defendant,  who  in- 
flicted the  first  mortal  wound,  is  guilty  of 

act  by  dividing  its  effects  with  the  opera- 
tion of  natural  causes  on  the  body  of  the 
deceased.  If  such  a  defense  were  permitted, 
it  would  be  impossible,  in  any  case,  to 
say  with  certainty  that  some  fatal  acci- 
dent or  sudden  stroke  of  disease  might 
not  have  terminated  the  life  of  the  de- 
ceased in  a  few  hours,  or  even  minutes, 
if  the  homicidal  act  had  not  been  committed. 
Com.  V.  Fox,  7  Gray,  585. 

When  a  wound  from  which  death'  might 
ensue  has  been  inflicted  with  murderous  in- 
tent, and  has  been  followed  by  death,  the 
burden  of  proof  is  upon  the  party  inflicting 
the  wound  to  establish,  to  the  satisfaction 
of  the  jury,  that  the  death  did  not  result 
from  such  wound,  but  from  some  other 
cause.  State  v.  Briscoe,  30  La.  Ann..  433, 
followed  in  Edwards  v.  State,  39  Fla.  753, 
23  So.  537.  In  the  Louisiana  case  the  court 
said  that  it  understood  the  trial  court's 
charge  to  that  effect  to  mean  that,  the  state 
having  flrst  shown  a  suflicient  cause  of 
death,  due  to  the  act  of  the  accused,  and 
followed  by  death,  it  is  presumed  that  the 
death  resulted  from  such  cause,  unless  the 
accused  rebuts  the  presumption  by  showing 
that  the  death  was  reasonably  attributable 
to  another  cause.  The  court  further  said, 
while  this  rule  goes  to  the  extreme,  it  does 
not  militate  against  the  general  doctrine  of 
the  presumption  of  innocence  and  reason- 
able doubt  in  favor  of  the  accused. 

Where  the  death  is  due  to  causes  other 
than  the  wound  inflicted  by  the  defendant, 
the  latter  may  be  subject  to  conviction  for 
assault  with  intent  to  murder,  though  not 
guilty  of  homicide.  Tomerlin  v.  State,  — 
Tex.  Crim.  Rep.  — ,  26  S.  W.  66. 

Predisposing  influence. 

One  may  be  guilty  of  homicide  by  in- 
flicting upon  another  a  blow  which,  though 
not  of  itself  mortal,  accelerates  death.  The 
blow  need  be  only  a  contributing  cause. 
The  fact  that  the  deceased  was  at  the. time 
suffering  from  an  aflliction,  or  was  in  a  con- 
dition which  might  have  ultimately  caused 
death,  does  not  relieve  the  defendant  from 
the  consequences  of  aggravating  the  condi- 
tion and  thus  hastening  the  death.    State  v. 
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flrst  degree  murder,  notwithstanding  the 
aubsequently  self-inflicted  wound  by  de- 
ceased may  have  accelerated  or  been  the 
immediate  cause  of  his  death;  or  (2)  that 
defendant  should  be  found  so  guilty,  if  upon 
the  evidence  the  jury  should  find  beyond  a 
reasonable  doubt,  that  deceased  would  have 
died  from  other  causes,  or  would  not  have 
died  from  the  wound  inflicted  by  defendant 
had  not  other  causes  operated  with  it. 

Same  ^  proximate  cause. 

4.  Instructions  so  limited  ignore  the  well- 
established  rules  of  homicide  (a)  that  if, 
after  a  mortal  wound  is  inflicted  by  one 
person,  another  independent  responsible 
agent  in  no  way  connected  in  causal  rela- 
tion with  the  first  intervenes,  and  wrong- 
fully inflicts  another  injury,  the  proximate 
cause  of  the  homicide,  the  latter,  and  not 


the  former,  is  guilty  of  murder;  and  (b) 
that  If  such  intervening  responsible  agent 
wrongfully  accelerates  death,  he,  and  not 
the  agent  first  to  wound,  is  guilty  of  the 
homicide. 

Trial  ~  Instructions  —  homicide  «-  oon- 
earring  cause  of  death. 

5.  Where  in  such  cases  the  evidence  justi- 
fies it)  and  it  is  sought  to  hold  the  one  in- 
flicting tke  first  blow  or  wound  guilty  of 
the  homicide,  because  his  act  resulted  in 
rendering  the  one  on  whom  his  mortal 
wound  had  been  inflicted  irresponsible,  and 
to  cause  him  to  inflict  upon  himself  another 
mortal  wound,  or  a  wound  accelerating  his 
death,  the  instructions  given  should  be  so 
framed  as  to  present  clearly  that  theory  ox 
the  case. 

(November  4,  1913.) 


Morea,  2  Ala.  275  (fever) ;  Winter  v.  State, 
123  Ala.  1,  26  So.  040  (overheating  while 
intoxicated) ;  Smith  v.  State,  50  Ark.  546, 
8  S.  W.  941  (pneumonia) ;  People  v.  Moan, 
65  Cal.  532,  4  Pac.  545  (chronic  alcohol- 
ism);  People  v.  Lanagan,  81  CaL  142,  22 
Pac.  482  (peritonitis  and  pneumonia); 
Baker  v.  State,  30  Fla.  41,  11  So.  402  (blow 
hastening  death  from  blood  clot  on  brain, 
aggravated  by  deceased's  getting  drunk) ; 
King  V.  Green  well,  1  Haw.  85  (sickness  and 
exposure) ;  Cunningham  v.  People,  105  111. 
550,  63  N.  E.  517,  13  Am.  Grim.  Rep.  653 
(several  organic  affections  and  alcoholism) ; 
State  V.  Castello,  62  lora,  404,  17  N.  W. 
605  (consumption);  idtate  v.  Smith,  73 
Iowa,  32,  34  N.  W.  597  (heart  disease); 
State  V.  O'Brien,  81  Iowa,  88,  46  N.  W. 
752  (heart  disease) ;  State  v.  Baldes,  133 
Iowa,  158,  no  N.  W.  440  (heart  disease)  ; 
Hopkins  v.  Com.  117  Ky.  941,  80  S.  W.  156, 
4  Ann.  Cas.  957  (consumption)  ;  State  v. 
Matthews,  38  La.  Ann.  795  (previous  in- 
jury) ;  Com.  V.  Fox,  7  Gray,  685  (lung 
fever);  Com.  v.  Green,  1  Ashm.  (Pa.)  289 
(intermittent  fever);  Griffin  v.  State,  40 
Tex.  Crim.  Rep.  312,  76  Am.  St.  Rep.  718, 
50  S.  W.  366,  11  Am.  Crim.  Rep.  461  (alco- 
holic brain) ;  Gardner  v.  State,  44  Tex. 
Crim.  Rep.  572,  73  S.  W.  13,  subsequent  ap- 
peal in  45  Tex.  Crim.  Rep.  308,  77  S.  W. 
797  (nephritis) ;  Hollywood  v.  State,  19 
Wyo.  493,  120  Pac.  471,  Ann.  Cas.  1913E, 
218  (morphinism),  rehearing  denied  on 
other  grounds  in  19  Wyo.  523,  122  Pac. 
588,  Ann.  Cas.  191 3E,  227;  Reg.  v.  Plum- 
mcr,  1  Car.  &  K.  600,  8  Jur.  921  (diar- 
rhea) ;  Reg.  v.  Murton,  3  Post.  &  F.  492 
(different  organic  diseases) ;  Rex  v.  Webb, 
1  Moody  &  R.  405,  2  Lewin,  C.  C.  196 
(smallpox);  Reg.  v.  Towers,  12  Cox,  C.  C. 
531  (death  of  teething  infant  from  con- 
vulsions aggravated  by  fright  caused  by 
defendant's  assault  on  nurse) ;  Reg.  v. 
Stowe,  8  N.  S.  121   ( ihtoxication ) . 

Where  a  person  in  a  weak  state  of  health 
is  so  beaten  as  to  endanger  her  life  or  do 
great  bodily  harm,  and  she  dies  from  fever 
caused  by  the  combined  effect  of  the  beat- 
ing and  the  previous  weak  condition,  the 
person  inflicting  the  beating  is  guilty  of 
i>ither  murder  or  manslaughter,  depending 
ra  L.R.A.(N.S.) 


upon  the  presence  or  absence  of  malice  afore- 
thought. United  States  v.  Woods,  4  Cranch, 
C.  C.  484,  Fed.  Cas.  No.  16,760. 

In  Wooten  v.  State,  99  Tenn.  189,  41  S. 
W.  813,  the  court  held  it  error  for  the  triai 
judge  to  refuse  to  charge  that  if  the  jury 
believed  that  the  clot  of  blood  on  the  brain 
of  the  deceased  was  produced  by  the  use  of 
stimulants  and  intemperance,  and  that  this, 
and  not  the  unlawful  act  of  the  defendant, 
caused  the  death,  or  if  the  jury  had  a  rea- 
sonable doubt  on  the  point,  it  should  ac- 
quit. While  this  charge  is  technically  cor- 
rect in  so  far  as  it  may  be  construed  as 
meaning  that  if  the  blood  clot  that  caused 
death  was  due  entirely  to  previous  intem- 
perance, the  defendant  could  not  be  respon- 
sible for  the  death,  it  ignores  the  question 
whether  the  blow  inflicted  by  the  defendant 
contributed  to  the  production  of  the  blood 
clot.  According  to  the  prevailing  view  of 
the  courts,  the  defendant  would  have  been 
responsible  for  contributing  to  the  produc- 
tion of  the  blood  clot,  even  though  the  de- 
fendant's condition  was  such  as  to  render 
the  formation  of  blood  clots  more  easy  than 
in  a  perfectly  normal  person. 

Even  though  the  wounds  were  at  first 
trifling,  the  defendant  cannot  justify  or 
minimize  his  criminal  act  by  the  fact,  if  a 
fact,  that  his  victim  was  so  diseased  that 
he  readily  succumbed  to  the  injuries  so 
wrongfully  inflicted.  Dumas  v.  State,  159 
Ala.  42,  1 33  Am.  St.  Rep.  17,  49  So.  224. 

And  the  homicide  cannot  be  excused  upon 
the  ground  that  the  defendant  was  ignorant 
of  the  fact  that  his  victim's  feeble  condition 
was  such  as  to  render  him  unable  to  resist 
the  violence.  State  v.  Castello,  62  Iowa, 
404,  17  N.  W.  605:  State  ▼.  O'Brien,  81 
Iowa,  88,  46  N.  W.  752. 

It  was  held  in  State  v.  Block,  —  Conn. 
— ,  49  L.R.A.(N.S.)  913,  89  Atl.  167,  that 
one  who  drives  an  automobile  with  criminal 
negligence,  so  that  a  passenger  is  thrown 
out  and  the  resulting  shock  causes  delirium 
tremens  because  of  bis  alcoholic  condition, 
which  results  in  death,  is  guilty  of  man- 
slaughter, if  the  illness  would  not  have  oc- 
curred and  caused  the  death  had  the  wounds 
from  the  fall  not  been  received. 

In  Huffman  v.  Com.  6  Ky.  L.  Rep.  305 
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ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  convict- 
ing defendant  of  murder  in  the  first  degree. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  G.  Prlcbard  and  Hollo  J. 
Conley,  for  plaintiff  in  error: 

The  motion  for  a  continuance  for  three 
days  in  order  to  prepare  for  trial  should 
have   been  granted. 

9  Cyc.  188;  SUte  v.  Collins,  104  La.  629, 
81  Am.  St.  Rep.  150,  29  So.  180. 

The  fact  that  a  competent  jury  was  ob- 
tained is  not  conclusive  against  the  prison- 
er upon  a  motion  for  a  change  of  venue. 

State  V.  Sheppard,  49  W.  Va.  582,  39  S. 
E.  676. 


It  was  error  to  omit  important  and  un- 
disputed facts. 

Jones,  £v.  §  371;  Vosburg  v.  Putney,  80 
Wis.  523,  14  L.R.A.  226,  27  Am.  St.  Rep.  47, 
50  N.  W.  403;  Lawson,  Expert  &  Opinion 
Ev.  p.  261. 

It  must  be  proved  beyond  a  reasonable 
doubt  that  the  defendant  inflicted  the  two 
wounds,  and  that  they  caused  his  death; 
if  the  deceased,  by  the  self-inflicted  wound, 
caused  his  own  death,  the  defendant  is  not 
guilty  as  charged. 

Wharton,  Crim.  Law,  §§  155,  155a,  150, 
160;  Harvey  v.  State,  40  Ind.  516;  State  v. 
Wood,  53  Vt.  560;  People  v.  Ah  Fat,  48 
Cal.  61;  State  v.  Scates,  50  N.  C.  (5  Jones, 
L.)  420. 


(abstract),  the  court  is  represented  as  hold- 
ing, where  it  appeared  that  the  deceased 
had  pneumonia,  and  that  the  wound,  which 
was  not  necessarily  or  probably  fatal,  did 
not  cause  death  until  three  months  after  it 
was  inflicted,  that,  in  order  to  convict,  it 
must  be  found  that  the  wound  was  the 
proximate  cause  of  death. 

In  Harvey  v.  State,  40  Ind.  516,  no  ob- 
jection appears  to  have  been  offered  to  the 
charge  that  if  deceased  died  from  a  disease 
not  brought  on  by  a  blow  given  by  the  de- 
fendant, the  jury  must  acquit,  no  matter 
what  violence  the  defendant  may  have  in- 
flicted upon  the  deceased,  if  it  did  not  medi- 
ately or  immediately  accelerate  her  death. 

In  Johnson's  Case,  1  Lewin,  C.  C.  164, 
the  court  directed  an  acquittal,  saying  that 
where  death  is  occasioned  partly  by  a  blow 
and  partly  bv  predisposing  circumstance, 
it  is  impossible  to  apportion  the  operations 
of  the  several  causes,  so  as  to  be  able  to 
say  with  certainty  that  the  death  was 
caused  by  any  one  of  them  in  particular. 

In  Stockdale's  Case,  2  Lewin,  C.  C.  220, 
it  was  held  that  an  indictment  charging 
exposure  as  a  cause  of  death  was  not  sup- 
ported by  proof  that  it  accelerated  death. 

Of  course,  nothing  of  value  in  the  pres- 
ent connection  is  contained  in  cases  like 
United  States  v.  Knowles,  4  Sawy.  517,  Fed. 
Cas.  No.  15,540,  holding  that  if  the  de- 
ceased, a  sailor,  was  killed  bv  a  fall  into 
the  sea  from  the  yardarm  of  a  ship,  the 
captain  is  not  punishable  as  for  homicide 
for  failing  to  make  any  attempt  to  rescue 
him. 

As  to  pre-existing  disease  or  condition 
of  person  injured,  as  affecting  recovery  from 
one  negligently  causing  the  injury,  see  the 
note  to  Jones  v.  Caldwell,  48  L.R.A.(N.S.) 
119. 

As  to  liability  under  accident  policy  as 
affected  by  a  previous  disease  condition  of 
the  insured,  see  the  note  to  Stanton  v.  Trav- 
elers' Ins.  Co.  34  L.R.A.(N.S.)   445. 

Intervening  influence — generally. 

While,  as  has  been  seen  above,  a  person 
who  inflicts  blows  or  injuries  upon  a  per- 
son who  is  suffering  from  disease  or  injury 
51  L.R.A.(N.S.) 


may  be  convicted  of  homicide  if  he  accel- 
erated death,  the  person  who  inflicts  the  first 
injury  may  nevertheless  be  convicted  if  it 
appears  that  the  injury  or  wound  jnflicted 
by  him  would  have  caused  death  but  for 
an  intervening  cause.  Thus,  in  Com.  v. 
Costley,  118  Mass.  1,  involving  an  indict- 
ment for  killing  with  a  pistol,  the  trial 
court  was  requested  to  instru<i  that,  al- 
though the  deceased  may  have  received  a 
mortal  wound  from  a  pistol,  yet  if  before 
death  had  actually  resulted  therefrom, 
though  the  deceased  remained  entirely  in- 
sensible, any  other  cause  of  death  intervened 
so  as  to  hasten  her  death  in  any  degree, 
then,  in  contemplation  of  law,  the  pistol  wsh 
not  the  cause  of  death,  and  the  defendant 
should  not  be  found  guilty.  But  the  trial 
court  refused  so  to  instruct,  and  instructed 
the  jury  in  the  following  manner,  which  was 
upheld  by  the  supreme  court:  The  govern- 
ment must  prove  that  the  pistol  wound 
given  by  the  prisoner  was  the  cause  of  the 
death,  and  if  other  circumstances  came  in 
to  prevent  any  recovery  that  might  other- 
wise have  taken  place,  or  to  aggravate  even 
the  effect  of  the  wound,  yet  if  the  wound 
was  the  cause  of  which  he  died,  the  fact 
that  such  other  circumstances  hastened  or 
retarded  the  effect  of  the  wound  does  not 
prevent  the  wound  from  being  the  cause  of 
death;  but  if,  while  the  deceased  was  alive, 
another  cause  came  in,  which,  independent- 
ly of  the  pistol  wound,  caused  death,  so 
that  the  death  resulted  from  that,  and  not 
from  the  pistol  wound,  then  the  jury  can- 
not find  a  verdict  of  homicide  from  the 
cause  alleged  in  the  indictment. 

Livingston  v.  Com.  14  Gratt.  592,  stands 
practically  alone  in  holding  that  where  a 
disease  supervenes  independently  of  the  in- 
jury, and  causes  death,  the  assailant  is  not 
legally  responsible,  although  death  would 
not  have  come  so  soon  but  for  the  wound. 
The  court  conceded  that  one  who  accelerates 
the  death  of  a  person  suffering  from  a  mor- 
tal disease  is  responsible  for  homicide,  since 
he  cannot  apportion  his  wrong;  and  that 
where  gangrene  or  the  like  develops  in  a 
wound,  the  defendant  is  answerable,  since 
the  wound  is  the  cause  of  the  gangrene. 
But  the  court  said  that  the  situation  is  far 
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Mesars.  A.  A*  lilllyt  Attorney  Qeneral, 
and  John  B.  Morrison  and  J.  E.  Brown, 

AflsUtant  AttorneyB  General,  for  the 
State: 

It  was  not  error  to  refuse  to  grant  the 
continuance  prayed  for. 

State  V.  Madison,  49  W.  Va.  06,  38  S. 
£.  492;  State  v.  Harrison,  36  W.  Va.  729, 
18  L.RA.  224,  16  S.  £.  082,  9  Am.  Grim. 
Rep.  626. 

There  was  no  error  in  refusing  a  change 
of  venue. 

Wormcley  r,  Oom.  10  Gratt.  658;  Mus- 
coe  V.  Com.  87  Va.  460,  12  S.  E.  790;  State 
▼.  Sheppard,  49  W.  Va.  682,  39  S.  E.  676. 

The  questioner  is  entitled  to  the  witness's 
opinion  on  any  combination  of  facts  that 


he  may  choose,  and  in  such  questions  conn 
sel  may,  without  error,  assume  facts  fairly 
inferable  from  the  evidence,  in  accordance 
with  their  theory  of  them. 

Wigmore,  £v.  §  682,  p.  778;  Bowen  v. 
Huntington,  35  W.  Va.  682,  14  S.  £.  217; 
State  V.  Cook,  69  W.  Va.  717,  72  S.  E.  1025; 
Stearns  v.  Field,  90  N.  Y.  640;  Jsuskaon  v. 
Burnham,  20  Colo.  532,  39  Pac.  677. 

The  fact  being  that  the  shot  fired  by  the 
plaintiff  actually  caused  death,  instructions 
given,  even  if  erroneous,  cannot  prejudice 
him,  and  in  no  event  would  there  be  pound 
for  reversal. 

State  V.  Lavin,  64  W.  Va.  29,  60  S.  E. 
888;  Hunter  v.  Jones,  6  Rand.  541;  8tat« 
v.  Davis,  68  W.  Va.  184,  69  S.  E.  644. 


different  where  disease  supervenes  independ- 
ently of  the  injury,  and  that  in  such  cir- 
cumstances the  blow  and  the  death  have 
no  necessary  or  natural  connection  with 
each  other  as  cause  and  effect,  the  blow 
beinff  neither  the  proximate  cause  of  death, 
nor  linked  with  it  in  the  regular  chain  of 
causes  and  consequences,  though  made  by 
circumstances  to  accelerate  the  death. 

It  is  the  general  rule  that  a  person  is 
criminally  answerable  for  a  homicide  where 
he  inflicts  a  wound  upon  another  which 
develops  into  or  initiates  an  affliction  or  a 
disease  which  ultimately  results  in  death. 
It  is  not  indispensable  to  a  conviction  that 
the  wounds  are  necessarily  fatal,  and  are 
the  direct  cause  of  death.  It  is  sufficient 
that  thev  cause  death  indirectly  through  a 
chain  of  natural  effects  and  causes  un- 
changed by  human  action.  This  rule  is  ap- 
plied not  merely  where  the  consequential 
development  is  in  the  form  of  an  imme- 
diate infection  of  the  wound  itself,  such  as 
erysipelas  (Denman  v.  State,  15  Neb.  138, 
17  N.  W.  347),  or  septicemia  or  blood  poi- 
soning (Clements  v.  state,  —  Ga.  — ,  81  S. 
E.  1117;  Com.  v.  Silcox,  161  Pa.  484,  29 
Atl.  105:  Hart  v.  State,  15  Tex.  App.  202, 
40  Am.  Rep.  188) ;  but  also  where  the  con- 
dition developing  is  anatomically  disso- 
ciated from  the  mere  external  wound,  as 
in  the  case  of  miscarriage  (People  v.  O'Con- 
nell,  78  Hun,  323,  29  N.  Y.  Supp.  195),  or 
pneumonia  (Smith  v.  State,  50  Ark.  545, 
8  S.  W.  941 ;  State  v.  Wilson,  114  La.  398, 
38  So.  397;  Quinn  v.  State,  —  Miss.  — , 
64  So.  738;  State  v.  Chiles,  44  S.  C.  338. 
22  S.  E.  339;  Stote  v.  Foote,  58  S.  C.  218, 
36  S.  E.  551;  Burnett  v.  State,  14  Lea, 
439) ;  or  where  blows  caused  congestion  of 
the  brain  resulting  in  death,  or  in  exposure 
which  caused  death  (Kelley  v.  State,  53 
Ind.  311). 

Where  there  is  evidence  that  blows  in- 
flicted upon  a  pregnant  woman  were  suffi- 
cient to  produce  the  miscarriage  of  whidi 
she  died,  and  there  is  no  evidence  of  any 
other  cause  of  the  miscarriage,  the  person 
who  inflicted  the  blows  may  l^  found  guilty 
of  homicide.  People  v.  O'Connell,  78  Hun, 
323,  29  N.  Y.  Supp.  195. 

And  where  a  party  feloniously  assaulted 
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is  knocked  down  or  falls  down  in  an  effort 
to  escape  the  assailant,  the  latter  may  be 
convicted  of  murder  if  his  attack  was  the 
primary  cause  of  the  death,  although  the 
death  may  have  resulted  from  the  falL 
Thornton  v.  State,  107  6a.  683,  33  S.  £. 
673;  State  v.  Adams,  155  Iowa,  660,  136 
N.  W.  1051. 

So,  if  the  defendant's  violence  induced 
fright  which  caused  death,  he  may  be  con- 
victed under  an  indictment  alleging  that 
the  prisoner  caused  death  in  some  way  and 
manner,  and  by  the  use  of  some  means  and 
instruments,  to  the  jury  unknown.  Cox  v. 
People,  80  N.  Y.  500.  The  court  said:  "It 
was  not  necessary,  in  order  to  convict  the 
prisoner,  that  it  should  appear  that  his 
actual  personal  violence  was  the  sole  and 
immediate  cause  of  the  death  of  the  de- 
ceased. If  his  violence  so  excited  the  terror 
of  the  deceased  that  she  died  from  the 
fright,  and  she  would  not  have  died  except 
for  the  assault,  then  the  prisoner's  act  was 
in  law  the  cause  of  her  death." 

While  the  above  proposition  is  true,  it 
is  also  the  law  that  if  tiie  wound  is  not  in 
its  nature  mortal,  and  death  results  solely 
from  an  entirely  independent  cause,  the 
person  inflicting  the  wound  cannot  be  held 
responsible  for  the  death;  and  the  accused 
is  entitled  to  an  acquittal  unless  it  ap- 
pears from  the  evidence  beyond  a  reasonable 
doubt  that  the  disease  was  not  the  sole 
cause  of  death,  and  that  the  death  was 
caused  or  contributed  to  by  the  wound. 
Quinn  v.  State,  — .Miss.  — ,  64  So.  738. 

There  can  be  no  eonviction  where  the  dis- 
ease that  caused  death  is  not  shown  beyond 
a  reasonable  doubt  to  be  traceable  in  any 
way  to  the  wound.  Treadwell  v.  State,  16 
Tex.  App.  560  (death  from  pericarditis, 
ten  months  after  gunshot  wound  near 
navel) ;  Bush  v.  Com.  78  Ky.  268  (scarlet 
fever ) . 

No  conviction  can  be  had  on  evidence  that 
the  accused  knocked  the  deceased  down  and 
that  a  horse  jumped  on  him,  it  I4>pearing 
that  the  blow  struck  by  the  defendant  did 
not  kill  him.  People  v.  Rockwell,  39  Mich. 
503,  3  Am.  Crim.  Rep.  224. 

And  the  striking  of  an  intoxicated  per- 
son upon  some  part  of  his  body  not  shown 
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Miller,  J^  delivered  the  opinion  of  the 
court: 

On  an  indictment  defendant  was  found 
guilty  of  murder  in  the  first  degree  and 
adjudged  to  be  hung  in  expiation  of  the 
crime. 

He  was  indicted  August  14,  1912,  about 
three  weeks  after  the  homicide,  and  put 
oa  bis  trial  the  next  day,  assisted  by  coun- 
sel then  appointed  by  the  court. '  Counsel 
then  moved  the  court  for  a  continuance  to 
August  19,  to  enable  them  to  confer  ^ith 
the  prisoner,  a  young  Italian  who  could 
not  speak  English,  to  consult  expert  medi- 
cal men,  and  to  prepare  for  the  trial.  This 
motion  was  supported  by  the  affidavit  of 
one  of  the  counsel  so  appointed,  and  by 


other  evidence.  If  we  had  been  sitting  in 
the  trial  in  place  of  the  circuit  judge,  wc 
would  have  granted  the  reasonable  motion 
of  counsel;  but  the  trial  judge  has  a  dis- 
cretion, and  we  cannot  say  from  the  record 
that  he  abused  that  discretion,  or  that  the 
prisoner  was  prejudiced  by  the  adverse  rul- 
ing of  the  court.  We  ought  to  see  preju- 
dice before  reversing  for  such  error,  so  our 
cases  hold.  State  v.  Madison,  49  W.  Va. 
96,  38  S.  E.  492;  State  v.  Harrison,  36  W. 
Va.  729,  18  L.RA..  224,  15  S.  £.  982,  9 
Am.  Crim.  Rep.  626. 

The  prisoner's  motion  for  a  change  of 
venue  based  on  local  prejudice  and  threats 
of  lynching  was  ako  overruled.  As  we  have 
concluded  the  judgment  must  be  reversed 


cannot  be  found  the  cause  of  his  death,  where 
the  blow  did  not  fell  him  and  he  walked 
away  and  was  later  found  unconscious  near 
a  railroad  track,  with  bruises  on  his  head, 
side,  and  hip,  and  died  shortly  afterward. 
Com.  T.  Cozine,  10  Ky.  L.  Rep.  412,  9  S.  W. 
289. 

As  to  the.  criminal  responsibility  of  one 
who  inflicts  a  wound  on  another  resulting  in 
the  latter's  death,  as  affected  by  negligence 
or  lack  of  skill  in  treatment  or  care  of  the 
wounds,  see  the  notes  to  Noble  v.  State,  22 
L.R.A.(N.S.)  841,  and  Tibbs  v.  Com.  28 
L.R.A.(N.S.)   665. 

As  to  the  extent  and  character  of  develop- 
ments following  personal  injury  for  which 
the  person  inflicting  the  injury  is  liable,  sec 
tlic  note  to  Allison  v.  Fredericksburg,  48 
L.R.A.(N.S.)  93. 

As  to  duty  with  reference  to  the  liability 
of  a  person  causing  personal  injuries,  of  the 
person  injured  to  follow  the  advice  or  in- 
structions of  his  physician  or  surgeon,  see 
the  note  to  Donovan  v.  New  Orleans  R.  k 
Liffht  Co.  48  L.R.A.(N.S.)   109. 

As  to  patient's  own  negligence  or  failure 
to  follow  instructions  as  affecting  liability 
of  physician  or  surgeon  for  malpractice,  see 
the  note  to  Sauers  v.  Smits,  17  L.RA..(N.S.) 
3242. 

As  to  the  liability  of  one  causing  per- 
sonal injuries  as  affected  by  the  negligence 
or  unskilfulness  of  the  attending  phvsician 
or  surgeon,  see  the  note  to  Hunt  v.  Boston 
Terminal  Co.  48  L.R.A.(N.S.)  116. 

As  to  liability  under  an  accident  policy, 
for  death  or  injury  caused  by  medical  treat- 
ment, see  the  note  to  Gardner  v.  United 
Surety  Co.  26  L.R.A.(N.S.)   1004. 

As  to  liability  under  an  accident  policy, 
for  sickness  or  death  caused  by  blood  poison- 
ing, see  the  note  to  Cary  v.  Preferred  Acci. 
Ins.  Co.  5  L.R.A.(N.S.)  926. 

As  to  liability  under  an  accident  policy, 
for  injury  resulting  in  a  felon  or  abcess, 
see  the  note  to  Robinson  v.  Masonic  Pro- 
tective Asso.  47  LJl.A.(N.6.)  924. 

—flubsequent  acts  of  assailant. 

One  who  fires  a  shot,  necessarily  fatal,  in 
self-defense,  is  guilty  of  homicide  in  firing 
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another  shot  which  also  would  be  fatal, 
after  the  other  party  has  abandoned  the 
conflict,  where  and  only  where  the  last  shot 
contributes  to  hasten  the  death.  Rogers  v. 
State,  60  Ark.  76,  31  L.R.A.  465,  46  Am. 
St.  Rep.  154,  29  S.  W.  894. 

In  Miller  v.  State,  37  Ind.  432,  where  the 
defendant  inflicted  two  series  of  blows  upon 
the  deceased,  the  court  held  that  the  de- 
fendant was  entitled  to  have  the  court 
charge  the  jury  that  if  the  blows  which 
caused  the  death  were  given  in  self-defense, 
and  other  blows  were  afterward  given  which 
were  not  given  in  self-defense,  not  mortal, 
the  defendant  should  be  found  not  guilty. 

It  was  held  under  an  early  Texas  statute 
that  one  who  inflicted  an  injury  upon  an- 
other which  would  not  of  itself  have  proved 
fatal,  was  nevertheless  liable  as  he  would 
have  been  in  the  case  of  a  fatal  injury,  if 
he  wilfully  failed  or  neglected  to  call  in 
a  physic jan  or  procure  medical  attendance 
for  his  victim,  and  the  injury  caused  death 
as  a  consequence  of  such  neglect.  Williams 
V.  State,  2  Tex.  App.  271.  It  was  further 
held  that  the  fact  that  the  deceased  was' 
wounded  and  died  in  the  presence  of  his 
family  did  not  relieve  the  defendant  from 
the  burden  of  procuring  medical  aid. 

Generally,  as  to  the  effect  of  failure  to 
provide  medical  attendance  to  render  one 
guilty  of  manslaughter,  see  the  notes  to 
Westrup  V.  Com.  6  L.R.A.(N.S.)  635,  and 
Stehr  V.  State,  45  L.R.A.(N.S.)  659. 

•-Hicts  of  person  wounded. 

The  fact  that  one  dying  from  a  wound 
is  induced  by  the  pain,  by  remorse,  or  by 
a  desire  to  shield  his  assailant,  to  end  his 
life  sooner  than  the  wound  would  have 
done,  will  not,  if  the  wound  actually  .con- 
tributes to  the  death,  relieve  the  one  who 
inflicted  it  from  being  guilty  of  man- 
slaughter. People  V.  Lewis,  124  Cal.  551,  25 
L.R.A.  783,  67  Pac.  470. 

In  Lewis  v.  Com.  19  Ky.  L.  Rep.  1139,  42 
S.  W.  1127,  holding  that  if  the  deceased's 
death  was  caused  by  poisoning  from  arsenic 
administered  bv  herself,  and  not  from  the 
blow  Inflicted  oy  the  defendant,  the  latter 


should  be  acquitted,  no  question  appears  to 
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and  defendant  awarded  a  new  trial,  on  oth- 
er grounds,  and  as  the  same  conditions  may 
not  now  or  hereafter  exist  in  the  county 
where  the  homicide  occurred,  we  need  not 
consider  that  question  on  this  hearing. 

Another  ground  of  error  is  that  hypo- 
thetical questions  to  physicians  were  al- 
lowedf  calling  for  their  opinions,  which  did 
not  cover  all  the  undisputed  facts  proven. 
The  argiuncnt  is  made  that  these  questions, 
propounded  to  the  state's  vritnesscs,  elic- 
ited entirely  different  responses  from  those 
propounded  to  the  witnesses  for  defendant, 
which  included  all  the  facts,  wherefore  de- 
fendant was  prejudiced.  The  authorities 
concur  in  holding  that  such  questions  need 
not  cover  all  the  facts,  even  the  undisputed 
facts,  in  the  case.  1  Wigmore,  Ev.  |  682,  pp. 
778,  779;  Bowen  v.  Huntington,  35  W.  Va. 
682,  14  S.  E.  217 ;  SUte  v.  Cook,  69  W.  Va. 
717,  72  S.  £.  1025;  Steams  v.  Field,  90 
N.  Y.  640;  Jackson  ▼.  Bumham,  20  Colo. 
532,  39  Pac.  677.  The  rule  is  different  when 
it  comes  to  instructions  to  the  jury.  Bind- 
ing instructions  may  not  without  error 
omit  facts  or  theories  on  which  the  case 
may  turn.  The  remedy  for  the  side  oppos- 
ing such  hypothetical  questions  is  on  cross- 
examination  to  repeat  the  hypothetical 
questions  to  the  witnesses  with  the  omitted 
facts  included,  and  elicit  answers  to  the 
questions  based  thereon.  Williams  v.  State, 
64  Md.  384,  1  Atl.  887,  6  Am.  Crim.  Rep. 
512. 

Lastly,  as  to  the  instructions  given  and 
refused.  We  have  examined  them  all.  All 
the  instructions  given  on  behalf  of  the  state, 
except  those  ntmibered  9  and  13,  are  clear- 
ly good.  They  propound  only  well-settled 
rules  and  principles  of  criminal  law,  and 
the  objections  thereto  are  not  relied  on  here. 
And  as  to  the  instructions  proposed  by  de- 
fendant, which  were  rejected,  they  were 
clearly  inapplicable  to  the  facts  proven,  and 
were  rightly  denied. 

Defendant's  exceptions  to  state's  instruc- 
tions numbered  9  and  13,  overruled,  are  the 
errors  mainly  relied  on.  By  number  9,  the 
jury  were  told,  in  substance,  that  if  de- 
fendant was  found  to  have  inflicted  a  mor- 


tal wound  on  Shaver,  wilfully, 
and  prcmeditatedly,  and  tint  within  s 
minute  or  a  minute  and  a  h|Jf  tiiereafter 
Shaver  shot  himself  in  the  head  inflicting 
a  wound  not  necessarily  fatal,  and  that  is 
about  twenty  minutes  after  the  inflictios 
of  the  mortal  wound  by  defendant,  Shnver 
died,  and  that  his  death  was  not  the  result 
of  the  self-inflicted  wound,  but  that  if  it 
had  any  effect  only  hastened  his  death,  the 
result  of  said  mortal  wound,  it  was  then 
their  duty  to  find  defendant  guilty  of  first 
degree  murder. 

By  instruction  13,  the  jury  were  told, 
substantially,  that  if  in  the  manner  stated 
in  instruction  9  defendant  inflicted  on  Sha- 
ver a  mortal  wound  with  like  wilfulness, 
deliberation,  and  premeditation^  and  that 
thereafter  in  about  twenty  minutes  he  died, 
defendant  was  guilty  of  first  degree  murder, 
as  charged,  provided  the  shot  fired  by  him 
really  contributed  either  mediately  or  im- 
mediately to  the  death  of  Shaver,  even 
though  they  might  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that 
Shaver  would  have  died  from  other  causes, 
or  would  not  have  died  from  the  shot  fired 
by  defendant  had  not  other  causes  operated 
with  it. 

We  do  not  think  that  either  of  these  in- 
structions correctly  propounded  the  law  of 
the  case.  The  attorney  general  does  not 
much  defend  them.  His  contention  is  that 
though  erroneous  they  were  not  prejudi- 
cial, if,  on  the  evidence,  defendant  actually 
fired  the  fatal  shot  and  was  guilty  of  the 
crime.  But  we  cannot  concur  in  this  view 
of  the  case.  The  jury,  on  proper  instruc- 
tion, not  the  court,  are  the  triers  of  the 
fact  of  guilt.  To  accept  the  argument  ad- 
vanced on  behalf  of  the  state  would  be  to 
put  the  court  in  a  position  to  deny  the 
prisoner  a  trial  of  the  fact  by  the  jury. 
This  would  not  do  in  any  case,  particularly 
in  a  case  of  a  capital  crime.  We  cannot  see 
that  these  erroneous  instructions  did  no- 
harm,  and  the  authorities  cited  are  inapt. 

Both  instructions,  and  particularly  the 
latter,  are  in  conflict  with  the  well-estab- 
lished rule  or  principle  of  homicide,   that 


have  been  raised  as  to  whether  the  taking 
of  arsenic  might  have  been  induced  directly 
or  indirectly  by  the  deceased's  condition 
following  the  blow. 

It  is  proper  for  an  indictment  to  charge 
that  death  was  caused  by  a  blow,  where  laid 
under  evidence  that  the  accused  inflicted 
the  blow  and  that  death  resulted  immediate- 
ly from  the  act  of  the  deceased  while  in  a 
delirium  caused  by  the  blow,  in  tearing  off 
the  bandages  after  an  operation  to  overcome 
the  effects  of  the  wound.  Stanton's  Case, 
2  N.  Y.  City  Hall  Rec.  164. 

Even  if  a  person  seriously  wounded  is 
removed  elsewhere  at  his  own  request,  and 
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such  moving  causes  the  wound  to  produce 
death,  the  dying  is  by  law  attributed  to  the 
wound,  and  the  guilt  is  imputed  to  him  who 
inflicted  it.  State  v.  Hambright,  111  N.  C. 
707,  16  S.  E.  411. 

As  to  death  from  suicide  as  one  caused 
by  external,  violent,  and  accidental  meaiu 
within  the  meaning  of  an  accident  policy, 
see  the  note  to  Tuttle  v.  Iowa  State  Trav- 
eling Men's  Asso.  7  L.R.A.(N.S.)  223. 

As  to  liability  under  an  accident  policy 
for  death  during  delirium,  see  Bohaker  ▼. 
Travelers'  Ins.  Co.  46  L.RA..(N.S.)   543. 

See  also  the  notes  cited  in  the  preceding 
subdivision.  L.  A.  W. 
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if  after  a  mortal  blow  or  wound  is  inflicted 
by  one  person,  another  independent  respon- 
sible agent  in  no  way  connected  in  causal 
relation  with  the  first  intervenes  and  wrong- 
fully inflicts  another  injury,  the  proximate 
cause  of  the  homicide,  the  latter,  and  not 
the  former,  is  guilty  of  the  murder.  Whar- 
ton, Homicide,  §§  28-33;  1  Wharton,  Grim. 
Law,  I  160.  The  rule  is  different  where 
the  agent  so  interposing  is  irresponsible. 
1  Wharton,  Grim.  Law,  §  161;  Wharton, 
Homicide,  §  37.  The  rule  violated  is  the 
same  where  the  negligence  of  a  responsible 
agent  intervenes  to  cause  the  death,  as  in 
the  case  of  surgeons,  but  not  if  death  re- 
sults from  proper  surgical  or  medical  aid, 
for  death  resulting  immediately  from  that 
cause  is  one  of  the  consequences  of  the  pre- 
vious unlawful  act,  and  does  not  excuse  the 
one  responsible  therefor.  Wharton,  Homi- 
cide, §  35;  1  Wharton,  Grim.  Law,  §  157. 
The  rule  respecting  the  intervention  of  an 
independent  responsible  agent  has  been  ap- 
plied where  death  resulted  immediately 
from  a  self-inflicted  injury,  or  from  suicide. 
Wharton  on  Homicide,  §  33,  citing  Lewis 
v.  Com.  19  Ky.  L.  Rep.  1139,  42  S.  W.  1127. 

Instruction  9,  moreover,  violates  another 
rule  of  homicide,  that  the  intervening  re- 
sponsible agent  who  wrongfully  accelerates 
death  is  guilty  of  the  murder,  and  not  the 
one  who  inflicted  the  first  injury  though  in 
itself  mortal,  the  law  being  that  the  one 
who  thus  hastens  the  death  of  another  him- 
self becomes  the  intervening  agent  and 
proximate  cause  of  the  death.  Mr.  Wharton 
says:  *'And  one  whose  wrongful  act  has- 
tens or  accelerates  the  death  of  another, 
or  contributes  to  its  cause,  is  ^ilty  of 
homicide,  though  other  causes  co-operate." 
And  he  adds  pertinently  to  the  proper  the- 
ory of  this  case,  we  think:  '*And  he  is 
guilty  if  his  act  was  the  cause  of  the  cause 
of  the  death."    Wharton,  Homicide,  9  27. 

Number  13,  furthermore,  is  rather  incon- 
sistent within  itself.  In  the  firet  place  it 
presupposes  a  mortal  wound  infiicted  by 
defendant,  and  if  guilty  thereof,  that  de- 
fendant is  guilty  of  first  degree  murder, 
provided,  this  mortal  shot  contributed  me- 
diately or  immediately  to  Shaver's  death, 
though  the  jury  should  find  he  would  not 
have  died  from  the  mortal  blow  of  defend- 
ant had  not  other  causes  operated  with  it. 
The  only  evidence  of  other  cause  or  causes 
of  death  to  which  the  instruction  could 
have  referred  was  the  evidence  of  the  self- 
inflicted  wound  by  Shaver.  If  defendant's 
"mortal  wound"  would  not  have  resulted  in 
death,  except  as  co-operating  with  the  in- 
tervening act  of  deceased,  defendant  could 
not,  upon  the  principle  of  a  supervening 
responsible  agency,  above  referred  to,  have 
been  found  guilty  of  murder.  Besides  this 
61  L.R.A.(N.S.) 


inconsistency  the  instruction  was  cloudy 
and  misleading. 

On  the  evidence  before  the  jury  at  the 
trial,  the  proper  theory  of  the  state's  in- 
structions should  have  been  a  mortal  wound 
by  defendant,  and  that  the  self-inflicted  in- 
jury by  deceased,  though  it  may  have  been 
the  proximate  cause  of  death,  was  not  the 
act  of  an  intervening  responsible  agent,  but 
of  one  rendered  irresponsible  by  the  wound 
inflicted  by  defendant,  and  as  the  natural 
result  of  that  wound,  the  causing  cause  o£ 
the  immediate  death  of  deceased. 

Because  of  these  erroneous  and  mislead- 
ing instructions  we  are  of  opinion  to  re- 
verse the  judgment  and  award  the  prisoner 
a  new  trial. 


WEST    VIRGINIA   SUPREME   COUR'P 
OF  APPEAIiS.  "- 

J.  M.  LAMON 

V. 

ROBERT  GOLD  et  aL 

and 

MARIA  E.  JANNEY,  Appt. 

'(—  W.  Va.  — ^  79  S.  E.  728.) 

Judgment  —  effect  of  bar  of  statute  of 
limitations. 

1.  When  a  judgment  becomes  barred  by 
the  statute  of  limitations,  it  ceases  to  be  a 
lien  on  the  debtor's  land  and  a  court  of 
equity  will  not  enforce  it. 

Same  —  duration  of  lien. 

2.  The  lien  of  a  judgment  continues  so 
long  as  the  right  to  have  execution  issued 
or  to  bring  an  action  or  scire  facias  on  it 
is  not  bai'red. 

Limitation  of  actions  ^  Judgment  •»  sos- 
pension  ^  absence  from  state. 

3.  Notwithstanding  a  debtor's  departure- 

Headnotes  by  Williams,  J. 

Note.^IATnitMtion  of  actions  f  absence- 
from  state  as  affecting  running  of 
statute  against  judgment. 

This  note  is  limited  to  questions  that  are- 
peculiar  or  distinctive  to  judgments,  as  dis- 
tinguished   from    other    classes    of    claims. 
Therefore,  it  assumes  that  there  is  a  general 
statutory  provision  suspending  the  running 
of  the   statute  during  the   absence   of  the 
debtor;   and  that  the  particular  case  pre- 
sents the  other  conditions  essential  to  that 
provision  if  it  applies  to  judgments.     And' 
so  cases  turning  upon  the  general  question 
as  to  what  constitutes  "absence"  within  the- 
statutoiy  provisions,  or  other  ouestions  not. 
distinctive   or   peculiar   to   judgments,   are- 
not  included,  even  though,  as  a  matter  ot 
fact,  they  may  have  involved  judgments. 

Lamon  v.  Gold,  in  holding  that  the  ab- 
sence of  the  judgment  debtor  from  the  state- 
suspends  the  running  of  the  statute  of  limi- 
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from  and  residence  out  of  the  state,  after  a 
judgment  has  been  recovered  against  him, 
may  not  obstruct  the  creditor  in  the  en- 
forcement of  his  lien,  it  will  suspend  the 
running  of  the  statute  and  preserve  the  lien 
of  the  judgment. 

(June  17,  1913.) 

APPEAL  by  defendant  Jann^  from  a  de- 
cree of  the  Circuit  Court  for  Berkeley 
(Jounty  overruling  her  exceptions  to  the 
report  of  the  master  commissioner  in  a  suit 
to  subject  property  of  Robert  Gold  to  the 
payment  of  plaintiff's  judgment,  which  gave 
plaintiff's  claim  priority  over  that  of  ex- 
ceptant.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Faulkner,  Walker,  &  Woods, 
lor  appellant: 

A  judgment  lienor  can  plead  the  statute 
of  limitation. 

Callaway  v.  Saunders,  99  Va.  350,  38  S. 
E.  182;   McCartney  v.  Tjrrer,  94  Va.  198, 


26  S..  E.  410;  Monk  v.  Exposition  Deep- 
water  Pier  Corp.  Ill  Va.  121,  68  S.  E.  280; 
Brandenstein  v.  Johnson,  140  Gal.  29,  73 
Pac.  744;  De  Voe  v.  Rundle,  33  Wash.  604, 
74  Pac.  836;  Boucofski  y.  JacobseB,  36 
UUh,  165,  26  L.R.A.(N.S.)  898,  104  Pac 
117. 

When  the  right  to  sue  out  execution  on 
a  judgment,  or  to  revive  it  by  scire  facias, 
is  barred  by  statute,  the  lien  of  the  judg- 
ment ceases. 

Werdenbaugh  v.  Reid,  20  W.  Va.  588; 
Shipley  v.  Pew,  23  W.  Va.  487;  Reilly  v. 
Clark,  31  W.  Va.  673,  8  S.  E.  509;  Maxwell 
V.  Lceson,  50  W.  Va.  366,  88  Am.  St.  Rep. 
875,  40  S.  £.  420;  Paxton  v.  Rich,  85  Va. 
378,  1  L.R.A.  639,  7  S.  £.  531;  Hutcheson 
V.  Grubbs,  80  Va.  251. 

Ko  pleading  should  be  required  to  chal- 
lenge the  right  to  audit,  as  liens,  debts 
which  are  not  liens. 

Phillips  V.  Roberts,  26  W.  Va.  783 ;  Sav- 
ings Bank  v.  Powhatan  Clay  Mfg.  Co.  102 


tations  against  an  action  on  the  judgment, 
has  the  practically  unanimous  support  of 
the  authorities. 

It  was  so  held  in  Davidson  v.  Simmons, 
11  Bush,  330;  Brittain  v.  Lankford,  110 
Ky.  484,  61  S.  W.  1000;  Union  Nat.  Bank 
V.  Ryan,  23  N.  D.  482,  137  N.  W.  449;  Big- 
nold  V.  Carr,  24  Wash.  413,  64  Pac.  519. 

And  where  the  judgment  becomes  dormant 
because  of  failure  to  issue  an  execution 
within  the  time  limited,  the  running  of  the 
statute  of  limitations  as  to  an  action  to 
revive  or  for  debt  is  suspended  during  the 
judgment  debtor's  absence.  Spiller  v.  Hol- 
linger,  —  Tex.  Civ.  App.  — ,  148  S.  W.  338. 

And  in  Seymour  v.  Deroing,  9  Cush.  527, 
it  was  held  that  under  statute  a  Judgment 
debtor's  absence  and  residence  out  of  the 
state  shall  not  be  computed  as  part  of  the 
term  of  the  limitation. 

That  removal  of  the  judgment  debtor  from 
the  state  is  an  obstruction  which  will  pre- 
vent the  running  of  the  statute  of  limita- 
tions while  he  remains  away  was  held  in 
Cheatham  v.  Aistrop,  97  Va.  457,  34  S.  E. 
57;  Fisher  v.  Hartley  (Hogg  v.  Hartley) 
48  W.  Va.  339,  54  L.R.A.  215,  86  Am.  St. 
Rep.  39,  37  S.  £.  578. 

But  Brown  v.  Butler,  87  Va.  621,  13  S. 
E.  71,  while  admitting  the  general  rule,  held 
that,  as  it  appeared  that  there  was  no  ob- 
struction actual  or  constructive  in  this 
instance,  absence  of  the  judgment  debtor 
did  not  prevent  the  running  of  the  statute. 

In  Hill  V.  Snyder,  7  La.  Ann.  557,  an 
action  of  debt  on  a  judgment  obtained  in 
Mississippi,  it  was  held  that  the  plea  of 
the  Mississippi  statute  of  limitations  in 
bar  was  bad,  as  under  such  statute  the 
period  of  the  debtor's  absence  from  the 
state  must  be  deducted. 

And  the  same  was  held  in  Bull  v.  Che- 
nault,  3  Tex;  App.  Civ.  Cas.  (Willson)  458, 
also  an  action  on  a  Mississippi  judgment. 

In  Conrad  v.  Nail,  24  Mich.  275,  in  hold- 
h\  L.R.A.(N.S.) 


ing  that  absences  must  be  deducted  in  com- 
putin^  the  time  of  limitation  of  an  action 
on  a  jud^cnt,  the  court  stated  that,  while 
the  .necessity  or  properiety  for  excluding 
absences  may  not  be  so  general  in  cases  of 
judgment  debtors  as  in  those  of  other 
debtors,  yet  there  must  be  numerous  in- 
stances where  the  reason  for  such  exclusion 
is  as  strong  for  one  as  the  other. 

The  statutory  provision  that  the  time  of 
absence  of  the  debtor  from  the  state  shall 
not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  a  personal  ac- 
tion was  held  in  Shelden  v.  Barlow,  108 
Mich.  375,  66  N.  W.  338,  to  apply  to 
limitation  to  the  right  to  execution  for  de- 
ficiency on  mortgage  foreclosure,  although, 
as  contended,  a  substituted  service  might 
have  been  ordered,  since  such  substituted 
service  would  not  be  given  extraterritorial 
effect,  and  it  should  not  be  held  that  the 
neglect  to  resort  to  such  uncertain  and  in- 
complete remedy  would  constitute  such 
laches  as  to  bar  a  proceeding  taken  on  a 
personal  service. 

And  so,  also,  in  Newlove  v.  Pennock,  123 
Mich.  260,  82  N.  W.  54,  citing  Shelden  v. 
Barlow,  supra,  the  statutory  provision  that 
the  time  of  the  debtor's  absence  shall  be  ex- 
cepted from  the  period  limited  for  the  com- 
mencement of  a  personal  action  was  held  to 
apply  by  analogy  to  time  limited  with  re- 
spect to  proceedings  to  enforce  judgment. 

In  Hartley  v.  Crawford,  12  Neb.  471,  11 
N.  W.  789,  action  on  an  Ohio  judgment 
where  both  parties  were  at  the  date  of  the 
judgment,  and  at  all  times  subsequent  there- 
to, nonresidents  of  Nebraska,  it  was  held 
that  the  statutory  provision  that  "if,  when 
a  cause  of  action  accrues  against  a  person, 
he  be  out  of  the  state,  .  .  .  the  period 
limited  for  commencement  of  the  action 
shall  not  begin  to  run  until  he  come  into 
the  state,"  applied,  and  the  action  was  not 
i  barred.     The   court   stated    that    the   con- 
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Va.  274,  46  S.  E.  204,  1  Ann.  Cas.  8S ;  lic- 
Cartney  y.  Tyrer,  94  Va.  198,  26  S.  E.  419. 

Removal  from  the  state  of  a  judgment 
debtor  does  not  propria  vigore  obstruct  the 
prosecution  of  a  suit  to  subject  his  real 
estate  to  the  satisfaction  of  the  Mens  upon 
it. 

Huffman  ▼.  Aldcrson,  9  W.  Va.  616; 
Maslin  v.  Hiett,  37  W.  Va,  22,  16  S.  E. 
<37;  1  Rob.  Pr.  109;  4  Minor,  Inst.  622; 
Wilson  V.  Koontz,  7  Cranch,  202,  3  L.  ed. 
315;  26  Am.  &  Kng.  Enc.  Law,  2d  ed.  633; 
Cohen  V.  Virginia,  6  Wheat.  418,  6  L.  ed. 
204;  Louisville  v.  Louisville  School  Bd.  119 
Ky.  574,  84  S.  W,  729;  Barton,  Law  Pr.  1st 
ed.  78;  Brown  v.  Butler,  87  Va,  621,  13  S. 
E.  71;  Markle  v.  Burch,  11  Gratt  26; 
Lovett  T.  Perry,  98  Va.  604,  37  S.  E.  33; 
Hefflebower  v.  Detrick,  27  W.  Va.  29. 

Mr.  J.  O.  Uenaon,  for  appellees: 

One  judgment  creditor  of  a  living  debtor 
cannot  assert  the  bar  of  the  statute  of  limi- 
tations where  the  debtor  declines  to  assert 


it,  as  the  bar  is  a  privilege  personal  to  the 
debtor. 

Welton  V.  Boggs,  45  W.  Va.  620,  72  Am. 
St.  Rep.  833,  32  S.  E.  232;  Hickman  v. 
Stout,  2  Leigh,  6;  Clayton  v.  Henley,  32 
Gratt.  65;  McClaugherty  v.  Croft,  43  W. 
Va.  270,  27  IS.  E.  246;  Dozier  v.  Arkadel- 
phia  Cotton  Mills,  71  Ark.  407,  75  S.  W. 
469;  Christie  v.  Bridgeman,  51  N.  J.  Eq. 
331,  26  Atl.  939,  34  Atl.  29 ;  Brookville  Nat. 
Bank  v.  Kimble,  76  Ind.  195;  Kennedy  v. 
Powell,  34  Kan.  23,  7  Pac.  006;  Hanchett 
V.  Blair,  41  C.  C.  A.  76,  100  Fed.  817;  Cor- 
bey  V.  Rogers,  152  Ind.  1C9,  52  N.  E.  748; 
Anderson  v.  McNeal,  82  Miss.  542,  34  So. 
1;  Columbia  Ave.  Sav.  Fund,  S.  D.  Title 
k  T.  Co.  ▼.  Strawn,  93  Tex.  48,  63  8.  W. 
342. 

Absence  from  the  state  of  a  judgment 
debtor  is  propria  vigore  an  obstruction  with- 
in the  meaning  of  the  statute. 

Ficklin  v.  Carrington,  31  Gratt.  219; 
Wilkinson  v.  Holloway,  7  Leigh,  277 ;  Markle 


struction  contended  for  by  counsel  that  such 
provision  applied  only  to  causes  of  action 
accruing  in  the  state  or  in  behalf  of  one  of 
its  citizens  would  be  exceedingly  forced. 
That  the  language  was  general,  and  if  the 
legislature  had  intended  that  it  should 
apply  only  to  causes  of  action  arising  in 
the  state  or  in  favor  of  its  own  citizens,  it 
is  not  at  all  likelv  that  language  of  so  gen- 
eral import  would  have  been  employed. 

So,  also,  in  Nicholas  v.  Farwell,  24  Neb. 
180,  38  N.  W.  820,  an  action  on  a  foreign 
judgment  where  defendant  subsequent  to 
rendition  of,  and  before  the  statute  of  limi- 
tations had  run  against,  the  judgment  in 
the  state  where  rendered,  became  a  resi- 
dent of  Nebraska,  it  was  held  that  the  ac- 
tion would  not  be  barred  until  defendant 
had  resided  in  the  state  the  full  period 
limited  for  the  commencement  of  the  action. 

On  the  other  hand,  it  was  held  in  Smalley 
V.  Bowling,  64  Kan.  818,  68  Pac.  630,  that 
as  a  judgment  creditor  can  preserve  his 
rights  by  causing  execution  to  issue  during 
a  judgment  debtor's  Absence,  such  absence 
will  not  prevent  the  running  of  the  statute 
of  limitations  upon  a  domestic  judgment. 

The  decision  in  Baker  v.  Hummer,  31 
Kan.  325,  2  Pac.  808,  as  to  when  an  action 
on  a  dormant  judgment  may  be  maintained, 
was  grounded  upon  the  fact  of  the  absence 
of  the  judgment  debtor  from  the  state 
(Schuyler  County  Bank  v.  Bradbury,  50 
Kan.  355,  43  Pac.  254) ;  but,  as  pointed  out 
in  Smalley  v.  Bowling,  64  Kan.  818,  68 
Pac.  630,  the  question  in  the  Baker  Case 
was  whether  an  action  could  be  maintained 
upon  a  judgment  upon  which  an  execution 
had  been  issued  less  than  six  years,  but  not 
within  five  years,  before^he  suit  was  com- 
menced, and  the  absence  of  the  judgment 
debtor  from  the  state  would  have  afforded 
an  additional  reason  for  its  decision  if  the 
contention  that  such  absence  would  suspend 
the  operation  of  the  statute  were  tenable, 
51  L.R.A.(N.S.) 


but  that,  after  stating  the  effect  of  such 
absence  in  the  opinion,  the  court  wholly  , 
ignored  its  own  recital,  and  declined  to  say 
that  the  plaintiff  in  that  action  could  avail 
himself  of  the  absence  of  his  adversary  to 
reinstate  a  judgment  which  he  had  suffered 
to  become  dormant.  And  it  was  further 
said  that,  while  some  expressions  in  the 
Schuyler  Case,  in  referring  to  the  Baker 
Case,  seem  to  give  a  negative  support  to  the 
contention  that  the  operation  of  the  stat- 
ute is  suspended  by  absence  from  the  state, 
yet  they  were  not  necessary  to  the  decision 
in  that  case^  and  must  be  regarded  as  obiter 
dicta, 

A  provision  that  general  statutes  of  limi- 
tation shall  not  run  during  nonresidence  of 
a  debtor  has  no  application  to  the  duration 
of  a  judgment  lien.  Albee  v.  Curtis,  77 
Iowa,  644,  42  N.  W.  508.  And  so  it  was 
held  that  the  right  to  redeem  from  fore- 
closure sale  was  barred  at  the  end  of  the 
time  limited,  though  the  purchaser  at  the 
sale  was  a  nonresident.    - 

And  the  exception  was  held  inapplicable 
to  nonresident  defendants  in  Maitland  v. 
Keith,  30  Miss.  499,  and  Clements  ▼. 
Brown,  31  Miss.  93,  actions  on  foreign  judg- 
ments, because  of  an  express'  provision  fol- 
lowing the  exception,  limiting  the  time  for 
suing  on  foreign  judgments  to  a  specified 
time. 

And  although  the  defendant  was  a  resi- 
dent when  the  cause  of  action  on  which  a 
judgment  was  rendered  arose,  it  was  held 
m  Fisher  v.  Hartley  (Hogg  v.  Hartley)  48 
W.  Va.  339,  54  L.R.A.  215,  86  Am.  St.  Rep. 
39,  37  S.  E.  578,  that  he  was  not  within 
the  exception  suspending  limitations  where 
he  removed  from  the  state  before  the  judg- 
ment was  rendered. 

Generally,  as  to  effect  of  absence  or  non- 
residence  to  suspend  limitations,  see  Index 
to  L.R.A.  Notes,  Limitation  of  actions, 
§  46.  J.  H.  B. 
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▼.  Burch,  11  Gratt.  26;  Brown  ▼.  Butler, 
S7  Va.  621,  13  S.  E.  71;  Cheatham  v. 
Aistrop,  97  Va.  457,  34  S.  E.  57;  Lovett 
T.  Perry,  98  Va.  604,  37  S.  E.  33;  Abell  v. 
l^enn  Mut.  L.  Ins.  Co.  18  W.  Va.  400; 
Hefflebower  v.  Detrick,  27  W.  Va.  16;  Mas- 
fin  ▼.  Hiett,  37  W.  Va.  15,  16  S.  E.  437; 
Fisher  v.  Hartley  (Hogg  v.  Hartley)  48  W. 
Va.  339,  54  L.R.A.  215,  86  Am.  St.  Rep. 
39,  37  S.  £.  578;  Davidson  v.  Simmons,  11 
Bush,  331;  Brittain  ▼.  Laiikford,  110  Ky. 
484,  61  S.  W.  1000. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  judgment  creditors'  suit,  and 
Maria  £.  Janney,  a  defendant  and  judg- 
ment creditor,  has  appealed  from  a  decree 
overruling  her  exceptions  to  the  report  of 
a  master  commissioner,  to  whom  the  cause 
was  referred  to  make  report  of  the  lands 
owned  by  the  judgment  debtor  and  the  liens 
thereon. 

In  the  years  1897  and  1898,  a  number  of 
judgments  were  recovered  against  Robert 
Gold  and  his  several  indorsers  on  not?8 
executed  by  him  to  different  persons.  Those 
judgments  bear  different  dates.  W.  O. 
Nicklas,  as  administrator  of  Louisa  Mar- 
tin, deceased,  recovered  two  judgments 
against  said  Gold  on  the  11th  of  January 
1898,  for  $984.86  and  $492.73,  respectively. 
Maria  £.  Janney  paid  these  two  judgments 
and  took  an  assignment  of  them.  In  No- 
vember, 3897,  George  I.  Pitzer,  first  in- 
<lorser  on  a  note  held  by  the  Citizens'  Na- 
tional Bank,  and  joint  judgment 'debtor  with 
«aid  Gold  to  said  bank,  having  paid  the 
judgment,  instituted  a  suit  in  chancery 
against  Gold  and  others,  the  purpose  of 
"which  was  to  subject  all  his  lands,  except 
tils  estate  in  remainder  in  the  dower  lands 
of  his  mother,  to  the  payment  of  the  liens 
thereon.  In  that  suit  all  his  lands,  except 
fkiB  said  estate  in  remainder,  were  sold,  and 
the  proceeds  derived  therefrom  were  suffi- 
cient to  pay  only  a  portion  of  the  liens. 
The  purposes  of  that  suit  having  been  ac- 
complished, it  was  retired  from  the  docket 
by  decree  made  on  September  30,  1898. 

J.  M.  Lamon,  indorser  for,  and  joint  judg- 
ment debtor  with,  said  Gold,  having  paid 
the  judgment  against  him  and  his  principal 
in  favor  of  the  Citizens'  National  Bank, 
brought  the  present  suit  on  the  3d  of  June, 
1909,  the  purpose  of  which  is  to  subject 
Gold's  undivided  one-third  interest  in  re- 
mainder in  a  tract  of  69  acres;  it  being 
the  tract  which  was  assigned  as  dower  to 
his  mother  out  of  the  lands  of  which  his 
father  had  died  seised. 

More  than  ten  years  had  elapsed  between 
the  return  days  of  the  last  executions  is- 
sued on  all  of  the  judgments  against  said 
«1  L.R.A.(N.S.) 


Gold  and  the  bringing  of  the  present  suit, 
except  the  two  judgments  now  held  by 
Maria  E.  Janney.  Executions  were  issued 
upon  those  two  judgments  on  January  4, 
1907,  and  were  returned  not  satisfied  on 
February  4,  1907,  which  was  within  tm 
years  from  the  return  of  the  last  executions 
tliat  had  been  issued  thereon.  Notwith- 
standing executions  had  not  been  issued  on 
the  prior  judgments  for  a  period  of  more 
than  ten  years  before  the  suit  was  brought, 
the  commissioner  reported  them  as  liens 
superior  in  dignity  to  the  lien  of  the  judg- 
ments held  by  Maria  E.  Janney,  and  she 
excepted  to  the  report,  and  the  court  over- 
ruled her  exceptions.  Appellant's  judgments 
are  subsequent  in  date,  but  she  contends 
that  the  prior  judgments  have  not  been 
kept  alive  by  having  executions  issued  there- 
on within  the  time  required  by  §  10,  chap. 
139,  Code  1906,  while  she  was  diligent  and 
did  keep  her  judgments  alive.  She  contends 
that  her  judgments  are  the  only  existing 
liens. 

Robert  Gold  was  a  resident  of  the  state  at 
the  time  the  judgments  were  recovered,  but 
some  time  in  the  year  1890  he  left  the  state 
and  has  ever  since  continued  to  be  a  non- 
resident. He  was  proceeded  against,  in  this 
suit,  by  order  of  publication,  but  before 
final  decree  he  filed  his  answer,  admitting 
that  the  judgments  reported  in  favor  of  ap- 
pellees had  not  been  paid. 

Relying  upon  Welton  v.  Boggs,  45  W.  Va. 
620,  72  Am.  St.  Rep.  833,  32  S.  E.  232, 
counsel  for  appellees  insist  that  the  statute 
of  limitations  is  purely  a  personal  defense 
to  the  debtor,  and  that,  so  long  as  he  is 
living,  one  judgment  creditor  cannot  rely 
upon  it  to  defeat  the  lien  of  another  judg- 
ment creditor.  But  counsel  for  appellant 
attack  the  soundness  of  that  decision,  and 
have  presented  very  strong  argument  in 
their  brief  to  show  that  it  is  inequitable 
and  against  the  weight  of  authorities  upon 
that  question,  and  should  therefore  be  over- 
ruled. In  support  of  their  argument  they 
cite  the  following  cases,  viz.:  Callaway  v. 
Saunders,  99  Va.  350,  38  S.  E.  182;  Mc- 
Cartney V.  Tyrer,  94  Va.  198,  26  S.  E.  419; 
Monk  V.  Exposition  Deepwater  Pier  Corp. 
Ill  Va.  121.  68  S.  E.  280;  Brandenstein  v. 
.Johnson,  140  Cal.  29,  73  Pac.  744;  De  Voe 
V.  Bundle,  33  Wash.  604,  74  Pac.  836: 
Boucofski  V.  Jacobsen,  36  Utah,  165,  26 
L.R.A.(N.S.)  898,  104  Pac.  117;  19  Am.  & 
Eng.  Enc.  Law,  2d  ed.  146.  But  we  do  not 
think  that  a  decision  of  this  question  is 
essential  to  a  determination  of  the  case, 
for  the  reason  that  the  suit  is  brought  to 
enforce  liens  against  the  real  estate  of  the 
debtor;  and  if  the  court  can  see  that  the 
Uens  ceased  to  exist  before  the  bringing  of 
the   Auit,   it   will   not  enforoe  them.     The 
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«oiiri  will  not  enforce  a  right  which  it  sees 
does  not  exist.  Although  $  5,  chap.  139, 
Code  1906,  creating  the  lien  of  a  judgment, 
does  not  expressly  limit  its  duration,  yet, 
in  Tiew  of  other  provisions  of  the  law,  the 
lien  ceases  to  exist  after  a  time,  if  certain 
requirements  for  keeping  it  alive  and  in 
existence  have  -not  been  complied  with. 

The  lien  of  a  judgment  is  a  right  created 
by  statute,  and  the  legislature  has  pre- 
scribed conditions  and  requirements  for  the 
preservation  of  such  right,  and  noncom- 
pliance with  those  requirements  will  operate 
to  devest  the  right.  Ordinarily  limitations 
relate  to  and  affect  the  remedy  without  de- 
stroying the  right.  But  a  lien  is  a  right; 
the  enforcement  of  it  is  a  remedy.  If  time 
has  destroyed  the  lien,  it  cannot  be  restored 
by  simple  consent;  it  must  be  done  by  some 
kind  of  legal  proceeding.  So,  while  a  barred 
judgment  .may  furnish  the  basis  of  an  ac- 
tion or  scire  facias  on  which  another  judg- 
ment may  be  obtained,  if  limitation  is  not 
pleaded,  it  is  not  evidence  of  a  lien. 

The  creditor's  right  to  the  lien  of  his 
judgment  is  gone  forever  when  his  right  to 
sue  out  execution  on  the  judgment  or  to 
revive  it  by  scire  facias  is  barred.  In  Wer- 
denbaugh  v.  Reid,  20  W.  Va.  688,  it  was 
held  that  "the  lien  of  a  judgment  ceases 
when  the  right  to  sue  out  execution  on  the 
judgment  or  to  revive  it  by  scire  facias  is 
barred  by  the  statute  of  limitations."  The 
same  question  was  decided  in  Shipley  v. 
Pew,  23  W.  Va.  487,  and  in  Reilly  v.  Clark, 
31  W.  Va.  573,  8  S.  E.  609.  In  the  latter 
case  Judge  Snyder,  in  his  opinion  at  page 
673  of  31  W.  Va.,  says  that  it  has  been  re- 
peatedly decided  and  has  become  the  settled 
law  of  this  state.  One  who  seeks  the  en- 
forcement of  a  right  must  certainly  satisfy 
the  court  that  the  right  exists;  and  if  his 
bill  is  brought  to  enforce  a  judgment  lien 
which  the  court  sees  does  not  exist,  because 
the  creditor's  right  to  sue  out  execution 
on,  or  to  revive,  his  judgment  by  scire 
facias,  is  barred,  it  will  not  enforce  it.  It 
does  not  follow  that,  because  a  creditor  ob- 
tained a  judgment  against  his  debtor,  he 
may,  at  any  time  thereafter,  enforce  it  as 
a  lien  against  his  debtor's  land.  If  it  is 
more  than  ten  years  old,  he  must  show  that 
he  has  kept  it  alive.  But  plaintiff  alleges 
in  his  bill,  and  it  is  also  an  admitted  fact, 
that  Robert  Gold  left  the  state  in  1899  and 
has  ever  since  then  been  a  nonresident. 

This  brings  us  to  a  consideration  of  the 
next  question  raised  in  the  case,  which  is 
whether  the  debtor's  absence  from  the  state 
has  prevented  the  running  of  the  statute  of 
limitations  and  has  saved  the  liens  of  the 
judgments.  Sections  10  and  11,  chap.  139, 
Code  1906,  prescribe  limitations  upon  the 
time  of  issuance  of  an  execution  on  a  judg- 
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ment,  and  also  upon  an  action,  suit^  or  scire 
facias  brought  on  a  judgment  within  a 
.period  of  ten  years  from  its  date,  or  if  exe- 
cution issued  within  two  years  from  the 
date  of  the  judgment,  then  in  ten  years 
from  the  return  day  of  the  last  execution 
which  has  not  been  returned  or  which  has 
been  returned  unsatisfied.  Section  11  says 
no  execution  shall  issue,  and  no  action,  suit, 
or  scire  facias  shall  be  brought,  on  any 
judgment  after  the  time  prescribed  in  §  10, 
but  it  contains  the  following  provision  in 
regard  to  computing  the  time,  viz,:  "The 
period  mentioned  in  the  4th  section  of  chap- 
ter 136  of  this  Code,  and  any  time  during 
which  the  right  to  sue  out  execution  on  the 
judgment  is  suspended  by  the  terms  thereof, 
or  by  legal  process,  shall  be  omitted  from 
the  computation;  and  the  16th  17th,  18th 
and  19th  sections  of  chapter  104  of  this 
Code  shall  apply  to  the  right  to  bring  such 
action,  suit  or  scire  facias,  in  like  manner 
as  to  any  right,  action,  suit  or  scire  facias, 
mentioned  in  those  sections." 

The  terms  of  the  judgments  in  question 
place  no  limitation  upon  the  right  to  sue 
out  execution,  and  we  have  already  said 
more  than  ten  years  had  elapsed  between 
the  issuance  of  executions  on  all  of  the 
judgments,  except  upon  the  two  now  owned 
by  appellant,  and  the  bringing  of  this  suit. 
But  the  judgment  debtor  left  the  state  in 
1899  and  has  ever  since  resided  elsewhere, 
and  therefore  counsel  for  appellees  insist 
that  the  debtor's  becoming  a  nonresident 
after  the  recovery  of  the  judgments,  and 
his  continuance  as  such,  stopped  the  run- 
ning of  the  statute,  not  only  against  their 
right  to  bring  an  action  or  scire  facias  upon 
the  judgment,  but  also  against  their  right 
to  sue  in  equity  for  the  enforcement  of  their 
liens.  Section  18  of  chapter  104  is  referred 
to  in  §  11,  chap.  139,  and  is  expressly  made 
a  part  of  it.  So  much  of  said  last-named 
section  as  relates  to  the  question  under 
consideration  reads  as  follows:  "Where 
any  such  right  as  is  mentioned  in  this  chap- 
ter, shall  accrue  against  a  person  who  had 
before  resided  in  this  state,  if  such  person 
shall,  by  departing  without  the  same,  or 
by  absconding  or  concealing  himself,  or  by 
any  other  indirect  ways  or  means,  obstruct 
the  prosecution  of  such  right,  or  if  such 
right  has  been  or  shall  be  hereafter  ob- 
structed by  war,  insurrection  or  rebellion, 
the  time  that  such  obstruction  may  have 
continued  shall  not  be  computed  as  any  part 
of  the  time  within  which  the  said  right 
might  or  ought  to  have  been  prosecuted." 

There  is  a  very  able  and  ingenious  argu- 
ment by  counsel  for  appellant  in  their  brief 
to  demonstrate  that  the  time  of  the  debtor's 
absence  from  the  state  should  not  be  omitted 
from  the  computation  of  time,  unless  his 
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absence  aetually  prevented  the  bringing  of 
the  fuit.  Otherwise  they  saj  the  creditor 
has  not  been  obstructed,  and  the  statute  was 
intended  to  apply  only  when  there  has  been 
an  actual  obstruction  of  the  right.  Bu.  the 
language  of  the  statute  is  too  plain,  it  seems 
to  us,  to  admit  of  doubt  that  the  legisla- 
ture regarded  absence  from  the  state,  in 
and  of  itself,  such  an  obstruction  of  the 
creditor's  right  as  to  justify  a  suspension 
of  the  statute  of  limitation  on  that  account, 
and  did  so  suspend  it.  Whether,  in  all 
cases,  absence  from  the  state  does  operate 
as  an  obstruction  or  not,  we  think  the  l^is- 
lature,  by  the  clearest  intendment,  so  re- 
garded it.  It  is  put  on  the  same  footing 
with  a  party's  absconding  or  concealing 
himself,  and  then  follow  these  words,  "or 
by  any  other  indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right."  The 
words  quoted  clearly  indicate  that  a  debt- 
or's departing  from  the  state  suspends  the 
running  of  the  statute.  It  is  true  that  the 
debtor's  absence  did  not  prevent  the  bring- 
ing of  this  suit;  he  was  proceeded  against 
by  order  of  publication,  and  that  could  have 
been  done  at  any  time  after  he  became  a 
nonresident.  The  location  of  the  land 
sought  to  be  subjected  to  the  lien  conferred 
jurisdiction.  But  the  statute,  being  de- 
signed to  protect  a  right,  is  entitled  to  a 
liberal  construction;  and  even  if  an  actual 
obstruction  were  necessary  to  give  it  ap- 
plication, the  obstruction  of  any  of  the 
creditor's  remedies  for  the  collection  of  his 
debt  would  be  sufficient. 

The  word  "obstruct,"  as  here  used,  does 
not  mean  to  prevent  altogether,  but  it 
rather  means  to  interrupt,  to  impede,  or 
embarrass  the  creditor  in  the  pursuit  of 
any  of  his  remedies,  whether  by  execution, 
action,  scire  facias,  or  by  suit  in  equity. 
So,  while  the  creditors  were  not  prevented, 
by  Gold's  absence,  from  proceeding  to  en- 
force their  liens  against  his  land,  or  from 
having  executions  issued  on  their  judg- 
ments, they  were  certainly  prevented  from 
bringing  an  action  on  them  or  reviving  them 
by  scire  facias,  jurisdiction  of  the  debtor's 
person  being  essential  to  those  remedies. 
Hence  his  absence  from  the  state  has  actual- 
ly prevented  the  judgment  creditors  from 
pursuing  some  of  their  remedies. 

The  lien  of  a  judgment  remains  so  long 
as  the  right  to  bring  an  action  on  it  or  re- 
vive it  by  scire  facias  exists.  If  the  debtor 
had  returned  to  the  state  at  the  time  this 
suit  was  brought,  we  do  not  think  the  right 
of  his  creditors  to  bring  an  action  or  scire 
facias  on  their  respective  judgments,  and 
to  exclude  from  the  period  of  limitation 
the  time  of  his  absence,  can  be  doubted. 
Having  such  right,  their  liens  are  preserved 
and  may  be  enforced  in  this  suit.  It  was 
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not  necessary  to  revive  the  jud^meiits  by 
actions  or  scire  facias  before  bringing  the 
suit.  The  liens  of  the  judgments  nevo* 
ceased.  Sections  10  and  11,  chap.  139,  au- 
thorize the  bringing  of  a  suit  to  enforce  a 
judgment  lien  whenever  and  as  lon^^  as  the 
creditor  has  the  right  to  bring  an  action  or 
a  scire  facias.  The  statute  treats  them  as 
alternative  remedies;  and  if  any  one  of 
them  is  saved  to  the  creditor,  all  are  saved. 

The  term  "suit,"  as  used  in  §§  10  and  11, 
clearly  means  a  suit  in  equity  for  the  en- 
forcement of  a  judgment  lien. 

Finding  no  error,  we  affirm  the  decree. 

Petition  for  rehearing  denied. 
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JESSE  ANDERSON 

V. 

BALTIMORE  k  OHIO  RAILROAD    COM- 
PANY, Plflf.  in  Err. 

(—  W.  Va.  — ,  81  8.  E.  679.) 

Negligence  —  escape  of  railroad  car. 

1.  Where  a  corporation  engaged  in  minin|^ 
coal  for  shipment  accepts  a  car  for  use  at 
its  mines  knowing  it  to  be  inadequately 
equipped  with  brflS:es,  and  in  an  effort  to 
adjust  the  car  to  the  tipple  to  receive  its 
complement  of  coal,  negligently  permits  it 
to  escape,  thereby  inflicting  injury  on  the 
property  of  another  not  its  employee  or  an 
employee  of  the  carrier  furnishing  the  car, 
the  carriei  will  not  be  held  liable  therefor, 
though  the  injury  may  not  have  occurred 

Headnotes  by  Lynch,  J. 

Note.'^ZAability  of  railroad  company 
for  injury  resulting  front  act  of  ship- 
per or  consignee  in  setting  car  in  mO' 
tion. 

Generally,  as  to  proximate  cause  of  in- 
jury caused  by  car  or  engine  set  in  motion 
by  third  person,  see  note  to  Baltimore  &  0. 
R.  Co. 'v.  Dever,  26  L.R.A.fN.S.)    719. 

As  to  liability  of  carrier  for  personal  in- 
juries to  consignor  or  consignee  or  their 
employees,  caused  by  unsafe  car,  see  note  to 
Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,  0  L.R.A. 
(N.S.)   857. 

The  carrier  was  relieved  from  liability 
in  Akderson  v.  Baltimobe  k  0.  R.  Co.  be- 
cause the  proximate  cause  of  the  damage 
to  plaintiff's  property  was  not  the  inade- 
quate brake,  but  the  negligence  of  the  agents 
of  a  coal  mining  corporation  in  setting  the 
car  in  motion. 

So,  in  Logan  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  139  Ky.  202,  129  S.  W.  675,  the  negli- 
gence of  employees  of  a  manufacturing 
company  in  moving  a  coal  car  to  a  place  on 
a  spur  track  to  be  unloaded,  knowing  that 
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bad  the  our  le  furnidied  been  equipped  with 
brakes  adequate  to  control  its  movemente. 

Proximate  cause  —  intervenliif  necl^* 
Scnce  —  effect. 

2.  While  the  negligent  act  of  one  person 
may,  as  a  natural  consequence,  cause  injury 
to  another,  yet  if,  before  the  injury  results, 
the  negligent  act  of  a  third  person  inter- 
venes and  produces  the  injury,  the  latter 
alone  is  responsible  therefor,  though  but  for 
the  first  negligent  act  the  injury  could  not 
have  occurred. 

Same  —  last  act. 

3.  .Where,  by  the  intervening  negligent  act 
of  a  responsible  agency,  the  causal  connec- 
tion between  the  first  negligent  act  and  tiie 
injury  is  broken,  the  last  act,  in  legal  con- 
templation, is  regarded  as  the  sole  cause  of 
the  injury.  The  proximate  cause  thereof 
is  the  last  negligent  act  contributing  there- 


to, and  without  which  tha  injury  would  not 
have  resulted. 

(April  7,  1914.) 

ERROR  to  the  Circuit  Court  for  Marshal] 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injuries  to  his  property  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hooton  &  Hooton  for  plaintiff 
in  error. 

Mr.  D.  B.  Evans,  for  defendant  in  error: 

Whether  or  not  the  intervening  act  of  a 
third  person  will  render  the  earlier  act  too 
remote  depends  simply  upon  whether  the 


the  brake  thereon  was  so  defective  that  it 
would  not  control  the  movements  of  the 
car,  and  not  the  defective  brake,  was  held 
the  proximate  cause  of  injury  to  another 
employee  of  the  company  mentioned,  as  a 
consequence  of  this  car  striking  others  on 
the  same  track.  The  decision  in  this  case 
was  put  distinctlv  upon  the  ground  that 
the  act  of  the  railway  company  in  putting 
a  car  with  defective  brake  on  the  spur 
tracks  was  not  the  proximate  cause  of  the 
injury  complained  of,  but  that  the  efficient 
cause  of  the  injury  was  the  act  of  the  em- 
ployees of  the  coal  company  in  negligently 
attempting  to  move  the  car  with  full  knowl- 
edge of  the  fact  that  the  brake  was  useless. 

A  railroad  company  which  built,  but 
neither  owned  nor  controlled,  a  spur  track 
running  into  a  grain  elevator  building,  was, 
in  Sauls  v.  Chicago,  R.  I.  k  T.  R.  Co.  36 
Tex.  Civ.  App.  155,  81  S.  W.  89,  held  not 
liable  for  injury  to  a  servant  of  the  elevator 
company,  injured  by  a  car  set  in  motion  by 
a  fellow  servant  of  that  company.  The 
fellow  servant  rule  applied  in  tills  case  so 
as  to  relieve  the  elevator  company  also  from 
liability. 

In  Georgia  P.  R.  Co.  ▼.  Underwood,  90 
Ala.  40,  24  Am.  St.  Rep.  756,  8  So.  116, 
the  agents  of  a  coal  company,  after  unload- 
ing a  car  which  was  resting  on  a  spur, 
pushed  it  so  far  back  beyond  the  clearing 
posts  showing  the  point  beyond  which  the 
cars  were  not  to  be  left,  that  it  scraped 
a  passenger  coach  on  the  main  line,  injuring 
at  passenger  whose  arm  happened  to  be  pro- 
truding out  of  the  window.  The  railway 
company  was  held  lisble,  the  court  charging 
the  jury  "that  the  defendant  is  responsible 
in  law  for  the  wrongful  acts  or  omissions 
of  the  servants  of  Moore  k  Wells  in  mov- 
ing and  placing  the  cars  on  the  spur  track; 
that  the  ears  belonging  to  the  defendant, 
and  the  spur  track  also  belonging  to  the 
defendant,  on  its  right  of  way,  and  con- 
nected with  its  main  line,  the  defendant 
owed  the  duty  to  its  passengers  to  keep 
such  spur  track  clear  of  obstructions  that 
might  come  in  contact  with  passing  trains; 
and  that  the  negligence  of  the  servants  of 
Moore  ft  Wells,  if  tiie  evidence  showed  that 
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there  was  negligence  in  placing  the  cars  on 
the  spur  track,  was  imputable  in  law  to 
the  defendant." 

In  the  case  just  cited  it  will  be  observed 
that  the  decision  did  not  turn  upon  any 
question  as  to  proximate  cause,  but  upon 
the  point  that  the  carrier  was  responsible 
to  the  passenger  for  the  negligence  of  tiie 
company. 

In  Amdebson  v.  Baltiicobe  ft  O.  R.  Co. 
it  appears  to  have  been  assumed  without 
discussion  that  the  railroad  was  not  re- 
sponsible for  the  negligence  of  the  employees 
of  the  mining  company,  which  was  held  to 
have  been  the  proximate  cause  of  the  dam- 
age. Nor  does  there  appear  to  have  been 
any  suggestion  in  Logan  v.  Cincinnati,  N. 

0.  ft  T.  P.  R.  Co.  or  Sauls  v.  Chica^,  R. 

1.  ft  T.  R.  Co.  supra,  that  the  railroad 
companv  might  be  responsible  for  the  negli- 
gence of  the  employees  of  the  company  using 
the  car.  In  those  cases,  however,  unlike 
the  AivDEBSON  Case,  the  plaintiff  was  him- 
self an  employee  of  the  company  using  the 
car. 

But  in  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Bryant,. 
30  Tex.  Civ.  App.  4,  66  S.  W.  804,  also  a 
case  where  the  plaintiff's  deceased  was  an 
employee  of  the  company  whose  agents  negli- 
gently moved  the  car,  the  court  said  thai 
the  railroad  company  would  be  liable  for 
injuries  caused  by  persons  moving  the  car 
with  its  consent.  In  this  case,  however,  a 
judgment  for  the  plaintiff  was  reversed  be- 
cause of  error  of  the  trial  court  in  submit- 
ting the  question  of  proximate  cause  to  the 
jury,  upon  the  hypothesis  that  deceased  was 
well  acquainted  with  the  situation  of  the 
track  and  cars;  and  that  they  were  liable 
to  be  moved,  causing  a  loud  noise  calculated 
to  frighten  horses;  and  that  he  negligently 
left  his  horses  unhitched;  and  that  when, 
frightened  at  the  noise  of  a  car  which  had 
been  set  in  motion,  they  started  to  run,  he, 
without  being  frightened  at  the  approach 
of  the  car,  jumped  into  his  wagon  without 
regard  to  his  own  safety,  and  in  so  doing- 
lost  his  balance  and  fell  to  the  ground.  The 
court  said  that  such  facts  would,  necessarily 
be,  if  found  to  exist,  the  proximate  cause  of 
the  injuries  sustained.  J.  D.  C« 
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ooenrrenoe  of  such  interyening  act  might 
reasonably  have  been  anticipated  by  th« 
defendant. 

Watson,  Damages  for  Personal  Injuries, 
75;  Lane  v.  Atlantic  Works,  111  Mass.  136«, 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Lock- 
hart,  29  Ala.  315;  Clark  v.  Chambers,  L. 
R.  3  Q.  B.  Div.  127,  47  L.  J.  Q.  B.  N.  S. 
427,  38  L.  T.  N.  8.  454,  26  Week.  Rep.  613, 
19  Eng.  Rul.  Cas.  28. 

Where,  though  there  may  be  some  inter- 
vening cause  or  agency,  such  cause  or  agency 
and  its  probable  consequence  are  such  as 
could  reasonably  have  been  anticipated  by 
the  original  wrongdoer,  the  causal  connec- 
tion between  the  original  wrongful  act  and 
the  subsequent  injury  is  not  broken,  and  an 
action  will  lie  therefor. 

Watson,  Damages  for  Personal  Injuries, 
205;  Baltimore  &  P.  R.  Co.  v.  Reaney,  42 
Md.  117;  Lane  v.  Atlantic  Works,  111  Mass. 
139;  Beauchamp  v.  Saginaw  Min.  Co.  50 
Mich.  163,  45  Am.  Rep.  30,  15  N.  W.  65; 
Hughes  V.  McDonough,  43  N.  J.  L.  459,  39 
Am.  Rep.  603;  Thomas  v.  Winchester,  6  N. 
Y.  397,  57  Am.  Dec.  455;  Scale  v.  Gulf,  C. 
&  S.  F.  R.  Co.  65  Tex.  274,  57  Am.  Rep.  602. 

The  act  of  a  third  person  intervening  and 
contributing  a  condition  necessary  to  the 
injurious  effect  of  the  original  negligence 
will  not  excuse  the  first  wrongdoer,  if  such 
act  ought  to  have  been  foreseen.  The  origi- 
nal negligence  still  remains  a  culpable  and 
direct  cause  of  the  injury. 

I^ne  V.  Atlantic  Works,  111  Mass.  139; 
Southern  R.  Co.  v.  Webb,  116  Ga.  152,  59 
L.R.A.  109,  42  S.  E.  395,  12  Am.  Neg.  Rep. 
232;  29  Cyc.  498,  499,  501;  Savannah,  F.  & 
W.  R.  Co.  V.  Booth,  98  Ga.  20,  26  S.  E. 
928;  Siegcl,  C.  &  Co.  v.  Trcka,  218  111.  659, 
2  L.R.A.(N.S.)  647,  109  Am.  St.  Rep.  302, 
75  N.  £.  1053,  19  Am.  Neg.  Rep.  166;  Ahem 
V.  Oregon  Teleph.  &  Teleg.  Co.  24  Or.  276, 
22  L.R.A.  635,  33  Pac.  403,  35  Pac.  549; 
Carterville  v.  Cook,  129  111.  152,  4  L.R.A. 
721,  16  Am.  St.  Rep.  248,  22  N.  E.  14; 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  134 
III.  481,  10  L.R.A.  696,  23  Am.  St.  Rep. 
688,  26  N.  E.  799. 

Lynch,  J.,  delivered  the  opinion  of  the 
court: 

The  answer  to  the  question.  Who  is  di- 
rectly responsible  for  the  injury  to  plain- 
tiflTs  property?  solves  the  only  important 
inquiry  presented  on  this  writ  of  error. 

The  declaration  avers  that  the  railroad 
company,  as  a  common  carrier  and  as  opera- 
tor of  a  spur  track  or  switch  from  its  main 
line  to  a  coal  mine,  furnished  the  coal  com- 
pany a  car  which,  because  of  defective 
brakes,  escaped  from  its  employees,  ran 
down  an  incline,  and  collided  with  and  in- 
jured plaintiff's  wagon  and  team.  The 
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.  defect  alleged  was  want  of  a  brake  oo  the 
I  colliding  car  sufficient  to  enable  the  em- 
ployees of  the  coal  company  to  check  and 
control  its  movements,  in  order  to  adjust 
it  to  the  coal  dumps  from  which  to  receive 
coal  for  shipment.  That  injury  occurred  in 
the  manner  averred  is  not  denied;  nor  is  the 
fact  that  the  coal  company's  agents  failed, 
either  by  the  brakes  or  by  the  use  of  any 
other  adequate  appliances,  to  control  the 
movements  of  the  car  while  attempting  to 
adjust  it  to  the  coal  tipples,  though  at  the 
time  they  knew  the  brakes  were  insufficient 
for  the  purpose;  nor  is  the  further  fact  that 
plaintiff  was  rightfully  engaged  in  the  act 
of  loading  another  car,  placed  on  the  spur 
track  for  that  purpose  by  the  defendant  at 
plaintiff's  instance. 

While  there  is  some  evidence  tending  to 
show  that  the  brakes  were  sufficient  to  check 
and  control  the  movements  of  the  car,  yet, 
in  view  of  the  other  facts  appearing  in  the 
record  and  of  the  conclusion  reached  on 
this  review,  it  may  be  conceded  that  the 
brakes  were  inadequate.  If  so,  both  the  coal 
company  and  defendant  knew  of  the  defect, 
because  the  same  car  escaped  the  mine  em- 
ployees the  day  prior  to  the  accident  of 
which  plaintiff  complains,  and,  at  their  in- 
stance, the  defendant  again  replaced  the 
car  near  and  above  the  tipple.  With  this 
knowledge,  the  coal  company's  agents  and 
employees  undertook  to  move  the  car  after 
it  was  partially  loaded,  when  it  again  es- 
caped and  ran  down  the  incline  to  the  place 
of  injury.  Hence  the  query  whether  the 
negligence  of  the  railroad  company ,  which 
placed  the  car  on  the  switch,  or  that  of  the 
coal  company  in  failing  to  control  the  car, 
caused  the  injury.  Whose  was  the  negligent 
act  without  which  the  injury  would  not 
have  occurred? 

Proximate  cause,  the  courts  have  said, 
is  that  which  naturally  led  to,  and  which 
may  have  been  expected  to  be  directly  in- 
strumental in  producing,  the  loss.  State  v. 
Manchester  &  L.  R.  Co.  62  N.  H.  652 ;  Tops- 
ham  V.  Lisbon,  65  Me.  449;  .^^na  F.  Ina 
Co.  V.  Boon,  95  U.  S.  117,  24  L.  ed.  395.  Or, 
as  differently  stated,  it  is  that  act  which 
directly  produced  or  concurred  in  producing 
the  injury.  The  construction  or  interpre- 
tation of  the  oft-recurring  legal  maxim  most 
frequently  adopted  is  that,  ''in  determining 
what  is  the  proximate  cause,  the  true  rule 
is  that  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligent  act." 
Hoag  V.  Lake  Shore  &  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  663 ;  West  Mahanoy  Twp. 
V.  Watson,  116  Pa.  344,  2  Am.  St.  Rep.  604, 
9  Atl.  430;  Milwaukee  &  St  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  256;  Put- 
nam V.  Broadway  &  S.  Ave.  R  Co.  55  N.  T. 
108,   14   Am.   Rep.  190;   Sharp  ▼.  Powell, 
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L.  R.  7  0.  P.  253,  41  L.  J.  0.  P.  N.  S.  96,  26 
L.  T.  N.  S.  436,  20  Week.  Rep.  584. 

But  it  may  be  urged,  in  dissent  from  the 
application  of  this  construction  to  the  facts 
of  this  case,  that  the  coal  company  could 
not,  by  the  exercise  of  ordinary  prudence 
or  due  and  reasonable  care,  have  foreseen 
that  the  movements  of  the  car  would  pass 
beyond  the  control  of  its  agents,  and  there- 
by cause  the  injury.  Evidently  neither 
company  intended  to  injure  plaintifiTs 
property.  However,  it  is  not  essential,  to 
raise  a  liability,  that  the  injury  should  have 
been  intended  or  contemplated  by  either  of 
them.  The  active  agency  in  the  production 
of  the  wrong  may  nevertheless  be  held  liable 
for  any  injury  which,  after  its  completion, 
appears  to  have  been  the  natural  and  prob- 
able consequence  of  his  act.  The  general 
character  of  the  act  is  that  to  which  the 
law  looks  to  determine  the  real  agent  of  the 
wrong.  "Where  there  is  danger  ...  of 
a  particular  injury,  which  actually  occurs, 
we  must  surely  say  that  it  is  the  usual, 
ordinary,  natural,  and  probable  result  of 
the  act  exposing  the  person  or  thing  injured 
to  the  danger."  West  v.  Ward,  77  Iowa,  323, 
14  Am.  St.  Rep.  284,  42  N.  W.  309;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197,  3  Am.  Neg. 
Cas.  197;  Hill  v.  Winsor,  118  Mass.  251; 
Bunting  v.  Hogsett,  139  Pa.  363,  12  L.R.A. 
2GS,  23  Am.  St.  Rep.  192,  21  Atl.  31,  33, 
34;  Alabama  G.  S.  R.  Co.  v.  Chapman,  80 
Ala.  616,  2  So.  738.  The  proximate  cause 
is  the  one  without  which  the  accident  would 
not  have  occurred.  Taylor  v.  Baldwin,  78 
Cal.  517,  21  Pac.  124. 

The  railroad  company  and  the  coal  com- 
pany knew  the  spur  track  was  constructed 
on  an  ascending  grade,  the  highest  point 
being  near  the  tipple;  and  that,  *  uncon- 
trolled, the  car  would  run  violently  down 
the  grade  in  the  direction  of  defendant's 
main  track,  and  thus  probably  cause  injury. 
But,  notwithstanding  defendant's  negligence 
in  placing  on  the  switch  a  car  improperly 
or  defectively  equipped,  was  such  negligence 
on  its  part  the  proximate  or  the  remote 
cause  of  the  injury?  W^hose  negligence  was 
it  which  in  fact  caused  the  injury?  When 
defendant  replaced  the  car  at  or  near  the 
tipple,  it  secured  it  by  brake  and  by  blocks. 
The  car  there  remained  until  released  by 
the  coal  company's  agents,  released  by  them, 
of  course,  to  adjust  it  to  the  tipple  for 
the  purpose  of  receiving  its  complement  of 
eoal.  But  it  is  immaterial  whether  defend- 
ant was  or  was  not  negligent  in  the  first 
instance;  he  is  not  the  real  actor  whose 
negligence  in  fact  resulted  in  the  production 
of  the  injury. 

It  has  been  held  that  if  a  traveler  on  the 
highway  erects  and  insecurely  props  a  fallen 
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telephone  pole  which  obstructs  his  passage, 
but  which  later,  because  of  insufficient  sup- 
port, again  falls  and  injures  another  trav- 
eler then  passing,  the  owner  and  operator 
of  the  line  is  not  liable  for  the  injury,  al- 
though the  duty  imposed  by  law  required  it 
to  use  a  high  degree  of  care  in  the  selec- 
tion and  frequent  inspection  of  its  wire- 
carrying  appliances  in  order  to  make  secure 
against  accident  those  using  the  highway. 
Harton  v.  Forest  City  Teleph.  Co.  146  N. 
C.  429,  14  L.R.A.(N.S.)  956,  59  S.  E.  1022, 
14  Ann.  Cas.  390.  It  was  the  intervention 
of  another  which  became  the  superseding  or 
responsible  cause.  Had  he  permitted  the 
pole  to  remain  where  he  found  it,  the  acci- 
dent would  not  have  occurred,  however  neg- 
ligent the  company  may  have  been  in  the 
performance  of  its  legal  obligations  to  the 
public.  The  defendant's  negligence  in  fail- 
ing properly  to  secure  its  poles  was  not 
deemed  the  proximate  cause  of  the  injury, 
because  its  connection  with  the  injury  was 
broken  by  a  responsibie  intervening  cause. 
So,  in  this  case,  the  defendant  is  not  liable 
for  the  injury,  unless  the  injury  was,  in  the 
natural  and  ordinary  course  of  things,  to 
be  anticipated  as  the  direct  consequence  of 
its  negligent  act,  so  that  its  negligence  was 
an  essential  link  in  the  chain  of  causation. 
In  other  words,  had  not  the  coal  company 
negligently  permitted  the  car  to  escape, 
would  the  mere  negligent  act  of  the  defend- 
ant have  resulted  in  producing  the  injury 
inflicted  upon  plaintiff's  property? 

A  railroad  company  was  held  not  liable 
in  damages  for  injury  to  a  boy  of  tender 
age  who  released  the  brake  on  a  car  stand- 
ing upon  a  •  side  track,  which  ran  down 
grade  and  killed  him,  because  the  accident 
was  not  such  that  the  company  could  have 
reasonably  anticipated  it,  although  the  com- 
pany knew  other  cars  standing  upon  the 
same  branch  had  been  released  and  set  in 
motion  in  a  similar  way  by  other  boys.  See 
also  Norfolk  k  W.  R.  Co.  v.  Cromer,  101 
Va.  667,  44  S.  E.  898;  Mars  v.  Delaware  & 
H.  Canal  Co.  64  Hun,  626, 8  N.  Y.  Supp.  107. 

As  stated  in  1  Thomp.  Neg.  59 :  "If,  sub- 
sequent to  the  original  wrongful  or  negli- 
gent act,  a  new  cause  has  intervened,  of  it- 
self sufficient  to  stand  as  the  cause  of  a 
misfortune,  the  former  must  be  considered 
as  too  remote.  .  .  .  The  proximate  cause 
of  an  injury  is  that  act  or  omission  which 
immediately  causes  or  fails  to  prevent  the 
injury,  and  without  which  the  injury  would 
not  have  happened,  notwithstanding  other 
acts  or  omissions  concurrent  therewith." 

It  is  a  maxim  of  the  law  that  the  im- 
mediate, not  the  remote,  cause  of  an  event, 
is  regarded;  and  in  applying  the  maxim, 
the  law  rejects,  as  not  constituting  ground 
of  action,  damages  not  flowing  proximately 
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from  the  act  complained  of.  QiUon  ▼.  Dela* 
ware  &  H.  Canal  Co.  65  Vt.  213,  36  Am.  St. 
Rep.  802,  26  Atl.  70.  Or,  as  said  by  Wliar- 
ton,  Neg.  S  134:  "Supposing  that,  if  it  had 
not  been  for  the  intervention  ol  a  respon- 
sible third  party,  the  defendant's  negligence 
would  have  produced  no  damage  to  the 
plaintiff;  is  the  defendant  liable  to  the 
plaintiff?  This  question  must  be  answered 
in  the  negative,  for  the  general  reason  that 
causal  connection  between  negligence  and 
damage  is  broken  by  the  interposition  of  in- 
dependent responsible  human  action.  I  am 
negligent  in  a  particular  subject-matter. 
Another  person,  moving  independently, 
comes  in  and  either  negligently  or  malicious- 
ly so  acts  as  to  make  my  negligence  in- 
jurious to  a  third  person.  If  so,  the  per- 
son so  intervening  acts  as  a  nonconductor, 
and  insulates  my  negligence,  so  that  I  can- 
not be  sued  for  the  mischief  which  the  per- 
son so  intervening  directly  produces.  He 
is  the  one  who  is  liable."  This  statement  of 
the  rule  aptly  applies  to  the  facts  of  this 
case.  See  Winfree  ▼.  Jones,  104  Va.  39, 
1  L.R.A.(N.S.)  201,  61  S.  E.  153. 

In  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256,  Justice  Strong 
said:  "The  question  always  is:  Was  there 
an  unbroken  connection  between  the  wrong- 
ful act  and  the  injury,  a  continuous  opera- 
tion? Did  the  facts  constitute  a  continu- 
ous succession  of  events,  so  linked  together 
as  to  make  a  natural  whole,  or  waa  there 
some  new  and  independent  cause  interven- 
ing between  the  wrong  and  the  injury?  It 
is  admitted  that  the  rule  is  difficult  of  ap- 
plication. But  it  is  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  .  .  .  wrong- 
ful act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  cir- 
cumstances." 

"When  the  act  or  omission  complained  of 
Is  not  in  itself  a  distinct  wrong,  and  can 
only  become  a  wrong  to  any  particular  in- 
dividual through  consequences  resulting 
therefrom,  this  consequence  must  not  only 
be  shown,  but  it  must  be  so  connected,  by 
averment  and  evidence,  with  the  act  or 
omission,  as  to  appear  to  have  resulted 
therefrom,  according  to  the  ordinary  course 
of  events,  as  a  proximate  result  of  a  suffi- 
cient cause."    Cooley,  Torts,  74. 

By  remote  cause  is  intended  that  which 
may  have  happened,  and  yet  no  injury  have 
occurred,  notwithstanding  that  no  injury 
could  have  occurred  if  it  had  not  happened. 
Baltimore  k  0.  R.  Co.  v.  State,  33  Md.  542; 
Troy  V.  Cape  Fear  &  Y.  Valley  R.  Co.  99 
N.  C.  298,  6  Am.  St.  Rep.  521,  6  S.  E.  77.* 
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In  Washington  v.  Baltimore  a^  O.  E.  Co. 
17  W.  Va.  190,  thu  court  has  said :  ''The 
cause  of  an  injury,  in  the  contemplation  of 
law,  is  that  which  immediately  produces  it 
as  its  natural  consequence;  and  therefore, 
if  a  party  be  guilty  of  an  act  ol  n^ligaooe 
which  would  naturally  produce  an  injury 
to  another,  but,  before  such  injury  a4:tualty 
results,  a  third  person  does  some  act  which 
is  the  immediate  cause  of  the  injury,  such 
third  person  is  alone  re^K>nsible  therefor, 
and  the  original  party  is  in  no  de^^ee  re- 
sponsible therefor,  though  the  injury  ooold 
never  have  occurred  but  for  his  negligence. 
The  causal  connection  between  the  first  act 
of  negligence  and  the  injury  is  broken  by  the 
intervention  of  the  act  of  a  responsible 
party,  which  act  is  in  law  regarded  as  the 
sole  cause  of  the  injury  according  to  the 
maxim,  In  jure  non  remota  causa  sed  pro*- 
itna  Mpectatur"  See  also  Fawcett  ▼.  Pitta- 
burg,  C.  &  St.  L.  R.  Co.  24  W.  Va.  755. 

In  Schwartz  v.  ShuU,  45  W.  Va.  405,  31 
S.  £.  014,  6  Am.  N(^.  Rep.  496,  it  is  held 
that  "the  proximate  cause  of  an  injury  is 
the  last  negligent  act  contributing  thereto, 
and  without  which  such  injury  would  not 
have  resulted."  In  that  case  an  instruction 
was  held  erroneous  which  told  the  jury  that 
if  it  believed  from  the  evidence  the  defend- 
ant was  negligent,  and  such  n^ligence  was 
the  proximate  cause  of  the  injury,  it  must 
find  for  the  plaintiff,  although  it  believed 
that  another  person's  negligence  intervened 
between  the  negligence  of  the  defendant  and 
the  injury. 

In  Risque  v.  Chesapeake  &  0.  R.  Co.  104 
Va.  476,  51  S.  E.  730,  it  was  held  that  if 
a  railroad  company  delivers,  on  a  siding, 
to  a  company  operating  an  iron  furnace, 
cars  without  brakes  or  with  unsound  brakes, 
in  consequence  of  which  defect  a  servant  of 
the  receiving  company  is  injured,  his  rem- 
edy is  against  the  latter,  and  not  against 
the  railway  company.  The  court  held  the 
ore  company  liable,  because  it  permitted  the 
use  of  the  car  when  it  knew,  or  by  inspec- 
tion could  readily  have  ascertained,  the 
car's  defective  condition,  in  either  of  which 
events  it  should  have  declined  to  accept  it, 
or  to  permit  its  employees  to  use  it,  or 
have  repaired  the  defect. 

But,  in  contravention  of  the  principles 
announced  by  the  authorities  cited,  plain- 
tiff relies  on  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Scale  v.  Gulf,  C.  &  S.  F.  R.  Co. 
65  Tex.  274,  57  Am.  Rep.  602:  Hughes  v. 
McDonough,  43  N.  J.  L.  459,  39  Am.  Rep. 
603;  Baltimore  &  P.  R.  Co.  v.  Reaney.  42 
Md.  117,  and  other  cases,  the  facts  of  which 
materially  differ  from  those  found  in  the 
case  now  under  review. 

The  facts  of  the  Lane  Case  may  be  stated 
as  a  fair  illustration  of  the  facts  of  each 
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of  the  other  cases.  There  the  defendant 
company  carelessly  left,  in  a  public  street, 
a  truck  so  unskilfully  loaded  that  the  ship- 
ment of  loose  iron  could  easily  be  dis- 
lodged, and,  in  falling,  result  in  injury  to 
persons  using  the  highway.  A  child  climbed 
on  the  truck  and  dislodged  the  iron  and 
caused  it  to  fall  on  and  injure  another  child 
attracted  by  the  first,  and  at  whose  invita- 
tion he  approached  the  truck.  But,  eyen 
under  these  facts,  the  court  said  that  if  the 
plaintiff  actively  participated  in  the  dis- 
lodgment  of  the  iron,  or  approached  the 
truck  as  actor  for  the  purpose  of  encourag- 
ing his  associate,  he  could  not  recover 
damages  for  the  injury,  unless  he  went 
there  attracted  by  curiosity  or  upon  invita- 
tion, and  was  in  the  exercise  of  due  care; 
and  further  that  "in  an  action  to  recover 
for  .  .  .  defendants'  negligence,  to 
which  the  fault  of  another  person  con- 
tributed, the  defendants'  liability  is  not 
affected  by  the  fact  that  the  fault  of  such 
person  was  not  negligence,  but  voluntary 
wrongdoing,  if  it  was  conduct  which  they 
should  have  apprehended  and  provided 
against."  This  case,  when  properly  ana- 
lyzed, does  not  conflict  with  the  general 
trend  of  other  authorities  heretofore  cited 
by  us. 

In  the  Texas  case,  a  locomotive  of  the 
railroad  company,  by  the  emission  of  sparks, 
ignited  combustible  material  which  the  com- 
pany permitted  to  accumulate  on  its  right 
of  way,  and  from  which,  when  ignited,  a 
strong  wind  caused  the  fire  to  spread  in  the 
direction  of  property  belonging  to  the  plain- 
tiff, whose  daughter's  clothing  caught  fire 
while  she  was  engaged  in  an  effort  to  save 
his  property,  thus  inflicting  injuries  from 
which  she  died.  But  the  court  said:  ''If, 
subsequently  to  the  original  wrongful  or 
negligent  act,  a  new  cause  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of 
the  misfortune,  the  former  must  be  con- 
sidered as  too  remote.  The  original  wrong- 
ful or  negligent  act  will  not  be  regarded  as 
the  proximate  cause,  where  any  new  agency, 
not  within  the  reasonable  contemplation  of 
the  original  wrongdoer,  has  intervened  to 
bring  about  the  injury;"  but  "where,  how- 
ever, the  Intervening  cause  and  its  probable 
or  reasonable  consequences  are  such  as  could 
reasonably  have  been  anticipated  by  the 
original  wrongdoer,  the  causal  connection 
between  the  original  wrongful  act  and  the 
subsequent  injury  Is  not  broken,  and  an 
action  may  lie  therefor."  This  holding,  in 
view  of  the  facts,  docs  not  contravene  the 
rule  we  have  announced. 

In  the  Huf^hes  Case,  plaintiff  was  a  black- 
smith, and  skilfullv  shod  a  horse.  Defend- 
ant,  in  order  to  produce  the  belief  in  the 
mind  of  the  owner  "that  the  work  of  the 
51  L.R.A.(N.S.) 


plaintiff  was  badly  done,  privily  loosened 
such  shoe,"  and  drove  a  nail  in  horse's 
foot,  whereby  plaintiff  lost  the  custom  of 
the  owner.  "The  contention  was  .that  the 
wrong  was  done  to  Van  Riper  [the  owner] ; 
that  it  was  his  horse  whose  shoe  was 
loosened,  and  whose  foot  was  pricked,  and 
that  the  immediate  injury  and  damage  were 
to  him;  and  thi^t,  consequently  the  damages 
of  the  plaintiff  were  too  remote  to  be  made 
the  basis  of  a  legal  claim."  But  the  court 
said :  "The  illegal  act  of  the  defendant  had 
a  close  causal  connection  with  the  hurt 
done  to  the  plaintiff,  and  such  hurt  was  the 
natural  and  almost  direct  product  of  such 
cause.  Such  harmful  result  was  sure  to 
follow,  in  the  usual  course  of  things,  from 
the  specified  malfeasance.  The  defendant 
is  conclusively  chargeable  with  the  knowl- 
edge of  this  injurious  effect  of  his  conduct, 
for  such  effect  was  almost  certain  to  follow 
from  such  conduct,  without  the  occurrence 
of  any  extraordinary  event,  or  the  help  of 
any  extraneous  cause.  The  act  had  a  two- 
fold injurious  aspect.  It  was  calculated 
to  injure  both  Van  Riper  and  the  plaintiff; 
and,  as  each  was  directly  damnified,  I  can 
perceive  no  reason  why  each  could  not  re- 
pair his  losses  by  an  action." 

In  the  Reaney  Case,  the  last  point  in  the 
syllabus  shows,  without  a  statement  of  the 
facts,  the  inapplicability  to  the  facts  of  this 
case.  It  is:  "Whoever  does  a  wrongful 
act  is  answerable  for  all  the  consequences 
that  may  ensue  in  the  ordinary  and  natural 
course  of  events,  though  such  consequences 
be  immediately  and  directly  brought  about 
by  intervening  causes,  if  those  intervening 
causes  were  set  in  motion  by  the  original 
wrongdoer." 

An  examination  of  other  cases  cited  by 
plaintiff  will  show  a  tendency  to  support, 
rather  than  to  contravene,  the  principles  an- 
nounced by  the  authorities  cited  in  support 
of  the  finding  on  this  review. 

Our  conclusion,  therefore,  is  to  reverse  the 
judgment  of  the  Circuit  Court,  set  aside 
the  verdict  of  the  jury,  and  enter  a  nU 
capiat,  the  latter  because  from  the  proof  it 
clearly  appears  that  plaintiff  has  no  cause 
of  action  against  the  defendant* 


IDAHO   SUPREMB   COURT. 

PACIFIC  PACKING  COMPANY,  Appt, 

V. 

BRADSTREET  COMPANY  et  al.,  Respts. 

(25  Idaho,  606,  139  Pac.  1007.) 

Libel  —  report  by  mercantile  agency  » 
suit  against  corporation. 

1.  It  is  libelous  per  se  for  a  mercantile 
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agency  falsely  to  report  in  writing  to  its 
customers  that  a  business  corporation  has 
been  sued  for  "money  advanced"  in  an 
amount  in  excess  of  its  capital. 

Same  —  privilege  —  mercantile  reports. 

2.  Reports  by  a  mercantile  agency  to  its 
customers,  as  to  the  financial  standing  of 
a  business  corporation,  cjre  not  privileged 
communications. 

(February  17,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the    District    Court    for    Ada    County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
the  publication  of  an  alleged  libel.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Wood  A  Driscoll,  for  appellant: 

The  words  are  not  privileged  by  reasoa 

of  the  fact  that  they  are  the  communieatioa 

of  a  mercantile  agency  to  its  patrons. 

Macintosh  v.  Dunn,  99  L.  T.  N.  S.  64,  2 

B.  R.  C.  203,  [1908]  A.  C.  390,  77  L.  J.  P. 

C.  N.  S.  113,  24  Times  L.  R.  705,  52  SoL 
Jo.  680;  Douglass  v.  Daisley,  57  T*.R-A. 
475,  52  C.  C.  A.  324,  114  Fed.  628 ;  25  Ctc 
468. 

Messrs.  Richards  &  Haga  and  McKeca 
F.  Morrow,  for  respondents: 

An  article  written  of  and  concerning  a 
corporation  is  not  libelous  per  so  unless 
the  necessary  result  of  the  publication  of 
the  language  used,  without  proof  of  ex- 
trinsic facts,  is  to  affect  the  financial  stand- 


Note*  —  lAhel  and  Blander:  staiing  that 
one  has  been  sued  or  judgment  re^ 
covered  against  him. 

Generally,  as  to  injury  in  business  or  pro- 
fessional relations  from  libel  and  slander, 
including  charges  affecting  financial  stand- 
ing, see  Index  to  L.RJ^.  Notes,  "Ldbel  & 
Slander,"  §§  14,  16,  and  17. 

As  to  measure  of  damages  for  libel  or 
slander  reflecting  on  integrity  or  responsi- 
bility of  merctiant,  see  note  to  Wolkowsky 
V.  Garfunkel,  44  L.R.A.(N.S.)  351. 

And  as  to  report  of  mercantile  agency  as 
a  privileged  communication,  see  notes  in 
36  L.R.A.(N.S.)    452,  and  2  B.  R.  C.  215. 

In  Harm  an  v.  Dclany,  2  Strange,  898, 
it  was  said:  "llie  law  has  always  been 
very  tender  of  the  reputation  of  tradesmen, 
and  therefore  words  spoken  of  them  in  the 
way  of  their  trade  will  bear  an  action,  that 
will  not  be  actionable  in  the  case  of  another 
person;  and  if  bare  words  are  so,  it  will 
be  stronger  in  the  case  of  a  libel  in  a  public 
newspaper,  which  is  so  diffusive." 

It  has  been  said  with  reference  to  the 
publication  by  a  commercial  agency  to  its 
subscribers  that  a  tradesman  has  been 
sued,  that  the  rule  is  that,  if  the  state- 
ment is  untrue  and  is  published  owing  to 
negligence,  it  may  give  rise  to  an  action, 
but  there  must  be  actual  injury  shown. 
Giacona  &;  Son  v.  Brad  street  Co.  48  La. 
Ann.  1191,  20  So.  706.  The  court  apparent- 
ly regarded  a  publication  in  this  instance, 
that  a  firm  had  been  sued,  whereas  in  fact 
a  suit  was  brought  against  one  member  only 
of  the  firm,  as  not  libelous  per  ee, 

A  distinction  has  been  made  between  the 
false  publication  that  a  judgment  has  been 
recovered  against  a  merchant,  and  a  state- 
ment that  his  property  has  been  taken  in 
attachment,  the  court,  while  conceding  that 
the  former  publication  might  not  be  libel- 
ous, holding  that  the  latter  was.  McKen- 
zie  V.  Denver  Hmes  Pub.  Co.  3  Colo.  App. 
554,  34  Pac.  577,  a  case  sufficiently  set 
forth   in   Pacific   Packing   Co.   v.   B&ad- 

8TBEET  Go. 

A  publication  by  a  mercantile  agency  to 
its  subscribers,  under  the  heading  "Writs 
and  Summonses,"  of  the  following  words: 
51  L.R.A.(N.S.) 


"Defendant.  Lion  Brewing  Co.  et  al..  Plain- 
tiff. Mara,  John  Andrew.  Foreclosure  fji 
mortgage,"  when  the  brewing  company  was 
in  fact  joined  in  the  action  only  because  it 
held  a  second  mortgage  upon  the  property, 
has  been  held  libelous  as  implying  that  the 
company's  property  was  mortgaged,  and 
that  it  was  unable  or  unwilling  to  satisfy  the 
debt,  and  was  about  to  be  deprived  of  its 

Sroperty  on  that  account.     Lion   Brewing 
o.  V.  Bradstreet  Co.  9  B.  C.  435. 

A  publication  in  a  trade  journal  as  to 
a  brickmaker,  that  he  is  in  the  hands  of 
the  sheriff,  has  been  held  libelous  per  se, 
Hermann  v.  Bradstreet  Co.  19  Mo.  App.  227. 

But  in  Woodruff  v.  Bradstreet  Co.  116 
N.  Y.  217,  5  LJiJi.  655,  22  N.  E.  354,  it 
was  held  that  the  publicaLtion  by  a  commer- 
cial agency  that  a  judgment  for  $4,000  had 
been  recovered  against  a  brick  manufacturer 
was  not  libelous  per  ae,  so  as  to  entitle 
the  latter  to  recover  for  its  publication 
without  proof  of  special  damages. 

It  was  also  held  in  Woodruff  v.  Brad- 
street Co.  supra,  that  the  question  whether 
the  publication  was  libelous  per  se  was  one 
of  law  for  the  court;  and  that  this  rule  was 
not  affected  by  the  fact  that  the  publica- 
tion was  by  a  commercial  agency  engaged 
in  collecting  information  as  to  the  financial 
standing  of  persons  engaged  in  business^ 
although  its  apparent  authenticity  might 
tliorcfore  be  greater. 

In  holding  the  publication  not  libelous 
per  se,  the  court  in  Woodruff  v.  Bradstreet 
Co.  supra,  said:  "The  recovery  of  a  judg- 
ment does  not  necessarily  import  concede! 
default  in  payment  of  a  debt.  It  is  a 
matter  of  frequent  observation  that  con- 
troversies arising  apparently  out  of  an 
honest  difference  of  opinion  go  into  the 
courts  for  determination.  Litigation  also 
not  infrequently  comes  from  causes  in 
which  is  involved  no  personal  credit  or  de- 
fault. There  is  nothing  in  the  defendant's 
report  to  indicate  that  the  judgment  was 
produced  by  any  cauSe  prejudicial  to  the 
credit  of  the  plaintiff,  and  there  is  no  pre- 
sumption in  that  respect  upon  the  subject 
in  aid  of  the  action.  There  is  nothing  for 
the  consideration  of  the  jury  bearing  upon 
the  question  whether  the  publication  was 
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iiig  of  tbe  corporation,  and  cause  it  pecu- 
niary   loflB. 

Revised  Codes,  Idaho,  f  6737;  26  Cyc. 
337,  341;  Newbold  v.  J.  M.  Bradstreet  & 
Sons,  57  Md.  38,  40  Am.  Rep.  426;  Fry  v. 
McCord  Bros.  95  Tenn.  678,  33  S.  W.  568; 
Memphis  Teleph  Co.  v.  Cumberland  Teleph. 
k  Teleg.  Co.  76  C.  C.  A.  436,  345  Fed.  904; 
Warner  Instrument  Co.  v.  Ingersoll,  157 
Fed.  311;  Kemble  k  Mills  v.  Kaighn,  131 
App.  Div.  63,  116  N.  Y.  Supp.  809. 

Whether  or  not  words  charged  as  libel- 
ous are  actionable  per  ae,  or  whether  they 
are  uttered  on  a  privileged  occasion,  are 
questions  for  the  court. 

Bodine  v.  Times-Journal  Pub.  Co.  26 
Okla.  135,  31  L.R.A.(N.8.)    147,  110  Pac. 


1096;  Velikanje  v.  MiUichamp,  67  Wash. 
138,  120  Pac  876;  Fry  v.  McCord  Bros. 
95  Tenn.  678,  33  S.  W.  568;  Woodruff  v. 
Bradstreet  Ca  116  N.  Y.  217,  5  L.RJL  566, 
22  N.  £.  354. 

As  the  language  alleged  to  have  been  used 
is  not  libelous  per  ae,  its  meaning  cannot 
be  extended  or  modified  by  an  attempted 
innuendo. 

13  Enc.  PI.  k  Pr.  49,  51;  Barham  v. 
Nethersall,  Yelv.  22;  Simons  v.  Burnham, 
102  Mich.  189,  60  N.  W.  477 ;  Legg  v.  Dun- 
leavy,  80  Mo.  658,  60  Am.  Rep.  512;  Denney 
V.  Northwestern  Credit  Asso.  65  Wash.  331, 
25  L.R.A.(N.S.)  1021,  104  Pac.  769;  Mem- 
phis Teleph.  Co.  v.  Cumberland  Teleph.  k 
Teleg.  Co.  76  C.  C.  A.  436,  145  Fed.  904 ;  Dun 


libelous;  and  we  think  the  trial  court  prop- 
erly held,  as  matter  of  law,  that,  it  was  not 
such  per  se" 

A  false  publication  by  a  commercial 
agency  to  its  subscribers,  that  a  judgment 
for  $120  had  been  recovered  against  a 
merchant,  was  held  libelous  in  Bradstreet 
Co.  v.  Oswald,  96  Ga.  396,  23  S.  £.  423, 
where,  however,  special  damages  were  al- 
leged. The  declaration  did  not  allege 
malice,  but  since  special  damages  result- 
ing from  the  negligence  of  the  defendant 
were  alleged,  the  court  said  the  defendant 
would  be  liable  for  actual  damage  though 
not  guilty  of  an  evil  design. 

In  Hayes  v.  Press  Co.  127  Pa.  642,  5 
L.R.A.  643,  14  Am.  St.  Rep.  874,  18  Atl. 
331,  where,  in  connection  with  the  publi- 
cation of  a  notice  that  judgment  had  been 
entered  against  a  hotel  proprietor,  a  paper 
published  the  heading  "Hotel  Proprietors 
Embarrassed,"  the  court  said:  "It  was  the 
common  right  of  anyone  to  publish  the 
fact  that  a  judgment  .  .  .  had  been 
entered  against  the  plaintiff  substantially 
as  shown  by  the  record  of  the  court;  but 
it  was  neither  the  right  nor  the  privilege  of 
the  defendant  ...  to  publish  in  con- 
nection with  the  declaration,  in  the  form  of 
a  headline  or  otherwise,  that  the  defendants 
in  the  judgment  were  embarrassed." 

A  false  statement  concerning  a  brewer 
that  he  "was  in  a  sponging  house  for  debt 
within  the  last  fortnight"  has  been  held 
slanderous,  without  proof  of  special  damage. 
Jones  V.  Littler,  7  Mees.  k  W.  422.  It  was 
said  that  the  imputation  of  insolvency  must 
be  injurious,  for  if  a  tradesman  is  incapable 
of  paying  all  his  debts,  whether  in  or  out 
of  trade,  his  credit  as  a  tradesman  must 
be  injured. 

In  Loftus  v.  Bennett,  68  App.  Div.  128, 
74  N.  Y.  Supp.  290,  a  publication  in  a  news- 
paper regarding  a  merchant  was  regarded 
as  libelous  per  «e,  but  the  publication  in- 
cluded, in  addition  to  a  statement  that  an 
attachment  had  been  procured  against  a 
merchant  and  that  his  stores  were  in  the 
hands  of  the  sheriff,  other  allegations,  such 
as  that  "a  remarkable  condition  of  affairs" 
was  disclosed,  and  also  a  distinct  charge 
of  swindling. 
51  L.R.A.(N.S.) 


Also,  in  Beardsley  v.  Tappan,  1  Blatchf. 
588,  Fed.  Cas.  No.  1,188,  a  statement  re- 
garding a  merchant  which  was  held  defama- 
tory included,  besides  the  allegation  that  he 
had  been  sued,  other  apparently  libelous 
matter. 

Where  a  commercial  agency  published  a 
statement  that  a  judgment  for  $360  had 
been  recovered  against  a  grocer,  whereas  in 
fact  a  verdict  for  this  amount  had  been 
rendered  against  him,  but  the  judgment 
subsequently  entered  thereon  was  reversed, 
the  trial  court  in  Hessel  v.  Bradstreet  Co. 
141  Pa.  601,  21  Atl.  659,  instructed  the 
jury  that  if  the  publication  was  made  ma- 
liciously with  the  intention  to  injure  the 
merchant  in  his  business,  the  agency  was 
liable,  but  that  if  the  publication  was  not 
made  maliciously,  but  pursuant  to  what  the 
agency  considered  to  be  its  duty,  erroneous- 
ly supposing  that  a  verdict  was  equivalent 
to  a  judgment,  it  was  not  liable.  On  appeal, 
the  judgment  was  affirmed,  only  questions 
as  to  admission  of  evidence,  however,  being 
considered. 

In  Stubbs  V.  Russell  [1913]  A.  C.  386,  it 
was  held  that  the  publication  in  a  trade 
paper  of  an  extract  from  the  court  records, 
under  a  column  entitled  "Extracts  from 
the  Court  Books  of  Decrees  in  absence  in 
the  small  debt  courts,"  of  a  decree  against 
a  merchant,  accompanied  by  a  note  that 
"the  following  extracts  from  the  court 
books  have  been  received  since  our  last 
issue  .  .  .  It  is  probable  that  some  of 
the  decrees  have  been  sisted,  settled,  or 
paid;  and  in  no  case  does  publication  of 
the  decree  imply  inability  to  pay  on  the 
part  of  anyone  named,  or  anything  more 
than  the  fact  that  the  entry  published  ap- 
peared in  the  court  books,"  was  not  libelous 
as  inferring  that  the  merchant  was  unable 
to  pay  his  debts.  It  was  said  that  an  in- 
jurious inference  might  no  doubt  have  been 
drawn  if  inability  to  pay  a  just  debt  were 
the  only  reason  which  could  account  for 
such  a  decree;  but  that  it  might  happen 
from  a  varietv  of  causes  consistent  with 
solvency,  and  that  a  publication  is  not  libel- 
ous because  one  out  of  various  possible  in- 
ferences from  the  facts  which  it  states  might 
be   injurious    while    others    are    harmless; 
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▼.  Maier,  27  C.  C.  A.  100,  52  U.  8.  App. 
381,  82  Fed.  169;  25  Cyc.  449,  460;  SUte 
V.  Sheridan,  14  Idaho,  222,  15  L.R.A.(N.S.) 
497,  93  Pac.  656;  Verbeck  v.  Duryea,  36 
Misc.  242,  73  N.  Y.  Supp.  346. 

Where  it  is  necessary  to  resort  to  an  in- 
nuendo to  show  that  the  language  used  is 
libelous,  such  language  is  not  actionable 
per  se,  and  special  damage  must  be  al- 
leged. 

Chiatoyich  ▼.  Hanchett,  88  Fed.  873; 
Morrison  v.  Dean,  —  Tex.  Civ.  App.  — , 
104  S.  W.  505. 

The  communication  alleged  to  have  been 
libelous  is  shown  by  the  complaint  to  have 
been  sent  to  patrons  of  respondent  company, 
who  were  interested  in  the  publication,  and 
it  was  therefore  privileged. 

Hubbard  v.  Cowling,  36  Okla.  603,  129 
Pac.  714;  Trussell  v.  Scarlett,  18  Fed.  214; 
Locke  y.  Bradstreet  Co.  22  Fed.  771;  Sun- 
derlin  v.  Bradstreet  Co.  46  N.  Y.  188,  7 
Am.  Rep.  322;  Ormsby  v.  Douglass,  37  N. 
Y.  477;  Rothholz  y.  Dunkle,  63  N.  J.  L. 
438,  13  L.R.A.  666,  26  Am.  St.  Rep.  432, 
22  Atl.  193;  State  ex  rel.  Lanning  v.  Lons- 
dale, 48  Wis.  348,  4  N.  W.  390;  Erber  v. 
Dun,  4  McCrary,  160,  12  Fed.  626;  Brad- 
street Co.  V.  Gill,  72  Tex.  116,  2  L.R.A. 
405,  13  Am.  St.  Rep.  768,  9  S.  W.  763. 


No  facts  are  alleged  to  show  actual  malice, 
and  thus  defeat  the  privilege  which  appears 
on  the  face  of  the  complaint,  and  the  mere 
charge  that  the  publication  was  malicioiis 
is  wholly  insufficient  for  this  purpose. 

13  Enc.  PI.  &  Pr.  691;  Warner  v.  Mlaaouri 
P.  R.  Co.  112  Fed.  114;  Gosewisch  v.  Doran, 
161  Cal.  511,  119  Pac.  666,  Ann.  Cas.  1913D, 
442;  Garr  v.  Selden,  4  N.  Y.  91;  Henry  v. 
Moberly,  6  Ind.  App.  499,  33  N.  £.  981; 
Denver  Public  Warehouse  Co.  v.  Holloway, 
34  Colo.  432,  3  L.R.A.(N.S.)  696,  114  Am. 
St.  Rep.  171,  83  Pac.  131,  7  Ann.  Cas.  840; 
Noonan  v.  Orton,  32  Wis.  106;  McDavitt 
y.  Boyer,  169  lU.  476,  48  N.  E.  317 ;  Bradley 
v.  Heath,  12  Pick.  163,  22  Am.  Dec.  418; 
Bcclcr  V.  Jackson,  64  Md.  689,  2  AtL  916; 
Livingston  v.  Bradford,  116  Mich.  140,  73 
N.  W.  136;  Strode  v.  Clement,  90  Va.  553, 
19  S.  E.  177;  Spielberg  v.  A.  Kuhn  &  Bro. 
39  Utah,  276,  110  Pac.  1027. 

Ailshie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  for  the  re- 
covery of  damages  caused  by  the  publica- 
tion of  an  alleged  libel  of  and  concerning 
the  plaintiff  by  the  defendant.  Tlie  trial 
court  sustained  a  demurrer  to  the  com- 
plaint, and  a  judgment  of  dismissal    was 


also  that  the  test  was  not  whether  some 
people  might  put  a  harmful  meaning  upon 
the  words,  however  strained  or  unlikely 
that  construction  might  be.  The  court  dis- 
tinguished the  case  of  Crabbc  v.  Stubbs,  22 
Rettie,  860,  holding  to  the  contrary,  on  the 
ground  that  the  explanatory  statement  was 
lacking  in  the  latter  case. 

It  was  held  also  in  Stubbs  v.  Russell, 
supra,  that  the  question  whether  the  pub- 
lication was  capable  of  the  libelous  inference 
alleged  was  one  for  the  court,  and  should 
not  be  submitted  to  the  jury;  as,  whec 
read  in  connection  with  the  explanatory 
note,  the  alleged  libelous  imputation  was 
not  a  reasonable  construction. 

But  in  Williams  v.  Smith,  L.  R.  22  Q. 
B.  Div.  134,  58  L.  J.  Q.  B.  N.  S.  21,  69  L.  T. 
N.  S.  767,  37  Week.  Rep.  93,  62  J.  P.  823,  a 
publication  under  a  general  heading  of  a 
trade  paper,  among  such  subheadings  aF 
"Bills  of  Sale,"  "the  Bankruptcy  Act," 
•'County  Court  Judgments,"  etc.,  of  a  state- 
ment under  the  latter  heading,  containing 
the  plaintiff's  name  and  address,  followed 
by  the  words  "Hatter,  427  L.  I  s.  0  p., 
Oct.  13,"  was  held  to  support  an  innuendo 
that  on  the  date  the  paper  was  published 
there  was  an  unsatisfied  judgment  against 
the  plaintiff  in  the  county  court  for  the 
amount  named,  which  had  been  obtained 
on  the  date  indicated  in  the  statement,  and 
that  the  plaintiff  was  unable  to  satisfy  the 
Judgment,  and  was  a  person  unwilling  or 
unable  to  pay  his  debts,  and  was  therefore 
libelous,  the  judgment  having  in  fact  been 
satisfied. 
61  L.R.A.(N.8.) 


And  in  M'Nally  v.  Oldham,  16  Ir.  C.  L. 
Rep.  298,  it  was  held  that  it  was  no  defense 
to  an  action  for  libel  for  publishing  in  a 
paper  called  "The  Black  List"  the  record 
of  a  judgment  obtained  a  week  previous 
against  a  trader,  meaning  that  the  judg- 
ment was  an  existing  liability  against  him, 
that  the  court  record  showed  the  judgment 
as  unsatisfied,  when  in  fact  it  had  been 
paid  where  the  trader  sustained  special 
damages  from  the  false  publication.  The 
court,  while  admitting  the  right  to  publish 
the  court  record  of  a  judgment,  took  the 
position  that  the  publisher  did  so  at  his 
peril  if  he  represented  the  judgment  as 
still  outstanding  when  in  fact  it  had  been 
paid,  and  the  fact  that  the  record  did  not 
show  the  satisfaction  was  not  a  justifica- 
tion; so  that  although  there  was  no  actual 
malice,  the  publisher  was  liable  for  actual 
damages.  It  was  said  that  "a  judgment 
may  be  obtained  against  a  trader  in  an  ac- 
tion which  he  resists  because  he  thinks 
the  demand  ill  founded ;  but  the  effect  would 
be  different  if  it  appeared  that  he  allowed 
the  demand  to  remain  unpaid  after  his 
liability  to  it  was  decided,  and  a  judgment 
obtained." 

But  it  has  been  held  that  it  is  not  libel- 
ous per  86  of  the  maker  of  a  note,  though 
he  is  engaged  in  business,  for  its  holder 
to  cause  a  trustee  in  a  trust  deed  held  as 
security  for  the  note,  to  give  notice  ol  the 
sale  of  the  property  for  nonpayment,  al- 
though in  fact  the  note  has  been  paid. 
Spurlock  V.  Lombard  Imrest.  Co.  69  Ma 
App.  226.  R.  E.  H. 
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thereupon  entered,  and  this  appeal  was  pros- 
ecuted from  the  judgment. 

The  complaint  alleges  the  corporate  ex- 
istence of  the  plaintiff  and  defendant,  and 
that  it  was  duly  authorized  to  conduct 
business  in  the  state  of  Idaho,  and  that  it 
was  engaged  in  business  in  Ada,  Canyon, 
and  Washington  counties ;  and^  alleged  that 
the  defendant  the  Bradstreet  Company  was 
engaged  in  the  state  of  Idaho  and  in  the 
counties  of  Ada,  Canyon,  and  Washington, 
in  furnishing  for  a  valuable  consideration 
reports  and  information  concerning  the 
credit  and  financial  standing  and  rating  of 
business  men  and  corporations  engaged  in 
business  and  commercial  transactions,  and 
it  is  alleged  that  Leslie  L.  Long  was  its 
managing  oflScer,  agent,  and  representative 
in  the  state  of  Idaho. 

Paragraph  5,  7,  &  8,  and  a  part  of  9, 
are  as  follows: 

"That,  acting  as  such  agent,  and  in  the 
scope  of  his  employment  as  such  agent  for 
the  said  defendavt  the  Bradstreet  Company, 
and  in  behalf  of  the  Bradstreet  Company, 
and  in  the  transaction  of  the  aforesaid  busi- 
ness of  the  said  defendant  the  Bradstreet 
Company,  the  said  defendant  Long,  on  or 
about  the  23d  day  of  September,  1912,  mali- 
ciously, wantonly,  recklessly,  and  well  know- 
ing the  premises,  did  write,  compose,  and 
publish  in  the  aforesaid  counties  of  Ada, 
Canyon,  and  Washington,  in  the  state  of 
Idaho,  to  its  patrons,  and  among  the  said 
growers  and  packers  of  fruit  in  said  coun- 
ties, whose  names  are  unknown  to  plaintiff, 
concerning  and  in  reference  to  this  plain- 
tiff and  the  credit,  financial,  and  business 
standing  of  this  plaintiff,  certain  words  in 
writing,  and  plaintiff  is  informed  and  be- 
lieves, and  hence,  on  information  and  be- 
lief, alleges,  that  the  tenor  of  the  said  words 
was  as  follows,  to  wit:  The  Pacific  Pack- 
ing Company  has  been  sued  in  the  superior 
court  of  Los  Angeles  county,  California,  by 
the  Pacific  Fruit  Auction  Company  for  the 
aum  of  $230,000  for  money  advanced,  and 
the  plaintiff  alleges  that  the  said  words 
were  read  by  the  said  patrons,  and  the  said 
growers  and  packers  of  fruit.    .    .    . 

'Tlaintiff  further  alleges  that  the  defend- 
ant Leslie  L.  Long  and  the  said  defendant 
the  Bradstreet  Company  meant  to  convey 
and  communicate  to  the  said  third  parties 
to  whom  the  words  hereinbefore  set  forth 
were  published,  that  the  plaintiff  was  not 
financially  sound,  solvent,  and  responsible, 
and  was  not  able  to  pay  all  its  financial  ob- 
ligations, and  was  not  worthy  of  credit; 
4tnd  that  the  said  words  were  so  understood 
by  the  said  parties  to  whom  they  were  pub- 
lished.    .     .     . 

"Plaintiff  alleges  that  the  said  words  were 
^1  LJLA.(NJS.)  57 


false;  and  plaintiff  further  alleges  that  the 
plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  financially  sound,  solvent,  and 
responsible,  and  that  the  plaintiff  is,  and 
at  all  times  herein  mentioned  was,  able  to 
pay  its  financial  obligations,  and  the  plain- 
tiff, at  all  times  herein  mentioned,  was 
worthy  of  credit. 

"That,  prior  to  the  publication  of  the 
words  set  forth  in  paragraph  5,  the  plain- 
tiff corporation  was  engaged  in  the  business 
of  marketing  fruit  in  Ada,  Canyon,  and 
Washington  counties,  Idaho,  as  the  agent  of 
such  growers  and  packers  of  fruit  in  the 
said  counties  as  desired  to  employ  the 
plaintiff;  that  the  fruit  packing  and  market- 
ing season  of  1012  was  the  first  season  in 
which  the  plaintiff  company  had  been  en- 
gaged in  the  said  business  in  the  aforesaid 
counties,  and,  in  preparation  for  the  trans- 
action of  its  business  for  the  said  season 
and  the  introduction  of  its  business  in  the 
new  field,  consisting  of  the  counties  afore- 
said, plaintiff  had  advertised  its  said  busi- 
ness extensively  in  the  said  counties,  and 
had  sent  its  agents  among  the  said  growers 
and  packers  of  fruit  in  said  counties,  to 
solicit  business  and  establish  the  reputation 
and  good  will  of  its  said  business  and,  as 
a  result  of  plaintiff  company's  said  efforts, 
and  prior  to  the  said  publication,  the  plain- 
tiff company  had  created  a  valuable  asset 
for  itsehf  in  the  form  of  good  will  for  it- 
self among  the  growers  and  packers  of 
fruit  in  said  counties,  and  in  the  form  of 
a  good  reputation  for  solvency  and  financial 
reliability  among  said  growers  and  packers." 

It  is  claimed  by  the  appellant  that  a 
publication  which  is  made  "maliciously, 
wantonly,  and  recklessly,  and  which  is 
false  and  untrue,"  stating  and  charging 
that  an  individual  or  company  "has  been 
sued  in  the  superior  court  of  Los  Angeles 
county  of  California,  by  the  Pacific  Fruit 
Auction  Company  in  the  sum  of  $230,000 
for  money  advanced,"  is  of  itself  actionable, 
and  that  it  is  the  duty  of  the  court  to  take 
judicial  knowledge  of  the  fact  that  such  a 
statement  has  the  direct  effect  of  injuring 
and  damaging  the  individual  or  corporation 
concerning  which  it  is  published.  The  re- 
spondent, on  the  other  hand,  insists,  and 
the  trial  court  agreed  with  it,  that  such  a 
publication  is  not  per  ae  libelous,  and  that 
no  recovery  could  be  had  without  alleging 
special  damages.  Respondent  cites  many 
authorities  in  support  of  its  contention, 
among  which  the  following  are  the  most  im- 
portant: Kewbold  v.  J.  M.  Bradstreet  k 
Son,  57  Md.  38,  40  Am.  Rep.  426;  Fry 
V.  McCord,  95  Tenn.  678,  33  S.  W.  568; 
Memphis  Teleph.  Co.  v.  Cumberland  Teleph. 
k  Teleg.  Co.  76  C.  C.  A.  436,  145  Fed.  904; 
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Warner  Instrument  Co.  ▼.  Ingersoll  (C.  C.) 
157  Fed.  311;  Kemble  &  Mills  v.  Kaighn, 
131  App.  Div.  63,  115  N.  Y.  Supp.  809; 
Bodine  v.  Times- Journal  Pub.  Co.  26  Ok  la. 
136,  31  L.R.A.(N.S.)  147,  110  Pac.  1096; 
N.  S.  Sherman  Mach.  Co.  v.  Dun,  28  Ok  la. 
447,  114  Pac.  617 ;  Bradstreet  Co.  v.  Oswald, 
96  Ga.  396,  23  S.  £.  423;  Victor  Safe  & 
Lock  Co.  V.  Deright  77  C.  C.  A.  437,  147 
Fed.  211,  8  Ann.  Cas.  809;  25  Cyc.  337. 

The  general  purport  of  the  foregoing  au- 
thorities is  stated  by  the  text  of  the  last 
citation  (25  Cyc.  337),  as  follows:  "Every 
wilful  and  unauthorized  imputation,  spok- 
en, written,  or  printed,  which  imputes  to  a 
merchant,  manufacturer,  or  other  business 
man,  conduct  which  is  injurious  to  his  char- 
acter and  standing  as  a  merchant,  manu- 
facturer, or  business  man,  is  libelous  or 
slanderous  as  the  case  may  be.  But  to  be 
actionable  without  proof  of  special  damages, 
the  words  must  contain  an  imputation  such 
as  is  necessarily  hurtful  in  its  effect  upon 
plaintiff's  business,  and  must  touch  him 
in  his  special  trade  or  occupation.  .  .  . 
The  law  carefully  guards  the  credit  of  mer- 
chants, traders,  and  business  men,  and  oral 
or  written  words  imputing  to  them  insol- 
vency, bankruptcy,  or  want  of  credit  are 
actionable  per  «e  the  rule  applying  to  any- 
one to  whom  credit  is  important  in  the 
prosecution  of  his  business.  .  .  .  The 
words,  to  be  actionable  per  %e,  must  in  their 
common  and  ordinary  meaning  necessarily 
impute  insolvency  or  want  of  credit.  Thus, 
it  is  not  actionable  to  say  of  a  merchant 
that  he  has  been  sued,  that  judgment  has 
been  recovered  against  him,  that  he  has 
sold  or  mortgaged  his  property,  or  that 
he  has  refused  to  pay  a  certain  promissory 
note." 

Appellant  opens  the  argument  in  his 
brief  on  the  sufficiency  of  the  allegations 
of  damages  by  the  following  statement: 
"There  is  no  dispute  between  the  parties 
as  to  the  general  rule  on  this  subject  in  this 
class  of  actions,  namely,  that,  where  the 
words  are  libelous  per  ae,  no  damages  need 
be  alleged,  but  where  not  libelous  per  ««, 
special  damages  must  be  alleged  and 
proven,"  and  in  support  of  this  contention 
cites  Dunn  v.  Maier,  27  C.  C.  A.  100,  62 
U.  S.  App.  381,  82  Fed.  169,  in  which  it  is 
said :  "The  question  presented  for  consider- 
ation is  whether  the  words  used  in  the 
publication  are  libelous  per  ae.  If  they  are, 
the  uniform  current  of  authority  authorizes 
the  recovery  of  general  damages,  and  no 
special  damage  need  be  averred.  If,  how- 
ever, the  words  published  ore  not  actionable 
per  ae,  it  was  incumbent  on  the  defendants 
in  error  to  make  the  necessary  averments  of 
special  damage  to  warrant  a  recovery." 
61  LJl.A.(NJS.) 


Appellant  bases  his  argument  in  favor 
of  the  sufficiency  of  the  complaint  upon  Vxq 
grounds:  First,  that  the  language  charg^ 
is  libelous  per  ae,  and  therefore  actionable, 
without  alleging  anything  other  than  gen- 
eral damages ;  and,  second,  he  contends  that, 
if  not  libelous  per  ae,  "the  complaint  d&A 
sufficiently  allege  special  damages."  In  sup- 
port of  appellant's  contention,  counsel  cite 
the  following  authorities:  25  Cyc  326; 
Odgers,  Libel  k  Slander,  p.  66;  McKenzie 
V.  Denver  Times  Pub.  Co.  3  Colo.  App.  5o4, 
34  Pac.  677;  Hayes  v.  Press  Co.  127  Pa. 
642,  6  L.R.A.  643,  14  Am.  St.  Rep.  874,  IS 
Atl.  331;  Smith  v.  Bradstreet  Co.  63  S.  C. 
625,  41  S.  £.  763 ;  Sewall  v.  Catlin,  3  Wend. 
292;  Maldonado  &  Co.  v.  Yglesias,  154  App. 
Div.  620,  139  N.  Y.  Supp.  102;  M  inter  v. 
Bradstreet  Co.  174  Mo.  444,  73  S.  W.  66^: 
Evans  v.  Harries,  1  Hurlst.  &  N.  231,  26 
L.  J.  Exch.  N.  S.  31 ;  Ratcliffe  ▼.  ETans,  Gl 
L.  J.  Q.  B.  N.  S.  635,  [1892]  2  Q.  B.  524,  40 
Week.  Rep.  578,  66  L.  T.  N.  S.  794,  56  J. 
P.  837;  Weiss  v.  Whittemgre,  28  Mich.  366; 
Trenton  Mut.  L.  ft  F.  Ins.  Co.  v.  Perrine, 
23  N.  J.  L.  402,  67  Am.  Dec.  400. 

In  McKenzie  v.  Denver  Times  Pub.  Co. 
supra,  the  publication  was  as  follows :  ''Busi- 
ness changes.  McKenzie  Lumber  Com- 
pany, Denver,  attached."  llie  court,  in 
considering  the  question  as  to  whether 
this  was  actionable  per  ae,  said:  '^'o  say 
that  a  judgment  has  been  recovered  against 
a  man,  without  more,  suggests  no  impugn- 
ment of  his  solvency  or  his  integrity;  and 
the  plain  sense  of  the  words  cannot  be  en- 
larged by  innuendo.  In  this  case,  however, 
the  words  clearly  imply  embarrassment  in 
the  plaintiffs'  partnership  business.  They 
will  bear  no  other  construction.  If  thev 
convey  the  truth,  there  must  have  been  a 
suit  against  the  firm;  the  suit  must  have 
been  brought  upon  an  alleged  firm  liability, 
and  the  property  of  the  firm  must  have  been 
taken  in  attachment.  Not  only  is  suspicion 
cast  upon  the  solvency  or  integrity  of  the 
firm,  but  its  property,  which,  together  with 
its  reputation,  is  the  foundation  upon  which 
its  credit  rests,  is  said  to  be  in  the  custody 
of  an  officer.  .  .  .  The  words  are  clearly 
actionable,  and,  for  the  purpose  of  main- 
taining the  suit,  it  was  unnecessary  to  al- 
lege or  prove  special  damages."  The  other 
authorities  above  cited  support  the  hold- 
ing in  the  Times  Pub.  Co.  Case. 

It  certainly  seems  that  the  publication  of 
a  false  report  that  a  company  with  but  $50,- 
000  capital  stock  has  been  sued  for  $230,000 
on  account  of  "money  advanced"  can  have 
no  other  effect  than  that  of  casting  doubt 
and  suspicion  on  the  financial  standing  and 
integrity  of  such  company,  and  would  un- 
doubtedly tend  to  injure  its  business*    It  ia 
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clear  to  us  that,  under  the  liberal  rule  of 
pleading  adopted  by  our  Code,  the  allega- 
tions of  the  complaint  under  consideration 
Are  sulTieient  to  put  the  defendant  on  its 
defense.  The  proofs  as  to  the  amount  and 
nature  of  the  damages  sustained  will  be 
quite  another  thing.  The  plaintiff  will 
have  to  make  its  proofs  sufficient  to  satisfy 
court  and  jury. 

As  for  the  contention  that  these  reports 
on  the  financial  standing  of  business  con- 
cerns are  privileged,  we  are  unable  to  give 
to  such  a  doctrine  the  sanction  of  the  court. 
We  agree  that  some  courts  have  so  held,  but 
we  do  not  believe  it  to  be  a  sound  or  just 
rule,  and  it  would  certainly  be  demoralizing 
to  business  and  open  a  ready  and  safe  way 
for  the  unscrupulous,  the  blackmailer,  or 
grafter,  to  ruin  the  business  standing  and 
credit  of  an  individual  or  corporation  at 
pleasure  and  without  recourse.  The  only 
safe  and  just  rule,  either  in  law  or  morals, 
ia  the  one  that  exacts  truthfulness  in  busi- 
ness as  well  as  elsewhere,  and  places  a 
penalty  upon  falsehood,  making  it  danger- 
ous for  a  mercantile,  commercial,  or  any 
other  agency  to  sell  and  traffic  falsehood  and 
misrepresentation  about  the  standing  and 
credit  of  men  or  corporations.  The  com- 
pany that  goes  into  the  business  of  selling 
news  or  reports  about  others  should  assume 
the  responsibility  for  its  acts,  and  must  be 
sure  that  it  is  peddling  the  truth.  There 
cannot  be  two  standards  of  right  nor  two 
brands  of  truth,  one  for  moralizing,  and  one 
for  business.  The  law  ought  to  look  with 
a  stern,  cold  eye  upon  the  liar,  whether  he 
be  incorporated  or  just  an  everyday  man. 
If  a  mercantile  agency  can  safely  make 
false  reports  about  the  financial  standing 
and  credit  of  the  citizen,  and  destroy  his 
business,  it  can  then  take  the  next  step 
with  equal  impunity  and  destroy  his  repu- 
tation, leaving  him  shorn  and  helpless. 

As  recently  as  1908,  in  the  case  of  Macin- 
tosh V.  Dun  [1908]  A.  G.  390,  2  B.  R.  C. 
203,  on  appeal  from  the  high  court  of  Aus- 
tralia, the  privy  council  of  England,  speak- 
ing through  Lord  Macnaghten  on  the  al- 
leged privileged  character  of  mercantile 
reports  on  the  standings  of  business  and 
commercial  institutions,  said:  ''Is  it  in 
the  interest  of  the  community,  is  it  for 
the  welfare  of  society,  that  the  protection 
which  the  law  throws  around  communica- 
tions made  in  legitimate  solf-dcfense,  or 
from  a  bona  fide  sense  of  duty,  should  be 
extended  to  communications  made  from  mo- 
tives of  self-interest  by  persons  who  trade 
for  profit  in  the  characters  of  other  people  T 
The  trade  is  a  peculiar  one;  still  there 
seems  to  be  much  competition  for  it;  and 
in  this  trade,  as  in  most  others,  success 
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will  attend  the  exertions  of  those  who  give 
the  best  value  for  money,  and  probe  most 
thoroughly  the  matter  placed  in  their 
hands.  There  is  no  reason  to  suppose  thai 
the  defendants  generally  have  acted  other- 
wise than  cautiously  and  discreetly.  Bui 
information  such  as  that  which  they  offer 
for  sale  may  be  obtained  in  many  ways^ 
not  all  of  them  deserving  of  commendation. 
It  may  be  extorted  from  the  person  whose 
character  is  in  question,  through  fear  of 
misrepresentation  or  misconstruction  if  be 
remains  silent.  It  may  be  gathered  from 
gossip.  It  may  be  picked  up  from  dis- 
charged servants.  It  may  be  betrayed  by 
disloyal  employees.  It  is  only  right  that 
those  who  engage  in  such  a  business,  touch- 
ing so  closely  very  dangerous  ground^ 
should  take  the  consequences  if  they  over- 
step the  law."  The  doctrine  there  advanced 
is  wholesome,  and  ought  to  apply  here. 

We  think  the  complaint  in  this  case  is  suf- 
ficient to  put  the  defendant  on  its  defense. 

The  demurrer  should  have  been  overruled, 
and  the  defendant  should  be  required  to- 
answer  on  the  merits.  Costs  awarded  to 
appellant. 

Sullivan  and  Stewart,  JJ.,  concur.. 

ft 

Petition  for  rdiearing  denied  April  10^ 
1914. 
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(90  Kan.  702,  136  Pac.  221.) 

Carrier  •«  duty  of  passenger  on  plat« 
form. 

A  passenger  on  a  railroad  train  who 
leaves  the  train  at  an  intermediate  station 
for  a  temporary  purpose  is,  in  the  exercise- 
of   ordinary   care   in  oroesing  the  statioiv 

Headnote  by  Sicitb,  J. 

Note,  —  Duty  and  lUibUUy  of  carrier  !•• 
passenger  who  alights  temporarUy  mM 
intermediate  point,  ^ 
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platform,  bound  to  look  upon  the  platform 
to  avoid  collision  with  any  object  usually 
or  necessarily  thereon,  which  may  impede 
his  progress  and  do  him  injury;  if  without 
any  sufficient  reason  he  neglects  so  to  do, 
and  he  receives  injury  by  coming  in  contact 
with  an  obstruction,  he  is  guilty  of  con- 
tributory negligence  and  cannot  recover 
damages  from  the  railroad  company  for 
the  injury. 

(November  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Wy- 
andotte County  in  plaintiiTs  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  W.  P.  Wa^gener  and  J.  S. 
Balrd,  for  appellant: 

Plaintiff's  negligence  was  the  proximue 
cause  of  the  injuries  complained  of,  and  tbe 
demurrer  to  the  evidence  should  have  be«i 
sustained. 

State  V.  Grand  Trunk  R.  Co.  58  Me.  176, 
4  Am.  Rep.  258 ;  Walthers  v.  Chicago  k  N. 
VV.  R.  Co.  72  111.  App.  354;  De  Kay  v.  Chi 
cago,  M.  &  St.  P.  R.  Co.  41  Minn,  17<,  4 
L.R.A.  632,  16  Am.  St.  Rep.  687,  43  N.  W. 
182,  4  Am.  Neg.  Cas.  233;  Hunter  v.  Cocj 
erstown  &  S.  Valley  R.  Co.  126  N.  Y.  h, 
12  L.RJ^..  429,  26  N.  E.  958,  5  Am.  Keg.  Cm. 
289,  112  N.  Y.  371,  2  L.R.A.  832,  8  Am.  St 
Rep.  752,  19  N.  E.  820,  6  Am.  Neg.  Gas.  2^0. 
PauliUch  V.  New  York  C.  A  H.  R.  R.  Co. 
102  N.  Y.  280,  6  N.  E.  677,  6  Am.  Neg.  Cas. 


III.  Alighting  at  points  other  than  regu- 
lar stations. 

a.  Continuation  of  relationship  of 

carrier  and  passenger,  904. 

b.  Duty  and  liability  of  carrier. 

1.  In   general,  904. 

2.  Duty  to  furnish  safe  means 

of  egress  and  ingress,  905. 

3.  Duty  to  warn  and  wait  for 

passenger,   905. 

c.  Contributory  negligence  of  pas- 

senger, 905. 
IV.  Alighting  at  point  other  than  regular 
station,  believing  it  to  be  reg- 
ular intermediate  station. 

a.  Continuation  of  relationship  of 

carrier  and  passenger,  906. 

b.  Duty   and    liability   of   carrier, 

906. 

c.  Contributory  negligence  of  pas- 

senger, 906. 

J.  Introduction. 

The  present  note  does  not  include  cases 
where  a  passenger  is  waiting  at  a  junction 
for  another  train.  Nor  does  it  include  cases 
where  a  passenger  leaves  the  train  tempo- 
rarily to  avoid  anticipated  danger. 

And  as  to  the  duty  and  liability  of  carrier 
to  one  who  leaves  car  for  purpose  of  board- 
ing another,  see  note  to  Killmeyer  ▼.  Wheel- 
ing Traction  Co.  48  L.R.A.(N.S.)    683. 

II,  Alighting  at  regular  stations. 

«.  Continuation  of  rel4Uiontihip  of  car^ 
rier  and  passenger. 

It  has  been  held  that  a  passenger  does 
not  lose  his  character  as  such — 

— where  he  alights  temporarily  at  an 
intermediate  station,  Layne  v.  Chesapeake 
k  0.  R.  Co.  66  W.  Va.  607,  67  S.  E.  1103; 

— ^by  alighting  temporarily  from  a  street 
car,  Zeccardi  v.  Yonkers  R.  Co.  190  N.  Y. 
889,  17  L.R.A.(N.S.)  770,  83  N.  E.  31,  re- 
versing on  other  grounds  113  App.  Div.  649, 
99    N.    Y.    Supp.   636    {ohiter)  ; 

— ^by  alighting  temporarily  for  the  trans- 
action of  business,  from  a  steamer  which  is 
not  expected  to  leave  its  landing  for  two 
h\  L.R.A.(N.S.) 


hours,  Keokuk  Northern  Line  Packet  Co.  v. 
True,  88  111.  608,  2  Am.  N^.  Caa.  617; 

— where  he  alights  temporarily  at  an  in- 
termediate station  from  motives  of  business 
or  curiosity.  Parsons  v.  New  York  C.  k  H. 
R.  R.  Co.  113  N.  Y.  355,  3  L.RJi..  683,  10 
Am.  St.  Rep.  450,  21  N.  £.  145^  aflirming 
48  Hun,  615; 

— where  he  alights  temporarily  to  exercise 
upon  the  station  platform,  Gannon  v.  Cbi- 
cago,  R.  I.  &  P.  R.  Co.  141  Iowa,  37,  23 
L.R.A.(N.S.)   1061,  117  N.  \V.  966; 

— ^where  the  conductor  cannot  change  a 
bill  offered  in  payment  of  fare  to  an  inter- 
mediate station  beyond  which  the  pa^rseiiger 
expects  to  ride  on  a  pass,  and  the  latter 
leaves  the  train  temporarily  at  the  inter- 
mediate station  to  procure  the  change,  al- 
though his  pass  is  void,  if  he  is  ignorant  of 
that  fact,  and  is  willing  to  pay  his  fare  tn 
his  destinaticm  when  his  attention  is  called 
to  it,  St.  Louis,  B.  &  M.  R.  Co.  v.  Fielder 
—  Tex.  Civ.  App.  — ,  163  S.  W.  606,  on 
former  appeal  not  involving  this  point,  51 
Tex.   Civ.   App.   244,    112   S.   VV.   699; 

— where  he  alights  from  a  mixed  train  at 
an  intermediate  station  to  engage  in  con- 
versation while  the  train  is  switching  can, 
Arkansas  C.  R.  Co.  v.  Bennett,  82  A.rk.  393, 
102   S.   W.    198; 

— ^where,  for  the  purpose  of  conversation, 
he  leaves  the  train  temporarily  while  it  is 
waiting  upon  a  switch  close  to  the  station 
platform,  Texas  Midland  R.  Co.  v.  Ellison, 
39  Tex.  Civ.  App.  172,  87  S.  W.  213  (the 
court  assigns  the  following  reason  for  its 
decision :  *'Now,  while  the  train  upon  which 
appellee  was  a  passenger  went  upon  a 
switch  track,  and  at  the  time  he  alighted 
therefrom  had  not  reached  the  precise  point 
at  which  passengers  were  regularly  received 
and  discharged  at  the  station,  yet  we  think 
the  place  where  he  did  alight  was  so  near 
such  point  that  the  same  must  be  regarded 
as  at  said  station,  and  that  the  rule  applica- 
ble to  passengers  alighting  at  intermediate 
stations  proper  must  control."  See  infra, 
III.  a;  Chicago,  R.  I.  k  P.  R.  Co.  v.  Sattler. 
64  Neb.  636,  57  L.R.A.  890,  97  Am.  St.  Ref 
666,  90  N.  W.  649 ;  De  Kav  v.  Chicago.  M. 
k  St.  P.  R.  Co.  41  Minn.  178,  4  L.R.A.  632, 
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2o0;  Denver,  S.  P.  t  P.  R.  Co.  v.  Pickard, 
8  Colo.  163,  6  Pac.  149,  2  Am.  Neg.  Cas. 
216;  Ricks  v.  Georgia  Southern  &  F.  R.  Co. 
118  Ga.  259,  45  S.  £.  268;  Spannagle  v.  Chi- 
cago &  A.  R.  Co.  31  111.  App.  460;  Knight  v. 
Pontchartrain  R.  Co.  23  La.  Ann.  462,  3 
Am.  Neg.  Cas.  510;  Harvey  v.  Eastern  R. 
Co.  116  Mass.  269,  3  Am.  Neg.  Cas.  790; 
Bacon  v.  Delaware,  L.  &  W.  R.  Co.  143  Pa. 
14,  21  Atl.  1002,  6  Am.  Neg.  Cas.  338;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Gicrse,  51  Tex. 
189,  6  Am.  Neg.  Cas.  476;  Chaflfee  v.  Old 
Colony  R.  Co.  17  R.  I.  658,  24  Atl.  141,  6 
Am.  Neg.  Cas.  411;  Warren  v.  Southern 
Kansas  R.  Co.  37  Kan.  408,  15  Pac.  601,  3 
Am.  Neg.  Cas.  442;  Hays  v.  Wabash  R. 
Co.  61  Mo.  App.  438,  4  Am.  Neg.  Cas.  436; 
Lautercr  v.  Manhattan  R.  Co.  63  C.  C.  A. 


38,  128  Fed.  640;  Murphy  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  43  Mo.  App.  342,  4  Am.  Neg. 
Cas.  383;  Raben  v.  Central  Iowa  R.  Co.  73 
Iowa,  679,  5  Am.  St.  Rep.  708,  35  N.  W, 
645,  3  Am.  Neg.  Cas.  379. 

Mr.  J.  M.  Chain ss  also  for  appellant. 

Messrs.  Angevine,  Cubbison,  &  Holt 
for  appellee. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

In  this  caae  forty-six  special  qiiestioni 
were  prepared  to  be  submitted  to  the  jury; 
to  thirty-one  of  the  questions,  the  counsel 
for  the  parties,  by  agreement,  appended  an* 
swers,  and  fifteen  questions  were  submitted 
to  be  answered  by  the  jury,  the  foreman  af- 
fixing  his    signature   to   each   question   so 


16  Am.  St.  Rep.  687,  43  N.  W.  182,  4  Am. 
Neg.  Cas.  233;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Cooper,  2  Tex.  Civ.  App.  42,  20  S.  W. 
990,  6  Am.  Neg.  Cas.  624 )  ; 

— ^where  he  leaves  the  train  temporarily 
to  go  to  4n  eating  station  provided  by  the 
railroad  for  the  accommodation  of  its  pas- 
sengers, Atchison,  T.  &  S.  F.  R.  Co.  v. 
Shean,  18  Colo.  368,  20  L.R.A.  729,  33  Pac. 
108; 

— wbere  he  leaves  the  train  temporarily 
to  get  refreshment  at  an  intermedate  sta- 
tion where  it  is  customary  for  passengers  to 
get  lunch,  Texas  &  P.  R.  Co.  v.  Gray,  — 
iex.  Civ.  App.  — ,  71  S.  W.  316; 

— where  he  leaves  his  steamer  at  an  in- 
termediate port  to  go  on  shore  to  get  his 
breakfast.  Dodge  v.  Boston  &  B.  S.  S.  Co. 
148  Mass.  207,  2  L.RJ1.  83,  12  Am.  St.  Rep. 
541,   19  N.  E.  373,  3  Am.  Neg.  Cas.  843; 

— where,  after  leaving  the  train  tempo- 
rarily to  purchase  a  cigar  at  a  point  where 
passengers  are  invited  by  the  railroad  to 
leave  the  train  for  refreshments,  he  returns 
from  the  restaurant  and  stands  on  the  plat- 
form beside  the  train,  Jeffersonville,  M.  & 
I.  R.  Co.  V.  Riley,  39  Ind.  568. 

And  it  is  said  in  St.  Louis  &  S.  F.  R.  Co. 
T.  Coulson,  8  Kan.  App.  4,  54  Pac.  2,  4 
Am.  Neg.  Rep.  629,  that  it  cannot  be  held 
as  a  matter  of  law  that,  where  a  train  stops 
at  a  station  for  dinner,  one  who,  after  re- 
turning to  the  coach  from  dinner,  goes  out 
upon  the  station  platform,  loses  his  status 
of  passenger. 

"A  through  passenger  who  has  left  the 
train  at  an  intermediate  station  has  a  right 
to  re-enter  the  train,  and,  when  attempting 
to  do  so  at  a  proper  time  and  place  and  in  a 
proper  manner,  he  must  be  regarded  as  a 
passenger  and  entitled  to  protection  as 
such.  His  motive  in  leaving  the  train  is 
immaterial.''  St.  Louis  Southwestern  R. 
Co.  V.  Humphreys,  25  Tex.  Civ.  App.  401, 
62  S.  W.  791.  It  is  further  said  that  it 
cannot  be  held  as  a  matter  of  la\y  that  an 
untraveled  woman  is  not  justified  in  at- 
tempting to  board  her  train,  which  she  has 
left  temporarily  at  an  eating  station  to  buy 
a  stamp,  and  upon  which  she  has  left  her 
ticket  and  trunk,  where  she  sees  it  moving 
51  L.R.A.(N.S.) 


off  and  is  ignorant  of  the  fact  that  it  ii 
not  leaving  the  station. 

If  a  passenger,  without  objection  by  the 
railroad  company,  alights  from  a  mixed 
train  about  1,500  feet  from  the  station, 
at  a  point  where  passengers  are  customarily 
discharged  from  such  trains,  and  proceeds 
to  the  station  house  to  inquire  for  a  tele- 
gram, he  is  still  a  passenger;  but  if  he  has 
no  business  at  the  station,  and  alights  mere- 
ly  to  loaf  in  the  yards,  he  is  not  a  passen- 
ger. Alabama  G.  S.  R.  Co.  v.  Coggins,  32 
C.  C.  A.  1,  60  U.  S.  App.  140,  88  Fed.  455, 
5  Am.  Neg.  Rep.  634. 

h.  Duty  and  liability  of  carrier, 

1.  In  general. 

Where  a  through  passenger  who  has  left 
the  train  temporarily  at  an  intermediate 
station  attempts,  at  a  proper  time  and 
place,  to  re-enter  the  train,  the  railroad 
owes  her  such  care  as  very  prudent  and 
competent  persons  would  use  under  the  cir- 
cumstances; and,  in  an  action  by  such  pas- 
senger for  personal  injury,  an  instruction 
to  find  for  her  if  the  jerk  which  shook  her 
from  the  train  as  she  was  boarding  it  con- 
stituted negligence  was  proper.  St.  Louia 
Southwestern  R.  Co.  v.  Humphreys,  supra. 

The  duty  to  use  the  utmost  care  and  dili- 
gence is  imposed  upon  a  railroad  with  re- 
spect to  a  passenger  who,  having  tempo* 
rarily  left  his  train,  is  making  his  way 
across  intervening  tracks  to  an  eating  sta- 
tion provided  by  the  railroad  for  its  passen- 
gers. Atchison,  T.  &  S.  F.  R.  Co.  v.  Shean,  | 
18  Colo.  368,  20  L.R.A.  729,  33  Pac.  108. 

So.  the  utmost  care  and  diligence  are 
due  from  a  steamship  company  to  a  passen*i 
ger  who  leaves  the  steamer  temporarily  at 
an  intermediate  port  for  the  purpose  of 
getting  his  breakfast.  Dodge  v.  Boston  & 
B.  S.  S.  Co.  148  Mass.  207,  2  L.R.A.  83,  12 
Am.  St.  Rep.  541,  19  N.  E.  373,  3  Am.  Neg. 
Cas.  843. 

And  it  is  held  in  Keokuk  Northern  Line 
Packet  Co.  v.  True,  88  111.  608,  2  Am.  Nesr. 
Cas.  617,  that  a  packet  company  is  re- 
quired to  use  the  "utmost  practicable  care" 
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Answered.  This,  although  novel,  is  regard- 
ed  as  good  practice,  as  it  relieves  the  jury 
from  forming  answers  to  questions  of  fact 
not  really  in  dispute. 

The  undisputed  and  agreed  facts  are  that 
appellee  became  a  passenger  upon  appel- 
iant's  passenger  train  at  Kansas  City,  Kan- 
sas, about  4:30  P.  M.,  November  9,  1909, 
with  a  ticket  entitling  him  to  ride  to  Hor- 
mniff,  a  station  in  Wyandotte  county.  The 
train  arrived  at  the  intermediate  station  of 
Bethel  at  from  ^  to  5:08  P.  M.,  at  which 
place  appellee  desired  to  inquire  of  the  sta- 
tion agent  about  a  shipment  of  potatoes. 
He  spoke  to  the  conductor  about  this,  and 
the  conductor  said,  "All  right."  The  train 
stopped  at  Bethel  from  thirty  seconds  to 
one  minute.    There  was  a  station  platform 


at  Bethel,  extending  from  the  railroad  tn^i 
to  the  station  building,  about  18  feet  wlot 
and  about  150  feet  long.  A  mail  sack  vi^s 
unloaded  from  the  mail  car  of  the  trAia 
about  6  feet  east  of  the  west  end  of  thi? 
platform,  and  lay  thereon  3  or  4  feet  frois 
the  train.  The  train  was  running  in  a  west 
erly  direction.  When  appellee  stepped  cff 
the  train  he  walked  toward  the  agent,  w:i.j 
was  standing  on  the  platform  10  or  12  feet 
from  the  train,  asked  the  agent  if  the  siiift- 
ment  of  potatoes  was  there,  and  was  told 
there  was  nothing  there  for  him.  In  at- 
tempting to  again  board  the  train  appellee 
stumbled  and  fell  towards  the  train  and  ob 
the  rail,  and  his  thumb  and  parts  of  two 
fingers  were  cut,  and  had  to  be  amputated. 
The   appellee   was   sixty-four   years  old,  6 


for  the  safety  of  a  passenger  who  tempo- 
rarily leaves  its  steamer  at  an  intermediate 
point  for  the  transaction  of  business. 

Regardless  of  its  diligence  and  good  faith, 
«  railroad  is  liable  for  the  failure  to  per- 
form its  contractual  duty  of  immunity 
from  intentional  injury  at  the  hands  of  its 
employees,  to  a  passenger  who  is  shot  by  a 
railroad  employee  while  on  the  platform  at 
an  intermediate  station  at  which  he  has 
alighted  with  the  intention  of  returning  to 
the  train  to  continue  his  journey.  Laync 
v.  Chesapeake  &  0.  R.  Co.  66  W.  Va.  607. 
«7  S.  £.  1103. 

A  street  railway  owes  no  duty,  however, 
tQ  a  passenger  who  leaves  the  car  tempo- 
rarily to  stop  a  fight  between  the  conductor 
and  another  passenger.  Zeccardi  v.  Yon- 
kers  R.  Co.  190  N.  Y.  389,  17  L.R.A.(N.S.) 
770,  83  N.  E.  31,  reversing  113  App.  Div. 
649,  99  N.  Y.  Supp.  636. 

9»  Duty  to  furnish  safe  means  of  egress 

and  ingress. 

A  passenger  on  a  boat  has  a  right  to  go 
ashore  on  business  at  an  intermediate  point, 
and  the  transportation  company  is  obliged 
to  provide  him  a  safe  means  of  egress  from 
the   boat.     Dice   v.   Willamette  Transp.   & 

.  Locks  Co.  8  Or.  60,  34  Am.  Rep.  575,  6  Am. 
Keg.  Cas.  202. 

And  a  railroad  is  liable  for  breach  of  its 
duty  to  furnish  its  passengers  an  easy  and 
safe  mode  of  going  to  and  from  its  trains 
at  eating  stations,  where  an  injury  results 
from  its  failure  to  light  the  platforms  and 
to  inform  passengers  who  are  returning 
from  the  dining  room  of  a  change  in  the  lo- 
cation of  their  train.  Peniston  v.  Chicago, 
St.  L.  k  N.  O.  R.  Co.  34  La,  Ann.  777,  44 
Am.  Rep.  444,  3  Am.  Neg.  Cas.  517. 

I  But  where  a  steamship  company  has 
provided  a  safe  and  convenient  place  for 
landing  passengers,  it  is  not  bound  to  pro- 
vide for  the  safety  of  a  passenger  who  at- 
tempts to  land  at  another  place  in  disobe- 
dience of  the  regulations  of  the  company. 
Dodge  V.  Boston  &  B.  S.  S.  Co.  148  Mass. 
207,  2  L.R.A.  83,  12  Am.  St.  Rep.  541,  19 
K.  E.  373,  3  Am.  Neg.  Cas.  843. 
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Watson  V.  Oxanna  Land  Co.  92  Ala.  320, 
8  So.  770,  was  an  action  by  a  passenger  who 
was  injured  by  stepping  into  a  hole  in  a 
bridge  as  he  was  returning  to  the  train, 
whicn  he  had  temporarily  left  to  go  to  a 
hotel  used  as  an  eating  house  for  passengers. 
The  railroad  was  held  liable,  no  question 
being  raised,  however,  concerning  the  pas- 
senger's right  to  leave  his  train. 

In  Clussman  v.  Long  Island  R.  Co.  9  Hun, 
618,  affirmed  without  opinion  in  73  N.  Y. 
606,  the  railroad  was  held  liable  for  injuries 
to  a  passenger  who  alighted  from  his  train 
temporarily,  and  was  injured  while  on  the 
station  platform  on  his  way  to  the  railroad 
office  to  send  a  telegram.  Inasmuch  as  the 
status  of  the  passenger  is  not  discussed,  it 
seems  that  the  liability  of  the  railroad  ia 
based  upon  the  general  duty  owed  to  anyone 
coming  upon  the  premises  to  send  a  message. 

8.  Duty  to  warn  and  toait  for  passen- 

ger. 

It  is  the  duty  of  a  railroad  to  give  a  rea- 
sonable time  to  board  a  train  aner  giving 
the  signal  to  start,  and  to  use  the  utmost 
care  in  operating  the  train  on  behalf  of  a 
passenger  who  has  left  it  temporarily  at  an 
intermediate  station  to  procure  the  lunch 
which  is  customarily  furnished  passengers 
at  that  place.  Texas  &  P.  R.  Co.  v.  Grav, 
—  Tex.  Civ.  App.  — ,  71  S.  W.  316. 

And  where  a  train  is  started  too  soon 
after  the  conductor's  call  to  get  aboard  to 
permit  a  passenger  who  has  alighted  for 
exercise  to  get  on  before  it  starts,  the  rail- 
road is  guilty  of  negligence.  Texas  ft  P.  R. 
Co.  V.  Mayfield,  23  Tex.  Civ.  App.  415,  56 
S.    W.    942. 

Where  a  railroad  knows  that  a  passenger 
has  temporarily  alighted  upon  the  station 
platform  with  the  intent  of  resuming  his 
journey,  it  is  negligent  and  liable  for  the 
natural  consequ^ices  of  its  act  in  starting 
the  train  without  giving  him  reasonable 
warning  and  opportunity  for  getting  on. 
Gannon  v.  Chicago,  R.  I.  &  P.  R.  Co.  141 
Iowa,  37,  23  L.R.A.(N.S.)  1061,  117  N.  W. 
966. 

Thus,  where  one  who  boards  a  train  with- 
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feet  and  2  inches  tall,  weighed  226  pounds, 
and  was  receiving  a  salary  of  $65  per  month* 
The  jury  returned  a  general  verdict  in  fa- 
vor of  appellee,  and  assessed  his  damages 
at  $2,500.  Judgment  was  rendered  for  that 
amount  and  costs. 

The  jury,  in  answer  to  special  questions, 
found  that  appellee  alighted  from  the  train 
immediately  after  it  stopped;  that  darkness 
was  approaching  at  the  time;  that  appellee 
was  from  8  to  10  feet  from  the  train  when 
it  started  to  go  on.,  and  that  he  moved  rapid- 
ly towards  it  for  the  purpose  of  again 
boarding  it;  that  there  was  nothing  to  pre- 
vent him  from  seeing  the  mail  sack  if  he 
had  looked  for  it;  that  the  train  liad  moved 
30  feet  from  where  it  had  stopped,  and  was 
moving  4  miles  per  hour  when  appellee  at- 


tempted to  board  it;  that  appellee  attempt- 
ed to  board  the  train  at  the  front  end  ot 
the  rear  passenger  car;  that  appellee  tiud 
hold  of  the  hand  rail  of  the  car  when  he 
fell,  but  stumbling  caused  him  to  get  an 
insecure  hold;  that  appellee  stumbled  over 
the  mail  sack  when  he  started  for  the 
train;  that  the  conductor  knew  appellee 
was  attempting  to  board  the  train  when  he 
fell,  and  knew  this  when  he  heard  footblcpa 
behind  him;  that  when  appellee  was  talking 
to  the  station  agent,  the  agent  was  stand- 
ing east  of  the  mail  sack;  that  appellee 
took  hold  of  the  hand  rails  of  the  car  in 
attempting  to  board  the  train  immediately 
south  of  the  west  end  of  the  depot. 

Two  questions  were  involved  in  the  case! 
First,  was  the  railroad  company  guilty  of 


out  a  ticket  is  directed  by  the  conductor  to 
pay  his  fare  to  the  next  station,  and  to  get 
off  there  and  purchase  a  ticket  for  the  re- 
mainder of  his  journey,  and  is  told  that  he 
will  have  time  to  get  back  on  the  train,  the 
company  is  negligent  in  not  holding  the 
train  long  enough  for  him  to  purchase  his 
ticket  and  get  back  on.  St.  Louis  South- 
western R.  Co.  V.  Germany,  —  Tex.  Civ. 
App.  — ,  66  S.  W.  686. 

It  is  the  duty  of  a  railroad  to  exercise 
reasonable  care  in  holding  a  train  a  reason- 
able time  for  a  passenger  who  has  left  it  at 
an  eating  station;  and  an  instruction  that 
there  is  no  obligation  to  hold  the  train  for 
the  passenger  to  purchase  cigars  is  im- 
proper because  it  does  not  take  into  account 
the  duty  of  the  company  to  hold  the  train 
a  reasonable  time  after  passengers  are 
warned  to  get  aboard.  Choctaw,  O.  &  6.  R. 
Co.  V.  Hickey,  81  Ark.  679,  99  S.  W.  839. 

But,  although  a  railroad  permits  passen- 
gers to  alight  at  an  intermediate  station 
for  the  purpose  of  refreshment,  it  is  not 
tliereby  put  under  the  obligation  of  warn- 
ing them  and  giving  them  time  to  return 
to  the  train  regardless  of  their  distance 
therefrom.  Larson  v.  Chicago,  M.  &  P.  S. 
R.  Co.  31  S.  D.  612,  141  N.  W.  353. 

And  an  inquiry  on  the  part  of  a  passen- 
ger as  to  the  length  of  time  the  train  stops 
at  an  intermediate  station  is  not  notice  to 
the  conductor  that  he  intends  to  alight 
temporarily  at  such  station,  and  no  obliga- 
tion is  imposed  upon  the  railroad  to  hold 
the  train  for  the  length  of  time  stated  in 
the  answer  to  the  inquiry.  Missouri  P.  R. 
Co.  y.  Foreman,  73  Tex.  311,  15  Am.  St. 
Rep.  785,  11  S.  W.  326,  6  Am.  Neg.  Cas.  680. 

In  Texas  Trunk  R.  Co.  v.  Mullins,  —  Tex. 
App.  — ,  18  S.  W.  790,  an  action  by  a 
passenger  who  was  left  at  an  eating  station 
by  reason  of  his  train  leaving  sooner  than 
was  announced,  the  court,  without  stating 
all  the  evidence,  held  that  it  was  not  suffi- 
cient to  support  a  verdict  for  the  plaintiff. 

e.  CantHhutory  negligence  of  paaaen- 

ger. 

It  cannot  be  held  as   a  matter  of  law  I 
61  L.R.A.(N.8.) 


that,  where  a  train  stops  at  a  station  for 
dinner,  one  who,  after  returning  to  the 
coach  after  dinner,  goes  out  upon  the  sta- 
tion platform,  is  negligent  in  so  doing.  .St. 
Louis  k  S.  F.  R.  Co.  v.  Coulson,  8  Kan. 
App.  4,  54  Pac.  2,  4  Am.  Neg.  Rep.  629. 

Neither  is  a  passenger  negligent  in  leav- 
ing his  train  temporarily  to  purchase  a 
cigar  at  a  point  where  passengers  are  in- 
vited to  leave  the  train  for  refreshments; 
nor  is  he  negligent  in  standing  on  the  plat- 
form near  his  train  upon  his  return.  Jef- 
fersonville,  M.  &  I.  R.  Co.  v.  Riley,  39  Ind. 
668. 

One  who  leaves  his  train  temporarily, 
and  is  crossing  intervening  tracks  on  his 
way  to  an  eating  house  provided  for  passen- 
gers, may  rely  upon  the  railroad  to  perform 
its  duty,  and  is  not  negligent  in  failing  to 
look  and  listen.  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Shean,  18  Colo.  368,  20  LJI.A.  729, 
33  Pac.  108. 

A  passenger  taking  exercise  upon  the 
platform  at  an  intermediate  station  is  not 
conclusively  negligent  in  attempting  to 
mount  the  steps  of  the  train  after  it  has 
started,  where  he  does  so  with  the  assist- 
ance and  approval  of  a  railroad  employee. 
Gannon  v.  Chicago,  R.  I.  &  P.  R.  Co.  141 
Iowa,  37,  23  L.R.A.(N.S.)  1061,  117  N.  W. 
966. 

But  a  passenger  who  leaves  his  train  at  a 
switch  near  a  station  to  converse  with  a 
friend  is  guilty  of  contributory  negligence 
in  trying  to  board  the  train  after  it  is  in 
motion,  where  the  danger  in  such  act  is 
known  to  him ;  and  he  cannot  excuse  himself 
by  showing  the  brakeman's  invitation  to 
get  on,  where  it  is  extended  before  the  train 
starts.  Texas  Midland  R.  Co.  v.  Ellison, 
39  Tex.  Civ.  App.  172,  87  S.  W.  213. 

In  Krieg  v.  Lehigh  Valley  R.  Co.  4  Walk. 
(Pa.)  268,  the  court  sustains  the  charge  of 
the  lower  court  that  one  who  alights  from 
his  train  at  an  intermediate  station  for  re- 
freshments, and  afterward,  while  in  search 
of  a  water-closet,  walks  around  the  guard 
rail  at  the  end  of  the  station  platform,  is 
guilty  of  negligence. 

And  see  Wethebla  t.  MiasouBi  P.  R.  Co. 
in  this  connection. 
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negligence  which  caused  or  contributed  to 
the  injury  to  the  appellee?  Second,  waa 
the  appellee  guilty  of  contributory  negli- 
gence? The  general  verdict  in  favor  of  ap- 
pellee ia,  in  effect,  a  decision  in  his  favor 
upon  both  of  these  questions,  if  such  verdict 
is  supported  by  competent  evidence.  Each 
is  a  question  of  fact  for  the  jury,  and  com- 
pels an  affirmance  of  the  judgment  if,  as 
aforesaid,  the  evidence  is  sufficient,  and  un- 
less the  jury  has  made  a  special  finding  of 
fact  inconsistent  with  the  general  verdict, 
which  special  finding  is  supported  by  com- 
petent evidence. 

Numerous  objections  are  made  to  the  in- 
structions given  by  the  court,  and  especi- 
isilly  to  instructions  Nos.  7  and  16.  In- 
struction No.  7,  although  requiring  a  high 


degree  of  diligence,  is  practically  in  aeoorti 
with  the  decisions  of  this  and  many  other 
courts  as  to  the  duty  of  the  railroad  com- 
pany in  safeguarding  its  passengers,  and 
the  rule  should  not  be  relaxed  as  to  passen- 
gers while  on  trains. 

Instruction  No.  7  reads:  "The  jury  are 
instructed,  as  a  matter  of  law,  that  it  is 
the  duty  of  a  railroad  company  to  use  the 
highest  degree  of  care  and  caution  consist- 
ent with  the  practical  operation  of  the  road, 
to  provide  for  the  safety  and  security  of 
the  passenger  while  being  transported,  and 
by  the  'highest  degree  of  care,'  as  used  in 
this  instruction,  is  meant  that  the  railroad 
company,  as  a  common  carrier  of  passen- 
gers, is  required  to  do  all  that  human  care, 
vigilance,  and  foresight  can  reasonably  do, 


III.  Alighting  at  points  other  than  reg^ 

%Uar  stations, 

a.  VontinvAtiint  of  relationship  of  car- 
rier  and  passenger. 

A  passenger  upon  the  platform  of  a 
crowded  street  car  does  not  cease  to  be  such 
by  momentarily  stepping  to  the  ground  to 
enable  other  passengers  to  leave  the  car. 
Tompkins  v.  Boston  Kiev.  R.  Co.  201  Mass. 
114,  20  L.RA..(N.S.)  1063,  131  Am.  St. 
Rep.   392,   87   N.   E.   488. 

Where  a  shipper  of  live  stock  who  is  a 
passenger  in  the  caboose  of  the  train  carry- 
ing the  stock  leaves  the  train  temporarily, 
at  the  conductor's  request,  to  go  forward 
to  assist  in  saving  his  stock,  which  has 
been  placed  in  a  hazardous  position  by  a 
wreck,  he  does  not  thereby  lose  his  rights 
as  passenger.  Austin  v.  St.  Louis  &  S. 
F.  R.  Co.  149  Mo.  App.  397,  130  S.  W.  385. 

So,  where  a  train  stopped  to  permit  an- 
other train  to  pass  at  a  place  which  was 
not  a  regular  station,  but  which  was  desig- 
nated as  "Rockway  Junction"  on  the  sign- 
board, one  who,  becoming  sick,  and  being 
unable  to  procure  water  on  the  train, 
alighted  temporarily  to  get  a  drink,  could 
not  be  held  as  a  matter  of  law  to  have 
abandoned  his  status  of  passenger.  Wandell 
V.  Corbin,  49  Hun,  608,  1  N.  Y.  Supp.  V95. 

It  is  held  in  Galveston,  H.  k  S.  A.  R. 
Co.  ▼.  Cooper,  2  Tex.  Civ.  App.  42,  20  S. 
W.  990,  6  Am.  Neg.  Gas.  624,  that  one  who 
alights  temporarily  at  a  flag  station  where 
the  train  has  stopped  to  take  water  does 
not  come  within  the  rule  "holding  that, 
when  the  train  stops  elsewhere  than  at  a 
station,  as  at  a  water  tank  or  upon  a  side 
track,  when  the  stop  is  made  for  the  pur- 
poses of  the  railroad  alone,  and  the  passen- 
ger leaves  the  cars,  he  acts  at  his  peril,  and 
that  his  own  negligence  will  prevent  re- 
covery" for  injuries  sustained  while  in  such 
position. 

And  one  who  temporarily  leaves  a  train 
upon  a  switch  at  a  station  does  not  lose  his 
character  as  passenger.  Chicago.  R.  I.  k 
P.  R.  Co.  V.  Sattler,  64  Neb.  639,  57  L.R.A. 
890,  97  Am.  St.  Rep.  666,  90  N.  W.  649. 
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However,  it  is  held  in  De  Kay  v.  Chicago, 
M.  k  St.  P.  R.  Co.  41  Minn.  178,  4  L.RA. 
632,  16  Am.  St.  Rep.  687,  43  N.  W.  182,  4 
Am.  Neg.  Cas.  233,  that  one  who  leaves  his 
train  temporarily  at  an  intermediate  station 
and  remains  there  until  the  train  has  moved 
onto  a  siding  at  the  station  does  no  illegal 
act,  but  he  surrenders  his  status  as  a 
passenger  with  the  right  of  resuming  it  hj 
returning  to  his  place  on  the  train. 

See,  in  connection  with  the  cases  imme- 
diately preceding,  Texas  Midland  R.  Co.  v. 
Ellison,  39  Tex.  Civ.  App.  172,  87  S.  W. 
213,  supra,  II.  a. 

One  who  leaves  his  train  temporarily 
while  it  is  standing  upon  a  side  track  doei 
no  illegal  act,  but  he  surrenders  his  statm 
as  passenger  with  the  right  of  resuming  it 
by  returning  to  his  place  in  the  train. 
State  V.  Grank  Trunk  R.  Co.  58  Me.  176, 
4  Am.  Rep.  258. 

"As  to  a  through  train,  carrying  onlj 
through  passengers,  the  passenger  who 
leaves  the  train  without  the  knowledge, 
consent,  or  invitation  of  the  company,  at 
an  intermediate  station  at  which  tiie  train 
stops  only  for  some  purpose  in  connection 
with  its  management  and  operation,  as  tor 
the  purpose  of  taking  water  or  coal,  and 
not  to  receive  or  discharge  passengers,  must 
be  deemed  to  have  abandoned  his  relation 
as  a  passenger,  and  to  take  upon  himicelf 
for  the  time  being  all  risks  incident  to  his 
movements."  Lemery  v.  Great  Northern  R. 
Co.  83  Minn.  47,  86  N.  W.  908. 

One  who  alights  from  a  street  car  jiut 
before  it  reaches  the  stables  loses  his  statns 
as  passenger  in  spite  of  his  intention  of 
returning  and  resuming  his  place  in  the 
car  before  the  horses  have  been  chanf^i 
where  the  conductor  is  not  apprised  that  bis 
leaving  is  temporary.  Central  R.  Co.  v. 
Peacock,  69  Md.  257,  9  Am.  St.  Rep.  4S5, 
14  Atl.  709. 

b.  Duty  and  liahility  of  carrier. 

1,  In  general. 

Where  a  conductor  invites  a  passenger  to 
leave  his  train  temporarily  to  assist  with  * 
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in  view  of  the  character  and  mode  of  con- 
veyance adopted,  to  prevent  accidenta  to 
passengers;  and  this  rule  of  law  is  applica- 
ble to  all  cases  where  the  relation  of  pas- 
senger and  carrier  exists." 

A  passenger  on  a  moving  train  is  in  the 
eustody  of  the  railroad  company  and  its 
employees.  He  is  helpless  to  avert  any  of 
the  many  dangers  to  which  he  is  exposed. 
His  utmost  effort  in  safeguarding  himself 
is  to  refrain  from  any  act  that  increases 
his  peril.  On  a  platform,  however,  he  has 
full  control  of  his  own  movements;  he  is 
generally  free  to  observe  his  surroundings, 
and  may  generally  avoid  coming  in  colli- 
sion with  any  object  which  may  cause  him 
injury.  We  think  instruction  No.  16  cor- 
rectly instructed  the  jury  that  at  the  time 


of  the  accident  appellee  was  a  passenger, 
and  entitled  to  the  care  of  a  passenger. 

It  is  claimed  in  the  petition  that  it  waa 
dark  at  the  depot  platform  at  the  time  of 
the  accident,  yet  the  evidence  indicates, 
and  the  jury  found  in  its  special  findings 
Nos.  25  and  28,  as  follows: 

<'Q.  25.  Was  it  light  at  the  time  plain- 
tiff  was    injured?      A.  Approaching    dark- 


ly 


ness. 

"Q.  28.  What  was  there  to  have  prevent- 
ed him  from  seeing  said  mail  sack  if  he 
had  looked?  A.  Nothing  if  he  had  looked 
for  it." 

It  was  the  duty  of  the  appellee  to  exer- 
cise reasonable  care  for  his  own  protection, 
as  well  as  it  was  the  duty  of  the  railroad 
company  to  protect  him  from  injury.    From 


wreck,  the  railroad  owes  the  latter  the 
duty  to  exercise  such  a  high  degree  of  fore- 
sight and  prudence  as  would  be  used  by 
very  cautious,  prudent,  and  competent  per- 
sons under  similar  circumstances;  and  evi- 
dence that  such  a  passenger  alighted  upon 
a  high,  narrow  embankment  covered  with 
ice,  without  warning  from  the  conductor,  ia 
sufficient  to  warrant  a  finding  of  negligence. 
Austin  V.  St.  Louis  &  S.  F.  R.  Go.  149  Mo. 
App.  397,   130   S.   W.   385. 

And  where  the  conductor  consents  to  the 
passenger  alighting  from  the  train  while  it 
IS  standing  upon  a  side  track,  the  carrier 
is  bound  to  observe  the  highest  degree  of 
care  possible  to  see  that  the  passenger  is 
not  in  the  act  of  boarding  the  car,  before 
starting  the  train.  Birmingham  R.  Light 
&  P.  Co.  V.  Jung,  161  Ala.  461,  49  So.  434, 
18  Ann.  Cas.  557. 

And  the  railroad  is  liable  for  injuries 
inflicted  upon  one  wno  gives  up  his  rights 
as  passenger  by  leaving  the  train  tempo- 
rarily at  a  switch,  if  the  injuries  are  the 
result  of  negligence  on  the  part  of  the 
railroad.  State  v.  Grand  Trunk  R.  Co.  58 
Me.  176,  4  Am.  Rep.  258. 

In  Pitcher  v.  Lake  Shore  &  M.  S.  R.  Co. 
55  Hun,  604,  8  N.  Y.  Supp.  389,  an  action 
for  injuries  caused  by  the  sudden  starting 
of  a  train  which  plaintiff  was  trying  to 
board,  where  it  appeared  that  he  had  re- 
turned in  twenty-five  minutes  to  the  train 
upon  which  he  was  a  passenger,  accompany- 
ing stock,  and  which  ne  had  left  at  the  in- 
vitation of  the  conductor,  who  said  he 
would  have  forty-five  minutes  for  supper, 
and  where  there  was  evidence  that  the  en- 
gineer saw  him  apparently  coming  to  his 
car  for  the  purpose  of  getting  board,  a  non- 
suit was  reversed  on  the  ground  that  the 
negligence  of  the  railroad  should  be  con- 
sidered by  the  jury. 

2.  IHUy  to  furnish  safe  means  of  egress 

and  ingress. 

Where  a  train  ia  stopped  at  night  for 
the  purpose  of  permitting  another  train 
to  pass  by,  the  railroad  does  not  owe  the 
duty  of  safe  egress  and  ingress  to  one  who 
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leaves  the  car  and  walks  into  an  open  cat- 
tle guard.  Frost  v.  Grand  Trunk  R.  Co. 
10  Allen,  387,  87  Am.  Dec.  668,  3  Am.  Neg. 
Cas.  759. 

And,  as  to  passengers  who  alight  tem- 
porarily from  a  through  train  which  stops 
at  an  intermediate  station  only  for  some 
purpose  connected  with  its  operation,  it  is 
not  negligence  for  the  railroad  to  fail  to 
exercise  vigilance  as  to  the  proper  construc- 
tion and  lighting  of  the  station  platform. 
Lemery  v.  Great  Northern  R.  Co.  83  Minn. 
47,  85  N.  W.  908. 

So,  it  is  held,  in  De  Kay  v.  Chicago,  M. 
&  St.  P.  R.  Co.  41  Minn.  178,  4  L.R.A.  632, 
16  Am.  St.  Rep.  687,  43  N.  W.  182,  4  Am. 
Neg.  Cas.  233,  that,  while  a  railroad  is 
bound  to  use  reasonable  diligence  to  avoid 
exposing  to  any  unnecessary  dangers  those 
temporarily  leaving  a  train  standing  upon 
a  side  track  at  a  station,  it  is  not  bound  to 
make  the  side  track  as  safe  a  place  of 
egress  and  ingress  as  a  station  platform. 

8.  Duty  to  team  and  wait  for  passen^ 

ger. 

Where  a  passenger,  without  objection 
from  the  conductor,  who  knows  thereof, 
alights  at  a  point  between  stations  to  go 
ahead  to  view  a  wreck  which  is  obstructing 
the  track,  the  action  of  the  conductor  in 
starting  the  train  without  giving  him  time- 
ly warning  is  such  negligence  as  will  sus- 
tain a  recovery.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Koundtree,  —  Tex.  Civ.  App.  — ,  25  S. 
W.  989. 

c.  Contributory  negligence   of  passcU'' 

ger, 

A  passenger  who  temporarily  leaves  his> 
train  standing  upon  a  side  track  at  a  sta- 
tion is  guilty  of  contributory  negligence 
where,  in  crossing  an  intervening  track  to 
return  to  the  train,  he  fails  to  exercise  rea- 
sonable care  to  avoid  injury  from  passing 
trains.  De  Kav  v.  Chicago,  M.  &  St.  P.  R. 
Co.  41  Minn.  178,  4  L.R.A.  32,  16  Am.  St. 
Rep.  687,  43  N.  W.  182,  4  Am.  Neg.  Cas. 
233. 

One  voluntarily  becoming  a  passenger  on 
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the  two  findings  of  tbe  jury  it  is  evident 
that  if  he  had  looked  where  he  was  going, 
he  would  liave  seen  the  mail  sack,  and  it 
is  a  fair  presumption  that  if  he  liad  seen 
the  mail  sack,  he  would  not  have  stumbled 
over  it.  He  did  stumble  over  it,  and  it 
follows  as  a  reasonable  presumption  that 
he  did  not  look,  did  not  see  it,  and  did  not 


exercise  reasonable  care  to  avoid  injury  t« 
himself.  On  the  cross-examination  of  the 
appellee  as  a  witness,  numerous  questions 
were  asked  «s  to  whether  he  looked  on  the 
platform  in  going  to  take  the  train,  to 
each  of  which  he  gave  an  evasive  answer, 
evidently  to  avoid  saying  whether  he  did 
or  did  not  see  the  mail  sack.     Finally  the 


A  street  car  so  crowded  that  he  is  com- 
pelled to  ride  in  the  vestibule,  with  knowl- 
edge of  a  rule  that  persona  riding  upon 
platforms  do  so  at  their  own  risk,  assumes 
the  risk  of  injury  by  having  the  car  negli- 
gently started  before  he  resumes  a  safe 
position  after  being  compelled  temporarily 
to  alight  to  enable  other  persons  to  leave  the 
car.  Tompkins  v.  Boston  Elev.  R.  Co.  201 
Mass.  114,  20  L.R.A.(N.S.)  1063,  131  Am. 
St.  Rep.  392,  87  N.  £.  488. 

And  a  passenger  who  alights  temporarily 
from  a  train  upon  a  switch  at  a  station 
must  assume  all  ordinary  risks  incident  to 
his  action,  inasmuch  as  such  a  place  is  not 
intended  for  the  discharge  of  passengers. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb. 
636,  57  L.R.A.  890,  97  Am.  St.  Rep.  666,  90 
N.  W.  649. 

IV.  Alighting  at  point  other  than  regU' 
lar  stationt  believing  it  to  be  regular 
intertnediate  station. 

a.  Continuation  of  relationship  of  car* 
rier  and  passenger. 

Where  a  passenger  alights  at  an  inter- 
mediate point  other  than  a  regular  station, 
as  the  result  of  a  mistake  induced  by  the 
action  of  railroad  employees,  it  seems  that, 
since  he  intends  no  act  which  will  cause  his 
rights  as  passenger  to  cease,  he  must  be 
still  considered  as  a  passenger,  irrespective 
of  the  fact  that  he  alights  at  a  place  where 
he  might  not  otherwise  retain  his  rights  as 
fiuch. 

In  an  action  for  damages  by  one  who 
stepped  from  a  train  standing  upon  a  tres- 
tle, in  reliance  upon  the  action  of  the  por- 
ter in  calling  the  name  of  an  intermediate 
station  just  before  the  train  stopped,  it  is 
said:  "A  passenger  is  not  required  to 
remain  upon  a  train  from  the  starting  point 
to  the  point  of  destination,  and  permitted  to 
alight  at  an  intermediate  station  only  for 
some  purpose  connected  with  his  journey. 
Getting  off  at  intermediate  stations  from 
motives  of  either  business  or  curiosity  has 
been  held  not  to  deprive  one  of  his  character 
as  a  passenger,  or  of  his  right  to  precau- 
tions for  his  safety  as  such.  .  .  .  We  con- 
ceive the  correct  rule  to  be  that  he  remains 
a  passenger  on  getting  off  at  intermediate 
stations  so  long  as  his  object  in  doing  so  is 
not  inconsistent  with  the  character  of  pas- 
senger." Missouri,  K.  &  T.  R.  Co.  v.  Over- 
field,  19  Tex.  Civ.  App.  440,  47  S.  W.  684, 
6  Am.  Neg.  Rep.   102. 

Thus,  it  is  held  in  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Glossup,  88  Ark.  226,  114  S.  W. 
247,  that  where  an  intermediate  station  is 
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called  and  the  train  stops  upon  a  trestle, 
one  who  steps  off  intending  to  go  forward 
to  the  next  coach  to  get  a  seat  is  still  a 
passenger. 

And  a  passenger  who  alights  from  his 
train  at  a  water  tank,  upon  the  conductor's 
representation  that  it  is  a  certain  station 
and  that  he  will  have  time  for  lunch,  does 
not  lose  his  character  as  passenger.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Price,  48  Tex.  Civ. 
App.  210,  106  S.  W.  700. 

b.  Duty  and  liability  of  carrier. 

Where  a  conductor  represents  that  a  wa- 
ter tank  is  a  certain  station,  and  tells  a 
passenger  that  he  will  have  time  to  get 
lunch,  it  is  his  duty,  in  the  exercise  of 
care  for  the  passenger's  safety,  to  delay  the 
train  for  the  passenger's  return  in  accord- 
ance with  his  representation.  Missouri,  K. 
&  T.  R.  Co.  V.  Price,  48  Tex.  Civ.  App.  210, 
106  S.  W.  700. 

And  it  is  held  in  Watters  v.  Philadelphia, 
B.  &  W.  R.  Co.  239  Pa.  492,  86  Atl.  1021, 
that  where  a  passenger  falls  through  a 
trestle  at  a  water  tank  in  attempting  to 
alight  from  his  train,  temporarily  at  a 
stop,  following  the  announcement  of  an  in- 
termediate station  by  a  trainman,  he  is 
entitled  to  recover  for  a  breach  of  the  pro- 
tection due  him  as  a  passenger. 

And  in  Foley  v.  Detroit  £  M.  R.  Co.  — 
Mich.  — ,  146  N.  W.  186,  where  a  passen- 
ger who  had  left  his  train  at  an  intermedi- 
ate station  under  the  false  impression  tliat 
it  was  his  destination  attempted  to  board 
it  again,  it  was  held  that  the  railroad  com- 
pany owed  him  the  same  duty  which  it 
owed  to  any  passenger  who  left  the  train 
temporarily  at  an  intermediate  station. 

o.  Contributory  negligence  of  passen- 

ger. 

A  passenger  who  leaves  his  train  at  an 
intermediate  station,  believing  it  to  be  bis 
destination,  is  under  the  obligation  of  using 
the  same  care  for  his  own  safety  in  boarding 
the  train  as  any  other  passenger  who  leaves 
his  train  temporarily  at  an  intermediate 
station.  Foley  v.  Detroit  &  M.  R.  Co.  — 
Mich.  — ,  146  N.  W.  186. 

It  cannot  be  said  as  a  matter  of  law  that 
a  passenger  who  alights  and  goes  in  search 
of  food  at  a  water  tank  upon  the  represen- 
tation of  the  conductor  that  it  is  a  certain 
station,  and  that  he  will  have  time  to  do  so. 
is  negligent  in  attempting  to  board  his  train 
as  it  moves  off  without  warning  and  with- 
out waiting  the  length  of  time  represented. 
Missouri,  K.  &  T.  R.  Co.  ▼.  Price,  supra. 

E.  L.  D 
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question  web  asked  himi  "You  weren't  pay- 
ing any  attention  to  anything  that  was  on 
the  ground?"  ( Evidently  meaning  the 
platform,  as  he  was  being  interrogated 
about  going  on  the  platform.)  He  an- 
swered, "I  did  not  look  to  see  what  was 
there." 

The  answer  to  special  question  No.  28, 
by  the  jury,  indicates  that  appellee  did 
not  look,  and  did  not  see  the  mail  sack  on 
the  platform.  If  he  did  not,  he  was  guilty 
of  contributory  negligence.  It  was  his 
duty  to  take  all  reasonable  precautions  to 
avoid  any  obstructions  that  might  be  up- 
on the  platform.  It  is  a  matter  of  common 
knowledge  that  baggage  trucks,  mail  sacks, 
and  sometimes  other  obstacles  are  necessa- 
rily for  a  time  upon  depot  platforms,  and 
it  is  the  duty  of  the  passenger  having  to 
pass  thereupon  to  use  his  senses,  especially 
his  sense  of  sight,  to  prevent  contact  there- 
with, and  to  save  himself  from  injury. 
The  special  finding  of  the  jury,  in  effect, 
finds  the  appellee  guilty  of  contributory 
negligence,  and  such  special  finding  controls 
the  general  verdict,  which  should  have  been 
in  favor  of  the  appellant. 

The  judgment  is  reversed,  and  the  case 
remanded,  with  instructions  to  render  judg- 
ment for  the  defendant. 

Barch,  Mason,  Porter,  Benson,  and 
West,  JJ.,  conciur. 

Johnston,  Ch.  J.; 

I  concur  in  the  judgment  on  the  ground 
that  no  negligence  of  the  railroad  coippany 
was  shown. 

Petition  for  rehearing:  denied. 


KENTUCKY  COURT  OP  APPEALS. 

W.  H.  BOONE  et  al.,  Appts., 

V 

J.  F.  COE. 

'(153  Ky.  233,  154  S.  W.  900.) 

Conflict  of  laws  —  statnte  of  frauds  — 
contract  to  be  performed  in  other 
statc8. 

1.  An   action  brought  on   a  local   parol 


contract  to  let  land  lying  in  another  state 
is  governed  by  the  local  statute  of  frauds. 

Landlord  and  tenant  —  invalid  lease 
—  expense  incurred  in  attempt  to  take 
possession  —  liability. 

2.  No  recovery  can  be  had  for  time  lost 
and  expenses  incurred  in  an  attempt  to 
take  possession  of  a  leasehold  under  a  con- 
tract vdid  under  the  statute  of  frauds, 
which  the  property  owner  refused  to  carry 
out. 

(March    28,    1913.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Monroe  Coun- 
ty sustaining  a  demurrer  to  and  dismissing 
tlie  petition  in  an  action  brought  to  recover 
damages  alleged  to  have  resulted  from  de- 
fendant's breach  of  a  parol  contract  of  a 
lease  of  land  for  one  year.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Allen  Sandidge,  Sherman 
Spear,  and  Porter  &  Sandidge  for  appel- 
lants. 

Messrs.  Baird  &  Richardson  for  ap- 
pellee. 

Clay,  C,  filed  the  following  opinion: 
Plaintiffs,  W.  H.  Boone  and  J.  T.  Coe, 
brought  this  action  against  defendant,  J. 
F.  Coe,  to  recover  certain  damages,  al- 
leged to  have  resulted  from  defendant's 
breach  of  a  parol  contract  of  lease  for  one 
year  to  commence  at  a  future  date.  It 
appears  from  the  petition  that  the  defend- 
ant was  the  owner  of  a  large  and  valuable 
farm  in  Ford  county,  Texas.  Plaintiffs 
were  farmers,  and  were  living  with  their 
families  in  Monroe  county,  Kentucky.  In 
the  fall  of  1909  defendant  made  a  verbal 
contract  with  plaintiffs,  whereby  he  rent- 
ed to  them  his  farm  in  Texas  for  a  period 
of  twelve  months,  to  commence  from  the 
date  of  plaintiffs'  arrival  at  defendant's 
farm.  Defendant  agreed  that  if  plaintiffs 
would  leave  their  said  homes  and  businesses 
in  Kentucky,  and  with  their  families, 
horses,  and  wagons,  move  to  defendant's 
farm  in  Texas,  and  take  charge  of,  manage, 
and  cultivate  same  in  wheat,  corn,  and  cot- 
ton for  the  twelve  months  next  following 
plaintiffs'  arrival  at  said  farm,  the  de- 
fendant would  have  a  dwelling  completed 


Note,  —  Conflict  of  latcs  as  to  statute  of 

frauds. 

This  note  is  supplementary  to  notes  on 
the  same  subject  appended  to  Wolf  v. 
Burke,  19  L.R.A.  792,  and  Third  Nat.  Bank 
V.  Steel,  64  L.R.A.  119. 

These  notes,  being  confined  to  conflict  of 
laws  as  regards  matters  covered  by  the 
statute  of  frauds,  do  not  cover  cases  like 
Musser  v.  Stauffer,  192  Pa.  308,  43  Atl. 
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1018,  and  Hinkly  v.  Freick,  —  N.  J.  — , 
—  L.R.A.(N.S.)  — ,  90  Atl.  1108,  involving 
the  question  as  to  the  governing  law  re- 
lating to  the  admissibility  of  parol  evi- 
dence of  a  contemporaneous  transaction  as 
affecting  a  written  contract. 

The  difficulty  not  Infrequently  encount- 
ered in  determining  the  value  of  precedents 
on  questions  in  relation  to  conflict  of  laws, 
arising  from  the  coincidence  of  the  situs  of 
different  elements  of  the  contract,  is  espe- 
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on  said  farm  and  ready  for  occupancy  upon 
their  arrival  which  dwelling  plaintiffs 
would  occupy  as  a  residence  during  the 
period  of  said  tenancy.  Defendant  also 
agreed  that  he  would  furnish  necessary 
material  at  a  convenient  place  on  said 
farm  out  of  which  to  erect  a  good  and  com- 
modious stock  and  grain  barn,  to  be  used 
by  plaintiffs.  The  petition  further  alleges 
that  plaintiffs  were  to  cultivate  certain  por- 
tions of  the  farm,  and  were  to  receive 
certain  portions  of  the  crops  raised,  and 
that  plaintiffs,  in  conformity  with  their 
said  agreement,  did  move  from  Kentucky 
to  the  farm  in  Texas,  and  carried  with 
them  their  families,  wagons,  horses,  and 
camping  outfit,  and  in  going  to  Texas  they 
traveled  for  a  period  of  fifty-five  days.     It 


is  also  charged  that  defendant  broke  bit 
contract  in  that  he  failed  to  have  ready 
and  completed  on  the  farm  a  dwelling 
liouse  in  which  plaintiffs  and  their  families 
could  move,  and  also  failed  to  famish 
the  necessary  material  for  the  erection  of 
a  suitable  barn;  that  on  December  Cth  de- 
fendant refused  to  permit  plaintiffs  to  oc- 
cupy the  house  and  premises,  and  failed 
and  refused  to  permit  them  to  cultivate 
the  land  or  any  part  thereof;  that  on  the 

day  of  December,  1909,  they  started 

for  their  home  in  Kentucky,  and  arrived 
tliore  after  traveling  for  a  period  of  four 
days.  It  is  charged  that  plaintiffs  spent 
in  going  to  Texas,  in  cash,  the  sum  of 
$150;  that  the  loss  of  time  to  plaintiffs 
and  their  teams  in  making  the  trip  to  Tex- 


cially  troublesome  as  regards  the  particu- 
lar question  now  under  consideration.  For 
example,  a  contract,  though  made  in  an- 
other state,  may  relate  to  real  property 
situated  in  the  state  in  which  the  action 
is  brought^  and  if  the  law  of  the  latter 
state  is  applied,  it  is  not  always  clear 
whether  the  decision  was  upon  the  ground 
that  the  lea)  fori,  as  such,  or  the  lex  ret 
sitcr,  as  such,  governs.  Even  if  the  court 
employs  the  phrase  lex  fori  or  the  phrase 
lex  rei  sitm  to  describe  the  governing  law, 
the  coincidence  nevertheless  somewhat  im- 
pairs the  value  of  the  decision  as  a  prece- 
dent for  the  purposes  of  another  case  in- 
volvinsf  an  action  in  one  state  on  a  con- 
tract in  relation  to  land  in  another. 


As  between  law  of  forum  and  substantive 

law. 

It  will  be  observed  that,  though  the  land 
to  which  the  contract  involved  in  Boone  v. 
CoE  related  was  in  Texas,  the  court  applied 
the  Kentucky  statute  of  frauds,  providin*; 
that  "no  action  shall  be  brought"  on  a 
parol  contract  for  the  sale  or  leasing  of 
real  estate,  upon  the  ground  that  the 
statute  relates  to  the  remedy  or  mode  of 
procedure.  From  the  citation  of  Klecman 
V.  Collins,  9  Bush,  460,  in  support  of  its 
decision,  it  is  to  be  inferred  that  the  court 
recopinizes  the  distinction  originally  made 
in  Leroux  v.  Brown,  12  C.  B.  803,  22  L.  J. 
C.  P.  N.  S.  1,  16  Jur.  1021,  1  Week.  Rep. 
22,  discussed  in  the  earlier  notes,  based 
upon  the  difference  in  phraseology  between 
the  4th  and  17th  sections  of  the  original 
statute  of  frauds,  and  the  statutes  modeled 
thereon,  in  describing  the  consequences  of 
the  failure  to  reduce  the  contract  to  writ- 
ing. The  earlier  notes  show  the  reasoning 
upon  which  the  distinction  rests,  and  the 
extent  to  which  it  has  been  adopted  or 
repudiated  in  cases  dealing  with  conflict 
of  laws. 

Tlie  distinction  was  also  recognized  in 
Exchange  Bank  v.  McMillan,  76  S.  C.  561, 
ru  S.  E.  630,  holding  that  the  South  Caro- 
lina statute  providing  that  "no  action  shall 
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be  maintained"  to  charge  one  upon  a  ratifi- 
cation, not  in  writing,  of  a  promise  made 
during  infancy,  governed  in  an  action  in 
that  state  upon  a  contract  made  in  another 
state.  The  court  suggested  that  even  if 
the  mode  of  enforcing  a  contract  were  to 
be  regarded  as  part  of  its  obligation,  comity 
must  yield  to  the  express  provision  of  the 
statute.  As  to  the  latter  ground,  see  note 
in  64  L.R.A.  page  120. 

In  Daniels  v.  Sogers,  108  App.  Div.  33S, 
90  N.  Y.  Supp.  642,  it  was  held  that  a 
provision  in  tne  Texas  statute  that  "no  ac- 
tion shall  be  brought  in  any  of  the  courts 
.  .  .  upon  any  contract  for  the  sale  of 
real  estate,  unless  in  writing,"  did  not 
render  a  parol  contract  void,  and  the  in- 
hibition referred  simply  to  the  courts  of 
Texas,  and  did  not  preclude  a  suit  in  New 
York  for  the  specific  performance  of  a  con- 
tract for  the  purchase  of  land  in  Texas.  It 
does  not  appear  where  the  contract  was 
made. 

In  Reilly  ▼.  Steinhart,  161  App.  Div. 
242.  146  N.  Y.  Supp.  534,  an  action  in  New 
York  on  a  contract  or  option  made  in  Cuba 
with  reference  to  real  and  personal  prop- 
erty there  situated,  failure  to  "protoco- 
lize**  the  contract  as  required  by  the  law 
of  Cuba  was  held  fatal  to  the  action* 
upon  the  ground  that,  both  as  a  ques- 
tion of  law,  and  according  to  the  testi- 
mony of  an  expert  witness,  the  failure  to 
protocol ize  went  not  merely  to  the  evidence 
of  the  contract,  but  to  its  sufficiency,  and 
therefore  was  substantive,  and  not  remedial 
merely. 

In  Marvel  v.  Marvel,  70  Neb.  498,  113 
Am.  St.  Rep.  792,  97  N.  W.  640,  a  suit  in 
Nebraska  to  establish  a  parol  trust  in  land 
in  Illinois,  the  agreement  or  transaction 
relied  on  having  been  made  in  Illinois,  the 
Nebraska  statute  of  frauds,  requiring  an 
express  trust  to  be  evidenced  by  writing, 
was  applied,  with  the  result  of  defeating 
the  action,  upon  the  ground  that  the  stat- 
ute does  not  strike  at  the  contract  or  trans- 
action itself,  but  at  the  manner  and  method 
of  proving  it,  and  that  the  proof  must  con- 
form   to   the   law   of   the   state    where   the 
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as  was  reasonably  worth  $8  a  daj  for  a . 
period  of  fifty -five  days,  or  the  sum  of 
$440;  that  the  loss  of  time  to  them  and 
their  teams  during  the  period  they  re- 
mained in  Texas  was  $8  a  day  for  twenty- 
two  days,  or  $176;  that  they  paid  out  in 
actual  cash  for  transportation  for  them- 
selves, families,  and  teams  from  Texas  to 
Kentucky  the  sum  of  $211.80;  that  the  loss 
of  time  to  them  and  their  teams  in  making 
tlie  last-named  trip  was  reasonably  worth 
the  sum  of  $100;  that  in  abandoning  and 
giving  up  their  homes  and  businesses  in 
Kentucky,  they  had  been  damaged  in  the 
sum  of  $160,  making  a  total  damage  of 
$1,387.80,  for  which  judgment  was  asked. 
Defendant's  demurrer  to  the  petition  was 


sustained  and  the  petition  dismissed. 
Plaintiffs  appeal. 

Under  the  rule  in  force  in  this  state, 
the  statute  of  frauds  relates  to  the  roiiicdy 
or  mode  of  procedure,  and  not  to  the  valid- 
ity of  the  contract.  Though  the  land  is 
located  in  Texas,  the  parol  contract  of 
lease  was  made  here,  and  here  it  is  sought 
to  enforce  it.  If  unenforceable  under  our 
statute,  it  cannot  be  enforced  here.  Klee- 
man  v.  Collins,  9  Bush,  460.  If  the  statute 
requires  the  contract  to  be  in  writing,  and 
the  petition  does  not  allege  it  to  be  in 
writing,  defense  may  be  presented  by  de- 
murrer. Bull  V.  McCrea,  8  B.  Mon.  423; 
Smith  ▼.  Fah,  15  B.  Mon.  446;  Smith  v. 
Theobald,  86  Ky.  141,  6  S.  W.  394. 

The   statute   of   frauds    (§   470,   subsecs. 


action  is  tried.  The  court  cited  Leroux  v. 
Brown,  and  apparently  approved  the  dis- 
tinction there  made  between  the  substan- 
tive and  remedial  form  of  the  different 
Srovisions.  But  even  if  the  distinction 
Eised  upon  differences  in  phraseology  be- 
tween the  4th  and  17th  sections  of  the  orig- 
inal statute  were  to  be  repudiated,  and  both 
provisions  held  to  be  substantive,  and  not 
remedial,  it  would  seem  that  a  provision  not 
cast  in  the  form  of  either  of  those  sections, 
but  in  the  form  that  the  contract  or  tru^t 
must  be  "evidenced"  in  writing,  might 
still  be  regarded  as  remedial,  and  so  ap- 
plicable to  foreign  transactions. 

In  C.  W.  Kantoul  Co.  v.  Claremont  Paper 
Co.  116  C.  C.  A.  125,  196  Fed.  305,  an  action 
commenced  in  the  Federal  court  for  the 
district  of  New  Hampshire,  the  court  said 
that  as  to  the  statute  of  frauds  a  niiuiber 
of  decisions  of  the  courts  of  New  liamp- 
siiire  had  been  cited;  and  there  wan  no 
doubt,  at  least  with  reference  to  the  snle 
of  goods,  that  any  question  arising  under 
the  statute  of  frauds,  as  well  as  any  ques- 
tion arising  under  the  general  statute  of 
limitations,  is  to  be  settled  hy  the  law  of 
the  forum.  The  contract  in  this  case, 
however,  was  held  to  be  one  for  the  manu- 
facture of  goods,  and  not  of  sale,  and  there- 
fore not  within  statute.  The  opinion  does 
not  cite  the  New  Hampshire  cases  referred 
to,  nor  show  the  form  of  the  New  Hamp- 
shire statute  of  frauds  in  relation  to  the 
sale  of  goods.  It  may  be  noted,  however, 
that  contracts  for  the  sale  of  goods  were 
covered  by  the  17tli  section  of  the  original 
statute  of  fraud,  which,  unlike  the  4th 
section,  was  substantive  and  not  remedial 
in  form;  and  therefore,  according  to  the 
distinction  referred  to,  would  not  apply  to 
A  foreign  contract.  However,  as  shown  in 
the  earlier  notes,  some  cases  take  the  view 
that  the  statute  of  frauds  whatever  its 
form  is  remedial,  and  not  substantive. 

And  so,  in  Buhl  v.  Stephens,  84  Fed.  922, 
holding  the  statute  of  frauds  of  the  forum 
as  to  contracts  not  to  be  performed  within 
a  year  applicable  to  a  contract  to  be  per- 
formed in  another  state,  although  valid  by 
the  law  of  that  state,  the  court  apparently 
^1  L.R.A.(N.S.) 


rejected  the  distinction  made  in  Leroux  v. 
Brown,  based  on  differences  of  phraseology 
between  the  4th  and  17th  sections  of  the 
original  statute  of  frauds,  and  took  the 
view  that  both  sections  are  remedial,  and 
not  substantive.  The  court  cited  with  ap- 
proval the  case  of  Heaton  ▼.  Eldridge,  50 
Ohio  St.  87,  36  L.R.A.  817,  60  Am.  St. 
Rep.  737,  46  N.  E.  638  (set  out  at  page 
119  of  the  note  in  64  L.K.A.).  Assuming 
that  the  local  statute  of  frauds  with  refer- 
ence to  contracts  not  to  be  performed  with- 
in a  year  followed  the  form  of  the  4th  sec- 
tion of  the  original  statute,  providing  that 
"no  action  shall  be  brought,"  the  actual 
result  in  tlie  Buhl  Case  was  not  different 
from  what  it  would  have  been  if  the  dis- 
tinction had  been  recognized.  It  will  be 
noted  that  the  same  observation  applies  to 
the  Heaton  Case. 

(It  may  be  observed  that  some  courts  of 
high  authority,  in  cases  not  involving  con- 
flict of  laws,  have  repudiated  the  distinction 
based  upon  differences  in  phraseology  be- 
tween the  4th  and  17th  sections,  and  have 
in  effect  characterized  both  sections  as  re- 
medial rather  than  substantive,  llius.  Lord 
Blackburn  in  Maddison  v.  Alderson,  L.  R. 
8  App.  Cas.  488,  a  case  not  involving  con- 
flict of  laws,  said:  "I  think  it  is  now  finally 
settled  tliat  the  true  construction  of  the 
statute  of  frauds,  both  the  4th  and  17th 
sections,  is  not  to  render  the  contracts 
within  them  void,  still  less,  illegal,  but  is 
to  render  the  kind  of  evidence  reiiuired  in- 
dispensable, when  it  is  sought  to  enforce 
the  contract."  And  this  language  is  quoted 
with  approval  in  Maloughncy  v.  Crowe,  26 
Ont.  L.  Rep.  579.  also  a  case  not  involving 
any  question  as  to  conflict  of  laws.) 

In  Fruit  Dispatch  Co.  v.  Cilinsky,  84 
Neb.  821,  122  N.  W.  45,  an  action  in  Ne- 
braska for  the  purchase  price  of  a  carload 
of  bananas,  it  was  stated  in  the  fourth 
svllabus  by  the  court,  that  "where  the  Iowa 
statute  of  frauds  is  pleaded  in  Nebraska  to 
defeat  an  Iowa  contract,  the  law  of  that 
state  controls  as  to  such  defense."  Upon 
a  rehearing  (85  Neb.  475,  123  N.  W.  1018) 
the  decision  was  placed  upon  the  ground 
that  the  case  was  tried  below  on  the  theory 
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6  and  7,  Kentucky  Statutes)  provides  as 
follows:  "No  action  shall  be  brought  to 
charge  any  person:  6.  Upon  any  contract 
for  the  sale  of  real  estate,  or  any  lease 
thereof,  for  longer  term  than  one  year; 
nor  7.  Upon  any  agreement  which  is  not 
to  be  performed  within  one  year  from  the 
making  thereof,  unless  the  promise,  con- 
tract, agreement,  representation,  assurance, 
or  ratification,  or  some  memorandum  or 
note  thereof,  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  by 
his  authorized  agent;  but  the  consideration 
need  not  be  expressed  in  the  writing;  it 
may  be  proved  when  necessary,  or  dis- 
proved by  parol  or  other  evidence."  A 
parol  lease  of  land  for  one  year,  to  com- 
mence at  a  future  date,  is  within  the  stat- 


ute. Greenwood  ▼.  Str other,  91  Ky.  4S2, 
16  8.  W.  138. 

The  question  sharply  presented  is:  Mij 
plaintiffs  recover  for  expenses  incurred 
and  time  lost  on  the  faith  of  a  contract 
that  is  unenforceable  under  the  statute  of 
frauds  f 

In  the  case  of  Hurley  v.  VVoodsides,  21 
Ky.  L.  Rep.  1073,  54  S.  W.  8,  Woodsides 
made  a  parol  lease  with  Hurley  for  25 
acres  of  timber  land  for  a  period  of  five 
years.  Under  the  contract  Hurley  was  to 
clear  5  acres  of  the  land  in  the  winter  of 

1897  and  1898,  10  acres  in  the  winter  of 

1898  and  1899,  and  10  acres  in  the  winter 
of  1890  and  1900,  and  was  to  have  free  use 
of  the  land  so  cleared  up  for  three  years 
thereafter.     Woodsides   agreed   to    erect   a 


that  the  transaction  was  controlled  by  the 
law  of  Iowa,  and  that  nowhere  in  the 
record  was  there  evidence  that  the  defend- 
ant presented  the  Nebraska  statute  of 
frauds  as  a  defense.  The  court  added  that 
the  Nebraska  statute  of  frauds  was  imma- 
terial in  view  of  the  defendant's  conduct 
in  the  trial  court;  that  whether  the  Iowa 
statute  should  control,  had  defendant  below 
insisted  upon  the  protection  of  the  Ne- 
braska statute,  was  immaterial  and  would 
not  be  determined.  It  will  be  noted,  how- 
ever, that,  assuming  that  the  Nebraska  and 
Iowa  statutes  in  relation  to  the  sale  of 
goods  follow  the  form  of  the  17th  section 
of  the  original  statute,  the  result  in  this 
case  would  follow  either  from  the  adoption 
of  the  distinction  made  in  Leroux  v.  Brown, 
supra,  or  from  the  repudiation  of  that  dis- 
tinction and  the  adoption  of  the  view  that 
the  statute,  regardless  of  the  form  in  which 
it  is  expressed,  is  in  effect  substantive,  and 
not  remedial. 

The  same  observation  applies  to  Brock- 
man  Commission  Co.  v.  Kilbourne,  111  Mo. 
App.  542,  86  S.  W.  275,  holding  that  the 
Missouri  statute  of  frauds  is  not  applicable 
to  a  contract  in  Illinois  for  the  sale  of 
butter  to  be  delivered  in  that  state,  and 
to  Jones  V.  National  Cotton  Oil  Co.  31 
Tex.  Civ.  App.  420,  72  S.  W.  248,  in  which 
the  court  applied  the  law  of  Arkansas, 
where  the  contract  for  the  sale  of  goods  was 
made  and  to  be  performed,  declaring  that 
no  contract  for  the  sale  of  goods,  wares, 
and  merchandise  for  the  price  of  $30  or 
upward  "shall  be  binding"  unless  in  writ- 
ing, notwithstanding  that  the  contract 
would  have  been  valid  if  made  in  Texas. 

Upon  the  assumption  that,  in  the  three 
cases  just  cited,  the  statute  of  the  forum 
in  relation  to  sales  of  goods  follows  the 
form  of  the  17th  section  of  the  original 
statute,  t.  e.,  is  substantive  in  form,  the 
only  theory  upon  which  the  lex  fori  could 
have  been  applied  would  have  been  that 
(suggested  in  the  Buhl  Case)  which  not 
only  repudiates  the  distinction  based  upon 
the  difference  between  the  4th  and  17th 
sections,  but  adopts  the  theory  that  both 
provisions,  regardless  of  form,  are  essen- 
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tially  remedial,  and  not  substantive;  or 
else  the  theotr  that  the  enforcement  of  the 
contract  would  be  contrary  to  the  public 
policy  of  the  forum.  The  latter  ground  is 
one  rarely  taken  with  regard  to  the  statute 
of  frauds;  but  see  Emery  v.  Burbank,  163 
Mass.  326,  28  L.Rw^.  57,  47  Am.  St.  Rep. 
456,  39  N.  £.  1026  (discussed  in  note  in  G4 
L.R.A.  at  page  120). 

As  between  law  of  place  where  contract 
is  made  and  that  of  place  where  it  is  per- 
formable. 

Supplementing  note  in  64  L.R.A.  122. 

As  shown  in  the  note  just  referred  toi, 
the  majority  of  the  cases  in  which  it  has 
been  held  or  assumed  that  the  Zeor  fori  as 
such  did  not  control  have  held  that  the 
statute  of  the  state  where  the  contract  was 
made,  rather  than  that  of  the  place  where 
it  was  to  be  performed,  governs  in  case  of 
a  conflict  between  the  two  in  relation  to 
matters  comprehended  by  the  statute  of 
frauds. 

In  the  subsequent  case  of  D.  Canale  k 
Co.  V.  Pauly,  155  Wis.  541,  145  N.  W.  372, 
the  majority  of  the  court  took  the  position 
that  the  law  of  Tennessee,  where  the  con- 
tract for  the  sale  of  goods  was  made,  rather 
than  the  law  of  Wisconsin,  where  the  goods 
were  to  be  delivered,  controlled,  and  ac- 
cordingly held  that  a  contract  made  in 
Tennessee  for  the  sale  of  goods  to  be  de- 
livered in  Wisconsin  was  governed  by  the 
law  of  Tennessee,  by  which  it  was  valid, 
rather  than  by  the  law  of  Wisconsin,  by 
which  it  would  have  been  invalid  because 
not  in  writing.  Both  majority  a.jd  dissent- 
ing opinions  seem  to  have  regarded  the  in- 
tention of  the  parties  as  the  ultimate 
criterion.  The  majority  opinion  held  that 
the  presumption  that  the  parties  intended 
to  contract  with  reference  to  the  law  of  the 
place  of  performance  was  overcome  in  this 
instance  hy  other  circumstances,  including 
the  circumstance  that  the  contract  was 
valid  by  the  law  of  the  place  where  made^ 
but  invalid  1^  the  law  of  the  place  of  per- 
formance. The  court  below  held  that  the 
law  of  Wisconsin  governed,  and  it  is  itatel 
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dwelling  house,  smoke  house,  kitchen,  and 
stable  on  the  leased  premises  for  Hurley'^ 
occupancy,  and  was  to  furnish  a  team  of 
oxen  with  which  to  break  up  the  land  as 
soon  as  it  was  cleared.  He  was  also  to  re- 
move the  logs  lying  upon  the  land  at  the 
time  of  the  lease,  and  to  erect  a  tobacco 
bam  for  Hurley's  use.  Moreover,  it  was  a 
part  of  the  agreement  that  the  contract 
was  to  be  put  in  writing.  Relying  upon 
Woodsides's  promise  to  do  so,  Hurley 
moved  his  personal  effects  into  an  old 
house  located  upon  the  land,  which  he  was 
to  occupy  until  the  new  house  was  finished, 
and  gave  up  the  premises  previously  oc- 
cupied by  him.  After  such  removal  Wood- 
sides  denied  that  he  had  agreed  to  furnish 
the  cattle  to  break  up  the  land  or  to  re- 


move the  logs  or  to  erect  a  tobacco  barn, 
and  refused  to  sign  a  contract  embracing 
these  stipulations.  This  refusal  necessitat- 
ed Hurley's  abandonment  of  the  leased 
premises.  Alleging  that  as  a  result  of 
VVoodsides's  failure  to  carry  out  the  con- 
tract, he  had  been  damaged  in  the  sum  of 
$100,  the  cost  of  removing  his  effects,  ^50 
for  time  lost  in  hunting  up  another  place, 
$200  in  prospective  profits  which  he  would 
have  realized  by  reason  of  his  bargain,  and 
$300  by  reason  of  having  been  induced  to 
surrender  the  premises  formerly  occupied 
by  him.  Hurley  brought  suit  against  Wood- 
sides  to  recover  the  aforesaid  item  of  dam- 
ages, aggregating  the  sum  of  $650.  The 
trial  court  sustained  a  demurrer  to  the  pe- 
tition, and  the  petition  was  dismissed.    On 


in  the  majority  opinion  that,  had  the  trial 
judge  determined  the  intention  as  a  matter 
of  fact  from  an  evidentiary  standpoint,  in- 
stead of  disposing  of  the  case  upon  the 
ground  that,  since  the  place  of  performance 
was  Wisconsin,  as  matter  of  law  the  con- 
tract was  a  Wisconsin  contract,  his  deci- 
sion micht  not  have  been  disturbed;  but 
that,  looking  at  the  matter  without  the  aid 
of  an  initial  finding,  the  evidentiary  circum- 
stances, inconsistent  with  the  presumption 
arising  from  the  agreed  place  of  perform- 
ance, clearly  overcame  the  latter;  and  it 
was  so  held  notwithstanding  the  finding 
that  the  parties  contemplated  that  the  oral 
agreement  would  be  reduced  to  writing. 

While  the  scope  of  the  present  note  pre- 
cludes a  discussion  of  the  point,  it  may  be 
doubted  whether  the  question  as  to  the 
governing  law  ought  to  have  been  referred 
to  the  intention  of  the  parties,  since  the 
statute  of  frauds,  if  it  does  not  relate  to 
the  remedy  or  precedure, — and  the  court 
seems  to  have  assumed  that  the  lew  fori  as 
such  did  not  govern, — ^relates  to  the  formal 
validity  of  the  contract;  and,  as  elsewhere 
pointed  out,  the  better  view  seems  to  be 
that  matters  that  pertain  to  the  prelimi- 
nary question  whether  the  parties  have 
been  brought  into  contractual  relations,  in- 
cluding the  question  of  the  capacity  of  the 
parties  and  the  formal  validity  of  the  con- 
tract, do  not  fall  within  the  general  prin- 
ciple which,  as  to  many  matters,  accepts 
the  intention  of  the  parties  as  the  criterion 
of  the  governing  law.  See  in  this  connec- 
tion, discussion  in  the  note  to  Mayer  ▼. 
Roche,  26  L.R.A.(N.S.)  764,  on  "Conflict 
of  laws  as  to  capacity  of  married  woman 
to  contract."  See  also  Wharton,  Confi.  L. 
3d  ed.  §§  427e,  427k. 

In  Games  v.  Frazier,  —  Ky.  — ,  118  S. 
E.  098,  an  action  based  on  a  contract  for 
services  not  to  be  performed  within  a  year, 
the  court  said  that  the  fact  that  the  con- 
tract was  made  in  Wc^st  Virginia  could  not 
prevent  the.  application  of  the  Kentucky 
statute  of  frauds,  as  it  was  admitted  that 
the  contract  was  to  be  performed  in  Ken- 
tucky. The  court  added  that  if  it  were 
not  true  that  the  laws  of  Kentucky  would 
govern  the  rights  of  the  parties  under  the 
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contract,  it  is  not  sufficiently  alleged  in 
the  petition  that  the  contract  is  not  within 
the  statute  of  frauds.  The  court  does  not 
suggest  that  the  law  of  Kentucky  should 
be  applied  as  the  lex  fori;  but  it  would 
seem,  in  view  of  the  other  Kentucky  cases, 
that  the  decision  might  have  been  put  upon 
that  ground,  assuming  that  the  Kentucky 
statute  in  relation  to  contracts  not  to  be 
performed  within  a  year  follows  the  form 
of  the  4th  section  and  declares  that  "no 
action  shall  be  brought." 

As  between  law  of  place  where  contract  is 
made  and  that  oi  place  where  property 
is  situated. 

Supplementing  note  in  64  L.R.A.  122. 

It  should  be  noted  that  the  question  as 
to  the  governing  law  as  between  the  law  of 
the  place  where  the  contract  is  made  as 
such,  and  that  of  the  place  where  the  prop- 
erty is  situated  as  such,  presupposes  or 
assumes  that  the  law  of  the  forum  as  sucii 
docs  not  control;  the  question  as  between 
the  lex  fori  and  the  lex  rei  aitof  being  treat- 
ed under  the  heading,  "As  between  Sie  law 
of  forum  and  substantive  law."  As  stated 
at  page  123  of  the  note  in  64  L.R.A.,  most 
of  the  cases  cited  in  that  and  the  earlier 
note,  in  which  there  was  an  actual  con- 
flict between  the  lex  loci  oontraetua  and  the 
lex  rei  sitce  have  held,  without  refer- 
ence to  the  particular  question  involved  or 
to  the  character  of  the  action,  that  a  con- 
tract relating  to  real  property  is  governed 
by  the  statute  of  frauds  of  the  place  where 
the  property  is  situated,  rather  than  by 
the  statute  of  frauds  of  the  place  where 
the  contract  is  made  (assuming,  of  course, 
that  the  lex  fori  does  not  control ) . 

So,  in  the  subsequent  case  of  Meylink  ▼. 
Rhea,  123  Iowa,  310,  98  N.  W.  779,  it  was 
held  that  a  contract  for  the  conveyance  of 
real  property  is  governed  by  the  lex  rei 
8it<r,  ratner  than  oy  the  law  of  the  place 
where  the  contract  was  made.  In  this  case 
the  suit  was  for  specific  performance  of  a 
contract  made  in  South  Dakota  for  the  con- 
veyance of  land  in  Iowa.  While  the  court 
said  that  the  South  Dakota  statute  strikes 
at  the  contract  itself,  and  renders  it  void, 
and  that  under  the  law  of  Iowa  the  ques- 
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appeal  here  the  judgment  was  affirmed. 
After  setting  out  the  statute  of  frauds, 
the  court  said:  "Under  this  provision  of 
the  statute  the  alleged  verbal  contract  was 
not  binding  or  enforceable  upon  the  parties 
thereto,  for  the  reason  that  it  was  a  con- 
tract for  the  lease  of  real  estate  for  a 
longer  term  than  one  year,  and  was  an 
agreement  which  was  not  to  be  performed 
within  one  year  from  the  making  thereof; 
and,  as  the  contract  itself  was  not  enforce- 
able between  the  parties,  no  action  for 
damages  for  refusing  to  execute  it  or  to 
reduce  it  to  writing  can  be  maintained,  as 
'it  would  leave  but  little,  if  anything,  of 
the  statute  of  frauds,  to  hold  that  a  party 
might  be  mulcted  in  damages  for  refusing 
to  execute  in  writing  a  verbal  agreement 
which,  unless  in  writing,  is  invalid  under 
the  statute  of  frauds.'  Chase  y.  Fitz,  132 
Mass.  3G1;  Lawrence  v.  Chase,  64  Me. 
196." 

In  the  case  of  Brumley  v.  Broyles,  22 
Ky.  L.  Rep.  830,  68  S.  W.  984,  it  was  held 
that  a  tenant  with  a  parol  agreement  for  a 
lease  for  another  year,  which  was  with- 
in the  statute  of  frauds,  could  not  re- 
cover as  damages  for  breach  of  the  con- 
tract the  loss  sustained  by  him  in  mak- 
ing preparations  for  raising  a  crop. 

In  the  case  of  King  v.  Cheatham,  31 
Ky.  L.  Rep.  1176,  104  S.  W.  751,  King  sued 
upon  a  writing  signed  by  himself  alone,  in 


which  he  bound  himself  to  buy  from  Cheat- 
ham certain  trees  standing  on  her  land,  to 
be  severed  in  the  future.  It  appears  that 
he  cut  some  263  trees  from  the  land  before 
he  was  ousted.  He  asked  damages  for  his 
labor  and  profit.  There  was  a  judgment 
below  for  defendant.  On  appeal  the  judg- 
ment was  affirmed.  In  discussing  the  ts- 
lidity  of  the  contract  and  the  right  of 
plaintiff  to  recover  damages  thereon,  the 
court  said:  "The  statute  merely  withholds 
a  right  of  action  upon  them  as  against  th€ 
party  who  has  not  signed  them.  Tlie  pro- 
hibition of  the  statute  must  reach  the 
spirit  of  its  purpose.  As  a  suit  to  recover 
damages  for  the  breach  of  such  a  contract 
would  be  an  indirect  enforcement,  such  ac- 
tions are  held  to  be  within  the  inhibition 
of  the  statute.  M'Campbell  v.  M'Campbell, 
5  Litt.  (Ky.)  92,  16  Am.  Dec  48;  Brum- 
ley ▼.  Broyles,  22  Ky.  L.  Rep.  830,  68  S. 
W.  984.  Nor  does  part  performance  of  the 
party  signing  affect  the  matter.  Hunter 
V.  Simrall,  6  Litt.  (Ky.)  62;  Hambell  v. 
Hamilton,  3  Dana,  601;  Montague  ▼.  Gar- 
nett,  3  Bush,  297;  Mannen  t.  Bradberry, 
81  Ky.  163;  Graves  County  Water  Co.  ▼. 
Ligon,  112  Ky.  776,  66  S.  W.  725.  Al- 
though a  recovery  of  purchase  money  paid 
on  such  contract  may  be  recovered  if  the 
party  not  bound  refused  to  execute  it,  that 
is  not  in  any  sense  an  action  upon  the  con- 
tract, but  is  for  money  had  and  received 


tion  is  one  of  evidence,  and  the  statute  does 
not  apply  where,  as  in  the  case  at  bar,  the 
purchase  money  or  some  portion  thereof 
has  been  received  by  the  vendor,  yet  the 
decision  is  expressly  referred  to  the  rule 
that  the  validity  of  transfers  of  real  estate 
is  determined  by  the  lex  rei  aitce,  and  is 
not  upon  the  ground  that  the  lem  fori  as 
such  governs,  although  in  this  case  the 
lex  rei  sitcB  and  lex  fori  were,  of  course, 
coincident. 

In  Boone  v.  Coe,  the  result  is  not  at- 
tributable to  the  predominance  of  the  lex 
loci  contractus  over  the  lex  rei  sitcc,  but  to 
the  view  that  the  local  statute  relates  to 
the  remedy  or  procedure. 

As  pointed  out  in  the  note  in  64  L.R.A. 
124,  there  is  a  serious  question  whether  the 
general  rule  that  contracts  relating  to  real 
property  are  governed  by  the  lex  rei  sites 
is  applicable  to  the  exclusion  of  the  lex  loci 
contractus  and  the  lex  loci  solutionis  in  case 
of  executory  contracts  in  relation  to  real 
property  or  contracts  that  only  collaterally 
relate  to  real  property.  See  generally  as 
to  this  question,  Wharton,  Confi.  L.  3d  ed. 
§  276d. 

In  Callaway  v.  Prettyman,  218  Pa.  293, 
07  Atl.  418,  it  was  held  that  the  New  Jer- 
Bey  statute  requiring  contracts  of  employ- 
ment of  brokers  for  the  sale  of  real  estate 
to  be  in  writing  did  not  apply  to  a  con- 
tract made  in  Pennsylvania  with  reference 
to  land  in  New  Jersey,  upon  the  ground 
61  L.R.A.(N.S.) 


that  the  matter  related  to  the  formalities 
of  the  contract,  and  was  governed  by  the 
lex  loci  contractus. 

So,  in  the  syllabus  by  the  court  in  Hat- 
ton  V.  Morton  k  Co.  13  Ga.  App.  469,  79 
S.  E.  371,  it  is  stated  that  the  contract  to 
pay  commissions  for  the  sale  of  real  estate, 
upon  which  the  suit  was  brought,  was  made 
and  was  to  be  performed  within  the  state 
of  Georgia;  hence,  its  validity,  form,  and 
effect  were  to  be  controlled  by  the  law  of 
Georgia.  It  does  not  appear  where  the  real 
estate  to  which  the  contract  related  was 
situated,  though  it  would  seem  that  unless 
it  were  situated  in  another  state,  there 
would  have  been  no  question  as  to  conflict 
of  laws. 

As  previously  shown,  the  decision  in  Ex- 
change Bank  v.  McMillan,  76  S.  C.  561,  57 
8.  E.  630,  applying  the  law  of  South  Caro- 
lina to  a  contract  made  in  Georgia  relating 
to  land  in  South  Carolina,  was  not  attribu- 
table to  the  predominance  of  the  lex  rei  sitm 
over  the  lex  loci  contractus. 

In  Howell  v.  North,  93  Neb.  505,  140  N. 
W.  779,  the  law  of  Colorado  by  which  a 
contract  for  the  payment  of  commissions 
to  a  broker  for  tne  sale  of  land  in  that 
state  was  valid,  although  the  amount  of 
the  commissions  was  not  named  in  the  writ- 
ing, was  applied  upon  the  ground  that  the 
land  was  situated  in  Colorado  and  the  con- 
tract was  to  be  performed  in  that  state. 

G.  H,  P. 
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/or  which  the  consideration  has  failed,  and 
for  which  the  law  implies  a  promise  to  re- 
pay. But  nothing  was  paid  by  appellant 
SLB  consideration   on  this  contract." 

The  same  doctrine  is  applied  in  the  case 
of  Greenwood  y.  Strother,  supra.  Indeed, 
\t  is  the  general  rule  that  damages  cannot 
be  recovered  for  violation  of  a  contract 
within  the  statute  of  frauds.  Alabama 
Mineral  Land  Co.  v.  Jackson,  121  Ala.  172, 
77  Am.  St.  Rep.  40,  25  So.  709;  Dunphy  v. 
llyan,  116  U.  S.  497,  20  L.  ed.  703,  6  Sup. 
Ct.  Rep.  486;  Franklin  v.  Matoa  Gold  Min. 
•Co.  16  L.R.A.(N.S.)  381,  86  C.  C.  A.  145, 
158  Fed.  941,  14  Ann.  Cas.  302. 

To  this  general  rule  there  are  certain 
wcU-recognized  exceptions.  Thus,  in  Speers 
V.  Sewell,  4  Bush,  239;  Myles  v.  Myles,  6 
Bush,  237;  Usher  v.  Flood,  83  Ky.  652; 
Thomas  v.  Feese,  21  Ky.  L.  Rep.  206,  61 
S.  W.  150;  Story  v.  Story,  22  Ky.  L.  Rep. 
1731,  61  S.  W.  270;  Doty  v.  Doty,  118  Ky. 
204,  2  L.R.A.(N.S.)  713,  80  S.  W.  803,  4 
Ann.  Cas.  1064,  and  in  a  number  of  other 
cases,  it  has  been  held  that,  where  services 
<have  been  rendered  during  the  life  of  an- 
other, on  the  promise  that  the  person  ren- 
dering the  service  should  receive  at  the 
<leath  of  the  person  served  a  legacy,  and 
the  contract  so  made  is  within  the  statute 
of  frauds,  a  reasonable  compensation  may 
be  recovered  for  the  services  actually  ren- 
dered. It  has  also  been  held  that  the  ven- 
•dee  of  land  under  a  parol  contract  is  en- 
titled to  recover  any  portion  of  the  pur- 
chase money  he  may  have  paid,  and  is 
■also  entitled  to  compensation  for  improve- 
ments. Fox  v.  Longly,  1  A.  K.  Marsh.  388 ; 
M'Cracken  v.  Sanders,  4  Bibb,  511;  Grimes 
v.  Shrieve,  6  T.  B.  Mon.  557;  Dean  v. 
•Cassiday,  88  Ky.  572,  11  S.  W.  001. 

And  under  a  contract  for  personal  serv- 
ices within  the  statute,  an  action  may  be 
maintained  on  a  quantum  meruit.  Klee- 
man  v.  Collins,  9  Bush,  460 ;  Myers  v.  Korb, 
i21  Ky.  L.  Rep.  163,  50  S.  W.  1108.  The 
doctrine  of  these  cases  proceeds  upon  the 
theory  that  the  defendant  has  actually  re- 
ceived some  benefits  from  the  acts  of  part 
performance,  and  the  law  therefore  implies 
■a  promise  to  pay.  In  29  Am.  k  £ng.  Enc. 
Law,  2d  ed.  836,  the  rule  is  thus  stated: 
"**  Although  part  performance  by  one  of  the 
parties  to  a  contract  within  the  statute  of 
frauds  will  not,  at  law,  entitle  such  party 
to  recover  upon  the  contract  itself,  he  may 
nevertheless  recover  for  money  paid  by  him, 
or  property  delivered,  or  services  rendered, 
in  accordance  with  and  upon  the  faith  of 
the  contract.  The  law  will  raise  an  implied 
promise  on  the  part  of  the  other  party  to 
pay  for  what  has  been  done  in  the  way  of 
part  performance.  But  this  right  of  re- 1 
•covery  is  not  absolute.     The  plaintiff  is  en- ' 


titled  to  compensation  only  under  such  cir- 
cumstances as  would  warrant  a  recovery  in 
case  there  was  no  express  contract;  and 
hence  it  must  appear  that  the  defendant 
has  actually  received,  or  will  receive,  some 
benefit  from  the  acts  of  part  performance. 
It  is  immaterial  that  the  plaintiff  may 
have  suffered  a  loss  because  he  is  unable 
to  enforce  his  contract." 

In  Browne  on  Statute  of  Frauds,  §  118a, 
the  rule  is  announced  in  the  following  lan- 
guage: ''The  rule  that  where  one  person 
pays  money  or  performs  services  for  an- 
other upon  a  contract  void  under  the  stat- 
ute of  frauds,  he  may  recover  the  money 
upon  a  count  for  money  paid,  or  recover 
for  the  services  upon  a  quantum  meruit, 
applies  only  to  cases  where  the  defendant 
has  received  and  holds  the  money  paid  or 
the  benefit  of  the  services  rendered.  It 
does  not  apply  to  cases  of  money  paid  by 
the  plaintiff  to  a  third  person  in  execution 
of  a  verbal  contract  between  the  plaintiff 
and  defendant,  such  as  by  the  statute  of 
frauds  must  be  in  writing." 

The  foregoing  rule  is  supported  by  the 
following  cases:  Kimmins  v.  Oldham,  27 
W.  Va.  265;  Emery  v.  Smith,  46  N.  H. 
151;  Marcy  v.  Marcy,  9  Allen,  8;  Pierce  v. 
Paine,  28  Vt.  34;  Hambell  v.  Hamilton,  3 
Dana,  501;  Montague  v.  Garnett,  3  Bush, 
297;  Mannen  v.  Bradberry,  81  Ky.  153. 

In  the  case  under  consideration  the  plain- 
tiffs merely  sustained  a  loss.  Defendant 
received  no  benefit.  Had  he  received  a  bene- 
fit, the  law  would  imply  an  obligation  to 
pay  therefor.  Having  received  no  benefit, 
no  obligation  to  pay  is  implied.  The  stat- 
ute says  that  the  contract  of  defendant 
made  with  plaintiffs  is  unenforceable.  De- 
fendant therefore  had  the  legal  right  to  de- 
cline to  carry  it  out.  To  require  him  to 
pay  plaintiffs  for  losses  and  expenses  in- 
curred on  tiie  faith  of  the  contract,  with- 
out any  benefit  accruing  to  him,  would,  in 
effect,  uphold  a  contract  upon  which  the 
statute  expressly  declares  no  action  shall 
be  brought.  The  statute  was  enacted  for 
the  purpose  of  preventing  frauds  and  per- 
juries. That  it  is  a  valuable  statute  is 
shown  by  the  fact  that  similar  statutes  are 
in  force  in  practically  all,  if  not  all,  of 
the  states  of  the  Union.  Being  a  valu- 
able statute,  the  purpose  of  the  lawmakers 
in  its  enactment  should  not  be  defeated  by 
permitting  recoveries  in  cases  to  which  its 
provisions  were  intended  to  apply. 

The  contrary  rule  was  announced  by  this 
court  in  the  case  of  McDaniel  v.  Hutcher- 
son,  136  Ky.  412,  124  S.  W.  384.  There  the 
plaintiff  lived  in  the  state  of  Illinois.  The 
defendant  owned  a  farm  in  Mercer  county, 
Kentucky.  The  defendant  agreed  with 
plaintiff   that   if   plaintiff   and   his   family 
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would  come  to  Kentucky  and  live  with  de- 
fendant, the  defendant  would  furnish  the 
plaintiff  a  home  during  defendant's  life, 
and  upon  his  death  would  give  plaintiff  his 
farm.  It  was  held  that,  although  the  con- 
tract was  within  the  statute  of  frauds, 
plaintiff  could  recover  his  reasonable  ex- 
penses in  moving  to  Kentucky,  and  reason- 
able compensation  for  loss  sustained  in  giv- 
ing up  his  business  elsewhere.  Upon  re- 
consideration of  the  question  involved,  we 
conclude  that  the  doctrine  announced  in 
that  case  is  not  in  accord  with  the  weight 
of  authority,  and  should  be  no  longer  ad- 
hered to.  It  is  therefore  overruled. 
Judgment  affirmed. 


TEXAS    COURT    OF    CRIMINAIi    AP- 

PEAIiS. 

WILL  HEMPHILL,  AppL, 

V. 

STATE  OF  TEXAS. 

(—  Tex.  Crim.  Rep.  — ,  166  S.  W.  462.) 

Trial  —  Instruction  —  weight    of    ctU 
denoe. 

1.  An  instruction  that  there  is  evidence 
that  prosecutrix  failed  to  recognize  ac- 
cused on  the  night  of  an  alleged  offense, 
and,  if  she  stat^  next  morning  on  seeing 
him  that  he  was  the  person  who  committed 


the  crime,  this  cannot  be  considered  as  eri- 
dence  of  guilt,  but  might  be  considered  :b 
determining  the  weight  to  be  given  to  ta* 
testimony  of  prosecutrix,  is  not  erroneoiis 
as  being  on  the  weight  of  the  evidence. 

Appeal  —  argument  to  Jnry  —  Jostifica- 
tlon  of  oonTlction  of  Innocent  per- 
sona. 

2.  A  statement  by  the  prosecuting  at- 
torney in  a  rape  case,  that  unless  the  jury 
assessed  the  death  penalty,  the  people 
would  take  the  law  into  their  own  hand:* 
in  the  future;  that  '*if  you  turn  the  ti.- 
fendant  loose,  you  cannot  blame  the  people 
for  taking  the  law  into  their  own  hand»r 
and  that  it  would  be  much  worse  than  con- 
victing an  innocent  man,  to  turn  this  d^- 
fendant  loose  and  then  in  a  week  or  two 
for  him  to  rape  one  of  your  wives,  sisters* 
or  daughters,  is  reversible  error. 

On  Motion  for  Rehearing. 

Same  -*  attacking  bystander's  bill  of 
exceptions. 

3.  A  bill  of  exceptions  attested  by  by- 
standers, as  provided  by  statute,  upon  the 
refusal  of  the  judge  to  do  so  because  he 
does  not  remember  the  facts  set  out,  wliit-b 
is  not  contested  in  the  trial  court,  cannot 
be  contested  upon  affidavit  in  support  of 
a  motion  for  rehearing  in  the  appellate 
court. 

(Davidson,  J.,  dissents  from  proposition  1.) 

(November  12,  1913.) 


Kote.-'Argtitnent  by  prosecuting  attorn 
ney  that  an  acquittal  urould  encour^ 
age  lynch  law  as  ground  for  reversal. 

For  a  general  discussion  as  to  reversal  of 
conviction  because  of  the  unfair  or  irrel- 
evant argument  or  statement  of  facts  by 
a  prosecuting  attorney,  see  People  v.  Field- 
ing, 46  L.R.A.  641,  and  note  thereto. 

•Reference  by  counsel  for  the  state  in  a 
criminal  prosecution  to  the  probability  of 
an  acquittal  encouraging  lynch  law  is  uni- 
versally condemned  by  the  courts,  and, 
when  it  is  permitted  to  go  unrebuked  by 
the  trial  court,  is  generally  regarded  as 
ground  for  reversal,  as  was  tlie  case  in 
Hemphill  v.  State.  In  the  few  cases  where 
the  appellate  court  merely  condemned  the 
use  of  such  argument  without  reversing  the 
judgment,  they  apparently  regarded  the 
remarks  as  not  being  actually  prejudicial 
to  defendant.  In  some  cases  the  courts  have 
regarded  such  argument  as  so  highly  preju- 
dicial as  to  require  reversal  though  the 
remarks  were  promptly  condemned  and  the 
jury  instructed  to  disregard  them. 

In  State  v.  Hess,  240  Mo.  147,  144  S.  W. 
489,  the  court  said:  "To  hold  up  before  a 
jury  the  horrors  of  mob  law  is  not  a  proper 
method  of  securing  verdicts  of  conviction. 
Juries  should  convict  on  evidence  that 
crimes  have  been  committed,  and  not 
through  a  fear  that  all  law  will  be  set 
aside  and  a  reign  of  anarchv  substituted." 
61  L.R.A.(N.S.) 


In  State  v.  Busse,  127  Iowa,  318,  100  \. 
W.  536,  where  counsel  for  the  state  told 
of  a  case  in  another  state  where  a  member 
of  the  jury  which  acquitted  defendant  after- 
ward took  part  in  lynching  him,  the  court 
said:  "We  do  not  think  counsel  intended 
to  impress  upon  the  jurors  the  possibility 
of  a  lynching  in  case  they  should  acquit, 
but  enough  was  said  to  suggest  to  them 
that  an  acquittal  might  create  such  a  feel- 
ing of  condemnation  in  the  public  mind  as 
to  produce  a  like  result.  What  its  influenctr 
upon  the  jury  might  have  been  we  cannot 
say,  but  it  needs  no  argument  or  citation 
of  authority  to  show  that  juorors  should 
not  consider  such  matters,  or  that  the 
prosecution  should  never,  directly  or  in- 
directly, suggest  the  thought  to  them;  and 
this  is  especially  true  in  cases  calculat4.xl 
to  arouse  public  excitement  and  indigna- 
tion. While  we  would  not  consider  it  nec- 
essary to  reverse  this  case  on  account  there- 
of, we  see  no  justification  or  excuse  for 
the  statement,  and  cannot  refrain  from  this 
criticism  of  it." 

In  Ferguson  v.  State,  49  Ind.  33,  1  Am. 
Oim.  Rep.  582,  it  was  held  that  remarks 
of  the  prosecuting  attorney  that  murder? 
were  frequent  in  the  community,  that  vigil- 
ance committees  and  mobs  had  formed  be- 
cause of  the  lax  administration  of  the  laws, 
and  that  the  jury  should  make  an  exampiif 
of  defendant,  were  improper,  and  where 
the  court,  upon   objection  being  made,  in- 
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\PPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Guadalupe 
County  convicting  him  of  rape.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  U.  £.  Short  for  appellant. 
Messrs.  Ijester  Holt,  £.  T  Slmmans, 
and  C.  E.  Lane,  Assistant  Attorney  Gen- 
eral, for  the  State. 

7>aTld8on,  J.,  delivered  the  opinion  of 
the  court: 

This  negro  was  convicted  and  given  the 
death  penalty  for  rape  on  a  woman  whose 
age  is  shown  by  the  testimony  to  be  fifty- 
six  years. 


After  giving  an  account  of  her  trip  leav- 
ing her  residence  in  search  of  a  horse  that 
she  wanted,  supposed  to  be  somewhere 
around  the  neighborhood  or  close  by,  prose- 
cutrix says  she  met  a  negro,  and  told  about 
his  movements;  that  he  passed  her  a  time 
or    two. 

We  quote  her  testimony  in  this  connec- 
tion  from   the   record: 

I  went  up  there  to  the  west  fence,  and  I 
looked  around,  and  then  1  started  back  and 
was  picking  flowers  and  looking  at  the 
flowers,  and  all  of  a  sudden  the  same 
negro  I  met  on  the  road  was  in  the  pas- 


stead  of  rebuking  the  counsel  and  telling 
him  to  keep  his  argument  within  the  facts 
and  the  evidence,  overruled  the  objection 
and  said  within  the  hearing  of  the  jury 
that  such  matters  were  proper  to  be  com^ 
mented  upon,  the  judgment  of  conviction 
was  reversed. 

In  State  v.  Jackson,  95  Mo.  623,  8  S.  W. 
749,  where  the  prosecuting  attorney  in  his 
closing  argument  said,  ^'Escape  of  crimi- 
nals at  the  hands  of  juries  brings  on  lynch 
law,"  a  majority  of  the  court,  after  dis- 
cussing cases  which  were  reversed  because 
the  prosecuting  attorney  urged  conviction 
on  the  ground  that,  if  the  jury  did  err  that 
way,  the  appellate  court  would  correct  the 
error,  said:  "The  only  difference  between 
the  case  referred  to  and  the  one  at  bar  is 
that  in  the  former  an  attempt  was  made  to 
induce  the  }UTy  to  find  a  verdict  of  guilty 
upon  the  ground  that,  if  they  committed 
anv  error,  it  would  be  corrected  by  an  ap- 
pellate court,  while  here  a  similar  attempt 
was  made  to  induce  a  verdict  of  guilty  by 
an  intimation,  amounting  almost  to  a  co- 
vert threat,  that,  if  they  failed  to  find  a 
verdict  of  guilty,  their  error  would  be  cor- 
rected by  an  outside  tribunal  acting  in- 
dependently of  and  in  defiance  of  all  law. 
Language  fails  to  express  in  terms  suffi- 
ciently strong  the  condemnation  which 
should  always  promptly  attend  the  utter- 
ance of  such  unworthv  words  when  a  human 
being  is  on  trial  for  his  life  before  a  tribu- 
nal organized  for  the  purpose,  and  for  the 
sole  purpose,  of  administering  the  law/' 
and  held  that  the  remark  concerning  lynch 
law  was  ground  for  reversal. 

In  Thompson  v.  State,  33  Tex.  Crim.  Rep. 
472,  26  S.  W.  987,  it  was  held  that  a  re- 
mark of  counsel  assisting  the  prosecution, 
that  "the  friends  of  the  prosecutrix  had  not 
in  their  anger  taken  the  law  in  their  own 
hands  and  lynched  or  applied  the  torch  to 
defendant,  therefore  the  life  of  this  demon 
of  human  fiesh  on  trial  should  pay  the 
penalty,"  was  ground  for  reversal. 

In  Fredrickson  v.  State,  44  Tex.  Crim. 
Rep.  288,  70  8.  W.  764,  a  prosecution  for 
rape,  the  court  reversed  a  conviction  be- 
cause the  prosecuting  attorney  said  to  the 
jury:  "There  are  many  communities  and 
counties  where  this  negro  would  have  al- 
ready been  mobbed,  but  the  good  people  of 
this  community  have  chosen  to  let  the  law 
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take  its  course,  and  they  expect  you  to  give 
the  defendant  the  highest  penalty,"  the 
court  saying  it  was  a  menace  and  threat  to 
the  jury  that  should  not  have  been  per- 
mitted. 

In  Parker  ▼.  State,  43  Tex.  Crim.  Rep. 
526,  67  S.  W.  121,  a  conviction  for  cattle 
theft  was  reversed  because  of  the  failure 
of  the  trial  court  to  direct  the  jury  to  dis- 
regard the  argument  of  the  district  attor- 
ney in  saving:  ''Gentlemen  of  the  jury, 
we  have  what  is  known  as  'mob  law'  in  this 
country,  and  in  my  mind  the  failure  to  en- 
force the  law  is  the  cause  of  mob  law. 
Sometimes  jurors  acquit  a  defendant  who 
is  guilty,  and  when  the  evidence  shows  he 
is  guilty;  and  before  they  get  out  of  the 
courtyard  they  say  that  the  reason  we  have 
mob  law  in  tnis  country  is  because  the  of- 
ficers fail  to  enforce  the  law.  And  I  want 
to  tell  you  that  it  is  my  opinion  that  it  is 
the  failure  of  the  juries  to  enforce  the 
law  and  do  their  duty  that  causes  mob  law, 
and  not  the  officers.  The  officers  in  this 
case  have  done  their  duty,  and  the  evidence 
shows  that  the  defendant  is  guilty,  and  if 
you  turn  this  defendant  loose,  I  don't  want 
you  to  be  going  around  here  telling  that 
the  officers  have  not  done  their  duty,  and 
that  is  the  cause  of  mob  law,  when  it  is 
you." 

In  Smith  v.  State,  44  Tex.  Crim.  Rep. 
137,  100  Am.  St.  Rep.  849,  68  S.  W.  995. 
a  prosecution  for  statutory  rape  in  which 
the  prosecutor  in  making  his  closing  speech 
said>  "This  is  the  most  horrible  crime  so 
far  as  my  long  experience  at  the  bar  has 
brought  to  my  attention.  I  am  surprised 
that  this  case  was  ever  brought  here;  and 
it  ought  not  to  have  been  brought  here; 
that  while  I  do  not  believe  in  mob  law  as 
a  rule,  yet  in  a  case  like  this  the  law  ceased 
to  be  a  virtue.  I  will  be  doing  my  duty 
as  a  citizen  and  a  father  if  I  can  induce 
this  jury  to  hang  defendant  as  high  as 
Haman,  and  then  go  to  my  home  and  tell 
my  wife  what  I  have  done,  and  hear  her 
remark,  'Well  done,  thou  good  and  faith- 
ful servant;  you  have  performed  your 
duty;'"  the  court  held  that  it  was  ground 
for  reversal,  though  the  court  had  repri- 
manded him  and  instructed  the  jury  to  dis- 
regard the  remarks. 

And  likewise  in  Powell  v.  State,  —  Tex. 
Crim,  Rep.  — ,  70  S.  W.  218,  14  Am.  Crim. 


016 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


tiire.  I  could  aee  him  very  plain  in  the  • 
face.  He  was  about  as  far  aa  from  here  , 
to  that  second  window  there  from  me;  and, 
when  I  saw  the  same  nej^ro  that  I  had 
met  on  the  road,  1  got  so  scared  1  turned 
around.  I  didn't  want  to  meet  him,  and 
1  turned  around  and  went  to  the  fence, 
and  when  1  was  at  the  fence  I  looked  back, 
and  he  still  was  after  me,  and  then  1 
went  under  the  fence,  and  then  I  .bought, 
*'VVhat  shall  I  do?"  and  then  1  thought 
that  I  had  talked  about  that  horse  two 
times  with  him,  so  he  might  want  noth- 
iiitj  flHo  only  lir  nii«.'ht  want  some  nioui?y 
out  of  me  for  oringing  that  horse,  and  I 
didn't  want  to  show  how  scared  1  was,  and 
so  I  came  back  and  asked  him  what  he 
wanted,  and  he  didn't  say  anything.  So 
I  offered  him  a  dollar  and  a  half  if  he 
brings  my  liursr  back,  lie  didn't  say  any- 
thing about  that.  He  didn't  say  a  word 
to  that,  and  he  came  to  me  and  grabl>ed 
me  on  my  arm,  and  then  he  said  something 
what  he  wanted.  I  didn't  know  what  it 
was.  I  told  him,  *'I  don't  know  what  that 
ia,"  and  then  he  said  it  again,  and  then  I 
thought  what  it  was,  and  X  said.  **0h, 
Godl  what  do  you  want  with  an  old  woman 
like  I  am?"  Then  he  caught  me  on  my 
neck,  and  I  cried  out,  and  then  1  asked 
him  to  let  me  go,  and  he  said,  ''No,"  and 


when  he  said,  "No,"  1  got  ao  scared  aad 
I  was  so  excited  that  1  waa  half  dead,  and 
that  is  nearly  all  1  can  tell  jou.  Tlien  1 
closed  my  eyes,  and  he  dragged  me  in  some 
bushes  and  some  trees. 

Q.  Just  state  to  the  jury  what  be  did 
then. 

A.  I  don't  know.  I  couldn't  tell  yoe 
very  plain,  because  I  was  so  excited.  1 
was   nervous,      I    don't   know    what — 

Q.  You  will  have  to  state  just  exactly 
what  he  did. 

A.  When  I  felt  him  1  got  unconacioua 

Q.  What  do  you  mean  by  "feeling.'* 
Just  tell  these  gentlemen  here. 

A.  I  can't  tell  that;  no,  I  can't.  I  could 
tell  it  to  women,  but  I  can't  tell  it  to  men. 

Q.  After  he  grabbed  hold  of  you,  yon 
say  he  dragged  you  a  piece  from  the  ienct. 
Now  just  state  to  the  jury  whether  or  not 
he  threw  you  down. 

A.  I  don't  know.  When  he  caught  me  on 
my  arm  and  said,  "No,"  then  1  lost  ail 
control  over  rac.  1  thought  he  would  firs: 
assault  me  and  then  he  would  kill  me  toa 
I  lost  all  my  nerves  and  everything.  Wnen 
I  looked  up  again  he  was  gone  alrcauy. 
He  was  going  toward  the  south  and  had 
gone  a  good  piece  when  1  opened  my  eyes. 
When  I  regained  control  over  myself,  1  was 
lying  on  my  back  and  my  dress  waa  up. 


Hop.  5.  where,  on  tlic  trial  of  a  negro  for 
wife  murder,  the  prosecuting  attorney  said: 
'Gentlemen  of  the  jury,  if  you  don't  hang 
this  negro,  we  will  have  such  scenes  as  wc 
are  going  to  have  at  Lancing,"  and  it  was 
shown  that  at  the  time  a  negro  rapist  was 
about  to  be,  and  shortly  afterward  was, 
burned  by  a  mob  at  the  place  mentioned, 
a  near-by  town,  and  that  the  jury  were 
aware  of  what  was  taking  place  there,  the 
court  held  that  it  was  ground  for  reversal, 
though  the  court  had  promptly  admonished 
the  attorney  and  instructed  the  jury  to  dis- 
regard the  statement. 

In  Turner  v.  State,  4  Lea,  206,  the  at- 
torney general  in  his  cIosin<]^  argument  said 
that  there  was  a  regular  band  of  thieves 
in  the  neighborhood,  that  defendant  was 
one  of  them,  and  that  unless  the  jury 
would  convict  the  defendant,  he  would  not 
blame  the  people  for  taking  the  law  into 
their  own  hands.  The  court  reversed  the 
judgment  because  of  these  remarks  gen- 
erally, but  it  does  not  appear  whether  the 
court  would  have  reversed  the  case  because 
of  the  remark  in  regard  to  mob  law,  had 
it  stood  alone  without  the  statement  in  re- 
gard to  defendant  being  one  of  a  band  of 
tliieves,  as  to  which  there  had  been  no  evi- 
dence introduced.  The  court  did  say,  how- 
ever, that  the  implied  threat  of  mob  vio- 
lence was  improper,  and  should  not  have 
been  permitted  by  the  court,  whether  ob- 
jection was  made  thereto  or  not. 

In  Scott  V.  State,  7  I^ea,  232,  where  ac- 
cused was  convicted  of  manslaughter,  the 
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court  said  that  remarks  of  the  attornev 
general  that  "if  the  juries  don't  punish 
crime,  the  people  will  rise  up  and  should 
rise  up  and  punish  it,"  were  very  repre- 
hensible, and  the  court  ought  to  have  re- 
buked him  in  the  presence  of  the  jury; 
but  that  they  did  not  think  it  would  just  if  v 
the  granting  of  a  new  trial.  The  court 
said,  however,  that  the  defendant  had  no 
ground  for  complaint  against  the  verdict 
as  it  was  a  merciful  one,  and  the  facta  war- 
ranted a  much  severer  punishment  than 
was  imposed. 

In  Northington  v.  State,  14  Lea,  424. 
the  court  discusses  the  two  preceding  cases 
and  says  that  the  principle  deducible  is 
that  while  a  suggestion  as  to  what  the  peo- 
ple might  do  in  case  of  failure  to  «v>nvict 
is  not  reversible,  though  highly  reprehensi- 
ble, yet  a  statement  of  facts  in  relation 
to  the  defendant,  affecting  the  issue  and 
tending  to  influence  the  minds  of  the  jury, 
when  not  in  proof,  is  sufTicient  ground  for 
reversal.  This  statement,  however,  is  dic- 
tum aa  to  references  to  mob  violence,  no 
such  remarks  being  involved  in  the  case, 
and  there  is  but  little  in  the  cases  referred 
to  upon  which  to  base  it. 

In  State  v.  Cook,  132  Mo.  App.  167,  112 
S.  W.  710,  a  prosecution  of  a  negro  for 
carrying  concealed  weapons,  the  prosecut- 
ing attorney  said:  "What  causes  whitt 
people  to  rise  in  a  mob  in  a  community T 
It's  a  white  jury  backing  up  a  burly  ne^o 
in  such  offenses  as  packing  a  pistol.  The 
experience  you  all  have  had  is  that  such 


HEMPHILL  V.  STATE. 


917 


Q.  Just  state  to  the  jury  whether  or  not 
he  actually  Iiad  intercourBe  with  youT 

A.  Yes,  he  did. 

Q.  Are  you  positive  of  that? 

A.  Yes,  he  did.  I  felt  him.  It  sure 
went  through  me,  and  then  I  was  gone, 
and  after  I  got  up  everything  was  in  my 
clothes.  I  felt  him  and  it  was  in  my 
clothes.  After  I  came  to  myself,  I  saw 
him  going  oir  south,  and  then  1  got  up  and 
went  to  the  gate  of  the  pasture  where  I 
had  come  in.  I  did  not  give  him  my  con- 
sent or  permission  to  do  anything  like 
that;  and  I  couldn't  get  away  from  him. 
I  was  too  scared.  I  was  shivering.  1 
couldn't  lift  my  arm  or  nothing.  I 
couldn't  do  it.  I  didn't  have  the  strength 
to  get  away. 

This  is  perhaps  enough  of  the  testimony 
in  regard  to  the  immediate  facts,  and  in 
fact  it  is  about  the  substance  in  the  con- 
crete. This  is  the  language  of  the  alleged 
outraged  woman.  Shortly  after  she  says 
this  occurred,  she  passed  one  neighbor's 
house  whom  she  said  was  not  at  home,  and 
reached  another  neighbor's  residence  and 
told  at  that  house  that  she  had  been  as- 
saulted by  a  negro.  There  is  evidence 
going  to  show  that  appellant  was  in  the 
neighborhood  and  could  have  had  the  oppor- 


timity.  For  instance,  he  had  gone  from  bis 
residence  up  to  an  uncle's  to  get  a  horse; 
that  he  went  to  the  residence  of  this  uncle, 
got  his  horse,  and  returned  home.  The  dis- 
tance between  the  two  places  was  about 
4  miles.  Upon  his  return  home,  approxi- 
mately about  3  o'clock,  he  hitched  his 
horse  to  a  buggy,  and  he  and  his  wife  went 
to  visit  her  father's,  some  8  or  9  miles, 
away.  The  evidence  shows  that  he  readied 
that  place  about  4  o'clock,  perhaps  a  littlo 
after.  Defendant  testified  in  his  own  be- 
half that  he  went  to  his  uncle's  after  tho 
horse,  and  returned  home,  and  hitched  the 
horse  to  a  buggy,  and  he  and  his  wife  went 
to  her  father's  on  an  invitation  that  day 
received  through  tlie  mail.  It  was  shown 
by  his  employer  he  received  the  invitation 
through  the  mail.  The  employer  test i lied 
to  that,  and  defendant,  having  no  horse, 
went  to  his  uncle's  after  a  horse  for  the 
purpose  of  this  visit.  One  or  two  witnesses 
in  an  indirect,  rather  indelinite,  way,  gave 
evidence  tending  to  show  tliat  they  saw 
defendant  between  his  home  and  the  resi- 
dence of  his  uncle;  but,  as  that  is  not 
a  disputed  point,  it  is  imnecesai^  to  men- 
tion this  testimony.  Of  course,  he  trav- 
eled the  distance  from  his  house  to  his 
uncle's  and  back  in  getting  the  horse,  and 
to   this   he   himself   testifies,   and   in    fact 


dives  as  this  defendant  was  running  causes 
the  mobs."  The  court  characterized  the  re- 
mark as  very  objectionable  and  prejudicial, 
but  refused  to  reverse  conviction  because, 
while  defendant's  counsel  objected  to  the 
remark,  the  record  failed  to  show  what 
ruling,  if  any,  the  court  made  upon  it. 

In  State  v.  Petit,  119  La.  1013,  44  So. 
848,  where  counsel  for  a  negro  accused  of 
assault  with  intent  to  rape  a  white  woman 
argued  that  defendant  was  not  guilty  be- 
cause he  had  not  been  lynched,  and  the 
state's  attorney  in  reply  pointed  out  that, 
inasmuch  as  there  was  no  longer  negro 
domination,  there  •  was  no  necessity  for 
lynching,  the  court  said:  "While  this  dis- 
cussion of  matters  outside  of  the  record 
was  highly  improper,  and  sliould  have  been, 
in  its  inception,  repressed  by  the  trial 
judge,  we  fail  to  perceive  in  the  remarks 
of  the  district  attorney  any  appeal  to 
racial  prejudice  for  the  purpose  of  in- 
fluencing the  jury.  We  may  add  that  this 
inference  is  re-enforced  by  the  fact  that  the 
verdict  acquitted  the  accused  of  the  crime 
of  criminal  assault  as  charged  in  the  in- 
dictment." 

In  State  v.  Mircovich,  35  Nev.  485,  130 
Pac.  765,  it  was  held  that  it  was  not  error 
for  the  district  attorney  to  quote  and  com- 
ment upon  the  testimony  of  a  witness,  im- 
plying that  the  witness  thought  accused 
should  have  been  lynched,  which  testimony 
was  brought  out  by  defendant's  attorney 
on  cross-examination  apparently  €o  show 
the  animosity  of  the  witness.  The  court 
51  L.R,A.(N.S.) 


said,  however,  that  if  such  testimony  had 
been  introduced  by  the  state  and  commented 
upon  by  the  district  attorney,  the  situation 
would  have  been  diflferent. 

Sanders  v.  People,  124  111.  218,  16  N.  E. 
81,  which  has  been  cited  as  supporting  the 
proposition  that  a  reference  to  the  possi- 
bility of  mob  violence  as  the  result  of  ac- 
quittal, while  improper,  is  not  reversible 
error,  was  a  prosecution  for  perjury,  and 
the  reference  was  to  the  destruction  of  a 
courthouse  in  another  state  a  number  of 
years  previously  as  illustrating  the  effect 
of  public  indignation  when  aroused  by  the 
unjust  escape  of  criminals  through  per- 
jured  evidence,  so  it  is  apparent  that  th& 
appeal  to  the  jury  was  as  to  the  necessity 
for  a  fearless  enforcement  of  the  law  gen- 
erally, and  that  the  reference  to  mob  vio- 
lence could  not  possibly  be  construed  into> 
a  suggestion  that  an  acquittal  of  the  pris« 
oner  on  trial  was  liable  to  arouse  sucK 
violence. 

In  Jackson  v.  State,  136  Ala.  22,  34  So. 
388,  which  was  a  trial  of  a  negro  for  par- 
ticipating with  a  mob  in  hanging  a  negro 
murderer,  a  statement  by  the  state's  at- 
torney that  "mob  law  must  be  stopped.  If 
a  crowd  of  negroes  take  a  negro  out  and 
hang  him,  and  if  the  jury  acquit  the  de- 
fendant where  they  have  evidence  to  con- 
vict him,  as  they  have  in  this  case,  then, 
the  first  thing  you  know,  they  will  be  tak- 
ing a  white  man  out  and  hanging  him," 
was  held  not  to  exceed  the  bounds  of  Iigiti<«- 
mate  argument.  R.  L.  S« 
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there  is  no  question  about  that  matter. 
He  denies  the  whole  transaction  test i tied 
by  the  prosecutrix.  Ue  says  he  did  not 
have  intercourse  with  her;  he  did  not  see 
her  under  the  circumstances  and  at  the 
place  that  she  mentions.  He  proves  an 
alibi,  and  in  fact  he  denies  the  matter  from 
every  standpoint  of  his  testimony.  He  also 
testifies  that  while  he  was  going  back  from 
his  uncle's  he  met  another  negro  who  was 
riding  a  similarly  colored  horse  to  his,  ex- 
cept that  negro's  horse  had  some  white  in 
his  face,  or  bald-faced.  So  he  puts  this 
negro  in  the  neighborhood  with  practically 
the  same  opportunity  that  he  (the  defend- 
ant) had,  or  as  the  witnesses'  testimony 
goes  to  84iow  that  he  had. 

This  matter  occurred  on  Saturday.  Ap- 
pellant reached  his  father-in-law's  house 
something  like  4  o'clock  in  the  evening 
Saturday,  and  Sunday  morning  before  day, 
about  4  o'clock,  he  was  arrested  and  car- 
ried into  the  presence  of  prosecutrix.  She 
declined  to  recognize  him  and  gave  her 
reasons  why.  She  says:  "I  remember  them 
bringing  the  defendant  to  my  house  that 
night,  and  I  examined  him  closely  and 
bad  liim  to  tako  otX  his  coat  and  stand 
up,  and  I  said  at  that  time  it  was  the 
figure  and  the  color  of  the  man  that  as- 
saulted me,  but  he  didn't  have  his  hat 
on,  so  I  said  he  didn't  look  that  way  that 
night.  I  said  I  couldn't  state  that  he  was 
the  man.  I  said  the  other  man's  face  was 
more  round,  but  I  told  them  it  was  the 
figure  of  the  man  and  it  was  the  color.  I 
•didn't  say  that  the  man  that  assaulted 
me  was  taller  than  the  defendant.  I  said 
the  face  looked  different  to  me  then;  but 
at  night  I  couldn't  see;  my  eyes  are  not 
good."  On  the  next  morning  she  took  an- 
other look  at  him  and  recognized  the  de- 
fendant as  bei!tig  the  man.  In  connection 
with  her  failing  to  recognize  him  definitely 
at  night,  and  her  recognition  of  him  the 
following  day,  there  was  quite  a  lot  of 
•questions  asked  and  answers  elicited.  He 
did  not  have  his  hat  on  at  night  was  one 
of  the  main  reasons  why  she  aays  she  failed 
to  recognize  him,  and  he  did  have  on  his 
hat  the  next  day. 

I  Appellant  reserved  a  lot  of  bills  of  ex- 
ception. He  excepted  to  the  following 
charge:  "There  is  evidence  before  you  to 
the  effect  that  the  witness  Annie  Dittmar 
stated,  when  the  defendant  was  carried  be- 
fore her  on  the  night  of  the  alleged  rape, 
that  the  defendant  was  not  the  person  who 
raped  her,  and  if  there  is  evidence  before 
you  that  the  next  day,  with  the  defendant 
before  her,  she  stated  that  he  was  the  per- 
son who  committed  the  rape,  you  are  in- 
structed that  you  must  not  consider  the 
latter  statement  of  said  witness  as  evidence 
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tending  to  show  the  alleged  guilt   of  the 
defendant,    but    you    may    consider     it    for 
what  you  may  think  it  worth,  in  determin- 
ing the  weight  to  be  given   the  testimony 
of  the  said  Annie  Dittmar  as  a  witness  in 
this  cause  upon  that  point."     Various  ob- 
jections were  urged  to  this  charge;   am  on  4 
others,  that  it  is  on  the  weight  of  evidence, 
etc.     We  are  of  opinion  the  charge  is  upon 
the  weight  of  evidence.     It  selects  out  the 
fact  that,  on   the  morning  after   she    had 
failed  to  recognize  the  defendant  the  pre- 
vious night,  she  did  recognize  him  on  the 
following   morning   and   so  testified    before 
the   jury.     Now   the  court   instructed    the 
jury  they  could  not  consider  this   aa  any 
evidence  of  guilt,   but  they   could   give   it 
what   credit    they    thought    it    was    worth 
in  passing  on  the  credibility  of  the  prose- 
cutrix upon  that  particular  point.      What 
point?     Evidently  the  identification  of  the 
defendant  the  next  morning  when  he  was 
brought  before  her.     Appellant  had   intro- 
duced evidence  tending  to  show  that   she 
did  not  recognize  him  the  previous  ni^tit. 
The  state  met  this  to  some  extent  at  least, 
or   sought  to  do  so,   by   showing  she  did 
recognize  him  the  next  day  in  the  daylight. 
Her  testimony  was  not  attacked  as  to  her 
recognition   of   him   in   the  daytime.      She 
had  been  to  some  extent  attacked  by  show- 
ing that  she  failed  to  recognize  the  negro 
the  night  before.     The  fact  that  she  tes- 
tified   to   identity   the   next   morning   was 
a  circumstance  in  the  case  and  evidently 
used   by   the  jury   against   the   defendant. 
The  court  undertook  to  limit  this  in  pass- 
ing on  the  weight  of  her  testimony  upon 
the  question  of  identity.  This  was  a  charge, 
it  occurs  to  us,  on  the  facts  on  a  particu- 
lar  question,    one    phase    of    the    evidence 
culled  from  the  otlicr  testimony,  and  called 
direct  attention  to  the  jury,  and  they  were 
told   they   might   consider   that   testimony 
upon  the  quesion  of  identity.    Identity  was 
one  of  the  crucial  points  of  the  case;   it 
was   the   point   about   which   the   issue  of 
this  case  hung.     The  old  woman  identify- 
ing the  defendant  as  best  she  could,  and 
he  denying  his  presence  at  the  time  and 
place,    and    proved    by    facts   and    circum- 
stances,  and    his   own    positive   testimony, 
and  that  of  his  wife,  that  he  was  at  a  dif- 
ferent place.     If  the  old  woman  was  cer- 
tain of  her  identity  of  the  man,  then  the 
case  was  made  out,  or  at  least  it  was  co-  • 
gent  evidence  going  to  show  that  he  was 
the  man  who  had  outraged  her.    If  she  was 
not  correct  about  this,  then  in  that  event 
appellant  may  not  have  been  the  man.     80 
it   will    be   seen   that   one   of   the   crucial 
questions  and  points  in  this  case  was  the 
identity  of  this  defendant  as  being  the  man 
whom  the   old   woman   says  outraged   her 
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person.  It  occurft  to  us  this  was  not 
introduced  to  attack  her  credibility,  but 
to  corroborate.  Had  the  charge  limited 
tlie  question  of  credibility  to  failure  to 
recognize,  there  might  have  been  no  error. 
As  given,  the  charge  virtually  instructs 
the  jury  that  the  **next  morning"  identifi- 
cation of  defendant  corroborated  prose- 
cutrix's evidence  on  trial. 

Another  bill  of  exceptions  recites  that 
the  prosecuting  attorney  in  his  closing 
argument  to  the  jury  continually  referred 
to  mob  violence  in  such  cases,  and  repeat- 
edly held  up  before  the  jury  and  threatened 
them  with  the  statement  that,  unless  they 
assessed  the  death  penalty  in  this  case, 
then  the  people  would  take  the  law  in 
their  own  hands  in  the  future,  and 
that  such  rape  fiends  as  the  defendant 
would  be  dealt  with  at  the  hands  of  a  mob; 
and  then  the  prosecuting  attorney,  Mr. 
Holt,  made  use  of  such  expressions  as  the 
following,  over  the  protest  of  the  defend- 
ant: *'It  is  true  that  the  people  often  take 
the  law  in  their  own  hands  and  mob  per- 
sons that  commit  rape,  and  1  want  to  tell 
you  why  that  is  true.  Such  attorneys  as 
^Ir.  Short,  who  represents  the  defendant, 
pull  the  wool*  over  the  eyes  of  a  jury  and 
get  them  to  return  a  verdict  of  not  guilty. 
I  tell  you  that,  if  you  turn  this  defendant 
loose,  then  you  cannot  blame  the  people 
for  taking  the  law  in  their  own  hands.  Mr. 
Short  has  tried  to  frighten  you  with  a 
picture  of  a  scaffold;  but,  gentlemen,  do 
not  allow  yourselves  to  become  frightened. 
It  would  "be  much  worse  than  convicting 
an  innocent  man  for  you  to  turn  this  de- 
fendant loose,  and  then  in  a  week  or  two 
for  him  to  rape  one  of  your  wives,  sisters, 
or  daughters."  This  argument  and  the  like 
expressions  of  the  district  attorney  were 
promptly  objected  to  by  the  defendant 
through  his  counsel,  and  the  court  was 
requested  to  stop  the  district  attorney 
from  using  such  expressions,  and  to  in- 
struct the  jury  not  to  consider  such  argu- 
ment, because  the  same  were  highly  in- 
flammatory and  reasonably  calculated  to 
prejudice  the  minds  of  the  jury  against 
the  defendant.  The  court  signs  the  bill 
with  this  qualification:  "This  bill  is  dis- 
allowed. The  court  cannot  recall  the  ar- 
gument of  the  district  attorney,  but  at  no 
time  was  the  court  called  upon  to  stop  him, 
or  requested  to  'iiistruct  the  jury  not  to 
consider  such  argument.'" 

Then  follows  an  approval  by  bystanders 
of  the  biU: 

We,  the  undersigned  citizens  of  the  state 
of  Texas,  hereby  attest  that  we  are  fully 
informed  and  imderstand  the  contents  of 
the  foregoing  bill  of  exceptions;  that  we 
were  bystanders  in  the  court,  and  present 
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when  the  matters  related  in  said  bill  of  ex- 
ceptions occurred,  and  we  are  fully  cogni- 
zant of  said  matters,  and  the  said  bill  of 
exceptions,  which  the  judge  presiding  at 
said  trial  has  refused  to  sign,  is  correct,  and 
truly  presents  the  facts  as  they  really  trans- 
pired. Witness  our  signatures  on  this  the 
24th  day  of  June,  A.  D.  1913. 

^Signed]     Chas.  A.  Wyman. 

P.  H.  Kansome. 

R.  B.  Mays. 

This  was  properly  sworn  to  before  the 
clerk  of  the  district  court.  This  bill  seems 
to  be  in  compliance  with  the  statute;  it 
was  in  no  way  contested,  llie  statute  pro- 
vides means  and  methods  by  which  a  con- 
test may  be  had  under  such  circumstances, 
but  it  was  not  had  in  this  case.  We  there- 
fore take  the  bill  as  we  find  it.  Of  course, 
such  speeches,  arguments,  and  remarks  as 
are  found  in  this  bill  of  exceptions  ought 
not  to  occur.  The  defendant's  life,  if  .it 
is  to  be  taken,  should  be  taken  under  the 
forms  and  solemnities  of  the  law.  Hape  is 
considered  by  our  people,  we  may  be  jus- 
tified in  saying,  as  one  of  the  heinous 
crimes,  and  one  which  seems  to  excite  our 
people  sometimes  beyond  the  bounds  of  rea- 
son, eventuating  in  the  fury  of  mob  vio- 
lence even  to  burning  at  the  stake.  There- 
fore the  prosecution  and  the  court  should 
look  well  that  the  feelings  of  the  "people" 
should  not  be  dragged  into  the  courts  and 
before  juries  in  trial  of  cases  under  charges 
of  rape.  Here  was  a  negro  charged  with 
rape  upon  an  elderly  white  woman.  Tlie 
passions  of  the  mob  feeling  were  held  up 
by  the  prosecution  in  his  speech  before  the 
jury,  and  the  jury  urged  to  convict  this 
man  to  prevent  mob  law,  and  he  appealed 
to  the  jury,  if  they  should  turn  this  defend- 
ant loose,  they  could  not  blame  the  people 
from  taking  the  law  into  their  own  hands. 
Taking  the  law  into  their  own  hands  about 
what,  and  against  whom?  Against  the  ne- 
gro if  he  was  acquitted,  or  against  the  jury 
for  acquitting  him.  The  juries  are  not  to 
try  the  accused  and  hang  him  to  keep  mobs 
from  hanging  them  or  him.  If  the  accused 
in  a  capital  case  is  to  forfeit  his  life,  it 
should  be  done  under  the  most  solemn 
forms  of  the  law.  The  court  room  and  the 
courthouse  and  the  judicial  system  are  or- 
ganized, not  to  convict  upon  mob  law  or  by 
mob  violence,  but  to  convict*  under  the  due 
process  of  law  guaranteed  by  the  Constitu- 
tion and  laws  of  our  country.  No  man's 
life,  liberty,  or  property  shall  be  taken 
except  under  due  process  of  the  law  of  the 
land.  This  is  one  of  the  solemn  guaranties 
reserved  in  the  Bill  of  Rights.  We  call 
especial  attention  to  this  sentence:  "It 
would  be  much  worse  than  convicting  an 
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innocent  man  for  you  to  turn  this  defendant 
loose,"  etc.  We  do  not  know  of  a  worse  con- 
dition that  could  possibly  arise  in  a  civilized 
community  and  in  the  enlightened  jurispru- 
dence of  this  country  than  the  proposition  to 
convict  an  innocent  man  rather  than  turn 
this  defendant  loose.  If  he  should  be  inno- 
cent, then  under  this  statement  of  the  dis- 
trict attorney  it  would  be  better  to  convict 
him  than  to  turn  him  loose  for  fear  that  in 
a  week  or  two  one  of  the  wives,  daughters, 
or  sisters  of  some  juryman  might  be  in- 
sulted. Expressions  like  this  sliould  not  be 
indulged  in  a  court  room,  and  should  not  be 
approved  by  either  the  trial  or  appellate 
court.  The  courts  of  this  country  cannot 
subscribe  as  a  part  of  its  jurisprudence  that 
it  is  better  to  convict  an  innocent  man  than 
to  return  a  verdict  of  not  guilty  against  an 
accused  person.  In  other  words,  apply  that 
directly  to  this  case:  It  would  be  worse  to 
turn  this  defendant  loose  for  fear  he  might 
ravish  somebody  else  than  it  would  be  to 
convict  him  though  he  be  innocent.  If 
prosecuting  officers  will  continue  to  make 
such  appeals  and  to  use  such  arguments,  if 
they  be  arguments,  before  a  jury,  it  will 
be  the  duty  of  thip  court  at  all  times  under 
.  such  circumstances  to  reverse  the  judgment, 
and  see  that  the  accused  is  convicted  only 
under  the  due  process  of  the  law  of  the 
land.  Branch's  Crim.  Law,  §  62;  Smith  v. 
State,  44  Tex.  Crim.  Rep.  142,  100  Am. 
St.  Kep.  840,  G8  S.  \V.  995 ;  Powell  v.  State, 
—  Tex.  Crim.  Rep.  — ,  70  S.  W.  218,  14 
Am.  Crim.  Rep.  5;  Thompson  v.  State,  33 
Tox.  Crim.  Rep.  475,  26  S.  W.  987 ;  Conn  v. 
State,  11  Tex.  App.  400;  and  other  cases 
cited  by  Mr.  Branch. 

The  judgment  is  reversed  and  the  cause  is 
remanded. 

ITarper,  J.,  and  Prendergast,  P.  J.: 

We  do  not  think  any  error  is  shown  in 
the  charge  of  the  court,  and  if  error,  it 
would  be  error  in  favor  of  the  defendant; 
but  agree  to  the  reversal  of  the  case  solely 
on  the  remarks  of  the  district  attorney. 

A  motion  for  rehearing  having  been  filed, 
Davidson,  J.,  on  February  4,  1914,  handed 
down  the  followinp  additional  opinion: 

The  state  has  filed  a  motion  for  rehear- 
ing, and  attaches  a  lot  of  affidavits  attack- 
ing a  bill  of  exceptions  found  in  the  record. 
It  is  unnecessary  to  repeat  this  bill  of  ex- 
ceptions, as  it  is  fully  set  out  and  dis- 
cussed in  the  original  opinion.  We  are  of 
opinion  there  is  no  such  merit  in  the  mo- 
tion for  rehearing  as  would  authorize  or 
require  this  court  to  change  its  ruling.  The 
affidavits  attached  to  the  motion  for  new 
trial  cannot  be  considered.  This  is  an 
appellate  court,  and  matters  of  the  charac- 
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ter  sought  to  be  brouglft  in  review  before 
this  court  are  dehors  the  record  and  not  per- 
missible. This  has  been  the  rule  in  Texas, 
and  was  thoroughly  gone  over  in  the  opin- 
ion by  Jutlgc  Harper  in  Pye  v.  State.  — 
Tex.  brim.  Rep.  --,  164  S.  W.  222.  The 
Pve  Case  has  been  followed  in  several  sub- 
sequent  decisions,  some  of  which  have  be^n 
rendered  at  the  present  term  of  the  court. 

We  are  of  opinion  that  the  bill  of  ex- 
ceptions is  sufficient  to  present  the  question 
set  forth  and  contained  in  it.  The  bill  of 
exceptions  was  presented  to  the  judge,  and 
he  refused  it,  stating  that  be  did  not  know 
what  the  remarks  of  the  district  attorney 
were,  but  that  he  knew  the  matter  was  not 
called  to  his  attention.  Based  on  this  re- 
fusal, appellant  proved  up  his  bill  by  by- 
standers. This  was  in  accordance  with  the 
statute.  It  was  filed  within  the  thirty  dap 
allowed  by  law.  There  was  no  contest  over 
it,  and  no  attempt  to  contest  it  in  the 
court  below.  That  contest  is  sought  to  be 
made  here  by  the  affidavits  connected  with 
the  motion  for  rehearing.  This  bill  of  excep- 
tions is  within  the  provisions  of  the  statute, 
and  is  almost,  if  not  identically,  the  same 
question  decided  in  Johnson  ▼.  State,  42 
Tex.  Crim.  Rep.  298,  69  S.  W.  898,  in  tn 
opinion  by  Judge  Brooks.  See  also  Branch's 
Crim.  Law,  §  52,  for  other  cases. 

The  motion  for  rehearing  is  overruled. 
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MANZA  MATSUDA,  Respt., 

V. 

JENNIE  H.  HAMMOND,  Doing  Business  a» 
Hammond  &  Company,  et  al.,  Appts. 

(77  Wash.  120,  137  Pac.  328.) 

Appeal  —  exclnslon  of  evidence  —  er- 
ror. 

1.  Exclusion  of  evidence  that  after  an 
assault  and  the  starting  away  of  the  as- 
sailant, the  victim  picked  up  a  rack  con- 
taining a  small  roll  of  wrapping  paper,  in 
an  action  to  recover  damages  for  the  as- 
sault, is  not  reversible  error,  although  the 
act  might  be  regarded  as  res  gestce, 

Note,  —  Liability  of  master  for  assault 
by  semyant  or  agent  in  collecting 
debts. 

The  master's  liability  in  such  circum- 
stances depends  upon  familiar  question 
whether  the  servant  while  making  tlie  as- 
sault was  acting  within  the  scope  of  his 
employment. 

The  seller  of  goods  is  not  liable  for  an 
assault  by  its  instalment  collector  while 
attempting  to  seize  the  goods,  where  he 
was  instructed  not  to  take  goods  when  pay- 
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Trial  ~  rcmittltar  —  permitting  verdict 
to  stand. 

2.  The  court  may  permit  a  verdict  to 
stand  on  condition  of  a  remittitur,  although 
it  finds  that  it  is  the  result  of  passion  or 
prejudice,  if  such  finding  is  based  entirely 
on  the  amount  of  the  verdict. 

Master  and  servant  —  assault  on  cus- 
tomer —  liability. 

3.  A  mercliant  is  not  liable  for  the  act 
of  his  general  manager  authorized  to  col- 
lect for  goods  sold,  or  settle  for  goods  taken 
wrongfully,  in  assaulting  a  customer  to 
whom  he  lias  gone  to  collect  for  goods  which 
he  claims  were  taken  by  the  customer,  con- 
trary to  the  contention  of  the  latter,  unless 
he  .ratifies  the  act  or  retained  the  manager 
in  his  employ  with  knowledge  that  he  was 
likely  to  commit  it. 

(December  27,  1913.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Pierce  Coun- 
ty in  plaintiff's  favor  in  an  action  to  recover 
damages  for  an  assault  and  battery.  Af- 
firmed in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Kelley  and  Ralpl> 
Woods,  for  appellants: 

There  was  no  evidence  that  Bell  had  au- 
thority to  use  unlawful  or  forceful  methods 
to  make  collections,  and  certainly  no  au- 
thority to  punish  by  personal  assault  one 
of  appellant's  debtors  who  refused  to  pay.. 
Unless  Bell  has  such  authority,  appellant  is 
not  responsible  for  his  act. 

Johanson  v.  Pioneer  Fuel  Co.  72  Minn. 
405,  75  N.  W.  719,  4  Am.  Neg.  Rep.  409; 
Collette  V.  Rebori,  107  Mo.  App.  711,  82 
S.  W.  553;  Davis  v.  HoughteUin,  33  Neb. 


ment  of  instalments  was  refused.  Fineran 
V.  Singer  Mfg.  Co.  20  App.  Div.  674,  47  N. 
yf.  Supp.  284. 

And  the  same  is  true  where  he  is  in- 
structed not  to  take  the  goods  without  the 
purchaser's  consent,  and  the  assault  is 
committed  in  an  attempt  to  seize  them 
without  such  consent.  McGrath  v.  Michaels, 
80  App.  Div.  458,  81  N.  Y.  Supp.  109. 

Likewise,  where  the  collector  had  instruc- 
tions, if  he  failed  to  get  the  amount  due, 
to  report  to  the  employer  the  reasons  for 
the  debtor's  failure  to  pay,  and  the  assault 
wns  committed  in  seizing  the  goods.  Mur- 
phy V.  Buckley  Newhall  Co.  151  App.  Div. 
520,  136  N.  Y.  Supp.  309. 

So,  a  driver  of  a  beer  wagon,  who  is  au- 
thorized to  deliver  beer  for  cash  only,  and 
who  is  himself  charged  with  the  price  of 
any  that  is  delivered  without  receiving 
cash,  but  who,  after  making  a  delivery  with- 
out obtaining  payment,  endeavors  to  col- 
lect it  the  next  day  from  the  employee  of 
the  customer,  upon  whom  he  makes  an  as- 
sault in  the  endeavor  to  collect  the  money, 
is  not  in  so  doing  acting  within  the  scope 
of  his  employment,  and  does  not  thereby 
render  his  employer  liable  for  the  assault. 
McDermott  v.  American  Brewing  Co.  105 
La.  Ann.  124,  52  L.R.A.  684,  83  Am.  St. 
Rep.  225,  29  So.  498. 

Likewise,  the  master  has  been  held  not 
liable,  because  the  servant  wns  not  acting 
within  the  scope  of  his  authority,  where  a 
collector  beat  a  third  person  to  whom  the 
debtor  referred  him  as  having  witnessed 
payment  in  full  (Callahan  v.  Hyland,  59 
111,  App.  347 )  ;  and  where  a  lock  keeper, 
before  demanding  tolls,  nssaulted  a  boat 
owner  under  the  pretext  that  they  had  not 
been  paid  (Ware  v.  Barataria  &  L.  Canal 
Co.  15  La.  169,  35  Am.  bee.  189). 

In  Haraberg  v.  Singer  Mfg.  Co.  2  N.  Y. 
Supp.  185,  a  complaint  against  a  master 
for  assault  by  his  instalment  collector,  fol- 
lowing an  altercation  concerning  nonpay- 
ment, was  held  insufficient  for  want  of  an 
allegation  that  the  assault  was  committed 
for  the  purpose  of  forwarding  the  master's 
interest  and  carrying  out  the  work  which 
1 51  L.R.A.(N.S.) 


he  was  employed  to  do,  or  that  the  act 
was  such  as  was  required  by  his  employ- 
ment. 

In  Baylis  v.  Schwalbach -Cycle  Co.  38  N. 
Y.  S.  R.  492,  14  N.  Y.  Supp.  933,  the  court 
said  that  it  matters  not  that  the  servant  ex- 
ceeded his  powers,  and  that  he  did  an  act 
that  the  master  was  not  authorized  to  do, 
so  long  as  he  acted  in  the  line  of  his  duty, 
or,  being  engaged  in  the  master's  service, 
attempted  to  perform  a  duty  which  per- 
tained, or  which  he  thought  pertained,  to 
that  service.  The  court  held  that  the  owner 
of  a  cycle  store  might  be  found  liable  for 
assault  by  a  person  at  the  time  in  charge 
of  the  store,  upon  one  to  whom  a  hirer  of  a 
cycle  turned  the  same  over  to  use  and  re- 
turn to  the  store,  and  who,  because  unable 
to  pay  the  full  charge  for  rental,  was  sub- 
jected to  the  assault. 

In  Bergman  v.  Hcndrickson,  106  Wis. 
434,  80  Am.  St.  Rep.  47,  82  N.  W.  304,  in- 
volving an  action  against  a  saloon  keeper 
for  assault  by  a  bartender  upon  the  plain- 
tiff, who  refused  to  pay  for  drinks  which 
he  had  ordered,  the  court,  while  in  effect 
conceding  that  no  recovery  could  be  had 
if  the  assault  was  personal  to  the  bartender,, 
because  committed  solely  in  resentment  of 
a  vile  epithet  applied  to  him  by  the  plain- 
tiff,— ^held  that  if  the  assault  was  com- 
mitted for  the  purpose  of  collecting  pay- 
ment for  the  liquor,  the  bartender  waa  with- 
in the  scope  of  his  employment.  The  court 
said:  ''It  was  his  method  of  performing 
the  duty  delegated  to  him,  and,  althou<;li 
the  method  may  not  have  been  either  ex- 
pressly authorized  or  even  contemplated, — 
nay,  although  it  may  have  been  expressly 
prohibited, — yet  the  master  is  liable  for 
the  damages  caused  thereby,  provided  he 
has  intrusted  to  the  servant  the  duty  he 
was  attempting  to  perform."  It  was  con- 
tended that,  although  the  bartender  may 
have  been  acting  within  the  scope  of  his 
duties,  the  master  was  not  liable  if  the 
plaintiff,  by  words  or  acts,  conducted  him- 
self in  such  an  improper  manner  as  was 
calculated  to  arouse  and  bring  on  a  per- 
sonal altercation   with  the  bartender,  and 
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582,  14  L.R.A.  737,  50  N.  VV.  765;  Meehan 
V.  Morewood,  62  Hun,  566,  5  N.  Y.  Supp. 
710;  Lytle  v.  Crescent  News  &  Hotel  Co. 
27  Tex.  Civ.  App.  530,  66  S.  W.  240;  Mur- 
phy V.  Buckley  Newhall  Co.  151  App.  Div. 
520,  136  N.  Y.  Supp.  309;  McDermott  v. 
American  Brewing  Co.  105  La.  124,  62 
L.R.A.  684,  83  Am.  St.  Rep.  225,  29  So. 
498;  Brown  v.  Boston  Ice  Co.  J  78  Mass. 
108,  86  Am.  St.  Rep.  469,  59  N.  £.  644. 

Where  the  whole  verdict  is  tainted  by 
passion  and  prejudice,  a  new  trial  should 
be  granted  as  a  matter  of  right. 

Tunnel  Min.  &.  Leasing  Co.  v.  Cooper,  60 
Colo.  390,  39  L.R.A.(N.S.)  1064,  116  Pac. 
901,  Ann.  Cas.  1912C,  604;  Clark  v.  Great 
Northern  R.  Co.  37  Wash.  537,  79  Pac. 
1108,  2  Ann.  Cas.  760. 

Facts  and  circumstances  immediately  aft- 
er the  blow  was  struck  were  admissible  as 
res  gesUr, 

McKelvey,  Ev.  277;  1  Greenl.  Ev.  14th  ed. 
p.  144;  Lambert  v.  La  Conner  Trading  & 
Transp.  Co.  30  Wash.  346,  70  Pac.  960; 
Roberts  v.  Port  Blakely  Mill  Co.  30  Wash. 
26,  70  Pac.  Ill,  12  Am.  Neg.  Rep.  372; 
Britton  v.  Washington  Water  Power  Co.  69 
Wash.  440,  33  L.R.A. (N.S.)  109,  140  Am. 
St.  Rep.  868,  110  Pac.  20. 


Messrs.  £dwin  F.  Masterson  and  Jobii 
E.  Owen,  for  respondent: 

The  testimony  offered  by  appellant  Hui* 
mond  was  immaterial  and  irrelevant 

Grant  v.  Singer  Mfg.  Co.  190  Mass.  489. 
6  L.RJ^.(N.S.)  667,  77  N.  E.  480,  20  Ssl 
Neg.  Rep.  351;  2  Street,  Foundations  ol 
Legal  Liability,  468. 

Where  the  agent  begins  a  quarrel  Trfaik 
acting  within  the  scope  of  his  agency,  ul 
immediately  follows  it  up  by  violent  a»> 
sault,  the  master  will  be  liable,  as  tbe  law 
under  the  circumstances  will  not  ondertakf 
to  say  when,  in  the  course  of  the  assault 
he  ceases  to  act  as  agent,  and  acts  upon  bis 
own  responsibility. 

New  EUerslie  Fishing  Club  v.  Stewart 
123  Ky.  8,  9  LJl.A.(N.S.)  475,  93  S.  W.  :k 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  respond^^nt 
against  the  appellants  to  recover  danu^f^ 
for  personal  injuries  re<$eived  in  an  assault 
and  battery  committed  upon  the  respond- 
ent's person  by  the  appellant  John  BelL 
For  some  time  prior  to  the  assault,  tbe 
appellant  Hammond  conducted  a  produce 
commission  business  in  the  city  of  Tacoma. 


that  the  assault  complained  of  was  wholly 
or  in  part  the  result  of  such  misbehavior 
on  the  plaintifTs  part.  But  the  trial  court 
refused  a  requested  .instruction  to  that  ef- 
fect, and  charged,  on  the  contrary,  that  if 
the  bartender  was  impelled  to  the  assault, 
whatever  words  may  have  passed,  by  a 
purpose  to  enforce  payment  of  the  liquor 
bill  that  he  was  trying  to  collect,  and  com- 
mitted the  assault  as  incidental  to  such  ef- 
forts, plaintiff  should  recover.  In  uphold- 
ing this  charge,  the  court  said  that  the  rule 
thus  laid  down  by  the  trial  court  is  sanc- 
tioned by  the  authorities,  and  that  the  ex- 
<?eption  thereto,  involved  in  the  defendant's 
contention,  in  the  case  of  misconduct  or 
verbal  provocation  on  the  part  of  the  plain- 
tiff, is  nowhere  recognized.  "Such  an  ex- 
ception," said  the  court,  "would  ignore  the 
principle  on  which  the  liability  is  founded, 
namely,  that  the  tortious  act  of  the  servant, 
when  within  the  scope  of  his  duty,  is  the 
act  of  the  master  himself.  That  being  the 
principle,  the  tort,  when  so  committed  by 
the  servant,  can  be  justified  on  no  grounds 
less  cogent  than  those  which  would  serve 
as  justification  of  the  same  act  if  com- 
mitted by  the  master." 

Collette  V.  Rebori,  107  Mo.  App.  711,  82 
S.  W.  562,  is  sufficiently  set  out  in  Matsuda 
V.  Hammond. 

Cases  involving  the  liability  of  a  car- 
rier for  an  assault  by  an  employee  upon  a 
passenger  for  nonpayment  of  fare  and  pecul- 
iar to  themselves,  and  have  been  excluded. 

It  will  also  be  observed  that,  although 
one  case  is  discussed  above  in  which  the 
servant  made  the  assault  in  seizing  goods 
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for  which  his  master  had  not  beeD  paid, 
no  attempt  has  been  made  here  to  discuss 
the  question  of  assault  in  seizing  goo<Js 
generally,  the  note  being  concerned  onh 
with  cases  in  which  the  servant  had  au- 
thority to  collect  money,  but  no  authoritr 
to  seize  the  goods.  As  to  liability  of  mas* 
ter  for  assault  by  servant  Sent  to  recover 
property,  see  the  note  to  Grant  v.  Singer 
Mfg.  Co.  .6  L.R.A.(N.S.)  567. 

As  to  responsibility  of  master  to  a  third 
person  for  acts  of  an  employee  in  attempt- 
ing to  recover  possession  of  goods  which 
he  had  delivered  at  his  own  risk  without  re- 
ceiving payment  of  charge  against  the 
same,  see  the  note  to  Steinman  v.  Baltimore 
Antiseptic  Steam  Laundry  Co.  21  L.R.A. 
(N.S.)    884. 

As  to  whether  an  assault  growing  out  of 
a  quarrel  commenced  while  the  employe 
was  acting  within  the  scope  of  his  authoritr 
may  be  regarded  as  a  personal  act  of  the 
employee  for  which  the  employer  is  not 
liable,  see  the  note  to  New  EUerslie  Fishinj 
Club  V.  Stewart,  9  L.R.A.(N.S.)  475. 

As  to  liability  of  innkeeper  or  restaurant 
keeper  for  assault  by  a  servant  upon  a 
patron,  see  the  note  to  Chase  v.  KnabH, 
12  L.R.A.(N.S.)  1166. 

As  to  liability  of  private  person  or  cor- 
poration for  acts  of  special  police  officer 
appointed  by  public  authority,  see  the  note? 
to  McKain  v.  Baltimore  k  O.  R.  Co.  23 
L.R.A.(N.S.)  289;  Pennsylvania  R.  Co.  t. 
Kelly,  30  L.R.A. (N.S.)  481;  and  Tarlor  t. 
New  York  &  L.  B.  R.  Co.  39  L.R.A.(K.S.) 
122.  L.  A.  W. 
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The  appellant  Bell  was  her  manager,  and 
At  the  time  of  the  assault  had  full  charge 
of  her  business;  Mrs.  Ha*iimond  then  being 
away  from  Tacoma  on  a  visit  to  the  eastern 
states.  The  respondent  conducted  a  fruit 
a.nd  vegetable  stall  in  the  Tacoma  public 
market.  He  traded  somewhat  extensively 
4it  Mrs.  Ilammond's  place  of  business,  al- 
ways paying  cash  for  the  produce  purchased. 
He  was  at  her  place  of  business  on  the 
evening  preceding  the  day  of  the  assault 
making  certain  purchases,  and  when  he  left 
the  appellant  Bell  conceived  the  idea  that 
he  had  carried  away  a  crate  of  strawberries 
for  which  he  had  not  paid.  Bell  told  one 
of  the  delivery  men  to  call  upon  the  re- 
spondent on  his  return  that  evening  and 
demand  payment  for  the  crate.  The  delivery 
man  on  his  return  reported  that  he  was  not 
able  to  collect  the  amount  demanded,  as  the 
respondent  denied  taking  the  berries.  The 
appellant  Bell  on  the  next  day  went  himself 
to  the  respondent's  place  of  business  and 
demanded  that  the  respondent  pay  for  the 
berries,  telling  him  that  if  he  did  not  pay 
for  them  at  once  he  would  have  him  arrest- 
ed for  larceny.  The  respondent  again  de- 
nied taking  the  berries,  and  during  the 
altercation  which  followed  Bell  became  abus- 
ive, whereupon  the  respondent  told  him  to 
go  away.  Bell  then  struck  him  in  the  face 
with  his  fist,  breaking  his  nose,  and  causing 
it  to  bleed  somewhat  freely.  After  striking 
the  blow.  Bell  immediately  left  the  place, 
going  back  to  his  employer's  place  of  busi- 
ness. The  injury  caused  the  respondent 
some  sufTering,  kept  him  away  from  his 
place  of  business  for  some  three  weeks, 
and  left  his  nose  deformed.  On  the  trial  of 
the  action  the  jury  returned  a  verdict  in 
tlie  respondent's  favor  for  the  sum  of  $556. 
A  motion  for  a  new  trial  was  filed,  on  the 
hearing  of  which  the  court  held  the  verdict 
excessive,  and  gave  the  respondent  an  option 
to  take  a  judgment  for  $400  or  submit  to 
a  new  trial,  reciting  in  its  order  that  the 
verdict  "appeared  to  have  been  given  under 
the  influence  of  passion  and  prejudice."  The 
respondent  accepted  the  first  alternative, 
and  judgment  was  entered  in  his  favor  for 
$400  against  both  appellants. 

The  appellants  first  assign  that  the  court 
erred  in  the  exclusion  of  evidence.  A  wit- 
ness on  behalf  of  the  appellants  testified 
that,  after  Bell  had  struck  the  respondent, 
the  respondent  picked  up  a  paper  rack  on 
which  there  was  a  small  roll  of  wrapping 
paper,  when  he  was  seized  by  someone  stand- 
ing near.  On  motion  of  the  respondent,  this 
evidence  was  withdrawn  from  the  jury  on 
the  ground  of  immateriality.  The  appel- 
lants argue  that  it  was  a  part  of 'the  res 
gestfe,  and  hence  its  exclusion  is  error  under 
all  circumstances.  But  the  rule  is  not  thus 
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broad.  While  matters  pertaining  to  the  res 
gesiw  are  usually  admissible,  they  must 
bear  some  material  relation  to  the  principal 
fact  in  question  before  it  is  error  to  exclude 
them.  When  they  are  not  closely  related, 
the  court  may  exercise  a  discretion  in  their 
admission  or  exclusion,  and  its  ruling  will 
be  reviewed  for  error  only  when  it  is  evi- 
dent that  its  ruling  has  operated  to  tlie 
prejudice  of  the  complaining  party.  Under 
the  facts  disclosed  by  the  record,  we  are 
unable  to  say  that  the  court  did  not  proper- 
ly exercise  its  discretion  in  this  instance. 
Prior  to  the  commission  of  the  act  attempted 
to  be  shown,  the  assault  and  battery  had 
been  completed,  and  the  appellant  had  start- 
ed away  from  the  scene.  The  respondent's 
subsequent  conduct  could  hardly  be  so  close- 
ly related  to  the  principal  question  in  issue 
as  to  make  its  exclusion  reversible  error. 

It  is  next  assigned  that  the  court  erred 
in  refusing  to  set  aside  the  verdict  after  it 
found  that  the  verdict  appeared  to  have 
been  entered  under  the  influence  of  passion 
and  prejudice.  Unquestionably,  the  court 
could,  without  committing  reversible  error, 
have  set  the  verdict  aside  and  granted  a 
new  trial  for  the  reason  assigned,  but  under 
our  practice  it  was  not  compulsory  upon  it 
to  do  so.  From  the  order  as  a  whole  it  is 
evident  that  the  judge  was  led  to  the  belief 
expressed  in  the  order  solely  because  of  the 
size  of  the  verdict,  as  he  found  no  fault 
with  the  conclusion  of  the  jury  that  the 
respondent  was  entitled  under  the  evidence 
to  some  recovery.  It  was  therefore  within 
his  province  either  to  grant  a  new  trial 
unconditionally,  or  to  grant  it  on  the  con- 
dition that  the  respondent  refused  to  accept 
a  judgment  in  such  sum  as  he  conceived  the 
jury  were  warranted  in  finding  as  compen- 
sation for  the  injury.  In  so  far  therefore 
as  the  judgment  affects  the  appellant  Bell, 
we  find  no  reversible  error  in  the  record. 

On  behalf  of  the  appellant  Hammond, 
the  additional  contention  is  made  that  the 
appellant  Bell,  when  he  assaulted  and  beat 
the  respondent,  was  not  acting  within  the 
scope  of  his  authority.  This  contention  we 
think  is  well  founded.  The  authority  of 
Bell  as  shown  in  the  record  was  to  act  as 
general  manager  of  Mrs.  Hammond's  busi- 
ness. This  grant  of  authority  would  un- 
questionably authorize  Bell  to  make  collec- 
tions for  goods  sold  from  her  place  of  busi- 
ness, and  to  exact  settlements  for  goods 
wrongfully  taken  therefrom,  but  it  would 
not,  without  something  more,  render  her 
liable  for  unlawful  acts  of  Bell  committed 
while  making  such  collections  or  settle- 
ments. An  employer  is  liable  for  the  un- 
lawful and  criminal  acts  of  his  employee 
only  when  he  directly  authorizes  them,  or 
ratifies  them  when  committed,  or,  perhaps, 
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continues  an  employee  in  his  employment 
after  he  has  knowledge  that  the  employee 
has  committed,  or  ia  liable  to  commit,  un- 
lawful acts  while  in  the  pursuit  of  his  em- 
ployer's business.  The  liability  does  not 
arise  from  a  mere  contract  of  employment 
to  do  a  legitimate  and  lawful  act. 

In  Johanson  v.  Pioneer  Fuel  Co.  72  Minn. 
405,  75  N.  VV.  719,  4  Am.  Neg.  Rep.  409, 
the  corporation  owned  a  coal  dock  in  the 
city  of  Duluth,  where  it  stored,  cared  for, 
and  handled  coal,  which,  in  the  course  of 
its  butiness,  it  sold  to  its  customers.  It 
employed  a  person  to  attend  to  its  business 
at  the  dock,  and  the  employee  sold  a  ton 
of  coal  to  a  purcliaser  who  took  a  part  of 
it  away  at  two  diiferent  times.  When  the 
purchaser  returned  for  the  remainder,  the 
employee  charged  him  with  having  procured 
larger  sacks  than  he  had  at  first  used,  and 
of  wrongfully  att(>mpting  thereby  to  obtain 
more  coal  than  lie  was  entitled  to.  This 
the  purchaser  denied,  whereupon  the  em- 
ployee became  enraged  and  assaulted  and 
beat  the  purchaser.  The  assault  and  beat- 
ing were  held  to  be  an  independent  tort  on 
the  part  of  the  employee,  not  within  the 
scope  of  his  employment,  and  one  for  which 
the  employer  was  not  liable.  In  the  course 
of  the  opinion  the  court  said:  '*Tbe  time 
and  place  of  the  transaction  in  this  case  do 
not  constitute  the  test  of  the  master's  lia- 
bility. In  order  to  hold  the  master  liable, 
the  act  causing  the  injury  must  pertain  to 
the  duties  which  the  servant  was  employed 
to  perform.  When  the  relation  of  master 
and  servant  ceases,  all  liability  for  the  act 
of  the  persons  employed  ceases  also.  Wood, 
Mast.  &  S.  538.  And  the  test  of  liability  of 
the  master  depends  upon  the  question:  wheth- 
er the  injury  was  committed  by  the  au- 
thority of  the  master,  expressly  conferred 
or  fairly  implied  from  the  nature  of  the 
employment  and  the  duties  incident  to  it. 
Id.  535.  We  hold  that  the  assault  by  Mc- 
Kec  upon  plaintifT  was  an  independent  tort, 
for  which  the  Pioneer  Fuel  Company  was 
in  no  way  liable;  that  the  bald  statement 
in  the  complaint  that  it  was  done  by  the 
servant  while  in  the  course  of  his  employ- 
ment is  not,  taken  in  connection  with  the 
other  facts  stated  in  the  complaint,  suf- 
ficient to  charge  the  master.  Campbell  v. 
Northern  P.  R.  Co.  51  Minn.  488,  53  N.  W. 
768." 

In  Collette  v.  Rebori,  107  Mo.  App.  711, 
82  S.  W.  552,  Rebori  employed  one  Sansone 
as  his  agent  for  collecting  bills.  An  ac- 
count against  Collette  which  Collette  dis- 
puted was  given  him  to  collect.  In  en- 
deavoring to  make  the  collection,  the  aj^ent 
got  into  an  altercation  with  the  debtor, 
during  the  course  of  which  he  assaulted  and 
beat  him.  It  was  held  that  the  employer 
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I  was  not  liable;  the  court  saying:  "The 
best  considered  cases  hold  that  the  master 
is  liable  to  third  persons  tor  the  negligent, 
fraudulent,  or  tortious  acts  of  his  agent  or 
servant  when  it  is  shown  that  the  nsriX 
or  servant  was  acting  within  the  scop«'  of 
his  employment,  and  that  the  act  coo.- 
plained  of  was  done  as  a  means  or  for  the 
purpose  of  doing  the  work  assigned  him 
by  the  master.  To  assault  and  beat  x 
debtor  is  not  a  recognized  or  usual  mt'an^ 
resorted  to  for  the  collection  of  a  debt,  ncr 
is  it  one  likely  to  bring  about  a  settlemert 
of  a  disputed  account.  The  evidence  sbo\%> 
that,  when  plaintifT  returned  to  the  store 
for  the  purpose  (as  he  says)  of  amicably 
settling  the  disputed  account,  and  njac*» 
known  to  Sansone  his  purpose,  Sansone  did 
not  take  up  the  settlement  of  the  accoun: 
with  him,  but  without  the  least  provocattort 
assaulted  and  beat  him,  not  for  the  purptjH' 
of  settling  or  collecting  the  account,  but  to 
gratify  his  private  malice  against  the  plain- 
tiff. He  was  not  therefore  about  his  ma:«- 
ter's  business  nor  acting  within  the  scope 
of  any  authority  delegated  to  him  by  de- 
fendant. For  these  reasons  the  rule  of  re- 
spondeat superior  does  not  apply."  To  the 
same  effect  are  the  cases  of  Meehan  v.  More- 
wood,  52  Hun,  566,  5  N.  Y.  Supp.  710; 
Lytic  v.  Crescent  News  &  Hotel  Co.  27  Tex. 
Civ.  App.  530,  66  S.  VV.  240;  Murphy  v. 
Buckley  Newhall  Co.  151  App.  Div.  520, 
136  N.  Y.  Supp.  309;  Brown  v.  Boston  Ice 
Co.  178  Mass.  108,  86  Am.  St.  Rep.  469, 
59  N.  £.  644.  See  also  from  this  court, 
Thorburn  v.  Smith,  10  Wash.  482,  39  Pae. 
124;  Linck  v.  Matheson,  63  Wash.  593,  116 
Pac.  282. 

Cases  cited  from  this  and  other  courts, 
holding  common  carriers  liable  for  assaults 
committed  upon  the  persons  of  passengen^ 
by  the  carrier's  employees  while  in  the 
course  of  transportation,  rest  on  a  different 
principle,  and  are  not  in  point.  Carriers 
owe  to  their  passengers  the  nondelegable 
duty  of  protecting  them  not  only  from  as- 
saults by  their  own  employees,  but  from  the 
assaults  of  persons  generally.  The  rule 
rests  upon  principles  of  public  policy,  not 
on  the  relation  of  employer  and  employee. 
On  the  same  principle,  our  own  case  of 
Chase  v.  Knabel,  46  Wash.  488,  12  L.RA. 
(N.S.)  1155,  90  Pac.  642,  is  distinguished 
from  the  case  at  bar. 

The  cases  cited  holding  an  employer  lis- 
ble  for  the  acts  of  an  agent  employed  to 
retake  articles  sold  on  conditional  bills  of 
sale,  which  nave  not  been  paid  for  accord- 
ing to  the  contract  of  sale,  are  not  so  easily 
distinguished  on  principle.  The  liabilitr 
seems  to  be  made  to  rest  on  the  peculiar 
character  of  the  employment,  which  from  its 
nature  is  liable  to  create  disputes  and  con- 


MATSUDA  V.  HAMMOMD. 


U23 


^ijuent  breaches  of  the  peace.  But  without 
ispecially  reviewing  the  cases,  we  think  they 
may  be  regarded  as  exceptions  to  the  gen- 
eral rule  announced,  rather  than  as  estab- 
lishing a  contrary  rule. 

The  judgment  is  affirmed  as  to  the  appel- 
lant Belly  and  reversed  and  remanded,  with 
instructions  to  dismiss  as  to  the  appellant 
Hammond. 

Crowy  Ch.  J.,  and  Mount,  Parker,  and 
Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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(—  Cal.  — ,  139  Pac.  815.) 

Trover  *-  mistake  as  to  value  of  prop- 
erty —  effect  on  liability. 
That  a  purchaser  of  property  who,  upon 
taking  possession,  disposed  of  barrels  of  a 
tenant  found  on  the  premises,  thought  they 
were  more  rubbish,  does  not  relieve  him 
from  liability  for  the  full  amount  of  loss 
in  caso  they  were  in  fact  filled  with  valuable 
raatiTial. 

(March  11,  1914.) 

VPPEAL    by    plaintiff    from    a    nonsuit 
granted  by  the  Superior  Court  for  San 
Diego  County  in  an  action  brought  to  re- 
cover   damages   for   alleged   unlawful    con- 
version of  wine.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  S.  Torrance  for  appellant. 
Messrs.  Haines  &  Haines  for  respond- 
ent. 

ITensIiaw.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  to  recover  from  defendant 
the  sum  of  $2,000  damages  suffered  by  him 
by  reason  of  the  unlawful  conversion,  by  de- 
iendant,  of  some  200  barrels  of  plaintiff's 
wine.  A  nonsuit  was  granted  upon  the 
ground  that  plaintiff  had  failed  to  prove  a 


sufficient  case  for  the  jury,  and  from  the 
judgment  which  followed  he  appeals. 

The  primary  and  essential  consideration 
therefore  is,  What  facts  did  plaintitl'  by 
his  evidence  establish?  He  showed  that  his 
wine  was  stored  in  barrels  in  the  cellar  of 
a  buildirg  situated  at  Twelfth  and  K  streets 
in  the  city  of  San  Diego.  There  were  about 
210  barrels  of  wine,  and  some  empty  barrels. 
He  rented  the  whole  building  from  Judge 
Mouser,  the  agent  of  tlie  owner,  but  used 
only  the  cellar.  Subsequently  Judge  Mouser 
leased  the  whole  building  to  the  Sanitary 
Laundry  Company,  and  thereafter  the  plain- 
tiff paid  rent  for  the  use  of  the  cellar  to 
the  laundry  company.  He  was  a  stockholder 
in  the  laundry  company,  and  the  laundry 
company  was  paying  dividends.  In  practice 
the  laundry  company  deducted  the  amount 
of  the  rent  from  the  dividends  due  to  plain- 
tiff upon  his  stock.  The  wine  was  stored  in 
a  room  in  the  cellar,  which  room  plaintiff 
kept  locked.  The  empty  barrels  were  near 
the  door,  the  filled  barrels  in  tiers  along  the 
wall.  Plaintiff  lived  in  the  country,  visited 
San  Diego  about  twice  a  month,  and  upon 
the  occasion  of  each  visit  looked  after  his 
wine.  Once  a  year  he  racked  it  off.  It  was 
sound  wine,  seven  years  old,  and  of  the 
value  alleged.  During  the  tenancy  of  the 
Sanitary  Laundry  Company  Judge  Mouser 
sold  the  property  to  the  defendant  Scott. 
Mr.  Scott  was  informed  of  the  tenancy  of 
the  laundry  company  at  tiie  time  of  the  sale, 
.and  also  of  the  fact  that  plaintiff  was  a 
'subtenant  of  the  laundry  company,  paying 
rent  to  it  for  the  use  of  the  cellar.  "It  is 
my  recollection,"  testifies  Judge  Mouser, 
"that  I  informed  Mr.  Scott  that  Mr.  Poggi 
was  occupying  those  basement  rooms  and 
had  been  paying  the  laundry  company  $2, 
and  that  he  could  have  the  rent  from 
August  1,  1908."  Poggi  was  not  informed 
of  this  change  in  ownership.  In  due  course 
the  laundry  company  vacated  the  premises, 
Poggi's  wine  remained  in  the  cellar,  and 
he,  himself,  knowing  nothing  of  the  change 
of  ownership,  understood  that  he  was  liable 
for  his  rent  of  $2  per  month  to  Judge 
Mouser.  In  November,  1909,  Mr.  Daneri, 
a  friend  of  plaintiff's,  phoned  to  him  at 
the  latter's  home,  about  15  miles  from  San 
Diego,  asking  him  if  he  still  owned  the  wine, 
and  telling  him  that  it  was  being  carted  off, 


Xote.  —  While  it  seems  to  be  well  settled 
that  the  essence  of  conversion  is  the  wrong- 
ful deprivation  of  an  owner  of  his  property 
(38  Cyc.  2007),  and  that,  as  stated  in  Poggi 
V.  Scott,  "neither  good  nor  bad  faith, 
neither  care  nor  negligence,  neither  knowl- 
edge nor  ignorance,  are  of  the  gist  of  the 
action"  (see  also  38  Cyc.  2011),  no  case 
has  been  found,  aside  from  PooGi  v.  Scott, 
npon  the  question  of  mistake  as  to  the  char- 
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acter  or  value  of  property,  as  affecting  lia- 
bility for  the  conversion  thereof.  Upon 
this  point,  however,  the  decision  in  Poggi 
V.  Scott  seems  clearly  to  be  correct,  under 
the  general  rules  above  stated,  as  no  mis- 
take of  this  kind  could  have  any  bearing 
upon  the  primary  question  as  to  the  owner's 
wrongful  deprivation  of  his  property,  which 
renders  the  wrongdoer  liable  in  trover  for 
the  conversion  thereof.  A.  C.  VV. 
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and  that  it  would  be  better  for  him  to  come 
to  town  and  see  about  it.  Poggi  came  to 
town  the  next  day,  found  that  his  wine  had 
been  carried  away,  and  went  immediately  to 
Judge  Mouaer  to  ask  about  it.  Then  for 
the  firet  time  he  knew,  being  informed  by 
Judge  Mouser,  that  the  latter  no  longer  had 
any  connection  with  the  property,  and  that 
it  had  been  sold  to  the  defendant.  Plain- 
tiff immediately  called  upon  defendant,  and 
was  by  him  told  that  he  knew  nothing 
about  the  wine,  but  that  he  had  sold  some 
old  barrels  in  the  cellar.  It  appears  that 
a  fraud  and  theft  had  been  perpetrated  in 
the  following  manner,  and  this  is  the  testi- 
mony of  the  defendant:  Two  Italians,  Ber- 
nardini  and  Ricci,  called  upon  him  and  told 
him  that  there  were  some  empty  barrels  in 
the  cellar  of  his  laundry  building  which 
they  desired  to  buy.  Scott  replied  that  he 
did  not  know  that  there  were  any  barrels 
there,  and  made  an  appointment  with  them 
to  visit  the  place  the  next  day.  He  did  so, 
meeting  Bernardini  alone.  Bernardini  took 
him  to  where  the  barrels  were  stored. 
There  was  no  lock  on  the  door,  and  exposed 
to  view  were  a  number  of  broken  barrels, 
*'back  further  were  some  more  barrels,  ap- 
parently whole.  I  went  back  and  tapped 
them,  and  so  far  as  I  could  discover  they 
were  empty."  He  told  Bernardini  that  he 
knew  nothing  of  the  value  of  the  barrels, 
and  asked  what  they  were  worth.  Ber- 
nardini said  they  were  worth  $10  or  $15.  He 
regarded  the  barrels  as  old  junk,  and  told 
him  that  he  would  sell  them  for  $13,  pro- 
vided Bernardini  would  clean  the  whole 
cellar  out.  "I  said,  further,  that  I  would 
sell  him  those  barrels  for  $15,  but  if  any- 
thing should  be  in  the  barrels,  the  trade 
should  be  different,  to  which  Mr.  Bernardini 
consented."  "The  thought  just  came  in  my 
mind  that  possibly  upon  going  into  the 
thing  there  might  be  something  there,  and, 
there  being  anything  in  them,  you  would 
not  expect  to  sell  them  at  that  price, — ^that 
was  all,  and  he  so  understood."  Bernardini 
and  his  companions  carted  off  the  wine  in 
barrels  and  shipped  it  away.  They  were 
arrested,  and  it  was  upon  their  preliminary 
examination  that  defendant  gave  the  testi- 
mony above  referred  to  and  quoted  from. 
This,  with  sufficient  detail,  presents  the 
case  of  the  plaintiff. 

In  support  of  the  nonsuit  respondent  ar- 
gues that  Scott  thought  he  was  disposing 
of  so  much  junk  or  rubbish  in  the  form  of 
barrels;  that  therefore  he  cannot  be  held 
for  the  conversion  of  full  barrels  of  wine,  or 
for  the  value  of  wine  in  barrels.  Further 
it  is  said  that  it  is  fallacious  to  argue  that 
the  loss  of  the  wine  was  the  consequence 
of  any  act  of  Scott,  or  that  any  act  of 
Scott  produced  it,  or  that  there  was  any 
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chain  of  connection,  broken  or  nnbrofco, 
between  Scott's  act  and  the  injury  to  Pog^., 
or  that  the  loss  to  Poggi  of  his  wine  ^m 
the  result,  proximate  or  otherwise^  of  asj 
Act  of  Scott,  or  that  Scott's  act  cau^eti  ii 
in  any  sense  at  all. 

If  respondent's  premises,  as  here  stare>I 
are   correct,   the  conclusion   of  his  noD>u- 
bility  is  unassailable.    But  are  they  correct : 
The  foundation  for  the  action  of  conver«i<je 
rests  neither  in  the  knowledge  nor  th«  in- 
tent of  the  defendant.     It  rests  upon  iU 
unwarranted  interference  by  defendant  \^iik 
the  dominion  over  the  property  of  the  pLiic 
tiff,  from  which  injury  to  the  latter  rer^ult;. 
Therefore    neither    good    nor    bad    fa  it  a. 
neither  care  nor  negligence,  neither  kmiwi- 
edge  nor  ignorance,  are  of  the  gist  of  i^ 
action.    "The  plaintiff's  right  of  redress  to 
longer  depends  upon   his  showing,  in  msj 
way,    that   the   defendant   did   the  act  a 
question  from  wrongful  motives,  or,  general- 
ly speaking,  even  intentionally;  and  hfti(t 
the  want  of  such  motives,  or  of  intention. 
is  no  defense.     Nor,   indeed,  is  negligeoef 
any  necessary  part  of  the  case.    Here,  th«i:. 
is  a  class  of  cases  in  which  the  tort  con- 
sists in  the  breach  of  what  may  be  callec 
an  abEolute  duty;  the  act  itself  (in  eoiC'e 
cases  it  must  have  caused  damage)  is  unlaw- 
ful  and  redreasible  as  a  tort.     1  Bige!v«, 
Torts,  p.  6.    And  says  Judge  Cooky  (Cubit 
v.  CDett,  51  Mich.'  347,   16  N.  W.  679  : 
"Absence  of  bad  faith  can  never  excuse  a 
trespass,  though  the  existence  of  bad  filth 
may    sometimes    aggravate    it.     EveryoDe 
must  be  sure  of  his  legal  right  when  be  in- 
vades the  possession  of  another."   And  with- 
out   further    quotation,    reference  may  be 
made  to  1  Street,  Foundations  of  Legal  Lia- 
bility, pp.  231  et  seq.;  38  Cyc,  2015:  Hor- 
ton   V.   Jack,  4   Cal.   Unrep.  758,  37  P«c 
G53,  8.  c.  126  Cal.  526,  58  Pac.  1051:  BuJd 
V.  Multnomah  Street  R.  Co.  12  Or.  271. 33 
Am.  Rep.  355,  7  Pac.  99;  Boiling  v.  Kiri}, 
24  Am.  St.  Rep.  795,  Prof.  Freeman's  note; 
Isle  Royale  Min.  Co.  v.  Hertin,  37  Mich. 
332,  26  Am.  Rep.  520;  Galvin  v.  Bacon.  11 
Me.  28,  25  Am.  Dec.  258;  l>onahue  t.  Ship- 
pee,  15  R.  I.  453,  8  Atl.  541;  Hobart.  f. 
Hagget,  12  Me.  67,  28  Am.  Dec.  159;  Dati* 
v.  Tacoma  R.  &  Power  Co.  35  Wash.  203. 
66  L.R.A.  802,  77  Pac.  209,  16  Am.  Nf? 
Rep.  621 ;  Cook  v.  Monroe,  45  Neb.  349.  63 
N.  W.  800 ;   Gibbs  v.  Chase,  10  Mass.  12S. 

In  consonance  with  the  principles  of  Uv 
thus  declared,  no  question  can  arise  of  the 
defendant's  responsibility  under  the  evi- 
dence. Conceding  all  that  may  be  arjru* -1  ^ 
to  the  absence  of  improper  motives  on  thf 
part  of  the  defendant,  the  all-import;rii 
fact  yet  remains,  under  his  own  testimcnj. 
that  he  sold  barrels  that  did  not  bo!on?  to 
him,  and  which  did  with  their  content*  ^^ 
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long  to  the  plaintiff.    That  he  did  not  know 
that    the    barrels   contained   wine   did   not 
excuse  his  conduct.     He  had  no  legal  right 
to  sell  the  barrels  whether  or  not  they  con- 
tained wine.    He  was  exercising  an  unjusti- 
fiable and   unwarranted  dominion  and  con- 
trol over  the  property  of  another,  and  from 
his  acta   great  loss  resulted  to  that  othei. 
If  he  did  not,  in  fact,  know  that  the  barrels 
contained  wine,  at  least  his  suspicions  were 
aroused    that  they  were  not  empty,  as  is 
evidenced  -  by  his   statement  to  Bernardini 
that  if  the  barrels  were  not  empty  and  did 
contain  something,  they  would  make  a  dif- 
ferent bargain.     And  while  the  conduct  of 
the  defendant  as  thus  established  was  suf- 
ficient to  make  him  liable  for  this  tortious 
act  of   dominion  over  the  property  of  an- 
other, there  is  the  added  fact  in  the  testi- 
mony of  Judge  Mouser  that  the  defendant 
was    informed   by   him  of  the  tenancy   of 
plaintiff  and  ownership  of  the  barrels  and 
of   the    wine,   and   that   they  were   in   the 
cellar  of  the  building  which  defendant  had 
purchased. 

An  appellate  court  is  always  reluctant  to 
review  evidence  the  primary  duty  of  weigh- 
ing which  rests  witii  a  jury.  It  does  so 
only,  as  here,  under  compulsion.  The  views 
which  it  is  forced  to  express  are  not  to  be 
taken  as  conveying  anything  beyond  what 
the  necessities  of  the  consideration  require. 
So  here,  those  views  are  to  be  considered 
as  expressing  merely  this  court's  conviction 
that  the  evidence  offered  by  plaintiff  de- 
manded the  consideration  of  the  case  by 
the  jury,  and  that  the  trial  court  was  there- 
fore in  error  in  withholding  that  considera- 
tion from  the  jury  and  in  granting  a  non- 
suit. 

The  judgment  appealed  from  is  therefore 
reversed. 

We  concur:     Melvin,  J.;  liorigan,  J. 
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RE  ESTATE  OP  GEORGE  STRACHAN 
CAREY,   Deceased. 

RICHARD  JOHN  CAREY,  Appt., 

V. 

RICHARD  PRICE. 
(—  Colo.  —,  136  Pac.  1175.) 

Wills  «>  probate  *  proof  of  signature. 

1.  The  failure  of  attesting  witnesses  to 
remoraber  whether  a.  will  bore  testator's 
signature  or  not  at  the  time  of  its  attesta- 
tion will  not  preclude  its  probate,  where 
the  statute  makes  the  will,  and  not  the 
8i{»Tiature  of  the  testator,  the  subject  of 
attestation  and  acknowledgment. 
51  L.R.A.(N.S.) 


Same  —  supplying  proof  of  signature  by 
circumstantial  evidence. 

2.  Where,  owinff  to  the  failure  of  the 
memory  of  the  subscribing  witnesses,  after 
the  lapse  of  a  long  time,  it  is  impossible 
to  obtain  direct  testimony  that  the  testator's 
signature  was  attached  to  his  will  at  the 
time  of  its  attestation,  resort  may  be  had 
to  circumstances  to  supply  the  deficiency; 
and  the  uncontradicted  testimony  of  one  of 
the  witnesses  that  the  testator  came  into 
the  room  where  the  witnesses  were  with 
pen,  ink,  and  the  paper  in  his  hand,  sat 
down  for  a  moment  at  the  table,  arose,  and,, 
handing  the  pen  to  the  first  witness,  said 
it  was  his  will  and  asked  them  to  sign  it,, 
is  sufficient  to  this  end. 

Same  —  undue  influence  —  insufficiency 
of  evidence. 

3.  Where  all  that  the  evidence  discloses 
as  to  the  alleged  undue  influence  exerted  by 
the  chief  beneficiary  of  a  will  was  that  he 
was  a  warm  personal  friend  of  the  testator, 
and  transacted  considerable  business  for 
him,  and  that  they  visited  one  another  fre- 
quently, the  court  is  warranted  in  directing 
tne  jury  to  find  against  the  contestant. 

Same  —  capricious  disposition. 

4.  A  will  cannot  be  said  to  be  unnatural 
and  capricious  because  the  bulk  of  testator's 
estate  is  left  to  an  intimate  friend  instead 
uf  to  a  brother  in  a  distant  country,  with 
whom  testator  had  no  communication  for 
forty  years,  and  who  he  said  had  done 
him  a  great  wrong. 

(December  1,  1913.) 

APPEAL  by  contestant  from  a  decree  of 
the  District  Court  for  Adams  County 
affirming  a  decree  of  the  County  Court  ad- 
mitting to  probate  the  will  of  George  Stra- 
chan  Carey,  deceased.     Affirmed. 

Tlie  signatures  appeared  upon  the  will  as 
follows : 

George  S.  Carey 
Witnessed  by 

William  Topham 
Sumpter  Patterson. 

Note,  —  Proof  of  will  where  attesting 
witnessed  have  forgotten  circum- 
stances attending  its  execution. 
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The  further  facts  are  stated  in  the  opin- 
ion. 

Messrs.  Frank  Prestidgre,  Georg^e  li. 
Hodges,  and  George  A.  Garard  for  ap- 
pellant. 

Messrs.  £dward  Ring  and  Harrie  M. 
Humphreys,  for  appellee: 

There  was  due  execution  of  the  will. 

Hobart  v.  Hobart,  164  HI.  610,  45  Am. 
St.  Rep.  151,  39  N.  E.  581;  Harp  v.  Parr, 
168  111.  459,  48  N.  E.  113;  Gould  v.  Chicago 
Theological  Seminary,  189  111.  282,  59  N. 
E.  536;  Webster  v.  Yorty,  194  111.  408,  62 
N.  E.  907;  Re  Barry,  219  111.  391,  76  N.  E. 
577;  Illinois  Masonic  Orphans'  Home  v. 
Gracy,  190  111.  95,  60  N.  E.  194;  CanaUey 
V.  Canatsey,  130  111.  397,  22  N.  E.  595; 
More  V.  More,  211  111.  268,  71  N.  E.  988; 


Mead  v.  Presbyterian  Church,  229  IlL  5SS, 
14  L.R.A.(N.S.)  255,  82  X.  E.  371,  11  Ana. 
Cas.  426;  Abbott  v.  Abbott,  41  Micfa.  540. 
2  N.  W.  810;  HoUoway  v.  Galloway,  51 
111.  159;  Elston  y.  Montgomery,  242  HI 
348,  26  L.R.A.(N.S.)  420,  90  N.  E.  3: 
Dickie  v.  Carter,  42  111.  376;  Brownfield  t. 
Brownfield,  43  111.  147;  Allison  t.  AUi^oc, 
46  111.  61,  92  Am.  Dec  237 ;  Re  Shapter,  ^ 
Colo.  578,  6  L.R.A.(NJS.)  575,  117  Am.  S^t 
Rep.  216,  85  Pac.  688;  United  States  Fide! 
ity  &  G.  Co.  V.  People,  44  Colo.  557,  J"* 
Pac.  828;  International  Trust  Co.  \.  Az 
thony,  45  Colo.  474,  22  LJLA.(NJS.)  ]JHj1 
101  Pac.  781,  16  Ann.  Cas.  1087;  Schou!*T 
Wills,  1900,  ed.  p.  347,  note,  2;  Huckvalt* 
Goods,  L.  R.  1  Prob.  &  D.  375,  36  L.  J. 
Prob.  N.   S.   84,    16   L.   T.   N.   S.  434.  16 


J.  IfUroductory, 

The  fundamental  rule  on  this  subject  is 
that  the  proof  of  the  execution  of  a  will 
does  not  depend  upon  the  memory  of  the 
subscribing  witnesses. 

And  it  is  a  general  rule  that  the  validity 
of  the  execution  of  a  will  may  be  shown  by 
other  evidence  than  that  of  the  subscribing 
witnesses. 

In  Illinois,  however,  the  peculiar  statute 
is  construed  as  limiting  the  evidence  allow- 
able in  the  probate  court  to  that  of  the  sub- 
scribing witnesses,  unless  they  are  dead  or 
their  testimony  cannot  be  procured. 

This  note  does  not  deal  with  the  questions 
as  to  what  the  statutory  requirements  are, 
or  from  what  definitely  proven  circum- 
stances their  observance  may  be  inferred.  It 
is  intended  to  include  only  cases  where  the 
attempt  to  prove  execution  encounters  im- 
perfect or  erroneous  memory  on  the  part  of 
the  subscribing  witnesses.  Thus,  the  gen- 
eral questions  of  presumption  omnia  ease 
rite  acta  where  there  is  or  where  there  is 
not  an  attestation  clause  are  not  here  gen- 
erally discussed.  It  is,  of  course,  often  difii- 
cult  to  draw  the  line  between  lack  of  mem- 
ory and  failure  to  observe  the  facts  of  execu- 
tion as  they  occur,  and  some  cases  may  be 
included  which  involve  failure  of  observation 
rather  than  of  memory. 

The  arrangement  of  many  cases  under 
what  is  hardly  more  than  a  single  legal 
proposition  is  necessarily  arbitrarj*.  Al- 
most every  probate  case  involving  defective 
recollection  has  several  features  or  elements 
bearing  more  or  less  upon  the  result,  and 
it  is  often  difficult  to  say  which  of  several 
features  of  a  case  has  had  the  greatest 
influence  in  the  decision. 

Cases  where  the  statute  does  not  require 
that  the  will  be  witnessed  are  excluded,  as  are 
also  cases  concerning  lost  or  destroyed  wills. 

For  proof  of  signature  of  a  testator  by  a 
mark  where  the  subscribing  witnesses  are 
forgetful,  see  note  to  Wienecke  v.  Arbin, 
44  L.R.A.  145;  as  to  necessity  of  attesta- 
tion clause  to  will,  see  tne  note  to  Mead  v. 
Presbyterian  Church,  14  L.R.A.  (N.S.) 
255;  as  to  necessity  of  procuring  deposition 
51  L.R.A.(N.S.) 


of  attesting  witnesses  to  will,  who  are  W 
yond  the  jurisdiction  of  the  court,  see  iiotr 
to  Wells  V.  Thompson,  47  LJl.A.(N.>.» 
722;  as  to  necessity  that  witnesses  see  t» 
tor  sign  or  that  they  see  his  signature,  s«c 
note  to  Dougherty  v.  Crandall,  38  L.}?^! 
(N.S.)  161;  for  the  question  whether  th*' 
competency  of  an  attesting  witness  to  t 
will  is  to  be  determined  as  of  the  tira^- 
of  attestation  or  of  probate,  see  note  to 
Bruce  v.  Shuler,  35  L.R.A.  N.S.)  686. 

J".  General  rule. 

As  heretofore  stated,  the  fundamental 
rule  on  this  subject  is  that  the  proof  ot 
the  execution  of  a  will  does  not  depend  i]j>od 
the   memory  of  the  subscribing  witnessp?. 

*^The  law  does  not  allow  proof  of  tbf 
valid  execution  and  attestation  of  a  will  to 
be  defeated  at  the  time  of  probate  by  i^^ 
failure  of  the  memory  on  the  part  of  any  of 
the  subscribing  witnesses."  GiUia  ▼.  GiIIi& 
96  Ga.  1,  30  L.RJ^.  143,  51  Am.  St  Rep 
121,  23  S.  E.  107. 

'*Where  there  is  good  reason  to  suppose 
the  will  has  been  duly  executed,  and  that  w 
fraud  or  want  of  testamentary  capacity  ex- 
isted at  the  time  it  was  made,  justice  to  tbf 
dead  as  well  as  to  the  living  requires  that 
the  declared  wishes  of  the  testator  abouM 
not  be  defeated  by  the  imperfect  recoIW 
tions  of  the  attesting  witnesses;  or  by  m 
son  of  their  deaths  or  removal  beyond  tbr 
jurisdiction   of   the   state.     It   is  for  t^^" 
reason  that  the  most  liberal  presumption* 
in  favor  of  the  due  execution  of  wills  ^re 
sanctioned  by  courts  of  justice,  where,  fn>T' 
lapse  of  time  or  otherwise,  it  may  be  im 
possible   to  give   positive   evidence  on  th^ 
subject.    A  will  may  therefore  be  sustained 
even  in  opposition  to  the  positive  testimony 
of  one  or  more  of  the  subscribing  witoes.v< 
who,  either  mistakenly  or  corruptly,  8W»ir 
that  the  formalities  required  by  the  atatat^ 
were  not  complied  with,  if  from  other  t^> 
timony   in   the  case  the  court  or  jun  '» 
satisfied   that   the   contrary   was  the  f>«'^ 
And  where  any  of  the  witnesses  are  dead,  or 
in  such  a  situation  that  their  testimon?  t*^' 
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^e«lc  Rep.  64;   White  v.  British  Museum, 
Sing.  310;  Gillis  v.  GiUis,  96  Ga.  1,  30 

.RA.  143,  51  Am.  St.  Rep.  121,  23  S.  E. 

J7 ;  Gable  ▼.  Rauch,  50  S.  C.  95,  27  S.  E. 

5o ;  Dewey  ▼.  Dewey,  1  Met.  349,  35  Am. 

»ec.  367;  Allen  v.  Griffin,  69  Wis.  529,  35 

'.    W.  21;   Orscr  ▼.  Orser,  24  N.  Y.  51; 

eck  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220; 

je  Hlggins,  94  N.  Y.  553;  Ela  v.  Edwards, 

5    Gray,   91;   Re  KeUum,   52   N.   Y.   517; 

Le   Sullivan,  114  Mich.  189,  72  N.  W.  136. 
Xt  was  incumbent  upon  appellant  to  prove, 

y   a  preponderance  of  the  evidence,  certain 

acts,   before   he   could   avoid   the   will   on 

be  ground  of  undue  influence. 
Re   Shell,  28   Colo.   167,   53  L.RAl.   387, 

9   Am.  St.  Rep.  181,  63.Pac.  413;  Brown- 


field  V.  Brownfield,  43  111.  147;  Roe  v.  Tay- 
lor, 45  111.  485;  Snell  v.  Weldon,  239  111. 
279,  87  N.  E.  1022;  1  Redf.  Wills,  522-525. 

The  alleged  confidential  relations  existing 
between  the  testator  and  Mr.  Price  did  not 
give  rise  to  a  fiduciary  relation  between 
them. 

Snodgrass  v.  Smith,  42  Colo.  60,  94  Pac. 
312,  15  Ann.  Cas.  548. 

When  there  is  nothing  in  the  evidence 
offered  to  show  that  the  devisee  suggested 
the  making  of  the  will,  or  did  anything  to 
bring  about  its  execution,  it  is  irrelevant  to 
the  issue  of  undue  influence. 

Bauchens  v.  Davis,  229  111.  557,  82  N.  E. 
365. 

It  will  be  presumed  that  a  testator  has 


ot  be  obtained,  proof  of  their  signatures 
3  received  as  secondary  evidence  of  the 
acts  to  which  they  have  attested  by  sub- 
cribing  the  will  as  witnesses  to  the  execu- 
ion  thereof.  The  same  rule  is  frequently 
.pplied  to  the  case  of  a  subscribing  witness 
rho  is  called  and  sworn,  but  who,  from  de- 
ect  of  memory,  has  no  recollection  of  the 
ransaction  except  that  his  signature  to  the 
rill  is  genuine."  Jauncey  v.  Thome,  2 
)arb.  Ch.  40,  45  Am.  Dec.  424.  The  court 
lere  is  speaking  generally.  There  was  in 
he  case  an  attestation  clause,  which,  how- 
!ver,  omitted  the  request,  but  there  seems  to 
lave  been  ample  proof  by  all  the  subscrib- 
ng  witnesses  of  the  request. 

That  this  rule  has  been  long  recognized 
s  shown  in  Dayrell  v.  Glascock,  Skinner, 
113,  where  the  report  of  the  case  is  as  fol- 
ows:  "At  a  trial  at  bar,  it  was  ruled  per 
tiolt.  Chief  Justice,  that  if  there  are  three 
mbscribing  witnesses  to  a  will,  this  is  suffi- 
cient within  the  statute  of  frauds  and  per- 
juries, though,  upon  the  trial,  one  of  them 
would  not  swear  that  he  saw  the  testator 
seal  and  publish  his  will;  for  otherwise 
it  would  be  in  the  power  of  a  third  person 
to  defeat  the  will  of  the  deceased,  and 
therefore,  if  it  be  proved  to  be  his  hand,  and 
that  he  set  it  as  a  witness  to  the  will,  it 
is  sufficient  to  satisfy  the  statute." 

There  is  no  rule  of  law  which  makes  the 
probate  of  a  will  depend  upon  the  recollec- 
tion or  veracity  of  the  subscribing  witnesses. 
Abbott  V.  Abbott,  41  Mich.  540,  2  N.  W.  810. 

In  Pearson  v.  Wightman,  1  Mill,  Const. 
336,  12  Am.  Dec.  636,  the  court  recognized 
the  principle  of  proving  the  handwriting  of 
a  witness,  even  though  he  denied  his  signa- 
ture and  the  handwriting,  but  reversed  a 
judgment  for  a  will  nine  years  old,  sending 
the  case  baek  for  a  new  trial,  on  the  ground 
that  there  was  not  sufficient  testimony  as 
to  the  handwriting,  there  being  none  as  to 
that  of  one  of  the  witnesses  who  denied 
his   signature. 

The  provision  as  to  the  forgetfulness  of 
subscribing  witnesses  to  a  will  in  the  New 
York  Code  of  Civil  Procedure  (§  2620)  does 
not  seem  to  have  added  anvthing  to  the 
pre-existing  common  law  of  the  subject. 
61  L.RJ^.(N.S.) 


Thus,  in  Wright's  Estate,  67  How.  Pr.  117, 
the  court  states  that  the  provision  of  the 
I  Code  does  not  materially  differ  from  that 
I  contained  in  chap.  460  of  the  Laws  of  1837. 
I  But  the  provision  as  to  forgetfulness  was 
not  in  the  earlier  statute.  This  Code  pro- 
vision (§  2620,  in  part)  is  as  follows:  "If 
all  the  subscribing  witnesses  to  a  written 
will  are,  or  if  a  subscribing  witness,  whose 
testimony  is  required,  is  dead,  or  incom- 
petent, by  reason  of  lunacy  or  otherwise,  to 
testify  or  unable  to  testify;  or  if  such  a 
subscribing  witness  is  absent  from  the  state, 
or  if  such  subscribing  witness  has  forgotten 
the  occurrence,' or  testifies  against  the  exe- 
cution of  the  will;  the  will  may  nevertheless 
be  established,  upon  proof  of  the  handwrit- 
ing of  the  testator,  and  of  the  subscribing 
witnesses,  and  also  of  such  other  circum- 
stances, as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action." 

The  witnesses  need  not  all  remember. 

Where  there  was  some  contradictioii,  ow- 
ing to  lack  of  recollection  or  to  perversion 
of  the  facts,  it  was  held  that  it  is  not  neces- 
sary that  the  facts  be  testified  to  by  both  of 
the  attesting  witnesses.  Cheatham  v.  Hat- 
cher, 30  Gratt.  56,  32  Am.  Rep.  650. 

Thus,  in  Welch  v.  Welch,  9  Rich.  L.  133, 
where  one  of  the  witnesses  did  not  remem- 
ber some  of  the  necessary  formalities  of  the 
execution,  five  years  before,  the  court,  in 
holding  that  the  will  was  properly  proved 
by  the  other  two  attesting  witnesses,  and 
that  it  was  not  necessary  that  they  should  all 
recollect,  said:  "It  cannot  be  maintained  as 
a  sound  legal  proposition  that  each  witness 
must  recollect  and  prove  the  fact  of  sig- 
nature or  testator's  acknowledgment.  Such 
a  principle  would  place  the  validity  of  wills 
on  a  very  precarious  basis,  depending  mam- 
ly  on  the  selection  of  persons  of  retentive 
memories.  The  guard  which  the  statute 
seeks  to  throw  around  the  testator  by  re- 
quiring at  least  three  witnesses,  on  such  a 
view,  would  greatly  multiply  the  hazard  of 
disappointment,  and  yet  more  startling  is 
the  idea  that  such  defect  can  only  be  sup- 
plied by  testimony  derived  otherwise  than 
59 
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just  cause  for  making  the  disposition  of  his 
property  he  does. 

Meeker  v.  Meeker,  75  III.  260. 

In  the  absence  of  other  competent  proof 
of  undue  intiuence,  the  inequality  of  a  testa- 
mentary disposition  cannot  be  urged  as 
proof  of  undue  influence. 

Rutherford  v.  Morris,  77  IlL  397. 

A  person  caa  dispose  of  his  property  by 
will  as  he  may  chose,  if  he  be  of  sound 
mind  and  memory. 

Floyd  V.  Floyd,  3  Strobh.  L.  44,  49  Am. 
Dec.  626;  Potts  v.  House,  6  Ga.  324,  50 
Am.  Dec.  329;  Miller  v.  Miller,  3  Serg.  & 
R.  267,  8  Am.  Dec.  651;  Leverett  v.  Car- 
lisle, 19  Ala.  80;  Gardner  v.  Gardner,  22 
Wend.  526,  34  Am.  Dec.  340;  Den  ex  dem. 
Trumbull  v.  Gibbons,  22  N.  J.  L.  117,  61 


Am.  Dec.  253;  Dickie  v.  Carter,  42  III.  STT; 
Roe  V.  Taylor,  45  111.  485;  Yoe  t.  McC«-c, 
74  111.  33;  Martin  v.  Teaguc,  2  Speers,  U 
268;   1  Redf.  Wills,  514. 

There  must  be  some  testimonj,  either  ui- 
rect  or  circumstantial,  to  show  that  uhc-m 
influence  not  only  existed,  but  that  it  vm 
exercised  with  respect  to  the  making  of  tU 
wiU. 

Re  Shell,  28   Colo.   167,  53  LlRA.  3>:. 
89  Am.  St.  Rep.  181,  63  Pac.  413;  Sikil 
grass  V.  Smith,  42  Colo.  60,  94  Pic.  311 
15  Ann.  Cas.  548, 

Musser,  Ch.  J.,  delivered  the  opinioa  si 
the  court: 

By  this  appeal  it  is  sought  to  rcTerse  a 
judgment  of  the  district  court  admittii^ 


from  the  remaining  subscribing  witnesses. 
It  is  supposed  a  less  stringent  rule  would 
amount  to  a  virtual  repeal  of  the  statute, 
when  a  single  witness  might  alone  estab- 
lish a  will.  To  sustain  the  proposition  con- 
tended for  would  to  my  mind  subvert  the 
plainest  rules  of  evidence.  The  dishonesty 
of  a  witness,  the  casualty  of  death,  as  well 
as  the  fraility  of  memory,  would  then  be- 
come not  only  a  serious,  but  often  an  in- 
surmountable, obstacle  in  ofTering  the  re- 
quired  proof."  There  was  here  testimony 
confirming  the  fact  that  the  paper  propound- 
ed was  according  to  the  testator's  previously 
expressed  wishes,  but  the  report  is  silent 
as  to  any  attestation  clause.  This  case  is 
cited  in  Gable  v.  Ranch,  50  S.  C.  95,  27  S. 
E.  555. 

So,  in  Jesse  v.  Parker,  6  Gratt.  57,  52  Am. 
Dec.  102,  the  court,  in  approving  a  verdict 
of  the  jury  for  the  will  where  there  was 
some  failure  of  recollection,  but  more  a 
diiTcrence  of  observation,  the  testimony  of 
the  witnesses  being  reasonably  clear,  said: 
"The  court  is  further  of  opinion  that,  al- 
though there  must  be  satisfactory  proof  that 
every  statutory  provision  has  been  complied 
with  in  order  to  establish  a  will,  the  law 
does  not  prescribe  the  mode  of  proof;  nor 
that  the  wuU  shall  be  proved,  as  well  as 
attested,  by  a  specified  number  of  witnesses. 
If  such  proof  were  to  be  required  from  each 
subscribing  witness,  the  validitv  of  wills 
would  be  made  to  depend  upon  the  memory 
and  good  faith  of  a  witness,  and  not  upon 
reasonable  proof  that  all  the  requirements 
of  the  statute  had  in  fact  been  complied 
with."  In  this  case  the  will  and  the  signa- 
ture of  the  testator,  and  the  signatures  of 
the  three  attesting  witnesses,  were  all  writ- 
ten by  the  testator's  physician,  who  was  one 
of  the  witnesses;  whether  there  was  an  at- 
testation clause  does  not  appear. 

In  Re  Higgins,  94  N.  Y.  564,  where  the 
court  seems  to  have  considered  that  the  tes- 
timony of  each  witness  was  sufficient,  and 
where  there  was  an  attestation  clause,  it 
was  said:  "The  authorities  are  numerous 
which  sustain  the  position  that  where  one 
witness  testifies  positively  to  the  due  exe- 
cution of  a  will,  the  want  of  memory  of 
51  L.R.A.(N.S.) 


another  cannot  overcome  the  positive  tef- 
timony,  and  the  proof  will  be  regarded  a 
sufficient." 


Other  testimony  than  that  of  sabscrtbic^ 

witnesses. 

For  cases  under  the  Illinois  statute,  aee 
infra.  III. 

It  is  not  intended  here  to  do  more  tbu 
illustrate  the  rule  that  the  validity  of  tu 
execution  of  a  will  may  be  shown  by  otbrr 
evidence  than  that  of  the  attesting  vit- 
nesses. 

The  testimony  of  another  person  presf-st 
on  the  execution  of  a  will  may  cure  i^. 
ciencies  or  contradictions  due  to  lack  c: 
clear  recollection  on  the  part  of  the  »u.'- 
scribing  witnesses.  Gillis  v.  Gillifl,  96  (j. 
1,  30  L.R.A.  143,  51  Am.  St.  Rep.  Ul  ^3 
S.  E.  107,  infra,  XI;  Montgomcrv  v.  P.- 
kins,  2  Met.  (Ky.)  448,  74  Am.  Dec  4J  , 
infra,  XII.;  Tappen  v.  Davidson,  27  >'  ' 
Eq.  459,  infra,  VI.  a;  also  the  follow  in: 
cases,  infra,  X.:  Bloom  v.  Terwilli^er.  T* 
N.  J.  Eq.  221,  78  Atl.  742;  Re  Voorhis,  .*> 
N.  Y.  765,  26  N.  E.  935;  Bennett  v.  Sharp. 
Jur.  N.  S.  456. 

Thus,  wills  have  been  admitted  where  i^ 
evidence  of  a  nonsubscribing  witness  prft^'Ct 
at  the  execution  has  supplied  the  vant  cf 
proof,  due  wholly  or  in  part  to  defective 
recollection  of  subscribing  witneeses,— 

— where  one  witness  was  dead,  tnotti^r 
without  the  state,  and  the  third  did  not  Tf 
member  the  performance  of  all  th"  requir^ 
ments  in  the  execution  of  a  holographic  nil 
two  or  three  years  old,  having  an  att«sU- 
tion  clause,  Bamewall  v.  Murrell,  108  Al^ 
366,  18  So.  831; 

— ^where  the  surviving  subscribing  witn** 
remembered  nothing  of  the  maUer  foor 
years  afterward,  but  proved  the  gignitw 
to  the  attestation  clause  of  both  witnesses. 
Miller  v.  Van  Dyk,  —  N.  J.  — ,  9  Atl.  37^ 

— where  one  of  the  subscribing  witnp»« 
had  forgotten  what  had  occurred,  at  lei>t  u 
to  the  declaration  and  requests  of  the  i«*- 
tator  (the  report  is  silent  as  to  any  stte^ 
tion     clause),    Thompson     v.    Seaftedt.  < 
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to  probate  a  paper  writing  purporting  to 
be  the  last  will  of  George  Strachan  Carey. 
The  judgment  of  the  district  court  was  a 
result  of  an  appeal  from  the  county  courts 
where  the  writing  had  been  admitted  to 
probate  as  a  will.  The  date  of  the  pur- 
ported will  was  February  26,  1900,  and  the 
Bubscribing  witnesses  fixed  the  time  that 
they  signed  the  paper  at  about  that  date. 
The  appellant  calls  attention  to  §§  4653 
and  4670,  Mills's  Anno.  8tat.  1st  ed.  The 
1st  section  is  as  follows:  ''All  wills,  by 
which  any  lands,  tenements,  hereditaments, 
annuities  (or)  rents  are  devised,  shall  be 
reduced  to  writing,  and  signed  by  the  tes- 
tator or  testatrix  or  by  some  one  in  his  or 
her  presence,  and  by  his  and  (or)  her  direc- 
tion, and  attested  in  the  presence  of  the 


testator  or  testatrix,  by  two  or  more  cred- 
ible witnesses."  This  section  appears  as 
§  2  of  chapter  90,  Rev.  Stat.  1868;  §  2780, 
Gen.  Laws  1877;  §  3482,  Gen.  SUt.  1883. 
In  1^03,  the  law  with  reference  to  wills  was 
revised,  and  the  substance  of  that  section 
now  appears  in  Rev.  Stat.  1908,  §  7071,  as 
follows:  "All  wills  by  which  any  property, 
real  or  personal,  is  devised  or  bequeathed, 
shall  be  reduced  to  writing  and  signed  by 
the  testator,  or  by  some  one  in  his  presence 
and  by  his  direction,  and  attested  in  the 
presence  of  the  testator,  by  two  or  more 
credible  witnesses."  Section  4670,  Mills's 
Anno.  Stat.  1st  ed.  is  as  follows:  *'If,  upon 
the  hearing  of  such  proof,  it  shall  satisfac- 
torily appear  by  the  testimony  of  two  or 
more  of  the  subscribing  witnesses  to  such 


Tliomp.  &  C.  78,  also  reported  briefly  in  3 
Ilun,  395; 

— where  one  subscribing  witness  to  a  re- 
cent will  haviu<;  an  attestation  clause  testi- 
iled  positively  that  the  witnesses  signed  be- 
fore the  testator,  and  the  other  was  hazy  on 
the  matter,  perhaps  having  an  impression 
to  the  same  effect,  and  the  scrivener,  who 
was  not  a  subscribing  witness,  testified  posi- 
tively that  the  testator  signed  first.  Re 
U'wis,  61  Wis.  101,  7  N.  W.  829; 

— where  one  of  the  subscribing  witnesses 
to  a  will  two  years  old,  having  a  full  attes- 
tation clause,  did  not  recall  any  declara- 
tions or  request  by  the  testator  to  him,  but 
admitted  that  he  was  asked  to  sign  by  the 
person  who  superintended  the  execution, 
who  testified  fully  as  to  tne  requirements, 
and  who  was  experienced  in  such  matters. 
Re  Johnson,  7  Misc.  220,  27  N.  Y.  Supp. 
G40. 

The  same  was  held  in  the  case  of  a  will 
two  or  three  years  old,  with  a  full  attesta- 
tion clause,  where  there  was  distinct  testi- 
mony by  the  executor,  an  experienced  per- 
son, that  all  the  legal  requirements  were 
observed,  and  particularly  that  the  testa- 
tor signed  before  the  witnesses,  although 
one  subscribing  witness,  after  stating  that 
the  testator  signed  after  him,  appeared  to 
have  doubt  on  the  subject,  and  said  that  he 
might  be  mistaken,  and  the  other  subscribing 
witness  did  not  remember  that  the  testator 
signed  last,  and  stated  in  the  course  of  his 
examination  that  he,  tlie  witness,  was  the 
last  one  who  signed.  Rugg  v.  Rugg,  83 
N.   Y.  692. 

In  Re  Schweigert,  17  Misc.  186,  40  N.  Y. 
Supp.  979,  a  will  was  admitted  t6  probate 
seventeen  years  after  its  date,  where  the 
experienced  scrivener  had  no  recollection  of 
the  execution,  but  knew  the  handwriting  of 
the  witnesses,  and  was  willing,  from  his 
manner  of  doing  business,  to  swear  that  the 
attestation  clause  was  read  over  to  the 
witnesses  in  presence  of  the  testator,  al- 
though such  clause  did  not  state  that  the 
will  was  signed  in  the  presence  of  the  wit- 
nesses, one  of  whom  stated  that,  to  the  best 
of  his  recollection,  such  signing  took  place, 
but  the  other  did  not  testify  as  to  any 
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declaration  or  signing  by  the  testator,  but 
thought  a  part  of  the  will  was  read  over. 

In  Re  Langtry,  1  Silv.  Sup.  Gt  524,  5 
N.  Y.  Supp.  601,  a  sixteen -year-old  will  waa 
held  properly  admitted  to  probate  although 
the  subscribing  witnesses  did  not  remember 
distinctly  that  the  testator  ackn5wledged 
his  signature,  but  the  scrivener  testified 
that  he  did  so,  and  the  attestation  clause  so 
stated,  and  the  surrogate  was  of  the  opinion 
that  the  paper  was  so  folded  that  the  wit- 
nesses must  have  seen  the  attestation  clause 
and  the  signature  of  the  testator,  which 
unquestionably  was  upon  the  instrument 
when  they  signed. 

In  Bayliss  v.  Sayer,  3  Notes  of  Cases, 
22,  it  was  held  that  a  will  having  the  usual 
attestation  clause  had  been  properly  proved, 
although  the  subscribing  witnesses  thought 
that  the  testator  signed  after  they  did, 
where  a  third  person  testified  that  the  testa- 
tor signed  before  the  witnesses,  and  that  one 
of  the  witnesses  had  made  a  renark  as  to  the 
necessity  for  it,  as  the  court  might  consider 
all  the  circumstances,  rather  than  trust  to 
the  recollection  of  the  witnesses  upward  of  a 
year  and  a  half  after  the  execution  of  the 
will. 

In  Meurer's  Will,  44  Wis.  392,  28  Am. 
Rep.  591,  it  was  held  that  a  will  which  had 
a  full  attestation  clause  was  shown  to  liave 
been  sufficiently  executed  where,  so  far  aa 
can  be  gathered  from  the  confused  report  of 
the  case,  the  two  subscribing  witn^ses  did 
not  remember  or  did  not  testify  to  mattera 
supplied  by  the  testimony  of  nonattestin^ 
witnesses  who  were  present. 

— judicial  explanations. 

In  Hall  V.  Hall,  88  Ala.  131,  where  it  was 
held  proper  to  take  the  testimony  of  the 
scrivener,  who  was  present  at  the  execution, 
as  to  the  identity  of  the  will,  the  court  said : 
**The  law  makes  two  subscribing  witnesses 
indispensable  to  the  formal  execution  of  a 
will;  but  it  by  no  means  follows  that  the 
testimony  of  these  witnesses  is  the  only 
evidence  by  which  the  due  execution  of  the 
will  can  be  established.  On  the  contrary,. 
it  is  laid  down  as  undoubted  law  that  if^ 
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will,  that  they  were  present  and  saw  the 
testator  sign  such  will,  and  attested  the 
same  at  his  request,  or  that  he  acknowledged 
the  same  to  be  his  last  will,  and  that  they 
believe  the  testator  to  be  of  sound  niind 
and  memory  at  tlie  time  of  signing  and 
acknowledging  the  same,  the  court  shall 
admit  tlic  same  to  probate  and  record;  pro- 
vided, that  no  proof  of  fraud,  compulsion 
or  other  improper  conduct  be  exhibited, 
which,  in  the  opinion  of  the  court,  shall  be 
deemed  sufficient  to  invalidate  or  destroy 
the  same,  and  every  will,  testament  or  codi- 
cil, when  thus  proven,  shall  be  recorded  by 
the  clerk  of  the  county  court,  in  a  book  to 
be  provided  by  him  for  that  purpose,  and 
shall  be  good  and  available  in  law,  for  the 
granting,  conveying  and  assuring  the  lands. 


tenements  and  hereditaments,  ammit'^a, 
rents,  goods  and  chattels  therein  and  Uxti.- 
by  given,  granted  and  bequeathed."  lia: 
section  appeared  in  chapter  90,  Rev.  St&L 
1868,  as  §  19,  §  2806,  Gen.  Laws  bTT. 
§  3499,  Gen.  Stat.  1883,  and  with  sc>ai^ 
verbal  modifications,  not  important  in  tL« 
case,  it  now  appears  as  §  7088,  Rev.  Sut 
1908. 

The  appellant  first  contends  that  the  p& 
per  writing  in  question  was  not  executed  cr 
proven  as  provided  by  these  statutes.  Bt 
intimates  that  the  evidence  of  one  of  \lt 
subscribing  witnesses  shows  affirmatiTciv 
that  the  signature  of  the  testator  was  cot 
on  the  paper  writing  at  the  time  tin 
signed  it  as  witnesses.  This  cannot  be  S3A 
to  be  a  correct  statement  of  the  reeolt  oi 


41 


from  forgctfulness,  the  subscribing  witnesses 
should  fail  to  prove  the  formal  execution 
of  the  will,  other  evidence  is  admissible  to 
supply  the  deficiency;  or  if  the  subscribing 
witnesses  all  swear  that  the  will  was  not 
duly  executed,  they  may  be  contradicted, 
and  the  ^vill  supported  by  other  witnesses 
or  by  circumstances."  Quoted  in  Barnewall 
V.  Murrell,  108  Ala.  366,  18  So.  831. 

In  Haynes  v.  Haynes,  33  Ohio  St.  698, 
31  Am.  Rep.  679,  where  the  probate  was 
reversed  on  another  ground,  the  court  said: 
That,  while  the  due  execution  of  a  will 
cannot  be  assumed  in  the  face  of  positive 
evidence  to  the  contrary,  merely  because  it 
has  been  signed  and  attested  in  due  form, 
yet  mere  failure  of  the  attesting  witnesses, 
OT  their  denial  of  the  facts,  will  not  defeat 
it,  if  it  can  be  established  by  other  evi- 
dence. Neitlier  failure  of  memory,  nor  the 
corrupt  or  false  swearing  of  attesting  wit- 
nesses, will  be  allowed  to  defeat  the  will,  if 
its  due  execution  can  be  shown  by  other  tes- 
timony." See  also  Hildreth  v.  Marshall, 
^1  N.  J.  Eq.  241,  27  Atl.  466,  infra,  V. 

In  Uopf  V.  SUte,  72  Tex.  281,  10  S. 
\y.  689,  the  court,  in  affirming  the  receipt 
of  evidence  of  a  nonsubscribing  witness  who 
was  present  on  the  execution  of  a  will 
«  few  months  old,  said:  "The  statute  fur- 
ther provides  the  mode  of  proof  when  all  the 
subscribing  witnesses  are  dead,  or  when  the 
will  was  wholly  written  by  the  testator,  but 
none  of  the  statutory  provisions  on  the 
subject  forbid  the  introduction  of  other 
than  the  statutory  proof;  and  cases  may 
arise  in  which  it  would  be  the  duty  of  a 
court  to  probate  a  will  even  in  opposition 
to  the  testimony  of  the  subscribing  wit- 
nesses. If,  from  defect  of  memory  or  from 
corrupt  purpose,  subscribing  witnesses 
should  be  unable  or  unwilling  to  testify  to 
the  facts  bearing  on  the  due  execution  of  a 
will,  this  ought  not  to  be  permitted  to  de- 
feat the  will,  if  other  evidence  admissible 
under  the  ordinary  rules  of  law  to  establish 
facts  be  introduced  sufficient  to  satisfy  the 
court  *that  the  testator  executed  the  will 
with  the  formalities  and  solemnities  and 
under  the  circumstances  required  by  law  to 
make  a  valid  wilL* " 
£1  L.R.A.(N.S.) 


—distinction  between  absence  of  facts  ud 
absence  of  memoiy. 

Where  there  is  no  lack  of  memorj  the 
testimony  of  a  third  person  supplying  a! 
most  every  deficiency  in  the  testimoDT  of 
the  attesting  witnesses,  together  with  aa 
attestation  clause  not  read  to  or  br 
them,  will  not  overbear  the  clear  recolk- 
tion  of  the  witnesses.  Re  Hitchler,  25  Mis:. 
366,  65  N.   Y.  Supp.  042. 

III.  RtUe  under  lUinois  statute. 

In  Illinois  the  statute  provides  that  t^^r 
will  shall  be  sufficiently  proved  if  **atte$ted 
in  the  presence  of  the  t^tator  or  tefit&tru 
by  two  or  more  credible  witnesses,  t«o  of 
whom  declaring  on  oath  or  affirmative  j^ 
fore  the  county  court  of  the  proper  count; 
that  they  were  present,"  etc  This  is  faeki 
to  confine  the  t«Btimony  in  the  county  .f^r 
probate)  court,  as  to  execution,  to  that  of 
the  attesting  witnesses,  but  if  the  probiy 
is  refused,  on  an  appeal  ^e  will  may  be 
proved  by  any  evidence  competent  to  proTe 
a  will  in  chancery. 

In  Kaul  Y.  Lyman,  269  lU.  30,  102  K.  t 
212,  where  one  of  the  witnesBei  te>- 
tified  to  the  matters  of  the  execntict 
and  the  other  witness  reeollected  ooth* 
ing  about  it,  it  was  held  that  the  pro^ 
bate  court,  being  confined  to  the  tcstiicocj 
of  subscribing  witnesses,  properly  refused 
to  admit  the  will,  but  that  the  tppelkte 
court,  having  the  power  to  hear  other  t€s- 
timbny,  had  properly  admitted  the  will  to 
probate,  receiving  evidence  of  persons  o<t 
present  at  the  execution.  There  was  hcf« 
no  attestation  clause,  but  the  word  "^t* 
nees"  was  written  just  before  the  signatuv 
of  each  witness. 

Cases  subject  to  the  statutory  requiremfct 

The  eases  here  cited  are  thoee  where  i\f^ 
was  a  probate  of  the  will  in  the  eo-jr-J 
court,  and  an  affirmance  on  appeal,  ana  mv 
sequently  they  were  subject  to  the  require 
ment  of  the  statute  as  construed. 

The  cases  are  confusing  and  app.iiTnt!Y 
contradictory  on  the  question  of  the  amoaat 
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the  testimony.  The  only  inference  that  can 
ha  drawn  from  the  testimony  of  each  of  the 
subscribing  witnesses  is  that  at  the  time 
they  testified  they  did  not  remember  whether 
the  signature  of  the  testator  was  there  or 
not  when  they  affixed  their  signatures.  They 
did  not  testify  that  it  was  there,  neither 
did  they  testify  that  it  was  not  there.  Ac- 
cepting this  as  the  effect  of  their  testimony » 
we  understand  the  position  of  the  appellant 
to  be  that  such  testimony  was  not  sufficient 
to  admit  the  will  to  probate.  His  position, 
as  stated  in  the  language  of  the  brief,  is 
as  foUo^ws:  "The  primary  contention  upon 
which  our  arguments  will  rest  as  to  this 
branch  of  the  case  is  that,  in  order  that 
the  paper  writing  here  under  consideration 
may   be   held  to  constitute  a  legal  will,  it 


must  be  established  by  legal  proofs  that  th« 
signature  of  George  Strachan  Carey  was 
affixed  thereto  at  the  time  the  attesting  wit- 
nesses affixed  their  signatures  thereto,  or 
before  the  attesting  witnesses  separated  ob 
the  occasion  of  the  alleged  execution  of  the 
paper  as  a  will." 

The  deceased  was  a  bachelor  and  lived 
alone  on  and  operated  a  large  ranch  in 
Adams  county.  Each  of  the  subscribing  wit- 
nesses testified  that  about  the  date  of  the 
paper  writing,  to  wit,  February  26,  1900, 
they  were  piesent  with  Mr.  Carey  in  the 
kitchen  of  his  ranch  house.  Mr.  Carey  went 
into  another  room  and  returned  with  pen 
and  ink  and  the  paper  in  question  in  his 
hand,  and  told  them  that  it  was  his  last 
will,  and  requested  them  to  sign  it  as  wit- 


of  proof  required  in  the  probate  court  where 
there  is  a  lack  of  memory  on  the  part  of  the 
subscribing  witnesses.     In  Greene  v.  Hitch- 
cock, infra,  and  {obiter)  in  Kaul  v.  Lyman, 
supra,  it  seems  to  be  held  that  the  county 
court  should  refuse  probate  unless  two  sub- 
scribing witnesses  remember  the  observance 
of    the    legal   requirements.      The   contrary 
seems  to  be  held  in  Canatsey  v.  Canatsey, 
infra,  and   (obiter)   in  Hill  v.  Kehr,  infra. 
In  Greene  v.  Hitchcock,  222  111.  216,  78 
N.  £.  614,  where  the  county  court  admitted 
a  will  having  a  full  attestation  clause,  one 
of  the  witnesses  having  testified  fully  as  to 
the  requirements  of  the  statute,  while  the 
other    witnesses    could    not    remember    the 
occasion  of  signing,  it  was  held  by  the  su- 
preme court  to  be  error  under  the  statute 
to    admit   in   evidence   his    answer    to   the 
effect  that  be  would  not  have  signed  the  will 
had  not  the  requirements  of  the  law,  with 
which  he  was  familiar,  been  complied  with, 
as  this  answer  could  not  supply  the  statu- 
tory requirements. 

But  in  Canatsey  v.  Canatsey,  130  111.  397, 
22  N.  E.  695,  a  will  signed  by  mark,  and 
having  an  attestation  clause,  was  held  suffi- 
ciently proved  where  one  of  the  witnesses 
testified  to  the  legal  facts,  but  was  a  little 
uncertain  as  to  his  memory,  and  the  other 
witness,  an  experienced  man,  did  not  re- 
member the  transaction,  but  stated  that  he 
had  never  witnessed  a  will  except  when  he 
was  duly  requested,  and  it  was  duly  signed 
and  acknowledged.  The  lawyer  who  drew 
the  will  testified  that  he  signed  it  for  the 
testator. 

And  in  Hill  v.  Kehr,  228  111.  204,  119  Am. 
St.  Rep.  426,  81  N.  E.  848,  where  the  testi- 
mony of  one  witness  covered  the  statutory 
requirements,  but  the  testimony  of  the  otheV 
witness  was  indefinite  as  to  some  of  them, 
and  he  had  not  heard  nor  road  the  attesta- 
tion clause,  it  seems  that  the  court  would 
have  affirmed  the  decree  of  probate  as  far 
as  the  execution  of  the  will  was  concerned, 
if  there  had  not  been  doubt  expressed  by 
the  witness,  or  lack  of  knowledge,  as  to  the 
tanity  of  the  testatrix. 

In  Hobart  v.  Hobart,  154  111.  610,  45  Am. 
St.  Rep.  151,  39  N.  E.  581,  referred  to  in 
51  L.R.A.(N.8.) 


the  opinion  in  Re  Cabet,  it  was  held  that 
the  will  was  sufficiently  proved  although  the 
surviving  attesting  witness  did  not  remem- 
ber whether  she  saw  the  signature  of  the 
testator  upon  the  instrument  or  not,  she 
having  testified  that  he  did  not  sign  it  in 
her  presence,  or  to  that  effect»  but  that  he 
acknowledged  it  to  be  his  will  and  requested 
her  and  the  other  witnesses  to  sign,  which 
they  did  in  his  presence.  The  court  stated 
that  there  was  a  presumption  that  the  tes- 
tator had  signed  the  will,  arising  from  his 
declaration  that  it  was  his  will  and  his 
request  to  the  witnesses  to  sign  it,  and 
that  there  was  proof  that  the  signature  to 
the  will  was  his,  and  that  the  two  sub- 
scribing witnesses  signed  the  attestation 
clause  in  his  presence,  and  that  there  was 
thus  a  prima  facie  case  in  favor  of  due 
execution.  The  attestation  clause  in  this 
case  consisted  of  the  words  "written,  signed* 
and  sealed  in  the  presence  of." 

Cases  not  limited  by  the  statute. 

The  cases  here  cited  are  those  where  pro- 
bate was  refused  in  the  county  or  probate 
court,  and  therefore  the  circuit  court  on 
appeal  was  not  limited  by  the  statute.  See 
statement  at  the  beginning  of  the  sub- 
division. 

In  Crowley  v.  Crowley,  80  111.  469,  infra, 
a  will  was  rejected,  both  in  the  county  court 
and  on  appeal,  where  both  the  witnesses 
signed  by  mark,  and  they  could  not  identi- 
fy the  paper  as  the  one  which  they  had 
signed,  and  neither  of  them  was  satisfied 
as  to  the  sanity  of  the  testator  or  his  sound* 
ness  of  mind,  although  the  scrivener  testi« 
fied  that  the  testator  was  of  sound  mind, 
and  that  he  executed  the  will  in  the  pres- 
ence of  the  attesting  witnesses,  the  court 
holding  that,  although  in  this  case  the 
testimony  was  not  limited  by  law  to  that  of 
the  attesting  witnesses  "the  law  is  impera- 
tive that  there  must  be  the  concurring  evi- 
dence of  two  witnesses  to  authorize  probate 
of  the  will;"  but  this  quotation  is  probably 
no  longer  the  law  in  Illinois. 

In  Thompson  v.  Owen  174  111.  229,  45 
L.R.A.  682  51  N.  E.   1046,  it  was  held  to 
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nesses,  which  they  did  in  the  presence  of 
Mr.  Carey  and  each  other.  They  both  testi- 
fied that  they  believed  Mr.  Carey  was  of 
sound  mind  and  memory  at  that  time.  One 
of  the  witnesses,  Mr.  Patterson,  testified 
that  Mr.  Carey  sat  down  at  the  table  and 
got  up  and  requested  them  to  sign  it.  As 
said  before,  each  of  the  witnesses  testified 
that  he  did  not*  remember  whether  the  signa- 
ture of  Mr.  Carey  was  there  or  not  at  the 
time  they  signed  it.  The  signature  could 
have  been  seen  by  them  at  the  time,  if  it 
was  there.  The  testimony  showed  that  the 
body  of  the  writing,  as  well  as  Mr.  Carey's 
signature  thereto,  was  in  the  handwriting 
of  Mr.  Carey.  Mr.  Carey  died  in  November, 
1908.  After  his  death,  the  writing  was 
found  in  his  ranch  house,  among  his  per- 


sonal effects,  inclosed  in  a 
on  which  was  written,  in  the  haadwritiig  c: 
Mr.  Carey,  a  direction  that  it  was  to  be 
sent  to  a  named  attorney  in  Deawtr.  i^r 
trial  at  which  the  subscribing  vitBeaa 
testified  occurred  in  the  district  eout  k 
September,  1909,  nearly  ten  jenirB  after  tbn 
had  written  their  names  on  the  pa|ier.  1& 
testimony,  as  stated  above,  was  not  tm 
tradicted  in  any  way. 

The  witnesses  did  not  see  Mr.  Carey  &p 
the  paper.  The  evidence  ahoiws  a  wo&mli 
acknowledgment  of  it  as  the  lajst  will  a 
the  testator,  if  it  was  a  will  at  the  tAc 
the  witnesses  subscribed  their  nmmes  therecc 
The  question  is:  Was  the  evidence,  in  tt^ 
absence  of  anything  to  the  contrary,  n:- 
ficient  to  establish  that  the   signature  ut 


be  error  for  the  circuit  court  on  appeal  to 
reject  as  incompetent  the  recitals  of  a 
full  attestation  clause,  when  the  witnesses 
remembered  nothing  of  the  transaction,  but 
identified  their  signatures,  there  being  also 
proven  the  signature  of  the  testator,  the 
preparation  of  the  will,  and  its  delivery  by 
the  testator  to  the  custodian,  who  produced 
it.  The  court  distinguished  Crowley  v. 
Crowley,  supra,  on  the  ground  that  there 
was  no  attestation  clause  in  that  case,  and 
concladed  that  other  Illinois  cases  referred 
to  were  not  contrary  to  the  decision  in  the 
Thompson  Case;  but  it  would  seem  that  this 
case  gives  a  difTerent  idea  to  the  meaning 
of  the  statute  than  what  had  theretofore 
prevailed. 

In  Re  Kohley,  200  111.  189,  65  N.  £. 
699,  the  court  declined  to  disturb  the  judg- 
ment of  the  circuit  court  ordering  probate, 
which  had  been  refused  by  the  county  court, 
where  the  lawyer  who  drew  the  will,  who 
was  not  a  subscribing  witness,  testified  ful- 
ly to  all  the  necessary  facts,  and  the  attes- 
tation clause  was  in  due  form,  although 
one  of  the  attesting  witnesses  testified  that 
he  had  practically  no  recollection  of  the 
occurrence  except  that  he  was  called  into 
the  office  of  lawyers  to  witness  a  will,  and 
understood  that  the  paper  was  a  will  of  the 
testatrix,  and  the  other  witness,  the  part- 
ner of  the  lawyer  who  drew  the  will,  testi- 
fied that  the  testatrix  did  not  sign  in  his 
presence,  and  that  she  said  nothing  and  did 
not  do  anything  to  acknowledge  the  paper, 
and  that  there  was  not  a  word  spoken  wlicn 
the  other  witness  signed.  The  court  point- 
ed out  that  the  evidence  of  the  subscribing 
witnesses  alone  was  not  sufficient,  but  that 
the  failure  of  a  witness  to  remember  would 
not  destroy  the  presumption  arising  from 
the  attestation  clause. 

In  Mead  v.  Presbyterian  Church,  229  111. 
626,  14  L.R.A.(N.S.)  255,  82  N.  E.  371,  11 
Ann.  Cas.  426,  it  was  held  that  a  will  should 
be  admitted  to  probate  where  one  of  the 
witnesses  remembered  only  that  he  signed 
the  will  at  the  request  of  the  testatrix  at 
a  certain  place,  and  the  other  witness  did 
not  remember  the  facts  of  the  execution. 
T*  ,»^g  ghown  by  nonsubscribing  witnesses 
^.(N.S.) 


that  the  testator  was  of  sound  mind  icd 
memory,    that   his   signature   was  gecalor. 
that  the  instrument  was  holographic,  ALi 
that  it  was  signed  by  the  two  subscrihii: 
witnesses  as  witnesses.     In  the  margin  o^ 
posite  the  signatures  of  the  witnesses  «a> 
the  word  "witnesses"  written  by  the  tpsta 
trix,  and  after  the  name  of  the  first  witi:«9 
was  the  word  "witness"  in  his  handai  itiI^:. 
and   after  the  name  of  the  other  witiiM 
were   ditto   marks.     The  court   said:      I: 
has     .     .     .     been  held  that  where  the  ie 
strument  offered  for  probate  bears  the  gc&c 
ine  signature  of  the  testator,  and  is  proper 
ly  witnessed,  it  is  entitled  to  be  admitted 
to  probate  if  the  attestation  clause  recite* 
all  the  facts  necessary  to  a  legal  exeeutxs 
of  the  will,  although  the  subscribing  wit- 
nesses are  unable  to  recollect  that  all  thf 
formalities  prescribed  by  the  statute  and  re- 
cited in  the  attestation  clause  were  sctmUy 
comnlied  with.    Thompson  v.  Owen,  snpn. 
Gould  V.  Chicago  Theological  SemiBaiy,  l^* 
III.  282,  59  N.  E.  536;   Hobart  v.  Hoban. 
supra.    ...    In  this  case,  while  there  vii 
no   attestation  clause  attached   to  the  ii- 
strument  reciting  all  the  acts  neeeassiy  ts 
be  done  that  the  will  might  be  legally  ex^ 
cuted,  we  think  the  evidence  found  in  tfaii 
record  clearly  supplies  the  presumptioB  ant- 
ing  from    the   presence   oi    an    attestatiflfi 
clause." 

/r.  Same  wUnesaes  dead  or  aftMst 

There  are  many  cases  where  wills  baTf 
been  admitted  where  some  of  the  witncflMi 
were  dead  or  absent,  and  some  or  tU  ^ 
those  testifying  were  deficient  is  recoUM- 
tion  of  the  circumstances.  (The  refermtf 
following  the  citation  is  to  the  sabdinsioi 
where  the  case  is  set  out.) 

Barnewall  v.  Murrell,  108  Ala.  366, 18  Sft 
831.  supra,  II.;  Gillis  v.  GiUis,  06  Gt  l 
30  L.R.A.  143,  51  Am.  St.  Rep.  121,  23  S. 
£.  107,  infra,  XI.;  Pate  v.  Joe,  3  J.  ^ 
Marsh.  113,  infra,  XI.;  Wel^  ▼.  Wflty. 
8  Md.  15,  infra,  V.;  Eliot  v.  Eliot,  18 
Allen,  357,  infra,  VII.;  Hennes  ▼.  Bratop, 
81  Minn.  30,  83  N.  W.  439,  infra,  VI.  i.- 
Fatheree  v.  Lawrence,  33  Miss.  5S5,  infn. 
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the  testator  was  oa  the  paper  at  that  time, 
for  there  is  no  evidence  that  it  waa  phiced 
thereon  by  the  testator  after  the  witnesses 
had  si^ed  it  and  before  they  separated? 
This  question  has  not  been  heretofore  de- 
termined by  this  court. 

In  Hobart  v.  Hobart,  154  IlL  610,  45 
Am.  St.  Rep.  151,  39  N.  K.  581,  it  is  point- 
■ed  out  that  some  local  statutes,  particularly 
in  New  York,  require  that  there  must  be  an 
-acknowledgment  of  his  signature  by  the 
testator,  while,  in  Illinois,  it  was  sufficient 
when  the  witnesses  did  not  see  him  sign 
the  paper  that  the  testator  acknowledged 
the  will  to  be  his  act  and  deed,  and  the 
<:ourt  was  inclined  to  think  that  decisions 
from  those  states  that  require  an  acknowl- 
edgment of  the  signature  were  not  appli- 


cable in  Illinois.  This  difference  in  statutes 
is  pointed  out  in  Schouler  on  Wills,  §  321, 
where  the  author  states  that  one  linc^  of 
statute  expression  follows  the  old  English 
statute  of  frauds,  which  made  the  will  the 
subject  of  acknowledgment,  while  the  other 
follows  the  statute  of  Victoria,  which  made 
the  signature  the  subject  ot  acknowledg- 
ment^  and  it  is  said  that  when  the  statute 
makes  the  signature,  and  not  the  will,  the 
subject  of  acknowledgment,  a  stricter  rule 
of  construction  has  been  adopted. 

The  appellant,  in  his  brief,  admits  that 
under  the  old  statute  of  frauds  a  more 
liberal  construction  was  adopted  than  under 
the  Victorian  statute.  It  must  be  borne  in 
mind  that  our  statute  requires  the  will,  and 
not   the    signature,   to    be   the   subject   of 


XII. ;  Mundy  v.  Mundy,  15  N.  J.  Eq.  290, 
infra,  VI.  a;  Miller  v.  Van  Dyk,  —  N.  J. 
— ,  9  AtL  372,  infra,  VII.;  Vernon  v.  Ver- 
non, 69  N.  J.  Eq.  759,  61  Atl.  409,  the 
same ;  Verdier  v.  Verdier,  8  Rich.  L.  135,  in- 
fra, VIII.;  Hopf  V.  State,  72  Tex.  281,  10 
8.  W.  589,  supra,  II.;  Dean  v.  Dean,  27 
Vt.  746,  infra,  VII.;  Grant's  Will,  149  Wis. 
330,  135  N.  W.  833,  infra,  XII.;  Lloyd  v. 
Roberts,  12  Moore  P.  C.  C.  158,  infra,  VI.  a; 
Thomas's  Goods,  1  Swabey  k  T.  255,  28  L.  J. 
Prob.  N.  S.  33,  5  Jur.  N.  S.  104,  7  Week. 
Rep.  270,  infra,  VII.;  Torre's  Ck>ods,  8 
Jur.  N.  S.  494,  infra,  VIII.;  Cheeney  v. 
Arnold,  18  Barb.  434,  infra,  V.;  Re  Town- 
ley,  1  Connoly,  400,  4  N.  Y.  Supp.  455, 
infra,  VI.  a;  Morris  v.  Kniffin,  37  Barb. 
^37,  infra,  XII.  See  also  Wright  v.  Rogers, 
L.  R.  1  Prob.  &  Div.  678,  38  L.  J.  Prob. 
N.  S.  67,  21  L.  T.  N.  S.  156,  17  Week.  Rep. 
S33,  infra,  X.;  Re  Brissell,  16  App.  Div. 
137,  45  N.  Y.  Supp.  122,  the  same;  Re 
Walker,  67  Misc.  6,  124  N.  Y.  Supp.  615, 
the  same;  Orser  v.  Orser,  infra,  VI.  a. 

Thus,   wills   haye   been   held    sufficiently 
proved  where  the  surviving  subscribing  wit- 


— remembered  nothing  of  the  circum- 
stances about  twenty  years  afterwards,  but 
was  positive  that  he  would  not  have  signed 
unless  he  had  known  that  every  part  of  the 
full  attestation  clause  was  true,  Wright's 
Estate,  67  How.  Pr.  117,  2  Dem.  482; 

— identified  his  signatures  U>  a  will  and 
codicil  sixteen  and  eighteen  years  old,  with 
full  attestation  clauses,  but  remembered 
only  that  tiie  testatrix  asked  him  to  wit- 
ness her  will,  the  court  assuming  that  the 
•deceased  witness  to  both  papers,  who  was 
a  lawyer,  had  superintended  the  execution 
•of  both.  Re  Brissell,  16  App.  Div.  137,  45 
N.  Y.  Supp.  122; 

— ^Eight  years  after  execution,  recollected 
that  the  other  witness  stated  in  the  presence 
of  the  testator  that  the  paper  they  were  to 
flign  was  a  codicil,  and  that  he  asked  him 
to  sign  the  testator's  codicil,  and  there  was 
nothing  to  rebut  the  prima  facie  case  made 
t^v  the  attestation  clause,  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154,  1  L.R.A.  161,  15  Atl.  391. 

In  Re  Tyler,  121  Cal.  405,  53  Pac.  928, 
51  LJa.A.(N.S.) 


it  was  held  that  a  will  was  sufficiently 
proved  where  the  surviving  subscribing  wit- 
ness twelve  years  after  did  not  recollect 
that  the  testatrix  signed  the  will  in  the 
presence  of  the  subscribing  witnesses,  or 
acknowledged  her  signature  in  their  pres- 
ence, or  that  she  declared  to  them  that  the 
instrument  was  her  will,  or  that  she  re- 
quested the  deponent  to  sign  his  name  as 
a  witness.  There  was  no  attestation  clause, 
but  the  last  clause  of  the  will  read  as  fol- 
lows: "In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  in  the  presence  of 

John  Heard  and ,  who  I  request  to  sign 

their  names  hereto  as  subscribing  wit- 
nesses."    Heard  was  the  deceased  witness. 

In  Mock  V.  Garson,  84  App.  Div.  65,  82 
K.  Y.  Supp.  310,  the  court  declined  to  set 
aside  the  verdict  of  a  jury  sustaining  a  will 
eleven  years  old,  where  the  surviving  sub- 
scribing witness  had  very  deficient  recollec- 
tion on  the  subject,  and  the  weight  of  the 
testimony  seemed  to  show  that  the  name  of 
the  deceased  witness  was  in  the  same  hand- 
writing as  the  name  of  the  surviving  wit- 
ness, who,  upon  the  probate  some  time  be- 
fore the  trial,  had  sworn  to  the  statutory 
requirements.  The  instrument  was  "drawn" 
by  the  testator,  who  knew  the  formalities 
of  due  execution,  but  we  are  not  informed 
whether  there  was  any  attestation  clause. 

In  Re  Gillmor,  117  Wis.  302,  94  N.  W.  32, 
the  court  approved  the  probate  of  a  will 
with  a  full  attestation  clause  where  one  of 
the  subscribing  witnesses  was  dead  and  the 
testimony  of  the  other  was  indefinite.  1'he 
surviving  witness  was  inclined  to  think 
that  he  signed  before  the  testator  signed, 
but  he  said,  eleven  years  afterward  at  the 
time  of  the  probate,  that  there  was  nothing 
which  enabled  him  to  state  the  order  of 
the  signing  except  that,  having  drawn  the 
will  and  the  form  for  execution,  and  with 
pen  in  hand,  he  would  naturally  sign  his 
name  before  turning  over  the  papers  to  the 
other  parties.  It  does  not  appear  that  he 
was  a  lawyer. 

In  the  insufficiently  reported  case  of 
Barnes  v.  Barnes,  66  Me.  286,  the  court  de- 
clined to  disturb  the  yerdiet  of  the  jury 
in  favor  of  a  will  over  eight  years  old,  with 
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acknowledgment.  Our  statute  does  not  say 
that  the  will  shall  be  acknowledged  to  be 
the  act  and  deed  of  the  testator,  as  in  Illi- 
nois, but  simply  that  he  shall  acknowledge 
it  to  be  his  last  will,  in  the  face  of  these 
differences  as  to  construction  in  the  two 
lines  of  statutes,  our  legislature  adopted  a 
statute  expression  more  in  conformity  with 
the  old  statute  of  frauds  than  with  the  Vic- 
torian statute.  Our  statute  is  the  guide 
that  our  courts  have  as  to  the  legislative 
intent  in  his  state.  It  must  have  been  in- 
tended thereby  that  the  courts  of  this  state 
should  adopt  a  construction  in  harmony 
with  that  adopted  under  similar  statute  ex- 
pressions by  other  courts,  rather  than  a 
construction  adopted  under  essentially  dif- 
ferent statutes. 


It  appears  to  us  that  the  autlioiities  upfm 
which  the  appellant  relies  lukTe  refereDce  t» 
statutes  wherein  the  signature,  and  not  the 
will,  is  the  subject  of  attestatioci  aad 
acknowledgment.  Such  cases  can  be  an- 
thority  here  only  by  way  of  analogy,  a^ 
when  the  facts  axe  analogous  also.  His 
principal  eases  are  from  New  York,  vben 
it  seems  the  statute  has  particular  ref  cra»» 
to  the  signature  of  a  testator. 

In  Re  Mackay,  110  N.  Y.  611, 1  L.R-A.  49:, 
6  Am.  St.  Rep.  409,  18  N.  E.  433,  tJi* 
testator  told  the  subscribing  witness^  thai 
the  paper  was  his  will.  He  handed  it  to 
them  so  folded  that  they  could  see  no  part 
of  the  writing  except  the  attestation  claose. 
They  did  not  see  either  his  signature  or  lu» 
seaL    The  direct  evidence  was  that  tlie  wit- 


a  full  attestation  clause,  where  one  of  the 
witnesses  was  dead,  and  the  other  two  were 
nonresidents  of  the  state,  and  one  of  them 
testified  that  he  never  signed  a  will  unless 
it  was  in  the  presence  of  the  other  sub- 
scribing witnesses  and  of  the  testator  and 
at  his  request,  and  that  he  was  satisfied 
this  was  no  exception  to  the  usual  course, 
although  he  had  no  distinct  recollection  of 
the  matter.  One  of  the  witnesses  was  a 
lawyer,  but  whether  he  was  the  one  who 
testified  does  not  appear. 

In  Pate  v.  Joe,  3  J.  J.  Marsh.  113,  it  was 
held  that  a  will  about  twenty-five  years  old 
was  sufficiently  proved  where  it  was  wit- 
nessed by  A,  B,  and  C,  and  it  was  proven 
that  the  will  and  the  signature  of  the  tes- 
tator were  in  the  handwriting  of  B,  who 
was  dead,  and  that  the  signature  of  C  was 
in  the  handwriting  of  A,  who  was  her  hus- 
band. A  had  no  recollection  whatever  of 
the  circumstances,  but  stated  that  it  was 
his  habit  never  to  witness  any  instrument 
without  seeing  the  party  who  executed  it 
make  his  signature,  or  hearing  him  ac- 
knowledge the  instrument;  that  he  would 
not  have  put  his  wife's  name  to  the  paper 
without  her  consent,  and  that  sometimes,  as 
he  believed,  he  signed  her  name  to  papers 
as  a  witness.  C  stated  that  she  could  write 
her  name,  but  the  signature  was  not  hers, 
and  that  she  had  no  recollection  whatever  of 
the  execution  of  the  instrument,  or  of  hav- 
ing authorized  her  husband  to  sign  her 
name  as  a  witness.  The  report  is  silent  as 
to  any  attestation  clause. 

In  Butcher  v.  Butcher,  21  Colo.  App.  416, 
122  Pac.  397,  it  was  held  that  the  state- 
ment of  the  only  surviving  witness  that  he 
signed  the  full  attestation  clause  would  be 
sufficient  to  show  that  he  and  the  other 
subscribing  witness  signed  it  in  the  presence 
of  the  testator,  he  testifying  to  the  other 
matters  therein.  In  this  case  the  testimony 
was  taken  by  deposition,  and  there  is  not 
any  reference  as  to  want  of  recollection. 
The  will  was  twenty-seven  years  old. 

But  a  will  was  rejectea  in  Jackson  ex 
dem.  LeG range  v.  LeGrange,  19  Johns.  386, 
10  Am.  Dec.  237,  where  in  ejectment  a  will 
twenty-five  years  old  that  had  never  been 
51  L.R.A.(N.S.) 


proved  before  a  surrogate  was  sought  to  be 
offered,  and  one  of  the  witnesses  was  dead, 
one  resided  in  the  state,  but  was  not  called, 
and  the  third  proved  the  signature  of  the 
dead  witness  and  his  own  signature,  but 
said  that  he  had  never  known  the  testator, 
and  had  no  recollection  of  anything  about 
the  paper.  It  does  not  appear  whether  there 
was  any  attestation  clause  or  not. 

See  also   Worden   v.   Van  Gieson,    infra, 

xn. 

V.  Lapse  of  time. 

While,  of  course,  the  lapse  of  time  is  s 
material  element  in  weighing  the  testimoDT 
of  witnesses  to  wills,  the  courts  in  practice 
seem  ready  to  consider  that  defects  of  recol- 
lection are  frequent,  even  a  riiort  time  after 
the  execution. 

Thus,  there  are  examples  of  such  defec- 
tive recollection  where  the  evidence  was 
taken  shortly  after  the  date  of  the  will.  Ee 
Lewis,  51  Wis.  101,  7  N.  W.  829,  supra, 
II.;  Pe  Jones,  85  N.  Y.  Supp.  294,  infra, 
VI.  b;  Cooper  v.  Bockett,  3  Curt.  Eccl.  Rep. 
648,  2  Notes  of  Cases,  391,  infra,  VIII.. 
Newhouse  v.  Godwin,  17  Barb.  236,  infnu 
XII.;  see  also  Re  Gahagan,  —  N.  J.  — , 
89  Atl.  771,  infra,  VI. 

So,  where  the  time  between  the  date  of 
the  will  and  the  taking  of  the  testimony 
was  only  a  few  months    (Bobbins  ▼.  Rob- 
bins,  50  N.  J.  Eq.  742,  26  Atl.  673,  infra; 
Young  V.  Barner,  27  Gratt.  96,  infra,  VII.; 
Chambers  v.  Queen's  Proctor,  2  Curt.  EccL 
Rep.  415,  infra,  VI.  a ;  Re  Attridge,  6  Noi» 
of  Cases,  697,  infra,  VII.;  Gregory  v.  Dyke, 
4  Notes  of   Cases,   620,   infra,   VI.  a) :  or 
where  it  was  less  than  a  year  ( Re  Carev,  24 
App.  Div.  531,  49  N.  Y.  Supp.  32,  infra: 
Swain  v.  Edmunds,  54  N.  J.   Eq.  438,  37 
Atl.  1117,  infra,  VII;  WooUey  v.  WooUer, 
95  N.  Y.  231,  infra,  X.) ;  or  about  a  year 
(Re    Stockwell,    17    Misc.    108,    40    N.   Y. 
Supp.  734,  infra,  VII.;  Neiheisel  v.  Tocrge, 
4  Redf .  328,  infra,  X, ;  Walsh  v.  Walsh,  4 
Redf.    165,    infra,    X.;    Wright    v.   Rogers, 
L.  R.  1  Prob.  &  Div.  678,  38  L.  J.  Prob.  N. 
S.  67,  21  L.  T.  N.  S.  166,  17  Week.  Rep. 
833,  infra,  X.). 
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nesses  did  not  see  the  signature,  and  could 
not  see  it.  At  the  close  of  the  opinion  it  is 
said:  "The  formalities  prescribed  by  the 
statute  are  safeguards  thrown  around  the 
testator  to  prevent  fraud  and  imposition. 
To  this  end  the  witnesses  should  either  see 
the  testator  subscribe  his  name,  or  he 
should,  the  signature  being  visible  to  him 
and  to  them,  acknowledge  it  to  be  his  signa- 
ture." If  the  paper  had  been  so  placed  that 
the  witnesses  could  have  seen  the  signature, 
and  ten  years  thereafter  they  testified  that 
they  could  not  remember  whether  the  testa- 
tor's name  was  there  or  not,  but  that  they 
could  remember  that  he  told  them  that  it 
was  his  will  and  wanted  them  to  witness  his 
signature,  the  facts  would  be  analogous 
to  the  facts  here;   but  th^  case  does  not 


inform  us  what  the  court  would  have  done 
under  the  changed  circumstances. 

In  Lewis  v.  Lewis,  13  Barb.  17,  on  page 
25,  the  paper  was  so  folded  that  the  wit- 
nesses could  not  see  the  signature  if  it  was 
there.  The  court  bore  down  on  the  fact  that 
the  attestation  and  acknowledgment  of  the 
signature  were  required  by  the  statute.  If 
the  facts  had  been  that  the  paper  was  so 
placed  that  the  signature  could  have  been 
seen,  but  the  witnesses  did  not  remember 
whether  it  was  there  or  not,  the  opinion 
does  not  disclose  what  the  result  would 
have  been.  The  court,  however,  says:  "The 
law  of  evidence,  in  its  application  to  the 
proof  of  the  several  facts  which,  united, 
constitute  a  valid  will,  is  the  same  as  it  is 
in  its  application  to  the  proof  of  any  other 


Probate  was  sustained  of  a  will  a  few 
months  old  with  a  full  attestation  clause, 
where  one  of  the  subscribing  witnesses,  the 
testator's  physician,  did  not  recollect  any- 
thing about  the  declaration,  while  testify- 
ing as  to  other  matters;  and  the  other  sub- 
scribing witness,  who  was  the  lawyer  who 
drew  the  will,  testified  to  its  due  execution. 
Robbins  v.  Robbins,  50  N.  J.  £q.  742,  26 
Atl.  673,  where  the  court  concluded  that, 
notwithstanding  the  comparatively  short 
time,  the  witness  had  forgotten. 

In  Re  Carey,  24  App,  Div.  531,  49  N.  Y. 
Supp.  32,  affirming  14  Misc.  486,  36  N.  Y. 
Supp.  817,  the  court,  in  affirming  the  holo- 
graphic will  of  an  experienced  testator,  hav- 
ing a  full  attestation  clause,  concluded  that 
a  subscribing  witness  had  forgotten  the  de- 
tails of  the  execution  of  the  will,  less  than 
a  year  old,  he  being  a  very  busy  man,  who 
had  forgotten  entirely  that  he  was  a  wit- 
ness to  the  testator's  will  until  the  fact  was 
stated  to  him.  This  witness  testified  that 
there  was  no  publication  in  his  presence  by 
the  testator,  who  was  deaf,  but  that  the 
other  subscribing  witness  had  said  in  a  low 
tone  that  the  paper  was  the  testator's  will; 
the  witness  was  contradicted  as  to  the  tone 
of  voice,  and  it  was  shown  that  the  deaf- 
ness of  the  testator  was  not  great,  and  the 
other  witness  testified  to  the  due  execution 
of  the  wilL 

In  Hildreth  v.  Marshall,  51  N.  J.  Eq.  241, 
27  Atl.  465,  the  court  stated  in  effect,  as  to 
the  execution  of  a  will  less  than  a  year  old, 
that  the  vague  uncertainty  of  the  testimony 
of  the  subscribing  witnesses  was  not  suf- 
ficient to  overcome  the  testimony  of  an 
interested  person,  together  with  the  attesta- 
tion clause;  but  the  instrument  was  reject- 
ed on  the  ground  of  fraud. 

But  the  court  may  not  think  that  the 
witnesses'  omissions  to  state  certain  formali- 
ties are  due  to  forgetfulness  when  the  will 
was  executed  only  three  months  before. 
See  Wilson  v.  Hetterick,  2  Bradf .  427,  infra, 
VI.  b. 

And  in  Ludlow  v.  Ludlow,  36  N.  J.  Eq. 
597,  it  was  apparently  held  that  there  was 
no  failure  of  memory  in  the  case,  where  the 
will  was  three  years  old. 
51  L.R.A.(KJ3.) 


See  also  for  definiteness  of  recollection 
six  years  after  execution.  Re  Simmons,  30 
N.  Y.  S.  R.  446,  9  N.  Y.  Supp.  352,  infra, 
VI.  b. 

And  absence  of  the  recollection  of  the  per- 
formance of  certain  formalities  ten  or  more 
than  ten  years  before  does  not  necessarily 
mean  that  such  formalities  have  been  per- 
formed and  forgotten.  See  Re  De  Haas,  9 
App.  Div.  561,  41  N.  Y.  Supp.  696,  infra, 
VI.  a;  Re  Berdan,  65  N.  J.  Eq.  681,  .55  Atl. 
728.  See  also  Adams  v.  Rodman,  102  Wis. 
456,  78  N.  W.  588,  759,  infra,  X. 

By  way  of  illustration,  it  may  be  stated 
here  that  wills  with  a  full  attestation  clause 
have  been  admitted  to  probate  where — 

— ten  years  after  the  execution,  the  recol- 
lection of  one  of  the  witnesses  was  some- 
what faint  as  to  certain  circumstances,  Van 
Hooser  v.  Van  Hooser,  1  Redf.  ?65; 

— fifteen  or  sixteen  years  after  execution, 
the  witnesses  did  not  recollect  the  fact  of 
publication  and  of  request  to  sign,  and  the 
will  was  executed  under  the  supervision  of 
the  attorney,  although  he  was  not  allowed 
to  testify,  Re  Sears,  33  Misc.  141,  68  N.  Y. 
Supp.  363;  . 

— eight  years  after  execution,  one  of  the 
witnesses  to  the  will  of  a  solicitor  testified 
to  the  effect  that  the  testator  signed  before 
both  of  the  attesting  witnesses,  but  the  court 
attached  little  weight  to  his  evidence,  and 
the  other  witness  swore  that  not  only  did 
the  deceased  not  sign  in  his  presence,  but 
that  the  signature  was  not  on  the  paper  at 
all  when  the  witness  signed, — the  court  con- 
sidering that  it  could  not  rely  on  the  mem- 
ory of  the  last  witness,  O'Meagher  v. 
O'Meagher,  Ir.  L.  R.  11  Eq.  117. 

A  will  ten  years  old  was  admitted  in  Re 
Boardman,  46  N.  Y.  S.  R.  444,  20  N.  Y. 
Supp.  60,  where  one  of  the  subscribing  wit- 
nesses was  explicit  in  testifying  that  the 
testator  signed  the  will  in  their  presence, 
while  the  other  had  no  definite  recollection, 
but  an  impression  that  it  was  not  signed 
by  the  testator  in  their  presence,  and  that 
he  did  not  observe  the  testator's  signature. 
This  witness  had  written  the  date  of  the 
will  immediately  preceding  the  signature 
of  the  testator,  and  the  court  thought  that 
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fact.  The  evidence  may  be  direct  and  poei- 
tive,  or  it  may  be  circumstantial,  and  pre- 
Bumptive;  for  the  law  of  evidence  in  regard 
to  wills,  as  well  as  in  regard  to  deeds  and 
documentary  proof  generally,  must  have  ref- 
erence to  the  casualties  of  human  life  and 
the  infirmities  of  human  memory." 

This  is  a  general  declaration  of  law  that 
is  applicable  here,  in  view  of  the  fact,  that 
the  subscribing  witnesses  could  not  remem- 
ber, after  ten  years,  whether  Mr.  Carey's 
signature  was  on  the  will  when  they  signed 
it.  In  the  case  of  Sears  y.  Sears,  77  Ohio 
St.  104,  17  L.R.A.(N.S.)  363,  82  N.  E.  1067, 
11  Ann.  Cas.  1008,  it  appears  that  the  stat- 
ute required  that  the  will  should  be  signed 
by  the  testator  at  the  end  thereof.  At  the 
end  of  the  will,  before  the  attestation  clause. 


appeared  a  blank  space  where  the 
should  have  been  written.  It  was  not  there: 
The  only  place  where  the  name  did  appetr 
was  in  the  attestation  clause.  Under  such 
a  statute  and  such  a  state  of  facts,  the 
court  held  that  the  will  was  not  properly 
executed.  Other  cases  cited  ooold  be  u- 
alyzed  to  show  such  a  difference  in  statutei 
or  in  facts  as  to  render  them  inapplieabk 
to  the  case  at  bar.  On  the  other  hsiid,  in 
Orser  v.  Orser,  24  K.  Y.  61,  in  a  ease  where 
one  of  the  subscribing  witnesses  was  dead 
and  the  other  could  not  remember  tiiat  the 
decedent  declared  the  instrument  to  be  his 
will  or  acknowledged  his  signature,  the 
court  said:  "The  result  of  the  authoritiei 
upon  the  probate  of  wills  is  that  the  ques- 
tion of  the  due  execution  of  a  will  is  to 


he  would  have  noticed  the  omission  of  the 
testator's  signature  had  there  been  any 
omission,  and  that  he  had  forgotten  the  de- 
tails. The  report  is  silent  as  to  any  at- 
testation clause. 

It  was  held  that  a  will  forty  years  old 
with  a  full  attestation  clause  was  sufficienly 
proven  where  two  of  the  three  witnesses 
were  dead,  and  the  third  witness  testified 
that  the  testator  asked  him  to  come  to  his 
house  and  witness  his  will,  and  he  proved 
his  signature  to  the  instrument,  but  stated 
that  the  testator  did  not  sign  it  in  his 
presence,  that  this  was  the  only  occasion 
on  which  he  had  ever  witnessed  a  document 
for  the  testator,  that  to  the  best  of  his 
knowledge  when  he  signed  his  name  the 
testator  and  one  of  the  other  witnesses  were 
present,  but  that  he  had  no  recollection  that 
the  other  witness  had  signed  at  the  same 
time.    Welty  v.  Welty,  8  Md.  16. 

In  Jauncey  v.  Thome,  2  Barb.  Ch.  40,  46 
Am.  Dec.  424,  the  court  sustained  a  will 
made  ten  years  before  probate,  where,  of 
the  three  witnesses  to  the  will,  one  recol- 
lected that  the  statutory  formalities  had 
been  performed,  another  did  not  remember 
that  he  knew  that  the  paper  wiis  a  will,  or 
that  the  testator  said  that  it  was,  and  the 
third  was  not  sure  that  the  testator's  signa- 
ture was  on  the  paper,  but  believed  that  the 
testator  had  said  it  was  a  will.  The  at- 
testation clause  was  incomplete  as  to  a 
requirement  not  in  controversy,  but  the 
court  apparently  did  not  place  much  weight 
upon  it  one  way  or  the  other. 

In  Cheeney  v.  Arnold,  18  Barb.  434,  af- 
firmed in  16  N.  Y.  346,  60  Am.  Dec.  609, 
it  was  held  that  a  will  twenty-five  years  old 
was  sufficiently  proved  where  one  witness 
was  dead,  another  was  about  ninety  years 
old,  nearly  blind,  and  testified  that  he  wrote 
the  will  according  to  the  directions  of  the 
testator  and  read  it  over  to  him  as  he  wrote 
it,  that  the  witnesses  subscribed  their  names 
in  the  presence  of  the  testator  and  in  the 
presence  of  each  other,  and  the  third  wit- 
ness, who  was  fifteen  or  sixteen  years  old 
at  the  time  of  the  execution  of  the  will, 
recollected  that  he  signed  his  name  thereto, 
that  the  other  witnesses  also  signed  their 
61  L.R.A.(N.S.) 


names  as  witnesses  in  his  presence  and  at 
the  same  time,  that  the  other  sarriTiag 
witness  asked  him  to  sign  the  will  in  the 
presence  of  the  testator,  and  that  he  under- 
stood that  the  instrument  was  a  will,  but 
he  imperfectly  recollected  what  occurred. 
There  was  an  attestation  clause  which  omit- 
ted that  the  witnesses  signed  at  the  requM 
of  the  testator,  but  the  court  does  not  refer 
expressly  to  this. 

In  Re  Duffy,  127  App.  Div.  174,  111  N. 
Y.  Supp.  491,  reversing  51  Misc.  543,  101 
N.  Y.  Supp.  974,  the  appellate  court  refus«fd 
to  subscribe  to  the  doctrine  that  witnesses 
could  not  remember  what  occurred  at  the 
execution  of  a  will  thirty  years  before,  and 
reversed  the  decision  of  the  surrogate  deny- 
ing probate,  and  directed  that  a  trial  be 
had  before  a  jury.  The  testimony  of  the 
witnesses  satisfied  the  statutory  require- 
ments, and  one  of  them  was  the  lawyer  ¥  ho 
drew  the  will,  which  contained  the  usual 
attestation  clause,  but  the  surrogate  bad 
taken  the  view  that  the  witnesses  could  not 
remember  the  circumstances  after  thirtj 
years,  and  therefore  they  c^uld  not  recollect 
at  all. 

In  Allaire  v.  Alhiire,  37  N.  J.  L.  312, 
affirmed  in  39  N.  J.  L.  113,  where  one  of 
the  witnesses,  eight  years  after  the  will  was 
executed,  remembered  practically  nothing 
about  it  except  that  he  signed  his  name  to 
some  document  for  the  t^tator,  and  nio^ 
years  later,  on  another  examination,  he  i^ 
membered  fully  the  circumstances,  the  court 
was  of  the  opinion  that  his  early  forgetful- 
ness    was    of    little    impeaching   value  u 

Tinst  his  later  recollection,  he  having  stat- 
that,  by  reason  of  litigation  over  the 
matter,  he  had  recurred  to  it  often  asd 
his  memory  had  been  refreshed. 

Reference  may  here  be  made  for  coo- 
venience  to  the  approximate  time  which  had 
elapsed  between  the  date  of  the  will  and 
the  examination  of  witnesses  in  various 
cases  throughout  this  note,  viz. — 

— ^between  one  and  two  years,  Bayliw  v. 
Sayer,  3  Notes  of  Cases,  22,  infra,  VI.  a: 
Cregreen  v.  Willoughby,  6  Jur.  N.  S.  590, 
infra,  XIII.;  Leech  v.  Bates,  6  Notes  of 
Cases,  699,  infra,  VI.  a;  see  also  Wjnua 
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be  determined,  like  any  other  fact,  in  view 
of  all  the   legitimate  evidence  in  the  case; 
and  that  no  controlling  eifect  is  to  bo  given 
to    the    testimony   of   the   subscribing   wit- 
nesses.      Their  direct  participation   in  the 
transaction    must,    of    course,    give    great 
weight  to  their  testimony;  but  it  is  liable 
to  be  rebutted  by  other  evidence,  either  di- 
rect   or    circumstantial;  ^  A  will,   duly   at- 
tested upon  its  face,  the  signatures  to  which 
are  all  genuine,  may  be  admitted  to  probate, 
although   none  of  the  subscribing  witnesses 
are    able    to  swear,  from  recollection,  that 
the  formalities  required  by  the  statute  were 
complied  with;  and  even  although  some  of 
them  should  swear  positively  that  they  were 
not,  if  the  other  evidence  warrants  the  in- 
ference that  they  were." 


In  Schouler  on  Wills,  §  322,  it  is  said 
that  the  result  of  the  cases  under  the  stat- 
ute of  Victoria,  as  to  whether  the  testator's 
signature  was  on  the  will  when  it  was  pro- 
duced to  the  witnesses  for  their  attestation, 
appears  to  be:  "That  in  the  absence  of 
direct  evidence  on  the  point  one  way  or  the 
other,  the  court  may,  independently  of  any 
positive  evidence,  investigate  the  circum- 
stances of  the  case,  and  may  form  its  own 
opinion  from  these  circumstances  and  from 
the  appearance  of  the  document  itself, 
whether  the  name  of  the  testator  was  or 
was  not  upon  it  (or  rather  might  not  have 
been  seen),  at  the  time  of  the  attestation. 
But  the  court  should  mainly  consider  wheth- 
er the  witnesses  did  not  see,  or  at  least 
have   an    opportunity    of    seeing,    the    tes- 


V.  Wyman,  118  App.  Div.  109,  103  N.  Y. 
Supp.  64,  affirmed  in  197  N.  Y.  524,  90  N. 
E.    1167,  infra,  VIII.; 

— from  two  to  three  years,  Rugg  v.  Rugg, 

83  N.  Y.  592,  supra,  II. ;  Barnewall  v.  Mur- 
rell,  108  Ala.  366,  18  So.  831,  supra,  II.; 
McGurdy  ▼.  Neall,  42  N.  J.  Eq.  333,  7  Atl. 
666,  infra,  VI.  a;  Peck  v.  Gary,  27  N.  Y.  9, 

84  Am.  Dec.  220,  infra,  VI.  a;  Re  Cottrcll, 

95  N.  Y.  329,  infra,  VI.  a.;  Peebles  v.  Case, 

2  Bradf.  226,  infra,  VI.  a;  Re  Johnson,  7 

Misc.  220,  27  N.  Y.  Supp.  649,  infra,  VI.  a; 

Keating  ▼.  Brooks,  4  Notes  of  Cases,  253, 

infra,  VI.  a;  Dewey  v.  Dewey,  1  Met.  349, 

35  Am.  Dec.  367,  infra,  VI.  a;  Brenchley 

V.   Still,  2  Rob.  Eccl.  Rep.  162,  infra,  VI. 

a;     He    Engler,     56    Misc.    218,     107    N. 

Y.     Supp.    222,     infra,    VI.     a;     Thomson 

V.    Kali,    2    Rob.    Eccl.    Rep.    426,    VI.    b; 

CSwillim  V.  Gwillim,  3  Swabey  &  T.  200,  29 

L.  J.  Prob:  N.  S.  31,  infra,  VII.;  Re  Eldred, 

109    App.   Div.   777,   96   N.   Y.   Supp.   435, 

infra,  VIII.;   Weir  v.  Fitzgerald,  2  Bradf. 

42,  infra,  X.;  Gove  v.  Gawen,  3  Curt.  Eccl. 

Rep.  151,  infra,  X.;  Dack  v.  Dack,  19  Hun, 

630,  infra,  XII.;  Re  Sanderson,  9  Misc.  574, 

30  N.  Y.  Supp.  848,  infra,  VIII.; 

— ^from  three  to  four  years,  Blake  v. 
Knight,  3  Curt.  Eccl.  Rep.  547,  infra,  VIII.; 
Miller  v.  Van  Dyk,  —  N.  J.  — ,  9  Atl.  372, 
infra,  VII.;  Re  Bedell,  2  Connoly,  328,  12 
N.  Y.  Supp.  96  (apparently)  infra,  VI.  a; 
Torre's  Goods,  8  Jur.  N.  S.  494,  infra,  VIII.; 

— four  and  a  half  years,  Burgoyne  v. 
Showier,  1  Rob.  Eccl.  Rep.  5,  infra,  VII.; 

— ^from  four  to  seven  years.  Reeve  v.  Cros- 
by, 3  Redf.  74,  infra,  VI.  a;  Lloyd  v. 
Roberts,  12  Moore,  P.  C.  C.  368,  infra,  VI. 
a;  CHagan's  Will,  73  Wis.  78,  9  Am.  St. 
Rep.  763,  40  N.  W.  649,  infra,  VI.  a;  Re 
Dake,  98  App.  Div.  629,  90  N.  Y.  Supp. 
213,  infra,  VIII.;  Brinckerhoff  v.  Remsen, 
8  Paige,  488,  infra,  VI.  b;  I^ewton's  Will, 
Tucker,  349,  infra.  VII.;  Leach's  Goods.  12 
Jur,  381.  infra,  Vi.  b;  Vinnioombe  v.  But- 
kr,  10  Jur.  N.  S.  1109,  3  Swabey  &  T. 
580,  34  L.  J.  Prob.  N.  S.  18,  13  Week. 
Rep.  392.  infra,  VI.  b;  Re  Clanin,  73  Vt. 
129,  87  Am.  St.  Rep.  693,  50  Atl.  815,  infra, 
VIII;  Holyoke  v.  Sipp,  77  Neb.  304,  100 
N.  W.  506,  infra,  VIII.;  Re  Voorhis,  125 
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N.  Y.  765,  20  N.  E.  935,  infra,  X.;  Welch 
V.  Welch,  9  Rich.  L.  133,  infra,  XIII.; 

— ^from  seven  to  ten  years.  Nelson  v.  Mc- 
Giffert,  3  Barb.  Ch.  158,  49  Am.  Dec.  170, 
infra,  VI.  a;  Butler  v.  Benson,  1  Barb. 
527,  the  same;  Deupree  v.  Deupree,  45  Ga. 
415,  infra,  VII.;  Elkinton  v.  Brick,  44  N. 
J.  Eq.  154,  1  L.R.A.  161,  15  Atl.  391,  supra, 
IV.;  Barnes  v.  Barnes,  66  Me.  286,  supra, 
IV.;  Woodhouse  v.  Balfour,  L.  R.  13  Prob. 
Div.  2,  57  L.  J.  Prob.  N.  S.  22,  58  L.  T.  N. 
S.  59,  36  Week.  Rep.  368,  52  J.  P.  7,  infra, 
VIII.;  Re  Wilcox,  37  N.  Y.  S.  R.  462,  14  N. 
Y.  Supp.  109,  infra,  VIII.;  Re  Sizer,  129 
App.  Div.  7,  113  N.  Y.  Supp.  210,  infra, 
VIII.;  Adams  v.  Field,  21  Vt.  259,  infra, 
VIII.;  Re  Roundes,  7  N.  Y.  S.  R.  730, 
infra,  X.;  Re  Prey,  2  Connoly,  70,  7  N.  Y. 
Supp.  330,  infra,  X.;  Re  Boardman,  46  N. 
Y.  S.  R.  444,  20  N.  Y.  Supp.  60,  infra, 
IX.;  Pearson  v.  Wightman,  1  Mill,  Const. 
336,  12  Am.  Dec.  636,  supra,  II.  See  also 
Re  Nelson,  infra,  IX.  Fatheree  v.  Lawrence, 
infra,  XII.;  Hughes  v.  Hughes,  infra,  XII.; 
Howard's  Will,  infra,  XII.;  Re  Grant,  in- 
fra, XII.;  Worden  v.  Van  Giesen,  infra, 
XII.;  Gillis  V.  Gillis,  infra,  XII.  See  also 
Re  Cabey; 

— over  ten  yean.  Re  Schweigert,  supra, 
II.;  Re  Langtry,  supra,  II.;  Wright's 
Estate,  supra,  IV.;  Re  Brissell,  supra,  IV.; 
Re  Tyler,  supra,  IV.;  Mock  v.  Garson, 
supra,  IV.;   Re  Gillmor,  supra,  TV.;   Pate 

V.  Joe,  supra,  IV.;  Hennes  v.  Huston,  infra, 

VI.  a;  Mundy  v.  Mundy,  infra,  VI.  a; 
Hanley  v.  Kraftczyk,  infra,  VI.  a;  Eliot  v. 
Eliot,  infra,  VII.;  Thomas's  Goods,  infra, 
VII.;  Verdier  v.  Verdier,  infra,  VIII.;  Nor- 
ton V.  Norton,  infra,  VIII.;  Re  Sandmann, 
infra,  X.;  Re  Babcock,  infra,  X.;  Webb  v. 
Dye,  infra,  X.;  Lawyer  v.  Smith,  infra,  XI.; 
Re  Kellum,  infra,  XI.;  Re  Pepoon,  infra, 
XI. 

VI,  Wliere  there  is  an  attestation 

clause, 

a.  In  general. 

This  note  does  not  deal  with  the  general 
question  of   the  effect  of  or   presumption 
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tator'B  signature  when  they  attested;  for, 
if  they  did  not,  it  is  immaterial  that  the 
signature  was  actually  there,  but  hidden 
from  thenu"  It  would  appear  from  this 
that  in  the  circumstances  of  this  case  the 
will  would  be  sufficiently  proven  under  the 
Victorian  statute,  or  a  statute  essentially 
like  it. 

The  opinion  in  Re  Shaptcr,  35  Colo.  578,  6 
L.RJl.(N.S.)  575,  117  Am.  St.  Rep.  216, 
85  Pac.  688,  shows  that  circumstances  sur- 
rounding the  execution  of  a  will  may  be 
appealed  to.  In  the  face  of  that  decision, 
we  do  not  go  astray  in  saying  that  in  a 
case  like  the  present,  where,  owing  to  the 
failure  of  the  memory  of  the  subscribing 
witnesses,  after  the  lapse  of  a  long  time, 
it  was  impossible  to  obtain  direct  testimony 


that  Mr.  Carey's  signature  was  on  the  paper 
when  the  witnesses  signed  it,  circuniLstauee» 
may  be  resorted  to  to  supply  whatever  d^ 
ficiency  there  was  in  that  particular.  Mr. 
Carey  came  into  the  room  where  the  wit- 
nesses were,  with  pen,  ink,  and  the  paper 
in  his  hand,  sat  down  for  a  moment  at  ibe 
table,  arose,  and,  handing  the  pen  to  the 
first  witness,  said  it  was  his  will  and  asked 
them  to  sign  it.  What  did  he  sit  at  the 
table  for  with  a  pen  in  his  hand  but  to 
sign  the  paper?  If  it  was  hia  will,  it  was 
not  his  completed  will  until  he  had  signed 
it,  and  his  declaration  that  it  was  his  will 
at  that  time  and  under  such  circumstances 
indicated  that  he  had  completed  his  part^ 
and  that  he  wanted  the  witnesses  to  attest  it 
as  completed.    The  usual  order  of  signatures 


from  a  full  attestation  clause,  while  the 
weight  of  such  presumption  is  present  in 
most  of  the  cases  of  defective  memory  where 
there  is  such  a  clause.  In  this  subdivision 
the  clause  is  supposed  to  be  complete,  at 
least  in  so  far  as  concerns  matters  in  doubt 
or  controversy,  and  those  cases  dealt  with 
at  length  in  this  subdivision  are  merely 
selected  cases.  At  the  end  of  this  subdi- 
vision, reference  is  made  to  other  cases  on 
the  subject  in  other  subdivisions  of  this 
note. 

Effect  of  the  clause  as  evidence. 

In  Allaire  v.  Allaire,  37  N.  J.  L.  312, 
affirmed  in  39  K.  J.  L.  113,  the  court  said, 
there  being  a  full  attestation  clause,  "if 
the  attesting  witnesses,  when  called,  admit 
their  signatures,  but  through  defect  of  mem- 
ory, or  for  any  other  reason,  fail  to  testify 
to  the  due  execution  of  the  will,  it  may  be 
established  on  the  presumption  arising  from 
the  form  of  the  attesting  clause,  unless  there 
be  affirmative  evidence  given  to  disprove  its 
statements.''  See  also  Peebles  v.  Case,  2 
Bradf.  226,  infra,  XIII. 

In  Mundy  v.  Mundy,  15  N.  J.  Eq.  290, 
the  court  said:  "Mrs.  Manning  has  a 
distinct  recollection  of  the  fact  of  her  wit- 
nessing the  will,  but  a  very  imperfect  and 
confused  recollection  of  the  particulars  of 
the  transaction.  In  attempting  to  call  them 
to  remembrance,  and  to  give  them  in  detail, 
she  is  led  into  some  contradictions,  which 
afforded  counsel  some  room  for  argument 
that  the  statute  had  not  been  complied  with. 
The  will  has  the  attesting  clause,  which,  if 
true,  shows  that  all  the  requirements  of 
the  law  were  fulfilled.  Although  the  wit- 
nesses may  have  forgotten  whether  they 
were  all  present  and  saw  the  testator  sign 
the  will,  or  whether  he  made  any  publica- 
tion or  declaration  of  it,  the  instrument 
ought  not  to  be  rejected  on  account  of  such 
mere  want  of  recollection.  The  attestation 
clause,  with  the  signatures  of  the  witnesses, 
is  prima  facie  evidence  of  the  facts  stated 
in  it," 

It  was  held  to  be  error  to  decline  to  in- 
struct the  jury  that,  inasmuch  as  the  at- 
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testation  clause  to  the  paper  propounded 
was  in  due  form,  a  presumption  that  it  was 
duly  executed  as  a  will  arose,  where,  of  the 
three  witnesses,  one  testified  on  interroga- 
tories to  the  necessary  factd,  one  remi-io- 
bered  nothing  about  the  execution,  and  the 
third  testified  that  he  signed  the  paper  at 
the  request  of  the  last-mentioned  witness, 
but  did  not  know  its  character  and  was 
unable  to  state  whether  or  not  the  testator 
was  present.  Underwood  v.  Thurman,  J 11 
Ga.  325,  36  S.  £.  788. 

That  an  attestation  clause  affords  as 
much  proof  of  execution  in  the  presence  of 
a  living  witness  as  in  the  presence  of  one 
since  deceased  was  held  in  Orser  v.  Orser, 
24  N.  Y.  51,  where  the  appellate  court  set 
aside  the  finding  of  a  jury  against  the  ^^ill 
for  misdirection.  The  surviving  witness  was 
unable  to  remember  any  declaration  or  ac- 
knowledgment, but  admitted  that  he  hoard 
some  conversation  between  the  testator  and 
the  other  witness,  who  was  an  experienced 
scrivener,  which  he  could  not  rememlier. 
The  trial  judge  was  asked  to  instruct  the 
jury  that  they  might  infer  from  the  testi- 
mony of  the  witness  as  to  the  conversatioo 
between  the  other  witness  and  the  testator, 
taken  in  connection  with  the  certificate  of 
attestation  and  the  other  facts  found  in  the 
case,  that  the  words  of  that  conversation 
contained  the  necessary  acknowledgment 
and  request  by  the  testator;  but  the  judge, 
while  so  charging  so  far  as  related  to  the 
deceased  witness,  refused  to  do  so  as  to 
the  surviving  witness.  The  appellate  court 
held  that  there  was  no  ground  for  distinc- 
tion, and  that  so  far  as  the  certificate  was 
evidence  at  all,  it  furnished  as  much  proof 
that  the  will  was  executed  in  presence  of 
the  living  witness,  as  in  the  presence  of  the 
deceased  witness,  as  he  certified  that  the 
instrument  ^as  declared  to  "us"  by  the 
testator. 

Illustrations. 

Wills  with  attestation  clauses  have  been 
admitted  to  probate  in  cases  of  defective 
recollection  of  one  or  more  of  the  attesting 
witnesses — 

— where  the  only  witness  found  was  un- 
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la  Bueli  eases  is  for  the  testator  to  sign  first 
ajid  then  the  witnesses.    It  is  said  in  Allen 
V.   Griffiii,  69  Wis.  629,  633,  35  N.  W.  21, 
22:       ""We  think,  in  the  absence  of  clear 
proof   tliat  the  witness  or  witnesses  signed 
before  tiie  signing  of  the  testator,  it  should 
be  presumed  that  the  testator  signed  first. 
Thi3  -would  be  the  usual  order  of  signature." 
^^liile  it  is  not  necessary  that  the  testator 
•ign  bef  <«6  the  witnesses,  yet  the  usual  or- 
der  Ib   that  he  do  so.     So  that,  in  the  ab- 
sence   of  anything  to  the  contrary,  it  ap- 
pears   from  the  testimony  that   when  Mr. 
Carey   sat  down  at  the  table  with  a  pen  in 
his  luLnd,  he  signed  the  will  and  after  him 
the    witnesses.     In  Hobart  v.   Hobart^   154 
IIL    610,  45  Am.   St.   Rep.   151,   39   N.   E. 
581»  it  appeared  that  the  statute  made  the 


will  the  subject  of  attestation  and  acknowl- 
edgment. One  of  the  subscribing  witnesses 
was  dead.  The  other  testified  that  the  de- 
ceased witness  was  her  husband;  that  the 
testator  and  his  wife  brought  the  will  to 
her  house.  It  was  not  stated  that  the 
testator  had  signed  it»  and  she  could  not 
remember  whether  his  signature  was  there 
or  not.  He  declared  it  was  his  will  and 
asked  the  witness  to  sign  it.  The  court 
said:  "While  it  is  true  that  the  witness 
cannot  remember  seeing  the  signature,  yet 
she  cannot  say  positively  that  she  did  not 
see  it.  It  is  clear,  however,  that  the  tes- 
tator produced  before  the  subscribing  wit- 
nesans  an  instrument  in  writing  which  he 
stated  to  be  his  will,  and  asked  them  to 
sign  it  as  witnesses.     A  will  must  be  re- 


able  to  state,  fifteen  years  after  execution, 
that  he  saw  the  testatrix  sign  her  name,  or 
that  he  even  saw  her  signature  upon  the 
will,  Hennes  t.  Huston,  81  Minn.  30,  83 
K.  'W.  439; 

— ^where,  twenty-two  or  twenty-three 
years  after  execution,  one  witness  was  dead, 
a  second  had  no  recollection  about  it,  and 
the  third,  while  remembering  some  of  the 
circumstances,  was  confused  in  her  recol- 
lection and  stated  that  the  testator  did  not 
Bay  anything  when  he  signed,  Mundy  v. 
Mundy,  supra; 

— ^where  one  witness  could  not  be  found, 
the  second  had  forgotten  the  circumstances 
of  the  execution,  and  the  third  testified  to 
the  due  execution  and  stated  that  the  tes- 
tatrix's husband  read  aloud  the  attestation 
clause  in  the  presence  of  the  three  witnesses 
before  they  signed  as  witnesses,  Ke  Townley, 
1  Connoly,  400,  4  N.  Y.  Supp.  455; 

— ^where,  seven  years  after  the  execution 
of  the  holographic  will  of  a  solicitor,  one  of 
the  witnesses  was  dead,  and,  although  there 
was  no  break  or  crowding  in  the  attestation 
clause,  the  surviving  witness  testified  that 
there  was  nothing  on  the  paper  that  he 
could  see  when  he  signed  except  the  signa- 
ture of  the  testator  and  of  the  other  wit- 
ness, who  signed  at  the  same  time,  Lloyd  v. 
Roberts,  12  Moore,  P.  C.  C.  158; 

— ^where  the  witnesses  to  a  will  six  years 
old  verified  their  signatures,  but  had  no 
recollection  of  attesting  the  instrument, 
CHagan's  Will,  73  Wis.  78,  9  Am.  St.  Rep. 
763,  40  K.  W.  649; 

— ^where  the  recollection  of  some  of  the 
witnesses  to  a  will  twenty-nine  years  old 
was  deficient,  Hanley  v.  Kraftczyk,  119  Wis. 
352.  96  N.  W.  820; 

— ^where  there  were  some  absences  of  recol- 
lection and  some  discrepancies  in  the  testi- 
mony of  the  attesting  witnesses  to  instru- 
ments one  and  two  years  old.  Leech  v. 
Bates,  6  Notes  of  Cases,  699; 

— ^where  there  was  doubt  or  want  of  recol- 
lection of  one  of  the  witnesses  to  a  will 
two  or  three  years  old,  McCurdy  v.  Neall, 
42  N.  J.  Eq.  333,  7  Atl.  566  (not  necessary 
to  decision ) ; 

— where,  eight  years  after  the  date  of  a 
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will,  one  of  the  witnesses  testified  fully  as 
to  its  due  execution,  and  the  other  two  wit- 
nesses did  not  remember  whether  the  tes- 
tator or  his  son-in-law  asked  them  to  sign, 
one  of  them  having  a  vague  recollection  that 
it  was  the  son-in-law.  Nelson  v.  McGifTert, 
3  Barb.  Ch.  158,  49  Am.  Dec.  170; 

— where  the  witnesses,  sixteen  years  af- 
terward, did  not  remember  any  declaration 
or  request.  Re  Sears,  33  Misc.  141,  68  N. 
Y.   Supp.   363; 

— ^where,  a  few  months  after  the  execu- 
tion of  the  will  of  a  barrister,  two  of  the 
witnesses  testified  that  the  will  was  not 
signed  in  their  presence,  while  a  third  stat- 
ed that  it  was  so  signed,  Chambers  v. 
Queen's  Proctor,  2  Curt.  Eccl.  Rep.  415; 

— where  one  of  the  witnesses  thought  that 
the  other  witness  did  not  see  the  testator 
sign  the  will,  but  the  second  witness  posi- 
tively testified  to  the  contrary,  Farley  v. 
Farley,  50  N.  J.  Eq.  434,  26  Atl.  178; 

— ^where,  ten  years  after  execution,  one 
witness  thought  he  saw  the  testator  sign, 
but  was  not  certain,  and  the  other  witness 
had  no  recollection  of  seeing  him  write,  the 
court  holding  that  signing  or  acknowledg- 
ment might  be  presumed,  Butler  v.  Benson, 
1  Barb.  626; 

— where  one  witness  testified  fully  as  to 
the  execution  according  to  the  statutory 
requirements,  and  the  other  did  not  recol- 
lect that  the  testatrix  signed  the  will,  or 
that  he  saw  her  signature,  and  denied  with- 
out qualification  that  the  signature  of  the 
testatrix  was  upon  the  paper  witnessed  by 
him.  Re  Bernsee,  141  N.  Y.  389,  36  N.  E. 
314,  cited  in  Re  Buel,  44  App.  Div.  4,  60 
N.  Y.  Supp.  385 ; 

— where  one  oif  the  witnesses  to  a  will  on 
a  blank,  the  written  art  being  in  the  testa- 
tor's handwriting,  testified  sufficiently,  but 
the  other  witness  denied  the  declaration  and 
request  and  stated  that  he  did  not  know 
whether  the  testator's  signature  was  on  the 
paper  at  the  time  but  that  he  did  know  it 
was  a  will,  Re  Bassett,  84  Misc.  656,  146  N. 
Y.  Supp.  842; 

— ^where  both  of  the  witnesses  to  a  codicil 
two  years  old  testified,  before  seeing  the 
paper,  that  they  signed  before  the  testatrix. 
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duced  to  writing,  and  signed  by  the  testator, 
or  by  someone  in  his  presence  and  under 
uiB  direction.  The  words,  *8aid  will/  in 
§  2,  refer  back  to  a  will  reduced  to  writing 
and  signed.  An  instrument  not  in  writing 
and  not  signed  is  not  a  will.  When  the 
testator  called  the  paper  his  will,  it  will 
be  presumed,  in  the  absence  of  any  evidence 
to  the  contrary,  that  he  had  signed  it,  in- 
asmuch as  a  signature  was  necessary  to 
justify  him  in  calling  it  a  will.  Included 
in  the  declaration  of  the  testator  to  the 
witnesses  that  the  paper  was  his  will  was 
the  further  declaration  that  he  had  signed 
it.  Where  the  testator  declares  to  the 
witnesses  that  the  instrument  is  his  will, 
or  requests  them  to  attest  his  will,  such 
declaration  or  request  implies  that  the  same 


has  been  signed  by  him.  Nickerson  v.  Buck, 
12  Gush.  332.  In  the  latter  case  it  «t» 
said:  'The  request  to  these  witneases  to 
attest  his  will  was  quite  enough  to  ao- 
thorize  the  inference  that  he  had  executed 
a  paper  as  a  will,  and  was  equivalent  to  bie 
acknowledgment  that  he  had  signed  some 
paper  as  a  will.'  The  fact  that  a  testator 
seeks  the  attestation  of  witnesses,  and  givts 
directions  to  them  as  to  signing  their  names, 
furnishes  strong  presumptive  proof  that  he 
had  signed  the  will.  Dewey  v.  Dewey,  1 
Met.  349,  35  Am.  Dec.  367.  Where  a  tes- 
tator took  a  paper  from  his  desk,  and  asked 
a  witness  to  sign  it,  and  pointed  out  the 
place  where  be  wished  him  to  put  his  name, 
and  the  witness  did  so,  not  knowing  what 
the  paper  was,  and  not  noticing  the  signs- 


but  after  seeing  it  one  of  them  testified  that 
she  saw  the  testatrix  sign  before  the  wit- 
nesses did,  and  the  other  witness  seemed  to 
adhere  to  her  former  opinion,  but  in  such 
a  manner  as  to  enable  the  court  to  think 
that  her  recollection  was  loose,  Brenchlcy 
y.  Still,  2  Rob.  Eccl.  Rep.  162; 

— ^where,  four  years  after  execution,  a 
witness  testified  that  she  did  not  see  the 
testatrix  sign  the  paper  or  declare  it  to  be 
her  will,  although  she  heard  the  other  sub- 
scribing witness  ask  the  testatrix  whether 
she  did  acknowledge  it,  and  the  other  wit- 
ness, who  was  the  lawyer  who  drew  the  will, 
testified  as  to  its  due  execution.  Re  Bedell, 
2  Connoly,  328,  12  N.  Y.  Supp.  96,  (where 
the  attestation  clause  contained,  besides  the 
usual  words,  the  statement  that  "she  at  the 
time  of  making  such  subscription  acknowl- 
edged that  she  made  the  same") ; 

— where  the  testimony  taken  two  years 
after  execution  was  not  very  satisfactory 
as  to  seeing  the  testator  sign  and  as  to  the 
acknowledgment  and  declaration^  and  the 
attestation  clause  was  complete  in  these 
respects.  Peck  v.  Gary,  27  N.  Y.  9,  84  Am. 
Dec.  220  (where  it  was  claimed  in  a  dis- 
senting opinion  that  the  witnesses  remem- 
bered what  had  occurred )  ; 

— where  the  due  execution  of  a  holo- 
graphic will  a  few  months  old  was  proved 
by  one  of  the  subscribing  witnesses,  though 
the  other,  an  heir  and  next  of  kin,  testified 
that  he  did  not  know,  wlien  signing,  A^hat 
the  instrument  was,  and  the  attestation 
clause  was  "signed,  scaled,  and  pwblislied  by 
the  said  testament  [sic]  to  be  his  testament 
in  the  presence  of,"  Bogart's  Estate,  6  N. 
Y.  Civ.  Proc.  Rep.  ]2S,  affirming  4  N.  Y. 
Civ.  Proc.  Rep.  441; 

— where  the  recollection  of  the  witnesses 
to  a  holographic  will  a  few  months  old  was 
incomplete,  and  they  testified  that  the  will 
was  not  signed  in  their  presence,  the  at- 
testation clause  being  "Signed  and  Pub- 
lished by  the  Above  Nam  John  Thompson 
Our  prescnc,"  Gregory  v.  Dyke,  4  Notes 
of  Oases,  020; 

— where  tlie  witnesses  did  not  remember 
the  act  of  publication,  nor  v.'iether  they 
knew  from  the  act  of  publication  the  tes- 
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tamentary  nature  of  an  instrument  executed 
a  few  days  before  testator's  death.  Re  Ga- 
hagan,  —  N.  J.  — ,  89  Atl.  771; 

— where,  on  cross-examination,  the  recol- 
lection of  the  witnesses  to  a  will  two  years 
old  signed  by  mark  was  insuflicient  as  to 
some  of  the  requirements,  but  one  of  the 
witnesses  stated  that  he  read  over  the  at- 
testation clause  aloud  to  the  other  witness 
in  the  hearing  and  presence  of  the  testatrix. 
Re  Engler,  56  Misc.  218,  107  N.  Y.  Supp. 
222; 

— where  the  witnesses  were  unable  to  say, 
when  examined  five  years  after  ezecutioD, 
that  they  signed  as  witnesses  at  the  request 
of  the  testatrix,  or  that  she  at  that  time 
declared  the  instrument  to  be  her  will,  it  be- 
ing undisputed  that  they  were  requested  by 
someone  to  become  witnesses  to  a  will,  and 
that  they  attended  on  the  occasion  of  tlie 
execution  of  the  will  in  pursuance  of  such 
request,  Brown  v.  Clark,  77  N.  Y'.  369 
(where  the  question  was  probably  not  nec- 
essary to  the  decision  of  the  case) ; 

— where,  two  years  after  execution,  one 
witness  remembered  nothing  about  the  mat- 
ter, a  second  witness  stated  that  he  and  the 
first  witness  had  signed  at  the  request  and 
in  the  presence  of  the  testator,  who  told 
them  it  was  his  will,  but  that  he  saw  no 
writing  upon  it,  and  the  third  witness, 
whose  name  was  last  in  order,  testified  to 
all  the  legal  requirements  as  to  the  wit- 
nessing by  himself  alone,  except  that  the 
testator  did  not  sign  or  acknowledge  his 
signature  in  the  presence  of  the  witness, 
Dewey  v.  Dewey,  1  Met.  349,  35  Am.  Dec. 
367; 

— where  the  subscribing  witnesses  were 
at  first  inclined  to  think  that  they  signed 
at  a  certain  desk  where  the  testatrix  could 
not  have  seen  them,  instead  of  at  a  certain 
table  where  she  could  have  done  so,  bat 
later  were  uncertain,  and  two  other  wit- 
nesses testified  that  the  subscribing  wit^ 
nesses  signed  at  the  table,  and  a  third  that 
they  signed  at  the  desk,  the  court  consider- 
ing that  the  presumption  from  the  attesta- 
tion clause  had  not  been  overcome,  Tapp^ 
V.  Davidson,  27  N.  J.  Eq.  459,  reversing 
decree  refusing  probate; 
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ture  on  the  paper,  it  was  held  that  there  was 
a  good  attestation  of  the  will.  Ela  v.  Ed- 
wards, 16  Gray,  91." 

In  Mead  v.  Presbyterian  Church,  229  111. 
526,    14    L.R.A.(N.S.)    265,   82   N.   E.   371, 
11   Ann.   Cas.  426,  there  was  no  attestation 
clause  to  the  will,  but  the  name  of  the  testa- 
tor  and   of  the  two  witnesses  appeared  at 
the  end,  as  is  precisely  the  case  here.    Bos- 
well,  one  of  the  subscribing  witnesses,  iden- 
tified   bis   signature   as  such  witness,   and 
said    tliat   he   had   no   recollection   of    the 
transaction.    The  other  witness,  Paul,  iden- 
tified   his   signature   and   testified  that   he 
signed  the  instnunent  at  the  request  of  the 
testator,  but  had  no  recollection  of  anything 
that   'was  said  at  the  time  he  signed  the 
instnunenty   or  whether  the  other  witness 


was  present  or  not.  The  court  held  thai 
the  evidence  was  sufficient  to  admit  the 
will  to  probate.  The  instrument  was  iu 
the  handwriting  of  the  testator.  It  was 
found  among  his  private  papers  after  his 
death,  duly  signed  and  witnessed.  And  the 
court  said  there  was  "nothing  lacking  in 
the  evidence  to  show  a  legal  execution  of 
the  will,  save  that  the  attesting  witnesses, 
by  lapse  of  time,  could  n6t  recollect  the 
facts  surrounding  the  execution  of  the  in- 
strument by  Mead  Holmes  as  his  last  will 
and  testament.  To  lay  down  as  a  rule  of 
law  that  the  failure  of  the  attesting  wit- 
nesses to  recollect  all  the  facts  surrounding 
the  execution  of  a  will  would  defeat  its- 
probate  would  be,  in  many  instances,  to- 
defeat  the  probate  of  wills  where  there  is- 


— ^where  both  of  the  subscribing  witnesses 

to   a   -will  which,  so  far  as  reported,  was 

about   three  years  old,  testified  that  they 

were  not  present  at  the  execution  of  the  will, 

and  that  they  did  not  sign  the  attestation 

clause,    and   their  signatures   were   proved 

by    exx>ert8,    Re    Cottrell,    96    N.    Y.    329; 

— ^where,  three  years  after  the  execution, 

one  of  the  subscribing  witnesses  stated  that 

the  paper  offered  was  a  forgery,  and  that 

the  paper  she  witnessed  at  the  time  alleged 

was  a  different  paper,  and  the  other  witness 

stated  that  the  will  offered  was  executed  at 

a  time  different  from  that  alleged,  Keating 

v.  Brooks,  4  Notes  of  Cases,  253. 

.See  also  as  admitting  a  will  with  a  full 
attestation  clause  where  there  was  a  defi- 
ciency of  memory  or  recollection,  Hunn  v. 
Case,  1  Redf.  307,  where  the  facts  are  ob- 
scurely reported. 

In  Theological  Seminary  v.  Calhoun,  25 
N.  Y.  422,  it  was  held  to  be  error  to  refuse 
to  admit  the  will  to  probate,  when  one  of 
the  subscribing  witnesses  testified  that  it 
was  duly  executed  and  that  the  testator  had 
told  the  other  witness  that  the  document 
was  his  will  and  explained  it  to  her  at 
length,  and  such  other  witness  testified  that 
the  declaration  and  explanation  were  made 
to  her  by  the  first  witness,  but  whether  he 
read  the  attestation  clause  to  her  or  not 
she  did  not  remember,  that  the  testator  was 
quite  deaf,  and  that  she  did  not  think  he 
heard  all  that  the  first  witness  said  to  her, 
and  that  he  did  not  state  to  her  that  the 
document  was  his  will. 

In  Wright  v.  Sanderson,  L.  R.  9  Prob. 
Div.  149,  53  L.  J.  Prob.  N.  S.  49,  50  L.  T. 
N.  S.  769,  32  Week.  Rep.  560,  48  J.  P.  180, 
the  court  refused  to  reverse  a  decree  of 
probate  of  a  holographic  codicil  with  an 
attestation  clause,  where  above  the  clause 
the  testator  had  signed  and  the  witnesses 
had  also  signed  below  the  word  "witness," 
and  on  the  next  page  the  testator  had  again 
signed  at  the  right  of  the  attestation  clause 
and  the  witnesses  had  signed  at  the  foot 
of  that  clause,  but  four  years  afterward 
recollected  nothing  except  the  request  for 
them  to  sign  and  making  their  signatures, 
and  could  not  testify  that  they  saw  any 
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signature  of  the  testator  on  the  paper,  or 
that  they  read  any  writing  upon  it  at  all. 

In  Taylor  v.  Brodhead,  5  Redf,  624,  it 
was  said  that  the  attestation  clause,  to- 
gether with '  the  positive  testimony  of  one 
witness,  was  sufiicient  in  case  of  lack  of 
recollection  of  the  other  witness,  who  did 
not  remember  that  the  attestation  clause 
was  read  over. 


Rejection   of  will  with   attestation   clause. 

A  full  attestation  clause  will  be  over- 
borne by  countervailing  facts.  Adams  t. 
Rodman,  102  Wis.  466,  78  N.  W.  588,  759, 
infra,  X.;  Re  Berdan,  65  N.  J.  Eq.  681,. 
55  Atl.  728,  infra,  VIII.;  Lewis  v.  Lewis, 
11  N.  Y.  220,  infra,  this  subdivision.  See 
also  cases  infra,  b. 

"Where  the  memory  of  witnesses  is  at 
fault  in  establishing  a  real  or  necessary  in- 
cident attending  the  formal  execution  of  a 
will,  the  attestation  clause  comes  to  the 
support  of  its  validity,  and  the  law  will 
presume  a  due  execution  from  the  recita- 
tion of  the  requisite  facts  therein,  or  even 
.without  it,  upon  the  hypothesis  that  the  re- 
quirements of  the  law  have  been  duly  ob- 
served. .  .  .  But  it  is  not  effective  as 
against  positive  and  convincing  proof  to 
the  contrary."  MendenhaH's  Will,  43  Or. 
542,  72  Pac.  318,  73  Pac.  1033  (will  about 
three  years  old). 

In  Re  Solomon,  145  N.  Y.  Supp.  528,  the 
court  said:  "In  this  proceeding,  unfortu- 
nately, as  I  believe,  the  testimony  of  the 
attesting  witnesses  of  a  noncompliance  with 
the  statute  of  wills  is  too  positive  to  be 
overcome  by  a  presumption  from  the  very 
full  certificate  of  attestation  contradicting 
the  attesting  witnesses.  Had  the  witnesses 
admitted  a  loss  of  memory,  I  should  have 
presumed  for  the  will  despite  their  testi- 
mony; but  the  cross-examination  only  made 
them  the  more  positive  tliat  they  remem- 
bered all  that  took  place.  What  took  place, 
according  to  them,  defeats  probate." 

In  Lewis  v.  Lewis,  11  N.  Y.  220,  the  court 
declined  to  reverse  the  decision  of  the  sur- 
rogate refusing  to  admit  to  probate  a  will 
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no  reasonable  question  but  that  they  were 
executed  by  the  testator  or  testatrix  with 
all  the  formalities  required  by  law,  which 
is  in  conflict  with  the  decisions  of  this  and 
many  other  courts  of  last  resort." 

What  the  appellant  desires  this  court  to 
say  is  that,  although  the  subscribing  wit- 
nesses testified  directly  to  ail  the  require* 
ments  of  the  statute  for  the  attestation  and 
acknowledgment  of  the  will,  except  as  to 
the  presence  of  Mr.  Carey's  signature  there- 
on at  the  time  they  signed  it,  the  will  was 
not  proven  to  have  been  duly  executed. 
Such  an  announcement  as  that  would  re- 
sult in  the  overthrow  of  most  of  the  wills 
that  are  made,  and  would  be  almost  a  de- 
privation of  the  statutory  right  to  make  a 
will. 


It  is  plain  therefore  that  the  propooeDti^ 
by  evidence  direct  and  circumstantial,  made 
prima  facie  proof  of  the  due  atteatatioo  aad 
acknowledgment  of  the  will  in  queatioB, 
and,  as  there  was  no  evidence  in  the  case  to 
in  any  manner  overcome  the  prima  facie 
proof,  the  evidence  was  conclusive. 

This  conclusion  also  disposes  of  objeetioiu 
made  to  instructions  given  and  refused,  and 
relating  to  this  branch  of  the  case,  for  nii- 
der  the  evidence  the  jury  could  not  haw 
found  otherwise  than  that  the  will  vib  exe- 
cuted and  proven  as  the  statute  requires. 

In  the  will,  the  testator,  Mr.  Carey,  gave 
$500  to  a  friend  and  the  remainder  of  his 
property  to  Richard  Price,  the  propoDent 
and  appellee,  and  it  was  expressly  stated 
in  the  will  that  it  was  made  to  prevent  any 


containing  a  full  attestation  clause,  where 
one  of  the  subscribing  witnesses  testified  to 
the  witnessing  of  the  instrument  by  himself 
and  the  other  subscribing  witness,  and  said 
that  the  paper  was  so  folded  that  it  could 
not  be  seen  whether  there  was  any  signa- 
ture of  the  testator,  and  that  the  testator 
had  said:  "I  declare  the  within  to  be  my 
free  will  and  deed,"  and  had  asked  them  to 
sign  it,  and  the  other  witness  remembered 
nothing  about  the  execution  except  that  he 
had  witnessed  the  paper  in  the  testator's 
office,  and  his  recollection  was  that  the 
testator  had  asked  him  to  sign  it. 

In  Re  De  Haas,  9  App.  Div.  661,  41  N.  Y. 
Supp.  696,  the  court  reversed  the  decree 
of  the  surrogate  admitting  the  will  to  pro- 
bate, and  ordered  a  new  trial  before  a 
jury,  where  the  two  surviving  witnesses 
could  not  remember  whether  the  testator 
had  signed  in  the  presence  of  the  witnesses, 
or  had  acknowledged  his  signature  to  them, 
but  one  of  them  testified  that  the  testator 
read  over  the  attestation  clause  to  him, 
which  stated  that  the  will  was  signed  in 
the  presence  of  the  subscribing  witnesses. 
Probably  the  reason  of  the  decision  in  this 
case  is  that,  while  the  events  were  then  ten 
years  old,  the  two  surviving  witnesses  testi- 
fied with  some  clearness  as  to  what  had  oc- 
curred. 

And  see  as  to  will  signed  by  a  mark, 
Worden  v.  Van  Gieson,  6  Dem.  237,  infra, 
XII.,  and  compare  Re  Kane,  2  Connoly,  249, 
20  N.  Y.  Supp.  123,  infra,  XII. 

An  attestation  clause  may  not  always 
be  sufficient  to  insure  probate  where  there 
is  an  absence  of  direct  proof  of  due  execu- 
tion. Woolley  V.  Woolley,  95  N.  Y.  231, 
infra,  X. 

In  Hopper's  Will,  Tucker,  378,  a  will 
about  two  years  old  with  a  full  attestation 
clause  was  rejected  on  the  ground  that  the 
testator  did  not  declare  it  to  be  his  will  to 
the  subscribing  witnesses,  who,  while  some- 
what doubtful  in  their  recollection,  all  had 
the  idea  that  he  did  tell  them  it  was  his 
will.  The  surrogate  apparently  was  gov- 
erned by  evidence  showing  that  they  sub- 
sequently had  made  statements  not  in  accord 
with  their  testimony,  and  he  apparently 
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arrived  at  the  conclusion  that  they  did  not 
recollect  any  declaration. 

A  proponent  cannot  expect  that  the  at- 
testation clause  will  cover  lapse  of  memory 
of  the  witnesses  or  reconcile  contradictioDS 
in  their  testimony  as  to  the  method  of 
execution  when  the  instrument  is  on  its  face 
defectively  executed.  Re  Xunkler,  147  N. 
Y.  Supp.  1094. 

Other   cases   illustrating  the  value  of 
attestation   clauses. 

For  other  cases  illustrating  the  valne  of 
attestation  clauses  where  there  was  defect  of 
memory  of  witnesses,  see  the  followiog 
cases  cited  under  various  other  subdivisions 
of  this  note,  viz.:  Barnewall  v.  Murrell, 
108  Ala.  366,  18  So.  831;  Re  Langtrv,  1 
Silv.  Sup.  Ct.  524,  5  N.  Y.  Supp.  501; 
Re  Johnson,  7  Misc.  220,  27  N.  Y.  Supp. 
649;  Bayliss  v.  Sayer,  3  Notes  of  Cases, 
22 ;  Miller  v.  Van  Dyk,  —  N.  J.  —,  9  AtL 
372,  supra,  II.;  Barnes  ▼.  Barnes,  66  Me. 
286;   Elkinton  v.  Brick,  44  N.  J.  Eq.  lo4, 

1  L.R.A.  161,  15  Atl.  391;  Rolla  v.  Wright, 

2  Dem.  482,  67  How.  Pr.  117;  Re  Brisscll, 
16  App.  Div.  137,  45  N.  Y.  Supp.  122;  Re 
Gillmor,  117  Wis.  302,  94  N.  W.  32,  suprt, 
IV.;  Welty  v.  Welty,  8  Md.  16;  Van  Hooser 
V.  Van  Hooser,  1  Redf.  365;  Re  Carev,  24 
App.  Div.  531,  49  N.  Y.  Supp.  32;  CMeagb- 
er  V.  O'Meagher,  Ir.  L.  R.  11  Eq.  117;  see 
also  Re  Duffy,  127  App.  Div.  174,  111  >'. 
Y.  Supp.  491,  supra,  v.;  Re  Sandmann,  — 
N.  J.  — ,  68  Atl.  754;  Rogers  v.  Diamond, 
13  Ark.  474;  Robbins  v.  Robbins,  50  N.  J. 
Eq.  742,  26  Atl.  673;  Bloom  v.  Terwilliger, 
78  N.  J.  Eq.  221,  78  Atl.  742;  Re  Voorhis 
125  N.  Y.  766,  26  N.  E.  935;  Humphrevs 
WiU,  Tucker,  142;  Weir  v.  Fitzgerald,  2 
Bradf.  42;  Walsh  v.  Walsh,  4  Redf.  165: 
Neiheisel  v.  Toerge,  4  Redf.  328;  Egan  t. 
Pease,  4  Dem.  301;  Re  Frey,  2  Connolly,  70. 
7  N.  Y.  Supp.  330 ;  Re  Brissell,  16  App.  Div. 
137,  45  N.  Y.  Supp.  122;  Re  Rounds.  7 
N.  Y.  S.  R.  730;  Re  Johnson,  7  Misc.  m 
27  N.  Y.  Supp.  649;  Re  Walker,  67  Misc. 
6,  124  N.  Y.  Supp.  615;  Re  Klinzncr,  71 
Misc.  620,  130  N.  Y.  Supp.  1059;  Re  Skin- 
ner, 40  Or.  571,  62  Pac  623,  67  Pac.  951; 
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property  irom  going  to  the  testator^B  broth- 
er,  the  contestant  and  appellant. 

The  iasne  of  want  of  mental  capacity  of 
the  testator  was  raised.  This  issue  was 
submitted  to  the  jury  and  found  against 
the  contestant.  The  issue  of  undue  intiu- 
ence  was  also  raised,  and  on  this  issue  the 
court  instructed  the  jury  to  find  for  the  pro- 
ponent, and  against  the  contestant.  Error 
is  assigned  on  this  direction  of  the  court. 
In  a  will  contest,  as  in  ordinary  civil  ac- 
tions, the  court  may  direct  a  verdict  when 
the  facts  require  it.  Re  Shell,  28  Colo.  167, 
53  LJI.A.  387,  89  Am.  St.  Rep.  181,  63 
Pac.  413.  All  that  the  evidence  discloses 
as  to  influence  exerted  by  Price  is  that 
Price  transacted  considerable  business  for 


the  testator  during  many  years  of  their 
acquaintance,  especially  in  selling  cattle. 
They  lived  some  distance  apart.  Price  and 
the  testator  visited  each  other's  home  fre- 
quently and  were  warm  personal  friends. 
Aside  from  this,  there  is  utter  want  of  tes- 
timony that  Price  influenced  the  making  of 
the  will.  It  is  claimed  that  this  established 
a  fiduciary  relation  between  them.  This 
claim  cannot  be  sustained.  Ulie  direct  op- 
posite was  held  in  Snodgrass  v.  Smith,  42 
Colo.  60,  94  Pac.  312,  15  Ann.  Cas.  548, 
where  it  was  said:  "It  is  not  true,  as 
contestant  says,  that  the  fact  that  propo- 
nent was  the  cousin  and  friend,  the  nurse 
and  business  partner,  of  testatrix,  gave  rise 
to  a  fiduciary  relation  between  them.  The 
contrary  has  been  expressly  ruled."     There 


Webb  V.  Dye,  18  W.  Va.  376;  Wright  v. 
Rogers,  L.  R.  1  Prob.  &  Div.  678,  38  L.  J. 
Prob.  N.  S.  6;  Gove  v.  Gawen,  3  Curt.  Eccl. 
Rep.  161, — infra,  X.;  Lawyer  v.  Smith,  8 
Mich.  411,  77  Am.  Dec.  460;  Re  Kellum,  52 
N.  Y.  517;  Re  Pepoon,  91  N.  Y.  255,  infra, 
XI.;  Gillis  V.  Gillis,  96  Ga.  1,  30  L.U.A. 
143,  61  Am.  St.  Rep.  121,  23  S.  E.  107; 
Morris  v.  Kniffin,  37  Barb.  337  and  other 
cases, — infra,  XII.;  cases  under  subheading 
of  infra,  VIII. 

b.  Where  clause  ia  not  read. 

Where  the  proof  is  clear  and  positive  that 
the  attestation  clause  was  not  read  to  or 
by  the  witnesses,  it  carries  no  proof  of  the 
recitals  therein. 

Thus,  in  Re  Shaflfer,  2  How.  Pr.  N.  S. 
494,  probate  was  refused  of  a  will  probably 
about  three  years  old,  where  one  of  the  sub- 
(scribing  witnesses  testified  that  he  did  not 
read  the  attestation  clause,  did  not  know 
the  paper  was  a  will,  and  thought  he  must 
have  remembered  it  if  the  testatrix  had  so 
informed  him,  and  the  other  subscribing 
witness  remembered  nothing.  There  was 
also  the  testimony  of  an  unattesting  wit- 
ness, but  it  was  not  sufficient  to  satisfy  the 
court. 

So,  probate  was  revoked  in  Re  Simmons, 
30  N.  Y.  S.  R.  446,  9  N.  Y.  Supp.  352, 
where  the  witnesses  were  definite  in  testi- 
fying about  six  years  after  execution,  and 
their  testimony  showed  that  some  of  the  re* 
quirements  were  omitted,  and  that  the  at- 
testation clause  was  not  read  to  or  by  them 
or  its  substance  stated  to  them,  and  that 
they  did  not  know  its  contents. 

Similarly,  in  Brinckerhoff  v.  Remsen,  8 
Paige,  488,  the  court  reversed  the  decision 
of  the  surrogate  admitting  to  probate  a  will 
five  or  six  years  old,  which  contained  a 
complete  attestation  clause,  where  one  of 
the  witnesses  testified  that  no  part  of  the 
paper  was  read  by  the  witnesses  except  the 
last  line  of  the  attestation  clause,  and  that 
there  was  no  statement  made  that  the  in- 
strument was  a  will,  although  the  witnesses 
testified  that  the  decedent  signed  the  paper 
in  their  presence,  and  that  they  signed  at 
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her  request,  and  that  she  acknowledged  it 
to  be  her  hand  and  seal  for  the  purpose 
therein  expressed,  as  one  of  the  witnesses 
put  it,  or  to  be  her  signature  for  the  uses 
and  purposes  therein  mentioned,  as  the 
other  seems  to  have  put  it. 

In  Croft  V.  Croft,  11  Jur.  N.  S.  183,  4 
Swabey  &  T.  10,  34  L.  J.  Prob.  N.  S.  44, 
11  L.  T.  N.  S.  781,  13  Week.  Rep.  526,  it 
was  held  that  a  will  could  not  be  admitted 
to  probate  where  the  attestation  clause  was 
not  read  by  the  witnesses,  and  each  witness 
denied  the  presence  of  the  other;  each  de- 
nied that  he  saw  the  testator  sign  or  that 
he  saw  his  signature  or  that  the  testator 
acknowledged  his  signature;  one  testified 
that  the  paper  was  so  folded  that  he  could 
see  nothing,  and  that  he  was  asked  to  sign 
it;  the  other  testified  that  he  was  asked  to 
sign  the  testator's  will. 

In  McCord  v.  Lounsbury,  5  Dem.  68,  the 
surrogate  declined  to  admit  to  probate  a 
will  on  a  printed  blank,  where  the  attesta- 
tion clause  was  not  read  to  or  by  the 
subscribing  witnesses,  where  one  of  the  wit- 
nesses testified  positively  that  all  that  oc- 
curred was  that  the  testator  signed  the  pa- 
per, and  that  she  and  the  other  witness  then 
signed  as  witnesses,  and  the  other  subscrib- 
ing witness,  whose  memory  was  not  very 
clear,  testified  that  the  scrivener  asked  him 
to  sign,  which  he  did,  and  the  other  wit- 
ness signed  after  him.  The  scrivener,  who 
was  not  an  attesting  witness,  testified  that 
the  statutory  requirements  were  carried  out. 

In  Wilson  v.  Hetterick,  2  Bradf.  427,  the 
surrogate  rejected  a  will  three  months  old, 
where  one  of  the  witnesses  testified  that  he 
read  the  last  two  words  of  the  attestation 
clause,  to  wit,  "attesting  witnesses."  and 
both  of  the  witnesses  recollected  the  mat- 
ter with  considerable  clearness,  and  stated 
that  the  testator  asked  them  to  witness  an 
instrument  in  writing,  and  on  being  presided 
they  said  that  they  did  not  recollect  that 
he  said  it  was  a  will,  —  they  did  not  re- 
member that  he  used  any  such  expression. 

A  presumption  as  to  the  facts  in  the  at- 
testation clause  having  been  performed  is 
destroyed  when  the  signature  of  the  deceased 
'  and  the  clause  itself  are  concealed  from  the 
60 
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is  no  evidence  whatever,  circumBtantial  or 
otherwise,  that  Price  unduly  influenced  the 
making  of  the  will.  The  fact  that  he  and 
the  testator  were  friends,  and  that  he 
showed  some  acts  of  neighborly  kindness 
towards  and  transacted  business  for  the 
testator,  no  doubt  influenced  the  latter  to 
make  Price  his  legatee,  it  cannot  be  ex- 
pected that  a  man  will  leave  his  property 
to  another  not  related  to  him  by  ties  of 
blood  and  family,  unless  that  other  has 
shown  friendliness  toward  him  and  a  dis- 
position to  help  him  when  in  need.  Such 
kindness,  friendliness,  and  disposition  can- 
not be  said  to  be  undue  influence. 


It  IB  said  in  the  brief  that  the  disposi- 
tion of  the  testator's  property  was  uc- 
natural  and  capricious,  and  that  this  vas  a 
fact  to  be  considered  on  the  qaestion  c: 
undue  influence.  The  testator  had  left  h» 
home  in  England  about  forty  years  befor- 
his  death,  and  during  all  that  time  hii. 
been  separated  from  his  brother  and  had  r.«> 
communication  with  him.  During  the  my 
or  ten  years  that  intervened  between  it- 
making  of  the  will  and  his  death,  the  t^ 
tator  told  several  people  that  he  had  iiia> 
a  will  leaving  his  property  to  Price,  hi- 
told  some  of  them  that  he  did  not  wu: 
his  brother  to  have  any  of  his  property. 


knowledge  and  observation  of  the  attesting 
witnesses.  Lewis  v.  Lewis,  13  Barb.  17, 
afliirmed  in  11  N.  Y.  220,  where  the  testi- 
mony of  the  witnesses  taken  about  two  years 
after  execution  was  reasonably  clear  so  far 
as  it  went. 

In  Connery  v.  Connery,  166  Mich.  601, 132 
N.  W.  448,  it  was  held  that  the  positive 
statement  of  the  witness  that  he  never  read 
the  attestation  clause  or  knew  its  contents 
overcame  any  presumption,  and  that  it  was 
error  to  instruct  the  jury  that  it  was  not 
important  that  the  witness  did  not  recol- 
lect that  the  testatrix  was  present  when 
he  signed,  and  that  there  was  a  presumption 
that  the  witness  signed  it  in  the  manner 
in  which  the  attestation  clause  stated  that 
he  had  signed  it;  the  court  considered  that 
the  matter  was  one  for  the  jury,  and  seemed 
to  doubt  whether  there  was  any  presumption 
except  in  uncontested  cases. 

Where  there  is  no  lack  of  memory,  and 
there  is  no  dispute  that  the  attestation 
clause  was  not  read  to  or  by  the  witnesses, 
their  clear  recollection  will  not  be  over- 
borne by  that  clause  and  by  the  testimony 
of  a  third  person  supplying  almost  every 
deficiency  in  the  testimony  of  the  attesting 
witnesses.  Re  Hitchler,  25  Misc.  365,  55 
N.  Y.  Supp.  642, 

But  probate  will  not  always  be  refused 
where  there  is  a  lack  of  direct  evidence,  al- 
though an  attesting  witness  testifies  that 
he  did  not  read  the  attestation  clause  (Re 
Jones,  85  N.  Y.  Supp.  294),  or  although  the 
evidence  is  that  the  paper  was  so  folded 
that  the  witnesses  could  not  see  the  clause 
(Thomson  v.  Hall,  2  Rob.  Eccl.  Rep.  426). 

Thus,  the  surrogate's  refusal  of  probate 
was  reversed,  the  court  deciding  that  enough 
was  proved  to  show  a  legal  declaration  al- 
though the  attestation  clause  was  not  read 
to  two  of  the  three  witnesses  and  the  sur- 
rogate thought  that  their  testimony  nega- 
tived it  as  to  the  declaration,  but  that  as 
t-*  the  third  witness  there  had  been  a  good 
execution.  Re  Balmforth,  60  Misc.  492,  113 
N.  Y.  Supp.  934. 

In  Re  Jones,  supra,  in  admitting  a  re- 
cently dated  will  where  the  testimony  of 
the  subscribing  witnesses  was  somewhat  con- 
tradictory, and  it  was  doubtful  whether 
either  of  them  had  read  the  attestation 
olause,^  and  one  of  them  denied  doing  it,  the 
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court  said:  "When  the  statements  of  tvt* 
subscribing  witnesses  are  at  variance  in  re- 
spect to  some  of  the  essential  facts,  ^daii- 
'  ting  that  each  intends  to  be  truthful,  cotm^ 
will  not  presume  that  the  testimony  whicti 
would  go  to  avoid  the  instrument  shall  br 
accepted  against  that  of  the  other,  «bj.j 
proves  it,  unless  there  is  sustaining  evideDe>> 
showing  that  the  instrument  itsefi  w$a  t^ 
result  of  fraud  or  imposition  upoa  t^ 
testator.  I  am  convinced  that  Mrs.  0'NeiI'< 
recollection  of  the  facts  is  to  be  troited  «q 
the  points  in  which  she  and  Carpenter  d.»- 
agree;  With  a  full  attestation  clause,  i: 
any  presumption  arises,  it  is  in  favor  of  dur 
execution,  even  though  the  event  «u  cf 
recent  occurrence." 

In  Thomson  v.  Hall,  supra,  a  hologrspkv* 
will  of  one  educated  for  the  law  was  ad- 
mitted to  probate  where  the  testimony,  tU- 
en  two  years  after  the  execution,  was  to  tbr 
efifect  that  the  paper  was  so  folded  tbjt 
the  witnesses  could  not  see  the  attesUticQ 
clause;  that  while  they  saw  the  tesUtar 
write  something  on  the  instrument  as  tb^r  i 
entered  the  room,  they  did  not  know  whethtr 
it  was  his  signature  or  not;  and  there 
seems  to  have  been  no  evidence  of  »t 
declaration  on  his  part.  The  conrt  woe* 
to  have  been  of  the  opinion  that  the  t«  > 
attesting  witnesses  and  a  tiiird  witness  «crr 
suffering  from  imperfect  recoliection. 

VII.  Absence  of  aUestaiUm  elaitsr. 

This  note  does  not  discuss  the  genml 
question  of  the  result  and  effect  of,  or  pre 
sumption  from,  the  absence  of  any  attcita 
tion  clause.  For  necessity  of  attesuti<« 
clause  to  will,  see  note  to  Mead  ▼.  Presby- 
terian Church,  14  L.R.A.(N.S.)  255. 

A  review  of  the  probate  of  wills  witbour 
attestation  clauses  must  necessarilT  \k  ir- 
complete   on    account    of    the   oonsidfnibi^ 
number  of  cases  in  which  the  report  p^*^ 
no  information  as  to  whether  there  \f  cr 
is  not  such  clause  on  the  wilL    Therp  ir? 
comparatively  few  cases  of  lack  of  rw)!lit 
tion  by  subscribing  witnesses  where  t})<>  i^ 
sence  of  an  attestation  clause  is  an  imporf- 
ant   element  of  the  case  as  reported.   A 
few   cases  of  defective   attestation  (IsQ^ 
are  cited  under  this  subdivision,  and  w^ 
others  will  be  found  under  VI.  a,  ^^^t^- 
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because,  as  he  said,  bis  brother  had  done 
him  a  great  wrong.  He  also  stated  that 
he  knew  the  Prices  would  take  care  of  him 
in  hia  old  age  when  he  needed  care. 

Under  such  circumstances,  it  was  certain- 
ly not  capricious  or  unnatural  for  him  to 
make  the  will  as  he  did.  There  is  in  this 
state  a  statute  giving  the  right  to  make 
wills,  as  well  as  a  statute  of  descent  and 
distribution.  People  are  given  their  choice 
of  these  statutes.  The  testator,  in  this  case, 
chose  to  avail  himself  of  his  right  to  make 
a  will.  Keither  courts  nor  juries  ought  to 
deprive  a  man  of  that  right  simply  because 


he  may  dispose  of  his  property  in  a  man- 
ner not  satisfactory  to  them. 

On  the  whole  record,  it  appears  plainly 
that  this  will  was  the  free  and  voluntary 
act  of  George  Strachan  Carey,  and  that  lie 
did  precisely  what  he  wanted  to  do  without 
any  undue  influence  whatever,  and  no  other 
conclusion  can  be  drawn  from  the  testimonv. 
Under  such  circumstances,  the  court  was 
right  in  directing  the  jury  as  it  did  on  the 
question  of  undue  influence.  Perceiving  no 
prejudicial  error  in  the  record,  the  judgment 
is  afl^med. 

Gabbert  and  Hill,  J  J.,  concur. 


and  elsewhere  in  this  note.  It  does  not  seem 
of  legal  advantage  to  attempt  generally  to 
bring  together  the  cases  of  defective  attesta- 
tion claufes. 

For  probate  of  a  will  signed  by  mark 
where  the  witnesses  signed  under  the  word 
'"tost,"  see  Fatheree  v.  Lawrence,  33  Miss. 
685,  infra,  XII. 

For  probate  of  a  will  signed  by  mark 
where  the  only  attestation  clause  was  the 
words  "signed,  sealed,  and  delivered  in  the 
presence  of,"  see  Clarke  v.  Dunnavant,  10 
Leigh,  14,  infra,  XII. 

For  probate  of  a  will  without  an  attesta- 
tion clause  where  the  last  clause  of  the  will 
referred  to  the  witnesses,  see  Re  Tyler,  121 
Cnl.  405,  63  Pac.  928,  supra,  IV. 

For  probate  of  a  will  where  the  attesta- 
tion clause  omitted  the  request,  see  Cheeney 
V.  Arnold,  18  Barb.  434,  supra,  V. 

For  probate  of  holographic  wills  with  de- 
fective attestation  clauses,  see  Cooper  v. 
Bockett.  3  Curt.  Eccl.  Rep.  648,  infra,  VIII. 
and  Colyer's  Goods,  L.  R.  14  Prob.  Div.  48, 
60  L.  T.  N.  S.  368,  37  Week.  Rep.  272,  63 
J.  P.  134,  infra,  VIII. 

As  heretofore  suggested,  this  note  does 
not  deal  with  the  general  question  whether, 
in  the  absence  of  an  attestation  clause,  there 
is  or  is  not  any  presumption  that  omnia  rite 
esse  acta,  and  there  seem  to  be  few  cases 
within  our  subject  which  discuss  the  ques- 
tion. 

In  Deupree  v.  Deupree,  45  Ga.  415,  where 
the  will  was  about  seven  years  old,  it  -Aras 
held  that  from  the  signature  of  the  testator 
and  the  attestation  of  the  witnesses,  without 
reference  to  an  attestation  clause,  the  pre- 
sumption of  proper  execution  of  the  will 
arises  where  the  witnesses  do  not  distinctly 
remember.  The  failure  to  recollect  was  on 
the  point  as  to  whether  the  testator  was 
present  when  the  witnesses  signed,  and  it 
was  held  that  this  was  a  question  to  be  sub- 
mitted to  the  jury. 

See  also  in  this  connection  in  this  sub- 
division Young  v.  Barner;  Vinnicombe  v. 
Butler;  and  I^each's  Goods;  and  compare 
Re  Bepr|rans,  infra,  this  subdivision. 

Probate  has  been  granted  of  wills  without 
attestation  clauses — 

— where  the  only  surviving  witness  testi- 
fied definitely  as  to  all  the  requirements 
except  the  declaration,  as  to  the  words  of 
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which  she  was  not  certain,  but  to  her  best 
recollection  the  testatrix  made  a  statement 
about  it,  Vernon  v.  Vernon,  60  N.  J.  Eq. 
759,  61  Atl.  409 ; 

— where  the  testimony  of  one  witness  to 
a  holographic  will  about  two  years  old  waH 
sufficient,  but  that  of  the  other  was  de- 
ficient, Re  Eldred,  109  App.  Div.  777,  9r» 
N.  Y.  Supp.  435; 

— ^where  one  of  the  witnesses  to  a  holo- 
graphic will  deposed  that  he  saw  the  testa- 
trix sign  the  will  in  the  presence  of  himself 
and  the  other  witness,  the  other  witness  not 
recollecting  whether  the  testatrix  signed  her 
name  in  his  presence  or  not,  Hare's  Goods, 
3  Curt.  Eccl.  Rep.  54; 

— where  the  will  was  not  signed  in  the 
presence  of  the  witnesses,  and  none  of  them 
could  recollect  whether  the  signature  of  the 
testator  was  upon  it  when  they  eigned,  al- 
though there  were  only  a  few  months  be- 
tween the  execution  and  the  probate,  Ro 
Attridge,  6  Note«  of  Cases,  597 ; 

— where  one  of  the  witnesses  to  a  will 
about  a  year  old  testified  that  she  did  not 
think  she  saw  the  signature  of  the  testator 
when  she  signed,  and  the  position  of  the  two 
signatures  on  the  paper  was  such  that  she 
must  have  seen  it,  the  court  holding  that 
she  was  mistaken,  Re  Stockwell,  17  Misc. 
108,  40  N.  Y.  Supp.  734. 

On  the  other  hand,  probate  was  denied 
of  a  will  about  six  years  old  without  an 
attestation  clause,  where  one  of  the  wit- 
nesses testified  positively  that  there  was  no 
declaration  that  the  paper  was  a  will,  and 
that  he  did  not  know  it  was  such  when  he 
witnessed  it,  and  the  other  witness  toRtifie<l 
she  was  satisfied  that  it  was  a  will,  but 
could  not  recall  whether  she  got  this  idea 
from  anything  said  by  the  testatrix  at  the 
time,  or  from  something  that  the  testatrix 
had  told  her  before  of  her  intention  to  make 
a  will.     Newton's  Will,  Tucker,  349. 

Partial  or  defective  attestation  clause^:. 

There  is  some  difference  of  opinion  in 
the  courts  as  to  the  effect  of  defective  at- 
testation clauses. 

In  Young  v.  Barner,  27  Gratt,  96,  where 

the  only  attestation  clause  was  the  wordR, 

"In  presence  of,"  and  there  was  doubt  as 

*  to  whether  a  certain  one  of  the  attest  in;; 
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witnesset  had  signed  in  the  presence  of  the 
testatrix,  the  court,  in  pronouncing  for  the 
will,  which  was  only  four  months  old,  said: 
"If  the  witnesses  to  the  will  are  dead,  or 
if  there  is  a  failure  of  recollection  on  their 
part,  the  court  will  often  presume  (the 
wiU  being  in  other  respects  regular)  that 
the  requirements  of  the  statute  have  been 
complied  with  in  the  formal  execution  of 
the  instrument." 

In  Vinnicombe  v.  Butler,  10  Jur.  N.  S. 
1109,  probate  was  granted  of  a  will  seven 
years  old  which  had  no  attestation  clause, 
where  each  of  the  witnesses  had  signed  at 
the  right  of  a  separate  clause,  which  read 
in  each  case,  "Witness  this  my  hand/' 
Three  of  the  witnesses  did  not  recollect  any 
circumstances  whatever  attending  the  execu- 
tion, and  the  fourth,  while  stating  that  the 
testatrix  signed  in  her  presence,  thought 
that  she  herself  had  signed  before  the  tes- 
tatrix, but  was  not  sure  of  it.  The  court 
said :  "The  principle.  Omnia  rite  esse  acta, 
as  regards  presence,  applies  with  more  or 
less  force,  according  to  the  circumstances 
of  each  case.  Where  a  regular  attestation 
clause  is  found,  the  court  may  presume  that 
all  things  were  done  in  accordance  with  its 
terms,  and  the  mere  failure  of  memory  of 
the  witnesses  will  go  for  nothing.  If  there 
be  no  attestation  clause,  or  it  does  not  ex- 
press that  the  will  was  executed  in  accord- 
ance with  the  requirements  of  the  statute, 
the  principle  will  not  apply  with  the  same 
force.  I  cannot,  looking  at  the  manner  and 
form  in  which  this  paper  was  signed,  pre- 
sume that  the  testatrix  was  acquainted  with 
what  the  law  required.  On  the  other  hand, 
it  will  be  the  desire  of  the  court  not  to  allow 
a  will  to  be  defeated,  where,  from  the  lapse 
of  time  and  failure  of  memory,  it  cannot  be 
proved  that  the  prescribed  order  of  the 
signatures  has  been  followed;  it  will  be 
still  more  reluctant  to  pronounce  against  a 
will,  if  it  be  proved  that  the  signature  of 
the  deceased  has  been  really  attached,  and 
that  the  parties  attended  as  witnesses  at  her 
request." 

And  in  Leach's  Goods,  12  Jur.  381,  where 
the  attestation  clause  is  reported  as  "not 
being  sufficiently  full,"  and  the  witnesses 
did  not  remember  whether  they  were  both 
present  when  the  will  was  executed,  six 
years  before,  the  court  held  that  the  pre- 
sumption was  in  favor  of  due  execution,  and 
pronounced  for  the  will. 

So,  wills  have  been  admitted  to  probate — 

— where  there  was  no  attestation  clause 
except  the  word  "witness,"  and  the  wit- 
nesses were  imable,  three  years  later,  to 
recollect  whether  or  not  the  signature  of 
the  testator  was  upon  the  instrument  when 
they  signed  it,  Gwillim  v.  Gwillim,  3  Swabey 
&  T.  200,  29  L.  J.  Prob.  N.  S.  31;  see  also 
Mead  v.  Presbyterian  Church  and  Kaul  v. 
Lyman,  supra,  III.; 

— where  there  was  no  attestation  clause 
except  the  word  "witness,"  although  the  sur- 
viving witness,  while  testifying  as  to  the 
other  requirements  sixteen  years  afterward, 
stated  that,  as  he  remembered,  the  testatrix 
and  he  were  the  only  persons  present  at  the 
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time,  and  that  the  signatures  of  the  other 
two  witnesses  were  not  subscribed  in  hu 
presence,  but  that  he  remembered  that  be 
made  a  suggestion  to  the  deceased  at  tbt 
time  he  signed  the  will  that  another  witness 
ought  to  be  present^  Thomas's  Goods,  1 
Swabey  k  T.  255,  28  L.  J.  Prob.  N.  S.  33. 
5  Jur.  N.  S.  104,  7  Week.  Rep.  270; 

— where  the  only  attestation  clause  was 
"Witnesses  at  signing,"  and  one  of  the  at- 
testing witnesses  testified  to  the  statutorr 
requirements,  while  the  other  stated  that 
certain  of  them  were  not  observed^  she  being 
interested  in  a  book  at  the  time,  and  not 
paying  much  attention,  Swain  v.  Edmunds. 

53  N.  J.  £q.  142,  32  Atl.  369,  affirmed  in 

54  N.  J.  Eq.  438,  37  Atl.  1117. 

See  also  Re  Carey,  where  the  only  attes- 
tation clause  was  "Witoessed  by." 

Similarly,  in  Eliot  v.  Eliot,  10  Allen,  357, 
the  court  affirmed  a  decree  of  probate  of  a 
will  twelve  years  old,  which,  after  the  deatb 
of  the  testator,  was  found  in  the  probate 
court  signed  by  the  testator,  and  following 
his  signature  were  the  words  "Witness  to 
signature,"  with  the  names  of  three  wit- 
nesses, one  of  them  being  dead  and  his  sig- 
nature being  admitted,  although  the  othei 
two  did  not  recollect  the  testator  or  any  of 
the  circumstances,  but  each  testified  re 
spectively  that  his  own  signature  was  genu- 
ine, and  that  he  had  no  doubt  that  the  te«r 
tator  signed  or  acknowledged  the  will  in 
his  presence. 

In  Burgoyne  v.  Showier,  1  Rob.  Eccl.  Rep- 
5,  a  will  four  and  a  half  years  old  was  ad- 
mitted to  probate,  where  the  attestation 
clause  was  defective  as  to  the  signature  of 
the  testator  being  made  or  acknowledged  id 
the  presence  of  both  witnesses,  present  at 
the  same  time,  and  the  witnesses  did  not  re^ 
member  the  presence  of  each  other,  and  one 
of  them  did  not  recollect  seeing  the  testator 
sign. 

On  the  other  hand,  it  was  held  in  Re 
Beggans,  68  N.  J.  £q.  572,  59  Atl.  874,  that 
an  imperfect  attestation  clause  raises  no 
presumption  as  to  the  facts  not  stated  in  it; 
and  where  the  attestation  clause  did  not 
state  that  the  witnesses  signed  in  the  pres- 
ence of  the  testatrix  and  they  both  testified 
that  they  signed  in  an  adjoining  room,  and, 
according  to  the  testimony  of  one  of  them, 
they  signed  in  such  a  position  that  the  tes- 
tatrix could  have  seen  them,  and,  according 
to  the  testimony  of  the  other,  in  such  a 
position  that  the  testatrix  could  not  have 
seen  them,  it  was  held  that  the  presumption 
which  arose  from  their  signing  in  the  next 
room,  that  the  testatrix  could  not  have  seen 
them  sign,  was  not  rebutted,  and  the  will 
was  refused  probate  on  this  ground,  and  on 
the  further  groimd  that  the  witnesses  wen 
diametrically  opposed  in  their  testimonv 
as  to  whether  they  signed  before  or  aft^r 
the  testatrix. 

In  Ludlow  V.  Ludlow,  36  N.  J.  Eq.  597, 
where  the  will  was  about  three  years  old,  it 
was  held  that  a  defective  attestation  claii^ 
together  with  clear  testimony  of  two  of  the 
attesting  witnesses,  as  to  what  did  occur, 
which  was  insufficient  as  to  some  of  the 
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requirements,  was  not  enough  to  prove  the 
will,  although  the  third  attesting  witness 
had  made  a  formal  affidavit  before  the  sur- 
rogate of  the  statutory  requirements.  Here 
there  seems  to  have  been  no  failure  of  mem- 
ory. 

It  may  be  noted  that  in  Dean  v.  Dean,  27 
Vt.  746,  where  the  court  declined  to  set 
aside  a  verdict  for  the  will,  there  seems  to 
have  been  evidence  as  to  the  matter  omitted 
from  the  attestation  clause. 

VIII,  Holographic  wills. 

Cases  are  excluded  where  the  statutes  do 
not  require  witnesses  to  holographic  wills. 
Generally,  as  to  necessity  of  witnesses  to 
holographic  wills,  see  note  to  La  Hue  v.  Lee, 
14  L.R.A.(N.S.)    968. 

That  a  will  is  holographic  makes  for  the 
validity  of  its  execution. 

Thus,  that  the  will  is  holographic  is  a 
favorable  element  for  its  probate  in  case 
of  the  forgetfulness  of  the  subscribing  wit- 
nesses. Barnwall  v.  Murrcll,  108  Ala.  366, 
18   So.  .831,  supra,   II. 

See  also  in  this  connection.  Re  Carey,  24 
App.  Div.  631,  49  N.  Y.  Supp.  32,  supra, 
v.;  Bogert's  Estate,  6  N.  Y.  Civ.  Proc.  Kep. 
128,  supra,  VI.  a;  Re  Hunt,  110  N.  Y.  278, 
18  N.  E.  106,  infra,  XI.;  Lloyd  v.  Roberts, 
12  Moore,  P.  C.  C.  138,  the  Fame;  Gregory 
v.  Dyke,  4  Notes  of  Cases,  020  tlie  same; 
Wright  V.  Sanderson,  L.  R.  9  Prob.  Div.  149, 
53  L.  J.  Prob.  N.  S.  49,  60  L.  T.  N.  S.  769, 
32  Week.  Rep.  560,  48  J.  P.  180,  the  same; 
Thomson  v.  Hall,  2  Rob.  Keel.  Rep.  426, 
supra,  VI.  b;  Hare's  Goods,  3  Curt.  Eccl. 
Rep.  64,  supra,  VII.;  Re  Cabey. 

Thus,  holographic  wills  have  been  ad- 
mitted in  the  absence  of  complete  recollec- 
tion of  the  witnesses — 

— ^where  the  testimony  of  one  witness  was 
sufficient,  and  that  of  the  other  was  defi- 
cient, and  there  was  no  attestation  clause, 
Re  Eldred,  109  App.  Div.  777,  96  N.  Y. 
Supp.  436,  where  the  will  was  about  two 
years  old; 

— where  the  will  was  written  on  a  printed 
form,  and  one  witness  testified  sufficiently, 
but  was  contradicted  by  the  other  witness, 
whose  memory  the  surrogate  considered  to 
be  at  fault.  Re  Stillman,  2  Connoly,  207,  9 
N.  Y.  Supp.  446,  where  nothing  is  reported 
as  to  any  attestation  clause; 

— ^where  the  only  surviving  witness  had 
no  recollection  of  the  execution,  from  twen- 
ty-seven to  thirty  years  afterward,  but  was 
satisfied  that  he  must  have  been  asked  to 
sign,  as  he  would  not  otherwise  have  signed, 
Verdier  v,  Verdier,  8  Rich.  L.  135,  where 
nothing  is  reported  as  to  any  attestation 
clause. 

In  Cooper  v.  Bockett,  3  Curt.  Eccl.  Rep. 
648,  the  court  admitted  to  probate  a  recent 
holographic  will,  where  the  only  attestation 
clause  was  the  words,  "Witnesses  to  the 
said  will,"  and  the  testimony  indicated  that 
the  testator  signed  after  the  witnesses,  and 
one  of  the  attesting  witnesses  swore  that  the 
two  witnesses  sijnied  the  paper  by  the  di- 
rection of  the  deceased,  who  then  took  the 
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pen  and  wrote,  and,  when  he  had  done  so, 
said:  "This  is  my  name  in  your  presence;" 
that  he  did  not  see  all  that  the  testator 
wrote,  but  he  saw  him  make  the  large  "R" 
of  his  name.  The  second  witness  deposed  in 
effect  that  she  and  the  other  witness  signed 
the  will  by  the  desire. of  the  deceased,  who 
then  wrote  something,  but  what  she  could 
not  say,  and  said:  "This  is  my  will  and  my 
name  in  your  presence."  It  would  appear 
from  the  appearance  of  the  instrument,  the 
latter  part  of  which  was  g^ven  in  the  report, 
that  the  testimony  of  the  first  witness  was 
correct,  but  the  court  considered  that  it  was 
a  case  of  defective  recollection,  though  only 
a  short  time  had  passed  between  execution 
and  probate. 

It  may  be  noted  that  in  Re  Akers,  74 
App.  Div.  461,  77  N.  Y.  Supp.  643,  affirmed 
in  173  N.  Y.  620,  66  N.  E.  1103,  the  ques- 
tion seems  to  have  been  one  not  of  want  of 
recollection,  but  of  the  sufficiency  of  the 
facts  recollected. 

Holographic  wills  with  attestation  clauses. 

Holographic  wills  with  full  attestation 
clauses  have  been  admitted  to  probate — 

— ^where  the  testimony  of  the  witnesses 
about  two  years  after  execution  was  quite 
insufficient  as  to  the  statutory  require- 
ments, Re  Sanderson,  9  Misc.  674,  30  N.  Y. 
Supp.  848; 

— where  the  only  surviving  witness  testi- 
fied as  follows,  referring  to  his  signature: 
"I  should  think  I  should  call  it  mine;  it  is 
my  handwriting;  I  have  no  recollection 
whatever  of  signing  this  will,  or  having  it 
brought  there,  or  of  anything  in  relation 
to  it,"  the  court  considering  that,  from  the 
wording  of  the  instrument  and  the  mode  of 
its  execution,  it  was  evident  that  the  tes- 
tator was  familiar  with  the  execution  of 
wills,  Lawrence  v.  Norton,  30  How.  Pr. 
232,  45  Barb.  448,  reversing  Tucker,  243; 

— ^where  the  only  surviving  attesting  wit- 
ness of  a  will  remembered  eleven  years  after- 
ward that  the  testator  had  sent  for  him, 
and  when  he  arrived  informed  him  that  he 
wished  him  to  witness  his  will,  and  leaving 
the  room  came  back  later  with  a  document 
which  the  witness  signed,  and  which  was  th« 
will,  and  he  did  not  recollect  anything  fur- 
ther, except  that  the  other  witness  wa» 
present  at  the  time,  but  it  was  his  opinion 
that  the  testator  did  not  sign  the  instru-^ 
ment  while  he  was  there,  Norton  v.  Nor- 
ton, 2  Redf.  6; 

— ^where  a  codicil  eight  years  old,  with 
an  attestation  clause,  took  all  the  space 
to  the  bottom  of  the  page,  and  the  wit- 
nesses had  signed  on  the  opposite  page  un- 
der the  word  "witness,"  and  they  recol- 
lected absolutely  nothing  whatever  about  the 
transaction,  but  identified  their  signatures, 
Woodhouse  v.  Balfour,  L.  R.  13  Prob.  Div. 
2,  67  L.  J.  Prob.  N.  S.  22,  68  L.  T.  N.  S. 
59,  36  Week.  Rep.  368,  62  J.  P.  7; 

— ^where  the  witnesses  to  a  will  seven 
years  old,  on  a  printed  blank,  testified  that 
the  attestation  clause  was  read  over  ^before- 
they  signed,  and  one  of  them  had  no  recol» 
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lection  about  having  seen  the  testator  sign,  f 
or  whether  his  signature  was  upon  the  pa- 
per when  the  witnesses  signed,  and  the  other 
witness  thought  that  he  saw  the  signature 
of  the  testator,  and  stated  that  he  would 
not  have  signed  if  he  had  not  seen  the 
testator  sign,  but  he  did  not  recollect  that 
he  saw  him  sign,  Re  Wilcox,  37  N.  Y.  S.  R. 
462,  14  N.  Y.  Supp.  109,  directing  probate 
to  issue  and  reversing  a  decree  refusing 
probate ; 

— where  the  only  signature  of  the  testa- 
trix was  in  the  attestation  clause,  and  the 
surviving  subscribing  witness,  four  years 
afterward,  recollected  only  signing  her  name 
just  after  the  deceased  witness  had  written 
his,  and  at  his  request,  lie  stating  it  was 
the  testatrix's  will,  and  she  ''thought"  the 
testatrix  was  in  the  room,  Torre's  Goods, 
8  Jur.  N.  S.  494; 

— where  one  of  the  subscribing  witnesses 
to  the  will  of  an  experienced  testator  had 
but  a  faint  recollection  of  the  matter,  and 
the  other  denied  the  presence  of  his  co- 
witness,  but  his  memory  was  shown  to  be 
unreliable  in  that  he  stated  that  he  had 
witnessed  no  other  will,  although  it  ap- 
peared that  he  had  witnessed  an  earlier 
will  of  the  same  testator,  witnessed  also 
by  the  same  cowitness  and  another  person, 
Reeves  v.  Lindsay,  Ir.  Rep.  3  Eq.  309; 

— where,  upon  probate  of  a  lawyer's 
(holographic)  will,  twenty  months  .old, 
having  a  full  attestation  clause,  two  of  the 
three  witnesses  deposed  to  its  due  execution, 
and  a  year  or  more  thereafter  they  testified, 
denying  most  of  the  statutory  requirements 
(nothing  being  reported  as  to  the  third 
witness),  Wyman  v,  Wyman,  118  App.  Div. 
109,  103  N.  Y.  Supp.  64,  affirmed  in  197 
N.  Y.  524,  90  N.  E.  1167;  see  also  118  App. 
Div.  116,  103  N.  Y.  Supp.  69. 

The  court  considered  it  of  particular 
value  that  the  attestation  clause  was  in  the 
handwriting  of  the  testator,  as  showing  that 
he  knew  the  statutory  requirements,  in  Re 
Alpaugh,  23  N.  J.  Eq.  507,  where  the  de- 
cree of  probate  of  a  holographic  will  with  a 
full  attestation  clause  was  affirmed.  The 
witnesses  testified  that  the  testator,  after 
his  name  was  signed  to  the  will,  took  it  in 
his  hands  and  declared  it  to  be  his  last  will, 
and  asked  them  to  sign  as  witnesses,  but 
none  of  them  testified  that  he  saw  the  tes- 
tator sign  it,  or  that  he  acknowledged  the 
signature.  The  court  stated  that  if  the 
attesting  witnesses  had  testified  that  they 
did  not  recollect  whether  the  will  was 
signed  in  their  presence,  the  efi'ect  would  be 
the  same 

In  Re  Claflin,  73  Vt.  129,  87  Am.  St. 
Rep.  693,  50  Atl.  815,  it  was  held  to  be 
error  to  direct  a  verdict  against  the  holo- 
graphic will  of  an  experienced  testator  with 
a  full  attestation  clause,  where  six  years 
had  elapsed  between  the  execution  and  the 
trial,  although  one  of  the  subscribing  wit- 
riosAPS  could  recollect  nothing  about  the 
matter,  and  the  testimony  of  the  other  sub- 
scribing witnesses  fell  short  of  showing 
Que  execution.  This  case  again  came  before 
the  court  after  another  trial  resulting  in  a 
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decision  against  the  will  in  75  Vt.  19,  SS 
L.R.A.  261,  52  Atl.  1053,  which  deeiaioo  vas 
again  reversed,  but  on  other  gronnds,  ike 
court  pointing  out  that  it  waa  importaat 
and  proper  to  show  that  the  testator  knew 
how  wills  ought  to  be  executed. 

In  Re  Sizer,  129  App.  Div.  7,  113  N.  Y. 
Supp.  210,  affirmed  in  195  N.  Y.  523,  88  N. 
E.  772,  it  was  held  that  a  holographic  viQ 
on  a  printed  blank,  with  an  attestation 
clause,  was  sufficiently  proved  although  tw<^ 
of  the  subscribing  witnesses  testified  aboct 
eight  and  one-half  years  after  exeeutioc 
that  they  had  no  recollection  of  anytbinf 
about  it,  and  the  third  witness  testified  thai, 
at  the  request  of  the  testator,  be  went  to 
his  store  to  witness  his  signature,  and  there 
signed  a  paper  under  the  names  of  the  tv^. 
preceding  witnesses;  that  he  did  not  kmn 
what  the  paper  was,  and  that  the  testator 
did  not  say;  that  he  saw  one  of  the  wit 
nesses  in  the  back  part  of  the  store,  but  net 
the  other.  The  court  seemed  to  consider 
that,  as  two  witnesses  were  all  that  were 
required,  practically  the  only  question  ia 
the  case  was  whether  the  testimony  of  iht 
last  witness  waa  sufficient  to  ofi'set  the  pre- 
sumption of  tne  attestation  clause  as  to  thr 
two  who  had  forgotten. 

In  Colyer's  Goods,  L.  R.  14  Prob.  Div.  48, 
60  L.  T.  N.  S.  368,  37  Week.  Rep.  272.  iZ 
J.  P.  134,  the  court  admitted  to  probate  a 
holographic  will  ending  (apparently)  as 
follows:  ''Signed,  sealed  and  delivered  br 
the  aforesaid  John  Colyer,  in  the  preseocf 
of,"  and  signed  to  the  right  of  a  line  br 
the  testator,  and  to  the  left  of  the  line  by 
the  two  witnesses,  although  neither  of 
them  could  give  any  positive  testimony  as 
to  the  circumstances  of  execution.  One  of 
them  had  a  slight  recollection  of  the  tes- 
tator's asking  him  to  sign  his  name  to 
the  document,  and  the  other  said  that  thf 
deceased  was  frequently  in  the  habit  of 
asking  him  to  attest  his  signature  to  docu- 
ments, but  that  he  had  no  special  recollee- 
tion  of  this  document,  nor  did  he  remem- 
ber ever  being  told  that  he  was  witnessing 
a  will. 

In  Blake  v.  Knight,  3  Curt.  Eccl.  Rep. 
547,  the  court  admitted  to  probate  the  holo- 
graphic will  of '  an  experienced  testator, 
with  a  particularly  full  attestation  clause. 
although  the  witnesses,  three  and  one-balf 
years  after  execution,  would  not  swear  posi- 
tively that  the  deceaaed's  name  was  or  vas 
not  at  the  bottom  of  the  will  when  ther 
signed  it  as  witnesses.  Tlie  court  stated 
that  it  could  not  safely  trust  to  the  mem 
ory  of  witnesses  under  such  circumataaces 
It  must  attend  to  the  facts  of  the  case,  and 
say  whether  it  was  satisfied  that  the  name 
of  the  deceased  was  written  to  the  will  when 
the  witnesses  signed  it,  and  whether  it  wu 
signed  in  their  presence  or  signed  before- 
hand and  acknowledged  in  their  presence. 
It  may  be  stated  that  the  court's  summarr 
of  the  evidence  of  the  witnesses  would  seem 
to  make  their  evidence  less  positive  as  to 
the  omission  of  the  requirements  than  it 
suggested  by  the  report  of  their  eridence. 

In  Holyoke  v.  Sipp,  77  Neb.  394,  109  X. 
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W.  606,  the  decieion  rejecting  a  holographic 
will  was  reversed,  although  the  attesting 
witnesses,  five  years  after  execution,  were 
not  certain  as  to  the  declaration  or  whether 
the  will  was  signed  by  the  testator  when 
they  signed,  and  the  attestation  clause, 
though  imperfect,  included  the  statement 
*'signed  ana  acknowledged  by  the  above  tes- 
tator in  thxi  presence  of  us/'  The  court 
considered  that  from  previous  conversations 
with  the  testator  the  witnesses  understood 
that  the  paper  was  his  will,  and  that  they 
were  requested  to  attest  it  as  such. 

In  Adams  v.  Fields,  21  Vt.  256,  where  the 
will  was  held  sutiiciently  proved,  the  point 
of  the  case  was  that  the  testator,  having 
written  out  a  will  entirely  in  his  own  hand- 
writing, with  a  full  attestation  clause,  hud 
not  signed  it,  and  the  court  held  that  this 
was  sufficient,  he  having  begun  the  will 
with  his  name.  At  the  hearing  nine  years 
after  execution,  one  of  the  witnesses  testified 
as  to  the  declaration  by  the  testator  and  as 
to  the  execution  by  the  witnesses,  but  the 
testimony  of  the  other  two  witnesses  tended 
to  prove  that  they  never  signed  the  instru- 
ment and  were  never  requested  to  sign  it; 
proof  was  given  of  their  signatures,  but  the 
court  does  not  refer  to  the  discrepancy  in 
the  testimony  of  the  witnesses. 

But  a  holographic  will  will  be  rejected 
if  the  codrt  is  not  satis  tied  as  to  the  com- 
pleteness of  its  execution. 

1  hus,  probate  was  denied  of  a  holograpliic 
will  eleven  years  old,  with  a  full  attestation 
clause,  although  there  were  various  mis- 
takes in  the  testimony  of  one  of  the  sub- 
scribing witnesses,  indicating  lapses  of 
memory  in  some  matters  not  here  referred 
to,  where  each  of  the  witnesses,  while  stat- 
ing that  he  signed  at  the  testator's  request 
to  witness  his  will,  said  that  he  did  not  see 
anything  on  the  paper,  that  the  testator 
did  not  sign  in  his  presence  nor  acknowl- 
edge any  signature,  and  that  there  was  not 
anyone  present  besides  himself  and  the  tes- 
tator. Ke  Berdan,  65  N.  J.  Eq.  681,  55  Atl. 
728,  where  one  of  the  witnesses  stated  that 
the  paper  was  folded. 

In  Pennant  v.  Kingscote,  3  Curt.  £ccl. 
Rep.  642,  the  court  declined  to  admit  to 
probate  a  holographic  will,  where  one  at- 
testing witness  testified  that  he  wrote  the 
words,  "signed,  sealed,  and  delivered  in  the 
presence  of  us,"  that  he  then  signed  it,  and 
that  his  cowitness  signed  next,  and  the  tes- 
tatrix after  them;  the  other  witness  was 
quite  certain  that  the  testatrix  did  not 
sign  at  all  in  his  presence.  The  court  said: 
**lhere  are  no  circumstances  of  which  I  can 
give  the  party  propounding  the  will  the 
benefit,  so  as  to  pronounce  for  a  due  exe- 
cution." 

IX,  Experience  of  testator. 

An  important  element  in  enabling  the 
court  to  find  the  requisite  facts  of  execution 
of  a  will  in  spite  of  the  fault  of  memory 
of  the  subscribing  witnesses  is  the  expe- 
rience of  the  testator.  Thus,  it  makes  for 
the  sufficiency  of  the  execution  of  his  will 
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that  the  testator  knew  the  legal  require- 
ments. Re  Alpaugh,  23  N.  J.  Eq.  507;  Re 
Clafiln,  73  Vt.  129,  87  Am.  St.  Rep.  693,  50 
Atl.  815;  Chambers  v.  (Queen's  Proctor,  2 
Curt.  Eccl.  Rep.  415;  Blake  v.  Knight,  3 
Curt.  Eccl.  Rep.  547;  Thomson  v.  hall,  2 
Rob.  Eccl.  Rep.  426;  O'Meagher  v.  O'Meag- 
her,  Ir.  L.  R.  11  Eq.  117;  Reeves  v.  Lind- 
say, Jr.  Rep.  3  Eq.  309;  Re  Carey,  24  App. 
Div.  531,  49  N.  Y.  Supp.  32,  aiiirming  14 
Misc.  486,  36  N.  Y.  fclupp.  817;  Mock  v. 
Garson,  84  App.  Div.  65,  82  K.  Y.  Supp. 
310;  Wyman  v.  Wyman,  118  App.  Div.  109, 
103  N.  Y.  Supp.  64,  affirmed  in  197  N.  Y. 
524,  90  N.  £.  1167,  see  also  118  App.  Div. 
116,  103  N.  Y.  Supp.  69;  Re  Nelson,  43 
N.  Y.  S.  R.  30,  16  N.  Y.  Supp.  690;  Re 
Boardman,  46  N.  Y.  S.  R.  444,  20  N.  Y. 
Supp.  60.  • 

bee  also  cases  cited  supra,  VIII. 

In  Mock  v.  Garson,  supra,  the  court  said 
in  sustaining  a  will  where  the  testator  knew 
the  legal  requirements:  ** Where  there. is  no 
question  of  mental  incapacity  or  of  undue 
influence,  and  the  person  supervising  the 
execution  of  the  will  is  familiar  with  the 
requirements  of  the  statute  pertaining  to 
such  execution,  and  a  long  time  has  gone 
by  since  the  transaction,  and  the  witnesses 
do  not  appreciate  just  what  each  step  in 
these  requirements  signifies,  and  their  tes- 
timony at  most  is  an  absence  of  recollection 
as  to  some  of  the  features,  rigid,  explicit 
proof  may  not  be  required.  A  substantial 
compliance  with  the  requisites  attending 
execution  must  be  adhered  to,  but  the  desire 
to  carry  out  the  wishes  of  a  competent  tes- 
tator often  induces  the  courts  to  abate 
somewhat  from  positive  proof  in  such  a  case, 
where  the  inference  is  fairly  deducible  that 
the  will  was  duly  executed,  but  the  sub- 
scribing witnesses,  by  reason  of  a  failure  of 
recollection,  do  not  explicitly  testify  in  full 
measure  to  every  detail."  We  are  not  in- 
formed as  to  whether  there  was  any  at- 
testation clause. 

In  Re  Nelson,  43  N.  Y.  S.  R.  30,  16  N. 
Y.  Supp.  690,  a  will  thirteen  years  old  was 
admitted  to  probate,  where  the  testator  and 
a  deceased  subscribing  witness  were  both 
lawyers  of  experience,  although  the  attesta- 
tion clause  omitted  the  request  of  the 
testator  and  the  only  surviving  witness  tes- 
tified that  the  testator  did  not  ask  him  to 
sign  the  will,  but  that  the  other  subscribing 
witness  read  over  the  attestation  clause 
to  him  in  the  testator's  presence  and  asked 
him  to  sign.  The  court  considered  that  the 
defect  in  the  attestation  clause  was  fully 
supplied  by  sufficient  proof. 

In  Re  Boardman,  46  N.  Y.  S.  R.  444,  20 
N.  Y.  Supp.  60,  where  there  seems  to  have 
been  no  evidence  that  the  testator  had 
signed  a  codicil  in  the  presence  of  the  wit- 
nesses, or  had  acknowledged  his  signature, 
the  court  considered  that,  inasmuch  as  it 
appeared  from  the  ink  that  all  signatures  to 
it  were  made  at  the  same  time,  the  codicil 
should  be  admitted  to  probate,  the  testator 
being  a  man  who  knew  how  to  execute  a 
will,  as  appeared,  said  the  court,  from 
the  care  in  which  the  will  itself  was  exe- 
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cuted.     The  report  U  silent  as  to  any  at- 
testation clause. 

Conversely,  the  inexperience  of  the  tes- 
tator may  be  an  obstacle  to  the  granting  of 
probate.  Re  Shaffer,  2  Uow.  Pr.  N.  8. 
494,  where  there  was  lack  of  evidence  of  any 
declaration. 

X,  Pr€H€mce  of  attorney  or  experienced 
acrivener  aa  a  mibacribing  witness  or 
otheruHse, 

The  presence  of  an  attorney  or  othei 
experienced  scrivener  at  the  execution  of 
a  will,  whether  as  a  witness  or  not,  is  a 
cogent  fact  in  favor  of  probate,  where  there 
is  a  failure  of  proof  by  the  subscribing  wit- 
nesses. 

Presence  of  experienced  person. 

The  presence  of  an  experienced  person 
makes  for  the  probate  of  a  will  with  a  full 
attestation  clause,  atlhough  he  is  not  a 
subscribing  witness,  and  does  not  testify. 
Walsh  V.  Walsh,  4  Redf.  165;  Re  Rounds, 
7  N.  Y.  S.  R.  730;  Re  Klinzner,  71  Misc. 
620,  130  N.  Y.  Supp.  1059;  Re  Walker,  67 
Misc.  6,  124  N.  Y.  Supp.  615;  Re  Sears, 
33  Misc.  141,  68  N.  Y.  Supp.  363. 

Thus,  a  will  about  a  year  old,  with  a 
full  attestation  clause,  was  admitted,  it 
being  shown  that  a  lawyer  superintended  the 
execution,  although  the  testimony  of  one 
of  the  witnesses  showed  a  lack  oi  recollec- 
tion as  to  some  of  the  formalities,  and  the 
testimony  of  the  other  witness  did  not  show 
that  the  testator  requested  the  witnesses  to 
sign,  where  both  of  the  witnesses,  however, 
test i  fled  that  the  lawyer  asked  the  testator 
some  questions  about  the  will.  Walsh  v. 
Walsh,  4  Redf.  165. 

Similarly,  the  court  admitted  to  probate 
a  will  nine  years  old,  with  a  full  attestation 
clause,  which  was  executed  in  the  presence 
of  a  scrivener  who  was  familiar  with  the 
execution  of  wills.  Re  Rounds,  7  N.  Y.  S. 
R.  730,  where  one  of  the  subscribing  wit- 
nesses testified  that  from  his  recollection  the 
testator  or  the  draughtsman  declared  the 
instrument  to  be  the  testator's  last  will 
and  testament,  although  the  other  witness 
was  quite  positively  of  the  impression  that 
no  declaration  was  made. 

In  Re  Klinzner,  71  Misc.  620,  130  N.  Y. 
Supp.  1059,  a  case  hardly  within  the  scope 
of  the  note,  as  the  question  was  particu- 
larly whether  the  testator,  who  signed  by 
mark,  understood  the  instrument,  which  had 
a  full  attestation  clause,  the  court,  in 
granting  probate  about  a  year  after  execu- 
tion, considered  that  the  presence  of  the 
lawyer  who  drew  the  will,  upon  its  execu- 
tion, afforded  some  presumption  of  regu- 
larity although  the  lawyer  could  not  testi- 
fy, not  being  a  subscribing  witness  and 
being  also  a  beneficiary. 

The  presence  at  the  execution  of  a  will  of  an 
experienced  lawyer,  who  was  the  person  who 
drew  it,  and  who  is  the  sole  beneficiary 
thereunder,  makes  for  the  due  execution  of 
the  will.  Re  Walker,  67  Misc.  6,  124  N. 
Y.  Supp.  615,  where  a  will  nineteen  years 
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old,  with  a  full  attestation  clause,  was  ad- 
mitted to  probate,  although  the  surviving 
subscribing  witness  could  not  testify  as  to 
the  declaration  or  request  of  the  testatrix, 
his  testimony  being  to  the  effect  that  she 
said  nothing  at  all  to  him  or  in  his  pr^- 
ence,  and  that  her  husband,  who  drew  the 
will,  had  requested  him  to  witness  the  tes- 
tatrix's signature.  The  court  considered 
that  the  witness  was  unreliable  in  memory, 
as  some  of  his  testimony  showed. 

Experienced  nonsubscribing  witness. 

A  fortiori  it  makes  for  the  probate  of  » 
will  when  an  experienced  person  testis es 
for  the  due  execution  of  a  will  with  an  at- 
testation clause,  although  he  is  not  a  sub- 
scribing witness.  See  the  following  ca&e& 
supra,  II.:  Rugg  v.  Rugg,  83  N.  Y.  59i: 
Re  Johnson,  7  Misc.  220,  27  K.  Y.  Supp. 
649. 

Thus,  a  will  six  years  old  with  the  usual 
attestation  clause  was  admitted  where  the 
counsel  testified  to  the  publication,  which 
was  the  only  point  in  question,  and  one 
of  the  subscribing  witnesses  testified  that 
when  he  signed,  either  the  testatrix  or  her 
counsel  stated  it  was  her  last  will,  and  the- 
other  that  before  he  signed  the  counsel 
asked  the  testatrix  if  she  wished  these  gen- 
tlemen to  witness  her  will,  and  she  said 
"Yes."  Re  Voorhis,  125  N.  Y.  765,  2e 
N:  E.  935. 

For  a  case  admitting  a  will  with  a  de- 
fective attestation  clause,  where  the  scriv- 
ener had  forgotten  the  circumstances,  see- 
Re  Schweigert,  supra,  II. 

Experienced  subscribing  witness. 

Where  the  lawyer  who  draws  a  will  with 
a  full  attestation  clause  is  a  subscribing 
witness  thereto,  his  testimony  showing  the 
performance  of  the  requisite  formalities  of 
execution  will  in  general  prevail,  notwith- 
standing the  forgetfulness  or  even  unfavor- 
able testimony  of  a  lay  witness. 

Thus,  wills  have  been  admitted  in  these 
circumstances  where  the  other  attesting  wit- 
ness— 

— did  not  recollect  whether  the  testator 
or  some  other  person  asked  him  to  sign,. 
Rogers  v.  Diamond,  13  Ark.  474; 

— was  somewhat  )  izy  and  doubtful  about 
some  of  the  requirements  three  years  after 
execution.  Weir  v.  Fitzgerald,  2  Bradf.  42; 

— who  was  the  testator's  physician,  did 
not  recollect  anything  about  the  declaration, 
although  it  was  but  a  few  months  since  the 
execution  of  the  instrument,  Robbins  v. 
Robbins,   50  N.   J.   Eq.   742,   26  Atl.   673; 

— did  not  remember  seeing  the  testator 
sign,  although  she  testified  that  the  attesta- 
tion clause  was  read  in  her  presence,  and 
when  the  will  was  first  offered  she  had  made 
the  usual  affidavit  stating  the  performance 
of  the  requisite  formalities  of  execution,  in- 
cluding that  she  saw  the  testator  sign.  Re 
Skinner,  40  Or.  571,  62  Pac.  623,  67  Pac. 
951; 

— ^testified  so  doubtfully  eleven  years  alter 
execution,  as  to  throw  doubt  on  the  entire 


Rr  CAREY. 


953 


matter,  Re  Sandmann,  —  N.  J.  — ,  68  Atl. 
754; 

— was    generally    forgetful    or    preverse, 
seven  years  after  execution,  and  stated  that 
no  one  asked  her  to  witness  the  will,  Re- 
Frey,  2  Connoly,  70,  7  N.  Y.  Supp.  330; 

— stated,  about  two  years  after  execu- 
tion, that  tlie  will  was  not  signed  by  the 
testator  in  his  presence,  Gove  v.  Gawen,  3 
Curt.  Eecl.  Rep.  151  (where  this  fact  in 
the  case  appears  only  in  the  headnote) ; 

— testified,  apparently  about  four  years 
after  execution,  that  she  did  not  see  the  tes- 
tatrix sign  or  hear  her  declare  the  instru- 
ment to  be  her  will,  although  she  heard  the 
lawyer  ask  the  question  whether  she  ac- 
knowledged the  instrument  to  be  her  will, 
Re  Bedell,  2  Connoly,  328,  12  N.  Y.  Supp. 
96  (where  the  attestation  clause  contained, 
in  addition  to  the  usual  words,  the  state- 
ment, "she  at  the  time  of  making  such 
subscription  acknowledged  that  she  made 
the  same") ; 

— -differed  somewhat  from  the  lawyer  as 
to  details,  and  also  testified  positively  that 
the  will  was  signed  before  the  witness  came 
into  the  room,  in  contradiction  to  the  tes- 
timony of  the  lawver  and  to  the  statement 
of  the  attestation  clause,  Neiheisel  v.  Toerge, 
4  Redf.  328  (where  the  will  was  about  a 
year  old). 

In  Egan  v.  Pease,  4  Dem.  301,  the  will 
was  admitted  to  probate  where  the  lawyer 
who  drew  the  will  was  one  of  the  witnesses 
and  testified  fully  as  to  its  due  execution, 
and  stated  that  the  attestation  clause,  which 
was  full,  was  read  over  in  the  presence  of 
the  testatrix  and  of  all  the  subscribing  wit- 
nesses, although  the  other  witnesses  testified 
that  the  decedent  made  no  declaration  in 
their  presence  that  the  instrument  was  a 
will,  and  that  they  did  not  know  it  was  a 
will. 

It  is  error  to  disregard  the  testimony 
for  the  will  of  the  attesting  witnesses,  one 
of  whom  was  the  lawyer  who  drew  it,  be- 
cause the  execution  was  thirty  years  past. 
Re  Duffy,  127  App.  Div.  174,  111  N.  Y. 
Supp.   491,   supra,   V. 

We  are  not  informed  as  to  whether  there 
was  an  attestation  clause  in  Re  Babcock,  42 
Misc.  235,  86  N.  Y.  Supp.  670.  where  a 
will  sixteen  years  old  was  admitted  where 
the  lawyer  who  drew  it,  and  who  was  one 
of  the  attesting  witnesses,  testified  as  to 
its  due  execution,  and  the  other  attesting 
witness  failed  to  recollect  the  legal  formali- 
ties, and  apparently  denied  the  observance 
of  at  least  some  of  them. 

So,  we  are  not  informed  whether  there 
was  an  attestation  clause  in  Bennett  v. 
Sharp,  1  Jur.  N.  S.  456,  where  the  will  was 
admitted  to  probate  although  both  the  at- 
testing witnesses  testified  that  the  testator 
did  not  acknowledge  the  instrument  in  their 
presence,  and  they  did  not  remember  that 
she  signed  in  their  presence,  but  the  scrive- 
ner, a  solicitor,  testified  to  all  the  facts  of 
execution  required  by  the  statute,  and  to  the 
signing  by  the  testatrix  in  the  presence  of 
the  attesting  witnesses. 

It  does  not  appear  whether  the  lawyer ' 
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witness  was  the  scrivener  of  the  will  which 
was  admitted  in  Humphrey's  Will,  Tucker, 
142,  where  of  the  three  witnesses  one  was  a 
lawyer  and  testified  fully  as  to  the  cir- 
cumstances, and  the  other  two  witnesses 
were  ladies,  who  stated  that  the  testatrix 
requested  them  to.  witness  the  execution  of 
an  instrument  to  be  by  her  executed,  and 
that  they  did  sign  their  names  to  it,  but 
they  did  not  remember  that  anything  else 
took  place.  The  attestation  clause  certified 
that  the  will  was  signed  and  declared  by  the 
testatrix  as  for  a  last  will  and  testament 
in  the  witnesses'  presence.  The  court  said:  ' 
''As  I  have  before  had  occasion  to  remark,' 
the  presence  and  agency  of  a  respectable 
member  of  the  legal  profession,  at  the  time 
of  the  execution  of  a  will,  adds  greatly  to 
the  presumption  of  due  execution." 

In  Allen  v.  Grifiin,  69  Wis.  529,  35  N. 
W.  21,  the  court  said  in  holding  that,  in 
the  alienee  of  clear  proof  that  the  witness 
or  witnesses  signed  before  the  signing  of 
the  testator,  it  should  be  presumed  that  the 
testator  signed  first:  "There  is  no  question 
in  this  case,  upon  the  testimony,  but  that 
the  writing  to  which  the  witnesses  affixed 
their  signatures  was  intended  by  the  de- 
ceased to  be  her  will.  This  is  fully  estab- 
lished by  the  evidence  of  Hall,  who  drew 
the  instrument  and  witnessed  the  same ;  and 
this  fact  would  not  be  more  clearly  estab- 
lished had  the  other  witness,  Hattie  Wy- 
man,  been  able  to  testify  that  the  deceased 
asked  her  to  sign  as  a  witness  to  her  will. 
Her  memory  of  that  fact  would  not  be  as 
satisfactory  as  the  evidence  of  the  man  who 
was  called  upon  to  draw  the  instrument, 
and  had  full  knowledge  of  its  contents,  and 
of  the  purposes  for  which  it  was  made." 
Few  of  the  facts  are  here  reported;  it  is 
not  stated  whether  the  scrivener  was  a  law- 
yer, and  it  seems  to  be  suggested  that  if 
there  was  any  attestation  clause  it  was  not 
a  complete  one. 

The  forget  fulness,  however,  may  be  that 
of  the  scrivener,  and  the  will  may  be  admit- 
ted over  his  negative  testimony. 

Thus,  in  Bloom  v.  Terwilliger,  78  N.  J. 
Eq.  221,  78  Atl.  742,  a  will  with  a  perfect 
attestation  clause  was  admitted,  although 
the  scrivener,  who  was  one  of  the  attesting 
witnesses  and  had  had  some  experience  in 
drawing  wills,  testified  that  no  declaration 
was  made  by  the  testator.  The  other  at-  ^ 
testing  witness  testified  that  the  attestation 
clause  was  either  read  or  its  purport  stated 
at  the  time,  and  the  chief  beneficiary  under 
the  will,  while  testifying  at  first  that  she 
could  not  remember  whether  any  declara- 
tion was  made,  later,  after  an  appeal  had 
been  taken  and  the  case  was  reopened,  tes- 
tified that  a  declaration  was  made.  The 
court  was  satisfied  that  the  beneficiary  was 
a  truthful  person,  and  that  the  scrivener 
had  forgotten  the  circumstances. 

That  an  inexperienced  lawyer  may  not 
be  a  useful  witness  to  a  will  is  shown  in 
Woolley  v.  WooUey,  95  N.  Y.  231,  where 
the  probate  was  reversed  of  a  codicil  con- 
taining a  full  attestation  clause,  which  was 
executed  less  than  a  year  before  it  was  of- 
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fered  for  probate.  The  witnesses  both  tes- 
tified that  tney  signed  at  the  request  of 
the  testatrix,  and  one  of  them  stated  that 
the  testatrix  did  not  acknowledge  the  paper 
to  be  a  codicili  and  that  the  witness  did 
not  remember  seeing  her  sign  the  paper  or 
aaying  anything  about  it,  and  the  other 
witness,  a  lawyer  of  two  or  three  years' 
standing,  said  that  he  did  not  see  the  tes- 
tatrix sign  the  paper,  and  did  not  think 
that  she  acknowledged  it  to  him;  that  he 
presumed  that  the  attestation-  clause  was 
there  when  he  signed  it,  and  that  he  knew 
that  it  was  not  customary  for  the  witness 
to  state  his  residence  except  in  the  case  of 
a,  will.  The  court  said:  ''Here  there  was 
not  even  the  presumption  that  is  sometimes 
indulged  in  from  the  fact  that  the  will  was 
drawn  by  a  lawyer,  and  executed  under  his 
supervision,  for  this  codicil  bears  internal 
evidence  that  it  was  not  drawn  by  a  law- 
yer; and  while  Van  De  Water  was  a  law- 
yer, he  was  simply  called  upon  to  witness 
the  instrument;  and  it  can  be  inferred  that 
he  knew  that  it  was  of  testamentarv  char- 
acter  only  from  the  simple  fact  that  he 
wrote  his  place  of  residence  after  his  sig- 
nature." 


Where  experienced  subscribing  witness  has 

died. 

Where  a  deceased  witness  was  a  person 
of  experience  this,  with  a  full  attestation 
clause,  may  overcome  the  forgetfulness 
of  the  surviving  witness  as  to  the  require- 
ments. Orser  v.  Orser,  24  N.  Y.  51,  supra, 
VI.  a;  Re  Brissell,  16  App.  Div,  137,  45  N. 
Y.  Supp.  122;  Webb  v.  Dye,  18  W.  Va. 
376.  See  also  Re  Nelson,  43  N.  Y.  S.  R.  30, 
16  N.  Y.  Supp.  690,  supra,  IX.  See  also, 
where  testator  signed  by  mark.  Re  Kane,  2 
Oonnoly,  249,  20  N.  Y.  Supp.  123,  infra, 
XII.;  and  compare  with  it  Worden  v.  Van 
Gieson,  6  Dem.  237,  infra,  XII. 

Thus,  probate  was  sustained  of  a  will  and 
codicil  sixteen  and  eighteen  years  old,  both 
Iiaving  full  attestation  clauses  and  the  same 
witnesses,  where  the  surviving  witness  iden- 
tified Ilia  signature  and  remembered  only 
that  the  testatrix  asked  him  to  witness  her 
will,  and  the  deceased  witness  was  a  law- 
yer, the  court  assuming  that  he  superintend- 
■ed  the  execution  of  the  two  instruments.  Re 
Brissell,  36  App.  Div,  137,  45  N.  Y.  Supp. 
122. 

So,  in  Webb  v.  Dj^e,  18  W.  Va.  376,  su- 
pra, the  court  declined  to  disturb  a  verdict 
for  a  will  dated  eighteen  years  before,  con- 
taining a  full  attestation  clause,  where  one 
of  the  subscribing  witnesses,  who  was  an 
experienced  scrivener,  was  deceased,  although 
the  surviving  witness  testified  that  he  did 
not  know  what  the  paper  was,  that  he  did 
not  read  the  attestation  clause,  that  he 
signed  at  the  request  of  the  testator,  and 
thought  the  signature  of  the  other  attesting 
witness  was  upon  it,  that  he  looked  to  see 
wliat  names  were  on  it  and  saw  the  scroll, 
but  net  the  name  of  the  testator,  and,  on 
being  recalled,  he  said  he  did  not  recollect 
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that  he  saw  the  name  of  the  te&tator  ei 
the  paper. 

In  Wright  v.  Rogers,  L.  R.  1  Prob.  k,  Div. 
678,  38  L.  J.  Prob.  N.  S.  67,  21  L.  T.  N.  <. 
156,  17  Week.  Rep.  833,  the  court  decliB*^: 
to  revoke  the  probate  of  a  will  with  a  fni. 
attestation  clause,  witnessed  by  an  attorner 
and  his  clerk,  where  probate  had  beta 
granted  it  seems  upon  an  affidavit  sivncU 
by  the  attorney,  which  had  been  tiiW 
out  on  a  printed  form  by  the  clerk,  an! 
showed  the  due  execution  of  the  will.  At 
the  time  of  the  proceeding  for  revoca- 
tion, the  attorney  was  dead,  and  the  clerk 
testified,  about  a  year  after  execatioai. 
that  the  attestation  by  the  attorney  aai 
himself  was  not  made  until  after  they  had 
left  the  testator's  house  and  returned  to 
the  attorney's  office,  but  the  court  deelined 
to  give  credence  to  the  testimony  of  tac 
clerk,  who,  however,  seema  to  have  bees 
clear    enough   in    recollection. 

In    the    insufficiently    reported    case   of 
Adams  v.  Rodman,  102  Wis.  456,  78  X.  W. 
588,   759,  the  court,  while  refusing  to  set 
aside  the  finding  of  a  jury  against  a  irill 
fifteen  years  old,  where  a  deceased  witness^ 
had  been  a  lawyer  of  large  experience,  said: 
'*The  fact  that  the  attesting  clause  8tau» 
that  the  witnesses  signed  the  instixunent  in 
the  presence  of  the  testator  raises  a  stron;: 
presumption  that  they  did  so  sign,  and  ^nru 
presumption  should  prevail  unless  overtomo 
by  clear  and  satisfactory  evidence.    Irne. 
also,  the  fact  that  R.  R.  Menzie  was  a  bu- 
yer of  large  experience  in  his  professioit  is 
a   strong   circumstance   in    support  of  xhe 
truth  of  the  attesting  clause  signed  by  hinL" 
One  of  the  surviving  witnesses  was  also  a 
lawyer,  possibly  a  clerk  of  the  deceased  wit- 
ness, and  it  seems  that  there  may  have  ben 
some   question,  as   to   the   memory  of  iht 
surviving  witnesses,  both  of  whom  tettifitd 
in  contradiction  to  part  of  the  attestation 
clause. 

XI,  Hahit  of  triftieas. 

It  is,  of  course,  familiar  practice  for  law- 
yers, as  witnesses  to  wills,  who  have  for- 
gotten the  circumstances  or  aome  of  them, 
generally  to  state  their  belief  and  cooTi^ 
tion  that  they  would  not  have  signed  had 
not  all  the  legal  requirements  been  obserred. 
And  witnesses  to  wills  generally,  who  do 
not  remember  all  the  circumstances,  of  ten 
state  their  habit  not  to  sign  instrumeBti 
unless  the  maker  has  signed  or  acknov)- 
edged  in  their  presence,  etc.  See,  in  general 
Hughes  V.  Hughes,  31  Ala.  519,  infra,  XII.: 
Pate  V.  Joe,  3  J.  J.  Marsh.  113,  supra,  IV.; 
Barnes  v.  Barnes,  66  Me.  286;  RoIIa  v. 
Wright,  2  Dem.  482,  67  How.  Pr.  117. 
supra,  rv.;  Butler  v.  Benson,  1  Barb.  o% 
supra,  VI.  a.  See  also  for  a  case  of  as 
experienced  scrivener.  Re  Schweigert,  17 
Misc.  386,  40  N.  Y.  Supp.  979,  supra,  11. 

In  Lawyer  v.  Smith.  8  Mich.  411, 77  Am. 
Dec.  460,  it  was  held  that  it  wai  proper 
evidence  for  the  jury  as  to  the  exeoition 
of  a  will  thirty-two  Vears  old,  with  a  fall 
attestation  clause,  that  a  witness  thereto. 
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ivho  did  not  recollect  having  seen  the  tes- 
tatrix sign,  said  that  he  had  no  douht  that 
she  signed  it,  that  he  had  never  witnessed 
an  instrument  in  that  form  without  know- 
ing what  it  was,  and  that  he  had  no  doubt 
that  the  persons  whose  names  appeared  on 
the  will  were  present  at  the  time  it  was 
«xecuted. 

In  Re  Kellum,  52  N.  Y.  517,  the  court 
sustained  the  probate  of  a  will  eleven  years 
old,  although  there  was  no  recollection  as 
to  its  execution  on  the  part  of  either  of  the 
witnesses,  one  of  whom  was  an  experienced 
lawyer,  who  had  drawn  the  will,  and  who 
stated  that  he  was  careful  always  to  have 
wills  executed  according  to  the  statute,  and 
testified  positively  to  all  of  the  required 
facts,  basing  his  statement  upon  the  attes- 
tation clause  and  circumstances  which  he 
did  recollect,  and  his  uniform  custom  in 
transacting  such  business ;  the  other  wit- 
ness was  a  clerk  of  the  draftsman. 

In  Craig  v.  Craig,  156  Mo.  358,  56  S. 
W.  1097,  it  was  held  that  the  will  was  sufD- 
ciently  proved  where  one  of  the  witnesses 
testified  fully  as  to  the  statutory  execution 
including  the  signing  by  both  the  witnesses, 
and  the  other  witness,  while  not  remember- 
ing the  testator,  said  he  had  witnessed  a 
number  of  wills  and  in  case  of  any  will  that 
he  had  signed  the  question  had  been  asked 
of  the  testator  whether  the  witnesses  should 
sign  in  his  presence.  It  does  not  appear 
whether  there  was  an  attestation  clause 
or  not. 

Similarly,  the  will  was  held  sufficiently 
proved  in  Gwinn  v.  Radford,  2  Litt.  (Ky.) 
137,  where  one  of  the  witnesses  testified  as 
to  its  due  execution,  and  the  other  witness 
did  not  recollect  having  witnessed  the  paper, 
but  identified  his  signature  and  testified 
thai  he  had  a  distinct  recollection  of  having 
witnessed  one  paper  for  the  testator,  and  a 
faint  recollection  of  having  witnessed  an- 
other, and  that  it  was  his  invariable  habit 
not  to  attest  an  instrument  as  a  witness 
unless  it  was  acknowledged  by  the  person 
executing  it.  Nothing  appears  as  to  any 
attestation  clause. 

Similarly,  in  Re  Pepoon,  91  N.  Y.  255,  the 
court  sustained  the  probate  of  a  will  about 
fourteen  years  old,  with  a  full  attestation 
clause,  where  one  of  the  witnesses  testified, 
after  reading  the  attestation  clause,  that 
the  testatrix  must  have  declared  the  instru- 
ment to  be  her  will  and  signature,  but  he 
had  no  recollection  of  being  requested  to 
sign  as  a  witness,  but  later  he  said  that  he 
must  have  read  the  clause,  and  that  he 
must  have  been  asked  to  sign,  stating  that 
he  never  signed  anything  without  reading 
it  and  would  not  have  signed  unless  the 
things  stated  had  been  done.  The  other 
witness  had  only  a  vague  impression  of  the 
testatrix  being  one  day  at  the  office  where 
he  was  employed  and  of  her  signing  and  his 
witnessing  the  will,  but  stated  that  he  had 
the  habit  of  not  signing  any  document  with- 
out reading  it,  and  thought  he  must  have 
read  the  attestation  clause,  and  he  had  no 
doubt  that  what  was  stated  therein  had 
occurred. 
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In  Re  Hunt,  110  N.  Y.  278,  18  N.  E.  106, 
affirming  42  Hun,  434,  a  holographic  will 
was  ordered  to  be  admitted  to  probate,  and 
the  decision  of  the  surrogate  reversed,  where 
it  is  stated  that  the  recollection  of  the  two 
witnesses  was  imperfect,  but  each  testified 
that  the  circumstances  must  have  been  as 
stated  in  the  attestation  clause  or  he  would 
not  have  signed  it.  This  case  is  unsatis- 
factory on  account  of  the  insufficient  report- 
ing of  the  facts,  particularly  as  the  attesta- 
tion clause  omitted  the  statement  that  the 
winesses  si^ed  at  the  request  of  the  testat- 
or, and  this  omission  is  not  discussed  in 
the  opinion  of  the  court  of  appeals  or  in 
that  of  the  general  term. 

« 

XII.  Signature  by  mark* 

For  the  general  subject  of  proof  of  signa- 
tures to  will  by  mark,  when  attesting  wit- 
nesses are  dead  or  cannot  remember  the 
transaction,  see  note  to  Wienecke  v.  Arbin, 
44  L.RA.  142.  It  is  not  intended  to  in- 
clude here  other  cases  than  those  in  which 
the  defective  memory  of  witnesses  is  con- 
cerned. 

Generally  speaking,  there  does  not  seem 
to  be  any  difference  in  legal  principle,  in 
cases  of  defective  memory  of  subscribing 
witnesses,  between  wills  signed  by  mark  and 
those  signed  by  name. 

In  Fatherce  v.  Lawrence,  33  Miss.  585,  it 
was  held  that  probate  was  properly  granted 
to  a  will  signed  by  a  mark  and  attested  by 
two  witnesses  (father  and  son)  under  the 
word  "test,"  where  the  survivor  of  the 
witnesses  twenty-two  years  after  the  date 
of  the  will  did  not  recollect  any  of  the  cir- 
cumstances except  that  he  had  written  the 
will,  that  the  testatrix  had  been  ill  at  his 
father's  house,  and  he  thought  the  will  had 
been  then  prepared.  He  further  proved  the 
signatures  of  nis  father  and  himself  as  wit- 
nesses, and  stated  that  the  signature  of  the 
testatrix  was  in  his  handwriting,  that  he 
did  not  think  he  would  have  signed  as  a 
witness  if  the  paper  had  not  been  legally 
executed,  but  was  not  certain  he  knew  what 
was  necessary  to  a  legal  execution.  The 
same  witness  had  made  an  affidavit  twenty- 
two  years  before,  when  the  will  was  first 
offered  for  probate  (the  other  subscribing 
witness  being  dead  at  that  time),  as  to  its 
execution,  which  omitted  to  state  that  the 
witnesses  signed  in  the  presence  of  the 
testatrix,  but  the  court  considered  that  this 
omission  did  not  prove  that  the  affidavit 
stated  all  the  facts  of  the  execution. 

In  Clarke  v.  Dunnavant,  10  Leigh,  14,  the 
court  approved  the  probate  of  a  will  signed 
by  the  testator's  mark,  where  one  of  the 
witnesses  testified  to  most,  if  not  all,  of  the 
requirements,  and  thought  that  he  signed 
the  testator's  name,  although  the  other  wit- 
nesses, while  testifying  that  they  were  at 
the  house  of  the  testator  upon  the  occasion, 
did  not  remember  anything  about  the  mak- 
ing of  the  will,  which  was  done  eight  years 
before  their  testimony  was  taken.  The  only 
I  attestation  clause  was  the  words  "signed, 
sealed,  and  delivered  in  the  presence  of." 
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It  may  be  noted  that  in  Hughes  v. 
Hughes,  31  Ala.  519,  upon  a  contest  as  to 
probate  of  a  will  on  account  of  undue  in- 
fluence, fraud,  etc.,  it  was  hefd  to  be  error 
to  exclude  from  the  jury  evidence  of  a 
former  will  twelve  years  old,  having  three 
witnesses,  and  of  its  execution,  when  the 
evidence  of  its  execution  consisted  of  the 
testimony  by  one  of  such  witnesses  that  this 
former  will  was  in  the  witness's  handwrit- 
ing, that  he  did  not  remember  anything 
about  it  except  that  he  supposed  that  the 
testator  did  sign  with  a  mark,  as  he  had 
been  a  paralytic,  and  that  he  himself  would 
not  have  signed  the  will  as  a  witness  un- 
less the  testator  had  declared  it  to  be  his 
will.  Nothing  appears  about  the  other  wit- 
nesses nor  as  to  any  attestation  clause. 

In  Howard's  Will,  5  T.  B.  Mon.  199,  17 
Am.  Dec.  60,  a  will  nineteen  years  old, 
signed  by  a  mark,  was  admitted  to  probate 
where  the  statute  required  two  witnesses, 
and  two  of  the  witnesses  testified  that  it 
was  signed  by  all  of  the  witnesses  in  the 
same  room  with  the  testator,  but  after  the 
third  witness  had  testified  that  he  signed 
it  in  an  adjoining  room,  one  of  the  first 
witnesses  was  re-examined  and  expressed 
doubt  as  to  which  of  the  rooms  was  the  one 
in  which  he  had  signed.  The  report  of  the 
case  is  silent  as  to  any  attestation  clause. 

It  may  be  noted  that  in  Re  McCabe,  75 
Misc.  35,  134  N.  Y.  Supp.  682,  where  the 
statute  required  two  witnesses,  a  will  signed 
by  mark  was  admitted  to  probate  where  two 
of  the  three  witnesses  satisfactorily  showed 
the  statutory  requirements,  and  the  third 
had  forgotten  almost  every  essential  about 
the  execution.  Nothing  is  reported  as  to 
an  attestation  clause. 

Where  there  is  a  full  attestation  clause. 

In  Newhouse  v.  Godwin,  17  Barb.  236, 
where  a  decree  rejecting  a  recent  will  signed 
by  mark  and  having  a  full  attestation  clause 
was  affirmed  on  another  ground,  the  court, 
after  referring  to  the  sufficient  testimony  of 
one  witness,  a  lawyer's  clerk,  said  obiter: 
'The  other  subscribing  witness  does  not  rec- 
ollect hearing  the  testator  declare  that  tJie 
paper  to  which  he  had  made  his  mark  was 
his  last  will  and  testament,  or  request  any- 
one to  sign  his  name  as  a  witness.  But  the 
nonrecollection  of  this  witness  cannot  over- 
throw, or  balance,  the  affirmative  and  posi- 
tive evidence  of  one  who  seems  to  have  been 
more  attentive,  and  to  have  a  better  mem- 
ory." 

Wills  signed  by  mark  and  having  a  full 
attestation  clause  have  been  admitted  to 
probate — 

— where  the  witnesses  testified  sufficiently 
on  direct  examination,  but  on  cross-examin- 
ation their  recollection,  two  years  after  exe- 
cution, proved  to  be  insufficient  as  to  some 
of  the  statutory  requirements.  Re  Engler, 
56  Misc.  218,  107  N.  Y.  Supp.  222,  where 
one  of  the  witnesses  testified  that  he  read 
the  attestation  clause  aloud  to  the  other 
witness  in  the  hearing  of  the  testatrix; 

— ^where  the  will  was  drawn  by  a  deceased 
51  L.R.A.(N.S.) 


witness,  who  was  an  experienced  scrivoier, 
and  the  surviving  witness  testified  that  he 
signed  before  the  testatrix  signed,  his  want 
of  recollection  being  suggested  by  hla  far- 
ther statement  that  he  signed  after  the 
other  witness,  whereas  the  ocular  evidence 
upon  the  face  of  the  will  indicated  the  con- 
trary. Re  Kane,  2  Connoly,  249,  20  N.  Y. 
Supp.  123. 

See  also  as  to  presumption  from  presence 
upon  the  execution  of  the  will,  of  the  law- 
yer who  drew  it,  where  the  will  was  signed 
by  mark.  Re  Klinzner,  71  Misc.  620,  130 
N.  Y.  Supp.  1059.  supra,  X. 

In  Dack  v.  Dack,  19  Hun,  630,  the  court 
reversed  the  decision  of  the  surrogate  refus- 
ing probate  of  a  codicil  three  years  old, 
sign»i  witn  a  mark  and  having  a  full  attes- 
tation clause,  where  one  of  the  subscribing 
witnesses  testified  to  the  declaration,  al- 
thoui^  the  other  two,  one  of  which  was  the 
scrivener,  could  not  testify  to  any  declara- 
tion. This  case  was  reversed  in  84  N.  Y. 
663,  upon  a  question  of  undue  influence,  the 
court  approving  the  decision  as  far  as  the 
execution  of  the  codicil  was  concerned. 

In  Qrant's  Will,  149  Wis.  330,  135  N.  W. 
833,  it  was  held  that  a  will  signed  by  testa- 
trix's mark,  and  having  a  full  attestation 
clause,  was  sufficiently  proved,  where  it  was 
a  joint  will  of  testatrix  and  her  husband, 
of  which,  as  the  will  of  her  husband,  she 
had  acted  as  executrix  for  twenty  years. 
One  of  the  witnesses,  an  experienced  scriv- 
ener who  drew  the  will,  was  dead;  another 
witness,  eighty  years  old,  had  no  recollec- 
tion of  the  transaction  and  was  not  even 
sure  of  his  signature,  which  was  proved  to 
be  genuine;  he  was  positive  that  he  had 
never  been  in  the  house  of  testatrix's  hus- 
band, where  if  ever,  the  will  was  executed: 
the  third  witness  testified  that  he  was  called 
to  that  house  to  witness  the  will,  and  did 
so,  but  that  neither  the  testator  nor  the  tes- 
tatrix signed  the  will  in  his  presence,  and 
that  the  scrivener  did  not  sign  as  a  wit- 
ness while  he  was  there,  and  ^at  the  other 
witness  was  not  in  the  house  while  he  re- 
mained there.  There  was  other  eyidenoe 
that  the  testator  and  testatrix  and  the  three 
witnesses  were  all  together  in  the  house 
shortly  after  the  will  was  executed. 

But  in   Worden  v.  Van  Gieson,    6  Dem. 
237,  the  surrogate  declined  to  admit  to  pro< 
bate  a  will  which  was  signed  by  a  mark  and 
had  a  full  attestation  clause,  where  one  of 
the  subscribing  witnesses,  the  lawyer  who 
drew  it  and  superintended  its  execution,  was 
dead,    and    the   other    subscribing    witness, 
twelve  years  after  the  execution  of  the  will, 
was  either  afflicted  with  a  defective  mem- 
ory or  had  an  inclination  to  appear  in  that 
condition.     The  surrogate  considered  that, 
under  §  2620  of  the  Code  of  Civil  Procedure, 
there  being  no  third  persons  present  to  iden- 
tify the  mark  of  the  testatrix,  and  no  way 
of  proving  handwriting,  as  provided  by  the 
statute,  he  was  constrained  to  refuse  pro- 
bate.     This    decision    was    affirmed    in    47 
Hun,   5,  on  the  ground  that  the  witness, 
while   stating   that   the  testatrix   had   de- 
clared the  instrument  to  be  her  will,  said 
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further  that  he  did  not  see  her  sign  it,  and 
Bhe  never  told  him  she  had  signed  it.  (For 
a  discussion  indicating  that  tiie  surrogate's 
decision  in  this  case,  so  far  as  it  turned  on 
the  necessity  of  proof  of  mark  by  two  wit- 
nesses, is  no  longer  authority,  see  the  afore- 
said note  in  44  L.R.A.  144. ) 

In  Jenkins's  Will,  43  Wis.  610,  where  a 
decree  denying  probate  was  reversed,  we  are 
not  informed  whether  or  not  the  conflict  in 
testimony  three  years  after  execution  in- 
dicated any  want  of  recollection. 

Witnesses  signing  by  mark. 

For  the  general  subject  of  attesting  ^^ill 
bv  mark,  see  note  to  Re  Guilfoyle,  22  L.R.A. 
372. 

In  Morris  v.  Kniffin,  37  Barb.  336,  it  was 
held  in  an  ejectment  case  that  there  should 
have  been  submitted  to  the  jury  the  ques- 
tion of   the  validity  of  the  execution  of  a 
will  with  a  full  attestation  clause,  where 
the   only   surviving  witness  bad  made  his 
mark    as    a   witness   and   recollected   prac- 
tically  nothing  about  the  execution  except 
that  he  was  present  at  the  testator's  house 
on  a  visit  at  the  time  the  will  was  drawn, 
and  that  he  and  the  other  subscribing  wit- 
ness went  into  the  room  where  the  testator 
lay    in    bed,   it   seems,   after  the  will  was 
drawn.     There  was  some  other  evidence  in 
the  case,  but  not  of  the  execution.    The  trial 
was  from  one  to  three  years  after  the  date 
of  the   wilL 

A  will  twenty-three  years  old,  having  a 
full  attestation  clause,  was  held  sufficiently 
proved  where,  of  the  three  witnesses,  one 
was  dead,  one  proved  the  due  execution  of 
the  will,  and  the  third,  who  attested  by  his 
mark,  did  not  remember  having  attested  to 
the  will  and  had  no  recollection  of  the 
transaction.  Gillis  v.  Gillis,  06  Ga.  1,  30 
L.R.A.  143,  51  Am.  St.  Rep.  121,  23  S.  E. 
107,  where  it  was  held  that  this  decision 
was  not  against  the  Georgia  statute  pro- 
viding that  "a  witness  may  attest  by  his 
mark,  provided  he  can  swear  to  the  same," 
as  this  statute  strictly  relates  to  the  com- 
petency of  a  witness  attesting  by  his  mark 
at  the  time  that  he  did  attest,  and  does 
not  relate  to  the  time  of  proving  the  will, 
under  the  general  rule  that  the  competency 
of  witnesses  is  to  be  determined  at  the  time 
of  attestation,  and  not  at  the  time  of  pro- 
bate, as  in  this  case  the  witness  might  have 
died  or  become  blind  or  insane.  There  was 
also  evidence  of  a  nonsubscribing  witness 
who  was  present,  the  report  not  stating 
her  testimony. 

Reference  may  be  made  in  this  connection 
to  Montgomery  v.  Perkins,  2  Met.  (Ky.) 
448,  74  Am.  Dec.  410,  where  it  was  held 
that  a  will  was  sufficiently  proved  where 
the  two  subscribing  witnesses  testified  that 
the  scrivener  signed  their  names  as  wit- 
nesses, they  holding  the  pen,  as  neither  of 
them  could  write,  but  they  could  not  iden- 
tify the  paper  propounded,  and  on  hearing 
it  read  over  thought  that  one  of  its  pro- 
visions was  different  from  that  of  the  paper 
which  they  had  witnessed,  and  the  scrivener 
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testified  that  he  wrote  the  paper,  and  identi- 
fied it  as  the  paper  which  was  witnessed  in 
the  manner  already  stated.  Nothing  is 
reported  as  to  an  attestation  clause. 

XIII.  Miscellaneous, 

Where  the  requirements  of  the  statute 
have  been  substantially  met,  discrepancies 
in  the  testimony  of  the  attesting  witnesses 
as  to  the  time  and  place  of  execution  will  be 
disregarded.  Re  Dake,  98  App.  Div.  620, 
90  N.  y.  Supp.  213,  where  the  probate  of 
two  codicils  more  than  five  years  old,  with 
attestation   clauses,   was   sustained. 

In  Lambert  v.  Cooper,  29  Gratt.  61,  the 
court  approved  the  verdict  of  the  jury  for 
the  will  where  the  scrivener,  who  was  the 
executor  and  one  of  the  attesting  witnesses, 
proved  the  due  execution  of  it,  and  two 
other  attesting  witnesses  testified  that  the 
will  was  not  duly  executed.  The  report  is 
silent  as  to  any  attestation  clause. 

A  will  about  eighteen  months  old  was 
held  sufficiently  proved  where  it  concluded, 
''In  witness  thereof,  I  place  my  signature  in 
the  presence  of  two  witnesses,"  and  one 
of  the  witnesses  testified  that  the  testator 
signed  in  the  presence  of  both  the  witnesses, 
although  the  other  witness  could  not  say 
whether  the  testator  signed  it  before  the 
witness  entered  the  room,  but  stated  that 
the  testator  did  not  call  attention  to  bis 
signature.  Cregreen  v.  Willoughby,  6  Jur. 
N.  S.  690. 

In  Nicholson  v.  Myers,  3  Dem.  193,  the 
surrogate  considered  that  the  circumstances 
involved  a  request  on  the  part  of  the  tes- 
tatrix, although  the  attestation  clause  omit- 
ted this  requirement,  where  the  testimony 
of  the  only  surviving  witness,  taken  thirty 
years  after  the  execution  of  the  will,  was 
that  he  signed  the  instrument,  that  he  saw 
the  testatrix  sign  it,  and  saw  it  signed  by 
the  other  subscribing  witness;  that  he  had 
an  indistinct  recollection  that  the  testatrix 
signed  at  a  stand  in  a  room,  and  that  when 
she  had  signed  she  yielded  her  seat  to  one 
of  the  witnesses,  who  signed  and  then  sur- 
rendered his  place  to  the  other  witness. 

In  Re  Nussbaum,  144  N.  Y.  Supp.  443,  the 
will  was  admitted  to  probate  where  the  wit- 
nessing by  the  two  witnesses  was  at  differ- 
ent times,  and  the  testimony  of  the  witness 
who  signed  first  was  satisfactory,  and  the 
other  stated  that  the  testator  presented  the 
paper  writing  proceeded  on,  and  said  to  him, 
"Sign  it;  one  name  is  on  it,  and  that  is  my 
testoment;"  that  he  could  not  remember 
exactly  whether  he  saw  testator's  name  on 
the  paper  when  he  signed  it,  but  he  be- 
lieved there  were  then  two  names  there. 
Nothing  is  reported  as  to  any  attestation 
clause. 

In  Ex  parte  Brock,  37  S-  C.  348,  16  S.  E. 
38,  the  probate  was  affirmed  of  a  will  exe- 
cuted fifteen  years  before,  where  the  attest- 
ing witnesses  did  not  seem  to  have  been 
clear  as  to  their  having  signed  in  the  pres- 
ence of  the  testator  or  of  each  other.  The 
appellate  court,  in  approving  the  instruc- 
tions to  the  jury,  said:  "These  instructions 
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practically  amounted  to  this,  that  where  a 
paper  propounded  as  a  will  is  shown  to 
have  been  signed  by  the  alleged  testator,  and 
by  the  requisite  number  of  subscribing  wit- 
nesses, in  the  absence  of  any  satisfactory 
evidence  to  the  contrary,  the  presumption 
is  that  all  the  other  formalities  have  been 
complied  with.  This,  we  think,  is  good 
law,  and  any  other  rule  would  render  it 
impossible  to  prove  a  will  where  the  sub- 
scribing witnesses  were  dead  or  their  tes- 
timony was  not  attainable."  We  are  not 
informed  whether  there  was  an  attestation 
clause. 

In  Peebles  v.  Case,  2  Bradf.  226,  two  wills 
were  offered,  both  bearing  the  same  date, 
two  or  three  years  before,  both  signed  by 
the  same  witnesses.  Both  witnesses  posi- 
tively identified  and  remembered  the  execu- 
tion of  will  No.  2,  one  of  them  positively 
denied  his  signature  to  will  No.  1,  and  the 
other  said  he  had  no  recollection  of  any- 
thing about  it,  and  if  he  ever  signed  it,  it 
was  not  as  witnessing  a  will.  The  surrogate 
took  evidence  of  some  collateral  facts,  seems 
to  have  considered  that  both  wills  were 
genuine,  and  said  in  admitting  will  No.  1 
to  probate:  "When  the  witnesses  to  a  will 
are  dead,  or  have  forgotten  the  circum- 
stances of  the  execution,  the  performance 
of  the  formalities  required  by  statute  may, 
after  proof  of  their  signatures  and  that  of 
the  testator,  be  inferred  or  presumed  from 
the  recitals  of  the  testatum  clause.  .  .  . 
On  the  supposition  that  Parsons  and  Smith 
have  lost  all  recollection  of  the  transaction, 
the  court,  if  satisfied  from  other  evidence 
that  they  did  in  fact  witness  the  will,  may 
admit  it  to  probate." 

In  Reeve  v.  Crosby,  3  Redf.  74,  where  it 
seems  that  three  instruments  were  admitted 
to  probate,  and  that  at  least  one  of  them 
had  an  attestation  clause,  some  of  the  sub- 
scribing witnesses  did  not  clearly  recollect, 
four  years  after  the  execution,  that  all  the 
formalities  had  been  performed,  while  others 
did  so,  and  the  court  considered  that  the 
proof  was  sufficient  without  the  evidence  of 
the  testator's  counsel,  who,  however,  tes- 
tified. B.  B.  B. 


coiiORADo  supreme:  court. 

(In  banc.) 
M.  S.  CHENOWETH,  Plff.  in  Err., 

V. 

STATE  BOARD  OF  MEDICAL  EX- 
AMINERS et  al. 

(  —  Colo.  — ,  141  Pac.  132.) 

Certiorari  —  to  review  action  of  medi- 
cal examiners  —  queatlon  open. 

1.  The  questions  open  upon  certiorari  to 
review  the  action  of  the  board  of  medical 
examiners  in  revoking  a  physician's  license 
are  whether  the  board  had  jurisdiction, 
exceeded  its  jurisdiction,  or  greatly  abused 
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its  discretion,  or  whether  the  statnte  under 
which  it  acted,  is  constititiooaL 

Physicians  and  surgeons  ^  rerocatioB 
of  license  —  advertising  to  treat 
disease  of  the  sex  organs. 

2.  The  legislature  cannot,  under  a  Con- 
stitution protecting  the  rights  of  libtrty 
and  property,  provide  for  the  revocatioia 
of  the  license  of  a  physician  for  advertL* 
ing  to  treat  diseases  of  the  sexual  or^ni 
if  the  advertisements  are  not  couched  '.l 
terms  which  injuriously  affect  the  pubi  r 
morals. 

Statutes  —  indeflniteness  —  ▼alidltj. 

3.  A  statute  providing  for  the  revocati«m 
of  a  physician's  license  for  publishin?  ar 
advertisement  "relating  to  a  disease  of  th^ 
sexual  organs"  is  void  for  indefinitenesa. 

Constitutional  law  —  class  leg:islatJoa 
—limitation  of  adTertisementa. 

4.  A  statute  providing  for  the  revocation 
of  the  license  of  a  physician  who  publi8b<-» 
an  advertisement  relating  to  diaeaae  of  thf 
sexual  organs,  while  permitting  such  ad- 
vertisement by  other  persons,  is  iaTulid 
as   class  legislation. 

(Gabbert»   Bailey,   and   Hill,   JJ.   disseot; 
(October  6,  1913.) 

ERROR  to  the  District  Court  for  Denvt^r 
County  to  review  a  judgment  dismiss 
ing  a  writ  of  certiorari  to  review  the  action 
of  the  State  Board  of  Medical  Examiner^ 
in  revoking  the  license  of  defendant  to  pnc- 
tise  medicine.    Reversed. 

The   facts   are   stated   in   the  opinioD. 

Mr.  Roy  K.  Dickerson,  for  plaintiff  in 
error : 

The  right  to  labor  and  its  fruit  i^  t 
natural  right  which  may  not  unreaaonabiT 
be  interfered  with. 

State  V.  Gardner,  58  Ohio  St  599,  41 
L.R.A.  689,  65  Am.  St.  Rep.  786,  51  N  > 
136;  Dent  v.  West  Virginia,  129  U.  S.  114. 
32  L.  ed.  623,  9  Sup.  Ct,  Rep.  281;  Allg^yfr 
V.  Louisiana,  165  U.  S.  578,  41  U  ed.  se 
17  Sup.  Ct.  Rep.  427;  SUte  v.  Bair.  112 
Iowa,  466,  51  L.R.A.  776,  84  N.  W.  53i 
Ruhstrat  v.  People,  185  III.  133,  49  LJl  .\. 

yote.  —  Grounds  far  revoMng  phffm- 
dan's  license. 

The  purpose  of  this  note  is  to  review  th* 
recent  cases  passing  on  the  above  queftion. 
For  a  discussion  of  the  earlier  ta8» 
involving  this  subject,  see  the  notrt 
to  Macomber  v.  State  Bd.  of  Health,  h 
L.R.A.(N.S.)  585;  Munk  v.  Frink.  K 
L.R.A.(N.S.)  439;  Stete  Medical  Board  ^ 
McCray,  30  L.R.A.(N.S.)  783;  and  Richard 
son  V.  Simpson,  43  L.R.A.(N.S.)  911. 

The  license  of  a  physician  is  a  valuable 
privilege,  and  perhaps  a  property  ricW 
which  is  protected  at  least  by  such  mi^ 
guards  as  the  legislature  lias  throvn 
around  it.  State  ex  rel.  Sprigpfs  v.  Roh«' 
son,  253  Mo.  271,  161  S.  W.  1169. 
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181,  76  Am.  St.  Rep.  30,  67  N.  E.  41,  12 
Am.  Crim.  Rep.  453;  Gothard  v.  People,  32 
Colo.  13,  74  Pac.  890. 

The  rig^ht  to  regulate  the  practice  of  medi- 
cine, being  the  regulation  of  the  natural 
right  to  labor,  must  find  authority,  if  any, 
within  that  power  of  the  state  which  pro- 
tects the  public  health,  welfare,  and  safely. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  SUte  v. 
Gardner,  58  Ohio  St.  599,  41  L.R.A.  689,  65 
Am.  St.  Rep.  785,  51  N.  £.  136;  State  v. 
Gravett,  65  Ohio  St.  289,  55  L.RJ^.  791, 
87  Am.  St.  Rep.  605,  62  N.  E.  325. 

The  legislature  may  control  the  practice 
of  medicine.  Such  enactments  eminate  from 
that  branch  of  the  police  power  having  to 
do  with  the  protection  of  public  health. 
Smith  V.  People,  51  Colo.  270,  36  LJI.A. 
(N.S.)  158,  117  Pac.  612;  Harding  v.  Peo- 
ple, 10  Colo.  387,  15  Pac.  727. 

If  the  power  is  exercised  for  the  purpose 
of  protecting  the  public  health  it  must  be 
exercised  so  as  to  prevent  injury  to  the 
public  through  the  ignorance,  incapacity, 
incompetency  or  unfitness  of  those  holding 


themselves  out  to  the  public  as  qualified  to 
minister  to  the  ailments  to  which  mankind 
is  heir. 

O'Neil  V.  Stote,  115  Tenn.  427,  .3  L.R.A. 
(N.S.)  762,  90  S.  W.  627;  Hewitt  v.  Chari- 
er, 16  Pick.  353;  Sate  ex  rel.  Powell  v. 
State  Medical  Examining  Board,  32  Minn, 
324,  50  Am.  Rep.  575,  20  M.  W.  238;  Ex 
parte  Whitley,  144  Cal.  167,  77  Pac.  879, 
1  Ann.  Cas.  13;  State  v.  Heath,  125  Iowa, 
585,  101  N.  VV.  429;  Parks  v.  State,  159 
Ind.  211,  59  L.R.A.  190,  64  N.  E.  862; 
People  V.  Gordon,  194  111.  560,  88  Am.  St. 
Rep.  165,  62  N.  £.  858,  15  Am.  Crim.  Rep. 
540;  Meirert  v.  State  Bd.  of  Medical  Regis- 
tration (Meffert  v.  Packer)  66  Kan.  710,  1 
L.RJi.(N.S.)  811,  72  Pac.  247,  affirmed 
without  discussion  in  195  U.  S.  625,  49  L. 
ed.  350,  25  Sup.  Ct.  Rep.  790;  State  v. 
Bair,  112  Iowa,  466,  51  L.R.A.  776,  84 
N.  VV.  532;  State  v.  Davis,  194  Mo.  485, 
4  L.R.A.(N.S.)  1023,  92  S.  W.  484,  5  Ann. 
Cas.  1,000;  Tiedeman,  Pol.  Power,  §  85, 
p.  198. 

The  rights  of  a  physician  who  has  been 
admitted  to  practise  are  recognized  as  val- 


In  construing  Kentucky  Statutes,  §  2615, 
providing  that  the  board  of  health  may  sus- 
pend  or  revoke  a  physician's  license,    (1) 
for   the  presentation   to  the  board  of  any 
license  which  was  illegally  or  fraudulently 
obtained,  or  the  practice  of  fraud  in  pass- 
ing an  examination;    (2)    for  the  commis- 
sion of  a  criminal  abortion,  or  conviction 
of  a  felony  involving  moral  turpitude;   (3) 
for  chronic  or  persistent  inebriety,  or  ad- 
diction to  a  drug  habit  to  an  extent  which 
disqualifies    him    to    practise    with    safety 
to  the  people;   (4)  or  for  other  grossly  un- 
professional or  dishonorable  conduct  of  a 
character  likely  to  deceive  or  defraud  the 
public, — ^the   last  clause   is  to  be  read   in 
connection  with  those  preceding,  and  means 
that  the  unprofessional,  dishonorable  con- 
duct intended  is  other  than  that  specified  in 
the   preceding  clauses,   and   when    so   con- 
strued   it    erects    a    definite    standard    by 
which  professional  conduct  may  be  measured, 
and  is  a  valid  exercise  of  the  police  power. 
Forman  v.  State  Bd.  of  Health,  157  Ky. 
App.  123,  162  S.  W.  796. 

It  is  not  an  offense  involving  moral 
turpitude  for  a  physician  to  aid  another 
in  conducting  a  medical  institute  under  a 
corporate  name,  and  to  practise  medicine 
for  the  corporation  in  its  name  for  hire, 
and  such  acts  constitute  no  ground  for 
revoking  a  license  under  Kentucky  Stat- 
utes, §  2615.     Ibid. 

And  although  a  physician  may  violate 
the  professional  code  by  advertising,  his 
act  will  not  constitute  a  ground  for  re- 
voking his  license,  unless  his  conduct  is 
dishonorable,  fraudulent,  and  involves  mor- 
al turpitude  within  the  contemplation  of 
the  above  statute.     Ibid. 

And  the  fact  that  a  physician  advertises 
that  he  can  cure  .a  certain  disease  does  not 
51  LJLA.(NJ3.) 


constitute  a  ground  for  suspension  if  ho 
is  sincere  in  his  belief  that  ne  can  do  so, 
but  if  he  knows  the  advertisement  to  be 
false,  and  thus  deceives  the  public,  he  is 
guilty  of  fraudulent,  dishonorable,  and 
and  unprofessional  conduct  involving  moral 
turpitude.     Ibid. 

Whether  his  acts  are  sincere  or  fraudulent 
and  done  for  the  purpose  of  defrauding  the 
public  is  a  question  to  be  decided  by  the 
state  board  of  health.    Ibid. 

The  proceedings  of  such  board  are  not 
judicial,  but  are  purely  administrative; 
and  it  cannot  act  arbitrarily,  but'  must 
act  upon  reasonable  grounds  and  in  com- 
pliance with  the  statute,  and  if  it  acts 
arbitrarily  the  courts  will  intervene  to 
protect  private  rights    Ibid. 

Conduct  that  is  dishonorable,  unprofes- 
sional, fraudulent,  and  involving  moral 
turpitude,  within  the  meaning  of  Kentucky 
Statutes,  §  2615,  is  stated  by  a  charge  tliat 
the  physician  aided  a  corporation  by  which 
he  was  employed,  to  obtain  money  from 
persons  by  fraudulent  pretenses,  in  pre- 
tending that  he  could  cure  diseases  that 
were  incurable,  and  guarantying  to  cure  all 
diseases,  and  aided  in  publishing  to  the 
world  an  untrue  statement  that  the  cor- 
poration possessed  an  electrical  apparatus 
which  was  the  only  one  in  the  country,  by 
which  various  diseases  could  be  cured.    Ibid. 

A  statute  authorizing  the  board  of  health 
to  revoke  licenses  of  physicians  who  are 
guilty  of  unprofessional  or  dishonorable 
conduct,  and  providing  that  habitual  drunk- 
enness, drug  habit,  or  excessive  use  of 
narcotics,  producing  criminal  abortion,  or 
solid  tat  ing  patronage  by  agents,  shall  be 
deemed  unprofessional  and  dishonorable 
conduct  within  the  meaning  of  the  statute, 
but  providing  that  these  specifications  arc 
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uable  rights  not  to  be  disturbed  or  forfeited 
witJiout  due  pr^ess  of  law. 

MattliewB  V.  Murphy,  23  Ky.  L.  Rep.  750, 
54  L.K.A.  415,  63  S.  W.  785;  iSiuith  v.  SUte 
Medical  Examiners,  140  Iowa,  66,  117  N.  W. 
1116;  People  use  of  bUte  Bd.  of  Health  v. 
McCoy,  125  ill.  289,  17  JN.  E.  786;  Mathews 
V.  Hcdlund,  82  Neb.  825,  119  N.  W.  17. 

If  it  is  the  advertisement  itself  which 
is  objectionable  it  is  equally  so  whether  in- 
spired by  physician  or  layman,  and  the 
physician  alone  must  not  be  penalized  for 
the  act.  This  is  class  legislation  of  the 
plainest  kind. 

Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
49  L.  ed.  169,  26  Sup.  Ct.  Rep.  18;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Wagner  v.  Milwaukee 
County,  112  Wis.  601,  88  N.  W.  677;  Mc- 
Pherson  v.  Blacker,  146  U.  S.  1,  36  L.  ed. 
869,  13  Sup.  Ct.  Rep.  3;  Otis  v.  Parker, 
187  U.  S.  606,  47  L.  ed.  323,  23  Sup.  C^. 
Hep.  168;  Smith  v.  Farr,  46  Colo.  365,  104 
Pac.  401;  Missouri,  K.  &  T.  R.  Co.  v.  May, 
194  U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct. 
Rep.  G3S;  Cooley,  Const.  Lim.  7th  ed.  p. 
661;  Ruhstrat  v.  People,  185  111.  133,  49 
L.R.A.  181,  76  Am.  St.  Rep.  30,  67  N.  E. 
41,  12  Am.  Crim.  Rep.  453;  Eden  v.  People, 
161  111.  206,  32  L.RJ^.  659,  62  Am.  St.  Rep. 
365,  43  N.  E.  1108;  Toledo,  W.  &  W.  R.  Co. 
▼.  Jacksonville,  67  111.  37,  16  Am.  Rep.  611. 

The    act    is   unconstitutional   because    it 


discriminates  between  resident  and 
dent  physicians. 

SUte  V.  Penuoyer,  65  N.  H.  113,  5  LJKA. 

709,  18  Atl.  878;  SUte  v.  United  States  4 
C.  Exp.  Co.  60  N.  H.  219;  M'Culloch  ▼. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579. 

Mr.  Charles  L.  Dlckcrson  also  for  plain* 
tiff  in  error. 

Messrs.  llarry  E.  Kelly  and  diaries 
II.  Haines,  for  defendants  in  error: 

A  statute  which  authorizes  the  reTocatioB 
of  a  license  to  practise  medicine,  on  the 
ground  that  the  licentiate  has  caused  the 
publication  and  circulation  of  an  advertise- 
ment relative  to  diseases  of  the  sexual 
organs,  is  not  unconstitutionaL 

State  es  rel.  Powell  v.  SUte  Medical  Ex- 
amining Board,  32  Minn.  324,  50  Am.  Ilep. 
575,  20  N.  W.  238;  State  ex  rel.  Feller  ^. 
State  Medical  Examiners  34  Minn.  391,  26 
N.  W.  125;  Meffert  v.  SUte,  Bd.  of  Medical 
Registration    (Me/fert  v.  Packer)    6t>   Kan. 

710,  1  L.R.A,(N.S.)  811,  72  Pac.  249,  af- 
firmed in  195  U.  S.  625,  49  L.  ed.  330,  25 
Sup.  Ct.  Rep.  790;  Aiton  v.  Medical  Exam- 
iners, 13  Ariz.  354,  —  L.R.A.(N.S.)  — ,114 
Pac.  962;  SUte  ex  reL  Hathaway  v.  i^tatc 
Bd.  of  Health.  103  Mo.  22,  15  S.  W.  322 ; 
StaU  Medical  Board  v.  McCrary..  95  Ark. 
611,  30  L.R.A.(N.S.)  783,  130  S.  W.  544. 
Ann.  Cas.  1912A,  631;  Kennedy  v.  State^d. 
of  Registration,  145  Mich.  241,  108  K.  \^. 
730,  9  Ann.  Cas.  125. 

A  license  to  practise  medicine   is   not  a 


not  intended  to  exclude  all  other  acts  for 
which  licenses  may  be  revoked,  is  highly 
penal,  and  must  be  treated  as  a  penal  law. 
StaU  ex  rel.  Spriggs  v.  Robinson,  253  Mo. 
271,  161  S.  W.  1169. 

And  under  such  sUtute  no  one  can  be 
held  to  have  violated  its  provisions  unless 
his  act  comes  within  both  the  letter  and  the 
spirit  of  the  law.    Ibid. 

And  a  mere  willingness  to  commit  the 
crime  of  abortion  does  not  constituU  a 
ground  for  revoking  a  license  under  such 
statute,  since  the  indicated  specification  of 
matters  constituting  grounds  for  revocation 
grow  out  of  intentional  affirmative  acts,  and 
the  general  specification  following  is  direct- 
ed solely  against  certain  undesignated  acU, 
not  against  evil  thoughts  and  a  willingness 
to  perform  wrongful  acts.    Ibid. 

And  under  such  statute  the  conviction 
and  suspension  of  a  physician  cannot  be 
sustained  upon  evidence  that  he  inserted 
an  advertisement  in  a  newspaper,  giving 
his  name,  and  stating  that  his  practice  was 
limited  to  diseases  of  women  and  surgery, 
or  upon  the  evidence  of  another  physician 
to  the  effect  that  several  physicians  had 
told  him  that  the  licentiate  bore  the  reputa- 
tion of  being  a  criminal  abortionist.     Ibid. 

The  sUtutc  involved  in  this  case  was  held 
not  to  be  invalid  on  the  ground  that  the 
general  specification  therein  authorized  the 
board  of  health  te  determine  what  should 
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constitute  dishonorable  and  unprofessional 
conduct,  and  thereby  vested  it  with  legisla- 
tive functions  in  violation  of  §  1,  arU.  3 
and  4  of  the  Constitution.    Ibid. 

And  it  was  held  that  if  these  constitution- 
al provisions  were  suspended,  and  the  board 
of  health  given  power  to  legislate,  where 
it  did  not  appear,  in  a  case  in  which  the  rev- 
ocation of  a  physician's  license  was  sought 
on  the  ground  that  he  offered  to  commit  an 
abortion,  that  the  board,  prior  to  the  in- 
stitution of  the  proceeding,  even  enacted  a 
law  making  this  a  ground  for  revokini? 
licenses,  a  revocation  could  not  be  had  on 
this  ground,  since  the  board  would  be  sub- 
ject to  the  constitutional  provision  forbid- 
ding the  enactment  of  retrospective  laws. 
Ibid. 

In  Graeb  v.  State  Medical  Examiners.  — 
Colo.  — ,  47  L.R.A.(N.S.)  1063,  —  Pac.  — , 
where  the  State  Board  of  Medical  Exam- 
iners, which  was  the  only  authority  pre- 
sented upon  the  question,  admitted  that 
consumption,  the  disease  there  relied  upon, 
or  any  other  disease,  was  not  manifestly 
incurable,  it  was  held  that  a  statute  au- 
thorizing the  revocation  of  a  physician's 
license  for  obtaining  a  fee  "on  the  repre- 
senUtion  that  a  manifestly  incurable 
disease  can  be  cured,"  was  void  because  of 
insufficiency  and  uncertainty,  since  there  is 
no  such  thing  as  a  manifestly  incurable 
disease.  J.  T.  W. 
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property  right,  but  is  a  special  privilege 
conferred  upon  the  licentiate. 

State  ▼.  Edmunds,  127  Iowa,  333,  101  14. 
W.  431. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

On  the  16th  day  of  March,  1906,  a  com- 
plaint was  filed  with  the  State  Board  of 
Medical  Examiners,  charging  M.  S.  Cheno- 
weth,  duly  licensed  to  practise  medicine 
under  the  laws  of  the  state,  with  publish- 
ing in  the  Rocky  Mountain  JNews,  a  news- 
paper published  in  the  city  of  Denver,  an 
advertisement  relative  to  a  disease  and  dis- 
eases of  the  sexual  organs.  This  was  un- 
der §  6068,  Revised  Stat.  1908,  authorizing 
the  State  Board  of  Medical  Examiners  to 
refuse  to  grant,  or  to  revoke,  a  license  to 
practise  medicine  in  this  state  upon  the 
ground,  among  others  given  in  the  statute, 
of  **causing  the  publication  and  circulation 
of  an  advertisement  relative  to  any  disease 
of  the  sexual  organs." 

The  advertisements  complained  of  are  not 
set  out  in  the  complaint  nor  in  the  abstract 
of  record,  but  there  are  newspaper  clippings 
attached  to  the  transcript  of  record  which 
we  assume  to  be  the  advertisements  of- 
fered in  evidence.  A  hearing  was  had  on 
this  complaint  by  the  State  Board  of  Medi- 
cal Examiners,  and  the  license  of  Dr.  Cheno- 
weth  revoked.  A  writ  of  certiorari  was  is- 
sued out  of  the  district  court,  and  upon  a 
hearing  before  that  court  this  writ  was  dis- 
missed, from  which  ruling  of  the  court  the 
plaintiff  in  error  brings  the  case  here  for 
review.  The  question  as  to  whether  cer- 
tiorari is  the  proper  remedy  in  this  case  is 
not  raised  or  presented,  and  we  are  not  to 
be  understood  as  passing  upon  that  question. 

The  record  discloses  that  the  medical 
board  preserved  no  testimony,  and  we  are 
left  to  the  minutes  of  that  body  alone  for 
information  as  to  what  occurred  at  the  hear- 
ing upon  the  complaint  filed.  There  were 
others  tried  at  the  same  hearing,  but  other 
final  disposition  was  made  as  to  these  cases, 
and  the  plaintiff  in  error  alone  is  now  com- 
plaining. 

The  minutes  of  the  board  disclose  the 
presence  of  Dr.  Chenoweth  at  the  hearing 
and  his  admission  of  responsibility  for  the 
publication  by  the  Scott  Medical  Company 
and  the  Dr.  Myers  Medical  Company,  both 
of  which  companies  he  apparently  controls. 
Also  a  resolution  by  the  board  revoking  his 
license  to  practise  medicine  because  of  the 
fact  of  such  publications  alone. 

It  has  been  held  by  this  court  that  the 
inquiry  upon  certiorari  is  limited  to  whether 
the  court  below  exceeded  its  jurisdiction  or 
greatly  abused  its  discretion.  People  ex  rel. 
Burchinell  v.  District  Ct.  22  Colo.  422, 
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45  Pac.  402.  Also  that  the  object  of  the 
proceeding  is  to  correct  errors  of  law  ap- 
parent from  admitted  or  established  facts, 
and  not  to  settle  those  which  are  disputed. 
People  ex  rel.  Hallett  v.  Arapahoe  County, 
27  Colo.  86,  59  Pac.  733.  Further,  that  in 
Colorado  there  are  two  different  proceedings 
by  certiorari:  One  to  review  the  action  of 
an  inferior  tribunal  or  board  of  officers; 
the  other  to  secure  the  trial  de  novo  of 
causes  previously  heard  by  justices  of  the 
peace.  Small  v.  Bischelberger,  7  Colo.  563, 
4  Pac.  1195. 

The  question,  then,  to  be  determined  in 
this  case  is  whether  the  Board  of  Medical 
Examiners  was  without  jurisdiction,  exceed- 
ed its  jurisdiction,  or  greatly  abused  its  dis- 
cretion, and,  in  this  instance,  is  the  statute, 
in  so  far  as  it  relates  to  the  particular 
ground  for  revocation,  in  violation  of  the 
constitutional  rights  of  the  plaintiff  in 
error?  There  is  no  question  but  that  the 
defendant  caused  the  publication  of  the  ad- 
vertisements. There  can  be  no  reasonable 
question  under  the  decisions  of  the  courts 
of  this  state  and  the  law  generally  but  that, 
under  the  police  power  inherent  in  the  state, 
the  legislature  may  enact  reasonable  regu- 
lations for  the  examination  and  registra- 
tion of  physicians,  in  the  practice  of  medi- 
cine and  surgeiy,  and  that  such  statutes 
violate  neither  the  Federal  nor  the  state 
Constitutions. 

Neither  does  the  authority  of  the  legis- 
lature end  with  declaring  what  qualifica- 
tions he  who  enters  upon  the  practice  of 
that  profession  shall  possess.  "As  it  has 
plenary  power  over  the  whole  subject,  it 
alone  must  be  the  judge  of  what  is  expedi- 
ent, both  as  to  the  qualifications  required 
and  as  to  the  method  of  ascertaining  those 
qualifications.  The  only  limit  to  the  legis- 
lative power  in  prescribing  conditions  to 
the  right  to  practise  is  that  they  shall  be 
reasonable,  and  whether  they  are  reasonable 
the  courts  must  judge."    30  Cyc.  1548. 

That  the  state  may  create  a  board  of 
experts  authorized  to  examine  and  grant 
such  licenses  and  to  hear  and  determine  any 
complaint  made  against  any  person  hold- 
ing a  physicians'  license,  and  in  a  proper 
case  to  revoke  the  same,  is  equally  well 
settled.  It  is  also  true  that,  while  the 
power  of  a  board  so  created  is  in  the  nature 
of  a  quasi  judicial  power,  yet  it  is  not  such 
a  power  as  cannot  be  granted  by  the  legis- 
lature. Therefore  the  only  limit  of  the  leg- 
islature in  this  respect  is  that  it  shall  pro- 
vide reasonable  regulation.  But  the  right 
is  one  of  regulation  only,  and  must  be  found 
in  the  power  of  the  state  to  provide  for  the 
general  welfare  of  its  people.  The  power  of 
the  legislature,  however,  is  not  such  as  may 
unreasonably  interfere  with  the  undoubted 
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right  of  every  citizen  to  follow  any  lawful 
calling,  business,  or  profession  he  may 
choose,  subject  only  to  reasonable  regula- 
tion; for  the  right  to  labor  and  to  receive 
the  fruits  of  such  labor  is  a  natural  and  in- 
herent right  always  protected  by  the  Con- 
stitution. 

The  statutory  ground  in  this  case  is  ''caus- 
ing the  publication  and  circulation  of  an 
advertisement  relative  to  any  disease  of  the 
sexual  organs."  The  only  statute  of  simi- 
lar import  brought  to  our  attention  is  that 
of  Nebraska  (§  4327,  Neb.  Comp.  Stat). 
In  that  statute,  however,  is  found  the  quali- 
fying words,  "tending  to  injure  the  morals 
of  the  public."  In  the  statute  under  con- 
sideration, the  mere  publication  of  the  ad- 
vertisement, regardless  of  its  tendency,  is 
sufficient  to  authorize  the  revocation  of  the 
license,  and  it  must  be  presumed  that  the 
action  of  the  board  was  based  solely  upon 
the  fact  of  the  publication,  as  it  was  au- 
thorized to  do  by  the  language  of  the  stat- 
ute. Under  this  statute,  then,  no  matter 
how  harmless  or  innocent  may  be  the  pub- 
lication, nor  what  may  be  the  chasteness  of 
its  language,  nor  the  utter  absence  of  any 
tendency  to  injure  the  morals  of  the  public, 
yet  the  very  fact  of  the  publication  of  the 
advertisement  is  sufficient  to  take  from  a 
physician  his  license  and  the  right  to  prac- 
tise his  profession.  If  this  is  to  be  justified 
under  the  statute,  then  the  very  basis  upon 
which  rest  such  statutes  of  regulation  must 
be  ignored.  For  such  legislation  is  justified 
only  upon  the  ground  of  police  power  and 
as  tending  to  promote  the  public  health, 
morals,  safety,  or  general  welfare. 

"The  police  power  is  limited  to  enact- 
ments which  have  reference  to  the  public 
health  or  comfort,  the  safety,  or  welfare,  of 
society.  Laws  which  impose  penalties  on 
persons  and  interff^xe  with  the  personal  lib- 
erty of  the  citizen  cannot  be  constitutionally 
enacted,  unless  the  public  health,  comfort, 
safety,  or  welfare  demands  their  enactment. 
It  is  for  the  legislature  to  determine  when 
an  exigency  exists  for  the  exercise  of  this 
power,  but  what  are  the  subjects  of  its 
exercise  is  clearly  a  judicial  question.  The 
exercise  of  legislative  discretion  is  not  sub- 
ject to  review  by  the  courts  when  measures 
adopted  by  the  legislature  are  calculated  to 
protect  the  public  health  and  secure  the 
public  comfort,  safety,  or  welfare;  but  the 
measure  so  adopted  must  have  some  relation 
to  the  ends  thus  specified.  Ritchie  v.  Peo- 
ple, 155  ni.  98,  29  L.R.A.  79,  46  Am.  St. 
Rep.  316,  40  N.  E.  464.  The  legislature 
has  no  power,  under  the  guise  of  police 
regulations,  to  arbitrarily  invade  the  per- 
sonal rights  and  personal  liberty  of  the  in- 
dividual citizen.  Its  determination  upon 
this  question  is  not  final  or  conclusive.  If 
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t  it  pass  an  act  ostensibly  in  the  exocise 
of  the  police  power,  but  which  in  fact 
interferes  unnecessarily  with  the  penoaal 
liberty  of  the  citixen,  the  courts  have  t 
right  to  examine  the  act  and  see  whether  it 
relates  to  the  objects  which  the  exercise  of 
the  police  power  is  designed  to  secure,  tad 
whether  it  is  appropriate  for  the  promotion 
of  such  objects.  When  the  police  pons  ii 
exerted  for  the  purpose  of  regulating  a 
useful  business  or  occupation  and  the  mode 
in  which  that  business  may  be  carried  on  or 
advertised,  the  legislature  is  not  the  ex- 
clusive judge  as  to  what  is  a  reasonable 
and  just  restraint  uplon  the  constituticniaJ 
right  of  the  citizen  to  pursue  his  calliog 
and  to  exercise  his  own  judgment  aa  to  the 
manner  of  conducting  it.  The  general  rigbt 
of  every  person  to  pursue  any  calling,  and 
to  dx>  so  in  his  own  way,  provided  that  he 
does  not  encroach  upon  the  rights  ol  othen, 
cannot  be  taken  away  from  him  by  legis- 
lative enactment.  Tiedeman,  Pol.  Power, 
§  3;  Re  Jacobs,  98  N.  Y.  108,  50  Am.  Rep. 
636;  People  v.  Gillson,  100  N.  Y.  389,  4 
Am.  St.  Rep.  465,  17  N.  £.  343;  Cookj 
Const.  Lim.  6th  ed.  pp.  606,  607,  744;  Ei 
parte  Whitwell,  98  Cal.  73,  19  liELA.  727. 
35  Am.  St.  Rep.  152,  32  Pac  872;  Frorer  v. 
People,  141  111.  171,  16  L.R.A.  492,  31  N. 
E.  396;  Lake  View  v.  Rose  Hill  Cemeten 
Go.  70  111.  191,  22  Am.  Rep.  71;  Ritchie  v. 
People,  supra."  Ruhstrat  v.  People,  iS5  111 
133,  49  L.R.A.  181,  76  Am.  St.  Rep.  30, 
67  N.  £.  41,  12  Am.  Crim.  Rep.  453. 

It  is  not  material  for  the  purpose  of  this 
case  to  determine  whether  the  right  to  pmc 
tise  medicine  be  classed  as  a  property  righ:. 
as  contended  by  the  plaintifT  in  error,  or 
as  a  mere  privilege,  as  insisted  by  the  bosrJ. 
for  it  must  be  conceded  that  it  is  a  valuabU 
right.    The  right  to  practise  medicine  in  it- 
spect  to  its  value  is  no  diff'erent  from  tiit 
right  to  practise  law,  and  of  this  Mr.  Ja^ 
tice  Field  said  in  Ex  parte  Wall,  107  I 
S.  265,  27  L.  ed.  552,  2  Sup.  Ct.  Rep.  569: 
"To  disbar  an  attorney  is  to  inflict  npoi 
him  a  punishment  of  the  severest  character. 
He  is  admitted  to  the  bar  only  after  yem 
of  study.     The  profession  may  be  to  bin 
the  source  of  great  emolument.    If  posseseei 
of  fair  learning  and  ability,  he  may  reasoe- 
ably  expect  to  receive  from  his  practice  as 
income  of  several  thousand  dollars  a  year.— 
equal  to  that  derived  from  a  capital  of  oc<> 
or  more  hundred  thousand  dollars.    To  dt»- 
bar  him  having  such  a  practice  is  eqoivi- 
lent  to  depriving  him  of  this  capital    It 
would    often   entail    poverty    upon   him^l^ 
and   destitution  upon   his  family.     SurP'T 
the  tremendous  power  of  inflicting  snch  a 
punishment  should   never  be  permitted  to 
be  exercised  unless  absolutely  neeeasary  to 
protect  the  court  and  the  public  from  ooe 
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shown  by  the  clearest  legal  proof  to  be  unlit 
to  be  a  member  of  an  honorable  profession." 
Advertisements  by  physicians  may  be  re- 
garded by  certain  members  of  tbe  profes- 
sion, as  contrary  to  professional  ethics,  but 
with  that  legislatures  and  courts  may  not 
be  concerned.  The  legislature  has  no  power 
to  confer  the  authority  upon  a  Board  of 
Medical  Examiners  to  deny  to  a  physician 
the  right  to  advertise  his  business. 

Many  statutes  relating  to  the  powers  and 
duties   of  boards  of  medical  examiners  fix 
as  cause  for  the  revocation  of  a  physician's 
certificate  to  practise  medicine  such  as  "un- 
professional    and     dishonorable    conduct," 
"grossly   immoral   and  unprofessional   con- 
duct»"   etc.     These  statutes  have  been  gen- 
erally  sustained  by  the  courts.     State  ex 
reL    Powell    v.    State    Medical    Examining 
Board,  32  Minn.  324,  50  Am.  Rep.  576,  20 
N.    W.    238,   id.   34  Minn,   391,  26   N.   W. 
125;  Meffert  v.  State  Bd.  of  Medical  Reg- 
istration  (Meffert  v.  Packer)   66  Kan.  710, 
1  L.R.A.(N.6.)    811,  72  Pac.  247;   Meffert 
V.  Packer,  195  U.  S.  625,  49  L.  ed.  350,  25 
Sup.   Ct.  Rep.  790;   Alton  v.  Medical  Ex- 
aminers, 13  Aris.  354,  —  L.R.A.(N.8.)  — , 
114  Pac.  962;   State  ex  rel.  Uathaway  v. 
State  Bd.  of  Health,  103  Mo.  22,  15  S.  W. 
322;  Kennedy  v.  State  Bd.  of  Registration, 
145  Mich.  241,  108  N.  W.  730,  9  Ann.  Cas. 
125.    But  these  cases  sustain  such  statutes 
upon  the  ground  of  public  welfare  and  pub- 
lic morals.     For  it  is  as  essential  that  a 
licensed    physician    shall    be   possessed    of 
professional   honor   as   that   the   applicant 
for  such  license  shall  possess  such  qualifi- 
cations.    In  the   first  one  of  these  cases 
cited  by  counsel  for  the  board  in  this  case, 
it  was  said :  "We  will  add,  as  our  construc- 
tion of  the  words  'unprofessional  or  dis- 
honorable conduct,'  as  used  in  §  9,  that  we 
do  not  think  that  the  legislature  contem- 
plated matters  of  merely  professional  ethics, 
but  that  the  term  'unprofessional'  was  used 
convertibly  with  'dishonorable.'    The  mean- 
ing may  be  expressed  by  using  the  conjunc- 
tive wnd  in   place   of   the   disjunctive   or. 
Wert   V.    Clutter,    37    Ohio    St.    347.    350; 
Weston  V.  Loyhed,  30  Minn.  221,  14  N.  W. 
892."  And  in  Meflert  v.  State  Bd.  of  Medical 
Registration,  supra,  the  court  said:  "It  is 
subversive  of  the  morals  of  the  people  and 
degrading  to  the  medical  profession  for  the 
state  to  clothe  a  grossly  immoral  man  with 
anthority  to  enter  the  homes  of  her  citizens 
in  the  capacity  of  a  physician." 

Doubtless  a  physician  might  publish  an 
advertisement  which  would  in  itself  be  so 
grossly  immoral  as  to  constitute  dishonor- 
able conduct.  But  our  statute  contains  no 
such  ground  as  a  cause  for  revocation; 
neither  is  it  contended  or  charged  that 
either  of  the  publications  complained  of 
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were  of  any  such  character  or  had  such  tend- 
ency. The  character  of  the  advertisement 
u  simply  charged  in  the  language  of  the 
statute  as  "relative  to  a  disease  of  the 
sexual  organs." 

While  we  may  not  in  this  case  enter  into 
a  consideration  of  the  evidence,  yet  as  illus- 
trating the  soundness  of  our  conclusions,  we 
note  that  the  "Myers  Medical  Company"  ad- 
vertisement, and  one  for  publication  of 
which  the  license  of  Chenoweth  was  revoked 
upon  the  hearing,  does  not  include  the  word 
"sexual,"  and  contains  no  fairly  inferred 
reference  to  a  disease  of  the  sexual  organs. 
The  only  language  in  such  advertisement 
that  can  be  said  to  state  or  refer  to  any  dis- 
ease whatsoever  is  as  follows:  "We  treat 
and  cure  catarrh  and  stomach  troubles, 
nervous  diseases,  kidney,  bladder  troubles, 
heart  diseases,  diseases  of  the  stomach  and 
bowels,  piles,  fistula  and  rectal  diseases,  fe- 
male complaints,  diseases  of  women  and 
children,  rickets,  spinal  troubles,  skin  dis- 
eases, deafness,  asthma,  bronchial  and  lung 
troubles,  consumption  in  the  first  stages, 
rheumatism,  hay  fever,  neuralgia,  hysteria, 
eye  and  ear  diseases,  goitre  or  big  neck,  la 
grippe,  blood  diseases,  scrofula,  and  all 
forms  of  nervous  and  chronic  diseases  (that 
are  curable) ."  Certainly  there  can  be  found 
nothing  in  this  to  justify  the  charge  of  an 
offense  against  the  public  morals.  This  but 
illustrates  the  settled  principle  of  the  law 
that  such  regulation  statutes,  to  be  justified, 
must  be  based  upon  the  theory  of  protection 
of  the  public  interest,  the  public  morals,  or 
the  public  welfare. 

The  "Scott  Medical  Company"  advertise- 
ment does  not  use  the  term  "sexual  organs," 
but,  in  addition  to  the  naming  of  diseases 
in  no  sense  sexual,  recites:  "We  successfully 
treat  weakness,  partial  or  complete  loss, 
lack  of  power  and  strength,  complicated 
and  special  disorders  of  men  only."  These 
terms  do  not  refer  specifically  to  diseases  of 
the  sexual  organs.  They  may  possibly  refer 
to  resultant  effects  of  diseases  of  the  sex- 
ual organs  but  just  as  possible  to  be  pro- 
duced from  other 'causes.  Hence  to  sustain 
the  statute  we  must  construe  a  publication 
relating  to  a  condition  which  may  or  may 
not  have  been  the  resultant  effect  of  a  dis- 
ease of  the  sexual  organs,  as  being  within 
its  purview. 

Then,  how  can  such  an  advertisement  be 
reasonably  said  to  injuriously  affect  the  pub- 
lic morals?  Such  a  contention  is  both  pru- 
dish and  absurd.  We  can  but  take  notice  of 
the  trend  of  the  times  and  of  the  fact  that 
societies  and  large  numbers  of  respectable 
and  moral  people,  including  physicians,  are 
urging  that  sex  hygiene  be  taught  in  our 
public  schools,  in  the  interest  of  the  public 
good  and  public  morality.    The  statute  does 
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Dot  provide  that  a  tendency  to  injuriously 
affect  the  public  morala  or  welfare  shall 
appear  as  an  essential  fact  to  be  considered 
in  eonnection  with  such  an  advertisement. 
Neither  does  the  complaint  so  charge.  All 
of  this  tends  to  convey  the  impression  that 
the  purpose  of  the  provision  under  consider- 
ation was  to  enforce  the  ethical  notions 
of  some  members  of  a  profession,  rather 
than  for  the  protection  of  the  public  at 
large. 

We  must  not  be  understood  as  in  any 
sense  declaring  for  the  restriction  of  the 
exercise  of  the  police  power  as  heretofore 
announced  by  this  court,  in  cases  where  the 
purposes  are  plainly  for  the  public  good,  for 
it  is  the  tendency  of  courts  to  make  such 
new  and  other  application  of  this  doctrine 
as  the  ever-changing  conditions  and  protec- 
tion of  society  may  seem  to  require.  But 
than  ^  a  necessary  limit  to  the  invasion  of 
tlie  inherent  and  constitutional  rights  of 
the  citizen  beyond  which  legislative  restric- 
tion may  not  go,  if  stable  government  is  to 
remain. 

"In  Powell  V.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257, 
the  general  proposition  that  the  enjoyment 
by  the  citizen,  upon  terms  of  equality  with 
all  others  in  similar  circumstances,  of  the 
privilege  of  pursuing  an  ordinary  calling  or 
trade,  and  of  acquiring,  holding,  and  selling 
property,  is  a  general  part  of  his  rights  of 
liberty,  and  property  as  guaranteed  by  the 
14th  Amendment^  was  assented  to  by  the 
Supreme  Court  of  the  United  States  as  em- 
bodying a  sound  principle  of  constitutional 
law.  In  the  latter  case  it  was  also  held 
that,  although  the  power  and  discretion 
which  a  state  legislature  has  in  the  matter 
of  promoting  the  general  welfare  and  of  em- 
ploying means  to  that  end  are  very  large, 
yet  such  power  must  be  so  exercised  as  not 
to  impair  the  fundamental  rights  of  life, 
liberty,  and  property."  Ruhstrat  v.  People, 
185  111.  133,  49  L.R.A.  181,  76  Am.  St.  Rep. 
30,  57  N.  £.  41,  ISf  Am.  Crim.  Rep.  453. 

The  expression  in  the  Constitution,  "life, 
liberty,  and  the  pursuit  of  happiness,"  is 
general  in  character,  and  includes  many 
rights  which  are  inherent  and  inalienable. 
Many  of  the  rights  referred  to  in  this  ex- 
pression are  included  in  the  general  guar- 
anty of  "liberty."  The  happiness  here  re- 
ferred to  may  consist  in  many  things  or 
depend  on  many  circumstances,  but  unques- 
tionably includes  the  right  of  the  citizen 
to  follow  his  individual  preference  in  the 
choice  of  occupation.  Black,  Const.  Law, 
404.  For  these  reasons  we  must  conclude 
that  the  provisions  of  the  statute  that  a 
physician's  license  may  be  revoked  for 
''causing  the  publication  and  circulation  of 
an  advertisement  relative  to  any  disease  of 
51  L.R.A.(N.S.) 


the  sexual  organs"  is  in  violatiim  of  the 
14th  Amendment  to  tiie  Constitution  and 
§  3,  art.  2,  of  our  own  BiU  of  Rig^hU:  ''Tliat 
all  persons  have  certain  natural,  eufntisl, 
and  inalienable  rights,  among  which  may  be 
reckoned  the  right  of  enjoying  and  defend- 
ing their  lives  and  liberties;  that  of  acquir- 
ing, possessing,  and  protecting  property; 
and  of  seeking  and  obtaining  their  safety 
and  happiness."  The  State  Medical  Board 
may  act  only  within  its  statutory  author- 
ity; and,  such  provision  of  the  statute  being 
invalid,  the  acts  of  the  board  in  thia  ease 
were  void. 

The  plaintiff  in  error  contends  also  that 
the  term,  "relating  to  a  disease  of  the  sexual 
organs,"  as  used  in  the  statute,  is   ao  in- 
definite and  uncertain  as  to  make  the  stat- 
ute inoperative  and  invalid  for   thnt   rea- 
son.    The  question  naturally  arises  as  to 
what  we  are  to  understand  by   the   term, 
"diseases  of  the  sexual  organs."     To  what 
authority  are  we  to  turn  for  a  definition? 
Does  this  term  have  a  conunon  or  well-un- 
derstood meaning,  and,  if  not,  what  author- 
ity are  we  to  seek  for  a  definition?     Sup- 
pose that  by  such  a  statute  the  publication 
of  an  advertisement  relating  to   a  disease 
of  the  sexual  organs  was  declared  to  be  a 
public  offense,  and  that  thereby  others  than 
physicians   might   be   amenable   to   such   a 
penal  law,  which  by  the  way  is  not  the  case, 
and  for  that  reason  it  is  likewise  contended 
that  the  provision  in  the  statute  is  class 
l^islation  and  for  such  reason  void,  and 
suppose  that  it  became  necessary   for   the 
court  in  a  given  case  to  charge  the  jury  as 
to  what  constitutes  a  "disease  of  the  sexual 
organs."    If  the  court  turned  to  the  statute, 
he  would  find  fio  definition  as  in  case  of 
murder,  arson,  larceny,  etc.    If  he  were  to 
search  law  dictionaries  and  law  text-books, 
he  would  be  equally  in  the  dark  as  to  a  defi- 
nition of  the  term.    If  he  were  to  examine 
Webster,  he  would  find  no  such  expression ; 
yet  he  must  define  this  alleged   wrongful 
thing   to    which   the   offensive   publication 
relates,  in  order  that  the  jury  may  have 
some  notion  as  to  whether  or  not  the  ac- 
cused is  guilty  of  committing  the  offense. 
Having  exhausted  lexicographers,  law-writ- 
ers, and  court  decisions  without  avail,  he 
can    have   recourse    only   to   his    common 
knowledge  and  the  definition  of  the  words 
considered  separately.    He  may  have  a  very 
clear  notion  as  to  what  the  word  "disease" 
means,  but  he  cannot  conceive  that  the  use 
of  this  word,  or  of  the  specific  names  bv 
which  the  multitude  of  diseases  are  known, 
the  use  of  which  names  are  so  necessarv  to 
science  and  to  the  use  of  physicians  and  Isy- 
men  alike,  can  be  under  any  circumstances 
inherently  harmful  or  by  law  made  so.    If 
he  eonsiders  the  word  "sexual,"  he  finds 
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that  thiB  U  defined  '*aa  relating  to  sex," 
and  that  it  includes  both  sexes.  If  he  pro- 
ceeds so  far  as  to  assume  that  such  diseadea 
arise  solely  from  immoral  acts,  he  must 
make  additional  unreasonable  assumption. 
He  must  assume  that  the  advertisement  re- 
lates to  a  disease  which  is  the  result  of 
immoral  acts,  else  a  mere  publication  relat- 
ing to  it  may  not,  within  the  range  of  rea- 
son, be  designated  an  offense. 

Will  it  be  said  that  more  than  a  com- 
paratively fair  proportion  of  the  diseases 
of  sexual  organs  are  the  result  of  immoral- 
ity? What  will  be  said  of  tuberculosis,  tu- 
mors, cancerous,  and  other  growths,  consti- 
tuting diseases  which  affect  every  part  of 
the  human  system?  It  is  perhaps  true  that 
venereal  diseases  may  be  definitely  said  to  be 
those  arising  from  immorality,  but  who  will 
have  the  hardihood  to  say  tiiat  all  sexual 
diseases  are  necessarily  venereal  diseases? 
Will  a  court  of  justice  sustain  a  conviction 
for  an  offense  so  abstractly  named,  so  wholly 
undefined,  and  so  uncertain  of  definition? 
Yet  we  are  asked  to  sustain  such  a  statute 
to  the  extent  that  a  physician,  who  may  be 
charged  with  its  violation,  is  to  be  denieid 
ttke  right  to  practise  his  profession.  Clear- 
}y  the  statute  is  so  indefinite' as  to  render 
it  invalid  for  that  reason  alone. 

Besides,  the  penalty  provided  is  so  gross- 
ly excessive  and  unconscionable  as  to  make 
the  statute  repugnant  to  every  sense  of  jus- 
tice if  not  to  render  it  void  for  such  reason. 
Under  its  provision  a  physician  who  has 
spent  many  years  and  vast  sums  of  money 
to  qualify  himself  to  practise  medicine,  who 
has  spent  many  more  years  in  the  practice, 
and  thereby  established  a  reputation  and  a 
practice  worth  thousands  of  dollars  to  him 
annually,  and  yet  if  he  shall  publish  an 
advertisement  relating  to  a  disease  of  the 
sexual  organs,  however  humane  may  be  the 
purpose  and  however  innocent  of  wrong 
may  be  the  intent,  he  must  have  all  this 
taken  from  him  and  have  the  consequent 
ignominy  and  contempt  heaped  upon  him  in 
addition.  And  in  his  trial  for  the  alleged 
offense  he  is  to  be  denied  the  privilege  of  a 
hearing  before  a  court  of  justice  and  the 
right  of  trial  by  jury.  He  may  not  have 
the  same  right  that  is  accorded  to  ordinary 
offenders.  The  statute  provides  that  '*caus- 
ing  the  publication  of  an  advertisement  re- 
lating to  the  sexual  organs"  shall  be  an 
offense  only  if  by  physicians.  Any  person 
other  than  a  physician  may  publish  such 
advertisements  at  will.  If  such  publication 
tends  to  injuriously  affect  the  public  mor- 
als, it  is  not  by  reason  of  the  fact  that  the 
publication  is  caused  by  a  physician.  The 
effect  is  precisely  the  same  whoever  may  be 
the  publisher.  The  offense,  if  it  be  one,  is  a 
public  one,  equally  applicable  to  all  persons. 
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The  statute  that  makes  the  act  an  offense 
only  when  committed  by  a  physician,  and 
provides  an  excessive  penalty  in  such  case, 
is  clearly  discriminatory  in  that  it  applies 
to  a  class  of  citizens  only,  and  for  that  rea- 
son alone  is  void. 

The  writer  of  this  opinion,  speaking  for 
himself,  is  of  the  opinion  that,  in  the  in- 
terest of  justice  and  fairness,  the  legislature 
might  well  provide  for  the  right  of  appeal  in 
such  case  to  the  courts  where  such  a  matter 
may  be  finally  determined  on  its  merits,  as 
are  other  rights  of  citizens.  Arbitrary  and 
star-chamber  proceedings  are  abhorrent  to 
the  American  mind.  There  is  no  sane  rea- 
son why  a  physician  once  found  to  be  quali- 
fied in  all  respects  to  practise  his  profession 
should  not  be  permitted  to  have  his  rights 
ultimately  and  finally  determined  by  a  court 
of  justice. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  case  remanded,  with  instruc- 
tions to  enter  judgment  directing  tiie  State 
Board  of  Medical  Examiners  to  cancel  its 
order  revoking  the  license  of  the  plaintiff  in 
error  to  practise  medicine  in  the  state  of 
Colorado  and  to  restore  to  him  such  rights 
and  privileges  in  the  premises  as  he  may 
have  been  entitled  to  prior  to  such  act  of 
revocation. 

Mnsser,  Ch.  J.,  and  Oarricvea  and 
White,  JJ.,  concur.  Bailey,  Oabbert,  and 
Hill,  JJ.,  dissent. 

Gabbert,  J.,  dissenting: 

The  police  power  of  the  state  may  always 
be  exercised  to  protect  the  public  morals, 
and  its  exercise  of  this  power  is  valid  when 
regulations  of  this  character  tend  to  ac- 
complish the  purposes  for  which  they  were 
enacted.  The  statute  under  consideration 
provides  that  the  State  Board  of  Medical 
Examiners  may  refuse  to  grant  or  may 
revoke  a  license  to  practise  medicine  in 
this  state  for  several  causes,  among  which  is 
"causing  the  publication  and  circulation  of 
an  advertisement  relative  to  any  disease  of 
the  sexual  organs."  One  purpose  of  these 
regulations,  and  the  only  one  necessary  to 
consider,  is  to  protect  the  public  morals  by 
prohibiting  alleged  physicians,  who  have 
obtained  a  license  to  practise,  from  pub- 
lishing and  circulating  advertisements  of  a 
nature  that  would  tend  to  injuriously  af- 
fect the  morals  of  the  community  where  the 
inhibited  advertisements  might  be  circu- 
lated and  read.  It  needs  no  argument  to 
demonstrate  that  advertisements  of  the  kind 
prohibited  are  unfit  to  find  their  way  into 
homes  through  the  medium  of  the  press,  and 
that  to  the  youth  of  either  sex,  at  least,  they 
are  demoralizing.  It  is  therefore  apparent 
that  the  clause  of  the  act  in  question  which 
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IB  under  consideration  is  a  valid  exercise 
of  the  police  power  of  the  state.  It  is  also 
clear,  if  that  question  is  before  us,  that  the 
advertisements  which  the  doctor  caused  to 
be  published  fall  within  its  inhibition,  for 
the  reason  that  they  unquestionably  relate 
to  diseases  of  the  sexual  organs  and  refer 
to  that  class  of  diseases  in  as  unmistakable 
terms  as  though  the  words  "sexual  organs" 
appeared  in  the  advertisements. 

The  judgment  of  the  district  court  should 
be  affirmed. 

The  writer  is  authorized  to  state  that  Mr. 
Justice  Hill  and  Mr.  Justice  Bailey  con- 
cur in  this  opinion. 


UNITED  STATES  OIROUIT  COURT  OP 
APPICALS,    SIXTH   CIRCUIT, 

CAMBRIA  STEAMSHIP  COMPANY,  Appt., 

V. 

PITTSBURG  STEAMSHIP   COMPANY  et 

al. 

(—  C.  C.  A.  —,  212  Fed.  674.) 

Interest  —  rate  in  admiralty  tort  with- 
in state. 

The  interest  to  be  allowed  by  the  admiral- 
ty   court    for    a    tort    arising   wiihin    the 


borders  of  a  state  is  to  be  eompnied  for 
the  entire  time  allowed,  whether  before  or 
after  the  final  decision,  at  the  rate  fixed 
by  the  state  statute  for  allowance  on  judg- 
ments. 

(January   6,    1914.) 

APPEAL  by  libelee  from  a  decree  of  Uw 
District  Court  of  the  United  SUtes 
for  the  Eastern  District  of  Michigan  in 
favor  of  libellants  in  a  suit  to  recover  dam- 
ages for  a  collision  allied  to  have  beea 
caused  by  the  negligence  of  libellee.  Modi- 
fied and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Warrington  and  Knappen, 
Circuit  Judges,  and  Hollistery  District 
Judge. 

Messrs.  Brown,  Sly,  A  Rldiards  for 
Cambria  Steamship  Company. 

Messrs.  Harvey  D.  Gonlder  and  Frank 
S.  Hasten,  for  The  John  W.  Moore: 

Loss  of  use  never  has  been  regarded  as 
an  unliquidated  damage  in  any  case  in 
which  the  matter  has  been  considered. 

The  J.  C.  Gilchriflt,  173  Fed.  666,  aflirmed 
in  105  C.  C.  A.  397,  183  Fed.  105;  Boscoe, 
Damages  in  Maritime  Collisions,  84. 

The  rate  should  be  uniform,  whatever  it 
is,  and  it  is  in  no  wise  determinable  by 
the  state  rate. 


Note.  —  Rate  of  interest  allowed  hy  ad' 
tniralty  court  in  case  of  marine  tort 
as  affected  hy  place  of  occurrence  or 
suit. 

Cases  wherein  the  action  is  brought  on 
contracts  entered  into  and  to  be  performed 
in  a  nven  state  or  territory,  sucii  as  The 
Mary  N.  Bourke,  76  C.  C.  A.  441,  145  Fed. 
900,  and  Northern  Commercial  Co.  v.  Lind- 
blom,  89  C.  C.  A.  230,  162  Fed.  250,  are  not 
included  in  this  note.  It  may  be  added, 
however,  that  there  seems  to  be  no  question 
but  that  the  state  or  territorial  rate  of 
interest  would  govern  in  such  a  case.  And 
of  course  the  question  as  to  whether  or 
not  interest  wiU  be  allowed  at  all  is  not 
treated  as  the  present  note  assumes  that 
interest  will  be  allowed,  and  Is  concerned 
merely  as  to  the  rate. 

The  early  rule  was  that  the  rate  of  in- 
terest to  be  allowed  in  admiralty  in  case 
of  a  marine  tort  was  not  governed  by  the 
rate  of  the  state  where  the  tort  was  com- 
mitted, or  where  the  action  is  tried,  ex- 
cept possibly  as  to  money  paid  out  in  such 
a  jurisdiction  for  repairs,  but  that  there 
ought  to  be  a  uniform  rate;  and  6  per  cent 
was  usually  awarded.  The  later  cases,  how- 
ever, indicate  a  growing  tendency  to  award 
interest  according  to  the  varying  laws  of 
the  states. 

But  it  seems  safe  to  assume  that  the 
question    is   an    Open    one    until    expressly 

Massed  upon  by  the  Federal  Supreme  Court, 
'o   date  that  court  has   affirmed   a   lower 
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court  decision  which  expressly  adhered  to 
the  rule  that  a  uniform  rate  should  be  and 
has  been  established  (see  Dyer  v.  Kational 
Steam  Nav.  Co.  infra),  and  has  stated  that 
rule  by  way  of  argument  (see  Hemmenwav 
V.  Fisher,  (infra),  and,  on  the  other  hand, 
has  modified,  but  without  discussion,  an 
allowance  of  interest  so  as  to  make  il^- 
rate  thereof  conform  to  the  state  rate  (sec 
The  New  York,  infra). 

In  fact  one  of  the  earliest  expressions  oi 
opinion  upon  this  interesting  question  vu 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Hemmenway  v.  Fisher,  20  Bow. 
265,  16  L.  ed.  799.  In  that  case  Mr.  Chief 
Justice  Taney,  in  expressing  his  opinion 
that  the  rate  of  interest  to  be  allowed  hy 
an  admiralty  court  in  case  of  a  marine 
tort  ought  not  to  vary  according  to  the 
state  laws  and  rules,  said:  "There  could 
be  no  reason  for  giving  one  rate  of  interest 
where  a  case  of  collision  or  salvage  vaa 
in  the  first  instance,  tried  and  decided 
in  Louisiana,  and  another  rate  of  inter 
est  where  it  was  tried  and  decided  in 
New  York,  or  in  any  other  state  where 
the  interest  allowed  fay  the  state  laws  wu 
different.** 

And  it  is  upon  this  case  that  the  rale  of 
uniform  rate  of  interest  seems  to  be  based. 
Thus,  following  the  statement  of  Mr.  Justiee 
Taney  set  out  supra,  Blatchford,  J.,  in  Tlie 
Aleppo,  7  Ben.  120,  Fed.  Cas.  No.  168,  ei- 
pressly  held  that  "in  admiralty  in  cases  of 
collision  where  interest  is  allowed  it  onglit 
to  be  a  uniform  rate,  and  not  oae  vaxyiog 
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Steamship  Wellesley  Co.  y.  C.  A.  Hooper 
&  Co.   108  C.  C.  A.  71,  186  Fed.  733. 

The  allowance  or  disallowance  of  interest 
in  any  admiralty  case  is  a  matter  of  dis- 
cretion. 

The  Scotland,  118  U.  S.  519,  30  L.  ed. 
155,  6  Sup.  Ct.  Rep.  1174;  The  Albert 
Dumoia,  177  U.  S.  255,  44  L.  ed.  760,  20 
Sup.  Ct.  Rep.  595;  The  Maggie  J.  Smith, 
123  U.  S.  356,  31  L.  ed.  178,  8  Sup.  Ct. 
Hep.  159;  The  North  Star,  10  C.  C.  A. 
262,  22  U.  S.  App.  242,  62  Fed.  87. 

The  accepted  rate  of  interest  in  admiralty 
where  there  are  no  special  circumstances 
has  heen  for  many  years  6  per  cent.  It  is 
not  as  a  matter  of  interest  so  much  as  it 
is  a  part  of  the  damages. 

The  Mary  Eveline,  14  Blatbhf.  497,  Fed. 
Cas.  No.  9,212;  The  Mary  J.  Vaughan,  2 
Ben.  47,  Fed.  Cas.  No.  9,217;  The  Aleppo, 
7  Ben.  120,  Fed.  Cas.  No.  158;  Allen  v. 
Mackay,  1  Sprague,  219,  Fed.  Cas.  No. 
228;  The  Oregon,  89  Fed.  520;  Great  Lakes 
Towing  Co.  y.  Kelley  Island  Line  &  Trans- 
port Co.  100  C.  C.  A.  108,  176  Fed.  498. 

Messrs.  F.  H.  Canfleld  and  G.  li.  Can- 
field  for  cargo  of  The  John  W.  Moore. 

Messrs.  Hoyt,  Dnstin,  Kelley,  McKee- 
han,  &  Andrews,  with  Mr.  H.  A.  Kelley, 
for    Pittsburg   Steamship    Company. 


Messrs.  Frederick  li.  I/eckie  and  Ros- 
coe  B.  Huston  for  Jerrainy  Mclntyre. 

Warrington,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  suit  upon  which  this  appeal  is  based 
grew  out  of  a  collision  between  the  steamer 
Queen  City  and  the  steamer  John  W. 
Moore  in  the  Detroit  river  on  October  19, 
1907.  The  final  decree  was  entered  July 
25,  1912.  An  interlocutory  degree  had  pre- 
viously been  entered,  finding  that  the  dam- 
ages sustained  through  such  collision,  by 
the  colliding  steamers,  by  Jerrainy  Mc- 
lntyre, administratrix  of  the  estate  of  Dun- 
can Mclntyre,  deceased,  and  by  the  St.  Paul 
Fire  k  Marine  Insurance  Company,  were 
occasioned  through  the  sole  fault  of  the 
steamer  Edward  Y.  Townsend,  and  making 
the  usual  reference  to  a  commissioner  to 
take  proofs  and  ascertain  and  report  the 
damages.  The  reasons  for  the  finding  and 
order  of  reference  are  stated  in  the  opinion 
of  Judge  Denison,  who  presided  at  the  trial 
( 189  Fed.  653 ) ;  and  his  opinion  is  ap- 
proved and  adopted. 

May  17,  1912,  upon  exceptions  to  the  par- 
tial report  of  the  commissioner,  the  dam- 
ages awarded  to  Jerrainy  Mclntyre,  admin- 
istratrix, were  reduced'  by  Judge  Angell 
from  $6,000  to  $4,000,  with  interest  from 


with  the  laws  of  the  states."  He  also  said 
that  ''such  rate  of  interest,  in  collision 
cases  tried  in  this  court,  has  been  and  is 
6  per  cent,  except  that,  on  money  paid  out 
here  for  repairs  made  here,  interest  accord- 
ing to  the  law  of  this  state  has,  in  some 
cases,  been  allowed.  This  rate  of  6  per  cent 
was  fixed  at  an  early  day,  in  analogy,  per- 
haps, to  the  rate  fixed  by  act  of  Congress 
as  the  rate  on  bonds  for  duties  to  the 
United  States."  And  in  connection  with 
this  case,  see  Vanderbilt  v.  Reynolds,  16 
Blatchf.  80,  Fed.  Cas.  No.  16,839,  wherein 
it  was  stated  that  the  rule  as  to  interest 
on  damages  for  loss  caused  by  a  collision 
was  7  per  cent  per  annum  on  the  money  paid 
for  repairs,  and  6  per  cent  on  the  other 
damages. 

And  following  the  rule  laid  down  in  the 
Aleppo  Case  it  was  held  in  The  Oregon, 
89  Fed.  520,  that  6  per  cent  was  the  proper 
rate  of  interest  for  damages  arising  from 
a  marine  collision. 

And  the  Aleppo  Case  was  again  followed 
in  Dyer  v.  National  Steam  Nav.  Co.  14 
Blatchf.  483,  Fed.  Cas.  No.  4,225,  affirmed 
on  this  point  in  305  U.  S.  24,  26  L.  ed.  1001 
(entitled  in  the  official  reporter,  "The  Scot- 
land"), it  being  expressly  held  in  the  lower 
court  that  the  proper  rate  of  interest  on  the 
amount  of  damages  for  loss  of  a  ship  was 
6,  and  not  7,  per  cent,  and  Mr.  Justice 
Bradley,  as  is  noted  in  Cambria  S.  S.  Co.  v. 
PiTTSBUBO  S.  S.  Co.,  saying,  in. writing  the 
opinion  for  the  United  States  Supreme 
Court,  that  "the  rate  of  interest  allowed, 
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6  per  cent  per  annum,  was  the  proper  one 
in  such  a  case." 

So,  in  The  Mary  Eveline,  14  Blatchf.  497, 
Fed.  Cas.  No.  9,212,  it  was  held  that  the 
court  erred  in  allowing  interest  at  the  rate 
of  7  per  cent  on  the  amount  of  damages 
sustained  in  a  marine  collision,  the  court 
saying  that  "the  rate  in  such  cases  is  estab- 
lished in  admiralty  at  6  per  cent"  and  that 
the  point  was  decided  "after  a  conference 
with  Judge  Blatchford  and  with  his  con- 
currence and  approval." 

And  see  the  following  cases  wherein  it 
was  decreed  without  discussion  that  interest 
should  or  would  be  allowed  at  the  rate  of 
6  per  cent  per  annum:  The  Ocean  Queen, 
5  Blatchf.  493,  Fed.  Cas.  No.  10,410,  affirm- 
ing Fed.  Cas.  No.  10,409;  The  Baltic,  3 
Ben.  195,  Fed.  Cas.  No.  824,  wherein  the 
court  merely  followed  the  next  preceding 
case,  saying  that  the  proper  rate  of  inter- 
est was  6,  and  not  7,  per  cent;  The  Mary 
J.  Vaughan,  2  Ben.  47,  Fed.  Cas.  No.  9,217, 
affirmed  without  reference  to  the  question 
of  interest  in  14  Wall.  258,  20  L.  ed.  807. 

And  that  the  rule  is  that  the  rate  of  in- 
terest allowed  by  courts  of  admiralty  is 
not  affected  by  state  laws,  and  is  usually  6 
per  cent,  see  4  Sutherland,  Damages,  §  1294, 
p.  3795,  and  25  Am.  k  Eng.  Enc.  Law,  1032. 

On  the  other  hand,  the  court  in  Cambria 
S.  S.  Co.  V.  Pittsburg  S.  S.  Co.,  after  re- 
viewing many  of  the  foregoing  authorities, 
refused  to  adopt  the  rule  that  admiralty 
courts  shotild  allow  interest  at  a  uniform 
rate,   and   seemingly  for  the  first  time  in 
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that  date  "if  such  course  shall  be  deemed 
not  inconsistent  with  law  when  the  decree 
is  entered/'  but  without  fixing  the  rate  of 
interest.  The  remaining  damages,  as  ulti- 
mately allowed,  were  fixed  by  stipulations, 
with  interest  from  specified  dates  though  no 
rate  was  named.  In  the  final  decree  Judge 
Sessions  fixed  the  rate  at  6  per  cent  per 
annum  from  such  dates  "until  paid."  And 
Judge  Tuttle,  sitting  in  the  same  court, 
has  since  then  in  another  case  reached  the 
conclusion  that  the  rate  allowable  upon  the 
items  entering  into  such  a  decree  should  be 


5  per  cent.  The  Newaygo  (D.  C.)  205  Fed. 
178.  It  is  contended  for  appellant  that  t^ 
entire  interest  allowed  should  have  beea 
at  the  rate  prescribed  by  statute  of  Biiehi- 
gan,  to  wit,  5  per  cent  per  annum;  while 
it  is  insisted  for  appellees  that  the  mmal 
rate  allowed  in  cases  arising  in  admiralty 
is  6  per  cent  per  annum.  Hence  no  ques- 
tion is  made  touching  the  right  of  the 
trial  court  either  to  have  allowed  or  de- 
nied interest;  and  it  must  be  conceded  that 
it  possessed  a  reasonable  discretion  in  thig 
behalf.     See   decisions   cited    in   Thompaaa 


any  court  expressly  held  that  in  admiralty 
interest  should  be  allowed  in  case  of  a 
marine  tort  arising  within  the  border  of  a 
state  at  the  rate  established  by  that  state. 
This  conclusion  was  based  in  the  main  up- 
on a  decision  of  the  United  States  Supreme 
Court  which  inferentially  only  supports  it. 
The  case  referred  to  is  variously  reported 
as  "The  New  York,"  "The  Conemaugh,"  and 
"Union  Steamboat  Co.  v.  Erie  &  Western 
Transportation  Co."  It  arose  in  the  United 
States  district  court  for  the  eastern  district 
of  Michigan  (reported  auh  nom.  The  New 
York,  53  Fed.  653),  and  the  record,  as  is 
stated  in  the  Cambuia  Case,  shows  that  in- 
terest was  allowed  on  the  damages  as  as- 
certained at  the  rate  of  6  per  cent.  The 
case  was  then  appealed  to  the  circuit  court 
of  appeals  (reported  sub  nom.  The  New 
York,  27  C.  C.  A.  154,  54  U.  S.  App.  248, 
82  Fed.  830,  rehearing  denied  in  30  C.  C.  A. 
628,  56  U.  S.  App.  146,  86  Fed.  814),  where- 
in the  judgment  of  the  district  court  was 
reversed  for  error  in  the  determination  of 
primary  liability.  The  case  then  went  to 
the  United  States  Supreme  Court  (reported 
auh  nom.  The  New  York,  175  U.  S.  187, 
44  L.  ed.  126,  20  Sup.  Ct.  Rep.  67)  upon 
writ  of  certiorari  ana  was  again  reversed, 
the  mandate  directinff  that  a  decree  be  en- 
tered with  interest  at  the  same  rate  per 
annum  that  decrees  bear  in  the  courts  of 
the  state  of  Michigan.  Pursuant  to  this 
mandate  the  district  court  entered  judgment 
(March  4,  1899)  as  directed,  and  an  ap- 
peal was  again  taken  to  the  circuit  court 
of  appeals  (reported  suh  nom.  The  New 
York,  47  C.  C.  A.  232,  108  Fed.  102)  upon 
the  ground,  among  others,  that  the  district 
court  had  erred  in  its  decision  as  to  which 
of  two  statutory  rates  of  interest  was  ap- 
plicable, but  the  judgment  was  affirmed. 
The  case  then  again  went  to  the  United 
States  Supreme  Court  on  writ  of  certiorari 
( reported  suh  nom.  The  Conemaugh,  180  U. 
S.  363,  under  the  title  Union  S.  B.  Co.  v. 
Erie  &  W.  Transp.  Co.  in  47  L.  ed.  854, 
23  Sup.  Ct.  Rep.  504),  and  the  court,  quot- 
ing its  mandate  as  issued  when  the  case  was 
before  it  on  the  former  '•'^rit  of  certiorari, 
afiirmed  the  judgment  of  the  lower  courts. 
However,  these  decisions  do  not  expressly 
discuss  the  question  whether  or  not  the  rate 
of  interest  fixed  bv  the  Michigan  statute 
rather  than  a  uniform  rate  is  the  proper 
one  in  admiralty  in  case  of  marine  torts, 
and  the  only  force  attachable  thereto  is 
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derived  from  the  fact  that  the  lower  court 
allowed  interest  at  6  per  cent,  and  the 
supreme  court,  in  reversing  the  case,  dir 
rected  that  the  interest  be  computed  at  the 
Michigan  statutory  rate,  which,  as  ultimate- 
ly determined  in  the  second  appeal  to  that 
court,  was  7  per  cent. 

And  it  is  inferable  from  the  argument 
and  decision  in  Steamship  Welleslev  Co.  v. 
C.  A.  Hooper  &  Co.  108  C.  C.  A. '71,  185 
Fed.  733,  where  the  court  allowed  interest 
at  the  rate  (7  per  cent)  fixed  by  the  lav  of 
California,  that  the  rates  of  interest  al- 
lowed in  admiralty  in  case  of  marine  tort 
should  be  determined  by  the  rate  set  by  the 
respective  states,  ratiier  than  by  the  es- 
tablishment of  a  uniform  rate. 

So,   in  The  Newaygo,   205   Fed.   178,  the 
court,  although  having  a  contract  case  un 
der  consideration,  questioned  the  authority 
of   The   Aleppo,   The  Oregon,   and  kinJreii 
cases  set  out  supra. 

The  question  of  interest  as  damages  wa^ 
raised  in  Munch  v.  llie  Sucker  State,  Fed. 
Cas.  No.  9,021,  wherein  the  court  allowed 
the  cost  of  repairs  necessitated  by  a  cul- 
lision,  and,  as  damages  for  loss  of  sonricf 
of  the  vessel  during  the  time  the  repairt 
were  beine  made,  the  highest  rate  of  Inter- 
est upon  ner  value  permitted  in  the  state 
(Minnesota)  where  the  cause  of  action  aros$ 
and  was  tried. 

But  see  The  Rhode  Island,  Abb.  Adm.  10(1 
Fed.  Cas.  No.  11,743,  aflirmed  in  2  Blatchf, 
113,  Fed.  Cas.  No.  11,744,  wherein,  as  dam- 
ages for  loss  of  time  consumed  in  making 
repairs,  6  per  cent  interest  upon  the  valu*.* 
of  the  vessel  was  allowed,  the  court  sayin;; 
that  such  rate  was  "the  usual  rate  of  in- 
terest awarded  b^  this  court  and  the  legal 
rate  in  Connecticut,  where  the  vessel  ia 
owned." 

In  Tliompson  Towing  &  Wrecking  Asso.  v. 
McGregor,  124  C.  C.  A.  479,  207  Fed.  209. 
which  was  said  in  the  Cambria  S.  S.  Co 
Case  to  rule  the  rate  of  interest  that  sbouM 
be  allowed  in  the  latter  case,  the  action  «as 
in  admiralty  to  recover  under  the  Michigtn 
death  act  for  wrongful  death,  and  the  ques- 
tion was  as  to  whether  interest  should  be 
allowed  at  all,  and  not  as  to  what  rate  of 
interest  should  be  allowed;  and  the  court 
merely  held  that,  since  a  Michigan  statute 
was  being  construed,  the  Michigan  nilea 
should  be  followed,  and  an  award  of  in 
terest  at  5  per  cent  was  affirmed. 

G.  J*  C. 
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Towing  k  Wrecking  Asao.  v.  McQregor,  124 
C.  C.  A.  479,  207  Fed.  209,  at  page  221, 
note,  (C.  C.  A.  dth  Cir.).  Since  it  waa  de- 
termined actually  to  allow  interest  as  part 
of  the  ascertained  damages  **until  paid," 
it  should  be  borne  in  mind  that  the  ques- 
tion concerns  the  rate  that  should  have 
been  applied  both  before  and  upon  the  de- 
cree. 

It  is  apparent  that  the  question  did  not 
arise   in  Judge  Denison's  consideration  of 
the  case.     And  Judge  Sessions  appears  to 
have  fixed  the  rate  at  6  per  cent,  because 
Judge   Angell  had  previously  allowed  that 
rate    in    an    unreported    case;    but    Judge 
Angell  seems  to  have  entertained  doubt  in 
that    case,    as    also    in    the    present    case, 
touching  the  allowance  of  a  rate  in  excess 
of   6   per   cent.     Concededly  there  are  ad- 
miralty decisions  in  which   the  rate  of  6 
per  cent  has  been  distinctly  allowed  from 
the  date  of  loss  at  least  until  the  date  of 
decree.     For  example:  The  Aleppo,  7  Ben. 
120,    Fed.   Cas.   No.   168,   decided    in   1874 
by  Judge  Blatchford,  then  district  judge; 
Dyer  y.  National  Steam  Nav.  Co.  14  Blatchf. 
483,   Fed.  Cas.  No.  4,225,  decided  in  1878 
by   Judge   Blatchford   when   circuit  judge; 
The   Mary   Eveline,   14   Blatchf.   497,   Fed. 
Cas.  No.  9,212,  by  Mr.  Justice  Hunt,  sit- 
ting as  circuit  justice,  decided  after  con- 
ference  with    Judge   Blatchford   and    with 
his  concurrence  on  the  day  following  the 
decision  in  the  Dyer  Case;  The  Oregon  (D. 
C.)  89  Fed.  620,  62U.    The  Dyer  Case,  supra, 
with  others,  was  appealed  to  the  Supreme 
Court,  and  is  reported  in  the  name  of  The 
Scotland     (National    Steam    Nav.    Co.    ▼. 
Dyer)    105   U.   S.   24,   36,  26  L.  ed.  1001, 
3006,  in  which  Mr.  Justice  Bradley  said: 
"The  rate  of  interest  allowed,  6  per  cent 
per  annum,  was  the  proper  rate  in  such  a 
case."     Moreover,  in   The  New  York,  175 
U.  S.  387,  44  L.  ed.  126,  20  Sup.  Ct.  Rep. 
67,  a  district   court  decree  was  involved, 
which  had  been  reversed  in  this  court   (27 
C.  C.  A.  154,  54  U.  S.  App.  248,  82  Fed. 
819),  and  in  which,  as  appears  in  the  record 
of  the  case,  Judge  Swan  had  allowed  in- 
terest on  an  ascertained  amount  of  dam- 
ages at  the  rate  of  6  per  cent  per  annum 
for  a  definite  period   prior  to  his  decree. 
Upon  reversal  of  the  decision  of  this  court, 
the  district  court  was  directed  to  enter  a 
decree  "in  conformity  with  the  opinion  of 
this    (the   Supreme)    court,    with    interest 
from  July  3,  1896   (the  date  of  the  decree 
allowing  6  per  cent  interest  as  stated),  un- 
til paid,  at  the  same  rate  per  annum  that 
decrees  bear  in  the  courts  of  the  state  of 
Michigan."     176   U.   S.   at  210,   44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  76.     In  the  decree 
entered  pursuant  to  this  mandate,  it  ap- 
pears that  interest  was  allowed  for  a  time 
anterior  to  the  decree ;  but  the  rate  was  not 
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stated,  and  we  are  unable  to  discover  it  in 
the  record.  That  decree,  however,  was  af- 
firmed by  this  court  (47  C.  C.  A.  232,  108 
Fed.  102)  and  by  the  Supreme  Court  {auh 
nom.  The  Conemaugh  [Union  S.  B.  Co. 
v.  Erie  &  W.  Tranpp.  Co.]  189  U.  S.  363, 
47  L.  ed.  864,  23  Sup.  Ct.  Rep.  604) ;  and  the 
only  question  of  rate  of  interest  expressly 
passed  upon  in  these  latter  decisions  was, 
Which  of  two  different  statutory  rates  then 
existing  in  Michigan  should  be  allowed  on 
the  decree?  and  the  rate  of  7  per  cent  pre- 
scribed as  to  state  judgments  and  decrees 
was  adjudged  to  be  applicable.  It  is  fur- 
ther to  be  observed  that  no  interest  at  all 
would  have  been  recoverable  upon  that 
decree  if  the  court  had  not  expressly  al- 
lowed it.  The  Scotland,  118  U.  S.  507,  619, 
30  L.  ed.  153,  166,  6  Sup.  Ct.  Rep.  1174; 
Hemmenway  v.  Fisher,  20  How.  265,  260, 
15  L.  ed.  799,  800;  Supreme  Court  Rule  23, 
subdiv.  4,  appendix  p.  28,  222  U.  8.,  66  L. 
ed.  1301,  32  Sup.  Ct.  Rep.  xi.;  Dewhurst's 
Supreme  Court  Rules,  p.  122,  Rule  23  as  it 
now  stands. 

Now,  in  view  of  the  two  rates  of  interest 
thus  approved  in  the  one  instance  and 
adopted  in  the  other  by  the  Supreme  Court, 
what  is  the  duty  of  this  court  in  the  in- 
stant case?  It  may  be  conceded  that  the 
exercise  of  discretionary  power  was  involved 
in  both  instances,  that  is,  through  the  Su- 
preme Court's  approval  of  the  discretion  ex- 
ercised by  the  court  below  in  the  first,  and 
through  the  specific  exercise  by  the  Su- 
preme Court  of  its  own  discretion  in  adopt- 
ing the  state  rate  in  the  second,  instance. 
We  are  disposed  to  follow  the  course  adopt- 
ed in  the  last  instance.  The  first  instance 
amounts  to  an  approval  of  the  usual  6  per 
cent  rate  where  there  is  no  statutory  rate 
that  can  reasonably  be  applied;  while  the 
second  in  effect  adopts  the  principle  of  ap- 
plying prescribed  state  rates  where  the 
conditions  will  admit  of  it.  The  former 
illustrates  the  ordinary  conditions  attend- 
ing suits  respecting  collisions  or  salvage 
upon  the  high  seas,  and  the  latter  the  con- 
ditions usually  growing  out  of  and  involved 
in  suits  with  respect  to  similar  disasters 
upon  the  internal  navigable  waters.  It  may 
be,  as  respects  the  latter,  a  rate  lower  than 
that  fixed,  for  the  decree  itself  was  in 
practical  effect  approved  with  reference  to 
the  time  for  which  interest  was  allowed 
prior  to  the  decree;  but  that  was  due  to 
anomalous  statutory  conditions  then  pre- 
vailing in  Michigan,  which  (in  the  absence 
of  stipulation)  fixed  the  rate  of  interest  at 
5  per  cent  on  all  obligations  other  than 
judgments  and  decrees,  and  on  the  latter 
the  rate  of  7  per  cent.  The  New  York, 
supra,  47  C.  C.  A.  232,  108  Fed.  107,  110 
(C.  C.  A.  6th  C),  affirmed  tub  nom.  The 
Conemaugh  (Union  S.  B.  Co.  v.  Erie  &  W. 


970 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Transp.  Co.)  189  U.  S.  at  368,  370,  47 
L.  ed.  857,  23  Sup.  Ct.  Rep.  504).  This 
anomaly  has  since  been  removed  by  impos- 
ing a  uniform  rate  of  5  per  cent  on  judg- 
ments and  decrees  and  (where  not  other- 
wise stipulated)  on  all  other  obligations.  2 
How.  Anno.  Stat.  (Mich.)  2d  ed.  §§  2869, 
2873.  It  could  rarely  occur  normally  that  a 
rule  would  be  suffered  to  prevail  which 
would,  prior  to  the  entering  of  the  decree, 
allow  one  rate  of  interest  upon  its  compo- 
nent parts,  such  as  liquidated  damages  and 
the  like,  and  another  rate  upon  the  decree. 
For  that  would  be  to  affirm  that  the  same 
thing  should  bear  one  rate  before  and  an- 
other after  the  entry  of  the  decree;  and  we 
do  not  see  how  anything  more  than  the  dep- 
rivation of  the  use  of  money  could  be  in- 
volved, no  matter  whether  it  be  before  or 
after  the  date  of  the  decree.  It  follows  that 
there  is  now  more  reason  for  applying  the 
state  rate  to  the  present  decree,  than  there 
was  for  adopting  it  with  respect  to  the  de- 
cree in  the  case  of  The  New  York;  and 
certainly  no  decision  has  come  to  our  no- 
tice that  would  justify  both  ignoring  the 
present  state  rate  (5  per  cent)  as  regards 
the  decree,  and  sanctioning  the  higher  rate 
(6  per  cent)  allowed  below  as  to  the  time 
previous  to  the  decree.  Steamship  Welles- 
ley  Co.  V.  C.  A.  Hooper  &  Co.  108  C.  C.  A. 
71,  185  Fed.  733,  740  (C.  C.  A.  9th  C.) ; 
The  Newaygo    (D.  C.)    206   Fed.   178. 

What  we  have  said  respecting  a  uniform 
rate  of  interest,  both  before  and  upon  any 
given  decree,  is  not  affected  by  counsel's 
suggestion  that  it  is  contrary  to  the  view 
expressed  in  Hcmmenway  v.  Fisher,  20  How. 
at  page  259,  15  L.  ed.  799,  to  the  effect 
that  there  is  no  reason  for  giving  different 
rates  of  interest  according  to  those  fixed 
in  the  states  where  the  cases  of  collision 
or  salvage  might  in  the  first  instance  be 
tried.  The  view  so  expressed  had  reference 
to  interest  upon  a  decree,  and  is  opposed 
to  the  principle  adopted  in  the  case  of  The 
New  York,  175  U.  S.  at  page  210,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  67.  Further,  that  view 
is  not  in  accord  with  the  spirit  and  ap- 
parent purpose  of  Rule  23  of  the  Supreme 
Court,  which  in  substance  provides  that, 
unless  otherwise  ordered,  a  decree  for  the 
payment  of  money  in  a  case  in  chancery 
(a  kindred  although  not  identical  sub- 
ject) shall  bear  interest  at  the  same  rate 
that  similar  decrees  bear  in  the  courts  of 
the  state  where  such  decree  is  rendered. 
We  may  observe,  too,  that  our  own  Rule 
26  (118  C.  C.  A.  xix.,  202  Fed.  xvii.)  is 
like  this  except  that  our  rule  expressly  in- 
cludes decrees  in  admiralty. 

We  have  thus  far  considered  only  the 
rates  of  interest  that  have  been  and  should 
be  applied  to  ascertained  damages  result- 
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ing  from  torts  which  are  sought  to  be  re 
dressed  in  suits  in  admiralty,  and  to  d^ 
crees  entered  upon  the  amounts  so  foud; 
but  in  principle  our  conclusion  finds  Oill 
further  support,  we  think,  in  the  rale  thai 
claims  upon  contracts  entered  into  and  to 
be  performed  in  a  given  state  with  re&peet 
to  a  vessel  or  anything  connected  with  it 
shall  bear  interest  at  the  rate  prescribed  by 
statute  in  such  state.  The  Mary  N.  Bouif; 
76  C.  C.  A.  441,  145  Fed.  909,  911  (C.  C  A 
2d  C).  We  may  add  that  the  rate  of  in- 
terest that  should  be  allowed  on  the  dam- 
ages as  ultimately  fixed  in  favor  of  J«r- 
rainy  Mclntyre,  administratrix,  is  mkd 
by  the  decision  of  this  court  in  ThompK'i 
Towing  A,  Wrecking  Aaso.  ▼.  McGregor,  124 
C.  C.  A.  479,  207  Fed.  at  pages  219,  220. 
and  so  must,  for  this  additional  reascs, 
be  limited  to  5  per  cent  per  annum. 

It  results  that  the  rate  of  interest  al- 
lowed by  the  final  decree  must  be  so  moii- 
fied  as  not  in  respect  of  any  time  prior  u 
the  date  of  the  decree,  or  upon  the  decree 
itself,  exceed  the  rate  of  5  per  cent  p«r  &£- 
num.  Subject  to  this  modification,  the  de- 
cree is  affirmed.  In  view  of  the  lar^ 
amount  of  interest  involved,  the  costs  of 
this  court  will  be  divided ;  and  the  cause  ii 
remanded  with  direction  to  enter  a  decree 
accordingly. 
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EMANUEL  KAYSER  et  al.,  Appta^ 

V. 

JOHN  H.  VAN  NEST,  Reopt 

(125  Minn.  277,  146  N.  W.  1091.) 

Master  and  servant  —  injury  by  muV^ 
mobile. 

1.  Whether  the  owner  of  an  automobile 
is  liable  for  damages  caused  by  negligt^n^ 
in  driving  it  depends  upon  whether  the 
driver  was  or  was  not  the  servant  of  th" 
owner  and  engaged  upon  the  business  <d 
the  owner  when  the  n^ligence  occurred. 

Same  —  liability  of  parent. 

2.  Where  a  parent  keeps  an  automobile, 
which  he  authorises  a  child  to  use  for  pleu- 
ure  at  any  time,  and  the  child  operates  it 
so  negligently  as  to  cause  injury  to  othen. 
it  is  error  to  rule  that,  as  a  matter  of  Uv. 
the  parent  is  not  responsible  for  such  negli- 
gence. 

Headnotes  by  Tattob,  C. 

Note.  —  The  question  of  liability  wkm 
automobile  is  being  used  by  a  member  of 
owner's  family  is  considered  in  the  notei 
to  McNeal  v.  McKain,  41  L.RJk.(NA)  775, 
and  Birch  v.  Abercrombic^  50  L.R^(X&) 
59. 
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Same  —  pernkltting  passenger  to  drive. 

3.  The  fact  that  a  servant,  driving;  his 
master's  car  upon  the  master's  business, 
Dermits  a  stranger  riding  with  him  to  drive 
it  temporarily,  while  upon  such  business, 
does  not  absolve  the  master  from  responsi- 
bility. 

(AprU   24,   1914.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  denying  their  motion  for  new  trial 
in  an  action  brought  to  recover  damages  for 
injuries  caused  by  the  alleged  negligent 
driving  of  defendant's  automobile.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Bees  for  appellants. 

Messrs.  George  B.  Ijeonard  and  M. 
Rose,  for  respondent: 

The  mere  fact  that  respondent  owned  the 
car  is  not  sufficient  to  charge  him  with  lia- 
bility. 

Freibaum  v.  Brady,  143  App.  Div.  220, 
128  N.  Y.  Supp.  121 ;  Lots  v.  Hanlon,  217 
Pa.  339,  10  l..RJ^.(N.S.)  202,  118  Am.  St. 
Rep.  922,  66  Atl.  526,  10  Ann.  Caa  731; 
Lewis  V.  Amorous,  3  Ga.  App.  50,  59  S.  £. 
338;  Cunningham  v.  Castle,  127  App.  Div. 
580,  111  N.  Y.  Supp.  1057. 

The  mere  fact  that  the  respondent  per- 
mitted another  to  use  his  car  is  not  suffi- 
cient to  charge  him  with  liability  for  the 
negligence  of  the  bailee. 

Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
LJIJ^.(N.S.)  335,  131  Am.  St.  Rep.  677, 
71  Atl.  296. 

Taylor,  C,  filed  the  following  opinion: 
A  collision  occurred  between  two  auto- 
mobiles, and  this  action  was  brought  by 
the  owners  of  one  to  recover  damages  from 
the  owner  of  the  other.  A  verdict  for  the 
defendant  was  directed  by  the  court,  and, 
after  a  motion  for  a  new  trial  had  been 
made  and  denied,  plaintiffs  appealed. 

Defendant  kept  his  car  for  the  use,  con- 
venience, and  pleasure  of  himself  and  the 
members  of  his  family.  It  was  usually 
driven  by  his  daughter,  nineteen  years  of 
age,  and  she  was  authorized  to  use  it  when- 
ever she  desired  to  do  so.  On  the  day  of 
the  accident,  she  took  it,  and,  accompanied 
by  a  younger  sister,  drove  to  the  home  of 
a  relative,  where  they  were  joined  by  other 
young  people.  From  this  point  the  daugh- 
ter permitted  a  cousin,  then  riding  with 
them,  to  drive  the  car,  and  the  accident  is 
alleged  to  have  occurred  by  reason  of  his 
negligence.  The  evidence  as  to  such  negli- 
gence was  sufficient  to  require  the  submis- 
sion of  the  case  to  the  jury  if  defendant  is 
liable  therefor.  The  court  held  as  a  matter 
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of  law  that  defendant  was  not  responsible 
for  the  acts  of  either  his  daughter  or  her 
cousin  at  the  time  of  the  accident,  and  di- 
rected a  verdict  in  his  favor  upon  that 
ground. 

Whether  the  owner  of  an  automobile  is 
liable  for  the  damages  caused  by  it  which 
result  from  the  negligence  of  the  person  op- 
erating it  depends  upon  whether  the  person 
operating  it  was  the  servant  of  the  owner 
and  engaged  upon  the  business  of  the  owner 
at  the  time  the  negligence  occurred.  If  he 
was  such  servant  and  engaged  upon  such 
business,  the  owner  is  responsible  for  in- 
juries to  persons  or  property  caused  by  his 
negligence  in  operating  it.  If  he  was  not 
such  servant,  or  was  not  engaged  upon  such 
business,  the  owner  is  not  responsible  for 
such  negligence.  Sina  v.  Carlson,  120  Minn. 
283,  139  N.  W.  601;  Geiss  v.  Twin  City 
Taxicab  Co.  120  Minn.  368,  45  L.R.A.(N.S.) 
382,  139  N.  W.  611;  Meyers  v.  Tri-State 
Automobile  Co.  121  Minn.  68,  44  L.R.A. 
(N.S.)  113,  140  N.  W.  184;  Ploetz  v.  Holt, 
124  Minn.  169,  144  N.  W.  745;  McNeal  v. 
McKain,  33  Okla.  449,  41  L.R.A.(N.S.) 
775,  126  Pac.  742. 

Defendant's  daughter,  while  operating  the 
car  by  his  authority  and  upon  his  busi- 
ness, was  defendant's  servant  within  the 
meaning  of  the  rule,  and  he  was  responsible 
for  her  acts  to  the  same  extent  that  he 
would  have  been  responsible  for  the  acts 
of  any  other  servant.  Defendant  might 
properly  make  it  an  element  of  his  busi- 
ness to  provide  pleasures  for  his  family; 
and,  as  the  car  was  intended  for  the  use 
of  the  membei^  of  the  family  for  purposes 
of  pleasure  as  well  as  for  other  purposes, 
and  the  daughter  had  authority  to  take  it 
and  operate  it  for  such  purposes,  it  was  at 
least  a  question  for  the  jury  whether,  at 
the  time  of  the  accident,  she  was  not  the 
servant  of  defendant  and  engaged  upon  the 
business  of  defendant.  See  the  cases  above 
cited. 

Defendant  contends  that,  even  if  he  is 
responsible  for  the  acts  of  his  daughter,  he 
is  not  responsible  for  the  acts  of  the  third 
party  who  was  operating  the  car  at  the 
time  of  the  accident.  The  daughter  re- 
mained in  the  car,  and,  although  not  per- 
sonally operating  it,  had  not  relinquished 
control  over  it,  nor  turned  it  over  to  an- 
other to  use  for  his  own  purposes.  It  was 
still  being  used  in  furtherance  of  the  pur- 
pose for  which  she  had  taken  it  out.  That 
the  mere  fact  that  the  person  authorized 
to  operate  the  car  permits  another  to  oper- 
ate it  temporarily  'does  not  absolve  the 
owner  from  responsibility,  under  such  cir- 
cumstances, has  already  been  determined  in 
Geiss  V.  Twin  City  Taxicab  Co.  120  Minn. 
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368,  45  L.R.A.(N.S.)    382,  139  N.  W.  611, 
and  the  cases  there  cited. 

The  issues  sliould  have  been  submitted  to 
the  jury,  and  the  order  appealed  from  is 
reversed. 


NEW    MEXICO    SUPREME    COURT. 

STEPHEN  CANAVAN  et  al.,  Appts., 

V. 

KATE  CANAVAN. 
(—  N.  M.  — ,  139  Pac.  154.) 

Contempt  —  cItII. 

1.  The  proceedings  examined  and  held  to 
be  proceedings  as  for  civil  contempt. 
Injunction  —  dissolution  —  prior  viola- 
tion —  effect. 

2.  A  final  decree  dissolves  a  preliminary 
injunction  which  is  ancillary  to  the  main 

Headnotes  by  Parker,  J. 


case,  unless  the  same  is  specially  eoBttaaej 
by  the  decree,  and  thezWter  a  litigut 
cannot  be  punished  as  for  a  civil  eootceipt 
for  violation  of  the  preliminary  iajujxtifli 
prior  to  its  dissolution. 

(February  25,  1914.) 

APPEAL  by  defendants  from  a  judgaect 
of  the  District  Court  for  McKijiJej 
County  adjudging  defendant  Canavan  goikr 
of  contempt  for  violation  of  a  prelimiaaij 
injunction  in  a  divorce  suit  against  bin. 
Reversed. 

The  facts  sufficiently  appear  in  the  fonacr 
opinions. 

Messrs.  C.  A.  Spiess,  E.  A.  Mann,  tsd 
Burkhart  &  Coors  for  appellants. 

Messrs.  Vigil  A  Jamison,  for  appellte: 

The  preliminary  injunction  was  not  dis- 
solved by  the  final  decree. 

Neisler  v.  Smith,  2  Ga.  265;  Winship  t. 
Clendenning,  24  Ind.  439;  Shipmio  t. 
Superior  Ct  —  Cal.  — ,  12  Pac  787;  FbJ- 


iVole.  —  DtosoliiNon  o/  prelim^inaTy  tn- 
iunction  as  affecting  right  to  punish 
for  contempt  for  its  violation. 

In  generaL 

The  general  rule  is,  as  laid  down  in  Cana- 
van V.  Canavan,  that  a  litigant  cannot  be 
punished  as  for  contempt  after  the  dissolu- 
tion of  a  preliminary  injunction,  on  the 
ground  of  an  infringement  of  it  while  it 
was  in  force.  The  following  additional 
cases  announce  this  rule:  Peck  v.  Yorks, 
32  How.  Pr.  408,  quoted  in  Canavan  v. 
Canavan;  Taber  v.  ManhaUan  R.  Co.  14 
Misc.  189,  35  N.  Y.  Supp.  465  (affirmed  in 
148  N.  Y.  743,  42  N.  E.  1093);  Moat  v. 
Holbein,  2  Edw.  Ch.  188;  Jones  v.  Jones, 
75  Wash.  50,  134  Pac.  528.  And  in  Murad 
V.  Thomas,  6  N.  Y.  S.  R.  062,  it  was  held 
that  the  discontinuance  of  an  action  where- 
in a  temporary  injunction  had  been  granted, 
even  if  the  discontinuance  was  after  an  al- 
leged violation  of  the  injunction,  was  fatal 
to  the  subsequent  maintenance  of  contempt 
proceedings  on  account  of  such  violation. 

But  there  are  authorities  to  the  effect 
that  one  who  violates  an  injunction  before 
its  dissolution  may  be  punished  as  for  con- 
tempt after  its  dissolution.  Thus,  in  Smith 
V.  Reno,  6  How.  Pr.  124,  1  Code  Rep.  N.  S. 
405,  in  so  holding,  the 'court  said:  "It 
was  not  for  him  [the  one  enjoined]  to  de- 
termine whether  the  injunction  was  prop- 
erly granted  or  not.  So  long  as  it  remained 
an  order  of  the  court,  so  long  he  was  bound 
to  regard  it.  The  fact  that  it  has  now  been 
dissolved  will  furnish  no  protection  to  him 
for  its  violation,  while  it  remained  in 
force.''  (This  case,  however,  although  in 
direct  conflict  with,  is  not  cited  in  the  New 
York  cases  of  Peck  v.  Yorks,  Taber  v.  Man- 
hattan R.  Co.  and  Moat  v.  Holbein,  all  of 
which  are  set  out  supra.)  And  in  Weid- 
ner  v,  Friedman,  126  Tenn.  677,  42  L.R.A. 
51  L.R.A.(N.S.) 


(N.S.)  1041,  151  S.  W.  56,  it  was  held  tktt 
violation  of  a  temporary  injunction  shook 
be  punished  as  for  contempt,  althongh  tb- 
bill  for  an  injunction  had  been  dismissed,  c^c 
court  saying  that  the  dismissal  of  the  bill 
would  have  no  effect  upon  the  contempt  pro^ 
ceedings,  as  it  was  the  duty  of  the  de/ead- 
ant  to  obey  the  injunction,  and  the  ftilvn 
to  do  so  a  contempt  of  court;  but  that  os- 
der  the  circumstances  the  imjtriaonmat 
should  be  remitted. 

And  it  has  been  held  that  a  ooatespt 
proceeding  for  violating  an  injunction,  H 
commencMl  before,  may  be  continued  afttf, 
the  injunction  is  dissolved.  Tliis  was  tae 
rule  laid  down  in  Crook  v.  People,  If  Hi 
534,  it  being  said  that  when  the  charge  b 
made  it  becomes  a  distinct  procfediif. 
which  does  not  depend  upon  the  coDtiDoisff 
of  the  injunction.  The  court  also  said  t^ 
an  application  to  punish  for  eonteiapt 
"might '  be  refused  if  made  after  disBoIs- 
tion  of  the  injunction. 

But  no  act  of  contempt  occurs  by  doia^ 
acts  prohibited  by  an  injunction  which  ha 
been  dissolved  previous  to  the  doing  of  sack 
acts.  United  States  ex  rel.  Mclnto^  « 
Price,  1  Alaska,  204;  Ex  parte  SinuaoiM. 
305  Ark.  19,  150  S.  W.  141;  Caldwdl  t 
Nashville  Interurban  R.  Co.  —  Tena.  — , 
164  S.  W.  773. 

And  it  has  been  held  that  a  vioiatioQ  oi 
a  temporary  injunction  will  not  be  puDii^i 
as  for  contempt,  where  the  injunction,  fob- 
sequent  to  its  violation,  is  dissolved  beci&st 
issued  without  jurisdiction.  Old  Domiaica 
Teleg.  Co.  v.  Powers,  140  Ala.  220,  37  S* 
195,  1  Ann.  Cas.  119;  Gulf,  C.  ft  S.  F.  B. 
Co.  V.  Cleburne  Ice  ft  Cold  Storage  Ca  37 
Tex.  Civ.  Apn.  334,  S3  8.  W.  1100. 

It  seems  that  the  dissolution  aeceistn 
to  release  from  punishment  for  conteB]^ 
for  violation  of  an  injunction  raoBt  hi^^ 
actually  taken  place.  Thus,  it  htf  be^c 
held  that  reliance  on  a  common  mnor  tbt 
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ton  T.  Qreacen,  44  N.  J.  Eq.  443,  15  Atl. 
825;  Worden  v.  Searls,  121  U.  S.  14,  27, 
30  L.  ed.  853,  858,  7  Sup.  Ct.  Rep.  814. 

If  this  is  imprisonment  for  contempt  in 
failure  to  comply  with  the  final  decree,  it 
is  not  imprisonment  for  debt,  and  such  fail- 
ure is  properly  punishable  by  an  attach- 
ment for  contempt. 

Curtis  T.  Gordon,  62  Vt.  340,  20  Atl.  820 ; 
Van  Dyke  y.  Van  Dyke,  125  Ga.  491,  54  S. 
E.  637;  Gray  v.  Gray,  127  Ga.  345,  56  S. 
£.  438;  Atkinson  v.  Southern  R.  Co.  114 
Ga.  146,  65  L.R.A.  225,  39  S.  E.  888,  11 
Am.  Neg.  Rep.  32;  Andrew  v.  Andrew,  62 
Vt.  495,  20  Atl.  817;  Scott  v.  Scott,  80 
Kan.  489,  25  L.R.A.(N.S.)  132,  133  Am. 
St  Rep.  217,  103  Pac.  1005,  18  Ann.  Cas. 
564;  Cavenaugh  y.  Cavenaugh,  106  111.  App. 
209;  Shaffner  y.  Shaffner,  212  111.  492,  72 
N.  E.  447;  Re  Cave,  26  Wash.  213,  90  Am. 
St.  Rep.  736,  66  Pac.  425;  Davis  v.  Davis, 
29  App.  D.  C.  258,  9  L.R.A.(N.S.)  1071. 

Mr.  A.  T.  Hannett  also  for  appellee. 


Parker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  in  a 
contempt  proceeding.  The  appellant  has 
been  before  the  court  on  two  former  oc- 
casions. See  Re  Canavan,  17  N.  M.  100,  130 
Pac.  248,  and  Canavan  v.  Canavan,  17  N. 
M.  503,  131  Pac.  493.  The  facts  sufficiently 
appear  in  those  cases,  and  will  not  be  here 
repeated.  The  first  case  was  a  habeas  cor- 
pus proceeding  upon  a  partial  and  im- 
perfect record.  It  did  not  appear  from  the 
record  in  that  case  that  the  court  was 
without  jurisdiction,  and  we  held  that 
habeas  corpus  was  not  a  proper  remedy. 
In  the  second  case  we  refused  to  review 
the  judgment  in  the  contempt  proceeding, 
because  it  was  rendered  after  the  final  de- 
cree in  the  divorce  case,  and  was  consequent- 
ly not  reviewable  on  appeal  from  the  final 
decree.  In  this  case,  however,  the  ap- 
peal is  brought  directly  from  the  judg- 
ment   in    the    contempt    proceeding.      The 


an  injunction  had  been  dissolved  will  not 
excuse  its  breach  so  as  to  avoid  punish- 
ment for  contempt.  Morris  v.  Hill,  28  N.  J. 
Eq.  33.  And  see  Murad  v.  Thomas,  6  N.  Y. 
S.  R.  662. 

And  it  has  been  held  that  it  is  not  a 
defense  to  a  contempt  proceeding  for  viola- 
tion of  an  injunction  that  the  injunction 
has  been  vacated  by  a  judffe  who  had  no 
jurisdiction  to  do  so.  Koehler  v.  Farmers' 
k  D.  Nat.  Bank,  25  N.  Y.  S.  R.  222,  17  N. 
Y.  Civ.  Proc.  Rep.  307,  3  Silv.  Sup.  Ct. 
141,  6  N.  Y.  Supp.  470;  People  ex  rel. 
Gauffman  v.  Van  Buren,  63  Hun,  635,  44  N. 
Y.  S.  R.  820,  18  N.  Y.  Supp.  734. 

In  appeal  cases. 

As  to  effect  in  general  of  appeal  from 
njunction  upon  jurisdiction  of  trial  court 
;o  punish  for  contempt  for  its  violation,  see 
lote  to  Barnes  v.  Chicago  Typographical 
Jnion,  14  L.R.A.(N.S.)  1150. 

It  has  been  held  that  the  doing,  in  good 
aith,  of  an  act  in  violation  of  the  terms 
>f  a  temporary  injunction,  intervening  the 
lissolution  of  the  injunction  and  the  entry 
»f  an  appeal  with  supersedeas,  does  not 
onstitnte  contempt.  Smith  ▼.  Whitfield, 
8  Fla.  211,  20  So.  1012. 

But  a  different  rule  seems  to  apply  after 
n  appeal  has  been  perfected. 

Tlius,  in  Merrimack  River  Sav.  Bank  t. 
;iay  Center,  219  U.  S.  527,  55  L.  ed.  320, 
1  Sup.  Ct.  Rep.  295,  Ann.  Cas.  1912A,  513, 

wilful  violation  of  a  preliminary  injunc- 
ion  pending  an  appeal  to  the  United  States 
upreme  Court  from  a  decree  dismissing  the 
ill  and  discharging  such  injunction  was 
eld  in  and  of  itself  to  be  a  contempt  of 
le  jurisdiction  of  the  Supreme  Court. 

And  it  has  been  held  that  one  who  has 
?en  temporarily  enjoined  is  not  released 
om  punishment  for  contempt  of  a  viola- 
on  of  the  injunction,  by  affirmance  of  a 
1  L.R.A.(NJB.) 


decree  dismissing  the  bill  and  discharging 
the  injunction,  where  the  violation  takes 
place  after  the  affirmance,  but  before  the 
issuance  of  the  mandate,  as  in  such  case 
the  appeal  must  be  regarded  as  pending  un- 
til a  mandate  issues,  but  an  honest  belief 
that  there  was  no  reason  for  obeying  the 
injunction  after  such  affirmance  may  reduce 
the  pimishment.    Ibid. 

Of  course,  where  an  injunction  which 
has  been  dissolved  is  restored  or  continued 
during  appeal  from  the  decree,  violation  of 
the  injunction  pending  the  appeal  is  pun- 
ishable as  for  a  contempt.  Balkum  v.  Har- 
per, 50  Ala.  372;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Cleburne  Ice  ft  Cold  Storage  Co.  supra, 
provided  the  injunction  was  dissolved  for 
an  irregularity  or  for  want  of  equity;  Mer- 
rimack River  Sav.  Bank  ▼.  Clay  Center, 
supra.  And  one  who  violates  an  injunction 
which  has  been  dissolved,  after  appeal  and 
the  execution  of  a  supersedeas  bond  and 
service  thereof,  is  guilty  of  contempt  where 
the  service  of  the  order  of  supersedeas 
leaves  the  injunction  in  full  force.  Smith 
V.  Western  U.  Teleg.  Co.  83  Ky.  269;  Eliza- 
bethtown,  L.  k  B.  S.  R.  Ca  v.  Ashland  k 
C.  R.  Co.  94  Ky.  478,  22  S.  W.  855.  And 
the  same  is  true  where  the  appeal  from  the 
dissolution  of  the  injunction  is  with  super- 
sedeas bond  (State  ex  rel.  Carroll  ▼.  Camp- 
bell, 25  Mo.  App.  635),  or  a  "supersedeas 
appeal"  is  taken  from  the  order  dissolving 
an  injunction  (State  ex  rel.  Barthet  v. 
Houston,  37  La.  Ann.  852). 

But  it  has  been  held  that  an  order  stay- 
inff  the  proceedings  under  an  order  dis- 
solving the  injunction  restraining  the  tak- 
inff  of  certain  property  under  a  certain 
judgment  until  a  decision  be  had  on  an 
appeal  from  the  order  of  dissolution  did 
not  revive  the  injunction  so  as  to  make  a 
taking  of  the  property  punishable  as  a  con- 
tempt.   Weeks  v.  Smith,  3  Abb.  Pr.  211. 

G.  J.  C. 
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question  now  ia  as  to  whether  the  judg- 
ment in  the  contempt  proceeding  was  erro- 
neous. 

Counsel  for  appellant  relied  upon  several 
propositions,  two  of  which  only  will  be  con- 
sidered. 

1.  It  is  first  asserted  that  the  alleged 
contempt  is  a  civil  contempt.  This  was 
practically  assumed  in  Canavan  v.  Cana- 
van,  supra,  and  is  now  so  decided.  Counsel 
have  alleged,  in  support  of  this  conclusion: 
First.  That  all  of  the  affidavits,  motions, 
and  orders  of  the  court  in  the  contempt 
proceeding  are  entitled  and  filed  in  the 
original  divorce  proceeding.  While  this 
fact  may  not  always  be  controlling,  it  is 
always  a  strong  circumstance  tending  to 
show  that  the  proceeding  is  civil,  and  not 
criminal.  Second.  Coimsel  urge  that  the 
form  of  the  prayer  of  the  plaintiff,  to  the 
effect  that  the  court  commit  appellant  to 
jail  until  he  turns  over  the  $19,000  decreed 
to  the  plaintiff,  is  controlling.  This  fact 
we  deem  of  the  highest  importance  and 
determinative  of  the  character  of  the  pro- 
ceeding. Third.  Counsel  suggests  that  the 
judgment  in  contempt  itself,  in  adjudging 
costs  to  the  plaintiff,  characterizes  the  pro- 
ceeding as  civil.  It  must  be  apparent  that, 
if  the  proceeding  were  criminal,  no  costs 
could  be  awarded  the  plaintiff.  Costs  in 
such  a  case  would  go  into  the  public  treas- 
ury. Fourth.  Counsel  urges  that  the  coer- 
cive nature  of  the  judgment  itself  fixes  the 
character  of  the  proceeding.  It  clearly  ap- 
pears from  the  judgment  that  the  object 
sought  to  be  attained  thereby  was  to  secure 
the  payment  of  the  decree  to  the  plaintiff. 
With  all  of  these  suggestions  we  agree,  and 
they  are  undoubtedly  the  law  on  the  sub- 
ject. Gompers  v.  Buck's  Stove  &  Range  Co. 
221  U.  S.  418,  65  L.  ed.  797,  34  L.R.A. 
(N.S.)   874,  31  Sup.  Ct.  Rep.  492. 

Our  own  territorial  court  has  pointed 
out  the  true  rule  on  this  subject  in  Costilla 
Land  k  Invest.  Co.  v.  Allen,  16  N.  M.  628, 
110  Pac.  847,  where  it  is  said:  "The  border 
line  between  what  may  be  termed  civil  and 
what  criminal  contempt  is,  as  has  been 
pointed  out  by  many  authorities,  exceed- 
ingly indistinct  and  narrow,  leaving  it  often 
a  question  of  extreme  refinement  as  to 
whether  the  act  was  one  or  the  other.  Of 
course  all  judgments  for  contempt  are  in  a 
sense  punitive,  since  the  sentence  imposed, 
even  if  simply  to  preserve  private  rights, 
and  even  if  the  so-called  fine  go  to  the 
litigant  purely  by  way  of  reimbursement, 
has  the  effect  to  punish  the  recalcitrant,  and 
to  declare  the  purpose  of  the  court  that  its 
orders  shall  not  be  trifled  with.  The  au- 
thorities, however,  draw  a  distinction  be- 
tween those  contempts  where  the  protection 
of  the  court  and  a  vindication  of  its  dignity 
61  L.R.A.(N.S.) 


are  the  main  objects  of  the  prooseduig 
and  those  where  a  more  effeetivc  rencdj 
to  private  litigants  is,  after  ail,  the  par- 
pose  of  what  is  dMie." 

2.  Counsel  for  appellant  take  the  seeoad 
position  as  follows:  The  in j miction,  Kr 
the  alleged  violation  of  which  appellant  vu 
committed,  was  a  preliminary  injunetioa. 
and  was  merged  into  or  dissolved  by  u-. 
final  decree  of  divorce  which  made  no  ref- 
erence to  the  same;  this  being  true,  h  ii 
asserted  there  remains  no  power  in  the  €<9\ti 
to  punish  for  civil  contempt  after  mtr;'; 
or  dissolution  of  the  injunction,  erec  : 
the  same  was  in  fact  violated  while  it  va* 
in  force. 

The  first  half  of  the  proposition  Ee:so£  *>. 
be   well   established,   and   to    be   uniformh 
recognized.    Thus  Mr.  High  states  the  rui« 
as  follows:     "But,  when  the  injunction  it 
merely    ancillary    to    the    principal    rebel 
sought  and  is  in  terms  granted  until  fnrtber 
order  of  the  court,  it  is  regarded  as  abro- 
gated by  the  final  judgment  of  the  court 
granting  the  principal  relief  sought  by  tLe 
action   and   making  no   provision   for  cos- 
tinuing    the    injunction."     High,    Inj.   4th 
ed.  §  1603.    See  also  22  Cyc.  981,  where  is 
is  said:     *'The  entry   of  a  final  decree  ii 
the  injunction  suit  renders  a  temporary  in- 
junction ineffective."     See  also  Sweeney  r. 
Hanley,  61  C.  C.  A.  165,  126  Fed.  99,  where- 
in it  is  said:     "It  will  be  noticed  that  by 
this  final  decree  the  injunction  theretofore 
granted  was  not  continued  in  force.    Upcc 
the  entry  of  the  final  decree  the  temporsjy 
injunction    came   to   an    end.      Gardner  t. 
Gardner,  87  N.  Y.  14;  Eurdca  ConsoL  Mis. 
Co.   V.   Richmond  Mim   Co.   6   Sawy.  121, 
Fed.   Cas.   No.   4,649;    10   Enc   PL  k  Pr. 
1029;    BufBngton  v.  Harvey,  95  U.  &  ^. 
24  L.  ed.  381.    A  motion  was  tfubeeqaoit^ 
made  on  behalf  of  the  defendants  to  tbe 
suit  for  an  order  dissolving  the  prelimisuy 
injunction,  which  motion   the  court  lelov 
denied.     Whether  or  not  it  was  the  real 
reason  for  that  action  of  the  court,  it  if 
a  sufficient  reason  therefore  that  no  inch 
injunction   was   then   in   force;    it  haTis; 
come  to  an  end  by  the  entry  of  the  fitil 
decree  in  the  cause,  making  no  prorisioD 
for  any  injunction." 

This  must  be  so.  The  final  decree  alwiyi 
represents  the  determination  of  the  court 
upon  all  the  issues  between  parties,  milee 
some  of  them  are  expressly  reserred  or  ex- 
cepted therefrom.  It  must  of  neoesntv  re- 
quire some  special  reservatiooy  exeeptioa. 
or  continuance  of  the  court  to  preserre  ta 
anterior  ancillary  order  in  the  form  of  u 
injunction  issued  for  the  purpoee  of  pr^ 
serving  the  status  of  property  pewrfesfe  ti*t. 

The  second  half  of  the  propoeitlon  is  of 
'  OMre  diifieulty.    On  .principle  it  wool4  teen 
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that  a  party  to  aa  equity  proceeding,  who 
has  been  enjoined  from  removing  the  estate 
which  is  the  subject  of  litigation,  from  the 
jurisdiction,  and  who  has  violated  the  in- 
junction, and  who  has  thereby  defeated  his 
antagonist  from  collecting  the  amount  of 
the  decree  which  has  been  awarded  against 
him,  certainly  should  be  punishable  by  the 
coercive  remedy  of  a  proceeding  as  for  a 
civil  contempt,  until  he  shall  pay  the  judg- 
ment. One's  sense  of  right  and  wrong  would 
seem  to  sanction  the  proposition.  But,  when 
examined  more  carefully,  it  would  seem  not 
to  be  sound.  It  is  to  be  remembered  that 
an  injunction  is  a  rule  of  conduct  merely 
imposed,  for  the  time  being,  upon  a  litigant 
by  the  properly  constituted  authority.  But 
for  the  injunction  the  acts  against  which  it 
is  directed  may  be  lawfully  performed.  If 
the  litigant  violates  the  injunction  during 
its  existence,  he  may  be  punished  as  for 
civil  or  criminal  contempt,  or  both.  But, 
if  the  injunction  be  dissolved,  what  was 
unlawful  when  it  was  in  force,  because  pro- 
hibited by  it,  becomes  lawful,  and  no  basis 
remains  upon  which  to  predicate  a  proceed- 
ing in  contempt.  The  principle  runs  through 
other  branches  of  the  law.  For  instance,  if 
a  statute  prohibits  the  doing  of  any  given 
act,  the  citizen  may  be  punished  for  doing 
it  so  long  as  the  statute  remains  in  force. 
But  if  the  statute  be  repealed,  and  the  legis- 
lature fails  to  provide  that  the  statute  shall 
remain  in  force  as  to  all  prior  violations 
of  the  act,  that  which  was  unlawful  has 
become  lawful,  and  no  prosecutions  can  be 
had.  While  the  criminal  in  morals  is  still 
a  criminal,  in  legal  contemplation  the  law 
has  released  him  from  his  criminality.  Just 
BO  with  injimctions.  A  person  violating  an 
injunction  and  thereby  defrauding  his  ad- 
versary of  the  fruits  of  his  cause  of  action 
is  still  guilty  in  morals,  but  in  legal  con- 
templation the  law  has  discharged  him  of 
his  offense. 

A  different  principle  would  seem  to  gov- 
ern in  case  of  criminal  contempt,  but  we 
will  not  discuss  the  same;  it  not  being  in- 
volved. In  actions  for  civil  contempt  the 
duty  commanded  by  the  injunction  no  longer 
exists  after  the  dissolution.  In  order  to 
punish  for  a  civil  contempt,  it  would  seem 
that  there  must  be  a  present  rule  of  con- 
duct subsisting  and  in  force,  together  with 
the  acts  violating  the  same. 

Comparatively  little  satisfactory  author- 
ity is  to  be  foimd  on  the  subject.  It  is  said 
in  Spelling  on  Injunctions  &  Extraordinary 
Legal  Remedies,  §  1129,  that  this  is  the 
correct  mle,  and  he  cites  one  case,  that  of 
Moat  ▼.  Holbein,  2  Edw.  Ch.  188.  The 
opinion  is  by  the  vice  chancellor,  and  is  not 
at  all  satisfactory  jn  its  discussion  of  the 
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proposition,  but  it  seems  to  be  the  earliest 
case  to  be  found. 

In  Peck  V.  Yorks,  32  How.  Pr.  408,  the 
same  doctrine  is  announced,  and  a  very 
well-considered  opinion  is  rendered  by  the 
court,  in  which  it  is  said:  "An  injunction, 
which  is  but  an  order  of  the  court,  can 
have  no  more  force  or  extended  operation 
after  it  is  set  aside  or  modified  than  a  stat- 
ute repealed  or  modified,  in  regard  to  acts 
previously  done.  In  either  case,  the  rule 
being  abolished,  the  infraction  of  it  is 
abolished  also,  and  nothing  remains  on 
which  a  conviction  can  be  based."  See  also 
Taber  v.  Manhattan  R.  Co.  14  Misc.  189,  35 
N.  Y.  Supp.  4G5,  to  the  same  effect. 

In  Gompers  v.  Buck's  Stove  ft  Range  Co. 
supra,  while  the  exact  point  was  not  in- 
volved which  is  involved  here,  a  similar 
proposition  was  involved,  and  the  court  held 
that,  by  reason  of  the  settlement  of  the 
main  case,  the  ancillary  proceedings  by  way 
of  injunction  had  come  to  an  end,  and  that 
therefore  no  proceedings  for  civil  contempt 
could  be  maintained. 

We  therefore  hold  that  the  proceeding  in 
this  case,  being  a  proceeding  as  for  civil 
contempt)  and  being  a  proceeding  for  a 
violation  of  a  preliminary  injunction  after 
the  same  had  been  merged  and  dissolved, 
and  for  acts  alleged  to  have  been  committed 
prior  to  its  dissolution,  is  not  maintainable. 

It  follows,  from  what  has  been  said,  that 
the  judgment  of  the  court  below  is  erro« 
neous,  and  the  same  will  be  reversed,  and 
the  cause  remanded  to  the  district  court, 
with  directions  to  proceed  in  accordance 
with  this  opinion. 

Roberta,  Ch.  J.,  and  Hanntt,  J.,  eoncur. 


NORTH  CAROIilNA   StTPKBMB 
COURT. 

M.  F.  TEETER,  Appt, 

V. 

HORNER  MILITARY  SCHOOL. 

(166  N.  C.  564,  81  S.  E.  767.) 

School  —  expulsion  of  pnpll  —  reten- 
tion of  tnitlon. 

A  private  school  the  catalogue  of  which 
makes  the  tuition  payable  in  advance,  and 
provides  that  pupils  may  be  expelled  for 
breach  of  discipline,  may,  upon  expelling  a 
pupil  for  breach  of  reasonable  regulations. 

Note.  —  Expulsion  or  tiHthdravoal  from 
school  aa  affecttng  tuition  fee. 

As  to  the  right  to  exclude,  suspend,  or 
expel  pupils  from  school  for  misconduct  of 
pupil  or  parent,  see  note  to  Board  of  Edu- 
cation ▼.  Purse,  41  L.R.A,  593. 
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not  only  retain  the  tuition  actually  paid, 
but  compel  payment  of  the  portion  due  and 
not  paid  when  the  expulsion  occurred. 

(May  13,  1014.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  Cabarrus  Coun- 
ty setting  aside  a  verdict  in  his  favor  and 
granting  a  new  trial  in  an  action  brought 
to  recover  money  paid  by  him  for  the  tui- 
tion and  expenses  of  his  son  at  defendant's 
schooL     Affirmed. 

Statement  by  Walker,  J.: 

This  action  was  brought  to  recover  $70, 
money  paid  by  the  plaintiff  to  the  defend- 
ant for   the  tuition   and  expenses   of  his 


son  at  the  latter's  school.  The  boy 
entered  January  1,  1913,  for  the  remainda 
of  that  scholastic  year,  and  returned  io: 
the  fall  term,  1913,  the  Ist  of  September. 
Defendant,  early  in  September,  eent  a  bill 
for  the  whole  amount  of  tuition  and  ex- 
penses for  the  term,  to  wit,  $185.  Plain- 
tiff paid  $90,  and  failed  to  pay  the  baUsee 
due.  The  boy  was  expelled  for  repeated 
misconduct  and  violation  of  the  rales  asd 
regulations  oi  the  school,  about  Octobo*  I, 
1913.  This  suit  was  brought  to  recover  the 
amount  thus  paid.  Defendant  denied  la- 
bility, and  set  up  a  oounterclaim  for  bal- 
ance of  the  bill,  less  some  deductions,  which 
was  $80.56,  alleging,  and  Mr.  J.  C.  Homer, 
principal  of  the  school,  testifying,  that  it 
was  all  payable  in  advance.     Plaintiff  tes- 


General  rules. 

A  contract  for  schooling  for  any  specified 
period  of  time  being  entire  (see  36  Cyc. 
816),  it  seems  to  be  well  settled  that,  if. 
during  the  term  of  the  contract,  a  pupil  is 
properly  expelled  for  misconduct,  or  un- 
necessarily withdraws  from  the  school, 
without  any  fault  on  the  part  of  the  pro- 
prietor or  master,  or  anyone  connected  with 
the  school,  the  school  is  entitled  to  the 
whole  consideration  for  the  entire  period, 
and  may  recover  any  portion  thereof  re- 
maining unpaid;  and  the  other  party  to  the 
contract  may  not  recover  back  any  part  of 
the  consideration  paid  in  advance  for  such 
period. 

Thus,  a  parent  whose  son  was  properly 
expelled  from  a  military  school  for  hazing, 
about  thirty  days  after  the  beginning  of  a 
term,  cannot  recover  any  portion  of  a  sum 
which  he  paid  in  advance,  at  the  beginning 
of  the  term,  upon  the  tuition  fee.  Ken- 
tucky Military  Institute  v.  Bramblet,  158 
Ky.  205,  164  S.  W.  808. 

And  a  father  who  entered  his  son  as  a 
cadet  in  a  military  academy,  under  a  con- 
tract providing  that  no  money  would  be 
refunded  in  case  the  cadet  was  dismissed, 
cannot,  upon  the  dismissal  of  his  son  from 
the  academy,  two  months  after  entrance, 
recover  any  portion  of  the  sum  paid  by 
him  in  advance  for  board,  room,  tuition, 
etc., — ^being  the  portion  of  the  annual 
charge  payable  on  entrance, — unless  the  ac- 
tion of  the  superintendent  of  the  academy 
in  dismissing  tiie  cadet  was  so  unreasonable 
or  oppressive  as  to  warrant  the  conclusion 
that  he  acted  maliciously,  unfairly,  or  from 
some  improper  motive.  Manson  v.  Culver 
Military  Academy,  141  111.  App.  250. 

So,  a  father  who  contracted  with  the 
teacher  of  a  private  school  for  the  board 
and  tuition  of  his  son,  and  paid  in  ad- 
vance one  half  of  the  yearly  charges  at  the 
beginning  of  each  half  year, — the  rules  and 
catalogue  of  the  school,  furnished  to  the 
father,  providing,  to  his  knowledge,  that  no 
engagements  were  made  for  less  than  the 
school  year,  and  that  all  payments  were 
forfeited  in  case  of  expulsion, — cannot  re- 
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cover,  upon  the  expulsion  of  his  son  for 
good  cause,  soon  after  the  beginning  of  ikt 
second  half  year,  any  part  of  the  payment 
made  in  advance  for  that  half  year.  '  Fe^- 
man  v.  Seeley,  —  Tex.  Civ.  App.  — ^  3^f 
S.  W.  268. 

And  one  who  entered  a  school  and  paid 
in  advance  a  tuition  fee,  in  consideratios 
of  which  the  proprietor  of  the  school  agreeil 
to  give  him  instruction  until  he  shouKJ 
be  qualified  to  pass  certain  exami nations, 
cannot,  upon  being  suspended  from  th« 
school  for  improper  and  insubordinate  con- 
duct, recover  any  portion  of  the  fee  paid 
Kabus  V.  Seftner,  34  Misc.  638,  69  K.  Y. 
Supp.  983. 

Where  a  mother  placed  her  daughter  as  s 
pupil  in  a  boarding  school  for  the   school 
year,  under  a  contract  which,  as  contended 
by  the  school  and  as  correctly   construed, 
gave  the  officers  of  the  school  absolute  dis- 
cretion to  determine  when  a  pupil  should 
be  permitted  to  be  absent;  and  the  mother, 
at   the   end   of   six   weeks,  and    after   her 
daughter  had  already  been  allowed  to  spend 
three  Sundays  with  her  since  entering  Uk 
school,   took   her   daughter   away    for   two 
days  without  the  permission  of  the  school 
officers,  whereupon   they   refused   to    allow 
the  daughter  to  remain  longer  in  the  school 
unless  the  mother  would  accept  their  con- 
struction   of    the    contract,    above    stated, 
with  reference  to  absences;  and  the  mother 
refused  to  accept  this  construction  and  took 
her    daughter    away,-r-she    cannot    recover 
any  of  the  money  which  she  advanced,  under 
the     contract,  for  a  half-year's  board  and 
tuition  for  her  daughter,  with  the  provision 
that  no  deduction  should  be  made  for  ab- 
sence, except  in  case  of  protracted  illness. 
Curry  ▼.  Lasell  Seminary  Co.  168  Mass.  7, 
46  N.  E.  1 10. 

And  a  schoolmaster  is  entitled  to  recover 
from  the  father  of  a  pupil  the  entire  amount 
of  a  quarter's  school  fees  in  respect  of  the 
son,  which  amount  was  payable  in  advance 
at  the  beginning  of  the  quarter,  where, 
about  three  weeks  after  the  beginning  of 
the  quarter,  the  father  insisted  on  keeping 
his  son  home  over  night,  in  known  viola- 
tion of  one  of  the  rules  of  the  school  and  in 
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tified:  "When  I  received  the  bill  for  a  half 
year's  payment,  I  knew  the  money  would 
be  forfeited  on  expulsion."  Mr.  Horner  tes- 
tified: "On  page  11  of  the  catalogue,  on 
Character,  I  iind:  'We  do  not  want  vicious 
or  habitually  insubordinate  boys,  and  if 
such  succeed  in  entering  they  will  be  dis- 
missed. Applicants  are  accepted  with  the 
express  understanding  that  they  will  sub- 
mit to  our  authority  in  every  respect.  A 
boy  whose  conduct  is  hurtful  to  the  scholar- 
ship and  morals  of  his  associates  will  be 
expelled.  The  discipline  is  not  severe,  but 
firm  and  decided,  and  no  boy  will  be  re- 
tained who  docs  not  cheerfully  comply  with 
the  rules  and  regulations,  or  whose  influ- 
ence is  known  to  be  injurious  to  the  morals 
and  scholarship  of  his  fellows.     The  free- 


dom of  college  life  is  not  given,  but  the 
aim  of  our  discipline  is  to  teach  a  boy  to 
be  self-governed.  The  discipline  at  Horner's 
appeals  to  a  boy's  sense  of  manliness,  and 
teaches  him,  first,  self-control  and  obedi- 
ence to  order,  and  in  turn  to  control  and 
command  others.  Any  cadet  who  shall  dis- 
obey a  command  of  the  principal,  or  of  any 
professor,  instructor,  or  other  superior  of- 
ficer, or  behave  himself  in  a  refractory  or 
disrespectful  manner,  shall  be  expelled,  or 
otherwise  punished.'  In  general,  these  rules 
have  been  required  to  be  kept  hanging  in 
the  rooms.  In  the  conduct  of  our  school  we 
enforce  our  rules  in  the  catalogue  as  to  pay- 
ments to  be  made  in  advance.  I  suppose 
for  fifteen  or  twenty  years  I  have  been  col- 
lecting a  half  year  in  advance.     That  was 


spite  of  the  master's  objection,  whereupon 
the  master  properly  refused  to  receive  the 
pupil  back  into  the  school.  Price  v.  Wil- 
kins,  58  L.  T.  N.  S.  680. 

So,  where  a  child  had  been  placed  in  a 
day  school  as  a  boarder,  and  tne  master's 
charges  for  him  had  always  been  paid 
quarterly,  and  the  child  was  "taken  ill  four 
days  after  the  beginning  of  a  quarter  and 
properly  sent  home  by  the  master  for  his 
recovery,  and  was  never  sent  back,  or  any 
intention  manifested  to  put  an  end  to  the 
contract, — although  the  child  was  the  only 
boarder  the  master  had,  and  there  was  no 
express  contract  by  the  quarter, — the  mas- 
ter is  entitled  to  recover  his  charges  for 
the  whole  quarter.  Collins  v.  Price,  6 
Bing.  132,  6  L.  J.  C.  P.  244,  2  Moore  &  P. 
233,  30  Revised  Rep.  542. 

And  where  the  terms  of  a  school  stipulate 
that  "a  quarter's  notice  is  required  to  be 
given  before  the  removal  of  any  young 
gentlemen  from  school,  or  to  pay  for  a 
quarter,"  and  a  .scholar  is  removed  without 
notice,  the  master  is  entitled  to  recover 
pay  for  an  additional  quarter  after  his 
leavine,  as  for  the  things  already  actually 
furnished.  Eardley  v.  Price,  2  Bos.  &  P. 
N.  R.  333,  9  Revised  Rep.  654. 

Likewise,  where  a  father,  having  applied 
for  the  admission  of  his  sons  into  a  select 
school,  received  from  the  proprietors  and 
managers  thereof  a  favorable  answer  and  a 
L'opy  of  the  regulations  of  the  school,  which 
provided  for  a  certain  charge  per  session  in 
advance,  and  that  ''when  the  place  is  en- 
;:^a«red,  the  session's  charge  is  considered  due, 
unless  the  boy  be  prevented  from  coming 
by  the  act  of  God;"  and  the  father  there- 
iiftor  wrote  that  he  gladly  availed  himself 
;)f  the  opportunity  of  handing  over  his  bovs 
bo  the  principal  of  the  school, — the  proprie- 
tors or  managers  of  the  school  are  entitled 
:o  recover  from  the  father  the  session's 
:harge  for  the  boys,  although  the  father  did 
lot  send  them  to  this  school,  at  all,  but  to 
mother  one,  without  notice  to  the  proprie- 
:or8  of  the  first.  Bingham  v.  Richardson, 
JO  N.   C.    (1  Winst.  L.)    215. 

And  where  a  student  entered  into  a  con- 
:ract  with  a  corporation  conducting  a  cor- 
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respondence  school,  to  take  one  of  its 
courses  of  instruction,  for  which  he  was  to 
pay  a  certain  sum  in  monthly  payments, 
but  he  never  entered  upon  the  studies,  al- 
though the  books  and  papers  necessary  for 
that  purpose  were  sent  to  him  by  the  com- 
pany, and,  after  continuing  the  monthly 
payments  for  some  time,  he  ceased  to  make 
them,  and  subsequently  notified  the  aeent 
of  the  company  that  he  did  not  intend  to 
carry  out  the  contract, — ^the  company  is 
entitled  to  recover  from  him  the  unpaid 
balance  of  the  contract  price  for  the  course. 
International  Text-Book  Co.  v.  Martin,  92 
Neb.  430,  138  N.  W.  582,  on  earlier  appeal, 
82  Neb.  403,  117  N.  W.  994. 

Where  a  father  and  guardian  entered  his 
son  and  his  ward  in  a  school,  the  rules  of 
which  provided  that  payment  for  board  and 
tuition  must  be  made  quarterly  in  advance 
and  that  no  money  would  be  returned  in 
case  of  dismissal  for  bad  conduct,  but  tlierc 
was  no  stipulation  in  the  contract  that  the 
father  and  guardian  should  be  liable,  in 
case  of  such  dismissal,  for  the  whole  ses- 
sion, or  for  the  scholastic  year,  and  the 
boys  were  expelled  for  good  cause,  during 
the  first  quarter, — the  school  is  entitled  to 
recover  the  amount  payable  in  advance  for 
the  first  quarter,  the  nonpayment  of  which, 
when  the  boys  entered  the  school,  was  owing 
to  the  indulgence,  and  not  the  fault,  of  the 
school  olBcers;  but  it  cannot  recover  its 
charges  for  the  whole  session  or  the  whole 
scholastic  year.  Horner  School  v.  Wescott, 
124  N.  C.  518,  32  S.  E.  885. 

So,  where  a  father  entered  his  daughter 
as  a  resident  pupil  in  a  school  at  which 
one  half  of  the  yearly  tuition  fee  was  pay- 
able in  advance,  but  did  not,  either  ex- 
pressly or  impliedly,  contract  for  tht 
entire  year  at  a  certain  charge,  without  de- 
duction for  absence  or  withdrawal,  and  th« 
daughter,  after  remaining  a  short  time  in 
the  school,  was  withdrawn  on  account  ol 
sickness,  the  school  cannot  recover  from  the 
father  the  whole  of  the  yearly  tuition  fe^ 
but  only  the  amount  which  was  payable 
in  advance.  Hartridge  School  v.  Riordan, 
112  N.  Y.  Supp.  1089.  In  this  case,  a  judg- 
ment in  favor  of  the  school  for  the  half 
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stated  in  the  catalogue.  About  ten  years 
ago  we  changed  the  catalogue,  and  since 
that  time  we  enforce  the  rule.  I  consider 
that  the  strongest  discipline  in  the  school 
is  for  a  boy  to  have  his  money  forfeited. 
It  is  a  strong  discipline  over  him.  I  have 
enforced  the  rule  rigidly  when  a  boy  is 
expelled,  that  there  is  no  deduction.  We 
have  always  done  that."  He  further  tes- 
tified that  the  boy  had  often  committed 
serious  offenses,  when  he  notified  him  if 
they  continued  he  would  be  expelled.  "This 
was  done  at  regular  roll  call  in  the  prcjsence 
of  the  students  or  cadets,  but  I  made  no 
good  impression  upon  him,  as  he  repeated 
them  afterwards  and  ran  his  demerits  up 
from  100  to  150.  When  demerits  ran  to 
100,  we  could  either  whip  or  expel.  The 
boy  had  been  whipped  once."  He  was  ex- 
pelled for  excessive  demerits, — violation  of 
the  rules.  He  smoked,  he  visited,  left  his 
room  when  he  was  required  to  be  in  it; 
when    required    Ib    there    to    prepare    his 


lessons,  he  would  slip  out;  also  f« 
throwing  in  the  assembly  haU,  which  is 
a  serious  offense.  These  acts  were 
against  our  rules.  In  ordinary  pnetitt 
there  is  no  fixed  amount  of  demerita  nxtil 
a  student  is  notified.  I  spoke  to  the  boj 
about  this  matter  before  his  demerits  were 
going  up  so  rapidly,  but  he  disregarded  &1: 
of  it.  I  thought  his  conduct  was  demonJii- 
ing.  He  wasn't  preparing  his  lessons.  I 
expelled  him  in  the  regular  course  of  my 
school  the  same  as  I  have  done  many  tiian 
before.  The  bill  as  sent  Mr.  Teeter  is 
September,  1913,  was  for  a  half  year  pay- 
ment for  the  fall  term.  lYhen  Jsnturr 
came  around  the  bill  was  for  the  £{<nr^ 
term.''  The  witness  also  stated  whr  tk- 
school  was  compelled  to  charge  for  the  foE 
term  in  advance,  which  was  that  '^thej  kii 
to  make  a  very  large  outlay  in  the  begis 
ning  for  supplies  and  pay  eash  for  tfa'c 
the  amount  being  about  $10,000.  Ib«f« 
was    much    testimony    to    corroborate  t'r 


yearly  fee,  payable  in  advance,  was  afiirmed, 
— ^the  only  contention,  however,  being  on 
the  part  of  the  school,  that  it  was  entitled 
to  the  fee  for  the  whole  year,  which  was 
denied  by  the  court. 

And  where  a  parent,  upon  his  son's  en- 
tering a  military  school  at  the  beginning  of 
a  term,  paid  in  advance  about  one  half  of 
the  tuition  for  the  term,  and,  about  thirty 
days  after  the  term  began,  the  boy  was  ex- 
pelled for  hazing,  the  master  cannot,  in 
the  absence  of  proof  of  the  terms  of  the 
contract  as  to  the  time  of  payment  of  the 
tuition  for  the  term,  recover  the  balance 
of  such  tuition,  on  a  counterclaim  in  an 
action  by  the  parent  to  recover  the  amount 
which  he  paid  in  advance.  Kentucky  Mili- 
tarylnstitute  y.  Bramblet,  158  Ky.  206, 164 
8.  W.  808. 

Special  contracts. 

Where,  although  a  school  catalogue  states 
that  ''pupils  by  their  presence  in  the  school 
are  registered  for  the  full  school  year," 
and  that  "no  abatement  is  made  from  these 
terms  for  any  reason  other  than  that  of 
illness,"  etc.,  a  pupil  was  expressly  re- 
ceived on  trial  for  the  purpose  of  testing 
his  capacity  to  meet  the  requirements  of 
the  school,  and  his  parent's  attention  was 
not  called  to  the  catalogue  regulations,  and 
he  never  agreed  to  be  bound  thereby,  but 
did  pay  in  advance  the  required  tuition  fee 
and  expenses  for  one  half  of  the  year;  and, 
about  five  weeks  after  the  beginning  of 
the  year,  the  oral  contract  actually  made 
between  the  parties  was  terminated  by  the 
serious  illness  of  the  boy,  manifestei  by 
epileptic  convulsions,  which  disqualified 
him  from  remaining  in  the  school,  and  on 
account  of  which  his  removal  was  requested 
by  the  manager, — the  school  is  entitled  only 
to  a  proportional  part  of  the  sum  charged 
for  a  full  year,  as  compensation  for  the 
time  during  which  the  boy  was  a  pupil  of 
51  L.R.A.(NJS.) 


the  school,  and  the  parent  is  entitled  t? 
recover  the  balance  of  the  amount  ptid  i: 
advance.  Chapin  v.  Little  Blue  School,  Hi 
Me.  415,  86  AtL  838. 

And  the  principal  of  a  school  who  cc::- 
tracted  with  a  father  to  receive  the  Utt«T'* 
son  into  his  family  and  as  a  pupil  in  hi* 
school,  during  a  certain  term;  to  instmr: 
the    boy    in    the    learning    and    knowleds* 
taught  at  the  school;  protect  him  and  pr> 
vide  for  his  physical  wanta;    and  at  thf 
same  time  be  Uie  constant  companion  of  hi« 
studies  and  recreations,  in  the  home  circk 
— cannot,   after  he  has  refused  to  t^m 
the  boy  back  at  his  father's  request,  tft*-: 
the  boy  had  left  the  home  and  school  wits 
out  the  knowledge  and  against  the  wiL  ct 
his   father,   recover   on   a   note  which  tb; 
father  gave  for  the  amount  of  the  coiuid^ri 
tion  for  the  contract,  which   amount  n* 
payable    in    advance,    but    for    which  tb^ 
principal   accepted   the   note   for  the  to^ 
venience  of  the  father.     Starr  v.  Llftch  il 
40  Barb.  641.    The  court  said:    "To  entitjc 
him  to  that  remuneration  he  mast  fa>rt 
the  contract  on  his  part.     He  cannot^  fcr 
some  actual  or  supposed  transgression  of  tv 
boy,    withdraw    his    care    and    protectioa. 
deny  him  the  shelter  and  comfort  of  Iti^ 
house,   and   under    the    name   or  form  of 
punishment  leave  him   a  wanderer  in  the 
public  streets,  without  the  mesas  of  sub- 
sistence.    Such  a  mode  of   puniahmect  ii 
neither  reasonable  nor  usual;  for  in  dset 
cases  it  would  expose  the  health  ss  w«ll » 
the  morals  of  the  pupil  to  certain  dMtn^ 
tion.    It  is  subversive  of  the  ends  and  pur- 
poses of  the  contract;   because  under  pr^ 
tense  of  infiicting  a  salutary  pnniahmcB; 
for  the  reformation  of  the  offender,  it  rv- 
leases  and  relieves  the  person  prescribing  ^ 
for  the  time  being,  from  his  duties  and  obli- 
gations under  the  contract.    In  the  tbeeiM 
of  express  stipulations  to  that  effect  in  th« 
contract,  we  think  the  plaintiff  could  not  u 
a  punishment  for  a  transgression  of  the  relei 
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witness.    Plaintiff  testified  that  he  did  not 
see  the  catalogue.    He  did  not  say  that  it 
was  not  mailed  to  him  and  received  at  his 
home,  but  denied  merely  that  he  had  seen 
it,  although  there  was  circumstantial  evi- 
dence that  it  had  reached  him,  and  he  had 
the  opportunity  to  read  it.     ''I  never  laid 
my  eyes  on  this  catalogue  to   my   knowl- 
edge.   It  might  have  come  in  the  mail  to 
my  home.    The  family  might  have  brought 
it  down,  and  I  might  have  looked  at  it  and 
thought  it  was  some  old  circular  and  de- 
stroyed it.     I  usually  do  so.     I  never  did 
read  it.     When  I   received  the  bill  for  a 
half  year's  payment,  I  knew  money  would 
be  forfeited  on  expulsion."    He  also  stated 
that  he  was   not  notified  by   Mr.   Horner 
that  the  money  would  be  forfeited  if  his 
son  misbehaved,  nor  did  he  agree  that  the 
money  should  be  retained  if  the  boy  was 
expelled.     Under  the  charge  of  the  court, 
there  was  a  verdict  for  the  plaintiff,  which 
the   judge   set    aside    upon    the    following 


grounds:  (1)  That  he  had  refused  the  de- 
fendant's sixth  prayer  for  instructions  as 
follows:  '*If  the  jury  believe  the  evidence, 
they  should  answer  the  first  issue,  *Noth- 
ing,'  and  the  second  issue  for  the  half  an- 
nual charges  for  board,  tuition,  etc.,  less 
the  $90  paid  by  the  plaintiff,  to  wit,*$80.56." 
(2)  That  he  erred  in  leaving  it  to  the 
jury  to  determine  "whether  or  not  there 
was  malice  or  viciousness  on  the  part  of 
defendant,  and  whether  it  was  prompted  by 
some  other  purpose  than  the  enforcement  of 
the  regulations  and  good  government  of  tiie 
school  in  expelling  the  boy  of  the  plaintiff. 
There  being  no  evidence  as  to  what  were 
the  rules  and  regulations  of  the  defendant 
and  its  motives  for  expelling  the  boy  of  the 
plaintiff  for  violation  of  the  same,  other 
than  testified  to  by  defendant's  witnesses 
and  the  catalogue  and  cadet  regulations  of 
the  defendant's  school  introduced  by  de- 
fendant, the  court  is  of  the  opinion,  upon 
the  undisputed  facts,  that  said  rules  and 


of  his  school  or  the  order  of  his  family, 
actually  ascertained,  expel  the  pupil  from 
the  shelter  and  protection  of  his  house,  or 
refuse  to  receive  him  back  at  his  father's 
request,  after  he  had  voluntarily  left,  and 
still  claim  the  compensation  stipulated  in 
the  contract.  .  .  .  It  is  no  answer  to 
the  evil  and  inevitable  consequences  to  re- 
sult from  the  right  which  the  plaintiff 
claims  to  exercise,  to  say  that  the  boy  thus 
Gibandoned  could  resort,  and  did  resort,  to 
the  shelter  and  protection  of  his  father's 
^ouse,  only  15  miles  distant.  .  .  .  The 
contract  is  entire;  it  cannot  be  separated 
ind  apportioned.  .  .  .  He  was  to  receive 
he  entire  sum  of  $150  for  the  twenty-two 
veeks'  board  and  tuition.  Having  refused 
0  furnish  it,  he  is  not  entitled  to  recover 
tnything." 

Effect   of   physical   inability   of   pupil. 

In  Stewart  v.  Loring,  6  Allen,  306,  81 
Lm.  Dec  747,  it  was  held  that  the  pro- 
rietor  of  a  gymnasium  cannot  recover  on 

written  contract  to  pay  him  a  certain 
um  for  tuition  in  the  gymnasium  for  a 
)ecified  period  in  the  future,  where  the 
romissor,  without  any  fault  of  his  own, 
id  solely  by  reason  of  ill  health,  was  ren- 
;red  physically  incapable  of  attending  the 
r'mnasium  as  a  pupil,  and  did  not  attend 
*  receive  any  instruction  during  the  period 
»ecified. 

But  where  a  father  entered  his  son  in  a 
ilitary  school  for  a  year,  paying  one  half 

the  yearly  charges  in  cash  in  advance, 
id  executing  two  notes  for  the  other  half, 
id  the  terms  of  tiie  school  catalogue,  of 
lieh  the  father  knew,  provided  that  monev 
vanced  on  account  was  never  refunded, 
cept  in  cases  of  severe  illness,  whereby 
e  pupil  withdrew  from  the  school  by  the 
vice  of  a  doctor  of  the  city  where  the 
lool  was  located, — the  father  cannot  de- 
id    an    action  on  the  notes,  nor  can  he 
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recover  on  a  counterclaim  in  such  action 
any  part  of  the  cash  paid,  on  the  ground 
that  his  son  withdrew  from  the  school  by 
reason  of  severe  illness,  where,  although 
the  son  did  develop  a  case  of  trachoma, 
which  unfitted  him  for  further  attendance 
at  school,  this  developed  while  he  was  at 
home  in  another  city,  on  a  temporary  with- 
drawal for  a  cause  which  did  not  incapac- 
itate him  for  attending  school,  and  no 
doctor  of  the  city  where  the  school  was 
located  advised  the  nermanent  withdrawal, 
nor  was  any  such  doctor  consulted  as  to 
such  withdrawal  or  the  necessity  therefor, 
as  required  by  the  provisions  of  the  cata- 
logue. Vidor  y.  Peacock,  —  Tex.  Civ.  App. 
— -,  146  S.  W.  672. 

Where  a  father  placed  his  son  in  a 
school,  with  the  agreement  that,  if  and 
when  he  removed  his  son  from  the  school, 
he  would  either  give  a  term's  notice,  or,  in 
default,  pay  to  the  schoolmaster  an  equiva- 
lent in  money,  and  the  boy  was  sent  home 
by  the  master  in  consequence  of  a  severe 
illness  breaking  out  in  the  school,  which 
continued  during  the  whole  of  the  residue 
of  that  term;  and  the  boy  was  himself  in 
poor  health  at  the  time  he  was  sent  home, 
and  suffered  a  severe  illness  during  the 
ensuing  term,  whereby  he  was  unable  to 
return  to  the  school  then, — the  school  mas- 
ter cannot  recover  against  the  parent  as  for 
removing  the  pupil  without  giving  a  term's 
notice,  as  the  father  did  not  remove  his 
son  at  all  from  the  school,  or,  if  he  did, 
only  temporarily  and  during  a  time  when 
he  was  not  bound  to  send  him  back.  Simeon 
y.  Watson,  46  L.  J.  C.  P.  N.  S.  679.  The  court, 
however,  would  not  say  (the  question  not 
arising  here)  that  the  father  had  a  right, 
at  the  end  of  the  term  during  the  whole  of 
which  the  son  was  away  from  the  school 
on  account  of  illness,  to  remove  or  keep 
him  longer  away  from  the  school  without 
giving  or  paying  for  an  additional  term's 
notice.  A.  C.  W. 
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regulations  were  reasonable,  and  that  the 
defendant  was  actuated  by  no  other  motive, 
in  expelling  the  boy  of  the  plaintiff,  than 
the  enforcement  of  the  regulations  and  good 
government  of  the  school."  The  verdict  was 
set  aside  for  error  in  law,  as  above  set 
forth,  acid  plaintiff  appealed. 

Messrs.  M.  H.  Caldwell  and  Ij.  T. 
Hartsell,  for  appellant: 

There  was  no  special  or  express  contract 
in  this  case,  and  it  was  a  question  to  be 
left  to  the  jury. 

Horner  v.  Baker,  74  N.  C.  65;  Horner 
School  V.  Wescott,  124  N.  C.  618,  32  S.  E. 
885. 

Messrs.  Maxwell  &  Keerans  and  John 
W.  Hutchinson,  for  appellee: 

Plaintiff  was  liable  for  the  tuition. 

Horner  School  v.  Wescott,  124  N.  C.  518, 
32  S.  E.  885;  Horner  v.  Baker,  74  N.  C. 
65;  Bingham  v.  Richardson,  60  N.  C.  (1 
Winst.  L.)  217;  Manson  v.  Culver  Military 
Academy,  141  111.  App.  250;  Kabus  v.  Seft- 
ner,  34  Misc.  538,  69  N.  Y.  Supp.  983; 
Vidor  V.  Peacock,  —  Tex.  Civ.  App.  — ,  145 
S.  W.  673;  Fessman  v.  Seeley,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  268;  Curry  v.  La- 
sell  Seminary  Co.  168  Mass.  7,  46  N.  £. 
110. 

The  conduct  of  the  plaintiff  shows  that  he 
intended  to  be  bound  thereby,  and  actually 
had  notice  of  the  rules  and  regulations. 

1  Page,  Contr.  §  50. 

Defendant  had  undoubted  power  to  adopt 
and  enforce  suitable  rules  and  regulations 
for  the  government  and  management  of  the 
school. 

25  Am.  &  Eng.  Enc.  Law,  2d  ed.  27,  28. 

There  can  be  no  question  as  to  the  right 
to  expel  a  pupil  when  his  conduct  is  such 
as  to  interfere  with  the  discipline  and 
proper  government  of  the  school. 

35  Cyc.  1140,  1141;  State  ex  rel.  Burpee 
V.  Burton,  45  Wis.  156,  30  Am.  Rep.  706; 
Hodgkins  v.  Rockport,  105  Mass.  475; 
Samuel  Benedict  Memorial  School  v.  Brad- 
ford, 111  Ga.  801,  36  S.  E.  920;  Murphy 
V.  Independent  Dist.  30  Iowa,  429;  Donahoe 
V.  Richards,  38  Me.  379,  61  Am.  Dec.  256; 
Guernsey  v.  Pitkin,  32  Vt.  224,  76  Am.  Dec. 
171;  Vermillion  v.  State,  78  Neb.  107,  110 
N.  W.  736,  15  Ann.  Cas.  401 ;  State  ex  rel. 
Grain  v.  Hamilton,  42  Mo.  App.  24. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  military  school,  and  in  the 
Horner  Cadet  Regulations  it  is  provided 
that  "any  cadet  who  shall  disobey  the  com- 
mand of  the  principal  or  of  any  professor, 
instructor,  or  other  superior  officer,  or  be- 
have himself  in  a  refractory  or  disrespect- 
ful manner,  shall  be  expelled,  or  otherwise 
punished."  and  in  the  Horner  School  Cata- 
51  t.p,A.(N,S,) 


logue  is  the  following  proviiioii:  "IW  dii- 
cipline  is  not  severe,  but  firm  and  decided, 
and  no  boy  will  be  retained  who  does  net 
cheerfully  comply  with  the  roles  and  regu 
lations,  or  whose  influence  ia  known  to  \a 
injurious  to  the  morals  and  scholarsliip  « 
his  fellows."  There  was  also  a  rule  that  i.' 
a  pupil  received  more  than  100  deraeriu 
for  misconduct,  he  would  be  expelkd  ot 
thrashed,  at  the  discretion  of  the  prbdpiii 
There  is  ample  evidence  in  the  esse  to  fthov 
that  this  boy  misbehaved  himself  frequent 
ly,  ran  his  demerits  up  rapidly  to  lyj 
after  he  had  been  duly  warned  that  if  t^e; 
reached  100  he  would  be  expelled,  and  that 
he  was  generally  unruly  and  refrmciorr 
The  principal  seems  to  have  exercised  for 
bearance  until  it  ceased  to  be  a  virtue,  and 
the  boy's  conduct  had  become  so  bad  that  :t 
was  demoralizing  in  its  effect  upon  tk 
school.  Besides  his  personal  misbehaviors 
he  was  backward  in  his  lessons,  and  re- 
ceiving no  benefit  himself,  but  doing  mock 
injury  to  others  by  his  example.  If  tke 
principal  had  longer  submitted  to  this  groa 
breach  of  school  discipline,  amoonting  aK 
most  to  defiant  insubordination,  it  mij 
have  done  incalculable  harm  to  the  school 
The  defendant  had  the  undoubted  pover  t« 
adopt  and  enforce  suitable  rules  and  regu- 
lations for  the  government  and  manafe- 
ment  of  the  school.  25  Am.  k  Eng.  Eoc, 
Law,  2d  ed.  27,  28.  They  should  be  ret 
sonable,  and  enforced  for  the  purpoee  coi:- 
templated,  and  not  maliciously  or  arbi- 
trarily. 

If  need  be,  punishment  for  the  infraetiot 
of  the  rules  may  extend  to  the  diamisaai 
of  the  pupil  who  violates  them.  35  Cjc. 
1140,  1141.  The  conduct  of  the  recreaat 
pupil  may  be  such  that  his  continued  prtc- 
ence  in  the  school  for  a  day  or  an  hoar  nuj 
be  disastrous  to  its  proper  discipline.  niA 
even  to  the  morals  of  his  fellows,  and  t^ 
permit  him  to  "run  the  school,"  instead  (.i 
obeying  its  rules  and  submitting  himiclf 
to  the  authority  of  his  superiors,  would  pro^ 
duce  insubordination,  which  in  its  tnm 
would  soon  disorganize  it.  In  such  a  ease 
it  seems  imperative  and  essential  to  ti>. 
welfare  of  the  school  that  the  power  shoajd 
reside  in  the  teacher  to  suspend  the  offender 
at  once  from  its  privileges,  and  he  ma^t 
necessarily  decide  for  himself  whether  tbc 
case  requires  that  remedy,  unless  soix 
other  method  is  provided  for  that  pnrpuK- 
This  doctrine  was  clearly  treated  and  for 
mulated  by  the  court  in  State  ex  rel.  B&r- 
pee  V.  Burton,  45  Wis.  150,  30  Am.  Rep 
706,  where  Judge  Lyon  said :  "In  the  school 
as  in  the  family,  there  exist  on  the  part  ol 
the  pupils  the  obligations  of  obediesoe  to 
I  lawful  commands,  subordination,  ci^il  d^ 
^  portment,  respect  for  the  rights  of  other 


TEETER  V.  HORNER  MILITARY  SCHOOL. 


081 


pupils,  and   fidelity  to  duty.     These  obliga- 
tions   are    inherent   in    any    proper    school 
syBteniy    and   constitute,   so   to    speak,    the 
common   law  of  the  school.     Every  pupil  is 
presumed   to  know  this  law,  and  is  subject 
to  it,   ivhether  it  has  or  has  not  been  re- 
enacted   by  the  district  board  in  the  form 
of    written    rules  and   regulations.     Indeed 
It    would    seem   impossible   to   frame  rules 
which  w^ould  cover  all  cases  of  insubordina- 
tion and   all  acts  of  vicious  tendency  which 
the    teacKer    is    liable    to    encounter    daily 
and  hourly.    The  teacher  is  responsible  for 
the    discipline   of   his   school,   and   for   the 
progress,  conduct,  and  deportment  of  his  pu- 
pils.    It  is  his  imperative  duty  to  maintain 
good   order,  and  to  require  of  his  pupils  a 
faithful  performance  of  their  duties^    If  he 
fails   to   do  so,  he  is  unfit  for  his  position. 
To  enable  him  to  discharge  these  duties  ef- 
fectually, he  must  necessarily  have  the  pow- 
er to  enforce  prompt  obedience  to  his  lawful 
commands.    For  this  reason  the  law  gives 
him   tbe  power,  in  proper  cases,  to  inflict 
corporal  punishment  upon  refractory  pupils. 
But  there  are  cases  of  misconduct  for  which 
such    punishment  is  an  inadequate  remedy. 
If  the  offender  is  incorrigible,  suspension  or 
expulsion    is   the    only    adequate   remedy." 
The   court,  after  an  able  and  learned  dis- 
cussion of  the  question,  concluded  that  the 
teacher  has,  in  a  proper  case,  the  inherent 
power  to  dismiss   a   pupil   for   misconduct 
and  infractions  of  the  rules  and  regulations 
of  the  schoo],  especially  when  they  are  re- 
peated   and   persistent,   so   that    the   pupil 
must  finally  yield  or  the  teacher's  authority 
over  him  be  destroyed. 

"The  plaintiff,  by  entering  the  defend- 
ants' school,  subjected  himself  to  their  rea- 
sonable rules  of  discipline.  The  power  is 
vested  in  the  faculties  of  all  schools  and 
colleges  to  suppress  and  punish  unbecoming 
conduct."  Kabus  v.  Seftner,  34  Misc.  638, 
69  N.  Y.  Supp.  983. 

It  appeared  in  Curry  v.  Lasell  Seminary 
Co.  168  Mass.  7,  46  N.  E.  110,  that  plaintiff 
had  entered  her  daughter,  as  a  pupil,  at  the 
defendant  company's  school,  to  be  boarded, 
instructed,  and  cared  for  through  the  school 
year.  The  court  held  that  if  there  had  been 
no  express  contract,  the  plaintiff,  by  placing 
her  daughter  as  a  pupil  in  the  school,  would 
have  impliedly  agreed  that  she  should  obey 
all  reasonable  rules  and  regulations  of  the 
school.  This  is  the  duty  of  every  pupil  who 
attends  a  public  school,  and  a  parent  has  no 
right  to  have  his  child  remain  in  the  school 
if  he  persists  in  wilfully  disregarding  such 
reasonable  rules.  These  important  princi- 
ples, so  necessary  to  the  proper  regulation 
and  to  the  welfare  of  our  educational  in- 
stitutions, have  been  quite  uniformly  adopt- 
ed by  the  courts.  Manson  v.  Culver  Mili- 
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tary  Academy,  141  111.  App.  250;  Fessman 
V.  Seeley,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
268;  Samuel  Benedict  Memorial  School  v. 
Bradford,  111  6a.  801,  36  S.  £.  920;  Hodg- 
kins  V.  Rockport,  105  Mass.  475;  Vermillidn 
V.  State,  78  Neb.  107,  110  N.  W.  736,  15 
Ann.  Cas.  401. 

In  the  Vermillion  Case,  the  court  said 
that  the  authorities  are  generally  to  the 
effect  that,  where  a  pupil  Is  guilty  of  such 
misconduct  as  to  interfere  with  the  disci- 
pline and  government  of  the  school,  he  may 
be  suspended  or  expelled,  citing  many  cases. 

In  the  Manson  Case,  supra,  the  court  held 
that  the  only  requirement  necessary,  so 
far  as  concerns  a  review  by  a  court  of  jus- 
tice of  the  manager's  action  in  dismissing  a 
pupil, — in  that  case,  as  here,  a  cadet, — is 
that  it  shall  be  so  unreasonable  and  op- 
pressive as  to  warrant  a  conclusion  that  it 
was  done  maliciously,  unfairly,  or  from 
some  improper  motive,  and  not  for  the  en- 
forcement of  the  school's  rules  and  regula- 
tions, and  the  maintenance  of  proper  dis- 
cipline. 

An  examination  of  our  own  cases,  while 
they  do  not  deal  with  the  subject  in  every 
phase  presented  in  this  record,  will  show 
that  we  have  substantially  approved  the 
doctrine  as  already  stated.  It  is  founded 
upon  justice  and  common  sense,  and  should 
prevail,  as  in  no  other  way  could  our  schools 
be  successfully  conducted.  Horner  v.  Baker, 
74  N.  C.  65;  Horner  School  v.  Wescott, 
124  N.  C.  518,  32  S.  E.  885.  These  deci- 
sions clearly  recognize  the  principle  that 
there  is  an  implied  promise,  if  it  is  not  ex- 
pressed, that  the  pupil  who  has  entered  the 
school  will  comply  with  its  reasonable  rules 
and  regulations,  and  may  be  dismissed,  in 
a  proper  case,  for  failing  to  do  so.  The 
school  authorities,  it  is  true,  may  excuse 
or  condone  the  offense  of  the  pupil,  but  of 
course  are  not  compelled  to  do  so,  and  it 
would  often  be  subversive  of  good  discipline 
to  do  so,  especially  in  the  case  of  an  in- 
corrigible offender.  The  interest  of  every 
pupil  is  involved  in  the  welfare  of  the 
school,  and  there  is  no  reason  why  its  suc- 
cess should  be  imperiled  by  the  misconduct 
of  one  of  them. 

Our  opinion  is,  upon  the  evidence  we 
find  in  the  record,  if  believed,  that  plaintiff 
is  not  entitled  to  recover  any  part  of  the 
money  he  has  paid,  and  that  defendant  is 
entitled  to  recover  the  balance  of  what 
would  have  been  paid  by  the  plaintiff  but 
for  the  former's  indulgence.  This,  we  think, 
is  settled  by  Horner  School  v.  Wescott, 
supra;  Bingham  v.  Richardson,  60  N.  C. 
(1  Winst.  L.)  217;  and  by  clear  impli- 
cation in  Horner  v.  Baker,  supra,  for  we 
have  the  evidence  in  this  case,  which  the 
court,  by  Chief  Justice  Pearson,  held  was 


982 


NORTH  CAROLINA  SUPREME  COURT. 


lacking  in  that  one.  The  court  said,  in 
Homer  School  v.  Wescott,  supra:  "As  it 
was  the  defendant's  duty  to  have  paid  this 
instalment  when  it  was  due,  and  not  the 
}flain tiff's  fault  that  it  was  not  paid,  it 
seems  that  defendant  should  not  complain 
if  he  has  to  pay  now."  It  is  apparent,  up- 
on the  evidence,  that  plaintiff  was  to  pay 
the  full  amount  in  advance,  and  if  he  had 
paid  it,  as  his  contract  required  him  to 
do,  the  defendant  could  have  retained  it. 
This  being  so,  and,  as  said  in  Horner  School 
V.  Wescott,  supra,  he  is  entitled  to  the 
balance  of  the  amount  due  at  the  begin- 
ning of  the  session.  Fessman  y.  Seeley, 
—  Tex.  Civ.  App.  — ,  30  S.  W.  268. 

We  have  disciUBsed  the  case  in  the  light 
of  the  evidence  now  before  us.  The  boy 
was  not  called  and  examined,  and,  in  the 
absence  of  kis  evidence,  there  is  nothing  to 
contradict  ^e  defendant's  testimony  as  to 
the  rules  and  regulations.  There  is  strong 
additional  evidence  that  plaintiff  received 
the  catalogue  containing  the  rules.  There 
is  no  evidence  that  defendant  acted  mali- 
ciously, oppressively,  or  unreasonably  in 
expelling  the  plaintiff's  son,  but,  on  the 
contrary,  as  it  now  appears  to  us,  the  act 
was  fully  justified.  The  court  was  there- 
fore right  in  setting  aside  the  verdict  and 
granting  a  new  trial,  and  for  the  reasons 
given  by  the  learned  judge,  which  are  set 
out  in  the  record. 

No  error. 
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(Department  No.   2.) 

MINNIE  HOUGH,  By  Guardian  ad  Litem, 

Appt., 

V. 

HERMAN  IDERHOFF,  Respt. 

(—  Or.  — ,  139  Pac.  931.) 

Rape  —  civil  liability  ^  effect  of  con- 
sent. 

1.  Consent  by  a  child  under  the  age  of  con- 1 


sent  is  no  bar  to  civil  liability  for  rape 
where  the  statute  defines  cximiital  knowl- 
edge of  a  child  under  such  a^e  as  rape  thx 
same  as  forcible  knowledge  of  one  otct  la^b 
age. 

Pleading  ^  rape  —  chargfn^  force  * 

reliance  on  statute. 

2.  The  allegation  of  force  and  yiolefioe  ii 
a  complaint  seeking  damages  for  rape  oc  « 
child  imder  the  age  of  consent  does  not  pre- 
vent reliance  on  the  statute  as  barring  thjt 
defense  of  consent. 

(March  24,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Com- 
ty  in  defendant's  favor  in  an  action  brougiit 
to  recover  damages  for  a  criminal  asaaaJL 
Reversed. 

Statement  by  Eakln,  J.: 

The  plaintiff  is  the  foster  child  of  Emilk 
Toedtemeir,  who  is  the  guardian  ad  litem 
herein.     She  was  bom  March,  1897,  and  a: 
the  time  of  the  assault  complained  of  sic 
was  thirteen  years  and  seven   numths  <4-L 
She  by  her  gfuardian  sues  to  recover  dam- 
ages for  a  criminal  assault  upon  her  by  the 
defendant.    The  allegation,  after  giving  tkt 
time  of  her  birth,  being  "that  some  time 
during  the  month  of  October,  1910,  the  e^ct 
date  being  unknown  to  this  plaintiff,  the 
defendant  wilfully,  violently,   and   forcibly 
made   an    indecent   assault   upon    plaintiff, 
and   did   then    and   there  debauch,   ravish, 
rape,  and  carnally  know  her  at  the  home  (if 
the   defendant   in   Clackamas  county.  Or.: 
that  plaintiff  became  pregnant  with  child, 
and  did  on  or  about  the  14th  day  of  Joh. 
3911,  give  birth   to  a  living  male  child." 
The  d^endant  denied  the  allegations  of  the 
complaint,   and  a  trial  was  had   before  t 
jury,  which  resulted  in  a  verdict  for  the 
defendant,  from  which  plaintiff  appeals. 

Messrs.  Ditchbnm  A  Downes  for  ap- 
pellant. 
Mr.  Gilbert  Ii.  Hedges,  for  respondcst: 
Consent  of  the  female  is  a  bar  to  a  civil 


Note,  —  Civil  liuhility  for  intercourse 
with  child  under  age  of  consent. 

Does  the  maxim.  Volenti  nan  fit  injuria, 
apply  where  the  female  gave  actual  consent, 
but  was  under  the  age  of  legal  consent  at 
common  law  or  as  fixed  by  statute  embodied 
in  the  Criminal  Code?  This  is  the  only 
question  raised  by  the  present  note.  The 
courts  in  every  case  in  which  they  have 
been  obliged  to  pass  upon  the  question  have 
held  that  it  does  not  apply,  and  that  one 
committing  the  crime  known  as  statutory 
rape  is  liable  in  a  civil  actioq.  The  reasons 
assigned  for  the  decisions  are  not  entirely 
clear.  If  the  general  policy  of  the  state 
is  to  maintain  that  all  females  under  a 
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certain  age  shall  be  considered  incapable 
of  giving  a  legal  consent  to  the  act  of  sexual 
intercourse,  even  though  that  policy  is  ex- 
pressed only  in  the  Criminal  Code,  then  it 
would  seem  quite  clear  that  actual  eonscBt 
by  one  incapable  of  giving  l^;al  cooMOt 
would  not  defeat  a  civil  action.  Tbere 
would  seem  to  be  no  doubt  that  where  tbe 
female  is  under  the  conmion-law  age  o/ 
consent  (that  age  seems  to  be  fixed  at  ten 
years  at  least  in  the  states.  See  33  Ore. 
1416,  reference  note,  3),  courts  are  justi- 
fied in  holding  that  her  incapacity  should  be 
recognized  in  civil  as  well  as  criminal  ac 
tions.  Statutes  declaring  that  sexual  inter- 
course with  a  female  under  a  certain  tge. 
with  or  without  her  consent,  shall  be  rape, 
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let  ion  foT  damages  for  rape;  the  maxim, 
I  oloi%t%  r^on  fit  injuria,  applies. 

33  Cyc.  3521;  Koenig  v,  Nott,  2  Hilt.  323, 
8  Abb-  I>r.  384;  Robinson  v.  Musser,  78  Mo. 
153  ;  Bessler  v.  Stephani,  71  111.  400;  Dickey 
^'-  M:cI>onnell,  41  111.  62;  Champagne  t. 
Harney,   189  Mo.  709,  88  S.  W.  92. 

Forc«  is  the  gist  of  a  civil  action  for 
d&xn&ges  for  rape. 

Kloeni^  V.  Nott,  8  Abb.  Pr.  384. 

Xbe  civil  action  for  damages  should  not 
be    coixf  used  with  the  criminal  prosecution. 

Ooianamer  v.  O'Brien,  98  Ky.  669,  36 
L.R.A.  716,  56  Am.  St.  Rep.  379,  33  S.  W. 
831. 


In,  J.,  delivered  the  opinion  of  tHe 
courts 

Xbere   is   but   one   assignment   of   error, 
tTis;.,  f^ckQ  refusal  of  the  court  to  instruct  the 


jury  "that  if  the  jury  should  find  that  the 
plaintiff,  Minnie  Hough,  was  at  the  time 
of  the  alleged  assault  under  the  age  of 
sixteen  years,  she  was  incapable  of  consent- 
ing,"— the  court  having  instructed  the  jury 
directly  contrary  to  the  request,  and  which 
was  duly  excepted  to,  vies,,  "that  if  she  did 
not  resist  with  all  the  force  in  her  command 
then  the  defendant  cannot  be  held  in  dam- 
ages." -So  that  the  only  question  is:  Can 
a  defendant  be  held  liable  in  a  civil  action 
to  the  injured  female  for  damages  where 
he  violated  her  person  in  case  she  is  under 
the  age  of  sixteen  years  and  nmde  no  resist- 
ance to  the  assault?  The  trial  court  held 
that  he  cannot,  following  the  maxim, 
YoUnti  ficn  fit  injuria,  that  an  action  will 
not  lie  if  plaintiff  consented,  and  nearly 
all  the  cases  and  text-books  seem  to  uphold 


lia.ve     been   generally    construed   as   simply 
raiaing  the  age   limit.    .See  33  Cyc.  1424. 
Tb.e  courts  in  cases  coming  within  the  scope 
of  tbe  present  note,  have,  without  much  dis- 
cussion, apparently  assumed  that  the  age  lim- 
it for  consent  even  though  fixed  by  the  Crim- 
in&l  Code  is  to  be  regarded  in  civil  actions, 
stud    that  such  statutes  are  to  be  regarded 
as    declaratory  of  the  public  policy  of  the 
state  for  all  purposes.    There  are,  however, 
but    few   reported   cases   where   the   courts 
bave  dealt  with  the  question.     And  Chand, 
in  bis  Law  of  Consent,  p.  318,  §  164,  points 
out  that  "the  age  of  consent  for  the  pur- 
pose of  criminal  law"  need  not  be  the  same 
as  for  "civil  transactions." 

Also  see  note  to  £x  parte  Hollopeter,  21 
X<.RJL.(K.S.)  847,  as  to  the  effect  of  statute 
fixing  age  of  consent  in  defining  statutory 
rape  as  determining  age  of  consent  for 
marriage. 

The  holding  in  Hough  ▼.  Iderhoff, 
that  the  maxim  is  not  applicable  where  the 
female  is  under  the  age  of  consent  as  fixed 
by  the  criminal  statute,  and  that  defendant 
is  liable  in  a  civil  suit  for  sexual  inter- 
course with  such  female  even  with  her  con- 
sent, where  such  act  constitutes  rape  under 
the  statute,  is  supported  by  Priboth  v. 
Haveron,  —  Okla.  — ,  130  Pac.  973;  and 
Altman  v.  Eckermann,  —  Tex.  Civ.  App.  — , 
132  S.  W.  523. 

In  Dean  v.  Raplee,  146  N.  Y.  319,  39  N. 
E.  962,  where  there  was  considerable  doubt 
as  to  the  fact  of  consent  on  the  part  of  a 
fifteen-yeAr-old  child  under  the  circum- 
stances, and  the  defendant  was  held  liable, 
the  court  said:  "Since  the  amendment 
of  the  Penal  Code  (§  278)  bv  chap.  693  of 
the  Laws  of  1887,  the  acts  charged  against 
the  defendant,  when  committed  upon  a 
female  under  sixteen  years  of  age,  would 
amount  to  rape;  and  while  the  present 
case  must  stand  upon  the  law  as  it  existed 
when  the  alleged  assaults  were  made,  yet 
the  reasons  which  induced  the  legislature 
to  change  the  law  cannot  be  ignored  in  our 
review  of  the  case.  That  act  eliminated 
the  question  of  consent  or  resistance  from  ^ 
61  L.R.A.(N.S.) 


the  case  of  an  assault  upon  a  female  under 
that  age  on  the  trial  of  a  criminal  charge. 
The  amendment  was  evidently  based  upon 
the  principle  that  consent  or  nonresistance 
on  the  part  of  a  girl  of  that  age  was  not 
to  be  understood  in  the  same  way  as  in  the 
case  of  like  acte  committed  upon  a  woman 
of  more  mature  years." 

In  Watson  v.  Taylor,  36  Okla.  768,  131 
Pac.  922,  where  the  case  was  tried  upon  the 
theory  that  the  plaintiff,  a  seventeen-year- 
old  girl,  did  not  consent,  and  a  verdict  had 
been  rendered  in  her  favor,  although  tho 
circumstances  were  such  as  to  create  doubt 
upon  that  point,  the  court  said:  "More- 
over, our  statute  provides  (§  2353,  Comp. 
Laws,  1909)  that  all  that  is  required  to 
constitute  the  crime  of  rape  is  an  'act  of 
sexual  intercourse  accomplished  with  a 
female  not  the  wife  of  the  perpetrator. 
.  .  .  Where  the  female  is  over  the  age 
of  sixteen  years  and  under  the  age  of 
eighteen,  and  of  previous  chaste  and  virtu- 
ous character.'  The  language  of  the  statute 
is  clear  and  unambiguous.  It  clearly  elim- 
inates the  elements  of  consent  and  resistance 
from  the  case  of  an  assault  upon  the  class 
of  females  therein  described.  Ite  manifest 
purpose  is  to  throw  a  protecting  mantle 
about  the  female  children  of  this  state 
within  certain  ages,  which  the  hand  of  the 
libertine  may  not  withdraw  except  at  his 
peril.  The  statute  in  effect  says  that  chasti- 
ty is  such  a  precious  gem  in  the  crown  of 
maidenly  graces  that  it  cannot  be  stolen  or 
removed  therefrom  even  with  the  consent 
of  the  wearer,  without  offending  the  majes- 
ty of  the  law.  To  prove  that  the  female 
consented  will  not  mollify  the  statute, 
neither  should  it  avail  as  a  defense  to'  a 
civil  action  for  damages  for  an  assault  up- 
on her  committed  in  such  manner  and  un- 
der such  circumstances  as  to  constitute 
rape  as  defined  by  the  statute." 

On  the  question  as  to  effect  of  fact  that 
intercourse  was  accomplished  by  force  to 
defeat  action  for  seduction,  see  note  to 
Velthouse  v.  Alderink,  18  L.R.A.(N.S.)  687. 

J.  W.  M. 
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the  rule;  however,  the  most  of  the  reported 
cases  were  for  assaults  upon  adults. 

Our  statute  defines  "rape:"  "If  any 
person  over  the  age  of  sixteen  years  shall 
carnally  know  any  female  child  under  the 
age  of  sixteen  years,  or  any  person  shall 
forcibly  ravish  any  female,  such  person 
shall  be  deemed  guilty  of  rape,  and  upon 
conviction  thereof  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  not  less 
than  three  nor  more  than  twenty  years." 
L.  O.  L.  §  1912.  So  that  the  measure  of 
damages  is  the  same  for  the  offense  against 
a  child  as  against  an  adult.  It  will  thus 
be  seen  that  the  legislature  has  defined 
carnal  knowledge  oi  a  female  under  the 
age  of  sixteen  years  as  rape  whether  the 
action  be  civil  or  criminal.  The  civil  lia- 
bility has  not  been  defined  or  its  elements 
determined  in  this  court;  but  the  rule  was 
early  established  by  the  courts  that  the 
seeming  acquiescence  of  a  female  of  feeble 
mind  or  of  tender  years  to  an  act  of  sexual 
intercourse  offered  no  defense  to  an  action 
of  rape,  because  such  a  female  was  incapable 
of  yielding  assent  from  an  incapacity  of 
understanding. 

Legislative  assemblies  applying  the  rule 
thus  established  have  arbitrarily  prescribed 
in  many  instances  the  age  at  which  a  female 
of  ordinary  intelligence  is  presumed  to 
have  attained  such  a  degree  of  mental  de- 
velopment as  to  be  capable  of  assenting  to 
the  commission  of  the  particular  immoral 
act  which,  when  discovered,  ostracizes  her 
from  good  society.  State  v.  Lee,  33  Or. 
606,  56  Pac.  415.  And  in  State  v.  Sargent, 
32  Or.  110,  49  Pac.  889,  it  is  said  that  the 
law  has  determined  that  a  female  child  un- 
der the  age  denominated  is  incapable  of  as- 
senting. It  is  as  though  she  had  no  mind 
upon  the  subject,  no  volition  or  sufiicient 
discretion  to  give  her  consent  to  an  act  which 
is  palpably  wrong  both  in  morals  and  in 
law.  In  other  words,  the  law  makes  it  just 
as  much  a  wrong  against  a  female  infant 
to  violate  her  person  as  a  forcible  ravish- 
ment against  an  adult  female.  It  is  a  legal 
wrong  as  well  as  a  moral  one,  and  we  can 
discover  no  reason  why  the  perpetrator  of 
the  act  should  not  be  required  to  respond 
in  damages  as  fully  in  the  one  case  as  in 
the  other.  Under  our  statute  the  maxim 
quoted  above  does  not  affect;  an  infant,  as 
the  law  conclusively  says  she  can  give  no 
consent.  In  any  event,  the  fact  of  an  as- 
sault does  not  depend  upon  the  amount  of 
the  resistance  shown.  Any  violation  of 
the  person  is  an  "assault"  (Alexander  v. 
Blodgett,  44  Vt.  476);  putting  his  hands 
upon  her  with  a  view  to  violate  her  per- 
son is  a  "battery"  (Altman  v.  Eckermann, 
—  Tex.  Civ.  App.  — ,  132  S.  W.  523). 

Even  against  an  adult  it  is  said  that 
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conduct  on  the  part  of  a  person  carBallv 
,  assaulted  short  of  consent  is  not  a  josti£' 
I  cation  therefor.    In  Dean  v.  Raplee,  115  X. 
Y.  319,  39  N.  E.  952,  the  age  is  not  eos- 
sidered.     Dean  v.  Raplee,  75  Hun,  389,  27 
N.   Y.    Supp.    438;    Palmer   v.    Baum,  123 
[II.  App.  584.    Altman  v.  Eckennann,  sapn, 
is  a  strong  case  where  it  is  said  that  tht 
touching  of  her  person  with  an   intent  to 
injure  her,  she  being  incapable  of  giving  her 
consent  thereto,  constitutes  an  asaanit    k 
that  case  it  is  said  that  rape  of  a  femiae 
gives  her  a  cause  of  action  at  common  1a«. 
while  consent,  of  course,  defeats  the  char;^ 
of  rape  where  the  party  is  capable  ol  gi^'m^ 
',  consent;    but,    the    appellant   herein    being 
under  the  age  of  consent  as  fixed  by  oor 
statute,  the  allegations  of  her  petition  shas 
rape   by   the   defendant,  for  which  she  h 
entitled  to  an  action  for  damages.    Watson 
v.  Taylor,  35  Okla.  768,  131  Pac  922,  is 
another  case  to  the  same  effect    See  also 
Nyman  v.  Lvnde,  93  Minn.  257,  101  N.  W. 
163. 

It  is  urged  by  the  defendant  that  tbt 
charge  of  the  plaintiff  is  for  an  assault  com- 
mitted by  force  and  violence,  and  by  reason 
thereof  plaintiff  cannot  rely  upon  the  a^ 
limit  statute  as  barring  the  defense  of  ctm- 
sent.  Without  the  words  "violently"  and 
"forcibly"  the  complaint  states  a  com  piece 
cause  of  action  for  assault  upon  an  infaiit 
It  shows  the  age  and  the  commission  of  tlK 
rape  as  defined  by  the  statute.  The  crimioaJ 
liability  in  such  a  case  has  never  been  ques- 
tioned, and  there  is  good  reason  for  cob- 
struing  the  statute  strictly  against  the  de> 
fendant  in  sucli  cases;  the  offense  bein^ 
against  a  child. 

The  judgment  of  the  lower  court  is  r^ 
versed,  and  the  cause  remanded  for  a  nev 
trial. 


McBrlde,   Cb.  J.,  and 
Nary,  JJ.,  concur. 


Bean  and  Me- 


VIRGINIA  supreme:  COURT  OF  AP- 

PEAIiS. 

S.  S.  STANSBURY,  Plff.  in  Err, 

v. 

CITY  OF  RICHMOND. 

(—  Va.  — ,  81  S.  E.  26.) 

Mnntdpal    corporation    ^    inadequate 
water  supply  —  liability. 

1.  A  municipal  corporation  is  not  liable 

Note.  —  As  to  liability  of  munieiptlitr 
operating  a  waterworks  system,  for  brean 
of  dutv  to  consumer,  see  note  to  Oakes  Mfg. 
Co.  V.  New  York,  42  L.R.A.(K.S.)  286.  Ai 
to  the  duty  under  contract  with  cooiumef 
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tor  the  inconvenience  sulTered  by  residents 
of  a  newly  opened  tract  by  the  fact  that 
mains  laid  to  supply  water  to  them  prove 
to  be  inadequate,  since  it  results  from  a 
mere  error  of  judgment,  if  the  defect  is 
remedied  when  the  municipality  receives 
notice  of  it. 

Constitutional  law  —  denying  compen- 
sation  for  loss  of  use  of  fixtures  ^ 
taking  of  property. 
2.  Denying  damages  to  a  property  owner 
for   loss   of  the  use  of  fixtures  installed  to 
utilize     a    municipal    water    supply    which 
proves    to  be  inadequate  does  not  deprive 
him  of  his  property  without  due  process  of 
law    or    deny  him  the  equal   protection  of 
the  lai!V8. 

(March  12,  1913.) 

ERROR  to  the  Law  and  Equity  Court  of 
I  the  City  of  Richmond  to  review  a  judg- 
ment in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
i^c^gligent  failure  of  defendant  to  furnish 
plaintiff  with  a  sufficient  supply  of  water 
for  domestic  and  sanitary  purposes.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  C.  W.  Throckmorton  and  S.  A. 
Anderson  for  plaintiff  in  error. 

Mr.  H.  R.  Pollard,  for  defendant  in 
error : 

Providing  a  water  supply  by  the  city  of 
Richmond  under  its  charter  and  the  general 
laws  of  the  state  is  a  function  of  govern- 
ment, carrying  with  it  no  liability  for  negll- 
gt'nce  in  its  exercise. 

4  Dill.  Mun.  Corp.  5th  ed.  §  1626;  Johns- 
ton V.  District  of  Columbia,  118  U.  S.  19, 
20,  30  L.  ed.  75,  76,  6  Sup.  Ct.  Rep.  923; 
Anderson  v.  East,  117  Ind.  126,  2  L.R.A. 
712,  10  Am.  St.  Rep.  35,  19  N.  E.  726; 
Young  V.  Kansas,  27  Mo.  App.  101 ;  Spring- 
field F.  &  M.  Ins.  Co.  V.  Keeseville,  148 
N.  Y.  46,  30  L.R.A.  660,  61  Am.  St.  Rep. 
667,  42  N.  E.  405;  Mendel  v.  Wheeling,  28 
W.  Va.  2^3,  57  Am.  Rep.  664;  Oak^s  Mfg. 
Co.  V.  New  York,  206  N.  Y.  221,  42  L.R.A. 
(N.S.)  286,  99  N.  E.  540,  affirming  141  App. 
Div.  130,  125  N.  Y.  Supp.  1030;  Mills  v. 
Brooklyn,  32  N.  Y.  489;  Giaconi  v.  As- 
toria, 60  Or.  12,  37  L.R.A.(N.S.)  3150,  113 
Pac.  855,  118  Pac.  180;  Hays  v.  Columbia, 
159  Mo.  App.  431,  141  S.  W.  3;  Kemp  v. 
Des  Moines,  125  Iowa,  640,  101  N.  W.  474; 
Kelsey  v.  New  York,  123  App.  Div.  381, 
107  N.  Y.  Supp.  1089;  Healy  v.  Chicago, 
131  III.  App.  183;  Breckman  v.  Covington, 
143  Kv.  444,  138  S.  W.  865;  Morris  v. 
Salt   Lake   City,   35   Utah,   474,    101    Pac. 

to  supply  water  for  extinguishing  fires,  see 
notes  to  Nichans  Bros.  v.  Contra  Costa 
Water  Co.  36  L.R.A.(N.S.)  1045,  and  Jones 
Furniture  Co.  v.  Arkansas  Water  Co.  52 
L.R.A.(N.S.)  — . 
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373;  Watters  v.  Omaha,  76  Neb.  855,  107 
N.  W.  1007,  110  N;  W.  981,  14  Ann.  Cas. 
750,  20  Am.  Neg.  Rep.  Ill;  McCourt  v. 
Covington,  143  Ky.  484,  136  S.  W.  910; 
McGuinness  v.  Allison  Realty  Co.  46  Misc. 
8,  93  N.  Y.  Supp.  267,  affirmed  in  111  App. 
Div.  926,  97  N.  Y.  Supp.  1141;  Edson  v. 
Olathe,  81  Kan.  328,  36  L.R.A.(N.S.)  861, 
105  Pac.  521 ;  Sayre  v.  Northwestern  Turnp. 
Co.  10  Leigh,  454;  Maia  v.  Eastern  State 
Hospital,  97  Va.  507,  47  L.R.A.  577,  34 
S.  E.  617;  Richmond  v.  Long,  17  Gratt. 
375,  94  Am.  Dec.  461;  Noble  v.  Richmond, 
31  Gratt.  271,  31  Am.  Rep.  726;  Orme  v. 
Richmond,  79  Va.  86;  Terry  v.  Richmond, 
94  Va.  637,  38  L.R.A.  834,  27  S.  E.  429; 
Jones  V.  Williamsburg,  97  Va.  722,  47 
L.R.A.  294,  34  S.  E.  883;  Miller  v.  New- 
port News,  101  Va.  432,  44  S.  E.  712; 
Richmond  v.  Mason,  109  Va.  546,  65  S.  £. 
8,  17  Ann.  Cas.  194;  Lambert  v.  Norfolk, 
108  Va.  259,  17  L.R.A.  (N.S.)  1061,  128 
Am.  St.  Rep.  945,  61  S.  E.  776;  Esberg- 
Gunst  Cigar  Co.  v.  Portland,  34  Or.  282, 
43  L.R.A.  435,  75  Am.  St.  Rep.  661,  56 
Pac.  961;  Chicago  v.  Selz,  S.  &  Co.  202 
111.  645,  67  N.  E.  386,  14  Am.  Neg.  Rep. 
23;  Barnes  v.  District  of  Columbia,  91  U. 
S.  540,  23  L.  ed.  440;  Child  v.  Boston,  4 
Allen,  41,  81  Am.  Dec.  680;  Thayer  v. 
Boston,  19  Pick.  511,  31  Am.  Dec.  157; 
Sawyer  v.  Corse,  17  Gratt.  230,  99  Am. 
Dec.  445;  Lynch  v.  Springfield,  174  Mass. 
430,  54  N.  E.  871,  6  Am.  Neg.  Rep.  573; 
Winona  v.  Botzet,  23  L.R.A.(N.S.)  204,  94 
C.  C.  A.  563,  169  Fed.  321,  21  Am.  Neg. 
Rep.  445. 

The  effect  of  the  judgment  of  the  law  and 
equity  court  of  the  city  of  Richmond  was 
not  to  deprive  the  plaintiff  in  error  of  his 
property  without  due  process  of  law,  and 
deny  him  the  equal  protection  of  the  laws, 
and  therefore  was  not  in  violation  of  §  1 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

8  Cyc.  800;  Union  Bank  v.  Richmond, 
94  Va.  316,  26  S.  E.  821;  Shenandoah  Val- 
ley R.  Co.  V.  Dunlop,  86  Va.  346,  10  S.  E. 
239;  First  Nat.  Bank  v.  Kentucky,  9  Wall. 

353,  363,  19  L.  ed.  701,  704;  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635,  26 
L.  ed.  336;  Dent  v.  West  Virginia,  129  U. 
S.  114,  124,  32  L.  ed.  623,  626,  9  Sup.  Ct. 
Rep.  231;  Terrell  v.  Chesapeake  &  O.  R. 
Co.  110  Va.  343,  32  L.R.A. (N.S.)  371,  66 
S.  E.  55;  Lambert  v.  Norfolk,  108  Va.  265, 
17  L.R.A.(N.S.)  1061,  128  Am.  St.  Rep. 
945,  61  S.  E.  776;  Hopkins  v.  Nashville, 
C.  &  St.  L.  R.  Co.  96  Tenn.  409,  32  L.R.A. 

354,  34  S.  W.  1029;  6  Enc.  PI.  &  Pr.  439; 
Purcell  V.  Conrad,  84  Va.  557,  6  S.  E.  645; 
Cooley,  Const.  lim.  219;  Daniels  v.  Tear- 
ney,  102  U.  S.  415,  26  L.  ed.  187. 
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VIRGLKIA  SUPREME  COURT  OF  APPEALS. 


Whittle,  J.,  delivered  the  opinion  of  the 
court: 

This  action  ^as  brought  to  recover  dam- 
ages for  the  alleged  negligent  failure  of 
the  city  of  Richmond  to  furnish  the  plain- 
tiff with  a  sufficient  supply  of  water  for 
domestic  and  sanitary  purposes.  The  de- 
fendant interposed  a  demurrer  to  the  evi- 
dence, which  the  court  sustained,  and  to 
that  judgment  this  writ  of  error  was  grant- 
ed. 

In  December,  1906,  the  city  of  Richmond 
annexed  a  large  area  of  territory,  in  which 
Temple  street,  on  which  the  plaintiff  re: 
sides,  is  located.  The  '..ater  department  at 
great  expense  laid  water  mains  along  Tem- 
ple street  for  the  convenience  of  citizens 
in  that  locality,  even  before  the  street  had 
been  graded.  In  December,  1911,  after  the 
system  was  installed,  the  board  of  health 
notified  the  plaintiff  to  connect  his  premises 
with  the  water  main  and  sewer  pipes,  which 
he.  did  in  January,  1912.  Experience  showed 
that,  while  the  pressure  was  sufficient  to 
supply  the  plaintiff  with  water  on  the  first 
floor  of  his  dwelling,  the  quantity  of  water 
on  the  second  floor  was  insufficient  to 
flush  his  closet,  and  the  original  supply 
was  so  diminished  from  time  to  time,  as 
other  buildings  were  connected  with  the 
main,  that  in  about  one  month  he  got  no 
water  at  all  for  his  bathroom.  He  there- 
upon reported  these  facts  to  the  authori- 
ties, and  suggested  that  his  premises  be  con- 
nected with  a  standpipe  intended  to  supply 
water  to  the  inhabitants  of  an  adjoining 
district;  but  his  request  was  not  immediate- 
ly granted,  the  authorities  assigning  as  the 
reason  for  their  refusal  that  the  district 
was  growing  so  fast  that  the  proposed  di- 
version of  water  would  render  the  supply 
inadequate  for  those  the  standpipe  was 
originally  intended  to  serve. 

The  present  action  was  instituted  on  July 
18,  1912.  A  few  days  later  a  petition 
signed  by  the  plaintiff  and  other  residents 
of  that  locality  was  presented  to  the  chair- 
man of  the  water  committee,  calling  at- 
tention to  the  fact  that  the  pressure  was 
insufficient  to  flush  second-floor  closets,  and 
requesting  that  action  might  be  taken  to 
remedy  the  defect.  The  committee  imme- 
diately directed  that  the  water  main  on 
Temple  street  be  connected  with  th^  end  of 
the  pipe  at  Allen  avenue  and  Gary  street, 
which  was  done  four  days  thereafter,  and 
by  that  means  the  evil  complained  of  was 
corrected. 

It  is  apparent  from  the  foregoing  sum- 
mary of  tiie  evidence  that  if  we  should  sus- 
tain a  recoYery  in  this  case  it  would  rest 
solely  upon  the  theory  that  the  city  had 
rendered  itself  liable  in  damages  for  the 
negligent  adoption  of  a  system  of  water 
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supply  for  the  section  of  the  newly  ae> 
quired  territory  wherein  the  plamtiff  re* 
sides.  That  there  can  be  no  such  liakal- 
ity  under  the  circumstances  of  this  case  is 
very  clear.  The  adoption  of  a  plan  for 
supplying  a  city,  or  a  given  section  of  it, 
with  water,  involves  the  exerciae  ol  a  dele- 
gated governmental  power;  and  an  error  of 
judgment  with  respect  to  the  efficiency  tnd 
adequacy  of  such  system  is  not  in  the  first 
instance  reviewable  by  the  courta. 

On  the  other  hand,  it  is  equally  wcQ 
settled  that  the  city  is  liable,  in  a  proper 
ease,  for  -the  n^ligent  acts  and  omisatou 
of  its  officers  in  relation  to  the  performance 
of  such  ministerial  corporate  duties  as  may 
be  imposed  upon  it  by  law.  This  line  of 
demarcation  between  the  nonliability  and 
I  liability  of  a  municipal  corporation  for  of- 
ficial negligence  is  well  recognized  by  the 
authorities,  including  the  decisions  of  this 
court. 

Thus,  in  Terry  v.  Richmond,  94  Va.  537, 
at  page  544,  38  L.KA.  834,  27  8.  £.  4£tf. 
Judge  Riely,  upon  a  review  of  the  earlier 
decisions,  observes:    ''A  number  of  cases  de- 
cided by  this  court,  in  which  the  munici- 
pality was  held  responsible,  were  cited  and 
relied  on  to  support  the  claim  of  liability 
of  the  city  in  the  case  at  bar;   but  they 
do  not  support  the  contention  of  the  plain- 
tiff in  error.     The  liability  in  those  cases 
rested  upon  a  different  ground  from  that 
which  underlies  this  case.    Its  solution  de 
pends  upon  the  application   of   a  differeat 
principle.    The  act  of  the  city,  which  is  the 
subject  of  the  complaint  here,  was  the  ex- 
ercise of  a  delegated  governmental  power; 
but  it  will  be  found  upon  examination  that 
the  liability  in  each  and  all  of  the  cases  re- 
ferred to  was  based  either  upon  a  tort  com- 
mitted by  the  city  itself  through  its  offi- 
cers or  agents,  or  upon  the  neglect  of  the 
city  to  perform  some  ministerial  and  abso- 
lute   .     .    .    duty."    The  learned  judge  il- 
lustrates the  general  doctrine  as  follows: 
''The  duty  of  a  municipal   corporation  to 
see  that  its   streets  and   sidewalks  are  is 
safe    condition,    and    that    its    sewers   and 
drains  are  kept  in  good  order,  and  that  its 
other  like  municipal  obligations  are  cared 
for,   is  a  purely  ministerial   and  absolute 
corporate   duty,   assumed   in    consideratioa 
of  the  privileges  conferred  by  its  charter, 
and  the  law  holds  the  municipality  respoa* 
sible  for  an  injury  resulting  from  the  ne^rli- 
gent  discharge  of  such  duty,  or  the  negli- 
gent omission  to  discharge  it;  but  exempts 
it  from  liability  for  the  exercise  of  govern- 
mental or  discretionary  powers." 

We  have  quoted  at  some  length  fron 
Judge  Riely's  opinion,  for  the  reason  that 
the  principles  involved  are  lucidly  stated, 
and  have  been  consistently  followed  by  this 
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^M>urt  in  subsequent  decisions,  and  also  be- 
<?a.uae  they  are  conclusive  of  the  present  con- 
troversy. 

In  the  light  of  the  opinion  of  Mr.  Jus- 
tice Gray,  in  Johnston  y.  District  of  Colum- 
bia, 118  U.  S.  19,  30  L.  ed.  76,  6  Sup.  Ct. 
Xlep.  923,  there  can  be  no  difficulty  in  ap- 
propriately classifying  the  case  in  judg- 
ment. At  pages  20,  21,  of  118  U.  8.,  he 
says:  "The  duties  of  the  municipal  au- 
thorities, in  adopting  a  general  plan  of 
drainage,  and  determining  when  and  where 
se-wera  shall  be, built,  of  what  size,  and  at 
inrhat  level,  are  of  a  quasi  judicial  nature, 
involving  the  exercise  of  deliberate  judg- 
ment and  large  discretion,  and  depending 
upon  considerations  affecting  the  public 
bealth  and  general  convenience  .  .  .  and 
the  exercise  of  such  judgment  and  discre- 
tion, in  the  selection  and  adoption  of  the 
£^eneral  plan  or  system  of  drainage,  is  not 
subject  to  revision  by  a  court  or  jury  in  a 
private  action  for  not  sufficiently  draining 
a  particular  lot  of  land." 

Judge  Dillon,  in  the  last  edition  of  his 
iwork  on  Municipal  Corporations,  after  lay- 
ing down  the  general  principle  above  set 
forth,  observes :  '* We  now  add  that  the  later 
cases  tend  strongly  to  establish,  and  may, 
i¥e  think,  be  said  to  establish,  and  in  our 
judgment  rightly  to  establish,  that  a  city 
may  be  liable  on  the  ground  of  negligence 
in  respect  of  public  sewers,  solely  con- 
structed and  controlled  by  it,  where  by  rea- 
son of  their  insufficient  size,  clearly  demon- 
strated by  experience,  they  result  under 
ordinary  conditions  in  overflowing  the  pri- 
vate property  of  adjoining  or  connecting 
owners  with  sewage,  and  that  the  principle 
of  exemption  from  liability  for  defect  or 
want  of  efficiency  of  plan  does  not  .  .  . 
extend  to  such  a  case."  4  Dill.  Mun.  Corp. 
§  1739. 

This  very  important  qualification  to  the 
nonliability  doctrine  is  founded  upon  com- 
mon sense  and  considerations  of  sound 
policy,  and  accords  with  the  trend  of  modem 
thonght  and  decision. 

As  we  have  seen,  the  municipality,  in  de- 
vising plans  and  systems  for  supplying  the 
public  with  water,  sewerage,  and  the  like, 
exercises  legislative'  duties  involving  the 
use  of  judgment  and  diBcretion,  and  it 
ought  not  to  be  held  liable  to  civil  actions 
for  defects  or  want  of  efficiency  of  plan,  at 
least  during  the  formative  or  experimental 
stage  of  the  enterprise;  yet,  after  the  work 
has  been  completed,  and  experience  has  dem- 
onstrated that  the  system  is  inadequate  and 
inefficient  to  meet  requirements,  or  to  ef- 
fect the  objects  for  which  it  was  intended, 
there  can  be  no  reason  to  exempt  the  mu- 
nicipality from  damage  suffered  by  an  in- 
dividual from  its  continued  use. 
«1  L.R.A.(N.S.) 


The  author  (Judge  Dillon)  in  notes  to  § 
•1739,  and  subsequent  sections,  cites  numer- 
ous cases  to  sustain  the  text. 

In  the  instant  case,  the  city  with  com- 
mendable promptitude  took  the  necessary 
steps  to  furnish  the  plaintiff  and  other  citi- 
zens similarly  situated  with  additional 
water  facilities  after  experience  had  shown 
the  insufficiency  of  the  original  supply;  and 
there  has  been  nothing  in  connection  with 
the  discharge  of  its  duty  in  that  regard 
to  subject  it  to  a  suit  for  damages. 

We  are  told  in  the  second  and  third 
assignments  of  error  that  the  judgment 
complained  of  deprived  the  plaintiff  of  his 
property  without  due  process  of  law  and 
denied  him  the  equal  protection  of  the  law, 
in  violation  of  the  14th  amendment  of  the 
Constitution  of  the  United  States  and  §  11, 
art.  1,  of  the  Virginia  Constitution;  but 
those  assignments  are  founded  upon  a  mis- 
apprehension of  the  evidence.  It  is  true 
the  plaintiff  expended  $160  in  installing 
fixtures  on  his  premises,  but  of  this  prop- 
erty he  has  in  no  just  sense  been  deprived. 
The  fixtures  have  never  been  out  of  his  own- 
ership or  possession,  and  through  that  me- 
dium at  the  date  of  the  judgment  he  was 
utilizing  and  enjoying  the  ample  supply  of 
water   furnished   him  by  the  city. 

Upon  the  whole  case,  we  find  no  error  in 
the  judgment  of  the  Law  and  Equity  Court 
of  the  City  of  Richmond,  and  it  must  be 
affirmed. 

Card  well,  J.,  absent. 


WASHINGTON  6UPREMS  COURT. 

(Department   No.    1.) 

STATE  OF  WASHINGTON  EX  REL. 
SPRINGFIELD  INVESTMENT  COM- 
PANY et  al.,  Plffs.  in  Certiorari, 

V. 

SUPERIOR  COURT  FOR  SKAGIT  COUN- 

TY  et  aL 

(78  Wash.  679,  139  Pac.  601.) 

Eminent  domain  —  right  to  exercise 
power  for  another's  benefit. 

Where  the  right  to  exercise  the  power  of 
eminent  domain  has  been  conferred  only  on 
corporations,  a  corporation  has  no  power 
to  exercise  the  right  to  secure  property  to 
be  conveyed  to  an  individual  although  he 
intends  to  use  it  for  a  public  purpose. 

(March  26,  1914.) 

Note.  ^  See  references  in  footnote  to 
Pittsburg  Hydro-Electric  Co.  v.  Liston,  40 
L.R.A.(N.S.)-602. 
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(CERTIORARI  to  the  Superior  Court  for 
)  Skagit  County  to  review  an  order  de- 
termining the  fact  of  public  use  and  neces- 
sity in  a  proceeding  for  the  condemnation  of 
certain  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  &  BlcCord,  for  plaintiffs  in 
certiorari : 

The  corporation  had  no  power  to  exercise 
the  power  of  eminent  domain  for  another's 
benefit. 

New  Orleans  Terminal  Co.  v.  Teller,  113 
La.  733,  37  So.  624,  2  Ann.  Cas.  127;  Wil- 
liams V.  Eighteenth  Judicial  Dist.  Judge, 
45  La.  Ann.  1295,  14  So.  57;  Edgewood  R. 
Co's  Appeal,  79  Pa.  257,  5  Mo*r.  Min.  Rep. 
406;  Re  Metropolitan  Transit  Co.  Ill  N. 
Y.  588.  19  N.  E.  645;  Pittsburg,  W.  &  K. 
R.  Co.  V.  Benwood  Iron  Works,  31  W.  Va. 
710,  2  L.R.A.  680,  8  S.  E.  453;  Re  Brooklyn, 
W.  &  N.  R.  Co.  72  N.  Y.  245 ;  Re  Niagara 
Falls  &  W.  R.  Co.  108  N.  Y.  375,  15  N.  E. 
429;  Weidenfeld  v.  Sugar  Run  R.  Co.  48 
Fed.  615;  Re  Deansville  Cemetery  Asso.  66 
N.  Y.  560,  23  Am.  Rep.  86;  Re  Staten  Is- 
land Rapid  Transit  Co.  303  N.  Y.  251,  8 
N.  E.  548;  Denver  R.  Land  &  Coal  Co.  v. 
Union  P.  R.  Co,  34  Fed.  386;  Bridwell  v. 
Gate  City  Terminal  Co.  127  Ga.  520,  10 
L.R.A.(N.S.)  913,  56  S.  E.  624;  Farist 
Steel  Co.  V.  Bridgeport,  60  Conn.  278,  13 
L.R.A.  590,  22  Atl.  561 ;  State  ex  rel.  Syl- 
vcster  V.  Superior  Ct.  60  Wash.  279,  111 
Pac.  19. 

Messrs.  Thomas  Smith,  Newman  ft 
KIndall  and  Clinton  W.  Howard,  for  de- 
fendants in  certiorari: 

Respondent  is  a  corporation  having  the 
power  of  eminent  domain  under  the  law  and 
its  articles  of  incorporation. 

State  ex  rel.  Harlan  v.  Centralia-Chehalis 
Electric  R.  Power  Co.  42  Wash.  632,  7 
L.R.A.(N.S.)  198,  85  Pac.  344;  State  ex  rel. 
Harris  v.  Superior  Ct  42  Wash.  660,  6 
L.R.A.(N.S.)  672,  85  Pac.  666,  7  Ann.  Cas. 
748,  46  Wash.  511,  90  Pac.  656;  State  ex 
rel.  Dominick  v.  Superior  Ct.  52  Wash.  196, 
21  L.R.A.(N.S.)  448,  100  Pac.  317;  State 
ex  rel.  Lyle  Light,  Power  &  Water  Co.  v. 
Superior  Ct.  70  Wash.  486,  127  Pac.  104; 
Postal  Teleg.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.  23  Utah,  474,  90  Am.  St.  Rep. 
705,  65  Pac.  735;  Postal  Teleg.  Cable  Co. 
T.  Oregon  Short  Line  R.  Co.  104  Fed.  623. 

Respondent  is  exercising  the  power  of 
eminent  domain  for  a  lawful  purpose  in  a 
lawful  manner. 

Tacoma  v.  Nisqually  Power  Co.  57  Wash. 
420,  307  Pac.  199;  State  ex  rel.  Lyle  Light, 
Power  A  Water  Co.  v.  Superior  Ct.  70 
Wash.  486,  127  Pac.  104;  Samish  River 
Boom  Co.  ▼.  Union  Boom  Co.  32  Wash. 
586,  73  Pac.  670;  State  ex  rel.  Jones  v. 
Superior  Ct.  44  Wash.  476,  87  Pac.  521; 
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State  ex  rel.  Kent  Lumber  Co.  ▼. 
Ct.  46  Wash.  516,  90  Pac.  663;  State  ex  rd. 
Skamania  Boom  Co.  v.  Superior  Ct.  47 
Wash.  166,  91  Pac.  637;  SUte  ex  reL  Mil- 
waukee Terminal  R.  Co.  v.  Superior  Ct  54 
Wash.  365,  103  Pac.  409,  104  Pac.  175; 
North  Coast  R.  Co.  v.  Northern  P.  R.  Co. 
48  Wash.  529,  94  Pac.  112;  State  ex  reL 
Harlan  v.  Centralia-Chehalis  Electric  K 
Power  Co.  42  Wash.  632,  7  L.R.A.(N.S.) 
198,  85  Pac.  344;  State  ex  rel.  Harris  t. 
Olympia  Light  &  P.  Co.  46  Wash.  511,  90 
Pac.  656;  State  ex  rel.  Dominick  \.  Superior 
Ct.  52  Wash.  196,  21  L.R.A.(N.S.)  448,  llW 
Pac.  317;  State  ex  rel.  Weyerhaeuser  Tim- 
ber  Co.  v.  Superior  Ct.  71  Wash.  84,  127 
Pac.  591. 

Main,  J.  delivered  the  opinion  of  the 
court : 

This  proceeding  involves  the  right  of  the 
Western  W'ashington  Power  Company,  a 
corporation,  to  condemn  certain  lands  whicli 
will  be  flooded  by  the  construction  of  s 
dam  in  connection  with  the  development  of 
a  hydro-electric  power  project  on  the  Baker 
river,  in  Skagit  county,  Washington.  Upon 
a  hearing  before  the  trial  court  an  order  of 
public  use  and  necessity  was  entered.  For 
the  purpose  of  reviewing  this  order  the 
cause  is  brought  here  by  writ  of  certiorari. 

It  is  claimed  that  the  purpose  of  the  con- 
demnation was  to  acquire  land  which  would 
enable  the  power  company  to  construct  a 
dam  to  the  height  of  224  feet  above  the  bed 
of  Baker  river  at  a  point  known  locally  u 
''The  Gorge,"  in  section  2,  township  38 
north,  range  8  east.  The  water  backed  up 
thereby  would  cover  the  lands  involved  here- 
in, as  well  as  other  lands  not  involved  ia 
this  proceeding.  The  total  cost  of  complet- 
ing the  enterprise  would  be  approzimatelj 
$2,000,000. 

To  avoid  confusion  the  parties  will  he  re- 
ferred to  as  petitioners  and  respondents,  as 
in  the  superior  court.  On  the  18th  day  of 
September,  1911,  one  John  C.  Eden  entered 
into  a  written  contract  with  Stone  &  Web- 
ster, a  copartnership,  of  Boston,  Massachu- 
setts. By  this  contract  Eden  was  to  acquire 
the  lands  by  private  purchase  which  would 
be  flooded  by  the  erection  of  the  dam,  and 
convey  them  to  Stone  &  Webster.  The  con- 
tract provided  that,  in  the  event  the  lands 
could  not  be  acquired  by  private  purchase 
at  a  reasonable  price,  Stone  &  Webster 
would  cause  a  corporation  to  be  formed  with 
power  to  condemn  them.  The  amount  of 
the  judgments  and  costs  for  the  land  con- 
demned was  to  be  deducted  from  the  pur- 
chase price  to  be  paid  by  Stone  &  Webster  to 
Eden.  The  language  of  the  contract  cover- 
ing this  matter  is  that  Stone  &  Webster 
"will  form  or  cause  to  be  formed  a  corpora- 
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tion  with  power  to  condemn,  and  will  use 
their  best  efforts  to  effect  condemnation  of 
such  lands  and  rights;  and  if  such  lands 
and  rights  are  obtained  by  such  condemna- 
tion proceedings  the  amount  of  the  con- 
demnation award  and  costs  and  expenses 
shall  be  deducted  from  tlie  purchase  price 
agreed  on  in  this  instrument." 

In  pursuance  of  this  contract,  and  after  a 
portion  of  the  land  had  been  acquired  by 
Eden  by  purchase,  and  on  or  about  the  10th 
day  of  November,  1911,  the  Western  Wash- 
ington Power  Company  was  incorporated 
under  the  laws  of  the  state  of  Maine.  Sub- 
sequently it  acquired  the  right  to  do  busi- 
ness in  the  state  of  Washington.  The  capi- 
tal stock  of  the  corporation  was  $25,000, 
divided  into  260  shares  of  the  par  value  of 
$100  per  share.  One  hundred  ninety  shares 
of  the  capital  stock  were  subscribed  and 
paid  for  by  the  Pacific  Coast  Power  Com- 
pany, a  corporation,  which  had  transferred 
all  of  its  property  to  the  Puget  Sound 
Traction,  Light,  &  Power  Company.  The 
latter  corporation  had  assumed  the  obliga- 
tions of  the  former.  All  of  the  subscribers 
to  the  capital  stock,  including  the  Puget 
Sound  Traction,  Light,  &  Power  Company, 
were  identified  with  the  Stone  &  Webster 
interests. 

The  Western  Washington  Power  Com- 
pany, after  qualifying  under  the  laws  of 
this  state,  instituted  condemnation  proceed- 
ings for  the  purpose  of  acquiring  the  prop- 
erty which  had  not  been  obtained  by  private 
purchase.  Certain  of  these  cases  had  gone 
to  judgment.  The  judgments  and  costs  of 
condemnation  were  paid  by  Eden. 

Some  claim  is  made  in  the  respondents* 
brief  that  the  evidence  fails  to  show  a  pub- 
lic use,  and  also  that  the  public  interest 
will  not  be  promoted  by  the  prosecution  of 
the  enterprise.  It  will  be  admitted  for  the 
purposes  of  this  opinion  that  the  evidence 
was  suflScient  to  show  a  public  use  and 
necessity.  But  the  serious  question  is 
whether  the  petitioner  is  proceeding  in 
good  faith  to  acquire  the  lands  for  the 
purpose  of  itself  developing  the  enterprise, 
or  whether  it  does  not  intend  when  the 
lands  are  acquired  to  transfer  them  to 
Stone  &  Webster,  a  copartnership. 

The  legislature  of  this  state  has  conferred 
the  right  to  acquire  the  title  to  private 
property  by  the  exercise  of  the  right  of 
eminent  domain  upon  a  corporation.  It 
has  not  conferred  this  right  upon  an  in- 
dividual. Hence  neither  Eden  nor  Stone 
&  Webster  had  the  right  to  condemn. 

The  whole  force  and  tenor  of  the  evidence 
shows  that  the  purpose  of  organizing  the 
corporation  and  having  it  institute  the  con- 
demnation proceedings  was  to  acquire  title 
to  the  property,  and,  after  having  done  so, 
n  X..RtA.(N.S.) 


to  convey  the  same  to  Stone  &  Webster  in 
pursuance  of  their  contract  with  Eden.  It 
must  be  admitted  tliat  one  witness  answered 
categorically  that  Stone  &  Webster  had  as- 
signed their  contract  with  Eden  to  the 
petitioner.  None  of  the  facts  and  circum* 
stances  surrounding  the  assignment  appear. 
So  far  as  the  evidence  goes,  it  may  or  may 
not  have  been  in  writing.  But  this  single 
fact  cannot  overcome  the  force  and  effect 
of  the  testimony,  which  shows  that  the 
property  was  ultimately  to  be  conveyed  to 
the  copartnership.  It  would  be  easy  after 
the  condenmation  proceedings  had  been  com-  < 
plcted  to  reassign  the  contract  to  Stone  A 
Webster.  If  the  proceeding  were  sustained, 
it  would  enable  Eden  and  Stone  &  Webster 
as  individuals,  by  the  intervention  of  the 
petitioner  created  for  that  purpose,  to  ar- 
complish  by  indirection  that  which  they 
could  not  do  directly. 

The  right  to  take  private  property  by  the 
exercise  of  the  power  of  eminent  domain  is 
a  part  of  the  sovereign  power  of  the  state. 
When  that  power  was  by  the  legislature 
conferred  upon  a  corporation,  a  subordinate 
agency,  it  was  certainly  contemplated  that 
the  agency  exercising  the  power  would  do 
so  for  the  purpose  of  developing  the  enter- 
prise for  which  the  private  property  was 
taken,  and  not  for  the  purpose  of  acquiring 
title  to  property  in  order  that  it  might  be 
transferred  to  a  partnership  which  did  not 
have  the  power  to  condemn.  Courts  will 
look  to  the  substance  of  a  transaction  rather 
than  to  the  form.  It  is  plain  that,  while  in 
form  the  corporation  is  condemning,  in  sub- 
stance it  is  the  individuals.  This,  we 
think,  cannot  be  done.  The  legislature  has 
not  yet  conferred  upon  individuals  the  right 
to  acquire  title  to  private  property  by  the 
exercise  of  the  right  of  eminent  domain. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  dis- 
miss the  proceeding. 

Crow,  Ch.  J.,  and  Ellis,  Chad  wick, 
and  Gose,  JJ.,  concur. 

Petition  for  rehearing  denied. 


WEST   VIRGINIA    SUPREME   COURT 
OF   APPEALS. 

DEWEY  DEPUTY,  by  Next  Friend, 

v. 

E.  G.  KIMMELL,  Plff.  in  Err. 

(_  W.  Va.  — ,  80  S.  E.  919.) 

Highway  —  rights  of  pedestrians  and 
autOTnoblllsts. 

1.  The  rights  of  pedestrians  and  drivers 

Headnotes  by  Ltnch,  J. 
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of  automobiles,  when  using  streets  or  other 
public  highways,  are  mutual,  equal,  and  co- 
ordinate, except  as  varied  by  the  nature  of 
the  appliance  or  mode  of  travel  employed, 
and  as  long  as  each  observes  the  reciprocal 
rights  of  the  other,  neither  will  be  liable 
for  any  injury  his  use  may  cause. 

Same  —  care  in  use. 

2.  A  person  using  a  public  highway  owes 
the  double  duty  to  avoid  danger  to  himself 
by  another  having  an  equal  right  to  such 
use,  and  the  infliction  of  injury  upon  such 
other  person.  Both  must  exercise  that  de- 
gree of  care  which  a  reasonably  prudent 
man  would  exercise  under  the  same  circum- 
stances. 

Same  —  duty  of  driver  of  automobile. 

3.  Because  of  the  character  of  the  vehicle 
and  the  unusual  dangers  incident  to  its  use, 
a  greater  degree  of  care  is  required  of  the 
operator  of  an  automobile  while  on  the 
public  highway,  and  especially  at  street 
crossings,  than  is  required  of  persons  using 
the  ordinarv  or  less  dangerous  instruments 
of  travel,  lie  should  exercise  such  care  in 
respect  to  speed,  warning^  of  approach,  and 


the  management  of  the  ear,  as  will  enable 
him  to  anticipate  and  avoid  collisions  which 
the  nature  of  the  machine  and  the  locality 
may  reasonably  suggest  likely  to  <»eeiir  in 
the  absence  of  such  precautions. 

Same  —  duty  to  children. 

4.  The  vigilance  and  care  required  of  the 
operators  of  an  automobile  vary  in  respect 
of  persons  of  different  ages  or  physical 
conditions.  He  must  increase  his  ezfsrUuits 
in  order  to  avoid  danger  to  children  whom 
he  may  see,  or  by  the  exercise  of  reasonable 
care  should  see,  on  or  near  the  highway. 
More  than  ordinary  care  is  required  in  such 
cases. 

Same  —  obstructed  view. 

5.  Where  a  wagon  or  other  vehicle  ob- 
scures or  obstructs  his  view  of  a  stre^ 
crossing,  when  the  presence  thereon  of  others 
may  reasonably  be  anticipated,  extra  Tigi- 
lance  and  caution  are  required  of  the  auto 
operator,  in  order  to  prevent  injury  to  per- 
sons on  such  crossing. 

Negligence  —  last  clear  chance. 

6.  The  mere  negligent  act  of  one  person 


Note.  —  Reciprocal  duty  of  operator  of 
automobile    and    pedestrian    to    use 
care. 

The  early  cases  upon  this  question  are 
gathered  in  the  notes  to  Christy  v.  Elliott, 
1  L.R.A.(N.8.)  216;  Mclntyre  v.  Orner,  4 
L.R.A.(N.S.)  1130;  Gerhard  v.  Ford  Motor 
Co.  20  L.R.A.(N.S.)  232;  Weil  v.  Kreutzer, 
24  L.R.A.(N.S.)  557;  Lauson  v.  Fond  du 
Lac,  25  L.R.A.(N.S.)  40;  Baker  v.  Close,  38 
L.R.A.(NJS.)  487;  and  Minor  v.  Stevens, 
iz  L.R.A.(N.S.)  1178,  to  which  the  pres- 
ent note  is  supplementary.  It  will  be  ob- 
served that  these  notes  do  not  cover  the 
question  as  to  the  reciprocal  duty  of  the 
driver  of  an  automobile  and  those  working 
or  playing  in  the  street. 

The  question  of  the  duty  and  liability 
of  operators  of  automobiles  with  respect  to 
horses  encountered  on  the  highway  is  cov- 
ered in  the  note  to  Messer  v.  Bruening,  48 
LJl.A.(N.S.)  946. 

The  practical  importance  of  this  subject 
is  illustrated  by  the  large  number  of  cases 
in  point  that  nave  been  decided  since  the 
preparation  of  the  note  in  42  L.RJl.(N.S.), 
a  period  of  a  little  over  a  year. 

In  general — duty  of  operator  of  car. 

Supplementing  notes  in  38  L.R.A.(N.S.) 
487,  42  L.R.A.(N.S.)   1178. 

llie  driver  of  an  automobile  is  bound  to 
anticipate  the  presence  of  pedestrians  upon 
the  streets  of  a  city  or  upon  rural  highways, 
as  well  as  to  exercise  reasonable  care  that 
he  does  not  injure  them  after  he  is  aware 
of  their  presence.  O'Dowd  ▼.  Newnham, 
13  Ga.  App.  220,  80  S.  £.  36.  The  court 
said:  "The  application  of  this  principle  is 
qualified  by  the  rule  to  which  we  have  just 
referred  in  the  first  division  of  this  opin- 
ion. The  pedestrian,  like  the  driver  of  an 
automobile,  in  the  exercise  of  ordinary  care 
for  his  own  safety  and  for  the  safety  of 
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others,  is  required  to  anticipate  the  presence 
of  persons  and  vehicles  upon  the  highway. 
But  it  cannot  be  said  that  the  duty  which 
is  upon  the  pedestrian  is  as  urgent  aa  that 
devolving  upon  the  driver  of  an  automobile, 
for  the  foot  passenger's  action  or  inaction 
in  the  premises  is  far  less  important  to  the 
other  users  of  the  highway.    The  impact  of 
the  body  of  a  pedestrian  absorbed   in  his 
own  meditations,  upon  a  passer-by,  might 
be  measurably  uncomfortable,  but  it  would 
seldom  be  hazardous  to  either  life  or  limb; 
whereas   the   impact   of   an   automobile   in 
motion   while   the   driver    is   asleep   might 
cause  as   certain   death   as   if  the   injured 
person  had  been  wilfully  pursued  and  wan- 
tonly crushed.    The  pedestrian  and  the  auto- 
mobile have  equal  rights  upon  the  highway, 
but  their  capacity  for  inflictins  injury  is 
vastly    disproportioned.     It   foUows,    also, 
from  this,  that  the  driver  of  an  automobile 
cannot  be  said  to  be  using  the  highway  with- 
in his  rights,  or  to  be  in  the  exercise  of  due 
care,  if  he  takes  advantage  of  the  force^ 
weight,*  and   power   of   his   machine   as  a 
means  of  compelling  pedestrians  to  yield  to 
his  machine  superior  rights  upon  the  public 
highway,     designed    for    the    use     of    all 
members  of  the  public  upon  equal  terms. 
Instances  are  almost  a  matter  of  daily  oc- 
currence  where   apparently   the  drivers  of 
automobiles  operate   their   machines  as  if 
they  have  been  granted  a  right  of  way  over 
the  public  highways,  and  as  if  it  is  nothing 
more  than  toe  duty  of  the  pedestrian  to 
yield  precedence  to  the  automobile,  and  to 
stop   and    wait   until   the   automobile  has 
passed    before    attempting    to    proceed   in 
crossing   a   street  or   otherwise   using  the 
highway.    If  there  is  anything  in  the  argu- 
ment of  priority,  man  was  created  before 
the  automobile,  and,  to  paraphrase  a  quo- 
tation from  Holy  Writ,  man  was  not  created 
for  the  automobile,  but  the  automobile  wu 
created  for  man.    Generally,  the  natural  in- 
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'Will  not  excuse  negligent  injury  to  him  by 
another.  If,  therefore,  a  person  who  negli- 
gently places  himself  in  a  situation  of  im- 
minent danger  is  injured  by  one  who  by  the 
exercise  of  reasonable  care  could  have 
avoided  such  injury,  the  negligence  of  the 
former  will  not  bar  recovery. 

HiSliiFvay  —  duty  to  look  and  listen. 

7.  A  person  lawfully  in  a  public  highway 
may  rely  upon  the  exercise  of  reasonable 
care  by  drivers  of  vehicles  to  avoid  injury. 
Failure  to  anticipate  omission  of  such  care 
does  not  render  him  negligent.  A  pedes- 
trian is  not  bound,  as  a  matter  of  law,  to 
be  continuously  looking  or  listening  to  as- 
cert^ain  if  automobiles  or  other  vehicles 
are  approaching,  under  penalty  that,  if  he 
fails  to  do  so  and  is  injured,  his  own  negli- 
gence will  defeat  recovery  of  damages  sus- 
tained. 

M'esligence  —  duty  of  child. 

8.  In  determining  the  question  of  con- 
tributory negligence,  the  conduct  of  children 
Bbould  not  be  judged  by  the  same  rules 
'which  govern  that  of  adults.  Ordinary 
caution  for  them  is  that  degree  of  care  and 


prudence  which  children  of  the  same  age  are 
accustomed  to  exercise  under  like  circum- 
stances. 

Evidence  —  proof  of  facts  alleged. 

9.  In  order  to  recover,  it  is  unnecessary 
for  plaintiff  to  prove  literally  the  acts  of 
negligence  averred  in  the  declaration.  If 
the  allegations  are  substantially  proved, 
this  is  sufficient.  Hence,  an  instruction  in 
an  action  of  case  for  personal  injury,  which 
tells  the  jury  that  it  cannot  find  for  plain- 
tiff unless  it  believes  from  the  evidence  ''that 
the  defendant  was  negligent  in  the  very 
manner  set  out  in  tne  declaration/'  is 
erroneous,  and  should  be  refused. 

(February  3,  1914.) 

f?  RROR  to  the  Circuit  Court  for  Mineral 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  al- 
lied to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


stinct  of  self-preservation  will  inspire  in  the 
pedestrian  a  due  degree  of  caution  for  his 
own   safety,  when  he  is  aware  of  the  ap- 
proach of  an  automobile,  and  this  the  law 
will  require  him  to  exercise.    Sometimes  the 
circumstances    surrounding    the    approach 
of  one  of  these  vehicles  of  ponderous  propor- 
tions inspire  a  terror  which  paralyzes  the 
power   of  locomotion   on   the   part   of   the 
traveler  on  foot,  especially  if  he  be  a  child  of 
tender  years.    In  such  a  case,  the  dangerous 
character  of  the  instrumentality  which  the 
driver  of  an  automobile  is  operating  forbids 
the    assertion   that  'he   has   exercised   even 
ordinary  diligence,  unless  he  has  used  every 
possible  means  to  avoid  injury  to  the  pe- 
destrian.     On    account    of    the    ease    with 
which  injury  can  result  from  the  slightest 
negligence  or  inattention  in  the  operation 
of  his  machine,  ordinary  diligence  requires 
that  the  driver  of  an   automobile  be  con- 
stantly on  the  lookout,  and  that  he  have 
his   machine   in  such   condition  as  that  it 
shall  be  under  his  perfect  control.    The  pe- 
dofltrian  also  is  required  to  be  on  the  look- 
out; but  he  has  the  right  to  assume  that 
the  drivers  of  all  automobiles  are  on  the 
lookout  for  him  too,  and  if  he  is  properly 
upon  the  public  highway,  which  he  is  enti- 
tled to  use  equally  with  them,  he  has  the 
right  to  assume  that  they  are  both  willing 
and  able  to  regard  his  rights.    While,  there- 
fore, the  law  requires  that  a  pedestrian  and 
the  driver  of  an  automobile  shall  each  an- 
ticipate the  presence  of  the  other  upon  the 
public  highways,  and  that  neither  shall  do 
any  act  likely  to  jeopardize  the  safety  of 
the  other,  still,  on  account  of  the  great  dis- 
parity in  their  respective  capacities  to  in- 
flict injury,  the  exercise  of  ordinary  dili- 
gence on  the  part  of  the  pedestrian  to  look 
out   for   automobiles    does   not   necessarily 
require  as  continuous  caution  as  is  requisite 
to  enable  an  automobilist  to  fulfil  the  defi- 
nition 'ordinary  diligence'  as  applied  to  one 
61  LJLA.(N.S.) 


having  in  his  charge  a  dangerous  and  death- 
dealing  instrumentality." 

It  is  the  duty  of  the  driver  of  such  ma- 
chines as  those  here  considered  to  keep  a 
lookout  in  the  direction  in  which  his  car  is 
going  and  turning.  Eisenman  v.  Griffith, 
—  Mo.  App.  — ,  167  S.  W.  1142;  O'Dowd  v. 
Newnham,  supra. 

And  in  attempting  to  pass  over  a  crossing 
which  is  frequented  by  pedestrians,  he  is 
chargeable  with  the  duty  to  look,  and  this 
duty  implies  also  the  duty  to  see  what  is 
in  plain  view,  unless  some  reasonable  ex- 
planation is  presented  for  a  failure  to  see, 
and  the  reasonableness  of  such  explanation 
is  a  question  for  the  jury.  Holderman  v. 
Witmer,  —  Iowa,  — ,  147  N.  W.  927. 

And  if  he  sees  a  pedestrian  in  peril,  it  is 
his  duty  to  immediately  take  all  reasonable 
measures  to  avoid  injuring  him.  Eisenman 
y.  Griffith,  supra. 

In  a  crowded  city  street  dictates  of  com- 
mon prudence  require  that  an  automobile 
should  be  kept  under  control  so  as  to  avoid, 
or  at  least  minimize,  the  danger  of  a  colli- 
sion with  pedestrians  and  others.  Lorah  v. 
Rinehart,  243  Pa.  231,  89  Atl.  967. 

Greater  care  is  required  of  the  operator 
of  an  automobile  at  street  crossings  and  in 
the  more  thronged  streete  of  a  city,  than  in 
the  less  obstructed  streets  in  the  open  or 
suburban  parts.  Grier  v.  Samuel,  —  Del. 
— ,  86  Atl.  209. 

And  the  operator  of  an  automobile  in  the 
city  should  cause  it  to  slow  up,  or  stop  if 
need  be,  where  danger  is  imminent  and 
could,  by  the  exercise  of  reasonable  care, 
be  seen  or  known  in  time  for  him  to  avoid 
accident.    Ibid. 

The  degree  of  diligence  which  must  be 
exercised  in  a  particular  exigency  is  such 
as  is  necessary  to  prevent  injuring  others, 
and  in  considering  whether  the  operator  of 
an  automobile  exercised  due  diligence,  or 
by  a  failure  to  do  so  is  guilty  of  negligence. 
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M 6801*8.  Charles  X.  Finnell  and  Frank 
C.  Reynolds,  for  plaintiff  in  error: 

>Vhen  both  parties  are  chargeable  with 
negligence,  the  plaintiff  cannot  recover  if 
his  negligence  contributed  in  any  degree  as 
an  efficient  cause  to  the  injury  complained 
of. 

0 

Richmond  Traction  Co.  ▼.  Martin,  102 
Va.  209,  46  S.  E.  880;  Carrico  v.  West 
Virginia  C.  &  P.  R.  Co.  39  W.  Va.  86,  24 
L.R.A.  50,  19  S.  £.571;  Phillips  v.  Ritchie 
County,  31  \V.  Va.  477,  7  S.  E.  427;  Shearm. 
k  Redf.  Keg.  5th  ed.  §  96;  Slaughter  v. 
Huntington,  64  \V.  Va.  237,  16  L.R.A. 
(N.S.)   459,  61  S.  E.  155. 

Messrs.  R.  F.  Leody  and  W.  H.  Griffith, 
for  defendant  in  error: 

The  driver  of  a  vehicle  is  bound  to  use 


the  character  of  the  instrumentality  which 
he  is  operating  and  the  danger  attached  to 
its  operation,  as  well  as  the  cdaracter  of 
the  highway  being  traveled  and  the  proba- 
bility of  inflicting  injuries,  are  all  to  be 
taken  into  account.  O'Dowd  v.  Newnham, 
supra. 

What  might  be  due  care  in  the  manage- 
ment of  a  horse  and  carriage  traveling 
along  a  country  road  affords  no  standard  for 
measuring  the  prudence  of  the  driver  of  an 
automobile  running  over  the  same  road  at 
high  speed.  Brown  ▼.  Thayer,  212  Mass. 
392,  99  N.  E.  237. 

And  in  passing  upon  the  question  whether 
the  driver  of  an  automobile  which  struck  a 
pedestrian  exercised  ordinary  care,  the  jury 
may  consider  the  powerful  agencies  placed 
under  the  control  of  the  driver,  and  the 
disastrous  consequences  to  other  travelers 
if  there  is  mismanagement.     Ibid. 

An  automobile  has  no  superior  right  to 
the  use  of  a  street  car  track  as  such,  like 
the  right  enjoyed  by  street  cars.  Michalsky 
V.  Putney,  51  Pa.  Super.  Ct.  163. 

Although  both  pedestrians  and  the  driv- 
ers of  automobiles  have  the  right  to  pass 
and  repass,  neither  can  so  negligently  ex- 
ercise this  right  as  to  injure  the  other. 
Schock  ▼.  Cooling,  175  Mich.  313,  141  N. 
W.  675. 

And  it  is  negligence  for  the  driver  of  an 
automobile  having  ample  space  to  pass  a 
pedestrian  on  a  highway,  to  so  guide  his 
vehicle  as  to  strike  (lim  in  passing.     Ibid. 

The  driver  of  an  automobile  has  the 
same  right  to  use  the  highway  or  streets 
of  a  city,  as  the  driver  of  other  vehicles, 
and  like'  them  he  must  exercise  reasonable 
care  and  caution  for  the  safety  of  others. 
Grier  v.  Samuel,  supra;  Goldblatt  ▼.  Broc- 
kl^bank,  166  111.  App.  315. 

It  is  tlie  duty  of  the  driver  of  such  a 
machine  to  use  ordinary  care  in  its  opera- 
tion, to  move  at  a  rate  of  speed  reasonable 
under  the  circumstances,  and  cause  it  to 
slow  up,  or  to  stop  if  need  be,  where  danger 
is  imminent  and  could,  by  the  exercise  of 
reasonable  care,  be  seen  or  known  in  time 
to  avoid  an  accident;  and  greater  care  is 
required  at  street  crossings  and  in  the  more 
51  L.R.A.(N.S.) 


reasonable  care,  and  to  anticipate  the  pres- 
ence on  the  street  of  other  persons  having 
an  equal  right  with  himself  to  be  there. 

Geiselman  v.  Schmidt,  106  Md.  5S0,  66 
Atl.  202;  Irwin  v.  Judge,  81  Conn.  492. 
71  Atl.  573;  Hennessey  v.  Taylor,  18*J 
Mass.  583,  3  L.R.A.(N.S.)  345,  76  K.  £. 
224,  4  Ann.  Cas.  396,  19  Am.  Keg.  Rep. 
285;  Lynch  v.  FUk  Rubber  Co.  209  Mass. 
16,  95  N.  E.  400,  2  N.  C.  C.  A.  298 ;  Dugan 
V.  Lyon,  41  Pa.  Super.  Ct.  52. 

A  person  in  a  public  street  has  a  right  to 
rely  upon  the  exercise  of  reasonable  care 
on  the  part  of  the  drivers  of  vehicles  tu 
avoid  causing  injury,  and  a  failure  to  an- 
ticipate the  omission  of  such  care  doea  not 
render  him  negligent. 


crowded  streets  of  a  city  than  in  the  less 
obstructed  streets  in  the  open  or  suburban 
parts.  Brown  v.  Wilmington,  —  DeL  — , 
90  Atl.  44. 

The  right  of  the  driver  of  an  automobile 
and  of  a  pedestrian  in  the  highway  must  be 
exercised  in  a  reasonable  and  careful  man- 
ner so  as  not  unreasonably  to  abridge  or 
interfere  with  the  rights  of  the  other;  both 
are  bound  to  the  reasonable  use  of  all  their 
senses  for  the  prevention  of  accidents,  and 
the  exercise  of  all  such  reasonable  caution 
as  ordinarily  careful  and  prudent  persons 
would  exercise  under  like  circumstance. 
Grier  v.  Samuel,  supra. 

A  duty  which  everyone  using  highways 
owes  to  others  is  to  exercise  reasonable  care, 
and  to  bear  in  mind  that  he  does  not  have 
the  exclusive  right  of  user,  whether  he  be  a 
pedestrian,  rider,  or  driver  of  an  automo- 
bile, and  the  quantum  of  care  required  is 
to  be  estimated  by  the  particular  situation. 
Winner  v.  Linton,  120  Md.  276,  87  Atl. 
674. 

In  Brown  v.  Thayer,  supra,  where  a  re- 
covery was  sought  for  an  injury  to  a  i>edes- 
trian  by  an  automobile,  it  was  held  that 
public  highways  are  not  designed  or  main> 
tained  as  thoroughfares  for  racing  automo- 
biles, and  that  these  who  use  them  for  this 
purpose  do  so  at  their  peril. 

In  Mosso  V.  £.  H.  Stanton  Co.  75  Wash. 
220,  —  L.R.A.(N.S.)  — ,  134  Pac.  941, 
in  an  action  by  a  pedestrian  to  recover  for 
an  injury  inflicted  by  an  automobile,  it  was 
held  that  where  the  peril  of  a  traveler  on 
the  highway  is  actually  discovered,  and 
should  be  appreciated,  by  the  operator  of  a 
street  car  or  other  agency  of  danger,  a  now 
duty  arises  to  exercise  all  reasonable  care 
to  avoid  injury,  and  that  the  failure  to 
exercise  such  care,  if  it  results  in  injury, 
will  render  the  driver  liable  notwithstand- 
ing the  continuance  of  the  plaintiff's  ne;gli- 
gence  up  to  the  instant  of  the  injury. 

— rights  and  duties  of  pedestrians. 

Supplementing  notes  in  38  L.R.A.(N.8.) 
488,  and  42  L.R.A.(N.S.)    1179. 

In  using  the  streets  all  persons  are  bound 
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Gerhard  ▼.  Ford  Motor  Co.  165  Mich. 
618,  20  L.R.A.(N.S.)   232,  119  N.  W.  904. 

One  running  an  automobile  is  bound  to 
take  notice  of  a  person  standing  in  the 
roadway  conversing  with  a  friend  sitting  in 
a  carriage,  and  to  use  care  not  to  injure 
him. 

Kathmeyor  v.  Mehl,  —  N.  J.  L.  — ,  60 
Atl.  40,  17  Am.  Neg.  Rep.  C88. 

Defendant  cannot  extricate  himself  from 
the  imputation  of  recklessness  and  negli- 
gence. 

Hannigan  v.  Wright,  5  Penn.  (Del.)  537, 
63  Atl.  234. 

Lynch,  J.,  delivered  the  opinion  of  the 
court: 

The  injury,  damages  for  which  plaintiff 


seeks  recovery  by  an  action  of  trespass  on 
the  case,  was  inflicted  by  defendant  in  the 
operation  of  an  automobile  on  the  streets  of 
Keyser.  The  car  collided  with  plaintiff  at 
a  street  crossing,  and  within  a  few  feet  of 
the  curb,  over  which  he  had  just  stepped 
into  the  street.  At  that  time  he  was  ten 
years  and  six  months  old.  In  company 
with  him  were  two  companions,  one  eleven, 
the  other  nine  years  old.  They  were  in- 
terested in  the  pictures  of  noted  baseball 
players,  contained  in  a  box  of  candy  pur- 
chased by  one  of  them  at  a  store  near  the 
crossing.  These  they  were  examining  as 
they  leisurely  approached  and  entered  up- 
on the  crossing  at  the  time  of  the  collision. 
Defendant  drove  his  car  along  Piedmont 
street,  and  thence  to  the  left  over  the  cross- 


to  exercise  reasonable  care  to  prevent  col- 
lisions and  accidents.  Grier  v.  Samuel,  and 
Brown  v.  Wilmington,  supra. 

A  pedestrian  and  the  user  of  an  auto- 
mobile have  equal  rights  upon  the  public 
highway,  and  each  is  to  use  it  bearing  in 
mind  the  right  of  the  other,  in  such  a  man- 
ner as  not  to  injure  the  other.  O'Dowd  v. 
Xewnham,  supra. 

The  degree  of  care  required  of  a  pedes- 
trian while  in  the  street  depends  largely 
upon  the  place  and  the  condition,  but  the 
dogrce  of  care  required  is  ordinary  care  un- 
der the  circumstances.  Lewis  v.  Seattle 
Taxicab  Co.  72  Wash.  320,  130  Pac.  341. 

A  person  crossing  a  public  street  of  a 
city  is  required  to  make  reasonable  use  of 
all  of  his  senses  in  order  to  avoid  an  im- 
pending danger,  and  if  he  fails  to  do  so 
and  is  injured  by  reason  of  such  failure,  he 
is  guilty  of  such  negligence  as  will  prevent 
a  recovery.     Grier  v.  Samuel,  supra. 

While  travelers  on  foot  passing  along  or 
crossing  a  public  highway  have  the  same 
right  to  use  it  as  a  vehicle  of  any  'kind, 
they  are  bound  to  exercise  care  according 
to  the  circumstances,  and  especially  bound 
to  the  alert  and  watchful  performance  of 
the  duty  of  all  travelers  on  all  highways, 
to  look  where  they  are  going  and  not  walk 
blindly  into  danger.  Tolmie  v.  Woodward 
Taxicab  Co.  —  Mich.  — -,  144  N.  W.  855. 

It  is  tlie  duty  of  a  foot  passenger  to 
look  both  ways  before  starting  to  cross  a 
street,  particularly  when  it  is  a  busy  thor- 
oughfare in  the  heart  of  the  business  dis- 
trict of  a  large  citv.  Davis  v.  John  Breuner 
Co.  -r-  Cal.  — ,  140  Pac.  580. 

And  a  pedestrian  about  to  cross  a  city 
street  must  be  on  iiis  guard  after  he  starts 
onto  the  street,  and  must  continue  on  the 
alert  while  crossing  the  entire  roadway. 
Lorah  v.  Rinehart,  243  Pa.  231,  80  Atl. 
967. 

But  pedeFtrians  are  not  bound  to  be  con- 
tinually looking  and  listening  to  ascertain 
if  automobiles  are  approachinfr,  under  pen- 
alty that  if  they  fail  to  do  this  and  are 
injured,  it  will  be  assumed  from  this  fact 
alone  that  they  were  negligent.  O'Dowd  v. 
Xewnham,  supra. 
61  L.R.A.(N.S.)  63 


The  driver  of  an  automobile  has  freedom 
of  choice  as  to  the  part  of  the  street  he  will 
drive  upon,  and  a  pedestrian  may  rely  on 
the  presumption  that  so  long  as  he  occupies 
one  place  or  pursues  a  given  course,  he  will 
not  be  run  into,  and  a  failure  to  keep  a 
lookout  for  the  approach  of  such  vehicles 
is  not  necessarily  a  want  of  proper  care. 
Lewis  V.  Seattle  Taxicab  Co.  supra. 

Persons  alighting  upon  or  walking  across 
public  streets  where  vehicles  are  constantly 
traveling  to  and  fro  must  use  ordinary  care 
to  see  that  they  do  not  collide  with  or  are 
not  run  over  by  them,  and  it  is  in  turn 
the  duty  of  the  drivers  of  vehicles  to  exer- 
cise ordinary  care  to  prevent  any  injury 
being  caused  to  such  foot  passengers;  the 
rights  of  such  parties  are  reciprocal  and 
equal,  and  neither  has  any  right  of  way 
superior  to  the  other.  Brown  v.  Brashear, 
22  Cal.  App.  335,  133  Pac.  505. 

A  pedestrian  who,  in  using  a  public  high- 
way, is  in  the  exercise  of  due  care  for  his 
own  protection  and  for  the  safety  of  others, 
cannot,  as  matter  of  law,  be  held  guilty  of 
contributory  negligence  merely  because  he 
does  not  run  to  escape  injury  by  an  auto- 
mobile.    O'Dowd  v.  Newnham,  supta. 

Applications  of  general  rules — speed. 

Supplementing  notes  in  38  L.R.A.(N.S.) 
488,  and  42  L.R.A.(N.S.)  1180. 

The  operation  of  an  automobile  at  a  rate 
of  speed  in  excess  of  that  prescribed  by  a. 
valid  municipal  ordinance  is  negligence  per 
86.    O'Dowd  v.  Newnham,  supra. 

So,  it  is  negligence  per  se  for  the  driver 
of  an  automobile  to  rim  his  machine  at 
about  twice  the  maximum  lawful  rate  of 
speed,  and  to  fail  to  sound  a  warning, 
when  approaching  a  pedestrian,  within  12 
feet  of  an  intersecting  street.  Hillebrant 
V.  Manz,  71  Wash.  250,  128  Pac.  892. 

And  a  peremptory  instruction  for  the  de- 
fendant should  not  be  given  in  an  action 
to  recover  for  an  injury  to  a  pedestrian  who 
was  struck  by  an  automobile  immediately 
after  jumping*  from  a  wagon  and  while  pro- 
ceeding across  the  street,  where  there  is 
evidence  that  the  driver  of  the  automobile 
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ing  and  into  Orchard  street.  As  the  car 
entered  on  the  crossing,  it  collided  with  two 
of  the  three  boys,  knocking  plaintiflf  to  the 
pavement,  thereby  causing  the  injury.  The 
trial  court  entered  judgment  for  plaintiff 
on  the  jury's  findings  on  the  facts.  Hence 
the  case  is  here  on  writ  of  error. 

While  defendant  admits  the  collision  and 
its  resultant  effect,  he  denies  liability  on 
the  ground  that  but  for  the  negligence  of 
the  plaintiff  the  collision  would  not  have 
occurred.  But  the  question  of  defendant's 
negligence,  and  that  of  plaintiff,  if  any, 
contributing  to  the  injury,  were  submitted 
to  the  determination  of  the  jury,  and  its 
findings  cannot  be  disturbed  except  for  good 
and  sufficient  cause. 

W^as  defendant  negligent?     He  was  law- 


fully on  the  public  highway.  It  was  opoi 
alike  to  him  and  to  the  plaintiff.  Their 
rights  thereon  were  mutual  and  co-ordinate. 
The  rights  of  the  one  were  not  superior  to 
the  rights  of  the  other.  Highways  are  con- 
structed and  maintained  at  public  expense, 
for  public  use  by  all  persons  alike,  witbovt 
limitation  or  restriction,  save  only  that  t^ 
use  must  conform  to  the  well-established 
rules  and  regulations  prescribed  by  law. 

That  the  use  of  automobiles  on  the  higa- 
ways  for  business  or  recreation  is  lawful  is 
no  longer  open  to  question.  Such  nse  ia- 
volves  only  the  application  of  a  new  appli- 
ance and  mode  of  travel,  rather  than  my 
new  legal  principle.  It  does  not  exclude  or 
seriously  interfere  with  the  original  modes 
in  which  the  highways  were  used,  bat  sin- 


was  running  his  machine  at  a  rate  of  speed 
that  was  in  excess  of  the  limit  fixed  by  the 
city  ordinance,  and  that  might  be  considered 
imreasonable  and  dangerous  upon  such  a 
thoroughfare.  Bartlev  v.  Marino,  —  Tex. 
Civ.  App.  — ,  158  SS.  W.  1156. 

But  the  mere  fact  that  the  driver  of  the 
automobile  which  struck  a  pedestrian  was 
violating  the  speed  ordinance,  and  failed  to 
give  the  proper  warning  of  his  approach, 
does  not  preclude  the  court  from  finding  that 
the  pedestrian's  negligence  in  walking  heed- 
lessly into  the  street  was  the  efficient  and 
proximate  cause  of  his  injury,  since  the 
negligence  of  a  plaintiff  which  directly  con- 
tributes to  the  injury  bars  a  recovery. 
Davis  V.  John  Breuner  Co.  supra. 

The  right  of  the  driver  of  an  automobile 
on  the  street  is  no  greater  than  that  of  a 
pedestrian,  but  their  rights  and  duties  are 
reciprocal,  and  whether,  notwithstanding 
any  previous  negligence  of  the  pedestrian 
in  failing  to  look,  the  driver  of  the  machine 
could  have  seen  and  have  avoided  the  acci- 
dent, had  he  been  running  at  a  reasonable 
rate  of  speed,  or  had  he  sounded  his  horn, 
is  a  question  for  the  jury.  Hillebrant  v. 
Manz,  siipra. 

A  motion  to  nonsuit  is  properly  refused 
where  there  is  proof  that  the  defendant's 
automobile  was  being  propelled  through  a 
thickly  populated  public  street  at  a  high 
rate  of  speed,  and  that  the  plaintiff,  a  child 
seven  years  of  age,  who  was  then  crossing 
the  street,  was  run  into  and  dragged  a  dis- 
tance of  about  8  or  10  feet.  Lewis  v.  Na- 
tional Cash  Register  Co.  84  N.  J.  L.  698, 
87  Atl.  345. 

Ajid  in  Lorah  v.  Rinehart^  supra,  it  w^as 
held  that  the  question  whether,  considering 
the  congested  condition  of  the  city  streets, 
the  defendant's  automobile,  which,  accord- 
ing to  the  testimony,  was  proceeding  from 
12  to  15  miles  an  hour,  was  being  run  at 
a  negligent  rate  of  speed,  was  properly  left 
to  the  jury. 

And  in  Yarbrough  v.  Carter,  —  Ala.  — , 
60  So.  833,  the  evidence  in  an  action  to 
recover  for  injuries  to  a  pedestrian  who 
was  run  into  by  an  automobile  was  held 
sufficient  to  carry  the  case  to  the  jury 
51  L.R.A.(N.S.) 


on  the  question  of  the  defendant's  ne-^li- 
gencp,  where  there  was  evidence  tending 
to  show  that  the  defendant's  automobii^ 
running  at  between  25  and  40  miles  as 
hour,  struck  tlie  plaintiff,  and  that  no  si;;- 
nals  were  given  of  the  approach  of  the 
machine. 

So,  in  an  action  against  the  owners  of 
two  automobiles  to  recover  for  the  death  c: 
one  pedestrian  and  injury  to  another,  the 
question  of  negligence  on  the  part  of  the 
drivers  of  the  machines  is  for  the  jnnr. 
where  there  is  evidence  that  just  before  tb* 
accident  the  peklestriana  were  walking  aloo^ 
the  extreme  right  of  the  street;  that  a 
buggy  drawn  by  a  horse  was  a  little  di:s- 
tance  in  advance  of  them  and  between  then 
and  the  left-hand  side  of  the  street;  that 
the  automobiles  were  approaching  from  tU 
rear  and  were  racing;  that  the  first  wamio* 
of  their  approach  was  given  by  the  bloving 
of  the  horn  on  the  leading  machine;  that 
the  pedestrians  heard  it  and  tamed  and 
saw  tlie  approaching  automobiles;  that  tLc 
deceased  and  the  injured  pedestrian  leap^i 
toward  the  left  and  were  struck  by  ooe  of 
the  machines,  which  also  collided  with  the 
buggy,  and  which,  with  its  emergency  brake 
set,  continued  on  its  course  for  80  fept 
Brown  v.  Thayer,  212  Mass.  392,  99  N.  .^ 
237. 

And  in  an  action  to  recover  for  an  injtirr 
to  a  pedestrian  struck  by  an  automobile 
while  crossing  a  street,  the  question  of  tbe 
speed  of  the  machine  and  the  negUgencr  of 
the  operator  is  for  the  jury,  where  the  pUin- 
tiff's  evidence  tends  to  show  that  the  injun 
occurred  on  a  dark  rainy  night,  and  that 
the  machine  struck  him  immediately  after 
he  saw  it,  knocking  him  down  and  proceeii- 
ing  a  distance  of  12^  feet  after  the  eoi- 
lision,  while  the  defendant's  tcstimoiiv  wt* 
to  the  effect  that  his  machine  was  going  onir 
about  2  miles  an  hour,  and  that  be  »toppi'^ 
his  car  before  reaching  the  plaintiff.  aoJ 
did  not  strike  him,  but  that  he  fell  befon 
the  car  reached  him,  and  the  injury  resulted 
from  such  fall.  Bachelder  v.  Moipan,  — 
Ala.  — ,  60  So.  815. 

And  in  an  action  to  recover  for  the  drttJ 
of  a  person  killed  by  an  automobile  wbik 
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ply  adds  another  use  in  furtherance  of  the 
general  object  for  which  they  were  dedicat- 
ed. But  new  appliances  and  modes  of  travel 
must  be  exercised  with  due  regard  for  the 
rights  of  others  using  the  highways,  ''and 
as  long  as  such  caYe  is  exercised,  the  own- 
ers will  not  be  liable  for  any  injury  their 
use  may  cause/'  Berry,  Automobiles,  § 
115,  and  numerous  cases  cited. 

So  that,  in  whatever  manner  or  for  what- 
ever lawful  purpose  one  uses  a  public  high- 
way, he  owes  a  double  duty:  (1)  To  avoid 
danger  to  himself  by  another  having  the 
right  to  such  use,  and  (2)  to  avoid  inflic- 
tion of  an  injury  upon  such  other  person. 
Both  must  exercise  such  care  as  reason- 
ably prudent  persons  would  exercise  un- 
der the  same  circumstances  and  conditions. 


in  order  to  avoid  being  injured  or  causing 
injury.  Indiana  Springs  Co.  v.  Brown,  10 j 
Ind.  465,  1  L.R.A.(N.S.)  238,  74  N.  E. 
615,  6  Ann.  Cas.  656,  18  Am.  Neg.  Rep. 
392;  Hall  v.  Compton,  130  Mo.  App.  675, 
108  S.  W.  1122;  28  Cyc.  27,  29;  Berry, 
Automobiles,  §§  128,  150,  103,  171,  173; 
Huddy,  Automobiles,  §§  84,  95,  99,  101; 
Babbitt,  Motor   Vehicles,   §   913. 

But  what  may  be  due  and  reasonable  care 
in  the  use  of  a  highway  under  some  cir- 
cumstances may  be  negligence  under  others. 
No  inflexible  rule  applicable  alike  to  all 
cases  has  been  or  can  be  definitely  stated. 
Each  case  must  be  determined  upon  its  own 
peculiar  facts.  The  degree  of  care  varies, 
also,  to  some  extent  with  the  character  of 
the  vehicle.    There  is  an  obvious  difference 


crossing  a  street,  the  case  is  properly  sub- 
mitted to  the  jury  and  a  verdict  for  the 
plaintiff  justified,  where  there  is  evidence 
that  the  automobile  was  proceeding  at  a 
rate  of  from  15  to  45  miles  per  hour,  and 
that  no  signal  of  its  approach  was  given; 
that  the  deceased  alighted  from  a  street 
car  nearly  opposite  his  home  at  a  regular 
stopping  place;  that  as  he  alighted  he 
faced  in  the  direction  from  which  the  au- 
tomobile approached,  but  that  it  was  not 
in  sight;  that  he  spoke  to  a  person  on  a 
wagon  and  proceeded  across  the  tracks; 
that  he  saw  the  automobile  and  made  mo- 
tions toward  it  immediately  before  he  was 
struck;  that  it  carried  him  a  distance  of 
about  95  feet;  and  there  is  further  evidence 
that  such  an  automobile  going  at  the  rate  of 
15  miles  an  hour,  could  be  stopped  within 
20  or  30  feet,  and  when  going  at  the  rate 
of  35  miles  an  hour,  could  be  stopped  within 
75  feet.  Michalsky  v.  Putncv,  51  Pa.  Super. 
Ct.  163. 

And  in  a  similar  action,  where  there  is 
evidence  that  although  the  brakes  were  ap- 
plied, the  machine  which  injured  the  pedes- 
trian traveled  more  than  70  feet  up  a  slight 
grade  after  the  collision,  notwithstanding 
there  is  no  evidence  to  show  within  what 
distance  the  car  or  a  similar  one  might  be 
stopped,  it  is  a  question  for  the  jury  at 
what  speed  the  car  was  proceeding,  and  it 
is  improper  for  the  court  to  say,  as  a  mat- 
ter of  law,  that  it  was  not  exceeding  a  cer- 
tain speed.  Ackerman  v.  Stacey,  157  App. 
Div.  835,  143  N.  Y.  Supp.  227. 

And  in  Goldblatt  v.  Brocklebank,  166 
Til.  App.  315,  the  evidence  was  held  suf- 
ficient to  show  that  the  automobile  which 
struck  the  plaintiff  while  he  was  crossing 
the  street  diagonally  was  recklessly  and 
carelessly  driven  at  an  unlawful  and  danger- 
ous speed,  and  that  the  driver  failed  to  blow 
his  horn  or  give  any  signal  as  he  ap- 
proached the  crossing  where  the  accident 
occurred. 

If  the  servant  of  a  city  at  the  time  of  an 
accident  was  operating  its  police  patrol 
wagon  at  a  high  and  dangerous  rate  of 
speed,  when  considered  with  rejrard  to  the 
place  and  circumstances,  and  failed  to  give  ' 
61  L.R.A.(N.S.) 


the  plaintiff,  who  was  walking  along  the 
highway,  timely  warning  of  its  approach, 
and  the  plaintiff  was  free  from  negligence 
that  contributed  to  the  accident,  the  serv- 
ant of  the  city  was  negligent,  and  it  is 
liable  for  the  injury.  Brown  v.  Wilming- 
ton, —  Del.  — ,  90  Atl.  44. 

In  an  action  to  recover  for  an  injury  re- 
ceived by  a  pedestrian  run  into  by  an  au- 
tomobile, it  is  proper  to  allow  the  jury 
to  take  into  consideration,  in  judging  the 
speed  of  the  car,  the  distance  which  the 
machine  traveled  before  it  came  to  a  stop 
after  the  collision.  Lorah  v.  Rinehart, 
supra. 

In  an  action  by  a  pedestrian  who  was 
struck  by  an  automobile,  in  which  the  driver 
is  charged  with  wantonly  and  wilfully  in- 
juring the  plaintiff,  an  ordinance  of  the 
city  prohibiting  the  running  of  automobiles 
in  excess  of  a  certain  speed  is  admissible  in 
connection  with  evidence  that  the  defendant 
was  violating  the  speed  laws,  and  in  con- 
nection with  other  facts  and  circumstances 
to  be  considered  in  determining  whether  the 
wrongful  act  complained  of  was  wanton  or 
wilful,  although  there  is  no  count  claiming 
damages  for  violation  of  the  ordinance,  and 
although  a  violation  of  such  ordinance  is 
simple  negligence  only.  Yarbrough  v.  Car- 
ter, —  Ala.  — ,  60  So.  833. 

A  charge  in  an  action  to  recover  for  an 
injury  to  a  pedestrian  struck  by  an  automo- 
bile, that  unless  the  jury  found  that  the 
operator  of  the  automobile  was  guilty  of 
negligence  which  proximately  caused  the 
injury,  they  should  find  for  the  defendant, 
and  that  if  they  believed  the  plaintiff  guil- 
ty of  contributory  negligence,  or  his  in- 
juries to  be  the  result  of  an  unavoidable 
accident,  no  recovery  could  be  had,  was  suf- 
ficiently favorable  to  the  defendant  where 
contributory  negligence  was  not  pleaded,  and 
there  was  evidence  that  the  defendant's  au- 
tomobile was  running  at  an  unlawful  rate 
of  speed,  which  directly  caused  the  accident. 
Bart  lev  v.  Marino,  —  Tex.  Civ.  App.  — , 
158  S.'W.  1156. 

The  failure  of  the  plaintiff  in  an  action 
brought  to  recover  for  an  injury  received 
through  being  run  into  by  an  automobile. 
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in  that  respect  between  the  use  and  opera- 
tion of  a  road  wagon  and  an  automobile. 
The  latter  has  weigiit  and  power,  and  also 
greater  capacity  of  speed  and  agility  in  its 
movements.  It  responds  more  readily  to  the 
will  of  the  operator.  Therefore  "the  op- 
erator must  enlarge  to  a  commensurate  ex- 
tent the  degree  of  vigilance  and  care  neces- 
sary to  avoid  injuries  which  the  use  of  his 
vehicle  has  made  more  imminent."  Berry , 
Automobiles,  §  11!).  "Moving  quietly  as  it 
does,  without  the  noise  which  accompanies 
the  movements  of  a  street  car  or  other  ordi- 
nary heaA^y  vehicle,  it  is  necessary  that 
caution  should  be  continuously  exercised  to 
avoid  collisions  with  pedestrians  unaware 
of  its  approach.  1  he  speed  should  be  limit- 
ed, warnings  of  approach  given,  and  skill 


and  care  in  its  management  so  exercised  u 
to  anticipate  such  collisions  aa  the  nature 
of  the  machine  and  the  locality  might  sug- 
gest as  liable  to  occur  in  the  abaence  oi 
such  precautions."  Id.  §§  124,  154;  Huddv, 
Automobiles,  §  95. 

On  this  subject  the  observations  of  the 
court  in  Irwin  v.  Judge,  81  Ck>nn.  492,  71 
Atl.  572,  are  pertinent:  **To  persons  riding 
along  or  crossing  our  public  roads,  and  es- 
pecially our  city  streets,  the  rapidly  mov- 
ing automobile  is  a  constant  source  of  dan- 
ger. Their  great  weight,  speed  power,  and 
resulting  momentum  render  the  consequen- 
ces of  a  collision  with  them  much  more 
serious  than  with  ordinary  carriages  mov- 
ing at  even  a  higher  rate  of  speed,  and  it 
is  much  more  difllcult  to  avoid,  and  much 


to  prove  that  the  defendant  was  running  his 
machine  at  a  high  rate  of  speed,  does  not 
constitute  a  fatal  variance  from  a  statement 
charging  the  defendant  '*with  rocklesAly, 
carelessly,  and  negligently  operating  and 
running  his  machine  at  a  high  rate  of  ppeed, 
contrary  to  the  laws  of  the  commonwealth," 
and  a  recovery  may  be  had  where  there  is 
evidence  of  the  defendant's  negligent  opera- 
tion of  the  machine.  Dougherty  v.  Davis, 
61  Pa.  Super.  Ct.  229. 

See  also  cases  under  headings,  "Duty 
when  pedestrian  is  crossing  street  diagonal- 
ly," and  "Duty  near  street  cars." 

— lights,  signals. 

Supplementing  note  in  38  L.R.A.(N.S.) 
489. 

In  Clark  ▼.  General  Motor  Car  Co. 
—  Mo.  App.  —,  160  S.  W.  676,  the  court 
stated  that  there  was  no  statutory  rule 
requiring  the  driver  of  an  automobile  to 
sound  his  horn  or  give  other  alarm  on  ap- 
proaching a  crossing  of  a  public  street,  and 
that  therefore  the  obligation  of  the  law  was 
the  same  as  that  imposed  at  common  law, 
except  for  the  fact  that  the  statute  re- 
quired the  exercise  of  a  high  degree  of  care 
on  the  part  of  automobi lists  at  all  times. 

Since  an  automobile  driver  is  bound  to 
use  a  degree  of  reasonable  care  proportion- 
ate to  the  danger  of  the  instrumentality 
which  he  is  operating-,  and  is  bound,  when 
traversing  a  much  frequented  street,  to  an- 
ticipate the  presence  of  other  persons  having 
an  equal  right,  proof  in  an  action  to  recover 
for  the  death  of  a  pedestrian  who  was 
struck  bv  an  automobile,  that  the  machine 
was  suddenly  turned  from  the  course  it 
was  taking  and  collided  with  the  deceased, 
to  whom  no  signal  of  warning  was  given  by 
the  driver,  it  appearing  undisputed  that 
the  pedestrian  exercised  due  care,  is  suf- 
ficient to  authorize  a  finding  that  the 
driver's  negligence  was  the  proximate  cause 
of  the  injury,  and  to  render  instructions 
upon  the  subject  of  contributory  negligence 
unnecessary.  O'Dowd  v.  Newnham,  —  Ga. 
App.  — ,  80  S.  E.  36. 

In  Winter  v.  VanBlarcom,  —  Mo.  — ,  167  ' 
61  L.R.A.(N.S.) 


S.  W.  498,  the  evidence  in  an  action  to  re- 
cover for  an  injury  sustained  through  being 
run  into  by  an  automobile  was  held  insuf- 
ficient to  establish  negligence  on  the  part 
of  the  defendant  in  failing  to  use  proper 
care  to  control  his  machine,  or  to  give  any 
signal  or  warning,  or  in  running  his  ma- 
chine at  a  high  rate  of  speed,  where  it  tend- 
ed to  show  that  the  machine  stopped  within 
15  feet  of  the  place  of  collision,  it  appearing 
from  the  plaintifl's  evidence  that  he  wa^ 
running  behind  a  street  car,  tampering  with 
the  drawbar  pin,  and  suddenly  darted,  or 
ran  to  a  place,  in  front  of  the  automobile 
so  close  to  it  that  the  accident  was  un- 
avoidable. 

Where  a  statute  requires  the  driver  of  an 
automobile,  upon  approaching  a  horse  or  a 
person  walking,  to  give  a  reasonable  warn- 
ing of  his  approach,  but  does  not  say  what 
the  warning  shall  be,  it  is  improper  to  ex- 
tend the  meaning  of  the  statute  and  instruct 
that  the  driver  should  sound  his  horn  or 
give  reasonable  notice  with  some  other  sig- 
nal device,  where  there  is  evidence  that  the 
operator  of  the  machine,  upon  approaching 
a  child  on  the  highway,  shouted  to  attract 
the  latter's  attention.  Shaw  v.  Corrington, 
171  111.  App.  232. 

Whether  the  use  of  a  gong,  a  horn,  or 
other  warning  to  pedestrians  is  nccessarv 
in  the  exercise  of  due  diligence  by  the  driver 
of  an  automobile,  or  whether  the  failure  to 
give  tnese  or  other  cautionary  signals  is 
negligence,  are  questions  for  the  jury  in  an 
action  to  recover  for  the  death  of  a  pedes- 
trian struck  by  an  automobile,  and  a  charge 
is  therefore  properly  refused  that  "there  is 
no  law  requiring  the  operator  of  an  auto- 
mobile, while  properly  using  the  streets,  to 
sound  a  gong,  blow  a  horn,  or  give  other 
warning  to  pedestrians  of  its  approach." 
O'Dowd  V.  Newnham,  supra. 

An  instruction  in  an  action  to  recover 
for  an  injury  sustained  by  being  run  into 
by  an  automobile,  that  if  the  jury  finds 
that  the  driver'js  omission  to  sound  his  horn 
was  such  conduct  under  the  circumstances 
as  would  not  have  characterized  a  reason- 
ably prudent  person's  act  under  similar  cir- 
cumstances to  avoid  injuries  to  persons  in 
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more  confusing  to  attempt  to  avoid,  the 
rapidly  moving  automobile  than  the  street 
railway  car,  which  has  a  fixed  and  known 
direction  and  course  upon  its  tracks.  While 
owners  of  automobiles  have  the  right  to 
drive  them  upon  public  streets,  yet  the 
proper  protection  of  the  equal  rights  of  all 
to  use  the  highways  necessarily  requires 
the  adoption  of  different  regulations  for  the 
different  methods  of  such  use,  and  what 
may  be  a  safe  rate  of  speed  at  which  to 
ride  a  bicycle  or  drive  a  horse  may  be  an 
unreasonably  rapid  rate  at  which  to  drive 
an  automobile  in  the  same  place.  For  the 
reasons  stated,  and  others  which  might  be 
given,  the  driving  of  an  automobile  at  a 
high  rate  of  speed  through  city  streets,  at 
times  when  and  places  where  other  vehicles 


are  constantly  passing,  and  men,  women, 
and  children  are  liable  to  be  crossing,  or 
around  corners  at  the  intersection  of  streets, 
or  in  passing  by  street  cars  from  which  pas- 
sengers have  just  alighted,  or  may  be  about 
to  alight,  or  in  other  similar  places  and 
situations  where  people  are  liable  to  fail 
to  observe  an  approaching  automobile  .  .  . 
[the  driver]  is  bound  to  take  notice  of  the 
peculiar  danger  of  collisions  in  such  places. 
He  cannot  secure  immunity  from  liability 
by  merely  sounding  his  automobile  horn. 
He  must  run  his  car  only  at  such  speed  as 
will  enable  him  to  timely  stop  it  to  avoid 
collisions.  If  he  fails  to  do  so,  he  is  re- 
sponsible for  the  damage  he  thereby  causes." 
See  also  Tudor  v.  Bowen,  152  N.  C.  441, 
30    L.R.A.(N.S.)     804,    136    Am.    St.    Rep. 


the  street,  and  if  they  further  find  that  his 
failure  caused  the  injury  to  the  plaintitr, 
a  recovery  by  the  latter  should  l)e* allowed, 
does  not  conform  to  a  cliarge  in  the  petition 
that  the  chauffeur  omitted  to  pound  his 
'horn  when  he  either  saw  the  plaintiff,  or  by 
the  exercise  of  ordinary  care  mijrht  have 
done  so,  and  is  prejudicial  in  tliat  it  per- 
mits a  recovery  for  the  mere  failure  to 
sound  a  horn  or  give  a  warning,  although 
the  chauffeur  neither  saw,  nor  by  the  exer- 
cise of  due  care  might  have  seen,  the  person 
crossing  the  street.  Clark  v.  General  Motor 
Car  Co.  supra. 

In  an  action  to  recover  for  injuries  re- 
ceived by  a  pedestrian  through  being  run 
into  by  an  automobile,  where  the  lamps  on 
the  machine  were  not  lighted,  on  the  issue 
as  to  whether  or  not  it  was  after  nightfall 
when  the  accident  occurred,  evidence  that 
other  automobiles  met  before  the  accident 
had  their  lights  burning,  and  that  lights 
were  lighted  in  the  village  when  the  plain- 
tiff arrived  there  shortly  afterward,  is  ad- 
missible as  bearing  on  the  question  whetlier 
it  was  light  or  dark  at  the  time.  Schock  v. 
Cooling,  175  Mich.  313,  141  N.  W.  675. 

See  also  cases  under  heading,  "Speed." 

— duty  to  stop,  look,  and  listen. 

Supplementing  notes  in  38  L.R.A.(N.S.) 
490,  and  42  L.R.A.(N.S.)    1182. 

Cases  involving  the  conduct  of  persons 
about  to  cross  a  railroad  track  at  grade  are 
to  be  distinguished  from  those  involving 
the  conduct  of  a  pedestrian  about  to  cross 
a  street,  since  «  railroad  track  is  a  place  of 
known  danger,  and  a  train  cannot  turn 
aside,  which  is  not  true  as  to  vehicles  pro- 
ceeding along  the  highway.  Goldblatt  v. 
Brocklebank,  166  111.  App.  315. 

The  rule  applicable  to  steam  railroad 
crossings  is  relaxed  at  the  usual  street 
crossings,  and  a  pedestrian  is  not  required, 
as  matter  of  law,  to  look  both  ways  and 
listen,  but  is  required  only  to  exercise  such 
reasonable  care  as  the  case  requires.  Jes- 
sen  V.  J.  L.  Kesner  Co.  159  App.  Div.  808, 
144  N.  Y.  Supp.  407. 

And  in  Bachelder  v.  Morgan,  —  Ala.  — , 
51  L.R,A.(N.S.) 


60  So.  815,  where  a  recovery  was  sought  by 
a  pedestrian  who  was  struck  by  an  automo- 
bile when  crossing  the  street,  there  was  held 
to  be  nothing  in  the  disputed  facts  which, 
among  other  things,  involved  the  speed  of 
the  machine  and  the  manner  in  which  the 
plaintiff  carried  an  umbrella,  which  took 
the  case  out  of  the  operation  of  the  general 
rule  that  negligence  is  not  imputed,  as  a 
matter  of  law,  to  persons  crossing  a  street 
at  a  regular  crossing  without  stopping, 
looking,  and  listening  for  automobiles  or 
other  vehicles. 

— ^keeping  lookout. 

Supplementing  notes  in  38  L.R.A.(N.S.) 
490,  and  42  L,R.A.(N.S.)  1182. 

The  duty  of  exercising  ordinary  care  to 
avoid  injury  to  pedestrians  who  are  in  plain 
sight  for  at  least  400  feet  rests  upon  the 
drivers  of  automobiles  approaching  from  the 
rear.  Brown  ▼.  Thayer,  212  Mass.  392,  99 
N.  E.  237. 

A  person  has  a  right  to  alight  from  a 
moving  wagon  which  is  proceeding  along 
the  center  of  a  street,  and  go  to  either 
side,  exercising  a  proper  degree  of  care  for 
his  own  safety,  and  the  driver  of  an  auto- 
mobile owes  him  the  duty  of  exercising  ordi- 
nary care  to  avoid  striking  him,  and  it 
would  be  erroneous  to  say  that  the  driver 
owed  no  such  duty  until  he  actually  dis- 
covered the  pedestrian,  since  this  would  be 
treating  the  latter  as  an  intruder  and  a 
trespasser  in  the  street.  Bartley  v.  Marino, 
—  Tex.  Civ.  App.  — ,  158  S.  W.  1150. 

And  in  Mosso  v.  E.  H.  Stanton  Co.  75 
Wash.  220,  —  L.R.A.(N.S.)  — ,  134  Pac. 
941,.  in  an  action  to  recover  for  an  injury 
inflicted  by  an  automobile  on  a  pedestrian 
while  crosBing  the  street,  it  was  held  that 
the  failure  of  the  driver  of  an  automobile 
to  keep  a  vigilant  lookout  is  negligence  in 
any  event,  entailing  a  liability  for  injury 
proximately  resulting  therefrom. 

A  pedestrian  who  is  struck  by  an  auto- 
mobile while  diagonally  crossing  the  street 
is  not  negligent  as  a  matter  of  law  in 
failing  to  be  continuously  looking,  after  he 
starts  to  cross  the  street,  to  see  if  auto- 
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836,  67  S.  E.  ]015,  3  N.  C.  C.  A.  347,  21 
Ann.  Cas.  646,  and  note;  Liebreeht  v.  Cran- 
dall,  110  Minn.  454,  126  N.  W.  69;  Laufer 
V.  Bridgeport  Traction  Co.  68  Conn.  475, 
37  L.R.A.  533,  37  Atl.  379;  Cooke  v. 
Baltimore  Traction  Co.  80  Md.  551,  31 
Atl.  327,  12  Am.  Neg.  Cas.  11;  Berry,  Au- 
tomobiles, §§  128,  173. 

The  vigilance  and  care  required  vary, 
also,  in  respect  of  persons  of  different  ages 
or  physical  conditions.  The  operator  of 
an  automobile  must  increase  his  exertions 
in  order  to  avert  danger  to  children  whom 
he  may  see,  or  by  the  exercise  of  reasonable 
diligence  and  attention  can  or  should  see, 
on  or  near  the  highway.  Their  lack  of 
capacity  to  apprehend  and  guard  against 
danger  makes  such  care  and  caution  neces- 


sary. Thies  V.  Thomas,  77  N.  Y.  Stjp. 
276;  Buscher  v.  Xew  York  Tcansp.  Co.  iJ^J 
App.  Div.  493,  94  N.  Y.  Supp.  798,  lb 
Am.  Neg.  Rep.  575;  McDonald  v.  Metro- 
politan Street  R.  Co.  80  App.  Dit.  233,  &«- 
N".  Y*.  Supp.  577;  Huddy,  Automobiles,  § 
81.  In  the  first  case  cited  the  essence  of 
the  holding  is  that  one  in  charge  of  an  au- 
tomobile is  required  to  exercise  more  tiiaL 
ordinary  care  to  avoid  injury  to  chikirti. 
whom  he  meets  in  a  public  thoroughfarr. 
Gross  V.  Foster,  134  App.  Div.  243,  US 
N.  Y.  Supp.  889;  Berry,  Automobiles,  j 
155. 

But  it  is  said  defendant  complied  vith 
all  the  conditions  thus  prescribed,  and  tbiu 
notwithstanding  the  cautious  and  pnideo: 
operation  of  the  car,  he  could  not  avert  tbtf 


mobiles     are      approaching     behind      him, 
especially  where  he  is  impeded  by  a  sack, 
of  grain  upon  his  shoulder.    Mosso  v.  £.  H. 
Stanton  Co.  supra. 

The  presumption  arising  from  the  testi- 
mony of  the  plaintiff  in  an  action  to  recover 
for  the  death  of  a  pedestrian  who  was 
struck  by  an  automobile,  that  the  latter 
was  in  the  exercise  of  ordinary  care,  is 
overcome  by  testimony  showing  that  the 
lights  on  the  defendant's  automobile  were 
burning  brightly,  and  that  the  deceased 
came  out  of  a  vacant  lot  and  either  ran  -or 
walked  across  the  sidewalk  to  the  street, 
and  in  front  of. the  machine,  in  such  a  di- 
rection that  its  lights  were  plainly  visible 
if  he  had  been  looking  in  the  direction 
he  was  going,  and  that  there  was  no  cross- 
ing for  pedestrians  at  the  point  where  the 
accident  occurred.  Carlin  v.  Clark,  172 
111.  App.  240. 

In  an  action  to  recover  for  injuries  to 
a  pedestrian  who  was  struck  by  an  auto- 
mobile while  attempting  to  cross  the  street, 
negligence  on  the  part  of  the  driver  of  the 
machine  is  established  where  he  testified 
that  there  was  rain  on  his  wind  shield  so 
that  he  could  not  see  through  it,  that  he 
looked  around  it  when  about  30  feet  distant 
from  the  point  of  contact  and  saw  the  pedes- 
trian, and  sounded  his  horn,  and  that  the 
pedestrian  stopped,  and  he  did  not  again 
see  him  until  his  machine  was  practically 
upon  him,  there  being  evidence  by  the  per- 
son struck  that  he  did  not  stop  and  that 
he  heard  no  horn  or  other  warning  given, 
and  it  appearing  that  the  accident  happened 
after  dark,  but  at  a  point  where  the  street 
was  well  lighted.  Chase  v.  Seattle  Taxicab 
&,  Transfer  Co.  —  Wash.  — ,  139  Paq.  499. 

And  where  the  person  in  control  of  an 
automobile,  by  keeping  a  reasonably  care- 
ful lookout  commensurate  with  the  danger- 
ous character  of  the  agency  and  the  nature 
of  the  locality,  could  have  discovered  and 
have  appreciated  a  traveler's  perilous  situ- 
ation in  time,  by  the  exercise  of  reasonable 
care,  to  avoid  injuring  him,  and  injury  re- 
sults from  the  failure  to  keep  such  lookout 
and  to  exercise  such  care,  then  the  last 
clear  chance  rule  applies  regardless  of  the 
51  L.R.A.(N.S.) 


traveler's  prior  negligence,  if  that  negligence 
has  terminated  or  culminated  in  a  situatin 
of  peril  from  which  the  exercise  of  ordinair 
care  on  his  part  would  not  thereafter  ex- 
tricate him,  and  the  last  phase  applies  wbeQ- 
ever  injury  results  from  new  negligence,  c 
from  a  continuance  of  the  driver's  negligence 
after  that  of  the  traveler  has  ceased.  Moesu 
V.  E.  H.  Stanton  Co.  supra. 

In  Mosso  V.  £.  H.  Stanton  Co.  sapra,  in 
an  action  to  recover  for  an  injury  sustained 
by  a  pedestrian  while  diagonally  crossing 
the  street,  the  court  instructed  that  e%ec 
though   the  jury   found   that  the  plaiotif 
was  guilty  of  contributory  negligence  in  not 
seeing  the  defendant's  automobile  approach- 
ing* yet  he  could  recover  if  the  driver  d 
the    automobile   actuallv    saw   him,   or  if. 
by   keeping  a  reasonably  vigilant  lookout, 
could  have  seen  his  exposed  condition,  io 
time  to  have  avoided  the  injury  by  the  ex- 
ercise of   reasonable  care,   and  negligeuth 
failed  to  exercise  such  reasonable  care;  and 
by  another  instruction  it  stated  that  if  tbt 
plaintiff  was  walking  diagonally  across  tiie 
street,  and  at  the  same  time  the  defendant'; 
automobile  was  being  driven  by  his  semit 
in  the  plaintiff's  direction,  and  the  dri^r 
saw,  or  by  the  exercise  of  reasonable  csr^ 
and  caution  could  have  seen,  the  plaintiff 
in  season  to  have  stopped  the  automobilf. 
altered  his  course,  or  in  some  way  aToivled 
the  accident,  but  carelessly  and  negligratlT 
permitted  the  automobile  to  run  against  tbf 
plaintiff    and    injure    him,    the    defendut 
would  be  liable.    The  reference  in  the  fim 
instruction  to  the  plaintiff's  negligence  as 
"contributory"  was  held  inaccurate  and  coo- 
fusing  as  connected  with  the  rule  of  la5i 
clear  chance,  and  it  was  held  that  both  in 
structions  should  have  been  qualified  so  a« 
to  have  embodied  the  thought  that  if  it  wa$ 
found   that  the   plaintiff's  negligence  hai 
prior  to  the  instant  of  the  injury,  termioAt 
ed  or  culminated  in  placing  him  in  such  a 
situation   of   danger   that   the   exercise  of 
ordinary  care  on  his  part  alone  wouki  sot 
thereafter  have  avoided  injury  withcAit  the 
co-operation  of  care  on   the  'driver's  part, 
and  that  if  the  latter,  by  keeping  a  reason- 
ably vigilant  lookout,  could  have  appreciat- 
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collision.  That  he  had  control  of  the  car, 
that.it  was  moving  at  moderate  speed  (vary- 
ing, according  to  the  estimate  by  himself, 
from  8  to  lU  miles  an  hour),  and  that  he 
repeatedly  gave  warning  of  the  car's  ap- 
proach to  the  crossing, — though  in  conllict 
with  the  evidence  adduced  by  the  plaintilf, 
— may  be  conceded,  and  yet,  under  the  prin- 
ciples  announced  by  the  authorities  cited, 
defendant  may  have  been  negligent  to  such 
a  degree  as  to  warrant  the  verdict  and 
judgment  of  which  he  complains.  He  ad- 
mits that,  at  a  distance  of  GS  feet  from  the 
place  of  collision,  he  saw  plaintiff  and  his 
companions  near  the  crossing,  and  leisure- 
ly approaching  it  from  tlie  opposite  direc- 
tion. He  saw  them;  they  did  not  see  him 
or  his   car.     lie  then  knew,   and  they  did 


not  know,  that  he  intended  to  drive  the 
car  onto  Orcliard  street,  or  that  he  would 
necessarily  pass  them  while  on  the  crossing. 
Even  had  they  heard  the  signals,  if  given, 
they  may  have  thought  he  would  continue 
his  course  up  Piedmont  street, — as  in  fact 
his  course  seemed  to  be,  according  to  tes- 
timony not  contradicted.  Ue  could  also 
observe,  and  perhaps  did  observe,  their  in- 
attention  to  the  approach  of  the  car,  thus 
evidently  demanding  greater  care  on  his 
part  to  avoid  injuring  them. 

That  defendant  was  driving  the  car  at 
a  greater  rate  of  speed  than  he  seemed  will- 
ing to  admit  appears  from  a  reasonable  in- 
terpretation of  his  testimony.  The  accident 
occurred  after  6  o'clock  p.  m.  He  was  on 
his  way  to  keep  a  6  o*clock   engagement, 


ed  the  plaintilT's  danger  in  time  to  have 
avoided  the  injury  by  tlie  exercise  of  reason- 
able care,  and  he  negligently  failed  in  these 
regards,  then  the  plaintiff's  prior  negligence 
would  not  preclude  him  from  recovering. 

But  the  instructions,  in  so  far  as  they 
stated  the  rule  as  to  the  actual  discovery 
of  peril,  were  held  to  be  correct. 


^looked,  but  did  not  see. 

Supplementing  notes  in  38  L.R.A.  (N.S.) 
491,  and  42  L.R.A.(N.S.)    1182. 

The  failure  of  a  pedestrian  to  use  rea- 
sonable care  is  established  in  an  action  to 
recover  for  an  injury  resulting  from  being 
run  into  by  an  automobile,  where  his  testi- 
mony shows  that  he  was  a  man  of  mature 
years,  familiar  with  the  use  and  dan,?ers  of 
highways,  and  was  possessed  of  good  sight 
and  all  his  faculties;  that  on  a  clear  day 
he  was  crossing  one  of  the  main  thorough-* 
fares  of  the  city,  upon  which  there  was  no 
rush  or  confusion  of  travel  at  the  time,  with 
two  companions,  he  being  on  the  side  next  to 
an  approaching  automobile  coming  on  its 
proper  side  of  the  street,  with  a  clear  view 
in  that  direction  for  half  a  mile;  that  he 
looked  in  that  direction  and  saw  nothing, 
although  his  companion  on  the  side  farthest 
away  saw  the  car  and  avoided  it;  that  un- 
der those  conditions  he  walked  into  the 
path  of  the  machine  and  was  thrown  and 
injured  by  it.  Tolmie  v.  Woodward  Taxi- 
cab  Co.  —  Mich.  —,  144  X.  W.  855. 

A  verdict  for  the  defendant  should  not 
be  directed  in  an  action  to  recover  for  an 
injury  received  through  being  struck  by 
an  automobile  while  crossing  the  highway, 
where  the  plaintiff  testified  that  he  looked 
up  the  street  before  attempting  to  cross, 
and  there  was  nothing  there  except  an  ap- 
proaching electric  car,  which  was  some  dis- 
tance away,  and  that  when  about  reaching 
the  gutter  on  the  opposite  side,  he  was 
struck  by  the  automobile  without  having 
seen  it  at  all,  since  this  constitutes  some 
evidence  of  the  exercise  of  due  care  on  the 
part  of  the  plaintiff.  Gouin  v.  Ryder,  — 
R.  I.  — ,  87  Atl.  185. 
61  L.R.A.(N.S.) 


And  under  such  evidence  the  question 
whether  the  defendant  was  negligent  is  for 
the  jury.    Ibid. 

And  the  question  of  the  defendant's  negli- 
gence and  tlie  contributory  negligence  of  the 
plaintiff  is  for  the  jury  in  an  action  to  re- 
cover for  an  injury  sustained  by  a  pedes- 
trian who  was  struck  by  an  automobile 
while  attempting  to  cross  a  street,  where 
there  is  evidence  that  the  plaintiff,  before 
leaving  the  curb,  looked  in  the  direction 
from  which  the  automobile  which  struck  her 
came,  and  saw  nothing  approaching  on  the 
street  nearer  than  a  block  away,  and  that 
she  had  no  intimation  of  the  approach  of 
the  machine  until  the  ringing  of  its  bell 
tlie  instant  before  she  was  struck,  while  the 
defendant's  evidence  tended  to  show  that  the 
machine  was  running  slowly  at  the  time  of 
the  accident,  and  that  the  bell  was  sounded 
several  times  before  the  collision  occurred. 
Birch  V.  Abercrombie,  74  Wash.  486,  60 
L.R.A.(N.S.)   59,  133  Pac.  1020. 

And  it  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  in  an  action  to  recover 
for  an  injury  received  through  being  run 
into  by  an  automobile  was  guilty  of  con- 
tributory negligence  where  he  testified  that 
just  before  stepping  from  the  curb  to  board 
a  street  car,  he  looked  along  the  street  in 
the  direction  from  which  the  car  which 
struck  him  came,  and  did  not  see  it,  al- 
though three  other  witnesses  testified  that 
an  instant  later  they  saw  the  automobile 
at  a  point  on  the  street  near  where  it  was 
intersected  by  another  street,  and  the  in- 
ference raised  from  the  plaintiff's  testimony 
that  the  automobile  was  not  in  sight  when 
he  lookfd  is  not  overcome  by  the  evidence 
given  by  the  other  witnesses,  but  on  the 
contrary  the  coincidence  that  no  witness  saw 
the  machine  at  a  point  on  the  street  in 
which  the  accident  occurred  farther  away 
than  the  intersecting  street  was  a  fact  from 
which  the  jury  would  have  the  right  to 
infer  that  the  machine  swung  in  from  the 
intersecting  street  an  instant  before  they 
looked.  HilVbrant  v.  Manz,  71  Wash.  250, 
128  Pac.  892. 

See  also  cases  under  heading,  ''Duty  near 
street  cars." 
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then  overdue.  There  is  in  thia  admission 
an  indication  of  an  attempt  to  hasten  to 
bis  destination. 

But,  in  the  interval  of  time  between  his 
first  and  second  view  of  the  positions  of  the 
t>oya,  the  continuity  of  view,  as  defendant 
contends,  was  obstructed  by  a  wagon  pre- 
ceding him  along  Piedmont  street,  and  to 
the  left  onto  Orchard  qtreet,  and  hence  over 
the  crossing,  and  around  which  he  was 
obliged  to  pass  to  the  right  and  thence  also 
to  the  left  in  order  to  turn  onto  Orchard 
street.  Assuming,  however,  the  presence  of 
tlie  wagon  at  the  time  and  place  designated 
sufficiently  proved  under  the  conflicting  tes- 
timony, it  was  a  light  and  open  delivery 
wagon,  not  of  suflleient  hoit^ht  to  obstruct 
defendant's  view.     If  it  did  in  fact  obstruct 


,  his  view,  it  did  not  deprive  him  of  the 
knowledge  that  the  crossing  was  in  con- 
stant use  by  pedestrians,  and  of  the  possi- 
bility of  contact  with  those  thereon,  and 
especially  with  those  whom  he  knew  wouki 
probably  be  thereon  when  the  car  reached  it. 
In  Gregory  v.  Slaughter,  124  Ky.  345,  8 
L.R.A.(X.«.)  1228,  124  Am.  St.  Rep.  402, 
99  S.  \V.  247,  the  plaintiff  was  struck  by 
an  automobile  as  he  was  following  a  street 
car  which  was  about  to  stop  on  the  opposite 
side  of  a  street  to  permit  him  to  board  it. 
The  defendant  was  driving  his  iiutomobile 
at  from  8  to  10  miles  an  hour  on  one  of  the 
principal  thoroughfares  of  the  city.  He  was 
unable  to  see  the  crossing  as  he  approached 
it  because  the  street  car  was  between  him 
and  the  cro98in<r,  and,  instead  of  stoppin 


— failure  to  look. 

Supplement in<»  notes  in  38  L.R.A.(N.S.) 
491,  and  42  L.U.A,(N.S.)  1183. 

Failing  to  look  for  an  approaching  au- 
tomobile before  Btepping  into  a  street  to 
take  passage  on  a  street  car  at  the  usual 
stopping  place,  or  failing  to  look  for  an 
automobile  while  on  the  way  to  such  car, 
is  not  negligence  as  a  matter  of  law  under 
all  circuniwtancea.  Lewis  v.  Seattle  Taxi- 
cab  Co.  72  Wash.  320,  130  Pac.  341. 

In  Davis  v.  John  Breuner  Co.  —  Cal.  — , 
140  Pac.  686,  in  an  action  by  a  pedestrian 
to  recover  for  injuries  received  through  be- 
ing run  into  while  attempting  to  cross  a 
street,  the  evidence  was  held  sulficient  to 
support  a  finding  that  the  plaintiff  walked 
heedlessly  into  the  street  without  taking 
the  ordinary  precautions  for  his  safety,  and 
was  guilty  of  contributory  negligence. 

And  in  Blackwell  v.  Renwick,  21  Cal.  App. 
131,  131  Pac.  94,  whether  a  pedestrian  who 
was  struck  by  an  automobile  shortly  after 
having  alighted  from  a  street  car,  and  while 
proceeding  along  the  street,  was  guilty  of 
negligence  in  not  looking  backward  to  ob- 
serve whether  vehicles  were  approaching 
from  that  direction,  was  held  to  be  a  ques- 
tion for  the  jury.  The  court  said:  "It 
cannot  be  said  that,  had  he  observed  the 
approach  of  tlie  automobile  before  he  and 
his  wife  started  to  move  in  a  southerly  di- 
rection, they  could  not  have  reasonably  and 
prudently  started  on  their  course  along  the 
very  portion  of  the  street  traversed  by  them 
up  to  the  time  of  the  collision.  It  certain- 
ly was  not  their  duty  to  turn  about  con- 
stantly and  repeatedly  to  observe  the  ap- 
proach of  possible  vehicles  from  the  rear, 
where  the  drivers  of  such  vehicles  could 
plainly  observe  them  in  time  to  give  warn- 
ing, or  turn  out  and  avoid  a  collision.  The 
defendant  admitted  that  he  could  have 
stopped  his  machine  within  a  distance  of 
about  20  feet,  but  he  relied  upon  his  belief 
that  he  could  pass  the  pedestrians  at  their 
right  without  running  any  risTc  of  injuring 
them." 

Although  a  pedestrian  who  was  struck  by 
an  automobile  while  crossing  the  street  was 
51  L.R.A.(N.S.) 


guilty  of  negligence  in  not  looking  before 
he  left  the  curb,  the  question  whether  he 
was  guilty  of  negligence  when  he  was  struck 
is  for  the  jury,  where  the  evidence  teim-* 
to  show  that  at  that  time  he  had  readied 
the  middle  of  the  street,  and  that  at  that 
point  he  was  practically  outside  the  zone 
of  danger  from  automobiles  coming  from  thtr 
direction  of  the  one  which  strucK  him,  and 
it  became  his  duty  to  commence  looking  for 
vehicles  coming  fropi  the  opposite  direction, 
there  being  an  ordinance  in  force  requiring 
automobiles  to  keep  to  the  right  and  as 
near  the  right-hand  curb  as  possible,  and 
it  appearing  that  the  automobile  which 
struck  him  was  running  in  or  near  the  mid- 
dle of  the  street.  Mosso  v.  E.  H.  Stanton 
Co.  76  Wash.  220,  —  L.R.A.(N.S.)  — ,  134 
Pac.  941. 

Where  the  evidence  as  to  the  speed  of  a 
pedestrian  and  the  automobile  which  struck 
him  was  mere  estimates,  and  not  estab- 
lished facts,  it  was  held  that  it  could  not 
be  said  as  a  matter  of  law  that  the  person 
struck  was  guilty  of  contributory  negli- 
gence in  not  looking  before  starting  to  cross 
the  street,  although  from  the  evidence  re* 
lating  to  speed  it  would  appear  that  the 
automobile  would  have  been  in  a  position 
where  it  could  hat- e  been  seen  by  the  pedes- 
trian had  he  looked,  as  he  testified  he  did, 
before  leaving  the  curb.     Ibid. 

See  also  cases  under  heading,  "Duty  near 
street  cars." 


— duty   when   approaching  street   crossing. 

Supplementing  notes  in  38  L.R.A.(KjS.) 
492,  and  42  L.R.A.(N.S.)    1184. 

The  violation  of  a  statute  fixing  the  rate 
of  speed  at  which  automobiles  shall  proceed 
at  the  intersection  of  streets,  or  of  a  pro- 
vision requiring  a  w^arning  to  be  given  by 
such  machines  upon  approaching  pedestri- 
ans, is  an  act  of  negligence  per  se,  and  a 
violation  of  either  provision  by  the  driver  of 
an  automobile  which  strikes  a  pedestrian 
at  the  intersection  of  streets  will  render  the 
defendant  liable,  if  such  negligence  is  the 
cause  of  the  accident  and  the  plaintiff  is 
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his  automobile  until  the  car  passed,  he 
merely  changed  his  direction,  so  as  to  go 
around  the  passing  car,  when  he  was 
brought  face  to  face  with  plaintiff  at  a 
distance  too  short  to  prevent  a  collision. 
The  court,  holding  defendant  guilty  of  gross 
negligence,  said:  "He  states  .  .  .  [the 
car]  was  going  at  the  rate  of  8  to  10 
miles  an  hour.  He  was  on  one  of  the  prin- 
cipal thoroughfares  of  a  great  city,  and  ap- 
proaching a  crossing  where  it  was  at  least 
reasonable  to  expect  pedestrians  to  be.  He 
could  not  see  this  crossing  for  the  reason 
that  the  street  car  was  between  him  and 
it,  and  thus  obscured  his  vision.  Instead 
of  stopping  his  automobile  until  the  car 
passed,  and  he  could  see  whether  there  were 
pedestrians  on  the  crossing,  beyond,  he  sim- 


ply changed  his  direction  so  as  to  go  around 
the  passing  car,  and  by  his  own  act  was 
brought  face  to  face  with  the  appellee  at 
a  distance  too  short  to  prevent  the  colli- 
sion at  the  rate  he  was  moving.  This  was, 
in  itself,  gross  negligence  to  the  verge  of 
recklessness.  In  practical  result  there  was 
no  difference  between  what  he  did  and  if 
he  had  shut  his  eyes  and  driven  his  auto- 
mobile over  the  street  crossing  without  ob- 
serving whether  anyone  was  in  his  way  or' 
not." 

But  there  is  a  further  infirmity  in  the 
argument  based  on  the  obstruction.  The 
wagon  turned  around  the  corner  to  the  left 
near  the  curb.  Defendant  passed  to  the  right 
of  the  wagon,'  and  then  turned  to  the  left 
onto  Orchard  street,  thus  placing  the  posi- 


free   from   contributory    negligence.      Giier 
V.  Samuol,  —  Del.  — ,  8C  Atl.  209. 

In  Holdcrman  v.  Witmer,  —  Iowa,  — , 
147  N.  W.  927,  in  an  action  to  recover  for 
the  death  of  a  pedestrian,  caused  by  an 
automobile  which  struck  him  at  a  crossing, 
the  evidence  was  held  sufficient  to  go  to  the 
jury  on  the  question  of  the  defendant's  neg- 
ligence, there  being  testimony  from  which 
it  might  be  found  that  the  deceased  was 
half  way  across  the  street  at  the  time  of 
the  collision,  and  that  the  machine  over- 
took him  from  the  rear  while  he  was  in 
plain  view  of  the  driver,  although  it  was 
not  going  fast  at  the  time  of  the  collision. 

And  the  question  of  the  deceased's  con- 
tributory negligence  was  held  to  be  for  the 
jury,  where  the  evidence  tended  to  show 
that  the  deceased  was  half  way  across  the 
street  when  struck,  and  presumably  in  more 
danger  of  vehicles  coming  from*  in  front 
than  the  rear,  and  it  appearing  also  that 
the  automobile  was  running  diagonally 
across  the  intersection  of  the  streets.    Ibid. 

And  the  questions  whether  the  plaintiff 
was  justified  in  his  conduct,  and  whether 
there  was  negligence  on  the  part  of  the 
driver  of  the  automobile,  were  held  to  be 
questions  for  the  jury  in  Griffin  v.  Taxi 
Service  Co.  —  Mass.  —,  104  N.  E.  838, 
where  there  was  evidence  from  which  it 
might  have  been  found  that  at  a  place  of 
great  congestion  of  passage,  plaintiff,  see- 
ing an  approaching  taxicab  belonging  to 
defendant  company  20  to  26  feet  away,  un- 
der circumstances  which  led  him  to  form 
a  judgment  that  there  was  ample  time  to 
pass  in  front  of  it,  started  to  cross  from 
one  side  of  a  city  street  to  the  other,  and 
was  struck  and  injured. 

So,  the  question  whether  a  pedestrian 
who  was  struck  by  an  automobile  when  at- 
tempting to  cross  at  the  intersection  of 
streets  was  guilty  of  contributory  negligence 
is  for  the  jury,  where  he  saw  the  machine 
which  struck  him  when  it  was  a  block  away, 
and  he  proceeded  in  a  uniform  course  with- 
out hesitation,  and  failed  to  look  a  second 
time  for  the  machine.  Chase  v.  Seattle 
Taxicab  k  Transfer  Co.  —  Wash.  — ,  139 
Pac.  409. 
51  LJRJ^.(N.S.) 


And  the  question  of  contributory  negli- 
gence was  also  for  the  jury  in  an  action 
brdUght  to  recover  for  an  injury  to  a  pedes- 
trian through  being  run  into  by  an  automo* 
bile,  where  there  was  evidence  that  near  the 
intersection  of  streets  crossing  at  right 
angles,  she  stepped  into  the  street  and 
passed  in  front  of  standing  horses;  that  she 
stopped  and  looked  both  ways,  saw  a  wagon 
commg  and  waited  for  it  to  pass;  that 
she  again  looked  both  ways  and  saw  no 
vehicle  approaching,  and  proceeded  to  cross 
and  was  struck  by  an  automobile  going  at 
an  excessive  speed,  the  approach  of  which 
was  not  announce4  by  any  warning.  Kurtz 
V.  Tourison,  241  Pa.  425,  88  Atl.  656. 

And  in  Huggon  v.  Whipple  k  Co.  214 
Mass.  64,  100  X.  £.  1087,  in  an  action  to 
recover  for  an  injury  received  by  a  pedes- 
trian struck  by  an  automobile  while  at- 
tempting to  cross  a  busy  street  at  a  cross- 
ing, where  the  evidence  was  conflicting,  the 
questions  whether,  in  deciding  to  cross  the 
street  and  in  the  method  of  carrying  out 
that  decision,  the  plaintiff  was  in  the  exer- 
cise of  due  care,  and  whether  the  driver  of 
the  automobile  was  negligent,  and  generally 
whether  the  accident  was  attributable  to 
the  negligence  of  either  or  both,  or  of 
neither  of  the  parties,  were  held  to  be  for 
the  jury. 

In  Bachelder  v.  Morgan,  —  Ala.  — ,  60 
So.  816,  an  action  to  recover  for  an  injury 
to  a  pedestrian  struck  by  an  automobile 
while  crossing  a  street  at  a  regular  crossing, 
the  evidence  was  held  sufficient  to  warrant 
a  finding  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  attempting  to 
cross  the  street  on  a  dark  rainy  night, 
holding  an  umbrella  over  him  in  such  a 
way  'as  to  obstruct  his  view,  or  in  walking 
in  front  of  the  defendant's  slowly  moving 
automobile. 

See  also  cases  under  headings,  ''Speed," 
"Lights,  signals,"  and  "Jumping  or  running 
in  front  of  automobile." 

— duty  when  pedestrian  is  crossing  street 

diagonally. 

Supplementing  notes  in  38  L.R.A.  (N.S.) 
492,  and  42  L.R.A.(N.S.)  1184. 
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tion  of  the  boys  and  the  curb  at  which 
he  tirst  saw  them  to  his  right.  The  streets 
at  their  intersection  are  30  feet  between  the 
curbs.  His  car  should  have  been,  and  so 
far  as  appears  was,  on  the  right-hand  side 
of  Piedmont  street.  At  least  the  provisions 
of  §  8,  chap.  32,  Acts  1911,  required  him 
to  pass  to  the  right  of  the  intersection  of 
the  center  line  of  the  two  streets  in  turning 
to  the  left  into  Orchard  street.  If  duly 
attentive  to  the  operation  of  his  car,  he 
had  sufficient  space  and  opportunity  to  ob- 
serve the  crossing  and  the  danger  to  be 
avoided.  But  at  that  time  he  was,  accord- 
ing to  one  witness  whose  testimony  he  does 
not  deny,  engaged  in  looking  at  property 
owned  by  him  located  immediately  in  front 
of  the  intersection  of  Orchard  street  and 
Piedmont    street,    with    which    the    former 


connects,  but  bej'oud  which  it  does  not  es- 
tend. 

But  whether  defendant  was  negligent  wis 
a  question  for  the  determinatioD  of  tkc 
jury.  It  did  determine  the  question  apistt 
his  contention,  and  we  cannot,  under  tli? 
facts  and  circumstances  thus  far  detailed, 
reach  the  conclusion  that  its  findings  iii; 
not  correct,  especially  in  view  of  the  eoi- 
flict  of  all  the  evidence  introduced  on  tit* 
trial  before  the  jury. 

We  reach  the  same  conclusion,  also,  upor 
the  question  of  contributory  n^ligenee  oi 
the  plaintiff.  An  accident  seldom  octsn 
which,  in  some  aspect  or  view,  is  not  ui 
part  due  to  the  negligence  of  both  ptrti«s 
affected.  In  this  instance  there  wis  u. 
some  degree  negligence  on  pl&intiff^a  put. 
The  duty  imposed   by   law   on  pedestrians 


The  questions  of  negligence  and  contrib- 
utory negligence  should  be  submitted  to 
the  jury  in  an  action  to  recover  for  an  in- 
jury received  by  a  pedestrian  through  being 
run  into  by  an  automobile,  where  there  is 
evidence  that  the  plaintiff,  when  about  15 
feet  from  the  corner  of  a  street,  sought  to 
cross  diagonally;  that,  as  he  started  to 
cross,  he  looked  but  saw  no  vehicle;  that 
when  he  had  reached  the  middle  of  the 
street  he  looked  again,  and  saw  an  automo- 
bile rounding  the  corner  and  going  in  a 
straight  line  along  the  center  of  the  street; 
that  he  continued  his  course  for  2  or  3  feet, 
and  when  about  that  distance  from  the 
curb  was  struck  by  the  car;  that  when  he 
first  saw  the  car  it  was  running  5  or  6 
miles  an  hour,  but  that  its  speed  was  in- 
creased until,  at  the  time  he  was  struck, 
it  was  running  8  or  10  miles  an  hour;  that 
instead  of  keeping  a  course  along  the  center 
of  the  street,  the  machine  turned  toward 
the  curb  and  swung  in  toward  the  plaintiff, 
running  him  down;  that  the  distance  be- 
tween the  curb  and  the  nearest  wheel  of 
the  car  w^hile  it  was  in  the  middle  of  the 
street  was  3  or  4  feet.  Fitzgerald  v.  Rus- 
sell, 155  App.  Div.  854,  140  N.  Y.  Supp. 
519. 

And  in  Fox  v.  Great  Atlantic  &  P.  Tea 
Co.  84  N.  J.  L.  726,  87  Atl.  339,  the  question 
whether  the  plaintiff,  who  was  run  into  by 
an  automobile  while  crossing  the  street 
diagonally  between  blocks,  exercised  reason- 
able care  for  her  safety,  was  held  upon  the 
evidence  to  be  for  the  jury,  and  motions  to 
nonsuit  and  direct  a  verdict  were  held  to 
have  been  properly  deniecl. 

In  Havermale  v.  Houck,  —  Md.  — ,  89  Atl. 
314,  the  evidence  was  held  entirely  insuf- 
ficient to  prove  that  the  injury  w^as  directly 
caused  by  the  negligence  of  the  defendant, 
or  to  show  that  the  plaintiff  exercised  prop- 
er care,  the  testimony  in  effect  being  that 
the  defendant  was  driving  his  machine  at 
a  lawful  rate  of  speed  in  the  daytime  when 
the  plaintiff,  an  infant,  came  out  of  a  house, 
ran  along  the  street,  and  suddenly  left  the 
curb  and  started  to  cross  diagonally  in 
front  of  the  automobile  with  his  back  to 
51  L.R.A.(N.S.) 


the    machine,    and    when    about   half  wa^ 
across  was  struck. 

And  in  Mills  v.  Powers,  216  3Iasa.  36,  lOi 
N.  E.  912,  in  an  action  to  recover  for  ifei 
death  of  a  boy  eleven  years  old,  who  wa« 
struck  by  an  automobile,  it  was  held  that 
it  could  not  be  found  that  he  was  in  the 
exercise  of  due  care,  where  it  appeared 
that  he  was  riding  in  a  wagon  with  hi« 
back  toward  the  driver,  and  jumped  <^. 
turning  his  body  as  he  did  so,  thus  bringing 
his  face  toward  the  driver,  and  jumping 
backward  and  starting  diagonally  acroas  tk 
street,  when  he  was  almost  immediatelj 
struck  by  the  defendant*B  automobile  cod- 
ing from  behind,  which,  according  to  soow 
evidence  in  the  case,  had  just  turned  out  to 
pass  the  vehicle  ahead  of  it. 

The  jury  were  held  warranted  in  findio* 
that  the  plaintiff,  who  was  struck  by  an 
automobile  while  crossing  the  street  dia^- 
ally  in  a  southwesterly  direction,  was  not 
guilty  of  contributory  negligence  where  it 
appeared  that  the  automobile  approachni 
noiselessly  at  an  excessive  speed,  and  tiat 
the  plaintiff  was  looking  at  a  vehicle  cod 
ing  from  the  north  at  the  time  he  vi« 
struck  by  the  automobile,  which  was  pro> 
ceeding  toward  the  north,  there  also  b^ic^ 
testimony  that  he  looked  both  ways  as  be 
was  about  to  cross  the  street,  and'  did  not 
see  the  automobile  which  struck  him.  Gold- 
blatt  V.  Brocklebank,  166  111.  App.  315. 

See  also  cases  under  headings.  **Speed." 
"Keeping  lookout,"  "Jumping  or  running  ia 
front  of  automobile,"  and  "Duty  to  stov  u? 
or  stop." 

— duty  to  slow  up  or  stop. 

Supplementing  notes  in  38  L.R,A.(N.^.^ 
493,  and  42  L.R.A.(N.S.)  1184. 

The  exercise  of  the  "highest  dejnt*  ^* 
care  of  a  very  careful  person,"  provided  for 
by  §  8523,  Mo.  Rev.  St«t,  1909.  require* 
the  driver  of  an  automobile  approaching 
pedestrians  proceeding  diagonally  doim  th« 
street,  to  stop  his  car  where  he  could  hiw 
done  BO,  if,  by  proceeding  and  turning  ^^^ 
to  the  right  and  then  the  left,  there  vti 


caution  for  hia  own  safety.  But  was  hia 
negligence,  if  any  appears,  such  as  to  pre- 
clude recovery!  We  answer  that  question, 
also,  in  the  negative,  aa  did  the  jury.  In 
its  view,  the  negligence  attributable  to  de- 
fendant was  the  proximate  cause  of  plain- 
tilT*s  injury. 

Aa  stated,  the  care  to  be  exercised  by 
pedeetrianB  using  the  higiiways  varies  with 
the  circumstances  of  each  particular  case. 
Xhe  mere  fact  of  negligence  will  not  excuse 
the  infliction  of  an  injury,  where  by  due 
care  and  caution  the  injury  may  be  avoid- 
ed by  the  one  inllictiiig  it.  One  may  negli- 
gently place  himaelf  in  a  situation  where 
danger  may  reasonably  aeem  imminent; 
yt-t,  if  injury  is  avoidable  by  another 
through  the  exercise  of  reasonable  care,  the 


excuse  the  indiction  of  an  injury.  Norfolk 
&  W.  it.  Co.  V.  Spencer,  104  Va.  857,  62 
S.  E.  310;  Davids,  Motor  Vehicles,  §  118; 
Green  v.  l»s  Angeles  Terminal  R.  Co.  143 
Cal.  31,  101  Am.  St.  Rep.  63,  76  Pac.  718; 
Illinois  C.  R.  Co.  V.  Hutchinson,  47  UL 
408;  Kiedcl  v.  Wheeling  Traction  Co.  60 
W.  Va.  18,  71  S.  E.  174;  Chesapeake  &  O. 
R.  Co.  V.  CorbiQ,  110  Va.  700,  67  S.  E.  17ft. 
A  person  in  a  public  highway  may  rely 
upon  the  exercise  of  reasonable  care  on  the 
part  of  drirers  of  vehicles  to  avoid  injury. 
A  failure  to  anticipate  the  omission  of  such 
care  does  not  render  him  negligent.  Caesar 
V.  Fifth  Ave.  Coach  Co.  45  Misc.  331,  00 
N.  Y.  Supp.  359;  Haynnrd  v.  North  Jersey 
Street  R.  Co.  74  N.  J.  I..  678.  8  L.R.A. 
(N.S.)    1062,   85    Atl.   737;    Kathmeyer   t. 


danger  of  striking  the  pedestrians.  Porter 
V.  Hetherington,  172  Mo.  App.  602,  158  S. 
\V.  469. 

The  defendant's  testimony  shows  that  he 
"recklessly,  carelessly,  and  negligently  oper- 
ated and  ran  his  automobile  ho  as  to  strike, 
knock  down,  and  drag  the  plaintiff,"  irherc 
the  accident  occurred  in  the  daytime,  and 
the  defendant  testified  that  he  had  such 
pi>rfect  control  that  he  could  stop  hU  car 
within  an  inch;  that  he  knew  the  plaintiff 
was  an  old  man;  that  nhen  about  15  feet 
distant  he  called  to  him  to  get  somewhere  so 
111!  could  pass;  that  they  began  zigzagging 
back  and  forth,  and  that  he  did  not  stop 
his  car,  but  kept  on  and  collided  with  the 
plaintiff.    Dougherty  v.  Davis,  51  Pa,  Super. 


Ct.  i 

In  an  action  to  rei 
eeived  by  a  pedestri 
by  an  automobile,  the  question  of  the  de- 
fendant's negligence  is  for  the  jury,  where 
the  evidence  tends  to  show  that  he  was  driv- 
ing his  car  at  an  excessive  rate  of  speed, 
and  gave  no  warning  of  his  approach  ;  tliat 
he  saw  the  plaintifF  diagonally  croseing  the 
highway  between -two  conveyances  with  his 
back  partially  toward  the  automobile,  and 
in  its  path  apparently  hesitating  as  if  con- 
fused, but  that  he  continued  to  drive  his 
ear  at  a  rapid  rate,  making  a  curve  to  avoid 
striking  the  plaintiff,  when,  according  to 
his  own  testimony,  he  could  have  stopped 
instantly.  Schocfc  v.  Cooling,  175  Mich. 
313.  141  N.  W.  675. 

Where  the  driver  of  an  automobile  which 
struck  a  pedeatrian  admits  that  he  actually 
saw  the  latter  in  plenty  of  time  to  stop  be- 
fore striking,  the  omission  in  an  instruction 
as  to  the  driver's  duty  to  stop  the  car  if, 
"by  the  exercise  of  due  care,"  he  could  have 
seen  the  pedestrian,  is  not  erroneous.  Port- 
er V.  Hetherington,  172  Mo.  App.  502,  158 
S.  W.  48». 


■July  n 


r  street  c. 


Supplementing  notes  in  38  L.R.A.(>.'.S.) 
ini.  ami  42  L.R.A.(N.S.)  1184. 

It  is  incumbent  upon  a  pedestrian  while 
M   l,-R.A.(N.S.) 


standing  in  the  street  waiting  for  a  ear,  to 
exercise  due  core  for  his  safety,  Posener 
v.  Long,  —  TcK.  Civ.  App,  — ,  156  S.  W. 
591. 

But  it  is  not  negligence  per  te  for  a 
pedestrian  to  cross  in  front  of  a  moving 
street  car  without  first  ascertaining  whether 
an  automobile  is  moving  in  the  same  direc- 
tion with  and  on  the  other  side  of  'the 
street  car  nt  a  dangerous  and  unlawful  rate 
of  speed,  since  he  has  a  right  to  assume  that 
if  such  vehicle  is  there,  it  is  being  run  at 
a  lawful  rate  of  speed.  Citizens'  Motor 
Car  Co.  V.  Hamilton.  32  Ohio  C.  C.  407, 
aflirmed  in  83  Ohio  St.  450,  04  N.  E.  1103. 

And  one  alighting  from  a  street  car  has 
a  right  to  assume  that  he  occupies  a  posi' 
tion  of  safety  within  4  feet  of  the  steps 
of  a  street  car,  where  an  ordinance  pro- 
hibits automobiles  running  closer,  and  in 
the  absence  of  any  warning  or  reason  to 
believe  that  the  driver  of  an  automobile, 
would  violate  the  ordinance,  he  is  not  guiltv 
of  contributory  negligence  in  failing  to  look 
up  and  down  the  street  when  he  alights 
from  the  car,  to  ascertain  if  drivers  are  ob- 
serving such  ordinance.  Medlin  v.  SpazJer, 
23  Cal.  App.  242,  137  Pac.  1078. 

And  where  a  pedestrian  had  safely  passed 
in  front  of  an  automobile  in  going  from  the 
sidewalk  to  a  place  in  the  street  to  board  n 
street  car  18  feet  from  the  curbstone,  and 
was  injured  when  standing  beside  the  car 
by  reason  of  the  driver  of  an  automobile 
turning  his  machine  away  from  the  curb- 
stone toward  the  pedestrian,  to  avoid  bitting 
another  person  who  wan  stepping  into  the 
street  from  the  sidewalk,  the  pedestrian's 
negligence  in  going  in  front  of  the  machine 
did  not  proximately  contribute  to  her  in- 
jurv,  and  does  not  prevent  a  recovery. 
Adams  v,  Averill,  —  Vt,  — ,  88  Atl.  738, 

Where  an  automobile  driver  sees  a  atreet 
car  and  sees  that  it  has  stopped  at  a 
regular  stopping  place,  he  is  bound  to  as- 
sume that  passengers  are  likely  to  be  dis- 
charged, and  should  have  his  machine  under 
proper  control  to  avoid  accidents.  Micha- 
Isky  V.  Putney,  51  Pa.  Super.  Ct.  163. 

But  the  driver  of  an  automobile  ie  not 
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Mehl,  —  N.  J.  L.  — ,  00  Atl.  40,  17  Am. 
Neg.  Rep.  688;  Hennessey  v.  Taylor,  189 
Mass.  583,  3  L.R.A.(N.S.)  345,  76  N.  E. 
224,  4  Ann.  Cas.  390,  19  Am.  Neg.  Rep. 
285;  Spina  v.  New  York  Transp.  Co.  96 
N.  Y.  Supp.  270;  Buscher  v.  New  York 
Transp.  Co.  106  App.  Div.  493,  94  N.  Y. 
Supp.  798. 

What  may  be  deemed  negligence  by 
adults  may  not  be  chargeable  as  negligence 
by  infants.  In  determining  whether  or  not 
a  plaintiff  is  guilty  of  contributory  negli- 
gence, the  conduct  of  children  should  not 
be  judged  by  the  same  rules  which  govern 
that  of  adults.  Ordinary  care  for  them  is 
that  degree  of  care  and  prudence  which 
children  of  the  same  age  are  accustomed  to 
exercise  under  like  circumstances.     Huddy, 


Automobiles,  §  81;  Berry,  Automobikft. 
§  161;  Burvant  v.  Wolfe,  126  La.  787,  29 
L.R.A.(N.S.)  677,  52  So.  1025;  Lynch  t. 
Shearer,  83  Conn.  73,  75  AtL  88;  Verdoa 
v.  Crescent  Automobile  Co.  80  K.  J.  H  X*j9, 
76  Atl.  346;  Marius  v.  Motor  DeliTcry  Co. 
146  App.  Div.  608,  131  N.  Y.  Supp.  337. 
"Children,  wherever  they  go,  must  be  ex- 
pected to  act  upon  childish  instincts  aoi 
impulses,  and  others  who  are  cfaargeabW 
with  a  duty  of  care  and  caution  tovtrds 
them  must  calculate  upon  thia,  and  tak: 
precaution  accordingly."  Fieker  v.  Cfer^- 
land,  C.  C.  &  St.  L.  R.  Co.  7  Ohio  K.  P, 
600;  Harriman  v.  Pittsburgh,  C.  &  St  L 
R.  Co.  45  Ohio  St.  11,  27,  4  Am.  St.  fiep<. 
507,  12  N.  E.  451.  A  pedestrian  is  aot 
bound,  as  a  matter  of  law,  when  using  a 


called  upon  to  drive  his  car  so  as  to  protect 
passengers  on  street  cars  who  see  At  to 
jump  from  the  cars  while  they  are  in  mo- 
tion, unless  and  until  he  has  warning  that 
a  passenger  intends  to  jump  from  a  car 
while  in  motion,  and  the  defendant  in  an 
action  to  recover  for  an  injury  received 
by  one  who  was  struck  by  an  automobile 
after  he  had  jumped  from  a  street  car  while 
it  was  in  motion  has  a  right  to  have  the 
jury  so  instructed,  although  they  were  in- 
structed generally  that  both  the  pedestrian 
and  the  driver  of  an  automobile  are  re- 
quired to  exercise  ordinary  care  in  their 
conduct  while  upon  the  street,  in  order  to 
avoid  doing  damage  or  injury  to  each  other. 
Brown  v.  Brashear,  22  CaL  App.  135,  133 
Pac.  605. 

The  question  of  an  automobile  driver's 
negligence  is  for  the  jury  in  an  action  by 
one  who  was  struck  by  the  machine  while 
standing  in  the  street  where  pedestrians 
usually  stand  preparatory  to  boarding  cars, 
where  there  is  evidence  that  the  pedestrian 
could  have  been  plainly  seen,  and  that  there 
was  plenty  of  room  to  pass  him,  and  the 
driver  testified  that  the  accident  occurred 
through  the  plaintiff's  stepping  backward  in 
front  of  the  machine,  while  the  plaintiff  tes- 
tified that  he  did  not  move  from  the  time 
he  took  his  position  until  he  was  struck. 
Ouelette  v.  Superior  Motor  Mach.  Works, 
—  WMs.  — ,  —  L.R.A.(N.S.)  — ,  147  N.  W. 
1014. 

And  where  the  driver  of  an  automobile 
when  some  distance  away  saw  an  electric 
car  coming,  and  knew  that  the  place  at 
which  he  collided  with  the  plaintiff  was 
where  cars  stopped,  and  there  is  evidence 
that  when  he  struck  the  plaintiff,  who  was 
about  to  take  a  car,  he  was  driving  from 
8  to  12  miles  an  hour  along  the  principal 
business  street  of  a  city,  the  question 
whether  he  exercised  due  care  is  for  the 
jury.    Adams  v.  Averill,  supra. 

So,  the  question  whether  the  driver  of  an 
automobile  which  struck  the  plaintiff  while 
he  was  attempting  to  board  a  street  car  at 
a  regular  stopping  place  was  negligent  is 
for  the  jury,  where  there  is  evidence  that 
the  defendant  was  driving  his  machine  at 
51  L.R.A.(N.S.) 


the  rate  of  25  miles  an  hour  upon  the  vet 
pavement  of  a  city  street  past  a  stoppii^ 
street  car,  and  within  20  feet  of  an  inter- 
secting street,  where  pedestrians  were  UL> 
ly  to  be  encountered  in  getting  on  or  of 
the  car.  Hillebrant  v.  Manz,  71  Wa^. 
250,  128  Pac.  892. 

And  the  question  of  the  defendant's  negli- 
gence and  the  plaintiff's  contributory  no^li 
gence  was  held  to  be  for  the  jury,  where  tb« 
latter's  testimony  was  to  the  effect  tint 
before  alighting  from  a  street  car  which  Lid 
stopped  at  a  crossing  and  then  started,  h^ 
looked  back  over  his  shoulder  in  the  direc- 
tion from  which  the  automobile  whiefi 
struck  him  came,  and  that  he  saw  no  au- 
tomobile, but  could  have  seen  one  ha^  it 
been  within  a  distance  of  100  feet,  and  thi! 
he  heard  no  signal  given  of  the  approach 
of  the  machine,  while  the  defendant's  cvi 
dence  tended  to  show  that  when  the  car 
stopped  at  the  crossing,  he  stopped  his  mi- 
chine  in  order  to  allow  passengers  to  nAVi 
the  sidewalk  in  safety,  and  that  after  thf 
car  started  he  proceeded  to  travel  after  it 
and  when  he  was  nearly  across  the  intersec- 
tion of  the  streets,  the  plaintiff  swung  liio- 
self  suddenly  from  the  moving  car  and  ru 
directly  in  front  of  the  automobile.  Bron 
V.  Brashear,  supra. 

So,  in  Winner  v.  Linton,  120  Md.  276.  S: 
Atl.  674,  the  question  of  negligence  and  coo- 
tributory  negligence  in  an  action  to  recovtr 
for  an  injury  to  a  child  caused  by  being  m 
into  by  an  automobile  just  after  the  cLiU 
had  alighted  from  a  street  car  was  held, 
upon  the  evidence,  to  be  a  ouestion  for  the 
jury,  it  appearing,  among  otner  thing?,  tbat 
although,  the  driver  of  the  car  had  not  tinif 
to  stop,  he  could  have  turned  and  aroidt^ 
the  accident. 

And  the  question  whether  one  struck  br 
an  automobile  while  standing  at  the  usui 
place  in  the  street  where  pedestrians  botini 
street  cars  was  guilty  of  contributorv  negb 
gence  is  for  the  jury,  where  he  paidf  so  it* 
tention  to  the  automobile  horn,  and  testi- 
fied that  he  did  not  hear  it,  and  was  n«t 
keeping  a  lookout  for  vehicles  approacliiB^ 
from  the  rear,  but  stated  that  he  had  hm 
standing  there  but  a  few  seccmds^  and  tbit 
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public  highway,  to  be  continuously  looking 
or    listening  to  ascertain  if  automobiles  or 
otlier  vehicles  are  approaching,  under  pen- 
a.lt;y  that,  upon  his  failure  to  do  so,  if  he 
18   injured,  his  own  negligence  must  be  con- 
clusively presumed.     Hennessey  v.  Taylor, 
189   Mass.  583,  3  L.R.A.(N.S.)    345,  76  N. 
£.   224,  4  Ann.  Gas.  396,  19  Am.  Neg.  Rep. 
285 ;  Gerhard  v.  Ford  Motor  Co.  156  Mich. 
618,   20  L.R.A.(N.S.)    232,  119  N.  W.  904. 
Such    negligence,    to    avail    as    a    defense, 
must  be  proved  by  defendant,  unless  it  suffi- 
ciently appears  from  plaintiff's  testimony. 
Millsaps  V.  Brogdon,  07  Ark.  469,  32  L.R.A. 
(N.S.)   1177,  134  S.  W.  632. 

This  action  was  twice  tried,  with  the 
Bame  result  except  as  to  amount;  the  first 
finding  being  more  favorable  to  the  defend- 


ant. Complaint  is  now  made,  however,  that 
the  case  as  submitted  on  the  second  trial, 
perhaps  on  both,  was  on  the  theory  that 
plaintiff's  injury  permanently  disabled  him, 
when  in  fact,  as  defendant  contends,  its 
effect  was  only  temporary.  But,  on  what- 
ever theory  submitted,  no  substantial  rea- 
son appears  from  the  record  to  justify 
interference  with  the  result  of  the  trial  for 
the  reasons  assigned.  The  plaintiff,  accord- 
ing to  the  contention  urged  in  his  behalf, 
and  to  some  degree  sustained  by  the  proof, 
was  violently  knocked  down  and  run  over 
by  the  car;  his  body  and  limbs  were 
bruised;  thereafter  he  was  unconscious  for 
several  hours;  his  head  was  injured,  and 
his  memory  impaired.  With  this  proof  be- 
fore the  jury,  we  cannot  say  the  amount 


one  car  which  he  desired  to  take  had  passed 
him,  and  he  was  intent  on  signaling  another 
at  the  time  of  the  injury.  Ouelette  v.  Su- 
perior Motor  Mach.  Works,  supra. 

A  pedestrian  who  intends  taking  a  street 

car  is  not  guilty  of  contributory  negligence 

as   a  matter  of  law,  where,  before  leaving 

the  sidewalk,  he  looked  in  the  direction  from 

which  the  automobile  which  struck  him  was 

coming,  but  failed  to  see  it,  and  did  not 

look  again  in  that  direction  after  leaving 

the  sidewalk  before  he  was  struck  by  the 

machine,  it  appearing  that  he  did  not  step 

immediately  in  front  of  the  automobile,  nor 

in  crossing  the  street  obstruct  its  path,  and 

vFas  as  much  in  view  of  the  driver  of  the 

machine  as  it  was  in  his  view,  and  there 

was  room  to  pass  him  on  either  side.    Lewis 

V.   Seattle  Taxicab  Co.  72  Wash.  320,  130 

Pac  341. 

And  it  cannot  be  said  as  a  matter  of  law 
that  a  pedestrian  who  went  into  the  street 
for  the  purpose  of  taking  a  car,  and  stood 
looking  m  the  direction  from  which  the  car 
would  approach,  was  guilty  of  contributory 
negligence  in  not  discovering  the  approach 
from  the  opposite  direction  of  an  automo- 
bile which  struck  him,  and  which  was  being 
driven  upon  the  wrong  side  of  the  street, 
contrary  to  the  ordinance  of  the  city  and 
the  established  and  recognized  rule  of  the 
road.  Posener  v.  Long,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  591. 

Whether,  after  looking  once  and  seeing  a 
clear  street,  a  pedestrian  acted  as  a  reason- 
ably prudent  man  in  proceeding  diagonally 
from  a  point  within  12  feet  of  the  inter- 
section of  the  street  upon  which  he  is  walk- 
ing, with  another  street,  toward  a  street  car 
which  he  is  intent  upon  boarding  without 
again  turning  and  looking  backward,  in  the 
absence  of  any  sound  of  horn  or  other  warn- 
ing, is  a  question  for  the  jury.  Hillcbrant 
V.  Manz,  supra. 

In  an  action  to  recover  for  injuries  re- 
sulting from  an  automobile  colliding  with 
one  who  had  just  alighted  from  a  street  car 
at  the  intersection  of  streets,  where  it  ap- 
peared that  there  were  but  2  feet  between 
the  curb  and  the  machine,  and  not  more 
than  18  inches  between  it  and  the  side  of 
61  L.R.A.(N.S.) 


the  street  car,  an  instruction  is  properly 
refused  that  if  the  plaintiff,  before  starting 
to  cross  the  street  from  the  street  car  to 
the  curb,  did  not  look  to  see  whether  a 
vehicle  was  approaching,  or  if  he  did  look 
and  saw  the  automobile  and  nevertheless 
tried  to  cross  in  front  of  it,  he  was  guilty 
of  contributory  negligence,  is  properly  re- 
fused, since  it  ignores  the  situation  of  ap- 
parent peril  which  the  plaintiff  might  hnve 
found  himself  in,  under  which  a  prudent 
man  might  have  thought  the  safest  thing  to 
do  was  to  attempt  to  reach  the  curb.  Taxi- 
cab  Co.  V.  Parks,  121  C.  C.  A.  267,  202  Fed. 
909. 

See  also  cases  under  headings,  "Speed," 
''Looked,  but  did  not  see,"  and  "Failure  to 
look." 

—duty  in  emergency. 

Supplementing  notes  in  38  L.K.A.  (N.S.) 
494,  and  42  L.R.A.(N.S.)    1186. 

VVhere  the  plaintiff  is  without  fault  in 
attempting  to  cross  the  street,  and  he  is 
placed  in  a  perilous  position  by  the  defend- 
ant's operation  of  his  automobile,  he  will 
not  be  held  to  tbe  same  degree  of  delibera- 
tion and  coolness  as  if  there  were  no  negli- 
gence on  the  part  of  the  operator  of  the 
machine.  Dougherty  v.  Davis,  51  Pa.  Super. 
Ct.  229. 

And  where  a  pedestrian  passes  safely  in 
front  of  a  street  car,  and  is  confronted  by 
an  automobile  running  at  an  unlawful  rate 
of  speed,  and  is  in  a  situation  of  unusual 
peri^  he  is  not  chargeable  with  contributory 
negligence  in  attempting  to  pass  in  front 
of  the  automobile,  if  he  has  reasonable 
grounds  for  believing  that  this  course  would 
be  the  safest,  and  he  is  not  chargeable  with 
the  consequences  of  error  of  judgment  re- 
sulting from  the  excitement  and  confusion 
of  the  moment,  since  he  is  in  such  case  re- 
quired to  exercise  only  ordinary  care  under 
the  circumstances.  Citizens'  Motor  Car  Co. 
V.  Hamilton,  32  Ohio  C.  C.  407,  affirmed  in 
83  Ohio  St.  450,  94  N.  E.  1103. 

The  question  whether  a  pedestrian  who 
was  struck  by  an  automobile  was  guilty  of 
contributory  negligence  should  be  left  to  the 
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returned  is  unreasonable.  On  the  contrary, 
it  seems  to  us  reasonable  and  just,  even 
though  the  injury  thus  inflicted  may  not  in 
fact  result  in  permanent  physical  disability. 
Nor  do  we  tind  the  instructions  amenable 
to  the  criticism  urged  by  counsel.  At 
least,  they  do  not  so  far  incorrectly  pro- 
pound the  law  applicable  to  the  facts  ap- 
pearing in  the  record  as  to  warrant  re- 
versal. Of  these,  2  and  3  are  criticized 
because  given  on  the  theory  of  permanent 
injury  to  plaintifT.  If  so,  there  is  in  the 
record  evidence  tending  to  some  extent  to 
sustain    that    theory.      Plaintiff's    mother 


testified:  That  his  memory  is  impaired, 
that  he  is  now  forgetful;  that  "he  eoza- 
plained  of  his  head,  and  did  all  last  winter; 
he  was  kept  out  of  school  a  great  deal" 
''He  has  a  headache,  and  dizziness  in  h.i 
head."  **He  vomited  blood  nearlr  all 
night,"  the  night  of  the  accident,  and  "froD. 
10  o*clock  until  4  the  next  morning,  sad 
then  it  ran  out  of  his  mouth  on  the  pilloir." 
"I  could  not  raise  him  up  to  give  him  anj- 
thing  to  cat;  if  I  raised  him  up  he  weak 
start  to  vomit,  and  I  had  to  keep  him^'  is. 
bed  for  a  period  of  nine  days  after  the  ac- 
cident.    Instruction   No.  6   fairly  pre&mu 


jury,  where  there  is  evidence  that  the  de- 
ceased, in  a  moment  of  imminent  peril,  re- 
sulting from  the  driver  negligently  charg- 
ing down  upon  her  at  great  speed  while 
she  was  crossing  a  street,  stepped  back  to 
permit  the  machine  to  pass,  and  t^ien 
stepped  forward  again  immediately  in 
front  of  it  and  that  this  was  not  in 
fact  the  best  thing  she  could  have  done  if 
there  had  been  time  for  deliberation,  but 
that  it  was  nevertheless  the  result  of  her 
uncertainty  of  what  was  best  to  do  to  escape 
the  imminent  danger.     Wescoat  v.  Decker, 

—  N.  J.  — ,  90  Atl.  290. 

So,  the  question  of  the  plaintiff's  con- 
tributory  negligence  is  for  the  jury  in  an 
action  to  recover  for  an  injury  to  a  pedes- 
trian struck  by  an  automobile  while  walk- 
ing in  the  street,  where  it  appears  that  the 
automobile  gave  no  warning  of  its  approach, 
and  there  is  testimony  that  the  machine 
came  up  behind  the  person  injured  so  sud- 
denly that  he  was  startled  and  acted  with 
some  precipitation,  pushing  his  wife  as  he 
supposed  out  of  the  way  of  the  injury  and 
attempting  to  save  himself.  Blackwell  v. 
Renwick,  21  Cal.  App.  131,  131  Pac.  94. 

In  Carpenter  v.  Campbell  Automobile  Co. 

—  Iowa,  — ,  140  N.  W.  225,  where  the 
plaintiff,  while  on  the  sidewalk,  was  struck 
by  the  defendant's  automobile,  which  accord- 
ing to  some  evidence  was  suddenly  turned 
to  the  wrong  side  of  the  street  to  avoid  a 
motorcycle,  and  mounted  the  curb  and 
traveled  along  the  sidewalk  without  the 
brakes  being  applied,  it  was  held  proper  to 
refuse  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant  for  the  reason  that 
the  evidence  showed  that  the  driving  of  the 
machine  on  the  sidewalk  was  the  result  of 
fright  and  excitement,  since  it  was  for  the 
jury  to  say  from  the  evidence  whether  the 
injury  could  have  been  avoided  notwith- 
standing such  emergency  by  the  exercise  of 
reasonable  care,  and  whether  the  emergency 
was  due  to  the  negligence  of  the  defendant. 

And  an  instruction  was  held  not  preju- 
dicial which  in  effect  stated  that  if  the  per- 
son operating  the  car  has  shown  that  such 
an  emergency  existed  as  to  justify  him  to 
turn  to  the  left,  nevertheless  he  was  re- 
quired to  have  it  under  such  control  after 
so  turning  as  to  be  able  to  avoid  injury  to 
others.     Ibid. 

And  in  this  case  an  instruction  was  held 
51  L.R.A.(N.S.) 


properly  refused  that  if  thu  act  complained, 
of  by  the  plaintiff  was  the  result  of  excit«- 
ment  and  confusion  produced  by  sudden  abc 
impending  peril  from  an  approaching  motor- 
cycle, and  but  for  such  excitement  the  au- 
tomobile would  not  have  been  driven  on  tbe 
sidewalk,  a  verdict  for  the  defendant  shoald 
be  returned,  since  it  ignored  the  thonght 
that  if  the  emergency  was  produced  by  hi? 
own  negligence,  it  would  not  relieve  fain 
from  liability.     Ibid. 

— ^skidding. 

Supplementing  note  in  38  L.RJL(N^.y 
495. 

The  question  of  negligence  in  an  action 
to  recover  for  the  death  of  a  person  struck 
in  the  back  by  an  automobile  which  skiddt'd 
against  the  curbstone  and  caused  the  tim 
to  burst  and  the  machine  to  run  upon  the 
sidewalk  is  for  the  jury,  where  there  vas 
evidence  that  the  street  was  wide,  straight 
level,  and  dry;  that  no  other  vehicles  were 
in  the  highway,  and  that  it  was  a  clear 
morning ;  that  the  machine  was  goinfr  frun: 
18  to  25  miles  an  hour,  and  that  after  ^oing 
upon  the  sidewalk  the  car  ran  a  distantt? 
of  30  or  40  feet  with  no  diminution  of  speed 
before  it  struck  the  deceased.  Roach  t. 
Hinchcliff,  214  Mass.  267,  101  N.  E.  383. 

And  in  an  action  to  recover  for  the  death 
of  a  boy  who  was  run  into  by  an  antomn- 
bile  while  standing  on  a  sidewalk,  the  ques- 
tion whether  the  driver  of  the  machine  mas 
negligent  is  for  the  jury,  where  there  h 
evidence  that  when  turning  to  get  out  of 
a  wet  car  track  the  defendant  increased, 
instead  of  diminished,  the  speed  of  bis  car. 
which  skidded  and  ran  upon  the  sidewalk. 
Williams  v.  Holbrook,  216  Mass.  239,  103 
N.  £.  633. 

Where  the  question  of  the  defendants 
negligence  in  an  action  to  recover  for  as 
injury  to  a  pedestrian  by  being  nm  into  br 
an  automobile  depends  upon  the  view  tbe 
jury  take  of  his  act  in  operating  the  ear 
within,  instead  of  outside,  the  ^oove  of  a 
wet  car  track,  and  then  attempting  to  inn 
from  the  track  by  increasing,  rather  tbaii 
lessening,  his  speed,  and  the  evidence  for 
the  plaintiff' shows  that  even  with  brakes 
set  and  the  steering  gear  under  full  control 
the  car  would  contmue  to  move  irregularly 
solely  because  of  its  position,  the  men* 
skidding  is  not  an  occurrence  of  such  ud- 


DEPUTY  V.  KIMMKLL. 


1007 


the  law  applicable  to  the  facts  appearing 
in  the  record. 

Instructions  Nos.  1  and  3,  proposed  by 
defendant,  were  properly  refused;  the  first, 
because  it  was  misleading,  and  would  have 
told  the  jury  that  it  could  not  find  for  the 
plaintiff,  unless  it  believed  from  a  prepon- 
derance of  the  evidence  "that  the  defendant 
was  negligent  in  the  very  manner  set  out  in 
the  declaration."  No  such  rigid,  inflexible 
rule  obtains.  It  is  sufficient  if  plaintiff 
substantially  proves  the  negligence  averred. 
The  court,  therefore,  properly  modified  the 
instruction  accordingly.     No.  3  %s  proposed 


was  properly  refused,  because  not  in  accord 
with  the  principles  herein  announced.  As 
modified  and  given,  it  presented  defendant's 
contentions  in  a  light  more  favorable  than 
was  allowable  under  our  view  of  the  law 
applicable  to  the  facts  of  the  case. 

Defendant's  objection  to  the  competency 
of  the  plaintiff  and  the  two  boys  present 
when  the  accident  occurred  to  testify  is  not 
tenable.  Their  statements  show  sufficient 
capacity  to  understand  and  comprehend  the 
nature  of  an  oath. 

Finding  no  reversible  error,  we  affirm  the 
judgment. 


common  or  unusual  character  that,  unex- 
plained, it  furnishes  evidence  of  the  defend- 
ant's negligence.    Ibid. 

— law  of  the  road  as  affecting  pedestrians. 

Supplementing  notes  in  38  L.R.A.(N.S.) 
496,  and  42  L.R.A.(N.S.)    1186. 

(lenerally,  as  to  rules  of  road,  see  Index 
to  L.R.A.  notes,  "Negligence, '  §§  25,  40. 

If  the  operator  of  an  automobile  drives 
his  machine  on  the  left  or  wrong  side  of  the 
street,  contrary  to  the  statute,  and  an  in- 
jury results  to  a  pedestrian  therefrom 
without  fault  on  the  part  of  the  latter,  he  is 
entitled  to  recover.  Grier  v.  Samuel,  — 
Del.  — ,  86  Atl.  209. 

In  Coughlin  v.  Weeks,  75  Wash.  568,  135 
Pac.  649,  in  an  action  by  a  husband  and 
wife  to  recover  for  injuries  sustained  by 
being  run  into  by  an  automobile,  it  was 
held  that  the  question  of  negligence  and 
also  of  contributory  negligence  was  for  the 
jury,  there  being  evidence  for  the  plaint  id's 
that  they  looked  in  both  directions  before 
attempting  to  cross,  and  saw  an  automobile 
at  some  distance,  and  that,  as  the  machine 
approached  them  while  they  were  crossing 
the  street,  it  turned  on  the  wrong  side  and 
struck  them,  while  there  was  evidence  for 
the  defendant  from  which  it  might  be  found 
that  the  pedestrians  were  guilty  of  con- 
tributory negligence. 

See  also  cases  under  headings,  "Duty 
near  street  cars,"  and  "Duty  where  pedes- 
trian walks  along  street  or  crosses  between 
blocks." 

— jumping   or   running   in    front   of   auto- 
mobile. 

Supplementing  note  in  42  L.R.A.  (N.S.) 
1186. 

In  Curley  v.  Baldwin,  —  R.  I.  — ,  90 
Atl.  1,  it  was  held  that  a  verdict  for  the 
defendant  was  properly  directed  where  his 
evidence  showed  that  he  was  driving  a  lea- 
ftonable  distance  behind  an  electric  car  at 
about  7  miles  an  hour,  when  the  plaintiff, 
a  boy  eight  years  old,  ran  into  the  street 
from  between  two  wagons  standing  by  the 
curbing,  and  collided  with  the  automobile, 
although  the  plaintiff  testified  that  he 
looked  in  both  directions  before  stepping  in- 
to the  street  and  saw  only  a  street  car 
approaching. 
61  L.R.A.(N.S.) 


And  a  nonsuit  is  properly  granted  in  an 
action  by  a  child  for  an  injury  resulting 
from  being  struck  by  an  automobile  on  a 
public  street,  where  there  is  an  entire  ab- 
sence of  testimony  that  the  defendant  was 
traveling  at  an  excessive  speed,  or  that  he 
did  not  have  his  machine  under  suitable 
control,  or  failed  to  exercise  due  care,  or 
any  testimony  to  indicate  that  the  child 
left  the  sidewalk  until  just  before  he  was 
hit,  or  that  there  was  anything  in  the 
situation  which  called  for  special  precau- 
tion on  the  defendant's  part  to  avoid  the 
accident  which  was  not  taken.  Hyde  v. 
Hubinger,  —  Conn.  — ,  87  Atl.  790.  ' 

And  the  driver  of  an  automobile  is  not 
liable  for  an  injury  to  a  four-year-old  child 
which  broke  away  from  the  hand  of  its 
custodian  and  ran  into  the  street  and  col- 
lided at  a  crossing  with  the  automobile 
which  was  proceeding  on  an  intersecting 
street,  it  appearing  that  the  horn  on  the 
machine  was  sounded  and  the  brake  ap- 
plied and  the  speed  diminished,  but  owing 
to  the  sudden  appearance  of  the  child  the 
driver  had  no  time  to  stop  the  oar.  Paul 
V.  Clark,  161  App.  Div.  456,  145  N.  Y.  Supp. 
985. 

See  also  cases  under  headings,  "Duty 
when  pedestrian  is  crossing  street  diagonal- 
ly," and  "Duty  near  street  cars." 

— duty  where  pedestrian  walks  along  street 
or  crosses  between  blocks. 

Tlie  fact  that  there  was  a  sidewalk  along 
the  street  at  the  point  where  a  pedestrian 
who  was  walking  in  the  street  was  struck 
by  an  automobile,  and  that  the  walk  was 
customarily  used  by  pedestrians,  would  not 
alone  warrant  the  deduction  that,  as  a  mat- 
ter of  law,  the  person  struck  was  guilty 
of  contributory  negligence  in  using  the 
street  instead  of  such  sidewalk.  Blackwell 
V.  Renwick,  21  Cal.  App.  131,  131  Pac.  94. 

In  an  action  to  recover  for  an  injury  to 
a  pedestrian  struck  by  an  automobile  while 
be  was  walking  in  the  street,  the  questions 
whether  a  sidewalk  existed  at  the  place,  or 
whether  its  condition,  if  one  did  exist,  was 
such  as  to  warrant  pedestrians  in  the  exer- 
cise of  ordinary  care  in  using  the  street 
instead  of  the  walk,  were  held  to  be  ques- 
tions for  the  jury  where  the  evidence  as  to 
these  facts  was  conflicting.    Ibid. 

A  pedestrian  has  a  right  to  cross  a  street 
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at  a  point  not  a  cross  walk,  and  in  doing  so 
is  bound  to  use  only  reasonable  care  for  his 
or  her  safety,  and  by  reasonable  care  is 
meant  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  the  particular 
circumstances.  Fox  v.  Great  Atlantic  & 
P.  Tea  Co.  84  N.  J.  L.  726,  87  Atl.  339. 

In  crossing  the  street  in  the  middle  of  a 
block  a  pedestrian  has  an  equal  right  in  the 
street  with  an  automobile,  and  is  under  no 
legal  duty  to  anticipate  any  action  on  the 
part  of  the  driver  of  an  approaching  ma- 
chine that  will  imperil  her  safety,  and  she 
is  under  no  duty  to  look  behind  her  or  to 
anticipate,  without  having  received  any 
warning,  that  the  driver  intended  to  pass 
her  on  the  left  side  of  street.    Ibid. 

In  Willis  V.  Harby,  169  App.  Div.  94,  144 
N.  Y.  Supp.  154,  in  an  action  brought  by 
one  who  was  struck  by  an  automobile  while 
he  was  walking  in  the  highway  at  a  point 
between  crossings,  the  testimony  as  to  the 
rate  of  speed  at  which  the  automobile  was 
traveling  was  conllicting,  but  it  appeared 
that  the  operator  of  the  machine  did  all 
possible  upon  discovering  the  plaintiff,  to 
avoid  striking  him,  and  brought  the  ma- 
chine to  a  standstill  not  more  than  100  feet 
from  the  place  of  collision,  and  it  was  held 
that  the  evidence  was  insufficient  to  estab- 
lish negligence  on  the  part  of  the  defendant. 

A  pedestrian  is  guilty  of  contributory  neg- 
ligence where  he  attempts  to  cross  one  of 
the  principal  thoroughfares  of  a  village  on 
a  rainy  night  at  a  point  between  crossings, 
and  upon  being  unable  to  reach  the  further 
side  of  the  street  because  of  water,  proceeds 
to  walk  up  the  roadway  with  an  umbrella 
over  his  head,  apparently  without  taking 
any  precaution  for  his  safety.  Ibid. 

See  also  cases  under  heading,  "Speed." 

—duty  toward  person  under  disability. 

The  driver  of  an  automobile  is  bound  to 
anticipate  that  he  may  meet  infirm  persons 
on  a  public  street,  and  to  have  his  car  un- 
der such  control  as  will  enable  him  to  avoid 
injury,  by  slowing  up  or  if  nwjessary  stop- 
ping. Dougherty  v.  Davis,  61  Pa.  Super. 
Ct.  229. 

He  is  bound  to  consider  the  lack  of  ca- 
pacity of  those  in  his  way  to  care  for  their 
own  safety,  when  such  incapacity  is  known 
or  should  have  been  known  to  him,  and  the 
law  exacts  greater  care  toward  those  who 
are  unable  to  care  for  themselves,  as  chil- 
dren, blind  persons,  and  drunken  persons, 
when  such  incapacity  is  known  or  should 
have  been  known  to  the  driver.  Brown  v. 
Wilmington,  —  Del.  —,  90  Atl.  44. 

And  there  is  a  dictum  in  Tolmie  v.  Wood- 
ward Taxicab  Co.  —  Mich.  — ,  144  N.  W. 
855,  that  the  standard  of  duty  of  the  drivers 
of  automobiles  in  cases  of  children,  aged 
persons,  and  those  under  other  disabilities, 
when  discovered,  requires  a  higlier  degree 
of  care  according  to  the  circumstances  than 
is  required  as  to  other  persons. 

If  a  pedestrian  who  was  struck  by  an  au- 
tomobile was  proceeding  in  a  way  that 
would  have  indicated  to  a  reasonably  pru- 
61  L.R.A.(N.S.) 


dent  man  that  he  was  unconscious  of  tj^ 
approach  of  the  defendant's  automobile,  .uj 
the  driver  saw  him,  or  in  the  exercise  or 
reasonable  care  ought  to  have  seen  him,  ani 
observed  his  state  of  mind  and  discortfiM 
his  peril  in  time  to  avoid  striking  him,  arvl 
failed  in  this  duty,  he  was  guilty  of  li,:.! 
gence  which  was  the  proximate  cause  ot 
the  injury;  negligence  of  the  pedestriao  A 
any  was  only  the  remote  cause.  Cha£<  v 
Seattle  Taxicab  k  Transfer  Co.  —  WisL 
— ,  139  Pac.  499. 

But  if  at  the  time  a  pedestrian  va« 
struck  by  an  automobile  he  was  intoxicat<r>l. 
and  the  dri^r  of  the  machine  did  not  knov 
it,  or  by  the  exercise  of  reasonable  care 
would  not  have  known  it,  or  did  not  know 
that  he  was  so  intoxicated  as  to  be  unabk 
to  take  ordinary  care  of  himself,  and  the 
accident  occurred  not  by  the  machine  strik- 
ing him,  but  by  his  falling  against  it,  tht 
case  is  one  of  pure  accident  or  contributon 
negligence,  and  no  recovery  can  be  had. 
Brown  v.  Wilmington,  supra. 

A  finding  that  the  driver  of  an  automo- 
bile, after  seeing  a  boy  thirteen  vears  old 
in  the  street,  failed  to  exercise  ordioarv 
care  to  avoid  injuring  him,  and  that  suvh 
failure  was  the  proximate  cause  of  the  boy's 
injury  by  the  machine,  does  not  establish 
a  case  of  gross  negligence  on  the  part  c4 
the  driver  of  the  machine.  Quinn  v.  Kt>s 
Motor  Car  Co.  —  Wis.  — ,  147  N.  W.  HX>0 

An  instruction  in  an  action  brought  tv 
recover  for  an  injury  to  a  boy  who  was  rue 
into  by  an  automobile  in  the  street,  wbici. 
in  directing  what  is  to  be  considered  is 
determining  the  question  of  what  is  due  care 
on  the  part  of  a  child,  leaves  out  the  ele- 
ment of  experience  and  capacity  to  appre- 
ciate danger,  is  erroneous,  Shaw  y.  Cor- 
rington,  171  111.  App.  232. 

Ordinary  care  in  the  case  of  a  child  is 
only  such  care  as  the  ^reat  mass  of  ch.I- 
dren  of  like  age,  intelligence,  and  expt:ri* 
ence  ordinarily  exercise  under  the  same  or 
similar  circumstances,  and  it  is  error  to 
apply  to  a  child  who  was  run  into  by  an 
automobile  wnen  proceeding  diagonillv 
across  a  street,  after  having  alight^  fron 
a  sleigh,  the  tests  of  ordinary  care  which  ^rf 
applied  to  adults.  Quinn  v.  Ross  Motir 
Car  Co.  supra. 

In  an  action  to  recover  for  the  death  of 
a  boy  killed  by  an  automobile  while  cross- 
ing a  street,  it  is  erroneous  to  charge  that 
the  burden  is  upon  the  plaintiff  to  shov 
that  the  deceased  was  incapable  of  takii.£r 
care  of  himself  in  the  street,  in  order  to 
warrant  a  finding  that  he  was  not  guilty  ot 
contributory  negligence,  since  the  plaistif 
is  thereby  required  to  establish  that  the 
deceased,  without  reference  to  his  age,  ic 
telligence,  or  the  circumstances  in  whirii 
he  was  placed,  was  actually  incapable  oi 
taking  care  of  himself  in  the 'street.  Acker- 
man  v.  Stacey,  167  App.  Div.  835,  143  >*. 
y.  Supp.  227. 

— ^miscellaneous. 

Supplementing  notes  in  38  L.RJl.(N.S.i 
497»  and  42  L.R.A.(N.S.)  1187. 
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It  is  Dot  contributory  negligence , as  mat- 
ter of  law  for  a  person  to  step  off  the  curb 
and  try  to  cross  the  street  at  a  time  when 
an  automobile  is  approaching  on  such  per- 
son's side  of  the  street  about  100  feet 
away.  Schneider  v.  Locomobile  Co.  83  Misc. 
3,  144  N.  Y.  Supp.  311. 

It  is  improper  in  an  action  by  a  pedes- 
trian to  recover  for  injuries  sustained  by 
being  run  into  by  an  automobile,  to  limit 
the  necessity  for  the  exercise  of  ordinary 
care  on  the  part  of  the  driver  of  the  ma- 
chine to  the  precise  time  when  the  injury 
occurred.  Goldblatt  v.  Brocklcbank,  lUti 
111.  App.  315. 

Where  a  pedestrian  falls  in  front  of  an 
automobile  from  mere  fright  or  excitement, 
and  is  injured  by  the  fall,  and  is  not  struck 
or  injured  by  the  machine,  no  recovery  can 
be  had  against  the  driver  for  such  injury. 
Bachelder  v.  Morgan,  —  Ala.  — ,  00  5So. 
815. 

In  Schock  y.  Cooling,  175  Mich.  313,  141 
N.  VV.  675,  in  an  action  by  a  pedcotrian  to 
recover  for  an  injury  received  through  a 
collision  with  an  automobile,  the  quebtion 
of  the  plaintiff's  contributory  negligence 
was  held  to  be  for  the  jury,  altliougn  it 
was  claimed  that,  as  a  physical  fact,  he 
could  not  have  been  hit  by  the  rear  wheel 
of  the  car  as  claimed,  unless  he  stepped 
back  or  turned  against  the  car  after  the 
front  wheel  had  passed,  there  being  other 
evidence  from  which  it  might  be  found 
that  the  quick  turning  of  the  car  to  make 
a  curve  in  order  to  avoid  the  pedestrian 
might  have  made  it  possible  for  the  car  to 
have  inilicted  the  injury  shown. 

In  an  action  to  recover  for  an  injury  to 
a  pedestrian  by  an  automobile,  negligence 
is  not  presumed,  but  must  be  proved,  and 
the  burden  of  making  such  proof  is  upon 
the  plaintiflf.  Grier  v.  Samuel,  —  Del.  — , 
86  Atl.  209;  Tolmie  v.  Woodward  Co.  supra; 
Havermale  v.  Houck,  —  Md.  — ,  89  Atl. 
314. 

So,  it  is  incumbent  upon  the  plaintiff  in 
an  action  to  recover  for  the  death  of  a  pe- 
destrian claimed  to  have  been  hit  by  an 
automobile,  in  the  absence  of  direct  evi- 
dence, to  show  the  existence  of  such  cirwim- 
stances  as  would  just  if  v  the  inference  that 
the  injury  which  causecl  the  death  was  due 
to  the  wrongful  act  of  the  defendant,  and 
exclude  the  idea  that  it  was  due  to  a  cause 
with  which  the  defendant  was  unconnected, 
and  where,  from  the  facts  and  circumstances 
testified  to,  it  is  equally  as  consistent  to 
find  that  death  resulted  from  foul  play  as 
to  find  that  it  was  the  result  of  being  struck 
by  an  automobile,  a  recovery  is  not  justi- 
fied. Hicks  V.  Romaine,  —  Va.  — ,  82  S.  E. 
71. 

In  an  action  to  recover  for  the  death  of 
a  pedestrian  who  was  struck  by  an  automo- 
bile, where  the  court  charged  that  if  the 
jury  believed  that  the  driver  of  the  ma- 
chine was  negligent  to  some  extent,  and 
also  believed  the  deceased  was  negligent  to 
an  equal  or  a  greater  extent,  a  recovery 
rould  not  be  had,  the  failure  of  the  court 
to  charge  that  if  the  deceased  and  the  driver 
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were  equally  negligent,  no  recovery  could 
be  had,  is  not  a  cause  for  a  new  trial. 
O'Dowd  V.  Newnham,  13  Ga.  App.  220,  80 
S.  E.  36. 

In  an  action  to  recover  for  an  injury  to  a 
pedestrian  who  was  run  into  by  an  automo- 
bile while  crossing  the  street,  it  was  held 
that  slight  negligence  on  the  part  of  the 
plaintiff  could  not  be  said  to  contribute 
or  enter  as  one  of  the  concurrent  proximate 
causes  of  injury  resulting  from  palpable 
and  continuous  negligence  on  the  part  of 
the  defendant,  since  to  hold  slight  negligence 
as  contributory  would  be  to  impose  the  rule 
of  extraordinary  care.  Mosso  v.  E.  H. 
Stanton  Co.  '5  Wash.  220,  —  L.R.A.(N.S.) 
— ,  134  Pac.  941. 

The  rule  of  last  clear  chance  is  grounded 
in  the  doctrine  of  proximate  cause,  and 
like  any  otiier  phase  of  proximate  cause  may 
be  submitted  to  the  jury,  and  it  is  not  error 
to  submit  this  question  to  the  jury  in  an 
action  to  recover  for  an  injury  sustained 
by  a  pedestrian  who  was  struck  by  an  au- 
tomobile, where  the  defendant's  answer  al- 
leged that  the  injury  was  due  to  the  plain- 
tiff's o^'n  negligence,  which  was  denied  by 
the  reply,  and  it  was  alleged  in  the  com- 
plaint that  the  defendant  was  operating  his 
machine  recklessly  and  without  regard  to 
the  safety  of  pedestrians  on  the  highway. 
Ibid.    •  J.  T.  W. 
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OSWALD  MEHLOS,  Appt., 
v. 

CITY  OF  MILWAUKEE  et  al.,  Respto. 

(156  Wis.  591,  146  N.  W.  882.) 

Constitutional    law  •—  licensingr  dance 
halls  ^  validity. 

1.  Requiring  a  license  to  conduct  a  public 
dance  hall  does  not  interfere  with  any  con- 
stitutional right  of  liberty  or  property. 

Municipal   corporation  ^  power   to   li- 
cense dance  hall. 

2.  Power  to  require  a  license  to  conduct 
a  public  dance  hall  is  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  ordinances  for  government  and  good 
order  of  the  city  and  the  suppression  of  vice 
and  prevention  of  crime. 

\ote.  ^  Jlequiring  license  for  dance  hall 
or  place  where  dancing  ia  taught. 

This  note  is  supplementary  to  an  earlier 
note  to  People  ex  rel.  Duryea  v.  Wilber,  27 
L.R.A. (N.S.)    357,  on  this  subject. 

It  has  been  held,  that  an  act  giving 
cities  the  power  to  license  and  regulate 
shows,  circuses,  and  athletic  exhibitions, 
docs  not  authorize  an  ordinance  forbidding 
any  person  or  persons  to  hold  in  any  place 
where  liquors  are  sold  any  ball  or  dance, 
cither  with  or  without  music,  without  first 
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Same  •—  ordinance  ^  res^ulation  of 
dance  hall  —  reasonableness. 

3.  Conditioning  the  granting  of  a  license 
for  a  public  dance  hall  upon  satisfactory 
proof  of  the  place  being  fit  for  such  gatber- 
inss  as  regards  health,  convenience,  and 
safety,  and  making  it  subject  to  cancelation 
for  violation  on  the  premises  of  good  order 
or  good  morals,  and  to  the  duty  of  keeping 
it  in  fit  condition,  of  closing  not  later  than 
3  o'clock  A.  M.,  and  not  allowing  anyone 
under  eighteen  years  of  age  to  attend  and 
participate  in  the  dancing  after  10  o'clock 
p.  M.  unless  accompanied  by  a  parent  or 
guardian,  is  not  unreasonable. 

Constitutional  law  •—  equal  protection 
^  licensing  public  dance  halls. 

4.  An  ordinance  requiring  a  license  to 
conduct  a  public  dance  hall  while  permitting 
other  dances  to  be  conducted  without  license 
does  not  deprive  its  owner  of  the  equal 
protection  of  the  law. 

Municipal  corporation  —  ordinance  — 
validity  —  conferring  power  on 
mayor. 

5.  Arbitrary  power  sufficient  to  render 
the  ordinance'  invalid  is  not  conferred  upon 
the  mayor  with  respect  to  the  granting  or 
refusing  of  a  license  for  a  public  dance 
hall,  where  the  ordinance  fixes  the  standard 
of  fitness  for  the  place  where  it  is  to  be 
conducted,  and  requires  the  mayor  to  act 
upon  the  report  of  four  city  ofiicials  as  to 
whether  or  not  the  standard  has  been  met. 

Same  —  permitting  police  to  stop  dance. 

6.  An  ordinance  for  the  regulation  of 
public  dance  halls  is  not  invalid  because 
it  confers  power  upon  a  police  officer  to 
stop  a  dance  if  any  provision  of  the  ordi- 
nance is  violated,  an  indecent  act  is  com- 
mitted, or  any  disorder  of  a  gross,  violent, 
or  vulgar  character  exists. 

(April  9,   1914.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Milwaukee  County 
dissolving  a  temporary  injunction  restrain- 
ing the  enforcement  of  an  ordinance  for  the 
regulation  of  public  dance  halls.    Affirmed. 

The  ordinance  sought  to  be  restrained  is 
as  follows: 
"Section   1.  The  term,   'public   dance'   or 


'public  l^all,'  as  used  in  this  ordinance,  ahsH 
be  taken  to  mean  any  dance  or  ball  to 
which  admission  can  be  had  by  payment  of 
a  fee  or  by  the  purchase,  possession,  or  pro- 
entation  of  a  ticket  or  token  in  whidi  t 
charge  is  made  for  caring  for  clothing  or 
other  property,  or  any  other  dance  to  which 
the  public  generally  may  gain  adminioi 
with  or  without  pa3rment  of  a  fee.  The 
term,  'public  dance  hall/  as  used  heran, 
shall  be  taken  to  mean  any  room,  place, 
or  space  in  which  a  public  dance  or  pnbhc 
ball  may  be  held,  or  hall  or  academy  in 
which  classes  in  dancing  are  held  and  ia- 
struction  in  dancing  given  for  hire. 

"Sec.  2.  It  shall  be  unlawful  to  hold  any 
public  dance  or  public  ball,  or  to  hold  daseei 
in  dancing,  within  the  limits  of  the  city  of 
Milwaukee,  until  the  dance  hall  in  which 
the  same  may  be  held  shall  first  have  been 
duly  licensed  for  such  purpose.  The  ap- 
plication for  such  license  shall  be  granted 
in  the  same  manner  as  providing  for  the 
issuing  of  licenses  under  chapter  27  of  the 
Greneral  Ordinances  of  the  city  of  Mil- 
waukee. 

"Each  license  granted  hereunder  shall  ex- 
pire on  the  1st  day  of  July  of  each  year, 
and  the  license  shall  be  posted  in  a  con- 
spicuous place  within  the  hall  in  which  the 
dance  is  held. 

'The  annual  license  fee  shall  be  five  (5.i 
dollars.  This  ordinance  shall  be  printed  in 
full  upon  each  license  issued,  and  each 
license  shall,  by  its  terms,  be  made  subject 
to  revocation,  as  hereinafter  provided. 

"Sec.  3.  No  license  for  a  public  dance  h.^i 
shall  be  issued  until  it  shall  be  found  that 
such  hall  complies  with  and  conforms  to  ill 
ordinances,  health  and  fire  regulations  of 
the  city;  that  it  is  properly  ventilated  and 
supplied  with  efficient  toilet  conveniences, 
and  is  a  safe  and  proper  place  for  the  par- 
pose  for  which  it  is  to  be  used. 

"Sec.  4.  The  license  of  any  public  dance 
hall  shall  be  forfeited  or  revoked  by  the 
mayor  for  disorderly  or  immoral  conduct  on 
the  premises,  or  for  the  violation  of  any  of 


obtaining  a  license  for  that  purpose  from 
the  board  of  aldermen.  Loertscher  v. 
Jersey  City,  84  N.  J.  L.  637,  87  Atl.  68. 
The  court  in  this  case,  while  holding  the 
ordinance  not  within  the  power  of  the  city 
as  laid  down  in  the  statute,  freely  admitted 
the  advisability  of  licensing  and  regulating 
places  where  liquors  are  sold,  and  of  super- 
vising dances  held  therein. 

In  People  ex  rel.  Ritter  v.  Wallace,  160 
App.  Div.  787,  145  N.  Y.  Supp.  1041,  under 
the  law  drawn  to  meet  the  constitutional 
objections  sustained  to  the  law  under  con- 
sideration in  the  Wilber  Case,  supra,  it 
was  held  that  the  licensing  authority  may 
revoke  or  forfeit  a  license  on  the  ground 
of  noncompliance  with  that  law,  even  though 
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no  conviction  has  been  had  for  such  noncom- 
pliance. 

An  ordinance  declaring  that  any  person 
who  shall  publicly  perform  or  cause  to  be 
performed,  in  any  place  whatever,  for  tnv 
price,  gain,  or  reward,  any  dancing  or  feats 
of  uncommon  dexterity  and  agility  of  thi* 
body,  and  any  person  having  possession  or 
care  of  any  building  who  shall  permit  any 
performance  of  any  kind  in  such  building, 
without  first  having  obtained  a  license  for 
that  purpose,  shall  be  liable  to  a  fine  for 
every  offense,  was  held  in  Elizabeth  t. 
Lvtton,  83  N.  J.  L.  371,  85  Atl.  341,  toap 
ply  to  an  individual  performer  (a  dancer  ra 
that  case)  who  may  be  hired  to  help  make 
up  an  exhibition.  W.  VV.  A. 
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the  rules,  regulations,  ordinances,  and  laws 
governing  or  applying  to  public  dance 
balls  or  public  dances.  If  at  any  time  the 
license  of  a  public  dance  hall  shall  be  for- 
feited or  revoked,  at  least  six  months  shall 
elapse  before  another  license  or  permit  shall 
be  given  for  dancing  on  the  same  premises. 

"Sec.  5.  Every  licensed  owner  of  a  dance 
hall  shall,  immediately  upon  application  be- 
ing received  by  him  from  any  person,  club, 
or  society  to  lease  or  rent  his  hall  for  the 
purpose  of  holding  a  public  dance  or  ball 
therein,  report  to  the  mayor  of  the  city  of 
Milwaukee  the  name  and  address  of  such 
person,  club,  or  society,  and  the  date  when 
such  public  dance  or  ball  is  proposed  to  be 
held.  The  mayor  shall  at  once  make,  or 
cause  to  be  made,  an  investigation  for  the 
purpose  of  determining  whether  such  dance 
or  ball  shall  be  held.  If  the  mayor  shall 
determine  that  the  proposed  dance  or  ball 
ought  not  to  be  held,  he  shall,  within  five 
(5)  days  after  receipt  of  the  aforesaid  no- 
tice of  application  for  lease  or  rental,  notify 
the  licensed  owner  of  such  dance  hall,  in 
writing,  that  the  proposed  public  dance  or 
ball  shall  not  be  held  therein,  and  the 
licensed  owner  of  such  dance  hall  shall 
thereupon  refuse  to  permit  such  public 
dance  or  ball  to  be  held  in  such  hall.  Fail- 
ure on  the  part  of  the  licensed  owner  of 
such  hall  to  comply  with  the  provisions  of 
this  section  shall  be  sufficient  cause  for  the 
revocation  of  the  license  of  such  licensed 
owner. 

'*Sec.  6.  All  public  dance  halls  shall  be 
kept  at  all  times  in  a  clean,  healthful,  and 
sanitary  condition,  and  all  stairways  and 
outer  passages,  and  all  rooms  connected 
with  a  dance  hall,  shall  be  kept  open  and 
well  lighted.  The  chief  of  police,  a  captain, 
a  lieutenant,  or  a  sergeant  of  police,  shall 
have  the  power,  and  it  shall  be  their  duty, 
to  cause  the  place,  hall,  or  room  where  any 
dance  or  ball  is  held  or  given  to  be  vacated 
whenever  any  provision  of  any  ordinance 
with  regard  to  public  dances  and  public 
balls  is  being  violated,  or  whenever  any 
indecent  act  shall  be  committed,  or  when 
any  disorder  of  a  gross,  violent,  or  vulgar 
character  shall  take  place. 

''Sec.  7.  It  shall  be  unlawful  after  10 
o'clock  p.  M.  to  permit  any  person  to  attend 
or  take  part  in  any  public  dance  who  has 
not  reached  the  age  of  eighteen  (18)  years, 
unless  such  person  be  in  company  with  a 
parent  or  natural  guardian.  It  shall  be 
unlawful  for  any  person  to  represent  him- 
self or  herself  to  have  reached  the  age  of 
eighteen  years  in  order  to  obtain  admission 
to  a  public  dance  hall,  or  to  be  permitted 
to  remain  therein  when  such  person  in  fact 
is  under  eighteen  years  of  age,  and  it  shall 
also  be  unlawful  for  any  person  to  represent 
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himself  or  herself  to  be  a  parent  or  natural 
guardian  of  any  person,  in  order  that  such 
person  may  obtain  admission  to  a  public 
dance  hall,  or  shall  be  permitted  to  remain 
therein  when  the  party  making  the  repre- 
sentation is  not  in  fact  either  a  parent  or 
natural  guardian  of  the  other  person. 

"Sec.  8.  The  mayor  shall  refer  all  appli- 
cations for  dance-hall  licenses  to  the  chief 
of  police,  who  shall  investigate,  or  cause 
to  be  investigated,  each  application  to  de- 
termine whether  the  dance  hall  sought  to 
be  licensed  complies  with  the  regulations, 
ordinances,  and  laws  applicable  thereto^  and 
in  the  making  of  such  investigation  the 
chief  of  police  shall,  when  desired,  have  the 
assistance  of  the  building  inspector,  the 
commissioner  of  health,  and  the  chief  of 
the  fire  department.  The  chief  of  police 
shall  furnish  to  the  mayor  in  writing  the 
information  derived  from  such  investigation, 
accompanied  by  a  recommendation  as  to 
whether  a  license  should  be  granted  or  re- 
fused. No  license  shall  be  renewed  except 
after  inspection  of  the  premises  as  provided 
herein. 

"Sec.  9.  All  public  dances  shall  be  dis- 
continued and  all  public  dance  halls  shall 
be  closed  on  or  before  the  hour  of  3  o'clock 

"Sec.  10.  Any  person,  persons,  society, 
club,  or  corporation  who  shall  violate  the 
provisions  of  this  ordinance  shall,  upon  con- 
viction thereof,  be  fined  not  less  than 
twenty-five  ($25)  dollars,  and  the  cost  of 
prosecution,  and  not  more  than  one  hun- 
dred ($100)  dollars  and  the  cost  of  prose- 
cution for  each  and  every  offense,  and  on 
default  of  payment  thereof  shall  be  im- 
prisoned in  the  House  of  Correction,  Mil- 
waukee county  for  a  period  of  not  exceed- 
ing ninety   (90)   days." 

Mr.  Horace  B.  Walmsley,  with  Messrs. 
Rubin  &  Zabel,  for  appellant: 

The  ordinance  is  null  and  void. 

State  ex  rel.  Kennedy  v.  McGarry,  21 
Wis.  498;  Edson  v.  Hayden,  20  Wis.  684; 
21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  1012,  1014; 
Chain  Belt  Co.  v.  Milwaukee,  151  Wis.  190, 
42  L.R.A.(N.S.)  899,  138  N.  W.  621;  State 
ex  rel.  Garrabad  v.  Dering,  84  Wis.  685, 
19  L.R.A.  858,  36  Am.  St.  Rep.  948,  54  N. 
W.  1104;  Re  Frazee,  63  Mich.  396,  6  Am. 
St.  Rep.  310,  30  N.  W.  72;  State  v.  Whit- 
com,  122  Wis.  110,  99  N.  W.  468,  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064. 

Messrs.  Daniel  W.  Hoan  and  E.  L.  Mc- 
Intjre,  for  respondents: 

The  order  dissolving  the  injunction  was 
proper  if  the  ordinance  is  valid,  for  the 
courts  will  not  restrain  the  enforcement  of 
a  valid  ordmance. 
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Judd  V.  Fox  Lake,  28  Wis.  583;  Sage  ▼. 
Fifield,  68  Wis.  546,  32  N.  W.  629;  Tiede 
V.  Schneidt,  99  Wis.  201,  74  N.  W.  798; 
Harley  y.  Lindcmann,  129  Wis.  514,  8 
L.R.A.(N.S.)  124,  109  N.  W.  670;  C.  Beck 
Co.  V.  Milwaukee,  139  Wis.  340,  131  Am. 
St.  Rep.  1061,  120  N.  W.  293;  Stark  v. 
Backus,  140  Wis.  562,  123  N.  W.  98;  Benz 
V.  Kremer,  142  W'is.  1,  26  L.R.A.(N.S.) 
842,  125  N.  W.  99. 

The  ordinance  cannot  be  declared  invalid 
on  the  ground  either  that  it  is  unreasonable, 
or  that  it  is  against  public  policy. 

Block  V.  Chicago,  239  111.  260,  130  Am. 
St.  Rep.  219,  87  N.  E.  1011;  Peoria  v.  Cal- 
houn, 29  111.  317;  Shea  v.  Muncie,  148  Ind. 
14,  46  N.  E.  138;  A  Coal-Float  v.  Jefferson- 
ville,  112  Ind.  15,  13  N.  E.  115;  2  Dill. 
Mun.  Corp.  5th  ed.  §  600;  McQuillin,  Mun. 
Ord.  §  181;  Borgnis  v.  Falk  Co.  147  Wis. 
327,  37  L.R.A.(N.S.)  849,  133  N.  W.  209, 
3  N.  C.  C.  A.  649. 

The  ordinance  is  valid. 

State  ex  rel.  Elliott  v.  Kelly,  154  Wis. 
482,  143  N.  W.  153;  Com.  v.  Quinn,  164 
Mass.  11,  40  N.  E.  1043;  Pearson  v.  Seattle, 
14  Wash.  438,  44  Pac.  884;  State  ▼.  Keen, 
--  Del.  — ,  82  Atl.  600;  Com.  v.  Bow,  177 
Mass.  347,  58  N.  E.  1017 ;  Downing  v.  Blan- 
chard,  12  Wend.  383;  Webber  v.  Chicago, 
148  111.  313,  36  N.  E.  70;  Kosidowski  v. 
Milwaukee,  152  Wis.  223,  139  N.  W.  187; 
Morrill  v.  State,  38  Wis.  428,  20  Am.  Rep. 
12;  Van  Buren  v.  Downing,  41  Wis.  122; 
Wilcox  y.  Hemming,  58  Wis.  144,  46  Am. 
Rep.  625,  15  N.  W.  435;  Lowe  v.  Conroy, 
120  Wis.  151,  66  L.R.A.  907,  102  Am.  St. 
Rep.  983,  97  N.  W^  942,  1  Ann.  Cas.  341; 
State  ex  rel.  Nowotny  v.  Milwaukee,  140 
WMs.  38,  133  Am.  St.  Rep.  lOCO,  121  N.  W. 
658;  Adams  v.  Milwaukee,  144  Wis.  371, 
43  L.R.A.(N.S.)  1060,  129  N.  W.  518,  af- 
firmed in  228  U.  S.  572,  57  L.  ed.  971,  33 
Sup.  Ct.  Rep.  610;  Maercker  v.  Milwaukee, 
151  Wis.  326,  —  L.R.A.(N.S.)  — ,  139  N. 
W.  199;  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
Boston  &  M.  R.  Co.  v.  York  County,  79 
Me.  386,  10  Atl.  113;  Fifth  Ave.  Coach  Co. 
V.  New  York,  221  U.  S.  467,  55  L.  ed.  815, 
31  Sup.  Ct.  Rep.  709;  Holden  v.  Hardy, 
169  U.  S.  366,  392,  42  L.  ed.  780,  791,  18 
Sup.  Ct.  Rep.  383;  Butchers'  Union  S.  H. 
&  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L.  & 
S.  H.  Co.  Ill  U.  S.  746,  750,  28  L.  ed.  585, 
587,  4  Sup.  Ct.  Rep.  652;  New  York  &  N. 
E.  R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L. 
ed.  269,  14  Sup.  Ct.  Rep.  437;  New  York 
ex  rel.  Lieberman  v.  Van  De  Carr,  199  U. 
S.  552,  50  L.  ed.  305,  26  Sup.  Ct.  Rep.  144; 
Greenberg  v.  Western  Turf  4sso.  148  Cal. 
126,  113  Am.  St.  Rep.  216,  82  Pac.  684,  19 
Am.  Neg.  Rep.  72,  204  U.  S.  359,  51  L. 
ed.  520,  27  Sup.  Ct.  Rep.  384;  Brookville 
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y.  Gagle,  73  Ind.  117 ;  State  y.  Scbaffcr,  95 
Minn.  311,  104  N.  W.  139;  People  ex  rel. 
Cumisky   y.   Brooklyn,    14   App.  Div.  5^ 
632,  43  N.  Y.  Supp.  1088 ;  Walladc  v.  Ke» 
York,  3  Hun,  84;  New  York  y.  Eden  Mosee 
American  Co.  102  N.  Y.  593,  8  N.  E.  40; 
Hayes  v.  Coatesville  Opera-House  Co.  13J 
Pa.  636,  22  Atl.  647;   SUte  v.  Evans,  13) 
Wis.    381,    110   N.   W.   241;    State  ei  rcL 
Kellogg  y.  Currens,  111  Wis.  431,  56  L.IU. 
252,  87  N.  W.  561 ;  Arnold  y.  Schmidt,  15i 
Wis.  55,  143  N.   W.  1055;   C.  Beck  Ca  t. 
Milwaukee,  139  Wis.  340,  131  Am.  St  Bep. 
1061,  120  N.  W.  293;    Rochester  v.  W^t 
164  N.  Y.  510,  53  L.R.A.  548,  79  Am:  S: 
Rep.  659,  58  N.  £.  673;  Pearson  v.  Se&ttk. 
14  Wash.  438,  44  Pac.  884;  State  v.  Schoa- 
hausen,  37  La.  Ann.  42;  Wilson  v.  Eureka 
City,  173  U.  S.  32,  43  L.  ed.  603,  19  Snp. 
Ct.  Rep.  317;  Gundling  y.  Chicago,  177  U. 
S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633: 
Jacobson  y.  Massachusetts,  197  U.  8. 11,  4' 
L.  ed.  643,  25  Sup.  Ct.  Rep.  35S,  3  Aeil 
Cas.  765;   Davis  v.  Massachusetts,  167  U. 
S.  43,  42  L.  ed.  71,  17  Sup.  Ct  Rep.  731; 
Decorah    v.   Dunstan    Bros.   38   Iowa,  ^; 
Wiggins  y.  Chicago,  68  111.  37S;  Child  t. 
Bemus,  17  R.  I.  230,  12  L.RA.  57,  21  AtL 
539;   St.  Louis  v.  Meyrose  Lamp  Mfg.  Co. 
139  Mo.  560,  61  Am.  St  Rep.  474,  41  S.  W. 
244;  St.  Louis  v.  Weitzel,  130  Ma  600,  21 
S.   W.   1045;    Com.  y.   Kinsley,  133  Mu& 
578;  MuUer  v.  Buncombe  County,  89  K.  C. 
171;   McQuiflin,  Mun.  Ord.  §  420;  Waldo 
V.  Christman,  72  Misc.  349,  130  N.  Y.  Supp. 
260;  Re  Flaherty,  105  CaL  558,  27  LRJL 
529,  38  Pac.  981;   State  y.  Barringer,  i:0 
N.   C.   525,  ♦  14   S.   E.   781 ;   People  ex  rdL 
Worth  V.  Grant,  12  N.  Y.  Supp.  879,  126 
N.  Y.  473,  27  N.  E.  964;   Ex  parte  Kjia, 
7  Ohio  L.  J.  50,  8  Ohio  Dee.  Reprint,  299; 
Stedman's  Appeal,  14  Phila.  376. 

Marshall,  J.,  delivered  the  opinion  of  th« 
court: 

These  are  the  basic  propositions  to  bf 
considered:  Is  the  maintenance  of  public 
dance  halls  a  proper  subjecjb  for  police  r«^ 
lation?  Does  the  city  of  Milwaukee  pos- 
sess authority  in  respect  to  such  matter! 
Are  the  means  adopted  legitimate? 

The  general  nature  of  the  police  power  bis 
been  too  often  defined  to  leave  room  far 
anything  further  to  be  said  of  a  sthcth 
original  nature.  This  court  dealt,  general- 
ly, with  the  matter  in  the  following  and 
other  cases:  State  ex  rel.  Adams  v.  Burdje, 
95  Wis.  390,  37  L.R.A.  157,  60  Am,  St  Rep. 
123,  70  N.  W.  347;  State  ex  rel.  Winkler 
V.  Benzenberg,  101  Wis.  172,  175,  76  X.  VT. 
345;  State  ex  rel.  Milwaukee  Medical  Col- 
lege V.  Chittenden,  127  Wis.  468,  519.  I'K 
N.  W.  500;  State  v.  Redmon,  134  Wis.  SS. 
14    L.R.A.(N.S.)    229,    126    Am.    St,   Rep 
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1003,  114  N.  W.  137,  15  Ann.  Cas.  408; 
Bonnett  v.  Vallier,  136  Wis.  193,  17  L.R.A. 
(N.S.)  486,  128  Am.  St.  Rep.  1061,  116 
N.    W.    885. 

IS^ot^rithstanding  mere  reiteration  is  un- 
necessary and  attempts  to  improve  on  what 
has  gone  before  seem  futile,  we  do  well  to 
follo\7  that  wise  constitutional  admonition: 
"The  blessings  of  a  free  government  can 
only  be  maintained  by  a  firm  adherence  to 
justice,  moderation,  temperance,  frugality, 
and  virtue,  and  by  frequent  recurrence  to 
fundamental  principles."  Const,  art.  I, 
§  22- 

Tbat    is  more  than   a   mere   admonition 
voicing  in  another  way  the  thought  often 
expressed  as  "eternal  vigilance  is  the  price 
of  liberty."    It  is  a  declaration  giving  em- 
phasis to  the  declared  purpose  of  the  funda- 
mental law  as  involving  restraint  of  any- 
thing in  legislation  invading  inherent  rights, 
— that  freedom  for  which  we  are  "thankful 
to  Almighty  God"  and  for  the  conservation 
of  which  and  security  of  "the  blessings"  for 
which   "governments  are  instituted  among 
men,    deriving  their  just  powers   from  the 
consent  of  the  governed."    It  points  to  the 
very  vitals  of  the  fundamental  law,  and  pic- 
tographs   its   spirit,   making   it  visible   to, 
and  its  beneficence  appreciable  by,  the  com- 
monest understandings. 

It  were  better,  perhaps,  to  speak  of  ex- 
ercisable police  power  in  the  collective 
sense, — as  that  broad  conception  involved 
in  the  expression:  It  is  the  sovereign  au- 
thority exercisable  directly,  where  not  ex- 
pressly or  inferential  ly  prohibited,  and 
otherwise,  where  not  so  prohibited,  to  pass 
laws  regulating,  reasonably,  all  those  things 
which  appertain  to  the  public  welfare. 

Things  may  be  within  the  police  power,  in 
the  general  sense,  and  not  in  the  legal 
sense,  because  expressly  prohibited.  Many 
things  fall  within  such  general  sense  which 
do  not  within  the  legal  sense,  because  im- 
pliedly prohibited.  The  heresy  which  once 
had  some  believers,  that  it  is  a  power  above 
fundamental  restraints,  has  been  so  com- 
pletely exposed  as  to  only  now  exist  as  a 
matter  of  history,  which  more  excites  our 
curiosity  as  to  its  origin  and  how  the  idea 
could  have  originated,  in  the  light  of  any 
worth-while  appreciation  of  our  constitu- 
tional liberty,  than  challenges  attention  to 
any  reason  for  a  legitimate  basis  therefor. 
True,  it  is  a  great  power.  Without  it  the 
purpose  of  civil  government  could  not  be 
attained.  It  has  more  to  do  with  the  well- 
being  of  society  than  any  other  power. 
Properly  exercised,  it  is  a  crowning  benefi- 
cence. Improperly  exercised  it  would  make 
of  sovereign  will  a  destructive  despot,  su- 
perseding and  rendering  innocuous  some  of 
the  most  cherished  principles  of  constitu- 
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tional  freedom.  So  it  is  said  in  State  v. 
Redmon,  134  Wis.  89,  14  L.R.A.(N.S.)  229, 
126  Am.  St.  Rep.  1003,  114  N.  W.  137,  15 
Ann.  Cas.  408:  "It  may  be  extended  dis- 
astrously, or  restrained  and  administered 
beneficially,  according  as  the  judiciary  shall 
perform  its  constitutional  functions.  Con- 
fined within  its  legitimate  field  of  reasonable 
regulation  it  is  essential  ...  to  the 
full  accomplishment  of  the  purposes  of  civil 
government." 

Too  much  significance  cannot  be  given  to 
the  word  "reasonable"  in  considering  the 
scope  of  the  police  power  in  a  constitutional 
sense.  It  took  much  time,  notwithstanding 
clear  declatations,  over  and  over  again,  on 
the  subject  here  and  by  the  Federal  Supreme 
and  other  courts  (Lawton  v.  Steele,  152  U. 
S.  133,  137,  38  L.  ed.  385,  388,  14  Sup.  Ct. 
Rep.  499;  Plessy  v.  Ferguson,  163  U.  S.  537, 
41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138;  Ride- 
out  V.  Knox,  148  Mass.  368,  2  L.R.A.  81,  12 
Am.  St.  Rep.  560,  19  N.  E.  390,  and  Ely 
V.  Niagara  County,  36  N.  Y.  297),  for 
courts  and  text  writers,  in  general,  to  ap- 
preciate that  the  final  evidentiary  test  of 
the  legitimacy  of  a  police  regulation  is 
whether  it  is  reasonable  under  all  the  cir- 
cumstances. No  court  has  been  more  em- 
phatic on  the  subject  than  this.  State  v. 
Redmon,  supra;  State  ex  rel.  Milwaukee  v. 
Milwaukee  Electric  R.  &  Light  Co.  144  Wis. 
386,  397,  140  Am.  St.  Rep.  1025,  129  N.  W. 
623;  State  ex  rel.  Adams  v.  Burdge,  95 
Wis.  390,  37  L.R.A.  167,  60  Am.  St.  Rep. 
123,  70  N.  W.  347;  Bonnett  v.  Vallier,  136 
Wis.  193,  17  L.R.A.(N.S.)  486,  128  Am.  St. 
Rep.  1061,  116  N.  W.  885.  In  the  latter 
case  the  court  deduced  the  following  from 
the  many  authorities  in  this  and  other 
courts : 

"A  police  regulation  must  not  extend  be- 
yond that  reasonable  interference  which 
tends  to  preserve  and  promote  enjoyment, 
generally,  of  those  'unalienable  rights'  with 
which  'all  men  are  endowed'  and  to  secure 
which  'governments  are  instituted  among 
men.'  .  .  .  When  it  goes  beyond  the 
scope  indicated  and  enters  unto  the  domin- 
ion of  the  destructive,  it  is  illegitimate  and 
offends  against  some  constitutional  re- 
straints,  express   or   implied." 

There  must  be  reasonable  ground  for  the 
police  interference,  and  also  the  means 
adopted  must  be  reasonable  for  the  accom- 
plishment of  the  purpose  in  view.  So,  in 
all  cases  where  the  interference  affects 
property  and  goes  beyond  what  is  a  reason- 
able interference  with  private  rights,  it 
offends  against  the  general  equality  clauses 
of  the  Constitution,  it  offends  against  the 
spirit  of  the  whole  instrument,  it  offends 
against  the  provision  against  taking 
property  without   due  process  of  law   and 
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againat  taking  property  for  public  use  with- 
out first  rendering  just  compensation 
therefor.  So,  every  police  regulation  must 
answer  for  its  legitimacy  at  tlic  bar  of  rea- 
Bonablenesa. 

Some  confusion  at  one  time  existed  on 
the  subject  discussed  here,  because  of  ex- 
pressions of  judges  as  to  a  law  or  ordi- 
nance being  void  for  unreasonableness.  No 
provision  could  be  pointed  to,  in  state  or 
national  Constitution,  limiting  legislative 
authority  on  that  ground. 

As  a  rule,  fundamental  limitations  of 
regulations  under  the  police  power  are 
found  in  the  spirit  of  the  Constitution,  not 
in  its  letter;  but  they  are  just  as  efficient 
as  if  expressed  in  the  clearest  language. 
As  said  before,  the  existence  of  the  power 
itself  is  presumed  from  very  necessity 
therefor,  to  the  end  that  the  functions  of 
government  by,  of,  and  for  the  people  may 
be  efficiently  exercised,  but  in  the  very  rea- 
son for  its  existence  is  seen  the  respect  due 
to  its  limitations.  The  same  circumstances 
which  imply  the  one  imply  the  other. 
There  we  see  the  dignity  of  the  term  "rea- 
sonable," which  has  sometimes  been  omitted 
in  describing  the  police  power  under  our 
constitutional  system. 

The  confusion  was  created  by  failure  to 
appreciate  that,  by  the  use  of  such  term, 
the  characteristic  of  moans  was  referred  to, 
instead  of  the  effect,  while  the  latter  is  the 
real  mischief  which  infracts  the  constitu- 
tional restraints. 

That  is  to  say,  the  legislative  effort  at 
regulation,  within  the  police  power,  is  not 
subject  to  condemnation,  strictly  speaking, 
because  unreasonable,  but  because  it  im- 
pairs or  destroys  some  inherent  right,  in- 
stead of  conserving  it.  In  respect  to  in- 
herent rights,  all  which  conserves  is  reason- 
able; that  wliich  impairs  or  destroys  is  un- 
reasonable. So,  when  it  is  said  that  an 
act  of  the  legislature  is  unconstitutional 
because  unreasonable,  the  idea  involved  is 
that  the  interference  with  some  inherent 
right  is  so  great  as  to  destructively  affect 
it  and  so  violates  its  guaranteed  inviola- 
bility. Thus  the  conception  that  regulation, 
within  the  constitutional  scope  of  the  police 
power,  makes  efficient,  constitutional  guar- 
anties, instead  of  impairing  or  destroying 
them,  while  outside  such  scope  the  contrary 
is  true.  State  ex  rel.  Runge  v.  Anderson, 
100  Wis.  523,  633,  534,  42  L.R.A.  239,  76 
N.  W.  482. 

Now,  given  a  proper  subject  for  police 
regulation, — it  being  understood  that 
whether  a  given  matter  is  such  is  wholly  a 
judicial  question,  there  is  yet  the  field  of 
appropriateness  of  means.  Naturally,  as 
the  power  is  inherent  in  our  system,  of 
necessity,  there  must  be  some  reasonable ' 
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basis  for  legislative  activity  in  respect  to 
the  matter  dealt  with,  else  the  subject  is 
outside  the  scope  of  legislative  interfer- 
ence. However,  given  a  subject  in  resjwei 
to  which  there  is  some  reasonable  nec^&itr 
for  regulation,  fair  doubt  in  respect  tberetc 
being  resolved  in  favor  of  the  affirmative,  Ic 
case  of  the  legislature  having  so  determin^'ii. 
the  degree  of  exigency  is  a  matter  whoil;. 
for  its  cognizance. 

What  is  said  as  regards  legitimacy  of  sub- 
jects for  exercise  of  the  police  power  ma.\ 
be  repeated  as  to  appropriateness  of  meaiii^ 
while  given  the  two  elements, — legitimacy 
of  subject  and  appropriateness  of  means, — 
the  degree  of  interference  within  the  bound- 
aries of  reason  is  for  the  legislature  to  de- 
cide, there  being  left  in  the  end  the  judicial 
power  to  determine  whether  the  interfer- 
ence goes  so  far  as  to  violate  some  guaran- 
teed right, — regulate  it  so  severely  as  to 
materially  impair  it,  reasonable  doubts  be- 
ing resolved  in  favor  of  legislative  discre- 
tion. 

With  the  elementary  principles  stated,  in 
evidence,  we  may  quickly  reach   the   xital 
question   upon   this   appeal.     Public    meet- 
ings and  meeting  places  which   are   liable 
to    be    characterized   by    disorderly    condi- 
tions, or  lead  to  breaches  of  the  peace,  or 
promote  immorality,  have,  universally »  been 
considered  proper  subjects  for  police  regu- 
lation.    Public  dances  and  dance  halls  fall 
within  the  latter  class.    While,  if  conduct- 
ed in  a  proper  manner  such  a  hall  and  its 
use   may   afford   opportunity    for    innocenc 
amusement,  in  the  absence  of  any  regula- 
tion, it  tends  to  breed  disorder,  indolence, 
intemperance,  inunorality,  and  to  otherwise 
lower  the  standard  of  people  in  the  social 
state.      Such    places,    conducted    for    gain, 
open,  in  general,  to  all  who  come  in  suit- 
able order  to  be  received,  no  other  condi- 
tion  being   exacted    except    the    prescribed 
entertainment  fee,  are  so  liable  to  be  centers 
of  disturbance  and   character   lowering  or 
destruction,  that  they  have  been  subjected 
to  pretty  severe  regulation  by  statute  and 
city    ordinances,    to    preserve    the    p<»sible 
benefits    of    such    amusement    places,    and 
prevent    the    possible    or    probable    abuses. 
They  have  been  so  regulated  in  Massachu- 
setts by  statute  for  many  years.     A  viola- 
tion of  the  law  there  is  punishable  much 
more  severely  than  by  the  ordinance  in  ques- 
tion.    Power    is    vested    in    administrative 
officers   to  determine  the  terms  of  the  li- 
cense  and    the   terms   and   manner   of  its 
revocation.     Neither    legislative    power    is 
contemplated  in  the  issuance  of  the  license 
nor    judicial    power    in    the    revocation,— 
only   the   discretion   of   the   administrative 
officer,  subject,  of  course,  to  answer  in  ju- 
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dicial     remedies   for   any   clearly   unreason- 
able  or    arbitrary  action. 

X>oe8  tlie  city  of  Milwaukee  possess  au- 
tYiority  to  legislate  respecting  the  particu- 
lar subject?  It  is  conceded  that,  unless  it 
was  ^ven  such  authority  in  its  charter,  it 
does  not   possess  it. 

*  Tnie,  as  claimed,  the  power  in  question  is 

only  eonf  errable  by  language  showing  such 

purpose      with    reasonable    clearness.     The 

greneral    principle  in  that  regard,  stated  in 

Cbaiu  Belt  Co.  v.  Milwaukee,  151  Wis.  188, 

192,    193,    42  L.R.A.(N.S.)    899,  138  N.  W. 

621,   is   bere  reaffirmed.    But  that  does  not 

mean  tbat  such  a  power  can  be  given  only 

expressly     and    unmistakably.    If    general 

terms,    in  the  general  welfare  clause,  show 

a    reasonably  clear  purpose  to  clothe  the 

municipality  with  such  power, — reasonable 

clearness  being  satisfied  by  a  grant  in  clear 

terms    covering  a  broad  subject, — then  the 

detailed    subjects,  within  the  entirety,  are 

proper  matters  to  be  dealt  with. 

As  said  in  State  ex  rel.  Elliott  y.  Kelly, 
154   Wis.   482,  143  N.  W.  153,  the  general 
welfare^  feature  of  the  city  charter  of  the 
city  of  Milwaukee  is  very  broad.     It  evinces 
a  legislative  purpose  to  accord  the  munici- 
pality   the  usual  powers  granted  to  cities 
of  the  kind.    There  is  no  rule  requiring  such 
a  grant  to  be  strictly  construed  so  as  to 
minimize  its  effect,  rather  the  rule  is  that 
it  ahould  be  construed,  if  construction  be 
permissible  and  is  needed,  liberally  to  carry 
out  the  legislative  purpose.    Such  purpose 
being    plain,   reasonable   doubts   as   to   the 
meaning  of  language  used  to  effect  it  should 
be  resolved  in  favor  of  the  end  the  legisla- 
ture clearly  had  in  view. 

Section  3,  chap.  4,  Charter  of  Milwaukee, 
page  54   (Compiled  1905),  shows  a  grant  of 
discretionary  power  to  the  common  council 
to  pass  ordinances  "for  the  government  and 
good  order  of  the  city    .     .     .    for  the  sup- 
pression of  vice,  for  the  prevention  of  crime 
.     .     .     as  they  shall  deem  expedient,  and 
to  declare  and  impose  penalties  and  to  en- 
force the  same.    .    ..    ."    The  term,  for  the 
"government  and  good  order"  of  the  city, 
by  itself,  is  amply  broad  enough  to  cover 
the  regulation  of  public  places  of  amuse- 
ment such  as  dance  halls.     It  is  very  com- 
prehensive  as   used   in   city    charters.     It 
covers  the  entire  scope  of  reasonable  police 
regulations  to  conserve  the  peace,  the  health, 
the  safety,  and  the  morals  of  the  communi- 
ty, as  will  be  seen  by  reference  to  1  Dillon 
on  Municipal  Corporations,  4th  ed.  §§  392- 
408,  and  notes.     This  court  has  so  viewed 
its  scope.     Ellinwood  v.  Reedsburg,  91  Wis. 
131,  64  N.  W.  885. 

Thus  far  we  have  found  that  the  par- 
ticular subject  is  a  legitimate  field  for  regu- 
lation under  the  police  power,  and  that 
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authority  in  that  regard  was  plainly  con- 
ferred upon  the  city  of  Milwaukee.  We 
have  now  to  see  whether  the  means  and  ex- 
tent of  interference  go  beyond  reasonable 
boundaries  of  conservation  of  the  right  to 
use  property  and  to  indulge  in  the  amuse- 
ments incident  to  public  dances. 

The  plan  of  regulation  is  the  usual  one 
and  the  one  contemplated  by  the  charter. 
Its  general  feature  is  the  creation  of  a  dis- 
ability to  use  a  hall  for  public  dances  ex- 
cept upon  condition  of  a  permit  being  first 
obtained  therefor,  based  on  a  satisfactory 
proof  of  the  place  being  fit  for  such  gather- 
ings as  regards  health,  convenience,  and 
safety;  such  permit  to  be  subject  to  cancel- 
ation in  case  of  violation  on  the  premises  of 
good  order  or  good  morals,  or  of  any  mu- 
nicipal regulation  of  such  places,  and  sub- 
ject to  a  duty  to  obtain  public  approval  in 
advance  of  such  intended  use,  to  keep  the 
hall  and  its  accessories,  in  a  fit  condition 
for  such  gatherings,  and  not  to  permit  the 
use  of  the  hall  on  any  day  later  than  3 
o'clock  A.  M.  nor  after  10  o'clock  P.  if.,  to 
allow  anyone  to  attend  and  participate  in 
dancing  who  shall  not  have  reached  the  age 
of  eighteen  years,  unless  accompanied  by  a 
parent  or  natural  guardian,  and  to  prevent, 
during  any  use  of  the  premises  for  a  public 
dance,  any  gross  behavior  of  a  disorderly, 
violent,  or  vulgar  character.  Those  detail 
features  are  common  in  such  ordinances, 
and  have  never  been  held  to  be,  and,  from 
an  original  standpoint,  certainly  are  not, 
unreasonable.  They  seem  mild  rather  than 
harsh.  The  penalties  for  violation,  as  re- 
gards the  proprietor  at  least,  are  not  im- 
moderate. 

So  it  seems  that  if  there  is  anything  un- 
reasonable in  the  ordinance  it  must  be  in 
matter  of  details  of  a  strictly  administra- 
tive character. 

We  may  well  observe,  in  passing,  that 
the  suggestion  is  made  that  the  ordinance 
violates  some  of  the  equality  guaranties  of 
the  Federal  Constitution.  There  is  no 
Federal  guaranty  which  exempts  citizens  of 
the  United  States  from  reasonable  police 
regulations  as  regards  person  and  property 
(State  ex  rel.  Kellogg  v.  Currens,  111  Wis. 
431,  56  L.R.A.  252,  87  N.  W.  561),  or  which 
prevents  legitimate  classification  for  the 
purpose  of  police  regulation.  In  case  of 
such  classification  and  the  regulation  effect- 
ing all  members  of  the  class  alike,  there  is 
no  violation  of  any  equality  clause  of  na- 
tional or  state  Constitution.  These  princi- 
ples are  so  well  understood  that  it  would  be 
a  waste  of  energy  to  discuss  them.  As  the 
classification  in  this  case — halls  used  for 
public  dances — obviously  satisfies  all  es- 
sentials on  the  subject  of  legitimacy,  and, 
just  as  obviously,  the  restraints  of  the  ordi- 
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nance  bear  equally  upon  all  members  of  the 
class,  we  need  not  spend  much  time  with 
this  branch  of  the  case,  which  is  argued  at 
some  length  in  the  brief  of  counsel  for  ap- 
pellant. 

The  fact  that  many  of  the  things  which 
the  ordinance  was  designed  to  guard  against 
may  occur  as  well  at  a  dance  where  patrons 
attend  by  invitation,  and  that  dances  may 
be  held  at  places  and  under  conditions 
quite  similar  to  those  of  such  public  dances 
as  are  within  the  ordinance,  is  not  fatal 
to  the  classification.  It  is  generally  the 
case  that  a  classification  cannot  be  made  so 
as  to  make  a  definite  line  within  which  may 
be  seen  all  the  dangers  to  be  guarded 
against  and  without  which  there  are  no 
such  dangers.  The  best  that  can  be  done  is 
to  keep  within  the  clearly  reasonable  and 
practicable.  That  is  accomplished  where 
there  are  such  general  characteristics  of  the 
members  of  the  class  as  to  reasonably  call 
for  special  legislative  treatment.  That 
may  be  true,  generally,  and  yet,  some  of 
such  characteristics  sometimes  be  found  to 
exist  outside  of  the  boundaries  of  the 
class.  Exactness  in  division  is  impossible 
and  never  looked  for  in  applying  the  legal 
test.  All  that  is  required  is  that  there 
must  be,  in  general,  some  reasonable  basis 
on  general  lines  for  the  division,  all  rea- 
sonable doubts  to  be  resolved  in  favor  tliere- 
of.  There  ends  the  judicial  and  commences 
the  legislative  function,  each  being  domi- 
nant in  its  particular  field.  State  ex  rel. 
Kellogg  V.  Currens,  supra*.  State  ex  rel. 
Risch  v.  Policemen's  Pension  Fund,  321 
Wis.  44,  98  N.  W.  954;  State  v.  Whitcom, 
122  Wis.  110,  99  N.  W.  468;  Bingham  v. 
Milwaukee  County,  327  Wis.  344,  106  N. 
W.  1071;  State  v.  Evans,  130  Wis.  385, 
110  N.  W.  241. 

We  are  unable  to  perceive  why  the  princi- 
ple declared  and  applied  in  those  cases  does 
not  answer  counsel's  contention  at  this 
point.  The  authorities  cited  to  support  the 
theory  of  illegitimate  classification  do  not 
seem  to  fit  the  situation  in  hand.  So  far 
as  we  are  advised,  public  dance  halls  have 
commonly  been  put  in  a  class  for  the  pur- 
pose of  regulation,  and  it  has  never  been 
condemned. 

On  the  subject  of  whether  the  administra- 
tive features  of  the  ordinance  are  undulv 

■I 

severe,  the  main  objection  raised  is  in  that 
the  power  is  lodged  in  the  mayor  to  refuse 
to  issue  a  license  and  without  assigning 
any  reason  therefor;  and  without  there  be- 
ing any  standard  fixed  for  him  to  go  by  nor 
anv  method  for  a  review.  The  idea  seems 
to  be  that  this  makes  the  owner  of  a  hall 
which  he  desires  to  devote,  in  whole  or  in 
part,  to  use  for  public  dances,  subject  to  the 
arbitrary  will  of  the  mayor. 
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Counsel  misconceive  the  nature  of  the 
ordinance  and  the  nature  of  the  maroT'i 
administrative  duties.  The  ordinance,  very 
distinctly,  fixes  a  standard  of  fitness,  so 
far  as  practicable,  without  danger  of  un- 
due harshness.  From  the  very  nature  of 
the  case,  minor  details  had  to  be  made  mat- 
ter of  administration  by  appropriate  o^- 
cials.  The  place  is  required  to  conform  to 
all  ordinances,  health  and  fire  regulations, 
to  be  properly  ventilated  and  supplied  with 
sufficient  toilet  conveniences,  and  to  be  a 
safe  and  proper  place  for  the  purposes  for 
which  it  is  used.  Why  does  that  not  Bet 
up  a  quite  definite  reasonable  standard? 
Before  granting  a  license  the  mayor  is  re- 
quired to  refer  the  application  therefore  to 
the  chief  of  police  for  an  investigation,  and 
report  as  to  whether  the  place  satisfies  all 
the  calls  of  the  ordinance.  The  investigator 
is  required  to  call  to  hia  assistance  three 
ofiScials  of  the  city,  viz.,  the  building  in- 
spector, commissioner  of  health,  and  the 
chief  of  the  fire  department.  After  investi- 
gation with  the  help  of  such  three  expert 
assistants,  the  investigat-or  is  required  to 
make  a  report  in  writing  to  the  mayor, 
accompanied  by  his  opinion  as  to  whether 
the  application  should  be  granted  or  re- 
fused. That  report  the  mayor  is  required  to 
consider  and  pass  judgment  upon  in  com- 
ing to  a  conclusion. 

In  view  of  the  foregoing,  what  foandatioo 
is  there  for  the  claim  that  the  ordinance 
clothes  the  mayor  with  arbitrary  power  ia 
the  matter  of  passing  upon  an  applicatioa 
for  a  license,  affording  him  opportunity, 
irremediably,  to  act  upon  his  personal 
prejudice  or  mere  caprice  or  some  unworthy 
motive?  It  provides  for  a  most  careful,  im- 
partial, intelligent  investigation  by  four 
city  oflicials  of  high  station,  and  cont^-m- 
plates  that  the  mayor  will  honestly  apply 
his  judgment  to  the  result.  If  he  should  re- 
fuse a  license  without  doing  so  in  the  par- 
ticular mtinner  suggested,  or  refuse,  under 
such  circumstances  as  to  clearly  indicate 
the  existence  of  some  improper  motive  there- 
for, judicial  remedies  would  be  found  ample 
to  redress  the  wrong. 

Power  of  a  municipality  to  confer  ad- 
ministrative authority  on  the  mayor,  as  io 
the  ordinance  in  question,  was  upheld  in 
Milwaukee  v.  Ruplinger,  165  Wis-  391,  145 
N.  W.  42.  What  was  there  said  need  sot 
be  repeated.  We  are  unable  to  discover 
anything  in  the  Eubank  Case,  226  U.  S. 
137,  57  L.  ed.  156,  42  L.RJi..(K.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  upon  which  appellast'i 
counsel  rely,  out  of  harmony  with  this. 

W^hen  it  comes  to  the  method  ordained 
for  revoking  a  license,  though  the  power  ii 
lodged  in  the  mayor,  the  grounds  of  reroca- 
tion  are  clearly  specified,  and,  just  as  clear- 
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]y,  bj  implicationi  it  is  provided  that  the 
mayor  shall  proceed  in  the  performance  of 
his  duties  as  a  quasi  judiciaf  tribunal. 

There  are  several  other  details  of  the 
scheme  of  regulation,  particularly,  in  re- 
spect to  administrative  features,  which  are 
urged  should  be  looked  upon  as  fatal,  but 
we  do  not  recognize  any  not  the  same  or 
similar  to  those  common  to  such  police 
regulation  and,  generally,  approved  without 
even  criticism.  The  authority  of  a  police 
oHiccr  to  put  an  end  to  a  public  dance  uptm 
the  event  of  any  provision  of  the  ordinance 
being  violated,  or  any  indecent  act  being 
committed,  or  any  disorder  of  a  gross,  vio- 
lent, or  vulgar  character,  is,  we  apprehend, 
common. 

Complaint  is  made  of  conferring  discre- 
tionary power  upon  the  officials  to  act  with- 
out any  opportunity  for  any  sort  of  a  hear- 
ing. There  is  nothing  novel  about  that,  nor 
undue  restraint  upon  liberty  or  property  in- 
volved in  it.  It  is  a  reasonably  necessary 
provision  for  the  preservation  of  good  or- 
der. It  would  be  utterly  useless  to  attempt 
to  suppress  such  acts  as  that  feature  of  the 
ordinance  is  designed  to  reach,  if  before  ac- 
tion bome  sort  of  a  judicial  hearing  were 
required.  It  must  be  remembered  that  the 
police  power,  as  before  indicated,  is  ground- 
ed on  necessity.  The  basic  reason  for  it 
renders  details  of  dealing  with  a  particular 
subject  legitimate  which  are  reasonable  un- 
der all  the  circumstances,  and  are  not  ex- 
pressly prohibited. 

It  is  a  mistake  to  suppose  that  a  govern- 
ment by  law  contemplates  law  to  protect 
one  in  libertv  to  do  whatever  he  sees  fit  and 
do  it  as  he  bces  fit.  When  we  say,  ours  is 
a  government  by  law,  and  not  by  men,  we 
mean  that  ours  is  a  government  based  on 
rights  with  laws  to  preserve  and  conserve 
those  rights,  and  men  to  administer  those 
laws.  There  must  be  the  human  element  or 
there  could  be  no  administration.  Without 
administration,  law  would  have  no  vitality. 
Without  law  to  preserve  and  conserve 
riirhts,  vitalize  by  proper  administration, 
there  would  be  no  rights,  and  the  very 
purpose  for  which  govcrumcnti  are  founded 
would  fail  of  eUectuation. 

Otlier  features  of  the  ordinance  to  which 
our  attention  is  called  are  as  wanting  in 
merit  as  those  which  have  been  discussed. 
'J'hey  will  be  passed  Y^ith  the  assurance 
that  they  have  been  considered  with  full  ap- 
preciation of  the  nature  of  police  regula- 
tions and  their  limitations;  that  the  verj' 
existence  of  the  power  lies  in  the  necessity 
for  personal  and  property  rights  to  be 
fenced  about,  to  some  extent,  in  order  to 
be  possessed  beneficially, — really  promote 
life  and  happiness, — and  that  freedom,  un- 
der our  constitutional  system,  means  liberty 
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to  enjoy  that  which  is  inherent  under  such 
restraints  as  to  repress  that  which  is  detri- 
mental to  a  worth-while  social  state  in  order 
to  conserve  that  which  promotes  and  is 
necessary  to  it.  Thus  small  limitations 
upon  liberty  of  individual  action  are  re- 
quired,— are  absolutely  essential  in  order 
that  rights,  in  the  aggregate,  may  be  pos- 
sessed efficiently.  The  constitutional  guar- 
anty of  their  possession  constitutionally 
commands  such  exercise  of*  the  police  power 
as  is  essential  to  preservation  and  conser- 
vation thereof.  The  degree  of  such  exercise 
rests  in  legislative  wisdom  up  to  the  point 
where  it  would  be  obviously  operated  to  de- 
stroy instead  of  conserve.  There  comes  in 
the  constitutional  bar.  There  is  the  re- 
spect which  all  men  owe  to  it  and  for  which 
all  ought  to  bow  to  it.  The  lesson  which 
needs  most  to  be  learned  is  that  liberty, 
under  a  popular  government,  contemplates 
many  restraints,  that  such  restraints  are 
necessary  to  civil  society,  and  that  all  must 
yield  to  them  and  appreciate  that,  within 
the  limitations  mentioned,  in  legislative 
wisdom  rests  the  particular  degree  of  re- 
straint. 

No  more  need  be  said  in  this  case.  It  is 
presented  with  confidence  and  good  faith, 
yet  has  no  special  merit.  We  have  not  found 
it  necessary  or  advisable  to  discuss  the 
many  authorities  cited  to  our  attention.  It 
is  easy  to  accumulate  eloquent  passages 
from  legal  opinions  as  regards  sacredness  of 
individual  liberty.  That  could  not  well  be 
too  much  exalted.  Yet  sometimes  in  pic- 
turing its  significance  respecting  some  par- 
ticular condition,  language  is  used  which,  if 
not  restrained  to  such  or  similar  conditions, 
would  give  rise  to  a  very  mischievous  idea 
of  what  liberty,  in  a  worth-while  social 
state,  means.  When  understood,  the  cita- 
tions will  not  support  anything  out  of  har- 
mony with  what  is  said  in  this  opinion. 
If  it  were  otherwise,  it  would  not  change 
the  result,  because  that  rests  on  principles 
which  cannot  be  changed  by  any  concrete 
situation  to  which  they  may  have  been  ap- 
plied or  any  mode  of  expression  in  apply- 
ing them. 

The  order  is  affirmed. 


MINNESOTA  SUPREME  COURT. 

CHARLKS  MATTHIAS,  Appt., 

V. 

MINNEAPOLIS,  ST.  PAUL,  &  SAULT 
STE.  MARIE  RAILWAY  COMPANY, 
Respt. 

(125  Minn.  224,  148  N.  W.  363.) 

Nuisance  ^  operation  of  railroad. 

1.  The    smoke,     noise,    and    disturbance 

Head  notes  by  Holt,  J. 
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which  ordinarily   attend  the  proper  opera-  . 
lion  of  a  railroad  at  and  between  stations  1 
should  not  be  held  a  private  nuisance  to  ad- 
jacent property  affected  thereby. 

Same  —  railroad  yards. 

2.  But  as  to  such  incidental  railway 
facilities  as  shops,  roundhouses,  and  switch 
yards,  of  the  cnaracter  here  involved,  the 
location  and  operation  of  which  is  not  de- 
termined by  public  convenience  or  necessity, 
the  railrosul  is  liable,  if  thereby  a  nuisance 
is  imposed  upon  an  adjacent  landow^ner, 
even  though  the  location  of  the  facility  be 
proper  and  the  operation  thereof  duly  care- 
ful. 

Same  —  damage  to  property. 

3.  If  the  ordinary  careful  location  and 
operation  of  such  railroad  facility  as  the 
one  here  in  question  creates  a  private  nuis- 
ance upon  adjacent  property,  such  property 
is  thereby  damaged  within  the  purview  of 
the  Constitution  entitling  the  owner  to  com- 
pensation. 

Trial  ^  question  for  Jury. 

4.  Under  the  evidence,  the  question 
whether  the  operation  of  defendant's  switch 
yard  imposed  a  private  nuisance  upon  plain- 
iiff  was  for  the  jury, 

(March  20,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  Coun- 
ty dismissing  his  action  brought  to  recover 
damages  for  the  diminution  in  the  value  of 
his  premises  by  the  operation  of  defend- 
ant's switch  yard  and  for  permanent  in- 
jury to  his  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  Peterson  and  Adolphc 
C.  Peterson,  for  appellant: 

The  conditions  as  they  are  alleged  and 
shown  by  plaintiff  within  the  city  of  Min- 
neapolis constitute  a  nuisance  per  se, 

Joyce,  Nuisances,  18;  State  v.  Chicago, 
M.  &  St.  P.  R.  Co.  114  Minn.  122,  33 
L.R.A.(N.S.)  494,  330  N.  W.  548,  Ann.  Cas. 
1912B,  3030;  St.  Paul  v.  Haugbro,  93  Minn. 
02,  60  L.R.A.  441,  100  Am.  St.  Rep.  427, 
100  N.  W.  470,  2  Ann.  Cas.  580. 

There  is  no  real  reason  why  that  which 
this  court  has  held  to  be  a  nuisance  per  se, 
and  which  admittedly  substantially  inter- 
feres with  plaintiff's  "reasonable  and  com- 
fortable enjoyment  and  use"  of  his  prop- 
erty, should  not  be  held  to  be,  merely  be- 
cause a  railroad  company  may  be  responsi- 
ble, such  a  damage  as  entitles  the  property 

Note.  —  As  to  liability  of  railroad  for 
creating  a  nuisance,  see  notes  to  Missouri, 
K.  &  T.  R.  Co.  V.  Mott,  70  L.R.A.  679; 
Louisville  &  N.  Terminal  Co.  v.  Lellyett, 
1  L.R.A.(N.S.)  49;  and  Terrell  v.  Chesa- 
peake &  0.  R.  Co.  32  L.R.A.(N.lg.)  371.  See 
also  later  case,  State  v.  Erie  R.  Co.  46 
L.R.A.  (N.S.)  117,  and  references  in  foot- 
note. 
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owner  to  compensation  under  the 
Constitution. 

Vanderburgh    ▼.    Minneapolis,  93   Kian. 
83,  100  N.  W.  6G8 ;  Baltimore  &  P.  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  T 
L.  ed.  739,  2  Sup.  Ct  Rep.  719;  PennEvI- 
vania  R,   Co.  v.  Miller,  132  U.  S.  75.  'j3 
L.  ed.  267,  10  Sup.  Ct.  Rep.  34;  Tonnucad 
v.  Norfolk  R.  &  Light  Co.  105  Va.  2i  4 
L.R.A.(N.S.)   87,  115  Am,  St.  Rep.  842,  H 
S.  E.  970,  8  Ann.  Cas.  562;   Lonisrilk  i 
N.  Terminal  Co.  v.  Jacobs,  109  Tenn.  7-* 
61  L.RA.  192,  72  S.  W.  957;  Rainey  v.  Kr. 
River,  T.  &  S.  R.  Co.  99  Tex.  276,  3  LJ^\ 
(N.S.)  690,  122  Am.  St.  Rep.  622,  S9  S.  W. 
768,    90   S.    W.    1096,    13  Ann.  Cas.  5^«., 
Booth  v.  Rome,  W.  &  O.  Terminal  R.  {.  . 
140  N.  Y.  272,  24  L.R.A.  105,  37  Am.  St. 
Rep.  652,  35  N.  E.  592 ;  Alabama  k  V.  R. 
Co.  V.  King,  93  Miss.  379,  22  LJLA.(^^. 
603,  47  So.  857;  Tidewater  R.  Co.  v.  Shia 
zer,  107  Va.  502,  17  L.R.A.(X.S.)  lOol  ;.• 
S.  E.  407 ;  Omaha  &  N.  P.  R.  Co.  v.  Jiu 
ecek,  30  Neb.  276,  27  Am.  St.  Rep.  3W,  4':. 
N.  W.  478 ;  Gainesville,  H.  &  W.  R.  Co.  » 
Hall,  78   Tex.   169,   9   L.R.A.  298,  22  Ae. 
St.  Rep.  42,  14  S.  W.  259;  Reardon  v.  >*c 
Francisco,   06  Cal.  492,  66  Am.  Rep.  I<'  . 
6  Pac.  326 ;  Louisville  R  Co.  ▼.  Foster.  1-  ^ 
Ky.    743,    60   L.R.A.    814,   57   S.  W.  4v 
Garvey  v.  Long  island   R.  Co.  159  X.  ^. 
328,  70  Am.  St.  Rep.  550,  54  N.  E.  57,  •'. 
Am.  Neg.  Rep.  338;  Pumpclly  v.  Green  la} 
&  M.  Canal  Co.   33   Wall.   166,  20  L  e 
557 ;  Cogswell  v.  New  York,  N.  H.  k  H.  R. 
Co.  103  N.  y.  15,  57  Am.  Rep,  701,  8  X.  L 
537;   Chicago  G.  W.  R.  Co.  v.  First  M.  L 
Church,  50  LJI.A.  488,  42  C.  C.  A,  17S.  1  J 
Fed.  85;    Beseman  v.  Pennsylvania  R.  Ca 
50  N.  J.  L.  235,  13  AtL  164;'  Hudson  Ri^er 
Teleph.  Co.  v.  Watervliet  Tump,  k  R.  C  •. 
135  N.  Y.  393,  17  L.R.A.  674,  31  Am.  St. 
Rep.  838,  32  N.  E.  148. 

Mr.  Alfred  H.  Bright,  with  Mr.  Joha 
li.  B^dall,  for  respondent: 

Defendant  is  not  liable  to  the  plaintiff  u 
for  a  nuisance,  because  it  has  constrUv*tt«' 
and  is  operating  its  tracks  in  the  lora*  > 
in   question    in    a    reasonable   and   carr:: 
manner  and  without  negligence. 

Carroll  v.  Wisconsin  C.  R.  Co.  40  Mir?. 
168,  41  N.  W.  661;  Romer  v.  St.  Panl  Cit; 
R.  Co.  75  Minn.  211,  74  Am.  St.  Rep.  4.V».:: 
N.  W.  825;  Hruska  v.  Minneapolis  &  St  I 
R.  Co.  107  Minn.  98,  119  N.  W.  491;  C>ur;fc 
of  Jesus  Christ,  L.  D.  S.  v.  Or^on  Shrrt 
Line  R.  Co.  36  UUh,  2.38,  23  L.RJLjN.*^ 
860^  140  Am.  St.  Rep.  819,  103  Pac.  243. 
Georgia  R.  &  Bkg.  Co.  v.  Maddox,  116  Gi. 
64,  42  S.  E.  315;  Beseman  y.  PennsyKtiui 
R.  Co.  60  N.  J.  L.  235,  13  AtL  164;  PesE- 
sylvania  R.  Co.  v.  Lippincott,  116  Pt.  471 
2  Am.  St.  Rep.  618,  9  AtL  871;  PennsTl- 
vania  R.  Co.  v.  Marchant,  119  Pa,  541. 4 


MAT'iHlAS  V.  MlN^KAJt^OLiS,  ST.  1*.  &  S.  STfi.  M.  K.  CO. 


1019 


Am.  St-  Kep.  659,  13  Atl.  690;  Wunderlich 
V.  Pennsylvania  R.  Co.  223  Pa.  114,  72  Atl. 
247  ;  Dolan  v.  Chicago,  M.  &  St.  P.  R.  Co. 
118  Wis.  362,  95  K.  W.  385;  2  Elliott, 
Railroads,  3d  ed,  §  1057. 

The  amendment  to  the  Constitution  in 
1S96  wB.a  not  intended  to  change  the  rule 
in  respect  to  what  constitutes  a  nuisance 
in   tbis   state. 

Diekerman  v.  Duluth,  88  Minn.  288,  92 
N.  W\  1119;  Romer  v.  St.  Paul  City  R.  Co. 
75  :Minn.  211,  74  Am.  St.  Rep.  455,  77  N. 
\V.  825;  Walther  v.  Chicago  &  W.  1.  R. 
Co.  215  111.  456,  74  N.  E.  461. 

Hole,  J.,  delivered  the  opinion  of  the 
court : 

For   more  than  twenty-five  years  defend- 
ant has  owned  a  66-foot  right  of  way  near 
what  is  now  the  northerly  limits  of  the  city 
of  Minneapolis.    Upon  this  right  of  way  is 
located  its  main   line  of  railway   running 
west.      It   crosses   Queen   Avenue   North,   a 
street  running  north  and  south,  at  Forty- 
seventh  Avenue  North.    Proceeding  westerly 
it  angles  north* about  15  degrees.    Prior  to 
1909  the  land  north  of  the  railroad  between 
Humboldt  and  Thomas  avenues,  the  former 
being  nine  blocks  east  and  the  latter  three 
blocks  west  of  Queen  avenue,  had  been  plat- 
ted.    South  of  the  right  of  way  the  land  is 
also  to  a  large  extent  platted  into  city  lots. 
Very  few  lots  were  ever  built  upon.     In- 
deed,   the    general    appearance    along    the 
right  of  way,  in  the  neighborhood  described, 
\a   that  of  a  farming   or  truck  gardening 
district.      In    1909    plaintiff    bought   three 
lots    fronting  west  on   Queen   avenue;    the 
northerly    boundary   of    these    lots    is    the 
southerly  boundary  of  defendant's  right  of 
way.     Soon  after  the  purchase,  he  built  a 
small  house  thereon,  which  has  since  been 
his   home.     A  barn   has  been  erected   and 
some  other  improvements  have  been  made 
on  the  lots.     It  appears  that  recently  de- 
fendant  acquired   by   purchase   a   strip   of 
land  several  hundred  feet  in  width  imme- 
diately north  of  its  right  of  way,  and  ex- 
tending   from    Humboldt    avenue    westerly 
over  a  mile.    Thereafter,  in  March,  1912,  it 
secured  from  the  city  council  of  Minneapo- 
lis the  vacation  of  all  streets  in  the  platted 
portions  of  this  strip.     The  object  of  de- 
fendant  was  to  locate  a   switch  yard   for 
handling,  principally,  grain  shipments  from 
the   West.     The  yard   was   constructed   in 
the  summer  of  1912,  and  consists  of  six  or 
seven  tracks  north  of  and  parallel  with  the 
original   main   track   and  as   close  thereto 
and  to  each  other  as  they  well  may  be  for 
safe  operation.    These  tracks  constitute  the 
receiving   yard.     Some   200   feet   north   of 
these  and  parallel  are  some  seven  or  eight 
tracks,    termed    the    "classification    yard." 
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All  these  tracks  have  suitable  switches, 
leads,  and  passing  tracks  connecting  with 
each  other  and  the  main  track.  The  lead 
track  approaching  the  classification  yard 
from  the  west  is  up  grade  imtil  it  reaches 
the  hump,  a  point  about  600  feet  northerly 
from  plaintifi's  dwelling.  From  thence  east 
it  is  down  grade,  so  that  cars  shunted  over 
the  hump  will  of  their  own  motion  run 
down  into  the  classification  yard.  As 
freight  trains  come  in  from  the  West,  the 
cars  are  placed  in  the  receiving  yard;  and 
then  in  the  evening  a  switch  engine  with 
crew  comes  and  pulls  a  string  of  cars  west  of 
the  switch  for  the  lead  to  the  classification 
yard,  backs  them  up  the  lead  to  jthe  hump, 
uncouples,  and  kicks  or  shunts  them  in  on 
the  proper  track,  to  be  thereafter  taken  to 
the  difi'erent  elevators  or  places  of  destina- 
tion. This  work  generally  lasts  until  morn- 
ing. Thus  moving  cars  during  the  stillness 
of  the  hours  of  night  creates  a  great  deal 
of  unusual  noise  and  disturbance.  The  cars 
shunted  down  grade  slam  into  cars  pre- 
viously set  out  upon  the  tracks,  slack  runs 
in  and  out  with  a  loud  clatter  as  trains  are 
started  and  stopped,  and  the  exhaust  of  the 
locomotive  becomes  at  times  very  penetrat- 
ing. It  is  plain  that  the  noise  is  a  serious 
disturbance  of  the  rest  and  comfort  of 
plaintiff,  who  lives  so  close  to  the  tracks. 
Plaintiff  sues  to  recover  damages  for  de- 
preciation of  the  rental  value  of  his  prop- 
erty by  the  operation  of  this  yard  up  to  the 
commencement  of  the  action,  and  for  per- 
manent injury,  on  the  ground  that  the  yard 
is  a  private  nuisance  to  him.  He  does  not 
contend  that  the  impairment  of  the  use, 
enjoyment,  and  value  of  his  property  might 
be  avoided  or  lessened  by  the  exercise  of 
proper  care  in  operating  the  switch  yard. 
In  addition  to  the  disturbing  noises  inci- 
dent to  the  operation  of  the  yard,  plaintiff 
claims  that  more  soot,  smoke,  and  cinders 
are  cast  upon  his  premises  than  was  the 
case  before  the  yard  was  established.  When 
plaintiff  rested,  the  action  was  dismissed  on 
defendant's  motion.  Plaintiff  excepted  to 
the  ruling  and  appeals  from  the  judgment. 
Before  the  adoption  of  the  constitutional 
amendment  providing  that  compensation 
must  be  paid  for  damaging  or  destroying 
private  property  for  public  use,  as  well  as 
for  taking  the  same,  it  was  established  by 
three  decisions  of  this  court  that  no  action 
lies  against  a  railroad  company  for  dam- 
ages unavoidably  resulting  to  near-by  prop- 
erty from  the  noises,  smoke,  or  jarring  in- 
cident to  a  proper  operation  of  its  railroad 
upon  lands  in  which  the  person  inconven- 
ienced has  no  interest.  Rochette  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  32  Minn.  201,  20 
N.  W.  140;  Adams  v.  Chicago,  B.  &  N.  R. 
Co.  39  Minn.  286,  1  L.R.A.  493,  12  Am.  St. 
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Rep.  644,  39  N.  W.  029;  Carroll  v.  Wiscon- 
sin C.  K.  Co.  40  Minn.  108,  41  X.  VV.  601. 
In  the  last-mentioned  case  Cliief  Justice 
Gillillan  states:  "Railroads  are  a  public 
necessity.  They  are  always  constructed 
and  operatV^d  under  authority  of  law.  They 
bring  to  the  public  great  benelits;  to  some 
persons  more,  to  other  persons  less.  The 
operating  them  in  the  most  skilful  and 
careful  manner  causes  to  the  public  neces- 
sary incidental  inconveniences,  such  as 
noise,  smoke,  cinders,  vibrations  of  tlie 
ground,  interference  with  travel  at  the 
crossings  of  roads  and  streets,  and  the  like. 
One  person  may  suffer  more  from  these 
than  another.  .  .  .  But  the  diilerence  is 
only  in  degree,  not  in  kind.  Such  incon- 
veniences are  common  to  the  public  at 
large.  If  each  person  had  a  right  of  action 
because  of  such  inconveniences,  it  would  go 
far  to  render  the  operating  of  railroads 
practically  impossible."  With  the  excep- 
tion of  the  courts  of  Nebraska,  we  believe 
the  above  rule  has  been  applied  in  the  face 
of  constitutional  provisions  similar  to  the 
one  we  now  have,  so  far  as  the  operation 
of  a  railroad  at  and  between  stations  is 
concerned.  Ileusons,  more  or  less  cogent, 
may  be  suggested  for  tlie  rule.  Public  ne- 
cessity seems  to  require  a  network  of  rail- 
roads penetrating  everywhere,  and,  if  every 
disturbance  and  inconvenience  arising  from 
the  lawful  and  careful  operation  would  give 
rise  to  a  cause  of  action,  it  would  disas- 
trously affect  the  cost  and  efficiency  of 
transportation.  Furthermore,  along  the 
route  of  the  railroad  the  annoyance  to 
near-by  property  owners  from  noise,  smoke, 
and  cinders,  even  on  lines  of  extensive 
traffic,  is  intermittent  and  of  short  dura- 
tion. A  moment  or  two  and  the  disturb- 
ance is  over;  the  atmosphere  is  pure.  Con- 
sidering the  public  importance  of  railroads, 
occasional  and  passing  annoyances  from 
their  operation  should  be  borne  in  silence 
by  the  individual  subjected  thereto.  To  be 
sure,  at  stations  and  terminals  the  disturb- 
ance is  more  incessant  and  of  longer  dura- 
tion, but  it  mav  also  be  said  that  the  owner 
of  property  adjacent  thereto  has  also  the 
benefit  of  sharing  in  the  advance  in  values 
which  so  often  attend  the  location  of  dejiots 
and  railroad  terminals  and  trackage.  The 
greater  inconvenience  is  likely  to  be  offset 
by  greater  advantages.  Usually  population 
centers  around  railroad  stations  and  ter- 
minal yards,  and  in  such  neighborhoods 
more  or  less  smoke,  dust,  and  distracting 
noises  are  prevalent.  Factories,  shops,  and 
mills  find  locations  near  and  create  the 
same  discomforts  in  some  degree.  A  per- 
son building  a  home  on  a  city  lot  has  no 
assurance  that  the  adjoining  lot  owner  may 
not  erect  a  factory  or  warehouse  which 
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may  sadly  interfere  with  the  eiijoyni€n: 
and  value  of  the  home.  The  laur  does  net 
redress  every  inconvenience  or  d.istiirts^cc 
to  which  an  owner  or  occupant  maj  be  put 
by  a  neighbor's  use  of  his  property,  iiic 
location,  the  degree  of  annoyance,  its  dura- 
tion, and  the  time  of  its  oociUTence,  are 
all  matters  which  bear  upon  the  question 
of  whether  the  law  affords  a  remedy  fcr 
the  damage  suffered. 

It  is  not  necessary  to  pursue  this  subject 
further,  for  plaintiff  concedes  the  soundnf::?? 
of  the  rule  generally  adopted  that  disturb- 
ance, smoke,  dust,  and  cinders  from  tho 
ordinary  operations  of  trains  upon  a  rail- 
road's right  of  way,  which  reach  adjacent 
properties,  causing  discomfort  and  damuc- 
to  the  owners  or  occupants  thereof,  do  nu: 
give  rise  to  a  cause  of  action.  But  be  in- 
sists that  a  different  rule  applies  to  b^cj 
facilities  in  railroading,  as  shops,  rouDu- 
houses,  and  switch  yards,  so  that,  when  a 
railroad  company  selects  such  a  place  for 
these  that  the  operation  thereof  creates  a 
private  nuisance  to  owners  gf  near-by  prop- 
erty, a  cause  of  action  arises  in  every  ca5« 
where  a  like  injury  inflicted  by  a  private 
person  would  be  actionable. 

Courts  have  distinguished  between  the  lo- 
cation and  operation  of  a  railroad  between 
and  at  stations,  and  the  location  and  opera- 
tion of  such  incidental  but  necessary  equip- 
ments as  railroad  shops,  roundhouses,  and 
switch  yards  like  the  one  here  in  question. 
These    latter   do   not   serve    the    public   di- 
rectly.    Their  location  and  operation  is  of 
no  public  concern  except  as  indirectly  af- 
fecting the  transportation  problem.     In  se- 
lecting a  place  for  these,  the  railroad  acts  as 
an  individual  attending  to  his  private  busi- 
ness, and  must  be  responsible  as  such  for 
injuries   to   the   property   rights   of    others 
flowing  from  such  selection  and  subsequent 
operation.     In  other  wxrds,  in  the  location 
and  operation  of  these  incidental  transpor- 
tation facilities,  the  railroad  company  has 
a  free  hand,  and  may  not  shield  itself  from 
responsibility  for  damage  to  others  behind 
any  rule  of  public  necessity  or  authoriza- 
tion by  law.     It  is  different  from   freight 
houses  and  yards  for  receiving  and  deliver- 
ing  carload    shipments.      Public    necessity, 
and  sometimes  statutes,  demand  that  such 
be    located    for    public    convenience.      We 
therefore  do  not  think  decisions  like  Atchi- 
son, T.   &  S.   F.  R.   Co.  V.  Armstrong,  TI 
Kan.  366,  1  L.R.A.(N.S.)   113,  114  Am.  St 
Rep.  474,  80  Pac.  978;  Georgia  R.  &  Bkg. 
Co.  V.  Maddox,  116  Ga.  64,  42  S.  E.  315: 
Taylor  v.  Seaboard  Air  Line  R.  Co.  145  X. 
C.  400,  122  Am.  St.  Rep.  455,  59  S.  E.  129; 
Beseman  v.  Pennsylvania  R.   Co.  50  N.  J. 
L.  235,  13  Atl.  164,— which  state  the  broad 
doctrine  that  no  redress  is  given  to  a  pri- 
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vate  person  who  suffers  from  the  conse- 
quences of  an  act  authorized  by  law^  are 
controlling  here^  even  if  sound. 

The  location  of  this  switch  yard  must  be 
conceded  proper  in  the  sense  that  none  other 
could  well  have  been  found  where  less  peo- 
ple would  be  affected  by  its  operation.    But 
that   does    not,   in   our   opinion,   determine 
plaintiff's  right  to  complain  of  injuries  spe- 
cial  to   him.     In  Romer  v.  St.   Paul  City 
R.  Co.  75  Minn.  211,  74  Am.  St.  Rep.  455, 
77  N.  VV.  825,  Chief  Justice  Start  thus  al- 
ludes to  a  well-established  rule,  that  "what 
is  authorized  to  be  done  by  law  cannot  be 
a  public  nuisance,  yet  it  may  be  a  private 
nuisance  as  to  individuals  who  are  specially 
injured   thereby."     Did   plaintiff   show   in- 
juries  special  to  himself?    We  have  already 
stated  that  the  testimony  tended  to  show 
that   during   the  nighttime   the  noise   and 
disturbance    from    the    operation    of    the 
switch   yard  were   so   loud,   incessant,   and 
distracting  as  to  rob  plaintiff  and  his  fam- 
ily of  sleep  and  rest;   also,  that  large  vol- 
umes   of    smoke,    cinders,    and    dust    were 
thrown  upon  his  property,  and  thereby  its 
use   and   value   almost  destroyed.     Section 
8085,  Gen.    Stat.   1913,   reads:      "Anything 
which  is  injurious  to  health,  or  indecent  or 
offensive   to  the  senses,  or  an  obstruction 
to  the  free  use  of  property,     ...     is  a 
nuisance.      An   action   may  be   brought  by 
any  person   whose  property   is   injuriously 
affected  or  whose  personal  enjoyment  is  les- 
sened by  the  nuisance,  and  by  the  judgment 
the  nuisance  may  be  enjoined  or  abated,  as 
well  as*  damages  recovered."     In  Wood  on 
Nuisances,   3d  ed.   §   611,  it  is  said:      "It 
is  now  well  settled  that  noise  alone,  un- 
accompanied with   smoke,  noxious  vapors, 
or  noisome  smells,  may  create  a  nuisance, 
and  be  the  subject  of  an  action  at  law  for 
damages."     And  in  §  505  it  is  stated  that 
"smoke  alone  may  constitute  a  nuisance." 
See  also  §§  495  and  497,  to  the  effect  that 
everyone  has  the  right  to  have  air  diffused 
over  his  premises  in  its  natural  state,  free 
from   artificial    impurities   imparted    by    a 
neighbor;  and  that  the  property  owner  has 
the  right  to  recover  damages,  not  only  for 
injuries  affecting  the  corpus  of  his  estate, 
but  also  for  such  as  impair  unreasonably 
the  enjoyment  and  use  thereof.     Lewis  on 
Eminent  Domain,  §  237,  pertinently  asks: 
"What  valid  distinction   can   be  made   be- 
tween discharging  smoke  or  noxious  gases 
into  the  atmosphere,  which  find  their  way 
hito  the  air  of  the  adjoining  lot  and  cause 
a  nuisance,  and  the  discharge  of  water  or 
noxious  liquids  which  flow  upon  adjoining 
property  or  percolate  through  its  soil  so  as 
to  create  a  nuisance  upon  the  land?     The 
operation  of  machinery   may   communicate 
vibrations   to   the   air   which    make   life   s^ 
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burden  .  to  those  in  the  neighborhood  by 
reason  of  the  noise  so  produced,  and  at  the 
same  time  may  communicate  vibrations  to 
the  land  which  crack  the  walls  and  shake 
down  the  plaster  of  the  houses  in  which 
they  live.  How  can  a  distinction  be  made 
between  the  two  when  both  kinds  of  injury 
go  to  the  extent  of  materially  impairing 
the  use  and  enjoyment  of  the  property?" 
In  Chicago,  M.  &,  St.  P.  R.  Co.  v.  Drake, 
148  111.  220,  35  N.  E.  760,  the  court  said 
it  was  not  prepared  to  coincide  with  the 
view  that  noise  and  disturbance  from  rail- 
way yards  were  damnum  absque  injuria. 
A  case  more  frequently  cited  than  any 
other  on  the  proposition  here  involved  is 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2 
Sup.  Ct.  Rep.  719,  which  was  an  action 
against  the  railroad  company  for  damages 
on  account  of  the  erection  and  operation  of 
a  shop  and  roundhouse  so  near  the  church 
that  its  use  by  the  plaintiff  congr^ation 
was  seriously  impaired  from  the  smoke, 
noise,  and  steam  emitted  from  the  compa- 
ny's plant.  There  was  a  recovery.  The 
court,  af^r  stating  that  the  liability  of 
the  railroad  company  for  the  annoyance 
and  discomfort  caused  is  the  same  as  that 
of  individuals  for  similar  wrongs,  and  that 
it  was  no  defense  to  say  that  the  shop  and 
roundhouse  were  skilfully  constructed  and 
were  necessary  for  the  maintenance  of  the 
road  authorized  to  run  through  the  city, 
proceeds:  ''Grants  of  privileges  or  powers 
to  corporate  bodies,  like  those  in  question, 
confer  no  license  to  use  them  in  disregard 
of  the  private  rights  of  others,  and  with 
immunity  for  their  invasion.  ...  It 
admits,  indeed,  of  grave  doubt  whether  Con- 
gress could  authorize  the  company  to  oc- 
cupy and  use  any  premises  within  the  city 
limits,  in  a  way  which  would  subject  others 
to  physical  discomfort  and  annoyance  in  the 
quiet  use  and  enjoyment  of  their  property, 
and  at  the  same  time  exempt  the  company 
from  the  liability  to  suit  for  damages  or 
compensation,  to  which  individuals  acting 
without  such  authority  would  be  subject 
under  like  circumstances."  In  the  opinion 
is  the  suggestion  that  the  company  might 
have  selected  another  location  where  the 
injury  to  adjoining  property  would  not 
have  been  so  great.  But  it  is  not,  there- 
fore, to  be  inferred  that  if  the  railroad 
company,  instead  of  locating  its  roundhouse 
and  repair  shop  adjacent  to  this  large 
church  edifice  of  an  influential  congregation 
in  the  heart  of  the  city,  had  placed  them 
up  against  the  humble  house  of  worship  of 
a  religious  organization  forced  by  stress  of 
circumstances  to  seek  a  cheap  location  in 
the  outskirts  of  Washington,  compensation 
would  have  ^e^  ^enie^  for  similar  annoy- 
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ance  to  the  use  and  enjoyment  of  their 
church  property.  While  suitable  location 
has  a  bearing  on  the  question,  it  is  not 
controlling.  To  properties  in  the  heart  of 
a  city,  dust,  sinoke,  and  distracting  noises 
are  appurtenant,  so  to  speak,  and  therefore 
they  cannot  be  injured  by  like  matters 
from  the  operation  of  a  railroad  to  the 
same  extent  that  properties  in  the  sparsely 
occupied  and  quiet  suburbs  are. 

And  as  sustaining  the  view  herein  before 
expressed  that  railroad  shops,  roundhouses, 
and  switch  yards  like  the  one  in  question 
here  stand  on  a  dififerent  footing  from 
tracks  between  stations,  passing  tracks, 
depots,  freight  houses,  and  yards  for  re- 
ceiving and  delivering  shipments,  in  respect 
to  their  location  and  operation  being  a  pri- 
vate injury  or  nuisance  which  the  law  will 
redress,  may  be  cited:  Cogswell  v.  New 
York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10,  67 
Am.  Rep.  701,  8  N.  E.  537 ;  Spring  v.  Dela- 
ware, L.  &  W.  R.  Co.  88  Hun,  386,  34  N. 
Y.  Supp.  810;  Wylie  v.  Elwood,  134  111. 
281,  9  L.R.A.  726,  23  Am.  St.  Rep.  673,  26 
N.  E.  570;  Louisville  &  N.  Terminal  Co.  v. 
Lellyett,  114  Tenn.  368,  1  L.R.A.(1^.S.)  49, 
85  S.  W.  881.  In  the  last-named  case  it  is 
held  that  a  terminal  railway  company,  in 
exercising  the  discretion  conferred  by  the 
legislature  to  locate  its  yards  and  terminal 
facilities,  acts  at  its  peril  not  to  create  a 
nuisance  to  neighboring  property.  There 
the  plaintiff's  property  was  225  feet  away 
from  the  original  tracks;  the  terminals 
were  located  beyond  these.  The  court  says: 
'*We  are  of  the  opinion  that,  in  so  far  as 
the  growth  and  increase  of  travel  and  traffic 
into  and  through  the  station  has  brought 
discomfort  to  plaintiff,  he  is  without  rem- 
edy. In  other  words,  the  roads  have  the 
right  to  accommodate  their  increasing  traf- 
fic and  travel  without  liability,  so  long  as 
their  trains  are  operated  without  negligent 
disregard  of  the  comfort  and  usable  value 
of  the  plaintiff's  property,  and,  for  this 
purpose,  to  lay  such  additional  tracks,  side 
tracks,  and  switches  into  and  through  the 
station  as  may  be  required  to  accommodate 
such  travel  and  traffic,  both  passenger  and 
freight,  and  it  is  only  for  the  additional 
conveniences  of  roundhouses,  sandbouses, 
coal  bins,  coal  chutes,  and  the  switch  yards 
and  tracks  necessary  to  operate  such  addi- 
tional conveniences,  wliich  might  be  located 
elsewhere,  though  not  so  advantageously, 
perhaps,  that  plaintiff  can  complain,  if  they 
materially  damage  plaintiff's  property." 
In  Townsend  v.  Norfolk  R.  &  Light  Co.  105 
Va.  22,  4  L.R.A.(N.S.)  87,  115  Am.  St. 
Rep.  842,  52  S.  E.  970,  8  Ann.  Cas.  558, 
it  was  said:  "Damage  occasioned  by  the 
location  of  a  power  house  [for  tlie  railway] 
does  not  stand  on  the  same  footing  as  dam- 
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age  resulting  from  the  operation  of  a  rail- 
way along  an  authorized  route."  It  isaj 
also  be  suggested  that  the  property  uac 
persons  affected  by  the  location  of  fibop^ 
roundhouses,  and  switch  yards  such  as  tins 
are  limited  and  circumscribed  in  extent; 
and  that  those  annoyed  by  their  operatioa 
do  suffer  differently  from  those  expoaed  to 
the  Intermittent  discomforts  which  atte&d 
the  ordinary  operation  of  trains.  The  in- 
jury to  those  affected  by  these  incidatal 
railway  facilities  may  therefore  be  said  to 
be  special  and  peculiar.  The  noiae  aai 
smoke  from  shops  are  incessant  during  the 
ordinary  work  day.  And  here  the  open- 
tion  of  the  switch  yard  was  oontinnoualy 
distracting  during  the  night.  See  also  Bal- 
timore Belt  R.  Co.  v.  Sattler,  100  Md.  306, 
69  Atl.  654,  3  Ann.  Cas.  660,  and  Bramlett^; 
v.  Louisville  &  N.  R.  Co.  113  Ky.  300,  68  S. 
W.  145.  The  distinction  herein  pointed  oct 
is  also  recognized  in  the  late  case  of  Rooun 
Catholic  Church  v.  Pennsylvania  R.  Co.  — 
L.R.A.(N.S.)  — ,  125  C.  C.  A.  629,  207  Fed. 
897. 

It  would  seem  to  follow  that  if  this 
switch  yard,  although  properly  located  and 
operated,  constitutes  a  private  nuisance  to 
plaintiff's  use  and  enjoyment  of  his  prop- 
erty, there  is  an  injury  to  private  propertv 
by  a  public  use  for  whidi  compensatiQ£ 
must  be  made  under  the  Constitution  of 
this  state  as  it  now  reada.  Lewis  on  Emi* 
nent  Domain,  §  238,  states:  "If  the  use 
of  property  for  public  purposes  produces  t 
nuisance,  those  injured  are  entitled  to  com- 
pensation. ...  It  is  immaterial  wheth- 
er the  particular  use  of  the  property  in 
question  is  authorized  by  the  l<^slatuie  or 
not.  The  right  not  to  be  injured  by  a  niii* 
sance  on  adjoining  land  cannot  be  takes 
without  compensation.  .  .  .  The  Massa- 
chusetts court  has  held  that  the  legislatnre 
may  authorize  small  nuisances  without  b 
compensation,  but  not  great  ones.'  Bacca 
V.  Boston,  154  Mass.  100,  28  N.  £.  9;  Codl 
V.  Parks,  155  Mass.  531,  30  N.  E.  174: 
Levin  v.  Goodwin,  191  Mass.  341,  114  Am. 
St.  Rep.  616,  77  N.  E.  718.  But  where  i« 
the  line  to  be  drawn?  The  courts  of  Kew 
Jersey,  perceiving  this  difficulty,  have  hdd 
that  it  cannot  be  drawn  anywhere,  aii^i 
have  hence  concluded  that  the  legislature 
can  authorize  all  nuisances,  both  grest  sad 
small.  Beseman  v.  Pennsylvania  R-  Ca  50 
N.  J.  L.  235,  13  Atl.  104.  But  it  is  cer- 
tainly more  logical,  more  just,  and  more 
in  keeping  with  the  trend  of  modem  deci- 
sions, to  hold  that  no  right  of  property  cm 
be  taken,  destroyed,  or  materially  impaired 
without  compensation." 

The  decisions  in  Nebraska,  which,  how- 
ever, go  further  than  in  any  other  state, 
uniformly  hold  that  injurious  eonseqaencc* 
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to  property  such  as  shown  herein  from  the 
operation   of   a   railroad   is   an    injury    or 
damage  within  the  constitutional  provision 
requiring  compensation,   and   that  without 
regard  to   whether    it    proceeds    from    the 
operation  of  the  railroad  between  stations, 
or  from  shops  and  the  like.     Chicago,  K. 
&  N.  R.  Co.  V.  Hazels,  26  Neb.  364,  42  N. 
\V.  03;  Omaha  &  N.  P.  R.  Co.  v.  Janecek, 
30  Neb.  276,  27  Am.  St.  Rep.  399,  46  N. 
W.  478;    Chicago,   R.    I.   &   P.    R.   Co.   v. 
O'Xeill,  58  Neb.  239,  78  N.  W.  621;   Stehr 
V.  Mason  City  &  Ft.  D.  R.  Co.  77  Neb.  641, 
]24  Am.  St.  Rep.  872,  110  N.  W.  701,  and 
Kayscr  v.  Chicago,  B.  &  Q.  R.  Co.  88  Neb. 
343,  129  N.  W.  654.    Judge  Hook,  in  Mason 
City  &  Ft.  D.  R.  Co.  v.  Wolf,  78  C.  C.  A. 
5S0,  14S  Fed.  961,  in  summing  up  the  law 
as  it  obtains  in  Nebraska,   states:      ''The 
right  of  recovery  under  the  state  Constitu- 
tion is  not  limited  to  those  cases  in  which 
the  property  of  a  private  o\\Tier*  is  actually 
invaded  or  appropriated  by  a  railroad  com- 
pany.   It  extends  to  cases  where  the  value 
of  the  property  is  depreciated  by  the  dis- 
turbance  of   some   right,   either   public   or 
private,  which  the  owner  enjoys  in  connec- 
tion therewith.     .     .     .     The  right  of  re- 
covery   includes    daimage    to    the    property 
from  noise,  smoke,  cinders,  and  vibrations 
of  the  ground,  and  the  obstruction  or  im- 
pairment of  the  right  of  the  owner  to  make 
use  of  public  highways  in  the  vicinity." 

Judge  Caldwell,  in  Chicago  G.  W.  R.  Co. 
V.  First  M.  E.  Church,  60  L.R.A.  488,  42 
C  C.  A.  178,  102  Fed.  85,  in  a  situation 
Homewhat  parallel  to  Baltimore  &  P.  R. 
Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719,  observes: 
''The  smoke,  cinders,  ofTensive  smells,  and 
loud  and  protracted  noises  which  constitute 
the  nuisance  to  the  plaintiff,  are  not  the 
usual  and  unavoidable  result  of  the  mere 
operation  of  the  defendant's  trains  over  its 
track  laid  in  the  street,  but  they  result 
from  other  uses  by  the  defendant  of  the 
street  and  its  track  in  the  immediate  vicin- 
ity of  the  plaintiff's  property,  which  do  not 
iffect  in  a  like  injurious  manner  the  public 
Generally,  or  other  abutting  owners  of 
)rop<»rty  on  the  street." 

^^'o  also  refer  to  the  exhaustive  discus- 
lion  of  the  subject  found  in  the  dissenting 
»])inion  of  Justice  Lewis,  concurred  in  by 
UiHtifo  Lumpkin,  in  Austin  v.  Augusta 
Vrminal  R.  Co.  108  Ga.  671,  47  L.R.A. 
55,  34  S.  E.  852,  and  the  notes  to  Louis- 
ille  &  N.  Terminal  Co.  v.  Lcllyett,  1 
-.R.A.(X.S.)  49,  ajid  Tidewater  R.' Co.  v. 
Jiartzer,  17  L.R.A.(N.S.)  ]053.  In  Rainey 
.  Red  River  T.  &  S.  R.  Co.  99  Tex.  276, 
L.R.A.  (N.S.)  590,  122  Am.  St.  Rep.  622, 
1   L.R.A.  (N.S.) 


89  S.  W.  768,  90  S.  W.  1096,  13  Ann.  Cas. 
580,  this  language  occurs:  "Did  the  legis- 
lature intend  to  authorize  a  railroad  run- 
ning in  the  city  of  Austin,  to  establish  and 
operate  structures  of  the  character  in  ques- 
tion, so  near  to  the  capitol  as  to  render  it 
unfit  for  the  purposes  for  which  it  was  con- 
structed? The  same  question  may  be  asked 
as  to  a  courthouse  of  the  county,  the  public 
school  buildings  and  churches  of  the  city. 
We  should  be  loath  to  answer  this  question 
in  the  affirmative.  Yet,  if  the  statute  em- 
powers a  railroad  company  to  establish  its 
shops  in  such  proximity  to  a  private  dwell- 
ing, as  to  depreciate  its  value  and  to  bring 
great  discomfort  upon  the  occupants,  no 
sufficient  reason  suggests  itself  to  our 
minds,  why  the  same  might  not  be  done  as 
to  the  capitol,  the  courthouse,  and  other 
public  structures." 

Cases  relied  on  by  defendant  come  nearly 
all  within  the  principle  conceded  by  plain- 
tiff; namely,  that  in  so  far  as  disturbance, 
smoke,  and  dust  emanate  from  the  opera- 
tion of  a  railroad  between  and  at  stations, 
there  is  no  redress  for  the  individual  who 
may  suffer  in  the  use  and  enjoyment  of  his 
property.  Church  of  Jesus  Christ,  L.  D.  S. 
V.  Oregon  Short  Line  R.  Co.  36  Utah,  238, 
23  L.R.A.(N.S.)  860,  140  Am.  St.  Rep.  819, 
103  Pac.  243,  was  a  case  where  increasing 
traffiQ  required  additional  operating  or 
passing  tracks.  Hyde  v.  Minnesota,  D.  & 
P.  R.  Co.  29  S.  D.  220,  40  L.R.A.(N.S.)  48, 
136  N.  W.  92,  related  to  tracks  in  connec- 
tion with  a  properly  located  depot.  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Shaw,  99  Tex. 
5o9,  6  L.R.A.(N.S.)  1245,  12^  Am.  St.  Rep. 
663,  92  S.  W.  30,  is  evidently  not  out  of 
harmony  with  Rainey  v.  Red  River,  T.  &  S. 
R.  Co.  supra,  for  it  relates  to  the  necessary 
facilities  and  operations  of  trains  at  a 
properly  located  station.  It  holds  that  per- 
sonal discomfort  to  adjoining  proprietors 
occasioned  by  the  operation  of  cars  in  the 
station  yards  cannot  be  made  the  basis  of 
a  cause  of  action  against  a  railroad  com- 
pany, when  there  is  nothing  improper  in 
its  selection  of  the  particular  locality  for 
its  tracks,  or  in  the  operation  of  its  cars 
thereon,  and  no  depreciation  in  the  value 
of  the  complainant's  property  therefrom. 
The  court  says:  "It  is  hardly  necessary 
to  add  that  side  tracks  at  such  stations 
are  an  essential  part  of  the  road,  and  are 
as  much  authorized  and  required  as  the 
main  line  and  stations.  It  cannot  be  held, 
therefore,  that  the  mere  location  of  such 
tracks  and  stations  near  to  the  property  of 
others  gives  rise  to  the  liability  here  as- 
serted. If  so,  the  same  liability  would 
arise  to  everyone  who  might  be  annoyed  by 


1024 


MINNESOTA  SUPREME  COURT. 


trains  passing  along  the  main  line,  for  no 
reason  could  be  given  for  the  liability  in 
one  case  which  would  not  be  valid  in  sup- 
port of  it  in  the  other;  and  yet  it  has 
often  been  held  that  no  such  liability  can 
be  sustained  consistently  with  the  law 
which  authorizes  the  construction  of  such 
quasi  public  works."  Dolan  v.  Chicago,  M. 
&  St.  P.  R.  Co.  118  Wis.  362,  95  N.  W. 
385,  holds  that  the  undesirable  consequences 
to  near-by  property  from  the  location  of  a 
railroad  stock  yard  for  receiving  cattle  for 
shipment,  as  required  by  statute,  does  not 
constitute  a  private  nuisance  if  constructed 
and  managed  with  reasonable  care.  Even 
in  the  absence  of  a  statute  on  the  subject, 
public  convenience,  as  already  intimated, 
would,  in  most  instances,  require  shipping 
stock  yards  near  or  at  the  station.  The 
decisions  cited  from  Pennsylvania,  as  sug- 
gested by  Judge  Lewis  in  Austin  v.  Au- 
gusta Terminal  R.  Co.  supra,  are  controlled 
to  a  large  extent  by  the  wording  of  the 
constitutional  provision  of  that  state, 
which  guarantees  compensation  for  injury 
to  private  property  for  construction  or  en- 
largement of  public  works,  thus  excluding, 
by  implication,  injury  from  the  operation 
thereof.  In  Walther  v.  Chicago  &  W.  I. 
R.  Co.  215  111.  456,  74  N.  E.  461,  a  de- 
murrer was  sustained  to  a  bill  in  equity 
asking  that  the  defendant  railway  be  en- 
joined from  establishing  a  switch  yard  in 
a  residence  neighborhood.  In  the  absence 
of  allegations*  that  the  location  was  im- 
proper and  was  not  required  by  public  ne- 
cessity, the  court  might  well  deny  an  in- 
junction, and  leave  the  one  whose  property 
rights  are  damaged  to  his  action  at  law. 
The  opinion  is  silent  on  this  phase  of  the 
question;  but  it  would  be  reasonable  to 
infer  from  other  decisions  of  the  courts  of 
Illinois  herein  before  cited,  or  referred  to 
in  the  citations,  that  the  location  and  oper- 
ation of  a  switch  yard  (which  does  not 
serve  the  public  directly)  so  that  it  neces- 
sarily injures  the  use  and  enjoyment  of 
private  property  by  throwing  thereon 
smoke  and  cinders,  and  causing  unusual 
disturbances  during  the  nighttime,  would 
require  the  payment  of  compensation.  See 
also  Illinois  C.  R.  Co.  v.  Trustees  of 
Schools,  212  111.  406,  72  N.  E.  39. 

It  is  claimed  that  under  Romer  v.  St. 
Paul  City  R.  Co.  75  Minn.  211,  74  Am.  St. 
Rep.  455,  77  N.  W.  825,  decided  subsequent 
to  the  amendment  of  the  Constitution  se- 
curing private  property  against  damage  or 
destruction  by  public  use,  as  well  as 
against  the  taking  thereof  for  such  use, 
without  compensation,  there  can  be  no  re- 
covery here.  It  will  be  noticed,  however, 
,n  URhA.(N.S.) 


that  the  defendant  in  that  case,  a  etreei 
railway  company,  was  authorized  and  re- 
quired to  operate  its  cars  upon  the  street. 
The  disturbance  created  came  mostlv  from 
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the  movement  of  the  cars  after  they  pas«^^l 
out  of  the  barn  and  onto  the  street,  ani 
the  court  seems  to  place  the  refusal  to  re^ 
gard  the  car  barn  as  a  nuisance  upon  ti" 
ground    that    the    discomforts   to   pU.ir.Li 
were  essentially  the  same  as  those  en^rri:^ 
by  others  where  the  car  line  turns  corners. 
The  court  also  distinguishes  a  commerjiJ 
steam  railroad  from  a  street  railway  as  ::■ 
the     consequences     to     adjacent     propertj 
rights,  and  therefore  did  not  consider  thi 
case  of  Baltimore  &  P.  R.  Co.  v.  Fifth  Baf^ 
tist  Church,  108  U.  S.  317,  27  L.  ed.  731^ 
2   Sup.   Ct.  Rep.   719,   a  controlling  gu.d-. 
The  point  that  under  our  Constitution  t^e 
right  to  compensation  is  given  where  das- 
age  to  private  property  results  from  pu^'.c 
use  was  not  there  raised,  nor  could  it  N. : 
for  §  6137,  Gen.  Stat.  1913,  provides  tU: 
no   street   railway   company   shall  exerc.se 
the    right   of   eminent    domain    within  u** 
limits  of  a  city  or  village.     In  the  case  c: 
the  maintenance  of  a  private  nuisance  br  a 
street  railway  within  the  city  limits,  i:i*. 
court  could  not  well   refuse  to  abate  i^t 
same  if  requested,  even  though  its  maiiit(>- 
nance  might  almost  be  a  public  necessity. 
But  in  the  case  of  a  commercial  steam  rai.- 
road  the  court  might  well  refuse  to  &l^:- 
if  the  railroad  desired  to  exercise  its  n.i:: 
of  eminent  domain.     That  the  constitute-- 
al    amendment   referred    to   broadened   ta- 
protection   of    private   property   cannot  U 
doubted.     That  there  need   be  no  phy&i  -'. 
invasion   of   property   in   order   to  give  a 
right  to  claim  compensation  for  damage  to 
the   same   from   public   use   is   now  estA> 
lished.      Vanderburgh    y.    Minneapolis,  9S 
Minn.  329,  6  L.R.A.(N.S.)    741,  108  X.  W. 
480.     That  case  would  be  decisive  of  this 
appeal  in  plaintiflTs  favor,  had  it  appears! 
that   the   vacated   Queen   avenue  had  beis 
opened  or  laid  out  across  the  original  rigk; 
of  way. 

We  are  of  the  opinion  that  it  wm  i 
question  for  the  jury  upon  this  recori 
whether  the  disturbances  and  lond  noi^ 
proceeding  from  the  operation  of  this 
switch  yard  during  the  nighttime,  t^?ether 
with  the  smoke,  dust,  and  cinders  throvi 
upon  plaintifTs  premises,  were  such  as  to 
seriously  interfere  with  and  impair  the  ec- 
joy  men  t  and  value  thereof  which  existed 
previous  to  the  operation  of  the  svitth 
yard.  It  was  therefore  error  to  dismiM 
the  action. 

Judgment  reverse^. 
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HOSPITAL  OF  ST.  VINCENT  OF  PAUL 
IN  CITY  OF  NORFOLK,  Plff.  in  Err., 

y. 

SALLIB  W.  THOMPSON. 

(—  Va.  — ,  81  S.  E.  18.) 

Negligence  —  unsafe   premises  —  hos- 
pital —  patient's  attendant. 

1.  One  who  at  the  request  of  a  patient 
about  to  enter  a  hospital  accompanies  him 
to  render  reasonably  necessary  assistance 
is  an  inyitee  of  the  hospital,  to  whom  it 
owes  the  duty  of  exercising  ordinary  care 
to  have  the  premises  reasonably  safe. 

Charities  —  negligence  —  liability  to 
stranger. 

2.  A  hospital  conducted  as  a  public  chari- 
ty is  liable  for  negligent  injuries  to  one 
who  accompanied  to  its  building  an  intend- 
ing patient  for  the  purpose  of  rendering 
necessary  assistance  to  him,  as  such  person 
is  not  a  beneficiary  of  the  charity. 

Xegligenco  — >  unsafe  premises  —  eleya- 
tor  entrance. 

3.  A  hospital  may  be  found  to  be  negli- 
gent in  maintaining  an  entrance  to  an  ele- 
vator from  outside  tiie  building,  which  re- 
sembles an  ordinary  doorway  and  is  pro- 
tected only  by  unfastened  screen  doors,  so 
as  to  render  it  liable  to  one  who,  mistak- 
ing the  entrance  for  an  ordinary  one,  steps 
inside  and  falls  down  the  shaft. 

(March  12,  1914.) 

I?RROR  to  the  Law  and  Chancery  Court  of 
J  Norfolk  to  review  a  judgment  in  plain- 
tiflf's  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Heath  and  Burrow  St 
F>pfncllc,  for  plaintiff  in  error: 

Plaintiff  was  guilty  of  contributory  neg- 
ic't'iice. 

Clark  V.  Fehlhaber,  106  Va.  803,  13 
L.R.A.(N.S.)  442,  56  S.  E.  817;  Hilsenbeck 
'.  Guhring,  131  N.  Y.  674,  30  N.  E.  580; 
=Jtanwood  v.  Clancey,  100  Me.  72,  26  L.R.A. 
X.S.)  1213,  75  Atl.  293;  Ryerson  v.  Bath- 
:ate,  67  N.  J.  L.  337,  57  L.KJl.  307,  51 
Ul.  708,  11  Am.  Neg.  Rep.  300;  Steger  y. 
mmen,  157  Mich.  494,  24  L.R.A.(N.S.) 
46,  122  N.  W.  104;  Gaffney  v.  Brown,  150 
lass.  479,  23  N.  E.  233;  Massey  v.  Seller, 


45  Or.  267,  77  Pac.  3U7,  16  Am.  Neg.  Rep. 
553;  Donohue  v.  Braff,  122  App.  Div.  552, 
107  N.  Y.  Supp.  377. 

Defendant  merely  owed  plaintiff  the  duty 
to    refrain    from    inflicting    wilful    injury 
upon  her. 
21  Am.  ft  Eng.  Enc.  Law,  p.  475. 

A  charitable  institution,  such  as  defend- 
ant is,  cannot  be  made  liable  in  damages 
for  the  negligent  acts  of  its  servants,  ex- 
cept where  it  has  failed  to  exercise  due 
care  in  the  selection  of  the  latter. 

6  Cyc.  974;  Downes  ▼.  Harper  Hospital, 
101  Mich.  555,  25  L.R.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42;  Powers  ▼.  Massa- 
chusetts HomoBopathic  Hospital,  65  L.R.A. 
372,  47  C.  C.  A.  122,  109  Fed.  294;  Mc- 
Donald y.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Hearns 
V.  Waterbury  Hospital,  66  Conn.  98,  31 
L.R.A.  224,  33  Atl.  595;  Fire  Ins.  Patrol 
y.  Boyd,  120  Pa.  624,  1  L.R.A.  417,  6  Am. 
St  Rep.  745,  15  Atl.  553;  Williamson  v. 
Louisville  Industrial  School,  95  Ky.  251, 
23  L.R.A.  200,  44  Am.  St.  Rep.  243,  24  S. 
W.  1065;  Perry  y.  House  of  Refuge,  63  Md. 
20,  52  Am.  Rep.  495;  Parks  y.  Northwest- 
ern University,  218  111.  381,  2  L.R.A.(N.S.) 
568,  75  N.  E.  991,  4  Ann.  Cas.  103;  Farri- 
gan  v.  Pevear,  193  Mass.  147,  7  L.R.A. 
(N.S.)  481,  118  Am.  St.  Rep.  484,  78  N.  E. 
855,  8  Ann.  Cas.  1109;  Thornton  v.  Frank- 
lin Square  House,  22  L.R.A.(N.S.)  486, 
note,  200  Mass.  465,  86  N.  £.  909;  Taylor 
y.  Protestant  Hospital  Asso.  85  Ohio  St. 
90,  39  L.R.A.(N.S.)  427,  96  N.  E.  1089,  1 
N.  C.  C.  A.  438;  Duncan  y.  Nebraska  Sani- 
tarium &  Benev.  Asso.  92  Neb.  162,  41 
L.R.A.(N.S.)  973,  137  N.  W.  1120,  Ann. 
Cas.  1913E,  1127;  Hill  v.  Tualatin  Acad- 
emy, 61  Or.  190,  121  Pac.  901;  Maia  y. 
Eastern  State  Hospital,  97  Va.  507,  47 
L.R.A.  677,  34  S.  E.  617;  Trevett  v.  Prison 
Asso.  98  Va.  332,  50  L.R.A.  564,  81  Am. 
St.  Rep.  727,  36  S.  E.  373. 

Mr.  E.  R.  F.  Wells,  for  defendant  in  er- 
ror: 

Plaintiff,  in  going  upon  the  hospital 
premises,  was  an  invitee,  and  the  hospital 
owed  her  the  duty  to  exercise  reasonable 
care  to  keep  its  premises  in  a  reasonably 
safe  condition. 

Clark  y.  Fehlhaber,  106  Va.  803,  13 
L.R.A.(N.S.)  442,  56  S.  E.  817;  Pauckner 
y.  Wakem,  231  111.  276,  14  L.R.A.(N.S.) 
ni8,  83  N.  E.  202. 

Defendant    was    guilty    of    the    grossest 


Note. —  As  to  liability  of  charitable  in- 
titution  for  personal  injuries,  see  notes  to 
arrigan  v.  Pevear,  7  L.R.A. (N.S.)  481; 
truce  V.  Central  M.  E.  Church,  10  L.R.A. 
N.S.)  74;  Thornton  y.  Franklin  Square 
fouse,  22  L.R.A.(N.S.)  486;  Hordern  v. 
nlyation  Army,  32  L.R.A.(N.S.)  62;  and 
1  L.R^.(N.S.)  65 


Basabo  y.  Salvation  Army,  42  L.R.A. (N.S.) 
1144;  and  see  later  cases  Mclnerny  v.  St. 
Luke's  Hospital  Asao.  46  L.R.A. (N.S.)  648, 
and  Barflon  v.  Atlantic  Coast  Line  R.  Co. 
49  L.R.A. (X.S.)  801.  References  will  also 
be  found  in  these  notes  to  other  annota- 
tion on  analogous  questions. 
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kind  of  negligence  in  the  construction  and 
operation  of  its  elevator  shaft. 

Foren  t.  Rodick,  90  Me.  276,  38  Atl.  175 ; 
Sweeny  ▼.  Old  Colony  &  N.  R.  Co.  10  Al- 
len, 368,  87  Am.  Dec.  644;  Clopp  v.  Mear, 
134  Pa.  203,  19  Atl.  504;  Gordon  ▼.  Cum- 
mings,  152  Mass.  513,  9  L.R^.  040,  23  Am. 
St.  Rep.  846,  25  N.  E.  978. 

The  question  whether  plaintiff  was  guilty 
of  contributory  negligence  was  for  the  jury 
to  decide  under  proper  instructions  from 
the  court. 

Foren  y.  Rodick,  supra;  Tousey  y.  Rob- 
erts, 114  N.  Y.  312,  11  Am.  St.  Rep.  655, 
21  N.  E.  399;  Clopp  y.  Mear,  134  Pa.  203, 
19  Atl.  504;  (Gordon  y.  Cummings,  152 
Mass.  613,  9  L.R.A.  640,  23  Am.  St.  Rep. 
846,  25  N.  E.  978;  Pauckner  y.  Wakem,  231 
111.  276,  14  L.R.A.(NJS.)  1118,  83  N.  E. 
202. 

Defendant  is  not  exempt  from  liability 
for  the  injury  to  Mrs.  Thompson,  occa- 
sioned by  its  negligence,  because  of  its  be- 
ing a  charitable  institution. 

Powers  y.  Massachusetts  Homoeopathic 
Hospital,  65  L.R.A.  372,  47  C.  C.  A.  322, 
109  Fed.  294;  Downes  y.  Harper  Hospital, 
101  Mich.  555,  26  L.R.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42 ;  Bruce  y.  Central  M. 
E.  Church,  147  Mich.  230,  10  L.R.A.(N.S.) 
74,  110  N.  W.  951,  11  Ann.  Cas.  160;  Hor- 
dern  v.  Salvation  Army,  199  N.  Y.  233,  32 
L.R.A.(N.S.)  62,  139  Am.  St.  Rep.  889,  92 
N.  E.  626;  Church  of  Ascension  y.  Buck- 
hart,  3  Hill,  ]93;  Gartland  v.  New  York 
Zoological  Soc.  135  App.  Div.  163,  120  N. 
Y.  Supp.  24;  Hewett  v.  Woman's  Hospital 
Aid  Asso.  73  N.  H.  556,  7  L.R.A.(N.S.) 
496,  64  Atl.  190,  20  Am.  Neg.  Rep.  621; 
Basabo  v.  Salvation  Army,  35  R.  I.  22,  42 
L.R.A.(N.S.)  1144,  85  Atl.  120;  Trevett  y. 
Prison  Asso.  98  Va.  332,  50  L.R^.  564,  81 
Am.  St.  Rep.  727,  36  S.  E.  373. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  brought  by  Mrs.  Thomp- 
son against  the  Hospital  of  St.  Vincent  of 
Paul,  in  the  city  of  Norfolk,  to  recover 
damages  for  an  injury  alleged  to  have  re- 
sulted from  the  negligence  of  the  defendant. 
There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $2,500,  to  which  a  writ 
of  error  was  awarded. 

Three  errors  are  assigned  to  the  rulings 
of  the  trial  court:  First,  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
declaration;  second,  its  refusal  to  give  cer- 
tain instructions  asked  for  by  plaintiff  in 
error,  and  the  giving  of  certain  instructions 
asked  for  by  defendant  in  error;  and,  third, 
its  refusal  to  set  aside  the  verdict  and  en- 
tering judgment  thereon. 

There  are  several  grounds  of  demurrer 
61  L.RJl.(NJ3.) 


assigned,  which  present  no  questioo  of  bo?- 
elty  or  importance,  and  the  nnderljiB^ 
principles  of  which  will  be  sufficiently  di»- 
cussed  in  the  succeeding  part  of  this  opin- 
ion. Suffice  it  now  to  say  that  the  deebrm- 
tion,  in  our  judgment,  states  a  caiue  ci 
action,  and  the  demurrer  waa  theiefoR 
properly  overruled. 

It  is  assigned  as  error  that  the  ooart  re- 
fused instructions  1  and  3,  asked  for  br 
the  plaintiff  in  error,  and  gave  instroetiae 
4,  asked  for  by  the  defendant  in  error. 

Instruction  No.  1,  asked  for  by  plaintiff 
in  error  and  refused  by  the  court,  declares 
that  a  hospital  which  is  incorporated  for 
taking  care  of  sick  and  disabled  pereoos 
who  may  be  received  by  it,  which  has  no 
capital  stock,  and  is  not  condueted  iar  divi- 
dends or  profits,  is  a  charitable  institiitioB; 
and,  if  the  jury  believe  from  the  eyidenee 
that  the  defendant  is  a  charitable  institn- 
tion  according  to  this  definition,  it  cannot 
be  held  liable  for  the  plaintiff's  injurr 
merely  because  its  employees'  negligence 
may  have  caused  said  injury,  but  that,  be- 
fore they  can  bring  in  a  verdict  for  the 
plaintiff,  they  must  further  find  that  the 
'defendant  was  guilty  of  negligence  in  se- 
lecting said  employees. 

The  third  instruction  asked  for  by  tbie 
plaintiff  in  error,  and  refused,  tells  the 
jury  that  '*if  they  believe  from  the  evi- 
dence that  the  plaintiff  in  this  case  easK 
upon  the  premises  of  the  defendant  on  the 
31st  day  of  July,  1912,  at  the  time  of  the 
injury  complained  of,  without  an  invita- 
tion, either  express  or  implied,  from  the 
said  defendant)  then  the  said  plaintiff  was  t 
mere  licensee,  and  the  said  defendant  vmi 
liable  to  her,  if  injured  upon  said  prem- 
ises, for  wanton  injury  only,  and  they  must 
find  for  the  defendant,  unless  they  further 
believe  that  the  said  plaintiff  was  wantoolv 
injured  while  on  the  premises  of  the  nid 
defendant." 

Taking  up  these  instructions  in  their  in- 
verse order,  and  dealing  first  with  the  prin- 
ciple announced  in  the  third  InstructioB. 
we  are  of  opinion  that  it  was  rightly  re- 
jected. It  appears  from  the  declaration  and 
from  the  proof — indeed,  all  of  the  evideoee 
tends  to  establish — that  the  defendant  ta 
error  was  an  invitee,  and  not  a  mere  fi* 
censee,  to  whom  the  plaintiff  in  error  oved 
the  duty  of  reasonable  care.  The  law  it 
correctly  and,  we  think,  sufficiently  stated 
upon  this  branch  of  the  case  in  instmdios 
No.  2,  given  at  the  instance  of  defendant  is 
error,  as  follows: 

"The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  tibe 
plaintiff  on  July  31,  1912,  accompasied  tt 
her  request  a  sick  friend  to  the  defendant*! 
hospital  for  treatment,  that  the  eooditioo 
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of  her  friend  waa  such  as  to  render  it  rea- 
sonably necessary  for  the  plaintiff,  or  some- 
one else,  to  accompany  her,  then  the  de- 
fendant owed  to  the  plaintiiOT  the  duty  to 
exercise  ordinary  care  to  have  its  premises 
in  reasonably  safe  condition  for  the  visit; 
and,  if  the  defendant  negligently  failed  to 
perform  that  duty,  and,  as  the  proximate 
consequence  thereof,  the  plaintiff,  while  ex- 
ercising due  care,  was  injured,  then  the  de- 
fendant is  liable  for  the  injuries  sustained." 

There  is  no  dispute  as  to  the  facts  on 
which  this  instruction  is  predicated,  and, 
the  facts  being  ascertained,  it  was  the  duty 
of  the  court  to  tell  the  jury  the  law  which 
appUed  to  them;  and  this,  as  we  have  said, 
is  correctly  done  in  defendant  in  error's 
instruction  No.  2. 

Instruction  No.  1,  asked  for  by  plaintiff 
in  error,  presents  a  question  of  great  inter- 
est. It  must  be  conceded  that  the  plaintiff 
in  error  is  a  charitable  institution.  That 
it  receiveif  compensation  from  patients  who 
are  able  to  pay  for  the  accommodations  re- 
ceived does  not  render  it  any  the  less  a 
charitable  institution  in  the  eye  of  the  law. 
This  seems  to  be  well  established  by  the 
authorities.  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am. 
Kep.  629;  Glavin  v.  Rhode  Island  Hospital, 
12  R.  I.  411,  34  Am.  Rep.  675. 

It  may  also  be  conceded  that,  by  the 
weight  of  authority,  a  beneficiary  of  the 
charity  cannot  hold  the  association  respon- 
sible for  negligent  injuries,  but  the  basis 
upon  which  the  immunity  is  made  to  rest 
differs  widely  in  the  adjudicated  cases. 
This  court  has  never  heretofore  been  called 
upon  to  consider  this  subject. 

In  Trevett  v.  Prison  Asso.  98  Va.  332, 

50  L.R.A.  664,  81  Am.  St.  Rep.  727,  36 
S.  E.  373,  Trevett,  who  was  a  stranger  to 
the  association,  obtained  an  injunction 
against  it  for  polluting  a  stream  which 
passed  through  his  premises,  upon  the 
ground  that  it  had  created  a  nuisance.  The 
association  undertook  to  maintain  that  it 
wab  a  public  corporation,  and  relied  upon 
the  authority  of  Maia  v.  Eastern  State 
Hospital,  97  Va.  607,  47  L.R.A.  677,  34  S. 
E.  617,  a  corporation  which  was  held  to  be 
purely  of  a  governmental  character  and  un- 
der the  exclusive  ownership  and  control  of 
the  state,  and  was  therefore  not  liable  in 
damages  for  the  negligent  acts  of  its  serv- 
ants. It  was  held  that  the  Prison  Associa- 
tion could  not  plead  immunity  upon  this 
f^ound;  that  it  was  not  a  public  corpora- 
tion, and,  though  of  a  benevolent  character, 
was  responsible  for  its  torts. 

The  subject  has,  however,  been  considered 
and  treated  with  great  learning  and  ability 
by  numerous  courts. 

In    Duncan    v.    Nebraska   Sanitarium    ft 

51  L,R.A.(N.S.) 


Benev.  Asso.  92  Neb.  162,  41  L.R.A.(N.S.) 
973,  137  N.  W.  1120,  Ann.  Gas.  1913E, 
1127,  the  supreme  court  of  Nebraska  held 
that  a  charitable  institution  conducting  a 
hospital  solely  for  philanthropic  and  be- 
nevolent purposes  is  not  liable  to  inmates 
for  the  negligence  of  nurses;  that  a  chari- 
table hospital  does  not,  by  accepting  com- 
pensation from  a  patient  who  is  able  to  pay 
for  room,  board,  and  care,  incur  liability 
to  such  patient  for  the  negligence  of  nurses. 
It  will  be  observed  that  in  this  case  the 
hospital  accepted  compensation  from  a  pa- 
tient who  was  able  to  pay,  and,  notwith- 
standing this  fact,  the  court  charged  the 
jury,  that  "the  undisputed  evidence  further 
shows  that  the  defendant  is  a  charitable 
institution  maintained  for  philanthropic 
and  charitable  and  benevolent  purposes, 
and  in  no  manner,  directly  or  indi- 
rectly, for  private  profit  or  dividend  paying 
to  anyone;"  and  the  appellate  court  held 
that  this  instruction  was  fully  justified  by 
the  evidence,  and  was  properly  given.  In 
the  course  of  its  opinion,  the  court  said: 
"It  is  a  well-established  doctrine  that  a 
charitable  institution  conducting  a  hospital 
solely  for  philanthropic  and  benevolent  pur- 
poses is  not  liable  to  inmates  for  the  negli- 
gence of  nurses.  Some  courts  say  that  one 
accepting  the  benefits  of  such  a  charity  ex- 
empts his  benefactor  from  liability  for  the 
negligent  acts  of  servants.  Others  assert 
that  nonliability  is  based  on  the  ground 
that  trust  funds  created  for  benevolent  pur- 
poses should  not  be  diverted  therefrom  to 
pay  damages  arising  from  the  torts  of  serv- 
ants. Exemption  from  liability  is  frequent- 
ly sanctioned  on  the  ground  that  public 
policy  encourages  the  support  and  mainte- 
nance of  charitable  institutions,  and  pro- 
tects their  funds  from  the  maw  of  litiga- 
tion. While  there  is  a  diversity  of  opinion 
as  to  the  reasons  for  the  rule,  the  doctrine 
itself  is  firmly  established." 

The  appellate  court  said,  further  in  its 
opinion,  that,  even  though  full  compensa- 
tion had  been  paid  in  the  particular  case 
by  the  plaintiff,  it  would  not  necessarily 
follow  that  the  patient  received  no  benefit 
from  charity.  "She  occupied  a  room  in  a 
building  maintained  in  part  at  least  by 
donated  funds  intended  for  benevolent  pur- 
poses. Necessary  care,  skill,  and  food  came 
from  the  same  source.  On  the  record  as 
made  the  jury  should  not  have  been  per- 
mitted to  find  that  the  inmate  had  received 
no  benefit  from  charity."  For  these  propo- 
sitions a  great  number  of  authorities  are 
cited,  which  fully  warrant  the  statement 
that  we  have  made,  that  the  fact  that  com- 
pensation was  paid  in  the  case  before  us 
does  not  alter  the  fact  that  the  association 
was  a  benevolent  institution. 
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While  it  may  not  be  necessary  in  this 
case  for  us  to  decide,  we  have  little  hesita- 
tion in  saying  that  what  is  known  as  the 
trust-fund  doctrine  does  not  appeal  to  us 
as  a  satisfactory  footing  upon  which  to  rest 
the  immunity  of  such  associations.  The 
ttust-fund  doctrine  would  establish  abso- 
lute immunity,  if  carried  to  its  logical  con- 
clusion, for  all  torts  committed  by  such 
associations.  It  would  apply  to  the  omis- 
sion to  perform,  or  the  negligent  perform- 
ance of,  nonassignable  duties,  and,  indeed, 
to  negligence  in  all  its  conceivable  forms. 
The  immunity  flowing  from  the  acceptance 
of  the  benefits  of  such  a  charity,  as  held  by 
decisions  of  many  courts,  rests  upon  a  more 
logical  foundation,  and  has  met  with  ap- 
proval of  many  courts  of  high  standing, 
and  the  trend  of  modern  decision  seems  to 
be  in  that  direction. 

In  Basabo  v.  Salvation  Army,  35  R.  I.  22, 
42  L.R.A.(N.S.)  1144,  85  Atl.  120,  the  sub- 
ject was  examined  with  the  utmost  care, 
and  a  vast  number  of  authorities  cited  and 
considered.  It  discusses  every  phase  of  the 
case  and  every  ground  of  exemption  from 
liability  that  has  been  suggested.  In  the 
course  of  the  opinion.  Judge  Parkhurst  ob- 
serves: "Some  of  the  cases  cited  absolute- 
ly deny  the  liability  of  a  charitable  corpo- 
ration in  any  event  to  pay  damages  for 
injuries  arising  from  the  negligence  of  its 
servants  or  agents,  either  to  a  patient  or 
inmate  or  to  a  third  party,  on  the  ground 
of  public  policy,  saying  .  .  .  that  'it 
would  be  against  all  law  and  all  equity  to 
take  those  trust  funds,  so  contributed  for 
a  special  charitable  purpose,  to  compensate 
injuries  inflicted  or  occasioned  by  the  negli- 
gence of  the  agents  or  servants'  of  the 
charity,  and  arguing  that,  if  such  damages 
were  to  be  allowed  to  be  paid  out  of  the 
trust  funds,  it  would  tend  to  destroy  the 
charity,  and  to  discourage  the  giving  of 
money  or  other  property  for  the  establish- 
ment of  charities.  (Citing  a  number  of 
authorities.)  Other  cases  cited,  while  ar- 
guing along  the  same  general  lines  of  pub- 
lic policy,  limit  the  exemption  of  charita- 
ble corporations  from  liability  for  injuries 
occasioned  by  the  negligence  of  physicians, 
surgeons,  nurses,  and  servants,  and  agents 
to  cases  where  there  has  been  no  negligence 
on  the  part  of  the  defendants  in  the  selec- 
tion or  retention  of  such  persons.  (Again 
citing  authorities.)  We  think  these  latter 
cases  must  be  regarded  as  entirely  incon- 
sistent with  the  general  proposition  of  the 
exemption  of  charitable  corporations  on 
grounds  of  public  policy,  set  forth  in  the 
previous  cases.  As  was  said  in  reference 
to  many  of  these  cases  by  Gaynor,  J.,  in 
Kellogg  V.  Cliurch  Charity  Foundation,  128 
App.  Div.  214,  at  page  217,  112  N.  Y.  Supp. 
51  L.R.A.(N.S.) 


566:  'In  many,  if  not  most,  of  the  cases, 
a  groimd  for  the  nonliability  for  the  toru 
of  agents  or  servants  of  charitable  iit£i.:a- 
tions  is  that  to  pay  damages  for  such  torts 
would  be  a  diversion  of  their  funds  froa 
the  trust  purposes  for  which  they  are  do- 
nated by  the  charitable,  and  thus  a  contrA- 
vention  of  the  trust;  and  that,  «8  such  id 
stitutions  have  no  other  funds,  it  would  U 
futile  to  allow  judgments  to  be  takes 
against  them  in  such  cases.  But  the  opis- 
ions  of  the  judges  in  these  same  cases  al- 
most invariably  except  cases  where  th; 
agent  or  servant  was  incompetent  and  tbirre 
was  negligence  in  his  selection,  failing  to 
take  note  that  it  would  be  as  much  a  di- 
version of  the  trust  funds  to  pay  daxn^^e^ 
for  the  tort  of  negligence  in  selection  &s 
for  any  other  tort.  If  the  rule  exists,  it 
must  necessarily  apply  to  all  torts  and  in 
all  cases.  The  only  support  for  the  ar^- 
ment  that  it  does  exist  is  found  in  tK^ 
remarks  of  judges  in  certain  rather  oli 
English  cases,  .  .  .  and  never  had  a  di- 
rect application  to  actions  of  tort  against 
charitable  corporations  such  as  are  T.t.r 
common.' " 

Referring  to  Powers  v.  Maasacbu^i^tts 
HomoBopathic  Hospital,  65  L.R.A.  372,  47 
C.  C.  A.  122,  109  Fed.  294,  Judge  Pari- 
hurst  says:  "After  a  very  careful  recie*^ 
of  the  authorities  up  to  the  date  of  deci- 
sion ( 1901 ) ,  the  United  States  circuit  coort 
of  appeals  repudiated  the  doctrine  of  g^.- 
eral  exemption  on  the  ground  of  pnhlie 
policy,  and  placed  the  exemption  of  the  6e- 
fendant  in  the  case  at  bar,  where  it  vas 
sued  for  negligence  of  a  nurse  bj  a  patient 
injured,  upon  the  ground  that  (p.  SS'^' 
'one  who  accepts  the  benefit  either  of  t 
public  or  of  a  private  charity  enters  into 
a  relation  which  exempts  his  benefactor 
from  liability  for  the  negligence  of  his  serv- 
ants in  administering  the  charity;  at  anr 
rate,  if  the  benefactor  has  used  due  care  is 
selecting  those  servants.  ...  If ,  in  their 
dealings  with  their  property  appropriated 
to  charity,  they  [charitable  institutioinsl 
create  a  nuisance  by  themselves  or  by  th<»ir 
servants,  if  they  dig  pitfalls  in  their 
grounds  and  the  like,  there  are  strong  m- 
sons  for  holding  them  liable  to  outsiders, 
like  any  other  individual  or  oorporation. 
The  purity  of  their  aims  may  not  jostifr 
their  torts;  but,  if  a  suffering  man  availi 
himself  of  their  charity,  he  takes  the  rifln 
of  malpractice,  if  their  charitable  ageats 
have  been  carefully  selected.*** 

In  Heams  v.  Waterbury  Hospital.  W 
Conn.  98,  31  L.R.A.  224,  33  AtL  595.  th« 
same  doctrine  was  maintained:  and  if> 
Downes  v.  Harper  Hospital.  101  Mich.  555. 
26  L.R.A.  602,  45  Am.  St.  Rep.  427.  60  .V 
W.  42,  it  is   said:      "It  certainlv  folloir* 
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that  the  fund  canDot  be  indirectly  diverted 
by  tlxe  tortious  or  negligent  acts  of  the 
managers  of  the  fund,  or  their  employees, 
though  such  acts  result  in  damage  to  an 
innocent  beneficiary.  Those  voluntarily  ac- 
cepting the  benefit  of  the  charity  accept  it 
upon  this  condition." 

Basabo  v.  Salvation  Army,  and  the  au- 
thorities there  cited,  seem  to  go  far  to  es- 
tablish that,  with  respect  to  the  physicians, 
surgeons,  and  nurses,  and  other  skilled  at- 
tendants such  as  are  furnished  the  patients, 
not   being  under  the  control  of  the  corpo- 
ration as  to  their  treatment,  are  not  to  be 
considered  as  the  servants  of  the  corpora- 
tion in  such  sense  as  to  make  it  responsi- 
ble under  the  doctrine  of  respondeat  tupe- 
ri€tr,    provided  they  are  selected  with  due 
care,  and  upon  this  principle  many  of  the 
cases    relating   to   immunity   of   benevolent 
corporations  may  be  logically  and  properly 
lested.      Secondly,   that   there   are   certain 
duties  to  patients  which  are  corporate  du- 
ties, such  as  the  exercise  of  due  care  in  the 
selection  of  skilled  and  competent  attend- 
ants,  and  the  exercise  of  due  care  in  the 
summoning  of   such  attendants  in  a   case 
where  the  condition  of  the  patient  requires 
such    service,   and    that   the   agent   of   the 
corporation,   whose  duty   it  is  to  summon 
such  attendants,  is  in  such  case  the  agent 
and      representative     of     the     corporation, 
whose   negligence  is  deemed  to  be  that  of 
the   corporation   itself.     Thirdly,  that  the 
doctrine  of  the  general  immunity  of  a  char- 
itable  corporation  from  liability  for  dam- 
ages,   on   the  ground  of   public  policy,   as 
involving  the  diversion  of  trust  funds  from 
the  purposes  of  the  trust,  has  no  logical 
foundation,  and  that,  where  such  a  corpo- 
ration has  funds  available  for  the  general 
purposes  of  the  corporation,  it  may  apply 
such  funds  to  pay  damages  for  which  it  is 
held  liable,  notwithstanding  the  trusts  for 
which  they  are  held,  because  the  liability 
is  incurred  in  carrying  out  the  trusts  and 
is  incident  to  them. 

The  case  of  Basabo  y.  Salvation  Army, 
then  goes  on  to  deal  with  the  negligence  of 
servants  or  agents  of  benevolent  institu- 
tions resulting  in  injuries  to  third  persons 
who  are  not  in  the  relation  of  inmates, 
patients,  or  beneficiaries.  The  case  of  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  624,  1  L.R.A. 
417,  6  Am.  St.  Rep.  745,  15  Atl.  653,  is 
said  to  stand  almost  alone  in  declaring  im- 
munity to  a  benevolent  corporation  for  in- 
juries inflicted  upon  a  stranger. 

In  Hewett  v.  Woman's  Hospital  Aid 
Asso.  73  N.  H.  566,  7  L.R.A.(N.S.)  496, 
64  Atl.  190,  20  Am.  Neg.  Rep.  621,  a  nurse 
in  the  employment  of  the  defendant,  a 
charitable  corporation,  who  was  receiving 
wages  and  instruction  in  consideration  of 
51  L.R.A.(N.R.) 


her  services  as  such  nurse,  was  placed  by 
the  superintendent  in  charge  of  a  patient 
suffering  from  diphtheria,  of  which  the  su- 
perintendent had  notice,  but  neglected  to 
give  notice  to  the  nurse.  The  nurse,  not 
knowing  the  nature  of  the  case,  took  the 
disease,  and,  for  the  injury  to  her  caused 
thereby,  brought  suit.  She  was  held  enti- 
tled to  recover.  Exemption  from  liability 
was  claimed  by  the  defendant  on  the  same 
grounds  of  exemption  as  set  forth  in  many 
of  the  cases  above  cited.  After  examining 
the  statutes  of  New  Hampshire,  under 
which  the  defendant  was  incorporated,  and 
finding  therein  no  express  exemption  from 
liability,  the  court  proceeds  to  a  careful 
examination  of  the  cases  holding  such  cor- 
porations exempt  from  liability  on  general 
grounds  of  public  policy,  and  the  court 
finds  from  the  evidence  that  the  plaintiff 
was  a  servant  or  employee  of  the  defendant 
corporation.  In  stating  its  conclusions 
upon  this  branch  of  the  case,  the  court  says 
as  follows:  "If  she  had  been  employed  by 
an  individual  to  attend  a  member  of  his 
family  afflicted  with  smallpox,  of  which  he 
had  knowledge,  but  of  which  he  did  not  in- 
form her,  and  she  took  the  disease  without 
fault  on  her  part,  and  suffered  damage 
therefrom,  it  would  not  be  seriously  denied 
that  he  was  guilty  of  actionable  negligence 
in  not  informing  h^r  of  the  danger  to 
which  he  exposed  her.  It  was  his  duty, 
arising  from  his  employment  of  her,  or 
from  the  contractual  relation  of  master  and 
servant  existing  between  them,  to  warn  her 
of  the  danger  incident  to  the  service  which 
he  knew,  or,  under  the  circumstances, 
ought  to  have  known,  and  of  which  he 
knew  she  was  ignorant,  though  in  the  ex- 
ercise of  ordinary  care.  And  this  duty  is 
a  nondelegable  one.  ...  To  say  that  a 
similar  duty  was  not  imposed  upon  the  de- 
fendant for  the  benefit  and  protection  of 
the  plaintiff,  because  it  is  a  charitable  cor- 
poration, is  to  relieve  such  corporations 
from  the  reasonable  obligation  of  exercis- 
ing the  care  ordinarily  required  of,'  or  con- 
tractually assumed  by,  men  in  general  in 
the  prosecution  of  their  legitimate  business. 
The  necessity  for  such  an  exceptional  hold- 
ing is  not  apparent.  Since  the  property  of 
the  defendant  is  held  for  the  general  pur- 
pose of  maintaining  a  hospital  without 
other  specific  limitation,  it  is  no  more  ex- 
empt from  being  appropriated  to  the  pay- 
ment of  damages  occasioned  by  the  negli- 
gence of  the  hospital  than  is  the  property 
of  an  individual,  which  he  holds  for  com- 
mercial or  charitable  purposes,  for  the  con- 
sequences of  his  negligence." 

In  Bruce  v.  Central  M.  E.  Church,  147 
Mich.  230,  10  L.R.A.(N.S.)  74,  110  N.  W. 
951,  11  Ann.  Cas.  150,  the  court  found  that 
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the  defendant  was  a  charitable  corporation, 
and  proceeded  to  examine  the  doctrine  of 
the  exemption  of  such  charitable  corpora- 
tions from  liability  for  negligence.  In  this 
case  plaintiff  was  an  employee  of  a  contrac- 
tor engaged  in  decorating  the  church  build- 
ing, and  sued  for  injuries  sustained  by  rea- 
son of  the  breaking  of  defective  scaffolding 
furnished  by  the  agents  of  the  defendant. 
The  majority  opinion,  after  setting  forth 
the  reasons  for  holding  the  defendant  to  be 
a  charitable  corporation,  proceeds  to  the 
examination  of  the  case  of  Downes  ▼.  Har- 
per Hospital,  101  Mich.  555,  25  L.R.A. 
602,  46  Am.  St.  Rep.  427,  60  I^.  W.  42, 
where  some  of  the  language  used  was  con- 
sistent with  the  doctrine  of  general  exemp- 
tion on  grounds  of  public  policy,  and  says 
as  follows:  "I  conclude,  therefore,  that  we 
cannot  hold  the  principle  of  the  decision  in 
Downes  v.  Harper  Hospital,  supra,  inap- 
plicable, upon  the  ground  that  the  funds  of 
the  church  are  not  charitable  trust  funds. 
This  leads  us  to  the  inquiry:  Is  there  any 
other  ground  upon  which  we  should  hold 
Downes  y.  Harper  Hospital  inapplicable! 
There  is  this  distinction  between  Downes 
V.  Harper  Hospital  and  this  case,  viz.,  in 
the  Downes  Case  plaintiff  was  a  patient  in 
defendant's  hospital,  and  therefore  a  bene- 
ficiary of  the  charitable  trust  administered 
by  the  hospital  corporation,  while  in  this 
case  he  was  an  employee  of  the  defendant's 
contractor,  and  not  a  beneficiary  of  the 
trust  administered  by  defendant.  If  we 
hold  that  the  principle  of  the  Downes  Case 
applies  to  the  case  at  bar,  we  must  declare 
that  that  principle  exempts  a  corporation 
administering  a  charitable  trust  from  all 
liability  for  the  torts  of  its  agents,  and,  as 
a  corporation  can  act  only  by  and  through 
its  agents,  that  it  is  exempt  from  all  lia- 
bility whatsoever  for  torts.  What  is  the 
principle  underlying  the  Downes  Case? 
Does  it  exempt  a  corporation  administering 
a  charitable  trust  from  all  liability  for 
torts?  Those  who  answer  this  question  in 
the  aMrmative  cannot  support  their  posi- 
tion by  appealing  to  the  reasoning  of  the 
opinion  in  that  case.  While  that  opinion 
says,  'The  law  jealously  guards  the  chari- 
table trust  fund,  and  does  not  permit  it 
to  be  frittered  away  by  the  negligent  acts 
of  those  employed  in  its  execution/  the  pith 
of  its  reasoning,  in  my  judgment,  is  con- 
tained in  the  following  words:  It  certainly 
follows  that  the  fund  cannot  be  indirectly 
diverted  by  the  tortious  or  negligent  acts 
of  the  managers  of  the  fund,  or  their  em- 
ployees, though  such  acts  result  in  damages 
to  an  innocent  beneficiary.  Those  volun- 
tarily accepting  the  benefit  of  the  charity 
accept  it  upon  this  condition.' "  And,  after 
referring  to  a  large  number  of  cases,  the 
61  L.R.A.(N.S.) 


Michigan  court,  in  Bruce  t.  Centeal  M.  K 
Church,  said:  "In  the  latest  of  thmt  caas 
(Powers  y.  Masaachnsetta  HioeMBopsthic 
Hospital) — Hie  opinion  ia  exiuHifltive  sad 
elaborate  and  discusses  nearly  all  the  a&- 
thorities — ^it  is  held  that  the  ground  upM 
which  liability  is  denied  is  that  of  aasoB^i 
risk;  the  court  saying:  'One  who  accepts 
the  benefit  either  of  a  public  or  of  a  private 
charity  enters  into  a  relation  which  ex- 
empts his  benefactor  from  liability  for  the 
negligence  of  his  servants  in  administerioir 
the  charity,  at  any  rate  if  the  benefaet&r 
has  used  due  care  in  selecting  those  serr- 
ante.' " 

Coming  to  deal  with  exemption  upon  tk« 
ground  of  public  policy,  in  Basabo  y.  Sain- 
tion  Army,  quoting  from  Powers  y.  Massa- 
chusetts Homceopathic  Hospital,  it  is  eaid 
that  such  exemption  "must  rest  upon  tk« 
argument  that  the  advantage  reaped  by  tb* 
public  from  such  trusts  justify  tht  exemp- 
tion; that  is,  as  applied  to  this  case,  tb« 
advantages  to  the  public  justify  defendant's 
exemption  from  liability  for  wrongs  done  to 
individuals.  If  this  argument,  is  sound— 
and  its  soundness  may  be  questioned,  for 
there  are  those  who  will  deny  that  the  ad- 
vantages to  the  public  justify  the  wrong  to 
the  individual — ^it  should  be  addressed  to 
the  legislative,  and  not  to  the  judicial,  de- 
partment of  the  government.  It  is  osr 
duty,  as  judges,  to  apply  the  law.  We  have 
no  authority  to  create  exemptions  or  to  de- 
clare immunity." 

In  147  Mich,  at  page  255,  the  opinios 
says:  "I  conclude  from  this  reasoning  thit 
corporations  administering  a  charitabk 
trust,  like  all  other  corporations,  are  snb- 
ject  to  the  general  laws  of  the  land,  sad 
cannot,  therefore,  claim  exemption  from  r^ 
sponsibility  for  the  torts  of  their  agesta 
unless  that  claim  is  based  on  a  eontraet 
with  the  person  injured  by  such  a  tort,  tad 
that  Downes  y.  Harper  Hospital  and  other 
similar  cases  are  consistent  with  this  mk. 
They  rest  upon  the  principle,  eorreftlf 
stated  in  Powers  y.  Massachusetts  Hoono- 
pathic  Hospital,  65  LJLA.  372,  47  a  C.  A. 
122,  109  Fed.  204,  via.,  that  the  beneficUrr 
of  such  charitable  trust  enters  into  a  eon- 
tract  whereby  he  assumes  the  risk  of  snch 
torts.  It  is  not  surprising  that  yean 
should  have  elapsed  before  the  eorrect  le- 
gal principle  governing  these  cases  vu 
announced  in  Powers  v.  Masaachosetti 
Homoeopathic  HospitaL  The  discovery  of 
correct  legal  principles,  like  the  discoTerr 
of  scientific  and  social  truths,  reqaires  tlise 
and  patient  investigation." 

In  Hordem  y.  Salvation  Army,  199  N.  T. 
233,  32  L.R.A.(N.S.)  62,  139  Am.  St.  Ref. 
889,  92  N.  E.  626,  the  action  was  brousM 
to  recover  for  personal  injuries  sastaiaed 
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by    tbe    plaintifT,  a  journeyman  mechanic, 
^Krb.o  "w^&s  engaged  in  making  repairs  upon  a 
boiler    upon  defendant's  premises,  through 
the     defective    condition   of    a    runway    or 
sta^in^  leading  from  a  door  in  the  boiler 
room.       The   defendant  claimed   exemption 
from  liabilil^  as  being  a  religious  or  chari- 
table   corporation.     The  court  cites  many 
of   tlie    cases  above  referred  to  where  such 
corporations  have  been  held  to  be  totally 
immune   from   liability,   as   well   as   those 
where   they  have  been  held  immune  on  the 
ground  that  they  were  performing  govern- 
mental functions,  and  also  those  where  the 
immunity  is  made  dependent  upon  the  re- 
lation  the  plaintiff  bears  to  the  defendant, 
and    says:      '*In   all   it  is  recognized   that 
the   beneficiary  of  a  charitable  trust  may 
not  hold  the  corporation  liable  for  the  neg- 
lect of  its  servants.    This  is  unquestionably 
the  law  of  this  state"  (citing  cases) — and, 
after  discussing  certain  other  cases  in  New 
York,    where  defendant  charitable  corpora- 
tions have  been  held  liable  to  third  persons 
for    negligence,   repudiates  the  doctrine  of 
the  nonliability  of  trust  funds  for  payment 
of   damages  arising  from  negligence. 

Hordern    v.    Salvation    Army    fully    ap- 
proves the  doctrine  of  Powers  v.  Massachu- 
setts Homoeopathic  Hospital,  supra,  and  the 
court   said:     '*We  can  add  nothing  to  the 
force  of  this  reasoning,  but  simply  express 
our  concurrence  therein,  as  well  as  in  the 
argument   of   Judge  LowelL"     Hordern   v. 
Salvation  Army  itself  was  subsequently  ap- 
proved by  the  New  York  court  of  appeals 
in  Kellogg  v.  Church  Charity  Foundation, 
203  N.  Y.  191,  38  L.RA.(N.S.)   481,  96  N. 
£.  406,  Ann.  Cas.  1913A,  883,  3  N.  C.  C.  A. 
444,  where  the  court  says:     ''It  must  now 
be  regarded  as  settled  that  a  charitable  cor- 
poration is  not  exempt  from  liability  for 
a   tort  against  a  stranger   because  of  the 
fact  that  it  holds  its  property  in  trust  to 
be  applied  to  purposes  of  charity." 

We  are  much  indebted,  in  considering 
this  case,  to  the  very  learned  and  able 
opinion  of  the  Rhode  Island  court  in  Basabo 
V.  Salvation  Army,  supra,  from  which  we 
have  extracted  with  great  freedom. 

Applying  the  principles  considered  to  the 
case  before  us,  it  becomes  at  once  apparent 
that  the  defendant  in  error  was  not  a  bene- 
ficiary of  the  charity,  but  that  she  is  to 
be  considered  as  a  stranger,  and  comes 
within  the  influence  of  the  principle  that  a 
charitable  corporation  is  not  exempt  from 
liability  for  torts  against  strangers  because 
it  holds  its  property  in  trust  to  be  applied 
to  the  purposes  of  charity;  a  principle 
which  seems  to  be  fully  established  by 
courts  of  the  highest  authority  and  in  well- 
cbnsidered  cases. 

In   this  connection,   it  may  be  observed 
51  L.R.A.(N.8.) 


that  much  that  has  been  said  in  this  opin- 
ion was,  in  this  view  of  the  case,  unneces- 
sary; to  which  we  reply  that  the  whole 
subject  was  discussed  in  oral  argument  and 
in  the  briefs  of  counsel;  that  it  is  of  great 
interest  and  of  first  impression  in  this 
state;  and  we  felt  therefore  that  it  would 
be  well  to  consider  it  in  all  its  bearings. 

Our  conclusion  is  that  there  was  no  error 
in  the  instructions  given  or  refused. 

Coming  to  the  facts  of  the  case,  we  find 
from  the  evidence  that  they  are  fairly 
stated  in  the  brief  for  defendant  in  error 
as  follows:  That  Mrs.  Davis  was  expect- 
ing to  be  confined,  and  her  husband  had 
made  arrangements  with  the  hospital  to 
receive  her  as  a  pay  patient.  On  the  day 
in  question  Mr.  Davis  was  out  of  the  city, 
but,  before  leaving,  had  requested  Mrs. 
Thompson,  a  friend  of  his  wife,  to  look  out 
for  her  and  to  go  to  the  hospital  with  her, 
if  necessary  to  go  before  his  return  to  the 
city.  About  noon  on  July  31,  1912,  Mrs. 
Thompson  received  a  phone  message  from 
Mrs.  Davis,  telling  her  that  she  felt  ill, 
and  that  she  was  preparing  to  go  to  the 
hospital,  and  asking  her  to  come  down  and 
go  with  her.  Mrs.  Thompson  complied  with 
this  request,  and  went  to  the  apartment 
occupied  by  Mrs.  Davis.  She  phoned  to 
Mrs.  Davis's  physician,  and  he  told  her  to 
order  a  carriage  and  proceed  with  Mrs. 
Davis  to  St.  Vincent's  Hospital.  Mrs. 
Thompson  ordered  a  carriage,  and  in  the 
meantime  Mrs.  Davis  phoned  to  St.  Vin- 
cent's Hospital,  and  advised  the  authori- 
ties that  she  would  come  over  in  a  short 
time,  and  asked  them  if  they  were  prepared 
for  her.  She  was  informed  that  the  hos- 
pital authorities  were  in  waiting  and  in 
readiness  for  her  arrival.  About  half-past 
1  o'clock  in  the  afternoon  Mrs.  Ddvis  and 
her  friend  Mrs.  Thompson  went  in  the  car- 
riage to  St.  Vincent's  Hospital.  Before  they 
arrived,  a  storm  came  up,  and  it  began  to 
rain  rapidly.  The  driver,  leho  was  familiar 
with  the  hospital  and  its  entrances,  drove 
around  to  the  rear  of  the  hospital  into  an 
open  court,  and  stopped  his  carriage  at  the 
entrance  which  was  used  by  the  hospital 
for  its  patients  and  friends  accompanying 
them.  Mrs.  Davis  was  at  the  time  suffer- 
ing a  great  deal.  At  her  request  the  driver 
got  down  from  his  seat,  and  rang  the  bell 
at  the  entrance,  and  then  got  back  on  his 
seat  on  the  carriage.  No  one  having  re- 
sponded to  the  summons,  Mrs.  Thompson 
suggested  that  she  should  get  out  of  the 
carriage  so  that  there  would  be  no  delay 
when  the  nurse  came.  This  she  did,  and, 
as  it  was  raining  very  hard  at  that  time, 
she  approached  the  entrance  for  the  purpose 
j  of  going  inside  of  the  hospital,  and  thereby 
'  protecting  herself  from  the  rain  until  the 
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nurse  came.  She  walked  up  to  the  entrance, 
which  was  equipped  with  double  screen 
doors,  and,  opening  the  door  to  the  left, 
she  stepped  into  what  she  thought  was  a 
hall  or  reception  room,  but,  instead  of  that, 
it  was  an  elevator  shaft,  and  she  fell  to 
the  bottom  of  the  shaft,  a  distance  of  4 
feet  7  inches,  and  sustained  the  injuries 
for  which  she  later  on  instituted  this  ac- 
tion. 

Coming  to  a  more  particular  description 
of  the  elevator,  it  appears  that  one  side 
of  the  elevator  shaft  was  an  outside  rear 
wall  of  the  building.  At  the  level  of  the 
ground  a  doorway  was  cut  into,  this  shaft, 
so  that  when  the  floor  of  the  elevator  was 
on  a  level  with  the  surface  of  the  ground,, 
people  could  walk  in  and  out  of  the  eleva- 
tor. This  doorway  was  fitted  up  as  an 
entrance.  There  was  a  stone  doorsill  at  the 
bottom,  and  at  the  top  of  the  doorway  there 
was  a  stone  lintel.  There  were  two  wooden 
doors  which  opened  outwardly,  and  were 
fastened  back  during  the  summer.  There 
were  also  two  screen  doors  which  opened 
outwardly,  and  which  were  in  use  in  the 
summer  months.  One  of  these  screen  doors, 
the  one  to  the  left  of  a  person  approaching 
the  entrance,  was  equipped  with  a  handle, 
so  that  it  could  be  opened  from  the  out- 
side, but  there  was  no  inside  fastening  on 
this  door  at  all,  and  when  the  elevator  was 
further  up  in  the  shaft  there  was  nothing 
to  prevent  anyone  from  opening  these  doors 
and  walking  into  the  shaft.  The  lower 
part  of  these  screen  doors  was  covered  with 
a  grating,  which  prevented  a  person  ap- 
proaching from  seeing  through  it  into  the 
shaft  beyond.  On  the  left-hand  side  of  the 
screen  doors  there  was  a  push  bell,  just 
as  at  aiiy  ordinary  entrance  door,  and  there 
was  a  little  inclined  wooden  way  leading 
up  to  the  sill  of  the  door.  In  other  words, 
the  testimony  seems  to  show  that  this 
entrance  was  equipped  just  as  any  ordi- 
nary entrance  into  a  hall  or  reception 
room  is  equipped.  There  were  no  signs  or 
warnings  of  any  kind  to  indicate  that  these 
doors  opened  into  an  elevator  shaft  Instead 
of  into  a  hall. 

We  think  the  evidence  tends  to  support 
all  the  averments  of  the  declaration  and 
all  the  facts  upon  which  the  several  in- 
structions were  predicated,  and  makes  a 
case  which  was  proper  for  the  consideration 
of  the  jury,  whose  verdict,  under  proper 
instructions,   is  conclusive. 

We  are  therefore  of  opinion  that  the  trial 
court  committed  no  error,  and  its  judg- 
ment is  affirmed. 

Card  well,  J.,  absent, 
fil  I..R.A.(N.S.) 
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JOHN  W.  HARPER  et  aL 

V. 

CITY  OF  TOPEKA,  Appt 

(—  Kan.  — ,  139  P»c.  1018.) 

Municipal  oorporation  —  maintonanoe 
of  park  —  public  function. 

1.  The  maintenanee  of  a  park  by  a  atj 
for  the  sole  benefit  of  the  public,  and  aot 
for  any  profit  or  benefit  to  the  municipal 
corporation,  is  a  governmental  or  public 
function. 

Pleading  —  demurrer  —  admissions. 

2.  The  allegations  of  the  petition  gea- 
erally,  and  especially  as  to  the  physical  cca- 
ditions  of  the  pond  in  the  park,  are,  by  tht 
demurrer,  admitted. 

Negligence  —  pond  —  attractive    nui- 
sance. 

3.  The  pond  as  described,  being  a  repro- 
duction of  a  natural  pond,  is  not  aa  at- 
tractive nuisance. 

(April  11,  1914.) 

APPEAL  by  defendant  from  a  judpn*^t 
of  the  District  Court  for  Shawnee  (  o  m 
ty  overruling  a  demurrer  to  a  petition  nKni 
to  recover  damages  for  the  alleged  wrong- 
ful death  of  plaintiffs'  son.     Rcversed- 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  Ralston  and  James  W. 
Clark,  for  appellant: 

In  maintaining  a  public  park,  defendant 
is  exercising  a  public  or  govenuoeiital 
power,  and  is  not  liable  for  torts  committed 
in  connection  therewith. 

28  Cyc.  1299,  1300;  4  Dill.  Mun.  Corp. 
§  1656;  Caldwell  v.  Prunelle,  57  Kan.  51L 
46  Pac.  949;  Peters  v.  Lindsborg,  40  Km- 
654,  20  Pac.  490;  28  Cyc  1302,  1303-1305: 
La  Clef  V.  Concordia,  41  Kan.  323,  13  Am. 
St.  Rep.  285,  21  Pac.  272 ;  New  Kiowi  ? . 
Craven,  46  Kan.  114,  26  Pac.  426;  PfefferW 
V.  Lyon  Coimty,  39  Kan.  432,  18  Pac.  506: 
State  ex  rel.  Atwood  v.  Hunter,  38  Kia. 
578,  17  Pac.  177;  State  ex  rel.  Godard  t. 
Topeka  Water  Co.  61  Kan.  647,  60  Pac 
337;  Freeman  v.  Chanute,  63  Kan.  573,  66 
Pac.  647 ;  Cherryvale  Water  Co.  v.  Cherry- 
vale,  65  Kan.  219,  69  Pac.  176;  Asher  »• 
Hutchinson  Water,  Light  &  P.  Co.  66  Kat 
496,  61  L.R.A.  62,  71  Pac.  813;  Edfion  t. 

Headnotes  by  Smith,  J. 


Note.  —  Generally  aa  to  llabilitv  of  i 
municipal  corporation  for  injuries  throu?^ 
unsafe  conditions  in  parks  or  puMi' 
grounds  other  than  streets,  see  note  to  Biv 
bing  V.  Asbury  Park.  33  L.R.A.(Ni?.)  523 

As  to  the  applicability  of  the  doctrine  "f 
attractive  nuisance  to'  ponds,  reservoir: 
waterwavs,  etc.,  see  note  to  Thompwn  '^• 
niinois  C.  R.  Co.  47  L.R.A.(N.S.)  1101. 
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Ol&tlie,  81  Kan.  328,  36  L.R.A.(N.S.)  861, 
105  Pac,  621;  Church  v.  Portland,  18  Or. 
73,  6  L.R^.  269,'22  Pac.  628;  Rowzee  v. 
Pierce,  75  Miss.  846,  40  L.R.A.  402,  65  Am. 
St.  Rep.  625,  23  So.  307;  Mclntyre  v.  El 
Paso  County,  15  Colo.  App.  78,  61  Pac.  237; 
Blair  v.  Granger,  24  R,  I.  17,  51  Atl.  1042 ; 
Bisbin^  v.  Asbury  Park,  80  N.  J.  L.  416, 
33  LJi.A,(N.S.)  523,  78  Atl.  196;  Steele 
V.  Boston,  128  Mass.  583 ;  Russell  v.  Tacoma, 
8  Wash.  156,  40  Am.  St.  Rep.  895,  35  Pac. 
605;  Clark  v.  Waltham,  128  Mass.  567; 
Park  Comrs.  y.  Prinz,  127  Ky.  460,  106  S. 
W-  948. 

The  pond  was  not  an  attractive  nuisance. 

Cliarvoz  v.  Salt  Lake  City,  —  Utah,  — , 
45   L.RA.(N.S.)   652,  131  Pac.  901. 

Mr.   Otis  B.  Hnngate  for  appellees. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees,  in  their  petition,  alleged: 
That    they   are   the  father  and   mother   of 
Matteflon  Harper,  deceased.     That  on  De- 
cember 6,  1911,  and  prior  thereto,  the  de- 
fendant city  owned  and  maintained  a  pub- 
lie  park,  known  as  Central  Park,  within  the 
limits   of   said   city,   apd   kept   and    main- 
tained therein  a  pond  of  water  which  had 
been    constructed  by  the  city.     That  near 
the  south  end  of  the  park  the  pond  was  7 
or  8  feet  deep,  and  on  the  date  named  was 
frozen    over    and    covered    with    ice    about 
1  inch  thick.    That  the  park  was  in  a  resi- 
dence portion  of  the  city  where  many  chil- 
dren lived  and  passed  by.     That  the  city 
kept   and   maintained   open   gates   to   said 
park,   and   paths   and  walks  therein   upon 
which   the  public  was  permitted  to  walk, 
one  of  which  paths  was  along  the  south  end 
of  the  pond.    That  for  a  long  time  prior  to 
the  accident  numerous  children  of  the  lo- 
cality  frequently  resorted   to  the  park   to 
play    and    for    amusement,    and    especially 
when  the  park  was  covered  with  ice  to  slide 
and  skate  thereon.    That  the  city  neglected 
to  make   any   effort   to   keep   the   children 
from  playing  about  the  pond,  or  from  skat- 
ing and  sliding  thereon,   and  provided  no 
watchman  to  patrol  said  pond,  or  to  rescue 
children    therefrom,    if    any    got    into    the 
pond.     That  on   the  above  date   Matteson 
Harper,   then   about  seven   years   old,   was 
going   from   the   Central   Park   School,    lo- 
cated west  of  Central  Park,   to  his  home 
on  Western  avenue  in  the  city,  and  in  so 
doing  passed  through  the  park,  and  along 
the  south  bank  of  the  pond,  which  was  the 
direct  route  from  the  school  to  his  home. 
That,  observing  that  the  pond  was  frozen 
over,  and  lacking  in  judgment  and  discre- 
tion by   reason   of  his  youth,   he   was   at- 
tracted thereby,  and  went  upon  the  ice  to 
slide.     That  he  broke  through  the  ice,  fell 
51  L.R.A.(N.S.) 


into  the  water,  and  was  drowned  at  a  point 
where  the  water  was  8  feet  deep.  That  the 
deceased  did  not  know  the  dangerous  con- 
dition of  the  ice;  but  the  condition  was 
well  known  to  the  city,  its  officers,  agents, 
and  employees.  That  when  the  deceased 
was  drowned,  he  was  a  strong,  healthy  boy, 
and  affectionate  to  his  parents.  That,  had 
he  lived,  his  services  would  have  been  of 
the  value  of  $10,000  to  the  appellees,  for 
which  sum  appellees  prayed  judgment. 
To  this  petition  the  city  filed  a  demurrer 
on  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  the  hearing  of  the  de- 
murrer it  was  overruled  by  the  court,  and 
the  city  appeals. 

Ordinarily  cities  and  other  municipal  cor- 
porations in  the  exercise  of  their  govern- 
mental functions  are  not  liable  in  damages 
for  any  neglect,  or  even  wrongdoing,  of 
their  officers  in  the  discharge  of  such  duties, 
unless  such  liability  is  expressly  imposed 
upon  them  by  law.  Pfcfferle  v.  Lyon  Coun- 
ty, 39  Kan.  432,  18  Pac.  506;  Peters  v. 
Lindsborg,  40  Kan.  654,  20  Pac.  490;  La 
Clef  V.  Concordia,  41  Kan.  323,  13  Am.  St. 
Rep.  285,  21  Pac.  272;  New  Kiowa  v. 
Craven;  46  Kan.  114,  26  Pac.  426;  Cald- 
well v.  Prunelle,  67  Kan.  511,  46  Pac. 
949;  4  Dill.  Mun.  Corp.  5th  ed.  §  1660,  p. 
2895;  28  Cyc  1306. 

An  exception  to  the  rule  has  been  made 
which  holds  cities  liable  for  damages  re- 
sulting from  defects  in  their  highways  or 
certain  conditions  of  notice.  In  Jansen  v. 
Atchison,  16  Kan.  358,  it  is  said:  "Cities 
having  the  powers  ordinarily  conferred 
upon  them  respecting  bridges,  streets,  and 
sidewalks  within  their  limits,  owe  to  the 
public  the  duty  of  keeping  them  in  a  safe 
condition  for  use  in  the  usual  mode  by 
travelers,  and  are  liable  in  a  civil  action 
for  special  injuries  resulting  from  neglect 
to  perform  this  duty." 

In  the  second  edition  of  the  reports  con- 
taining the  latter  case,  njimerous  authori- 
ties are  cited  approving  the  doctrine.  Nei- 
ther counties  nor  townships,  however,  were 
held  liable  in  this  state  for  injuries  caused 
by  defects  in  bridges,  culverts,  or  highways 
until  the  enactment  of  chapter  237,  Lawn 
of  1887  (§  658  of  the  General  Statutes  of 
1909).  Eikenberry  v.  Bazaar  Twp.  22  Kan. 
556,  31  Am.  Rep.  198;  Marion  County  v. 
Riggs,  24  Kan.  265 ;  Parr  v.  Shawnee  Coun- 
ty, 70  Kan.  Ill,  78  Pac.  449. 

Another  exception  to  the  general  rule 
stated  as  to  the  liability  of  cities  in  the 
state  was  adjudicated  in  Kansas  City  v. 
Siese,  71  Kan.  283,  80  Pac.  626.  In  that 
case  the  city  was  held  liable  in  damages  for 
maintaining  an  attractive  nuisance  in  or 
adjacent  to  a   street   in   a   thickly   settled 
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diatrict  of  the  dty,  and  the  doetrine  was 
reaffirmed  in  Roman  ▼.  Leavenworth,  90 
Kan.  379,  133  Pac.  651.  There  are,  how- 
ever, limitations  upon  the  application  of 
the  doctrine.  In  Tavis  y.  Elansaa  City,  89 
Kan.  547,  132  Pac.  185,  the  following  quo- 
tation from  Peters  t.  Bowman,  115  Cal. 
345,  56  Am.  St.  Rep.  106,  47  Pac.  598,  1 
Am.  Keg.  Rep.  4,  is  made  with  approval: 
"The  owner  of  a  thing  dangerous  and  at- 
tractive to  children  is  not  always  and  uni- 
versally liable  for  an  injury  to  a  child 
tempted  by  the  attraction.  His  liability 
bears  a  relation  to  the  character  of  the 
thing,  whether  natural  and  common,  or 
artificial  and  uncommon,  to  the  compara- 
tive ease  or  difficulty  of  preventing  the  dan- 
ger without  destroying  or  impairing  the 
usefulness  of  the  thing,  and,  in  short,  to 
the  reasonableness  and  propriety  of  his 
own  conduct,  in  view  of  all  surrounding 
circumstances  and  conditions.  As  to  com- 
mon dangers  existing  in  the  order  of  nature, 
it  is  the  duty  of  parents  to  guard  and 
warn  their  children,  and,  failing  to  do  so, 
they  should  not  expect  to  hold  others  re- 
sponsible for  their  own  want  of  care.  But, 
with  respect  to  dangers  specially  created 
by  the  act  of  the  owner,  novel  in  character, 
attractive  and  dangerous  to  children,  easily 
guarded  and  rendered  safe,  the  rule  is,  as 
it  ought  to  be,  different."    115  Cal.  356. 

The  maintenance  of  the  park  as  described 
in  the  petition  is  clearly  a  governmental 
function.  The  city  as  a  corporation  de- 
rives no  benefit  therefrom;  but  the  park  is 
maintained  for  the  benefit  of  the  public 
without  regard  to  residence.  The  park  is 
not  a  public  highway,  and,  unless  the  pond 
therein  is  an  attractive  nuisance,  the  city 
cannot  be  held  liable  for  the  accident  upon 
any  principle  heretofore  recognized  by  the 
courts  of  this  state.  As  described  in  the 
petition,  and  as  a  matter  of  common  knowl- 
edge, the  park  is  not  an  annoyance  to  the 
public,  but  is  a  beneficent  provision  made 
by  the  city  for  open-air  recreation  and  di- 
version. It  adds  to  the  happiness  and 
health  fulness  of  the  thousands  who  avail 
themselves  of  its  benefits.  The  pond  in  the 
park  adds  to  its  beauty,  and  is  accessory  to 
all  the  beneficent  purposes  for  which  the 
park  was  established  and  is  maintained. 

By  the  allegations  of  the  petition,  it  ap- 
pears that  the  pond  proved  not  only  dan- 
gerous, but  destructive,  to  the  little  boy 
who  ventured  thereon,  and  who,  by  reason 
of  his  tender  years,  was  incapable  of  ap- 
preciating and  avoiding  the  dangers  en- 
countered. The  suggestion  in  the  petition 
that  the  pond  should  have  been  fenced  by 
the  city,  or  that  patrolmen  should  have 
been  at  the  place  to  keep  the  boy  from  going 
upon  the  ice,  is  evidently  impracticable.  A ' 
51  L.R.A.(N.S.) 


fenee  about  the  pond  would  diafi^re  thr 
park  and  rob  the  pond  of  much  of  its  at- 
tractiveness. So  far  as*  appears,  the  boy 
went  there  and  upon  the  ice  alone,  and 
there  waa  nothing  to  attract  the  attention 
of  patrolmen,  if  such  had  been  employed 
to  watch  the  pond.  The  pond  was  dango'- 
oua  at  the  time  aalj  because  covered  with 
a  thin  coating  of  ice. 

The  pond  appears  to  be  of  like  character, 
and,  although  made  by  the  city,  is  virtual Ir 
a  reproduction  of  the  ponds  found  in  na- 
ture, and  nature  does  not  maintain  attrac- 
tive nuisances.  That  there  always  is  pos- 
sible danger  of  a  child  going  upon  the  iep 
or  falling  into  the  water  is  true;  but  suck 
an  accident  is  as  likely  to  occur  on  any  likr 
pond  in  nature.  It  has  been  said  that  there 
is  possible  danger  in  every  step  of  life 
from  the  cradle  to  the  grave,  although  the 
danger  may  not  be  foreseen.  Every  tree 
that  stands  in  the  park  or  in  the  city  pre- 
sents the  possible  danger  that  some  boy 
may  climb  it  and  fall  to  his  injury,  or  eves 
death.  Ordinary  care  requires  only  that 
means  be  taken  to  avoid  such  dangers  as 
are  reasonably  to  be  apprehended, — ^prob- 
able dangers,  not  possible  dangers.  The 
imminence  of  the  danger  is  ordinarily  th^ 
measure  of  care  to  be  taken  to  avoid  it. 
There  seems  no  reason  in  this  case  to  hold 
the  city  liable  which  would  not  have  been 
equally  cogent  had  the  boy,  in  going  to  or 
from  school,  gone  through  a  neighbor's 
pasture,  with  the  owner's  consent,  and  met 
a  like  fate  upon  a  pond  therein.  We  know 
of  no  rule  that  imposes  higher  care  upon 
a  city  than  upon  an  individual. 

Much  reliance  is  placed  by  the  appellees 
in  the  case  of  Bowden  v.  Kansas  City,  69 
Kan.  587,  66  L.R.A.  181,  105  Am.  St.  Rep, 
187,  77  Pac.  573,  1  Ann.  Gas.  955,  16  Am. 
Neg,  Rep.  339.  The  syllabus  reads:  "A 
municipal  corporation  is  performing  t 
ministerial  public  duty  in  maintaining  t 
fire  station,  and  is  liable  in  damages  to 
an  employee  for  personal  injuries  resulting 
from  the  neglect  of  the  corporation  to  fur- 
nish him  a  reasonably  safe  place  in  which 
to  work."  Notwithstanding  the  use  of  th^ 
word  "ministerial"  in  the  syllabus,  the  real 
principle  involved  was  the  relation  of  em- 
ployer and  employee  as  stated  in  the  opin- 
ion. 

We  have  examined  the  authorities  cited 
by  counsel  on  the  question  submitted  for 
additional  briefs,  and  also  the  collection  of 
authorities  in  extended  notes  to  three  cases 
in  19  L.R.A.(N.S.)  1094,  1136.  The  gen- 
eral rule  we  have  stated  is  sustained  by 
much  the  greater  number  of  cases,  and  up<»i 
what  appears  to  be  the  better  reasoning  in 
cases  brought  against  cities  or  municipali- 
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ties    "where  the  question  of  immunity  from 
liaibilitjr  is  raised. 

It  is  strenuously  urged  that  a  city  should 
be    liable  for  any  defect  or  negligence  in 
the   maintenance  of  its  parks  on  the  same 
pounds  as  in  the  maintenance  of  its  high- 
ways.     The  necessities  of  public  travel  at 
all    times    and  under   all    conditions    pre- 
sumably  impelled  the  courts  to  make  the 
exception  regarding  the  maintenance  of  the 
high'WByB  in  cities  as  we  have  noted.    Like 
reasons    do  not  seem  to  require  the  exten- 
sion   of    the  exception  to  the  maintenance 
of   parks;  at  least  this  has  not  been  done 
in  this  state,  and  we  do  not  feel  that  jus- 
tice \nroiild  be  promoted  by  making  tlie  fur- 
ther exception. 

On  the  facts  stated  in  the  petition,  it 
does  not  appear  that  the  pond  is  an  at- 
tractive nuisance.  The  demurrer  should 
therefore  have  been  sustained. 

The  order  and  judgment  is  reversed. 

"West^  J.,  specially  concurring: 
I   concur  in  the  conclusion  reached,  for 
the    reason   that  no   actionable  negligence 
is  shown  by  the  allegations,  but  I  do  not 
think    that   the   question   of   governmental 
function  is  in  the  case;  neither  am  I  ready 
to  concede  that  the  reproduction  of  a  nat- 
ural  pond  may  not  be  as  dangerous  and 
attractive  a  nuisance  as  any  other.     The 
statutes  seem  to  clothe  the  city  with  au- 
thority   to   maintain    parks,    and    likewise 
charge   it  with  duty  of  proper  regulation 
and  care.     Gen.  Stat.  1909,  §§  831,  834. 
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CITY  OF  TEXARKANA,  ARKANSAS,  et 

al.,  Appts., 

V. 

HUDGINS  PRODUCE  COMPANY  et  al. 

(—  Ark.  — ,  164  8.  W.  736.) 

Mnnldpal  corporation  ^  requiring  li- 
cense for  sale  of  elder. 

1.  Charter  authority  to  regulate  any 
trade  of  a  tendency  dangerous  to  morals, 
health,  or  safety,  and  to  prevent  nuisances 
and  declare  what  are  sucn,  includes  power 
to  require  persons  engaged  in  the  sale  of 
cider  to  procure  a  license. 

Intoxtc»iting  liquor  —  license  of  sale  of 
cider  —  ezcessiveness  of  fee. 

2.  A  fee  of  $15  per  month  for  whole- 
salers, and  $10  per  month  for  retailers,  for 
the  privilege  of  selling  cider  free  from  in- 
toxicating qualities,  making  frequent  analy- 
ses necessary  to  determine  whether  or  not 

Note. —  As  to  power  to  prohibit  or  regu- 
late the  sale  of  "soft  drinks,"  see  note  to 
Tolliver  v.  Blizzard,  34  L.RA.(N.S.)  890. 
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the  licensee  is  acting  within  his  authority, 
is  not  so  excessive  that  the  court  can  say 
that  it  is  for  revenue,  rather  than  for  regu- 
lation, and  is  therefore  void. 

(March  2,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Miller  County  Chancery  Court 
sustaining  a  demurrer  to  the  answer  in  a 
suit  to  restrain  the  enforcement  of  a  city 
ordinance  regulating  the  sale  of  cider  by 
wholesale.     Reversed. 

Statement  by  Smith,  J.: 

The  appellees  brought  suit  in  the  chan- 
cery court  of  Miller  coimty,  Arkansas,  to 
restrain  the  city  of  Texarkana,  Arkansas, 
and  Foster  Rogers,  its  chief  of  police,  from 
enforcing  a  certain  ordinance  of  that  city, 
regulating  the  sale  of  cider  by  wholesale 
and  retail-  The  lower  court  issued  a  tem- 
porary injunction,  which  was  made  perma- 
nent on  the  final  hearing. 

So  much  of  the  ordinance  as  we  need 
consider  here  reads  as  follows: 

"Sec.  3.  That  the  selling  of  cider,  either 
at  wholesale  or  retail,  within  thp  incorpo- 
rate limits  of  the  city  of  Texarkana,  Ar- 
kansas, is  hereby  declared  to  be  a  privi- 
lege, and  it  shall  be  unlawful  for  any  per- 
son or  persons  to  engage  in  the  sale  of 
cider,  either  at  wholesale  or  retail,  until 
either  he  or  they  shall  have  complied  with 
the  provisions  of  this  ordinance. 

"Sec.  4.  That  each  dealer  in  cider  within 
the  incorporate  limits  of  this  city  of  Tex- 
arkana, Arkansas,  shall,  before  engaging  in 
said  business,  whether  at  wholesale  or  re- 
tail, pay  into  the  city  treasury  of  the  city 
of  Texarkana,  Arkansas,  the  following  li- 
cense fees,  namely: 

"(a)  Each  wholesale  dealer  in  cider  shall 
pay  the  sum  of  fifteen  ($15)  dollars  per 
month,  payable  monthly  on  the  first  day 
of  each  month. 

"(b)  Each  retail  dealer  in  cider  shall 
pay  the  sum  of  ten  ($10)  dollars  per 
month,  payable  on  the  first  day  of  the 
month. 

"Any  person  or  persons  engaging  in  the 
business  of  selling  cider  within  the  said 
city  of  Texarkana,  Arkansas,  either  at 
wholesale  or  retail,  without  having  first 
paid  the  license  fee  required  by  this  or- 
dinance, shall  be  subject  to  a  fine  of  twenty- 
five  ($25)  dollars  for  each  offense;  and 
each  day  that  said  business  is  so  illegally 
carried  on  shall  constitute  a  separate  of- 
fense." 

The  complaint  alleged  that  appellee  the 
Hudgins  Produce  Company  is  a  domestic 
corporation,  and  that  the  city  of  Texar- 
kana, Arkansas,  is  a  city  of  the  first  class, 
and  that  the  Hudgins  Produce  Company  is 
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engaged  in  the  wholesale  grocery  and  pro- 
duce buBiness  in  said  city,  and  is  also  en- 
gaged in  the  sale  of  sweet  cider.  The  com- 
plaint further  alleged  that  the  ordinance 
was  unreasonable,  void,  and  of  no  effect,  for 
the  following  reasons:  "First,  that  the  city 
of  Texarkana,  Arkansas,  is  not  empowered 
or  authorized  to  pass  any  act  to  declare 
the  wholesaling  and  retailing  of  cider  a 
privilege,  or  to  license  or  regulate  the 
same,  and  that  the  effort  of  the  city  to  col- 
lect a  license  under  the  said  ordinance  is 
an  illegal  exaction,  and  an  abuse  of  the 
power  of  the  said  city;  and,  second,  that 
the  said  ordinance  is  a  revenue  measure, 
and  that  the  amount  of  the  tax  is  unrea- 
sonable, excessive,  and  void ;  and,  third,  that 
the  ordinance  is  void  because  it  contains 
and  attempts  to  legislate  upon  more  than 
one  subject,  and  the  subjects  are  not  clear- 
ly expressed  in  the  title."  Appellees  rely 
upon  the  first  and  second  grounds.  Ap- 
pellants admitted  in  the  answer  that  ap- 
pellee is  engaged  in  the  wholesale  grocery 
business  in  the  city  of  Texarkana,  Arkan- 
sas, and  further  admitted  that  it  is  en- 
gaged in  the  wholesale  cider  business;  but 
denied  that  the  cider  sold  by  it  was  the 
cider  commonly  known  as  sweet  cider;  but 
it  stated  the  truth  to  be  that  the  cider 
sold  by  appellee  was  a  cider  made  by  a 
chemical,  process,  with  harmful  and  danger- 
ous ingredients  therein,  and  said  cider, 
when  fermented,  contained  a  large  percen- 
tage of  alcohol,  and  that  the  carrying  on 
of  said  business  had  a  tendency  dangerous 
to  morals,  health,  and  public  safety,  and 
came  expressly  within  the  terms  and  con- 
ditions of  subdivision  4  of  §  5648  of  Kirby's 
Digest  of  the  statutes  of  the  state  of  Ar- 
kansas. Appellants  deny  the  said  ordi- 
nance is  unreasonable  and  void,  and  deny 
the  city  was  not  authorized  or  empowered 
to  license  or  regulate  the  wholesaling  of 
cider,  and  alleged  that  dealing  in  cider,  as 
appellee  was  doing,  was  a  business  properly 
subject  to  the  regulation  of  the  city  coun- 
cil, but  it  denied  that  the  license  fee  pro- 
vided for  was  imposed  for  the  purpose  of 
raising  a  revenue;  but  say  the  sole  purpose 
of  said  ordinance  was  for  the  regulation  of 
said  business,  and  the  fees  provided  there- 
for wercf  intended  to  pay  the  necessary  ex- 
penses of  such  supervision.  Appellants  fur- 
ther alleged  that,  in  order  to  ascertain  the 
extent  of  the  fermentation  of  said  cider, 
and  the  adulteration  thereof,  it  was  neces- 
sary to  make  tests  of  the  said  cider,  and 
that  said  tests  are  expensive,  and  are  re- 
quired to  be  frequentl:'  made,  and  that  the 
license  fee  of  $15  per  month  will  not  more 
than  pay  for  the  inspection  or  tests  of 
said  cider,  and  the  proper  regulation  of  the 
sale  thereof.  Appellants  also  stated  that 
it  is  a  dutv  of  the  chief  of  police  of  said 
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city,  made  so  by  resolution  of  the  said  dt; 
council,  to  inspect  the  places  where  cider 
is  sold,  and  to  report  to  the  major  aaj 
dealer  who  is  handling  intoxicating  ciicr. 
A  copy  of  said  resolution  was  attached  u 
an  exhibit  to  the  answer,  and  it  reads  sft 
follows : 

"Sec.  1.  That  the  chief  of  police  of  the 
said  city  of  Texarkana,  Arkansas,  and  his 
assistants  are  hereby  instructed  and  di- 
rected to  inspect  all  cider  offered  for  sals 
by  wholesale  and  retail  dealers  within  t:i« 
city  of  Texarkana,  Arkansas,  and  he  shAli 
see  that  said  cider  so  offered  for  safe  is 
pure  and  wholesome. 

"Sec.  2.  That  in  the  inspection  of  t^ 
business  of  any  wholesale  dealer  be  raaj 
require  from  said  dealer  such  remsonabk 
proof  of  the  quality  of  the  cider  to  be  soli 
as  will  satisfy  him  that  the  same  is  pure 
and  wholesome. 

"Sec.  3.  In  the  inspection  of  cider  sold  at 
retail  by  dealers  within  said  city  of  Texar- 
kana, the  chief  of  police  shall  see  that  the 
places  at  which  cider  is  sold  are  not  made 
tippling  houses,  and  that  the  cider  so  »>ld 
at  said  places  is  pure  and  wholesome,  aai 
that  the  same  is  not  hard  nor  intoxicating 
it  shall  also  be  his  duty  to  see  that  the 
places  where  said  cider  is  retailed  are  kepc 
in  a  clean  and  sanitary  condition* 

"Sec.  4.  If  the  chief  o'f  police  shall  deter- 
mine that  any  cider  sold  within  the  city  of 
Texarkana,  Arkansas,  is  unwholesome  or 
intoxicating,  it  shall  be  his  duty  to  repc^rt 
the  seller  of  said  cider  to  the  mayor  of 
the  city  of  Texarkana,  with  his  reeommes- 
dation  as  to  whether  or  not  the  Uoense  of 
said  dealer  should  be  revoked. 

"Sec.  5.  The  chief  of  police  shall  fnmifb 
to  each  person  granted  a  license  to  «eli 
cider  a  copy  of  this  resolution,  and  tW 
same  shall  be  considered  a  part  of  taid 
license." 

The  ordinance  requiring  the  license  wu 
passed  on  the  27th  of  May,  1913,  and  the 
resolution  fixing  the  duties  of  the  chief  of 
police  in  regard  to  the  inspection  of  the 
cider  was  passed  on  June  24,  1913.  The 
complaint  in  this  cause  was  filed  on  the  2d 
day  of  July,  1913. 

Appellee  says  that  the  resoluticm  pre- 
scribii\g  the  duties  of  the  chief  of  police 
was  passed  merely  to  bolster  up  the  ordi- 
nance, and  that  it  cannot  be  considered  is 
determining  the  validity  of  the  ordintoce. 
Appellee  demurred  to  the  answer,  and  thlB 
demurrer  was  sustained,  and  appellaoti. 
electing  to  stand  ypo^^  ^^  demurrer,  hxn 
appealed. 

Mr.  Frank  8.  Qninn,  for  appellants: 
The  defendant  city  had  authority  to  pan 

an  ordinance  taxing  or  licensing  or  rcfo* 

lating  the  sale  of  cider. 
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Helena  v.  Miller,  88  Ark.  263,  114  S.  W. 
237;  Fayetteville  v.  Carter,  52  Ark.  301, 
6  L.RJI.  509,  12  S.  W.  573;  Hot  Springs 
T.  Curry,  64  Ark.  152,  41  S.  W.  55 ;  Gettys- 
burg y.  Gettysburg  Transit  Co.  36  Pa. 
Super.  Ct.  598;  Northwestern  University  v. 
Wibnette,  230  111.  80,  82  N.  E.  615;  Russell- 
viUe  y.  White,  41  Ark.  485;  Ft.  Smith  v. 
Ayers,  43  Ark.  82;  7  Cyc.  130. 

Cider  being  a  beverage  liable  to  fermen- 
tation, and  thereby  becoming  alcoholic,  and 
therefore  dangerous  and  harmful  to  the 
health,  morals,  and  good  order  of  the  com- 
munity, is  a  proper  subject  for  supervision 
and  regulation  by  the  mimicipality. 

Eureka  Vinegar  Co.  y.  Ga^tte  Printing 
Co.  35  Fed.  570;  State  y.  Schaefer,  44  Kan. 
90,  24  Pac.  92;  Com.  v.  Reyburg,  122 
Pa.  299,  2  L.RJ^.  415,  16  Atl.  351;  Car- 
penter V.  Little  Rock,  101  Ark.  238,  142 
S.  W.  162;  Trigg  v.  Dixon,  96  Ark.  199, 
131  S.  W.  695,  Ann.  Cas.  1912B,  509;  3 
McQuillin,  Mun.  Corp.  1998;  Tiedeman, 
Pol.  Power,  §  102;  ToUiver  v.  Blizzard,  143 
Ky.  773,  34  L.R.A.(N.S.)  890,  137  S.  W. 
509;  Monroe  v.  Lawrence,  44  Kan.  607,  10 
L.R.A.  520,  24  Pac.  1113;  Re  Jahn,  55 
Kan.  694,  41  Pac.  956;  Lincoln  Center  v. 
Linker,  5  Kan.  App.  242,  47  Pac.  174,  6 
Kan.  App.  869,  51  Pac.  807,  7  Kan.  App. 
282,  53  Pac.  787;  Eureka  y.  Jackson,  8 
Kan.  App.  49,  54  Pac.  5;  Pikeville  v.  Huff- 
man, 112  Ky.  360,  65  S.  W.  794;  State  v. 
Danenberg,  151  N.  C.  718,  26  L.R.A.(N.S.) 
890,  66  S.  E.  301;  Com.  v.  Henry,  110  Va. 
879,  26  L.R.A.(N.S.)  883,  65  S.  E.  570; 
Hardin  v.  Radford,  112  Va.  547,  72  S.  E. 
101,  Ann.  Cas.  1913B,  858;  Cassidy  y. 
Macon,  133  Ga.  689,  66  S.  E.  941;  Macon 
Sash,  Door  k  Lumber  Co.  v.  Macon,  96 
Ga.  23,  23  S.  E.  120;  Daus  v.  Macon,  103 
Ga.   774,  30   S.   E.  670. 

Mr.  Wllllain  H.  Arnold,  for  appellees: 

There  is  no  expressed  or  implied  power 
granted  to  municipalities  to  regulate  the 
sale  of   cider. 

State  V.  Danenberg,  151  N.  C.  718,  26 
L.R.A.(N.S.)  890,  66  S.  E.  301;  Macon 
Sash,  Door  k  Lumber  Co.  v.  Macon,  96  Ga. 
23,  23  S.  E.  120;  Daus  v.  Macon,  103  Ga. 
774,  30  S.  E.  670;  Cassidy  v.  Macon,  133 
Ga.  689,  66  S.  E.  941 ;  Monroe  v.  Lawrence, 
44  Kan.  607,  10  L.R.A.  520,  24  Pac.  1113; 
State  V.  Schaefer,  44  Kan.  92,  24  Pac.  92; 
Re  Jahn,  55  Kan.  694,  41  Pac.  956;  Lin- 
coln Center  y.  Linker,  5  Kan.  App.  242, 
47  Pac.  174;  Tuck  v.  Waldron,  31  Ark. 
462;  Pikeville  y.  Huffman,  112  Ky.  360, 
65   8.   W.   794. 

The  ordinance  in  question  is  a  revenue 
measure. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

It  is  said  that  the  ordinance  if  void 
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because  it  designates  the  business  of  selling 
cider,  either  at  wholesale  or  retail,  as  a 
privilege,  and  undertook  to  derive  a  revenue 
from  the  exercise  of  this  privilege  by  im- 
posing a  tax  so  excessive  that  its  purpose 
to  raise  revenue  is  made  manifest.  It  ia 
true  the  business  of  selling  cider  is  re- 
ferred to  as  a  privilege;  but  the  use  of  that 
term  is  not  controlling  in  the  consideration 
of  the  purpose  of  the  ordinance.  It  is 
proper  to  consider  not  only  the  amount  of 
the  license  Axed  by  the  ordinance,  but  it  is 
necessary  also  to  consider  the  nature  of 
the  business  sought  to  be  regulated,  and 
the  probable  regulation  which  will  be  neces- 
sary to  effectuate  the  purposes  of  the  ordi- 
nance. 

Appellants  say  the  authority  to  pass  the 
ordinance  in  question  is  found  in  the  4th 
subdivision  of  §  5648  of  Kirby's  Digest, 
which  section  confers  additional  and  en- 
larged powers  upon  cities  of  the  first  class, 
and  that  the  part  of  said  section  conferring 
the  authority  for  the  ordinance  under  con- 
sideration reads  as  follows:  "And  to  pre- 
vent or  regulate  the  carrying  on  of  any 
trade,  business,  or  vocation  of  a  tendency 
dangerous  to  morals,  health,  or  safety  .  .  . 
and  to  prevent,  abate,  or  remove  nuisances 
of  every  kind,  and  to  declare  what  are, 
such."  To  determine  whether  or  not  the 
ordinance  in  question  is  authorized,  and  the 
authority  for  its  enactment  conferred  by 
the  language  quoted,  it  will  be  necessary 
for  us  to  consider  whether  or  not  the  sale  of 
cider  is  a  proper  subject  of  municipal  regu- 
lation; and,  if  it  is  found  to  be,  then  the 
further  question  arises  whether  or  not  the 
fee  imposed  by  said  ordinance  was  designed 
to  cover  the  estimated  qost  of  regulation, 
or  was  intended  as  a  means  of  raising  rev- 
enue. 

Is  the  sale  of,  cider  a  proper  subject  of 
regulation  T  Appellee  says  that,  if  this  or- 
dinance is  not  void,  cities  may  impose  a 
license  upon  all  merchants  as  such.  But 
we  think  this  is  not  so;  for,  in  our  opinion, 
the  sale  of  cider  is  not  an  improper  sub- 
ject of  regulation.  Cider  is  defined  in  7 
Cyc.  130,  as:  "An  alcoholic  beverage  ob- 
tained by  the  fermentation  of  the  juice  of 
apples;  a  fermented  liquor  made  from  the 
juice  of  apples — formerly  used  of  all  kinds 
of  strong  liquors  except  wine;  a  drink  made 
from  the  juice  of  apples."  An  interesting 
case  which  discusses  the  chemical  composi- 
tion of  cider,  and  which  shows  that  it  may 
be  an  alcoholic  and  intoxicating  beverage, 
and  one  which  cannot  lawfully  be  sold  in 
a  state  whose  statutes  prohibit  the  sale  of 
alcoholic  or  fermented  liquors,  is  Eureka 
Vinegar  Co.  v.  Gazette  Printing  Co.  (C.  C.) 
35  Fed.  570.  This  is  a  very  learned  opin- 
ion, and  was  delivered  by  Justice  Caldwell, 
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a«  judge  of  the  circuit  court  of  the  eastern 
district  of  Arkansas. 

The  city  of  Lawrence,  in  the  state  of  Kan- 
sas, passed  an  ordinance  regulating  the  sale 
of  eider,  which  was  not  intoxicating,  and 
prohibited  its  sale  in  less  quantity  than  1 
gallon,  and  forbade  the  drinking  of  same  at 
the  place  of  sale.  This  ordinance  was  at- 
tacked upon  the  ground  that  it  was  a  viola- 
tion of  private  rights,  and  was  an  unrea^ 
Bonable  restraint  upon  trade,  and  was  not 
authorized  under  any  legislative  enactment 
of  the  state.  It  was  held  that  the  legislative 
power  given  to  city  councils  to  enact  and 
make  all  such  ordinances,  by-laws,  rules, 
and  regulations  not  inconsistent  with  the 
laws  of  the  state,  as  may  be  expedient  for 
maintaining  the  peace,  good  government, 
and  welfare  of  the  city  and  its  trade  and 
commerce,"  was  a  sufficient  authority  for 
the  enactment  of  such  an  ordinance.  It  was 
there  insisted  that  cider  is  a  harmless  and 
wholesome  drii^k,  and  that  the  restraint  up- 
on its  sale  was  unreasonable,  in  contraven- 
tion of  a  common  right,  and  therefore  un- 
constitutional. In  upholding  that  ordinance 
the  supreme  court  of  that  state  said:  "The 
ordinance  was  manifestly  not  enacted  in 
pursuance  of  the  prohibitory  law,  nor  for 
the  regulation  of  the  sale  of  intoxicating 
liquors.  The  ordinance  inferentially  per- 
mits the  sale  of  cider  in  quantities  of  a 
gallon  or  more,  and  the  penalty  for  its 
violation  may  be  $10,  without  imprison- 
ment. These  provisions  are  not  consonant 
with  the  laws  prohibiting  and  punishing 
the  unlawful  sale  of  intoxicating  liquors, 
and  hence  we  must  infer  that  the  ordinance 
was  passed  for  the  purpose  of  controlling 
the  sale  and  disposition  of  cider  that  was 
not  intoxicating.  It  will  be  observed  that 
the  ordinance  regulates,  rather  than  pro- 
hibits, the  sale  of  cider,  and  the  legisla- 
tive power  to  regulate  th^  sale  of  an  ar- 
ticle or  liquid  which  in  some  stages  is  harm- 
less and  in  others  hurtful  is  no  longer  open 
to  question.  The  juice  of  apples  quickly 
changes  from  fresh  to  hard  cider,  and  hard 
cider  is  presumptively  not  only  a  fermented, 
but  an  intoxicating,  liquor.  State  v.  Schae- 
fer,  44  Kan.  90,  24  Pac.  92.  It  is  difficult 
to  show  when  the  change  occurs  and  when 
it  reaches  such  a  state  as  will  produce  in- 
toxication. It  may  have  been  thought  that 
the  drinking  of  cider  might  foster  a  taste 
for  strong  liquors,  and  that,  if  the  unre- 
stricted sale  of  cider  by  the  glass  was  per- 
mitted, the  officers  might  be  easily  deceived 
as  to  the  character  of  the  drinks  sold,  and 
that  a  tippling  shop  might  be  carried  on 
under  the  guise  of  a  place  to  sell  cider.  In 
the  interest  of  the  health  of  the  people,  and 
the  peace  and  good  order  of  the  communi- 
ties, it  was  deemed  wise  to  regulate  the 
traffic.  To  sell  it  by  the  glass  and  allow 
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it  to  be  drunk  upon  the  premlaes   where 
sold  was  deemed  to  be  subversive  of  good 
order,   and   dangerous   to   the    healUi    and 
morals  of  the  people,  and  hence   the  city 
imposed  a   regulation  that   it   ahoold   not 
be  sold  in   less  quantities  than    1   gaUoo, 
and  should  not  be  drank  at  the  plmce  of 
sale.    Such  a  regulation  violates  no  private 
right,   and   does  not  unreasonably    or    im- 
properly restrain  trade.**     The  court   thes 
proceeds  to  show  that,  while  there   is   no 
provision  of  the  statute  of  Kansas  directly 
authorizing  the  enactment  of  such  an  ordi- 
nance, yet  that  the  city  possessed  authority 
to   pass   the   ordinance   under   the   general 
welfare  clause,  which  authorized  city  coun- 
cils "to  enact  and  make  all  such  ordinances, 
by-laws,  rules,  and  regulations,  not  incon- 
sistent with  the  laws  of  the  state,  as  may 
be   expedient    for   maintaining   the    peace, 
good  government,  and  welfare  of   the   city 
and  its  trade  and  commerce."     Monroe  v. 
Lawrence,  44  Kan.  607,  10  L.R.A.  520,  24 
Pac.  1113.     It  is  a  matter  of  common  ob- 
servation that,  where  the  sale  of  liquor  has 
been  prohibited,  a  conunon  method  of  vio- 
lating the  law  which  works  this  prohibition 
is  to  engage  ostensibly  in  the  sale  of  what 
is  ordinarily  called  soft  drinks,  and   that 
cider   is  one  of  the  drinks  so  sold.      And 
we  know,  too,  from  the  authority   of  the 
cases  herein  cited,  that,  by  processes  of  fer- 
mentation, cider  may  cease  to  be  sweet,  and 
become  intoxicating. 

Other  interesting  cases  on  this  subject 
are  those  of  Com.  v.  Reyburg,  122  Pa.  299, 
2  LwR.A.  415,  16  Atl.  351;  Re  Jahn.  53 
Kan.  694,  41  Pac  956;  Lincoln  Center  v. 
Linker,  6  Kan.  App.  242,  47  Pac.  174,  s.  e. 
6  Kan.  App.  369,  51  Pac.  807,  and  7  Kan. 
App.  282,  53  Pac.  787;  also  Eureka  v.  Jack- 
son, 8  Kan.  App.  49,  54  Pac  5. 

At  the  time  of  the  passage  of  the  ordi- 
nance in  question,  it  was  unlawful  to  sell 
intoxicating  liquors  of  any  character  with- 
in 10  miles  of  the  eity  of  Texarkana,  it 
having  been  made  so  by  Act  No.  26  of  iht 
Acts  of  the  General  Assembly  of  1913,  pro- 
hibiting ''the  sale  or  giving  away  or  storing 
or  keeping  stored  for  another  person  any 
alcoholic  liquors,  or  any  spirituous,  ardent, 
vinous,  malt,  or  fermented  liquors,  or  sny 
compound  or  preparation  thereof  commonly 
called  tonics  or  medicated  liquors,"  which 
act  of  the  general  assembly  was  approved 
February  7,  1913.  This  ordinance  does  not 
give  one  who  pays  the  fee  therein  provided 
the  right  to  sell  any  kind  of  cider,  the 
sale  of  which  is  made  unlawful  by  the 
special  act  of  general  assembly  above  men- 
tioned. Evidently  one  of  the  purposes  of 
the  ordinance  is  to  obtain  information  if 
cider  was  sold  which  it  was  unlawful  to 
sell.  The  resolution  dated  June  24,  1913. 
expressly  so  provides.     But,  even  though 
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we   may  not  consider  this  resolution  in  as- 
certaining the  purpose  of  the  ordinance,  the 
answer  alleged  that  the  chief  of  police  had 
frequent  inspections  made  by  chemical  an- 
alysis  to  ascertain  the  character  of  cider 
being   sold  by  the  various  dealers  therein 
in    the   city.     It  cannot  be  said   that  the 
purpose  of  an  ordinance  is  not  that  of  r^u- 
lation,   simply  because  the  ordinance  con- 
tains   no   provision   for   the   inspection   or 
regulation   of   the   business  to   be   licensed 
thereunder.    In  the  cases  of  the  Helena  v. 
Miller,  88  Ark  263,  114  S.  W.  237,  where  a 
municipal  ordinance  of  the  city  of  Helena 
imposed  an  annual  license  fee  of  $25  upon 
hotels  and  $15  upon  boarding  houses,  the 
contention  was  made  that  the  ordinance  was 
void,  as  having  been  passed  for  the  purpose 
of  raising  revenue,  and  not  for  the  purpose 
of  regulation,  because  no  provision  was  con- 
tained in  the  ordinance  providing  for  the 
inspection  or  superintendence  of  the  busi- 
ness there  licensed;  but  the  court  held  that 
the  ordinance  should  not  be  declared  void 
on  that  account.    We  have  many  cases  which 
discuss  the  authority  of  municipal  corpora- 
tions to  impose  a  license,  such  as  is  imposed 
by  the  ordinance  now  under  consideration, 
and  it  has  been  said  in  a  number  of  these 
cases  that  it  is  our  duty  to  indulge  every 
reasonable  presumption  in  favor  of  the  va- 
lidity of  the  ordinance,  and  not  to  declare 
it  void,  unless  it  plainly  appears  to  be  so. 
In  the  case  of  Helena  v.  Miller,  supra,  it 
is  said:     "It  is  difficult  for  the  court  to 
draw  the  line   precisely   between   amounts 
which  are  reasonable  and  those  that  are  un- 
reasonable.    The   license   fee   fixed   by    an 
ordinance  may,  however,  be  so  high  that 
the  court  will,  on  the  face  of  it,  declare 
it  to  be  unreasonable  (Stamps  v.  Burk,  83 
Ark.  361,  104  8.  W.  163),  or  so  low  that 
the  court  will  declare  it  to  be  reasonable." 
A  leading  case   on   this   subject,  and   one 
which   has   been   generally   quoted   in    the 
different  opinions  of  this  court,  is  the  case 
of  Fayetteville  v.  Carter,  62  Ark.  301,  6 
L.R.A.  609,   12  8.  W.  673,   in   which  case 
it  was  said:  "A  fee  sufficient  to  cover  the 
expense  of  issuing  the  license,  and  to  pay 
the  expenses  which  may  be  incurred  in  the 
enforcement  of  such   police  inspections  or 
superintendence  as  may  be  lawfully  exer- 
cised over  the  business,  may  be  required. 
It  is  obvious  that  the  actual  amount  neces- 
sary to  meet  such  expenses  cannot,  in  all 
cases,  be  ascertained  in  advance,  and  that 
Mt  would  be  futile  to  require  anything  of 
the  kind.'    The  result  is,  if  the  fee  required 
is   not    plainly    unreasonable,    the    courts 
ought  not  to  interfere  with  the  discretion 
exercised  by  the  council  in  fixing  it;  and, 
unless  the  contrary  appears  on  the  face  of 
the  ordinance  requiring  it,  or  is  established 
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by  proper  evidence,  they  should  presume  it 
to  be  reasonable/' 

In  the  case  of  Trigg  v.  Dixon,  06  Ark. 
190,  131  S.  W.  605,  Ann.  Caa  1012B,  600, 
an  ordinance  of  the  city  of  Texarkana, 
Arkansas,  which  imposed  a  license  of  $50 
upon  all  persons  engaged  in  the  business  of 
a  butcher,  was  upheld.  That  ordinance  was 
upheld  as  having  been  authorized  both  un- 
der §  6438  of  Kirby's  Digest^  giving  cities 
and  towns  power  to  establish  and  regulate 
markets,  and  also  under  §  5648,  subdiv.  4, 
giving  cities  of  the  first  class  authority  to 
prevent  or  regulate  the  carrying  on  of  any 
trade,  business,  or  vocation  of  a  tendency 
dangerous  to  morals,  health,  or  safety,  and 
it  was  said  there,  as  has  been  said  in  num- 
erous other  cases:  "The  power  to  regulate 
includes  the  power  to  license  as  a  means 
of  regulating."  Upon  consideration  of  the 
decisions  in  various  cases  of  our  own,  as 
well  as  of  other  courts,  we  think  the  test 
of  the  reasonableness  of  an  ordinance  im- 
posing a  license  for  the  purpose  of  regula- 
tion may  be  said  to  be  that,  if  it  is  such  a 
sum  as  is  so  manifestly  excessive,  and  out 
of  proportion  to  the  regulation  which  will 
probably  be  required  to  make  the  ordi- 
nance effective,  so  that  it  is  certain  the  city 
will  derive  a  profit  from  the  enactment  of 
the  ordinance,  then,  in  all  such  cases,  it 
may  be  said  that  the  purpose  of  the  ordi- 
nance is  to  raise  revenue,  and  such  ordi- 
nances are  void,  when  no  statute  authorizes 
their  enactment  for  the  purpose  of  raising 
revenue. 

Upon  the  other  hand,  if  the  amount  of 
the  regulation  is  uncertain,  and  its  cost  is 
indeterminate,  depending  upon  circumstan- 
ces, which  may  vary,  and  it  does  not  ap- 
pear that  the  license  imposed  is  so  out  of 
proportion  to  the  probable  cost  of  its 
enforcement  so  that  the  ordinance  will  nec- 
essarily be  the  source  of  income  to  the 
municipality,  such  ordinances  should  not  be 
declared  invalid,  as  having  been  passed  for 
the  purpose  of  raising  revenue,  rather  than 
the  purpose  of  regulation,  although  they 
may,  in  fact,  prove  to  be  the  source  of 
profit  to  the  municipality. 

Is  the  sale  of  cider  a  proper  subject  of 
regulation  T  Appellee  says  that,  if  this  ordi- 
nance is  not  void,  cities  may  impose  a  li- 
cense upon  all  merchants  as  such. 

We  conclude,  therefore,  that  the  sale  of 
cider,  either  by  wholesale  or  retail,  is  a 
proper  subject  of  municipal  regulation ;  and 
that  the  license  imposed  by  the  ordinance 
in  question  is  not  so  excessive  that  we  can 
say,  as  a  matter  of  law,  it  was  passed  for 
the  purpose  of  revenue;  and  the  decree  of 
the  court  sustaining  the  demurrer  to  appel- 
lants' answer  is  therefore  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
overrule  said  demurrer. 
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WISCONSIN  SUPREMB'  COURT. 

F.  G.  MORITZ 

V. 

LEWIS    CONSTRUCTION    COMPANY    et 

al.,  ResptB., 

and 

THEODORE  FLECK  et  aL,  Appta. 

(—  WiB.  — ,  146  N.  W.  11200 

Mechanics'   Hen  ^^  material   consnmed 
in  form  for  concrete  works. 

A  lien  may  be  claimed  for  lumber  fur- 
nished and  used  in  the  erection  of  a  build- 
ing for  shoring,  that  is,  support  for  the 
concrete  while  it  is  setting,  so  far  as  the 
lumber  is  destroyed  or  depreciated  in  value 
by  such  use,  under  a  statute  giving  a  lien 
for  materials  furnished  "for  or  in  or  about" 
the  erection  of  a  structure. 

(May  1,  1914.) 


APPEAL   by    defendants    Fleclc    froa    \ 
judgment  of  the  Circuit  Court  for  \i 
waukee  County  in  favor  of  the  defezKla:.: 
Lumber  Company  in  an  action  to  fon^L-^ 
a  mechanics'  lien.     Affirmed. 

Statement  by  Kerwin,  J.: 

This  action  was  brought  to  foreclose  a 
mechanics'  lien.  The  respondent  SsbIi 
Lumber  Company  furnished  certain  lonurr 
to  the  contractor,  who  was  enga^d  is 
building  a  reinforced  concrete  bail«iing  ca 
the  land  of  appellants.  The  lumber  «&» 
used  for  what  is  known  in  the  trade  t< 
shoring;  that  is  wooden  forma  are  eoo- 
structed,  into  which  the  concrete  is  pourr-i, 
and  in  which  it  remains  until  it  has  set, 
when  the  shoring  is  removed.  Hie  shorifi? 
is  often  used  several  times  in  constructing; 
the  same  building.  The  case  was  sent  t^ 
a  referee,  who  made  his  report  and  firi- 
ings,   and   his   finding^   were   substanti&llT 


Note.  —  Mechanice*  lien:  materials 
wholly  or  partially  consumed  in 
process  of  worJe,  hut  not  hecom^ing  a 
part  of  the  structure. 

The  purpose  of  the  present  note  is  to  sup- 
plement that  appended  to  B.  F.  Avery  & 
Sons  V.  Woodruff  &  Cahill,  36  L.R.A.(N.S.) 
866,  which  contains  the  earlier  cases  on 
the  point,  and  refers  to  annotation  on  re- 
lated subjects.  A  later  note  of  interest  in 
this  connection  is  appended  to  Speer  Hard- 
ware Co.  V.  Bruce  Bros.  42  L.R.A.  (N.S.) 
364,  and  deals  with  mechanics'  liens  upon 
premises  for  an  improvement  not  placed 
thereon,  but  having  a  physical  or  beneficial 
connection  therewith. 

The  earlier  note  shows  that  until  recent- 
ly the  courts  consistently  denied  liens  for 
materials  which,  though  employed  or  con- 
sumed in  the  work,  became  no  part  of  the 
structure;  but,  as  also  pointed  out  in  that 
note,  there  appears  to  be  a  tendency  to  re- 
lax that  rigid  rule,  several  late  cases  al- 
lowing liens  to  the  extent  to  which  the  ma- 
terials are  consumed  or  depreciated  in  the 
work. 

Efforts  have  been  made  to  distinguish 
decisions  denying  liens  for  materials  used, 
but  not  incorporated  into,  the  improvement, 
upon  the  ground  that  it  appeared  in  such 
cases  that  such  materials  were  not  con- 
sumed, but  were  taken  away  and  used  for 
other  purposes  by  the  contractor.  For  ex- 
ample, one  case  sought  to  be  distinguished 
in  that  way  is  Kennedy  v.  Com.  182  Mass. 
480,  65  N.  E.  828,  which  is  set  out  in  the 
earlier  note,  and  which  denies  a  lien  for 
lumber  for  concrete  forms.  It  is  true  that, 
as  has  been  said,  the  statement  of  the  facts 
in  that  case  recites  that  the  lumber  was  not 
consumed,  but  was  removed,  but  in  render- 
insf  the  decision  the  court  declared  general- 
ly and  without  qualification  that,  to  re- 
quire a  lien  under  the  Massachusetts  act 
giving  a  lien  for  materials  used  in  the  con- 
struction of  a  public  building,  it  is  neces- 
51  L.R.A.(N.S.) 


sary  to  show  that  the  materials  are  s  part 
of  the  completed  structure, — that  they  ha*'- 
entered  into  it  and  become  a  part  of  tih- 
realty.  Therefore,  this  case  in  no  way  mili- 
tates against  the  statement  in  the  earlifr 
note  that  the  earlier  cases  on  the  questioa 
denied  liens  upon  general  grounds. 

Attempts  have  also  been  made  to  dis- 
tinguish for  like  reasons,  the  case  of  Rit- 
tenhouse  k  E.  Co.  v.  Brown,  254  111.  54\ 
98  N.  E.  971,  reported  since  the  preparation 
of  the  earlier  note.  That  case  too  recites 
that  the  "false  work"  was  taken  away  bv 
the  contractor,  and  the  court,  in  denying  a 
lien,  emphasizes  the  fact  that  the*  fal^ 
work  lumber  never  became,  and  was  not  in- 
tended to  become,  the  property  of  the  own- 
er of  the  building,  but  belonged  to  t'i« 
contractor  who  bought  it,  used  it  for  th*^ 
temporary  purpose  for  which  he  obtainf^il 
it,  and  took  it  away  to  be  used  for  his  ovn 
purposes.  But  although  the  court  concede* 
that  the  lumber  was  depreciated  in  value 
by  the  use,  it  does  not  allow  a  lien  to  the 
extent  of  the  depreciation,  and  the  opinioD 
plainly  shows  that  the  real  reason  for  deny- 
ing the  lien  is  that  the  lumber  did  not  ea- 
ter into  and  become  a  part  of  the  building. 

The  modern  extension  of  mechanics'  liens 
to  materials  employed  in  temporary  proc- 
esses  is   well   exemplified    by   the  case  of 
Chamberlain   y.    Lewistoa,   23   Idaho,  154, 
129  Pac.  1069,  allowing  a  mechanics'  lit« 
for  lumber  used  in  a  cofferdam  oonstructt'd 
for  the  purpose  of  laying  an  intake  pipf 
for  a  waterworks  system.    Having  first  df- 
termined  that  the  destruction  of  the  work 
by  flood  did  not  affect  the  right  to  a  liro. 
and     without     alluding    to     the    questioo 
whether  the  lumber  was  consumed  or  d^ 
predated  by  such  use,  or  whether  but  ff^r 
the   flood    it   could   have   used    again,  thf 
court  allowed  a  lien  upon  general  grounds, 
saying:     "When  the  city  contracted  for  th" 
laying  of  this  pipe  and  doing  of  this  vork. 
its  agents  and  officers  knew  at  the  time  thit 
it  would  be  necessarv  to  construct  a  coffer- 
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adopted  by  the  court  on  the  facts  material 
here.  The  question  involved  is  whether  the 
Sands  ILumber  Company  was  entitled  to  a 
lien  for  the  shoring  furnished,  or  any  part 
thereof. 

The  court  made  findings  at  great  length 
covering  all  the  issues  in  the  case  between 
the  different  parties.  We  shall  refer  only 
to  those  material  and  attacked  upon  this 
appeal,   namely : 

*'Tliat  the  defendant  Sands  Lumber  Com- 
pany, at  the  request  of  the  Lewis  Construc- 
tion  Company,  furnished  lumber  which  was 
used   in  the  construction  of  the  building  in 
question  in  the  manner  and  to  the  extent 
hereinafter  more  particularly   found;    that 
said    lumber  was  furnished  on  or  between 
the  1st  day  of  September,  1910,  and  the  7th 
day  of  October,  3910,  and  was  of  the  value, 
at     customary    and    reasonable    rates,    of 
$1,021.23;  that  on  the  19th  day  of  Novcm- 
her,  1910,  the  Lewis  Construction  Company 


paid  $300  on  account  of  last-named  sum, 
leaving  a  balance  of  $721.23  due  and  un- 
paid from  said  Lewis  Construction  Com- 
pany, together  with  interest  thereon  from 
said  10th  day  of  November,  1910. 

"That  the  lumber  furnished  by  the  Sands 
Lumber  Company  was  used  in  the  construc- 
tion of  false  work  or  forms  into  which  the 
concrete  was  poured,  which  constituted  the 
walls  of  the  said  building;  that  the  said 
lumber  was  thus  used  three  or  four  times 
in  the  construction  of  this  building,  and 
that  after  it  was  tlius  used,  about  75  per 
cent  of  all  the  lumber  could  not  be  used 
again,  but  became  mere  kindling,  and  was 
of  practically  no  value;  that  the  remain- 
ing 25  per  cent  of  said  lumber  was  fairly 
good,  but  full  of  holes,  and  could  be,  and 
was  actually  in  part,  used  again  in  other 
concrete*  work,  on  other  buildings  not  be- 
longing to  the  defendants  Fleck,  but  that 
said  25  per  cent  of  said  lumber  was  second- 


dam    or  use  some  other  means  or  method 
that   n^ould  accomplish  the  same  result,  in 
order  to  do  the  work  and  make  the  repair 
that    the   contract   called   for.     If  'this   be 
true,    and   it  undoubtedly  is,   then  we  fail 
to  see  what  difference  it  makes  to  the  city 
whether  this  labor  and  material  was  em- 
ployed and  used  in  building  the  cofferdam 
or   in  procuring  some  other  means  or  con- 
trivance through   and   by  which   the  work 
should  be  carried  on  and  completed.    When 
&  man  contracts  to  have  a  building  erected, 
he  knows  that  the  contractors  and  builders 
will    be    obliged    to    have    scaffolding    and 
other   material   that  does  not   actually  go 
into  the  building,   but  which   may   practi- 
cally be  used  and  consumed  and  destroyed 
in  the  course  of  the  work.     Such  material 
and  the  labor  incident  thereto  is  as  much 
a  part  of  the  contract  as  if  it  were  speci- 
fied  and  set  forth  in  the  contract  itself." 
The  court  cites  with  approval  Barker  &  S. 
Lumber  Co.  v.  Marathon  Paper  Mills  Co. 
146  Wis.  12,  38  L.R.A.(N.S.)    875,  130  N. 
W.  866,  and  E.  R.  Darlington  Lumber  Co. 
V.  Westlake  Constr.  Co.  161  Mo.  App.  723, 
141    S.   W.    031,    which    are    cited    in    the 
earlier  note  and  which  mark  the  modifica- 
tion of  the  old  rule  against  liens  for  tem- 
porary work.     The  Chamberlain  Case  was 
followed  in  Potlach  Lumber  Co.  v.  Lewis- 
ton,  23  Idaho,  367,  129  Pac.  1073. 

So,  the  Kansas  court  has  recently  held 
that  lumber  furnished  for  and  used  in  the 
making  of  forms  for  a  concrete  structure, 
as  provided  in  the  contract  and  specifica- 
tions for  its  erection,  which  is  largely  con- 
sumed and  rendered  valueless  by  such  use. 
is  "material"  within  the  meaning  of  a 
mechanics*  lien  law.  Chicago  Lumber  Co.  v. 
Douglas,  89  Kan.  308,  44  L.R.A.(N.S.)  843, 
131  Pac.  563.  In  reaching  this  conclusion, 
the  court  said:  "These  forms  operated  to 
enhance  the  value  of  the  land  on  which 
they  were  used  as  did  the  labor  in  setting 
them  up.  They  were  finally  taken  down 
and  removed,  but  the  life  and  substance  of 
51  L.R.A.(N.S.)  66 


the  material  had  been  used  up  in  the  erec- 
tion of  the  building.  The  material  can- 
not be  regarded  as  a  part  of  the  contractors' 
plant,  because  it  was  impregnated  with 
cement  and  rendered  practically  unfit  for 
other  uses.  It  was  used  directly  in  the  con- 
struction of  the  building,  and,  being  con- 
sumed in  that  use,  it  can  he  fairly  said  that, 
within  the  meaning  of  our  statute,  it  entered 
into  and  was  used  in  the  erection  of  the 
building.  It  is  clear  that  it  came  within 
the  terms  of  the  bond,  as  it  was  'material 
furnished  and  used  in  and  about  said  con- 
tract work.' " 

Attention  is  also  directed  to  Pacific  Sash 
&  Door  Co.  v.  Bumiller,  162  Cal.  664,  41 
L.R.A.(N.S.)  296,  124  Pac.  230;  allowing 
a  lien  for  lard  oil  applied  to  the  threads  of 
pipe  joints,  insulated  wire  for  drop  lights, 
plaster  for  soldering  joints,  asbestos  com- 
prising a  part  of  the  electric  switchboard, 
and  soapstone  used  on  the  inside  of  pipes 
to  facilitate  the  pulling  of  wires  through 
the  same.  In  allowing  these  items  the 
court  contented  itself  with  saying  merely 
that  the  contention  that  these  materials 
did  not  enter  into  or  become  a  part  of  the 
structure  was  unfounded. 

The  Iowa  court  expressly  recognizes  the 
right  to  a  lien  for  lumber  consumed  in  con- 
structing false  work  for  the  erection  of  a 
bridge,  distinguishing  the  cases  in  which  a 
lien  ia  claimed  for  tools,  machinery,  and 
equipments  furnished  the  contractor.  Em- 
pire State  Surety  Co.  v.  Des  Moines,  152 
Iowa,  552,  132  N.  W.  837,  denving  rehearing 
of  152  Iowa,  531,  131  N.  W.  870. 

While  this  note,  like  the  earlier  one,  ex- 
cludes cases  involving  the  right  to  liens 
for  tools  and  equipment  furnished  the 
contractor,  reference  may  be  made  to 
Farmers*  Irrig.  Co.  v.  Kamm,  65  Colo.  440, 
136  Pac.  766,  in  which  materials  used  in 
erecting  a  temporary  shelter  for  men  and 
teams  were  placed  in  the  same  category  as 
tools  and  equipment  of  the  contractor,  and 
were  therefore  held  not  lienable.    L.  A.  W. 
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hand  lumber,  and  worth  about  $10  per 
thousand. 

"That  the  75  per  cent  of  the  lumber  fur- 
nished by  said  Sands  Lumber  Company, 
which,  as  heretofore  found,  could  not  be 
used  again,  was  actually  consumed  in  the 
erection  and  construction  of  tlie  building 
in  question,  and  has  entered  into  and 
formed  part  of  such  completed  structure; 
that  the  26  per  cent  of  the  lumber  fur- 
nished by  this  defendant,  which  became 
secondhand  lumber,  was  not  entirely  con- 
sumed in  its  use  in  or  about  the  erection 
or  construction  of  said  building,  but  was 
in  part  a  tool  or  appliance;  that  said  26 
per  cent  has  been,  by  its  use  in  said  build- 
ing, diminished  in  value  to  the  extent  of 
$133.14,  for  which  sum,  in  addition  to  the 
sum  of  $465.92,  balance  due  upon  the  75 
per  cent  above  mentioned,  the  defendant 
Sands  Lumber  Company  is  also  entitled  to 
lien,  making  a  total  of  $690.06,  with  inter- 
est as  aforesaid." 

The  court  found  the  amount  due  the  re- 
spondent Sands  Lumber  Company  in  ac- 
cordance with  the  above  findings,  and  or- 
dered judgment  therefor  and  a  lien  on  the 
premises.  Judgment  was  entered  accord- 
ingly, from  which  this  appeal  was  taken  by 
the  appellants,  Theodore  Fleck  and  Otto 
Flock,  owners  of  the  premises. 

Messrs.  Otjen  A  Otjen,  for  appellants: 

A  materialman  is  not  entitled  to  a  lien 
for  shoring. 

Oppenheimer  v.  Morrell,  118  Pa.  189,  12 
Atl.  307;  McAulifTe  v.  Jorgenson,  107  Wis. 
132,  82  N.  W.  706;  Avery  &  Sons  v.  Wood- 
ruff  &  Caliill,  144  Ky.  227,  36  L.R.A.(N.S.) 
870,  137  S.  W.  1088. 

No  lien  is  given  for  the  depreciation  of 
the  value  of  a  tool  or  appliance. 

Barker  k  S.  Lumber  Co.  v.  Marathon 
Paper  Mills  Co.  146  Wis.  12,  36  L.RJ^. 
(N.S.)  876,  130  N.  W.  866. 

Messrs.  Ix>renB  A  Lorens,  for  respond- 
ent lumber  company: 

A  materialman  furnishing  lumber  for 
false  work  for  concrete  construction  is  en- 
titled to  a  lien  to  the  extent  of  the  value 
of  the  lumber  actually  consumed  in  the 
work. 

Ibid.;  Avery  k  Sons  v.  Woodruff  &  Cahill, 
144  Ky.  227,  36  L.R.A.(N.S.)  866,  137  S. 
W.  1088;  E.  R.  Darlington  Lumber  Co.  v. 
Westlake  Constr.  Co.  161  Mo.  App.  723, 
141  S.  W.  031;  Chicago  Lumber  Co.  v. 
Douglas,  80  Kan.  308,  44  L.R.A(N.S.)  843, 
138  Pac.  563. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court : 

It  is  contended  by  appellant  that  the 
Sands  Lumber  Company  acquired  no  lien 
61  L.R.A.(N.S.) 


for  any  of  the  lumber  used  in  shoring,  b^ 
cause  it  did  not  become  a  part  of  the  str«- 
ture,  and,  further,  that  the  findings  to  the 
effect  that  75  per  cent  of  the  lumber  vu 
consumed  in  the  construction  of  the  build- 
ing, and  that  25  per  cent  was  depreciated 
in  value,  as  specified  in  the  findings,  are  not 
supported  by  the  evidence.  A  careful  ex- 
amination of  the  evidence  convinces  thtt 
the  findings  are  well  supported  by  tbe  evi- 
dence. The  question  whether  the  Sand^ 
Lumber  Company  was  entitled  to  a  lien 
upon  the  established  facts  is  a  more  deli- 
cate question.  In  a  case  recently  decidftl 
by  this  court  (Barker  k  S.  Lumber  Co.  v. 
Marathon  Paper  Mills  Co.  146  Wis.  12,  3^^ 
L.R.A.(N.S.)  875,  130  N.  W.  866),  it  w 
held  that  where  lumber  was  furnished  aod 
used  in  a  cofferdam,  which  dam  was  m 
part  of  the  building,  but  was  afterwards 
torn  or  blown  out  and  the  lumber  therebr 
became  destroyed,  or  practically  so,  th? 
materialman  furnishing  the  lumber  was 
entitled  to  a  lien  upon  the  structure. 
though  no  part  of  .the  lumber  became  i 
part  of  it.  It  appeared  that  the  cofferdam 
was  a  structure  built  in  order  to  facilitate 
the  construction  of  a  concrete  dam  on  tht 
premises,  to  furnish  water  power  to  operate 
the  mill  in  process  of  construction  on  tbe 
premises.  The  cofferdam  was  a  temporary 
affair,  and  became  useless  after  const^I^ 
tion  of  the  permanent  or  concrete  dam. 

While  the  right  to  a  mechanics'  lien  must 
be  found  in  the  statute,  this  court  has  held 
that  the  statute  must  be  liberally  construed, 
with  a  view  of  carrying  out  its  intention 
and  remedial  purpose.  The  statute  gives 
a  'lien  for  materials  furnished  "for  or  in 
or  about"  the  erection  of  the  structure^ 
and  the  question  here  is  whether  tbe  shor- 
ing used  in  the  reinforced  concrete  build- 
ing was  furnished  for,  in,  or  about  tbe 
building.  There  is  no  question  here  but 
what  the  material  was  furnished  and  deliv- 
ered to  be  used  in  the  building,  and  was  ia 
fact  used  for  shoring,  but  did  not  remaio 
in  the  building  after  the  concrete  had  b^ 
come  set,  and  25  per  cent  of  it  was  remori?d 
and  used  for  other  purposes,  though  cod- 
siderably  depreciated  in  value  by  use  in 
appellant's  building.  Seventy-five  per  cent, 
as  the  court  found,  was  practically  eoa- 
sumed  or  destroyed  by  use. 

This  case  is  very  similar  in  principle  to 
Barker  k  S.  Lumber  Co.  v.  Marathon  Paper 
Mills  Co.  supra.  There  the  lumber  did  not 
remain  in  the  structure,  but  was  pra^ 
tically  destroyed  in  the  use.  Here  the  luD- 
ber  was  actually  used  in  the  constructioB 
by  supporting  the  concrete  until  it  hard- 
ened and  was  self-supporting,  and  theo 
was  removed.  It  was  thus  used  several 
times   in   the   construction,  and  after  tbe 
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building  was  flniahed  had  become  so  dam- 
aged that  76  per  cent  of  it  was  practically 
destroyed  and  of  no  value,  except  for  kind- 
ling wood,  as  the  evidence  shows  and  the 
court  found. 

It  has  been  held  that  mechanics'  liens 
may  be  allowed  for  the  value  of  explosives 
used  in  preparing  the  ground  for  the  build- 
ing of  the  structure,  upon  the  principle 
that  where  the  material  is  used  directly 
upon  the  structure  instrumental  in  pro- 
ducing the  final  result  and  actually  con- 
sumed in  use,  it  may  be  said  to  form  a  part 
of  the  structure.  See  cases  cited  in  Barker 
&  S.  Lumber  Co.  v.  Marathon  Paper  Mills 
Co.  146  Wis.  at  page  22.  The  logic  of  these 
decisions  is,  as  said  by  this  court  in  the 
Barker  Case,  that  the  material  is  con- 
sumed necessarily  in  the  process  of  con- 
structing the  building,  and  that  its  life 
has  gone  into  the  fabric  of  the  structure. 
This  necessarily  is  peculiarly  applicable  to 
the  instant  case.  The  shoring  had  physical 
contact  with  the  building  in  its  construc- 
tion. It  added  to  the  value  of  the  com- 
pleted structure,  and  its  life  and  substance 
had  in  effect  gone  into  the  structure  to  the 
extent,  at  least,  that  the  material  was  con- 
sumed. We  think  it  clear,  therefore,  that 
the  Sands  Lumber  Company,  furnisher  of 
the  material,  had  a  lien  for  the  75  per  cent 
of  the  lumber  consumed. 

Nor  do  we  see  any  solid  reason  for  deny- 
ing a  lien  for  the  amount  of  depreciation  of 
the  remaining  25  per  cent  of  the  lumber 
used  for  shoring.  This  lumber  was  like- 
wise used  in  the  construction  of  the  build- 
ing, but  in  such  use  was  not  wholly  con* 
sumed,  but  was  consumed  or  destroyed  to 
the  extent  found  by  the  court  below,  and 
for  which  amount  of  destruction  or  con- 
sumption a  lien  was  awarded.  Thus,  the 
whole  amount  of  consumption  of  the  lum- 
ber used  in  the  construction  of  the  building 
was  held  lienable.  This  ruling  is,  we  think, 
in  harmony  with  Barker  &  S.  Lumber  Co. 
V.  Marathon  Paper  Mills  Co.  supra,  and 
late  cases  in  other  jurisdictions.  Avery  & 
Sons  V.  Woodruff  &  Cahill,  144  Kv.  227,  36 
L.R.A.(N.S.)  866,  137  S.  W.  1088;  E.  R. 
Darlington  Lumber  Co.  v.  Westlake  Constr. 
Co.  161  Mo.  App.  723,  141  S.  W.  931 ;  Chi- 
cago Lumber  Co.  v.  Douglas,  80  Kan.  308, 
44  L.R.A.(N.S.)  843,  131  Pac.  563. 

In  Avery  ft  Sons  v.  Woodruff  k  Cahill, 
supra,  it  was  held  that  the  materialman 
had  a  lien  for  lumber  furnished  for  shor- 
ing in  construction  of  concrete  building, 
where  the  lumber  was  in  greater  part  con- 
sumed in  the  building;  and  the  case  of 
United  States  Fidelity  &  O.  Co.  v.  Probst,  i 
30  Ky.  L.  Rep.  63,  97  S.  W.  406,  is  dis- 
tinfTuinhed. 

E.  R.  Darlington  Lumber  Co.  v.  West- 
fl  L,R^,(N.8,) 


lake  Constr.  Co.  161  Mo.  App.  723,  141 
S.  W.  931,  holds  that  where  the  material 
is  consumed  in  whole  or  in  part  the  claim 
is  lienable.  This  was  a  case  of  lien  for 
shoring  used  in  the  construction  of  a  con- 
crete building. 

True  there  are  cases  holding  that  no 
lien  exists  for  lumber  used  to  make  molds 
for  concrete  work;  as,  for  example,  Ritten- 
house  &  E.  Co.  v.  Brown,  254  111.  540,  98 
N.  E.  071.  But  it  will  be  seen  the  lumber 
was  not  destroyed  or  consumed  in  that 
case,  but  was  taken  away  and  used  again. 
In  the  case  of  Kennedy  v.  Com.  182  Mass. 
480,  65  N.  E.  828,  the  lumber  was  not  con- 
sumed, but  was  moved  away  and  used  on 
other  jobs. 

It  is  further  insisted  by  appellant  that 
since  the  lumber  was  not  totally  destroyed, 
no  lien  can  be  had  for  any  part,  because 
the  statute  does  not  cover  a  case  of  partial 
destruction  or  consumption,  and  that  the 
lienable  and  nonlienable  portions  of  the 
lumber  cannot  be  distinguished.  No  rea- 
son is  perceived  why  a  lien  cannot  be  had 
to  the  extent  that  the  lumber  has  been  con- 
sumed, although  a  part  was  saved.  The 
case  of  E.  R.  Darlington  Lumber  Co.  v. 
Westlake  Constr.  Co.  supra,  is  in  point 
upon  this  proposition.  There  the  lumber 
was  consumed  in  part  only,  and  the  court 
said:  ''Where  certain  material  is  provided 
for  by  the  contract  in  erection  of  a  struc- 
ture, and  is  furnished  and  used  accordingly, 
and  is  either  in  whole  or  in  part  consumed 
in  its  use,  the  materialman  is  entitled  to 
a  lien  for  the  material  thus  consumed  in 
the  erection  of  the  structure,  to  the  extent 
of  the  consumption  of  its  reasonable  value, 
regardless  of  the  fact  whether  or  not  such 
material  formed  a  permanent  part  of  the 
structure  when  completed.  Consumption  of^ 
value  means  the  depreciation  in  the  mar- 
ket value  of  the  material  by  the  use  pro- 
vided for  by  the  contract."  There  is  no 
question  here  of  the  inseparable,  indistin- 
guishable, lienable,  and  nonlienable  articles. 
The  case  does  not  come  within  the  decisions 
cited  by  the  appellant,  namely,  Allen  v. 
Elwert,  29  Or.  428,  44  Pac.  823,  48  Pac. 
54,  and  Rinsel  v.  Stumpf,  116  Wis.  287,  93 
N.  W.  36,  where  from  the  contract  and 
articles  delivered  the  value  of  the  lienable 
and  nonlienable  articles  could  not  be  ascer- 
tained. In  the  Rinzel  Case  the  lien  claim 
represented  a  stipulated  lump  contract 
price,  and  the  articles  consisted  of  fixtures 
which  were  lienable  and  others  which  were 
nonlienable.  So  it  will  be  seen  that  that 
case,  as  well  as  Allen  v.  Elwert,  supra,  are 
clearly  distinguishable  from  the  instant 
case.  In  the  case  at  bar  all  the  lumber 
was  lienable;  therefore  the  materialman 
was  entitled  to  a  Ifen  for  the  v|^li;e  of  sficb 
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part  of  the  lumber  as  was  conaumed.  Horn 
V.  Clark  Hardware  Co.  64  Colo.  522,  45 
L.R.A.(N.S.)  100,  131  Pac.  405.  We  are 
of  opinion  that  the  judgment  of  the  court 
below  is  right,  and  should  be  affirmed. 


HililNOIS  SUPREMS  COURT. 

JOSIE  I.  BLUME,  Appt., 

V. 

PITTSBURG  LIFE  &  TRUST  COMPANY. 

(263  111.  160,  104  N.  E.  1031.) 

Insnrance  —  lapse  —  claim  for  paid-np 
insurance  within  six  months. 

Under  a  provision  in  an  insurance  policy 
that  in  case  of  lapse  for  nonpayment  of 
premium,  the  insured  may  within  six 
months  surrender  the  policy  and  take  paid- 
up  insurance  for  the  cash  surrender  value, 
surrender  of  the  policy  within  the  specified 
time  is  necessarv  to  preserve  the  right  to 
the  option,  and  in  the  absence  of  such  sur- 


render   all   rights    under   the  poliej  viU 
cease. 

(April  23,   1914.) 

APPEAL  by  plaintiff  from  a  jndgmat  d 
the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Municipa. 
Court  of  Chicago  in  defendant's  faror  ii 
an  action  brought  to  recover  the  amons: 
alleged  to  be  due  under  a  life  insarajk^ 
policy.     Affirmed. 

The  facts  are  stated  in  the  opinioiL 

Mr.   £dward  O'Bryan,  with  Mr.  Ed- 
ward O'Bryan,  Jr.,  for  appellant: 

Time  is  not  of  the  essence  of  the  oimtrut 
between  the  parties. 

Ingersoll  v.  Mutual  Lw  Ina  Co.  136  Ii 
App.  568 ;  Manhattan  L.  Ins.  Co.  v.  Psttrr- 
son,  109  Ky.  624,  53  L.R^.  378,  95  As 
St.  Rep.  393,  60  S.  W.  383;  Lenon  r.  Mn 
tual  L.  Ins.  Co.  80  Ark.  563,  8  L.RJL(NjS. 
193,  98  S.  W.  117,  10  Ann.  Cas.  467;  WaA 
ington  Lw  Ins.  Co.  v.  Miles,  112  Kj.  74.. 
66  S.  W.  740;  Montgomery  v.  Phsaik  Mu. 


Note,  —Effect  of  failure  to  apply  for 
paid'tip  insurance  wfthin  time  attpu- 
lated. 

As  to  right  of  beneficiary  to  exercise  op- 
tion upon  default  in  payment  of  premium, 
see  note  to  New  York  L.  Ins.  Co.  v.  Noble, 
46  L.R.A.(N.S,)  391. 

As  to  whether  option  provisions  in  poli- 
cies of  life  insurance  operate  automatical- 
ly, see  Jones  v.  Provident  Sav.  Life  Assur. 
Soc.  25  L.R.A.(N.S.)  803. 

The  question  considered  in  the  present 
note  is  covered  in  the  note  to  Lenon  v.  Mut. 
L.  Ins.  Co.  8  L.R.A.(N.S.)  193,  and  this 
note  includes  only  the  later  decisions  upon 
the  point. 

As  stated  in  the  earlier  note,  the  Arkansas 
and  Kentucky  decisions,  which  hold  that 
time  is  not  of  the  essence  of  a  provision  of 
a  life  insurance  policy  stipulating  that  the 
assured  must  make  application  for  a  paid- 
up  policy  within  a  specified  time,  although 
apparently  supported  by  reason  and  justice, 
are  against  the  result  reached  bv  the  courts 
of  other  states,  with  the  possible  exception 
of  Maine. 

The  conclusion  of  the  Arkansas  and  Ken- 
tucky courts  was  also  concurred  in  by  the 
court  in  Ingersoll  v.  Mutual  L.  Ina  Co. 
166  111.  App.  568,  but  the  supreme  court  of 
Illinois,  in  Blume  v.  Pittsburg  Lite  & 
T.  Co.,  reached  the  opposite  result. 

ITie  insurance  companies  have,  since  the 
writing  of  the  earlier  note,  to  which  this 
is  supplemental,  attempted,  but  without 
succcps,  in  several  cases  in  Kentucky  to  ob- 
tain a  different  holding  from  that  reached 
in  the  earlier  cases  in  that  state. 

Thus,  in  a  subsequent  case  it  was  held 
that,  although  a  policy  provided  that  the 
demand  for  a  paid-up  policy  must  be  made 
within  three  months  from  the  date  of  a  de- 
fault in  the  payment  of  the  premium,  a 
ill  l-,R.A.(N.S,) 


demand  made  within  five  years  from  ihti 
time  was  sufficient.  Equitable  Life  Xs^^. 
Soc.  V.  Amos,  145  Ky.  167,  140  S.  W.  171 

And  in  Dawson  v.  Equitable  Life  Assiir. 
Soc.  32  Ky.  L.  Rep.  86,  105  S.  W.  422,  whrn- 
the  policjr  apparently  contained  a  prori- 
sion  requiring  a  return  of  the  policy  asi  i 
demand  for  paid-up  insurance  witii'm  »ii 
months  after  a  default  in  the  payment  of  i 
premium,  it  was  held  that  time  was  oct  oi 
the  essence  of  the  contract,  and  that  th«  as- 
sured was  entitled  to  a  paid-up  policy  if  i 
demand  was  made  within  a  reasonabletisi- 
but  it  was  held  that  a  demand  must  ^ 
made,  at  the  latest,  not  more  than  five  ye&n 
after  a  lapse. 

In  United  States  L.  Ins.  Co,  v.  Wood,  oi 
Ky.  L.  Rep.  1120,  107  S.  W.  1193,  wh^ 
a  policy  provided  that  after  it  had  hem  i: 
force  a  specified  time,  upon  the  sonpaT- 
ment  of  premiums  a  paid-up  policy  ^onii 
be  allowed,  in  accordance  with  a  statute 
which  provided  that  in  case  of  a  Upee  ia 
the  payment  of  the  premium,  the  inrarrf 
should,  on  demand  and  surrender  of  t^e 
policy  within  six  months  after  t  lap^. 
apply  the  reserve  as  agreed  in  the  applis- 
tion  and  policy,  it  was  held  that  the  insumi. 
under  the  agreement  in  the  policy,  vu  ea- 
titled  only  to  a  paid-up  policy,  and  thit 
he  was  not  put  to  an  election  between  paii! 
up  and  extended  insurance,  and  that  1' 
had  a  reasonable  time  in  which  to  d<in&3: 
and  secure  the  benefits  of  a  paid-up  polirr 
and  that  a  demand  made  by  bringing  ^^  ^ 
to  compel  the  issuance  of  such  a  p«l>> 
within  five  years  after  the  occurrenef  f- 
a  lapse  was  made  within  a  reasonable  tio^ 

But  in  Wilson  v.  Washington  L.  Ins.  C^ 
31  Ky.  L.  Rep.  717,  103  S.  W.  339,  whrr 
the  policy  stipulated  that  If  the  insur^ 
failed  to  pay  any  premium,  the  ittsunJ 
would,  upon  application  made  withio  m 
months  from   tae  date  of  the  Uf9t,  'mr> 
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Ik  Ins.  Co.  14  Bush,  51;  Mutual  L.  Ins. 
Ck>.  V.  Jarboe,  102  Ky .  80,  39  L.R.A.  504, 
80  Am.  St.  Rep.  343,  42  S.  W.  1097 ;  Bruce 
V.  Continental  L.  Ins.  Co.  58  Vt.  257,  2 
Atl.  710;  9  Cyc.  604;  McDonnell  v.  Ala- 
bama Gold  L.  Ins.  Co.  85  Ala.  401,  5  So. 
120 ;  Southern  Mut.  L.  Ins.  Co.  v.  Montague, 
84  Ky.  663,  4  Am.  St.  Rep.  218,  2  S.  W. 
443;  Sheerer  v.  Manhattan  L.  Ins.  Co.  16 
Fed.  720 ;  Dorr  ▼.  Phoenix  Mut.  I*  Ins.  Co. 
67   Me.   438. 

Forfeitures  are  not  favored  in  law,  and, 
being  for  the  benefit  of  the  company,  are 
strictly    construed   against  it. 

FergUBon  v.  Union  Mut.  L.  Ins.  Co.  187 
Mass.  8,  72  N.  E.  358;  Hull  v.  Northwestern 
Mut.  L.  Ins.  Co.  39  Wis.  397;  Knickerbocker 
L.  Ins.  Co.  V.  Norton,  96  U.  S.  234,  24 
Li.  ed.  689;  Traders'  Mut.  L.  Ins.  Co.  v. 
Johnson, '200  HI  359,  65  N.  £.  634;  Illinois 
Life  Asso.  v.  Wells,  200  HI.  445,  65  N.  E. 
1072. 

Messrs.  John  H.  Rollins  and  Frank 
E!ivlng>,  for  appellee: 

To  entitle  the  insured,  who  has  default- 


ed in  the  payment  of  his  premiums,  to  a 
paid-up  policy  under  the  terms  of  a  policy 
which  provides  that  the  insured  will  be  en- 
titled to  a  paid-up  policy  on  demand  and 
surrender  of  the  original  policy  within  a 
specified  time,  the  demand  therefor  and  sur- 
render of  the  original  policy  must  be  made 
within  the  time  limited  in  the  original  pol- 
icy. 

Knapp  V.  Homeopathic  Mut.  L.  Ins.  Co. 
117  U.  S.  411i  29  L.  ed.  960,  6  Sup.  Ct. 
Rep.  807;  Wells  v.  Vermont  L.  Ins.  Co.  28 
Ind.  App.  620,  62  N.  E.  501,  63  N.  E.  578; 
Grevenig  v.  Washington  L.  Ins.  Co.  112  La. 
879,  104  Am.  St.  Rep.  474,  36  So.  790; 
Bonner  v.  Mutual  L.  Ins.  Co.  —  Miss.  — , 
36  So.  538;  Inloes  v.  Prudential  Ins.  Co. 
109  Mo.  App.  104,  82  S.  W.  1089;  Mc- 
Laughlin Y.  Suitable  Life  Assur.  Soc.  38 
Neb.  725,  57  N.  W.  557;  Hudson  v.  Knick- 
erbocker  L.  Ins.  Co.  28  N.  J»  Eq.  167; 
Stayner  v.  Equitable  Life  Assur.  Soc.  22 
Miso.  53,  49  N.  Y.  Supp.  380;  Jones  y. 
Northwestern  Mut.  L.  Ins.  Co.  22  Ohio  L. 
J.  318;  Equitable  Life  Assur.  Soc.  v.  Evans, 


a  paid-up  policy  for  a  proportionate 
amount,  a  lapse  of  seven  years  before  mak- 
ing a  demand  after  a  failure  to  pay  a  pre- 
mium was  held  to  bar  the  insured's  right 
to  compel  the  insurer  to  issue  a  paid-up 
policy. 

In  Hatcher  v.  Equitable  Life  Assur.  Soc. 
134  Ga.  652,  68  S.  E.  581,  where  the  provi- 
sion was  that  the  insurance  should  become 
forfeited  upon   a   failure  to   pay   the  pre- 
mium,  but  that  the  insured  might  within 
bLx    months  after   forfeiture  surrender  the 
policy  and  receive  a  paid-up  policy,  a  re- 
covery  after   the   death   of   insured,   which 
occurred  about  three  years  subsequently  to 
his  default,  was  denied,  there  having  been 
no   offer  to  surrender  the  original   policy, 
which  had  been  lost,  or  demand  made  to 
have   a  new  one  issued  or  a  copy  of  the 
original  policy  established  for  purposes  of 
surrender    and    cancelation    in    accordance 
with  the  contract. 

It  has  been  held  that  a  failure  to  make 
a  demand  within  the  five  years  allowed  in 
Kentucky  is  not  excused  because  of  a  letter 
from  the  insurer  giving  the  amounts  of  the 
surrender  value  and  paid-up  insurance,  and 
stating  that  unless  otherwise  agreed  the 
offer  will  not  be  binding  after  the  expira- 
tion of  six  months.  Dawson  v.  Equitable 
Life  Assur.  Soc.  supra. 

Nor  because  the  policies  had  been  marked 
void  by  the  insurer  and  reported  as  forfeited 
to  the  insurance  commissioner,  it  not  be- 
ing  alleged  that  the  insured  had  any  knowl- 
edge of  these  facts  within  five  years  of  the 
default.     Ibid. 

In  Equitable  Life  Assur.  Soc.  v.  Amos, 
supra,  it  was  held  that  no  particular  form  of 
demand  for  a  paid-up  policy  was  necessary. 
And  a  letter  from  the  insured  to  the 
insurer,  after  lie  had  paid  the  premium 
for  a  lonsr  time  and  a  default  had  occurred, 
statinp:  that  he  had  fully  decided  not  to 
51  L.R.A.(N.S.) 


pay  any  more  on  the  policy  and  that  the 
matter  had  to  be  settled  sometime,  and  ask- 
ing what  amount  of  paid-up  insurance 
would  be  given,  there  being  a  difference  be- 
tween the  parties  as  to  the  amount  which 
should  be  allowed,  was  held  to  be  a  sufiicient 
demand  for  paid-up  insurance.    Ibid. 

And  it  is  not  necessary,  to  entitle  the 
beneficiaries  to  relief,  that  it  should  ap- 
pear that  the  insured  and  the  insurer  agreed 
upon  the  amount  of  the  paid-up  policy  the 
former  was  entitled  to,  or  that  he  made  a 
demand  for  a  paid-up  policy  of  a  specified 
amount,  or  that  he  declined  to  accept  a 
paid-up  policy  for  the  amount  offered.  Ibid. 

And  it  was  held  that  it  did  not  follow 
from  the  fact  that  he  declined  to  accept  a 
paid-up  policy  for  the  amount  offered  bv 
the  insurer,  that  he  did  not  demand  a  paid- 
up  policy.    Ibid. 

Tne  insured's  wife,  who  is  the  beneficiary 
of  a  policy,  is  a  proper,  but  not  a  necessary, 
party  to  a  suit  to  compel  the  insurer  to 
issue  a  paid-up  policy  after  a  lapse  in  the 
payment  of  the  premium,  and  the  fact  that 
she  does  not  become  a  party  to  the  suit 
until  more  than  five  years  after  the  lapse 
will  not  preclude  the  husband  from  main- 
taining the  suit.  United  States  L.  Ins.  Co. 
v.  Wood,  supra. 

In  Haas  v.  Mutual  L.  Ins.  Co.  90  Neb.  808, 
134  N.  W.  937,  Ann.  Cas.  1913B,  919,  it 
was  held  that  the  provisions  in  a  policy 
giving  the  insured  options  in  case  of  lapses 
in  the  payment  of  premiums  should  be  con- 
sidered in  connection  with  the  law  as  to 
the  nature  of  the  life  insurance  contract 
and  the  fact  of  there  being  no  forfeiture 
clause,  and  that,  while  the  insured  might 
exercise  one  of  the  options  upon  default, 
he  was  not  bound  to  do  so,  but  he  had  the 
right  to  rely  upon  the  main  contract,  and 
not  upon  the  ancillary  provisions. 

J.  T.  W. 
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26  Tex.  Civ.  App.  563,  64  S.  W.  74 ;  Cravens 
y.  New  York  L.  Ins.  Co.  148  Mo.  683,  53 
LJtJL  305,  71  Am.  St.  Rep.  628,  60  S.  W. 
619;  Bussing  v.  Union  Mut.  L  Ins.  Co.  84 
Ohio  St.  222;  Smith  v.  National  L.  Ins. 
Co.  103  Pa.  177,  49  Am.  Rep.  121 ;  Smith  v. 
Continental  L.  Ins.  Co.  3  Ins.  L.  J.  63; 
Keyser  v.  Mutual  L  Ins.  Co.  104  lU.  App. 
72;  3  Coolej,  Briefs  on  Ins.  2417. 

A  contract  of  life  insurance  is  not  for  a 
year  with  the  privil^e  of  renewal  from 
year  to  year  by  paying  annual  premiums, 
but  is  an  entire  contract  of  insurance  for 
life,  subject  to  discontinuance  and  forfei- 
ture for  nonpayment  of  the  stipulated  pre- 
mium. 

New  York  L.  Ins.  Co.  v.  Statham,  03  U. 
S.  24,  23  L.  ed.  780,  10  Am.  Rep.  612 ;  Abell 
v.  Penn  Mut.  L  Ins.  Co.  18  W.  Va.  400; 
McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10; 
Whitehead  v.  New  York  L  Ins.  Co.  102 
N.  Y.  152,  55  Am.  Rep.  787,  6  N.  E.*267; 
Mutual  Ben.  L.  Ins.  Co.  ▼.  Robertson,  60 
111.  123,  14  Am.  Rep.  8. 

Vi<dcer8,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  Josie  I.  Blume,  brought  an  ac- 
tion of  assumpsit  against  the  Pittsburg 
Life  ft  Trust  Company  on  a  policy  of  life 
insurance  for  $5,000,  seeking  to  recover 
$760  claimed  by  her  as  paid-up  insurance 
under  said  policy.  The  trial  court  rendered 
judgment  against  her  for  costs.  The  record 
was  removed  to  the  appellate  court  for  the 
first  district  by  a  writ  of  error  to  the  muni- 
cipal court  of  Chicago.  The  appellate  court 
affirmed  the  judgment  below,  and  granted  a 
certificate  of  importance  and  an  appeal  to 
this  court. 

The  life  policy  was  issued  by  the  Security 
Trust  ft  Life  Insurance  Company  upon  the 
life  of  George  A.  Blume.  After  the  issuance 
of  the  policy  the  Security  Trust  ft  Life  In- 
surance Company  transferred  all  of  its  as- 
sets and  liability  policy  holders  to  the  ap- 
pellee, the  Pittsburg  Life  ft  Trust  Company. 
George  A.  Blume  paid  five  annual  premiums 
on  said  policy  of  insurance,  and  gave  his 
note  for  $196  for  the  premium  falling  due 
October  15,  1905,  upon  which  he  paid  $75.- 
30.  The  last  payment  was  made  May  1, 
1906.  The  insured  died  November  29, 
1910.  The  following  provisions  are  in  the 
policy: 

"6.  Paid-up  values. — If  the  full  premiums 
on  this  policy  be  paid,  as  already  provided, 
for  not  less  than  three  complete  years,  it 
can  be  surrendered  within  six  months  from 
the  date  of  lapse  for  the  amount  of  non par- 
ticipating paid-up  life  insurance  specified 
in  the  accompanying  table. 

"7.  Cash  value. — If  the  full  premiums  on 
61  L.R.A.(N.S.) 


this  policy  be  paid,  as  already  prorided, 
for  not  less  than  five  complete  years,  it  csji 
be  surrendered  within  six  months  frtni  tbe 
date  of  lapse  for  the  amount  of  cash  speci- 
fied in  the  accompanying  table. 

''8.  Reinstatement— This  policy  wiU  b( 
reinstated,  on  written  application  from  the 
insured,  after  nonpayment  of  any  premium, 
subject  to  satisfactory  evidence  of  good 
health  furnished  on  the  company's  blssJa 
and  the  payment  of  the  premiums  then  doe, 
with  interest  at  the  rate  of  6  per  cent  far 
the  time  elapsed." 

"11.  Premiums. —  ...  If  any  premiicB 
is  not  paid  on  or  before  the  day  it  is  dcf, 
this  policy  shall  become  void  and  all  paj 
ments  previously  made  shall  remain  the 
property  of  the  company,  exc^t  as  henis- 
before  provided." 

The  table  accompanying  the  policy  r^ 
ferred  to  in  clauses  6  and  7  shows  that  tb 
insured  might  have  surrendered  his  poUcr 
after  it  had  lapsed,  and  received  either  $35i.' 
as  a  cash  surrender  value,  or  a  paid-up 
policy  for  $760.  The  policy  was  not  sur- 
rendered by  the  insured  in  his  lifetime,  nor 
did  he  malve  any  request  for  paid-up  in- 
surance, or  otherwise  indicate  that  he  de- 
sired to  avail  himself  of  either  of  the  op- 
tions stipulated  in  the  policy.  On  October 
6,  1906,  the  Security  Trust  &  Life  Insuran^^ 
Company  wrote  the  insured  that  if  he  de- 
sired to  reinstate  his  policy  it  would  be 
necessary  for  him  to  furnish  a  satisfactcrj 
certificate  of  good  health,  and  that  untU 
said  certificate  was  furnished  the  policr 
stood  lapsed.  There  was  no  reply  made  to 
this  letter.  After  May  1,  1906,  when  tht 
insured  made  a  partial  payment  upon  ha 
note  for  the  sixth  premium,  he  seems  to 
have  paid  no  further  attention  whatever  to 
his  insurance  contract. 

Appellant's  contention  is  that  when  tke 
policy  lapsed  for  the  nonpayment  of  the  pre- 
mium it  was  automatically  converted  into 
a  paid-up  contract  for  the  amount  ef  ia- 
surance  specified  in  the  table,  and  that  tbe 
provision  requiring  the  insured  to  elect 
within  six  months  whether  he  would  take 
the  cash  surrender  value  or  paid-up  insor- 
anoe  is  not  a  condition  precedent  with  whidi 
the  insured  was  required  to  comply,  or. 
differently  stated,  the  contention  is  that 
the  limitation  of  six  months  in  which  it  is 
provided  that  the  policy  may  be  surrendered 
and  paid-up  insurance  substituted  is  not 
of  the  essence  of  the  contract.  We  are  not 
aware  that  the  precise  question  thus  raised 
has  heretofore  been  considered  by  this  court 
although  it  has  frequently  aris^i  in  other 
jurisdictions.  A  question  somewhat  similar 
to  the  one  involved  here  was  decided  ii 
Phoenix  Mut.  Life  Ins.  Co.  v.  Baker,  ^ 
111.   410,    and   there   this   court    held   that 
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where  a  party  takes  a  policy  of  insurance 
on  hit  life  for  five  years,  with  the  privilege, 
at  any  time  after  the  payment  of  three  an- 
nual premiums,  of  taking  a  paid-up  policy 
hy  a  surrender  of  the  original  policy,  if  he 
wishes  to  avail  himself  of  this  privilege  he 
must  do  so  before  the  policy  expires.  It 
was  held  that  if  he  waited  until  the  expira- 
tion of  the  five  years,  his  right  to  take  a 
paid-up  policy  will  be  gone,  for  the  reason 
that  he  would  then  have  nothing  to  sur- 
render for  a  paid-up  policy.  In  that  case 
the  policy  was  a  five-year  term  policy  and 
expired  by  its  own  terms  at  the  end  of  the 
period  fixed.  At  the  end  of  the  term,  the 
contract  having  expired,  the  insured  would 
have  nothing  to  surrender  in  exchange  for 
a  paid-up  policy.  By  the  terms  of  the  pol- 
icy involved  in  the  case  at  bar,  the  policy 
lapsed  for  the  nonpayment  of  premium,  with 
the  proviso  that  the  insured  might,  within 
six  months,  surrender  his  policy  and  take 
paid-up  insurance  for  a  specified  amount,  or 
the  cash  surrender  value  thereof.  The  pol- 
icy does  not  provide  that  upon  a  failure  or 
neglect  of  the  policy  holder  to  surrender  his 
policy  within  the  prescribed  period  and  ap- 
ply for  paid-up  insurance,  the  original  pol- 
icy shall  stand  as  a  paid-up  policy,  but,  on 
the  contrary,  the  provision  is  that  if  the 
insured  does  not,  within  six  months,  make 
his  election  and  surrender  the  policy,  at 
the  end  of  that  period  all  rights  of  the  in- 
sured thereunder,  of  every  kind  and  char- 
acter, are  forever  gone.  This  seems  to  be 
the  clear  meaning  of  the  language  of  the 
contract.  The  relation  of  an  insurance 
company  to  its  policy  holders  is  purely  con- 
tractual. There  is  ordinarily  no  element 
of  trust  relation  involved.  The  parties, 
being  competent  to  contract,  had  a  legal 
right  to  insert  such  provisions  in  the  agree- 
ment as  they  saw  proper,  and  it  is  the 
duty  of  courts  to  construe  and  enforce 
agreements  as  made,  and  not  to  make  new 
contracts  for  parties. 

Our  conclusion  is  that  the  right  to  paid- 
up  insurance  or  surrender  value  was  con- 
ditioned upon  the  surrender  of  the  old  pol- 
icy within  six  months  from  the  time  it 
lapsed  for  the  nonpayment  of  the  premium, 
and  that  a  failure  on  the  part  of  the  in- 
sured to  make  an  election  within  the  time 
caused  the  forfeiture,  which  was  conditional 
in  the  first  instance,  to  become  absolute 
after  the  expiration  of  six  months.  This 
view  is  supported  by  the  decided  weight  of 
authority  outside  of  this  state.  Knapp  v. 
Homeopathic  Mut.  I*  Ins.  Co.  117  U.  8. 
411,  29  L.  ed.  960,  6  Sup.  Ct.  Rep.  807; 
Bonner  v.  Mutual  L.  Ins.  Co.  —  Miss.  — , 
36  So.  638;  Cravens  v.  New  York  L.  Ins. 
Co.  148  Mo.  583,  53  L.R.A.  306,  71  Am. 
St.  Rep.  628,  50  S.  W.  619;  McLaughlin  v. 
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EquiUble  Life  Assur.  Soc.  38  Neb.  726,  67 
N.  W.  657;  Atty.  Gen.  v.  Continental  L. 
Ins.  Co.  93  N.  Y.  70;  Equitable  Life  Assur. 
Soc.  y.  Evans,  26  Tex.  Civ.  App.  663,  64 
S.  W.  74;  Meyer  v.  Manhattan  L.  Ins.  Co. 
144  Ind.  439,  43  N.  £.  448;  Straube  v. 
Pacific  Mut.  L.  Ins.  Co.  123  Cal.  677,  66 
Pac.  546;  Bussing  y.  Union  Mut.  L.  Ins. 
Co.  84  Ohio  St.  222;  Smith  v.  National  L. 
Ins.  Co.  103  Pa.  177,  49  Am.  Rep.  121; 
Universal  L.  Ins.  Co.  v.  Devore,  88  Va.  778, 
14  S.  E.  632.  See  also  2  Joyce,  Ins.  §§  1184, 
1185. 

The  supreme  court  of  Arkansas,  in  Lenon 
V.  Mutual  L.  Ins.  Co.  80  Ark.  563,  8  L.R.A. 
(N.S.)  108,  08  S.  W.  117,  10  Ann.  Cas. 
467,  and  the  supreme  court  of  Kentucky, 
in  Manhattan  L.  Ins.  Co.  y.  Patterson,  100 
Ky.  624,  63  L.R.A.  378,  06  Am.  St.  Rep. 
398,  60  S.  W.  383,  are  the  only  courts  that 
seem  to  have  taken  an  opposite  view  of  this 
question.  The  appellate  court  for  the  first 
district,  in  Ingersoll  v.  Mutual  L.  Ins.  Co. 
156  111.  App.  568,  following  the  Arkansas 
and  Kentucky  cases,  reached  the  same  con- 
clusion announced  by  those  courts.  Aside 
from  the  fact  that  those  cases  are  opposed 
to  the  decided  weight  of  authority  in  the 
United  States,  we  are  not  deeply  impressed 
with  the  reasoning  upon  which  the  conclu- 
sions in  those  cases  rest. 

The  judgment  of  the  Apj>ellate  Court  for 
the  First  District  is  correct,  and  the  same 
will  be  affirmed* 


MARYXAND  COURT  OF  APPEALS. 

HARRIS  JOFFE  et  al.,  AppU., 

V. 

NIAGARA  FIRE  INSURANCE  COMPANY 
OF  NEW  YORK. 

(116  Md.  166,  81  Atl.  281.) 

Insurance  —  acconnt  books  —  failure 
to  protect  —  short  absence.  ' 

1.  Leaving  account  books  in  an  exposed 
position  in  the  store  when  locking  and 
leaving  it  for  luncheon,  with  the  intention 

Note. -^  Divisibility  of  insurance. 

I.  Introduction,   1048. 
II.  Questions  affecting  divisibility. 

a.  Gross  premium,  1050. 

b.  Entirety  of  risk,  1053. 

c.  Separate  valuation. 

1.  In  general,    1056. 

2.  Classes  of  the  same  kind  of 

property,  1057. 

d.  Special  language  of  contract,  1058. 

e.  Extent  of  remaining  insurable  in- 

terest, 1063. 
f. 'Property     included    by    mistake, 

1063. 
g.  Fraud,  1063. 
h.  Statutes,  1066. 
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Maryland  court  op  appeals. 


of  being  absent  a  half  hour,  violates  a  pro- 
vision in  a  policy  of  insurance  on  stock 
and  fixtures  requiring  the  books  to  be  kept 
in  an  iron  safe  or  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the 
property  insured,  when  the  building  is  not 
actually  open  for  business. 

Same  —  on  slock  and  fixtures  —  dlvisl- 
billty. 

2.  A  policy  of  insurance  on  stock  and 
fixtures  is  indivisible,  so  that  if  it  is  rend- 
ered void  as  to-  the  stock  by  the  failure  to 
keep  tlic  books  in  a  place  not  exposed  to 
fire  which  might  destroy  the  stock,  it  is 
void  as  to  the  fixtures  also. 

(June    23,    191 1.) 


APPEAL  by  plaintiffs  from  a  judgmoit 
of  the  Baltimore  City  Court  in  de- 
fendant's favor  in  an  action  brought  to  re 
cover  the  amount  allied  to  be  due  on  a 
policy  of  fire  insurance.    Afilrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  R.  Galther,  for  appellants: 

The  question  of  the  kind  of  books  to  be 
kept,  if  books  are  kept^  and  the  question 
as  to  their  sufticiency  for  the  purpose  of 
the  business  conducted,  is  a  question  of  fact 
for  the  jury  to  determine,  and  not  a  point 
of  law  to  be  decided  by  the  court. 

Liverpool  &  L.  &  G.  Ins.  Co.  v.  Keamer. 
180  U.  S.  132,  45  L.  ed.  460,   21    Sup.  Ct 


IIL  Special  kinds  of  contract. 

a.  Mutual  policies,  1OG0. 

b.  Open    policies,    10U6. 

c.  Separate  contracts,  1066. 

IV.  Kinds  of  property  covered  by  policy. 

a.  Separate  buildings,   1066. 

b.  Building  and  contents,  1066. 

e.  Fixtures    and    personal    property, 
1068. 

d.  Different  classes  of  personal  prop- 

erty,   1068. 

Z.  Introduction, 

The  earlier  cases  on  this  subject  will  be 
found  collected  and  discussed  in  the  note  to 
Wright  v.  Fire  Ins.  Asso.  19  L.R.A.  211. 
I'here  has  been  very  little  change  in  the 
attitude  of  the  courts  since  the  publication 
of  the  earlier  note,  but  such  alteration  of 
views  as  have  taken  place  have  been  in 
favor  of  the  divisibility  of  a-  policy  cover- 
inpr  different  kinds  of  property  separately 
valued.  An  insurance  contract,  in  the  ab- 
sence of  statute  prescribing  its  form,  is 
like  any  other  contract;  that  is  to  say,  just 
what  the  parties  make  it.  It  is  to  be  in- 
terpreted with  a  view  of  giving  expression 
to  the  real  intention  of  the  parties  as  gath- 
ered from  the  language  of  the  written  docu- 
ment. 

In  Taylor  v.  Anchor  Mut.  F.  Ins.  Co. 
no  Iowa,  625,  57  L.R.A.  328,  93  Am.  St. 
Rep.  201,  88  N.  W.  807,  the  court,  after  re- 
ferring to  the  conflict  over  the  question 
whether  the  entirety  of  the  premium  is  con- 
clusive as  to  the  entirety  of  the  contract, 
said :  "We  think,  however,  the  great  weight 
of  authority  at  the  present  time  is  to  the 
effect  that  the  question  is  one  of  the  inten- 
tion of  the  parties,  and  that  if  the  condition 
of  the  property  is  such  that  the  risk  as  to 
one  class  of  property  would  bo  affected  by 
the  destruction  of  the  other,  tlien  it  must 
be  presumed  that  the  breach  of  condition 
as  to  one  class  is  a  violation  of  1  lie  contract, 
also,  as  to  the  other  class,  because  the  com- 
pany would  not '  ave  insured  the  one  except 
upon  the  condition  imposed  as  to  the  other ; 
while,  if  the  loss  of  the  one  class  of  prop- 
erty could  not  affect  the  risk  as  to  the  other, 
then  it  must  be  presumed  that  there  was  no 
intention  that  the  conditions  as  to  one 
should  apply  to  the  risk  1.9  to  the  other." 
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In  Hanover  F.  Ins.  Co.  v.  Crawford,  Ifl 
Ala.  258,  77  Am.  St.  Rep.  65,  26  So.  91i 
it  is  said:  **It  does  not  necessarily  follow 
that  because  all  the  items  insured  are  cov- 
ered by  one  policy,  that  a  breach  of  a  con- 
dition subsequent  in  the  policy  will  avoid 
it  as  to  all  the  items  or  subjects  covered. 
And,  indeed,  it  does  not  necessarily  follow 
that  because  there  are  many  items  or  sub- 
jects insured  by  the  policy  that  it  may  noi 
be  avoided  as  to  all  of  them.  Whether 
eitlier  of  these  results  flow  from  a  breac^k 
of  a  condition  in  a  policy  must  depend  upon 
the  nature  and  character  of  the  conditioo 
and  the  purpose  to  be  accomplished.  Tney 
are  usually  adopted  by  insurance  companies 
to  protect  themselves  against  fraud,  and 
they  have  been  recognized  and  enforced  by 
the  courts  as  valid  Ftipulationa  whenever 
they  are  reasonable.  Whenever  nothing  but 
injustice  will  be  accomplished  by  the  en- 
forcement of  a  condition,  the  courts  cannot 
presume  that  it  was  the  intention  of  the 
parties  to  have  so  contracted  as  to  that  par- 
ticular item  of  property  insured.  The  Ian- 
will  be  guided  by  a  respect  to  general  con- 
venience and  equity  and  by  the  good  sense 
and  reasonableness  of  the  particular  case. 
for  it  must  be  supposed  that  it  was  the  in- 
tention of  the  parties  that  such  construction 
should  take  place." 

In  Hanover  F.  Ins.  Co.  v.  Crawford,  su- 
pra, in  discussing  a  contract  such  as  ha» 
just  been  referred  to,  the  court  said:  **We 
are  aware  that  in  many  of  the  states  it  is 
held  that  a  policy  like  the  present  one  is 
an  entire  contract,  and  a  false  warranty  will 
avoid  the  entire  policy.  In  others,  the  rul* 
is  different,  and,  unless  the  false  warranty 
is  of  such  a  nature  as  to  increase  the  hazard 
or  risk  assumed  by  the  insurance  company 
as  to  all  the  subjects  separately  valued,  the 
assured  is  allowed  to  recover  for  the  loss 
or  destruction  by  Are  of  those  not  falling 
under  the  influence  of  this  construction. 
This  latter  rule  is  declared  by  the  courts, 
holding  it  to  be  the  fairer  one,  and  more 
clearly  carrying  out  the  intention  of  the 
parties  to  the  contract." 

But  the  insurance  contract,  where  th? 
form  is  not  prescribed  by  statute,  is  madu 
by  the  insurer,  and  the  insured  usually 
knows  very  little  about  it.  He  accepts  the 
contract  in  good  f«iitli.  navo  hia  v^remium. 
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Rep,  326;  Western  AsBur.  Co.  v.  Redding, 
15  C.  C.  A.  619,  30  U.  S.  App.  442,  68 
Fed.  709;  Prudential  F.  Ins.  Co.  v.  Alley, 
104  Va.  356,  61  S.  E.  812;  Brown  v.  Pala- 
tine Ins.  Co.  89  Tex.  690,  35  S.  W.  1060; 
W'eatem  Assur.  Co.  ▼.  Altheimer  Bros.  58 
Ark.  566,  25  S,  W.  1067;  Malin  v.  Mer- 
cantile Town  Mut.  Ins.  Co.  105  Mo.  App. 
G25,  80  S.  W.  56;  Western  Assur.  Co.  v. 
Glatbery,  116  Ala.  213,  67  Am.  St  Rep. 
26,  22  So.  104;  Liverpool  &  L.  &  6.  Ins. 
Go-  V.  Ellington,  94  Ga.  786,  21  S.  E.  1006. 
Xlie  books  were  safely  kept  in  accordance 
witli.  the  requirements  of  the  iron-safe 
clause. 


Liverpool  &  L.  &  G.  Ins.  Co.  v.  Kearney, 
180  U.  S.  132,  45  L.  ed.  460,  21  Sup.  Ct. 
Rep.  326;  Major  v.  Insurance  Co.  of  N.  A. 
112  Mo.  App.  235,  86  S.  W.  883;  Jones  v. 
Southern  Ins.  Co.  38  Fed.  19;  Sun  Ins.  Co. 
V.  Jones,  54  Ark.  376,  15  S.  W.  1034; 
Phoenix  Ins.  Co.  v.  Schwartz,  115  Ga.  113, 
67  L.R.A.  752,  90  Am.  St.  Rep.  98,  41  S. 
E.  240. 

Plaintiffs  are  entitled  to  recover  as  to  the 
fixtures,  regardless  of  what  the  verdict  of 
the  jury  might  be  as  to  the  iron-safe  clause, 
concerning  the  stock  of  goods. 

Hanover  F.  Ins.  Co.  v.  Crawford,  121 
Ala.  258,  77  Am.  St,  Rep.  55,  25  So.  912; 


and.  does  not  think  much  about  the  language 
of  the  policy.  While  this  does  not  excuse 
his  lack  of  knowledge  of  the  terms  of  his 
contract,  it  has  nevertheless  led  the  courts 
to  be  extremely  cautious  in  declaring  for- 
feitures, especially  for  technical  breach  of 
llie   conditions  of  the  policy. 

Tn  some  of  the  cases,  in  construing  poli- 
cies as  divisible,  the  courts  invoked  the 
rule  of  strict  construction  as  against  for- 
feiture. German  Ins.  Co.  v.  MiUer,  39  111. 
App.  633. 

It  is  a  familiar  rule  that  forfeitures  are 
not  favored,  that  contracts  will  be  strictly 
construed  to  avoid  forfeitures,  and  that  the 
burden  is  upon  him  who  claims  a  forfeiture 
to  clearly  show  that  he  is  entitled  to  it. 
Born  v.  Home  Ins.  Co.  110  Iowa,  379,  80 
Am.  St.  Rep.  300,  81  N.  W.  676. 

The  attitude  of  the  courts  might  well 
be  said  to  be  that  forfeitures  of  contracts 
are  not  favored, — especially  insurance  con- 
tracts. The  rule  against  forfeitures  has  un- 
doubtedly been  strained  to  its  limit  to  help 
the  insured  out  of  the  consequences  of  a 
bad  bargain,  and  this  has  probably  been  a 
good  thing  not  only  for  the  insured,  but 
also,  in  the  long  run,  for  the  business  of  the 
insurer.  It  is  only  by  keeping  in  mind  the 
object  the  courts  have  had  in  view,  that 
their  reasoning  in  interpreting  the-  lan- 
guage of  some  of  the  insurance  contracts 
^an  be  understood. 

This  note  is  limited  to  a  discussion  of 
the  kinds  of  contract  of  insurance  which  are 
severable,  as  between  the  insurer  and  in- 
sured; but  it  does  not  cover  the  divisibil- 
ity of  marine  contracts  because  of  termina- 
tion of  the  voyage  before  completion, — the 
?ue8tion  in  Ogden  v.  New  York  Firemen 
ns.  Co.  12  Johns.  114.  Nor  does  it  cover 
the  divisibility  of  a  contract  of  insurance 
as  between  subsequent  and  prior  insurers, 
which  was  the  question  in  Columbian  Ins. 
Co.  V.  Lynch,  11  Johns.  233.  It  also  ex- 
cludes the  question  of  what  constitutes 
joint  policies,  and  whether,  for  example, 
under  such  a  policy,  if  the  right  of  action 
is  barred  as  to  one  of  the  parties,  it  is 
barred  as  to  all.  On  this  point  see  Monag- 
han  V.  Agricultural  F.  Ins.  Co.  53  Mich.  238, 
18  N.  W.  797,  and  Perry  v.  Mechanics'  Mut. 
Ins.  Co.  11  Fed.  478. 

A    distinction    must    be    made    between 
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.  cases  in  which  the  question  is  as  to  the  for- 
'  feiture  of  the  entire  policy  because  of  breach 
of  condition  as  to  part  of  the  property,  and 
the  question  whether  there  has  been  any 
forfeiture  at  all  because  of  something  done 
with  respect  to  part  of  the  property. 

For  example  in  Phoenix  Ins.  Co.  v.  I<orenz, 
—  111.  App.  — ,  29  N.  E.  604,  a  provision  in 
a  policy  that  "if  the  property  shall  here- 
after become  mortgaged  or  encumbered 
this  policy  shall  be  n  Jl  and  void"  was  held 
to  mean  all  of  the  insured  property,  so  that 
the  policy  Was  not  avoided  by  the  mortgag- 
ing of  part  of  the  property. 

And  where  real  and  personal  property 
were  insured  in  one  policy  in  which  it  was 
provided  that  "if  the  property  shall  here- 
after become  mortgaged  or  encumbered" 
the  policy  shall  become  null  and  void,  it 
was  held  that  it  was  the  property,  and  not 
a  part  of  it,  the  mortgaging  of  which  ren- 
dered the  policy  void,  especially  where  the 
policy  was  to  be  avoided  by  the  procure- 
ment of  other  insurance  "on  any  of  such 
property."  Born  v.  Home  Ins.  Co.  110 
Iowa,  379,  80  Am.  St.  Rep.  300,  81  N.  W. 
676. 

And  where  a  policy  "on  household  and 
kitchen  furniture,  useful  and  ornamental, 
beds,  bedding,  .  .  .  musical  instruments," 
etc.,  was  held  not  rendered  void  by  a  chat- 
tel mortgage  on  a  piano  which  was  one  of 
the  articles  covered  by  it,  as  in  North  Brit- 
ish &  M.  Ins.  Co.  V.  Freeman,  —  Tex.  Civ. 
App.  — ,  33  S.  W.  1091,  the  court  said  that 
in  order  to  render  a  policy  void  by  a  mort- 
gage under  a  clause  providing  that  the 
entire  policy  shall  become  void  if  the  sub- 
ject of  insurance  be  personal  property  and 
become  mortgaged,  etc.,  the  mortgage  must 
have  been  upon  the  subject  insured;  that  is, 
the  entire  property.  The  mortgages  having 
reference  to  a  part  of  the  property,  they  can- 
not defeat  the  policy. 

And  in  Sullivan  v.  Mercantile  Town  Mut. 
Ins.  Co.  20  Okla.  460,  129  Am.  St.  Rep. 
761,  94  Pac.  676,  in  holding  that  under  the 
stipulation  that  the  entire  policy  and  each 
and  every  part  thereof  shall  become  void  if 
the  subject  of  insurance  be  personalty, 
and  be  or  become  encumbered,  a  forfeiture 
cannot  be  claimed  because  one  item  of  per- 
sonal property  insured  by  said  policy,  sep- 
arately set  out,  and  separately  valued  there- 
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WilliamB  v.  Virginia  State  Ins.  Co.  106  Va. 
259,  55  S.  £.  680;  19  Cyc,  674;  German 
Ins.  Co.  ▼.  Miller,  39  III.  App.  633;  Phenix 
Ins.  Co.  V.  Pickel,  119  Ind.  155,  12  Am.  St. 
Rep.  393,  21  N.  £.  546;  Continental  Ins. 
Co.  y.  Ward,  50  Kan.  346,  31  Pac.  1079; 
Trabue  v.  Dwelling  House  Ins.  Co.  121  Mo. 
75,  23  L.R.A.  719,  42  Am.  St.  Rep.  523, 
25  S.  W.  848;  Wright  v.  Fire  Ins.  Co.  12 
Mont.  474,  19  L.R.A.  211,  31  Pac.  87; 
Home  F.  Ins.  Co.  ▼.  Bernstein,  55  Neb.  260, 
75  N.  W.  839;  Pratt  v.  Dwelling  House 
Mut.  F.  Ins.  Co.  130  N.  Y.  206,  29  N.  £. 
117. 

Messrs.  W.  Calvin  Chesnut  and  Oans 
A  Hainan,  for  appellee: 

The  plaintiffs'  store  was  not  actually  open 
for  business  at  the  time  of  the  fire. 


Bakhaus  v.  Caledonian  Ins.  Co.  112  Md. 
695,  77  Atl.  310;  Reynolds  y.  Germaii  Am- 
erican Ins.  Co.  107  Md.  110,  15  L.R.A.(N.S.] 
345,  68  Atl.  262;  Maryland  Casualty  Co. 
y.  Gehrmann,  96  Md.  647,  54  AtL  678; 
Fidelity  Mut.  Life  Asso.  y.  Ficklin,  74  Md. 
180,  21  Atl.  680,  23  Atl.  197 ;  Winelasd  t. 
New  Haven  Security  Ins.  Co.  53  Md.  277; 
Mutual  Ben.  L.  Ins.  Co.  v.  Wise,  34  MiL 
597;  1  Wood,  Fire  Ins.  448;  2  Cooler, 
Briefs  on  Ins.  1817-1831;  1  Clement,  Fire 
Ins.  263-273;  19  Cyc.  761-764;  13  Am.  k 
Eng.  Enc  Law,  2d  ed.  355-357;  .£tna  Ins. 
Co.  v.  Johnson,  9  Ann.  Cas.  466  not«: 
iEtna  Ins.  Co.  v.  Lipsitz,  14  Ann.  Cas. 
1079,  note;  Southern  Ins.  Co.  v.  Parker, 
61  Ark.  207,  32  S.  W.  607;  St.  Landry 
Wholesale  Mercantib  Ins.  Co.  ▼.  New  Hamp- 


in,  was  encumbered  by  mortgage,  where  the 
subject  of  the  insurance  was  partly  real 
and  partly  personal  property,  the  court  said 
that  the  unquestioned  meaning  and  effect 
of  the  words,  "each  and  every  part  there- 
of," in  the  policy  in  controversy,  is  to  ren- 
der the  policy  an  indivisible  contract;  and, 
if  any  part  of  same  shall  become  void,  then 
each  and  every  part  thereof  shall  be  void. 
The  holding  under  the  facts  of  the  case  was 
that  there  was  no  forfeiture  at  all. 

And  in  Dow  v.  National  Assur.  Co.  26 
R.  I.  379,  67  L.R.A.  479,  106  Am.  St.  Rep. 
728,  68  Atl.  999,  a  policy  covering  house- 
hold furniture  of  every  description,  con- 
taining a  standard  statutory  clause  that 
the  policy  shall  be  void  if  the  interest  of 
the  insured  be  other  than  unconditional  and 
sole  ownership,  unless  other  ownership  be 
assented  to  in  writing,  was  held  to  be 
wholly  avoided  where  it  appeared  that  a 
considerable  portion  of  the  furniture  was 
owned  by  others  than  the  insured  or  was 
bought  on  the  instalment  plan.  The  court 
said:  "When  insurance  is  contracted  upon 
property  as  a  whole,  it  is  no  answer  to  say 
that  the  insured  owned  a  part  of  it.  A 
new  element  would  be  introduced  into  the 
contract.  We  cannot  say  that  the  contract 
would  have  been  made  as  it  was,  or  even 
at  all,  if  the  fact  had  been  known  that  only 
a  small  part  of  the  property  belonged  to  the 
plaintiff.  Such  a  fact  is  deemed  to  be  so 
important  that  it  is  no  longer  merely  a  pro- 
vision of  contract,  but  of  statute;  for  the 
statute  prescribes  the  clause  in  question. 
The  terms  of  it  apply  to  the  policy  as  a 
whole.  The  policy  is  made  void,  not  void 
simply  as  to  the  part  of  the  property  in 
which  there  may  not  be  absolute  ownership 
and  valid  as  to  the  rest.  We  see  no  room 
for  such  a  construction  of  the  terms  of  the 
policy." 

And  where  a  policy  for  a  specified  sum 
on  household  and  kitchen  furniture  speci- 
fied generally,  as  "beds  and  bedding,  linen, 
family  wearing  apparel,  trunks,  satchels, 
printed  books  and  music,  musical  instru- 
ments, sewing  machines,"  etc.,  it  was  held 
that  the  contract  was  not  avoided  because 
of  the  fact  that  the  insured  was  not  the 
51  L.R.A.(NJ5.) 


sole  owner  of  a  sewing  machine.  Cooper  ▼. 
Insurance  Co.  96  Wis.  362,  71  N.  W.  606. 
The  court  said:  "It  was  intended  to  core: 
all  the  property  of  the  classes  named  of 
which  the  plaintiff  should  be  possessed  with 
proper  title,  at  the  place  designated,  at  anj 
time  during  the  life  of  the  policy.  If  some 
articles  of  the  classes  named,  which  were  is 
plaintiff's  possession,  should  not  be  his 
property,  it  simply  was  not  intended  to 
insure  such.  That  could  not  affect  the  ros- 
tract  as  to  other  property  in  his  poasessi^i 
of  which  he  had  proper  title.  ITie  con- 
tract, in  this  sense  and  to  this  extent,  is 
certainly  divisible,  and  was  intended  to  be 


*» 


so. 

So,  in  Brehm  Lumber  Co.  v.  Svea  Ina 
Co.  36  Wash.  523,  68  L.R.A.  109,  79  Pae. 
34;  and  in  Worley  v.  State  Ins.  Co.  91 
Iowa,  150,  51  Am.  St.  Rep.  334,  59  N.  W. 
16,  the  question  was  whether  a  forfeiture 
occurred  through  vacancy  of  one  of  several 
buildings  insured;  that  is  to  say,  whether 
the  condition  as  to  vacancy  had  been  brok- 
en at  all.  Cases  of  this  kind  are  jiot,  of 
course,  authorities  on  the  question  of  the 
divisibility  of  the  contract,  and  are  there- 
fore excluded. 

And  finally,  cases  which  turn  not  upoo 
the  question  of  divisibility,  but  upon  the 
question  of  whether  the  facts  bring  the 
parties  within  the  rule  as  to  divisibility,  are 
not  discussed. 

For  example,  where  a  policy  for  $1,809 
on  a  gristmill  and  $700  on  machinery  had 
been  renewed  several  times  by  receipts  io 
which  the  risk  was  distributed,  and  was 
finally  renewed  in  general  terms  for  $2,500 
without  distribution  of  risk,  it  was  held 
that  the  intention  was  that  the  risk  should 
not  be  distributed,  the  policy  applying  to 
both  building  and  machinery.  Driggs  v. 
Albany  Ins.  Co.  10  Barb.  440.  Cases  of  this 
kind  are  considered  to  be  beyond  the  scope 
of  this  note. 

//.  Questions  affeo^ng  diviBihiiiii^, 

a.  Gross  pr^miicm. 

Some  of  the  decisions  as  to  the  divisibility 
of  the  insurance  contract  have  turned  upon 
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■hire  F.  Ins.  Co.  114  La.  146,  38  So.  87, 
S  Ann.  Cas.  821. 

The  books  kept  by  the  insured  did  not 
comply  with  the  requirements  of  the  iron- 
flafe  clause.  » 

19  Cyc.  762;  Phoenix  Ins.  Co.  v.  Sher- 
man, 110  Va.  435,  66  S.  E.  81;  Fire  Asso. 
of  Philadelphia  v.  Calhoun,  28  Tex.  Civ. 
App.  409,  67  S.  W.  153;  Coggins  ▼.  -ffitna 
Ins.  Co.  144  N.  C.  7,  8  L.R.A.(N.S.)  839, 
£6  S.  E.  506;  Houff  y.  German- American 
Ins.  Co.  110  Va.  586,  66  8.  E.  831;  PeUcan 
Ins.  Co.  V.  Wilkerson,  53  Ark.  353,  13  S. 
W.  1103;  Sun  Mut.  Ins.  Co.  v.  Dudley,  66 
Ark.  240,  45  S.  W.  539;  J.  W.  Gillum  &  Co. 
▼.  Fire  Asso.  of  Philadelphia,  106  Mo.  App. 
673,  80  S.  W.  283;  HoUenbeck  ft  Co.  y. 
Mercantile  Ins.  Go.  133  Mo.  App.  57,  113 


S.  W.  217;  German  Ins.  Co.  y.  Bates,  67 
111.  App.  370;  Everett-Ridley-Ragan  Co.  y. 
Traders'  Ins.  Co.  121  Ga.  228,  104  Am.  St. 
Rep.  99,  48  S.  E.  918;  Home  Ins.  Co.  y. 
Rogers,  —  Tex.  Civ.  App.  — ,  128  S.  W. 
625;  Orient  Ins.  Co.  v.  Dorroh-Kelly  Mer- 
cantile Co.  —  Tex.  Civ.  App.  — ,  126  S. 
W.  616;  German  Ins.  Co.  v.  Bevill,  — 
Tex.  Civ.  App.  — ,  126  S.  W.  31;  2  Cooley, 
Briefs  on  Ins.  1822,  1823. 

The  failure  to  comply  with  the  iron-safe 
clause  avoided  the  policy  both  as  to  the 
stock  and  as  to  the  fixtures. 

Agricultural  Ins.  Co.  v.  Hamilton,  82  Md. 
96,  30  L.R.A.  633,  51  Am.  St.  Rep.  457, 
33  Atl.  429;  Bowman  y.  Franklin  F.  Ins. 
Co.  40  Md.  632;  Norris  v.  Connecticut  F. 
Ins.   Co.   115  Md.   174,   80  Atl.   960,   Ann. 


the  question  of  the  entirety  of  the  premium. 
The  weight  of  authority  is  against  the 
proposition  that  a  policy  otherwise  sever- 
able is  rendered  indivisible  by  the  fact  that 
a  gross  premium  is  stipulated.  A  distinc- 
tion must  be  made  between  cases  in  wliich 
merely  a  gross  premium  is  named,  and 
those  in  which  there  is  a  gross  premium  and 
separate  valuations.  There  would  appear 
to  be  not  much  room  for  dispute  as  to  the 
indivisibility  of  a  policy  of  the  former  kind. 

Where  the  policy  is  issued  for  a  gross 
sum  and  covered  different  articles  of  prop- 
erty, not  separately  valued,  the  contract 
is  entire  and  indivisible,  and  a  breach  of 
the  condition  of  the  policy  as  to  encum- 
brances as  to  part  of  the  property  avoid- 
ed the  policy  as  a  whole.  Fitzgerald  v.  At- 
lanta Home  Ins.  Co.  61  App.  Div.  350,  70 
N.  Y.  Supp.  652. 

In  Burr  v.  German  Ins.  Co.  84  Wis.  76, 
36  Am.  St.  Rep.  905,  54  N.  W.  22,  it  was 
held  that  where  the  property  covered  by  a 
policy  is  all  personal  and  situated  in  the 
same  warehouse,  and  the  premium  paid  is 
a  gross  stmi,  the  whole  policy  is  avoided  by 
the  subsequent  change  of  interest  by  virtue 
of  a  levy  and  seizure  of  part  of  the  prop- 
erty. The  court  said:  "The  property  in- 
sured being  so  situated  that  any  increase 
in  the  risk,  aa  to  any  portion  thereof,  neces- 
sarily increased  the  risk  as  to  the  whole,  it 
is  very  obvious  that  the  whole  risk  was  a 
unit,  and  the  contract  of  insurance  an  entire 
indivisible  contract." 

An  insurance  policy  upon  a  quantity  of 
cranberries  insured  for  a  gross  sum  is  indi- 
visible; and  a  breach  of  a  condition  against 
change  of  possession,  as  to  part  of  the 
cranberries,  will  avoid  the  policy  as  to  the 
whole.  Carey  v.  German  Ins.  Co.  84  Wis. 
80,  20  L.R.A.  267,  36  Am.  St.  Rep.  907, 
54  N.  W.  18. 

But  even  where  the  different  kinds  or 
classes  of  property  are  separately  valued, 
it  has  been  held  that  the  contract  is  entire 
where  but  one  premium  covering  the  in- 
sured property  is  paid. 

In  Massachusetts  a  policy  covering  a 
dwelling  house  and  stable  separately  valued, 
upon  which  but  one  premium  is  paid,  has 
51  L.R.A.(N.S.) 


been  held  entire,  so  that  it  is  wholly  void  if 
void  in  part.  Thomas  v.  Commercial  Union 
Assur.  Co.  162  Mass.  29,  44  Am.  St.  Rep. 
323,  37  N.  E.  672. 

In  Gore  Diet.  Mut.  F.  Ins.  Co.  v.  Samo, 
2  Can.  S.  C.  411,  a  contract  of  insurance  for. 
a  gross  sum  on  a  building  and  contents  sepa- 
rately valued  for  one  premium  was  held  to 
be  entire  so  as  to  be  wholly  avoided  by  a 
misrepresentation  as  to  encumbrances  affect- 
ing the  realty.  Recovery  was  also  denied 
on  the  ground  that  the  policy  was  made 
subject  to  the  provision  of  a  statute  provid- 
ing that  "the  concealment  of  any  encum- 
brances on  the  insured  property,  or  on  the 
land  on  which  it  may  be  situated,  .  .  . 
shall  render  the  policy  void,  and  no  claim 
for  loss  shall  be  recoverable  thereunder, 
unless  the  board  of  directors  shall  see  fit, 
in  their  discretion,  to  waive  the  defect." 

In  Pennsylvania  a  contract  of  insurance 
in  consideration  of  one  premium,  insuring 
separate  houses  for  a  gross  sum  but  valu- 
ing them  separately, — ^two  dwelling  houses 
being  insured  for  $2,000  at  $1,000  each  and 
a  house  situated  on  an  alley  in  the  rear  of 
the  two  buildings  being  insured  for  $400, — 
was  held  to  be  entire,  so  that  a  breach  of 
condition  as  to  vacancy  of  the  house  on  the 
alley  avoided  the  contract  aa  to  the  other 
two.  Kelly  v.  Humboldt  F.  Ins.  Co.  4 
Sadler   (Pa.)   99,  6  Atl.  740. 

In  Iowa  the  early  rule  that  when  a  pre- 
mium on  a  policy  is  in  a  gross  sum  the  con- 
tract is  not  divisible  although  the  amount 
of  insurance  on  different  items  of  property 
is  fixed,  was  held  not  changed  by  a  pro- 
vision that  the  premium  will  be  15  per  cent 
of  the  amount  insured,  where  it  is  clear  that 
the  premium  was  not  15  per  cent  and  that 
part  of  it  which  was  to  be  paid  was  a  gross 
assessment  on  the  entire  insurance.  Kahler 
y.  Iowa  State  Ins.  Co.  106  Iowa,  380,  76 
N.  W.  734.  The  policy  in  this  case  was  on 
a  grain  elevator  and  machinery,  and  there 
was  a  false  representation  as  to  the  owner- 
ship of  the  building,  which  was  held  to 
avoid  the  whole  contract. 

The  prevailing  opinion,  however,  as  al- 
ready stated,  is  against  the  gross  premium 
test  as  to  the  divisibility  of  the  contract. 
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Gas.  1012D,  79;  Associated  Firemen's  Ins. 
Co.  ▼.  Assum,  5  Md.  165;  Southern  F.  Ins. 
Co.  V.  Knight,  111  Ga.  622,  62  L.R.A.  70, 
78  Am.  St.  Rep.  216,  36  S.  E.  821;  Coggins 
V.  iEtna  Ins.  Co.  144  N.  C.  7,  8  L.R.A. 
(N.S.)  839,  56  S.  E.  506;  St.  Landry 
Wholesale  Mercantile  Co.  v.  New  Hamp- 
shire F.  Ins.  Co.  114  La.  146,  38  So.  87, 
3  Ann.  Cas.  821. 

Boyd,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  sued  the  appellee  on  a 
policy  of  insurance  which  included  what  is 
known  as  the  iron-safe  clause.  At  the  con- 
clusion of  the  case,  the  court  refused  two 
prayers  offered  by  the  plaintiffs,  and  grant- 
ed two,   instructing  the  jury   to  render  a 


verdict  for  the  defendant.  The  rulings  ol 
those  prayers  present  the  only  questiom 
for  our  consideration. 

The  appellants  were  engaged  in  the  milli- 
nery business,  trimming  hats  and  selliig 
them.  They  had  been  on  Hi^h  street,  in 
Baltimore  city,  but,  on  the  23d  of  Janoaiy, 
1909,  moved  to  Baltimore  street,  where  th^r 
still  were  at  the  time  of  the  fire  at  which 
the  loss  occurred,  November  26,  1909.  The 
policy  of  insurance  was  for  the  term  (rf  one 
year  from  the  22d  of  September,  1909,  heinz 
for  $1,000  on  the  stock  of  merchandise  and 
$200  on  the  furniture  and  fixtures.  The 
business  was  run  by  Mrs.  Mankowitz,  tbe 
wife  of  one,  and  Miss  Joffe,  the  daughter 
of  the  other,  appellant.  Miss  Joffe  was  ab- 
sent the  day  of  the  fire  by  reason  of  ilhiesi. 


In  many  of  the  cases,  cited  in  other  sub- 
divisions of  the  note,  holding  insurance  con- 
tracts divisible,  the  premium  was  entire. 
In  others,  while  it  does  not  clearly  appear 
whether  it  was  or  not,  the  fair  inference  is 
that  it  was,  and,  in  any  event,  no  emphasis 
is  laid  upon  the  point,  showing  that  it  was 
not  deemed  important.  In  some  cases,  how- 
ever, the  question  has  been  directly  rfiised 
and  decided  against  the  contention  of  the 
entirety  of  the  policy. 

The  broad  rule  laid  down  in  the  earlier 
Iowa  decisions  was  modified  in  Taylor  v. 
Anchor  Ins.  Co.  116  Iowa,  "25,  57  L.R.A. 
328,  93  Am.  St.  Rep.  261,  88  N.  W.  807.  Re- 
ferring to  the  prior  decisions,  the  court 
said:  "In  Carver  v.  Hawkeye  Ins.  Co.  69 
Iowa,  202,  28  N.  W.  566,  the  proposition  is 
broadly  laid  down  that  where  the  premium 
is  in  gross  the  contract  is  not  divisible,  and 
a  breach  of  warranty  as  to  a  part  oif  the 
property  will  vitiate  the  policy  as  to  the 
whole.  But  it  is  to  be  noticed  that  there 
the  policy  covered  a  barn  and  certain 
horses,  and  the  court  might  well  have 
held  that  the  risk  so  far  as  the  horses 
were  concerned  was  involved  in  any  risk 
affecting  the  barn;  and  the  conclusion  was 
therefore  in  accordance  with  the  rule  which 
we  think  to  be  the  proper  one,  although  wc 
do  not  regard  the  reason  given  as  satisfac- 
tory. In  ICahler  ▼.  Iowa  State  Ins.  Co.  106 
Iowa,  380,  76  N.  W.  734,  the  view  expressed 
in  the  Carver  CcLse,  was  qualified  so  as  to 
leave  the  way  open  for  adopting  the  position 
which  we  now  take.  We  therefore  hold  on 
this  question,  as  involved  in  the  case  before 
us,  that  entirety  of  premium  does  not  neces- 
sarily prove  that  the  contract  is  indivisible, 
and  that  where  it  appears  from  the  terms 
of  the  policy  that  distinct  items  or  classes 
of  property  were  separately  insured  the 
policy  may  be  valid  as  to  one  item  or  class, 
although  it  is  invalid  as  to  another  item  or 
class,  by  reason  of  breach  of  conditions 
of  the  policy  with  reference  thereto,  pro- 
vided it  appears,  also,  that  the  risk 
which  it  was  intended  to  exclude  by  the 
condition  which  is  broken  does  not  apply 
to  the  other  items  or  classes  of  property. 
In  this  case,  a  chattel  mortgage  on  the  cows 
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and  horses  could  not  in  any  way  affect  the 
nature  of  the  risk  as  to  the  dwelling  hooae 
and  contents,  and  therefore  we  find  that  a 
breach  of  a  condition  in  the  policy  as  to  the 
one  class  of  property  did  not  invalidate  tbe 
insurance  as  to  the  other.** 

In  Kentucky  although  the  preminm  is 
entire,  a  contract  has  been  held  severable 
where  separate  values  are  placed  upon  dif- 
ferent classes  of  propertv  insured.  Thomp- 
son V.  Farmers'  Mut.  fns.  Co.  10  Ky.  L. 
Rep.  282. 

In  Nebraska  a  policy  naming  a  siogle 
premium,  and  classifying  the  property  in- 
sured, and  limiting  the  insurance  to  a 
stated  amount  on  each  class,  is  held  divisi- 
ble, so  that  a  breach  of  condition  as  to  ni- 
cumbrances  on  the  real  estate  wiU  not  avoid 
the  contract  as  to  personal  property.  Jo- 
hanscn  v.  Home  F.  Ins.  Co.  54  Neb.  548,  74 
N.  W.  806,  citing  State  Ins.  Co.  ▼.  Schrefk. 
27  Neb.  527,  6  L.R.A.  524,  20  Am.  St.  Rep. 
696,  43  N.  W.  340,  and  Phenix  Ins.  Co.  t. 
Grimes,  33  Neb.  340,  50  N.  W.   168. 

In  Missouri  a  policy  covering  several 
separate  articles  or  species  of  property  sep- 
arately insured  at  diiterent  amounts  stated 
in  the  policy  was  held  severable,  although 
the  insurance  is  for  a  gross  sum  and  pre- 
mium, so  that  a  breach  of  condition  as  to 
the  encumbrances  on  the  real  estate  will  not 
avoid  the  policy  as  to  the  personalty.  Crook 
V.  Phoenix  Ins.  Co.  38  Mo.  App.  582.  Th^ 
policy  in  this  case  did  not  contain  such  a 
clause  as  was  stated  obiter  in  American 
Ins.  Co.  V.  Barnett,  73  Mo.  364,  39  Am. 
Rep.  517  would  render  the  policy  indi- 
visible. 

In  Pratt  v.  Dewlling  House  Mut.  P.  Ins. 
Co.  130  N.  Y.  206,  41  N.  Y.  S.  R.  303.  29 
N.  E.  117,  it  was  said  that  whatever  tkf 
rule  may  be  elsewhere  it  is  settled  in  X<*v 
York  state  that  where  insurance  is  made 
on  different  kinds  of  property  aeparatek 
valued,  the  contract  is  severable  even  if  bat 
one  premium  is  paid  and  the  amount  in- 
sured is  the  sum  total  of  the  valuation. 

And  in  Texas  where  a  condition  of  the 
policy  breached  was,  "and  unless  such  books 
and  inventories  are  produced  and  delivered 
to  this  company  for  examination,  this  pol- 
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and    Mrs.   Mankowitz  and   a   Miss  Kosen, 

who    was  employed  to  trim  hats,  were  at 

the  store  on  that  day.   Mr.  Mankowitz  was 

a   tailor,  but  he  kept  the  books,  paid  the 

billSy  etc.,  for  the  millinery  business,  going 

to  the  store  every  night,  and  at  other  times 

when   he  was  not  engaged  in  his  regular 

occupation.    He  was  not  working  the  day 

of  the  fire,  but  some  time  before  it  started 

he  had  left  the  millinery  store  to  pay  a  bill 

which  was  due.    When  Miss  Jolfe  was  there, 

it  was  her  custom  to  go  to  dinner  at  12 

o'clock  and  return  at  half  past  12,  and  then 

Mrs.   Mankowitz   would   go;    but   as  Miss 

Joffe  was  not  there  on  November  26,  1909, 

Mrs.   Mankowitz  and  Miss  Rosen   left  for 

dinner  at  the  same  time, — 12  o'clock.   Mrs. 

Mankowitz   went    to    her    brother-in-law's, 


which  was  near  the  store,  and  only  intended 
to  be  away  twenty  minutes  or  half  an  hour. 
She  locked  the  store  door,  and  while  she 
was  at  luncheon  heard  an  alarm  of  fire, 
and  upon  going  out  on  the  street  found  it 
was  at  their  store.  After  the  fire  was  dis- 
covered, a  neighbor  broke  the  door  open,  but 
tSie  stock  of  goods  was  practically  ruined 
by  fire  and  water,  and  the  fixtures  were 
very  much  injured. 

By  the  first  prayer  granted,  the  jury  was 
instructed  "that  it  appears  from  the  plain- 
tiffs' own  evidence  that  they  failed  to  com- 
ply with  the  provision  of  the  policy  sued  on, 
known  as  the  iron-safe  clause,"  and  by  the 
second  "that  it  appears  from  the  plaintiffs' 
own  evidence  that  the  plaintiffs  did  not 
keep  the  books  required  by  the  condition  of 


icy  shall  be  null  and  void,  and  no  suit  or 
action  shall  be  maintained  hereon,"  and  the 
policy  covered  a  stock  of  goods  in  a  specified 
amount  as  well  as  other  property,  it  was 
held  that  the  fact  that  the  policy  was  is- 
sued for  a  gross  premium  would  not  make 
the  contract  entire  so  as  to  prevent  recov- 
ery for  the  property  insured  other  than  the 
stock.  Sun  Mut.  Ins.  Co.  v.  Tufts,  20  Tex. 
Civ.  App.  147,  60  8.  W.  180.  The  court 
said :  "Tne  books  and  inventories  to  be  kept 
could  serve  only  one  purpose,  that  of  afford- 
ing means  by  which  the  amount  of  loss  on 
stock  could  be  ascertained,  and  had  no  rela- 
tion whatever  to  the  other  property." 

h.  Entirety  of  risk. 

In  some  instances  the  courts  have  de- 
clared policies  entire,  although  the  prop- 
erty was  insured  under  separate  valua- 
tions, where  the  risk  as  to  all  of  the  prop- 
erty IS  increased  by  a  breach  of  the  con- 
tract as  to  part  of  it.  This  would  soero 
to  be  a  very  important  inquiry,  for,  mani- 
festly, it  may  well  be  said  that  if  the  in- 
surer had  known  of  the  increased  hazard 
he  would  not  have  issued  a  policy  on  any 
of   the   property. 

"It  may  be  said,"  declared  the  court  in 
Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  116 
Iowa,  625,  67  L.R.A.  328,  93  Am.  St.  Rep. 
261,  88  N.  W.  807,  "that  several  cases  in 
which  courts  have  announced  the  unqualified 
rule  that  a  breach  of  condition  as  to  one 
class  or  item  of  property  covered  by  the 
policy  will  constitute  a  breach  of  the  con- 
tract as  "to  all  the  property  covered*  are 
cases  where  the  different  classes  or  items  of 
property  were  so  situated  with  reference  to 
each  other  that  the  risk  as  to  one  consti- 
tuted a  risk  as  to  all." 

It  has  been  held  that  breach  of  condition 
as  to  encumbrances  on  either  personalty  or 
realty,  or  false  statements  as  to  title  or 
encumbrances  as  to  realty,  where  the  policy 
covers  both  a  house  and  its  contents,  so 
increases  the  risk  on  the  whole  subject  of 
insurance  as  to  render  the  contract  indi- 
visible. 

In  McKernan  v.  North  River  Ins.  Co.  206 
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Fed.  084,  it  was  held  that  a  policy  insuring 
a  dwelling  house  and  furniture  separately 
valued,  containing  a  provision  that  "this 
entire  policy  unless  otherwise  provided  by 
agreement,  indorsed  hereon  or  added  hereto, 
shall  be  void,  ...  if  the  hazard  be  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured;  ...  or  if 
the  subject  of  insurance  be  personal  prop- 
erty and  be  or  become  encumbered  by  a  chat- 
tel mortgage,"  was  rendered  wholly  void  by 
a  chattel  mortgage.  The  court  said:  "En- 
cumbrance of  insured  property  increases 
the  hazard  to  the  insurer,  because  it  lessens 
the  interest  of  the  insured  in  the  property 
to  the  amount  of  the  encumbrance,  and  to 
that  extent  at  least  lessens  his  interest  in 
protecting  the  property  from  loss  or  de- 
struction. And  if  the  hazard  was  increased 
as  to  the  household  furniture,  it  was  of 
necessity  increased  as  to  the  dwelling  house 
which  contained  it,  for  the  entire  property 
was  insured  as  one  risk,  and  was  so  closely 
connected  and  associated  together  that  the 
destruction  of  a  part  by  fire  would  almost 
inevitably  result  in  the  destruction  of  the 
whole." 

Where  false  statements  as  to  the  title  of 
the  insured  in  real  estate,  and  as  to  en- 
cumbrance thereon,  were  made  before  the 
issuance  of  the  policy,  which  also  covered 
personal  property  therein,  it  was  held  that 
the  entire  contract  was  avoided  thereby, 
i^tna  Ins.  Co.  v.  Resh,  44  Mich.  65,  38  Am. 
Rep.  228,  6  N.  \V.  114.  The  court  said: 
"If  it  was  for  the  interest  of  the  insured 
to  cause  or  suffer  a  loss  of  the  building, 
because  he  had  not  the  interest  therein  he 
had  represented,  it  would,  we  think,  be 
idle  to  say  that  such  fact  would  not  in- 
crease the  risk  upon  the  personal  property 
in  such  building.  It  would  be  very  unsafe, 
therefore,  to  assume  that  the  company 
would  have  taken  a  risk  upon  the  personal 
property,  separate  from  the  building,  and 
therefore,  because  the  rate  and  the  amount 
insured  upon  the  personal  can  be  separated 
from  that  on  the  building,  to  hold  that  the 
contract  is  divisible.  That  the  company 
would  have  taken  a  risk  upon  the  personal 
property  alone,  to  a  like  amount  and  at 
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the  policy."  Each  of  them  concluded  with 
an  instruction  that  the  verdict  must  be  for 
the  defendant. 

The  clause  in  this  policy  relied  on  was 
as  follows: 

Iron-Safe  Clause.  Warranty  to  Keep 
Books  and  Inventories,  and  to  Produce 
Them  in  Case  of  Loss. 

The  following  covenant  and  warranty  is 
hereby  made  a  part  of  this  policy: 

Ist.  The  assured  will  take  a  complete 
itemized  inventory  of  stock  on  hand  at 
least  once  in  each  calendar  year,  and  unless 
such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within 
thirty  days  of  issuance  of  this  policy,  or 


this  policy  shall  be  null  and  roid 
such  date,  and  upon  demand  of  the  aasured 
the  unearned  premium  from  such  dftte  shall 
be  returned. 

2d.  The  assured  will  keep  a  set  of  boob, 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  salesj,  and  shipments, 
both  for  cash  and  credit,  from  date  of  in- 
ventory as  provided  for  in  the  first  sectioB 
of  this  clause  and  during  the  conttnoaiKC 
of  this  policy. 

3d.  The  assured  will  keep  saeh  books  and 
inventory  and  also  the  last  preceding  in- 
ventory, if  such  has  been  taken,  secarelj 
locked  in  a  fireproof  safe  at  ni^ht,  and  Mi 
all  times  when  the  building  mentioned  in 
this  policy  is  not  actually  open  for  busi- 


the  same  rate,  we  may  assume,  even  with 
full  knowledge  that  the  insured  had  no 
title  to  the  building;  but  it  would  be  haz- 
ardous to  assume  that,  with  such  knowledge, 
the  company  would  have  written  upon  both 
the  persoual  property  and  the  building,  so 
that  upon  the  whole  policy  the  insured 
would  be  more  interested  in  a  loss  of  both 
than   in  their  protection." 

Breach  of  warranty  of  title  in  an  insur- 
ance policy  with  respect  to  the  building  will 
avoid  the  insurance  on  the  contents,  al- 
though building  and  contents  were  insured 
for  separate  amounts  for  an  entire  premium, 
where  the  risk  upon  both  items  is  the  same. 
Goorberg  v.  Western  Assur.  Co.  150  Cal. 
510,  10  L.R.A.(N.S.)  876,  119  Am.  St. 
Rep.  876,  89  Fac.  130,  11  Ann.  Cas.  801. 

But  it  has  also  been  held  that  insurance 
upon  a  building  and  its  contents  is  a  single, 
and  not  a  distinct,  risk,  so  that  such  a 
policy  is  wholly  avoided  by  false  swearing 
as  to  personal  property  destroyed  which 
renders  the  policy  void  as  to  that  class  of 
property,  although  the  premium  is  dis- 
tributed partly  to  the  realty  and  partly  to 
the  personalty.  Worachek  v.  New  Denmark 
Mut.  Home  F.  Ins.  Co.  102  Wis.  88,  78  N. 
W.  411. 

Different  classes  of  personal  property 
situated  in  the  same  building  have  been  de- 
clared subject  to  the  same  risk.  The  nature 
of  the  condition  broken  mip^ht,  however, 
have  some  effect  on  this  question.  If,  for 
example,  there  was  a  false  statement  as  to 
the  ownership  of  the  building  in  which  the 
insured  property  was  located,  it  is  apparent 
that  this  might  affect  the  entire  property 
covered  by  the  policy.  If,  however,  there 
was  a  breach  of  condition  as  to  encum- 
brances on  part  of  the  property,  it  is  not 
so  clear  that  the  entire  risk  would  be  af> 
fected. 

In  McWilliams  v.  Cascade  F.  k  M.  Ins. 
Co.  7  Wash.  48,  34  Pac.  140,  however,  un- 
der a  policy  for  a  gross  sum  on  different 
classes  of  personal  property  in  a  building, 
separately  valued,  the  property  insured 
including  a  piano  valued  at  $200,  it  was 
held  that  since  the  property  was  all  situ- 
ated in  the  same  building  it  was  therefore 
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all  subject  to  the  same  risk,  so  that  where 
there  was  a  breach  of  the  contract  as  to 
sole  ownership  of  the  piano  the  whole  pol- 
icy was  avoided. 

Different  buildings  insured  under  a  sin- 
gle policy  may  also  be  so  situated  with  ref- 
erence to  one  another  as  to  be  aubject  to 
the  same  risk,  so  that  a  breach  of  conditioa 
as  to  one  of  them  will  avoid  the  entire  con- 
tract. 

Although  a  policy  of  insurance  against 
fire,  lightning,  tornado,  and  windstorm,  so 
written  as  to  place  separate  valuations  upoa 
separate   subjects   of   insurance,    will   ordi- 
narily be  severable,  it  will  not  be  so  if  the 
risk  intended  to  be  excluded  by  a  condition 
which  has  been  violated  affected  the  itera 
of  property  for  the  destruction  of  which  t 
recovery  is  sought.  Republic  County  Mot  F. 
Ins.  Co.  V.  Johnson,  69  Kan.  146,  105  Am.  St 
Rep.  157,  76  Pac.  419, 2  Ann.  Caa.  20.  In  thifl 
case  the  subject  of  insurance  was  a  house, 
bay  and  grain,  and  a  double  graincrib.    Tbe 
graincrib  stood  between  200  and  300  feet 
from  the  house.    The  condition  breached  was 
the  clause  against  vacancy.     The  graincrib 
was  blown  down  while  the  house  was  na- 
occupied.     The  court  said:   *^n  the  policy 
under  consideration  there  is  nothing  what- 
ever to   indicate  that  the  company  would 
have  insured  the  hay  and  grain  at  all  ex- 
cept as  it   fell  under  the  protection  of  s 
guardian  of  the  premises,  or  that  it  would 
have  entertained  for  a  moment  an  applica- 
tion for  the  insurance  of  an  isolated  unfre- 
quented corncrib  and  stable,  the  prey  of  tbe 
elements,  devoted  merely  to  the  shelter  of 
unused  implements  and  machinery,  and  sub- 
ject* to  be  made  the  rendezvous  of  tram  pi. 
To  assume  that  it  would  have  done  so  in- 
volves an  absolute  and  perfectly  arbitrarr 
repudiation  of  the  conspicuous  purpose  ii 
the  vacancy  clause  in  the  contracL    Aaj 
ordinary  individual  in  charge  of  premisei 
would  exercise  a  preservative  auperintaHl- 
ence  over  them, — would  take  some  steps  to 
anchor  a  ruffed  or  toppling  stadc  of  bay 
before  he  would  suffer  it  to  scatter  before 
the  wind ;  and  would  secure  loosened  boards 
about    the    crib,    close-widening    apertures, 
brace-racked  timber?,  and  oth^rwiae  fortify 
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leas,  or,  failing  in  this,  the  assured  will 
ceep  sucli  books  and  inventories  in  some 
>Ia«e  not  exposed  to  a  fire  which  would  de- 
stroy tlie  aforesaid  building.  In  the  event 
>f  f  &ilu.re  to  produce  such  set  of  books  and 
Inventories  for  the  inspection  of  this  com- 
pany, this  policy  shall  become  null  and 
v-oid,  and  such  failure  shall  constitute  a 
perpetu&l  bar  to  any  recovery  thereon. 

Mr.  Sdankowitz  admitted  that  they  did 
not  have  a  safe,  but  testified  that  every 
night  lie  carried  such  books  as  they  had  to 
his  hrother's  store,  which,  according  to  his 
evidence,  was  about  six  or  seven  houses 
away,  and  according  to  that  of  his  brother 
was  about  ten  houses,  from  the  one  in  which 
the    fire    occurred.     He  arranged  with   his 


brother  that  the  books  were  to  be  taken  to 
the  latter's  store  every  night,  when  the 
plaintififs'  store  was  closed,  and  then  taken 
back  in  the  morning.  They  were  kept  in  a 
drawer  in  the  brother's  store,  as  the  latter's 
safe  was  already  full.  On  the  morning  of 
the  fire,  Mr.  Mankowitz  got  the  books  and 
took  them  to  the  store. 

We  do  not  understand  the  appellee  to 
claim  that  the  plaintiffs  could  not  keep  the 
books  at  the  brother's,  as  they  were  kept 
there,  but  the  important  question  is  wheth- 
er the  store  was  actually  open  for  business 
at  the  time  of  the  fire,  within  the  meaning 
of  the  policy.  As  the  books  and  inventory 
were  not  kept  in  a  safe,  it  was  undoubtedly 
the  duty  of  the  plaintiffs  to  keep  them  in 
some  place,   not  exposed   to  a  fire  which 


the .    rigidity     of     the     structure     against 
Btorms.** 

On  the  other  hand,  it  has  been  held  that 
the  risk  on  personal  property  in  a  building 
covered  by  the  same  policy  is  not  increased 
by  a  misstatement  as  to  the  ownership  of 
the  ground  on  which  the  building  stood. 

A  policy  for  a  gross  premium,  insuring 
a  storehouse  for  $200  and  a  stock  of  goods 
therein     for   |3,800,    is   not    avoided   as   to 
the  goods  by  the  fact  that  the  insured  was 
not  the  owner  in  fee  of  the  ground  in  which 
the  building  stood,  where  there  was  no  mis- 
repreeentation  or  concealment  of  the  facts 
on  his  part.     Coleman  v.  New  Orleans  Ins. 
Co.  49  Ohio  St.  310,  16  L.R.A.  174,  34  Am. 
St.  Rep.  565,  31  N.  E.  279.    The  court  said: 
"Forfeitures  do  not  readily  find  favor  in  the 
law,  and  courts  are  reluctant  to  declare  and 
enforce   them,   if  by  reasonable  interpreta- 
tion it  can  be  avoided.    It  is  not  likely  that 
in  this  case  the  small  amount  of  insurance 
on  the   storehouse  constituted  any  induce- 
ment   for   the   insurance   placed    upon    the 
stock  of  goods;  and  it  does  not  appear  that 
Ihe   rates   upon   these  classes   of   property 
were  different,  nor  how  it  could  make  any 
difference  if  they  were,  since  the  only  effect, 
in    this    respftt,    of   holding    the    contract 
severable,  is  that  the  insurance  company  is 
enabled  to  retain  the  whole  of  the  premium, 
which  it  accepted  as  the  consideration  for 
the  insurance  of  all  the  property,  for  the 
lesser  risk  on  part  of  the  property  only; 
and  it  is  not  to  be  presumed  that  the  pre- 
mium for  the  insurance  of  part  only  of  the 
property  would  exceed  thai;  accepted  for  the 
risk  on  all  of  it.    It  was  not  shown  at  the 
trial  that  the  plaintiffs  were  guilty  of  any 
misrepresentation    or    intentional    conceal- 
ment concerning  the  title  to  the   land  on 
which   the   storehouse   stood.     No   inquiry 
was  made  of  them  about  it.     The  subject 
was  not  a  matter  of   negotiation  between 
the  parties  in  effecting  the  insurance,  and 
the  plaintiffs  were  ignorant  of  the  condi- 
tion,  for  the  breach  of  which  the  company 
elaims  the  right  to  forfeit  the  whole  policy.  • 
If  the  position  taken  by  the  company  be 
correct,  the  condition  was  broken  when  the 
policy  was  issued,  and  there  was,  therefore,  * 
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no  consideration  for  the  premium  that  was 
paid,  for  no  risk  attached;  and  yet  the 
company,  while  asserting  the  invalidity  of 
the  contract,  holds  on  to  its  fruits,  this 
is  not  a  very  consistent  position,  nor  a  very 
just  one.  A  just  fesult  is  reached,  and,  as 
we  think,  the  lawful  one,  by  holding,  as  we 
do,  that  the  contract  of  insurance  in  this 
case  is  severable,  and  the  breach  of  the  con- 
dition as  to  the  title  of  the  land  does  not 
defeat  the  plaintiff's  right  to  recover  for 
the  loss  of  the  stock  of  goods  insured  by 
the  policy  in  suit." 

The  Coleman  Case  was  followed  in  Phil- 
lips V.  Ohio  Farmers'  Ins.  Co.  13  Ohio  C.  C. 
679,  6  Ohio  C.  D.  266,  in  which  it  was  held 
that  a  policy  on  a  building,  furniture,  etc., 
separately  valued,  was  divisible  so  that 
there  might  be  a  recovery  on  the  personal 
property  although  there  had  been  a  breach 
of  condition  as  to  encumbrances  and  an 
overstatement  of  value  in  respect  to  the  real 
estate. 

A  breach  of  a  condition  as  to  part  of  a 
policy  as  to  encumbrances  on  a  house  will 
not  avoid  the  policy  as  to  furniture  therein 
separately  appraised,  where  the  risk  is  not 
affected  thereby.  Loehner  v.  Home  Mut. 
ins.  Co.  17  Mo.  247,  affirmed  in  19  Mo.  628. 

So,  the  violation  of  the  iron-safe  clause 
has  been  held  not  to  affect  the  risk  in  the 
building  in  which  the  personal  property 
was. 

The  violation  of  the  iron -safe  clause  of 
the  policy  covering  a  storehouse,  fixtures, 
and  stoclc  of  goods  will  not  prevent  the  in- 
sured from  recovering  for  tne  loss  of  the 
storehouse  and  fixtures.  Hanover  F.  Ins. 
Co.  V.  Crawford,  121  Ala.  258,  77  Am.  St. 
Rep.  55.  26  So.  912.  The  court  said:  "We 
are  unable  to  see  how  a  failure  to  comply 
with  the  condition  could  possibly  affect  the 
risk  upon  the  building  and  fixtures.  If 
broken  by  the  assured  and  a  loss  occurs  by 
fire,  the  assured  loses  the  value  of  his  goods, 
and  this,  too,  whether  the  fire  is  occasioned 
by  his  wilfulness,  neglect,  accident,  or  the 
incendiarism  of  another.  There  could  then 
be  no  inducement  for  him  to  destroy  the 
building,  or  the  building  and  its  contents. 
Unlike  the  case,  in  this  respect  where  there 
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would  destroy  the  building,  at  night,  and 
at  all  times  when  tlie  building  was  not 
actually  open  for  business.  It  cannot  be 
doubted  that  in  a  literal  sense  the  building 
was  not  actually  open  for  business  when  the 
fire  occurred,  and  it  would  seem  to  be  equal- 
ly clear  that  if  it  had  been  open  the  proba- 
bilities are  that  the  fire  would  not  have 
been  so  disastrous  (if  it  had  occurred  at 
all),  and,  at  any  rate,  the  books  could 
have  been  easily  saved.  They  are  thus  de- 
scribed in  the  testimony:  *'Three  of  them 
wore  small  books  of  the  size  of  the  one 
produced,  and  one  was  a  200- page  ledger; 
the  book  produced  was  a  book  about  12 
inches  long  by  4  inches  wide  by  three 
quarters  of  an  inch  thick,  weighing  about 
6   ounces.     The   ledger   was  a   little  wider 


is  a  misropresontation  as  to  ownership  of  a 
building  containing  machinery  more  or  less 
attached  to  the  building,  and  both  the  build- 
ing and  the  machinery  are  the  subjects  of 
insurance  in  the  same  policy.  Here,  we 
can  well  see  how  the  hazard  or  risk  upon 
the  machinery  would  be  increased  if  there 
was  a  false  warranty  as  to  the  ownership 
of  the  building.  The  assured  might  be  in- 
duced, if  allowed  to  recover  for  loss  of  ma- 
chinery, notwithstanding  his  false  warranty 
which  would  deprive  of  tne  right  to  recover 
for  the  loss  of  the  house,  to  destroy  the 
house  for  the  purpose  of  getting  the  insur- 
ance upon  the  machinery.  .  .  .  Whatever 
may  be  the  rule  as  to  the  effect  of  false  war- 
ranties, we  are  clearly  of  the  opinion  that 
the  condition  under  consideration  as  to  its 
application  cannot,  by  any  rule  of  construc- 
tion consonant  with  justice  and  reason  and 
the  manifest  intention  of  the  parties,  be 
made  to  so  apply  to  the  building  and  fix- 
tures as  that  a  breach  of  it  would  defeat  his 
recovery  for  their  loss." 

Attention  should  also  be  called  to  the  fact 
that  recovery  on  part  of  the  property,  where 
the  policy  covered  a  building  and  its  con- 
tents, has  also  been  allowed  in  a  number  of 
cases  in  which  the  question  of  entirety  of 
hazard  is  not  discussed.  For  illustration 
see  infra,  IV.  b.  See  also  cases  cited  in  note 
to  Wright  v.  Fire  Ins.  Asso.  19  L.R.A.  211. 

c.  Separate  valuation. 

1,  In  general. 

Separate  valuation  of  each  kind  or  class 
of  property  insured  is  held,  in  some  juris- 
dictions, to  be  controlling  on  the  question  of 
the  entirety  of  the  contract. 

The  New  York  rule  is  that  having  made 
the  property  distinct  subjects  of  insurance 
by  separately  valuing  it,  by  disfributing  the 
insurer's  risk  among  the  several  subjects  of 
insurance,  and  limiting  its  risks  .as  to  each, 
the  parties  to  the  contract  will  be  deemed  to 
have  intended  as  many  distinct  insurances 
as  there  may  be  subjects  of  insurance;  and 
the  avoidance  of  the  policy  by  breach  of  its 
condition  as  to  one  of  the  subjects  of  insur- 
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and  a  little  thicker.'*  An  inventory,  made 
just  before  they  moved  to  Baltimore  street 
was  in  one  of  the  books.  All  but  one  ot 
them  was  totally  destroyed  by  the  fire,  and 
that  was  what  Mr.  Mankowitz  called  ^the 
sales  book."  They  could  by  reason  of  th^ 
size  very  easily  have  been  taken  to  his 
brother's  when  Mrs.  Mankowitz  went  there 
to  dinner. 

It  is  true  that  she  only  expected  to  be 
absent  about  half  an  hour,  but  she  was 
gone  long  enough  for  the  fire  to  make  such 
headway  that,  according  to  the  plain ti^«' 
claim,  the  stock  was  practically  destroye'i 
and  the  fixtures  very  much  damaged.  If  it 
be  conceded  that  the  plaintiffs  had  such 
books  and  inventory  as  this  clause  required, 
the  very  object  of  the  requirement  was  de- 


ance  will  not  have  the  efi'ect  of  avoiding  it 
as  to  the  others,  in  the  absence  of  language 
clearly  indicating  that  such  was  the  intes- 
tion  of  the  parties.  American  Artistic  Gold 
Stamping  Co.  v.  Glens  Falls  Ins.  Co.  1 
Misc.  114,  20  N.  Y.  Supp.  646. 

In  Merrill  v.  Agricultural  Ins.  Co.  10 
Hun,  428,  an  action  on  a  policy  which  in- 
sured separately  and  in  separate  sums,  a 
dwelling  house  and  barns  and  certain  per- 
sonal property  in  each  of  the  buildings,  it 
was  held  that  a  breach  of  the  condition  a<  to 
encumbrance  of  the  real  estate  did  not  afTt'ct 
the  insurance  on  the  rest  of  the  property. 

In  Kieman  v.  Agricultural  Ins.  Co.  SI 
Hun,  373,  63  N.  Y.  S.  R.  146,  30  N.  Y. 
Supp.  892,  it  was  held,  under  a  policy  in- 
suring a  dwelling  house  and  personal  prop- 
erty therein  in  separate  amounts,  and  pro- 
viding that  **\t  the  subject  of  insurance  be 
personal  property  and  be  or  become  encum- 
bered by  chattel  mortgage,"  and  also  that 
"if  the  property,  real  or  personal,  covered 
by  this  policy,  be  or  become  encumbered  br 
mortgage,  trust  deed,  judgment,  or  other- 
wise, this  entire  policy  shall  be  void  unless 
otherwise  provided,"  etc., — that  a  breach 
of  the  condition  as  to  the  real  property  loft 
the  policy  good  as  to  the  personalty. 

In  Kansas,  a  contract  of  insurance  is  held 
severable  where  separate  valuations  are 
placed  upon  different  subjects  of  insurance, 
as,  for  example,  $800  on  a  dwelling  house 
and  $200  on  the  furniture  therein.  German 
Ins.  Co.  V.  York,  48  Kan.  488,  30  Am.  St. 
Rep.  313,  29  Pap.  586. 

In  Missouri  breach  of  condition  as  to 
additional  insurance  as  to  part  of  prop- 
erty covered  by  a  policy  will  not  invalidate 
it  as  to  other  property  included  therein  and 
separately  valued.  Jenkins  v.  German  Ins. 
Co.  58  Mo.  App.  210. 

In  Oregon  a  contract  placing  $1,600  on 
a  dwelling  house  and  $400  on  the  personalty 
therein  was  held  severable  so  as  not  to 
render  the  whole  contract  void  by  a  breach 
of  condition  as  to  sole  ovmership  of  the 
house.  Oatman  v.  Bankers*  Fire  Relief 
Asso.  66  Or.  388,  133  Pac.  1183,  134  Pac. 
1033. 

And  in  Texas  breach  of  warranty  as  to 
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f eated  by  reason  of  the  plaintiffs'  repreaen- 
tative  leaving  them  where  they  were«  un- 
protected in  case  of  fire  in  her  absence.  If 
an  insured  can  relieve  himself  of  the  obU- 
^tion  of  his  warranty  to  produce  the  books 
and  inventory  in  case  of  fire,  by  shutting 
up  his  store  for  half  an  hour  with  no  one 
in  it,  and  claiming  the  books,  etc.,  were 
kept,  but  were  destroyed,  there  is  but  little 
protection  to  the  insurer  by  such  a  clause, 
and  it  might  as  well  be  abandoned.  If  it 
can  be  done  for  half  an  hour,  then  why  not 
for  an  hour  or  more? 

Such  a  clause  in  an  Insurance  policy 
should  undoubtedly  receive  "a  fair  and  rea- 
sonable interpretation,"  as  the  authorities 
have  frequently  said  of  it;  but  it  will  be 
observed  that  in  considering  such  a  question 
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the  ownership  of  personalty  insured  does 
not  defeat  the  right  of  recovery  for  loss  of 
real  estate  included  in  the  same  policy  and 
separately  valued.  Georgia  Home  Ins.  Co. 
V.  Brady,  —  Tex.  Civ.  App.  — -,  41  S.  W. 
613.  The  court  said :  "It  is  well  established 
that  stipulations  as  to  ownership  are  war- 
ranties only  as  to  property  specified  in  such 
stipulations,  and,  upon  a  policy  embracing 
real  and  personal  property,  such  stipula- 
tions are  divisible." 

But  in  Wisconsin  a  misrepresentation  as 
to  existing  encumbrances  as  to  part  of  the 
property  covered  by  a  policy  and  separately 
valued  avoids  the  whole  contract,  since  it  is 
entire.  Schumitsch  v.  American  Ins.  Co. 
48  Wis.  26,  3  N.  W.  695.  "The  reason,"  said 
the  court,  'is  that  the  contract  of  insurance 
is  entire,  and  the  insurer  has  the  right  to 
know  what  the  interest  of  the  insured  in  the 
property  is,  and  to  have  disclosed  all  ma> 
terial  facts  affecting  the  risk;  for  the  risk 
is  assumed  upon  the  express  condition  that 
these  facts  have  been  accurately  and  truly 
stated  in  the  application." 

And  in  Washington,  where  a  provision  of 
a  policy  was  that  it  should  be  void  if  the 
interest  of  the  insured  in  the  property  cov- 
ered thereby  were  other  than  that  of  sole 
owner,  it  was  held  that  a  breach  of  condi- 
tion as  to  a  piano  insured  avoided  the  con- 
tract as  to  other  classes  of  property  covered 
by  the  policy  and  separately  valued.  Mc- 
Williams  v.  Cascade  F.  &  M.  Ins.  Co.  7 
Wash.  48,  34  Pac.  140.  The  court  said: 
''The  respondent  accepted  this  policy  with 
all  its  provisions  and  conditions,  and  it 
would  be  neither  reasonable  nor  equitable 
to  permit  her,  after  she  has  violated  one 
of  its  conditions  as  to  a  part  of  the  risk,  to 
now  assert  that  this  condition  only  affected 
that  particular  portion  of  the  risk  to  which 
the  breach  related.  ...  To  hold  the 
appellant  liable  upon  this  policy  would  be 
to  impose  upon  it  an  obligation  which  it 
never  agreed  to  assume,  and  would  be  equiv- 
alent to  making  a  contract  for  the  parties 
different  from  that  which  they  themselves 
made,  and  then  enforcing  it  against  one  of 
them  for  the  benefit  of  the  other.  This  the 
court  must  decline  to  do.  Insurance  com- 
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clause  will  show  a  tendency  in  some  in- 
stances to  do  more  for  the  protection  of  the 
insured  than  they  seemed  ready  to  do  for 
themselves,  although  the  clause  ha£  been 
very  generally  recognized  as  valid  and  rea- 
/  sonable,  and  has  been  declared  to  be  useful 
and  desirable,  not  simply  for  the  insurer, 
but  for  the  honest  insured. 

It  may  be  that  it  might  be  well  to  re- 
qt.ire  by  legislation  insurance  companies 
making  use  of  it  to  make  it  so  prominent 
in  the  policies,  or  to  give  such  notice  of  it, 
as  will  leave  no  question  about  the  insured 
having  notice  of  it,  when  it  is  inserted  in 
or  attached  to  a  policy,  as  we  do  not  under- 
stand that  all  standard  policies  on  stocks 
of  merchandise  contain  it;  but  in  this  case 
the  plaintiffs  knew  of  it,  and  hence  do  not 


even  have  the  excuse  of  their  ignoraaee  ol 
such  provision.  They  knew  of  the  neea- 
sity  of  taking  their  books  oat  of  the  bond- 
ing when  the  store  was  not  actually  opa 
for  business,  and  presumably  they  knew  the 
object  of  such  a  provision*  If  thej  hid 
had  a  safe  in  the  store,  it  would  not  bare 
been  unreasonable  to  require  Uiem  to  pUee 
those  four  little  books  in  the  safe  before 
shutting  up  the  store  and  leaving  it  vith- 
out  protection.  The  undoubted  fact  is  that 
the  storeroom  was  left  unprotected  kaj 
enough  to  give  the  fire  such  headway  as  to 
consume  the  contents  before  anyone  eooM 
extinguish  it.  Customers  not  only  could 
not  enter  the  room,  but  those  who  dis- 
covered the  fire  could  not,  until  the  door 
was  finally  broken  open.     And,  as  we  hart 


good  as  to  the  realty.  In  other  words,  un- 
der such  a  contract  there  is  only  one  divi- 
sion, and  that  is  between  the  realty  and  the 
personalty.  The  courts  hold  that  there  can 
be  no  recovery  for  the  loss  on  personal  prop- 
erty although  only  a  part  of  it  was  mort- 
gaged. 

Although  a  policy  covering  different 
classes  of  properly  valued  separately  is  sev- 
erable, it  is  indivisible  as  to  each  class  so 
valued.  If,  for  example,  a  stock  of  goods 
is  separately  valued  in  a  policy  covering 
goods  and  building,  an  encumbrance  of 
part  of  the  goods  will  invalidate  the  insur- 
ance on  the  entire  stock.  Home  F.  Ins.  Co. 
V.  Bernstein,  56  Neb.  260,  76  N.  W.  839. 

A  policy  on  a  stock  of  merchandise  and 
on  barbers'  furniture  and  fixtures,  separable 
as  to  these  two  classes  of  property,  is  in- 
validated as  to  the  furniture  and  fixtures 
by  a  mortgage  of  a  portion  of  them,  con- 
trary to  the  provision  of  the  policy.  Vucci 
V.  North  Britain  k  M.  Ins.  Co.  88  N.  Y. 
Supp.   986. 

Where  a  policy  insures  both  real  and  per- 
sonal property,  a  breach  of  the  condition  as 
to  sole  ownership  as  to  part  of  the  personal 
property  avoids  the  entire  contract  as  to 
the  personal  property.  Springfield  F.  &  M. 
Ins.  Co.  V.  Green,  —  Tex.  Civ.  App.  — ,  36 
S.  W.  143.  The  court  said  that  the  con- 
tract as  to  real  and  personal  property  was 
divisible,  and  that  it  might  fail  as  to  one 
class  of  property  and  be  sustained  as  to  the 
other,  but  that  as  to  personal  property  it 
was  entire. 

d.  Special  language  of  contract. 

The  question  of  divisibility  of  risk  has 
sometimes  turned  upon  the  special  language 
of  the  contract.  In  the  last  analysis,  of 
course,  the  question,  as  stated,  is  one  of 
intention,  to  be  determined  from  the  words 
in  which  the  agreement  is  expressed.  Where 
the  language  is  not  prescribed  by  statute 
it  would  seem  to  be  not'  a  difiicult  matter  so 
to  draw  the  contract  as  to  relieve  it  from 
any  ambiguity  as  to  its  entirety  or  severa- 
bility. It  is  not  likely,  however,  that  a 
provision  that  "the  policy"  shall  be  avoided 
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for  a  breach  of  any  of  its  conditioDi  voold 
prevent  the  contract  from  being  declarec 
divisible,  if  it  were  otherwise  so. 

In  Dacey  v.  Agricultural  Ins.  Co.  21  Hsn, 
83,  a  dwelling  house  and  certain  classe  of 
personal  property  were  insured  under  sepa- 
rate valuations.  The  policy  contained 
among  other  things,  a  provision  that  "if 
the  property  sharil  become  encumbered  bf 
mortgage  .  .  .  then  and  in  everv  enca 
case  the  policy  shall  be  null  and  void  otIiI 
the  written  consent  of  the  company  at  tue 
home  office  is  obtained."  Part  of  the  prop- 
erty was  mortgaged  before  a  loea  ocearrt<c 
The  written  consent  of  the  company  nc: 
having  been  obtained,  it  was  held  that  i^ 
policy  was  void  as  to  the  property  mort- 
gaged. 

It  would  seem  that  a  provision  that  th-s 
"entire"  policy  shall  become  void  br  i 
breach  of  any  of  its  conditions  woald  be 
deemed  to  evidence  an  intention  to  make 
the  contract  nondivisible,  but  there  is  i 
conflict  of  opinion  upon  this  question. 

It  has  been  held  that  a  policy  insuricf 
furniture  for  a  certain  sum,  and  providisf 
that  "this  entire  policy  shall  be  void"  for 
a  breach  of  its  conditions,  is  manifestly  en- 
tire, and  is  therefore  rendered  wholly' toiJ 
by  a  breach  of  its  conditions  as  to  a  part  cf 
the  property.  Dumas  v.  Northwestern  Kit 
Ins.  Co.  12  App.  D.  C.  246,  40  L.RJL  351 

And  under  a  provision  that  "this  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  hereto* 
shall  be  void  ...  if  a  building  ho^ea 
described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or 
unoccupied  and  so  remain  for  ten  daja,**  the 
policy,  covering  both  a  house  and  persooal 
property  therein,  was  held  to  be  rendered 
wholly  void  by  the  nonoccupan^  of  the  . 
house.  Agricultural  Ins.  Co.  v.  UamiK^s, 
82  Md.  88,  30  L.R.A.  633,  61  Am.  8L  R^ 
467,  33  Atl.  429. 

In  Shoup  V.  Dwell  ing-Houae  F.  Ins.  Ca 
61  Mo.  App.  286,  a  stipulation  that  t.^ 
"entire  policy"  would  be  avoided  by  iBt»- 
representation  as  to  title  was  held  to  resder 
the  contract  void  as  to  personal  property  u 
well  as  real  estate  by  breach  of  the  ooiub- 
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already  indicated,  the  store  being  closed, 
without  anyone  in  charge,  and  the  books 
being  left  there  exposed,  have  deprived  the 
insurer  of  the  kind  of  evidence  of  the  loss 
it  was  by  the  express  terms  of  the  con- 
tract entitled  to.  We  do  not  feel  justified 
in  saying  that  because  it  was  intended  to 
close  the  store  for  half  an  hour,  and  then 
open  it  again,  it  was  during  the  half  hour 
in  which  the  fire  occurred  actually  open  foi 
business,  and  hence  the  clause  in  the  policy 
does  not  apply.  The  provision  not  only 
says  the  building  must  be  open  for  business 
to  avoid  the  necessity  of  putting  the  books 
in  a  safe,  or,  in  the  alternative,  keeping 
them  in  some  place  where  they  would  not 
be  exposed  to  a  fire  in  the  building,  but  it 
saj's  actually  open  for  business.     It  can- 
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tion  as  to  the  latter  class  of  property.  The 
court  in  this  case  was  greatly  influenced  by 
the  decision  of  Holloway  v.  Dwelling-House 
Ins.  Co.  48  Mo.  App.  1,  which  was  after- 
wards reversed  in  121  Mo.  87,  26  S.  W. 
S50,  sec  infra. 

In  Elliott  v.  Teutonia  Ins.  Co.  20  Pa. 
Super.  Ct.  359,  a  policy  covering  three 
items:  (1)  A  stated  amount  on  certain 
stock;  (2)  a  stated  amount  on  certain  ma- 
chinery; (3)  a  stated  amount  on  factory 
and  office  fixtures, — providing  that  the  en- 
tire policy  should  be  void  for  a  breach  of 
its  conditions,  was  declared  wholly  invali- 
dated bv  a  failure  of  the  insured  to  disclose 
to  the  insurer  that  the  former  did  not  own 
the  machinery. 

In  Germier  v.  Springfield  F.  k  M.  Ins.  Co. 
100  La.  341,  33  So.  361,  misrepresentation 
as  to  the  ownership  of  a  house  where  the 
representation  was  specifically  declared  in 
the  policy  to  constitute  a  warranty,  was 
held  to  avoid  the  contract  as  to  the  personal 
property,  under  a  provision  "that  the  entire 
policy  shall  be"  void  if  there  be  either  con- 
cealment or  misrepresentation  as  to  that 
subject. 

And  in  Oermania  F.  Ins.  Co.  y.  Schild,  69 
Ohio  St.  136,  100  Am.  St.  Rep.  663,  68  N. 
£.  706,  it  was  held  that  an  insurance  ]policy 
which  contains  a  stipulation  that  "this  en- 
tire policy  shall  be  void"  on  certain  named 
conditions,  is  not  a  severable  risk,  although 
the  amount  of  insurance  is  distributed 
among  different  classes  or  articles  of  prop- 
erty. As  to  this  point  the  Coleman  Case, 
supra,  was  distinguished. 

On  the  other  hand,  it  seems  to  be  the  pre- 
▼ailing  opinion  that  the  word  "entire"  does 
not  refer  to  the  whole  risk,  but  merely  to 
that  part  of  the  property  covered  by  the 

?olicy  as  to  which  there  has  been  a  breach, 
he  repugnance  of  courts  against  declaring 
a  forfeiture  of  the  entire  policy  for  a  tech- 
nical breach  of  conditions  touching  part  of 
the  risk  has  undoubtedly  led  to  the  adop- 
tion of  this  rule,  which  seems,  upon  first 
examination,  contrary  to  the  plain  language 
of  ^he  contract.  There  is,  however,  some 
room  for  the  operation  of  the  word  "entire," 
even  under  this  construction;  for,  manifest- 
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proTided,  and,  ''in  the  event  of  failure  to 
produce  aneh  aet  of  books  and  inventories 
for  the  inspection  of  this  company,  this 
policy  shall  become  null  and  void,  and 
such  failure  shall  constitute  a  perpetual  bar 
to  any  recovery  thereon/'  The  latter  does 
not  make  a  policy  null  and  void  merely 
because  the  assured  does  not  keep  his  books 
in  a  safe,  or  as  provided  in  the  alternative, 
but  the  failure  to  produce  the  books  and 
inventories  has  that  effect,  and  constitutes 
a  bar  to  recovery  for  a  loss  sustained.  In 
other  words,  if  there  had  been  no  Are,  the 
closing  of  the  store  on  this  occasion  would 
not  have  invalidated  the  policy,  but  as  the 
tire  did  occur,  and  did  confessedly  prevent 
ihe  books  and  inventories  from  being  pro- 
duced, then  there  can  be  no  recovery  in  the 


absence  of  such  books  and  inventories  as- 
less  the  assured  did  what  they  agreed  to  ds 
for  the  safe-keeping  of  the  books  and  inres- 
tories,  or  can  be  excused  from  not  doing  so. 
In  that  connection,  we  would  add  thii 
we  would  have  no  hesitation  in  holding  tkat 
if  an  assured,  acting  in  good  faith,  pUcvd 
the  books  in  a  safe  which  he  believed  to  b- 
fire-proof,  or  in  some  place  which  he  had 
the  right  to  believe  was  not  exposed  to  i 
fire  which  would  destroy  the  building.  Us; 
mere  failure  to  produce  the  books  wor^d 
not  necessarily  be  a  bar  to  his  recoveir. 
On  the  contrary,  we  could  readily  cocrur 
in  the  view  taken  by  the  Supreme  Court  is 
Liverpool  &  L.  &  G.  Ins.  Co.  ▼.  KearD€T 
180  U.  S.  132,  45  L.  ed.  460,  21  Sup.  d 
Rep.  326,  and  other  cases  on  such  a  qia- 


assumed  the  risk  on  the  house  without 
taking  one  also  on  the  goods,  nor  vice  versa. 
The  contract  as  to  each  admitted  of  being 
separately  executed  as  to  the  separate  sub- 
jects of  insurance.  The  application  is  for 
separate  insurance,  and  it  is  kept  distinct 
in  the  policy."  This  case  was  followed  in 
Holla  way  v.  Dwelling  House  Ins.  Co.  121 
Mo.  87,  25  S.  W.  850,  reversing  48  Mo. 
App.  1. 

The  fact  that  the  risk  is  divisible,  how- 
ever, does  not  mean  that  the  contract  may 
in  all  cases  be  treated  as  if  there  were  two 
separate  and  distinct  policies.  See  on  this 
point  Howe  Ins.  Co.  v.  Connelly,  II.  g, 
Fraud,  infra. 

The  New  York  rule  as  to  the  severability 
of  an  insurance  contract  is  not  affected  by  a 
provision  that  "this  entire  policy  shall  be 
void,"  etc.,  in  case  of  a  breach  of  the  con- 
dition. American  Artistic  Gold  Stamping 
Co.  V.  Glens  Falls  Ins.  Co.  1  Misc.  114,  20 
N.  Y.  Supp.  646. 

In  Donley  v.  Glens  Falls  Ins.  Co.  184  N. 
Y.  107,  76  N.  E.  014,  6  Ann.  Gas.  81,  the 
court  said:  ''Whatever  our  views  might  be 
if  the  question  were  new,  we  regard  it  as 
settled  that  where,  by  the  same  policy,  dif- 
ferent classes  of  property,  each  separately 
valued,  are  insured  for  distinct  amounts, 
even  if  the  premium  for  the  aggregate 
amount  is  paid  in  g^oss,  the  contract  is 
severable,  and  a  breach  of  warranty  as  to 
one  subject  of  insurance  only  does  not  affect 
the  policy  as  to  the  others,  unless  it  clearly 
appears  that  such  was  the  intention."  In 
this  case  the  provision  was  that  the  entire 
policy  should  be  void  in  case  of  a  breach. 
The  court  said  that  the  recent  cases  hold 
that  this  means  the  entire  policy  so  far  as 
it  relates  to  the  subject  of  insurance  affected 
by  the  breach,  because  a  severable  policy  is 
•equivalent  to  so  many  policies  as  there  are 
classes  of  propertv  separately  valued.  In 
other  words,  the  breach  avoids  the  entire 
policy  relating  to  the  risk  to  which  the 
warranty  applies. 

A  policy  on  a  stock  of  goods  separately 
valued,  and  a  store  and  fixtures  separately 
valued,  otherwise  a  severable  contract,  is 
not  rendered  indivisible  by  a  provision  that 
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the  entire  policy  shall  be  void  in  case  d 
condition  broken.  Adier  v.  Germania  F. 
Ins.  Co.  17  Misc.  347,  39  N.  Y.  Snpp.  lOTfl. 
The  court  said:  "It  is  not  within  th? 
power  of  the  insurer  to  make  a  divisible 
contract  an  entire  contract  by  calling  it 
so,  and  we  must  seek  an  intention  agree- 
able to  the  kind  of  contract  which  ht 
was  actually  making;  that  is  to  aay,  i 
policy  embracing  more  than  one  snbj^^ 
and  entire  as  to  each  subject.  That  in- 
tention we  think  is  quite  manifest.  It 
will  be  observed  that  the  provision  in 
which  the  words,  'this  entire  contract,'  (k- 
cur,  refers  to  the  'subject  of  insurance'  be- 
coming encumbered  by  chattel  mortgagers. 
The  subject  of  insurance,  in  a  policy  ia- 
suring  separate  risks,  means  the  subj^^.i 
of  each  separate  risk,  as  to  each  of  wbirb 
there  is,  under  the  cases,  a  divisible  c:)s- 
tract  or  policy;  and  the  provision  that  tbi> 
entire  policy  would  be  void  if  the  aubjee: 
of  insurance  becomes  encumbered  means 
that  the  whole  insurance  upon  that  particu- 
lar subject  or  risk  should  be  so  affected.  A 
portion  only  of  the  goods  separately  insure: 
might  be  mortgage^  but  under  this  clausa 
avoiding  the  entire  policy  in  case  the  sub- 
ject of  insurance  be  mortgaged,  the  insare- 
provided  that  the  entire  insurance  upcs: 
all  the  goods  in  that  class  should  be  void. 
though  only  a  part  were  mortgaged.  As  t" 
each  class  of  insurance  the  policy  is  entire. 
and  not  otherwise,  and  the  insurer  must  b« 
deemed  to  have  had  that  legal  distinctioe 
in  view  when  employing  the  term  under 
consideration." 

In  Miller  v.  Delaware  Ins.  Co.  14  OkU. 
81,  65  L.R.A.  173,  75  Pac.  1121,  2  Ann.  C^ 
17,  the  court  said:  "We  think  that  the  rak 
should  be  established  here  that  where,  by  t 
policy,  different  classes  of  property  are  in- 
sured, and  each  class  is  separated  from  tbe 
others  and  insured  for  a  specific  amonot, 
and  there  is  a  breach  of  the  contract  as  to 
one  class  of  the  property  insured,  the  coa- 
tract  should  be  considered  not  as  one  entire 
in  itself,  but  as  one  which  is  severable,  and 
in  which  the  separate  amounts  speciffd 
may  be  distinguished,  and  a  recovery  had 
for  one  or  more  of  them  without  regard  to 
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Lon.  Mr.  Justice  Harlan  said:  ''We  are 
f  opinion  that  the  failure  to  produce  the 
•ooks  and  inventory  referred  to  in  the  pol- 
cy  means  a  failure  to  produce  them  if  they 
ire  in  existence  when  called  for,  or  if  they 
lave  been  lost  or  destroyed  by  the  fault, 
legligence,  or  design  of  the  insured/'  and, 
Ls  the  failure  to  produce  them  in  this  case 
KSLB  by  reason  of  the  fault  and  negligence 
3f  the  plaintiffs  in  leaving  them  in  the 
store  when  it  was  not  actually  open  for 
business,  tbey  cannot  be  excused. 

The  cases  relied  on  by  the  appellants  on 
this  point  ivere  Sun  Ins.  Co.  v.  Jones,  54 
Ark.  370,  15  S.  W.  1034;  Jones  v.  Southern 
Ins.  Co.  (C.  0.)  38  Fed.  19;  Major  v. 
Insurance  Co.  of  N.  A.  112  Mo.  App.  235, 
86    S.    W.    883;    and   Phoenix   Ins.    Oo.    v. 


Schwartz,  115  Ga.  113,  57  L.RJL.  752,  90 
Am.  St.  Rep.  98,  41  S.  £.  240.  In  the  two 
first  named,  which  referred  to  the  same 
fire,  it  was  held  that  the  store  was  still 
open  for  business.  In  the  Missouri  case,  a 
physician  who  had  a  drug  store  responded 
to  an  urgent  call  to  see  an  ill  patient,  and 
during  his  absence  of  ten  or  fifteen  minutes 
the  fire  occurred.  He  ^B,d  a  safe,  but  did 
not  put  the  books  in  it  in  his  absence,  and 
did  not  remember  whether  he  had  locked 
the  door  of  the  store.  The  court  said  the 
store  was  still  open  for  business.  In  the 
Georgia  case,  there  was  a  suspension  of  busi- 
ness, caused  by  a  fire  raging  in  the  neigh- 
borhood and  threatening  the  building.  Id 
none  of  those  cases  did  the  courts  think  the 
parties  were  at  fault,  but  w.  cannot  say 


the  other,  provided  the  contract  is  not 
affected  by  any  question  of  fraud,  unlawful 
act  condemned  l^  public  policy,  or  any  in- 
crease of  the  risk  to  the  company  on  the 
whole  property  insured  because  of  the 
breach."  It  was  held  that  the  rule  was 
not  affected  by  the  fact  that  the  provision 
as  to  forfeiture  was  that  "this  entire  policy 
shall  become  null  and  void." 

A  policy  covering  different  classes  of 
property  separately  valued,  including  a  cer- 
tain amount  on  machinery,  is  not  rendered 
void  by  a  mortgage  of  a  cotton  press  par- 
ticularly described,  although  the  contract 
contained  a  provision  that  the  entire  pol- 
icy shall  be  void  if  the  subject-matter  of 
the  insurance  is  personal  property  and  be- 
comes encumbered  by  chattel  mortgage. 
Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ. 
App.  537,  64  S.  W.  867. 

A  policy  on  a  stock  of  goods  and  cer- 
tain furniture  and  fixtures,  providing  that 
this  entire  policy  shall  be  void  if  the  sub- 
ject of  insurance  be  ''personal  property  and 
be  or  become  encumbered  by  chattel  mort- 
gage," is  not  rendered  entirely  void  by  a 
chattel  mortgage  on  the  stock.  Spring  Gar- 
den Ins.  Co.  V.  Brown,  —  Tex.  Civ.  App.  — , 
143  S.  W.  292.  The  court  said:  "The  pol- 
icy does  not  provide  for  a  forfeiture,  in 
whole  or  in  part,  if  part  only  of  the  sub- 
ject of  insurance  be  or  become  encumbered 
with  a  chattel  mortgage." 

And  in  Texas  it  is  also  held  that  where 
the  provision   for  the  forfeiture  of  the  en- 
tire policy  depends  upon  the  breach  of  the 
provision   "if   the  subject  of  insurance   be 
personal  property,  and  be  or  become  encum- 
bered," there  is  no  forfeiture  at  all  if  the 
policy  covers  both  real  and  personal  prop- 
erty.    This   ruling  would,  ot  course,   take 
the  case  beyond  the  scope  of  this  note,  which 
assumes  that  there  is  a  breach  of  condition 
and  forfeiture  as  to  part  of  the  property. 
"In  Hartford  F.  Ins.  Co.  v.  Walker,  — 
Tex.  Civ.  App.  — ,  60  S.   W.  820,   it  was 
lield  that  a  false  statement  as  to  encum- 
brances on  part  of  the  subject  of  insurance 
does  not  render  void  the  entire  policy  which 
provides:    "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  there- 
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on  or  added  thereto,  shall  become  void  .  .  , 
if  the  subject  of  insurance  be  personal  prop- 
erty, and  be  or  become  encumbered.**  The 
court  said  that  as  a  forfeiture  under  thia 
special  clause  of  the  policy  can  only  take 
place  where  the  subject  of  insurance  named 
m  the  policy  is  all  personal  property  whicb 
is  or  may  be  encumbered,  the  forfeiture 
cannot  be  claimed  if  the  "subject  of  in- 
surance" is  both  real  and  personal  property ; 
nor  would  it  avoid  the  policy  as  to  the  per- 
sonal property,  though  separately  set  out 
and  separately  valued,  because  by  the  terras 
of  the  contract  the  forfeiture  is  not  to  take 
place  unless  the  subject  of  insurance  (that 
is,  all  the  property  named  in  the  policy) 
is  encumbered,  and  it  is  not  stipulated  that 
if  a  part  of  the  subject  of  insurance  is  en- 
cumbered the  whole   policy  shall  be  void. 

But  where  a  policy  provides  that  if 
"either  real  or  personal  property,  or  any 
part  of  it,  be  encumbered/'  etc.,  the  entire 
policy  and  every  part  of  it  shall  be  void," 
it  has  been  held  that  the  contract  is  not 
severable,  even  in  New  York,  where  the  rule 
is  that  the  mere  provision  that  the  "entire" 
policy  shall  be  void  for  a  breach  ot  any  of 
its  conditions  does  not  render  the  contract 
indivisible.  See  Smith  v.  Agricultural  Ins. 
Co.  118  N.  Y.  618,  23  N.  E.  883,  the  lead- 
ing case  on  this  point  cited  in  earlier  note 
to  Wright  V.  Fire  Ins.  Asso.  19  L.R.A.  211. 

And  in  Knowles  v.  American  Ins.  Co.  66 
Hun,  220,  21  N.  Y.  Supp.  50,  affirmed  in  142 
N.  Y.  641,  37  N.  E.  667,  where  hop  crops 
of  two  years  were  irsured  in  one  policy  un- 
der separate  valuations  and  it  was  held 
that  a  breach  of  warranty  as  to  encum- 
brances upon  the  crop  of  one  year  would  not 
avoid  the  policy  as  to  the  crop  not  mort- 
gaged, the  rule  is  recognized;  for  the  court 
pointed  out  that  the  policy  did  not  provide 
that  it  should  be  avoided  if  the  property 
"or  any  part  of  it"  should  be  encumbered. 
The  court  said:  "The  clause  avoiding  the 
policy  if  the  property  insured  is  encum- 
Dered  should  not  [under  such  a  policy  as 
was  before  the  court]  be  held  to  apply  to  a 
separate  class  of  property  separately  in- 
sured in  the  policy  and  unencumbered,  any 
more  than  if  such  separately  insured  and 
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that  of  these  plaintiffs.  In  the  case  of 
Mtna.  Ins.  Co.  v.  Johnson,  127  Ga.  491, 
9  L.R.A.(N.S.)  667,  66  S.  £.  643,  as  anno- 
tated in  9  Ann.  Cas.  466,  a  number  of  cases 
are  cited  on  the  various  phases  of  the  iron- 
safe  clause,  and,  although  some  of  them 
may  nut  be  entirely  in  accord  with  the  con- 
clusion rea<:hed  by  us,  none  of  them  have 
gone  so  far  as  we  would  have  to  go  in 
order  to  relieve  the  appellants  of  the  con- 
sequences of  their  own  deliberate  ac  's,  which 
resulted  in  this  loss.  In  this  state  we  have 
not  followed  the  construction  of  insurance 
contracts  adopted  by  some  other  courts, 
but,  as  Judge  McSherry  said  in  Agricul- 
tural Ins.  Co.  V.  Hamilton,  82  Md.  88,  30 
L.R.A.  633,  51  Am.  St.  Rep.  457,  33  Atl. 
429:     ''In  Kelly's  Case,  32  Md.  421,  3  Am. 


Rep.  149,  and  in  Weaver's  Case,  70  Md. 
539,  5  L.RJ^.  478,  17  AtL  401,  18  AtL 
1034,  this  court  repudiated  the  principb:  (d 
interpretation  adopted  in  some  cases  iku, 
insurance  contracts  are  to  be  coBStnied  moat 
strongly  against  the  underwriter,  and  ado|  t- 
ed  the  sounder  view  that  the  intent ioo  cf 
the  parties,  as  gathered  from  the  whole  ia- 
strument,  must  prevaiL" 

As  in  our  judgment  the  plaintiffs  cannot 
recover  by  reason  of  the  provision  con- 
tained in  §  3  of  this  clause,  it  is  tmnece»- 
sary  to  discuss  the  question  whetbcr 
sufficient  books  were  kept,  or  whether  the 
inventory  made  at  High  street  was  a  sn^- 
cient  compliance  with  the  clause. 

The  only  remaining  question  for  our  ccn- 
sideration    is    whether   the    policy    csd  be 


unencumbered  property  was  so  insured  by 
a  separate  policy." 

So,  in  Texas,  where  the  condition  is  that 
the  entire  policy  should  be  void  if  the  sub- 
jects of  insurance  "or  any  part  thereof"  be 
or  become  encumbered  by  mortgage  or  other- 
wise, and  there  was  a  vendor's  lien  on  the 
land  on  which  the  house  insured  stood,  it 
has  been  held  that  the  entire  policy  includ- 
ing the  amount  covering  the  personal  prop- 
erty is  avoided  thereby.  Curlee  v.  Texas 
Home  F.  Ins.  Co.  31  Tex.  Civ.  App.  471, 
73  S.  W.  831,  986. 

Where  the  condition  of  the  policy  is 
against  encumbrance  of  "the  property,"  and 
not  against  the  encumbrance  of  the  property 
or  any  part  thereof,  it  has  been  held  not 
wholly  broken  by  a  mortgage  of  a  part  of 
the  property,  consisting  of  separate  arti- 
cles and  capable  of  specific  valuation,  and 
that  in  such  case  the  insurance  would  be 
vitiated  as  to  the  part  so  mortgaged  only. 
German  Ins.  Co.  v.  Miller,  39  111.  App.  633. 
The  court  upheld  the  rule  of  strict  construc- 
tion against  the  insurer,  saying:  "The  mod- 
ern tendency  of  adjudication  is  in  the  direc- 
tion of  greater  strictness  in  construing 
conditions  under  which  forfeitures  are  set 
up  by  the  companies,  and  of  applying  with 
greater  freedom  the  equitable  doctrines  of 
waiver  and  estoppel.  This  tendency  has 
been  induced  largely  by  the  modern  meth- 
ods of  the  insurance  business,  whereby  the 
agents  of  the  companies  solicit  risks,  and, 
in  order  to  obtain  them,  make  representa- 
tions and  assurances  calculated  to  mislead 
and  to  produce  a  want  of  care  and  scrutiny 
in  reference  to  the  language  used  in  appli- 
cations and  policies." 

In  Allen  v.  Merchants'  Mut.  Ins.  Co.  30 
La.  Ann.  1386,  31  Am.  Rep.  243,  in  holding 
that  where  a  policy  covered  furniture  at  a 
store  and  also  in  a  warehouse,  and  there 
was  a  breach  of  the  condition  of  the  policy 
as  to  the  additional  insurance  on  the  ware- 
house, the  whole  contract  was  void.  The 
court  said:  "There  was  but  one  policy  is- 
sued by  the  defendant,  and  the  stipulation 
co\ering  subsequent  insurance  applied  to 
the  property  as  a  whole,  and  that  was  that 
the  insurance  then  effected  should  not  be 
51  L.R.A.(N.S.) 


good  if  the  plaintiff  afterward  effected  aaj 
other  *on  the  property  hereby  insured.' "  It 
does  not  appear  from  the  report  of  tki 
case  whether  there  were  separate  valnatioB^ 
of  the  property. 

In  Cc^gins  v.  Minn  Ins.  Co.  144  K.  C 
7,  8  L.R.A.(N.S.)  839,  119  Am.  St.  Rp 
924,  56  S.  E.  506,  a  policy  on  a  storehouse 
and  goods  contained  therein,  separstelj 
valued,  was  held  entirely  avoid^  bv  i 
breach  of  the  iron-safe  clause,  the  court 
placing  its  decision  on  the  ground  that  th^ 
premium  was  entire;  that  the  policy  coq 
tained  a  provision  that  "failure  to  compiv 
with  such  clause  shall  constitute  a  perpet- 
ual bar  to  any  recovery  thereon,"  and  also 
a  further  provision  that  '*the  goods  are  in- 
sured" while  thev  are  contained  in  tb? 
storehouse,  and  not  elsewhere,"  making  the 
risk  on  the  goods  and  building  substantiallj 
identicaL  The  court  said:  "We  are  of 
opinion  that  the  great  weight  of  antborin. 
as  well  as  the  better  reason,  establishes  the 
positions  that  when,  to  the  fact  that  tlK 
premuim  is  entire,  there  is  added  the  Uct 
of  identity  of  risk,  the  obligation  is  eingie, 
and,  on  breach  of  the  stipulation,  all  r^ 
covery  is  barred." 

In  Royal  Ins.  Co.  v.  Martin,  102  V.  S. 
149,  48  L.  ed.  385,  24  Sup.  Ct.  Rep.  247. 
it  was  held  that  a  policy  under  whic^ 
a  building  and  a  stock  in  trade  con- 
tained therein  were  separately  insured 
for  distinct  and  different  amounts  is  v<A 
avoided  as  respects  the  insurance  on  thf 
building  by  a  change  in  the  ownership  of 
such  stock  in  trade  without  notice  to  the 
insurance  company,  although  the  polier 
provides  that  it  shall  cease  to  be  in  force 
as  to  any  property  thereby  insured  wbicb 
shall  pass  from  the  insured  to  any  other 
person  otherwise  than  by  due  operation  of 
law,  unless  notice  thereof  be  given  to  the 
company. 

In  Home  F.  Ins.  Co.  v.  Bernstein.  53  Xe^- 
260,  75  N.  W.  839,  a  provision  that  "if  tV 
property  now  is  or  becomes  .  .  .  eDcam- 
bered  by  mortgage  or  otherwise"  the  polky 
shall  be  void,  it  was  said  does  not  mean  that 
the  entire  property  covered  thereby  or  th- 
entire  class  of  property,  separately  valued. 
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^*^«a.ted   as  diyisible,  and  recovery  allowed 

lor    the  fixtures.    The  cases  in  the  various 

Jurisdictions  have  differed  greatly  on  that 

<l\xe8tion,  but  in  this  state  the  decisions  have 

adopted  the  view  that  such  a  contract  as 

t^is  is  an  entire  one.    In  Associated  Fire- 

iTLc^rfc's  Ins.  Co.  v.  Assum,  5  Md.  165,  there 

>va.s  a  policy  of  insurance  to  the  amount  of 

$X,O00, — $700   on  stock  of  books  and  sta- 

'tionery^    and   $300   on  music,   musical   in- 

strunients,  fancy  goods,  bronze  powder,  and 

medicines.    The  policy  provided  that  if  the 

assured   "shall   hereafter   make   any   other 

ixi.siirance  on  the  hereby  insured  premises" 

lie     shall  notify  the  company,   "or,   in   de- 

f a.iilt  thereof,  this  policy  shall  cease  and 

l>e    of  no  effect."     The  court  held:    •'That 

ttke  proper  construction  of  the  covenant  is 


that  if  any  part  of  the  goods  mentioned 
therein  was  afterwards  insured  in  any  other 
insurance  office  without  notice  to  the  appel- 
lants, as  provided  in  the  covenant,  the  policy 
thereby  becomes  void  and  of  no  effect."  In 
Bowman  v.  Franklin  F.  Ins.  Co.  40  Md. 
620,  the  policy  contained  a  provision  that 
an  encumbrance  on  the  property  insured 
must  be  assented  to  by  the  company ;  "other- 
wise the  policy  shall  be  void."  Part  of  the 
insurance  was  on  the  building,  and  part  on 
the  machinery  therein,  and  there  were  judg- 
ments against  the  owner,  which  were  liens 
on  the  real  estate.  Judge  Alvey  said:  "The 
difficulty  in  the  plaintiff's  way  is  that  the 
contract  is  entire.  The  consideration  for 
it  was  entire;  and  in  such  case  the  con- 
tract is  held  to  be  entire,  although  its  sub- 


must  be  mortgaged,  in  order  to  render  the 
policy  invalid  as  a  whole  or  as  to  the  class 
of   property  separately  valued. 

In  Davis  v.  Boardman,   12  Mass.   80,  a 
policy  was  taken  out  in  this  country  for 
$3,000  on  a  ship  and  $1,000  on  her  cargo, 
and    contained    the    provision    that    should 
tlie  vessel  and  cargo  be  insured  in  England 
in   time  to  attach,  the  American  policy  was 
to  be  canceled.    Insurance  was  procured  in 
England   on   the    vessel   alone.     Upon   the 
abandonment  of  the  ship  the  contention  of 
the  insured  was  that,  as  the  American  pol- 
icy was  to  be  void  only  in  case  the  vessel 
*'and"  cargo  were  insured  in  England,  the 
condition  had   not  been   fulfilled,   and   the 
p>olicy  was  therefore  in  effect  as  a  whole, 
but  the  courts, held  that  the  intention  of 
the    parties   was   otherwise,   and   that   the 
insured  could  recover  only  on  that  part  of 
the  American  policy  that  covered  the  cargo. 

e.  Extent   of  remaining   insurable   in^ 

terest. 

In  Western  Massachusetts  Ins.  Co.  v. 
Biker,  10  Mich.  279,  it  was  held  that  a 
breach  of  a  condition  in  a  policy  against 
alienation  by  the  conveyance  of  an  undi- 
vided one-third  interest  in  the  property 
avoided  the  policy  as  a  whole,  although  the 
unconveyed  interest  exceeded  the  amount  of 
the  policy. 

f.  Property  included  hy  n^istaJce, 

The  fact  that  a  piano  was  included  in  a 
policy  by  mistake,  and  separately  valued 
therein,  was  held  not  to  avoid  the  contract 
as  to  other  property  covered  by  the  policy. 
Herzog  v.  Palatine  Ins.  Co.  36  Wash.  611, 
79  Pac.  287.  The  court  said:  "The  rule 
established  by  the  great  weight  of  authority, 
and  the  rule  which  we  believe  to  be  the 
correct  one  in  such  cases,  is  this:  Where 
a  policy  of  insurance  is  issued,  covering 
different  classes  of  property,  and  each  class 
is  insured  for  a  specific  sum,  a  breach  of 
the  contract  of  insurance  as  to  one  or  more 
classes  does  not  avoid  the  policy  as  to  the 
other  classes  not  affected  bv  the  breach,  in 
51  L.R.A.(N.S.) 


the  absence  of  fraud,  act  condemned  by  pub- 
lic policy,  or  an  increase  of  risk  on  the 
whole  property  insured,  by  reason  of  the 
breach  as  to  a  part." 

The  contract  would  not  be  avoided  as  to 
the  building,  on  the  theory  that,  since  there 
was  a  mistake  as  to  the  piano,  there  was  no 
meeting  of  minds  and  therefore  no  contract. 
Ibid.  The  court  said  that  the  argument 
could  not  apply  to  the  building,  as  to  which 
there  was  no  mistake. 

0,  Vraud, 

Although  the  courts  may  hold  a  contract 
of  insurance  divisible  for  any  of  the  various 
reasons  discussed  in  the  foregoing  subdivi- 
sions of  the  note,  where  certain  conditions 
of  the  policy  have  been  broken,  the  rule 
does  not,  in  the  absence  of  statute,  extend 
to  wilful  fraud. 

It  has  been  held  in  Missouri,  for  exam- 
ple, that  the  rule  that  a  policy  on  different 
articles  of  property  at  different  valuations 
is  severable,  so  that  a  breach  of  condition 
as  to  one  class  of  property  will  not  prevent 
recovery  on  another,  does  not  apply  where 
the  insured  is  guilty  of  wilful  fraud,  such 
as  wilful  false  swearing  as  to  the  amount 
of  his  losses,  with  the  intent  and  purpose 
of  deceiving  and  defrauding  the  company. 
Hall  V.  Western  Underwriters*  Asso.  108 
Mo.  App.  476,  81  S.  W.  227.  The  court 
said:  "In  such  circumstances,  he  has  no 
standing  in  a  court  of  justice,  and  cannot 
receive  the  aid  of  the  courts  to  collect  any 
part  of  his  claim.  If  he  be  allowed  to  col- 
lect the  true  amount  of  his  loss,  then  he 
would  run  no  risk  in  attempting  to  per- 
petrate his  fraud,  and  there  would  be  no 
punishment  whereby  he,  and  others,  might 
be  deterred  from  like  attempts." 

The  equities  in  favor  of  the  insured  who 
is  guilty  of  merely  a  technical  and  uninten- 
tional breach  of  the  policy  are  not  present 
where  he  has  been  convicted  of  fraud.  Pro- 
visions of  policies  avoiding  the  entire  con- 
tract for  fraud  as  to  part  of  the  property 
insured  would  seem  to  be  reasonable,  and 
thev  have  been  so  held. 

The  provision  of  the  contract  being  that 
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Jecto  may  oontitt  of  twenl  distinct  and 
wholly  independent  itemi.  Moreover,  the 
stipulation  in  regard  to  the  forfeiture  ap- 
plies to  the  policy  as  an  entirety."  See  also 
Agricultural  Ins.  Co.  t.  Hamilton,  supra, 
and  Norris  ▼.  Connecticut  F.  Ina  Co.  116 
Md.  174,  80  Atl.  000,  Ann.  Cas.  1912D,  70. 
In  this  case  the  consideration  was  not 
only  entire,  but  the  stipulation  as  to  the 
forfeiture  applied  to  the  policy  as  an  en- 
tirety,— "this  policy  shall  become  null  and 
void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon." 
That  the  authorities  differ  widely  on  this 
subject  can  be  seen  by  reference  to  the  note 
to  Republic  County  Mut.  F.  Ins.  Co.  v.  John- 


son, in  2  Ann.  Caa.  22.  See  also  MtnA  Ib^ 
Co.  V.  Johnson,  127  Ga.  491,  9  L..R.A.<N.S.> 
667,  66  S.  £.  643,  9  Ann.  Caa.  470,  and 
the  case  of  Coggins  v.  ^tna  Ina.  Go.  (1907) 
144  N.  C.  7,  8  L.R.A.(N.S.)  839,  119  Am. 
St.  Rep.  924,  66  S.  E.  606,  where  cases  ca 
both  sides  are  cited.  But  in  view  of  our 
own  decisions  on  the  question  of  the  divia- 
bility  of  the  contract,  and  of  the  laagua^ 
of  the  policy  itself,  we  feel  coBstrained  to 
hold  that  there  can  be  no  recovery  la  this 
case  for  the  reasons  given.  The  jadgmcnt 
will  therefore  be  affirmed. 

Judgment  affirmed;  the  appeHanta  to  pay 
the  costs. 


"all  fraud,"  etc.,  ''shall  cause  a  forfeiture 
of  all  claim  under  this  policy,"  it  was  held 
that  false  swearing  as  to  a  stock  of  grain 
insured  avoided  the  policy  as  to  the  build- 
ings, machinery,  and  fixtures  covered  there- 
by. The  court  considered  this  construction 
of  the  contract  to  be  in  accordance  with  the 
intention  of  the  parties,  and  held  that  such 
a  construction  was  reasonable.  After  point- 
ing out  that  a  policy  of  insurance  is  a  con- 
tract, in  the  making  of  which,  peculiar  and 
great  confidence  must,  of  necessity,  be  re- 
posed by  the  insurer  in  the  insured,  the 
court  said:  "Now,  where,  instead  of  there 
being  no  good  reason  to  suspect  fraud  or 
false  swearing  on  the  part  of  the  insured 
in  making  out  his  preliminary  proofs,  it  is 
proved  that  his  claim  of  his  alleged  loss  on 
one  of  the  subjects  insured  was  fraudulent 
and  false,  and  that  the  amount  of  loss  desig- 
nated in  his  said  proof  of  loss,  sworn  to  by 
him  as  aforesaid,  was  fraudulent  and  false, 
so  far  as  the  said  subject  was  concerned,  is 
it  unreasonable  for  the  policy  to  provide 
that  in  such  a  case  the  insured  shall  forfeit 
all  claim  under  the  policy,  not  only  as  to  the 
said  subject,  but  also  as  to  all  other  sub- 
jects included  in  the  policy  T  Having  been 
proved  to  be  guilty  oi  fraud  and  falsehood 
in  regard  to  one  of  the  subjects  included 
in  the  policy,  it  is  not  unreasonable  to  sup- 
pose that  he  may  be  guilty  of  the  like 
wrongs  in  regard  to  the  other  subjects  in- 
cluded therein.  He  may  be  so  guilty,  and 
the  insurer  may  have  no  means  of  proving 
such  guilt.  He  may  himself  have  been  the 
author  of  the  burning  of  which  he  com- 
plains, or  he  may  have  obtained  the  insur- 
ance for  the  very  purpose  of  obtaining  money, 
by  committing  fraud  and  perjury  in  regard 
to  one  or  more  of  the  subjects  insured.  He 
was  capable  of  either  of  these  crimes,  as 
he  was  capable  of  the  crime  which  was 
proved  upon  him."  Moore  v.  Virginia  F. 
&  M.  Ins.  Co.  28  Gratt.  608,  26  Am.  Rep. 
373. 

So,  where  a  policy  provided  that  "any 
fraud  or  attempt  to  defraud  or  deceive  on 
the  part  of  the  insured,  or  any  misrepre- 
sentation in  the  proofs  or  examination  as  to 
the  loss  or  damage,  shall  forfeit  all  claims 
under  this  policy,"  it  was  helJ  that  a 
fraudulent  statement  as  to  the  amount  of 
51  L.R.A.(N.S.) 


personal    property    destroyed    Titiated    the 
whole  contract.     German  Ins.  Co.  ▼.  Beed, 

9  Ky.  L.  Rep.  929. 

Under  a  policy  providing  that  "this 
entire  policy  shall  be  void  ...  in  ease 
of  any  fraud  or  false  swearing  by  the  in- 
sured touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  v^hether 
before  or  after  loss,"  it  was  held  that  false 
swearing  touching  the  burning  of  wearing 
apparel  avoided  the  policy  as  to  the  house 
and  household  furniture.  Fowler  t.  Phoenix 
Ins.  Co.  36  Or.  659,  67  Pac.  421.  The  court 
said  it  had  found  no  case  where  fraud  or 
false  swearing  aifected  the  consideration 
wherein  the  contract  was  deemed  to  be  di- 
visible, except  in  Texas,  where  the  statute 
is  held  to  be  the  controlling  factor  in  the 
construction. 

But  without  emphasizing  any  special  pro- 
visions of  the  contract  with  respect  to  its 
avoidance  for  fraud,  it  has  been  held  that  a 
policy  insuring  a  building  and  contents  is 
rendered  wholly  void  by  a  fraudulent  mis- 
representation of  value  of  personal  property 
in  proof  of  loss,  under  a  statute  requiring 
the  declaration  by  the  insured  that  the  ac- 
count furnished  is  just  and  true,  and  de- 
claring that  any  fraud  or  false  statements 
in  the  statutory  declaration  shall  avoid  the 
policy.    Harris  v.  Waterloo  Mut.  F.  Ina.  Ca 

10  Ont.  Rep.  718. 

And  that  breach  of  a  condition  of  a  policy 
covering  different  classes  of  personal  prop- 
erty, as  to  subsequent  encumbrances  on  part 
thereof,  invalidates  the  whole  contnurt 
where  the  insured  claims  payment  for  loss 
of  mortgaged  property.  Schumitsch  v. 
American  Ins.  Co.  48  Wis.  26,  3  N.  W.  595. 

And  especially  will  recovery  be  denied  the 
insured  where  the  company  brings  an  action 
in  equity  to  cancel  a  policy  on  the  ground 
of  false  swearing  as  to  personal  property 
and  proof  of  loss,  and  the  insured  files  a 
cross  complaint  asking  a  recovery  for  the 
loss  of  a  house  covered  by  the  same  policy. 
Home  Ins.  Co.  v.  Connelly,  104  Tenn.  93. 
56  S.  W.  828.  The  court  said:  "To  permit 
the  cross  complainant,  coming  as  she  do» 
with  a  confession  of  fraud  and  false  swear- 
ing, to  recover,  would  be  in  disregard  of  that 
fundamental  maxim  of  equity,  that  'be  that 
doeth  inequity  shall  not  have  equity.*     It 
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is  true  that  thii  maxim  has  its  proper  limi- 
tation. It  does  not  extend  to  any  miscon- 
duct, however  gross,  which  is  unconnected 
with  the  matter  of  litigation,  and  with 
which  the  opposite  party  has  no  concern,  but 
it  does  control  the  administration  of  equi* 
table  remedies  where  the  misconduct  is  ia 
regard  to,  or  at  all  events  connected  with, 
the  subject  of  controversy,  so  that  it  has 
in  some  measure  affected  the  equitable  re- 
lation of  the  parties  arising  out  of  the 
same  transaction.  1  Pom.  £q.  Jur.  §  399. 
We  can  conceive  of  no  case  that  affords  bet- 
ter scope  for  the  application  of  this  rule 
than  the  present." 

If  a  contract  covering  different  kinds  or 
classes  of  property  were  considered  to  be  an 
insurance  on  each  kind  or  class  thereof,  as 
if  two  separate  contracts  had  been  entered 
into,  then,  undoubtedly  fraud  as  to  part 
of  the  property  would  not  avoid  the  insur- 
ance on  the  rest.  If,  for  instance,  the  in- 
sured takes  out  a  separate  policy  on  a  house 
and  another  policy  on  furniture  contained 
therein,  it  would  hardly  be  maintained  that 
fraudulent  proofs  of  loss  as  to  the  furni- 
ture would  affect  the  right  of  the  insured 
to  recover  on  the  house.  It  has  been  urged 
that  a  policy  for  an  entire  premium  on  dif- 
ferent kinds  of  property  separately  valued 
ia  in  effect  not  one  contract,  but  several; 
that  is  to  say,  a  separate  contract  for  each 
kind  of  property  covered.  But  it  has  been 
held  in  a  case  involving  false  proofs  of  loss) 
that  this  is  not  so;  that  a  contract  may  be 
divisible,  and  yet  not,  in  effect,  more  than 
a  single  agreement,  so  that  false  proofs  of 
loss  as  to  part  of  the  property  would  avoid 
the  policy  as  to  the  rest. 

In  Home  Ins.  Co.  v.  Connelly,  supra,  in 
holding  that  a  policy  for  an  entire  premium 
on  a  house  and  furniture  separately  valued 
was  avoided  in  toto  by  false  swearing  in 
proofs  of  loss  as  to  personal  property,  the 
court  said:  ''It  does  not  follow  that,  be- 
cause such  a  policy  is  severable,  that  it  is 
to  be  taken  as  if  separate  and  distinct  poli- 
cies, covering  each  a  separate  piece  of  prop- 
erty, were  issued  at  the  same  time.  While 
it  is  an  apportionable  contract,  yet  that  it 
is  not  two  distinct  and  separate  contracts 
is  certain,  not  only  from  the  fact  that  the 
premium  paid  is  entire,  but  also  from  this 
consideration,  that  separate  suits  could  not 
be  maintained  where  all  the  property  in- 
sured had  been  destroyed  by  one  and  the 
same  Are.  In  such  an  event  a  recovery  for 
the  loss  of  one  of  the  subjects  of  insurance, 
there  can  be  no  doubt,  would  bar  a  recovery 
in  an  independent  suit  for  the  loss  of  an- 
other subject  of  the  same  insurance,  upon 
the  principle  that  a  plaintiff  cannot  split 
a  single  cause  of  action  into  parts/' 

But  the  rule  denying  the  insured  the 
right  of  any  recovery  in  case  of  fraud  may 
be  affected  by  statute,  as  pointed  out  in 
Fowler  v.  Phoenix  Ins.  Co.  supra. 

In  Texas,  where  art.  3089  of  the  Revised 
Statutes  provides  that  "a  fire  insurance  pol- 
icy, in  case  of  total  loss  by  fire  of  property 
insured,  shall  be  held  and  considered  to  | 
be  a  liquidated  demand  against  the  company 
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for  the  full  amount  of  such  poli<nr,  provided, 
that  the  provisions  of  this  article  shall  not 
apply  to  personal  property,"  it  was  held 
that  since  the  provision  of  the  policy  that 
''the  entire  policy  shall  be  void,  .  .  . 
in  case  of  any  fraud  or  false  swearing  by 
the  insured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss,"  could  not 
be  applicable  to  real  estate  because  of  the 
statute,  a  policy  covering  both  the  building 
and  furniture  separately  valued  would  not 
be  avoided  as  to  the  real  estate  by  false 
statement  as  to  the  value  of  personal  prop- 
erty in  the  proofs  of  loss.  Sullivan  v. 
Hartford  F.  Ins.  Co.  89  Tex.  665,  36  8. 
W.  73. 

And  under  a  statute  providing  that 
"whenever  any  policy  of  insurance  diall  be 
written  to  insure  any  real  properly,  and 
the  property  insured  shall  be  wholly  de« 
stroyed  without  criminal  fault  on  the 
part  of  the  insured  or  his  assigns,  the 
amount  of  the  insurance  vrritten  in  such 
policy  shall  be  taken  conclusively  to  be 
the  true  value  of  the  property  whea  insured, 
and  the  true  amount  of  loss  and  measure  of 
damages  when  destroyed,"  it  has  been  held 
that  fraudulent  statements  as  to  the  value 
of  real  estate  in  proof  of  loss  will  not  avoid 
the  policy,  because  under  the  statute  such 
representations  are  not  material;  but  that 
where  a  policy  covers  both  real  and  personal 
property,  and  there  are  fraudulent  repre- 
sentations as  to  either  the  value  or  quan- 
tity of  personal  property  destroyed,  the  en- 
tire policy  is  avoided.  Oshkosh  Packing 
&  Provision  Co.  v.  Mercantile  Ins.  Co.  31 
Fed.  200. 

h.  Statutes, 

In  King  v.  Tioga  County  Patrons'  Fire 
Relief  Asso.  35  App.  Div.  68,  54  N.  Y. 
Supp.  1057,  under  a  policy  insuring  both 
real  and  personal  property,  the  rule  as  to 
severability  was  maintained  although  the 
company  urged  that,  by  the  provisions  of 
the  statute  under  which  it  was  incorpor- 
ated (Laws  of  1880,  chap.  362),  and  by  ita 
by-laws,  the  company  was  authorized  only 
to  insure  such  personal  property  in  connec- 
tion with  the  building  m  which  the  same 
was  contained,  so  that  the  contract  could 
not  be  deemed  severable;  it  appearing  that 
the  company  would  not  have  assumed  the 
risk  of  tne  personal  property  separate  from 
the  building  in  which  it  was  situated.  The 
court  said  that  in  the  Pratt  Case,  130  N.  Y. 
206,  29  N.  E.  117,  in  which  the  contract  was 
held  severable,  the  company  was  organizjed 
under  the  same  statute. 

In  Thurber  v.  Royal  Ins.  Co.  1  Marv. 
(Del.)  251,  40  Atl.  1111,  under  a  statute 
requiring  that  in  contracts  of  insurance  of 
real  property  the  value  agreed  upon  shall  be 
indorsed  on  the  policy,  and  providing  that 
where  any  owner  shall  effect  any  subsequent 
insurance  upon  any  higher  value  than  so 
agreed,  all  insurance  as  well  as  that  subse- 
quently obtained  shall  become  void,  it  was 
held  that  where  a  policy  covered  both  real 
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and  personal  property  separately  valued,  a 
breach  of  this  condition  did  not  affect  the 
policy  as  to  the  personalty.  The  court  did 
not,  however,  rest  its  decision  on  the  ground 
that  the  contract  was  severable,  but  on  the 
ground  that  the  statute  was  penal,  and  ex- 
pressly confined  the  forfeiture  to  the  realty. 

So,  a  policy  covering  both  real  and  per* 
Bonal  property,  fixing  the  amount  to  be 
paid  on  each  specifically  in  case  of  loss, 
IS  not  avoided  as  to  the  personal  property 
by  the  subsequent  insurance  of  the  real  es- 
tate upon  a  larger  value  than  the  one  agreed 
upon  m  the  policy,  since  by  the  statute  a 
forfeiture  is  specifically  confined  to  the 
realty.    Ibid. 

For  effect  of  statute  on  the  divisibility 
of  the  contract  in  case  of  fraudulent  proof 
of  loss,  see  II.  g.  Fraud,  supra. 

For  effect  of  statute  on  question  of  di- 
visibility, see  also  Gore  Dist.  Mut.  F.  Ins. 
Co.  V.  Samo,  II.  a. 

III.  Special  leinda  of  eowtrae€. 

a.  Mutual  polidea. 

In  a  number  of  the  cases  in  which  it  is 
held  that  a  policy  covering  both  realty  and 
personalty  is  entire,  althoi^h  the  property 
IS  separately  valued,  the  decision  turns  upon 
the  fact  that  the  insurance  was  made  by  a 
mutual  company,  which  had  a  lien  for  pre- 
mium upon  the  property  insured  which 
would  be  impaired  by  the  breach  of  condi- 
tion as  to  part  of  tne  property. 

In  Carleton  v.  Patrons'  Androscoggin 
Mut.  F.  Ins.  Co.  109  Me.  70,  39  L.R.A. 
(N.S.)  961,  82  Atl.  649,  it  was  said  to  be 
familiar  law  that  a  mutual  insurance  policy 
on  a  building  and  furniture  therein  is  en- 
tire, and  that,  being  void  on  account  of 
prior  insurance  on  the  building,  is  void  as 
to  the  furniture. 

For  earlier  cases  on  the  point,  see  note 
to  Wright  V.  Fire  Ins.  Asso.  19  L.R.A.  211. 

The  mutual-insurance  company  cases  must 
therefore  stand  by  themselves.  They  are 
not  authority  for  a  ruling  as  to  entirely  of 
other  policies.  They  are  closely  analogous, 
however,  to  cases  in  which  the  decision  as 
to  divisibility  turns  upon  the  nature  of  the 
risk. 

h.  Open  policie9. 

Under  an  open  or  floating  policy  on  grain 
or  malt,  or  grain  in  the  process  of  malting 
in  a  house  occupied  as  a  malt  house  and  for 
storage  purposes,  providing  that  the  policy 
ahould  be  void  if  the  subject  of  insurance 
should  become  encumbered  by  chattel  mort- 
gage without  consent  of  the  company  in- 
dorsed upon  the  policy,  it  was  held  that  the 
oncimibrance  of  part  of  the  property  in  vio- 
lation of  this  condition  merely  rendered  the 
property  so  covered  not  subject  to  the  insur- 
ance within  the  terms  of  the  policy,  leav- 
ing the  policy  valid  as  to  the  rest.  Coleman 
V.  Phcenix  Ins.  Co.  3  App.  Div.  66,  38  N.  Y. 
-Supp.  986.  The  court  said:  ''Tlie  terms 
of  the  policy  are  such  as  obviouslv  secured 
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to  plaintiff  the  free  use  of  the  property  ia 
the  malt  house,  and  a  right  to  deal  with  all 
or  a  portion  of  it  as  he  saw  fit>  daring  xht 
life  of  this  contract.  When,  however,  be 
exercised  that  right  and  dealt  with  th« 
property  by  sale  or  mortgage,  from  tbat 
moment  the  property  sold  or  mortgafed 
ceased  to  be  covered  by  this  policy  of  ic- 
suranoe,  for  from  that  moment  it  failed  ta 
answer  the  description  and  conditioiiB  of  the 
policy,   and   ceased   to   be   the   'rabjeet  of 
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insurance. 

o.  Separate  contrada^ 

Where    personal    property    was    inmred 
some  time  after  real  property,  and,  instead 
of  being  covered  by  a  new  policy,  was  evi- 
denced by  an  additional  paper  attached  to 
the   original   policy,    it    was    held    that   a 
breach  of  the  condition  as  to  aole  ownersiiip 
of  the  real  estate  would  not  invalidate  tbe 
contract  as  to  the  personal  property.    Cod- 
tinental  Ins.  Go.  v.  Gardner,  23  Ky.  L.  Bep . 
336,  62  S.  W.  886.     The  court  said:  'Hhis 
rule  should  certainly  apply  where  the  insnr- 
ance  of  the  personal  property  was  really  i 
separate  contract,  made  independently  Ums^ 
after  the  policy  was  issued,  when  the  f^per 
evidencing  this  additional  insurance  was  at- 
tached to  the  policy  as  a  more  ooBvenient 
method  of  reducing  the  contract  to  writisf. 
There  was  no  evidence  here  of  fraud  or  b^ 
faith,  and  we  are  unable  to  see  that  the 
condition  of  the  original  policy  as  to  tlK 
title  to  the  land  should  prevent  a  reeovefj 
for  the  personal  property." 


IV,  Kinds  of  property 

policy. 


cavereA  'hy 


a.  Separate  ffuUdinffo, 

Under  a  policy  stipulating  a  separate 
amount  of  insurance  on  each  buildlDg  u- 
sured,  a  representation  or  warranty  relat- 
ing exclusively  to  one  of  the  buildings  will 
not  defeat  a  recovery  of  the  inaurance  on  tbe 
other.  Rogers  v.  Phenix  Ins.  Co.  121  Ind. 
670,  23  N.  E.  498. 

Where  four  dwelling  houses  were  Insnnd 
at  $260  each,  it  was  held  that  the  fact  that 
at  the  time  of  the  fire  two  of  them  were  va- 
occupied,  so  as  to  violate  the  {wlicy  mb  to 
them,  would  not  prevent  the  recovery  as  to 
the  other  two.  Speagle  v.  Dwelling  Boose 
Ins.  Co.  97  Ky.  646,  31  8.  W.  282. 

b.  Building  and  eontenta. 

It  has  been  pointed  out  that  the  qncstios 
has  been  raised  as  to  the  entirety  of  tbe 
risk  where  a  building  and  its  contents  mt* 
insured  under  a  single  policy,  although  sepa- 
rate valuations  are  placed  on  each  kind  ^ 
property.  There  is  a  conflict  of  opinion  ai 
to  the  divisibility  of  such  a  contract,  but  la 
most  of  the  cases  the  question  of  the  effeet 
of  the  situation  of  the  property  on  the  haz- 
ard is  not  discussed. 

A  policy  covering  a  bam  and  its  cob- 
tents,  placing  different  valuations  upon  tlw 
different  subjects  of  insurance,  ia  severable. 
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nd.  a.  breach  of  the  contract  as  to  any  nart 
f  tbe  property  does  not  affect  the  whole 
ut  only  that  part  in  respect  to  which  the 
reacli  occurs.  Continental  Ins.  Co.  v. 
Vard,   50  Kan.  346,  31  Fac.  1079. 

V\  here  a  policy  is  on  a  dwelling  house 
.iid  various  classes  of  personal  property, 
ncluding  household  furniture,  etc.,  de- 
icribed  separately,  different  and  separate 
Lxnounts  being  specified  on  the  dwelling  and 
3ersonal  property,  tbe  contract  is  divisible, 
md  is  not  avoided  as  to  personal  property 
^y  a  violation  of  its  conditions  as  to  subse- 
quent encumbrances  on  the  realty.  Kansas 
Farmers'  F.  Ins.  Co.  ▼.  Saindon,  53  Kan. 
323,    36    Fac.  083. 

Recovery  for  loss  of  personal  property 
covered  by  a  policy,  and  separately  valued, 
may  be  bad  although  there  is  a  breach  of 
warranty  as  to  title  as  to  the  realty  in- 
cluded in  the- contract.  Stephens  v.  Grerman 
Ins.    Ck».    61  Mo.  App.  194. 

A  policy  of  insurance  on  a  building  and 
various  articles  of  personal  property  there- 
in,  separately  valued,  is  not  forfeited  as  to 
the   personal  property  by  virtue  of  a  lack 
-of  title  to  the  land,  under  a  provision  that 
the  entire  policy  shall  be  void  if  the  "sub- 
ject of   insurance  be  a  building  on  ground 
not   owned  by  the  insured  in  fee  simple," 
since  the  building  is  not  alone  the  subject 
of  insurance.    Bills  v.  Hibernia  Ins.  Co.  87 
Tex.   647,   29  L.R.A.  706,  47  Am.  St.  Rep. 
121,  29   S.  W.  1063. 

In  Home  Ins.  Co.  v.  Smith,  —  Tex.  Civ. 
App.  — ^  32  S.  W.  240,  the  court,  on  the 
authority  of  the  last-mentioned  case,  set 
aside  its  former  decision  in  29  S.  W.  264,  in 
which  it  was  held  that  breach  of  the  con- 
dition of  the  policy  covering  real  and  per- 
sonal property  as  to  the  title  of  the  real 
estate  avoided  the  whole  policy. 

A  policy  covering  a  storehouse,  fixtures, 
and  goods  separately  valued  is  divisible  so 
as  not  to  avoid  tbe  policy  as  to  the  build- 
ing and  fixtures  by  a  breach  of  the  iron -safe 
-clause.  Georgia  Home  Ins.  Co.  v.  McKinley, 
14  Tex.   Civ.  App.  7,  37  S.  W.  606. 

In  Murphy  v.  Northern  British  &  M.  Co. 
^1  Mo.  App.  323,  a  policy  of  a  gross  pre- 
cnium  covering  a  stock  of  goods  and  build- 
ing, separately  valued,  was  held  to  be  sever- 
able, so  that  it  might  be  void  as  to  one 
class  of  property  and  valid  as  to  another. 
Failure  of  the  insured  to  demand  an  arbi- 
tration as  to  the  personalty  was  held  not 
to  affect  his  right  to  recover  for  loss  of  the 
realty. 

In  Roberts,  W.  &  T.  Co.  v.  Sun  Mut. 
Ins.  Co.  13  Tex.  Civ.  App.  64,  35  S.  W. 
^55,  it  was  held  that  a  breach  of  the  iron- 
safe  clause  would  not  affect  the  policy  as  to 
the  building  in  which  the  stock  of  goods  in- 
sured was  contained,  both  building  and 
goods  being  covered  by  the  same  policy  for 
a  gross  premium,  where  the  property  was 
separately  valued.  The  court  said:  "We 
are  of  the  opinion  that  the  iron-safe  clause 
5<>uld  have  had  no  reference  to  the  house 
insured,  but  must  have  referred  to  that  part 
of  the  property  affected  by  the  clause,  and 
^e  prefer  to  follow  that  line  of  decisions 
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holding  such  contracts  severable,  and  that 
forfeiture  as  to  the  goods  would  not  neces- 
sarily work  a  forfeiture  as  to  the  house. 
.  .  .  There  is  nothing  in  the  language  of 
the  iron-safe  clause  that  would  indicate  that 
it  was  the  intention  of  the  parties  to  in- 
clude in  the  forfeiture  anything  but  the  per- 
sonal property.  It  is  not  the  spirit  of  the 
law  to  favor  or  enlarge  forfeitures  by  loose 
and  liberal  construction  to  that  end." 

In  Mitchell  v.  Mississippi  Home  Ins.  Co. 
72  Miss.  53,  48  Am.  St.  Rep.  535,  18  So. 
86,  in  holding  that  a  policy  on  a  stock  of 
goods  and  store  fixtures  separately  valued 
is  not  entire  so  as  to  be  wholly  invalidated 
by  failure  to  observe  the  iron-safe  clause, 
the  court  said:  "The  requirement  of  the 
iron-safe  clause  is  that  the  last  inventory, 
and  the  books  of  account  of  sales  and  pur- 
chases, shall  be  kept  in  such  safe,  or  in  some 
secure  place  other  than  on  the  premises 
where  the  insured  property  was  kept,  and 
that  a  failure  to  produce  the  inventory  and 
books  after  loss  shall  avoid  the  policy; 
but  all  this  has  reference  only  to  such  arti- 
cles of  merchandise  as  constitute  the  stock 
in  trade.  The  store  fixtures  and  furniture, 
and  the  restaurant  furniture,  including  the 
cooking  stove,  were  never  designed  to  be  em- 
braced in  the  inventory  of  stock  on  hand,  or 
to  be  entered  and  carried  on  the  books  of 
account  showing  purchases  and  sales  of 
goods  by  the  insured.  As  to  these,  the 
policy  was  not  avoided  by  appellant's  fail- 
ure to  observe  the  iron-safe  clause.  The 
contract  was  divisible,  and  it  may  be  true 
that  appellant  could  be  defeated  of  a  recov- 
ery for  the  sum  for  which  the  stock  of  goods 
was  insured,  and  yet  might  have  been  en- 
titled to  recover  for  the  furniture  and  fix- 
tures of  the  store  and  restaurant.  The  case 
is  not  to  be  confounded  with  those  in  which 
any  recovery  for  any  part  of  the  sum  ii>- 
sured  has  been  denied  because  of  misrepre- 
sentations or  frauds  of  the  insured." 

But  in  Springfield  F.  &  M.  Ins.  Co.  v. 
Phillips,  16  Ky.  L.  Rep.  352,  it  was  held 
that  although  a  policy  insured  a  house  for 
one  sum  and  furniture  for  another,  if  the 
insurance  was  procured  by  one  contract, 
any  misstatement  or  concealment  as  to  any 
material  fact  which  would  invalidate  the 
insurance  as  to  any  of  the  subjects  will 
invalidate  it  as  to  the  other. 

And  under  a  policy  insuring  a  stock  of 
goods  and  the  building  in  which  it  is  con- 
tained, the  premium  being  for  a  gross  sum, 
a  breach  of  warranty  relating  solely  to  the 
goods, — in  this  case  a  violation  of  the  iron- 
safe  clause, — bars  recovery  not  only  as  to 
the  personal  property,  but  also  as  to  the 
building.  Southern  F.  Ins.  Co.  v.  Knight, 
111  Ga.  622,  52  L.R.A.  70,  78  Am.  St.  Rep. 
216,  36  S.  E.  821.  The  court  said:  *It  was 
competent  for  the  parties  to  make  two  sepa- 
rate and  distinct  contracts, — one  covering 
the  goods  and  the  other  the  building;  but 
they  did  not  see  proper  to  do  this.  They 
combined  the  two,  and  made  the  considera- 
tion moving  toward  the  insurer  a  gross  sum. 
They  further  provided  that  the  contract, 
not  a  part  of  it,  should  be  void  under  cer- 
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tain  conditions.  It  ma^,  perhaps,  seem  to 
be  unreasonable  that  simply  for  a  failure 
to  take  an  inventory  of  the  stock  of  goods 
the  plaintiffs  should  be  precluded  from  re- 
covering the  value  of  the  building.  But 
this  does  not  affect  the  question.  The  ques- 
tion is,  What  have  they  agreed  upon  7  If 
there  was  any  room  to  doubt  as  to  the  in- 
tention of  the  parties,  that  construction 
which  is  most  reasonable  and  most  conso- 
nant with  justice  would  be  applied.  But 
there  is  none.  The  parties  have  deliberately 
chosen  to  enter  into  an  agreement  whereby 
the  policy  shall  be  forfeited  if  the  insured 
fails  to  do  certain  things;  and  he  has  failed 
to  comply  with  this  agreement.  In  such  a 
case  there  is  but  one  thing  for  the  courts 
to  do,  and  that  is,  to  enforce  the  agreement 
as  made." 

The  court  in  this  case  was  further  of  the 
opinion  that  its  decision  was  in  accord  with 
the  weight  of  authority,  saying:  "The  ques- 
tion as  to  whether  a  policy  of  insurance 
such  as  is  involved  in  the  present  case  con- 
stitutes a  separable  or  an  entire  contract 
is  no  new  question.  It  has  been  the  sub- 
ject of  numerous  decisions  by  the  courts  in 
this  country,  and  they  are  in  hopel^s  and 
irreconcilable  conflict.  The  weight  of  au- 
thority is  to  the  effect  that  the  contract 
is  entire,  and  that  the  breach  of  a  warranty 
which  relates  solely  to  one  class  of  property 
will  avoid  the  entire  policy,  if  the  contract 
so  provides." 

It  would  appear,  however,  that  the  weiffht 
of  authority  is  on  the  side  of  the  divisi- 
bility of  the  contract. 

c.  Fixture  and  personal  property. 

In  Manchester  Fire  Assur.  Co.  v.  Feibel- 
man,  118  Ala.  308,  23  So.  759,  a  policy  con- 
tained separate  valuations  of  the  fixtures, 
wines,  liquors,  etc.,  and  of  the  pool  tables 
of  the  insured.  The  company  asserted  that 
the  latter  had  violated  the  whole  policv  by 
having  a  mortgage  on  three  of  the  pool  ta- 
bles, contrary  to  one  of  the  conditions  of  the 
contract.  It  was  held  that  the  insurance  as 
to  each  of  these  subjects  was  divisible,  and 
that  the  insured  might  recover  for  the  loss 
of  the  other  items  notwithstanding  he  had 
violated  the  policy  as  to  tiie  pool  ^bles. 

d.  Different  olas&ea  of  personal  prop' 

erty. 

The  fact  that  a  policy  covers  different 
classes  of  personal  property  separately 
valued,  instead  of  different  kinds  of  prop- 
erty such  as  realty  and  personalty,  does  not 
seem  to  affect  the  general  rule  as  to  divisi- 
bility of  insurance  contracts  which  may  pre- 
vail in^any  jurisdiction. 

It  has  been  held  that  a  policy  covering 
hay  and  grain  in  separate  amounts  is  sev- 
erable so  as  not  to  render  the  entire  policy 
void  because  of  breach  of  condition  as  to 
encumbrances  as  to  part  of  the  property. 
Fireman's  Fund  Ins.  Co.  v.  Barker,  6  Colo. 
App.  535,  41  Pac.  513. 

In  Dwelling  House  Ins.  Co.  v.  Butterly, 
33  111.  App.  626,  affirmed  in  133  lU.  534, 
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24  N.  E.  873,  it  was  held  tliat  where  a  pd- 
icy  covered  farm,  stock,  and  implemesU^ 
valued  separately,  the  sale  or  encambrmBee 
of  any  part  of  the  property  avoided  the  pol- 
icy only  as  to  the  specific  articles  sold  or 
encumbered. 

In  Home  Jns.  Co.  v.  Delta  Bmak,  71  Um, 
608,  16  8o.  932,  a  policy  eoTering  a  stock  of 
goods  in  a  certain  building,  though  void  is 
to  part  of  the  stock  by  reason  of  a  violatioD 
of  the  iron-safe  clause,  was  held  good  as  t» 
the  balance  thereof  kept  in  a  separate  apart- 
ment and  as  to  which  there  had  beea  no 
violation  of  the  policy. 

And  in  Light  v.  Greenwich  Ina  Co.  10( 
Tenn.  480,  58  S.  W.  851,  a  policy  for  a 
gross  sum  distributed  among  various  cUsms 
of  personal  property  separately  valued 
was  held  a  severable  contract. 

The  New  York  rule  as  to  the  severability 
of  an  insurance  contract  on  different  mb- 
jects  of  insurance  separately  valued  is  not 
altered  by  the  fact  that  the  policy  covered 
different  classes  of  personal  property  so  val- 
ued, and  not  real  estate  and  personal  prop- 
erty. American  Artistic  Gold  Stamping  Ci). 
V.  Glens  Falls  Ins.  Co.  1  Misc.  114,  20  N.  I. 
Supp.  646.  The  court  said  that  the  deci- 
sions upholding  the  severability  of  the  oob- 
tract  were  not  upon  the  ground  that  all  of 
the  property  insured  was  not  of  the  same 
species. 

But  in  Phoenix  Ins.  Co.  v.  Public  Parki 
Amusement  Co.  63  Ark.  187,  37  S.  W.  959, 
the  fact  that  separate  amounts  of  insurance 
are  apportioned  to  separate  items  and 
classes  of  personal  property  does  not  neces- 
sarily make  the  policy  indivisible. 

In  this  case  the  policies  covered  'the  fol- 
lowing specified  or  located  property,  only  to 
an  amount  not  exceeding  the  actual  eaah 
value  of  the  property  herein  described,  st 
the  time  of  such  loss,  and  in  no  event  to  ex- 
ceed $2,500,  as  follows:  '$1,250  on  their 
forty  horses,  not  to  exceed  $125  on  any  ose 
horse  in  case  of  loss;  $875  on  their  rolling 
stock  and  vehicles  of  all  kinds,  including 
hacks,  carriage  buggies,  carts,  and  wag- 
ons ;  $375  on  their  harness,  saddles,  bridlei* 
whips,  blankets,  robes,  office  and  stable  fnr- 
nitiire,  and  fixtures  of  all  kinds,  including 
feed  on  hand.' "  It  was  held  entire,  so  that 
a  breach  of  condition  as  to  the  statement  sf 
ownership,  which  renders  it  void  as  to  part 
of  Uie  property,  afi'ected  it  in  the 
manner  as  to  the  rest.  H.  C.  S. 
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Chattel     mortgage    —    attachineot    }ff 
mortgagee  —  effect. 
1.  A  mortgagee  of  chattels  does  not  Iom 

Note, -^  Waiver  of  lien  of  chattel  mori- 
gnoe  hy  attachment  or  execution. 

The  earlier  cases  on  this  subject  will  ht 
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bis  lien  thereon  by  levying  an  attachment 
upon  the  property  as  that  on  the  mort- 
gagor, either  by  estoppel  or  waiver,  where 
by  statute  the  equity  of  redemption  is  sub- 
ject to  levy  and  sale  under  execution. 

Judgment  —  In  favor  of  claim  in  at- 
tachment proceedings  —  effect  in  anb- 
sequent  detinue  proceedings. 

2.  A  judgment  in  favor  of  one  who  claims 
adversely  property  attached  by  a  mortgagee 
as  that  of  the  mortgagor  is  not  res  /ikU- 
oata  in  a  subsequent  proceeding  in  detinue 
by  the  mortgagee  against  the  mortgagor 
under  his  mortgage. 

(February  5,  1014.) 

PETITION  for  certiorari  to  the  Court  of 
Appeals  to  review  a  judgment  affirm- 
ing a  judgment  of  the  City  Court  of  An- 


niston  in  plaintiff's  favor  in  an  action 
against  petitioners  to  secure  possession  of 
certain  property  in  accordance  with  the 
provisions  of  a  chattel  mortgage.  Writ  de- 
nied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Alexander,  Merrill  A 
Walker,  and  J.  M.  Foster,  for  appellants: 

The  levy  by  one  having  title  to  chattels, 
of  an  execution  upon  the  chattels  as  the 
property  of  the  defendant  in  execution,  is 
a  binding  election  to  abandon  and  release 
his  title,  and  estops  him  from  afterward 
suing  to  recover  the  chattels  on  the  strength 
of  such  title. 

Campbell  v.  Kauffman  Mill.  Co.  42  Fla. 
328,  29  So.  435;  Lehman  v.  Van  Winkle, 
92  Ala.  443,  8  So.  870;  Kolsky  v.  Loveman, 


found  in  the  notes  to  Dix  v.  Smith,  60 
L.R.A.  714,  and  Kansas  Citv  Live  Steele 
Commission  Co.  v.  Bank  of  Hamlin,  24 
L.R.A.(N.S.)  490. 

In  addition  to  the  latter  case,  and  the 
other  cases  cited  in  the  notes  referred  to, 
the  position  of  the  Alabama  supreme  court 
in  Ex  PABTE  Logan,  that  the  levy  of  an 
attachment  or  execution,  at  the  instance  of 
the  mortgagee,  does  not  waive  the  lien  of 
the  chattel  mortgage,  is  further  supported 
by  the  opinion  of  the  appellate  court  m  this 
case  (9  Ala.  App.  450,  63  So.  766),  and 
other  cases  cited  in  the  present  note. 

Thus,  in  Flores  v.  Stone,  21  Cal.  App. 
106,  131  Pac.  348,  rehearing  denied  in  21 
Cal.  App.  Ill,  131  Pac.  351,  it  was  held 
that  there  was  no  waiver,  where  one  who,  af- 
ter attaching  mortgaged  chattels  for  a  debt 
entirely  independent  of  the  mortgage  debt, 
discovered  the  existence  of  the  mortgage, 
took  an  assigment  of  the  same  and  the  notes 
secured  thereby;  prosecuted  his  action  to 
judgment,  and  procured  the  insurance  and 
levy  of  an  execution  on  the  property,  which, 
however,  was  not  sold,  the  attachment  being 
released,  a  large  part  of  the  property  hav- 
ing beeii  claimed  as  exempt  from  execution. 
The  court  quotes  the  opening  statement  in 
the  note  in  60  L.R.A.  714,  as  to  the  grounds 
and  limitation  of  the  doctrine  of  Dix  v. 
Smith. 

So,  in  Stein  v.  McAuley,  147  Iowa,  630, 
27  L.R.A.(N.S.)  692,  140  Am.  St.  Rep.  332, 
125  N.  W.  336,  it  was  held  that  the  lien  of 
a  chattel  mortgage  was  not  waived  by  the 
levying  of  an  attachment,  subsequently  dis- 
misRcd  without  trial  of  the  attachment  suit, 
on  the  mortgaged  chattels,  for  the  debt  se- 
cured by  the  mortgage;  and  further  that 
a  waiver  did  not  result  from  the  mere  fact 
that  the  chattel  mortgagee  put  the  mort- 
gagor to  the  expense  of  defending  the  at- 
tachment. The  court  in  this  case  also  recog- 
nized the  distinction  between  cases  where 
the  interest  of  the  mortgagor  is  subject  to 
levy,  and  where  it  is  not,  citing  in  this  con- 
nection the  note  to  Dix  v.  Smith,  60  L.ILA. 
714. 

So,  in  Green  v.  Bass,  83  Ohio  St.  378,  94 
N.  E.  742,  Ann.  Css.  191 2 A,  828,  it  is  held 
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that  the  owner  of  a  senior  chattel  mortgage 
does  not,  by  recovering  a  judgment  on  the 
note  which  it  secures,  and  causing  an  execu- 
tion to  be  levied  on  the  mort^iged  chat- 
tels, waive  the  priority  of  his  lien,  tiie  levy 
havinff  been  abandoned. 

And  in  J.  I.  Case  Threshing  Mach.  Co.  v. 
Johnson,  152  Wis.  8,  139  N.  W.  446,  it  was 
held  that  there  was  no  waiver  where  the 
mortgagee,  after  the  maturity  of  the  note 
secured  by  the  chattel  mortgage,  recovered 
judgment  thereon  and  procured  an  execu- 
tion to  be  levied  on  the  mortgaged  property, 
under  which  the  property  was  advertised 
for  sale,  the  levy,  nowever,  having  been  re- 
leased Uie  day  before  the  sale.  The  court 
said:  "It  is  fast  coming  to  be  generally 
accepted  that  where  the  mortgagor  is  recog- 
nized, as  here,  to  have  an  equity  of  redemp- 
tion, even  after  maturity  of  the  debt,  .  .  . 
he  has  an  interest  in  the  property  which 
may  be  mortgaged  by  him  or  levied  upon 
and  sold  by  his  creditors,  and  that  the  mort- 
gagee is  in  no  worse  position  in  that  respect 
than  any  other  creditor." 

In  Sheets  v.  Hocker,  34  Okla.  676,  128 
Pac.  725,  it  was  held  that  there  was  no 
waiver  of  the  lien  of  a  chattel  mortgage, 
where  a  judgment  creditor  of  the  mortgagor 
took  an  assignment  of  the  mortgage  and 
the  debt  secured  therebv,  and  an  execution 
was  subsequently  levied  on  the  mortgaged 
property,  out  was  subsequently  returned 
because  the  property  had  been  sold  under 
the  mortgage.  The  court  observed  that  the 
evidence  did  not  show  an  intention  to  waive ; 
but  that  the  execution  was  placed  in  the 
hands  of  the  constable  before  the  defendant 
learned  of  the  existence  of  the  mortgage, 
and  that,  as  soon  as  the  execution  creditor 
learned  of  the  mortgage,  he  bought  it,  and 
from  that  time  proceeded  under  it,  and  pro- 
ceeded promptly.  The  case  was  distinguished 
from  Dix  v.  Smith,  9  Okla.  124,  60  L.R.A. 
714,  60  Pac.  303,  on  the  ground  that  in  that 
case  the  creditor  proceeded  with  the  attach- 
ment; whilie  in  this  case  he  proceeded  with 
the  mortgage,  and  instructed  the  officer  not 
to  proceed  under  the  execution. 

G.  H.  P. 
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97  Ala.  543,  12  So.  720;  Field  v.  Langs- 
dorf,  43  Mo.  32,  07  Am.  Dec.  367;  Dix  v. 
Smith,  9  Okla.  125,  50  L.R.A.  714,  60  Pac. 
303;  7  Cyc.  55. 

The  equity  of  redemption  remaining  in 
a  mortgagor  of  chattels  cannot  be  seized 
under  execution  on  a  judgment'  for  the 
mortgage  debt. 

Powell  V.  Williams,  14  Ala.  476,  48  Am. 
Dec.  105;  Boswell  y.  Carlisle,  55  Ala.  554; 
Porter  v.  Wheeler,  105  Ala.  459,  17  So. 
221. 

Mr.  James  F.  Matthews,  for  appellee: 

An  equity  of  redemption  in  mortgaged 
chattels  is  by  statute  subject  to  levy  and 
sale  in  this  state. 

Hefiin  ▼.  Slay,  78  Ala.  182;  Bingham  ▼. 
Vand^rift,  93  Ala.  283,  9  So.  280;  Gassen- 
heimer  v.  Molton,  80  Ala.  521,  2  So.  652; 
Stein  V.  McAuley,  147  Iowa,  630,  27  L.R.A. 
(N.S.)  692,  140  Am.  St.  Rep.  332,  125  N. 
W.  336;  Byram  v.  Stout,  127  Ind.  195,  26 
N.  E.  687 ;  Barchard  ▼.  Kohn,  157  111.  579, 
29  L.R.A.  803,  41  N.  E.  902;  Dix  v.  Smith, 
50  L.R.A.  716,  note;  Madson  v.  Rutten,  16 
N.  D.  281,  13  L.R.A.(N.S.)  554,  113  N.  W. 
872:  Kansas  City  Live  Stock  Commission 
Co.  V.  Bank  of  Hamlin,  79  Kan.  761,  24 
L.R.A.(N.8.)  490,  101  Pac.  617,  17  Ann. 
Cas.  956. 

After  the  determination  of  the  claim  suit, 
the  claimant  could  not  convey  a  good  title 
to  the  property,  upon  principles  of  estoppel, 
superior  to  the  plaintiffs'  outstanding  prior 
title. 

McConeghy  v.  McCaw,  31  Ala.  447;  Gas- 
senheimer  t.  Molton,  80  Ala.  521,  2  So. 
652;  Barker  v.  Bell,  37  Ala.  354. 

Mayfleld,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  presented  for  decision  are 
as  follows: 

Does  the  mortgagee  of  a  chattel  estop 
himself  from  maintaining  an  action  of 
detinue  to  recover  the  mortgaged  property 
by  levying  an  attachment  or  execution  upon 
the  property  as  the  property  of  the  mort- 
gagor? 

If  not  estopped,  does  such  levy  amount  to 
a  waiver  of  the  right  or  title  of  the  mort- 
gagee? 

If  the  mere  levy  does  not  work  an  es- 
toppel or  waiver,  is  a  claim  suit  instituted 
after  the  levy,  between  the  mortgagee  and 
a  third  party,  which  results  in  favor  of 
the  third  party,  rea  judicata  in  a  detinue 
suit  by  the  mortgagee  against  the  mort- 
gagor, as  to  the  same  property? 

The  trial  court  and  the  court  of  appeals 
answered  each  of  the  questions  in  the  nega- 
tive, and  the  defendant  mortgagor  seeks 
certiorari  to  have  reviewed  the  judgment 
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and  decision  of  the  court  of  appeals  aa  ta 
these  questions. 

The  exact  questions  are  new  in  thia  eoart, 
so  far  as  our  investigation  goes.  Ihej 
have  been  decided  by  other  courts,  kov- 
ever;  but  the  trouble  is  they  have  been  de- 
cided differently  in  the  several  courts.  T^ 
questions,  or  some  of  them,  have  beem  in- 
swercd  in  the  affirmative  by  the  suprcae 
courts  of  Massachusetts  and  of  Arkansaa 
and  other  states,  and  in  the  negative  by 
the  supreme  courts  of  lUinoia,  Indiaaa, 
Kansas,  Iowa,  North  Dakota,  and  of  other 
states. 

The  rule  of  law  is  thus   stated   by  the 
supreme  court  of  Massachusetts:     ''A  party 
holding  personal  property  by   virtne  of  a 
mortgage  or  pledge  may  waive  his  elaim  na- 
der  such   mortgage  or  pledge,   and  attach 
the  property  in  a  suit  to  recover  the  dd>t 
for  which  the  mortgage  or  pledge  waa  gives 
Buck  V.  Ingersoll,  11  Met.  226,  232.     Such 
attachment  is,   in   itself,   a  waiver   of  the 
claim  under  the  mortgage.     The  liens  re- 
spectively created  by  mortga^  and  by  at- 
tachment on  the  same  property  are  essen- 
tially different,  and  cannot  coexist.     Th«v 
affect  very  differently,  also,  the  rights  df 
third  persons.    A  stranger  may  attach  per- 
sonal property  subject  to  the  encumbranee 
of  a  prior  lien  by  attachment,  with  no  re- 
sponsibility   for    such    prior    lien;    if   the 
lien    is    by    mortgage,    he    must    pay    the 
amount  secured  by  such  mortgage,  befoie 
his  attachment   is  effectual.     We  have  d» 
need  to  discuss  the  question  whether  the 
same   rule   shall   apply   to   an   attachment 
of   the   equity   of   redemption    of   personal 
property    to    secure    the    payment    of   tke 
mortgage  debt  as  applies  to  the  equity  of 
redemption   of  real   property,   for,   in  this 
commonwealth,  the  equity  of  redemption  of 
personal  property  is  not  attachable."  Evans 
V.  Warren,  122  Mass.  304. 

The  Arkansas  court  thus  states  the  ntle, 
citing  a  number  of  authorities:  'The  levy 
of  the  attachment  amounted  to  an  aasertioa 
by  appellants  that  the  property  was  sub- 
ject to  seizure  and  sale  under  the  attaeb- 
ment.  But,  as  this  could  not  be  true  if 
the  lien  of  the  mortgage  still  existed,  th^ 
levy  of  the  attachment  was  the  same  as  a 
4enial  on  the  part  of  appellants  that  the 
mortgage  lien  existed,  and  was  in  effect  a 
waiver  on  their  part  of  the  lien  created  br 
the  mortgage.  In  other  words,  having  sued 
out  an  attachment,  levied  it  upon  the  prop- 
erty in  question,  and  prosecuted  the  attach- 
ment suit  to  judgment,  they  must  be  held 
to  have  waived  rights  which  were  inc<»- 
sistent  with  such  a  coarse  of  proeednre. 
The  mortgage  lien,  being  inconsistent  with 
such  attachment)  was  thereby  waived,  sad 
appellants    have    nothing    upon    which   to- 
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base  their  action  of  replevin."  Cox  ▼.  Har- 
ris, 64  Ark.  216,  02  Am.  St.  Rep.  187,  188, 
41  S.  W.  426. 

The  Indiana  and  Illinois  courts  criticized 
the  rules  declared  by  the  Massachusetts 
and  Arkansas  courts  as  being  technical  and 
artificial,  and  declined  to  follow.  See 
Byram  y.  Stout,  127  Ind.  195,  26  N.  £.  687 ; 
Barchard  v.  Kohn,  157  111.  579,  29  L.R.A. 
803,  41  N.  £.  902.  In  the  latter  case  it  is 
said:  "The  main  case  which  holds  that  an 
attachment  of  the  mortgaged  property  by 
the  mortgagee  for  the  mortgage  debt  is  a 
waiver  of  his  lien  under  the  mortgage  is 
Evans  v.  Warren,  122  Mass.  303.  The  de- 
cision in  that  case  was  placed  upon  the 
ground  substantially  that  the  liens  created 
by  mortgage  and  by  attachment  upon  the 
same  property  are  essentially  different,  and 
cannot  coexist,  for  the  reason  that  under 
the  Massachusetts  statutes  the  equity  of  re- 
demption of  personal  property  is  not  sub- 
ject to  attachment,  and  hence,  if  the  mort- 
gagee causes  an  attachment  to  issue  against 
the  mortgaged  property,  it  is  a  waiver  of 
the  mortgage  lien.  The  cases  which  hold 
that  the  attachment  operates  as  a  waiver 
of  the  plaintiff's  rights  under  the  mortgage 
do  so  upon  the  general  grounds  that  a 
person  cannot  avail  himself  of  inconsistent 
remedies  in  relation  to  the  same  matter, 
and,  having  chosen  and  carried  into  effect 
one  remedy,  he  cannot  resort  to  a  different 
one,  involving  a  repudiation  of  the  grounds 
upon  which  the  first  one  was  based;  that 
the  suit  on  the  mortgage  and  the  attach- 
ment suit  are  inconsistent,  because  the  one 
proceeds  upon  the  ground  that  the  mort- 
gagee is  the  owner  of  the  property,  and 
the  other  upon  the  ground  that  the  mort- 
gagor thereof  is  owner ;  that,  when  the  debt 
matured,  the  mortgagee  had  the  right  to 
take  the  property  under  the  mortgage,  he 
having  the  legal  title,  subject  only  to  a 
right  of  redemption;  and  that,  by  bringing 
the  attachment  suit,  he  elects  to  treat  the 
property  as  the  property  of  the  debtor,  and 
cannot,  by  seeking  to  enforce  his  mortgage, 
assert  an  ownership  and  right  of  possession 
in  himself  antedating  the  attachment.  The 
reasoning  in  Evans  v.  Warren,  supra,  was 
held  to  be  unsatisfactory,  and  its  doctrine 
was  .repudiated  in  Byram  v.  Stout,  supra. 
In  the  latter  case  the  mortgagee  in  a  chat- 
tel mortgage  brought  an  action  to  fore- 
close it,  and  a  junior  mortgagee  set  up  as  a 
defense  that  the  complainant  had  previous- 
ly brought  suit  upon  the  evidences  of  debt 
secured  by  his  mortgage,  and  had  therein 
issued  a  writ  of  attachment  and  levied  it 
upon  the  mortgaged  property,  and  had 
thereby  released  his  mortgage  lien;  but 
the  court  held  that  the  attachment  was  not 
a  waiver  of  the  mortgage  lien,  and  did  not 
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estop  the  mortgagee  from  claiming  under 
his  mortgage,  basing  its  decision  mainly 
upon  the  ground  that  in  Indiana  the  mort- 
gagee in  a  chattel  mortgage  is  a  mere  lien 
holder.  Jones,  Mortg.  §  665.  In  support 
of  the  conclusion  that  the  mortgagee  of 
personal  property  is  a  mere  lien  holder, 
Indiana  decisions  are  there  referred  to, 
holding  that  personal  property  under  mort- 
gage may  be  levied  upon  and  sold  by  execu- 
tion subject  to  the  mortgage  lien." 

The  Massachusetts  doctrine  is  thus  criti- 
cized by  an  annotator  of  the  case  of  Dix  v. 
Smith,  50  L.RA.  714:  "The  decision  in 
the  principal  case,  while  the  logical  result 
of  the  view  taken  of  the  nature  and  effect 
of  a  chattel  mortgage,  and  of  the  construc- 
tion placed  upon  the  statute  governing  at- 
tachments, rests  upon  strictly  technical 
grounds.  To  render  applicable  the  theory 
of  the  case,  that  the  lien  of  a  chattel  mort- 
gage and  the  lien  of  an  attachment  are  in- 
consistent, and  cannot  coexist,  since  the  first 
imports  legal  title  in  the  mortgagee,  and 
the  second  legal  title  in  the  mortgagor,  not 
only  the  common-law  doctrine  that  a  chat- 
tel mortgage  operates  to  transfer  the  legal 
title  to  the  mortgagee,  but  also  the  common- 
law  rule  that  a  mere  equitable  right,  such 
as  the  equity  of  redemption  remaining  in 
the  mortgagor,  is  not  subject  to  levy,  must 
have  been  left  undisturbed,  both  by  statute 
and  judicial  decision.  Even  in  a  jurisdic- 
tion where  the  doctrine  that  the  legal  title 
is  in  the  mortgagee  has  not  been  abandoned, 
there  is  no  necessary  inconsistency  between 
the  lien  of  a  chattel  mortgage  and  the  lien 
of  an  attachment,  though  asserted  by  the 
same  person,  if,  either  by  statute  or  judicial 
decision,  the  equity  of  redemption  in  the 
mortgagor  is  made  subject  to  attachment. 
While  the  statute  involved  in  the  principal 
case  affords  the  means  of  reaching  by  at- 
tachment property  that  has  been  mortgaged, 
the  opinion  emphasizes  the  fact  that  the 
statute  contemplates  the  payment  and  dis- 
charge of  the  mortgage  before  the  lien  of 
the  attachment  can  attach,  so  that  the 
statute  does  not  impair  either  of  the  doc- 
trines of  the  common  law  referred  to.  The 
theory  and  decision  of  the  principal  case 
have  the  support  of  Evans  v.  Warren,  su- 
pra, which  is  substantially  like  it,  except 
that  there  the  attachment,  which  was  sub- 
sequently dissolved,  was  issued  for  the  debt 
secured  by  the  mortgage.  The  court  took 
the  view  that  the  liens  were  essentially  dif- 
ferent, and  could  not  coexist,  pointing  out 
that  the  legal  title  was  in  the  mortgagee, 
and  that  the  equity  of  redemption  in  per- 
sonal property  was  not  attachable." 

Whatever  might  be  the  correct  doctrine 
in  this  state  but  for  our  statutes,  our  stat- 
utes certainly  change  the  law  from  that  de- 
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clared  by  the  supreme  courts  of  Massa- 
ehusetts  and  Arkansas.  Section  4091  of  our 
Code  expressly  makes  the  equity  of  redemp- 
tion  in  either  land  or  personal  property 
subject  to  levy  and  sale  under  execution. 
This  being  true,  the  doctrine  of  estoppel 
or  waiver  cannot  apply  to  or  result  from 
the  levy  of  an  execution  by  the  mortgagee, 
upon  the  mortgaged  chattels. 

It  is  true  that  this  court  in  the  case  of 
Fuller  V.  Eames,  108  Ala.  464,  19  So.  366, 
held  that,  where  there  was  a  conditional 
sale  of  chattels,  the  vendor  retaining  title 
until  the  purchase  price  was  paid,  and 
the  vendor  attached  the  property  as  that 
of  the  vendee,  he  was  thereby  estopped  from 
bringing  an  action  of  detinue  to  recover 
the  same  property,  thereby  claiming  that 
it  was  the  vendor's,  and  not  the  vendee's. 
In  that  case  this  court  said:  ''In  this  at- 
tachment proceeding,  the  plaintiff  unequivo- 
cally recognized  the  property  as  defend- 
ant's, and  sought  to  subject  it  in  a  manner 
wholly  inconsistent  with  the  retention  of 
the  title  in  himself  when  he  sold  the  prop- 
erty to  defendant.  He  thereby  waived  any 
title  he  might  have  had  to  the  property, 
and  could  not  afterwards  institute  this 
suit,  maintainable  only  on  the  theory  of 
title  in  himself.  Thomason  v.  Lewis,  103 
Ala.  426,  15  So.  830;  Montgomery  Iron 
Works  V.  Smith,  98  Ala.  644.  13  So.  625: 
Lehman  v.  Van  Winkle,  92  Ala.  443.  8  So. 
870;  Tanner  ft  D.  Engine  Co.  v.  Hall,  89 
Ala.  628,  7  So.  187." 

In  that  case,  as  is  pointed  out,  the  two 
remedies  were  inconsistent,  and  not  con- 
current, and,  the  vendor  having  elected  to 
attach  the  property  as  that  of  the  defend- 
ant, and  to  hold  him  liable  for  the  pur- 
chase price,  he  would  not  be  allowed  to 
have  the  property  and  also  to  have  the 
purchase  price. 

In  the  case  at  bar,  as  to  mortgaged  chat- 
tels, the  statute  changes  the  rule,  if  it 
would  not  otherwise  be  different.  The 
equity  of  redemption  in  chattels  being  sub- 
ject to  levy  and  sale  under  execution,  the 
levy,  of  course,  was  not  a  claim  incon- 
sistent with  that  of  the  mortgagee's  title, 
and,  for  this  reason,  the  pleas  setting  up 
estoppel,  election,  or  waiver,  on  account  of 
this  levy,  were  no  defense  to  the  action 
of  detinue;  hence  no  error  intervened  in 
the  trial  court  or  in  the  court  of  appeals 
as  to  the  rulings  on  demurrer  to  these  pleas. 

The  claim  suit  was  a  contest  between 
the  mortgagee  and  a  third  party.  In  this 
suit  the  issue  was,  by  virtue  of  the  stat- 
ute, whether  the  property  waa  that  of  the 
defendant,  the  mortgagor,  and  whether  it 
was  subject  to  the  process.  The  title  to 
the  property  as  between  the  mortgagee  and 
the  mortgagor  was  not  therefore  put  in 
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issue,  nor  decided,  so  far  aa  the  pleas  thov, 
and  therefore  the  result  of  that  claim  soi: 
waa  not  shown  to  be  r«a  judicata  <rf  tkc 
detinue  suit  between  the  mortgagee  and  tbe 
mortgagor. 

In  this  state  the  mortgagee  has  three 
remedies  against  the  mortgagor,  either  oi 
which  he  is  at  liberty  to  pursue,  or  he  maj 
pursue  any  two  or  all  concurrently:  He 
may  bring  an  action  at  law  to  recover  tiK 
debt,  an  appropriate  action  to  reeover  pos- 
session of  the  property,  and  may  foreclose 
the  mortgage,  and  sell  the  property.  Bnt, 
if  he  pursue  one  or  more,  each  suit  most 
be  tried  and  determined  on  the  principle 
applicable  and  prevailing  in  the  forum  a 
which  the  particular  remedy  is  sought 

The  questions  were  treated  fully  bj  tbe 
court  of  appeals  in  an  able  opinion  br 
Walker,  P.  J.,  in  which  we  entirely  concur, 
and,  but  for  the  fact  that  the  question  U 
one  of  first  impression  in  this  court,  it 
might  well  be  disposed  of  by  our  merely 
adopting  the  opinion  of  the  court  of  ap- 
peals. 

The  writ  of  certiorari  is  therefore  denici. 

Anderson,  Ch.  J.,  and  Sayre,  Somer- 
▼I lie,  De  Graff enrled,  and  Gardner,  JJ. 
concur.  McClellan,  J.,  thinks  the  writ  of 
certiorari  prayed  for  should  be  denied  for 
the  reasons  and  upon  the  considerations  set 
forth  in  the  opinion  of  the  court  of  appeals. 


DISTRIOT  OP  COIiUMBIA  COURT  OF 

APPEAIiS. 

THOMAS  D.  HILL,  Appt., 

V. 

CHESAPEAKE  A  POTOMAC  TELEPHOKE 

COMPANY. 

(42  App.  D.  C.  170.) 

Negligence  —  public  telephone  device  -* 
safety  of  passageway. 

A  telephone  company  which  instals  in  t 
store  operated  by  another  a  slot  tekphooe 
apparatus  for  the  use  of  the  public  is  bonod 
to  provide  a  safe  passageway  to  and  from 
sucn  apparatus,  and  is  liable  in  damages  for 
injury  to  one  who,  without  fault  on  his 
part,  falls  through  a  trapdoor  n^ligenily 

Note. —  On  the  question  as  to  the  re- 
sponsibility of  one  utilizing  space  in  a  store 
of  building  in  the  general  occupancy  of 
another,  with  respect  to  the  condition  of 
the  premises,  no  cases  have  been  found  in 
addition  to  Hill  v.  Chssaps/lsx  t  P. 
Teleph.  Co.  and  the  ease  therein  set  out 
Sullivan  v.  New  York  Teleph.  Co.  157  App. 
Div.  642,  142  N.  Y.  Supp.  735.  No  attempt 
has  been  made  to  find  cases,  if  any,  dealiog 
with  the  general  question  aa  to  the  respon- 
sibility of  a  lessee  of  a  portion  of  a  build- 
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left  open  in  the  paasa^way  by  the  store- 
keeper, 

(April  6,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Supreme  Court  sustaining  a  de- 
murrer to  the  declaration  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Gwynn  Gardiner  and 
Baline  Coppinger  for  appellant. 

Messrs.  Henry  B.  F.  Biacfarland, 
Charles  Cowles  Tacker,  J.  Miller  Ken- 
yon,  Edward  S.  Bailey,  and  Horace  G. 
Macfarland,  for  appellee: 

There  is  no  allegation  that  defendant  was 
in  possession  of  the  store,  or  that  it  could 
or  did  exercise  any  dominion  or  control  over 
the  passageway  to  and  from  the  telephone 
on  the  premises. 

29  Cyc.  667;  Sullivan  v.  New  York 
Teleph.  Co.  157  App.  Div.  642,  142  N.  Y. 
Supp.  735;  Mead  v.  Ph.  Zang  Brewing  Co. 
43  Colo.  1,  95  Pac.  284;  Bishop,  Non-Con- 
tract Law,  §  852. 

Liability  for  an  injury  from  a  nuisance 
or  from  defective  repairs  upon  premises 
<lepends  upon  the  power  to  prevent  the  in- 
jury by  abating  the  nuisance  or  making  the 
repairs,  and  therefore  rests  upon  him  who 
has  the  possession  and  control  of  the  prem- 
ises. 

Milford  V.  Holbrook,  9  Allen,  17,  85  Am. 
Dec.  735;  Shipley  v.  Fifty  Associates,  101 
Mass.  251,  3  Am.  Rep.  346 ;  Elliott  v.  Pray, 
10  Allen,  378,  87  Am.  Dec.  653;  Looney  v. 
McLean,  129  Mass.  33,  37  Am.  Rep.  295; 
Nash  V.  Minneapolis  Mill  Co.  24  Minn.  501, 
32  Am.  Rep.  349 ;  Detviller  v.  Rolled  Plate 
Metal  Co.  110  App.  Div.  773,  97  N.  Y. 
Supp.  419. 

Defendant,  not  being  in  control,  is  not 
liable. 

El  Paso  V.  Causey,  1  111.  App.  531 ;  Curry 
V.  Dorr,  210  Mass.  430,  97  N.  E.  87. 

Mr.  Chief  Justice  Shepard  delivered  the 
opinion  of  the  court: 

This  is  an  action  of  damages  by  plaintiff, 
Thomas  D.  Hill,  appellant  against  C.  J. 
Conlon   and   the   Chesapeake   &   Potomae 


tag  for  oonditiona  cKiatlar  In  P^Hs  wed  In 
common  by  all  tenants.  For  one  of  the  re- 
cent cases  dealing  with  a  tenant's  respon- 
sibility to  his  employees  in  such  circum- 
stances, see  Hawkefi  v.  Broadwalk  Shoe  Co. 
207  Mass.  117,  92  N.  E.  1017.  To  this  case 
is  appended  in  44  L.R.A.(N.S.)  1123,  a  note 
dealing  with  the  question  whether  the  parts 
of  the  building  subject  to  such  common  use 
are  a  part  of  the  works  and  ways  of  a  par- 
ticular tenant  within  the  meaning  of  the 
employers'  liability  act. 
61  L.RJ^.(N.S.)  68 


Telephone  Company  for  injuries  received 
through  the  negligent  opening  of  a  trap- 
door in  the  floor  or  premises  of  Conlon^ 
while  plaintiff  was  on  his  way  to  use  the 
public  telephone  maintained  by  the  tele- 
phone company  in  the  rear  part  of  Conlon'a 
room. 

The  telephone  company  demurred  to  the 
declaration.  Demurrer  was  sustained,  and 
plaintiff  declining  to  amend,  judgment  was 
entered  dismissing  his  action  against  the 
telephone  company. 

Later,  he  dismissed  the  action  against 
Conlon,  pending  his  appeal  from  the  judg- 
ment for  the  telephone  company. 

The  case  presented  is  substantially  this: 
Conlon  was  in  the  possession  of  a  storeroom 
in  which  he  sold  liquors  and  cigars.  By 
some  arrangement  between  them,  the  terms 
of  which  are  not  stated,  the  telephone  com- 
pany erected  an  apparatus  in  the  rear  part 
of  Conlon's  room  for  public  service.  It  was 
the  ordinary  slot  machine.  The  proposed 
user  goes  to  the  apparatus,  signals  the  cen- 
tral office,  drops  the  required  coin  in  the 
slot,  and  obtains  the  service  paid  for. 
Plaintiff  knew  of  the  situation  of  the  tele- 
phone and  had  used  it  several  times.  De- 
siring its  use  on  March  6,  1913,  he  entered 
the  room,  and  on  his  way  to  the  apparatus 
fell  into  an  open  space  in  the  floor,  caused 
by  the  opening  of  a  trapdoor  therein,  neg- 
ligently opened  and  left  unguarded. 

It  may  be  assumed,  as  necessarily  in- 
ferred from  the  allegations  of  the  declara- 
tion, that  Conlon  was  the  owner  or  lessee 
of  ^e  premises,  but  not  lessee  of  the  tele- 
phone apparatus,  which  belonged  to  and 
had  been  installed  by  the  telephone  com- 
pany for  public  use.  The  telephone  com- 
pany collected  its  charges  from  users  by 
means  of  the  slot  machine.  There  was  an 
implied  invitation  to  the  public  to  enter 
Conlon's  premises  and  use  the  telephone. 
Under  these  circumstances  was  it  the  duty 
of  the  telephone  company  to  provide  or  see 
to  it  that  there  was  maintained  a  safe 
passage  to  and  from  the  telephone  appa- 
ratus, and  is  it  liable  to  plaintiff  for  in- 
juries sustained  through  negligent  failure 
to  maintain  a  safe  passageway? 

The  question  is  a  novel  one.  Research  of 
counsel  and  of  the  court  has  discovered  no 
precedent  decision  directly  in  point.  That 
there  is  no  precedent  is  of  little  importance, 
for  it  is  more  than  likely  that  the  exact 
situation  has  never  before  occurred.  The 
case  of  Sullivan  v.  New  York  Teleph.  Co. 
157  App.  Div.  642,  142  N.  Y.  Supp.  736, 
relied  on  by  appellee,  has  some  bearing 
upon  the  question,  but  is  not  directly  in 
point.  The  facts  in  that  case  are  that  Barr 
occupied  certain  premises  as  a  shoe  store. 
He  made  a  request  for  the  installation  of  a 
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telephone  on  a  blank  proyided  for  the  pur- 
pose by  the  telephone  company.  It  con- 
templated that  the  company  should  keep 
an  account  of  the  messages  sent  from  the 
station  and  render  monthly  statements 
thereof;  that  the  tolls  collected  by  the  sub- 
scriber should  be  at  rates  prescribed  by  the 
company,  and  that  the  subscriber  should 
conspicuously  display  such  sign  or  signs 
as  the  company  should  furnish;  that  all 
signs,  booths,  or  other  equipment  furnished 
should  remain  the  property  of  the  compaagr* 
and  should  be  returned  on  demand  in  good 
order,  reasonable  wear  excepted;  that  the 
company  should  have  access  to  its  property 
for  the  purpose  of  inspection,  repair,  etc.; 
that  the  contract  might  be  terminated  by 
either  party  at  the  end  of  six  months  on 
ten  days'  notice  served  in  writing;  that 
the  subscriber,  who  collected  the  tolls,  was 
to  pay  to  the  company  80  per  cent  of  all 
tolls  charged  by  it  for  messages  from  said 
station. 

Plaintiff  came  in  to  use  the  telephone  and 
was  directed  to  it  by  Barr.  While  passing 
to  the  desk  of  the  cashier  to  pay  the 
charges,  she  stepped  into  an  opening  in  the 
floor,  within  a  few  feet  of  the  telephone, 
caused  by  one  of  Barr's  employees  lifting 
a  trapdoor  leading  to  the  basement,  while 
she  was  using  the  telephone. 

In  the  trial  court  plaintiff  recovered 
judgment  against  both  defendants.  In  the 
appellate  division  this  was  affirmed  as  to 
Barr,  and  reversed  as  to  the  telephone  com- 
pany. The  court  said:  ''It  follows  from 
these  provisions  that  the  defendant  Barr 
had  a  direct  interest  In  the  use  of  the  tele- 
phone, and  had  possession  thereof  as  lessee 
or  bailee.  It  was  his  duty,  ther^ore,  in 
inviting  and  permitting  patrons  to  use  the 
telephone,  to  exercise  reasonable  care  to 
maintain  his  premises  in  a  reasonably  safe 
condition." 

The  telephone  company  was'  not  liable 
because  it  said:  "It  was  not  in  the  pos- 
session of  the  premises,  and  although  it 
shared  with  the  defendant  Barr  in  the  prof- 
its arising  from  the  use  of  the  telephone, 
it  was  in  no  manner  interested  with  him  in 
the  use  of  the  premises,  which  were  in  his 
exclusive  possession,  with  the  exception 
that  the  company  reserved  the  right  of  ac- 
cess to  the  telephone  for  the  purpose  of  re- 
pairs or  removal.  The  trapdoor  was  not 
opened  in  connection  with  the  use  of  the 
telephone,  or  in  the  business  of  furnishing 
telephone  accommodations  to  the  public,  in 
which  Barr  and  the  company  were  jointly 
interested." 

Without  attempting  any  criticism  of  the 
conclusions  of  the  learned  court,  it  is  suffi- 
cient to  say  that  there  is  a  considerable 
difference  in  the  facts  of  that  case  and  this. 
51  L.R.A.(N.S.) 


On  the  other  hand,  the  appellant  relks  oa 
the  case  of  Bennett  v.  Lcmisville  ft  X.  R. 
Co.  102  U.  S.  577,  579,  26  L.  ed.  23d,  23<, 
7  Am.  N^.  Cas.  349.  That  ease  deeya 
as  in  Sullivan's  case,  supra,  that  the  cmutr 
of  premises  who  invites  or  induces  oth»» 
to  come  upon  his  premises  for  any  lawfoi 
purpose  is  liable  for  any  injuiy  snstainfd 
through  the  unsafe  condition  of  the  preai- 
ises  or  its  approachea.  See  also  Bell  t. 
Central  Nat.  Bank,  28  App.  D.  C.  580. 

If  the  telephone  company  had  leased  sad 
occupied  the  building  for  use  as  a  pol^ 
station  it  would  clearly  be  withia  the  ni« 
stated.     So  likewise  if  it  had  leased  froo 
Conlon  the  use  of  part  of  his  room  for  tbe 
maintenance   of    its    station,    with    an  ap- 
proach thereto,  which  it  invited  the  pubhf 
to   use,    it   would   be   liable   for    negligEnt 
maint^iance   of   the  approach.     But  such 
are  not  the  facts  directly   alleged   in  the 
declaration.     Apparently,   Conlon    was  the 
lessee  or  owner  of  the  room  in  which  be 
carried  on  a  business  of  hia  own,  and  with 
his    assent,    under    some   arrangement   not 
averred,    the    telephone    company    instalkd 
therein  its  station  for  public  service^  fixiag 
its  charges  and  collecting  the  same  throogii 
its    slot-box    device.      Conlon,    apparent^, 
had  no  interest  in  either.    He  was  neithn' 
the  lessee  of  the  station  equipment*  nor  co- 
partner with  the  company  in  ita  receipts. 
So  far  as  the  ordinary  uses  of  the  telephone 
were  involved,  it  was  no  matter  of  neces- 
sary inquiry  or  concern  of  the  public  wheth- 
er the  telephone  company  was  the  owner  or 
independent  lessee  of  the  room,  or  a  sub- 
tenant of  Conlon.     The  station  was  maia- 
tained  for  public  use  and  profit  therefrom. 

As  before  stated,  the  telephone  oompaiiT. 
inviting  the  public  to  use  it  for  hire,  wouU 
be  liable  for  the  unsafe  condition  of  its  ap- 
proaches were  it  owner  or  lesaee  of  the 
premises. 

Can  it,  then,  escape  liability  by  opening 
its  station  in  the  premises  of  another,  in- 
viting the  public  to  enter  and  do  bnsineBS 
with  it,  and  taking  no  care  for  the  safctj 
of  its  patrons? 

In  either  case  the  purpose  of  the  statics 
and  the  invitation  to  use  it  are  the  same. 
Ought  it  then,  by  avoiding  the  direct  maia- 
tenance  of  its  station  in  a  building  or  room 
of  its  own,  and  making  some  arrangement 
for  the  use  of  a  room  owned  fxt  controlled 
by  another,  to  escape;  all  liability  for  oe^i- 
gent  maintenance  of  the  necessary  approach 
to  its  station  by  members  of  the  public  de- 
siring to  use  it  for  lawful  purposes?  Conid 
it  do  indirectly  what  it  could  not  do  direct- 

No  matter  by  what  arrangement  or  ooe- 
tract  it  may  have  obtained  the  use  of  a 
space  on  or  near  the  rear  wall  for  the 
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tion  of  its  public  service  station,  with  the 
consequent  right  of  its  patrons  to  enter 
and  use  the  portion  of  the  floor  necessary 
to  go  to  and  from  the  same,  it  ought  to  be 
held  liable  for  negligence  in  the  mainte- 
nance  of  said  space.  Keeping  no  special 
servant  to  exercise  ordinary  care  in  the 
maintenance  of  the  safety  of  the  approach,  it 
may  well  be  held  to  have  devolved  that  spe- 
cial service  upon  Conlon,  making  him,  to 
that  extent,  at  least,  its  servant  to  perform 
its  necessary  duties.  So  that  whether  the 
telephone  company  leased  the  use  of  the  wall 
and  necessary  floor  space,  and  negligently 
suffered  others  to  render  it  unsafe  for  the 
users  of  its  telephone,  or  whether  Conlon 
was  its  servant  for  the  purpose  of  reason- 
ably safe  maintenance  of  the  same  ap- 
proaches, upon  which  it  invited  the  public 
to  enter,  we  are  of  the  opinion  that  the 
telephone  company  is  liable  for  an  injury 
to  one  of  the  public  entering  for  the  law- 
ful use  of  its  service,  occasioned  by  its 
own  negligence  or  that  of  its  servant  or 
agent,  whichever  he  may  be  called. 

It  was  error,  therefore,  to  sustain  the  de- 
murrer; and  the  judgment  is  reversed  with 
coflts,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion* 


ILLINOIS  SUPREME  COT7RT. 

RE  ESTATE  OF  FREDERIC  ULLMANN, 

Deceased. 

ELIZABETH    ITLLMANN,    Exrx.,   etc.,    of 
Frederic  Ullmann,  Deceased,  Appt. 

(263  Iir.  528,  105  N.  E.  292.) 

Succession  tax  —  rate  —  deduction  of 
exemption. 

The  amount  of  an  estate  passing  by  will 
which  is  exempt  from  succession  tax  is  to 


be  deducted  from  the  entire  amount  so  pass- 
ing in  order  to  determine  the  rate  of  tax, 
where  the  tax  provides  for  a  certain  rate 
when  the  amount  passing  exceeds  a  certain 
sum,  and  a  less  tate  when  it  is  less  than 
that  sum,  provided  that  the  tax  is  to  be 
levied  only  upon  the  excess  of  a  specified 
minimum. 

(Carter  and  Craig,  J  J.,  dissent.) 

(April  23,  1914.) 

APPEAL  by  the  devisee  from  an  order  of 
the  County  Court  for  Coolc  County, 
fixing  the  amount  of  the  inheritance  tax  on 
the  transfer  to  her  of  the  property  of  her 
deceased  husband  under  his  last  will  and 
testament.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ullmann,  Hoa^,  A  DaTldson, 
for  appellant: 

The  rate  at  which  a  legacy  to  a  wife  is 
taxable  under  the  inheritance  tax  law  of 
this  state,  where  such  legacy,  after  deduct- 
ing the  exemption  of  $20,000,  to  which  the 
wife  is  entitled,  does  not  exceed  $100,000, 
is  $1  for  every  $100. 

People  V.  Koenig,  37  Colo.  283,  86  Pac. 
1120,  11  Ann.  Cas.  140;  Re  Durfee,  79 
Misc.  655,  140  N.  Y.  Supp.  694;  Re  Saun- 
ders, 77  Misc.  64,  137  N.  Y.  Supp.  438;  Re 
Fayerweather,  143  N.  Y.  114,  38  N.  E.  278; 
27  Am.  &  Eng.  Enc.  Law,  2d  ed.  340;  Dos 
Passos,  Inheritance  Tax  Law,  2d  ed.  76; 
Re  Vassar,  127  N.  Y.  1,  27  N.  E.  394;  Re 
Stewart,  131  N.  Y.  274,  14  L.R.A.  836,  30 
X.  E.  184;  Re  Kennedy,  113  App.  Div.  4, 
99  N.  Y.  Supp.  72;  Re  Harbeclc,  161  N.  Y. 
211,  55  N.  E.  850;  Re  Swift,  137  N.  Y.  77, 
18  L.R.A.  709,  32  N.  E.  1096;  Re  Day,  181 
111.  73,  60  L.R.A.  619,  64  N,  E.  646. 

Messrs.  P.  J.  Lucey,  Attorney  General, 
and  Thomas  J.  Toung,  Assistant  Attor- 
ney General,  for  the  People: 

The  granting  of  an  exemption  is  a  mat^ 
ter  of  grace  on  the  part  of  the  legislature. 


yote.  —  Succession  tax :  ia  exempt  por- 
tion  of  estate  to  he  included  or  ex- 
cluiled  in  determining  amount  for 
purpose  of  fixing  rates. 

The  rule  under  the  Minnesota  statute  is 
in  accord  with  Re  Ullkann,  that  the  ex- 
empt portion  of  the  estate  should  be  ex- 
cluded in  determining  the  amount  for  the 
furpose  of  fixing  the  rate.  State  ex  rel. 
loldridge  v.  Probate  Ct.  Ill  Minn.  297, 
126  N.  W.  1070;  State  ex  rel.  Gage  v.  Pro- 
hate  Ct.  112  Minn.  279,  128  N.  W.  18.  See 
also  State  ex  rel.  Foot  v.  Bazille,  97  Minn. 
11  6  L.R.A.(N.S.)  732,  106  N.  W.  93,  7 
Ann.  Cas.  1056,  where  the  statute  was  so 
construed,  although  the  principal  point  con- 
sidered was  its  constitutionality.  The  Min- 
nesota act  provides  for  a  tax  upon  inherit- 
ances "the  value  of  which  exceed  $10,000, 
51  L.R.A.(N.S.) 


and  upon  such  excess  only;"  and  that  the 
tax  shall  be  computed  upon  the  ''full  and 
true  value  of  such  inheritance  .  .  . 
above  such  excess,  at  the  following  rates, 
viz,:  (1)  when  such  valuation  is  over  $10,- 
000  and  less  than  $50,000,  the  rate  shall  be 
H  per  cent  thereof;  (2)  when  such  valua- 
tion is  $50,000  or  over,  and  less  than  $100,- 
000,  the  rate  shall  be  3  per  cent  thereof; 
(3)  when  such  valuation  is  $100,000  or 
over,  the  rate  shall  be  5  per  cent  thereof." 
Accordingly  in  the  first  Minnesota  case  cited 
it  WAS  held  that  a  legacy  whose  total  value 
was  $58,000  was  subject  to  a  tax  of  only 
li  per  cent,  since,  the  exemption  of  $10,- 
000  being  de<Iucted,  the  excess  upon  which 
the  rate  should  be  based  was  $48,000. 

A  question  similar  to  the  above,  but  dif- 
ferently decided,  has  arisen  in  several  cases ; 
that  is,  whether  the  exempt  portion  should 
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and  statutes  exempting  property  from  taxa- 
tion should  be  strictly  construed,  and 
should  not  be  extended  by  judicial  inter- 
pretation. 

Re  Timken,  168  CaL  61,  100  Pac.  608.: 
Supreme  Lodge,  M.  A.  F.  0.  y.  Board  of 
Review,  223  111.  64,  79  N.  E.  23,  7  Ann. 
Cas.  38;  People  ex  rel.  Huck  v.  Western 
Seaman's  Friend  Soc.  87  111.  246;  Sanitary 
Dist.  V.  Martin,  173  111.  243,  64  Am. 
St.  Rep.  110,  50  N.  £.  201;  Re  Swi- 
gert,  119  111.  83,  59  Am.  Rep.  789,  6  N.  E. 
469 ;  Bloomington  Cemetery  Asso.  v.  People, 
170  111.  377,  48  N.  E.  906;  People  ex  rel. 
Kochersperger  v.  Chicago  Theological  Semi- 
nary, 174  IIL  177,  51  N.  E.  198;  Zellers  v. 
White,  208  111.  618,  100  Am.  St.  Rep.  243, 
70  N.  E.  669. 

The  language  of  the  statute  clearly  and 
plainly  fixes  the  rate  of  taxation  in  in- 
heritance-tax matters  upon  the  basis  of  the 
fair  market  value  of  the  property  received, 
without  reference  to  the  amount  of  exemp- 
tion given. 

Re  Timken,  158  Cal.  61,  109  Pae.  608; 
Blakemore  &  B.  Inheritance  Taxes,  324, 
325;  Re  Bull,  153  Cal.  715,  96  Pac.  366, 

Farmer,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  Elizabeth  Ullmann, 


widow  and  devisee  of  f^ederie  Ullmaui, 
deceased,  from  a  judgment  of  the  cocmtr 
court  of  Cook  county  fixing  the  i]iheritiac« 
tax  on  the  transfer  of  property  to  her  oo- 
der  the  last  will  and  testament  of  her  bos- 
band. 

Frederic  Ullmann  died  testate  on  M&rdi 
29,  1911.  By  his  will  he  devised  all  k.s 
property  to  his  widow,  Elizabeth  UllmmT?, 
and  named  her  as  executrix  of  said  will. 
The  property  which  passed  under  the  will 
was  appraise<I  at  $116,534.73.  Deductisf 
the  exemption  allowed  by  statute  of  t2Q.C*>!« 
left  the  taxable  cash  value  of  the  propertT 
received  by  appellant  $96,534.73.  The 
county  court  held  this  amount  was  taiJiblf 
at  the  rate  of  $2  on  each  $100  vahiatk^ 
and  fixed  the  tax  accordingly  at  $1,939.69. 
Appellant  has  brought  the  case  to  tLia 
court  by  appeal,  and  insista  the  conn 
erred  in  adopting  the  rate  of  $2  on  tb« 
$100  valuation  of  the  taxable  property,  and 
contends  that  the  rate  should  have  bees  II 
on  each  $100  valuation.  This  ia  the  ooIt 
question  presented  by  this  appeaU  and  ia- 
volvcs  a  construction  of  §  1  of  the  inher- 
itance tax  act  of  1909.  Under  that  eeetioo. 
appellant  was  entitled  to  $20,000  of  the 
estate  of  her  husband  exempt  from  the  ti.\, 
and  she  contends  that  the  rate  of  the  ut 
is  to  be  determined  from  the  value  of  the 


be  included  in  determining  the  portion  of 
the  estate  to  which  the  lowest  rate  is  ap- 
plicable, leaving  the  balance  of  the  estate 
■subject  to  the  hij^her  ratt,  or  whether  the 
exemption  should  be  deducted  from  the 
entire  estate  in  the  first  instance.  For  ex- 
ample, in  Re  Timken,  358  Cal.  51,  109  Pac. 
€08,  an  estate  was  valued  at  $63,000  and 
the  exemption  allowed  was  $4,000.  The 
statute  provided  for  what  was  called  a  "pri- 
mary rate,"  **  where  the  property  •  .  . 
exceeds  in  value  the  exemption  .  .  . 
and  shall  not  exceed  in  value  $25,000."  For 
estates  exceeding  $25,000  a  multiple  of  the 
primary  rate  was  provided.  And  it'  was 
held,  as  to  the  estate  in  question,  that,  for 
the  purpose  of  determining  the  amount  to 
which  the  various  rates  should  apply,  the 
amount  of  the  exemption  should  not  be  de- 
ducted from  the  entire  estate  in  the  first 
instance,  but  should  be  included  in  the 
first  $25,000,  to  which  the  "primary  rate" 
applied;  in  other  words,  that  the  "primary 
rate"  should  apply  to  only  $21,000,  and  the 
higher  rates  should  apply  to  the  balance 
over  $25,000. 

The  same  construction  was  placed  upon 
the  statute  in  Re  Bull,  153  Cal.  715,  96  Pac. 
366,  although  the  point  was  not  discussed. 

A  similar  construction  was  placed  upon 
the  New  York  statute  in  Re  Elletson,  75 
Misc.  582,  136  N.  Y.  Supp.  465.  The  stat- 
ute provided  for  a  tax  "at  the  rate  of  1 
per  centum  on  any  amount  in  excess  of 
$6,000,  up  to  the  sum  of  $50,000;  2  per 
centum  on  any  amount  in  excess  of  $50,- 
OOO."  And  the  question  raised  was  whether, 
51  L.R.A.(N.S.) 


after  exempting  $5,000,  a  tax  should  be  im- 
posed of  1  per  cent  on  $50,000,  and  2  prr 
cent  on  the  balance,  or  of  1  per  cent  n 
$45,000  and  2  per  cent  on  the  balance,  iIa 
latter  construction  being  adopted. 

Practically  the  same  question  was  before 
the  court  in  Re  Jourdan,  151  App.  Dir.  \ 
135  N.  Y.  Supp.  172,  although  in  this  ra«r 
the  part  of  the  statute  allowing  exemptioa* 
was  not  construed,  but  only  that  part  pro- 
viding  that  if  the  estate  "shall  exceed  tbf 
amount  of  $25,000  over  and  above  the  ci- 
emptions  hereinbefore  provided  the  rate  cf 
taxation  shall  be  as  follows:  Upon  all 
amounts  in  excess  of  the  said  $25,000,  tsl 
up  to  and  including  the  sum  of  $100.0''>\ 
twice  the  primary  rates,"  with  similar  priv 
visions  for  progressive  rates  as  to  hichff 
amounts ;  and  it  was  held  that  only  S75.<^ 
was  subject  to  taxation  at  twice  the  primarr 
rate;  that  the  balance  of  the  estate,  over 
$100,000,  was  subject  to  the  higher  rates. 

Cases  such  as  Re  Mason,  69  Mise.  2^\ 
126  N.  Y.  ^upp.  998,  holding  that  nni-*' 
a  statute  allowing  an  exemption  of  $^>\ 
and  providing  that  if  the  estate  is  "of  ntorp 
than  $500,  it  shall  be  taxable"  at  a  eertaii 
rate  upon  the  clear  market  value  of  tkf 
property,  the  full  valuation,  and  not  merelr 
the  excess  over  the  exemption,  is  taxabl" 
where  there  is  no  question  as  to  diifrrpn: 
rates  which  might  be  applicable,  are  B^^t 
within  the  scope  of  the  note. 

As  to  constitutionidity  of  soccryi'"! 
taxes,  see  note  to  Rodman  v.  Com.  33  L.R  A. 
(N.S.)  692.  R.  E.  H. 
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property  after  deducting  the  exemption. 
Appellee  contends  the  rate  is  fixed  by  the 
value  of  the  property  received  by  appellant 
under  the  will  of  her  husband,  but  is  to 
be  computed  upon  the  value  of  the  prop- 
erty after  deducting  the  exemption.  There 
is  no  dispute  as  to  the  value  of  the  prop- 
erty subject  to  the  tax.  The  only  dispute 
ia  as  to  the  rate  the  property  is  liable  to 
be  taxed. 

Section  1  of  the  act  of  1909  (Laws  of 
1909,  p.  311)  imposes  a  tax  upon  the  trans- 
fer of  all  property  to  persons,  institutions, 
or  corporations  ''not  hereinafter  exempted," 
when  the  transfer  is  by  will  or  by  the  in- 
testate laws  of  this  state.  W  hen  the  trans- 
fer is  to  or  for  the  use  of  certain  persons, 
including  the  wife,  "the  rate  of  tax  shall 
be  $2  on  every  $100  of  the  clear  market 
value  of  such  property  received  by  each 
person,  when  the  amount  so  received  ex- 
ceeds in  amount  the  sum  of  $100,000,  and 
one  dollar  on  each  $100  of  the  clear  market 
value  of  such  property  received  by  each 
person  when  the  amount  so  received  is 
$100,000  or  less:  .  .  .  Provided,  that 
any  gift,  l^acy,  inheritance,  transfer,  ap- 
pointment, or  interest  which  may  be  valued 
at  a  less  sum  than  $20,000  shall  not  be 
subject  to  any  such  duty  or  taxes,  and  the 
tax  is  to  be  levied  in  the  above  cases  only 
upon  the  excess  of  $20,000  received  by  each 
person." 

Appellee  contends  the  meaning  of  this 
language  is  that  the  total  value  of  the  prop- 
erty received  fixes  the  rate  of  taxation,  and 
not  the  value  of  property  received  less  the 
exemption  allowed,  and  this  was  the  view 
of  the  county  court  in  fixing  the  tax.  We 
do  not  think  that  is  a  correct  interpreta- 
tion of  the  language  used  or  of  the  inten- 
tion of  the  legislature,  as  indicated  by  the 
act.  It  is  clear  the  tax  is  imposed  only 
upon  property  not  exempted  by  the  act. 
If  the  property  that  passed  to  appellant  by 
the  will  of  her  husband  had  not  exceeded 
in  value  $20,000,  it  would  have  been  exempt 
from  liability  to  the  inheritance  tax.  As 
the  property  she  received  exceeded  that 
sum,  its  value  in  excess  of  $20,000  was 
liable  to  the  tax.  We  understand  the  stat- 
ute to  mean  that  the  rate  is  to  be  deter- 
mined from  the  value  of  the  "property  re- 
ceived" subject  to  the  tax.  We  do  not 
believe  that  the  statute  warrants  the  con- 
struction that  the  rate  of  the  tax  was  to  be 
determined  from  the  total  value  of  the 
property  received  by  appellant.  Twenty 
thousand  dollars  in  value  of  that  property 
was  not  liable  to  the  tax,  and  the  rate 
could  only  be  determined  from  the  value  of 
the  property  that  was  liable  to  the  tax. 
This  appears  to  us  unquestionably  to  have 
been  the  meaning  and  intent  of  the  legis- 
lature, as  indicated  by  the  language  used 
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in  the  1st  section  of  the  act.  The  most 
that  can  be  said  in  support  of  the  opposite 
side  is  that  the  language  used  leaves  the 
legislative  intent  in  some  doubt.  In  that 
case  the  doubt  would  be  required  to  be 
resolved  in  favor  of  Appellant;  for  the  tax 
sought  to  be  collected  is  a  special  tax,  and 
the  law  imposing  it  is  required  to  be  con- 
strued strictly  against  the  government,  and 
in  favor  of  the  taxpayer.  In  Re  Fayer- 
weather,  143  N.  Y.  114,  38  N.  E.  278;  Re 
Vassar,  127  N.  Y.  1,  27  N.  E.  394;  Re  Har- 
beck,  161  N.  Y.  211,  56  N.  E.  850;  27  Am, 
&  Eng.  £nc  Law,  340;  People  v.  Koenig, 
37  Colo.  283,  85  Pac.  1129,  11  Ann.  Cas. 
140.  In  our  opinion,  the  tax  should  have 
been  fixed  at  the  rate  of  $1  on  the  $100 
valuation  of  the  property  liable  to  the  tax» 
which  was  $96,534.73. 

The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  fix  the  tax  and  enter  judgment 
upon  that  basis. 

Reversed  and  remanded,  with  directions. 
* 

Carter  and  Craig,  JJ.,  dissenting. 

Petition  for  rehearing  denied  June  3, 
1914. 
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(Division  No.  2.) 

CITY  OF  PURCELI^  Plff.  in  Err., 

V. 

J.  H.  STUBBLEFIELD. 

(—  Okla.  — ,  139  Pac.  290.) 

Mnnidpal  corporation  —  change  of  If  a* 
billty  for  streets. 

1.  A  municipal  corporation  in  the  Indian* 
territory,  prior  to  statehood,  being  governed* 
by  the  Arkansas  laws,  was  not  liable  for 
injuries  resulting  to  persons  from  defective- 
streets  and  obstructions  along  and  across 
the  sidewalks  thereof,  and  on  November  16, 
1907,  by  the  terms  of  the  enabling  act  (act 
June  16,  1906,  chap.  3335,  34  Stat,  at  L. 
267),  the  laws  governing  municipal  cor- 
porations in  Oklahoma  territory,  and  then* 
m  force,  were  extended  over  towns  and 
cities  in  the  Indian  territory,  and  these  laws 
imposed  a  duty  on  municipal  corporations 
and  their  officers  to  maintain  the  streets 
and  sidewalks  in  a  safe  condition  for  the* 

Headnotes  by  GALBBArrH,  G. 

Note,  —  Liability  of  tnunieipality  for 
injury  hy  falling  of  Biifn. 

For  earlier  cases  on  this  question,  see 
notes  in  19  L.R.A.(N.S.)  517,  and  20 
L.R.A.(N.S.)  646. 

As  to  the  question  of  liability,  generally, 
for  injury  from  falling  of  object  suspended 
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use  of   its   inhabitants  and  other   persons 
lawfully  using  the  streets. 

Same  »  fall  of  sign  —  liability. 

2.  On  January  28, 1909,  it  was  the  duty  of 
the  city  of  Puree!  1,  being  a  city  of  the  first 
class  under  the  statutes  of  Oklahoma,  to 
use  reasonable  care  to  keep  its  streets  and 
sidewalks  in  a  safe  condition  for  persons 
using  the  same,  and  for  failure  to  perform 
this  duty  said  city  was  liable  in  damages 
to  one  injured  by  a  sign  falling  and  strik- 
ing him,  which  had  been  permitted  to  re- 
main across  and  above  the  sidewalk  on  one 
of  its  streets;  the  negligence  of  such  per- 
son not  contributing  to  such  injury. 

Act  of  God  —  windstorm  —  fall  of  sign. 

3.  When  a  heavy  wooden  sign,  permitted 
to  remain  suspended  over  and  above  a  street, 
is  blown  down  by  a  sevore  wind,  and  strikes 
and  injures  one  lawfully  passing  along  the 
street,  the  city  cannot  relieve  itself  from 
liability  by  asserting  that  the  injury  was 
caused  by  an  act  of  God,  unless  it  also 
shows  that  the  wind  was  unprecedented,  and 
was  the  sole  cause  of  the  injury. 

(February  28,  1914.) 

ERROR  to  the  District  Court  for  Me- 
Clain  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Mr.  J.  W.  Hocker,  for  plaintiff  in  error : 

A  municipality  governed  by  the  laws  in 
force  in  the  Indian  territory,  by  the  acts 
of  Congress  not  being  liable  for  injuries 
resulting  from  the  negligence  of  its  officers 
in  failing  to  maintain  its  streets  and  side- 
walks in  a  safe  condition,  the  adoption  of 
the  Constitiition  did  not  make  the  citv 
liable  for  an  injury  happening  after  state- 
hood, caused  through  the  negligence  of  its 
officers,  occurring  prior  to  the  statehood. 

Blaylock  v.  Muskogee,  64  C.  C.  A.  639. 
117  Fed.  126;  Arkadelphia  v.  Windham, 
49  Ark.  139,  4  Am.  St.  Rep.  32,  4  S.  W. 
450;  Ft.  Smith  v.  York,  52  Ark.  84,  12  S. 
W.  167;  Hume  v.  New  York,  74  N.  Y.  264; 
Detroit  v.  Osborne,  135  U.  S.  492,  34  L. 
«d.  260,  10  Sup.  Ct.  Rep.  1012;  Jones  v. 
Boston,    104    Mass.    75,    6    Am.    Rep.    194; 


Muncie  v.   Hey,    164   Ind.    570,   74  N.   E. 
250,  18  Am.  Neg.  Rep.  51. 

Defendant  was  only  chargeable  witii  the 
exercise  of  ordinary  care  and  diligeutt  ia 
preventing  the  erection  and  mainteeaoee 
of  dangerous  objects  over  its  sidewali» 
by  the  occupant  of  the  abutting  pn^rtr. 

Jones  V.  Boston,  104  Maaa.  75,  6  Am.  Rep. 
194;  Muncie  v.  Hey,  164  Ind.  570,  74  X. 
E.  250,  18  Am.  Keg.  Rep.  51;  Home  ▼.  Kev 
York,  74  N.  Y.  264;  Norman  t.  Teel.  12 
Okla.  69,  69  Pac  791;  Abbott,  Mun.  Corp. 
§  1033. 

Defendant  would  not  be  chargeable  with 
negligence  by  the  falling  of  the  sign  into 
the  street,  the  proximate  cause  of  the  fall- 
ing being  a  sudden  gust  of  wind,  or  wind 
of  extraordinary  violence,  which  could  aot 
with  the  exercise  of  reasonable  foresigfat. 
have  been  contemplated. 

Olsen  V.  Meyer,  46  Neb.  240,  64  N.  W. 
954;  Nitro-Phosphate  &  O.  Chemical  Manure 
Co.  V.  London  &  St.  K.  Docks  Co.  L.  R.  9 
Ch.  Div.  503,  39  L,  T.  N.  S.  433,  27  WeeL 
Rep.  267,  1  Eng.  Rul.  Cas.  276. 

Messrs.  J.  F.  Sharp,  John  E.  I^vttrelL 
and  J.  B.  Dudley,  for  defendant  in  error: 

The  laws  of  Oklahoma  with  reference  to 
liability  of  municipalities  for  the  negUgeoee 
of  its  ofScers  in  failing  to  maintain  its 
streets  in  reasonably  safe  ccxidition  apphr, 
and  not  the  laws  of  Arkansas. 

Glenn  v.  Ardmore,  32  Okla.  414,  122  Pac 
658;  State  ex  rel.  Kline  v.  Bridges,  20 
Okla.  533,  94  Pac.  1065;  State  ex  reL  West 
V.  Ledbetter,  22  Okla.  251,  97  Pac.  834. 

A  citv  of  the  first  class,  under  the  laws 
of  Oklahoma,  is  liable  for  damages  for 
personal  injuries  sustained  by  reason  of 
the  negligence  of  its  officers  in  failing  to 
keep  and  maintain  its  streets  and  sidewalks 
in  a  reasonably  safe  condition. 

Oklahoma  City  v.  Meyers,  4  Okla.  686, 
46  Pac.  552 ;  Norman  v.  Teel,  12  Okla.  69. 
69  Pac.  791;  Stillwater  v.  Swisher,  16  OUa. 
585,  85  Pac.  1110. 

It  is  the  duty  of  a  municipal  corporatioa 
to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition,  both  as  to  obstme- 
tions  overhead  and  under  foot. 

Ibid.;  Guthrie  v.  Swan,  6  Okla.  423.  41 
Pac.  84;   Fairfax  v.  Giraud,  35  Okla.  65f. 


over  street,  see  notes  to  Waller  v.  Ross,  12 
L.R.A.(N.S.)  721,  and  McCrorey  v.  Garrett, 
24  L.R.A.(N.S.)    139. 

While  a  careful  search  has  disclosed  no 
cases  in  addition  to  those  set  out  in  the 
above  mentioned  notes,  Baillie  v.  Wallace, 
^4  Idaho,  706,  135  Pac.  850,  is  of  interest 
because  of  its  similarity  to  cases  within 
the  scope  of  this  note. 

In  that  case  the  municipality  was  held 
liable  for  injuries  to  a  pedestrian  who 
•i^truck  his  head  on  a  sign  attached  to  a 
^1  L.R.A.(N.S.) 


building  and  permitted  by  the  city  to  ex- 
tend over  the  street.  Ihe  contentixm  of 
the  city  was  that,  inasmudi  as  ti^ere  wu 
no  ordinance  prohibiting  such  obstmctioof 
over  the  sidewalk,  it  had  not  been  n^li|frat 
in  permitting  the  sign  to  remain.  The 
court  stated  that  the  statute  giving  the 
city  control  of  its  streets,  and  imposing  up- 
on it  the  duty  to  keep  them  free  from  wii- 
sauces,  could  not  be  evaded  by  refnaing  to 
enact  ordinances  for  that  purpose. 

B.L.D. 
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131  Pm.  160,  6  McQuillin,  Mun.  Corp. 
§  2775;  Bohen  t.  Waseca,  32  Minn.  176,  60 
Am.  Rep.  664,  19  N.  W.  730;  Qroye  ▼.  Ft. 
Wayne,  46  Ind.  429,  16  Am.  Rep.  262; 
Hume  ▼.  New  York,  74  N.  Y.  266;  Langan 
▼.  Atchison,  36  Kan.  318,  57  Am.  Rep.  165, 
11  Pac.  38;  Gray  ▼.  Emporia,  43  Kan.  704, 
23  Pac.  944 ;  Elam  ▼.  Mt.  Sterling,  132  Ky. 
657,  20  L.R.A.(NJS.)   612,  117  8.  W.  260. 

The  question  as  to  whether  or  not  the 
defendant  city  was  negligent  in  permitting 
said  sign  to  remain  suspended  was  a  ques- 
tion of  fact  to  be  submitted  to  and  deter- 
mined by  the  jury. 

Stillwater  t.  Swisher,  16  Okla.  685,  85 
Pac.  1110;  Fairfax  y.  Giraud,  35  Okla.  659, 
131  Pac.  169;  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
Hopkins,  64  Ark.  209,  12  L.R.A.  189,  16 
8.  W.  610;  Moriarty  v.  Lewiston,  98  Me. 
482,  67  Atl.  790,  16  Am.  Keg.  Rep.  73; 
Smith  ▼.  New  York,  17  App.  Div.  438,  45 
X.  Y.  Supp.  239,  3  Am.  Neg.  Rep.  264; 
Americns  y.  Johnson,  2  Ga.  App.  378,  58 
8.  £.  618;  Welsh  y.  Amesbury,  170  Mass. 
437,  49  N.  E.  735;  Miller  v.  Canton,  112 
Mo.  App.  322,  87  S.  W.  96;  Hennepin  y. 
Coleman,  132  111.  App.  604. 

Galbraith,  C,  filed  the  following  opin- 
ion: 

On  the  13th  of  October,  1909,  J.  H.  Stub- 
blefield  commenced  this  action  in  the  dis- 
trict court  of  McClain  county  against  the 
city  of  Purcell,  a  city  of  the  first  class, 
under  the  statutes  of  Oklahoma,  to  recover 
damages  for  personal  injuries  resulting 
to  him  from  its  alleged  negligence.  It  is 
charged  in  the  petition  that  on  the  28th  day 
of  January,  1009,  while  passing  along  Main 
street,  one  of  the  principal  thoroughfares 
of  the  defendant  city,  and  near  the  location 
of  the  United  States  postoffice  therein, 
about  1  o'clock  in  the  afternoon  of  said 
day,  a  heavy  wooden  sign,  which  the  defend- 
ant city  had  permitted  to  be  suspended  and 
remain  over  the  sidewalk,  and  immediately 
over  and  above  the  heads  of  persons  passing 
along  said  sidewalk,  broke  loose  from  its 
fastenings,  fell  upon  the  plaintifT,  striking 
him  upon  the  head  and  severely  injuring 
him,  cutting  and  lacerating  his  head  and 
right  eye,  making  a  wound  1}  inches  in 
length,  and  otherwise  injuring  him,  from 
which  he  suffered  great  bodily  pain  and 
mental  anguish,  loss  of  time,  etc.,  to  his 
damage  in  the  sum  of  $2,500,  and  that  said 
si^  had  been  permitted  by  the  defendant 
city  to  be  suspended  in  a  careless  and  negli- 
gent manner  from  the  roof  of  an  awning  over 
the  sidewalk,  supported  by  small  wires,  and 
said  wires  had  become  worn,  rusted,  and 
twisted  so  as  to  greatly  weaken  their 
strength,  and  render  them  unsafe  to  hold 
said  sign  against  the  force  of  the  ordinary 
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winds  prevalent  in  that  locality;  that  this 
sign  had  been  permitted  to  remain  in  this 
unsafe  condition  for  months  prior  to  plain- 
tiff's injury;  and  that  the  plaintiff  was 
without  knowledge  of  the  dangers  threaten- 
ing and  imminent  to  persons  passing  along 
the  street  beneath  it,  and  that  he  was  with- 
out fault  or  negligence.  The  defendant  city 
denied  its  responsibility  for  the  hanging  of 
said  sign,  or  permitting  it  to  remain  across 
the  street,  and  that  it  had  neither  actual 
nor  constructive  notice  of  the  danger,  and 
denied  any  negligence  or  carelessness  on  its 
part,  and  as  a  special  defense  alleged  that 
the  falling  of  the  sign  was  due  to  an  ex- 
traordinary wind  that  was  blowing  at  the 
time,  and  that  the  accident  was  caused  by 
an  act  of  Providence,  and  the  city  was  there- 
fore not  liable. 

A  reply  was  filed  by  the  plaintiff,  and  the 
cause  was  submitted  to  the  court  and  a 
jury,  and  a  verdict  rendered  in  favor  of  the 
plaintiff  in  the  sum  of  $500.  Upon  the 
overruling  of  the  defendant's  motion  for  a 
new  trial,  an  appeal  was  perfected  to  this 
court  by  petition  in  error  and  case-made. 

The  several  assignments  of  error  are 
grouped  and  discussed  in  the  plaintiff  in 
error's  brief  under  three  propositions,  viz,: 

"First.  A  municipality  governed  by  the 
laws  in  force  in  the  Indian  territory,  by 
the  acts  of  Congress  not  being  liable  for 
injuries  resulting  from  the  negligence  of 
its  officers  in  failing  to  maintain  its  streets 
and  sidewalks  in  a  safe  condition,  did  the 
adoption  of  the  Constitution  make  the  city 
liable  for  an  injury  happening  after  state- 
hood, caused  through  the  negligence  of  its 
officers  occurring  prior  to  statehood? 

"Second.  Is  a  municipal  corporation  in 
Oklahoma  an  insurer  of  the  safety  of  its 
streets,  or  only  chargeable  with  the  exercise 
of  ordinary  care  and  diligence  in  preventing 
the  erection  and  maintenance  of  dangerous 
objects  over  its  sidewalks  by  the  occupant 
of  the  abutting  property? 

"Third.  Would  a  municipal  corporation  in 
Oklahoma  be  chargeable  with  negligence  by 
an  object  suspended  above  its  streets  falling 
into  the  street,  the  proximate  cause  of  the 
falling  being  a  sudden  gust  of  wind,  or 
wind  of  extraordinary  violence,  which  could 
not,  with  the  exercise  of  reasonable  fore- 
sight,  have  been  contemplated?" 

It  is  insisted  that  a  negative  answer 
should  be  returned  to  each  of  these  ques- 
tions. 

It  may  be  conceded  that  a  municipal 
corporation  in  the  Indian  territory  prior  to 
statehood  was  not  liable  to  an  individual 
for  injuries  produced  by  the  negligence  of 
its  officers  In  the  construction  and  main* 
tenanee  of  the  streets  and  sidewalks  there- 
in (as  was  held  by  the  circuit  court  of  ap- 
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peals  for  the  eighth  circuit,  in  the  case  of 
Blaylock  t.  Muskogee,  54  C.  C.  A.  639,  117 
Fed.  125  following  the  decisions  of  the  high- 
est court  in  Arkansas,  from  which  state 
the  law  governing  such  cities  was  adopted 
by  act  of  Congress). 

It  is  argued  that,  inasmuch  as  the  sign 
causing  the  injury  to  the  plaintiff  was  erect- 
ed by  a  citizen  prior  to  statehood,  and  since, 
under  the  law  governing  cities  in  the  Indian 
territory  prior  to  statehood,  the  city  could 
not  be  held  liable  for  the  injury,  then  under 
the  schedule  of  the  Constitution  providing 
that  "no  existing  rights,  actions,  •  •  . 
shall  be  affected  by  the  change  in  the  forms 
of  government,"  etc.,  the  laws  in  force  in 
Oklahoma  territory  and  extended  over  the 
state  by  the  enabling  act  (§  394,  Wilson's 
Stat,  being  §  589,  Rev.  Laws  1910),  giving 
the  city  coimcil  the  right  to  prohibit  and 
prevent  all  encroachments  into  and  upon 
the  sidewalks,  etc.,  and  the  power  to  regu- 
late the  building  of  stairways,  windows, 
doors,  awnings,  and  all  other  structures, 
etc.,  projecting  upon,  over,  and  adjoining 
sidewalks  along  the  streets  of  the  city,  and 
the  construction  of  this  statute  placed  up- 
on it  by  the  supreme  court  of  the  territory, 
holding  municipal  corporations  liable  for 
damages  of  the  character  complained  of  in 
the  instant  case,  were  not  applicable,  and 
did  not  apply  to  cities  located  in  what  was 
formerly  the  Indian  territory  part  of  the 
state,  and  therefore  the  defendant  city  is 
not  liable  in  the  instant  case.  This  argu- 
ment is  not  sound.  The  injury  not  having 
been  received  until  fourteen  months  after 
statehood,  the  cause  of  action  did  not  arise 
prior  to  that  tima  So  far  as  the  instant 
case  is  concerned,  upon  the  advent  of  state- 
hood, there  were  no  ''existing  rights,  ac- 
tions," to  be  affected  by  the  change  in  the 
laws  and  government.  The  laws  then  in 
force  in  Oklahoma  territory  relating  to 
municipal  corporations  were  applicable  to 
municipal  corporations  in  the  Indian  terri- 
tory. These  laws  having  been  extended 
throughout  the  entire  state  on  November 
16,  1907,  by  the  terms  of  the  enabling  act, 
the  obligations  and  the  duties  thereby  im- 
posed were  controlling  in  the  defendant 
city  the  same  as  in  other  cities  of  the  same 
class  throughout  the  state.  The  defendant 
city  is  charged  in  the  petition  not  only 
with  negligence  in  permitting  this  sign  to 
be  erected  and  supported  in  the  manner 
it  was,  but  it  is  also  charged  with  negli- 
gence in  permitting  it  to  remain  in  the 
position  in  which  it  was  placed,  being  a 
menace  and  danger  to  persons  passing  along 
the  street  beneath  it, — a  clear  charge  of 
failure  to  discharge  a  plain  duty  imposed 
upon  the  defendant  city  by  the  laws  by 
which  it  was  governed  subsequent  to  state- 
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hood.  While  it  is  true  that  the  city  vonld 
not  have  been  liable  if  the  accident  had 
occurred  prior  to  statehood,  yet,  nnee  it 
did  happen  more  than  a  year  after  state- 
hood, and  since  the  law  extended  over  the 
defendant  city  at  statehood  imponfd  new 
duties  and  obligations  npon  it,  among  vhidi 
was  the  duty  of  keeping  and  miintatiiiTtg 
its  streets  and  sidewalks  in  a  safe  oondi* 
ticNi  for  persons  using  the  aame  in  a  law- 
ful manner,  and,  for  failure  to  disfharge 
this  duty  after  such  laws  were  extesded 
over  and  placed  in  force  thronghont  tiie  a- 
tire  state,  the  defendant  city  was  liable  th^ 
same  as  cities  organized  under  the  statntes 
of  Oklahoma.  See  Norman  v.  Teel,  12  Okla. 
69,  69  Pac.  791;  Stillwater  t.  Swisher,  16 
Okla.  686,  86  Pac.  1110;  Oklahoma  City  v. 
Meyers,  4  Okla.  686,  46  Pae.  552;  Gntkrie 
V.  Swan,  6  Okla.  423,  41  Pac.  84;  Fairfax 
V.  Giraud,  35  Okla.  659,  131  Pac.  159. 

The  rule  is  announced  in  Nomuui  v. 
Teel,  supra,  as  follows:  ''A  municipal  cor- 
poration is  bound  by  law  to  use  ordinary 
care  and  diligence  to  ke^  its  streets  and 
sidewalks  in  a  reasonably  safe  conditioB 
for  public  use  in  the  ordinary  modes  of 
traveling,  and,  if  it  fails  to  do  ao,  it  ii 
liable  for  injuries  sustained  by  reason  of 
such  negligence,  provided,  however,  that  the 
party  injured  exercises  ordinary  care  to 
avoid  the  injury.  Ordinary  care  as  applied 
to  this  class  of  cases  means  that  degree  «i 
care  and  caution  which  mig^t  reasonably 
be  expected  from  an  ordinarily  prudent 
person  under 'the  circumstances  .  .  .  st 
the  time  of  the  injury,  and  this  is  a  qnei- 
tion  of  fact  for  the  jury  to  determine." 

In  Fairfax  v.  Giraud,  35  Okla.  659. 
131  Pac.  159,  the  second  paragraph  of  tbe 
syllabus  is  as  follows:  "A  person  travel- 
ing on  a  public  street  of  a  city,  which  is 
in  constant  use  by  the  public,  while  nfing 
the  same  with  reasonable  care  and  cantioe. 
has  a  right  to  presume  that  such  street  i> 
in  reasonably  safe  condition,  and  is  ret* 
sonably  safe  for  ordinary  travel  by  night 
as  well  as  by  day,  throughout  its  entire 
width,  and  is  free  from  aU  dangerous  hoks 
and  obstructions."  And  the  third  part- 
graph  of  the  syllabus  reads  as  follows:  It 
an  action  against  a  municipal  corporatios 
for  personal  injuries,  there  is  no  presomp- 
tion  that  the  plaintiff  or  defendant  is  gnilty 
of  negligence,  and,  in  order  to  entitle  tbe 
plaintiff  to  recover,  it  is  sufficient  for  his 
to  show  that  the  defendant  was  guilty  of 
negligence,  with  nothing  in  the  circnn* 
stances  establishing  contributory  negligenee 
on  his  part;  and,  when  such  facts  are 
proven,  it  devolves  upon  the  defendant  to 
prove  affirmatively  that  the  plaintiff  wti 
guilty  of  contributory  negligence.* 

It  appears  from  the  evidence  that  tbe  de- 
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fendani  city  had  no  ordinance  regulating 
the  erection  or  hanging  of  signs  along  its 
streets,  and  that  it  had  no  actual  notice  of 
the  danger  of  this  particular  sign,  still,  if, 
hj  the  use  of  ordinary  diligence  by  its  offi- 
cers, the  danger  could  have  been  discovered, 
it  is  charged  with  actual  knowledge.  It 
is  said  by  the  supreme  court  of  Oklahoma 
territory,  in  Norman  t.  Teel,  supra,  on  thib 
question:  "The  sufficiency  of  notice  to  fas- 
ten liability  upon  a  city  for  a  defective  side- 
walk is  a  question  of  fact  to  be  determined 
by  a  jury  under  all  the  circumstances  sur- 
rounding the  particular  case.  It  is  not  es- 
sential that  the  corporation  shall  have  ac- 
tual notice.  If  the  defective  condition  of 
the  street  or  sidewalk  has  existed  for  such 
a  period  of  time,  by  the  exercise  of  ordi- 
nary care  and  diligence,  the  city  author- 
ities could  have  repaired  the  defect,  and 
placed  the  street  or  sidewalk  in  a  reason- 
ably safe  condition,  and  it  fails  to  do  so, 
then  it  is  liable  for  any  injuries  that  may 
be  occasioned  thereby  by  reason  of  such 
negligence,  provided' the  injured  party  was 
in  the  exercise  of  ordinary  care." 

The  fact  that  a  sign  9  feet  and  10  inches 
in  length,  17^  inches  wide,  and  weighing  44 
pounds,  was  permitted  to  remain  suspended 
over  the  walk  for  more  than  a  year  after 
statehood,  and  prior  to  the  accident,  and 
whether  the  city  during  these  months 
should  have  discovered  the  dangers  incident 
to  the  sign  hanging  in  the  manner  and 
position  it  was,  and  its  failure  to  remove 
it  or  cause  it  to  be  securely  fastened  consti- 
tuted negligence,  was  a  question  of  fact  for 
the  jury  to  determine.  The  jury  by  its 
verdict  found  that  the  defendant  city  was 
negligent  in  this,  and  this  finding,  being 
supported  by  the  testimony,  Is  conclusive 
on  that  point. 

In  answer  to  the  third  contention  of  the 
plaintiff  in  error  that  it  cannot  be  held 
liable  because  the  injury  was  occasioned  by 
the  act  of  God,  it  is  only  necessary  to  say 
that  the  evidence  shows  that  on  the  day  and 
at  the  time  of  the  injury  a  strong  wind 
was  blowing  in  Purcell.  There  was  a  con- 
flict in  the  testimony  as  to  whether  such 
winds  were  unprecedented,  or  were  reason- 
ably to  be  expected  at  that  season  of  the 
year  in  that  locality.  The  character  of  the 
wind  and  its  relation  to  and  connection  with 
the  accident  were  questions  of  fact  for  the 
jury.  Even  if  it  were  admitted  that  the 
wind  was  unprecedented  on  that  day,  and 
that  there  had  never  been  such  a  wind  as 
that  before,  yet,  if  the  accident  was  not 
due  entirely  to  this  wind,  but  the  strong 
wind  in  connection  with  the  negligence  of 
the  defendant  operated  as  an  efficient  and 
contributory  concurrent  cause,  then  the  de- 
fendant would  still  be  liable.  The  deflni- 
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tion  of  an  act  of  God,  as  given  by  this 
court,  is,  "an  act  of  God,  such  as  an  un- 
precedented rainfall  and  resulting  flood, 
which  will  excuse  from  liability,  must  not 
only  be  the  proximate  cause  of  the  loss, 
but  it  must  be  the  sole  cause.  If,  however, 
the  injury  is  caused  by  an  act  of  God, 
commingled  with  the  negligence  of  the  de- 
fendant, as  an  efficient  and  contributing 
concurrent  cause,  and  the  injury  would  not 
have  occurred  except  for  such  negligence, 
the  defendant  will  be  liable."  Missouri,  K. 
k  T.  R.  Go.  v.  Johnson,  34  Okla.  582,  126 
Pac.  567.  Applying  this  definition  to  the 
facts  of  this  case,  in  order  for  this  defense 
to  avail  the  defendant  city,  it  must  be 
found  that  the  wind  that  day  was  of  an  ex- 
traordinary and  unprecedented  velocity, 
and  that  this  wind  was  the  sole  cause  of 
the  sign  falling  and  the  resulting  injury. 
No  one  can  say  upon  this  record  that  the 
wind,  extraordinary  though  it  may  have 
been,  was  the  sole  cause  of  the  accident,  nor 
that  the  negligence  of  the  city  and  its  offi- 
cers in  allowing  this  sign  to  remain  swing- 
ing over  the  sidewalk  for  fourteen  months 
was  not  a  contributing  cause  of  the  acci- 
dent. 

The  jury  may  have  found  from  the  evi- 
dence that  this  large  sign  suspended  over 
the  sidewalk,  supported  by  small  wires, 
bent  and  rusty,  so  that  a  gentle  breeze 
caused  it  to  swing  back  and  forth,  was  a 
danger  and  menace  to  persons  passing  un- 
der it,  at  any  time;  and  when  the  gentle 
zephyrs  down  Purcell  way  should  lash  them- 
selves into  the  fury  of  a  gale,  it  became  a 
real  peril  to  any  one  passing  that  way ;  and 
that,  if  the  defendant  city  had  discharged 
the  duty  imposed  upon  it  by  law,  the  sign 
would  have  been  removed  long  prior  to 
January  28,  1900,  the  date  of  the  accident. 

Exceptions  were  saved  to  a  number  of  in- 
structions given  by  the  court,  and  also  to 
the  court's  refusal  to  give  a  number  of  in- 
structions requested  by  the  plaintiff  in  er- 
ror. It  does  not  seem  to  be  necessary  to 
examine  these  instructions  In  detail,  since 
the  court,  in  its  instructions  to  the  jury, 
covered  the  theory  of  the  law  as  hereinbe- 
fore set  out,  namely,  that  subsequent  to 
statehood  the  duty  was  imposed  upon  the 
defendant  city  by  the  statute  to  use  rea- 
sonable care  and  caution  to  keep  its  streets 
and  sidewalks  in  a  safe  condition  for  pub- 
lic, travel;  and  whether  or  not  this  duty 
had  been  properly  discharged  by  the  de- 
fendant, and  whether  or  not  it  had  notice 
of  the  dangerous  condition  of  this  sign, 
these  several  issues  were  properly  submitted 
to  the  jury  under  the  instructions.  The 
plaintiff  in  error  embodied  its  theory  as 
hereinbefore  discussed  in  the  requested  in- 
structions, and  we  are  constrained  to  hold 
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that  ihti  court  did  not  err  in  refuBing  to 
adopt  the  theory  of  the  law  of  this  caac 
aa  set  out  in  these  requested  instructions; 
and  it  was  not  error  to  refuse  to  give  them. 
Kg  sufficient  reason  appearing  for  dis- 
turbing the  judgment  appealed  from,  we 
conclude  that  the  same  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


OKIiAHOMA  SUPREME  COURT. 

(DlTislon  No.  1.) 

NORMAN  MILLING  ft  GRAIN  COMPANY, 

Plff.  in  Err., 

V. 

E.  A.  BETHUREM. 

(—  Okla.  ~,  139  Pac.  830.) 

Municipal   corporation   —   power   over 
streets. 

1.  A  city  has  power  of  control  over  it8 
streets,  including  spaces  occupied  by  trees 
and  wires  thereon,  but  must  net  in  good 
faith,  and  not  abuse  its  exercise  of  this 
power. 

Headnotes  by  Thackeb,  C. 


Highways  —  title  to  trees  in. 

2.  An  abutting  lot  owner  has  an  equitable 
easement  in  trees  erown  by  him  on  a  street, 
notwitiistanding  fee  in  city,  which  will 
enable  him,  as  such  special  owner,  to  main- 
tain action  for  wrongful  injury  hereto,  de- 
preciating value  of  such  lot. 

Same    —    conflict    between    trees    and 
wires. 

3.  Both  owner  of  abutting  lot  having  an 
equitable  easement  in  trees  on  street  and 
owner  of  wires  thereon  may  be  in  lawful 
occupancy  of  a  street;  and,  in  such  case, 
mutual  and  reasonable  accommodation  is 
due  from  each  to  the  other. 

Same  —  right  to  trim  trees. 

4.  Ordinarily,  an  abutting  lot  owner 
growing  trees  on  a  street  is  a  potential  oc- 
cupant of  BuflTicient  space,  in  addition  to 
that  actually  occupied,  for  the  perfection 
of  the  growth  of  such  trees,  and,  without 
due  compensation,  cannot  be  excluded  from 
any  portion  of  such  space  to  give  exclu- 
sive occupancy  to  an  owner  of  wires  other 
than  the  city;  and  an  owner  of  wires  there- 
after voluntarily  occupying  such  space  is 
not  entitled,  without  due  compensation,  to 
injuriously  trim  such  trees  to  sever  or  pre- 
vent contact  with  wires. 

Same  —  liability  for  trimming  trees. 

5.  Ordinarily  an  owner  of  wires,  volun- 
tarily strung  within  space  already  poten- 
tially occupied  by  trees  gprown  by  the  abut- 
ting lot  owner,  who  injuriously  cuts  back 
sucn  trees  from  contact  with  such  wires. 


Note.  —  Liability  to  abutting  owner  for 
mutilating  trees  in  highu}ay  by  erect- 
ing  poles  or  stringing  wires. 

The  early  cases  dealing  with  the  above 
question  are  treated  in  tne  notes  to  Cart- 
wright  V.  Liberty  Teleph.  Co.  12  L.R.A. 
(N.8.)  1125,  and^Slabaugh  v.  Omaha  Elec- 
tric Light  ft  Power  Co.  30  L.R.A.(N.S.) 
1084,  which  the  present  note  brings  down  to 
date. 

The  easement  of  a  city  in  the  street  does 
not  include  the  right  to  erect  poles  and 
wires  in  such  a  manner  as  to  destroy  shade 
trees,  to  the  damage  of  property  owners, 
and  a  public-service  corporation  is  liable  to 
an  owner  of  property  for  injury  to  trees 
located  in  the  parkway  between  the  side- 
walk and  the  pavement  in  front  of  his 
property,  which  were  practically  destroyed 
by  placing  wires  and  poles  through  their 
tops.  Rienhoff  v.  Springfield  Gas  ft  Elec- 
tric Co.  —  Mo.  — ,  162  S.  W.  761. 

Although  the  mile  circle  upon  which  the 
city  of  Raleigh  is  situated  was  purchased 
by  the  state,  and  the  city,  so  far  as  is 
within  those  limits,  was  divided  into  lots 
and  sold,  reserving  the  title  to  the  streets 
to  the  state,  the  city,  for  the  purpose  of 
its  government  and  management,  can,  in 
its  discretion,  cut  down  or  trim  up  the 
trees  bordering  the  streets,  and  cannot  be 
restrained  unless  in  cases  of  wilfulness  or 
oppression.  Moore  v.  Carolina  Power  ft 
Light  Co.  163  N.  C.  300,  79  S.  E.  597. 

Subject  to  this  right,  the  abutting  owners 
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in  that  circle  have  an  easement  or  property 
in  the  shade  trees  standing  along  the  side- 
walk which  the  law  will  protect.    Ibid. 

And  the  city  cannot  transfer  to  any  in- 
dividual or  a  quasi  public  corporation,  for 
its  convenience  and  profit,  this  superior 
right,  which  it  can  exercise  only  for  the 
public  benefit.     Ibid. 

And  a  quasi  public  corporation,  em- 
powered by  its  charter  to  place  its  poles 
and  wires  along  the  streets  of  the  city  for 
the  purpose  of  carrying  electric  lights, 
cannot  invade  the  properly  right  of  an  abut- 
ting owner  in  a  shade  tree  s&uiding  on  the 
sidewalk  without  compensation.    Ibid. 

Even  if  it  is  necessary  for  such  a  company 
to  run  its  wires  through  the  tree  and  cut  ite 
limbs,  it  can  do  so  only  upon  compensating 
the  abutting  owner.    Ibid. 

And  such  an  owner  is  entitled  to  com- 
pensation for  the  deterioration  of  his  prop- 
erty caused  by  the  cutting  of  trees,  whether 
the  cutting  was  skilfufiy  or  unskilfully 
done.     Ibid. 

In  St.  Paul  Realty  ft  Assets  Co.  v.  Tri- 
State  Teleph.  ft  Teleg.  Go.  122  Minn.  424, 
142  N.  W.  807,  it  was  held  that,  under 
§  2927,  1  Rev.  Laws  1905,  authorizing 
telephone  companies  to  erect  poles  and 
lines  in  roads  and  streets  subject  to  munic- 
ipal police  regulation,  the  license  to  con- 
struct is  not  exclusive  of  the  rights  of 
abutting  owners,  but  tb.e  rights  of  botii 
must  be  so  exercised  as  not  unnecessarily 
to  impinge  upon,  interfere  with,  or  impede 
those  of  the  other. 
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A  trespasser  ah  initio,  and  liable  to  the 
it  ting  lot  owner  for  all  the  consequential 
nages  to  his  lot. 

Knicipal  corporation  ^  power  to  per- 
il it  tree  trimming. 
I.  Only  public  necessity,  as  contradistin- 
Lshed  from  necessity  of  private  owner  of 
es  or  wires,  will  justify  the  city's  com- 
Ision,  and  only  the  latter  will  justify 
h,er  such  owner  in  excluding  the  other 
*Tn  space  first  rightfully  occupied  by 
2h.  otner  by  trees  or  wires  on  the  street. 

(February  3,   1914.) 

^RROR  to  the  District  Court  for  Cleve- 
j  land  County  to  review  a  judgment  in 
aintilT's  favor  in  an  action  brought  to 
join  defendant  from  injuring  or  destroy- 
Q  plaintiff's  trees.  Affirmed. 
The  facts  are  stated  in  the  Commission- 
's opinion. 

Messrs.  B.  F.  Williams  and  Munden  A 
orton,  for  plaintiff  in  error: 
Defendant  is  not  liable  for  damage  done 
r  necessarily' cutting  the  limbs  of  the  trees 
ider  the  law  and  its  franchise. 
Overholser  v.  Oklahoma  Interurban  Trac- 
on  Co.  29  Okla.  571,  119  Pac.  128;  Meyer 
.  Standard  Teleph.  Co.  322  Iowa,  514,  98 
.  W.  :^00;  Nichols  v.  New  York  &  P. 
eleph.  &  Teleg.  Co.  126  App.  Div.  184,  110 
r.  Y.  Supp.  325. 


The  fee  is  in  the  city,  and  the  abutting 
owner  has  no  rights. 

Guthrie  v.  Nix,  6  Okla.  655,  49  Pac.  917; 
Smith  V.  Leavenworth,  15  Kan.  81;  Knick- 
erbocker Ice  Co.  V.  Forty-second  Street  k 
G.  Street  Ferry  R.  Co.  176  N.  Y.  408,  68 
N.  E.  864;  Chicago  v.  Wright,  69  111.  318; 
Denver  k  S.  F.  R.  Co.  v.  Domke,  11  Colo. 
247,  17  Pac.  777;  Shirk  v.  Chicago,  195 
111.  298,  63  N.  E.  193;  Emerson  v.  Babcock, 
66  Iowa,  257,  66  Am.  Rep.  273,  23  N.  W. 
656. 

The  title  to  trees  is  in  the  city,  and  same 
may  be  disposed  of  if  it  suits  the  city. 

Mt.  Carmel  v.  Shaw,  155  111.  37,  27 
L.R.A.  580,  46  Am.  St.  Rep.  311,  39  N.  E. 
584;  Baker  v.  Normal,  81  111.  108;  State, 
Consolidated  Traction  Co.,  Prosecutor,  v. 
East  Orange  Twp.  61  N.  J.  L.  202,  38  Atl. 
803. 

The  mere  fact  that  abutting  owners  are 
permitted  to  plant  trees  does  not  change 
the  rule  that  the  city  has  an  absolute  right 
to  control  trees. 

Baker  v.  Normal,  81  111.  108. 

Mr.  W.  Ij.  Eagleton,  for  defendant  in 
error : 

Defendant  was  a  trespasser  a&  initio  in 
going  upon  the  parking  and  cutting  trees 
of  plaintiff  without  her  consent  and  with- 
out condemnation  proceedings. 

Although  title  to  the  streets  was  and  is 


And  it  was  held  that  duty  devolves  upon 
telephone  company  to  construct,  main- 
ain.  and  operate  its  lines  with  due  regard 
o  the  property  rights  of  those  who  own 
nd  occupy  lands  adjacent  thereto,  and  who 
.Iso  have  interests  in  those  portions  of  the 
oad  or  street  occupied  by  both,  and  that 
he  trimming  of  trees  growing  on  adjacent 
>roperty  and  on  the  boulevard  must,  if 
)ractically  possible,  be  done  in  such  man- 
ler  as  not  to  injure  them.     Ibid. 

And  in  this  case  the  evidence  was  held 
mfficient  to  warrant  a  verdict  for  an  abut- 
ting o^vner  against  a  telephone  company 
Tor  injuries  to  trees  on  the  former's  land 
md  on  the  boulevard  in  front  of  it,  which 
ivere  caused  by  the  swinging  of,  and  elec- 
trical discharges  from,  the  company's  wires. 
Ibid. 

In  Southwestern  Teleg.  k  Teleph.  Co.  v. 
Smithdeal,  103  Tex.  328,  124  S.  W.  627,  it 
was  held  that  a  property  owner  has  a  right 
to  grow  trees  upon  the  sidewalk  in  front 
of  his  property,  and  that,  if  the  damages 
to  the  trees  by  telephone  wires  contribute 
to  a  depreciation  in  the  market  value  of 
his  property,  the  injury  will  be  considered 
in  ascertaining  the  damages. 

On  a  subsequent  appeal  of  this  case  in 
104  Tex.  258,  136  S.  W.  1049,  modifying 
—  Tex.  Civ.  App.  — ,  126  S.  W.  942,  in 
which  a  claim  for  damage  to  trees  was  in- 
cluded, it  was  held  that  where  telephone 
lines  were  erected  in  the  street  before  the 
plaintiff  purchased  his  property,  he  could 
not  recover  damages  to  the  property  which 
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resulted  from  the  presence  of  the  structures 
before  he  became  the  owner,  but  that  he 
was  nevertheless  authorized  to  recover  dam- 
ages resulting  from  subsequent  changes  in 
the  construction  of  the  lines,  or  additions 
which  increased  the  existing  servitude. 

It  was  further  held  that  if  it  is  shown 
by  a  property  owner  that  wires  or  cables 
strung  in  the  street  in  front  of  his  property, 
if  left  in  place,  will  kill  or  destroy  the  trees 
growing  along  the  sidewalk,  he  is  entitled 
to  a  mandatory  injunction  requiring  their 
removal;  but  that  where  it  is  not  made  to 
appear  that  injury  will  result  to  the  trees, 
the  granting  of  such  an  injunction  is  im- 
proper.   Ibid. 

In  Moore  v.  Carolina  Power  k  Light  Co. 
supra,  it  was  held  that  forms  of  action  are 
no  longer  matters  of  supreme  importance, 
and  that  an  ordinary  action  by  an  abut- 
ting owner  for  damages  caused  by  the  cut- 
ting of  trees  in  front  of  his  property  might, 
if  necessary,  be  styled  an  action  to  re- 
cover damages  under  the  right  of  eminent 
domain. 

In  Com.  V.  Miller,  47  Pa.  Super.  Ct. 
193,  an  owner  of  property  on  the  op- 
posite side  of  the  street  from  that  on  which 
it  was  alleged  trees  had  been  cut  by  line- 
men erecting  poles  and  stringing  wires  was 
held  not  an  abutting  property  owner  with- 
in the  meaning  of  an  act  providing  a  penal- 
ty for  cutting  or  injuring  trees  on  public 
highways  without  the  agreement  of  abutting 
property  owners.  J.  T.  W, 
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IB  the  city  of  Norman,  yet  the  propertj 
right  in  the  trees  in  eaid  parking  was  in 
plaintiif. 

Southern  Kansas  R.  Co.  ▼.  Oklahoma 
City,  12  Okla.  82,  69  Pac.  1051;  Lovejqy 
V.  Campbell,  10  S.  D.  231,  02  N.  W.  26; 
Smith  T.  Leavenworth,  15  Kan.  81;  Guth- 
rie T.  Nix,  6  Okla.  555,  49  Pac.  918;  Paola 
▼.  Wents,  79  Kan.  148,  131  Am.  St.  Rep. 
290,  98  Pac.  776;  Remington  v.  Walthall, 
82  Kan.  234,  31  L.R.A.(N.S.)  957,  108 
Pac  112;  Heller  v.  Garden  City,  58  Kan. 
263,  48  Pac.  841;  St.  Louis  ft  S.  F.  R.  Co. 
T.  Love,  29  Okla.  623,  118  Pac.  259;  Daily 
▼.  SUtc,  51  Ohio  St.  348,  24  L.RA.  724,  46 
Am.  St  Rep.  686,  37  X.  E.  710;  Memphis 
Bell  Teleph.  Co.  t.  Hunt,  16  Lea,  456,  57 
Am.  Rep.  237,  1  S.  W.  169;  Bradley  v. 
Southern  New  England  Teleph.  Co.  66 
Conn.  559,  32  L.R.A.  280,  34  Atl.  499; 
Board  of  Trade  Teleg.  Co.  v.  Bamett,  107 
111.  507,  47  Am.  Rep.  463;  Clay  t.  Postal 
Teleg.  Cable  Co.  70  Miss.  406,  11  So.  658; 
McCruden  v.  Rochester  R.  Co.  77  Hun,  609, 
59  y.  Y.  S.  R.  892,  28  K.  Y.  Supp.  1135. 

Plaintiff  is  entitled  to  damages. 

Cooley,  Torts,  318;  Lovejoy  v.  Campbell, 
16  S.  D.  231,  92  N.  W.  26;  PaoU  v.  Wents, 
79  Kan.  148,  131  Am.  St.  Rep.  290,  98 
Pac.  775;  Moore  t.  Carolina  Power  k  Light 
Co.  163  N.  C.  300,  79  S.  £.  596. 

Messrs.  W.  M.  Newell  and  W.  J.  Jack- 
son also  for  defendant  in  error. 

Thncker,  C,  filed  the  following  opinion: 
Plaintiff  in  error  will  be  designated  as 
defendant,  and  defendant  in  error  as  plain- 
tiff, in  accord  with  their  respective  titles  in 
the  trial  court. 

In  August,  1909,  and  at  all  times  since 
about  January,  1903,  defendant,  a  public- 
service  corporation,  owned  and  operated 
electric  current  wires  strung  about  24}  or 
26}  feet  above  the  groimd,  and  almost  im- 
mediately over  the  center  of  the  tops  of 
certain  black  locust  trees,  about  17  or  18 
in  number,  in  a  parking  on  a  street  in  the 
eity  of  Norman;  and  plaintiff,  the  abutting 
lot  owner,  having,  in  about  1896,  set  and 
•inoe  cultivated  these  trees,  had  whatever 
interest  in  them  these  facts  and  the  act  of 
March  2,  1905,  together  impart  to  her;  but 
prior  to  and  without  regard  to  this  act, 
she,  as  abutting  lot  owner  and  grower  of 
the  trees,  notwithstanding  the  fee-simple 
title  to  the  street  was  in  the  city  (Guthrie 
V.  Nix,  5  Okla.  555,  49  Pac.  918;  Black- 
well,  E.  ft  S.  W.  R.  Co.  V.  Gist,  18  Okla. 
616,  90  Pac.  889;  McKay  v.  Enid,  26  Okla. 
276,  30  L.R.A.(N.S.)  1021,  109  Pac.  620, 
and  also  as  a  complement  of  the  rule,  see 
S  610,  SUt  1890,  the  same  being  §  588, 
Rev.  Laws  1910),  which  was  also  the  gen- 
eral owner  of  the  trees  (Mt.  Carmel  v. 
Shaw,  155  111.  37,  27  L.R.A.  580,  46  Am. 
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St.  Rep.  311,  39  N.  E.  584),  had  and  has 
such  equitable  easement  in  and  special 
ownership  of  the  trees  as  to  entitle  her  to 
bring  and  maintain  an  action  for  wrongful 
injury  to  them  resulting  in  consequential 
injury  to  and  depreciation  in  value  of  her 
abutting  lot.  At  the  time  defendant's  wires 
were  strung  (January,  1903),  these  trees 
were  small  and  their  tops  far  from  inter- 
fering; but,  in  August,  1909,  as  a  result  of 
sbout  six  years'  additional  growth,  they 
came  in  contact  with  and  extended  some  7 
or  9  feet  above  the  wires,  and  thus  pre- 
sented a  condition  requiring  severance  and 
precautions  against  recurrence  of  contact, 
unless  it  was  feasible  to  so  insulate  the 
wires  and  so  protect  such  insulation  as  to 
thus  afford  protection  to  the  trees,  wires, 
and  users  of  the  streets  from  injury  result- 
ing from  such  contact,  which  does  not  ap- 
pear. At  that  time  (August,  1009),  de- 
fendant cut  off  the  tops  and  some  of  the 
branches  of  these  trees,  cutting  off  some  10 
or  12  feet  of  the  tops,  and  cutting  the 
branches  back  in  some  instahces  to  where 
they  were  an  inch  or  more  in  diameter. 
The  act  of  cutting  was  without  regard  to 
avoidance  of  exposure  of  cut  ends  of 
branches  to  weather,  and  without  regard  to 
immediate  injury  to  stubs,  the  branches  be- 
ing hacked,  and  in  some  instances  so  as  to 
leave  a  forked  cut;  and,  in  deference  to 
the  verdict  of  the  jury,  at  least,  we  may 
say  that  as  a  result,  these  trees  fell  into  a 
state  of  progressive  deterioration  in  health 
which,  at  the  time  of  the  trial,  had  re- 
sulted in  the  death  of  one  or  two  and,  per- 
haps, presaged  the  death  of  others. 

Plaintiff  brought  this  action  and  recov- 
ered $100  as  her  damages  for  the  conse- 
quential injury  to  and  depreciation  in  value 
of  her  abutting  lot,  and  the  defendant  at- 
tempted to  justify  the  cutting  by  showing, 
but  the  trial  court,  upon  objection  made, 
did  not  permit  it  to  show,  that  on  Janu- 
ary 10,  1903,  by  virtue  of  its  due  aeoeptanee 
at  that  time  of  an  ordinance  enacted  by 
the  city  of  Norman  on  December  2,  1902, 
and  which  had  been  duly  published,  it  sc- 
quired  and  has  since  had  a  franchise  inci- 
dentally purporting  to  authorize  it  to  so 
cut  the  tops  -and  branches  of  trees.  The 
terms  of  this  ordinance  granted  to  the  de- 
fendant a  franchise  for  twenty-one  years, 
"with  full  right,  power,  and  authority  to 
erect,  maintain,  extend  and  operate  a  plant 
of  machinery,  poles,  wires  and  all  oiher 
apparatus  and  appliances  within  the  corpo- 
rate limits  of  the  eity  of  Norman,  for  the 
purpose  of  generating  and  furnishing  to  the 
city  of  Norman  and  its  inhabitants  elec- 
tricity for  light,  heat  and  power,  and  for 
said  purpose  to  enter  upon  and  use  the 
streets,  alleys  and  public  grounds  of  said 
city,  and  place  and  maintain  thereon  such 
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poles,  wires,  apparatns  and  appliances  as  r 
may  be  necessary  and  proper,  and  shall 
have  the  right  to  trim  trees  to  prevent 
branches  from  coming  in  contact  with 
wires  and  to  remove  such  trees  when  neces* 
sary  for  the  proper  placement  and  mainte- 
nance of  same,  subject  to  Ihe  terms  and 
conditions  hereinafter  provided."  Another 
section  of  this  ordinance  provides  ''that 
said  poles  and  wires  shall  be  erected  and 
placed  under  the  direction  of  the  city  care 
and  erect  poles  and  wires  in  places  wherein 
said  grantee  [the  defendant]  shall  deem 
necessary."  The  ordinance  does  not  limit 
defendant  to  such  precise  place  for  poles 
or  wires  as  would  have  prevented  the 
stringing  of  the  wires  higher  or  more  to 
one  side  of  the  trees,  or  elsewhere  than  in 
the  parking,  nor,  perhaps,  would  any  pub- 
lic purpose  which  would  justify  cutting  the 
trees  be  apparent  therefrom  if  such  limita- 
tion had  been  imposed,  and  the  defendant 
strung  its  wires  so  as  to  occupy  a  space 
well  within  that  which  should  at  the  time 
reasonably  have  been  anticipated  as  neces- 
sary for  perfection  in  the  growth  of  plain- 
tiff's trees.  It  appears  that  the  defendant, 
in  stringing  its  wires,  both  voluntarily  and 
unnecessarily  invaded  space  whieh  at  that 
time  must  reasonably  have  been  anticipated 
as  necessary  for  the  perfection  of  the 
growth  of  the  trees,  and  thus  potentially 
occupied  by  their  grower,  the  plaintiff. 
The  court  treated  defendant  as  a  trespasser 
ah  initio  upon  proof  of  the  foregoing  state 
of  facts,  and  instructed  the  jury  in  effect 
that,  if  plaintiff  was  damaged,  she  was  en- 
titled to  recover  as  such  damages  the  dif- 
ference between  the  value  of  her  lot  before 
and  its  value  after  the  cutting. 

It  is  here  contended  by  defendant  that  it 
was  not  a  trespasser  ah  initio,  and  that  the 
true  measure  of  damages,  if  any,  is  the  de- 
preciation in  the  value  of  the  plaintiff's  lot 
by  such  trimming  as  was  not  reasonably 
necessary  to  sever  the  contact  of  trees  and 
wires  and  keep  them  apart,  if  there  was 
any  such  trimming,  or,  in  other  words,  the 
difference  between  the  value  of  the  lot  with 
the  trees  trimmed  so  far  as  reasonably  nec- 
essary and  its  value  with  the  trees  trimmed 
as  they  were,  if  such  trimming  went  be- 
yond what  was  proper  and  necessary. 

The  widely  divergent  views  of  the  courts 
and  authors  of  text-books  upon  the  ques- 
tion of  the  rights  and  duties  of  owners  of 
trees  and  owners  of  wires  upon  the  sam^ 
street,  under  authority  express  or  implied 
from  the  city,  and  of  the  liability  of  the 
latter  owners  for  damages  to  the  former 
for  cutting  back  such  trees,  to  sever  or 
prevent  contact  with  the  wires,  are  well 
illustrated  by  the  following  citations: 
Moore  v.  Carolina  Power  ft  Light  Co.  163 
N.  C.  300,  79  S.  E.  606;  Southwestern 
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Teleg.  ft  Teleph.  Co.  t.  Branham,  —  Tex. 
Civ.  App.  — ,  74  S.  W.  949;  St.  Paul  Realty 
ft  Assets  Co.  V.  Tri-State  Teleph.  ft  Teleg. 
Co.  122  Minn.  424,  142  N.  W.  807;  Slab- 
augh  V.  Omaha  Electric  Light  ft  P.  Co.  87 
Neb.  805,  30  L.R.A.(N.S.)  1084,  128  N.  W. 
505;  Rosenthal  v.  Goldsboro,  149  N.  C.  128, 
20  L.R.A.(N.S.)  809,  62  S.  E.  905,  16  Ann. 
Cas.  639;  Com.  v.  Byard,  200  Mass.  175,  20 
UR.A.(N.S.)  814,  86  N.  E.  285;  SUte  v. 
Graeme,  130  Mo.  App.  138,  108  S.  W.  1131 ; 
Cartwright  v.  Liberty  Teleph.  Co.  205  Mo. 
126,  12  L.R.A.(N.S.)  1125,  103  S.  W.  982, 
12  Ann.  Cas.  249;  Osborne  v.  Auburn 
Teleph.  Co.  Ill  App.  Div.  7b2,  97  N.  Y. 
Supp.  874;  Barber  v.  Hudson  River  Teleph. 
Co.  105  App.  Div.  154,  93  N.  Y.  Supp.  993; 
Nichols  V.  New  York  ft  P.  Teleg.  ft  Teleph. 
Co.  126  App.  Div.  184,  110  N.  Y.  Supp.  325; 
Meyer  v.  Standard  Teleph.  Co.  122  Iowa, 
514,  98  N.  W.  300;  Bronson  v.  Albion  Teleph. 
Co.  67  Neb.  Ill,  60  L.R.A.  426,  93  N.  W. 
201,  2  Ann.  Cas.  639;  Cumberland  Teleph. 
ft  Teleg.  Co.  v.  Cassedy,  78  Miss.  666,  29  So. 
762;  McAntire  v.  Joplin  Teleph.  Co.  75  Mo. 
App.  635;  Wyant  v.  Central  Teleph.  Co. 
123  Mich.  51,  47  L.R.A.  497,  81  Am.  St. 
Rep.  165,  81  N.  W.  928;  Van  Siclen  v. 
Jamaica  Electric  Light  Co.  45  App.  Div. 
1,  61  N.  Y.  Supp.  210;  Southern  Bell 
Teleph.  ft  Teleg.  Co.  v.  Francis,  109  Ala. 
224,  31  L.R.A.  193,  55  Am.  St.  Rep.  930, 
19  So.  1 ;  Bradley  v.  Southern  New  England 
Teleph.  Co.  66  Conn.  559,  32  L.R.A.  280,  34 
Atl.  499;  Southern  Bell  Teleph.  ^  Teleg. 
Co.  V.  Constantine,  9  C.  C.  A.  359,  23  U.  S. 
App.  56,  61  Fed.  61;  Tissot  v.  Great  South- 
em  Teleg.  ft  Teleph.  Co.  39  La.  Ann.  996,  4 
Am.  St.  Rep.  248,  3  So.  261 ;  Memphis  Bell 
Teleph.  Co.  v.  Hunt,  16  Lea,  456,  57  Am. 
Rep.  237,  1  S.  W.  169;  Stephens  ft  C. 
Transp.  Co.  v.  Western  Union  Teleg.  Co.  8 
Ben.  502,  Fed.  Cas.  No.  13,371;  Board  of 
Trade  Teleg.  Co.  v.  Barnett,  107  III.  507, 
47  Am.  Rep.  453.  Also  see:  Jones,  Teleg. 
ft  Teleph.  Cos.  §  128;  37  Cyc.  1642,  1643; 
and  28  Am.  ft  Eng.  Enc.  Law,  2d  ed.  540; 
Croswell,  Electricity,  %  209;  McQuillin, 
Mun.  Corp.  §  1652,  p.  3473;  Id.  §  1326; 
Jaggard,  Torts,  p.  143;  Elliott,  Roads  ft 
Streets,  §  806. 
Our  own  conclusions  are  as  follows: 
First.  Subject  to  the  requirement  that  it 
must  act  in  good  faith,  and  not  abuse  its 
exercise  of  power,  a  city  has  the  power  of 
control  over  Its  streets,  including  the  park- 
ings and  ail  spaces  occupied  by  both  the 
trees  and  wires  thereon;  and  this  power  is 
paramount  to  any  right  that  either  the 
grower  of  trees  or  the  owner  of  wires  may 
acquire  thereon.  Sections  686-591,  Stat. 
1890,  found  with  some  amendments  in 
S§  572-575,  Rev.  Laws  1910:  28  Cyc.  851, 
947,  953;  McQuillin,  Mun.  Corp.  §  1327; 
Robinson  v.   Spokane,   66   Wash.  527,    120 
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Pac.  101,  Ann.  Cu.  191SG,  1012;  Rosenthal 
▼.  Goldsboro,  149  N.  C.  128,  20  L.R^. 
(N.8.)  800,  62  S.  E.  005,  16  Ann.  Gas.  630; 
FroBtburg  ▼.  Wineland,  98  Md.  239,  64 
L.R.A.  627,  103  Am.  St.  Rep.  399,  56  Atl. 
811,  1  Ann.  Gas.  783;  Wright  v.  Austin, 
143  Cal.  236,  65  L.RJl.  949,  101  Am.  St. 
Rep.  97,  76  Pac.  1023. 

Second.  An  abutting  lot  owner,  even 
though  the  fee  of  the  street  and  general 
ownership  of  the  trees  be  in  the  city,  has, 
without  the  aid  of  statute,  an  equitable 
easement,  and  therefore  a  special  owner- 
ship, in  the  trees  which  will  enable  him  to 
maintain  an  action  for  wrongful  injury 
thereto  which  depreciates  the  value  of  his 
lot.  McQuillin,  Mun.  Corp.  §  1326;  Dona- 
hue V.  Keystone  Gas  Co.  181  N.  Y.  313,  70 
L.R.A.  761,  106  Am.  St.  Rep.  549,  73  N.  B. 
1108,  18  Am.  Neg.  Rep.  203;  Adams  v. 
Syracuse  Lighting  Co.   137  App.  Div.  449, 

121  N.  y.  Supp.  762. 

Third.  As  sUted  in  St.  Paul  Realty  ft 
Assets  Co.  V.  Tri-SUte  Teleph.  ft  Teleg.  Co. 

122  Minn.  424,  142  N.  W.  807,  decided  July 
11,  1013,  by  the  supreme  court  of  Minne- 
sota: "Both  the  company  and  the  land- 
owner may  be  in  lawful  occupancy  of  the 
street.  The  abstract  right  of  neither  can 
be  said  to  be  superior,  and  each  must  be 
regardful  of  the  rule  that  property  rights 
must  be  so  exercised  as  not  unnecessarily 
to  impinge  upon,  interfere  with,  or  impede 
those  of  another." 

In  such  case,  mutual  and  reasonable  ac- 
commodation is  due  from  each  to  the  other ; 
and  slight  injury  to  trees  by  necessary  and 
reasonable  trimming  cannot  be  made  the 
predicate  of  an  action  where  the  wires  are 
rightfully  in  position  and  their  owner  has 
not  voluntarily,  or  to  any  considerable  ex- 
tent, invaded  space  first  actually  or  poten- 
tially occupied  by  the  special  owner  of 
trees  growing  on  the  street  when  the  wires 
were  strung. 

Fourth.  Ordinarily  such  special  owner  of 
trees  may  neither  be  excluded  from  the 
occupancy  of  such  space  as  her  trees  actu- 
ally occupy,  or  such  additional  space  as 
should  be  reasonably  anticipated  as  neces- 
sary for  their  perfection  in  growth  as  is 
thus  potentially  occupied  by  them  to  make 
room  for  the  exclusive  occupancy  of  such 
space,  or  any  part  thereof,  by  the  owner  of 
wires,  other  than  the  city  itself;  and  if 
such  owner  of  wires  within  such  space  cuts 
back  the  trees  to  sever  or  prevent  their 
contact  with  the  wires,  and  thus  injures 
the  trees  and  depreciates  the  value  of  the 
abutting  lot  of  such  special  owner,  the  lat- 
ter is  entitled  to  and  may  recover  damages 
therefor. 

Fifth.  Only  where  public  necessity,  as 
contradistinguished  from  any  necessity  of 
either  the  private  owner  of  the  trees  or  the 
61  L.R.A.(N.S.) 


private  owner  of  the  wires,  justifies  aacfa 
an  act,  may  the  city  authorize  either  auch 
private  owner  to  invade  and  exclude  the 
other  from  space  first  rightfully  and  actu- 
ally or  potentially  occupied  by  the  other, 
and  so  inflict  any  substantial  injury  or 
damage  upon  such  other,  without  due  com- 
pensation. 

Sixth.  A  necessity  for  trimming  trees  re- 
sulting from  the  voluntary  stringing  of 
wires  by  defendant  within  the  space  whidi 
it  must,  at  the  time,  have  anticipated  would 
be  and  which  was  required  for  the  perfec- 
tion of  the  growth  of  the  trees,  is  a  neoesr 
sity  for  which  defendant  is  blamable,  and 
cannot  be  urged  as  justification  of  any  sub- 
stantial injury  to  the  trees. 

The  burden  of  proof  was,  of  course,  upon 
plaintiff  to  make  at  least  a  prima  facie 
case  of  liability  against  defendant;  but  it 
appears  from  the  foregoing  statement  of 
facts  that  she  has  done  this,  and  the  said 
ordinance  of  the  city  purporting  to  author- 
ise defendant  to  trim  trees  would  not  jus 
tify  the  trimming,  nor  constitute  a  defense 
against  the  recovery  of  the  actual  damages 
given. 

Tested  by  the  foregoing  observations,  it 
does  not  appear  that  there  is  any  reversible 
error  in  the  trial  of  this  case  in  the  court 
below;  and  the  judgment  of  that  court 
should  be  affirmed. 

A  petition  for  rehearing  having  been 
filed,  the  following  response  was  handed 
down  on  April  4,  1914: 

We  havA  examined  the  several  proposi- 
tions urged  in  petition  for  rehearing 
without  discovering  any  sufficient  reason 
for  change  in  the  conclusions  heretofore 
reached. 

In  respect  to  the  principal  question  in 
the  case,  it  is  but  a  reiteration  of  the  view 
heretofore  expressed,  with  only  slight 
change  in  form,  to  say  that  a  right  to 
occupy  a  street  for  the  purpose  of  putting 
in  position  and  maintaining  posts  and  elec- 
tric current  wires  does  not  include  the 
right  to  occupy  each  and  every  portion  of 
such  street,  and  the  defendant  violated  the 
rule  of  "mutual  accommodation"  announced 
in  the  opinion  heretofore  handed  down  in 
this  case.  If  the  city  of  Norman  had  lim- 
ited defendant's  right  to  that  particular 
space  and  portion  of  the  street  which  was 
necessary  for  the  perfection  of  the  growth 
of  plaintififs  trees,  the  question  as  to 
whether  the  city  had  acted  in  bad  faith  and 
had  abused  its  exercise  of  power  would  still 
remain  for  determination  before  this  case 
could  be  reversed;  but  there  was  no  com- 
pulsion by  the  city  in  this  regard,  and  there 
was  no  necessity  for  trimming  these  trees 
unless  made  by  the  voluntary  and  wrong- 
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fol  aei  of  the  defendant  in  setting  its  posts 
and  stringing  its  wires  where  it  did. 

In  our  opinion  the  petition  for  rehearing 
should  be  denied,  and  there  should  be  ad- 
lierenoe  to  the  original  opinion. 

Per  Curiam: 

Adopted  in  whole. 


OKIiAHOMA    CRIMINAIi    COURT    OF 

APPKAIiS. 

EX  PARTE  GEORGE  E.  WINTERS. 

(—  OkU.  Grim.  Rep.  — ,  140  Pac.  164.) 

Bribery  *  one  holding  himself  out  an 
offlcer. 

1.  A  person  who  holds  himself  out  as  an 
officer  under  color  of  authority,  and  who 
solicits  and  accepts  a  bribe,  has  no  right  to 
defend  and  be  discharged  on  the  ground 
that,  as  a  matter  of  law,  he  had  no  right 
to  act  as  such  officer. 

Same  *  denial  of  office. 

2.  One  cannot  hold  himself  out  as  an  of- 
fleer  of  the  law  and  prostitute  the  public 
trusts  and  debauch  the  public  conscience  by 

Headnotes  by  Arustbong,  P.  J. 


soliciting  and  accepting  bribes,  and  be  ex- 
onerated by  the  courts  of  this  state,  on  the 
ground  that  he  had  no  legal  ri^t  to  act 
in  the  capacity  he  assumed.  If  he  is  officer 
enough  to  solicit  and  accept  a  bribe,  he  is 
also  officer  enough  to  be  sent  to  the  peni- 
tentiary for  his  conduct. 

(April  27,  1914.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
custody  to  which  he  had  been  committed 
for  committing  the  offense  of  bribery. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hargls  A  Conwell,  for  petition- 
er: 

Petitioner  is  entitled  to  a  discharge. 

Re  Patswald,  5  Okla.  789,  60  Pac.  139; 
Ex  parte  Show,  4  Okla.  Crim.  Rep.  416,  113 
Pac.  1062;  Ex  parte  McClure,  6  Okla. 
Crim.  Rep.  241,  118  Pac.  691. 

Messrs.  Charles  West  and  C.  J.  Daven- 
port, for  the  State: 

A  person  holding  himself  out  as  an  offi- 
cer, under  color  of  authority,  cannot  solicit 
bribes  and  endeavor  to  corrupt  other  per- 
sons, and,  when  prosecuted,  defend  on  the 
ground  that  he  had  no  right  to  act  as  such 
officer. 


Note, '^  Bribery  aa  affected  by  lack  of, 
or  defect  in,  title  to  office. 

As  to  the  jurisdiction  or  authority  of  of- 
flcer to  act  in  the  matter  as  element  of 
bribery,  see  note  to  People  v.  Jackson,  15 
L.R.A.(N.8.)    1173. 

The  funeral  rule  seems  to  be  that  offer- 
1DR>  givingy  soliciting,  or  accepting  a 
bribe  constitutes  briberv  where  the  one 
soliciting  or  accepting  the  bribe,  although 
not  an  officer  de  Jwe,  was  acting  under 
color  of  title  to  an  office  embraced  in 
the  pertinent  statute,  but  that  where 
there  is  no  color  of  office  there  is  no 
bribery.  Some  of  the  reported  cases, 
however,  are,  on  the  face  at  least,  seeming- 
ly conflicting,  but  in  the  main  are  recon- 
cilable when  one  considers  the  fact  that 
the  cases  are  often  governed  bv  variant 
statutes,  and  keeps  m  mind  the  above- 
noted  distinction  between  cases  where  the 
one  bribed  is  an  officer  de  facto,  and  those 
cases  where  he  is  not  an  officer  de  jure  and 
is  acting  without  color  of  title  or  authority. 

Ex  PARTE  WiNTEBS  Is  illustrative  of  those 
cases  wherein  it  is  held  that  one  who  holds 
himself  out  as  an  officer,  and  as  such  so- 
licits or  accepts  a  bribe,  cannot  defeat  the 
charge  by  saying  that  as  a  matter  of  law 
he  had  no  right  to  act  as  such  officer. 

So,  in  Diggs  v.  State,  49  Ala.  311,  the 
court,  in  holding  that  a  de  facto  county 
solicitor  was  indictable  for  bribery  notwtth- 
standing  his  appointment  was  defeasible 
and  invalid,  saia:  "It  is  difficult  for  us  to 
conceive  of  a  more  evil  and  dangerous  prop- 
osition than  that  one  who  intrudes  into  or 
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usurps  a  public  office,  assumes  its  duties, 
and  exercises  its  powers,  can  commit  official 
crimes  and  shield  himself  from  punishment 
by  alleging  that  his  crimes  were  only  ad- 
ditions to  his  intrusion  or  usurpation.  Ad- 
missions, on  which  another  is  induced  to 
act,  become  conclusive  on  the  party  mak- 
ing them;  and  it  is  immaterial  whether 
they  were  made  innocently  or  fraudulently. 
.  .  .  If  this  be  true,  what  satisfactory 
reason  can  be  given  for  not  applying  the 
same  principle  to  one  who  deliberately  as- 
sumes and  exercises  the  duties  and  powers 
of  a  public  office?  He  holds  himself  out  to 
the  world  as  an  officer;  he  becomes  entitled 
to  protection  as  such;  he  can  exercise  the 
duties,  and  take  the  emoluments,  until  he 
is  ousted;  and  he  must  be  amenable  as  if 
he  was  the  rightful  officer." 

And  in  Com.  v.  Wotton,  201  Mass.  81,  87 
N.  E.  202,  it  was  held  that  one  who  was 
only  de  facto  a  member  of  the  Lowell  Water 
Board  was  subject  to  prosecution  for  solicit- 
ing a  bribe  under  Massachusetts  Rev.  Laws, 
chap.  210,  §  7,  which  relates  to  the  solicit- 
ing and  accepting  of  bribes,  it  being  said 
that  "no  reason  can  be  urged  for  punishing 
the  acceptance  of  a  bribe  by  an  officer  de 
jure  which  does  not  apply  with  equal  force 
when  a  bribe  is  accepted  by  an  officer  de 
facto.'' 

And  in  People  v.  McCann,  247  111.  130, 
93  N.  E.  100,  20  Ann.  Cas.  496,  it  was  held 
that  a  de  facto  police  officer  who  becnmc 
such  by  assuming  and  discharging  the  duties 
of  such  an  officer  could  not  excuse  the  ac- 
ceptance of  a  bribe  upon  the  ground  that 
he  had  not  been  legally  appointed  to  the  of- 
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EUingtoB  ▼.  State,  7  OkU.  Crim.  Rep. 
202,  123  Pae.  186;  SUte  t.  DuBcan,  153 
Ind.  820,  64  N.  E.  1066;  SUte  ▼.  Gardner, 
64  Ohio  St  24,  31  L.R.A.  660,  42  K.  E. 
909;  Digga  v.  State,  49  Ala.  311;  Florez 
▼.  State,  11  Tex.  App.  102. 

Armstrong,  P.  J.,  delivered  the  opinion 
of  the  court: 

This  it  an  original  action  begun  in  this 
court  by  George  £.  Winters  for  the  writ 
of  habeas  corpus.  The  petition  alleges  that 
an  information  has  been  filed  in  the  dis- 
trict cdurt  of  Osage  county  by  the  county 
attorney  of  said  county,  charging  petitioner 


with  bribery.     The  information  Ib  •■  fol- 
lows: 


Comes  now  C.  E.  Templeton,  the  duly 
qualified  and  acting  county  attorney,  in 
and  for  the  county  of  Osage,  state  of  Okla- 
homa, and  in  the  name  and  by  the  author- 
ity of  the  state  of  Oklahoma,  informa  the 
court  that  on  or  about  the  14th  day  of 
September,  1911,  in  the  said  county  of 
Osage,  state  of  Oklahoma,  the  said  defend- 
ant, George  £.  Winters,  then  and  there 
being  a  duly  and  regularly  appointed  and 
acting  deputy  special  state  enforcement 
officer  of  the  state  of  Oklahoma,  did  then 


flee,  there  being  a  de  jure  office,  and  merely 
the  manner  of  his  appointment  being  in- 
Talid.  ' 

So,  in  State  t.  Duncan,  163  Ind.  318,  64 
N.  E.  1067,  which  is  discussed  and  quoted 
in  Ex  PABTB  Winters,  it  was  held  tnat  a 
de  facto  gravel  road  engineer  could  not  de- 
fend a  charge  of  bribery  by  proof  that  he 
was  not  an  officer  de  jure. 

And  in  State  v.  Ray,  163  Ind.  334,  64 
K.  E.  1067.  which  was  a  prosecution  for 
conspiracy  to  bribe  the  defendant  in  State 
▼.  Duncan,  supra,  it  was  held,  following  the 
principle  announced  in  that  case,  that  the 
fact  that  Duncan  was  not  an  officer  de  jure 
did  not  afford  a  defense  to  the  charge  of 
conspiracy  to  bribe  him. 

And  in  State  v.  Gardner,  54  Ohio  St.  24, 
31  L.R.A.  600,  42  K.  £.  900,  referred  to  in 
Ex  PARTS  Winters.  Spear,  J.,  in  concurring 
in  the  majority  holding  that  one  charged 
with  offering  a  bribe  to  a  city  commis- 
sioner could  not  defend  on  the  ground  that 
the  statute  under  which  such  commissioner 
held  office  was  unconstitutional,  in  answer 
to  the  contention  "that  the  title  of  the  of- 
fice is  an  essential  ingredient  of  the  crime, 
and  that  an  unconstitutional  act  cannot 
create  a  material  element  of  a  crime," 
among  other  things,  said:  "How  is  the 
corruption,  the  guilt  of  one  who  attempts 
to  pollute  the  fountains  of  justice  by  brib- 
ing its  acting  officers,  and  thus  cheat  his 
neighbors  and  the  community,  any  the  less 
substantial,  or  the  state's  case  against  him 
any  the  loss  meritorious,  because  it  may 
turn  out  that  the  officer's  title  would  not 
stand  the  test  of  a  quo  warranto?  .  .  . 
If  the  acting  commissioner  be  good  enough 
officer  to  be  bribed  ou^t  he  not  to  be  held 
good  enough  officer  to  answer  the  designa- 
tion of  the  statute  in  order  to  punish  the 
briber?  It  is  insisted  that  to  convict  the  de- 
fendant in  this  case  would  override  the 
maxim  that  an  element  of  a  crime  cannot 
be  supplied  by  estoppel.  Let  us  see.  Could 
the  commissioner,  had  he  accepted  the  bribe, 
be  heard  to  say  he  was  not  an  officer? 
Surely  not.  Wherein  lies  the  difference? 
Why  should  there  be  a  difference?  Why 
ahould  the  venal  scoundrel  who,  dealing 
with  the  other  as  an  officer,  invents  the 
wickedness  and  tempts  him,  be  let  off  by  a 
mere  technicality?  The  statute  which  pre- 1 
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scribes  punishment  for  accepting  a  bribe 
also  prescribes  punishment  for  giving  it. 
What  a  travesty  on  justice  would  be  pre- 
sented by  the  judgment  of  a  oourt,  acting  on 
•the  same  facts,  and  applying  the  same 
criminal  statute,  which  says  to  the  tempted 
officer,  you  will  go  to  the  penitentiajry,  and 
to  the  wily  fowler  who  spread  the  net,  and 
gather  in  his  grasp  the  ill-gotten  gain,  you 
may  go  free." 

So,  in  Florez  v.  State,  11  Tex.  App.  102, 
it  was  held  sufficient  for  the  state  to  prove, 
under  an  indictment  for  offering  to  bribe 
a  "deputy  sheriff,"  that  such  officer  was  a 
deputy  sheriff  de  facto,  he  having  as  a  mat- 
ter of  fact  not  qualified  as  directed  by  stat- 
ute.    The  court,   after   saying  that   if  the 
party  is  an  officer  de  facto,  that  is,  actin<! 
notoriously  in  that  capacity,  and  is  bribed 
or  offered  a  bribe,  those  wfio  bribe  or  offer 
to  bribe  him  are  liable  to  prosecution,  and 
they  cannot  defend  upon  the  ground  that  he 
is  not  an  officer  de  jure,  continued  as  fol- 
lows:    "To  hold  that  deputy  sheriffs,  con- 
stables, and  jailors,  who  have  the  custody 
of  prisoners  charged  in  a  great  many  cases 
with  capital  felonies,  can  be  bribed  to  dis- 
charge the  felons,  and  when   those  guilty 
of  the  bribing  are  sought  to  be  brought  ia 
justice  and  punishment,  tiiat  they  can  plead 
that  the  custodians  of  prisoners  wore  not 
in  every  particular  legally  appointed,  would 
be  a  terrible  doctrine  indeed.     Moral  ob- 
liquity obtains  in  the  one  case  as  well  as 
the   other.     The   injury   to   public   justice 
being  the  same,  the  defense,  if  one  at  all, 
is    strictly    technical,    without   foundation, 
as  we   thinlc,   in   principle,    and   evidently 
against  justice." 

But,  as  above  stated,  it  has  been  held 
that  a  charge  of  bribery  cannot  be  sustained 
where  the  one  soliciting  or  accepting  a  bribe 
is  neither  holding  an  office  embraced  within 
the  bribery  statutes  nor  acting  under  color 
of  tit  I J  to  such  an  office. 

Thus,  in  Messer  v.  State,  87  Tez.  Crim. 
Rep.  G36,  40  S.  W.  488,  it  was  held  that 
an  allegation  that  defendant  offered  a  bribe 
to  "a  deputy  constable,  ...  a  pesce  • 
officer,  and  a  guard  of  the  defendant,"  to 
let  him  escape,  was  not  sustained  by  proof 
that  the  offer  was  made  to  a  private  citizen 
in  whose  custody  the  defendant  had  been 
temporarily  put  after  his  arrest,  the  ground 
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and  there  wrongfully,  unlawfully,  and  felo- 
niously accept  and  receive  the  sum  of  $15, 
good  and  lawful  money  of  the  United  States 
for  himself,  for  and  in  consideration  of  an 
agreement  and  understanding  with  one  W. 
T.  Crabtree,  that  he,  the  said  W.  T.  Crab- 
tree,  should  be  permitted  to  violate  the 
provisions  of  the  prohibitory  liquor  laws 
of  the  state  of  Oklahoma,  in  this,  to  wit: 
To  sell,  barter,  give  away,  and  otherwise 
furnish  intoxicating  liquors  at  Avant,  in 
said  county  and  state,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity 
of  the  state  of  Oklahoma. 


The  assistant  attorney  general  filed  a  de- 
murrer to  the  petition. 

In  our  judgment  the  pleadings  raise  oiUy 
one  question  which  is  entitled  to  our  con- 
sideration in  this  proceeding;  that  is,  Does 
a  person  who  holds  himself  out  as  an  offi- 
cer under  color  of  authority,  and  who  so- 
licits and  accepts  a  bribe,  and  endeavors 
to  and  does  corrupt  other  persons,  have  a 
right  to  defend  and  be  discharged  upon  the 
contention  that,  as  a  matter  of  law^  he  had 
no  right  to  act  as  such  officer,  therefore 
the  accepting  of  a  bribe  was  not  a  viola- 
tion of  the  statute?  It  is  not  necessary 
for  us  to  determine  in  this  proceeding  the 


of  the  decision  being  that  such  custodian 
was  not  a  poace  officer  within  the  meaning 
of  the  statutes  prohibiting  the  offering  of 
bribes  to  certain  enumerated  officers,  but 
was  simply  a  private  citizen  placed  in 
charge  of  a  prisoner  without  any  authority 
of  law. 

And  in  Naill  v.  State,  59  Tex.  Crim.  Rep. 
484,  129  S.  W.  630,  Ann.  Cas.  1912 A,  1268, 
an  indictment  charging  an  offer  to  bribe 
an  "acting  assistant  city  attorney"  was 
held  fatallv  defective  where  the  charter  of 
the  citv  showed  that  there  was  no  such  of- 
ficer  in  existence,  and  the  statute  provided 
punishment  for  bribery  or  offering  to  bribe 
"any  executive,  legislative,  or  judicial  of- 
ficer," etc.  It  was  further  held  in  this  case 
that  a  "deputy"  city  attorney  was  not  an 
"assistant  city  attorney,"  and  that  the  per- 
son to  whom  the  bribe  was  offered,  although 
acting  as  a  deputy,  was  neither  an  official 
de  jure  nor  de  facto. 

In  Thonipon  v.  United  States,  37  App. 
D.  C.  461,  it  was  held  that  giving  or  offer- 
ing to  give  a  bribe  to  a  person  who  had 
assumed  the  duty  of  inspecting  paper  for 
postal  cards,  but  who  as  a  matter  of  fact 
had  no  such  authority,  although  he  was 
postal-card  agent,  did  not  constitute  bribery 
within  the  meaning  of  District  of  Colum- 
bia Code,  §  861,  31  Stat,  at  L.  1330,  chap. 
854,  which  provides  for  the  punishment  of 
any  person  who  gives  or  offers  to  give  money 
"to  any  person  acting  in  any"  official  func- 
tion," since  the  giving  or  offering  was  not 
to  someone  who  was  charged  by  law  with 
acts  official  in  character,  and  within  his 
legal  duty.  The  court  said:  "Under  the 
government's  contention,  if  a  person  not 
connected  with  the  government  service  in 
any  way  had  assumed  to  inspect  such  paper 
or  any  consignment  thereof,  and  the  de- 
fendant, under  the  mistaken  belief  that 
such  person  really  was  a  government  agent 
or  employee,  had  offered  him  a  bribe,  the 
offense  of  bribery  would  have  been  complete. 
Such  cannot  be  the  law.  Before  there  can 
be  an  official  function,  there  must  be  some 
duty,  some  responsibility." 

In  Re  Yee  Gee.  83  Fed.  145.  it  was  held 
fn  construing  U.  S.  Rev.  Stat.  §  5451,  U.  S. 
Comp.  Stat.  1901,  p.  3680,  which  makes  it 
an  offense  to  offer,  etc.,  any  money  to  "any 
officer  of  the  United  States,  or  to  any  person 
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acting  for  or  on  behalf  of  the  United  States 
in  any  official  function  under  or  by  author- 
ity of  any  department  or  office  of  the  govern- 
ment, with  intent  to  influence  his  decision 
or  action  on  any  question,  matter,  cause,  or 
proceeding  which  may  at  any  time  be  pend- 
ing, or  w^ich  may  be  brought  before  him 
in  his  official  capacity,  ...  or  with 
intent  to  influence  him  to  commit,  or  aid  in 
committing,  or  to  collude  in  or  allow  any 
fraud,  or  make  opportunity  for  the  com- 
mission of  any  fraud  on  the  United  States, 
or  to  induce  him  to  aid,  do,  omit  to  do, 
any  act  in  violation  of  his  official  duty," — 
that  one  who  offered  a  bribe  to  another 
who  was  an  ofllcial  interpreter,  to  secure  a 
particular  translation  of  certain  Chines^ 
letters  which  were  to  be  used  in  a  certain 
contemplated  criminal  proceeding,  had  not 
eommitted  an  offense  under  the  statute, 
where  such  interpreter  had  not  at  the  time 
of  the  offer  been  officially  appointed  to  serve 
as  an  interpreter  at  this  particular  con- 
templated criminal  proceeding;  the  court 
saying  that  "an  offer  made  to  a  person  in 
contemplation  of  a  mere  probability  that 
he  may  be  called  to  perform  official  func- 
tions, and  intended  to  influence  his  con- 
duct in  performance  of  such  functions  if 
he  shall  be  so  called,  does  not  violate  this 
statute." 

And  in  United  States  v.  Dietrich,  126 
Fed.  676,  it  was  held  not  to  be  an  offense 
under  U.  S.  Rev.  Stat.  §  1781,  U.  S.  Comp. 
Stat.  1001,  p.  1212,  making  it  a  criminal 
offense  for  any  "member  of  Congress,  or 
any  officer  or  agent  of  the  government,"  to 
receive  or  agree  to  receive  a  bribe  for  pro- 
curing or  aiding  to  procure  any  office  or 
place  for  another  from  the  government,  for 
a  Senator  elect  who  has  not  yet  been  seated 
to  receive  a  bribe  for  procuring  and  aiding 
to  procure  for  the  giver  an  appointment  as 
a  postmaster. 

And  see  State  v.  Graham,  96  Mo.  120,  8  S. 
W.  911,  wherein  it  was  held  that  a  court 
erred  in  refusing  to  charge  a  jury  impaneled 
to  try  one  for  offering  a  bribe  to  the  mayor 
of  a  city  to  appoint  defendant  to  an  office, 
that  in  order  to  convict  defendant  it  de- 
volved upon  the  state  to  prove  that  the  said 
mayor  "was  an  oflicer  of  the  city  of  S.  and 
authorized  to  make"  the  appointment  in 
question.  O.  J.  C. 
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right  and  power  of  the  state  enforcement 
officer,  as  that  office  existed  at  the  time  of 
tlie  filing  of  this  petition,  and  at  the  time 
ho  is  alleged  to  have  appointed  the  peti- 
tioner as  a  deputy  enforcement  olTicer,  to 
lawfully  make  such  appointment,  nor  is  it 
necessary  in  our  judgment  to  determine 
that  persons  so  appointed  were  entitled  to 
act  as  oflicers.  It  has  been  the  policy  of 
this  court  since  its  organization  to  assume 
every  reasonable  position  possible,  tenable 
with  the  view  of  aiding  the  enforcement  of 
the  law  and  the  maintenance  of  good  gov- 
ernment in  Oklahoma.  As  said  by  this 
court  in  Kllington  v.  State,  7  Okla.  Grim. 
Uep.  252,  123  Pac.  1 80,  which  was  an  em- 
benlement  case  wherein  a  guardian  was 
prosecuted  for  embezzling  moneys  of  his 
ward,  and  who  attempted  to  defend  on  the 
ground  that  the  money  embezzled  by  him 
did  not  legally  belong  to  his  ward,  there- 
fore it  was  no  crime  for  him  to  embezzle 
it,  that,  '*if  he  was  agent  enough  to  collect 
this  money,  he  was  a<;i'nt  enough  to  be 
punished  for  its  embezzlement."  The  same 
might  be  said  of  the  petitioner;  if  he  was 
ofileer  enough  to  solicit  and  accept  a  bribe, 
he  was  also  officer  enough  to  be  sent  to  the 
penitentiary  for  so  doing.  Corruption  and 
debauchery  are  not  tolerated  in  civilized 
eomniunities.  It  makes  no  difference  for 
the  purpose  of  this  prosecution  whether  the 
state  enforcement  oflicer  had  the  right  and 
power  to  appoint  deputies,  as  a  matter  of 
law,  or  not;  if  he  did  make  such  appoint- 
ments, and  such  appointees  assumed  to  act 
and  hold  themselves  out  as  oflicers  of  the 
law,  thoy  were  amenable  to  the  criminal 
statutes  of  this  state  for  soliciting  and  ac- 
cepting bribes,  and  the  good  of  society  de- 
mands tliat  any  such  persons  so  accepting 
bribes  be  punished.  In  this  position  we 
are  not  wholly  without  support  by  the  au- 
thoritirs. 

In  State  v.  Duncan,  153  Ind.  320,  54  N. 
E.  1067,  the  supreme  court  of  Indiana,  in 
considering  a  similar  question,  said:  ''Brib- 
ery is  an  offense  against  public  justice. 
The  essence  of  it  is  the  prostitution  of  a 
public  trust,  the  betrayal  of  public  inter- 
ests, the  debauchment  of  the  public  con- 
science. If  one  admits  the  doing  of  the 
things  that  produce  these  results,  shall  he 
escape  by  saying  that  he  had  no  right  to 
act  at  all?  It  would  seem  passing  strange 
if  the  consequences  of  one  breach  of  law 
might  be  evaded  by  showing  another."  In 
the  Indiana  case  the  .vccused  was  a  gravel 
road  engineer,  and  was  prosecuted  for  ac- 
cepting a  bribe.  His  defense  was  based  on 
the  contention  that  there  was  no  valid  law 
authorizing  his  appointment.  The  supreme 
court  of  Indiana  says  that  he  could  not 
thus  prostitute  the  public  trust  and  de- 
bauch the  public  conscienpe.  and  urges  that, 
51  L.R.A.(K.S.) 


although  he  accepted  the  bribe,  he  had  no 
authority  to  act  as  an  officer.  The  peti- 
tioner was  appointed  as  an  oflicer;  he  as- 
sumed to  act  and  exercise  the  duties  of  an 
officer ;  he  will  not  now  be  permitted  to  sa> 
he  had  no  authority  in  the  premises. 

The  supreme  court  of  Ohio,  in  State  v. 
Gardner,  54  Ohio  St.  24,  31  L.R.A.  660,  42 
N.  K.  999,  promulgated  a  similar  doctrine. 
In  the  Ohio  case  Gardner  was  prosecuted 
for  offering  a  bribe  to  one  purported  t^ 
hold  an  office.  His  defense  was  that  sucii 
office  did  not  legally  exist.  The  court  held 
that  he  could  not  maintain  any  such  de- 
fense. 

In  Price  v.  State,  —  Okla.  Crim.  Rep. 
— ,  137  Pac.  736,  we  had  under  considera- 
tion a  question  involving  the  principle  now 
under  discussion.  In  that  case  Price  was 
prosecuted  for  embezzling  money  as  an  at- 
torney. He  had  moved  from  another  state 
to  Oklahoma,  but  had  not  been  legally  ad- 
mitted to  the  bar  in  Oklahoma.  His  de- 
fense was  based  on  the  contention  that,  not 
having  been  legally  admitted  to  the  bar,  he 
could  not  be  charged  with  embezzlement  as 
a  lawyer.  In  determining  that  question, 
we  said:  "Where  a  lawyer  from  another 
state  moves  into  Oklahoma,  and,  without 
securing  admission  to  the  bar  of  this  state, 
holds  himself  out  to  the  public  as  a  lawyer, 
accepts  business  as  such,  and  embezzles 
money  collected  by  him  as  a  lawyer,  he 
cannot  escape  punishment  upon  the  ground 
that  he  was  never  legally  admitted  to  the 
bar  of  Oklahoma.'*  See  also  Florez  t. 
State,  11  Tex.  App.  102. 

We  are  of  opinion  that  the  demurrer 
should  be  sustained,  and  the  petition  dis- 
missed; and  it  is  so  ordered. 

Doyle  and  Furman,  JJ.,  concur. 
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(Department  No.    1.) 

MESKILL    &    COLUMBIA    RFVIER    RAIL- 
WAY  COMPANY,  Respt., 

V. 

F.  W.  LUEDINGHAUS  et  aL,  Appts, 
(78  W^ash.  366,  139  Pac.  52.) 

Damaiccs  —  eminent   domain  —   route 

for  logging  railroad. 

The  damages  to  be  awarded  for  the  ap- 
propriation of  a  right  of  way  for  a  log- 
ging railroad  through  a  canyon  cannot  in- 
clude  the   value   of   the   property   for  the 

Note.  —  As  to  special  value  of  property 
for  purpose  for  which  it  is  taken  as  an 
element  of  compensation  in  condemnation 
proceedings,  see  notes  to  Sargent  v.  Merri- 
mac,  n  L.R.A.(y.S.)  996.  and  McGovcrn 
V.  New  York,  46  L.R.A.(N.S.)    392. 
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irpose  of  such  road,  based  upon  the  as- 
mption  that  all  the  timber  from  the 
iter  shed  of  the  stream  which  flows  through 
will  eventually  pass  down  the  canyon, 
the  timber  belongs  to  strangers  to  the 
oceeding,  so  that  the  route  to  be  taken 
'  it  depends  upon  their  will  alone. 

(February  28,  1914.) 

i  rPEAL  by  defendants  from  a  judgment 
1  of  the  Superior  Court  for  Lewis  Coun- 
iu  plaintifl^s  favor  in  a  proceeding  to 
>ndemn  a  right  of  way  for  a  logging  rail- 
tad.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Reynolds,  with  Messrs.  John 
.  Stiackleford  and  F.  D.  Oakley,  for 
ppellants: 

Defendants  should  have  been  permitted 
)  show  any  depreciation  in  value  of  the 
ind  by  reason  of  the  construction  of  the 
reposed  logging  road. 

Seattle  &  M.  R.  Co.  v.  Murphine,  4  Wash. 
48,  30  Pac.  720;  Portland  A  S.  R.  Co.  v. 
karaania  Boom  Co.  59  Wash.  191,  109  Pac. 
14;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Alex- 
nder,  47  Wash.  131,  91  Pac.  626;  Missis- 
ippi  &  R.  River  Boom  Co.  v.  Patterson,  98 
J.  S.  403,  25  L.  ed.  206 ;  Missouri,  K.  &  T. 
I.  Co.  v.  Roe,  77  Kan.  224,  16  L.R.A.(N.S.) 
79,  94  Pac.  259. 

Messrs.  Forney  &  Ponder  and  Dysart 
fe  Ellsbnry,  for  respondent: 

Defendants  cannot  show  the  value  of  the 
and  for  public  railroad  purposes. 

Powers  V.  Hazelton  &  L.  R.  Co.  33  Ohio 
5t.  429 ;  Moulton  v.  Newburyport  Water  Co. 
137  Mass.  163;  Munkwitz  v.  Chicago,  M.  & 
St.  P.  R.  Co.  64  Wis.  403,  25  N.  W.  438; 
[iravs  Harbor  Boom  Co.  v.  Lownsdale,  64 
iVash.  88,  102  Pac.  1041,  104  Pac.  267. 

Main,  J.,  delivered  the  opinion  of  the 
court : 

The  purpose  of  this  action  was  to  acquire 
title  to  real  property  by  the  exercise  of  the 
right  of  eminent  domain. 

At  the  time  the  action  was  instituted, 
the  appellants  were  the  owners  of  the  east 
half  of  the  southeast  quarter  of  section  8, 
township  13,  range  4  west,  W.  M.,  in  Lewis 
county,  Washington.  Across  this  land  from 
south  to  north  extends  what  is  known  as 
Hope  creek  canyon.  This  is  a  narrow  de- 
file, with  the  hills  on  either  side  rising 
precipitously.  The  width  of  the  canyon  at 
its  narrowest  point,  measuring  from  the 
foothills  on  the  one  side  to  the  foothills  on 
the  other,  is  estimated  by  the  witnesses  to 
be  from  45  to  75  feet.  Down  this  canyon 
flows  a  small  stream,  known  as  Hope  creek, 
which  empties  into  the  Chehalis  river  at  a 
point  to  the  north  of  the  appellants'  land. 
Covering  the  watershed  of  Hope  creek  is  a 
51  L.R.A.(N.S.) 


large  body  of  heavy  timber,  owned  by  stran- 
gers to  this  action. 

The  respondent  sought  to  condemn  a  right 
of  way  across  the  land  above  described,  60 
feet  wide,  and  extending  through  Hope 
creek  canyon,  for  the  purpose  of  the  con- 
struction and  operation  of  a  toll  logging 
road;  the  primary  purpose  being  to  enable 
the  respondent  to  convey  the  logs  from 
lands  owned  by  it  to  the  Chehalis  river. 
Upon  a  hearing  the  court  entered  an  order 
of  public  use  and  necessity.  In  due  time 
the  case  came  oh  for  trial  before  the  court 
sitting  with  a  jury  to  determine  the  dam- 
ages. Upon  the  trial  the  appellants  offered 
evidence  to  show  the  value  of  the  property 
taken  for  the  purpose  of  a  toll  or  public 
logging  road,  based  upon  the  assumption 
that  all  the  logs  from  the  watershed  of 
Hope  creek  would  eventually  pass  down 
this  canyon,  as  they  claimed  it  was  the 
most  available  outlet.  This  evidence  was 
rejected  as  too  remote  and  speculative. 

The  appellants  were  permitted  to  prove, 
not  only  the  value  of  the  land  for  the  use 
to  which  it  was  then  devoted  by  the  owners, 
but  for  any  purpose  for  which  it  was  then 
reasonably  and  naturally  adapted.  The 
jury  returned  a  verdict  assessing  the  dam- 
ages at  the  sum  of  $250.  Upon  the  verdict 
judgment  was  entered,  from  which  judg- 
ment the  present  appeal  is  prosecuted. 

The  primary  question  to  be  determined  is 
the  correctness  of  the  court's  ruling  in  ex- 
cluding evidence  as  to  the  value  of  the  land 
taken  for  a  toll  or  public  logging  road  when 
used  in  connection  with  the  logging  of  the 
watershed  of  Hope  creek;  the  timber  upon 
this  watershed  being  owned  by  neither  of 
the  parties  to  the  'action. 

The  general  rule  is  that  in  estimating  the 
value  of  the  land  taken,  and  damages  to 
the  remainder,  if  any,  not  only  the  use  to 
which  the  property  is  then  devoted  may  be 
considered,  but  any  purpose  for  which  it  is 
at  the  time  reasonably  and  naturally  adapt- 
ed. Seattle  &  M.  R.  Co.  v.  Murphine,  4 
Wash.  448,  30  Pac.  720;  Portland  &  S.  R. 
Co.  V.  Skamania  Boom  Co.  59  Wash.  191, 
109  Pac.  814;  Mississippi  &  R.  River  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L.  ed. 
206.  In  the  case  last  cited  it  is  said:  "So 
many  and  varied  are  the  circumstances  to 
be  taken  into  account  in  determining  the 
value  of  property  condemned  for  public  pur- 
poses, that  it  is  perhaps  impossible  to  for- 
mulate a  rule  to  govern  its  appraisement 
in  all  cases.  Exceptional  circumstances  will 
modify  the  most  carefully  guarded  rule; 
but,  as  a  general  thing,  we  should  say  that 
the  compensation  to  the  owner  is  to  be 
estimated  by  reference  to  the  uses  for  which 
the  property  is  suitable,  having  regard  to 
the  existing  business  or  wants  of  the  com- 
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munity,  or  such  as  may  be  reasonably  ex- 
pected in  the  immediate  future/' 

We  think  the  evidence  offered  did  not 
come  within  tlie  rule  stated.  The  timber 
upon  the  watershed  of  Hope  creek  was 
owned  by  otlier  parties.  When  it  would  be 
lo^'^ed  and  in  what  manner,  and  by  what 
route  the  lojrs  would  be  transported,  were 
matters  which  were  contingent  upon  the 
will  of  the  owners  alone.  This  being  true, 
the  value,  if  any,  which  the  logging  of  that 
particular  land  might  add  to  tlie  value  of 
the  land  in  Hope  creek  canyon  would  be 
remote  and  speculative.  Sucli  damages  are 
not  allowed.  Munkwitz  v.  Chicago,  M.  k 
St.  P.  R.  Co.  64  Wis.  403,  25  N.  W.  438; 
Powers  V.  Hazelton  &  L.  R.  Co.  33  Ohio  St. 
429.  In  the  case  last  cited  the  land  was 
sought  to  be  condemned  for  railroad  pur- 
poses. Upon  the  trial  the  owners  proposed 
to  prove  that  the  ravine  through  which  the 
proposed  right  of  way  ran  had  a  special 
value  as  the  only  roadway  to  market  for 
coal  on  lands  not  owned  by  them,  and  the 
amount  of  rent  that  had  been  and  could  be 
obtained  per  ton  for  conveying  coal  on  their 
railroad  from  mines  belonging  to  other  per- 
sons. This  evidence  was  rejected  by  the 
triiCl  court.  The  appellate  court,  in  passing 
upon  the  ruling,  said:  "The  difference  in 
the  value  of  the  owner's  property  with  the 
appropriation  and  that  without  it  is  the 
rule  of  compensation.  This  difference  must 
be  ascertained  with  reference  to  the  value 
of  the  property  in  view  of  its  present  char- 
acter, situation,  and  surroundings.  It  can- 
not be  enhanced  by  proving  facts  of  a  con- 
tingent and  prospective  character,  such  as 
the  probable  rents  that  may  be  derived  from 
the  property,  or  its  special  value  as  a  pro- 
spective monopoly  of  a  roadway  to  the  ad- 
joining lands  of  'other  persons.'' 

Complaint  is  also  made  of  instructions 
given  and  the  failure  to  give  certain  re- 
quested instructions.  But  we  find  no  error 
in  this  regard. 

The  judgment  will  be  aflSrmed. 

Crow,  Ch.  J.,  and  Ellis  and  Chadwick, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


WISCONSIN  SUPREME  COURT. 

ISABEL   COVAULT 

V. 

GEORGE    P.    NEVITT.    by    Guardian    ad 

Litemy  Appt. 

(157  Wis.  113,  140  N.  W.  1115.) 

Infant    *    liability    for    negligence    of 
servant. 

1.  An  infant  is  not  liable  for  injury  to 
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a  pedestrian  by  the  negligence  of  a  janitor 
in  charge  of  his  building  in  opening  doon> 
in  the  adjoining  sidewalk,  the  infant  bein? 
absent,  and  not  directing  or  consenting  to 
the  act,  since  the  infant  has  no  power  to 
form  a  contract  relation  with  a  servant 
which  will  render  him  liable  under  doctrine 
of  respondeat  superior. 

Same  ^  necessaries  ^  Janitor  services. 

2.  The  services  of  a  janitor  for  a  build 
ing  belonging  to  an  infant  are  not  ineces- 
saries,  a  contract  for  wihch  will  bind 
the    infant. 


(May   1,   1914.) 

dfote,    —   ResponsihilUy   of   infant   for 
tort  of  his  servant  or  agent. 

As  to  liability  of  a  lunatic  for  torts  of 
committee,  guardian,  or  employee,  see  nolo 
to  Gillet  V.  Shaw,  42  L.R.A.(XlS.)   87. 

Generally,  as  to  liability  of  infant  for 
tort,  see  notes  to  Lowerv  v.  Gate,  57  L.R-A. 
073,  and  Briese  v.  Maechtle.  35  L.R.A.(X.S.) 
574;  and  as  to  estoppel  of  infant  by  false 
representations  as  to  his  age,  see  also  notes 
to  Commander  v.  Brazile.  9  L.R.A.(X.S.) 
1117;  Tobin  v.  Spann,  16  L.R.A.(X.S.)  672; 
Putnal  V.  Walker,  36  L.R.A.(X.S.)  33;  and 
County  Board  of  Education  v.  Hensley,  42 
L.R.A.(X.S.)  643;  and  the  case  of  Inter- 
national Land  Co.  v.  Marshall,  19  L.RJL. 
(X.S.)  1056. 

Upon  the  question  as  to  an  infant's  ad$ 
in  inducing  another  to  enter  into  a  contract 
with  him  by  representing  that  he  is  of 
age,  as  constituting  the  oiTense  of  fal-^^ 
pretenses,  see  note  to  Com.  v.  Ferguson,  24 
L.R.A.(X.S.)  1101. 

The  position  taken  in  Covault  v.  Xevitt. 
that  the  doctrine  of  respondeat  superior  i.< 
inapplicable  to  render  an  infant  liable  for 
the  torts  of  one  acting  for  him,  is  sup* 
ported  by  the  comparatively  few  cases  in 
point.  Thus,  the  court,  in  Burns  v.  Smith. 
29  Ind.  App.  181,  94  Am.  St.  Rep.  268,  64 
X.  E.  94,  said:  "The  only  tortious  SLCi> 
for  which  an  infant  can  be  made  responsiblv 
are  those  committed  by  himself,  or  under 
his  immediate  inspection  and  express  direo- 
tion,  and  he  cannot  otherwise  be  made  lia- 
ble for  the  wrong  of  those  assuming  to  act 
for  him.  In  law,  an  infant  cannot  become  a 
master,  or  be  responsible  as  a  master  for  the 
negligence  or  want  of  skill  of  his  agent  or 
servant.  As  he  cannot  create  an  agency,  h? 
cannot  appoint  a  servant,  and  therefore  can- 
not delegate  powers  to  another.'* 

So,  it  has  been  held  that  an  infant  is  not 
liable  for  the  malicious  prosecution,  in 
his  name,  by  his  next  friend,  of  a  suit  which 
was  commenced  without  his  knowied^^  or 
authority,  even  though  he  expressly  as- 
sented to  the  suit  after  he  had  knowIed.ee 
of  it.  "He  cannot  become  a  trespasser  by 
such  assent,  beinj?  liable  only  for  his  own 

Sersonal  acts."     Burnham  v.  Sdaverns,  101 
lass.  300,  100  Am.  Dec.  123. 
And  an  infant,  not  being  responsible  for 
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APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Winnebago  Coun- 
ty overruling  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant's 
servant.    Reversed. 

Statement  by  Kerwln,  J.: 

Action  against  an  infant  to  recover  for 
negligence  of  servant.  The  complaint,  among 
other  things,  alleges  that  the  defendant,  an 
infant,  owned  real  estate  on  a  public  street 
in  the  city  of  Oshkosh,  upon  which  there  was 
a  store  building  abutting  on  the  street ;  that 
the  defendant  maintained  trapdoors  in  the 
sidewalk  opposite  said  premises;  that  de- 
fendant had  in  his  employ  one  Powers,  who 
was  janitor  of  said  store  building,  and  who 
used  tlie  trapdoors  as  means  of  ingress  and 
egress  from  the  basement  of  the  building; 
that  on  November  16,  1912,  said  servant, 
while  performing  his  duties  as  janitor,  neg- 
ligently raised  and  opened  said  trapdoors; 
"that  said  servant  failed  and  neglected  to 
give  any  warning  or  notice  of  the  intended 
raising  and  opening  of  said  trapdoors,  as 
aforesaid,  to  possible  pedestrians  who  might 
be  lawfully  walking  along  said  public  side- 


walk at  said  time;"  that  "wholly  because  of 
the  negligent  manner  of  raising  and  opening 
the  trapdoors  aforesaid,  by  defendant's  serv- 
ant, as  hereinbefore  set  forth,  plaintiiT  was 
tripped,  causing  her  to  fall  against  the  side- 
walk with  great  force  and  violence."  The 
defendant  demurred  to  the  complaint  for  the 
reason  that  it  appeared  upon  the  face  there- 
of that  it  did  not  state  facts  suflicient  to 
constitute  a  cause  of  action.  The  court  be- 
low overruled  the  demurrer,  with  leave  to 
the  defendant  to  answer  upon  payment  of 
$10  costs.  The  defendant  appealed  from  the 
order  overruling  the  demurrer. 

^lessrs.  Tlioiiipson,  Thompson,  &  Jack- 
son, for  appellant: 

The  infant  defendant,  having  no  power 
to  contract,  cannot  be  held  liable  for  the 
servant's  negligence. 

22  Cyc.  514;  Lowery  v.  Cate,  108  Tenn. 
54,  57  L.R.A.  C73,  91  Am.  St.  Rep.  744,  64 
S.  W.  1068;  Schenk  v.  Strong,  4  N.  J.  L. 
87;  Prescott  v.  Xorris,  32  N.  H.  101; 
Cooley,  Torts,  2d  ed.  128;  Sikes  v.  John- 
son, 16  Mass.  3S9;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  308;  Tyler,  Infancy  &  Cover- 
ture, p.  184;  Cunningham  ▼.  Illinois  C.  R. 
Co.  77   111.   178;   Burns  v.  Smith,  29   Ind. 


the  trespasses  or  unauthorized  acts  of  his 
guardian,,  is  not  liable  for  the  rents  and 
profits  of  land  which  the  guardian  has 
wrongfully  occupied  as  a  part  of  the  in- 
fant's estate.  Cunningham  v.  Illinois  C. 
R.  Co.  77  111.  178. 

So,  in  Robbins  v.  Mount,  4  Robt.  553,  33 
How.  Pr.  24,  an  action  against  infant  devi- 
sees of  real  property  to  recover  damages 
for  an  injury  to  a  tenant's  property  by 
water  thereon,  in  which  it  was  claimed 
that  the  rule  of  respondeat  superior  applied, 
and  that  the  infants  were  responsible  for 
the  negligence  of  their  agents, — although 
the  case  seems  to  have  turned  upon  the 
fact  that  the  evidence  entirely  failed  to 
connect  the  infants  with  the  persons  whose 
negligence  caused  the  injury, — ^the  court 
said:  "An  infant  ...  is  incapable  in 
Jaw  of  appointing  an  agent.  .  .  .  Such 
legal  incapacity,  however,  does  not  exempt 
him  from  the  consequences  of  his  tortious 
acts.  In  respect  to  those,  he  is  held  re- 
sponsible, if  dolt  capax  when  the  wrong  is 
done.  But  such  tortious  acts  must  be  com- 
mitted by  the  infant  himself,  or  under  his 
immediate  view,  or  bv  his  direction  or  au- 
thority.  As  he  cannot  create  an  agency, 
he  cannot  appoint  a  servant,  and  therefore 
cannot  delegate  powers  to  another,  nor  can 
he  guarantee  or  insure  the  fidelity,  care,  or 
skill  of  such  other.  The  foundation  of  the 
rule  respondeat  superior  is  that  the  prin- 
cipal holds  out  his  agent  as  competent  and 
skilful,  and  fit  to  be  trusted,  and  thus,  in 
effect,  warrants  his  fidelity  and  good  con- 
duct in  all  matters  with  in  the  scope  of  the 
agency.  An  infant,  being  incapable  of  con- 
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,  tracting,  cannot  warrant  the  competency 
or  skill  or  care  of  a  person  with  whom  the 
relation  of  agent  cannot  exist.  .  .  .  All 
these  rules  necessarily  include  both  the 
right  and  power  to  constitute  the  relation 
of  master  and  servant.  Such  relation 
exists  only  in  contract,  and  requires  the 
same  capacity  in  the  contracting  parties  as 
in  the  formation  of  any  other  agreement. 
If  either  is  incapable  of  contracting,  there 
is  no  mutuality,  and  neither  is  bound.  .  .  . 
The  result  of  this  review  of  the  principles 
of  agency  is,  that  the  liability  of  princi- 
pals for  the  negligence  or  other  misconduct 
of  their  agents  arises  for  the  express  or  im- 
plied authority  of  the  latter,  and  the  im- 
plied guaranty  of  the  former,  and  has  its 
foundation  in  the  contract,  which  creates 
the  relation,  and  by  which  it  is  implied 
that  persons  shall  not  suffer  by  the  negli- 
gence ot  those  they  employ.  .  .  .  In 
the  case  of  an  infant,  these  principles  can- 
not be  applied.  He  cannot  in  law  become 
a  master,  or  be  responsible  as  a  master, 
for  the  negligence  or  want  of  skill  of  his 
servant." 

And  it  is  immaterial  that  an  infant, 
sought  to  be  held  liable  for  the  negligence 
or  tortious  acts  of  an  agent,  is  married, 
as  "the  marriage  of  an  infant  with  the  con- 
sent of  the  father  is  an  emancipation  only 
to  the  extent  as  to  enable  him  to  make  con- 
tracts for  his  own  services,  and  to  apply 
his  wages  to  the  support  of  his  family. 
Otherwise  it  does  not  enlarge  his  power  to 
contract,  nor  does  it  remove  the  disabilities 
of  infancy  so  that  he  is  bound  by  his  con- 
tracts, except  for  actual  necessaries;"  and 
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App.  181,  94  Am.  St.  Rep.  268,  04  N.  £. 
94;  Robbing  v.  Mount,  33  How.  Pr.  24,  4 
Robt  563;  Holden  v.  Curry,  86  Wis.  610, 
65  N.  VV.  965;  ilampel  v.  Detroit,  G.  R.  & 
VV.  R.  Co.  ]38  Mich.  1,  108  Am.  St.  Rep. 
275,  100  N.  VV.  1002,  17  Am.  Neg.  Rep. 
84;  Roberts,  VV.  &  G.  Duty  &  Liability  of 
Employers,  66,  67;  Parsons,  Contr.  9th  ed. 
360;  Schouler,  Dom.  Rel.  4th  ed.  §  423, 
p.  639;  1  Jaggard,  Torts,  160. 

A  contract  for  janitorship  is  distinctly 
not  a  contract  for  necessaries. 

Hollingsworth,  Contr.  31;  22  Cyc.  584, 
685;  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  276, 
277;  Tupper  v.  Cadwell,  12  Met.  569,  48 
Am.  Dec.  704;  Horstmeyer  v.  Connors,  66 
Mo.  App.  115;  Phillips  v.  Lloyd,  18  R.  1. 
99,  25  Atl.  909;  Allen  v.  Lardner,  78  Hun, 
603,  29  N.  Y.  Supp.  213;  Freeman  v. 
Bridger,  49  N.  C.  (4  Jones,  "L.)  1,  67  Am. 
Dec.  258;  Price  v.  Sanders,  60  Ind.  310; 
Ryan  v.  Smith,  165  Mass.  303,  43  N.  E. 
109;  Hall  V.  Acken,  47  N.  J.  L.  340;  Mc- 
Carty  v.  Carter,  49  111.  53,  95  Am.  Dec.  572; 
VVomack  v.  Loar,  11  Ky.  L.  Rep.  6,  11  S.  W. 
438;  Jones,  Liens,  1239;  Bloomer  v.  Nolan, 
36  Neb.  51,  38  Am.  St.  Rep.  690,  63  N.  W. 
1039. 

Messrs.  Earl  P.  Finch  and  Frederic  J. 
Eaton  for  respondent. 


Kerwin,  J.,  delivered  the  opinion  of  tbc 

court : 

The  question  presented  is  whether  an  la- 
fant  owner  of  property  is  liable  respoudeaX 
superior  for  the  negligent  act  of  a  person  ia 
the  employment  of  the  infant  and  in  charg« 
of  such  property,  where  the  infant  in  no  wat 
personally  participated  in  such  act.  Th< 
contention  of  counsel  for  appellant  is  tha: 
he  is  not  liable,  for  the  reason  that  he  cax.- 
not  appoint  an  agent,  and  that  while  he  ma.x 
be  held  for  torts  committed  by  himself,  he 
is  not  liable  for  the  torts  of  one  acting  for 
him  in  his  absence  and  without  his  directfi.4i 
or  consent. 

On  the  part  of  the  respondent  it  is  in- 
sisted that  the  defendant  is  liable  upon  the 
ground  that  the  party  who  committed  the 
tort  was  in  the  discharge  of  a  lawful  duty 
for  the  defendant,  in  the  course  of  which  he 
committed  the  tort;  therefore  the  defendaat 
is  liable.  It  is  true  that  an  infant  mar  U 
liable  for  his  personal  torts.  But  it  seema 
to  be  well  settled  that  an  infant  cannot  be 
made  liable  for  the  torts  of  one  acting  for 
him,  beer. use  he  has  no  power  to  appoint  as 
agent  or  servant,  and  thereby  create  the  re- 
lation of  master  and  servant.  The  liability 
of  a  master  for  the  torts  of  his  servant  re«u 
on   contract   existing    between    master   and 


he  still  has  no  power  to  appoint  an  agent. 
Burns  v.  Smith,  supra. 

In  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E. 
533,  the  court  said:  *'The  next  exception, 
not  necessary  to  be  decided  in  disposing  of 
the  appeal,  in  view  of  the  absence  of  any 
evidence  to  sustain  it,  is  to  the  ruling  that 
infants,  not  being  able  to  make  binding 
contracts,  except  for  necessaries  in  a  proper 
case,  are  incapable  of  forming  such  a  re- 
lation with  an  agent  as  to  render  them  lia- 
ble for  his  torts,  done  in  prosecuting  the 
objects  of  the  alleged  agency.  This  is  what 
we  understand  the  ruling  to  be,  and  we 
give  it  our  unqualified  assent."  But  "if 
the  instruction  goes  beyond  the  liability 
growing  out  of,  and  inseparable  from,  the 
relation  of  principal  and  agent,  formed  by 
contract,  positive  or  implied,  and  protect 
the  infant  of  suflicient  intelligence  and 
judgment  from  accountability  for  forts  in- 
volved and  done  in  the  necessary  prosecu- 
tion of  the  business  of  the  agency  and  the 
attainment  of  its  ends,  we  are  not  prepared 
to  concur  in  its  correctness  in  law.  We 
do  not  see  why  the  rule  in  such  case,  qui 
facit  per  aliunij  facit  per  «c,  does  not  ap- 
ply. But  however  this  may  be,  the  in- 
struction was  irrelevant  and  not  hurtful 
to  the  appellants,  for  there  was  no  evi- 
dence presenting  a  state  of  facts  to  which 
it  was  applicable." 

And  in  Sikes  v.  Johnson,  16  Mass.  389, 
"the  question  .  .  .  was,  whether  a  feme 
covert  or  a  minor  might  be  charged  as 
trespassers  for  having  procured  another 
to  commit  an  assault  and  battery.  And 
it  was  holden  that  they  might;  for  all  per- 
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sons  aiding  and  abetting,  or  counFelinc 
and  procuring,  a  trespass  to  be  ^ione,  an* 
principals,  whether  present  or  not.  So  ar*- 
those  who  afterwards  assent  to  a  trespa*^ 
done  for  their  benefit:  and  there  is  no  ex- 
ception in  the  law  in  favor  of  femes  covert 
or  minors.  The  cases  cited  to  the  contrarr 
relate  to  civil  acts,  (!one  by  the  cooin»ii<i 
of  persons  not  having  capacity  to  make 
contracts;  and  because  such  commands  are 
in  the  nature  of  a  contract,  they  are  void. 
But  trespasses  are  analogous  to  crim<>^, 
which  femes  covert  p.iirl  minors  may  ^-p 
answerable  for,  although  not  personalhr 
present  at  the  commission  of  them." 

The  position  taken  in  Covaut-t  v.  NEvm  is 
supported  by  Cooley,  as  is  apparent  from 
the  qis)tation  in  the  opinion  from  that  au- 
thor (1  Cooley,  Torts,  3d  ed.  p.  188).  Mr 
Labatt,  however,  in  a  discussion  of  the  pec* 
eral  subject  of  contracts  made  by  infants 
as  employers,  suggests  tiiat  "upon  the  anal- 
ogy of  the  doctrine  applied  in  respect  to 
other  contracts,  it  would  seem  that  the  eon* 
tract  of  an  infant  for  the  hire  M  a  servant 
should,  if  not  clearly  prejudicial,  be  rtr- 
garded  as  being  merely  voidable  at  his  own 
option;  and  that,  until  it  has  actually  beeo 
disaffirmed  by  him,  it  should  be  deemed  to 
subsist  for  all  purposes,  both  as  betwepn 
himself  and  the  servant,  and  with  referracf 
to  third  persons."  (1  Labatt,  Mast,  k  S. 
§  109.)  And  among  the  other  conscquencei 
from  that  theory  he  deduces  "that  he  [th^ 
infant]  will  be  answerable  for  such  tort^ 
as  might  be  committed  by  the  servant  in 
the  course  of  his  employment." 

A-  C.  W. 
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servant,  and  an  infant,  having  no  power  to 
contract,  cannot  be  held  for  the  torts  of  the 
nervant.  Cooky,  Torts,  3d  ed.  p.  188;  22 
Cyc.  514,  G20;  Iti  Am.  &  Eng.  Enc.  I^w, 
2d  ed.  308;  Koeve,  Dom.  Rel.  3d  ed.  519; 
26  Cyc.  908;  Burns  v.  Smith,  29  Ind.  App. 
181,  94  Am.  St.  Rop.  208,  64  N.  E.  94;  Cun- 
ningham v.  Illinois  C.  \X.  Co.  77  111.  178; 
Sikes  V.  Johnson,  16  Mass.  389;  Schenk  v. 
Strong,  4  N.  J.  h.  87 ;  Lowery  v.  Gate,  108 
Tenn.  54,  57  L.R.A.  673,  91  Am.  St.  Rep. 
744,  64  S.  W.  1068;  Hampel  v.  Detroit,  G. 
R.  &  W.  R.  Co.  138  Mich.  1,  110  Am.  St. 
Rep.  276,  100  N.  VV.  1002,  17  Am.  Neg.  Rep. 
84;  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E. 
533;  Prescott  v.  Norris,  32  N.  II.  101;  Rob- 
erts, W.  &  G.  Duty  &  Liability  of  Employ- 
ers, pp.  66,  67;  Wood,  ^last.  &  S.  2d  ed. 
§§  4-6;  Burnham  v.  Seaverns,  101  Mass.  360, 
100  Am.  Dec.  123;  Armitage  v.  VVidoe,  36 
Mich.  124;  Holden  v.  Curry,  85  Wis.  504, 
55  N.  W.  965. 

Coolcy  states  the  rule  concisely  thus :  "As 
the  doctrine  respondeat  superior  rests  upon 
the  relation  of  master  and  servant,  which 
depends  upon  contract,  actual  or  implied,  it 
is  obvious  that  it  can  have  no  application  in 
the  case  of  an  infant  employer,  and  he, 
therefore,  is  not  responsible  for  torts  of  neg- 
ligence by  those  in  his  service.  Nor  can  he 
be  made  a  trcRpasser  by  relation  through  the 
ratification  of  a  wrongful  act  which  another 
hns  SHsuniod  to  do  on  his  behalf,  but  with- 
out his  knowledge."  1  Cooley,  Torts,  3d  ed. 
p.  188. 

In  order  to  create  a  liability  here  there 
must  not  onlv  be  a  valid  contract  between 
defendant  and  the  janitor,  but  the  acts  of 
the  janitor  must  be  in  the  line  of  his  em- 
ployment under  the  contract.  The  doctrine 
of  respofuicat  superior  rests  upon  the  per- 
formance of  duty  in  the  course  of  employ- 
ment, and  such  duty  rests  upon  contract. 
Kumba  v.  Gilham,  103  Wis.  312,  79  N.  W. 
325,  6  Am.  Neg.  Rep.  412.  In  or^er  to 
make  one  liable  for  the  tort  of  another,  the 
relation  of  master  and  servant  must  exist. 
King  v.  New  York  C.  &  H.  R.  R.  Co.  66 
N.  Y.  181,  23  Am.  Rep.  37;  Burns  v.  Smith, 
29  Ind.  App.  181,  94  Am.  St.  Rep.  268,  64 
N.  E.  94.  The  general  rule  is  that,  since 
an  infant  "cannot  create  an  agency  or  ap- 
point a  servant,  and  therefore  cannot  dele- 
gate powers  to  another,  he  cannot  guar- 
antee or  insure  the  fidelity,  care,  or  skill 
of  such  other."  22  Cvc.  620,  and  cases 
cited. 

It  is  clear  that  in  the  instant  case  the 
alleged  contract  could  only  be  sustained,  if 
at  all,  upon  the  ground  that  it  was  a  con- 
tract for  necessaries;  and  it  is  equally  clear 
that  such  a  contract  is  not  a  contract  for 
necessaries.  22  Cyc,  5.SI,  585;  HoUings- 
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worth,  Contr.  p.  31;  16  Am.  k  Eng.  Enc. 
Law,  2d  ed.  276. 

The  general  rule  respecting  necessaries  is 
that  they  must  be  such  as  to  supply  the 
personal  needs  of  the  infant.  Tupper  v. 
Cadwell,  12  Met.  562,  46  Am.  Dec.  704. 
Manifestly  the  contract  in  this  case  is  not 
a  contract  for  necessaries  under  which  a 
liability  could  be  enforced,  nor  for  the  bene- 
fit of  the  infant.  It  has  been  held  that 
repairs  or  improvements  of  a  minor's  real 
estate  under  certain  circumstances  are  not 
necessaries  for  which  the  minor  can  be  held 
liable.  22  Cyc.  695;  Tupper  v.  Cadwell, 
supra;  Price  t.  Sanders,  60  Ind.  310.  And 
it  has  been  held  that  a  materialman  fur- 
nishing material  to  a  minor  for  use  in  a 
building  can  have  no  lien  therefor.  Hall 
V.  Kjer,  47  N.  J.  L.  340;  McCarty  v.  Car- 
ter, 49  111.  63,  95  Am.  Dec.  572;  Wornack 
v.  Loar,  11  Ky.  L.  Rep.  6,  11  S.  W.  438; 
Bloomer  v.  Nolan,  36  Neb.  61,  38  Am.  St. 
Rep.  690,  63  N.  W.  1039;  Jones,  Liens, 
1239.  By  citing  the  foregoing  cases  we  do 
not  approve  them  in  every  particular,  nor 
do  we  pass  upon  the  question  whether  a  lien 
would  exist  under  any  circumstances,  but 
cite  the  cases  as  showing  to  what  extent 
courts  have  gone  upon  the  subject. 

Even  if  the  alleged  contract  of  janitor- 
ship  in  question  were  executed,  it  would 
not  be  binding  on  the  minor  if  he  were  not 
benefited  by  it,  and,  if  benefited,  only  to 
the  extent  of  the  benefit.  22  Cyc.  683; 
Ryan  v.  Smith,  165  Mass.  303,  43  N.  £.  109. 

If  the  alleged  contract  were  voidable,  it 
could  be  repudiated  at  any  time  before  the 
defendant  arrived  at  the  age  of  twenty-one 
vears.  It  is  clear  from  all  the  authorities 
that  upon  the  allegations  of  the  complaint 
the  alleged  contract  between  Powers,  the 
janitor,  and  defendant  could  not  render  de- 
fendant liable  for  the  tort  of  Powers.  The 
defendant  had  no  connection  with  the  al- 
leged tort  committed  by  Powers;  had  no 
knowledge  of  it  until  after  it  was  commit- 
ted; neither  created  nor  maintained  any 
nuisance  upon  the  property  which  in  any 
way  contributed  to  the  injury.  Upon  the 
facts  admitted  by  the  demurrer  the  acts 
complained  of  are  solely  the  acts  of  the 
janitor;  hence  no  liability  is  shown  against 
the  defendant.  Beven,  Workmen's  Compen- 
sation, 4th  ed.  pp.  281,  282,  and  cases  cited. 
The  cause  of  action  set  up  in  the  complaint 
is  the  alleged  negligence  of  Powers,  the 
janitor.  The  liability  of  the  defendant  as 
claimed  by  plaintiff  rests  upon  the  doctrine 
of  respondeat  superior ^  and,  as  we  have 
seen,  no  liability  exists  upon  that  ground. 
That  an  infant  may  be  held  on  a  contract 
for  necessaries  received  by  him  to  the  ex- 
tent of  the  benefits,  and  that  some  con- 
tracts of   an   infant   are  voidable  and  not 
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absolutely  void,  and  that  infants  are  liable 
for  torts  committed  by  them  personally, 
may  be  conceded,  and  authorities  upon  these 
propositions  need  not  be  discussed. 

'Ihe  question  here  is  whether  a  valid  con- 
tract creating  the  relation  of  master  and 
servant  between  the  infant  and  his  alleged 
servant  can  be  made.  We  think  it  clear 
that  it  cannot.  True,  as  held  in  McCabe 
v.  O'Connor,  4  App.  Div.  354,  38  N.  Y.  Supp. 
572,  cited  by  respondent,  an  infant  may  be 
held  liable  for  maintaining  a  nuisance  upon 
his  property,  for  that  is  his  personal  tort. 
Other  cases  are  cited  by  respondent  which 
involve  the  question  of  personal  torts  by 
the  infant.  But  in  the  case  at  bar  the 
complaint  is  specifically  grounded  upon  the 
tort  of  Powers  as  servant  of  the  defendant. 

Jt  is  eontend(»d  by  respondent  that  an  in- 
fant may  appoint  an  agent  to  do  an  act 
which  is  clearly  to  his  advantage,  citing 
Story,  Agency,  §  6,  Mechem,  Agency,  §  54, 
and  £  weirs  Evans,  Principal  &  Agent, 
p.  13.  The  rule  of  these  authorities  is 
based  upon  cases  of  benefits  received  by  the 
infant  and  the  necessities  of  the  case. 
Story,  Agency,  §  6,  lays  down  the  doctrine 
that  infants  are  incapable  of  either  wholly 
or  partially  appointing  an  agent,  and  that 
an  infant  cannot  authorize  one  to  do  an  act 
which  is  to  his  prejudice.  £  well's  Evans, 
Principal  &  Agent,  pp.  12,  13,  and  14  refers 
to  the  rule  laid  down  by  Story,  and  also  to 
the  infants'  relief  act  1874,  Stat.  37  and 
38  Vict.  chap.  62. 

It  has  been  held  that  an  infant  might  ap- 
point an  agent  to  do  an  act  unquestionably 
to  his  advantage — as  to  receive  seisin  of  an 
estate  conveved  to  him.  The  reason  of  the 
rule  is  based  upon  the  advantage  received 
and  the  necessities  of  the  case.  Suppose  an 
infant  should  appoint  an  agent  to  purchase 
necessaries,  and  the  agent  should  purchase 
and  convert  them  to  his  own  use;  could  the 
infant  be  held  liable  for  the  purchase  price? 
Or  suppose  the  agent  agreed  to  pay  double 
what  the  articles  purchased  were  worth; 
could  the  infant  be  compelled  to  pay  the 
agreed  price?    We  think  not. 

It  is  argued  that  in  any  event  the  con- 
tract between  Powers  and  the  defendant  is 
voidable  only,  and  not  void.  On  this  propo- 
sition Patterson  v.  Lippincott,  47  N.  J.  L. 
457,  54  Am.  Rep.  178,  1  Atl.  506;  Mechem, 
Agency.  §  54,  22  Cyc.  583,  and  Jones  v. 
Valentines*  School,  1*22  Wis.  318,  99  N.  W. 
1043,  are  relied  upon.  But  these  authori- 
ties go  to  the  extent  of  holding  that  the 
contract  will  be  enforced  only  to  the  extent 
of  the  benefits  received  by  the  infant,  and 
that  a  voidable  contract  may  be  ratified  by 
the  infant  after  becoming  of  age.  They  are 
merely  in  line  with  the  general  rule,  and 
do  not  hold  or  intimate  that  an  infant  can 
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be  held  for  a  tort  committed  by  one  acting 
for  him. 

Patterson  v.  Lippincott,  supra,  is  to  the 
efTect  that  a  contract  for  the  infant's  bene- 
fit is  voidable,  and  may  be  ratified  after 
becoming  of  age,  and  that  the  defense  ot 
infancy  is  a  personal  privilege.  Jones  t. 
Valentines'  School,  supra,  holds  that  an  in- 
fant  is  bound  by  implied  contract  to  pay 
reasonably  for  necessaries  furnished  bim, 
but  is  not  liable  upon  executory  contracts 
to  furnish  them,  nor  upon  express  contract^ 
but  that  such  an  executory  contract  is  void- 
able, and  not  absolutely  void,  and  when  re- 
pudiated by  the  infant  he  must,  so  far  sii^ 
he  reasonablv  can,  make  or  offer  to  makt* 
restitution.  But  it  has  been  held  that  tho 
contract  of  an  infant  may  be  avoided  by 
him  without  making  restitution  where  res- 
titution is  impossible.  £2  Cyc.  613.  It  has 
also  been  held  that  the  avoidance  of  a  void- 
able contract  by  a  minor  makes  the  con- 
tract void  ab  initio,  as  thougL  no  contract 
had  ever  existed.  V'ent  v.  Osgood,  19  Pick. 
572;  Rice  v.  Boyer,  108  Ind.  472,  58  Am. 
Rep.  53,  9  X.  £.420;  Mustard  v.  Wohlford, 
15  Gratt.  329,  76  Am.  Dec.  209. 

In  22  Cyc.  at  page  514,  the  general  rule 
is  stated  that  an  infant  cannot  appoint  an 
agent,  and  that  such  act  is  absolutely  void; 
but  it  is  said  that  such  act  may  be  void- 
able, and  the  case  of  appointment  of  an 
agent  to  sell  a  note  is  cited,  where  it  is 
held  that  the  infant  may,  on  coming  of  age, 
ratify  or  disaHirm  the  act.  At  page  593 
the  general  rule  is  stated  that  contracts  of 
infants  may  be  voidable,  subject  to  being 
disafiirmed  or  afTirmed  at  majority.  The 
theorv  of  voidable  contracts  of  infants  is 
that  thev  mav  be  sustained  for  the  advan- 
tage  of  the  minor,  but  that  they  cannot  be 
enforced  during  infancy  if  not  beneficial  to 
the  infant,  and,  if  beneficial,  they  can  be 
enforced  only  to  the  extent  that  they  are 
beneficial.  And  so  jealous  is  the  law  of 
the  rights  of  infants  that,  where  a  tort  is 
committed*  by  an  infant  growing  out  of  a 
contract,  the  infant  is  not  liable  if  the  basis 
of  the  cause  of  action  be  contract.  22  Cyc. 
621;  Lowery  v.  Cate,  108  Tenn.  54,  57 
L.R.A.  673,  91  Am.  St.  Rep.  744,  64  S.  W. 
1068;  Schenk  v.  Strong,  4  N.  J.  L.  87; 
Prcscott  V.  Norris,  32  N.  H.  101 :  Sikes  v. 
Johnson.  16  Mass.  389;  Collins  v.  GifTord, 
203  N.  Y.  465,  38  L.R.A.(N.S.)  202,  96  X. 
E.  721,  Ann.  Cas.  1913A,  909. 

Counsel  for  respondent  cites  us  to  Labatt 
on  Master  and  Servant,  where  the  idea  is 
advanced  that  an  infant  ought  to  be  held 
liable  for  the  acts  of  his  servant  in  the 
course  of  his  employment.  1  Labatt,  Mast. 
&  S.  2d  ed.  p.  379.  The  learned  author, 
however,  cites  no  authority  to  support  the 
position,  and  admits  that  there  is  a  sin- 
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gular  dearth  of  judicial  authority  respect- 
ing the  points.  He  does  not  attempt  to 
meet  the  elementary  doctrine  that  the  rela- 
tion of  master  and  servant  does  not  exist 
between  an  infant  and  his  servant.  Nor 
does  he  refer  to  the  universal  doctrine  that 
infants  can  be  held  on  voidable  contracts 
only  to  the  extent  of  the  benefits  received. 
.All  we  have  is  the  statement  of  the  learned 
author,  which,  indeed,  standing  alone,  is 
entitled  to  great  respect,  but  we  do  not  feel 
that  it  can  outweigh  principle  and  author- 
ity acrainst  it.  Mr.  Labatt,  however,  frank- 
ly admits  the  authorities  are  not  with  him, 
and  does  not  take  a  decided  position,  but 
suprgests  an  argument  on  the  point. 

The  cases  cited  by  counsel  for  respondent 
where  the  personal  tort  of  the  infant  was 
the  basis  of  the  cause  of  action  rest  upon  a 
different  principle.  Infants  are,  of  coiirrte, 
liable  for  tlieir  personal  torts,  but  here, 
upon  the  allegations  of  the  complaint,  the 
cause  of  action  rests  upon  the  doctrine  of 
respondeat  superior;  therefore  the  com- 
plaint states  no  cause  of  action. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded,  with  instructions  to 
sustain  the  demurrer,  and  for  further  pro- 
ceedings according  to  law. 

Slebcckcr,  J.,  took  no  part. 


UXITED   STATES  SUPREME  COURT. 

ERIE  RAILROAD  COMPANY,  Plff.  in  Err., 

v. 

JOHN  WILLIA^IS,  Commissioner  of  Labor 

of  the  State  of  New  York. 

(233  U.  S.  685,  58  L.  ed.  — ,  34  Sup.  Ct. 

Rep.  781.) 

Constitutional  law  —  who  may  question 
statute. 

].  A   railway   company   cannot   complain 


Xote,  —  ValUUty    and    effect    of    statute 
reffulathig  time  of  payment  of  wages. 

Tlie  earlier  cases  on  this  subject  are  col- 
lected in  the  notes  to  Re  House  Bill  No. 
1230,  28  L.R.A.  344;  Lawrence  v.  Rutland 
R.  Co.  1.3  L.R.A. (N.S.)  .350;  Arkansas  Stave 
Go.  V.  State,  27  L.R.A.  (X.S.)  255;  and 
New  York  C.  &  H.  R.  R.  Co.  v.  Williams, 
35  L.R.A.(N.S.)    54f). 

The  notes  to  State  v.  Northern  P.  R.  Co. 
15  L.R.A.  (N.S.)  134.  People  v.  Krie 
R.  Co.  29  L.R.A. (N.S.)  240.  and  Erie  R. 
Co.  V.  People  — ,  L.R.A.(N.S.)  — ,  on  the 
general  subject  of  state  regulation  of  relation 
between  railroad  companies  engaged  in  inter- 
state commerce  and  their  employees,  include 
some  cases  involving  the  validity  of  state 
statutes  relating  to  the  time  of  payment  of 
wages,  a&  affected  by  the  commerce  clause. 
That  question,  however,  is  now  settled  by 
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for  its  employees  of  the  repugnancy  to  the 
due  process  of  law  and  equal  protection  of 
the  laws  clauses  of  the  Federal  Constitu- 
tion of  tiie  provisions  of  N.  Y.  Laws  1SJ)7, 
chap.  415,  §  JO,  as  amended  by  Laws  1008, 
chap.  442,  requiring  the  semimonthly  pay- 
ment of  the  wages  of  railway  employees. 

Same  —  intervals  of  waj;e  payments. 

2.  The  liberty  and  property  of  an  inter- 
state railway  company  are  not  taken  with- 
out due  process  of  law  by  the  requirement 
of  N.  Y.  Laws  1897,  chap.  415,  §  10,  as 
amended  by  Laws  1908,  chap.  442,  passed 
in  the  exercise  of  the  reserved  power  of 
the  state  over  the  charters  of  its  corpora- 
tions, that  railway  employees  shall  be  paid 
their  wages  semimonthly,  the  effect  of 
which  is  to  prohibit  both  carrier  and  em- 
ployees from  contracting  otherwise. 

Commerce  —  state  rej^ulatlon  —  time  of 
payment  of  railway  employees. 

3.  Requiring  an  interstate  railway  car- 
rier to  pay  its  employees  semimonthly  does 
not,  until  Congress  acts  upon  the  subject, 
amount  to  an  unlawful  burden  upon  inter- 
state commerce,  where,  as  construed  by  the 
state  courts,  such  requirement  relates  to 
those  railway  servants  who  are  employed 
wholly  within  the  state,  and  those  wliose 
duties  take  them  from  that  state  into  other 
states,  but  not  to  those  employed  in  other 
states. 

;(May  25,  1914.) 

I  TERROR  to  the  Supreme  Court  of  the 
J  State  of  New  York  for  Albany  County 
to  review  a  judgment  entered  pursuant  to 
the  mandate  of  the  Court  of  Appeals,  which 
affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Depart- 
ment! which  in  turn  had  affirmed  a  judg- 
ment of  a  Special  Term  for  Albany  County, 
dismissing  a  complaint  filed  to  enjoin  the 
enforcement  of  a  state  law  requiring  semi- 
monthly payment  of  wages  of  railway  em- 
ployees.    Affirmed. 


the  decision  of  the  United  States  Supreme 
Court  in  Krie  R.  Co.  v.  Williams;  at 
least,  until  Congress  has  acted  in  relation 
to  the  matter. 

In  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
Schuler,  —  Ind.  — ,  105  N.  E.  567,  it  was 
held  that  the  Indiana  statute  (§  2983c, 
Rurns's  Anno.  Stat.  1914)  was  unconstitu- 
tional as  arbitrary  class  legislation,  which 
provided  that  "any  railroad  company  em- 
ploying men  shall  within  seventy-two  hours 
after  any  employee  voluntarily  quits  sucli 
service  or  is  discharged,  pay  to  such  em- 
ployee in  full  the  wages  due  to  the  time  of 
quitting  of  such  service:  Provided,  de- 
mand is  made,  therefor  and  upon  failure 
so  to  do,  such  railroad  company  shall  be 
liable  to  such  employee  for  each  day  until 
such  payment  is  made  in  a  sum  equal  to 
the  daily  wage  of  the  employee."  The  court 
I  said:     "It  is  true     .     .    .     that  railroads 
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Statement  by  Mr.  Justice  McKcnna: 
Suit  brought  by  plaintiff  in  error,  the 
Erie  Railroad  Company  (as  it  was  plaintiff 
below,  we  shall  so  drsi^ate  it),  to  restrain 
the  di'fondant  in  error  (herein  called  de- 
fendant) from  instituting  actions  to  recover 
penalties  for  noncompliance  with  the  provi- 


sions of  the  labor  law  of  the  state  of  New 
York,  which  required  plaintiff  to  pay  its 
employee^  semimonthly  and  in  cash. 

The  object  of  the  suit  is  to  test  the  con- 
stitutionality of  the  law. 

The  bill  is  very  elaborate  and  alle^^ 
with  much  detail  the  following  facts: Plain- 


may  be  placed  in  a  class  by  themselves  for 
some  h^giHlative  purposes*,  but  only  for  such 
purposes  as  have  to  do  with  duties  peculiar 
to  them  as  carriers,  or  with  the  dangers 
peculiar  to  their  operation.  .  .  .  There 
IS  nothing  in  the  act  under  consideration 
which  suggests  a  valid  basis  for  the  classi- 
fication which  it  makes.  It  is  not  designed 
to  regulate  the  business  of  common  car- 
riers, nor  has  it  any  reference  to  the  haz- 
ards peculiar  to  the  operation  of  railroads. 
In  brief,  no  good  reason  appears  for  re- 
quiring railroads  to  pay  in  accordance  with 
the  provisions  of  this  act  those  who  leave 
their  service,  while  manufacturing  corpora- 
tions and  other  employers  of  labor  are  ex- 
cepted from  its  operation."  The  court  fur- 
ther points  out  that  when  the  act  was 
passed  there  was  no  statute  relating  to 
the  time  of  payment  of  wages  of  railroad 
employees,  but  that  since  the  passage  of  the 
act  a  statute  was  passed  requiring  all  em- 
ployers of  labor  to  pay  their  employees 
semimonthly,  and  said:  '*If  the  act  in  con- 
troversy can  be  held  valid,  we  would  have 
a  present  situation  where  the  faithful  em- 
ployee who  is  working  regularly  can  only 
demand  payment  of  his  wages  semimonthly. 
while  one  who  voluntarily  quits  the  service 
of  the  railroad  ctunpauy  \\  ithout  cause 
must  be  paid  in  Feventy-two  hours.  There 
is  no  just  reason  for  such  discrimination. 
The  classification  made  in  the  act  before 
us  is  arbitrarv  and  without  anv  valid  rea- 
son  for  its  basis." 

It  would  soem  that  upon  the  question  of 
class  legislation  this  case  is  not  to  be  recon- 
ciled with  the  d<K'ision  in  St.  Louis,  1.  M. 
&  S.  R.  Co.  v.  Paul,  173  U.  S.  404,  43  L. 
ed.  746,  19  Sup.  (St.  Rrp.  419.  considered  in 
the  said  note  in  35  L.R.A.  (X.S.)  550,  and 
referred  to  in  the  opinion  in  Frie  R.  Co.  v. 
Williams,  as  the  statute  in  the  Paul  Case 
was  limited  to  corporations  or  persons 
operating  or  constructing  railroads  or  rail- 
road bridges,  but  the  Indiana  court  does  not 
refer  to  such  decison. 

In  Wynne  v.  Seaboard  Air  Line  R.  Co. 
—  S.  C.  — ,  79  S.  E.  521,  the  court  sus- 
tained the  statute  of  South  Carolina  re- 
quiring immediate  payment  on  demand  of 
wages  earnwl  by  a  laborer  discharged  by 
"any  corporation  carrying  on  any  busines? 
in  this  state  in  which  laborers  are  employed, 
whose  wages,  under  the  business  rule  or 
custom  of  sucli  corporation,  are  paid  month- 
ly or  weekly  on  a  fixed  day  beyond  the  end 
of  the  month  or  week  in  which  the  labor 
is  performed."  The  court  held  that  the 
statute  did  not  deprive  the  corporation  of 
its  property  without  due  process  of  law, 
nor  deny  to  it  the  equal  protection  of  the 
laws,  and  cited,  as  sustaining  a  similar 
statute,  the  aforesaid  case  of  St.  Louis, 
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I.  M.  &  S.  R.  Co.  V.  Paul,  supra,  and  stated 
that  the  principal  ground  taken  by  the 
supreme  court  of  Arkansas  in  the  Paul 
Case  of  the  right  to  alter  or  repeal  all  char- 
ters of  incorporation  was  equally  applica- 
ble under  the  South  Carolina  Constitution. 
The  court  held  also  that  such  l^islation 
might  be  sustained  under  the  police  power. 
It  will  be  noticed  that  the  statute  sustained 
in  the  Paul  Case  applied  to  a  much  more 
restricted  class  than  the  foregoing  South 
Carolina  statute. 

In  State  v.  Missouri  P.  R.  Co.  242  Mo. 
339,  147  S.  W.  118,  the  court  sustained  the 
constitutional  it  V  of  the  Missouri  statute  of 
1911,  entitled,  **An  Act  Requiring  All  Cor- 

ftorations  Doing  Business  in  This  State  to 
*ay  Their  Employees  as  Often  as  Sejni- 
monthly,  and  Fixing  Penalties  for  Viola- 
tion Thereof."  It  was  held  in  terms  that 
such  statute  did  not  violate  §  1  of  art.  14 
of  thb  Amendments  to  the  U.  S.  Constitu- 
tion, nor  did  it  conflict  with  §  10  of  art.  1 
of  that  Constitution  as  destroying  the  right 
of  defendant  to  make  legitimate  contracts 
with  its  employees  in  respect  to  matters 
which  are  not  a  violation  of  any  criminal 
law,  and  which  do  not  relate  in  any  manner 
to  the  safety,  health,  or  public  welfare  oi 
such  employ cea,  as  the  law  does  tend  to 
promote  the  welfare  of  defendant's  em- 
ployees and  the  general  public,  and  is  not 
no('dles.sly  injurious  or  oppressive  to  cor- 
porations. It  was  also  held  that  the  law 
did  not  violate  the  -Missouri  Constitution 
as  depriving  the  companies  of  their  natural 
right  and  liberty  to  contract,  or  of  the  gains 
of  their  own  industry,  or  of  their  property 
without  due  process  of  law,  or  of  the  char- 
ter right  to  employ  labor  upon  anv  reason- 
able terras  agreed  upon:  nor  did  it  violate 
such  Constitution  as  taking  the  company's 
private  property  and  appropriating  the 
same  to  the  private  use  of  certain  of  its 
employees,  nor  as  granting  irrevocable  privi- 
leges to  certain  persons,  nor  as  special  or 
class  legislation. 

In  Regan  v.  Tremont  Lumber  Co.  —  La. 
— ,  63  So.  874,  it  was  held  that  the  Louis- 
iana statute  of  1908,  providing  that  checks, 
punch-outs,  tickets,  etc.,  issu^  to  laborers 
and  employees  for  their  services,  shall  be 
redeemed  in  current  money,  does  not  vio- 
late any  provisions  of  the'  Constitution  of 
the  United  States.  This  act  was  in  sub- 
stance similar  to  the  statute  of  Tennessee 
sustained  in  Knoxville  Iron  Co.  v.  Harbi- 
son, 183  U.  S.  13,  40  L.  ed.  55,  22  Sup.  Ct 
Rep.  1,  referred  to  at  length  in  the  afore- 
said note  in  35  L.R.A.  (N.S.)  549,  and  also 
in  the  opinion  in  Erie  R.  Co.  v.  Wiluams. 
and  the  Louisiana  court  follows  the  Harbi- 
son decision.  B.  B.  B. 
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tiff  is  a  Kcw  York  corporation,  and  de- 
fendant is  comraisflioner  of  labor  of  the 
state.  Plaintiff  maintains  a  railroad  in 
New  York  which  extends  into  other  states, 
and  operates  car  floats  and  other  floating 
equipment,  navigating  the  navigable  waters 
of  the  United  Statrg.  These  and  other 
equipment  are  used  in  the  business  of 
plaintiff  as  a  common  carrier  of  persons 
and  property  under  and  in  compliance  with 
tariffs  duly  prom ul.f^a tod  and  filed  under 
the  laws  of  the  atatc  and  of  the  United 
States;  and  plaintiff  is  also  a  carrier  of  the 
United  States  mails.  As  a  rule,  the  trains 
of  plaintiff  run  over  an  operating  division 
without  change  of  employees.  Some  of  the 
divisions  are  interstate  and  some  wholly 
within  the  state  of  Xew  Y'ork. 

Plaintiff,  in  carrying  out  its  functions, 
has  in  its  service  upon  that  portion  of  its 
road  lying  east  of  Meadville,  Pennsylvania, 
upwards  of  15,000  men,  who  are  employed 
either  wholly  within  or  partially  within 
the  state  of  New  York,  and  nearly  all  of 
them  are  employed  in  the  movement  of  in- 
terstate commerce.  The  great  majority  of 
these  employees  render  service  in  more  than 
one  state,  and  many  of  them  who  reside  in 
Pennsylvania  or  New  Jersey  render  a  part 
of  their  service  in  New  Y'ork,  any  many  who 
reside  in  the  latter  state  render  service  in 
the  other  two  states.  The  contracts  of  em- 
ployment of  many  of  them  were  made,  and 
in  the  future  must  be  made,  in  states  other 
than  Xew  York,  in  which  states  they  must 
reside. 

By  the  laws  of  New  York  plaintiff  was 
vested  with  its  powers  as  a  railroad  and 
to  contract  and  be  contracted  with  for 
the  employment  of  persons  to  conduct  its 
operations  and  enterprises  at  and  for  such 
wages  and  upon  such  terms  of  payment 
as  should  or  might  be  mutually  agreed  on; 
and  thereunder  it  has  been  its  custom  to 
pay  its  employees  monthly,  and  thus  pay 
them  prior  to  or  on  the  20th  day  of  each 
month  the  wages  earned  during  the  pre- 
ceding month. 

The  great  majority  of  plaintiff's  em- 
ployees were  in  its  service  prior  to  January 
1,  1908,  and  all  accepted  such  service  with 
full  knowledge  of  its  general  and  uniform 
custom   so   to  pay   its  employees   monthly. 

Prior  to  January  1,  1908,  tliere  existed 
and  has  since  existed  a  contract  between 
plaintiff  and  its  employees  that  the  latter 
should  be  paid  monthly  as  stated,  and  so 
to  pay  them,  as  distinguished  from  pay- 
ment twice  a  month,  is  not  inconsistent  with 
the  public  interest,  or  hurtful  to  the  public 
order,  or  detrimental  to  the  common  good. 

Section  4  of  the  labor  law  of  the  state 
makes  it  malfeasance  in  office  for  any  officer, 
agent,  or  emplovee  of  the  state  to  violate 
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or  evade  his  duty  under  the  law,  or  know- 
ingly permit  the  violation  or  evasion  of  the 
act,  and  he  is  subject  to  removal  from  office. 
Section  9t  provides  that  every  railroad 
company  and  certain  other  companies  shall 
pay  their  employees  in  cash,  and  no  such 


t**Section  ft.  Cash  payment  of  wages. — 
Every  manufacturing,  mining,  quarrying, 
mercantile,  railroad,  street  railway,  canal, 
steamboat,  telegraph  and  telephone  com- 
pany, every  express  company,  every  corpora- 
tion engaged  in  harvesting  and  storing  ice, 
and  every  water  company,  not  municipal, 
and  every  person,  fiim,  or  corporation  en- 
gaged in  or  upon  any  public  work  for  the 
state  or  any  municipal  corporation  thereof, 
either  as  a  contractor  or  a  subcontractor 
therewith,  shall  pay  to  each  employee  en- 
gaged in  his,  their,  or  its  business,  the 
wages  earned  by  such  employee  in  cash.  No 
such  company,  person,  firm,  or  corporation 
shall  hereafter  pay  such  employees  in  script, 
commonly  known  as  store  money  orders. 
[Laws  1897,  chap.  415,  as  amended  by  Laws 
1908,  chap.  443.] 

•'Section  30.  When  wages  are  to  be  paid. 
— Kvery  corporation  or  joint  stock  associa- 
tion, or  person  carrying  on  the  business 
thereof  by  lease  or  otherwise,  shall  pay 
weekly  to  each  employee  the  wages  earned 
by  hiin  to  a  day  not  more  than  six  days 
prior  to  the  date  of  such  payment.  But 
every  person  or  corporation  operating  a 
steam  surface  railroad  shall,  on  or  before 
the  1st  day  of  each  month,  pay  the  em- 
ployees thereof  the  wages  earned  by  them 
during  the  first  half  of  tlie  preceding  month, 
ending  with  the  15th  day  thereof,  and  ou 
or  before  the  15th  day  of  each  month  pay 
the  employees  thereof  the  wages  earned  by 
them  during  the  last  half  of  the  preceding 
calendar  month.  [Laws  1897,  chap.  415, 
as  amended  by  Laws  1908.  chap.  442.] 

"Section  11.' Penalty  for  violation  of  pre- 
ceding sections. — If  a  corporation  or  joint- 
stock  association,  its  lessee  or  other  person 
carrying  on  the  business  thereof,  shall  fail 
to  pay  the  wages  of  an  employee,  as  pro- 
vided in  this  article,  it  shall  forfeit  to  the 
people  of  the  state  the  sum  of  $50  for 
each  such  failure,  to  be  recovered  by  the 
factory  inspector  in  his  name  of  office  in  a 
civil  action;  but  an  action  shall  not  be 
maintained  therefor  unless  the  factory  in- 
spector shall  have  given  to  the  employer 
at  least  ten  days'  written  notice  that  such 
an  action  will  be  brought  if  the  wages  due 
are  not  sooner  paid  as  provided  m  this 
article. 

"On  the  trial  of  such  action,  such  cor- 
poration or  association  shall  not  be  allowed 
to  set  up  any  defense,  other  than  a  valid 
assignment  of  such  wages,  a  valid  set-off 
against  the  same,  or  the  absence  of  such 
employee  from  his  regular  place  of  labor 
at  the  time  of  payment,  or  an  actual  tender 
to  such  employee  at  the  time  of  the  pay- 
ment of  the  wages  so  earned  by  him,  or  a 
breach  of  contract  by  such  employee,  or  a 
denial  of  the  employment."  [Laws  1897, 
chap.  415.] 
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company  shall  pay  its  employees  in  scrip, 
commonly  known  as  store  money  orders. 

Section  10  requires  the  payment  of  em- 
ployees' wages  semimonthly. 

Section  11  imposes  a  penalty  of  $50  for 
each  failure  to  so  pay,  to  be  recovered  by 
the  factory  inspector  in  his  name  of  ofBce 
in  a  civil  action,  and  limits  the  defenses  to 
the  action  to  a  valid  assignment  of  such 
wages,  a  valid  setoff  against  the  same,  or 
the  absence  of  such  employee  from  his  regu- 
lar place  of  labor  at  the  time  of  the  pay- 
ment, or  an  actual  tender  at  the  time  of  the 
payment,  or  a  breach  of  contract  by  such 
employee,  or  a  denial  of  the  employment. 

The  connnisBioner  of  labor  is  required  to 
enforce  the  provisions  of  the  law,  and  noti- 
fied plaint itr  of  hiri  intention  to  do  so,  and 
to  sue  for  the  penalties  imposed  by  the  act. 
H«  expresHed  his  opinion  of  the  act  to  be 
that  each  failure  to  pay  the  wages  of  each 
employee  constituted  a  separate  offense,  and 
that  the  a;;gre<;ate  of  the  penalties  would 
be  $250,000.  Plaintiff  believes,  unless  that 
officer  is  restrained,  that  he  will  exercise 
his  authority  under  the  act. 

The  employees  of  plaintiff  are  distributed 
over  more  than  1,8 It)  miles,  and  the  making 
of  the  payment  of  their  wages  in  money 
semimonthly  instead  of  monthly  will  im- 
pose upon  and  subject  plaintiff  to  an  in- 
creased cost  and  expense  of  several  thous- 
and dollars  each  month. 

The  difficulty  of  semimonthly  payments 
is  described,  and  it  is  alleged  that  the  dras- 
tic and  enormous  penalties  are,  by  reason 
of  their  necessarily  aggregate  character  and 
effect,  so  excessive  as  to  evidence  legislative 
intention  to  unduly  limit  or  prevent  judi- 
cial inquiry,  and  practically  constrain  plain- 
tiff to  submit  to  the  statute  rather  than, 
by  contesting  its  validity,  to  take  the 
chances  of  the  penalties  it  imposes. 

That  the  statute  by  its  terms  prevents 
plaintiff  from  setting  up  in  defense  the  con- 
tracts existing  between  it  and  its  employees 
for  the  payment  of  their  wages  once  a 
month,  and  that  the  statute  violates,  when 
applied  to  plaintiff,  various  provisions  of 
the  Constitution  of  the  state  and  of  the 
United  States,  and  thereby  is  repugnant  to 
article  3  of  the  Constitution  of  the  United 
States  and  article  0  of  the  Constitution  of 
the  state  of  New  York,  in  that  it  is  an 
invasion  by  the  legislative  of  the  judicial 
power;  and  it  is  also  repugnant  to  §  1  of 
article  14  of  the  Constitution  of  the  United 
States,  and  §  0,  article  1,  of  the  Constitu- 
tion of  the  state  of  New  York,  in  that  it 
deprives  plaintiff  of  property  without  due 
process  of  law:  and  violates  §  10,  article 
1,  of  the  Constitution  of  the  United  States, 
in  that  it  impairs  the  obligation  of  con- 
tracts. The  act  in  its  other  provisions  de- 
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;  prives  plaintiff  of  property  without  due 
process  of  law,  and  of  the  equal  protec- 
tion of  the  laws.  It  also  interferes  with 
and  impairs  plaintiff's  performance  and  dis- 
charge of  its  duties  as  a  common  carrier 
in  interstate  commerce,  is  not  a  valid  exer- 
cise of  the  police  power,  and  is  illegal  and 
unenforceable  and  void  under  articles  of  the 
Constitution  of  the  state  and  of  the  Unit- 
ed States,  which  are  enumerated. 

By  the  enforcement  of  the  act  plaintiff 
will  be  subjected  to  enormous  penalti^,  a 
multiplicity  of  suitsi  and  to  great  and 
irreparable  damage,  and  plaintiff  has  no 
adequate  remedy  at  law. 

The  answer  of  the  defendant  .admitted  the 
allegations  of  the  complaint  as  to  the  stat- 
ute, and  alleged  that  he  intended  to  give 
such  notice  to  plaintiff  as  to  enforcing  such 
penalties  as  he  was  required  by  the  law  to 
give  and  enforce.  He  denied  that  he  had 
any  knowledge  or  information  sufficient  to 
form  a  belief  regarding  the  truth  of  the 
other  allegations  of  the  complaint. 

A  stipulation  of  facts  was  entered  into 
by  the  parties  upon  which  the  court  entered 
judgment  dismissing  the  complaint.  The 
judgment  was  successively  affirmed  by  the 
appellate  division  of  the  supreme  court  and 
by  the  court  of  appeals. 

The  facts  stipulated  practically  sustain 
the  allegations  of  the  answer,  and  detail 
the  manner  of  the  payment  by  plaintiff  of 
its  employees.  The  plaintiff  also  introduced 
in  evidence  an  exhibit  which  classified  its 
employees  and  showed  the  number  of  days' 
work,  total  compensation  and  average  com- 
pensation per  day  as  per  pay  rolls  for  the 
year  ending  June  30,  1908.  Its  materiality 
was  contested. 

Messrs.  Frederic  D.  McKenney  and 
George  F.  Browne!!,  for  plaintiff  in  er- 
ror: 

The  labor  law  of  New  York  is  repugnant 
to  U.  S.  Const.,  14th  Amendment,  in  that 
it  deprives  the  company  of  property,  and 
specifically  deprives  the  company  and  those 
of  its  employees  to  whom  it  applies  of 
liberty  without  due  process  of  law. 

Wright  V.  Hart,  182  N.  Y.  344,  2  L.R.A. 
(N.S.)  338,  75  N.  E.  404,  3  Ann.  Cas.  263: 
Adair  v.  United  States,  208  U.  S.  161,  52 
L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Republican  Iron  &  Steel  Co.  v. 
State,  160  Ind.  379,  62  L.R.A.  13(5,  66  N.  E. 
1005;  Braceville  Coal  Co.  v.  People,  147 
III.  66,  22  L.R.A.  340,  37  Am.  St.  Rep.  206, 
35  N.  E.  62;  Johnson  v.  Goodyear  Min.  Co. 
127  Cal.  4,  47  L.R.A.  338.  78 'Am.  St.  Rep, 
17,  69  Pac,  304;  Godcharles  v.  Wiperaan, 
113  Pa.  431,  6  Atl.  354;  San  Antonio  &  A. 
P.  R.  Co.  V.  Wilson,  4  Tex.  App.  Civ.  Cas, 
(Willson)    565,   19  S.  W.  910;   Toledo,  St, 
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L.  Si  W.  R.  Co.  V.  Long,  169  Ind.  316,  124 
Am.  St.  Rep.  226,  82  N.  E.  757. 

Tlie  conditions  under  which  the  legisla- 
ture, in  the  exercise  of  its  reserved  right  to 
alter  and  amend  corporate  charters,  may 
deprive  a  person  (t.  e.,  a  corporation)  of 
liberty  or  property,  are  substantially  the 
same  as  those  which  will  justify  such  a 
deprivation  in  the  exercise  of  the  police 
power. 

Lord  V.  Equitable  Life  Assur.  Soc.  194  N. 
Y.  212,  22  L.R.A.(N.S.)  420,  87  N.  E.  443; 
Shields  v.  Ohio,  05  U.  S.  319,  24  L.  cd.  357; 
Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.R.A.  338,  78  Am.  St.  Rep.  17,  69  Pac. 
304. 

The  question  whether  a  statute  is  or  is 
not  a  valid  exercise  either  of  the  police 
power  or  the  power  to  alter  or  amend  char- 
ters is  a  judicial  one,  not  foreclosed  by  leg- 
islative action. 

Re  Jacobs,  98  X.  Y.  98,  50  Am.  Rep.  636 ; 
People  V.  Gillson,  109  X.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  343;  Forster  v.  Scott, 
136  N.  Y.  577,  18  L.R.A.  543,  32  N.  E.  976; 
Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302;  People  v.  Hawkins, 
157  N.  Y.  1,  42  L.R.A.  490,  68  Am.  St.  Rep. 
736,  51  N.  E.  257;  Bcardslcy  v.  New  York, 
L.  E.  &  VV.  R.  Co.  162  N.  y\  230,  56  N.  E. 
488;  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct. 
Rep.  665;  People  ex  rel.  Rodgcrs  v.  Coler, 
166  N.  Y.  1,  52  L.R.A.  814,  82  Am.  St.  Rep. 
605,  59  N.  E.  716;  People  v.  Orange  County 
Road  Constr.  Co.  175  N.  Y.  84,  65  L.R.A. 
33,  67  X.  E.  129;  People  v.  Williams,  ISO 
N.  Y.  131,  12  L.R.A.(X.S.)  1130,  121  Am. 
St.  Rep.  854,  81  X.  E.  778;  Lochner  v.  Xew 
York,  198  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  Ann.  Cas.  1133. 

In  the  interest  of  uniformity  of  opera- 
tion, 80  necessary  to  the  success  of  every 
great  transportation  enterprise  whose  field 
of  operation  is  national  in  scope  and  char- 
acter, the  power  to  regulate  the  relations 
between  such  an  employer  and  its  employees, 
if  any  regulation  be  necessary,  should  be 
reserved  to  the  Congress  exclusively. 

Robbins  v.  Taxing  Dist.  120  U.  S.  489, 
.30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  592;  Leisy  v.  Hardin,  135 
U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  Rep.  681 ;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826;  ^linnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  57 
L.  ed.  1511,  48  L.R.A. (N.S.)  1151,  33  Sup. 
Ct.  Rep.  729. 

It  cannot  well  be  said  that  the  require- 
ment to  pay  many  thousand  employees 
located  in  several  states  and  on  board 
vessels  plying  the  navigable  waters  of  the 
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United  States  is  a  matter  of  merely  local 
concern. 

Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard) 230  U.  S.  352,  398,  57  L.  ed.  1511,  1540, 
48  L.R.A. (N.S.)  1151,  33  Sup.  Ct.  Rep.  729. 

The  excess  cost  of  paying  employees 
twice  a  month,  as  distinguished  from  once 
a  month,  and  the  burden  of  care,  labor,  and 
responsibility  imposed  by  the  statute,  con- 
stitute a  direct  ^Mirden  upon  interstate 
commerce,  and  violate  the  commerce  clause 
of  the  Federal  Constitution. 

Foster  v.  Master  &  Wardens,  94  U.  S. 
246,  24  L.  ed.  122;  Moran  v.  Xew  Orleans, 
112  U.  S.  69,  28  L.  ed.  653,  5  Sup.  Ct.  Rep. 
38;  Philadelphia  A  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep. 
1118;  Illinois  C.  R.  Co.  v.  Illinois,  163  U. 
S.  142,  41  L.  ed.  107.  16  Sup.  Ct.  Rep.  1096; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct. 
Rep.  722;  Atlantic  Coast  Line  R.  Co.  v. 
Wharton,  207  U.  S.  328,  52  L.  ed.  231,  28 
Sup.  Ct.  Rep.  121 ;  Galveston,  H.  &  S.  A. 
R.  Co.  v.  Texas,  210  U.  S.  217,  52  L.  ed. 
1031,  28  Sup.  Ct.  Rep.  638. 

The  statute  violates  the  14th  Amendment 
of  the  Constitution  of  the  United  States, 
and  is  unconstitutional  in  that  it  denies 
to  the  employees  of  the  Erie  Railroad  Com- 
pany the  equal  protection  of  the  laws. 

Kane  v.  Erie  R.  Co.  68  L.R.A.  788,  67 
C.  C.  A.  653,  133  Fed.  686;  Bedford  Quar- 
ries Co.  v.  Bough,  168  Ind.  671,  14  L.RJ^. 
(X.S.)  418,  80  X.  E.  529;  Toledo,  St.  L.  & 
W.  R.  Co.  V.  Long,  169  Ind.  316,  124  Am. 
St.  Rep.  226,  82  X.  E.  757;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Godard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ct.  Rep.  30;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431:  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  l.'->8,  41  L.  ed.  666,  669, 
17  Sup.  Ct.  Rep.  255. 

Messrs.  Joseph  A.  Kellogg,  Thomas 
Curmody,  Attorney  General,  and  Wllber 
W.  Chambers,  for  defendant  in  error: 

Legislative  acts  will  be  presumed  to  be 
constitutional,  and  if  there  is  any  doubt 
at  all,  such  doubt  will  be  resolved  in  favor 
of  the  validity  of  such  acts. 

Sinking  Fund  Cases,  99  U.  S.  700,  25  L. 
ed.  496:  Sweet  v.  Rechel,  159  U.  S.  380,  40 
L.  ed.  188.  16  Sup.  Ct.  Rep.  43;  Home 
Teloph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U. 
S.  265,  281,  53  L.  ed.  176,  186,  29  Sup.  Ct. 
Rep.  50. 

These  statutes  are  a  proper  exercise  of 
the  reserved  power  to  amend  corporate 
charters,  contained  in  the  Constitution  of 
the  state  of  Xew  York. 

Berea  College  t.  Kentucky,  211  U.  S.  45, 
53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33;  Leep  v. 
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St.  Louis,  I  M.  &  S.  R.  Co.  58  Ark.  407,  23 
L.R.A.  264,  41  Am.  St.  Rep.  109,  25  S.  W. 
7o;  Adirondack  R.  Co.  v.  New  York,  178 
U.  S.  335,  44  L.  ed.  492,  20  Sup.  Ct.  Rep. 
460;  New  York  ^  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S,  556,  507,  38  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437:  People  v.  O'Brien,  111  N.  Y. 
1,  2  L.R.A.  255,  7  Am,  St.  Rep.  884,  18  N. 
E.  692;  Greenwood  v.  Union  Freight  R.  Co. 
105  U.  S.  13,  26  L.  ed.  901;  Lord  v.  Equit- 
able Life  Assur.  Co.  194  N.  Y.  212,  22  L.R.A. 
(N.S.)   420,  87  N.  E.  443. 

There  is  but  a  single  limitation  to  this 
general  rule  of  the  power  to  amend  charters 
by  the  state,  enacted  under  its  sovereign 
power,  and  that  is,  the  power  may  not  be 
exercised  to  destroy  property  or  rights 
guaranteed  by  the  14th  Amendment  of  the 
United  States  Constitution,  and  by  similar 
provisions  of  state  Constitutions. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173 
U.  S.  404,  408,  43  L.  ed.  746,  747,  19  Sup. 
Ct.  Rep.  419. 

Only  those  persons  belonging  to  the  class 
for  whose  benefit  the  particular  constitu- 
tional provision  in  question  was  enacted 
may  legally  raise  the  question  that  the 
statute  violates  such  provision. 

Red  River  Valley  Bank  v.  Craig,  181  U. 
S.  548,  558,  45  L.  ed.  994,  1000,  21  Sup. 
Ct.  Rep.  703;  New  York  ex  rel.  Hatch  v. 
Reardon,  204  U.  S.  152,  160,  51  L.  ed.  415, 
422,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736 ; 
Yazoo  &  M.  Valley  R.  Co.  v.  Jackson  Vine- 
gar Co.  226  U.  S.  217,  57  L.  ed.  193,  33 
Sup.  Ct.  Rep.  40. 

The  primary  purpose  of  these  laws  is  to 
secure  to  the  laboring  men  the  full  value 
or  purchasing  power  of  their  wages. 

State  V.  Brown  &  S.  Mfg.  Co.  18  R.  I.  16, 
17  L.R.A.  856,  25  Atl.  246;  State  v.  Peel 
Splint  Coal  Co.  36  W.  Va.  802,  17  L.R.A, 
385,  15  S.  E.  1000;  Arkansas  Stave  Co.  v. 
State,  94  Ark.  27,  27  L.R.A. (N.S.)  255, 
140  Am.  St.  Rep.  103,  125  S.  W.  1001. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  contention  of  plaintiff  is  that  the 
labor  law  is  repugnant  to  the  14th  Amend- 
ment, "in  that  it  deprives  the  company  of 
property,  and  specifically  deprives  the  com- 
pany, and  those  of  its  employees  to  whom 
it  applies,  of  liberty,  without  due  process 
of  law."  The  contention  may  be  limited  at 
the  outset  to  the  rights  of  the  company. 
It  cannot  complain  for  its  employees;  and 
before  considering  the  contention  thus  lim- 
ited, it  is  well  to  see  what  meaning  or  ex- 
tent the  court  of  appeals  gave  to  the  law. 

The  court  decided  that  the  law  operates 
not  only  to  require  the  railroads  to  pay 
their  employees  semimonthly,  but  prohibits 
them  from  making  contracts  with  their  em- 
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ployees  which  shall  var 
ment.    If  this  were  not 
law,  the  court  said,   noi 
their  employees  would  h 
complaint,    "as    both    n: 
would  be  left  at  libcrtv 
tract  they   pleased   in    r 
when   the   servant's   \^a;j 
able  and  the  medium  ii 
be   paid."      This    libert; 
court  stated  the  con  ten 
to  be  that  the  law  depr  ' 
to   make   contracts   wit 
advantageous  terms,  an  I 
yond   the   power   of   th< 
plaintifl  also  contended 
the  equal  protection  of    I 

The  opposing  conten:   i 
be:   (1)  The  legislation   , 
of  the  power  reserved 
of  the  state  to  amend    ! 
(2)    it  constitutes  a  It 
the  police  power  of  th 

The    court    rejected 
plaintiff,  and  sustainei 
cise  of  the  power  ove 
and,    adverting    to    th< 
requirement  of  semini' 
an  unconstitutional  in 
state  commerce,   the  c 
be  observed  that  it  [tl 
fiict  with  any  legislat 
docs  it  affect  interstat 
And,  exhibiting  the  e> 
of   the  law,   it  was   1 
lates  to  the  wages  of 
ployed    wholly    withii 
York,    as   well    as   to 
whose  duties  take  thei 
others.    The  subject  i 
gress   has   not   under 
York,  C.  &  H.  R.  R. 
N.   Y.   123,   35   L.R.A 
St.  Rep.  850,  92  N. 

How  far  the  ^eser^ 
over  the  charters  of 
helped  out  by  its  pc 
gave  no  indication, 
that,  in  its  reference 
in  reviewing  the  dec 
the  sole  ground  of  its 
session  and  exercise 
state.     The  court  sa: 

"There  is  an  irrec< 
decisions  in  differer 
the  constitutional  v 
lation  fixing  the  met 
ment  of  the  wages  ( 
corporations.  After 
of  the  leading  cases 
sustaining  our  New 
ground  which  has  b( 
confiscate  corporate 
directly.     It  does  ii 
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burden  upon  the  corporations  to  which  it 
relates i  but  that,  1  think,  is  within  the 
power  of  the  legislature  to  the  extent  to 
which  it  has  been  exercised  in  this  case.*' 

The  legislation  having  been  passed  in  the 
ex<*rcl8e  of  the  reserved  power  of  the  state, 
is  it  valid,  notwithstanding  it  prohibits  both 
the  plaintifT  and  its  employees  from  con- 
tracting against  its  provisions?  PlaintifT 
asserts  the  negative,  and  attempts  to  sus- 
tain the  assertion  by  a  very  comprehensive 
argument  in  which  a  number  of  decisions  of 
this  court  and  of  other  courts  are  cited  and 
reviewed.  They  illustrate  by  various  in- 
stances the  fundamental  and  indisputable 
principle  that  personal  liberty  includes  the 
power  to  make  contracts.  But  liberty  of 
making  contracts  is  subject  to  conditions 
in  the  interest  of  the  public  welfare,  and 
which  shall  prevail — principle  or  condition 
— cannot  be  defined  by  any  precise  and  uni- 
versal formula.  Each  instance  of  asserted 
conflict  must  be  determined  by  itself,  and 
it  has  been  said  many  times  that  each  act 
of  legislation  has  the  support  of  the  pre- 
sumption that  it  is  an  exercise  in  the  in- 
terest of  the  public.  The  burden  is  on  him 
who  attacks  the  legislation,  and  it  is  not 
sustained  by  declaring  a  liberty  of  contract. 
It  can  only  be  sustained  by  demonstrating 
that  it  conflicts  with  some  constitutional 
restraint,  or  that  the  public  welfare  is  not 
subserved  by  the  legislation.  The  legisla- 
ture is,  in  the  first  instance,  the  judge  of 
what  is  necessary  for  the  public  welfare, 
and  a  judicial  review  of  its  ju(J<^ment  is 
limited.  The  earnest  conflict  of  serious 
opinion  does  not  sufhce  to  bring  it  within 
the  range  of  judicial  cognizance.  Cliicago, 
B.  k  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
562,  55  L.  ed.  328,  330,  31  Sup.  Ct.  Rep. 
259;  German  Alliance  Ins.  Co.  v.  Iiewis, 
233  U.  S.  389,  58  L.  ed.  — ,  34  Sup.  Ct. 
Rep.  612. 

In  considering  the  com  potency  of  the 
legislative  judgment  and  the  power  the 
courts  have  to  review  it,  we  may  inquire, 
what  is  here  complained  of  ?  What  does  the 
labor  law  of  New  York  do  that  seriously 
aflfects  the  liberty  of  plaintifT?  It  requires 
cash  payments.  That  requirement  is  not 
now  resisted.  It  requires  semimonthly  pay- 
ments. PlaintifT  now  pays  monthly.  The 
extent  of  its  grievance,  therefore,  is  two 
payments  a  month  instead  of  one,  with  the 
consequence  of  expense  and  inconvenience. 
It  is  hardly  necessary  to  say  tliat  cost  and 
inconvenience  (different  words,  probably, 
for  the  same  thing)  would  have  to  be  very 
great  before  they  could  become  an  element 
in  the  consideration  of  the  riglit  of  a  state 
to  exert  its  reserved  power  or  its  police 
power.  New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  656,  38  L.  ed.  260,  14  Sup.  Ct.  Rep. 
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437;  United  States  v.  Union  P.  R.  Co.  100 
U.  S.  1,  40  L.  ed.  319,  16  Sup.  Ct.  Rep. 
190;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul, 
173  U.  S.  4U4,  43  L.  ed.  746,  19  Sup.  Ct. 
Rep.  419;  Wisconsin,  M.  &  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  2S7,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115.  See  also  Baltimore  &. 
0.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 221  U.  S.  612,  55  L.  ed.  878,  31  Sup. 
Ct.  Rep.  621. 

Putting  cost  and  inconvenience  to  one 
side,  there  would  remain  only  an  ab- 
stract right.  Taking  them  into  considera- 
tion, they  constitute  the  detriment  to  which 
plaintifT  is  subjected  by  not  being  able  to 
make  the  forbidden  contracts.  It  may  be 
admitted  an  advantage  is  taken  away  from 
plaintifT,  or,  to  put  it  another  way,  a  bur- 
den is  imposed  upon  it.  Is  it  within  the 
power  of  the  state  to  impose  the  burden  by 
virtue  of  its  reserved  control  over  plain- 
tiff? The  question  must  be  iinswered  as  if 
the  requirement  of  the  law  was  part  of  the 
charter  of  plaintiff,  and  in  such  case  it 
would  seem  certainly  that  a  liberty  of  con- 
tract could  not  be  asserted  against  it,  for 
it  would  be  a  part  of  the  contract  accepted 
and  binding  on  plaintiff, — a  liberty  exer- 
cised precluding  a  liberty  to  be  exercised, 
— and  it  would  seem  necessarily  to  be  the 
very  essence  of  the  right  of  amendment  re- 
served that  what  could  have  been  put  in 
the  charter  originally,  whatever  its  conse- 
quence, can  be  added  to  the  charter,  what- 
ever the  consequence  of  the  addition.  Of 
course,  we  mean  what  was  and  is  competent 
for  the  state  to  impose;  and  we  are  brought 
to  the  narrow  question  whether  a  regulation 
of  the  time  and  manner  of  payment  by  a 
railroad  of  its  employees  is  within  the  com- 
petency of  the  state  to  require.  A  negative 
answer  is  contended  for,  the  argument  urged 
to  support  the  contention  being  that  a  con- 
tract right  of  dealing  with  its  employees 
is  conferred  by  plaintiff's  charter,  which 
right  the  labor  law  takes  away,  and  plain- 
tiff is  deprived  of  property  because  of  the 
expense  to  which  it  is  subjected,  which,  it 
is  contended,  is  not  justified  by  a  corre- 
sponding public  benefit.  It  would  seem, 
therefore,  to  be  the  contention  of  plaintiff 
that  it  acquired  by  its  charter  a  vested  right 
to  deal  with  its  employees  according  to  its 
own  judgment,  and,  as  alleged  in  its  answer, 
that  it  was  vested  with  its  powers  as  a  rail- 
road and  to  contract  and  be  contracted 
with,  for  the  employment  of  persons  to 
conduct  its  operations  and  enterprises  at 
and  for  such  wages  and  upon  such  terms 
of  payment  as  might  or  should  be  agreed 
on.  In  other  words,  it  is  the  contention 
that  the  rights  assorted  are  of  the  very 
essence  of  its  grant,  giving  it  the  rights  of 
a  natural  person,  and  investing  it  with  the 
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Bame  immunity  from  control,  whether  exer- 
cised under  the  police  power  or  the  reserved 
power  of  amendment.  We  may,  in  answer- 
ing the  contention,  put  aside  the  rights  of 
natural  persons  and  the  rights  which  might 
fxiflt  under  a  Constitution  which  did  not 
reserve  control  in  the  state.  The  effect  of 
the  control  reserved  was  to  make  plaintiff, 
from  the  moment  of  creation,  subject  to  the 
legislative  power  of  alteration,  and,  if 
deemed  expedient,  of  absolute  extinguish- 
ment as  a  corporate  body.  Spring  Valley 
Waterworks  v.  Schottlcr,  110  U.  S.  347,  352, 
28  L.  ed.  173,  175,  4  Sup.  Ct.  Rep.  48.  And 
whether  expedient  or  not  is  a  question  for 
the  legislature,  not  for  the  courts.  Id.  357. 
In  other  cas^-s  the  effect  of  the  reserved 
power  of  amendment  is  said  to  be  to  make 
any  alteration  or  amendment  of  a  charter 
subject  to  it  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant  or 
any  right  vested  under  the  grant.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
084,  697,  698,  43  L.  ed.  858,  864,  19  Sup.  Ct. 
Rep.  565;  Looker  v.  Maynard,  179  U.  S. 
46,  62,  45  L.  ed.  79,  81, '21  Sup.  Ct.  Rep. 
21.  Surely  the  manner  or  time  of  paying 
employees  does  not  come  within  such  limi- 
tation. It  is  a  matter  of  pure  administra- 
tion, not  comparable  in  its  burden  to  those 
sustained  iu  the  cases  which  we  have  al- 
ready cited. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul, 
173  U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct. 
Rep.  419,  a  law  of  Arkansas  was  sustained 
as  an  exercise  of  the  reserved  power  of  th& 
state  which  required  a  railroad  company 
discharging  with  or  without  cause,  or  re- 
fusing to  employ,  any  servant  or  employee, 
to  pay  him  his  unpaid  wages,  then  earned, 
at  the  contract  rate,  without  abatement  or 
deduction,  to  the  date  of  his  discharge,  and 
providing  that,  if  the  same  be  not  paid  on 
such  day,  then,  as  a  penalty  for  nonpay- 
ment, his  wanres  shall  continue  at  the  same 
rate  until  paid. 

In  New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  260,  14  Sup.  Ct. 
Rep.  437,  the  railroad  company  was  re- 
quired to  remove  various  grade  crossings 
at  its  own  expense. 

In  the  Sinking  Fund  Cases,  99  U.  S.  700, 
25  L.  ed.  496,  legislation  requiring  the  crea- 
tion of  a  sinking  fund  was  sustained  under 
the  reserved  power  of  amendment,  and, 
after  reviewing  the  cases,  the  court  said 
"that  whatever  rules  Congress  might  have 
prescribed  in  the  original  charter  for  the 
government  of  the  corporation  in  the  ad- 
ministration of  its  affairs,  it  retained  the 
power  to  establish  by  amendment."  Many 
other  cases  might  be  cited,  but  to  cite  them 
would  be  to  accumulate  authorities  on  a 
proposition  which  might  well  be  taken  at 
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this  late  date  to  be  incontestable.  Indeed, 
the  contention  of  defendant  that  the  legis- 
lation under  review  might  be  supported  un- 
der the  police  power  of  the  state  has  justi- 
fication in  cases. 

In  Knoxville  Iron  Co.  v.  Harbison,  1S3  U. 
S.  13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1,  a 
law  of  the  state  of  Tennessee  which  required 
all  persons  and  corporations  to  redeem  in 
money  evidences  of  indebtedness  given  to 
their  laborers  or  employees,  in  the  hands  of 
their  laborers,  employees,  or  a  bona  tide 
holder,  came  up  for  consideration.  The 
Knoxville  Coal  Company  paid  its  employees 
in  cash  and  in  coal  orders.    It  made  monev 

• 

by  the  practice.  There  was  no  proof  of  an 
express  agreement  between  the  company  and 
its  employees  that  the  orders  should  be 
paid  only  in  coal,  except  as  implied  from 
accepting  the  orders,  and  no  proof  of  an 
implied  agreement  except  as  drawn  from  the 
face  of  the  orders  and  the  custom  of  the 
company.  There  was  no  proof  of  compuI> 
sion  except  that  if  the  employees  did  not 
accept  pay  in  coal  orders  they  had  to  sub- 
mit to  be  in  arrears  about  twenty  days,  but 
the  company  paid  in  coal  orders  the  whole 
wages  due  at  the  end  of  each  month.  Har- 
bison purchased  a  number  of  the  coal  or- 
ders and  demanded  their  payment  in  cash, 
which  was  refused.  He  then  brought  suit 
against  the  company,  relying  on  the  statute. 
The  Supreme  Court  gave  him  judgment, 
which  was  affirmed  by  this  court  on  the 
ground  that  the  law  was  a  proper  exercise 
of  the  police  power  of  the  state.  This  court, 
by  Mr.  Justice  Shiras,  commenting  on  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  supra,  said 
that  in  that  case  stress  was  laid  upon  the 
reserved  power  of  amendment  which  the 
state  had,  "but  it  is  also  true  that,  inas- 
much as  the  right  of  contract  is  not  abso- 
lute in  respect  to  every  matter,  but  may  be 
subjected  to  the  restraints  demanded  by  the 
safety  and  welfare  of  the  state  and  its  in- 
habitants,  the  police  power  of  the  state  may. 
within  definite  limitations,  extend  over  cor- 
porations outside  of  and  regardless  of  the 
power  to  amend  charters."  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609.  The 
ruling  was  followed  in  Dayton  Coal  &  I. 
Co.  V.  Barton,  183  U.  S.  23,  46  L.  ed.  61, 
22  Sup.  Ct.  Rep.  5,  although  the  Dayton 
Company  was  not  incorporated  under  the 
laws  of  Tennessee. 

In  McLean  v,  Arkansas,  211  U.  S.  539, 
53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206.  a  law 
of  Arkansas  required,  where  miners  were 
employed  at  quantity  rates,  and  more  than 
ten  wore  employed,  that  they  should  be 
paid  by  the  weight  of  coal  mined  by  them 
as  it  comes  from  the  mine  and  before  it  wa« 
passed  over  a  screen  of  any  kind.    One  of 
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the  grounds  of  attack  on  the  law  was  tliat 
it  was  an  unwarranted  invasion  of  the  right 
of  contract  secured  by  the  14th  Amendment, 
the  argument  being  that  the  law  prevented 
the  miners  from  contracting  for  wages 
upon  the  basis  of  screened  coal  instead  of 
the  weight  of  the  coal  as  originally  produced 
at  the  mine.  The  law  was  sustained  as  a 
proper  exercise  of  the  police  power  of  the 
state. 

It  is,  however,  contended  by  plaintiff,  that 
the  law  under  review  cannot  be  sustained 
either  as  an  exertion  of  the  police  power 
or  as  an  alteration  of  the  charter  of  plain- 
tiff, unless  the  court  can  say  from  a  com- 
parison of  the  systems  of  payment — month- 
ly and  semimonthly — that  the  former  affects 
adversely  the  general  welfare  or  public 
good,  and  the  latter  "remedies  that  evil 
or  condition,  and  of  itself  does  not  consti- 
tute an  unjust  burden  upon  the  employer." 
But  whether  the  law  imposes  an  unjust  bur- 
den df'pcnds  upon  its  validity,  and  whetlicr 
the  public  welfare  is  subserved  by  one  sys- 
tem or  the  other  is,  as  we  have  said,  in 
the  first  instance,  for  the  legislature  to 
determine,  and  its  judgment  will  not  be 
reviewed  unless  "unmistakably  and  palpably 
in  excess  of  legislative  power."  McLean  v. 
Arkansas,  supra.  The  labor  law  of  New 
York  cannot  be  so  characterized. 

There  are  certainly  advantages  of  cash 
payment  over  deferred  payments,  and  an 
advantapfe  to  those  who  work  for  a  living 
of  a  ready  purchasing  power  for  their  needs 
over  the  use  of  credit.  This  is  found  as  a 
fact  by  the  trial  court,  and  even  if  there 
is  no  anirmative  evidence  of  it,  it  is  the 
expression  of  experience. 

The  next  contention  of  plaintiff  is  that 
the  cost  of  paying  twice  a  month  is  a 
direct  burden  on  interstate  commerce.  It 
is  not  necessary  to  review  and  compare 
the  cases  in  wliich  this  court  has  pointed 
out  the  difference  between  a  direct  and  in- 
direct burden  of  state  legislation  upon 
interstate  commerce,  or  the  power  of  the 
states  in  the  absence  of  re'rulation  by 
Congress.  It  is  enough  to  say  in  the  present 
ease  that  Congress  has  not  acted,  and  there 
is  not,  therefore,  that  impediment  to  the 
law  of  the  state;  nor  is  there  prohibition 
in  the  character  of  the  burden.  The  effect 
of  the  provision  is  merely  administrative, 
and  so  far  as  it  sffects  interstate  commerce, 
it  docs  so  indirectly.  The  court  of  appeals, 
as  we  have  seen,  considered  that  the  law 
relates  to  the  wages  of  railway  servants 
employed  wholly  within  the  state,  and  to 
those  whose  duties  take  them  from  the 
slate  into  other  states.  In  other  words, 
did  not  make  it  applicable  to  those  employed 
in  other  states,  and  it  therefore  does  not 
embrace  all  of  the  employees  of  plaintiff, 
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and  the  contention  based  upon  its  applica- 
tion to  all  is  without  foundation. 

The  last  contention  of  plaintiff  is  that 
the  statute  violates  the  14th  Amendment, 
"in  that  it  denies  to  the  employees  of 
the  Erie  Railroad  Company  the  equal  pro- 
tection of  the  laws."  Considerable  argu- 
ment is  made  to  support  the  contention,  in 
which  a  comparison  is  made  between  the 
employees — mechanics,  workmen,  and  la- 
borers— to  whom  the  law  applies,  and  the 
other  employees  of  the  company,  and  it  is 
declared  that  all,  if  any,  suffer  from  month- 
ly payments,  and  all  are  entitled,  there- 
fore, to  receive  the  benefit  of  semimonthly 
payments.  But,  as  we  have  said;  employees 
are  not  complaining,  and  whatever  rights 
those  excluded  may  have,  plaintiff  cannot 
invoke. 

Judgment  affirmed. 
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(In  Banc.) 

DORA  R.  HOUSEL  et  al.,  Appta., 

V. 

PACIFIC    ELECTRIC     RAILWAY    COM- 
PANY, Respt. 

(—  Cal.  — ,  139  Pac.  73.) 

Carrier  —  collision  with  Tchlcle  —  In- 
jury to  passenger  —  presumption  of 
negligence. 

The  injury  of  a  street  car  passenger  by 
collision  of  the  car  with  a  vehicle  upon  the 
highway  raises  a  presumption  of  negligence 
on  the  part  of  the  carrier  which  will  justify 
a  verdict  ngainst  it  in  an  action  to  hold  it 
liable  for  the  injury,  unless  it  explains  the 
cause  of  the  collision. 

(February  13,  1914.) 

APPKAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor  and  from  an 
order  denying  a  new  trial  in  an  action 
brought  to  reco\er  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligent  operation  of  defendant's  car.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

^fedsrs.  Thomson  &  Spencer,  for  ap- 
pellants: 

Plaintiff  was  entitled  to  a  presumption 
that  her  injury  was  caused  by  the  defend- 
ant carrier's  negligence;   she  thereby  made 


Note.  —  Generally  as  to  presumption  of 
nejrlignnce  from  inpirv  to  passenger,  see 
notes  in  15  L.R.A.  35,  13  L.R.A.(N.S.)  601. 
29  L.R.A.fN.S.)  808,  and  later  cases  cited 
in  L.R.A.  Dig.  "Evidence,**  II.  specifically  as 
to  presumption  in  ease  of  collisions,  see 
page  008  of  the  note  in  13  L.R.A. (N.R.), 
and  page  812  of  the  note  in  29  L.R.A.  (N.S.). 
0 
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out  a  prima  facie  case,  and  in  order  to 
rebut  this  presumption  of  negligence,  it 
was  necessary  for  the  respondent  to  show 
that  the  accident  "was  the  result  of  inevi- 
table casualty,  or  of  some  cause  which 
human  care  and  foresight  could  not  pre- 
vent." 

Boyce  ▼.  California  Stage  Co.  25  Cal. 
400,  9  Am.  Xeg.  Gas.  66 ;  Mitchell  v.  South- 
ern P.  R.  Co.  87  Cal.  02,  11  L.R.A.  130,  25 
Pac.  245,  9  Am.  Neg.  Cas.  85;  McCurrie  v. 
Southern  P.  Co.  122  Cal.  558,  55  Pac.  324, 
5  Am.  Neg.  Rep.  117;  Bassett  v.  Los  An- 
geles Traction  Co.  6  Cal.  Unrep.  700,  65 
Pac.  470;  Sambuclc  v.  Southern  P.  Co.  7 
Cal.  Unrep.  104,  71  Pac.  174;  Cody  v.  Mar- 
ket Street  R.  Co.  148  Cal.  90,  82  Pac.  666; 
Boone  v.  Oakland  Transit  Co.  139  Cal.  490, 
73  Pac.  243;  Kline  v.  Santa  Barbara 
Consol.  R.  Co.  150  Cal.  741,  90  Pac.  125; 
Bonneau  v.  North  Shore  R.  Co.  152  Cal. 
406,  125  Am.  St.  Rep.  68,  93  Pac.  100. 

Messrs.  J.  W.  McKlnley  and  R.  C. 
Gortnor,  for  respondent: 

The  action  was  not  one  for  the  applica- 
tion of  the  doctrine  of  res  ipsa  loquitur. 

Osgood  V.  Los  Angeles  Traction  Co.  137 
Cal.  282,  92  Am.  St.  Rop.  171,  70  Pac.  169; 
Harrison  v.  Sutter  Street  R.  Co.  134  Cal. 
549,  53  L.R.A.  COS,  66  Pac.  787;  Potts  v. 
Chicngo  City  R.  Co.  33  Fed.  610,  10  Am. 
Neg.  Cas.  674;  Quinlan  v.  6th  Ave.  R.  Co. 
4  Daly,  488;  North  Side  Street  R.  Co.  v. 
Want,  4  Tt'x.  App.  Civ.  Cas.  (Willson)  237, 
15  S.  W.  40. 

Angel lotti,  J.,  delivered  the  opinion  of 
the  court: 

The  following  statement  is  taken  from 
the  opinion  of  the  district  court  of  appeals 
of  the  second  district  fikil  in  this  case: 

"The  action  is  one  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
received  by  plaintiff  Lora  R.  Ilousol,  who 
was  a  passenger  upon  a  car  of  defendant, 
on  account  of  the  negligent  operation  of 
such  car.  The  acttion  was  tried  by  a  jury 
and  a  verdict  rendered  in  favor  of  defend- 
ant. From  the  judgment  entered  upon  such 
verdict,  and  from  an  order  denying  a  new 
trial,  plaintifTs  appeal  upon  a  statement. 

"The  injuries  inflicted  upon  plaintiff  Mrs. 
Housel  were  occasioned  by  reason  of  a  col- 
lision between  the  car  upon  which  she  was 
a  passenger  and  a  hay  wagon:  both  being 
upon  the  public  streets  of  the  city  of  Los 
Angeles.  There  is  evidence  in  the  record 
tending  to  show  that  the  driver  of  the 
wagon,  which  was  drawn  by  four  horses 
and  loaded  with  hay.  going  down  a  hill, 
lost  control  of  his  team,  and  that  when 
about  150  feet  from  the  point  of  collision 
one  of  the  horses  fell;  that  the  motorman 
in  charge  of  the  car,  having  an  opportunity  ' 
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to  and  seeing  the  team  approaching,  made 
no  effort  to  stop  his  car,  but  continued  on 
at  a  high  rate  of  speed,  and  the  car  was 
actually  in  motion  at  the  time  the  collision 
occurred.  In  other  words,  there  was  evi- 
dence tending  to  show  gross  negligence  on 
the  part  of  the  servants  of  defendant,  and 
that  the  injury  was  occasioned  thereby.  As 
is  usual  in  cases  of  this  character,  there 
was  a  decided  conflict  in  the  evidence;  that 
introduced  by  defendant  tending  to  show 
that  the  accident  was  unavoidable  and  that 
its  servants  exercised  the  utmost  care  in 
the  management  of  the  car.'  Lender  this 
proof,  the  court  properly  instructed  the  jury 
as  to  the  degree  of  care  enjoined  by  law  upon 
a  carrier  of  passengers ;  that  even  the  slight- 
est negligence  upon  the  part  of  defendant's 
servants  rendered  defendant  liable;  and  that 
this  was  true  even  though  some  unavoidable 
accident  or  negligence  of  some  other  person 
may  have  also  contributed  to  cause  the  ac- 
cident." 

The  principal  question  in  this  case  is 
whether  the  doctrine  of  res  ipsa  loquitur  is 
applicable  under  the  circumstances.  This 
question  arises  in  view  of  certain  instruc- 
tions to  the  jury,  given  by  the  trial  court, 
and  the  refusal  of  the  court  to  give  certain 
other  instructions  requested  by  plaintiffs. 

The  doctrine  of  res  ipsa  loquitur  is  thus 
stated  in  §  59  of  Shearman  &  Redfield  on 
the  Law  of  negligence,  6th  ed.,  viz.:  •*When 
a  thing  which  causes  injury  is  shown  to 
be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as,  in  the  ordi- 
nary course  of  things,  does  not  happen,  if 
those  who  have  the  management  use  proper 
caro,  it  affords  reafonable  evidence,  in  the 
absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  a  want  of 
care."  This  doctrine  has  been  applied  in  a 
long  line  of  cases  in  this  state  involving 
injuries  to  a  passenger  while  being  trans- 
ported by  a  common  carrier.  The  effect  of 
the  doctrine,  when  applied  to  such  cases,  is 
that  proof  of  the  injury  to  the  passenger 
while  he  was  being  carried  as  such  creates 
a  prima  facie  case  or  presumption  of  negli- 
gence on  the  part  of  the  carrier,  which  the 
carrier  is  called  upon  to  meet  or  rebut. 
"The  presumption  that  the  injury  was 
caused  by  the  negligence  of  the  carrier, 
which  is  raised  upon  the  proof  by  the 
plaintiff  that  he  was  injured  w^hile  being 
carried  as  a  passenger,  is  itself  a  fact  which 
the  jury  must  consider  in  determining  its 
verdict,  and  which,  in  the  absence  of  any 
other  evidence  in  reference  to  the  negligence, 
necessitates  a  verdict  in  favor  of  the  plain- 
tiff." See  Bush  v.  Barnett.  96  Cal.  204,  31 
Pac.  2;  Sambuck  v.  Southern  P.  Co.  7 
Cal.  Unrep.  104,  71  Pac.  174.  If  the  doc- 
trine   was    applicable    under    the    circum- 
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nces  of  this  case,  ive  do  not  see  how 
ca.ia  successfully  be  disputed  that  the 
il  court  erred  in  the  matter  of  instruc- 
ts to  the  jury.  The  learned  judge  of 
trial  court  clearly  believed  that  the 
trine  was  not  applicable  here,  and  ex- 
saly  instructed  the  jury  that  "the  fact 
t  an  accident  or  collision  happened  is 
.  to  l>e  considered  by  you  As  tending  to 
ive  negligence  on  the  part  of  the  defend- 
;,"  and  also  that  "the  mere  fact  that  the 
m  came  in  contact  with  the  car  is  not  of 
elf  evidence  of  negligence  on  the  part  of 
i  defendant."  He  also  refused  to  give  a 
\\ieBted  instruction  in  line  with  what  we 
ve  already  declared  to  be  the  situation 
ere  tlie  doctrine  is  applicable,  and  gave 
instruction  which,  considered  in  connec- 
»n  if^ith  the  whole  charge,  negatived  the 
eory  that  there  was  any  presumption 
isin^  from  proof  of  the  accident,  which 
e  jury  must  consider  as  a  fact  in  arriv- 
g    at   a   verdict. 

The  theory  of  learned  counsel  for  de- 
ndant  is  that  the  doctrine  is  not  appli- 
ble  here  for  the  alleged  reason  that  the 
jury  was  not  caused  by  an  instrumentality 
ider  defendant's  control;  or,  at  least,  that 
e  evidence  on  the  question  whether  it  was 
used  by  such  an  instrumentality  was  con- 
cting. 

A3  against  the  carrier,  it  appears  to  be 
.ttled  by  the  decisions  in  this  state  that, 
ider  such  circumstances  as  appear  here, 
le  doctrine  of  res  ipsa  loquitur  is  appli- 
\.ble  in  favor  of  the  passenger.  The  ques- 
on  was  squarely  presented  in  Osgood  v. 
OS  Angek-s  Traction  Co.  137  Cal.  280,  92 
an.  St.  Rep.  171,  70  Pac.  169,  where  the 
ijury  was  the  result  of  a  collision  be- 
wreen  two  cars  owned  and  operated  by  two 
ifferent  defendants  independent  of  each 
ther.  It  was  held  that  the  rule  clearly 
ppVied  to  the  proprietor  pf  the  vehicle  oc- 
upied  by  the  passenger.  The  statement  in 
IcCurrie  v.  Southern  P.  Co.  122  Cal.  558, 
'5  Pac.  324,  5  Am.  Neg.  Rep.  117,  that  "a 
•rirna  facie  case  is  established  when  the 
tlaintiff  shows  that  he  was  injured  while 
)cing  carried  as  a  passenger  by  the  defend- 
mt,  and  the  injury  was  caused  by  the 
uanner  in  which  defendant  used  or  di- 
ected  the  instrumentality  under  its  con- 
trol," was  quoted  approvingly,  and  the 
•ourt  said :  "If  the  fault  or  negligence  which 
was  the  proximate  cause  of  the  injury 
was  attributable  to  some  other  vehicle  un- 
der otlier  and  independent  control,  the  de- 
fendant could  so  sliow,  and  that  would  be 
a  pood  defense;  but  the  presumption  of  de- 
fendant's negligence  arises  regardless  of  the 
^act  that  the  injury  may  have  been  caused 
by  some  other  agency."  It  was  further 
said  that  the  peculiar  circumstances  of 
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this  class  of  cases,  when  made  to  appear, 
afford  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  ac- 
cident arose  from  want  of  care.  Harrison  v. 
Sutter  Street  R.  Co.  134  Cal.  649,  65  L.R.A. 
608,  66  Pac.  787,  relied  on  by  the  defend- 
ant here,  was  there  distinguished  in  such  a 
way  as  to  render  it  inapplicable  here.    The 
reasoning    of    this    case    is   equally    appli- 
cable to  a  collision  of  a  car  with  a  wagon 
as  to  that  of  two  street  cars  belonging  to 
different  companies  at  a  place  of  intersec- 
tion  of  their  tracks.     The  doctrine  was  al- 
so held   to  be   applicable  in   Houghton  v. 
Market-Street  R.  Co.  1  Cal.  App.   676,  82 
Pac.  972,  where  the  car  of  defendant  rail- 
road company  in  which  the  plaintiff  was  a 
passenger  came  into  collision  with  a  truck 
owned  and  operated  by  another  defendant. 
It  was  held  that  from  the  happening  of  the 
accident  a  presumption  of  negligence  arose 
in   favor  of  the  passenger  as  against  the 
railway    company.     Decisions    from    otheV 
states  to  the  same  effect  are  to  be  found. 
See  Shay  v.   Camden   &,  •:!>uburban   R.   Co. 
66    N.    J.    L.    334,    49    Atl.   647;    Olsen   v. 
Citizens'    R.    Co.    152    Mo.    426,    54   S.   W. 
470;   Hill  v.  Ninth  Ave.  R.  Co.  109  N.  Y. 
239,   16  N.  E.   61.     In  §   121  of  White  on 
Personal  Injuries  it  is  declared  that  proof 
of  collision  of  a  car  with  a  vehicle  will  or- 
dinarily raise  a  presumption  of  negligence 
sufficient  to  justify  a  verdict,  if  the  cause 
of  the  collision  is  not  explained.    See  also 
2   Nellis,   Street   Railways,   §   496;    Booth, 
Street  Railways,  2d  ed.  §  361.     In  Shay  v. 
.Camden  &  Suburban  R.  Co.  supra,  it  was 
said:  "Proof  of  the  happening  of  a  collision 
between  the  car  in  which  she  was  carried 
and  a  vehicle  in  the  public  streets,  an  ac- 
cident   which,    in    the    ordinary    course    of 
events,    would    not   have    happened   if    the 
proper  care  had  been  used  by  the  motorman, 
raised  an  implication  of  negligence  on  the 
part    of    the    company.      It    was    for    the 
company   to   establish   that   the   motorman 
was   not,   in   fact,  negligent."     The   reason 
for  the  application  of  the  doctrine  in  such 
cases  appears  to  be  practically  as  stated  in 
this  quotation,   viz.,  that,   in  view   of   the 
very  high   degree   of   care   essential   under 
the  law  on   the  part  of  a  carrier  of  per- 
sons towards  those  who  are  its  passengers, 
such  a  collision  would  not  hajJpen   in  the 
ordinary  course  of  events  if  the  carrier  ex- 
ercised such  care,  and  that  ordinarily  when 
such  an  accident  occurs  it  is  due  to  failure 
on   the   part  of   the   person   operating  the 
car  to  use  the  proper  degree  of  care  in  so 
operating  it;    or,   in   other  words,  to  "the 
manner    in    which    defendant    used    or    di- 
rected  the   instrumentality   under   its   con- 
trol."    As  said  in  Osgood  v.  Los  Angeles 
Traction  Co.  supra,  it  is  always  open  to 
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the  carrier  to  show,  in  reply  to  the  prima 
facie  case  thus  made,  that  there  was  no 
failure  on  its  part  to  use  due  care.  As 
has  been  suggested  in  some  of  the  cases, 
the  means  of  proving  the  specific  facts  as 
to  the  cause  of  the  accident  are  peculiarly 
within  the  power  of  the  carrier,  and  the 
explanation  should  come  from  it,  rather 
than  from  the  passenger,  who  very  often 
is  unable  to  ascertain  and  prove  the  real 
facts. 

There  is  some  conflict  of  authority  upon 
the  proposition  we  have  been  discussing. 
This  court,  however,  has  heretofore  adopted 
the  view  we  have  set  forth,  and  we  see 
no  good  reason  to  depart  therefrom. 

We  see  nothing  in  the  claim  that  the  the- 
ory on  which  the  case  was  tried  was  such 
as  to  maice  immaterial  the  matter  we  have 
been  discussing. 

In  view  of  what  we  have  said,  we  are 
of  the  opinion  that  the  district  court  of 
appeal  was  correct  in  its  conclusion  that  a 
reversal  must  be  had. 

As  was  said  by  the  District  Court  of  Ap- 
peal, it  is  unnecessary  to  pass  upon  the 
alleged  misconduct  of  counsel  for  defend- 
ant, as  it  is  not  presumable  that  a  repetition 
of  the  matters  claimed  to  constitute  mis- 
conduct will  occur  on  another  trial. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  Shaw,  J.;  Sloss,  J.;  Ijorl- 
gan,  J.;  Mclvin,  J.;  Henshaw,  J. 
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EDWARD  GERRISH  GARDNER,  by  Next 

Friend, 

V. 

ARTHUR   W.   DEN  1  SON,    Admr.,   etc.,   of 
Edward  Gcrrish,  Deceased. 

(237  Mass.  402,  105  N.  E.  350.) 

Contract  —  consideration  —  naming  of 
child. 

1.  The  privilege  of  naming  a  child  is  a 
vaHd  consideration  for  a  promise  to  pay 
money. 


Same  -*•  for  benefit  of  child  —  right  to 
enforce. 

2.  A  child  may  enforce  an  agreement 
made  by  a  stranger  with  its  parents  to 
place  a  specified  sum  in  trust  for  the  chikl 
for  the  privilege  of  naming  it. 

Waiver  —  rights  under  contract  —  suit 
In  name  of  another. 

3.  A  father,  by  bringing  an  action  as  next 
friend  in  the  name  of  his  son,  to  enforce 
an  agreement  by  a  stranger  to  place  money 
in  trust  for  the  child  for  the  privilege  of 
naming  him,  relinquishes  any  rights  which 
he  may  personally  have  had  under  the  con- 
tract. 

(May  21,  1914.) 

} EXCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  enforce  an  agreement  to  pay  a  certain 
amount  in  consideration  of  the  performance 
of  a  promise  to  name  plaintiff  for  the  de- 
fendant's testator,  which  resulted  in  a  ver- 
dict for  defendant.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  L.  P.  St.  Coeur  and  G.  H. 
Mellen  for  plaintiff. 

Messrs.  S.  K.  Hamilton  and  T.  Eaton 
for  defendant. 

Rngg,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  facts  upon  which  the  plaintiff  seeks  to 
recover  are  these:  His  father,  who  was  on 
friendly  terms  'with  the  defendant's  testator, 
Edward  Gerrish,  told  the  latter,  in  Novem- 
ber, 1900,  that  the  birth  of  a  child  was 
expected  in  his  family.  Gerrish,  after 
several  interviews,  promised  that  if  a  boy 
should  be  born  and  named  for  him,  Edward 
Crerrish  Gardner,  he  would  make  some  pro- 
vision for  the  child.  When  the  child  was 
born,  on  January  1,  1901,  he  was  named 
for  the  defendant's  testator.  On  January 
23,  1901,  the  plaintiff's  father,  at  the  re- 
quest of  Gerrish,  wrote  at  the  latter 's  dic- 
tation the  following: 

Jan.  23,  1901. 
I,  Edward  Gerrish,  promise  to  place  in 
trust  for  Joseph  A.  Gardner's  youngest  son. 


\ote.  —  Validity  and  enforceability  of 
contract  in  consitleration  of  naming 
child, 

*'There  is  a  sufficient  consideration  for  a 
promise  if  there  is  any  benefit  to  the  prom- 
isor, or  any  loss  or  detriment  to  the  prom- 
isee."   9  Cyc.  311. 

Naming — as  consideration  generally. 

That  the  privilege  of  naminjj  a  child  is 
a  valid  and  legal  consideration  for  a  promise 
is  well  established  bv  all  the  authorities. 
51  l..R,A.(N,S,) 


Daily  v.  Minnick,  117  Iowa,  503,  60  L.R.A. 
840/91  N.  W.  913:  Wolford  v.  Powers,  S5 
Ind.  294,  44  Am.  Rep,  16;  Diffenderfer  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87:  Bab- 
cock  V.  Chase,  92  Hun,  264,  36  N.  Y.  Supp. 
879,  3  N.  Y.  Anno.  Cas.  25:  Freeman  v. 
Morris,  131  Wis.  216,  120  Am.  St-  Rep. 
1038,  109  N.  W.  083,  11  Ann.  Cas.  481; 
Eaton  V.  Libbcv,  165  Mass.  218,  52  Am.  St. 
Rep.  511.  42  N.  E.  1127.  This  rule  is  in 
accord  with  the  holding  in  Gard:^eb  v. 
Demson. 
In  makin;;  such  contracts,  parents  act  a^ 
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bom  Jan.  1,  1901,  $10,000,  for  naming  said 
son  after  mc.       Edward  GcrriBh  Gardner. 

No  specific  sum  of  money  had  been  men- 
tioned before.  Gerrish  then  signed  the 
paper  in  the  presence  of  the  plainiitf's  fath- 
er, who  since  has  had  the  possession  and 
control  of  it.  Gerrish  later  lived  in  the 
family  of  the  plaintiff's  father  and  showed 
special  attention  to  the  child,  bestowing 
many  gifts  upon  him  and  constantly  re- 
ferring to  him  as  "my  boy."  He  died  in 
11)00  leaving  an  estate  of  more  than  $200,- 
UOO,  ncVer  having  made  any  provision  for 
the  benefit  of  the  plaintiff. 

The  privilege  of  naming  a  child  is  a 
valid  consideration  for  a  promise  to  pay 
money.  The  child  has  a  direct  and  im- 
mediate interest  in  liis  name  and  is  more 
affected  by  it  than  anyone  else.     He  loses 


the  opportunity  of  receiving  a  more  ad- 
vantageous name,  and  is  compelled  to  bear 
whatever  detriment  may  flow  from  the  name 
imposed  upon  him.  The  consideration  moves 
in  part  from  the  child,  although  he  is  not  in 
a  position  personally  to  yield  an  assent  to 
the  promise  at  the  time  it  is  made.  It  is 
a  general  rule  that  one  who  is  not  a  party 
to  a  contract  cannot  bring  an  action  on  it 
even  though  it  be  made  for  his  benefit.  But 
the  circumstances  of  the  parties  respecting 
the  naming  of  a  child  are  so  peculiar,  the 
nearness  of  the  relation  so  great,  and  the 
obligation  resting  on  the  father  and  mother 
so  important,  and  the  consequences  to  the 
child  so  vital,  that  the  inference  may  be 
drawn  that  the  father  is  acting  in  the  in- 
terests of  and  as  agent  for  the  son  in  mak- 
ing any  contract  as  to  giving  him  a  name. 
Felton  V.  Dickinson,  10  Mass.  287,  as  in- 


the  natural  guardians  of  the  child,  and  are 
presumed  to  act  for  its  interest.  Daily  v. 
Minnick  and  Katon  v.  Libbcv,  supra. 

In  Wolford  v.  Towers,  85  Ind.  294,  44 
Am.  Rep.  10,  the  court  said:  *'Tho  sur- 
render, at  tlie  intostate's  request,  of  the 
right  or  privilege  of  naming  the  appellant's 
child,  was  the  yielding  of  a  consideration. 
The  right  to  give  his  child  a  nan^e  was  one 
which  the  father  possessed,  and  one  which 
he  could  not  be  deprived  of  against  his  con- 
sent. If  the  intestate  chose  to  bargain  for 
the  exercise  of  this  right,  he  should  be 
bound,  for  by  liis  bargain  he  limited  and 
restrained  the  father's  right  to  bestow  his 
own  or  some  other  name  upon  the  child. 
We  can  perceive  no  solid  reason  for  declar- 
ing that  the  right  with  which  the  father 
parted  at  the  intestate's  request  was  of  no 
value.  It  is  dilTicult,  if  not  impossible,  to 
invent  even  a  plausible  reason  for  affirm- 
ing that  such  a  right  or  privilege  is  abso- 
lutely worthless.  The  father  is  the  natural 
guardian  of  his  child,  and  entitled  to  its 
services  during  infancy,  and  within  this 
natural  right  must  fall  the  privilege  of 
bestowing  a  namj  upon  it.  In  yielding  to 
the  intestate's  request,  and  in  consideration 
of  the  promise  accompanying  it,  the  appel- 
lant certainly  Buffered  some  deprivation 
and  surrendered  some  right.  The  rule  is, 
that  'it  is  sufllcient  if  there  be  any  damage 
or  detriment  to  the  plaintiff,  though  no 
actual  benefit  accrue  to  the  party  under- 
taking.' .  .  .  Conceding  that  the  intes- 
tate derived  no  benefit,  still,  as  the  ap- 
pellant suffered  some  detriment  and  yielded 
a  right,  there  is  a  legal  con.sideration.  The 
concession  that  the  intestate  secured  no 
benefit  is  one  that  cannot  be  justly  made, 
for  he  himself  determined  that  the  act  done 
by  the  appellant,  at  his  request,  was  a  bene- 
fit to  him.  It  is  not  necessary  that  the 
consideration  for  a  promise  should  he  a 
property  one.  It  is  true  that  the  eourts 
and  text  writers  use  the  words  'valuable 
consideration,'  but  this  is  done  for  the  pur- 
pose of  distinguishing  the  consideration 
from  a  good  one;  that  is,  one  based  upon 
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love  and  affection,  and  from  one  resting  on 
a  purely  moral  obligation." 

The  benefit  of  the  name  to  the  promisor, 
and  the  detriment  to  the  parents  of  parting 
with  the  right  to  give  the  child  such  name 
as  they  might  choose,  is  that  which  the 
law  considers  as  valuable.  Daily  v.  Min- 
nick, 117  Iowa,  6G3,  60  L.R.A.  840,  91  N. 
\V.  1)13.  And  the  detriment  which  the  child 
itself  may  suffer  from  the  name  imposed 
is  also  considered.  Eaton  v.  Libbey,  105 
Mass.  218,  52  Am.  St.  Rep.  511,  42  N.  E. 
1127. 

1'he  naming  of  a  child  after  the  promisor 
is  sufficient  consideration  for  a  promissory 
note  payable  to  the  father.  Wolford  v. 
Powers,  supra.  And  the  same  is  true  of  a 
like  note  payable  to  the  child.  Eaton  v. 
Libbey,  supra,  where  the  court  said:  "Gifts 
to  a  child  because  of  its  name  are  common, 
and  a  change  of  name  is  often  made  the 
condition  of  a  gift  or  bequest.  -In  many 
jurisdictions  the  change  of  a  name  is  regu- 
lated by  statute.  If  we  assume  that  the 
right  to  name  a  child  belongs  to  its  par- 
ents, and  ultimately  to  its  father,  the 
child  cannot  be  said  to  have  no  interest 
in  the  name  imposed.  The  consequences  af- 
fect the  child  more  than  anyone  else.  He 
is  deprived  of  the  advantage  of  receiving 
any  other  name,  and  is  subjected  to  the 
possibility  of  detriment  because  he  bears 
the  name  imposed.  Assuming  that  the 
privilege  belongs  to  the  parents,  if  they 
waive  the  ripfht  in  favor  of  another,  we 
think  the  child  has  an  interest  in  the  name 
which  it  shall  bear  analogous  to  the  in- 
terest which  the  child  has  in  its  own  serv- 
ices, which  belong  to  the  father,  but  which, 
if  the  father  waives  his  right,  furnish  a 
good  consideration  for  a  promissory  note 
given  to  the  child  by  a  person  to  whom  they 
have  been  rendered.  .  .  .  The  right  of 
the  parents  is  one  which  they  have  as  the 
natural  guardians  of  the  child,  and  they 
may  be  presumed  to  act  in  the  matter  for 
its  interest.  If,  for  exercising  the  right  in 
a  particular  manner,  they  receive  a  reward 
which  they  recognize  and  treat  as  belong- 
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terpreted  by  Marstoii  v.  IHgelow,  150  Mass. 
45,  63,  5  L.R.A.  43,  22  N.  K.  71.  It  was 
said  in  Eaton  v.  Libbey,  105  Mass.  218,  at 
220,  52  Am.  St.  Uep.  511,  42  N.  E.  1127, 
respecting  the  naming  of  a  child:  ''The 
right  of  the  parents  is  one  which  i\wy  have 
as  the  natural  guardians  of  the  child,  and 
they  may  be  presumed  to  act  in  tiie  matter 
for  its  interest.  If,  for  exercising  the  right 
in  a  particular  manner,  they  receive  a  re- 
ward which  they  recognize  and  treat  as  be- 
lt nging  to  the  child,  it  should  be  considered 
as  its  property,  even  if  the  parents  could 
nave  kept  the  reward  as  their  own." 

This  action  is  brought  in  the  name  of 
the  son  by  his  father  as  next  friend.  That 
is  a  relinquishment  of  the  father's  personal 
rights  as  far  as  they  ever  might  have  been 
antagonistic  to  the  son,  and  is  equivalent  to 
an  assertion  that  whatever  he  did  was  done 
as  agent  for  the  son.  The  writing,  signed 
by  Gerrish,  while  inartificially  expressed, 
in   substance   is   a   declaration   by   the   de- 


fendant's testator  tliat  be  acknowledge 
himself  indebted  in  the  sum  of  $10,000  for 
the  privilege  granted  him  of  having  the 
plaintiff  bear  his  name,  llie  words  '"in 
trust,"  in  the  absence  of  any  detinition  of 
the  terms  of  any  trust,  may  be  treated  as 
meaning  nothing  more  than  the  expr^ion 
of  a  general  purpose  that  the  promise  was 
for  the  benefit  of  the  plaintiff.  No  promisee 
being  named  in  the  instrument,  all  the  at- 
tendant conditions  may  be  examined  for 
the  purpose  of  determining  to  whom  in  fact 
the  promise  to  pay  was  made.  Snch  resort 
to  extrinsic  circumstances  is  not  for  the 
purpose  of  changing  the  writing,  but  of  ap- 
plying it  to  its  proper  object.  Way  v. 
Greer,  196  Mass.  237,  81  N.  E.  1002;  WU- 
lett  T.  Smith,  214  Mass.  494,  497>  101  N.  £. 
1058,  and  cases  cited.  Under  all  the  cir- 
cumstances we  are  of  opinion  that  the  plain- 
tiff was  entitled  to  go  to  the  jury. 
Exceptions  sustained. 


ing  to  the  child,  it  should  be  considered  as 
its  property,  even  if  the  parents  could  have 
kept  the  reward  as  their  own.  In  this  case 
it  is  fair  to  say  that  in  the  transaction  in 
which  the  original  note  was  given  the  par- 
ents wore  acting  for  the  child,  and  were 
understood  by  the  defendant's  testator  to 
be  so  acting.  The  plaintiff  has  continued 
to  bear  the  name,  and  has  accepted  the 
present  note  since  he  arrived  at  years  of 
discretion,  and  he  has  further  ratified  the 
contract  by  bringing  this  suit  since  he  be- 
came of  age.  We  are  of  opinion  that  there 
was  a  valid  consideration  tor  the  note  mov- 
ing from  the  plaintiff  himself." 

The  naming  of  a  child  for  promisor  in 
accordance  with  his  previous  request  is  a 
sufficient  consideration  for  a  subsequent 
promise  to  convey  to  the  child  a  particular 
tract  of  land  because  of  such  act.  Daily  v. 
Minnick,  supra. 

Changing  the  name  of  a  child  is  also  a 
sufficient  consideration  for  a  promise  to 
the  parents  for  the  benefit  of  the  child. 
Babcock  v.  Chase,  92  Hun.  264,  36  N.  Y. 
Supp.  879,  3  X.  Y.  Anno.  Cas.  25. 

— as  adequate  consideration. 

In  the  absence  of  fraud,  the  question  of 
the  adequacy  of  such  a  consideration  is 
left  to  the  determination  of  the  parties. 
Wolford  V.  Powers  and  Babcock  v.  Chase,  su- 
pra. 

In  the  Wolford  Case  the  court  said: 
"Where  a  party  contracts  for  tlie  perform- 
ance of  an  net  which  will  alTord  him  pleas- 
ure, gratify  his  ambition,  please  his  fancy, 
or  express  his  appreciation  of  a  service  an- 
other has  done  him,  his  estimate  of  value 
should  be  left  undisturbed,  unless,  indeed, 
there  is  evidence  of  fraud.  There  is,  in  such 
a  case,  absolutely  no  rule  by  which  the 
courts  can  be  guided,  if  once  they  depart 
from  the  value  fixed  by  the  promisor.  If 
they  attempt  to  fix  some  standard,  it  must 
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necessarily  be  an  arbitrary  one,  and  ascer- 
tained only  by  mere  conjecture.  If,  in  the 
class  of  eases  under  mention,  there  is  any 
legal  consideration  for  a  promise,  it  muse 
be  sufficient  for  the  one  made;  for,  if  this 
be  not  so,  then  the  result  is  that  the  court 
substitutes  its  own  judgment  for  that  of 
the  promisor,  and,  in  doing  this,  makes  a 
new  contract.  Where  the  purpose  of  the 
party  is  to  secure  a  pecuniary  or  property 
benefit,  there  is  much  more  ground  for 
judicial  interference  than  in  a  case  like 
this,  where  the  controlling  purpose  is  not 
gain,  but  the  gratification  of  a  desire  or 
fancy.  Even  in  the  former  class  of  cases, 
courts  never  do  interfere  upon  the  sole 
ground  of  inadequacy  of  consideration,  and 
certainly  should  not  in  the  class  to  which 
the  one  at  bar  belongs.  Ko  person  in  the 
world,  other  than  the  promisor,  can  esti- 
mate the  value  of  an  act  which  arouses  his 
gratitude,  gratifies  his  ambition,  or  pleases 
his  fancy.  If  there  be  any  consideration  at 
all,  it  must  be  allotted  the  value  the  parties 
have  placed  upon  it,  or  a  conjectural  esti- 
mate, made  arbitrarily  and  without  the 
semblance  of  a  guide,  must  be  substituted 
by  the  courts." 

Uncertaintv. 

Of  course,  the  terms  of  the  agreement  as 
shown  by  the  evidence,  to  be  enforceable, 
must  not  be  ambiguous  or  indefinite  and 
uncertain.  Daily  v,  Minnick,  117  Iowa. 
563,  00  L.R.A.  840,  91  N.  W.  913,  and  Free- 
man v.  Morris,  131  Wis.  210,  120  Am.  St. 
Rep.  103S,  109  N.  W.  983,  11  Ann,  Cas.  481. 

So,  a  contract  in  consideration  of  the 
privilege  of  naming  a  child,  that  something 
would  be  left  the  child  at  the  promisor'^ 
death,  but  failing  to  state  what  amount  of 
property  would  be  left,  or  to  provide  a 
means  by  which  the  amount  could  be  ascer- 
tained, is  invalid  for  uncertainty.  Free- 
man V.  Morris,  supra. 
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Such  contract  is  not  aidod  by  the  testa- 
tor's declarations  to  third  persons  as  to 
how  much  he  would  leave  the  child,  or  by 
bequests  to  the  child  in  revoked  wills.    Ibid. 

But  the  purchase  by  promisor  of  a  tract 
of  land,  and  his  declaration  that  it  is  the 
land  he  intends  to  convey  in  fulfilment  of 
his  promise,  are  suflicient  to  render  cer- 
tain nis  promise  to  convey  an  infant  a  cer- 
tain quantity  of  land  in  case  he  is  named 
for  him.    Daily  v.  Minnick,  supra. 

Statute  of  frauds. 

If  6uch  a  contract  is  clearly  within  the 
statute  of  frauds,  it  is  unenforceable.  Daily 
V.  Minnick,  supra;  Parks  v.  Francis,  infra. 

So,,  an  oral  promise  to  deposit  a  definite 
sum  in  a  certain  bank  in  four  equal  annual 
instalments  for  the  privilpjvc  of  giviner  a 
child  the  promisor's  name  was  held  void  in 
Parks  V.  Francis,  50  Vt.  020,  28  Am.  Rep. 
517,  as  a  contract  not  to  be  performed  with- 
in a  year,  within  such  provision  of  the  stat- 
ute of  frauds. 

But  naminf^  a  child  for  the  grantor  is  a 
suflicient  performance  of  the  consideration 
to  take  an  oral  agreement  to  convey  land 
to  him  in  consideration  thereof  out  of  the 
statute  of  frauds,  where  payment  of  the 
purchase  money,  or  part  tliercof,  is  allowed 
to  do  so.    Daily  v.  Minnick,  supra. 

And  naming  a  child  after  promisor  at  his 
request  is. such  a  consideration  previously 
received  as  to  constitute  a  suflicient  per- 
formance of  an  oral  promise  to  convey  land 
to  take  it  out  of  the  statute  of  fraud3.*  Ibid. 

Who  can  enforce   contract. 

•  It  is  well  established  that  there  is  such 
privity  of  contract  between  the  child  nam<^ 
and  his  parents  as  to  entitle  him  to  main- 
tain an  action  for  the  enforcement  of  the 
contract.  Daily  v.  Minnick  and  Freeman 
V.  ^forris,  supra.  Gardner  v.  Denison  is 
in  accord  with  this  rule. 

The  child  is  not  such  a  stranger  to  the 
consideration  that  he  cannot  recover  on  the 
promise.  Eaton  v.  Libbey,  105  Mass.  218, 
62  Am.  St.  Rep.  511,  42  N.  E.  1127. 

In  Babcock  v.  Chase,  92  Hun,  204,  30  N. 
Y.  Supp.  879,  3  N.  Y.  Anno.  Cas.  25,  in  de- 
ciding whether  the  child  could  enforce  a 
promise  made  in  consideration  of  the  change 
of  her  name,  the  court  said:  "It  [the  prom- 
ise] was  made  expressly  for  her  benefit, 
and  by  reason  of  the  relationship  between 
her  and  the  promisees,  and  also  by  reason 
of  her  connection  with  the  consideration, 
there  was  such  a  privity  between  her  and 
the  promisees  that  she  had  a  right  to  en- 
force the  contract." 

By  continuing  to  bear  the  name  and 
bringing  the  suit,  the  infant  ratifies  the 
contract  made  by  his  parents.  Daily  v. 
Minnick;  Eaton  v.  Libbey;  and  Freeman  v. 
Morris, — supra. 

In  Wolford  v.  Powers,  85  Ind.  294,  44 
Am.  Rep.  10,  the  father  of  the  child  main- 
tained the  suit,  while  in  the  Diffenderfer 
Case,  the  child  sued  bv  her  next  friend. 
And  in  Parks  v.  Francis,  supra,  the  child 
was  plaintiff.  W.  W.  A. 
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OKIiAUOMA    SUPRKME   COURT. 
(Division  No.  1.) 

WALRl'S  MANUFACTURING  COMPANY, 

Plff.   in   Err., 

V. 

C.  A.  McMEHEN. 

(39  Okla.  007,  130  Pac.  772.) 

Assignment  —  of  article  purchased  — 
action  against  vendor. 

1.  A  right  of  action  in  original  purchaser 
and  debtor  against  original  seller,  who  is 
the  creditor,  does  not  run  with  chattels 
purchased  in  contracting  the  debt  in  the 
first  instance  to  a  second  purchaser  in  suc- 
cession, who  assumes  payment  of  the  debt 
upon  release  of  original  debtor,  in  absence 
ot  such  intent  of  the  parties  to  such  nova- 
tion, and  of  any  assignment  of  such  right 
by  original  to  substituted  debtor. 

Novation  —  sale  contract  —  action  on 
warranty. 

2.  ^^'here,  in  respect  to  failure  of  con- 
sideration, it  cannot  be  said,  as  matter  of 
law,  that  the  parties  to  a  novation  (by 
which  plaintiiT  releases  N.  from  liability 
upon  notes  in  consideration  of  defendant's 
assumption  to  pay  the  same,  the  defendant 
having  acquired  by  purchase  from  N.  the 
chattel  for  which  N.,  as  original  purchaser, 
executed  such  notes  to  plaintiff',  and  having 
assumed  to  pay  said  notes  in  consideration, 
as  between  himself  and  N.  only,  of  his  said 
acquisition)  so  intended,  nor  that  N.  as- 
signed his  right  to  the  defendant,  it  was 
error  for  the  court  to  instruct  the  jury,  as 
matter  of  law,  that  defendant  was  sub- 
rogated to  all  the  rights  of  N.  as  against 
plaintilT  in  respect  to  the  latter's  impliini 
warranty,  if  any,  of  the  quality  of  the  chat- 
tel to  N. 

(November  18,  1913.) 

Hcadnotes  by  Tn acker,  C. 


Note. '-^  Right  of  a  purchaaer  of  chat' 
tel  to  avail  himself  of  breach  of  %oar' 
ranty  made  to  the  seller. 

It  is  not  intended  to  include  herein  cases 
involving  the  liability  to  the  retailer  or 
consumer  of  a  manufacturer  of  food  products 
and  other  articles,  for  defects  therein,  with- 
out reference  to  whether  the  liability  is 
based  upon  the  theory  of  an  express  or  im- 
plied warranty,  or  on  the  doctrine  of  neg- 
ligence. On  this  subject,  see  notes  to  Tom- 
linson  v.  Armour  &  Co.  19  L.R.A.  (N.S.) 
923,  and  Mazetti  v.  Armour  &  Co.  48  L.R.A. 
(N.S.)  213,  and  other  notes  there  referred 
to. 

A  warranty  of  personal  property  is  per- 
sonal to  the  purchaser  of  the  property  to 
whom  the  warranty  is  made,  and  a  subse- 
quent sale  of  the  property  by  such  pur- 
chaser does  not  operate  to  vest  in  a  subse- 
quent purchaser  any  right  of  action  which 
the  former  might  have  against  the  original 
seller  for  a  breach  of  the  warranty,  for 
such   a   warranty   does   not  pass   with  the 
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1^  RROR  to  the  Superior  Court  for  PitU- 
j  burg  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  on  certain 
promissory  notes  given  for  the  balance  of 
the  purchase  price  of  a  soda  fountain  out- 
fit.   Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Wright  &  Boyd,  for  plaintiff  in 
error: 

An  inspection  of  the  article  purchased, 
or  an  opportunity  to  inspect,  relieves  the 
plaintiff  of  any  warranty  as  to  the  quality 
and  condition  of  the  article  sold. 

Talbot  Paving  Co.  v.  Gorman,  103  Mich. 
403,  27  L.R.A.  9C,  61  >'.  W.  055;  Camp- 
bell Printing  Press  Co.  v.  Thorp,  1  L.R.A. 
645,    36    Fed.   414;    Goulds   v.    Brophy,    42 


,  Minn.  109,  6  L.R.A.  392,  43  N.  W.  834; 
Davis  Calyx  Drill  Co.  v.  Mallory,  69  L.R.A- 
973,  69  C.  C.  A.  602,  137  Fed.  332;  Oil 
Creek  Gold  Min.  Co.  v.  Fairbanks,  M.  &  Co. 
19  Colo.  App.  142,  74  Pac.  543;  Remy, 
Schmidt  &.  Pleissner  v.  Healy,  161  Mich. 
260,  29  L.R.A. (N.S.)  139,  126  N.  \V.  202, 
21  Ann.  Cas.  74;  Jones  Bros.  v.  McEwan,  91 
Ky.  373,  12  L.R.A.  399,  16  S.  W.  81;  Stan- 
ford  v.  National  Drill  &  Mfg.  Co.  23  Okla. 
441,  114  Pac.  734. 

Mr.  Carl  3Ionk  for  defendant  in  error. 

Thackcr,  C,  filed  the  following  opinion: 

The  position  of  the  parties,  in  respect  to 

tlieir   descriptive  titles,   remains   the   same 

here  as  in  the  trial  court.     Plaintiff  sold 

the  Nix  Pharmacy,  and  installed  in  its  place 


property,  and,  to  maintain  an  action  for 
breach  thercK>f,  there  must  be  privity  be- 
tween the  parties: 

—Poet  v.  Burnham,  27  C.  C.  A.  455,  55 
U.  R.  App.  71,  83  Fed.  79,  holding  the 
original  seller  of  chattels  not  liable  upon 
an  implied  warranty  of  title  to  a  subse- 
quent purchaser  from  the  original  pur- 
chaser : 

— Nelson  V.  Armour  Packing  Co.  76  Ark. 
352.  90  S.  W.  2S8,  6  Ann.  Cas.  237,  stating 
the  docotrine  that,  unlike  covenants  of  title 
to  land,  a  warranty  of  personal  property 
does  not  run  with  the  property,  and  there 
is  no  privity  of  contract  between  the  vendor 
in  one  sale  and  the  vendees  of  the  same 
property  in  subsequent  sales,  hence  each 
vendee  can  resort,  as  a  general  rule,  only  to 
his  immediate  vendor: 

—Boyd  V.  Whitfield,  19  Ark.  447,  hold- 
ing that  an  implied  warranty  of  title  to 
personal  property  is  a  contract  personal  to 
seller  and  purchaser,  and  does  not  pass  by 
a  mere  transfer  of  the  property  to  a  subse- 
quent purchaser,  so  as  to  give  him  a  right 
of  action  ogainRt  the  first  seller  for  a  breach 
of  warranty,  the  rule  being  that  the  pur- 
chaser who  loses  the  chattel  by  the  inter- 
position of  a  paramount  title,'  for  his  re- 
dress, must  look  to  his  immediate  seller; 

— Welrthnusen  v.  Charles  Parker  Co.  83 
Conn.  231,  76  Atl.  271,  holding  a  warranty 
as  to  the  quality  of  personal  property  can- 
not be  taken  advantage  of  by  a  subsequent 
purchaser  from  the  original   purchaser; 

— Kendig  v.  Giles.  9  Kla.  278,  holding 
that  a  warranty  of  a  slave  does  not  puss 
with  tlie  slave  when  subsequently  sold;         I 

— Smitli  v.  Williams,  117  Ga.  782,  97 
Am.  St.  Rep.  220,  45  S.  K.  394,  holding 
that  each  sale  is  a  separate  transaction, 
and  each  seller  is  liable  for  his  own  con- 
tract, and  to  the  extent  thereof;  but  that 
he  cannot  enlarge  his  prior  vendor's  obliga- 
tion bevond  that  fixed  bv  law.  If  his  title 
is  not  good,  the  purchaser  must  look  to  the 
person  from  whom  he  purchased  the  article, 
and  to  whom  he  paid  the  consideration; 

— Broughton  v.  BadLr<'tt,  1  Ga.  75,  hold- 
ing that  a  bill  of  sale  for  personal  property 
is  not  negotiable,  and  an  indorsement  of 
61  L.R.A.  (X.S.) 


it  does  not  transfer  to  the  indorsee  a  right 
of  action  upon  a  warranty  contained  there- 
in of  the  property  sold,  but  the  original 
purchaser  may  maintain  an  action  upon 
such  warranty  after  having  disposed  of  the 
property.  To  the  same  effect,  see  Dukes  v. 
Nelson,  27  Ga.  457 ; 

— Zuckermann  v.  Solomon,  73  III.  130, 
holding  a  breach  of  warranty  of  personal 
property  cannot  be  asserted  by  a  subse- 
quent purchaser,  either  by  set-off  or  a  suit 
in  his  own  name; 

—Prater  v.  Campbell,  110  Ky.*  23,  60  S. 
W.  918,  holding  a  warranty  as  to  the  size 
of  timber,  where  the  timber  is  personal 
property,  does  not  pass  to  a  subsequent 
purchaser  thereof; 

— Asher  Lumber  Co.  v.  Cornett,  22  Kv. 
L.  Rep.  569,  66  L.R.A.  672,  68  S.  W.  438, 
holding  that  for  a  breach  of  warranty  of 
personal  property  the  buyer  may  sue  only 
his  immediate  seller: 

— Ranney  v.  Meisenheimer,  61  Mo.  App. 
434,  stating  the  rule  that  a  warranty  of  a 
chattel  is  available  only  between  the  par- 
ties to  the  contract,  and  not  in  favor  of  a 
third  person,  unless  claiming  as  assignee 
of  the  warranty; 

— Bordwell  v.  Collie,  45  N.  Y.  494.  hold- 
ing a  warranty  of  personal  property,  upon 
a  subsequent  sale  thereof,  not  to  pass  to 
the   subsequent   purchaser. 

But  in  Mazetti  v.  Armour  &  Co.  48  L.R.A. 
(N.S.)  213,  it  is  held  that  in  the  absence 
of  an  express  %varranty  of  quality,  the 
manufacturer  of  food  products  under  mod- 
ern conditions  impliedly  warrants  his  goods 
when  dispensed  in  original  packages,  and 
Bueh  warranty  is  available  to  all  who  may 
be  damaged  by  reason  of  their  use  in  the 
legitimate  channels  of  trade. 

Compare  with  Roberts  v.  Anheuser  Busch 
Brewing  Asso.  211  Mass.  449,  98  N.  E.  95, 
holding  that  there  cannot  be  a  warranty 
of  personal  property  where  there  is  no 
privity  of  contriv^t,  and  a  subsequent  pur- 
chaser of  an  article  cannot  maintain  an 
action  for  damages  on  •a  claim  of  breach  of 
warranty  as  to  quality;  but  where  the 
original  seller  is  the  manufacturer  of  the 
article,   and   by   public   advertisements   in- 
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of  busines^fi  at  McAlester,  Oklahoma,  a  soda 
fountain,  with  articles  for  use  in  connection 
therewith,  including  a  patented  carbonator, 
lor  $1,100,  of  which  $200  was  paid  at  the 
time;  the  balance  of  .1^900  being  evidenced 
by  the  purchaser's  notes  secured  by  his  chat- 
tel mortgage  on  all  the  property.  And 
about  two  and  one-half  months  later  defend* 
ant  purchased  with  the  consent  of  plaintiff, 
if  not  from  it,  and  installed  in  his  place 
of  business  in  said  McAlester^  all  tlie  said 
property,  upon  the  representation  of  the 
Nix  Pharmacy  that  the  carbonator,  which 
he  saw  before  purchasing,  was  a  fine  and 
first-class  carbonator,  guaranteed  by  plain- 
tiff to  do  the  work  any  other  carbonator 
would  do  (these  representations  being  re- 
peated in  the  presence  of  a  representative  of 


plaintiff  in  this  transaction),  at  the  same 
time,  in  substitution  for  the  obligations  of 
certain  of  the  Nix  Pharmacy  notes  and 
mortgage,  by  indorsement  tliereon,  assum- 
ing to  pay  the  said  notes  in  the  sum  of 
$022,  and  giving  his  own  chattel  mortgage 
on  the  same  property  as  security  therefor; 
the  Kix  Pharmacy  being  thus  released  on 
its  obligations  to  plaintiff.  But  it  is  not 
shown  how  the  amount  of  the  original  pur- 
chase price  representing  the  difference  be- 
tween said  $000  and  said  $622  was  elimi- 
nated as  a  liability,  nor  whether  the  price 
at  which  the  defendant  purchased  exceeded 
said  sum  of  $622.  It  appears  that  defend- 
ant paid  plaintiff  the  sum  of  $418,  leaving 
an  unpaid  balance  evidenced  by  said  note  in 
the   aggregate   sum   of   $204;    but,    in    fhi* 


duces  a  person  to  buy  his  product  of  a  re- 
tailer, sucli  manufacturer  may  be  held  in 
tort  for  damages  occasioned  the  purchaser 
by  such  misrepresentations.  As  shown  by 
comparison  of  this  case  with  the  preceding 
case,  the  cases  are  not  in  accord  on  the 
theory  of  liability  of  the  manufacturer  of 
the  article  to  be  sold  at  retail,  although 
lu)(h  hold  him  liable.  As  already  pointed 
out,  cases  of  this  oharncter  are  not  in- 
cluded herein,  but  they  may  be  found  in 
the  notes  heretofore  referred  to. 

In  Conestoga  Cigar  Co.  v.  Finke,  344 
Pa.  I.VJ,  1.3  L.R.A.  4.38,  22  Atl.  868,  the 
liability  of  an  inspector  of  tobacco  to  a 
subsequent  purchaser,  upon  a  warranty  of 
quality  printed  on  tags  attached  to  the 
bales  of  tobacco,  is  held  to  be  a  question  for 
the  jury  where  there  is  evidence  that,  by 
custom  and  usage  of  trade,  this  tag  or  label 
constitutes  a  warranty  of  quality  for  a 
specifiiKl  period  of  time  for  the  benefit  of 
any  person  in  whose  possession  the  tobacco 
may  come  within  such  time,  it  further  ap- 
pearing that  the  inspector  has  in  other 
cases  recognized  his  liability  to  third  per- 
sons upon  his  warranties,  and  that  his 
agent,  when  notified  of  the  defect  in  the 
tobacco  in  question,  admitted  the  defect  and 
promised  to  make  it  good. 

Effect  of  novation  of  contract. 

Of  course,  there  may  be  a  novation  of 
contract  so  complete  in  itself  as  clearly  to 
render  the  seller  liable  to  the  substituted 
purchaser  for  a  breach  of  warranty  con- 
tained in  the  original  contract.  The  cases 
considering  the  question  have  not  clearly 
developed  the  point  as  to  just  how  com- 
plete must  be  the  substitution  of  a  subse 
quent  purchaser  for  tlie  original  purchaser, 
to  entitle  the  former  to  avail  himself  of  a 
warranty  to  the  latter. 

It  has  been  held  that  a  suhseauent  pur- 
chaser of  an  interest  in  personal  property 
originally  sold  with  a  warranty,  who  exe- 
cutes a  note  jointly  with  the  original  pur- 
ehasers  in  renewal  of  a  note  given  by  the 
latter  for  the  purchase .  price,  may.  in  a 
suit  upon  the  renewal  note,  join  with  the 
(itlier  makers  in  asserting  a  breach  of  the 
61  L.R.A.  (N.S.) 


warranty  as  a  counterclaim.  York  Mfg.  Co. 
V.  Bonnell,  24  Ind.  App.  667,  57  N.  E.  590. 
It  is  stated  in  the  opinion  that  it  was  al- 
leged in  the  counterclaim  that  at  the  time 
of  the  purchase  of  the  interest,  there  was 
assigned  to  the  purchaser  an  interest  in  all 
contracts  which  the  original  purchasers 
had  with  their  vendor. 

In  Boyd  V.  Whitfield,  10  Ark.  447,  a  suit 
in  equity,  the  general  rule  that  a  warranty 
of  personal  property  will  not  pass  upon  a 
subsequent  sale  thereof  is  held  not  to  apply 
where  an  arrangement  is  made  between 
buyer  and  seller  and  a  third  person  by 
which  the  latter  assumes  payment  of  the 
purchase  money  directly  to  the  original 
seller,  and  it  is  said  that  such  purchaser  in 
equity  is  subrogated  to  the  implied  war- 
ranty of  title. 

This  case  is  very  similar  to  Walrus  Mfo. 
Co.  V.  McMehex,  except  that  in  the  latter 
case  the  representations  constituting  a  war- 
ranty were  repeated  by  the  original  pur- 
chaser to  the  subsequent  purchaser  in  the 
presence  of  a  representative  of  the  original 
seller.  It  is  to  be  noted,  however,  that  in 
the  Walris  Mfg.  Co.  Case  a  warranty  to 
the  original  purchaser  was  held  not  to 
inure  to  the  benefit  of  the  subsequent  pur- 
chaser. 

Where  the  original  seller,  in  lorder  to 
make  it  pos^tible  for  the  purchaser  to  resell 
the  article,  gives  the  second  purchaser  a 
warranty  similar  to  that  of  the  original 
purchaser,  the  subsequent  purchaser,  after 
having  paid  the  purchase  price  to  the  origi- 
nal purchaser,  as  his  remedy  for  a  breach 
of  the  warranty,  cannot  tender  the  article 
to  the  original  seller  and  recover  the  pur- 
chase price  from  him.  If  he  desires  to  pur- 
sue this  remedy,  he  must  have  recourse  to 
the  person  to  whom  the  purchase  money 
was  paid.  Johnson  v.  Whitman  Agri.  Co. 
20  ^!o.  App.  100. 

It  has  been  held  that  a  seller  of  personal 
property  with  a  warranty,  who  takes  notes 
secured*  by  a  mortgage  on  the  property  in 
payment  thereof,  is  not  liable  upon  the  war- 
ranty to  a  subsequent  purchaser  of  the 
property,  although  he  took  the  notes  of 
such  purchaser  as  collateral  to  the  notes 
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meantime,  the  carbon  a  tor  had  failed  prop-  ' 
erly  and  almost  entirely  to  perform  the 
function  for  which  it  was  intended,  althougli 
three  times  sent  to  plaintilf  for  repairs  and 
as  often  returned  to  defendant  with  such 
repairs  as  plaintilf  deemed  proper  or  could 
make  thereon;  and  defendant,  having  of- 
fered to  return  the  carbonator  and  demand- 
ed a  surrender  of  his  unpaid  notes,  to  which 
plaintiff  would  not  assent,  ultimately  dis- 
continued payment  of  these  notes,  this  ac- 
tion by  plaintiff  following  as  a  sequence. 

.The  evidence  tended  to  show  that,  al- 
though the  carbonator  w*ould  have  l>een 
worth  $250  if  it  would  properly  have  per- 
formed the  function  for  which  it  was  in- 
tended, it  was  worthless  when  defendant 
purchased  it  and  at  all  times  thereafter,  it 
being,  in  point  of  mechanism  and  material. 
Inherently  unsuited  to  perform  such  func- 
tion; but  there  is  nothing  further  to  throw 
light  upon  how  the  carbonator  was  valued, 
or  what  portion  of  the  purchase  price  was 
apportionable  to  it  in  either  the  original 
sale  to  the  Nix  Pharmacy  or  the  later  sale 
to  defendant.  Defendant,  waiving  any  right 
he  might  have  had  to  damages  in  excess  of 
the  face  value  of  the  seven  notes  sued  on, 
tendered  the  carbonator  to  plaintiff  in  court 
at  the  time  of  the  trial,  and  defeated  plain- 


tiff's action  upon  evidence  tending  to  prove 
the  facts  as  stated. 


The  application  of  the  Nix  Pharmacy  to 
plaintiff  for  the  purchase  of  this  property, 
in  the  first  instance,  recited  that  the  title 
should  remain  in  plaintiff  pending  discharger 
of  deferred  payments  on  the  purchase  price: 
but  this  reservation  of  title  in  plaintilf 
was  waived  and  lost  by  its  acceptance  of 
the  Nix  Pharmacy  notes  and  chattel  mort- 
gage for  such  deferred  payments,  the  taking 
of  the  notes  and  mortgage  being  inconsist- 
ent >vith  plaintifTs  ownership  of  the  prop- 
erty; and  it  appears  inferentially  that  that 
portion  of  defendant's  testimony  in  which 
he  said  he  purchased  the  property  of  plam- 
tiff  may  have  been  given  upon  the  erroneous 
theory  that  plaintiff  held  the  legal  title  to 
the  property  at  the  time  of  his  purchase 
by  reason  of  said  order,  although  the  idea 
that  there  was  a  rescission  of  plaintifTs  sale 
to  the  Nix  Pharmacy  and  a  new  sale  by  it 
to  defendant  is  not  so  clearly  excluded  as 
to  remove  all  doubt  in  this  regard.  How- 
ever, it  appears  that  the  transaction  between 
the  plaintiff,  the  defendant,  and  the  Nix 
Pharmacy,  to  which  each  was  privy,  was 
merely  a  novation  of  parties  in  which  the 
plaintiff  released  the  Nix  Pharmacy,  and, 
supported  by  the  consideration  thereof,  the 
defendant  assumed  and  became  legally 
bound  for  the  payment  of  the  Nix  Pharmacy 
notes  to  the  plaintiff — no  other  intent  ap- 
pears.     See    29    Cyc.    1130,    and    Michigan 


of  the  original  purchaser,  and  at  the  same 
time  released  his  mortgage:  and  this  is  true 
although  the  original  purchaser  sold  the 
property  upon  the  same  warranty  as  that 
given  him  by  the  original  seller,  and  so  in- 
formed the  latter.  Thisler  v.  Keith,  7  Kan. 
App.  363,  52  Pac.  619. 

And  see  Walhus  Mfq.  Co.  v.  McMehex, 
holding  that  a  subsequent  purchaser  from 
the  original  purchaser,  without  an  assign- 
ment of  the  latter's  cause  of  action  against 
the  original  seller  for  a  breach  of  warranty, 
cannot  take  advantage  of  such  breach  in 
the  absence  of  an  express  warranty  to  him 
by  the  original  seller,  although  with  the 
consent  of  the  latter,  he  assumed  payment 
of  the  notes  given  by  the  original  purchaser 
for  the  purchase  price  upon  the  latter's  re- 
lease, and  was  induced  to  do  so  by  the 
repetition  to  him  by  the  original  purchaser, 
in  the  presence  of  a  representative  of  the 
original  seller,  of  the  warranty  given  by 
the  latter  to  the  original  purchaser. 

Assignability  of  cause  of  action  for  breach. 

Where  a  purchaser  of  a  chattel  has  a 
complete  cause  of  action  for  a  breach  of 
warranty,  there  can  be  no  doubt  that  it  may 
be  assigned  to  the  same  extent  as  may 
any  other  complete  cause  of  action.  The 
few  cases  which  have  considered  the  ques- 
tion make  it  doubtful  whether  the  war- 
ranty itself,  at  least  prior  to  a  breach 
thereof,  may  be  assigned  so  as  to  enable  the 
51  L.R.A.(N.S.) 


assignee  thereof  to  maintain  an  action  at 
law  for  its  subsequent  breach. 

Thus,  it  has  been  held  that  on  a  brearli 
of  a  warranty  of  title,  the  original  pur- 
chaser may  satisfy  the  claim  of  the  pur- 
chaser from  him  by  assigning  to  the  latter 
his  claim  and  cause  of  action  against  tn-^ 
original  seller  for  such  breach,  and  the  sub- 
sequent purchaser  mav  maintain  an  action 
thereon.     Bordwell  v.'Collie,  45  N.  Y.  404. 

And  see  Ranney  v.  Meisenheimer,  61  Mo. 
App.  434,  wherein  it  is  said  that  a  war- 
ranty of  a  chattel  is  available  only  between 
the  parties  to  the  contract,  unless  the  origi- 
nal purchaser's  cause  of  action  is  assigned 
to  a  third  person. 

In  Kendig  v.  Giles,  9  Fla.  278,  it  is  held 
that  a  warranty  of  a  chattel  does  not  pas-' 
with  the  chattel,  and  the  original  purchaser 
cannot  assign  to  a  subsequent  purchaser  hi^ 
right  to  maintain  an  action  tor  breach  of 
the  w»arranty,  which  will  be  recognized  in  a 
court  of  law. 

And  in  Zuckermann  v.  Solomon,  73  III 
130,  it  is  said  that  a  warranty  of  personal 
property  is  not  assignable  so  as  to  permit 
a  subsequent  purchaser  of  the  property  to 
make  it  the  subject  of  a  set-off  or  of  a  suit 
in  his  own  name. 

And  Smith  v.  Williams,  117  Ga.  782,  97 
Am.  St.  Rep.  220.  45  S.  E.  394,  is  also  au- 
thority for  the  doctrine  that  a  w^arranty  of 
personal  property  is  not  negotiable  or  as- 
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Stove  Co.  V.  A.  H.  Walker  &  Co.  150  Iowa, 
303,  130  N.  W.  130,  Ann.  Cas.  1912D,  505, 
ax*d  notes  thereto  at  page  508. 

The  evidence  adduced  upon  the  trial  does 
not  raise  this  case  above  the  plane  of  doubt 
and  uncertainty  as  to  the  actual  facts  and 
the  elemental  character  of  the  transaction 
in  which  the  defendant  acquired  the  prop- 
erty mentioned  and  assumed  the  payment 
of  the  Nix  Pharmacy  notes;  and  several 
possible  theories  suggest  themselves  for  con- 
sideration in  trying  to  ascertain  what  the 
evidence  does  show  or  tend  to  show  in  tliis 
regard.  If  the  Nix  Pharmacy,  as  owner, 
sold  the  property  to  defendant  without  as- 
Hignraent  to  him  of  its  right  of  action,  if  any 
it  had,  upon  plaintiff's  original  warranty, 
if  any  there  was,  to  it,  and  plaintiil  did 
not  warrant  the  property  to  defendant,  it 
would  rovm  clear  that  defendant  could  not 
successfully  defend  against  these  notes,  as- 
sumed by  him,  by  a  promise  to  pay  sup- 
ported by  the  consideration  of  plaintifT*a 
release  of  the  Nix  Pharmacy  from  its  obli- 
gation thereon.  It  appears  that  such  a 
novation  of  parties  could  not  operate  to 
cause  the  Nix  Pharmacy's  right  of  action 
for  breach  of  warranty,  if  any  it  had,  to 
run  with  the  property  to  tlie  defendant,  nor 
to  subrogate  defendant  to  any  right  of  the 
Nix  Pharmacy  in  respect  to  such  warranty 
as  against  plaintifT.  As,  in  eflTect,  against 
the  new  debtor's  right  of  action  or  defense 
upon  such  warranty,  see  29  Cyc.  1137,  1138; 
21  Am.  &  Eng.  Knc.  Law,  2d  ed.  671; 
Keller  v.  Peaty,  80  Ga.  815,  6  S.  E.  598; 
Adams  v.  Power,  48  Miss.  450.  As  to  as- 
signment of  right  of  action  see,  in  connec- 
tion with  §  42G8,  Okla.  Stat.  1890  (§  6740, 
Rev.  Laws  1910)  the  following:  4  Cyc.  7, 
8,  and  111,  112;  Gustafson  v.  Stockton  & 
T.  C.  R.  Co.  132  Cal.  619,  64  Pac.  995; 
Nelson  v.  Armour  Packing  Co.  76  Ark.  352, 
90  S.  W.  288,  6  Ann.  Cas.  237. 

If  plaintiff,  as  owner,  sold  the  property, 
in  part  or  in  whole,  through  the  agency  of 
the  Nix  Pharmacy,  to  the  defendant,  the 
representations  of  the  Nix  Pharmacy  as  to 
the  quality  of  the  carbon  a  tor,  /  the  defects 
being  latent,  would  be  binding  upon  plain- 
tiff; and  it  appears  that  defendant,  if  he 
relied  upon  such  representations,  would  be 
entitled  to  set  off,  against  the  face  value  of 
the  notes  sued  on,  damages  for  breach  of  war- 
ranty, measured  by  the  difference  between 
the  value  of  the  carbonator  as  it  actually 
was  at  the  time  to  which  the  warranty  re- 
lates and  its  value  as  it  would  have  been 
if  it  had  conformed  to  the  requirements  of 
the  warranty  (Wiggins  v.  Jackson,  31  Okla. 
292,  43  L.R.A.(N.S.)  153,  121  Pac.  602,  and 
Spaulding  Mfg.  Co.  v.  Holiday,  32  Okla.  823, 
124  Pac.  35) ;  but  if  there  was  any  evidence 
whatever  justifying  the  same,  which  we' 
51  L.R.A.(X.S.) 


deem  if  unnecessary  to  determine,  the  case 
was  not  tried  upon  that  theory,  and  the 
judgment  cannot  be  affirmed  upon  the  same 
for  obvious  reasons. 

This  case,  in  respect  to  ground  of  defense, 
was  tried  upon  the  theory  of  a  failure,  or 
partial  failure,  of  the  consideration  sup- 
porting defendant's  assumption  and  prom- 
ise to  pay  the  notes  sued  on;  but  if  it  be 
concedcl  tlmt  the  purchase  price  is  sever- 
able, and  this  defense  allowable  in  that  re- 
spect, a  want  or  failure  of  consideration 
to  which  plaintiff  was  not  privy,  such  as 
a  want  or  failure  of  beneficial  corns  ider  at  ion 
passing  from  the  Nix  Pharmacy,  as  owner 
of  the  property  constituting  the  same,  to 
the  defendant,  is  not  available  as  a  defense 
to  defendant  as  agains^t  plaintiff's  action  on 
these  notes;  and  plaintiff's  release  of  the 
Nix  Pharmacy  from  liability,  if  the  obliga- 
tion was  valid,  on  the  notes,  would  appear 
to  be  sufficient  consideration  to  support  the 
promise  to  pay  involved  in  said  assumption, 
which,  in  view  of  the  Nix  Pharmacy's  ap- 
parent title  to  the  property  at  the  time  of 
the  sale  to  the  defendant,  is  apparently  the 
only  consideration  to  which  plaintiff  was 
privy,  unless  whatever  benefit  to  defendant 
or  detriment  to  plaintiff  may  be  foimd  in 
the  latter's  consent,  as  mortgagee,  to  the 
former's  purchase  of  all  the  property  men- 
tioned from  the  Nix  Pharmacy,  may  be 
regarded  as  a  distinct  consideration,  and 
not  included  in  the  release  of  the  Nix  Phar- 
macy from  liability,  which  it  is  not  ma- 
terial to  consider. 

It  seems  clear,  in  the  light  of  the  au- 
thorities already  cited,  that  the  trial  court 
erred  in  assuming  as  a  matter  of  law,  and 
in  instructing  the  jury,  that  defendant  was 
s  abrogated  to  all  the  rights  of  the  Nix 
Pharmacy,  and  so  as  to  permit  a  verdict 
for  the  defendant  upon  the  ground  of  a 
failure,  or  partial  failure,  of  the  original 
consideration  upon  which  the  Nix  Pharmacy 
notes  were  given  to  the  plaintiff  in  its  pur- 
chase of  the  property  about  two  and  one- 
half  months  before  the  defendant  acquired 
it. 

Uncertainty  as  to  the  material  facts  in- 

ft 

volved  in  the  transaction,  which  might 
change  the  legal  aspect  of  defendant's  posi- 
tion, forbid,  in  reversing  and  remanding 
this  case,  any  extended  discussion  of  the 
rule  that,  in  the  absence  of  fraud  or  express 
warranty,  "the  fundamental  inquiry  must 
always  be  whether,  under  the  circumstances 
of  the  particular  case,  the  buyer  had  the 
right  to  rely,  and  necessarily  relied,  on  the 
judgment  of  the  seller,  and  not  upon  his 
own"  (Kellogg  Bridge  Co.  v.  Ilamilton,  110 
U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537), 
in  order  to  ascertain  if  there  is  an  implied 
warranty    (2  Mechem,  Sales,  1311-1318;   2 
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Benjamtn,  Sales,  862,  863;  Gold  Ridge  Min. 
Co.  V.  Tallmadge,  44  Or.  34,  74  Pac.  325, 
102  Am.  St.  Rep.  602,  and  notes  at  pas^e 
007;  McQuaid  v.  Ross,  85  Wis.  492,  55  N. 
W.  705,  39  Am.  St.  Rep.  804,  22  L.H.A.  187. 
and  notes;  and  Leavitt  v.  Fiberloid  Co.  196 
Mass.  440,  82  K.  E.  682,  15  L.R.A.(N.S.) 
855,  and  notes).  But,  in  anticipation  of 
another  trial,  we  suggest  that  it  might  be 
well  to  observe  the  distinction  in  form  be- 
tween a  counterclaim  or  cross  action  for 
damages  for  breach  of  warranty  (which 
damages  arc  measured  by  the  diffprence  be- 
tween the  actual  value  of  the  article  as  it 
is  and  its  value  as  it  would  have  been  if  it 
bad  been  as  warranted),  available  as  a  r'et- 
off  without  regard  to  whether  the  purchase 
price  of  the  article  is  severable  from  the 
whole  purcliase  price,  and  want  of  considera- 
tion involving  a  rescission  of  the  contract, 
and  designed  to  defeat  the  action  to  the 
extent  of  the  purchase  price  of  the  article, 
which  IB  not  available  unless  the  purchase 
price  of  the  article  may  be  ascertained  and 
severed  from  the  whole  of  the  purchase 
price  of  all  the  articles  purchased  together. 
For  the  reason  stated,  this  case  should  be 
reversed  and  remanded,  with  instructions 
to  grant  plaintifT  a  new  trial. 

Per  Curiam: 

Adopted  in  whole. 


TENNESSEE   SUPREME   COURT. 

WALTER  GOODMAN 

and 

MRS.   CORINNE    A.    RICHARDSON,    Plff. 

in  Certiorari, 
v. 

CHARLES   S.   WILSON. 

(—  Tenn.  — ,  166  S.  W.  752.) 

Master  and  nervant  —  Joint  employers 
of  chnnflfenr  —  Ilaibillty  for  nesllgenoe. 

One  of  two  joint  owners  of  an  automobile, 
who  contribute  equally  to  the  expense  of 
its  up-keep  and  the  wacres  of  the  chauffeur, 
and  have  equal  rijjlit  to  the  use  of  the  car 
except  a  preference  given  to  the  otlier  owner 
as  to  its  use  in  going  to  and  from  business. 


is  liable  for  injury  caused  to  a  traveler  oo 
the  highway  by  the  chauffeur's  negligent 
operation  of  the  car,  in  obeying  the  orders 
of  such  other  owner  to  take  the  car  to  his 
office  to  convey  him  home,  although  th-: 
former  had  given  no  orders  in  connection 
with  the  journey. 

(May  7,   1914.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  for  Shel- 
by County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  caused  by  a  collision  between  plain- 
tiff's buggy  and  an  automobile  owned 
jointly  by  defendants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  W.  DeHaven,  for  plaintiff  in 
certiorari : 

As  a  matter  of  law,  there  is  no  evidence 
to  support  the  verdict  of  the  jury  aa  against 
Mrs.  Richardson. 

36  Cyc.  1525;  McCarthy  v.  McCabe,  131 
App.  Div.  300,  115  N.  Y.  Supp.  829;  26 
Cyc.  1519;  20  Am.  &  Eng.  Enc.  Law,  ITS; 
Hartley  v.  Miller,  165  Mich.  115,  33  L.R^%. 
(X.S.)*  285,  130  N.  W.  336,  '  N.  C.  C.  A. 
126;  Lotz  v.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  66 
Atl.  .'>2.),  10  Ann.  Cas.  731;  Jones  v.  Hoge, 
47  Wash.  603,  14  L.R.A.(N.S.)  216,  125 
Am.  St.  Rep.  915.  92  Pac.  433;  Patter- 
son V.  Kates,  152  Fed.  481;  Qulgley  v. 
Thompson,  211  Pa.  107,  60  Atl.  506;  Daily 
V.  Maxwell,  152  Mo.  App.  415,  133  S.  W. 
351;  Howe  v.  Leighton.  75  N.  H.  601,  75 
Atl.  102;  Shearm.  &  Redf.  Neg.  6th  ed.  147; 
Slater  v.  Advance  Thresher  Co.  97  Minn. 
305,  6  L.R.A.(N.S.)  598,  107  N.  W.  133; 
Doran  v.  Thomsen,  74  N.  J.  L.  445,  66  Atl. 
897;  Steffen  v.  McNaughton,  142  Wis.  49, 
26  L.R.A.(N.S.)  383,  124  N.  W.  1016,  19 
Ann.  Cas.  1227;  Danforth  v.  Fisher,  75  N. 
H.  Ill,  21  L.R.A.(N.S.)  93,  139  Am.  St. 
Rep.  070,  71   Atl.  535. 

Messrs.  George  Harsh  and  Steven  A 
K lower,  for  defendant  in  certiorari: 

Mrs.  Richardson  is  liable  for  the  injuries 
complained  of  by  plaintiff 

Western  U.  Teleg.  Co.  v.  Rust,  55  Tex. 
Civ.  App.  359,  120  S.  W.  249;  1  Bl.  Com.  p. 


Sote.  ^^ Liability  of  joivt  o^rners  of  aii- 
tomohile  or  carriage  for  torts  of  cont^ 
tnon  servant. 

As  to  liability  in  general  of  joint  em- 
ployers for  torts  of  employee,  see  note  to 
Moore  v.  Southern  P.  K.  Co',  ante,  866. 

The  decision  in  GooD\fAN  v.  Wilson 
seems  to  be  in  accord  with  the  ceneral  rule 
that  joint  employers  are  lia!)le  for  the  torts 
of  an  employee,  even  when  such  servant,  in 
committing  the  tort,  is  at  the  time  perform- 
ing a  duty  for  one  onlv  of  his  em  plovers. 
61  L.R.A.(N.S.) 


The  only  ease  in  addition  to  Goodmatt  v. 
Wilson  which  involves  a  similar  state  of 
facts  is  the  Ohio  case  of  Bell  v.  Pistorius, 
18  Ohio  C.  C.  73,  9  Ohio  C.  D.  869,  which 
is  set  out  and  discussed  in  the  Goodman 
Case,  and  which,  it  will  be  noted,  is  in 
direct  conflict  with  the  later  case. 

A  somewhat  similar  case,  however,  from 
which  Goodman  v.  Wilson  derives  some 
support,  is  Switzer  v.  Sherwood,  —  Wash. 
— ,  141  Pac.  181,  wherein  it  was  held  that 
both  a  husband  and  a  wife  who  owned  an 
automobile  as  a  community  were  liable  for 
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431;   26  Cyc.  1525;   Lynde  v.  Browning,  2 
Xenn.  Civ.  App.  264. 

liansden,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  waft  brought  by  Wilson  against 
Goodman  and  his  sister,  Mrs.  Corinne  A. 
Richardson,  to  recover  damages  resulting 
from  a  collision  with  a  buggy  in  which 
Wilson  was  riding  and  an  automobile  owned 
by  Goodman  and  Mrs.  Richardson.  From 
the  verdict  and  judgment  in  the  circuit 
court  against  both  defendants,  an  appeal 
was  taken  to,  and  the  judgment  of  the  cir- 
cuit court  was  affirmed  by,  the  court  of  civil 
appeals.  The  case  is  presented  to  us  upon 
the  petition  of  Mrs.  Richardson  alone.  The 
facts  which  we  consider  material  are  that 
the  automobile  which  collided  with  defend- 
ant in  error  is  owned  jointly  and  equally 
by  Mrs.  Richardson  and  Mr.  Goodman,  who 
are  brother  and  sister.  Tlicy  live  in  the 
same  residence,  and  jointly  employ  one 
chauffeur,  and  each  pays  one  half  of  his 
wages,  and  he  serves  them  both  in  the  op- 
eration of  the  automobile.  They  equally 
boar  the  expense  of  operation  and  repair  of 
the  automobile,  and  each  of  them,  separate- 
ly or  jointly,  may  use  it  accordingly  as 
their  needs  or  pleasures  may  require.  They 
liave  an  agreement  by  which  Mr.  Goodman 
has  a  right  of  preference  to  the  use  of  the 
automobile  in  being  carried  to  and  from 
his  office  in  the  morning  and  afternoon,  if 
he  sees  proper  to  require  the  use  of  the 
car  at  this  time,  to  the  exclusion  of  the 
right  of  Mrs.  Richardson  to  use  it  at  these 
hours.  When  either  party  desires  to  use 
the  automobile,  orders  would  be  given  by 
the  one  so  desiring  to  use  it  to  the  chauf- 
feur for  this  purpose.  Occasionally  they 
used  it  jointly,  and  occasionally  Mrs.  Rich- 
ardson would  ride  into  town  after  her 
brother,  or  would  ride  to  town  with  him  in 
the  morning  when  he  would  go  to  his  office. 

On  the  occasion  of  the  accident,  the  au- 
tomobile was  going  into  town  to  the  office 
of  Mr.  Goodman,  and  was  going  west  on 
Union  avenue.  Wilson  was  driving  west  on 
Union  avenue  in  an  open  buggy  with  a 
horse  attached.  The  automobile  approached 
him  from  behind.     It  was  racing  with  an- 


other automobile  moving  in  the  same  di- 
rection, and  was  running  at  a  rate  of  speed 
estimated  by  the  witness  for  plaintiff  at 
from  25  to  40  miles  an  hour.  When  Wilson 
saw  the  two  automobiles  approaching  him, 
he  drew  his  horse  and  buggy  close  to  the 
curb,  and,  as  he  did  so,  the  automobile  in 
front  of  that  of  plaintiff  in  error  passed 
Wilson,  and  plaintiff  in  error's  automobile 
appeared  to  be  trying  to  get  in  between  the 
other  automobile  and  Wilson's  buggy.  In 
this  attempt,  the  automobile  struck  the 
wheel  of  the  buggy,  and  knocked  Wilson  in- 
to the  air,  and  he  fell  onto  the  asphalt 
pavement.  The  automobile  ran  90  yards 
after  striking  the  buggy,  before  it  was 
stopped. 

Upon  these  facts,  it  is  insisted  for  Mrs. 
Richardson  that  she  is  not  liable,  because 
the  evidence  does  not  connect  her  with  the 
accident,  and  that  the  chauffeur,  at  the  time 
of  the  accident,  was  in  the  service  of  Mr. 
Goodman  only,  and  therefore  the  rule  of 
respondeat  superior  does  not  apply  as  be- 
tween the  chaffeur  and  Mrs.  Richardson. 

The  court  of  civil  appeals  was  of  opinion 
that,  although  Mrs.  Richardson  was  not  in 
the  automobile  at  the  time,  and  may  not 
have  given  orders  to  the  chauffeur  to  pro- 
ceed on  the  journey,  still  the  chauffeur  and 
the  automobile  at  the  time  of  the  accident 
were  on  the  business  of  the  joint  owners 
of  the  automobile. 

It  is  undoubtedly  true,  as  a  general 
proposition  of  law,  that  the  doctrine  of  re- 
spondeat superior  applies  only  when  the  re- 
lation of  master  and  servant  is  shown  to  ex- 
ist between  the  wrongdoer  and  the  person 
sought  to  be  charged  with  the  injury  result- 
ing from  the  wrung  at  the  time  and  in  re- 
spect of  the  very  transaction  out  of  which 
the  injury  arose;  and  the  mere  fact  that  the 
driver  of  the  automobile  was  the  defendants' 
servant  will  not  make  the  defendant  liable. 
It  must  be  further  shown  that  at  the  time 
of  the  accident  the  driver  was  on  the  mas- 
ter's business,  and  acting  within  the  scope 
of  his  employment.  This  rule  was  said  by 
Blackstone  to  be  founded  on  the  superin- 
tendence and  control  which  the  master  is 
supposed  to  exercise  over  his  servant.  1 
Bl.  Com.  431. 


injuries  caused  by  negligent  operation  of 
their  car  by  their  daughter  while  the  hus- 
band was  riding  therein,  although  the  wife 
was  not  in  the  car  at  the  time  of  the  acci- 
dent. 

And  see  the  analogous  case  of  Towers  v. 
Errington,  78  Misc.  297,  138  N.  Y.  Supp. 
110,  affirmed  without  opinion  in  156  App. 
Div.  802,  141  N.  Y.  Supp.  1148,  wherein, 
in  holding  that  a  husband,  one  of  the  joint 
owners  of  an  automobile,  was  not  liable  for 
injuries  resulting  from  the  negligence  of  a 
son,  selected  by  and  driving  the  auton^obile 
51  Ti.R,A.(N.S,) 


for  the  wife,  who  was  the  other  owner,  the 
court  said  that  the  question  in  the  case 
was  whether  the  driver  was  acting  as  the 
servant  of  the  husband;  and  intimated  that 
had  he  been  selected  by  him,  and  had  he 
been  operating  the  automobile  for  the  pur- 
pose for  which  he  was  selected,  the  husband 
would  have  been  liable. 

As  to  liability  in  general  where  an  auto- 
mobile is  being  used  by  a  member  of  the 
owner's  familv,  see  note  to  McNeal  v.  Mc- 
Kain,  41  L.R.*A.(N.S.)  775,  G.  J.  C. 
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The  rule  arises  out  of  the  relation  of  su- 
perior and  subordinate,  and  is  applicable  to 
that  relation  wherever  it  exists,  and  is  co- 
extensive with  the  relationship  itself.  It 
is  founded  on  the  power  of  control  which  the 
superior  has  a  right  to  exercise^  and  which, 
for  the  safety  of  other  persons,  he  is  bound 
to  exorcise,  over  the  acts  of  his  subordinates, 
and  in  strict  analogy  to  liability  ex  con- 
tractu upon  the  maxim,  Qui  facit  per  aliutn 
facit  per  ac.  Clark  v.  Fry,  8  Ohio  St.  358, 
72  Am.  Dec.  590.  This  rule  is  not  modified 
by  the  existence  of  the  fact  that  the  negli- 
gent servant  is  jointly  employed  by  two  or 
more  persons.  For  instance,  in  the  case  of  a 
nn;;man  at  a  railroad  crossing  jointly  em- 
ployed by  two  or  more  railroads,  the  road 
in  whose  service  he  is  negligent,  or  other- 
wine  commits  a  tort,  is  liable  for  his  mis- 
conduct. Brow  V.  Boston  k  A.  R.  Co.  157 
Mass.  309,  32  N.  E.  3G2;  Illinois  C.  R.  Co. 
V.  King.  69  Miss.  852,  13  So.  824. 

It  is  said  in  26  Cyc.  1525,  that  "where 
a  servant  is  jointly  employed  by  several 
persons  who  are  not  partners,  each  con- 
tributing to  his  wages,  one  of  the  masters 
is  not  liable  for  the  misconduct  of  the  serv- 
ant while  engaged  solely  in  the  service  of 
another  master." 

For  the  text  a  cawe  is  cited  from  a  circuit 
court  in  Ohio  (Hell  v.  Pistorius,  18  Ohio 
C.  C.  73,  9  Ohio  C.  1).  809).  From  a  note 
to  the  text,  it  appeirs  timt  the  case  cited 
was  where  three  persons  hired  a  coachman 
and  divided  his  wages,  and  the  carriage  be- 
longed to  one,  and  the  horse  to  another,  and 
a  j)erHon  was  injured  by  the  negligence  of 
the  coachman  while  driving  one  of  his  em- 
ployers. It  was  held  that  the  latter  em- 
ployer alone  was  liable  for  the  injuries. 
Upon  such  a  meager  report  of  the  case 
upon  which  the  text  is  founded,  we  can- 
not determine  its  soundness.  Upon  prin- 
ciple, it  would  seem  that  if  two  or  more 
persons,  as  the  case  under  consideration, 
purchase  an  automobile  in  partnership  and 
employ  a  driver,  whose  duty  it  is  to  drive 
the  vehicle  for  the  joint  and  separate  use 
of  the  partnership,  that  both  owners  would 
be  liable  for  injuries  ri»sulting  from  the 
negligence  of  the  driver,  wiiether  they  were 
both  using  the  automobile  at  the  time  or 
not.  In  fact,  neither  owner  was  occupy- 
ing the  car  at  the  time  of  this  accident.  It 
had  left  the  residence  of  Mrs.  Richardson, 
and  was  on  its  way  to  the  office  of  Mr. 
Goodman  for  the  purpose  of  conveying  him 
to  the  residence -of  Mrs.  Richardson,  and  it 
is  conceded  that  this  was  one  of  the  pur- 
poses for  which  the  automobile  was  owned 
and  operated  by  tliem.  Wliile  it  is  entire- 
ly true  that  the  driver  and  the  automobile 
were  going  for  Mr.  (icxnliiKin,  it  is  none  the 
less  true  that  the  driver  was  doing  the 
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thing  for  which  he  was  jointly  employed, 
and  the  machine  was  being  used  for  one  of 
the  purposes  for  which  it  was  jointly  owned. 
The  machine  is  partnership  property,  and 
the  driver  was  in  the  service  of  the  part- 
nership. Tliere  is  no  separateness  of  time 
at  which  the  driver  may  serve,  or  of  in- 
terest in  the  automobile,  so  that  it  could 
be  said  that  the  machine  belonged  excln- 
sivelv  to  one,  or  the  driver  was  excluaivelT 
in  his  service.  The  case  might  be  different 
if  the  understanding  between  Mrs.  Rictuird- 
son  and  Mr.  Goodman  had  been  that  at 
certain  hours  of  the  day  one  should  haTe 
the  exclusive  use  of  the  machine  and  the 
driver.  But  the  proof  is  that  each  one  has 
an  equal  right  to  the  use  of  the  machine 
and  the  services  of  the  driver,  with  the 
slight  exception  stated  heretofore. 

Under  the  partnership  arrangement.  Mrs. 
Richardson  could  have  directed  the  driver, 
when  leaving  for  Mr.  Goodman,  to  speed  the 
car  and  return  to  her  within  a  given  time; 
and  this  shows  that,  as  joint  employer,  she 
had  control  of  the  servant  at  the  time  of  the 
accident. 

We  have  examined  Lotz  v.  Ilanlon,  217 
Pa.  339,  10  L.R.A.(N.S.)  202,  118  Am. 
St.  Rep.  922,  66  Atl.  525,  10  Ann.  Gas.  731; 
Steffen  v.  McNaughton,  142  Wis.  49,  26 
L.R.A.(N.S.)  382,  124  N.  W.  1016,  19  Ann. 
Cas.  1227;  Eichman  v.  Buchheit,  128  Wis, 
385,  107  N.  W.  325,  8  Ann.  Cas.  435.  These 
cases  and  the  an nota tor's  notes  indicate 
that  the  weight  of  authoritiy  is  that  an 
automobile  is  not  a  dangerous  instrument, 
so  as  to  be  classed  with  locomotive  engines, 
dangerous  animals,  explosives,  and  the  like, 
and  also  that  the  liability  of  the  owner  of 
an  automobile  for  acts  or  omissions  of  his 
chauffeur  in  handling  the  machine  depends 
upon  whether,  at  the  time  of  the  act  or 
omission  complained  of,  the  chauffeur  was 
acting  within  the  scope  of  his  emplo\nnent: 
that  the  relationship  between  owner  and 
chauffeur  is  not  different  from  that  existing 
between  master  and  servant  general  It,  and 
is  governed  by  the  same  general  rules  of 
law  which  govern  the  relationship  of  master 
and  servant.  The  cases  referred  to  do  not 
disclose  the  existence  of  any  statutory  regu- 
lation of  the  subject  in  the  states  in  which 
tliev  were  decided,  and  the  notes  to  those 
cases  indicate  that  the  authorities  cited  are 
speaking  with  reference  to  the  general  sub- 
ject of  master  and  servant,  and  proceeding 
upon  the  idea  that  an  automobile  is  not  a 
dangerous  instrument,  and  falls  within  the 
general  rule  stated.  In  this  case  it  is  not 
necessary  for  us  to  say  what  effect  chapter 
173,  Acts  of  1005,  would  have  upon  the 
general  rule,  or  whether  this  enactment  of 
the  legislature  was  intended  to  place  the 
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automobile    in    the    category    of    dangerous 
instruments. 

We  believe  the  judgment  of  the  Court  of 
Civil  Appeals  should  be  affirmed,  for  the 
reason  stated,  and  that  is,  that  the  driver 
and  the  automobile  were  employed  directly 
in  the  execution  of  the  purposes  of  the  joint 
ownership  of  the  automobile  and  the  joint 
employment  of  the  driver.  It  was  a  part- 
nership arrangement,  and  not  a  separate  in- 
terest wliich  each  had  in  the  automobile  and 
in  the  service  of  the  driver. 
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ROBERT  E.  BROWN,  Plff.  in  Err., 

v. 

ETHEL  BROWN. 
(—  Wyo.  — ,  140  Tac.  829.) 

l>lvopce  —  appeal  —  remedy  for  failnrc 

to  pay  nttopneys'  fee. 

The  remedy  for  failure  of  one  who,  hav- 
ing appealed  from  a  decree  of  divorce,  fails 
to  comply  with  an  order  requiring  payment 


of  his  wife's  attorneys'  fee,  is  not  a  pro- 
ceeding to  punish  for  contempt,  but  a*  dis- 
missal of  the  appeal. 

(May  15,.  1914.) 

ORDER  to  show  cause  why  plaintifT  in 
error  should  not  be  punished  for  con- 
tempt for  failure  to  comply  with  an  order 
requiring  him  to  pay  the  amount  of  attor- 
neys' fees  allowed  for  preparation  of  a  brief 
and  representing  defendant  in  error  in  the 
Supreme  Court.  Order  authorizing  motion 
to  dismiss  the  proceedings  if  order  for  fees 
is  uncom plied  with. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Caniplin  &  0*Marr  for  plaintiff 
in  error. 

Messrs.  Enter  line  A  La  Fldche  for 
defendant  in  error. 

Scott,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  case  was  formerly  before  this  court 
on  an  application  by  the  defendant  in  error 
for  an  allowance  of  attorneys'  fees  for  pre- 
paring her  brief  and  representing  her  in  this 


Note,  •— Itemcthf  pending  appeal  from 
flccrce  in  tltvorcc  suit,  for  failure  to 
comply  with  order  for  paj/ment  of 
temporary  alimony,  sttit  money,  or 
€'oiuus€fl  fees. 

Upon  the  general  question  of  contempt 
proceedings  to  compel  payment  of  alimony, 
see  the  extended  note  to  Staples  v.  Staples, 
24  L.R.A.  433. 

Anil  as  to  power  in  general  to  punish  dis- 
obedi*'!.  e  to  ordors  in  case  by  striking 
plcadinirs.  including  tlie  right  of  the  court 
to  so  punish  noncompliance  with  orders  for 
Hiiit  money  and  alimony,  see  Trough  v. 
Trough,  4  L.R.A.  (X.S.)  1185,  and  the  note 
appcndi'd  thereto. 

As  to  failure  to  pay  alimony  or  allow- 
ance for  support  granted  by  decree  of  di- 
vorce as  a  criminal  oflFenae,  see  note  in  42 
L.R.A.(X.S.)  1005.  And  as  to  imprison- 
ment for  failure  to  pay  alimony  as  violative 
of  the  constitutional  provision  against  im- 
prisonment for  debt,  see  note  to  Ex  parte 
Davis,  17  F-.R.A.(\.S.)   1140. 

It  cannot  be  said  that  there  is  a  well- 
Bcttli-d  rule  08  to  what  constitutes  the  prop- 
er reine<ly  for  failure  to  comply  with  an 
order  for  payment  of  temporary  alimony, 
suit  money,  or  counsel  fees  where  an  ap- 
peal hns  been  taken  in  the  case.  The  present 
status  of  tlie  authority  seems  to  be  that 
whore  the  order  for  the  payment  issued 
from  the  a^ipelhite  court,  it  will  dismiss 
the  appeal  if  the  refusal  to  pay  is  persisted 
in;  and  that  there  is  a  conflict  when  such 
order  issued  from  the  trial  court,  some  of 
the  courts  holding  that  in  such  case  the  ap- 
peal will  be  diHuiiased,  and  others  laying 
down  the  rule  that  the  remedy  is  in  the 
trial  court  and  as  for  a  contempt.  No  case 
has  been  found,  however,  which  expressly 
61  L.R.A.(X.S.) 


refers  to  any  possible  distinction  between 
cases  where  the  order  which  has  not  been 
complied  with  emanated  from  the  trial 
court  and  those  cases  where  the  order  was 
issued  by  the  appellate  court.  Of  course, 
where  the  latter  is  the  ease,  the  trial  court 
would  have  no  possible  jurisdiction,  and  the 
question  would  be,  as  in  Brown  v.  Brown. 
whether  dismissal  of  the  appeal  or  contempt 
proceedings  afforded  the  proper  remedy. 
Where  the  order  issued  from  the  trial  court, 
the  rule  seems  to  be  that  if  the  remedy  is 
in  that  court,  it  is  a  proceeding  as  for  con- 
tempt, whereas  if  the  remedy  is  in  the  ap- 
pellate court,  it  is  by  dismissal  of  the  ap- 
peal or  suspension  of  the  decree  pending 
compliance  with  the  order.  And  whether 
the  remedy  is  in  the  trial  or  in  the  appel- 
late court  depends  in  a  great  measure  upon 
local  statutes  and  procedure. 

Brown  v.  Brown  apparently  is  the  only 
case  which  has  discussed  the  question  as  to 
the  proper  remedv  in  case  of  failure  to  com- 
ply with  an  orJer  of  the  appellate  court 
for  the  payment  of  attorneys'  fees,  but  its 
conclusion  that  the  remedy  is  by  dismissal 
of  the  appeal  seems  consonant  with  reason 
and  principle. 

As  before  stated,  some  of  the  courts  lay 
down  the  rule  that  the  proper  remedy  for 
failure  of  an  appellant  to  comply  with  an 
order  of  the  trial  court  for  the  payment  of 
counsel  fees,  etc.,  is  by  dismissal  of  the 
appeal  or  suspension  of  final  judgment. 
This  was  the  rule  adopte4  in  White  v. 
White,  148  App.  Div.  883,  132  X.  Y.  Supp. 
1043,  wherein  it  was  held  that  where  the 
defendant  in  a  divorce  suit,  by  his  insistent 
refusal  to  obey  the  orders  of  the  court  a»< 
to  payment  oif  alimony,  counsel  fees,  and 
the  expenses  of  tlie  plaintiff  in  opposing  his 
appeal  from  a  divorce  decree^  has  rendered 
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court.  135  Pac.  SOI.  Upon  consideration 
we  allowed  attorneys'  fees  in  the  sum  of 
$250  for  that  purpose.  The  case  is  now 
here  upon  a  showing  by  affidavits  that  plain- 
tiff in  error  has  failed  to  comply  with  such 
order,  and  an  application  for  an  order  cit- 
ing him  before  this  court  to  show  cause, 
if  any  there  be,  why  he  should  not  be  pun- 
ihlird  as  for  contempt  in  failing  to  comply 
with  such  order.  We  think  it  unnecessary 
to  review  the  affidavits  in  support  and  the 
counter  affidavits  in  opposition  submitted 
upon  the  hearing  of  this  application,  other 
tiian  to  say  that  it  sufficiently  appears  there- 
from that  the  order  has  not  been  complied 
with,  and  :  o  good  reason  is  shown  for  the 
failure  of  plaintifT  in  that  respect.  We 
tliink  the  allowance  for  attornevs'  fees  was 
reasonable  in  amount,  and  it  will  be  ob- 
served that  the  plaint  iff  in  error  is  the 
one  who  is  in  default.  The  defendant  in 
error  seeks  no  aflirmative  relief  in  the  pro- 
ceeding in  error  in  tins  court  as  to  the  judg- 
ment. Upon  the  showing  when  the  allow- 
ance was  made  and  upon  the  hearing  here, 
she  was  and  is  without  means  to  pay  a 
reasonable  attornevs'  fee  for  the  services  of 
her  attorneys  in  preparing  and  filing  a  brief 
and  appearing  in  this  court  on  her  behalf 
to  properly  defend  such  judp:ment.  No  brief 
has  been  filed   in  her  behalf  in  this  court, 


while  plaintiff's  brief  has  been  on   file  for 
a  vear. 

While  the  method  of  enforcing  its  orders 
by  citation  and  punishment  as  for  contempt 
may,  in  a  proper  case,  be  resorted  to  in  thi^ 
court,  yet  upon  the  facts  here  there  is,  in 
our  judgment,  a  more  efTective  remedy.  The 
plaintiff  in  error  is  guilty,  if  at  all.  of  a 
civil,  but  not  a  criminal,  contempt.  He  ba^ 
failed  without  excuse  to  comply  with  the 
order  of  this  court,  and  by  his  petition  in 
error  is  seeking  affirmative  relief  at  the 
hands  of  this  court.  It  is  elementary  th&t 
such  conduct  is  not  favored.  One  cannot 
refuse  to  obey  the  hiwful  order  of  a  court 
and  expect  relief  at  the  hands  of  the  court. 
This  rule  is  a  salutary  one,  and  has  hf*en 
often  applied  by  the  courts.  Casteel  v.  Cas- 
teel,  38  Ark.  477;  Peel  v.  Peel,  50  Iowa.  521 ; 
McClung  V.  McClung,  40  Mich.  493:  Waters 
V.  Waters,  49  Mo.  385;  Zimmerman  v.  Zim- 
merman, 7  Mont.  114,  14  Pac.  665;  Walker 
V.  Walker,  82  X.  Y.  200;  Williams  v.  Wil- 
liams, 6  S.  D.  284,  61  N.  \\\  38.  The  mo- 
tion for  a  citation  to  issue  as  prayed  is  re- 
fused, but  this  court  is  of  the  opinion  that 
if  the  order  remains  unconi plied  with  on 
June  1st  next,  to  wit,  June  1,  1914,  then  a 
showing  to  that  effect  with  support  a  mo- 
tion to  dismiss  the  proceedings  in  error. 

Potter  and  Board,  JJ.,  concur. 


it  impossible  for  the  plaintiff  to  oppose  his 
oppral,  such  appeal  would  be  dismissed,  the 
court  savins::  *'Certainlv  the  court  can- 
not  allow  a  party  to  nn  action  to  treat  the 
orders  of  the  court  with  contumely  and  con- 
tempt, and  at  the  same  time  allow  him  to 
prosecute  an  opj)oal,  especially  where  it  ap- 
pears that  a  compliance  with  the  order 
is  esst'ntial  to  the  respondent  to  sustain 
the  jiidLrmont  and  ordi'ia  appealed  from." 
So.  in  Williams  v.  Williams.  6  S.  D.  284, 
01  N.  W.  .IS,  it  was  held  that  a  husband 
in  an  action  for  divorce  wiio  nejjlects  or 
refuses  to  pay  the  wife  temporory  alimony 
and  counsel  fees  ])ursuant  to  or»Ier  of  tlie 
trial  court  is  not  in  a  position  to  entitle 
him  to  a  reversal  on  modification  of  a  de- 
cree for  permanent  alimony,  on  an  appeal 
therefrom  to  the  supreme  court,  so  long  as 
sucli  order  is  unappealed  from  and  opera- 
tive. And  in  State  ex  rel.  Dawson  v.  St. 
Louis  Ct.  of  Appeals,  09  Mo.  210.  12  S.  W. 
OGl,  where  the  decree  in  the  trial  court 
was  for  defendant,  and  an  appeal  was  taken, 
it  was  held  that  tlie  appellate  court  could 
render  a  decree  of  revcTsal  conditioned  on 
payment  by  the  a|>pellaiit  of  arrears  of  tem- 
porary alimony  as  allowed  by  the  trial 
court,  or,  in  other  words,  that  the  court 
could  suspend  entry  of  a  decree  in  his  favor 
until  he  had  paid  the  alimonv.  And  see 
Wri;:ht  v.  Wriprht,  24  :^Iich.  iso,  wherein 
an  allowance  of  alimony  was  ordered  to  be 
paid  within  a  certain  *  length  of  time,  or 
the  appeal  would  be  dismissed. 
:>\  J>.R.A.(N.S.) 


But  other  courts  have,  on  the  other  hand, 
held  that  failure  of  the  appellant  to  com- 
ply with  the  order  of  the  trial  court  is  not 
sufficient  to  warrant  a  dismissal  of  the  aiv- 
neal,  especially  where  there  is  a  remedy 
m  the  trial  court.  Thus,  in  Eastes  v. 
Eastes,  79  Ind.  363.  it  was  expressly  held 
that  failure  of  the  defendant  in  a  suit  for 
divorce  to  comply  with  an  order  of  th'» 
trial  court  made  after  entrv  of  decree  in 
plaintiffs  favor,  requiring  bim  to  pay  a 
sum  into  court  to  enable  the  plaintiff  to 
prosecute  her  case  before  the  supreme  court, 
should  it  be  appealed  thereto  by  him,  af- 
forded no  sufficient  ground  for  the  digmia- 
sal  of  such  an  appeal,  the  court  savin*:: 
"Conceding,  without  deciding,  that  it  is 
sufficiently  shown  that  the  appellant  is 
prosecuting  this  appeal  in  contempt  of  the 
order  of  tljc  circuit  court,  we  are  of  the 
opinion  that  this  action  of  the  appellant 
would  not  authorize  us  to  dismiss  his  ap- 

f)cal.  The  circuit  court  has  full  power  by 
aw  to  enforce  its  orders,  and  to  punish,  if 
necessary,  a  wilful  disobedience  thereof. 
Hut  we  know  of  no  law  which  would  au- 
thorize this  court  to  dismiss  the  appeal  in 
this  case,  for  the  reason  that  the  appellant 
had  failed,  for  some  cause  not  shown,  to 
comply  with  the  order  of  the  court  below." 
.And  in  D welly  v.  D welly,  46  Me.  377,  where 
a  libel  for  divorce  was  taken  to  the  supreme 
judicial  court  on  exceptions,  and  a  motion 
was  filed  by  the  libellant  to  dismiss  the 
exceptions  because  the  libellee  had  not  com* 


tions,    to  pay  the  lilftllant  a  specified 
to    enable   lii>r   to  proa^eute  her  excepti 
it   was    again  held  that  the  appellate  court 
would  not  entertain  the  motion.    The  court 
Baid :      "We  are  not  aatiBtied  tlint  tbis  court, 
Bitting    in   banc,  has   any  jurisdiction  over 
tlie    question  when   presented  upon  motion, 
as  in  tlie  case  before  us.    The  proper  place 
of   proceeding,  in  a  caae  like  this,  aeetna  to 
be  before  the  judge  at  nisi  prius,  where  the 
party   complaining  of  the  neglect  may  pro- 
ceed   against   the   libellee   as   for   cootempt 
in   disregarding  the  decree  of  the  cour*    ■- 
'wliich.    proceeding  the  libellee  may   api 
upon    proper  notice,   and   purge  himself   of 
tlic    contempt,    b;    showing    hia    pei^uniarj 
inability   to  comnlj  with  the  order,  or  ai 
other   facta  which  may  properly  produce 
like  effect;  or,  perhaps,  an  execution  might 
issue  for  the  sum  allowed.    We  are  of  opin- 
ion that   we  cannot,  in  this  summary  way, 
overrule     the    exceptions    of    the    libellee." 
The   only   possible  ground  upon  which  this 
case    and    the   preceding   caae   of   Eaetes   v. 
Ka3tea  can  be  distinguiehed  from  BBawN  v. 
Bbown    ie   that   here   the   order   for   appeal 
money  was  made  in  the  lower  court,  which, 
it  was   said,  had  power  to  pilniah  disobedi 
ence   of    the  order,  whereas   in   the   Bbowi 
Case  the  order  for  appeal  money  was  mad 
by  the  appellate  court  itself.     A  case  close- 
ly analogous  to  and  which  supports  Eastes 
V.   EastcB   and  Dwelly  v.  Dwolly,  supra,  is 
Vosburg  V.  Vosburg,  131  Cal.  028,  63  Pac. 
1000,  wherein  it  was  held  that  the  fact  that 
the  defendant  in  a  suit  for  divorce,  pend- 
ing hia  appeal  from  an  adverse  decree,  kept 
a  child  of  the  marriage  out  of  the  state  in 
violation    of   the   decree,   and   that  he   alfo 
flayed  outside  the  jurisdiction  of  the  court 
for  the  purpose  of  preventing  the  execution 
of   the   decree  with   respect  to  the  custody 
of  such   child,  unless  the  decree  on  appeal 
was  favorable  to  him, — did  not  afford  suffi- 
cient ground  on  which  to  base  a  motion  to 
dismiss  his  appeal.    The  court  said:     "The 
case  presented  does  not  warrant  a  dismissal 
of  the  appeals.     It  certainly  docs  not  pre- 
sent one  of  the  (jrounda  for  dismisaing  an 
appeal  prescribed  either  in  the  Code  or  the 
rules    of    this   court,    and    it   seems   to    be 
admitted  that  there  is  no  precedent  for  a 
dismissal    for   the    reasons   here    relied   on. 
It   is   contended   that   tliere   should   be   ap- 
plied   to    Ihis    motion    the    principle    upon 
which    ccrtiiin    appeals    in    criminal    cqbob 
have  been   dismissed   because  the  appellant 
bad  broken    jail  and  disappeared,   but  this 
contention   cannot   be   maintained. 
The  BtntuH  of  appellant  and  of  the  boy  Koy- 
don  is  exactly  the  same  as   it  was  at  the 
rendition  of  the  judgment  and  order  from 
which   he   appeals.      Whatever   part  of  the 
judgment   was   enforceable   at   the   time   it 
was  rendered,  and  at  the  time  the  appeals 
were  taken,    would   in    like   manner   be   en- 
forceable upon   its  affirmance.     In  addition 
to  the  specific  grounds   for  dismiaaing   ap- 


ing between  the  parties,  and  no  actual  con- 
troversy pending;  but  no  such  condition 
appears  in  the  case  at  bar.  And,  moreover, 
wa  cannot  see  any  other  general  ground 
upon  which  this  motion  to  dismiss  can  be 

And  in  State  ex  rel.  Bordeaux  v.  District 
Ct.  31  Mont.  611,  79  Pac.  13,  it  was  held 
that  the  only  remedy  for  failure  to  comply 
with  an  oracr  of  the  trial  court  to  pay 
alimony,  pending  appeal,  is  in  the  trial 
court  by  contempt  proceedings,  it  being 
said  that  the  appellate  courts  have  no  au- 
thority to  enforce  the  orders  of  lower 
courts  in  auch  cases. 

Other  remedies  have  been  sought  in  the 
trial  court,  but  without  success.     Thus,  it 


that  a  transcript  tor  purpoaea  of  appeal  be 
withheld  until  the  payment  of  temporary 
alimony  and  a  aum  to  enable  the  successful 
party  to  defend  any  writ  of  error  or  ap' 
peal.  Jfartin  v.  Martin,  6  Blackf,  321. 
So,  it  has  been  held  that  the  trial  court  can- 
not juatity  a  refusal  to  sign  a  certificate 
of  evidence  for  use  on  appeal  upon  the 
ground  that  one  seeking  the  same  is  in 
contempt  of  court  by  rcaaon  of  his  failure 
to  pay  alimony  and  counsel  fees  as  de- 
creed.    People  ex   rel.   Crymble  v.   Ilorton, 


ue  to  compel  the  trial  judge 
ertificate  of  evidence.     Ibid. 
G.  J.  C. 


FLORIDA  SOPREME  COURT. 


MRS.  MINNIE  HALL,  by  Next  Friend. 
{—  Fla.  — ,  64  So.  440.) 

Exempttons  —  construction. 

1.  Organic  and  statutory  provisions  re- 
lating to  the  homestead  and  personal  prop- 

Headnotca  by  Shacelefobd,  Ch.  J. 


This  note  supplements  subdivision  II. 
:,  of  the  note  appended  to  Sheehy  v.  Scott, 
4  L.B.A.(N.S.)  365,  dealing  with  the  gen- 
eral question  of  what  constitutes  a  "family" 
under  the  homestead  and  exemption  taw. 

The  present  note  docs  not  deal  with  the 
rights  of  married  women  Rpnerally  to  home- 
etcad  or  other  exemptions,  but  is  concerned 
solely  with  the  qui«tiaii  whether  she  can 
assert  any  such  ri|:;htB  under  statutes  in 
which  exemptioiia   arc  granted   in  favor  of 
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his  widow;  and  as  the  will  avers  that  he  is 
residing  in  Mabsachusetts,  consequently  he 
is  not  deceased. 

Betz  V.  Brenner,  306  Mich.  87,  G3  N.  W. 
970. 

^Ir.  V.  H.  Xysewander,  for  appellee: 

Exemption  laws  are  to  be  liberally  con- 
strued in  favor  of  their  beneficent  purposes. 

McDougall  V.  Mejrinniss,  21  Fla.  362; 
I'arter  v.  Carter,  20  Fla.  502,  61  Am.  Rep. 
618;  Milton  v.  Milton,  63  Fla.  533,  58  So. 
718;  Green  v.  Simon,  17  Ind.  App.  360,  46 
X.  E.  693. 

The  complainant  is  the  head  of  a  family, 
residing  in  this  state. 

State  ex  rcl.  Scoville  v.  Wilson,  31  Neb. 
402,  48  N.  \V.  147;  Hamilton  v.  Fleming, 
20  Xeb.  240,  41  X.  W.  1002;  Xash  v.  Xor- 


^  ment,  5  Mo.  App.  545;  Kenley  v,  Hudclson, 
*  99  111.  493,  39  Am.  Rep.  31;  Linander  v. 
Longstaff,  7  S.  D.  157,  63  N.  W.  775. 

Personal  property,  exempt  under  tlie  Con- 
stitution from  forced  sale  for  debts,  is  not 
susceptible  of  fraudulent  alienation,  so  far 
as  the  creditors  are  concerned. 

Ballard  v.  Eckman,  20  Fla.  661 ;  Clafliu  v. 
Ambrose,  37  Fla.  78,  19  So.  628. 

Mr.  C.  \V.  Stevens  also  for  appellee. 

Shacklcforci,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

On  the  25th  day  of  September,  1913,  the 
appellee  filed  her  bill  in  cliancery  against 
the  appellants,  which,  omitting  the  formal 
parts,  reads  as  follows: 

"Mrs.  Minnie  Hall,  by  her  next  friend, 


which  the  premises  were  occupied  by  the 
wife  and  husband,  together  with  her  child- 
ren by  a  prior  marriage,  the  court  held 
that  the  husband  was  presumptively  the 
head  of  the  family,  and  that  the  wife  must 
overcome  such  presumption  before  she  can 
assert   exemptions. 

But  the  presumption  as  to  tlie  husband's 
headship  of  the  family  was  held  rebuttable 
in  Temple  v.  Freed,  21  111.  App.  238,  in 
which  it  was  held  that  the  wife  was  the 
head  of  the  family,  where  tlie  husband  had 
for  a  time  been  confined  as  an  insane  per- 
son, though  he  was  living  with  the  family 
when  the  homestead  right  was  asserted,  and 
where  the  wife  had  taken  exclusive  charge 
of  the  farm  on  which  they  lived,  she  and 
the  children  doing  the  manual  labor,  and 
she  buying  the  provisions  and  selling  the 
produce. 

Indeed  it  has  been  held  that  a  selection 
of  the  exemption  to  heads  of  families  may 
be  made  by  the  wife  where  tlie  husband  is 
adjudged  insane  and  confined  in  a  state 
hospital,  although  most  of  the  property 
belongs  to  him.  Ecker  v.  Lindskog.  12  S. 
D.  428,  48  L.R.A.  155,  81  X.  W.  90.1. 

On  the  other  hand,  the  court,  in  Union 
County  Invest.  Co.  v.  Messix,  152  Iowa, 
412,  132  X.  \V.  823,  remarked  in  passing 
that  the  husband's  insanity  did  not  give 
the  wife  title  to  the  property,  nor  confer 
upon  her  headship  of  the  family. 

Where  the  husband  absconds  and  the 
wife  remains  on  the  homestead  with  the 
family,  she  as  head  of  the  family  may  claim 
the  exemption.  State  ex  rel.  Scoville  v. 
Wilson,  31  Xeb.  402,  48  X.  W.  147.  Xote 
in  this  connection  Jettox  Lumber  Co.  v. 
Hall. 

So,  a  bus*iness  woman  who  goes  to  an- 
other state  and  marries  a  resident  thereof, 
and  immediately  returns  and  resumes  her 
business,  she  and  her  sister  living  toijether 
is  the  head  of  the  family  within  the  ex- 
emption laws,  her  husliand  never  having 
lived  with  her  or  become  a  resident  of  the 
state.     Fish  v.  Street,  27  Kan.  270. 

It  is  recognized  in  Fanners*  &  M.  Bank 
V.  Hoffman,  5  Xeb.  (Unof.)  9,  90  X.  W. 
1044,  that  where  a  husband  has  absconded 
51  L.R.A.  (X.S.) 


from  the  state,  and  the  support  of  the  family 
has  devolved  upon  the  wife,  and  neither 
she  nor  the  husband  is  owner  of  real  estate 
subject  to  the  homestead  exemption,  she  as 
head  of  the  family  is  entitled  in  lieu  there- 
of to  goods  to  the  value  of  $500. 

In  Bank  of  Liberal  v.  Redlinger,  95  Mo. 
App.  279,  08  S.  W.  1073,  the  court  seemed 
to  regard  the  wife  as  head  of  the  family, 
in  holding  that  a  woman  conducting  a 
business  in  her  own  name  and  with  her  own 
funds,  her  husband  having  abandoned  her 
and  gone  to  another  state,  was  entitled  to 
exemptions. 

Attention  is  also  directed  to  Re  Young- 
storm,  82  C.  C.  A.  232,  153  Fed.  98,  hold- 
ing tliat  the  wife  of  an  absconding  debtor 
is  entitled  to  claim  the  exemption  under  a 
statute  providing  that  when  the  head  of 
the  family  shall  desert,  "the  family"  shall 
be  entitled  to  exemption.  The  court  said 
that  although  tlie  family  had  consisted  only 
of  the  husband  and  wife,  she  was  neverthe- 
less entitled  to  the  same  as  tlie  remaining 
portion  of  the  family. 

It  is  held  in  Illinois  that  where  the 
homesteader's  wife  obtains  a  divorce  from 
him,  she  being  the  meritorious  cause  there- 
of, and  the  custody  of  the  children  is  com- 
mitted to  her,  she  is  to  be  regarded  as  a 
widow  and  the  head  of  the  family,  in 
keeping  with  the  spirit  of  that  provision 
of  the  homestead  law.  which  declares  that 
upon  the  husband's  death  the  homestead 
continues  until  the  voungest  child  is  twentv- 

ft  cj  • 

one,  and  until  the  widow's  death.  Vanzant 
V.  Vanzant,  23  111.  536,  followed  in  Bonnell 
v.  Smith,  53  111.  375. 

Thus,  it  is  seen  that  there  is  a  tendency 
upon  the  part  of  the  courts  to  construe  the 
exemption  statute  liberally  to  the  end  that 
a  wife  who  has  assumed,  or  has  had  thrust 
upon  her,  the  husband's  burden,  shall  be 
entitled  to  the  immunities  thereby  granted. 
But  in  thus  meting  out  a  liberal  measure 
of  justice  the  court  should  not  lose  sight 
of  another  phase  of  the  situation  which  is 
cspeciallv  well  pointed  out  in  Xess  v.  .Ton<'s, 
10  X.  1).'5S7,  88  Am.  St.  Rep.  755,  88  X.  W. 
706,  in  which  the  court  stated  that  since, 
when  the  wife  is  held  to  be  the  head  of  the 
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John  S.  Hort«r,  of  the  county  of  Hillsbor- 
ough and  state  of  Florida,  brings  this,  her 
bill  of  complaint,  against  the  Jetton  Lumber 
Company,  a  corporation,  with  its  principal 
place  of  business  in  the  city  of  Tampa,  coun- 
ty of  Hillsborough  and  state  of  Florida, 
and  W.  C.  S^pencer,  sheriff  of  Hillsborough 
county,  state  of  Florida. 

"The  complainant  would  show  unto  your 
Honor  that  on  the  23d  day  of  September,  A. 
D.  1913,  one  of  the  above  defendants,  the 
Jetton  Lumber  Company,  filed  suit  against 
the  complainant's  husband,  Harry  Hall. 
That  the  said  suit  was  instituted  in  the 
county  court,  by  attachment  of  two  auto- 
mobiles, described  as  follows:  One  Over- 
land car,  city  number.  No.  1250,  and  one 
Buick  car.  That  the  said  automobiles  are 
still  held  by  W.  C.  Spencer,  one  of  the  above 
defendants,  under  the  said  attachment 
levies. 


"The  complainant  would  further  show  un- 
to your  Honor  that  the  said  Harry  Hall 
deserted  the  complainant  on  the  24th  day 
of  August,  A.  D.  1913,  and  that  since  the 
said  date  the  complainant  has  been  unaware 
of  the  whereabouts  of  her  said  husband, 
though  she  has  since  been  informed  that  he 
is  residing  within  the  state  of  Massa- 
chusetts. That  the  said  Harry  Hall  left 
against  the*  will  of  this  complainant,  and, 
as  your  complainant  believes^  without  any 
intention  of  returning. 

''The  complainant  would  further  represent 
unto  your  Honor  that  she  is  thirty -five  years 
of  age,  has  two  children  by  her  said  hus- 
band, to  wit,  George,  age  eleven,  and  Jack, 
age  eight  years.  That  the  said  children  are 
dependent  solely  upon  this  complainant  for 
their  support  and  maintenance,  and  that 
this  complainant,  together  with  her  said 
children,  reside  in  the  city  of  Tampa. 


family,  the  husband  loses  his  position  as 
such,  the  tendency  to  extend  the  immunities 
of  the  exemption  statute  to  the  wife  should 
be  cautiously  indulged;  and  that  the  mere 
bankruptcy  of  the  husband  ought  not  to 
deprive  him  of  the  lien d ship  of  the  family. 
For,  it  is  said,  if  a  debtor  ever  needs  the 
benefits  of  the  exemption  laws  it  is  when 
he  is  in  greatest  financial  distress ;  and  when 
he  has  nothing  save  his  hands  with  which 
to  support  his  family,  he  should  at  least 
be  permitted  to  hope  that  his  first  acquisi- 
tions by  such  means  would  not  be  seized 
by  creditors,  as  they  would  be  if  he  had 
relinouished  the  headship  of  the  family 
to  his  wife.  Thus  declaring  itself,  the 
court  in  the  Ness  Case  held  that  therefore 
the  wife  was  not  to  be  regarded  as  head 
of  the  family  and  entitled  to  exemption  in 
produce  of  her  own  farm  conducted  by  her- 
self, merely  because  the  husband,  who  was 
an  able-bodied  man,  had-  become  bankrupt 
in  an  independent  business  of  his  own, 
and,  though  living  with  the  family,  did  not 
aid  her  in  running  the  farm  and  supplying 
the  household,  save  by  advice  and  a  slight 
amount  of  labor. 

The  question  is  not  to  be  determined  by 
whether  he  or  she  contributes  the  greater 
sum  to  the  support  of  the  family.  Farwell 
V.  Martin,  65  111.  App.  55. 

Before  she  can  be  regarded  as  head  of 
the  family,  either  the  wife  must  be  under 
a  legal  or  moral  obligation  to  support  the 
family,  or  else  the  members  of  the  family 
must  be  actually  dependent  upon,  and  act- 
ually supported  by,  her.  Briggs  v.  Bell, 
8  N.  J.  L.  J.  251. 

A  wife  who  is  an  owner  of  a  business 
cannot  be  regarded  as  head  of  the  family 
where  the  husband  is  not  incapacitated, 
and  manages  her  business  as  her  agent. 
Blount  V.  Medbery,  10  S.  D.  662,  94  N.  W. 
428. 

He  does  not  relinquish  his  character  as 
head  of  the  family  by  the  fact  that  he  is 
merely  assistant  in  a  business  purchased 
with  the  wife's  money,  and  principally  con- 
61  L.R.A.(N.S.) 


ducted  by  her,  where  he  is  in  a  normal 
condition  of  health,  owns  the  family  resi- 
dence, and  other  property  a  part  of  which 
he  has  devoted  to 'the  family's  support,  and 
devotes  all  his  energy  and  time  to  Uie  wife's 
business,  in  which  he  renders  valuable  serv- 
ices. Farwell  v.  Martin,  65  111.  App.  So, 
distinguishing  Temple  v.  Freed,  21  HI.  App. 
238,  supra. 

Nor  can  she  be  regarded  as  head  of  the 
family  where  the  husband  is  an  able-bodied 
man,  twenty-four  years  old,  in  possession 
of  all  his  faculties,  and  farms  her  land, 
receiving  one  half  the  crops  and  sharing  the 
losses;  and  the  fact  that  he  does  what  h«: 
pleases  with  his  share,  or  that  she  pays 
her  own  expenses  when  she  travels,  or  that 
she  owns  the  property  and  hires  him  to 
look  after  it,  or  all  combined,  do  not  de 
stroy  his  status  as  head  of  the  family.  Ar- 
nold V.  Coleman,  88  111.  App.  G08. 

And  a  woman  whose  husband  is  in  fart 
the  head  of  the  family  is  not  a  ''house- 
holder" within  the  meaning  of  the  Rhode 
Island  exemption  statute.  Re  Jamieson, 
6  Am.  Bankr.  Rep.  601. 

An  abandoned  wife  who  lives  upon  a 
farm  with  her  mature  sons,  one  of  whom  is 
married  and  operates  the  same,  cannot  be 
held  to  be  head  of  the  family.  Somers  v. 
Somers,  27  S.  D.  500,  36  L.R.A.(N.S.l 
1024,  131  N.  W.  1091. 

So,  a  mother  living  with  her  daughter 
and  the  latter's  husband  is  not  the  head  ot 
the  family  within  the  exemption  act.  whcrf 
the  daughter  and  husband  are  not  depend- 
ent upon  the  mother,  and  are  not  even 
partially  supported  by  her.  Briggs  v.  Beli. 
supra. 

Of  course,  the  present  question  presents 
no  difficulty  in  jurisdictions  like  Vtah, 
where  the  statute  expressly  states  that  the 
head  of  the  family  may  be  either  the  hus- 
band or  the  wife.  That  such  is  the  situa- 
tion in  Utah  is  shown  by  tlie  case  of  Volker- 
Scowcroft  Lumber  Co.  v.  Vance,  32  Utah, 
74,  126  Am.  St.  Rep.  828,  88  Pftc  896. 

L.  A.W. 
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•*The  complaiuant  would  furtliur  show 
th&t  the  automobiles  above  described  are  in 
ila.iijj^er  of  being  disposed  of  at  forced  sale, 
in  pursuance  of  the  said  attachment  suit,  as 
aforesaid,  by  said  defendants. 

''That   the    said    automobiles    afford    the 
complainant  her  onlj  means  of  making  a 
livelihood  and  a  subsistence  for  herself  and 
her    two  children    (neither  the  complainant 
nor    her  said  children  having  received  any 
feupport  whatsoever  from  her  said  huaband 
since   his  desertion,  as  aforesaid,  nor  have 
they  any  reason  to  expect  his  future  aid). 
"The  complainant  further  represents  that 
against  the  said  automobiles  there  are  cx- 
istingy    respectively,    encumbrances    in    the 
sums  of  $75  and  $375,  leaving  an  equity  in 
your    complainant  of  not  more  tlian  $550. 
That    this  equity  constitutes  the  whole  of 
both    the  complainant's  and   her  said  hus- 
band's property,  and  is  a  true  and  complete 
inventory  of  the  whole  of  their  said  proper- 
ty. 

**That  this  complainant  claims  the  said 
automobiles  as  exempt  from  said  seizure 
and  forced  sale  in  pursuance  thereof,  under 
the  Constitution  of  the  state  of  Florida. 

**The  premises  considered,  and  'inasmuch 
as  the  complainant  is  without  remedy  save 
in  a  court  of  equity,  where  such  matters 
are  properly  cognizable,  and  to  the  end  that 
the  defendants  may  be  required  to  ansNver 
this,  the  complainant's  bill  of  complaint, 
but  not  under  oath,  answer  under  oath  being 
hereby  expressly  waived.  And  that  the  com- 
plainant's right  to  exempt  the  said  property 
be  decreed,  and  that  the  same  be  set  apart 
to  the  complainant  as  exempt  from  seizure 
and  sale,  under  said  attachment  writs,  and 
the  defendants  be  restrained  from  selling  or 
disposing  of  said  property. 

"And  that  the  complainant  may  have  such 
other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  your  Honor  shall 
seem  meet: 

"May  it  please  your  Honor  to  grant  unto 
the  complainant  the  state's  most  gracious 
writ  of  subpcena,  issued  out  of  and  under 
the  seal  of  this  court,  directed  to  the  said 
Jetton  Lumber  Company  and  W.  C.  Spencer, 
commanding  them  to  be  and  appear  before 
this  honorable  court  on  a  day  certain  there- 
in to  be  named,  and  under  a  penalty  certain 
therein  to  be  stipulated,  and  to  stand  to 
and  abide  by  such  orders  and  decrees  as 
may  be  made  in  this  cause. 

"The  complainant  prays  the  court  to 
grant  her  a  writ  of  injunction,  enjoining 
and  restraining  the  said  Jetton  Lumber 
Company  and  W.  C.  Spencer,  the  defendants, 
their  attorneys,  agents,  and  representatives 
from  selling  or  disposing  of  the  said  auto- 
mobiles until  the  further  order  of  this  court.  I 
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"And  the  complaiuant  will  ever  pray," 
etc. 

To  this  bill  the  defendants  interposed  the 
following  demurrer: 

"These  defendants,  by  protestation,  not 
confessing  or  acknowledging  either  ojf  the 
matters  or  things  in  the  bill  of  complaint 
contained  to  be  true,  say  that  said  bill  is 
bad  in  substance  and  insufficient  in  law, 
wherefore  the  said  defendants  demur  to  said 
bill,  and  for  substantia]  matters  of  law  to 
be  argued  in  support  of  said  demurrer,  and 
assign  the  following,  to  wit: 

^Tirst.  The  bill  does  not  state  a  cause  of 
action  cognizable  in  equity. 

"Second.  The  bill  shows  on  its  face  that 
it  is  instituted  by  a  married  woman  with- 
out the  joinder  of  her  husband  or  next 
friend. 

"Third.  The  bill  shows  on  its  face  that 
the  property  attached  is  not  the  property  of 
the  complainant,  but  is  the  property  of  com- 
plainant's husband,  who  is  a  nonresident  of 
the  state  of  Florida. 

"Fourth.  The  bill  shows  on  its  face  that 
the  complainants  said  husband  has  per- 
manently left  the  state  of  Florida  without 
the  intention  of  returning  thereto,  therefore 
he  would  not  be  entitled  to  exempt  the  said 
property,  for  which  reason  the  law  granting 
exemptions  to  the  head  of  a  family  residing 
in  the  state  does  hot  give  her  the  right  to 
such  exemption. 

"Fifth.  The  bill  does  not  show  that  the 
complainant  is  the  widow  or  heir  of  the 
owner  of  the  property  in  question,  so  as  to 
cause  the  right  of  exemption  which  might 
have  been  claimed  by  the  owner  thereof,  if 
the  head  of  the  family  residing  in  the  state 
of  Florida,  to  inure  to  her  benefit  under 
the  provisions  of  §  2,  article  10,  of  the  Con- 
stitution of  Florida." 

The  following  order  was  made  at  the  hear- 
ing of  the  demurrer: 

"Demurrer  sustained  as  to  second  ground, 
and,  complainant  asking  leave  to  amend  by 
inserting  a  next  friend  in  this  said  bill,  and 
said  amendment  having  been  allowed  and 
made  instanter,  it  is  ordered  then  after  con- 
sideration that  the  demurrer  be  overruled, 
and  twenty  days  given  defendants  to  file 
further  pleadings. 

"Done,  ordered,  and  decreed  this  the  13th 
day  of  October,  a.  d.  1913." 

From  this  interlocutory  order  the  defend- 
ants have  entered  their  appeal.  It  will  be 
observed  that  we  have  copied  the  bill  as 
amended. 

The  appellee's  claim  to  have  the  attached 
property  set  aside  to  her  as  exempt  is  based 
on  §  1  of  article  10  of  our  state  Constitu- 
tion, which  reads  ns  follows: 

"A  homestead  to  the  extent  of  one  hun- 
dred and  sixty  acres  of  land,  or  the  half  of 
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warranto  may  at  common  law  be  filed  by 
the  attorney  general  in  the  name  of  the 
state,  to  toHt  the  claim  to  oiliee  of  an  officer 
of  a  manufacturing  corporation  organized 
for  private  gain,  either  under  special  char- 
ter or  under  general  incorporation  laws, 
since  the  corporation  is  exercising  a  public 
franchise,  and  the  title  to  its  offices  is  a 
matter  of  public  concern. 

Pleading  —  quo  warranto  —  pica  con- 
clnclliii;  with  absque  hoc  —  new  mat- 
ter in  replication. 

3.  In  a  common-law  proceeding  by  in- 
formation in  the  nature  of  quo  warranto,  to 
oust  an  incumbent  from  oflice  in  a  private 
corporation,  in  which  his  usurpation  is 
charged  and  demand  is  made  for  justifica- 
tion of  his  claim  to  office,  accused  cannot, 
by  concluding  with  an  absque  hoc  a  plea 
denying  usurpation  and  setting  up  title,  pre- 


clude the  state  from  replying  new  matter  in 
avoidance  of  the  title  set  up,  and  compel  it 
to  join  issue  on  the  plea. 

Corporation  —  voting    power    of    pre- 
ferred Htoolc. 

4.  Statutory  and  charter  authority  to  de- 
prive holders  of  preferred  stock  of  the  right 
to  vote  in  the  election  of  officers  and  direc- 
tors of  a  corporation  is  invalid  where  the 
state  Constitution  provides  that  "each 
shareholder  shall  be  entitled  to  one  vote  for 
each  share  of  stock  he  may  hold.'' 

(January   17,  1911.) 

ERROR  to  the  Superior  Court  for  New 
Castle  County  to  review  a  judgment  of 
ouster  in  a  proceeding  in  the  nature  of  quo 


l)eler,  11  U.  C.  Q.  B.  222  (director  of  rail- 
road) ;  Ex  parte  Gilbert,  15  N.  B.  29  (presi- 
dent of  mining  company). 

1/.  American  rule, 

a.  In  general. 

The  Iklassachusetts  courts  seem  to  be  the 
only  American  courts  which  follow  the  Kng- 
IiHh  rule.  They  have  held  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  is  not 
the  proper  remedy  to  try  the  title  to  of- 
lices  in  a  private  corporation.  Uoddard  v. 
Smithett,  3  Gray,  116  (vestrymen  in  re- 
ligious society)  ;  llaupt  v.  Rogers,  170  Mass. 
71,  48  N.  E.  1080  (officers  of  clevati»d  rail- 
road ) . 

All  other  cases  upon  the  point  agree  with 
Brooks  v.  State  in  holding  that  an  action 
of  quo  warranto,  or  in  the  nature  of  quo 
warranto,  is  the  proper  remedy  to  test  the 
right  to  an  office  in  a  private  corporation. 
State  ex  rel.  Richards  v.  Brooks,  —  Del.  — , 
4  Atl.  37  (director)  ;  State  ex  rel.  Dunlapv. 
Stewart,  6  Houst.  (Del.)  3.19  (vestrymen 
of  religious  society)  ;  Davidson  v.  State,  20 
Fla.  784  (president  of  benevolent  associa- 
tion) ;  State  ex  rel.  Ilankins  v.  Newell,  75 
N.  J.  L.  20,  60  Atl.  929  (trustee  of  cemetery 
association)  ;  State  ex  rel.  Schwartz  v.  Ohio 
&  M.  R.  Co.  6  Ohio  C.  C.  412,  3  Ohio  C.  D. 
516  (directors  of  railroad  company)  ;  Com. 
ex  rel.  Clements  v.  Arrison,  15  Serg.  &  R. 
127,  16  Am.  Dec.  531  (trustees  of  religious 
society)  ;  Gunton  v.  Ingle,  4  Cranch,  C.  C. 
438,  Fed.  Cas.  No.  5,870  (president  and  di- 
rectors of  packet  company ) . 

This  is  upon  the  theory  that  corporations 
chartered  by  the  state,  or  organized  under 
the  general  statutes  of  the  state,  are  public 
franchises,  and  that  the  usurpation  of  a 
corporate  office,  therefore,  amounts  to  the 
usurpation  of  a  privilege  granted  by  the 
state. 

Thus,  the  court  in  Com.  ex  rel.  Clements 
V.  Arrison,  15  Serg.  &  R.  127,  16  Am.  Dec. 
531,  supra,  says:  "1  strongly  incline  to  the 
opinion  that  in  all  cases  where  a  charter  ex- 
ists and  a  question  arises  concerning  the 
exercise  of  an  oflice  claimed  under  that  char- 
ter, the  court  mav,  in  its  discretion,  grant 
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leave  to  tile  an  information;  because,  in  all 
such  cases,  although  it  cannot  be  strictly 
said  that  any  prerogative  or  franchise  of 
the  commonwealth  has  been  usurped,  yet, 
what  is  much  the  same  thing,  the  privilege 
granted  by  the  commonwealth  has  been 
abused.  The  party  against  whom  the  in- 
formation is  pj-ayed  has  no  claim  but  from 
the  grant  of  the  commonwealth,  and  an  un* 
founded  claim  is  a  usurpation,  under  pre- 
tense of  a  charter,  of  a  right  never  granted." 

And  it  is  similarly  stated  in  Davidson  v. 
State,  20  Fla.  784,  supra,  that  "an  intru- 
sion into  an  office  of  a  merely  private  cor- 
poration may,  in  this  country,  be  corrected 
by  information  with  the  same  propriety  as 
in  cases  of  public  or  municipal  corporations, 
since  in  both  cases  there  is  an  unfounded 
claim  to  the  exercise  of  a  corporate  fran- 
chise, amounting  to  a  usurpation  of  the 
privilege  granted  by  the  state." 

So,  in  State  v.  Ashley,  1  Ark.  513,  it  is 
held  that  the  office  of  public  director  of  the 
Principal  Bank  of  the  Real  Estate  Bank 
of  the  State  or  Arkansas  is  a  public  fran- 
chase.  and  not  a  private  right.  The  follow- 
ing from  the  opinion,  however,  shows  that 
this  institution  was  not  a  strictly  private 
corporation:  "The  state  haa  a  voice  in 
all  the  transactions  of  the  bank,  by  the  ap« 
pointmont  of  two  members  in  the  board  of 
directors  of  the  Principal  Bank  and  each  of 
the  branches,  and  four  directors  in  the  cen- 
tral board.  The  capital  of  the  bank  is 
raised  upon  her  faith  and  credit,  pledged  in 
the  form  of  bonds." 

Attempts  have  often  been  made  to  attack 
col^terally,  or  in  some  action  other  than 
quo  warranto  or  in  the  nature  of  quo  war- 
ranto, the  right  to  an  office  in  a  private  cor- 
poration. In  such  instances  courts  have  fre- 
quently felt  called  upon  to  state  that  pro- 
ceedings of  quo  warranto  or  in  the  nature 
of  quo  warranto  are  the  proper  remedies. 
Hayes  v.  Burns,  25  App.  D.  C.  242,  4  Ann. 
Cas.  704  (general  officers  of  lodge)  ;  Hussey 
v.  Gallagher,  61  Ga.  86  (president  of  re- 
ligious temperance  society )  ;  McCarthy  v. 
AIcKinney,  137  Ga.  292,  73  S.  E.  394  (secre- 
tary of  grand  lodge)  ;  Lawson  v.  Kolbenson. 
61   111.  405    (trustees  of  religious  corpora- 


waukee  Street  R.  Co.  74  Fed.  443;  First 
Nat.  Bank  v.  Amea,  30  Minn.  ]7B,  39  N.  W. 
SOS;  JoDM  V.  KnauBS,  31  N.  J.  Eq.  211; 
Skinner  &  M.  Co.  v.  Waite,  155  Fed.  828; 
United  States  r.  Edme,  9  Serg.  &  H.  HT. 

In  all  elections  for  directors  or  managors 
of  stock  corporations,  each  sliareholder  atiall 
be    entitled  to   one  vote   for  each   sliare   of 
stock  he  may  hold. 
Const,  art.  9,  g  6. 

This  provision  of  the  Constitution  became 
a  part  o(  every  charter  thereafter  ohfaine<l, 
and  no  provision  of  any  charter  granted, 
an'l  no  Iiv-Ie'.v  or  regnlation  of  the  corpora- 
tion, and  no  agreement  of  corporators  or 
stockholder!!,  ineon  a  latent  with  such  con- 
stitutional proviaion,  would  be  valid  for  any 
purpose  or  under  any  circumstances. 

Taylor  v.  Griswold,  14  N-  J.  I*  251,  27 
Am.  Dec.  33;  United  States  v.  Fisher,  2 
Cranch,  358,  2  L.  ed.  304;  Sedgw.  Stat.  i. 
Const.  Law,  1B5;  Boslev  v.  Mattingly,  14  B. 
Mon.  89;  \Vilminj;fon  City  R.  Co.  v.  Wil- 
mington &  B.  S.  R.  Co.  8  Del.  Ch.  488,  40 
At!.  13;  Tomlinson  v.  .leasup,  ]5  Wall.  456, 
21  L.  cd.  204;  Holyoke  Water  Power  Co.  v. 
Lyman,  15  Wall.  506,  21  L.  ed.  135;  Miller 
T.  New  York,  15  Wall.  494,  21  L.  ed.  103; 
Sliielda  v.  Ohio,  95  U.  S.  324,  24  L.  ed.  360; 
Maine  C.  R.  Co.  v.  Maine.  06  U.  S.  499,  501, 
24  L.  ed.  830;  Greenwood  v.  Union  Freight 
R.  Co.  105  U.  8  IT,  20  L,  ed.  963;  Atlantic 
&  G.  R.  Co.  V.  Georgia,  98  U.  S.  361,  365,  25 
L.  ed.  186,  187;  Close  v.  Glenwood  Cemetery, 
107  U.  S.  476,  27  L.  ed.  412,  2  Sup.  Ct.  Rep, 
207 ;  Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  353,  28  L.  ed.  176,  4  Sup.  Ct,  Rep. 
48;  Hamilton  Gaalight  &  Coke  Co.  v.  Ham- 
ilton, 14S  U.  S.  270,  36  L.  ed.  968,  13  Sup. 
Ct.  Rep.  90;  New  York  &  N.  E.  E.  Co.  v. 
Bristol.  151  U.  S.  567,  33  L.  ed.  272,  14 
Sup.  Ct.  Rop.  437;  Pcnnsvlrania  College 
Ca-ica,  13  Wall.  213,  20  L.  ed.  553;  Sinking 
Fund  Cases,  flO  U.  S.  700,  25  L.  ed.  49ft; 
Bixler  v.  Sumnicrfield,  195  111.  147,  62  N. 
E.  840. 

A  plea  in  the  form  of  an  ahaque  hoo  Is  a 
proper  plea  in  quo  warranto  proceedings. 

State  ex  rel.  Ward  v.  Churchman,  3  Penn. 
(Del.)  107,  40  Atl.  3S1 ;  State  ei  rel.  White 
T.  Hancock,  2  Penn.  (Del.)  252,  45  Atl.  851; 
Stephen,  PI.  pp.  :  80-100;  Thomas  v.  Black, 
8  Houst  (Del.)  507,  18  Atl,  771. 

Quo  warranto  docs  not  lie  for  usurping 


Messrs.  Chrlstoiihcr  L.  Ward  and  Her- 
bert  H.  Ward,  for  defendant  in  error: 

The  purpose,  intent,  and  meaning  of  g  0, 
art.  9,  was  merely  to  ahrogate  the  common- 
law  rule,  which  was  that  stockholders  in 
corporations  were  entitled  to  one  vote  each 
on  all  questions,  irrespective  ot  the  number 
of  shares  held  by  them. 

2  Cook,  Corp.  1137;  Taylor  v.  Griswold, 
14  N.  J.  L.  222,  27  Am.  Dec.  33;  2  Harvard 
L.  Rev.   156;   Cooley,  Const.  Lim.  06. 

A  person  may  ivaive  any  provision  either 
of  a  contract  or  of  a  statute  intended  for 
his  benefit. 

Shutte  V.  Thompson,  15  Wall.  151,  ISO, 
21  L.  ed.  123,  125;  Bowen  v.  Aubrey,  22  Cal. 
500;  Morrison  v.  Underwood,  5  Cush.  62; 
Bcecher  v.  Marquette  t  P.  Rolling  Mill  Co, 
45  Mich.  105,  7  N.  W.  005;  Phyte  v.  Eimer, 
45  N.  Y.  102;  EimbaU  v.  Munger,  2  Hill, 
364;  Tombs  v.  Rochester  £  S.  R.  Co.  18 
Barb.  683. 

Quo  warranto  is  usually  held  to  be  an 
appropriate  remedy  to  try  an  oHice  in  a 
private  corporation,  either  at 
or  under  special  statutory  pro 

23  Am.  &  Eng.  Enc,  Law,  2d  ed,  640; 
Com.  es  rel.  Clements  v.  Arriaon,  15  Serg. 
4  R.  127,  16  Am,  Dec.  631;  State  ex  rel. 
Danforth  v.  Hunton,  28  Vt,  504;  Owen  v. 
Whitaker,  20  N.  J.  Eq.  122;  People  ex  rel. 
Israel  v.  Tibbeta,  4  Cow.  357;  Hullman  v. 
Honeomp,  5  Ohio  St.  237 ;  State  ex  rel.  Kil- 
bourn  v.  Tudor,  5  Day,  329,  5  Am,  Dec.  162; 
Lawson  V.  Kolbenson,  61  HI.  405;  Nelson  v, 
Benson,  69  111.  27;  Place  v.  People,  1B2  III, 
160,  61  N.  E.  354;  Smith  v.  Bank  of  State, 
18  Ind.  327;  Beckett  v.  Houston,  32  Ind. 
303;  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  640. 

The  information  was  properly  signed  by 
the  attorney  general.  This  is  the  practice, 
whether  the  application  partake  of  a  public 

17  Enc.  PI.  &  Pr.  420,  430;  Atty.  Gen.  v. 
Sullivan.  163  Mass.  446,  28  L.R.A.  455,  40 
N.  E.  843;  Haupt  v.  R<^rers.  170  Mass.  71. 
48  N,  E.  1080;  Rice  v.  National  Bank,  126 
Mass.  300;  Osgood  v.  Jones.  60  N.  H.  548; 
State  ex  rel.  Wasson  v.  Taylor,  50  Ohio  St. 
120,  38  N.  E.  24;  Goddard  v,  Smlthett,  3 
Gray,  110. 

Woollef,  J.,  delivered  the  opinion  of  the 

On  or  about  the  28th  dav  of  October.  A. 
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warranto  directed  to  the  Raid  George  II. 
Brooks  and  John  W.  II.  Brooks,  command- 
ing them  and  each  of  them  that  they  ap- 
pear in  the  said  court  on  some  day  to  be 
named  by  the  said  court,  to  show  by  what 
warrant  or  authority  thev  claim  to  have  and 
enjoy  the  francliises,  offices,  privileges,  and 
liberties  aforesaid. 

Robert  H.  Richards, 
Attorney  General  of  the  State  of  Delaware. 

After  refusal  by  the  court  to  allow  sub- 
sequent motions  to  quash  the  information 
and  discharge  the  rule  for  reasons  tha*  ap- 
pear in  subsequent  pleadings,  tlie  defendant 
below  filed  his  plea  to  the  information.  •  By 
his  plea  he  admits  the  incorporation  of  the 
Geo.  Brooks  &  Son  Company,  and  that  prior 
to  the  stockholders'  meeting  of  May  11, 
1908,  Marshall  A.  Brooks,  :Morren  and  Pyle 
were  its  lawfully  elected  and  qualified  direc- 
tors, to  remain  such  until  their  successors 
were  lawfully  elected  and  qualified.  For 
title  to  his  office  as  director,  he  shows  that 
at  the  election  for  directors  on  the  date  last 
named,  all  of  the  stockholders  of  the  com- 
fjany  were  present,  either  in  person  or  by 
[>roxy,  that  the  stock  vote  was  equal  to  the 
stock  issued,  that  he  received  2,000  of  the 
.3.000  votes  cast,  that  1,000  votes  represent- 
ed the  votes  cast  upon  the  1,000  shares  of 
preferred  stock  and  that  the  other  1,000 
votes  were  cast  upon  1,000  shares  of  the 
common  stock,  and  that  the  votes  so  cast 
for  him  upon  the  shares  of  preferred  stock 
were  legally  cast  and  counted  under  and 
by  force  of  the  provision  of  the  Constitu- 
tion of  the  state  of  Delaware  of  1897,  as 
then  existing  (art.  9,  §  6),  which  was  that 
"in  all  elections  for  directors  or  managers 
of  stock  corporations  each  stockholder  shall 
be  entitled  to  one  vote  for  each  share  of 
stock  he  may  hold." 

The  plea  concludes  with  a  denial  of  the 
usurpation  of  the  office  charged  in  the  in- 
formation, by  employing  the  formal  lan- 
guage of  a  special  traverse:  "Without  this, 
that  the  said  George  H.  Brooks  during  all 
the  time  since  the  11th  day  of  May,  a.  d. 
1908,  the  said  franchises,  offices,  privileges, 
and  liberties  of  director  of  the  said  corpo- 
ration has  usurped  and  still  does  usurp  in 
the  manner  and  form  as  in  the  said  infor- 
mation is  alleged,  and  this  the  said  George 
H.  Brooks  is  ready  to  verify.'* 

To  that  part  of  the  defendant's  plea  in 
which  he  shows  the  title  by  which  he  claims 
and  holds  the  office  he  is  charged  to  have 
usurped  the  attorney  general  replied  by  spe- 
cial replication,  setting  up  new  matter  in 
avoidance  of  that  upon  which  the  defendant 
based  his  title.  Bv  this  new  matter  he 
challenges  the  right  of  holders  of  the  pre- 
ferred stock  to  vote  for  directors,  and  quotes 
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from  the  charter  and  by-laws  of  the  cor- 
poration tiie  provisions  respecting  the  vot- 
ing power  of  stock.  The  provision  of  this 
charter  is  that  "the  holders  of  said  pre- 
ferred stock  shall  not  be  entitled,  by  reason 
of  their  holdings  thereof,  to  any  voice  or 
vote  in  the  management  of  the  affairs  of 
the  corporation.  The  voting  power  shall  Itb 
confined  to  the  holders  of  the  common  or 
general  stock."  And  it  is  further  shown 
that  the  by-laws  provide  that:  "The  one 
hundred  thousand  of  preferred  stock  shall 
have  no  vote  in  the  transaction  of  any  busi- 
ness of  the  company,  being  a  first  lien  on 
all  of  the  property,  and  in  case  of  liquida- 
tion shall  be  redeemed  at  par,  shall  draw 
a  regular  yearly  dividend  of  6  per  cent, 
which  may  be  paid  quarterly,  and  which 
shall  be  cumulative. 

"The  two  hundred  thousand  common  stock 
shall  have  and  possess  all  voting  power, 
shall  meet  and  elect  board  of  directors,  once 
a  year,  order  and  amend  by-laws,  and,  in 
fact,  exercise  all  the  power  of  stockhold- 
ers, as  hereinafter  provided." 

It  is  therefore  replied  that  the  1,000 
votes  received  bv  the  defendant  below,  and 
cast  for  him  by  the  holders  of  that  quan- 
tity of  preferred  stock,  were  illegal,  that 
without  the  votes  on  the  preferred  stock, 
each  person  voted  for  at  the  election  men- 
tioned received  the  same  numbr  of  votes, 
that  the  vote  was  therefor  a  tie,  and  as  a 
consequence  no  one  was  elected,  and  that 
the  defendant  and  his  brother  have  usurped 
the  offices  to  whicli  Morrell  and  Pyle  are 
entitled  as  holding-over  directors.  To  this 
replication  the  defendant  below  demurred 
specially,  showing  for  causes  of  demurrer 
matters  that  appear  in  his  assignment  of 
errors.  Tlie  demurrer  was  overruled,  and 
upon  election,  final  judgment  was  entered. 

This  cause  comes  before  this  court  on  a 
writ  of  error,  in  support  of  which  the 
plaintiff  in  error  suggests  error  in  the  judg- 
ment and  proceedings  below  by  an  assign- 
ment of  errors  containing  ten  specifications, 
which  have  been  grouped  and  classified  so 
that  the  questions  presented  by  them  may 
be  considered  under  the  following  titles: 

(1)  Exemption  of  the  defendant  below 
from  service  of  process. 

(2)  Whether  the  remedy  employed  ex- 
tends to  the  usurpation  of  an  office  in  a 
private  corporation. 

(3)  Whether  the  proceeding  is  properly 
entitled  in  the  name  of  the  state  of  Dela- 
ware upon  the  relation  of  the  attorney  gen- 
eral. 

(4)  Whether  a  replication  may  contain 
new  matter  in  reply  to  a  plea  concluding 
with  the  absque  hoc, 

(5)  Whether  the  proceeding  is  futile  and 
nugatory. 


a,n  assiBtance  to  the  court  of  a  nature  tin 
would  make  his  presence  necessary  withi 
"the  rule.  He  wbh  present  at  an  argument 
in  whieh  he  could  have  given  no  tcstlni 
He  ^aa  there  in  the  capacity  ol  any  agent 
of  one  of  the  litigating  parties,  and  in  this 
he  n-aa  in  no  different  position  and  is  en- 
titled to  no  lurtlier  immunity  than  would 
liave  been  a  director  of  a  corporation,  the 
aecretary  of  an  unincorporated  association, 
or  tlie  biiBinesa  manager  of  a  partnership, 
when  present  under  like  circumstances.  Any 
othfr  rule  would  enable  a  party,  and  not 
tlie  court,  to  extend  the  privilege  and  de- 
termine the  necessity  of  a  person's  pres- 
ence, and  would  extend  the  class  of  privi- 
leged persons  from  those  over  whom  the 
court  hos  control  to  all  those  who  might 
be  deemed  by  a  party  to  be  necessary  to 
him  or  to  his  counsel  in  the  preparation 
and  presentation  of  a  case.  We  arc  there- 
fore of  opinion  that  the  service  of  the  rule 
was  valid,  and  that  the  court  below  cora- 
tnitted  no  error  in  refusing  to  vacate  it. 

2.  The  Geo.  Brooks  &  Kon  Company,  be- 
ing a  private  corporation  in  the  sense  that 
ita  charter  powers  relate  to  a  manufactur- 
ing business  for  the  personal  gain  of  ita 
stockholders,  and  not  to  matters  in  which 
the  public  have  a  beneficial  interest,  and 
its  officers  being  private  officers  in  the  sense 
that  they  have  no  public  services  to  per- 
form, the  question  is  raised  whether  the 
remedy  of  an  information  in  the  nature  of 
a  writ  of  quo  warranto  will  extend  to  the 
usurpation  of  an  office  in  a  corporation  of 
such  a  private  nature. 

Whatever  may  have  been  the  origin  and 
history  of  the  writ  of  quo  warranto  and 
of  the  succeeding  remedy,  an  information  in 
the  nature  of  a  writ  of  quo  warranto,  it  is 
certain  that  the  latter  iras  a  part  of  that 
vast  mass  of  remedies  for  wrongs  which  was 
brought  over  by  the  early  Knglish  Hcttlera. 
and  which  by  statutory  and  constitutional 
enactments,  beginning  in  1736  (Laws  of 
Del.  vol.  1,  pp.  121.  122)  and  concluding 
only  with  the  existing  Constitution,  was, 
by  the  general  adoption  of  the  powers  ot 
the  King's  Bench,  made  a  part  of  our  civil 
judicature,  here  to  remain,  ready  to  be  in- 
voked for  the  first  time  in  the  case  of  State 
ex  rel.  Duntap  v.  Stewart  in  1881  (ft  Houst. 
(Del.)  350),  and  to  be  subjected  to  judicial 
eonstniction  for  the  first  time  by  an  appel- 
late court  of  this  state  in  the  case  now  un- 
der consideration. 

A  writ  of  quo  warranto  was  in  the  na- 
ture of  a  writ  of  right  for  the  King,  against 
him  who  claimed  or  usurped  any  onice,  fran- 


tiquity.  ^or  is  there  any  historical  cer- 
tainty of  the  origin  of  the  remedy  by  in- 
formation in  the  nature  of  a  writ  of  quo 
warranto,  which  succeeded  and  later  super- 
seded the  original  remedy,  nor  Is  ita  history 
important  in  the  present  consideration,  in 
view  of  the  fact  that  it  is  known  that  the 
remedy  by  information  wan  in  use  contem- 
poraneously with  the  remedy  of  the  writ  of 
quo  warranto  as  a  common-law  remedy  long 
before  the  statute  of  9  Anne,  chap.  20 
(1710),  and  that  that  statute  was  not  the 
origin  of  the  proceeding  by  information,  for 
by  its  4th  section  there  is  an  cjtpreSB  recog- 
nition of  its  pre-e\istence.  It  is  further 
known  that  the  statute  of  Anne  was  limited 
in  its  territorial  scope,,  and  conferred  upon 
the  courts  jurisdiction  to  employ  the  rem- 
edy by  information  only  with  respect  to 
those  offices  and  franchises  of  a  public  and 
political  character  originally  derived  from 
the  King,  that  were  particularly  enumerated 
in  its  preamble.  This  statute  was  never  in 
force  in  this  or  any  other  American  colony 
[State  ex  rel,  Dunlap  v.  Stewart,  supra), 
therefore  the  remedy  by  information,  which 
was  adopted  in  Delaware  by  reference  to 
that  of  the  common  law,  was  the  common- 
law  remedy  by  information  in  the  nature  of 
a  writ  of  quo  warranto,  and  not  the  statu- 
tory remedy. 

While  differing  in  origin,  form,  and  pro- 
cedure from  the  writ  of  quo  warranto,  the 
common-law  remedy  by  information,  like  the 
ancient  writ,  was  the  proceeding  by  which 
to  try  the  right  to  an  office  or  franchise, 
and  it  seems  to  have  been  long  settled  in 
England  that  the  office  with  respect  to 
which  the  remedy  by  information  would  lie 
must  have  been  public  in  its  nature.  Dar- 
ley  V.  Reg.  12  Clark  &  F.  520.  Hence  the 
contention  of  the  plaintiff  in  error,  that  un- 
der the  remedy  we  have  adopted  by  the  gen- 
eral terms  of  our  statutes  and  Constitu- 
tions, we  are  bound  to  limit  it  to  the  same 
kind  of  public  oflieeg  to  which  it  was  ei- 
tended  at  common  law,  and  that  it  will  not 
lie  "to  try  the  title  to  an  office  in  a  corpo- 
ration strictly  commercial  and  private." 

There  ia  no  doubt  that  the  remedy  by  in- 
formation may  not  be  invoked  for  the  re- 
dress of  mere  private  grievances  (Spelling. 
Extr.  Rem.  gg  1S30,  1831),  and  can  only  be 
invoked  when  wrong  has  been  done  to  the 
public.  Hence  it  follows,  if  a  wrong  com- 
plained  of  be  the  usurpation  of  an  office,  it 
must  be  the  usurpation  of  an  office  public 
in  character,  otherwise  the  people  cannot 
be  called  upon  in  their  sovereignty  to  pe- 
tition for  its  redress. 
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101),  yet  at  common  law  and  in  this  state 
the  proceeding  by  information  has  never 
been  considered  an  election  contest  between 
contesting  candidates  for  an  office,  from 
which  the  sitting  candidate  may  be  ousted 
and  into  which  the  contesting  candidate 
may  be  inducted,  but  it  is  a  proceeding  by 
which  may  be  tried  and  determined  the  fact 
of  usurpation  of  an  office  by  an  incumbent, 
the  decree  in  which,  if  against  the  defend- 
ant, is  one  of  ouster,  regardless  of  the  rights 
or  title  of  the  relator. 

The  proceeding  by  information  being  in 
theory,  as  at  one  time  it  was  in  fact,  a 
prosecution,  the  information  as  a  pleading 
is  less  of  a  narr.  than  a  complaint  or  ac- 
cusation against  the  defendant  for  an  of- 
fense. 4  Bl.  Com.  308.  By  the  informa- 
tion the  defendant  is  accused  of  usurping 
a  particular  office,  and  is  called  upon  to 
show  by  what  authority  he  holds  it,  and  is 
not  called  upon  to  try  his  title  against  the 
title  of  the  relator,  as  might  be  required  of 
him  in  pleadings  begun  by  narr. 

The  chief  characteristics  of  an  informa- 
tion are,  firil,  the  accusation  of  a  usurpa-^ 
tion;  and,  second,  the  demand  that  the  de- 
fendant show  the  authority  for  his  claim. 
Upon  the  first,  being  a  statement  of  fact 
and  presenting  an  issue,  the  defendant  may 
take  issue  by  plea;  upon  the  second,  being 
no  statement  of  fact  and  presenting  no  is- 
sue, he  cannot  take  issue  by  plea.  There- 
fore when  the  defendant  is  called  upon  to 
plead  to  an  information,  he  must  admit  or 
traverse  the  usurpation  and  disclaim  or 
justify  title,  right,  or  authority  in  or  to 
the  t^ing  he  is  charged  to  have  usurped. 
If  he  admits  usurpation  or  disclaims  title, 
the  prosecution  is  entitled  to  judgment;  if 
he  traverses  the  usurpation  and  justifies  un- 
der his  title,  he  may  have  his  rights  deter- 
mined by  trial.  The  plea  of  not  guilty  is 
not  a  sufficient  answer,  as  it  amounts  sim- 
ply to  a  traverse  of  the  allegation  of  usur- 
pation, and,  like  the  plea  of  non  usurpavit, 
fails  to  respond  to  the  demand  of  the  in- 
formation that  the  defendant  show  his  title, 
right,  or  authority.  State  ex  rel.  Atty.  Gen. 
V.  Foote,  11  Wis.  14,  78  Am.  Dec.  689; 
State  ex  rel.  Law  v.  Saxon,  25  Fla.  342,  5 
So.  801;  Spelling,  Extr.  Rem.  §  1861; 
Shortt,  Extr.  Rem.  178.  The  information 
can  be  sufficiently  answered  only  by  a  plea 
that  traverses  the  usurpation  and  justifies 
the  title,  right,  or  authority.  Holden  v. 
People,  90  111  434;  Catlett  v.  People,  151 
in.  16,  37  N.  E.  85:);  State  v.  Olcott,  6 
N.  H.  74,  75;  Clark  v.  People,  15  111.  213; 
State  V.  Ashley,  1  Ark.  513,  The  plea  of 
justification  must  show  all  the  facts  neces- 
sary to  establish  the  lawful  right  of  the  de- 
fendant in  the  matter.  It  is  the  first  plead- 
ing that  indicates  the  facts  upon  which  the 
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controversy  has  arisen.  It  is  an  aiCnaa- 
tive  showing,  the  burden  of  maintaiBiog 
which  is  upon  the  defendant,  and  ahoald  be 
concluded  with  a  verification.  People  ex 
rel.  Larke  v.  Crawford,  28  Mich.  88,  89. 
State  ex  rel.  Harris  v.  McCann,  8S  Mo.  ^6: 
State  V.  Ashley,  I  Ark.  513;  Spelling,  Extr. 
Rem.  §§  1857-1859. 

To  a  plea  traversing  usurpation  and  jus- 
tifying, there  is  no  question  that  the  re- 
lator may  demur  (State  ex  rel.  White  t. 
Hancock,  2  Penn.  (Del.)  252,  265,  45  Atl. 
851;  State  ex  rel.  Ward  v.  Cburclunaii,  3 
Penn.  (Del.)  167,  174,  49  Atl.  381;  Peopk 
ex  rel.  Atty.  Gen.  v.  Kankakee  River 
Improv.  Co.  103  111.  491,  511),  or  join  i^ 
sue  on  the  facts  therein  stated  (People  ex 
rel.  Larke  v.  Crawford,  28  Mich.  88;  SUte 
ex  rel.  Harris  v.  McCann,  88  Ma  3S6: 
People  V.  Kankakee  River  Impror.  Co.  ea- 
pra) ;  the  question  in  this  case  being  wheth- 
er the  relator  must  join  issue  on  the  pka, 
or  may  reply  by  way  of  ccmfession  and 
avoidance. 

By  the  subtlety  of  a  special  traverse 
which  the  defendant  in  form  has  pleaded, 
he  contends  that  the  matter  of  justifica- 
tion shown  by  his  plea  is  but  inducement  to 
his  traverse  of  usurpation,  that  instead  of 
joining  issue  on  the  traverse,  the  relator 
has  replied  to  the  inducement  by  matter  ia 
avoidance  thereof;  or,  in  other  words,  the 
replication  traverses  a  traverse,  and  there- 
fore is  bad. 

There  is  a  question,  however,  whether  the 
plea  in  this  case  is  a  good  special  trav- 
erse, or  is  a  special  traverse  at  all  witbia 
the  rule  of  pleading,  although  in  form  it 
concludes  with  the  technical  words  of  abiqve 
hoc,  as  do  the  pleas  in  the  cases  of  State  ex 
rel.  White  v.  Hancock,  2  Penn.  (Del.)  252, 
263,  265,  45  AtL  851,  and  State  ex  rel.  Ward 
V.  Churchman,  3  Penn.  (Del.)  167,  49  Atl. 
381,  and  in  the  English  forms  given  in 
Wentworth's  Pleading,  33,  39,  147,  151,  15S. 
Nevertheless,  the  plea  by  the  absque  hoc  cer- 
tainly could  have  been  intended  for  use  only 
in  a  case  in  which  the  narr.  tenders  an  is- 
sue, or  in  respect  to  something  that  calls 
for  a  denial.  While  an  information  in  th* 
nature  of  a  writ  of  quo  warranto  is  dua! 
in  its  function,  the  one  issue  tendered  by  it 
is  that  of  usurpation,  and  the  issue  ex- 
pressly excluded  from  it  is  that  of  the  re- 
lator's title.  If  the  relator's  title  were  in 
issue,  as  the  title  of  the  plaintiff  in  an  ac- 
tion to  recover  real  property,  as  shown  by 
Mr.  Stephen's  example  (Stephen,  PL  164- 
189),  or  as  the  title  of  the  plaintiiff  in  as 
action  of  replevin  to  recover  or  retain  per- 
sonal property,  as  recently  shown  in  the 
case  of  Beatty  v.  Parsons,  2  Boyoe  (DeL> 
134,  78  Atl.  302,  we  can  readily  see  how  the 
defendant,  through  the  medium  of  a  special 
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i;raversc,  could  avoid  the  title  of  the  plain- 
tiff, by  pleading  title  or  property  in  hira- 
Belf  or  in  another,  "without  this,  that"  the 
title  or  property  is  in  the  plaintiff  as 
averred  in  the  narr.,  but  when  the  relator's 
title  is  not  in  issue  it  cannot  be  traversed. 
The  title  sliown  by  the  defendant  in  his 
pica  is  a  justification  for  the  act  for  which 
usurpation  is  charged,  and  is  not  a  defense 
to  a  claim  of  title  by  the  relator.  Such  a 
justification,  therefore,  cannot  be  the  in- 
ducement of  a  special  traverse,  or  otherwise 
accord  with  the  purpose  and  theory  of  a 
special  traverse,  as  laid  down  by  Mr.  Ste- 
phen. In  the  case  of  Reg.  v.  Blagdon,  Gilb. 
Jj.  &  Eq.  145,  cited  in  People  v.  Richard- 
son, 4  Cow.  97,  100-119,  the*  court  refers 
to  the  pica  in  quo  warranto  as  a  "general 
traverse,*'  by  saying  that  "the  replication 
should  not  take  issue  on  the  general  trav- 
erse, without  this,  that  he  usurped,  etc.,  but 
sliould  be  to  the  special  matter,  that  the 
defendant  may  know  how  to  apply  his  de- 
fense." The  authorities  certainly  and 
abundantly  hold  that  to  this  special  mat- 
ter, which  is  the  matter  of  justification,  the 
relator  may  reply  by  new  matter  in  con- 
fession and  avoidance,  which  is  contrary  to 
the  rule  of  a  special  traverse,  and  there- 
after the  pleadings  are  as  in  actions. 
People  v.  Richardson,  4  Cow.  119;  Reg.  v. 
Blagdon,  supra;  People  ex  rcl.  Coon  v. 
Plymouth  PI.  Road  Co.  31  Mich.  178;  Atty. 
Gen.  V.  May,  97  Mich.  nCS,  50  X.  W.  1035; 
People  v.  Bank  of  Niagara,  0  Cow.  190; 
Atty.  Gen.  ex  rol.  Woolverine  Fish  Co.  v. 
A.  Booth  &  Co.  143  Mich.  89.  100  N.  W. 
808;  People  ex  rel.  Atty.  Gen.  v.  Kankakee 
River  Improv.  Co.  103  111.  491,  511;  People 
ex  rel.  Larke  v.  Crawford,  28  Mich.  88,  89; 
State  ex  rel.  Harris  v.  McCann,  88  Mo. 
380;  Spelling,  Extr.  Rem.  §  1840;  Sliortt, 
'   Extr.  Rem.  180,  181. 

Especial  consideration  has  been  given  to 
the  case  of  People  v.  Bank  of  Niajjara,  6 
Cow.  196  (1826),  as  that  case  and  one  cited 
by  it  show  conclusively  the  pleading  in  quo 
warranto  in  force  in  Delaware.  That  case 
was  upon  an  information  in  the  nature  of 
the  writ  of  quo  W4irranto,  brought  by  the 
attorney  general  of  the  people  of  the  state 
of  New  York,  in  which  the  information 
charged  usurpation  generally,  and  prayed 
that  the  president,  directors,  and  company 
of  the  respondent  bank  be  made  to  answer 
to  the  people  by  what  warrant  they  claim 
to  have,  use,  and  enjoy  certain  lihertics, 
privileges,  and  franchises.  The  defendants 
by  their  plea  admitted  incorporation,  trav- 
ersed the  charge  of  usurpation,  and  justi- 
fied. The  attorney  general  replied  specially, 
showing  causes  of  forfeiture.  The  respond- 
ents contended  that  the  information  was 
bad  because  it  did  not  state  the  causes  of  ' 
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forfeiture,  and  that  the  replication  was  bad 
because  its  statement  of  causes  of  forfeiture 
amounted  to  a  departure  from  the  informa- 
tion. The  case  is  interesting  in  that  the 
form  of  the  information  filed  in  that  case 
is  identical,  mutatis  mutandiSj  with  the 
form  in  the  case  under  consideration,  and 
is  stated  by  Savage,  Ch.  J.,  to  have  been 
adopted  from  the  form  used  in  the  celebrated 
case  of  the  King  against  the  City  of  Lon- 
don, 3  Ilargrave,  St.  Tr.  545,  10  How.  St. 
Tr.  1039,  tried  in  the  King's  Bench  in 
1081-83,  and  which  was  there  adjudged  suf- 
ficient. The  court  held  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  against 
a  corporation  for  a  forfeiture  of  its  fran- 
chises may  charge  it  generally  with  usur- 
pation, and  on  the  defendant  setting  forth 
the  act  of  incorporation  apd  justifying  un* 
der  it,  the  attorney  general  may  reply  the 
causes  of  forfeiture  specially,  and  that  such 
a  replication  is  not  a  departure.  The  case 
cited  by  Chief  Justice  Savage  as  the  au- 
thority for  this  ruling  is  that  of  Car.  II., 
by  his  attorney  general,  against  the  lord 
mayor,  commonalty,  and  citizens  of  London, 
a  report  of  which  is  to  be  found  in  3  Ilar- 
grave's  State  Trials,  545,  10  How.  St.  Tr. 
1039.  This  case  is  probably  one  of  the 
most  celebrated  state  trials  in  history,  be- 
ing instituted  by  that  King  against  the  cor- 
poration of  London,  upon  the  information 
of  his  attorney  general,  in  the  nature  of  a 
writ  of  quo  warrfinto,  charging  usurpation 
without  regal  grant  of  the  liberties  and 
privileges  of  the  city,  and  whereby  the  me- 
tropolis of  the  kingdom  was  deprived  of 
its  charter  and  mugiRtrates  until  restored 
by  King  James  in  1088.  In  that  case,  as 
in  the  Niagara  Bank  Case,  the  averment 
of  usurpation  contained  in  the  information 
was  most  general,  the  defendants  pleaded 
incorporation  and  showed  the  title  by  which 
they  exercised  the  franchises  of  the  city, 
and  traversed  the  charge  of  usurpation.  The 
attorney  general  by  his  replication  did  not 
take  issue  on  the  matter  of  justification, 
but  showed  causes  of  forfeiture,  and  the 
pleading  thereafter  proceeded  as  in  civil 
causes. 

It  thus  appears  that  the  information  in 
the  case  at  bar  is  in  the  exact  form  of  the 
information  in  the  Niagara  Bank  Case,  that 
the  pica  in  that  case,  concluding  with  the 
traverse,  "without  this,  that,"  is  like  the 
one  filed  in  this  case,  that  the  attorney  gen- 
eral in  that  case,  as  in  this  one,  replied 
by  new  matter  in  avoidance,  and  that  the 
rulings  of  the  court  below  in  this  case  upon 
question  of  procedure  are  supported  by  the 
authority  of  the  Niagara  Bank  Case.  But 
more  important  is  the  statement  of  Savage, 
Ch.  J.,  that  the  Niagara  Bank  Case  was 
decided  on  the  authority  of  the  case  against 
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the  city  of  London,  and  we  find  that  the 
form  of  information  and  manner  of  pleading 
in  the  case  against  the  city  of  London  are 
in  exact  and  technical  accord  with  the 
pleadings  in  the  Niagara  Bank  Case  and 
in  the  case  at  bar.  And  this  should  be  so, 
for  the  case  against  the  city  of  London  was 
tried  in  lGSl-83,  or  twenty -eight  years  be- 
fore the  statute  of  Anne  (1710),  and  was  a 
case  tried  by  the  common-law  remedy  by 
Information  in  the  nature  of  a  writ  of  quo 
warranto.  As  we  have  held  that  was  the 
remedy  adopted  in  this  state,  it  follows 
that  we  have  adopted  the  practice  and  pro- 
cedure that  belong  to  it.  We  are  therefore 
of  the  opinion  that  the  court  below  com- 
mittt'd  no  error  in  holding  that  the  infor- 
mation and  replication  in  their  form  are 
Bu  flic  lent  in  law  for  the  state  of  Delaware 
to  maintain  its  action. 

.).  We  liold  that  this  proceeding  is  not 
futile  and  nugatory  for  reasons  that  pre- 
viously appear  in  the  consideration  of  other 
questions.  Spelling,  Extr.  Rem.  §§  1786, 
178vS. 

6.  The  court  below,  in  holding  the  suffi- 
ciency of  the  form  of  the  pleadings  in  this 
case,  also  held  the  matters  therein  contained 
to  be  suflTicient  in  law  for  the  state  to  main- 
tain its  action:  and  finding  George  H. 
Brooks  guilty  of  usurping  the  office  of  di- 
rector of  the  Geo.  Brooks  &  Son  Company, 
rendered  against  him  a  judgment  of  ouster. 
This  raises  the  question  to  which  all  the 
other  questions  were  preliminary,  and  em- 
braces the  construction  of  tlie  provisions  of 
our  Constitution  and  statute  relating  to  the 
voting  power  of  stock. 

At  the  time  of  the  incorporation  of  Geo. 
Brooks  &  Son  Company,  it  was  provided, 
§  13  of  the  general  corporation  law  (22  Del. 
Laws,  chap.  107),  that  **every  corporation 
shall  have  power  to  create  two  or  more 
kinds  of  stock  of  such  classes,  with  such 
designations,  preferences,  and  voting  pow- 
ers, or  restrictions  or  qualifications  there- 
of, as  shall  be  stated  and  expressed  in  the 
certificate  of  incorporation."  Supplement- 
ary to  this  provision  was  another  (§  17) 
which  directed  that  "unless  otherwise  pro- 
vided in  the  charter,  certificate,  or  by-laws 
of  the  corporation,  each  stockholder  .  .  . 
shall  at  everv  election  be  entitled  to  one 
vote  ...  for  each  share  of  the  capital 
stock  held  bv  him.  .  .  ."  Pursuant  to 
these  provisions,  the  incorporators  proceed- 
ed to  incorporate  their  company  otherwise, 
and  by  charter  and  by-laws  deprived  its  pre- 
ferred stock  of  any  voting  power,  and  vest- 
ed the  whole  voting  power  in  its  common 
stock.  The  sections  of  the  general  corpora- 
tion law  above  quoted,  and  under  which  the 
incorporators  acted,  are  identical  with  the 
sections  (18  and  36)  of  the  general  corpo- 
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ration  law  of  New  Jersey  (P.  L.  1896,  p. 
277),  from  which  obviously  they  were  tjiken. 
Wilmington  City  R.  Co.  v.  W^ilmington  & 
B.  S.  R.  Co.  8  Del.  Ch.  468,  46  AtL  12.  The 
two  laws  are  also  similar  in  providing  that 
"the  certificate  of  incorporation  may  also 
contain  any  provision  .  .  .  for  the  regu- 
lation of  the  business:  .  .  .  Provided, 
such  provisions  are  not  contrary  to  the  laws 
of  this  state"  (22  Del.  Laws,  chap.  167,  § 
5,  subdiv.  8,  and  P.  L.  X.  J.  1896,  p.  280, 
§8).  At  the  time  of  the  enactment  of  the 
Xew  Jersey  law  there  was  in  that  state  no 
constitutional  provision  relating  to  the  vot- 
ing power  of  stock,  but  at  the  time  of  the 
enactment  of  the  Delaware  law,  March  10, 
1899  (21  Del.  Laws,  chap.  273),  and  of  the 
incorporation  of  the  Geo.  Brooks  &.  Son  Com- 
pany (1901),  there  was  in  this  state  a  con-  ^ 
stitutional  provision  that  directed  that  '"in 
all  elections  for  directors  or  managers  of 
stock  corporations,  each  shareholder  shall  be 
entitled  to  one  vote  for  each  share  of  stock 
he  may  hold."  Const.  1897,  art.  9,  §  6.  We 
are  therefore  called  upon  to  construe  the 
meaning  of  the  constitutional  provision,  and 
to  determine  whether  the  provisions  of  the 
statute  and  of  the  charter  granted  under 
them  are  provisions  "contrary  to  the  law  of 
this  state,"  and  thereby  determine  whether 
the  preferred  stock  of  Geo.  Brooks  &  Son 
Company  has  or  has  not  voting  power. 

It  is  important  to  state,  and  make  clear, 
that  the  constitutional  provision  referred 
to,  and  with  respect  to  which  it  is  suggested 
that  the  subse(]ucnt  laws  and  charter  are 
not  iir  harmony,  was  repealed  in  1903  by 
Acts  of  the  General  Assembly  (Laws  of 
Del.  vol.  22,  chap.  1,  pp.  3,  4,  and  chapter 
204,  p.  543),  and  is  not  the  law  of  this 
state  to-dav.  Therefore  the  remainder  of 
this  opinion,  and  the  decision  under  it,  re- 
late onlv  to  the  state  of  the  law,  constitu- 
tiuual  and  statutory,  as  it  existed  before 
the  date  of  the  repeal  of  §  6  of  article  9 
of  the  Constitution  of  1897. 

With  respect  to  the  constitutional  pro> 
vision  in  question,  it  is  the  contention  of 
the  defendant  in  error  that  **this  section 
does  not  mean  that  the  legislature  could  not 
provide  for  certain  classes  of  stock  having 
restricted  voting  powers  or  no  voting  powers 
at  all.  It  means  only  that  voting  in  cor- 
porations shall  be  according  to  the  number 
of  shares  held  by  the  stockholder  having  the 
right  to  vote,  and  not  one  vote  for  each 
stockholder,  irrespective  of  his  share  hold- 
ings, as  was  the  rule  at  common  law."  In 
other  words,  it  is  contended  that  the  effect 
of  the  provision  was  simply  to  change  the 
common-law  rule  of  one  vote  for  each  share- 
holder, regardless  of  the  number  of  shares 
held  by  him,  to  one  vote  for  each  share 
held  by  the  shareholder,  and  that  his  right 
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to  a,  share  vote  was  not  deriyed  from  the 
constitutional  provision,  but  was  extended 
or  limited  by  the  charter  of  the  corporation 
wlien  created  under  a  statute  subsequently 
enacted,  which  allowed  the  incorporators  to 
create  several  classes  of  stock,  and  to  de- 
fine and  regulate  the  voting  power  of  each 
class. 

It  is  further  contended  that  the  constitu- 
tional provision  at  most  confers  upon  stock- 
liolders  a  right  to  a  share  vote,  which  right 
is  "waived  by  them  when  they  incorporate 
a  company  that  by  its  charter  takes  from 
them,  as  the  holders  of  one  class,  the  right 
to   vote. 

The  plaintiff  in  error  contends  that,  the 
Constitution  having  expressly  declared  who 
shall   be  entitled  to  vote  for  directors,  its 
provisions  were  imperative  upon  the  corpo- 
ration, constituting  a  part  of  the  law  of  its 
being,  and  a  corporation  had  no  authority 
under   statutes   subsequently   enacted,   that 
provide  otherwise,  to  limit  the  right  as  reg- 
ulated by  the  Constitution. 

A  by-law  that  restricts  or  alters  the  vot- 
ing  power  of  stock  of  a  corporation  as  es- 
tablished by  the  law  of  its  charter  is,  of 
course,  void.  People  ex  rcl.  Israel  v.  Tib- 
bets,  4  Cow.  358;  People  ex  rel.  Barker  v. 
Kip,  4  Cow.  382,  note. 

A  provision  in  a  charter  of  a  corpora- 
tion, giving  to  its  stock  a  voting  power  dif- 
ferent from  that  contemplated  by  the  stat- 
ute under  which  it  was  created,  is  likewise 
void.  Brewster  v.  Hartley,  37  Cal.  15,  24, 
90  Am.  Dec.  237;  Audenricd  v.  East  Coast 
Mill.  Co.  68  N.  J.  Eq.  450,  59  Atl.  577,  584; 
Com.  ex  rel.  Nicker  son  v.  Conover,  10  Pliila. 
55;  Taylor  v.  Griswold,  14  N.  J.  L.  222,  27 
Am.  Dec.  33;  People  ex  rcl.  Peubody  v. 
Chicago  Gas  Trust  Co.  130  111.  208.  8  L.R.A. 
407,  17  Am.  St.  Kcp.  319,  22  X.  E.  708; 
Eastern  PL  Road  Co.  v.  Vaiighan,  14  N.  Y. 
546,  551 ;  Com.  ex  rel.  Eilenberger  v.  Yetter, 
190  Pa.  488,  405,  496,  43  Atl.  22G. 

A  statute  that  authorizes  a  corporation 
to  give  to  its  stock  a  voting  power  differ- 
ent from  that  prescribed  by  tlio  Constitu- 
tion is  equally  void.  The  question,  there- 
fore, is  narrowed  down  to  whether  the  Con- 
stitution establislied  the  voting  power  of 
stock,  or  conferred  a  personal  privilege  that 
might  be  waived. 

Considering  the  question   in   the  reverse 
order,  we  find  the  statement  of  the  defendant 
in  error,  that  "a  person  may  waive  any  pro- 
vision either  of  contract  or  statute,  intended 
for   his  benefit,"   is   not  supported    by   the 
authorities    cited,    when    considered    in    re- 
lation to  the  provision  under  construction. 
The  cases  cited  relate  to  provisions  of  stat- 
utes that  are  made  for  the  particular  and 
personal  protection  of  one  solely  interested, 
and  which  may  be  waived  witliout  infring- 
51  L.R.A.(N.S.) 


ing  upon  the  rights  of  others  or  affecting 
public  policy.  The  cases  cited  go  to  the  right 
of  one  to  waive  notice  of  depositions,  or  no- 
tice of  a  continuance,  or  notice  to  himself 
as  tenant,  or  the  right  to  file  a  contractor's 
lien,  as  well  as  the  protection  of  the  Con- 
stitution forbidding  the  taking  of  property 
without  process  or  compensation.  Shutte 
V.  Thompson,  15  Wall.  151,  159,  21  L.  ed. 
123,  125;  Morrison  v.  Underwood,  5  Cush. 
52;  Phyfe  v.  Eimer,  45  N.  Y.  102;  Bowen  v. 
Aubrey,  22  Cal.  566,  572;  Endlich,  Interpre- 
tation of  Statutes,  §§  444,  537;  Coolcy, 
Const.  Lim.  181. 

Disregarding  the  excerpt  from  the  debates 
of  the  constitutional  convention  that  adopt- 
ed the  section,  the  language  of  the  provision 
alone  is  suiliciently  clear  and  unambiguous 
to  indicate  that  the  purpose  of  the  conven- 
tion was  to  change  the  control  of  stock  cor- 
porations from  individual  control  to  stock 
control,  to  do  which  it  directly  gave  to  a 
share  of  stock  the  quality  of  a  vote.  In  do- 
ing this  it  made  no  discrimination  between 
different  classes  of  stock  which  subsequent 
laws  might  authorize,  but  provided  generally 
that  the  holder  of  a  share  of  stock  was  the 
holder  of  a  vote  which  he  was  entitled  to 
cast.  Being  the  holder  of  an  interest  in 
property  that  conferred  upon  him  the  right 
pro  tanto  to  control  and  regulate  that  prop- 
erty, the  holder  of  a  share  of  stocl^  was  then 
possessed  of  a  personal  privilege  or  benefit 
which  he  might  use  or  reject  as  he  chose 
(State  V.  Ashley,  1  Ark.  513,  549) ;  and  it 
is  in  this  sense  that  a  person  may  waive  the 
provision  of  a  law  intended  for  his  benefit. 
Being  the  owner  of  a  share  of  stock  with 
a  voting  power  given  it  by  the  Constitution, 
he  was,  by  the  possession  of  the  share,  pos- 
sessed of  a  privilege,  but  he  could  not  by 
any  act  of  his  change  the  character  of  the 
share  that  gave  him  the  privilege,  or  rob 
it  of  the  voting  power  conferred  upon  it  by 
the  Constitution,  so  that  in  his  hands  or 
in  the  hands  of  any  subsequent  holder  it 
would  not  carry  the  power  conferred  upon 
it  at  its  birth  by  the  law  that  authorized 
its  existence. 

The  general  corporation  law  that  was  en- 
acted subsequently  to  the  adoption  of  the 
Constitution  of  1897,  under  the  terms  of 
which  the  preferred  stock  of  Geo.  Brooks 
&  Son  Company  was  deprived  of  voting  pow- 
er, must  have  been  enacted  in  ignorance  of 
the  constitutional  provision  then  existing. 
It  was  this  law,  passed  two  years  later,  that 
authorized  a  corporation  created  under  it  to 
give  to  its  stock  such  preference  and  vot- 
ing power  as  it  might  express  in  its  certifi- 
cate of  incorporation.  Surely  the  members 
of  the  constitutional  convention  could  not 
have  had  this  law  and  its  provisions  in  mind 
when  they  adopted  the  constitutional  pro- 
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People  ex  re  I.  Breckon  v.  Election  Comra. 
221  111.  9,  77  X.  E.  321,  5  Ann.  Cas.  502; 
O'Connell  v.  McClenathan,  248  111.  350,  1)4 
N.    E.  21. 

^Ir.  John  li.  Foglc,  amicus  curia: 

The  summary  power  to  punish  for  con- 
tempts is  inherent  in  courts  of  chancery 
and  other  superior  courts,  as  essential  to 
the  execution  of  their  power  and  to  the 
maintenance  of  their  authority,  and  is  part 
of  the  law  of  the  land,  within  the  meaning 
of  Magna  Charta  and  of  the  Twelfth  Article 
of  the  Declaration  of  Rights. 

Storey  v.  People,  79  111.  45,  22  Am.  Rop. 
158;  Ex  parte  Terry,  128  U.  S.  289,  32  L. 
ed.  405,  9  Sup.  Gt.  Rep.  77 ;  Hale  v.  State, 
55  Ohio  St.  210,  36  L.R.A.  254,  00  Am.  St. 
Rep.  691,  45  N.  E.  199;  Cartwright's  Case, 
114  Mass.  230;  Tinsley  v.  Anderson,  171  U. 
S.  101,  43  L.  ed.  91,  18  Sup.  Ct.  Rep.  805; 
Telegram  Newspaper  Co.  v.  Com.  172  Mass. 
294,  44  L.R.A.  159,  70  Am.  St.  Rop.  280, 
52  N.  E.  445;  Rex  v."  Davison,  4  Harn.  & 
Aid.  329. 

Ihe  judgment  of  every  such  court  is  at 
common  law  final  and  conclusive,  and  not 
reviewable. 

Rapalje,  Contempt,  141. 

An  order  of  court  (even  though  improper) 
must  be  obeyed  provided  the  court  had  juris- 
diction to  issue  it;  and  disobedience  of 
such  order,  so  long  as  it  remains  unrevoked 
or  unreversed,  is  a  contempt. 

Swedish- American  Teleph.  Co.  v.  Fidelity 
&  C.  Co.  208  111.  502,  70  N.  E.  768:  Elan- 
ncry  v.  People,  225  111.  02,  80  N.  E.  00; 
Clark  V.  Burke,  163  111.  334,  45  N.  E.  235; 
Christian  Hospital  v.  People,  223  111.  244, 
79  N.  E.  72;  Burdett  v.  Abbot,  14  East, 
150,  5  Dow.  165,  4  Taunt,  410,  12  Revised 
Rep.  450;  People  ex  rel.  Davis  v.  Sturtevant, 
9  N.  Y.  263,  59  Am.  Dec.  530;  Rapalje, 
Contempt,  §§  10,  33,  117;  Hilton  v.  Patter- 
son, 18  Abb.  Pr.  245. 

The  validity  of  the  order  disobeyed  cannot 


be  assailed,  if  contemner  had  opportunity 
to  be  heard  on  it. 

Wandling  v.  Thompson,  41  N.  J.  L.  142; 
Sickles  v.  Borden,  4  Blatchf.  14,  Fed.  Cas. 
No.  12,833;  Koehler  v.  Farmers'  &  D.  Bank, 
14  N.  Y.  Civ.  Proc.  Rep.  71;  People  v. 
Spalding,  2  Paige,  320;  State  ex  rel.  Masen 
V.  Harper's  Ferry  Bridge  Co.  16  VV.  Va.  864. 

llie  statute  prohibiting  the  marriage  of 
divorced  persons  within  a  year  from  the 
date  of  divorce  has  been  held  valid  by  this 
court. 

Wilson  v.  Coqk,  256  111.  461,  43  L.R.A. 
(N.S.)  305,  100  N.  E.  222;  Olscn  v.  People, 
219  111.  40,  76  N.  E.  89. 

The  decree  made  thereunder  is  valid  and 
has  extraterritorial  efTect. 

Wilson  V.  Cook,  supra;  Lanham  v.  Lan- 
ham,  136  Wis.  360,  17  L.R.A.(N.S.)  804, 
128  Am.  St.  Rep.  1085,  117  N.  W.  787; 
Brook  V.  Brook,  9  U.  L.  Cas.  193,  7  Jur. 
N.  S.  422,  4  L.  T.  N.  S.  93,  9  Week.  Rep. 
461;  Re  Crane,  40  L.R.A. (N.S.)  765,  and 
note,  170  Mich.  651,  136  N.  W.  587,  Ann. 
Cas.  191 4A,  1173;  Pennegar  v.  State,  87 
Tenn.  244,  2  L.R.A.  703,  10  Am.  St.  Rep. 
048,  10  S.  W.  305;  Carmena  v.  Blaney,  10 
La.  Ann.  245;  Hills  v.  Stete,  61  Neb.  589, 
57  L.R.A.  170,  85  N.  W.  836. 

Cooke,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  October  25,  1912,  Carrie  B.  Prouty 
obtained  a  decree  of  divorce  against  Carlton 
Prouty,  the  plaintiff  in  error,  upon  a  bill 
filed  bv  her  in  the  circuit  court  of  Cook 
county  charging  the  plaintiff  in  error  with 
desertion.  This  decree  contained  the  fol- 
lowing provision:  "It  is  further  ordered, 
adjudged,  and  decreed  that  neither  party 
shall  marry  again  within  the  time  prohibit- 
ed by  the  statute  unless  they  remarry  each 
other."  Thereafter,  on  October  29,'  1912, 
plaintiff  in  error  and  Mary  Busscher,  both 
residents  of  Cook  county,  in  this  state,  were 


time  of  the  complainant.  Although  the  de- 
fendant would  be  punishable  for  felony  if 
he  married  again,  yot  this  clause  is  neces- 
sary in  order  to  provont  him  from  imposing 
upon  others  who  might  suppose  he  was 
capable  of  contracting  matrimony,  if  the 
decree  was  general." 

Concerning  this,  however,  ^Ir.  Bishop,  in 
his  New  Commentaries  on  Marriage,  Di- 
vorce, and  Separation,  vol.  2.  p.  580,  §  l.')23, 
says:  "Chancellor  Walworth  used  always 
to  insert  the  prohibiting  clause,  as  being, 
to  quote  his  own  words,  'necessary  in  order 
to  prevent  him  [the  guilty  party]  from  im- 
posing upon  others  who  might  suppose  he 
was  capable  of  contracting  matrimony,  if 
the  decree  was  general.'  This  care  for  fool- 
ish spinsters,  to  whom  it  was  presumed  the 
man  would  be  showing  the  judicial  record 
of  his  own  adulteries  as  the  inducement  to 
marry  him,  is  admirable  in  philanthropy. 
61  L.R.A.  (N.S.) 


But  it  is  quite  aside  from  the  function  of 
a  legal  judgment  to  notify  third  persons  of 
what  all  are  presumed  to  know,  the  contents 
of  the  statute  book  of  the  state.  There  is 
no  pretense  that  the  clause  is  of  any  legal 
valjdity,  or  in  any  way  essential  to  the 
complete  efficacy  of  the  divorce  sentence. 
And  it  is  not  believed  to  be  common." 

As  to  marrying  out  of  state  contrary  to 
decree  as  contempt  of  court,  see  note  to  E.k 
parte  Crane,  40  L.R.A. (N.S.)   705. 

Upon  the  conflict  of  laws  as  to  validity  of 
marriage,  including  remarriage  of  divorced 
persons,  sec  notes  to  Hills  v.  State,  57 
L.R.A.  155;  Gabisso's  Succession,  11  L.R.A. 
(N.S.)  1082:  State  v.  Fenn,  17  L.R.A.(N.S.) 
800;  Johnson  v.  Johnson,  20  L.R.A. (N.S.) 
.179:  State  v.  Hand,  28  L.R.A. (N.S.)  753; 
and  Cunninirham  v.  Cunningham,  43  L.R.A. 
(N.S.)   355.'  .         A.  C.  W. 
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tate  on  the  question  of  jurisdiction?"    Atty. 
Oen.  V.  Utica  Ins.  Co.  2  Johns.  Ch.  371. 

Other  holdings  to  the  same  effect  as  those 
just  quoted  might  be  cited,  but  the  propo- 
sition is  well  settled  and  understood  that  a 
court  of  equity  has  no  jurisdiction  in  mat- 
ters which  do  not  involve  property  or  civil 
rights.  No  such  rights  were  involved  here 
as  to  warrant  a  decree  enjoining  the  parties 
to  the  divorce  suit  from  violating  a  penal 
statute  by  marrying  within  the  proliibited 
tiniG.  The  punishment  for  this  olTense, 
should  it  ever  occur,  must  be  left  to  a  court 
of  different  jurisdiction,  and  the  penalty 
provided  by  the  statute  itself  must  be  pre- 
sumed to  be  adequate. 

If,  then,  a  court  of  equity,  in  the  exercise 
of  its  general  equity  powers,  has  no  jurisdic- 
tion to  enter  such  an  injunctional  order,  it 
cannot  be  contended  that  the  circuit  court, 
in    exercising   its   jurisdiction    in    cases   of 
divorce,   has   the   power   to   enter   such   an 
order  unless  that  power  is  expressly  given 
by  the  statute.     It  is  not  expressly  given. 
The  mere  fact  that  the  legislature  saw  fit 
to  enact  this  section  as  an  amendment  to 
the  divorce  act  instead  of  the  Criminal  Code 
or  the  marriage  act  does  not  warrant  the 
circuit  court  in  making  such  an  order.    The 
court   being  without   jurisdiction   to   enter 
the    order,    it    was    void,    and    plaintiff    in 
error  was  not  in  contempt  in  disobeying  it. 
The  judgment  of  the  Circuit  Court  is  re- 
versed. 
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ALEXANDER  T.  LAUGHLIN  et  al. 

V. 

CITY  OF  PORTLAND. 

(Ill  Me.  486,  90  Atl.  318.) 

Constitutional    law   —   maintenance   of 
fnel  yards  —  taxation. 

1.  The  maintenance  by  a  mxmioipality  of 
a  public  yard  for  the  sale  of  fuel  to  its  in- 
habitants  at   cost   is   not   prohibited   by   a 


constitutional  provision  limiting  the  power 
of  taxation  to  a  public  use. 

Same    —    interference    with    property 
rights. 

2.  No  unconstitutional  interference  yith 
rights  of  liberty  or  property  of  a  fuel  mer- 
chant is  caused  by  the  establishment  by  a 
municipality  of  public  yards  at  which  fuel 
is  sold  to  its  inhabitants  for  cost. 

(April  4,  1914.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Cumberland  County  for  the  opinion 
of  the  Law  Court  of  a  question  arising  upon 
demurrer  to  a  bill  filed  to  restrain  defend- 
ant from  establishing  a  municipal  fuel  yard, 
from  raising  by  taxation  the  money  neces- 
sary for  that  purpose,  and  from  doing  any- 
thing in  furtherance  of  votes  passed  tend- 
ing to  carry  it  into  effect.     Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eben  Winthrop  Freeman,  for  com- 
plainants: 

The  conduct  of  private  business  is  not  a 
public  purpose,  and  is  unconstitutional. 

1  Cooley,  Taxn.  1903,  p.  206;  Nichols, 
Taxn.  (Mass.)  49;  1  Abbott,  Mun.  Corp. 
§  304;  State  ex  rel.  Garth  v.  Switzler,  143 
Mo.  287,  40  L.R.A.  280,  65  Am.  St.  Rep.  653, 
45  S.  W.  245 ;  Brooks  v.  Brooklyn,  146  Iowa, 
]36,  26  L.R.A.(N.S.)  425,  124  N.  W,  868; 
Baker  v.  Grand  Rapids,  14*2  Mich.  687,  106 
N.  \V.  208;  Opinion  of  Justices,  155  Mass. 
601,  15  L.R.A.  809,  30  N.  E.  1142;  Opinion 
of  Justices  (Re  Municipal  Fuel  Plants)  182 
Mass.  610,  60  L.R.A.  592,  66  N.  E.  26; 
Holton  V.  Camilla,  134  Ga.  500,  31  L.R.A. 
(N.S.)  116,  68  S.  E.  472,  20  Ann.  Cas.  109; 
State  ex  rel.  Mueller  v.  Thompson,  149  Wis. 
488,  43  L.R.A.(N.S.)  339,  137  N.  W.  20, 
Ann.  Cas.  1913C,  774;  State  v.  Nelson 
County,  1  N.  D.  88,  8  L.R.A.  283,  20  Am. 
St.  Rep.  609,  45  N.  W.  33;  Geneseo  v. 
Geneaeo  Natural  Gas,  Coal,  Oil,  Salt  & 
Mineral  Co.  55  Kan.  358,  40  Pac.  655; 
Vail  v.  Attica,  8  Kan.  App.  668,  57  Pac. 
137;  Keen  v.  Waycross,  101  Ga.  588,  29 
S.  E.  42;  IJayward'v.  Red  Cliff,  20  Colo.  33, 
.36  Pac.  795;'  Mauldin  v.  Greenville,  33  S. 


Xote,  —  Right  of  municipal  corpora- 
tion to  e^tgage  in  enterprise  generally 
regarded  as  of  a  private  character. 

The  earlier  cases  which  have  considered 
the  question  under  annotation  will  be  found 
in  the  note  to  Ilolton  v.  Comilla,  31  L.R.A. 
(N.S.)  117. 

IjAircnLix  v.  PoRTi.AND,  in  holding  consti- 
tutional statutes  which  empower  a  munic- 
ipality to  establish  and  maintain  perma- 
nent wood,  coal,  and  fuel  yards  for  the  pur- 
pose of  selling  wood,  coal,  and  fuel  to  its 
mhabitants  at  cost,  is  in  conflict  with  the 
coal  and  fuel  cases  cited  in  the  earlier  note. 
Those  cases  are  criticized  and  disapproved  in 
51  L.R.A.  (N.S.) 


the  opinion.  The  decision,  however,  is  in 
harmony  with  the  decision  in  the  Holton 
Case,  which  is  referred  to  with  approval. 

But  one  other  reported  case  has  been 
found  which  has  considered  the  question 
under  annotation.  Thus,  in  State  ex  rel. 
Toledo  V.  Lvnch,  88  Ohio  St.  71,  48  L.R.A. 
(N.S.)  720,' 102  N.  E.  670,  it  was  held  that 
a  city  has  no  power  to  establish  and  main- 
tain moving  picture  theaters.  The  question 
involved  the  construction  of  a  constitutional 
amendment  which  contained  the  following 
provisions:  Si»c.  2,  that  general  laws  shall 
be  passed  to  provide  for  the  incorporation 
and  government  of  cities  and  villages,  and 
that  additional  laws  may  also  be  passed  for 
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February  3,  1913,  both  branches  of  the  city 
council  passed  a  resolution  in  favor  of  the 
same  proposition,  and  on  February  4,  101 3, 
this  resolution  was  duly  approved  by  the 
mavor  and  became  effective.  At  the  same 
time  a  special  committee  was  appointed, 
consisting  of  the  mayor,  two  aldermen,  and 
three  councilmcn,  "to  investigate  and  obtain 
full  information  as  to  the  cost  of  plant, 
machinery,  rolling  stock,  and  things  what- 
soever necessary  to  the  establishment  and 
maintaining  a  municipal  fuel  yard,  and 
carry  on  the  businesj^  thereof,  including 
sources  from  which  fuel  can  be  purchased, 
and  prices  to  be  paid  therefor,  with  the  duty 
of  furnishing  a  full  report  of  their  findings 
to  the  city  council;  and,  for  the  purpose  of 
defraying  the  expense  of  said  committer,  the 
sum  of  $1^000  is  hereby  appropriated,  the 
sum  to  be  charged  to  special  appropriation 
when  made." 

On  February  4,  1913,  this  bill  in  equity 
was  brought  by  fifteen  taxable  inhabitants 


purposes  include  only  the  protection  of  life, 
liberty,  and  property.  On  the  contrary,  I 
am  firmly  of  the  opinion  that  one  of  the 
most  important  duties  of  the  state  is  to 
promote  the  health,  convenience,  comfort, 
and  welfare  of  its  citizens,  and  advance  the 
standard  of  citizenship  in  every  legitimate 
way.  But  I  do  not  believe  it  is  within  the 
purview  of  municipal  government  to  invade 
the  sphere  of  purely  private  enterprise 
wholly  disconnected  and  divorced  from 
public  needs  or  public  purposes.  It  is  dif- 
iicult,  perhaps  almost  impossible,  to  pre- 
scribe a  limit  where  governmental  functions 
end,  and  private  enterprise  begins.  In  the 
last  quarter  of  a  century  our  views  on  this 
subject  have  so  changed  that  a  limit  fixed 
along  the  line  of  the  prevailing  opinion  on 
that  subject  at  that  time  would  seem  absurd 
now,  and  so  it  may  be  a  quarter  of  a  century 
hence." 

In  a  vigorous  dissenting  opinion  Wana- 
maker,  J.,  expresses  the  opinion  that  munic- 
ipal corporations  may  operate  moving 
picture  theaters,  on  the  ground  that  all 
political  power  is  inherent  in  the  people. 
In  the  cours'»  of  his  opinion  he  said: 
"Since  we  have  in  all  cities  the  initiative 
and  referendum,  known  as  th?  Grosser  law, 
it  is  up  to  the  people  to  determine  in  the 
first  instance  whether  or  not  thev  want  to 
'embark  in  th<'se  enterprises.*  They  may 
j)ermit  tlie  council  to  take  the  initiative, 
reserving  the  riglit  to  exercise  the  referen- 
dum upon  the  council's  action:  but  under 
their  own  power  of  local  self-government, 
it  being  strictly  a  municipal  purpose,  or  at 
least  a  purpose  which  alTects  nobody  but 
those  witliin  the  municipality,  legislated 
for  by  the  municipality,  paid  for  and  oper- 
ated by  the  municipality,  who  else  has  any 
right,  but  those  within  the  municipality, 
to  object?  And  they  have  their  day  in  court, 
before  the  council,  and  before  the  people  at 
the  time  the  vote  is  being  had.  .  .  . 
61  L.R.A.(N.S.) 


of  Portland,  asking  that  the  city  and  its  of- 
ficers and  agents  be  restrained  and  enjoined 
from  establishing  a  municipal  fuel  yard, 
from  raising  by  taxation  the  money  neces- 
sary for  that  purpose,  and  from  carrying 
into  effect  any  of  the  votes  before  recited. 

Tlie  defendant  demurred  to  the  bill,  and, 
the  demurrer  being  joined,  the  case  is  before 
the  law  court  on  report. 

The  important  question  is  therefore  sharp- 
ly raised  whether  this  court  must  declare 
unconstitutional  this  act  of  the  legislature 
of  1903.  It  is  not  a  question  whether,  un- 
der the  general  statutory  powers,  a  munici- 
pality has  the  right  to  take  this  step,  a  ques- 
tion that  has  arisen  in  many  eases,  but 
whether  such  municipality  can  exercise  the 
right  when  conferred  upon  it  by  the  legis- 
lature in  clear  and  unambiguous  terms.  In 
other  words,  Is  this  court  obliged  to  declare, 
as  the  plaintiffs  ask  us,  that  this  act  is  so 
obviously  beyond  the  realm  of  constitutional 


Manifestly,  at  least  in  the  first  instance,  a 
municipality  has  the  right  to  determine 
that  matter  for  itself,  and  should  not  be 
interfered  with  in  the  exercise  of  its  munic- 
ipal power  or  its  municipal  government,  un- 
less the  power  sought  to  be  exercised  be  so 
glaringly  and  palpably  beyond  the  powers  of 
local  self-government  that  a  court  should 
say  that  the  power  was  unauthorized  and 
unconstitutional.  In  the  light  of  modern 
day  development  of  our  modern  day  munic- 
ipalities, in  the  light  of  what  municipal- 
ities in  almost  every  foreign  nation  have 
done,  in  the  light  of  what  American  munic- 
ipalities hope  to  do,  in  the  light  of  the 
genuine  home  rule  which  thev  believe  was 
provided  for  under  the  new  constitutional 
amendment,  I  am  entirely  free  and  frank 
to  say  the  exercise  of  such  power  on  the 
part  of  the  city  council  of  Toledo  was  en- 
tirely lawful,  fully  authorized,  and  ought 
not  to  be  denied,  in  a  case  of  this  character, 
by  this  court." 

In  Radford  v.  Clark,  113  Va.  190,  .38 
L.R.A.(X.S.)  281,  73  S.  E.  671,  an  action 
for  injuries  occurring  in  a  quarry  operated 
by  a  municipality,  it  was  said  that  it  has 
been  repeated  in  the  aiithorities  that  it 
might  be  convenient  or  even  profitable  for 
a  municipal  corporation,  in  order  to  per- 
form certain  duties  imposed  upon  it  as  such 
corporation,  to  hold  and  operate  a  rock 
quarry  or  other  like  undertakings,  yet  it 
has  no  power  to  do  so  unless  in  express 
words  conferred  in  its  charter,  or  necessarily 
or  fairly  implied  in  or  incidental  to  the 
powders  expressly  granted.  This  case  is  in 
harmony  with  the  eases  involving  the  right 
of  a  municipality  to  operate  a  quarry,  cited 
in  the  earlier  note. 

As  to  power  of  state  to  engage  in  enter- 
prises generally  conducted  by  private  per- 
son or  «'orporation,  see  note  to  He  Opinion 
of  Justices,  42  L.K.A.(X.S.)   221. 

J.  H.  B. 
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legislative  action  that  it  must  be  declared 
void  ? 

liefore  considering  the  main  issue,  it  is 
necessary  to  restate  certain  familiar  and 
yet  fundamental  propositions  that  lie  at  the 
very  basis  of  our  inquiry. 

First.  Ihe  legislature  has,  under  the 
Constitution,  "full  power  to  make  and  estab- 
lish all  reasonable  laws  and  regulations  for 
the  defense  and  benefit  of  the  people  of 
this  state,  not  repugnant  to  this  Constitu- 
tion, nor  to  that  of  the  United  States." 
Const.  (Me.)  art.  4,  pt.  3,  §  1.  While, 
therefore,  the  executive  and  the  judiciary, 
the  other  two  co-ordinate  departments  of 
government,  can  exercise  only  tlie  powers 
conferred  upon  them  by  the  Constitution, 
the  powers  of  the  legislature  are,  broadly 
speaking,  absolute,  except  as  limited  or  re- 
stricted by  the  Constitution.  "As  to  the 
executive  and  judiciary,  the  Constitution 
measures  the  extent  of  their  authority;  as 
to  the  legislature,  it  measures  the  limita- 
tions upon  its  authority."  Sawyer  v.  Gil- 
more,  109  Me.  169,  83  Atl.  673. 

Second.  'Ihe  court  is  bound  to  assume 
that,  in  the  passage  of  any  law,  the  legis- 
lature acted  with  full  knowledge  of  all  con- 
stitutional restrict! jns,  and  intelligently, 
honestly,  and  discriminatingly  decided  that 
they  were  acting  within  their  constitutional 
limits  and  powers.  That  determination  is 
not  to  be  lightly  set  aside.  It  is  not  enough 
that  the  court  be  of  the  opinion  that,  liad 
the  question  been  originally  submitted  to  it 
for  decision,  it  might  have  Iield  the  contrary 
view.  The  question  has  been  submitted  in 
the  first  instance  to  the  tribunal  designated 
by  the  Constitution,  the  legislature,  and  its 
decision  is  not  to  be  overturned  by  the  court, 
unless  no  room  is  left  for  rational  doubt. 
All  honest  and  reasonable  doubts  are  to  be 
solved  in  favor  of  the  constitutionality  of 
the  act.  This  healthy  doctrine  is  recognized 
as  the  settled  policy  of  this  court.  State  v. 
Doherty,  60  Me.  504;  State  v.  Poulin,  105 
Me.  224,  24  L.R.A.(N.S.)  408,  134  Am.  St. 
Rep.  543,  74  Atl.  119.  "The  power  of  the 
judicial  department  of  the  government  to 
prevent  the  enforcement  of  a  legislative  en- 
actment, by  declaring  it  unconstitutional 
and  void,  is  attended  with  responsibilities  so 
grave  that  its  exercise  is  properly  confined 
to  statutes  that  are  clearly  and  conclusively 
shown  to  be  in  conflict  with  the  organic 
law.  It  is  the  duty  of  one  department  to 
presume  that  another  has  acted  within  its 
legitimate  province,  until  the  contrary  is 
made  to  appear  by  strong  and  convincing 
reasons."  State  v.  Rogers,  95  Me.  94,  85 
Am.  St.  Rep.  395,  49  Atl.  564. 

"In  determining  .  .  .  the  constitution- 
ality of  any  legislation,  all  reasonable  pre- 
sumptions are  in  favor  of  its  validitv,  and 
51  L.R.A.(N.S.) 


the  courts  will  not  declare  an  act  of  the 
legislature  to  be  invalid,  because  contrary 
to  the  provisions  of  the  organic  law,  unlt&s 
it  is  clearly  so.  .  .  .  And  this  is  as  true 
respecting  legislative  enactments  by  w^hich 
the  power  to  exercise  the  right  of  eminent 
domain  is  delegated  as  in  regard  to  any 
other  species  of  legislation.  The  determina- 
tion by  the  legislature  that  the  use  for 
which  property  is  authorized  to  be  taken  is 
a  public  one  is  undoubtedly  subject  to  re- 
view by  the  court,  but  all  reasonable  pre 
sumptions  are  in  favor  of  the  validity  of 
such  determination  by  the  l^islation,  and 
the  act  must  be  regarded  as  valid,  unless 
it  can  be  clearly  shown  to  be  in  conflict  with 
the  Constitution."  Ulmer  v.  Lime  Rock  R. 
Co.  98  Me.  579,  60  L.R.A.  387,  57  Atl.  1001. 

With  these  principles  conceded,  the  pri*- 
cise  question  before  the  court  is  seen  to  U? 
whether  the  act  in  question,  having  been 
passed  by  the  legislature  conformably  with 
what  it  deemed  to  be  an  exercise  of  its  con- 
stitutional power,  can  be  set  aside  by  this 
court  as  invalid  on  the  ground  that  it  pal- 
pably and  unquestionably  transcends  that 
power.    W'e  are  unable  to  go  that  extent. 

The  main  ground  of  attack  is  that  the 
maintenance  of  what,  in  general  terms,  may 
be  called  a  municipal  fuel  yard,  is  not  a 
public  use,  and,  as  the  power  of  taxation  i& 
confined  to  public  purposes,  the  authority 
conferred  by  this  act  cannot  be  constitu- 
tionally exercised. 

The  Constitution  of  Maine,  art.  3,  §  2!. 
provides  tliat  "private  property  shall  nut 
be  taken  for  public  uses  without  just  com- 
pensation, nor  unless  the  public  exigencies 
require  it."  The  power  of  taxation  is  akin 
to  the  right  of  eminent  domain,  because  it 
rests  upon  the  right  of  the  sovereign  po«rer 
to  appropriate  the  private  property  of  its 
citizens  to  public  purposes.  Therefore  the 
power  of  taxation  must  rest  upon  two  ele- 
ments in  order  to  be  permitted  by  the  Con- 
stitution, first  a  public  use,  and  second  a 
public  exigency,  the  first  to  be  determined 
in  the  first  instance  by  the  legislature  and 
finally  by  the  court,  if  cases  are  brought 
before  it  raising  the  question,  and  with  the 
limitations  before  referred  to;  and  the 
second  to  be  determined  by  the  legislature 
without  judicial  revision.  Brown  v.  GeraW.. 
100  Me.  351,  70  L.R.A.  472,  109  Am.  St 
Rep.  626,  61  Atl.  785;  Hayford  v.  Banjjor. 
102  Me.  340,  11  L.R.A.(N.S.)  940,  60  Atl. 
731. 

Did,  then,  the  legislature  transcend  its 
constitutional  powers  when  it  authorized 
municipalities  to  make  provision  for  supply- 
ing heat  to  its  citizens?  In  so  doing,  was 
it  clearly  and  unquestionably  diverting  the 
power  of  taxation  from  a  public  to  a  private 
purpose? 
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This  leads  us  to  consider  what  is  meant 
by  the  term  "public  use,"  as  employed  in 
connection  with  tnc  power  to  tux. 

Tiie  exact  line  of  cleavage  Ixjtween  what 
IB,  and  what  is  not,  a  public  use,  it  is  some- 
what difBcult  to  mark.  Some  purposes  read- 
ily align  themselves  on  one  side  of  the  line 
as  being  clearly  public  in  their  nature,  while 
others  as  readily  fall  on  the  other  side  as 
being  obviously  private,  and  there  is  a  de- 
batable ground  between  the  two.  Thus,  the 
support  of  schools,  the  relief  of  paupers,  and 
the  maintenance  of  highways  are  clearly 
l)ul)lic  uses  for  which  taxation  is  permis- 
sible, and  it  has  also  been  held  that  the 
niaintennnce  of  a  public  clock  (Willard  v. 
Newburyport,  12  Pick.  227),  the  purchase 
of  a  fire  engine  (Allen  v.  Taunton,  19  Pick. 
4S5),  the  erection  of  a  market  house 
(Spaulding  v.  Lowell,  23  Pick.  71),  the 
building  of  a  memorial  hall  (Kingman  v. 
Brockton,  153  Mass.  255,  11  L.Pi.A.  123,  26 
K.  K.  998),  t\^e  aid  of  a  railroad,  (Augusta 
Bank  v.  Augusta,  49  Me.  507 ;  Dyar  v.  Farm- 
ington,  70  Me.  515),  all  come  within  the 
scope  of  the  same  term. 

On  the  other  hand,  taxes  cannot  be  im- 
posed to  aid  a  private  enterprise,  and  a 
municipality  cannot  assist  individuals  or 
corporations  to  establish  or  carry  on  such 
business,  either  directly  or  indirectly,  nor 
can  it  engage  in  sucli  business  itself.  Opin- 
ion of  Justices,  58  Me.  590;  Allen  v.  Jay, 
60  Me.  124,  11  Am.  Kep.  38.5;  Citizens*  Sav. 
&  L.  Asso.  V.  Topeka,  20  Wall.  655,  22  L. 
ed.  455;  Parkershurg  v.  Brown,  106  U.  S. 
487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442; 
Opinion  of  Justices,  204  Mass.  607,  27 
L.R.A.(N.S.)  483,  91  N.  E.  405.  If  the 
direct  object  is  private,  the  indirecf  benefits 
that  may  result  to  the  public,  even  in  a 
large  measure,  are  unavailing  to  remedy  the 
vital  defect.  Lowell  v.  Boston,  111  Mass. 
454,  15  Am.  Rep.  39;  Opinion  of  Justices, 
211  Mass.  620,  42  L.R.A.(X.S.)  221,  98  N. 
E.  611;  Brown  v.  Gerald,  100  Me.  351,  70 
L.R.A.  472,  109  Am.  St.  Rep.  526,  61  Atl. 
785. 

The  courts  have  never  attempted  to  lay 
down  with  minute  detail  an  inexorable  rule 
distinguishing  public  from  private  purposes, 
because  it  would  be  impossible  to  do  so. 
Times  change.  The  wants  and  necessities 
of  the  people  change.  The  opportunity  to 
satisfy  those  wants  and  necessities  by  in- 
dividual effort  may  vary.  What  w&s  clear- 
ly a  public  use  a  century  ago  may,  because 
of  changed  conditions,  have  ceased  to  be 
such   to-day. 

Thus,  the  mill  act  which  came  into  being 
in  the  early  days  of  our  parent  common- 
wealth of  Massachu.setts,  and  was  adopted 
by  our  own  state,  was  upheld  as  constitu- 
tional becau?e  of  the  necessities  of  those 
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primitive  times.  The  court  in  later  days 
have  strongly  intimated  that,  were  it  an 
original  question,  it  might  be  difficult  to 
sustain  it,  in  view  of  present  industrial 
conditions.  Murdock  v.  Stickney,  8  Cush. 
113;  Salisbury  Mills  v.  Forsaith,  57  N.  H. 
124;  Jordan  v.  Woodward,  40  Me.  317. 

On  the  other  hand,  what  could  not  be 
deemed  a  public  use  a  century  ago  may,  be- 
cause of  changed  economic  and  industrial 
conditions,  be  such  to-day.  Laws  which  were 
entirely  adequate  to  secure  public  welfare 
then  may  be  inadequate  to  accomplish  the 
same  results  now,  as  was  said  in  Sun  Print- 
ing &  Pub.  Asso.  v.  New  York,  8  App.  Div. 
230,  40  N.  Y.  Supp.  607,  affirmed  in  162  N. 
Y.  257,  37  L.R.A.  788,  46  N.  E.  499. 

**The  true  test  is  that  which  requires 
that  the  work  shall  be  essentially  public  and 
for  the  general  good  of  all  the  inhabitants 
of  the  city.  It  must  not  be  undertaken 
merely  for  gain  or  for  private  objects.  Gain 
or  loss  may  incidentally  follow,  but  the  pur- 
pose must  be  primarily  to  satisfy  the  need 
or  contribute  to  the  convenience  ...  of 
the  city  at  large.  Within  that  sphere  of 
action  novelty  should  impose  no  veto. 
Should  some  inventive  genius  bye  and  bye 
create  a  system  for  supplying  us  with  pure 
air,  will  the  representatives  of  the  people 
be  powerless  to  utilize  it  in  the  great  cities 
of  the  state,  however  extreme  the  want  or 
dangerous  the  delay?  Will  it  then  be  said 
that  pure  air  is  not  as  important  as  pure 
water  and  clear  light?    We  apprehend  not." 

Thus,  a  class  of  public  uses  has  grown  up 
and  been  recognized  within  a  comparatively 
recent  time,  due  both  to  the  growing  needs 
of  the  community  and  to  modern  inventions 
calculated  to  meet  those  needs,  that  furnish, 
in  our  judgment,  a  logical  precedent  for  the 
case  at  bar.  These  public  uses  or  utilities 
embrace  water,  light,  and  heat. 

It  is  common  knowledge  that  in  the  early 
days  pur  citizens,  even  in  the  more  populous 
towns  and  cities,  obtained  their  water  sup- 
ply from  private  wells  and  cisterns.  There 
was  no  public  supply  other  than  perhaps  the 
town  pump  in  the  village  square.  But  in 
course  of  time  the  private  sources  became 
both  inadequate  in  quantity  and  hazardous 
in  quality,  and  private  water  companies 
were  chartered  to  meet  the  changed  de- 
mands; one  of  the  earliest  to  do  business 
on  a  large  scale  being  the  Portland  Water 
Company,  chartered  in  1866.  Priv.  &  Spec. 
Law  1866,  chap.  159.  The  purpose  of  these 
companies  is  admittedly  public.  Portland 
v.  Portland  Water  Co.  67  Me.  136;  Richc  v. 
Bar  Harbor  Water  Co.  75  ^le.  91 ;  Ilamor 
v.  Bar  Harbor  Water  Co.  78  Me.  127,  3 
Atl.  40.  "'Ihe  supply  of  a  large  number  of 
inhiibitants  with  pure  water  is  a  public  pur- 
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pone,"  Bays  Shaw,  Cli.  J.,  in  Lumbard  v. 
Stearns,  4  Cush.  GO. 

Later  the  municipalities  in  which  some  of 
these  water  companies  were  establislied  were 
given  the  right  by  the  legislature  to  take 
over  and  maintain  these  plants,  or  munici- 
pal water  districts  were  formed  to  accom- 
plish the  same  purpose.  The  compensation 
for  those  plants  was  raised  by  taxation  or 
by  loan,  and  again  the  purpose  is  obviously 
public.  Auburn  v.  Union  Water  Power  Co. 
90  Me.  676,  38  L.R.A.  188,  38  Atl.  561; 
Mayo  V.  Dover  &  F.  V.  Fire  Co.  96  Me.  539, 
63  Atl.  62:  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  ISo.  GO  L.R.A.  85G,  54  AtL  6; 
Brunswick  &  T.  Water  Dist.  v.  Maine  Water 
Co.  99  Me.  371,  59  Atl.  537;  Augusta  v. 
Augusta  Water  Dist.  101  Me.  148,  63  AtL 
663. 

Conditions  as  to  lighting  met  with  simi- 
lar changes.  Candles,  lamps,  gas,  and 
electricity  have  followed  each  other  in  due 
course   of    time. 

As  late  as  1890,  a  doubt  seems  to  have 
arisen  in  Massachusetts  as  to  the  constitu- 
tional power  of  municipalities  in  respect  to 
public  and  private  ligliting,  and  the  house 
of  representatives  of  that  year  submitted 
to  the  justices  of  the  supreme  judicial  court 
two  questions :  First,  whether  the  legislature 
had  the  power  under  the  Constitution  to 
authorize  the  cities  and  towns  within  thd 
commonwealth  to  manufacture  and  distrib- 
ute gas  or  electric  liglit  for  use  in  their  pub- 
lic streets  and  buildings;  and,  second,  for 
the  purpose  of  selling  the  same  to  its  own 
citizens.  Tliese  questions  were  both  an- 
swered unanimously  in  the  aifirmative.  The 
justices,  in  the  course  of  their  opinion,  say 
that  "the  extent  of  the  right  of  taxation  Is 
not  necessarily  to  be  measured  by  that  of 
the  right  of  eminent  domain,  but  the  rights 
are  analogous."  [Re  Opinion  of  Justices, 
150  Mass.  592,  8  L.R.A.  487,  24  N.  E.  1084.] 

50  far  as  the  lighting  of  the  public  buildings 
and  streets  is  concerned,  the  court  held  that 
it  was  an  incident  of  their  maintenance  and 
tended  both  to  common  convenience  and 
common  necessity;  and  then  these  signifi- 
cant words  are  added:  "If  the  legislature 
can  authorize  cities  and  towns  to  light  tlieir 
streets  and  public  buildings,  it  can  authorize 
them  to  do  this  by  any  appropriate  means 
which  it  may  think  expedient."  In  holding 
the  supply  to  individuals  to  also  be  a  public 
purpose,  after  discussing  the  question  of 
water  companies,  the  justices  say: 

'^Artificial  light  is  not.  perhaps,  so  abso- 
lutely necessary  as  water,  but  it  is  necessary 
for  the  comfortable  living  of  every  person. 
Although  artificial  li^ht  can  be  supplied  in 
other  ways  than  by  the  use  of  gas  or  elec- 
tricity, yet  the  use  of  one  or  both  for  light- 
ing   cities    and    thickly    settled    towns    is 
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common,  and  has  been  found  to  be  of  great 
convenience,  and  it  is  practically  impossible 
for  every  individual  to  manufacture  gas  or 
electricity  for  himself.    If  gas  or  electricity 
is  to  be  generally  used  in  a  city  or  town, 
it  must  be  furnished  by  private  companies 
or  by  the  municipality,  and  it  cannot  be  dis- 
tributed   without    the    use    of    the    public 
streets  or  the  exercise  of  the  right  of  emi- 
nent domain.     It  is  not  necessarily  an  ob- 
jection to  a  public  work  maintained  by  a 
city   or  town   that  it   incidentally   benefits 
some  individuals  more  than  others,  or  that 
from   the   place  -of   residence  or   for   other 
reasons  every  inhabitant  of  the  city  or  town 
cannot  use  it,  if  every  inhabitant  who  is  so 
situated  that  he  can  use  it  has  the  same 
right  to  use  it  as  the  other  inhabitants.    It 
must  often  be  a  question  of  kind  and  de- 
gree whether  the  promotion  of  the  interests 
of  many  individuals  in  the  same  community 
constitutes  a  public  Ecrvice  or  not.    But  in 
general  it  may  be  said  that  matters  which 
concern  the  welfare  and  convenience  of  all 
the  inhabitants  of  a  city  or  town,  and  can- 
not be  successfully  dealt  with  without  the 
aid  of  powers  derived  from  the  legislature, 
may  be  subjected  to  municipal  control  when 
the  benefits  received  are  such  that  each  in- 
habitant needs  them  and  may  participate 
in  them,  and  it  is  for  the  interest  of  each 
inhabitant  that  others,  as  well  as  himself, 
should  possess  and  enjoy  them.    If  the  leg- 
islature is  of  the  opinion  that  the  common 
convenience  and  welfare  of  the  inhabitants 
of  cities  or  towns  will  be  promoted  by  con- 
ferring upon  the  municipalities  the  power  of 
manufacturing  and  distributing  gas  or  elec- 
tricity for  the  purpose  of  furnishing  light 
to  their  inhabitants,  we  think  the  legisla- 
ture can  confer  the   power.     We  therefore 
answer  the  second  question  in  the  affirma- 
tive." 

Following  the  reasoning  of  the  Massa- 
chusetts court,  if  the  lighting  of  private 
residences  and  buildings  is  a  public  purpose, 
and  one  which  the  municipality  can  legiti- 
mately carry  on,  the  heating  of  the  sam'> 
buildings  is  equally  public.  It  is  even  a 
greater  necessity.  Gas  and  electric  lights 
are  in  the  nature  of  luxuries,  but  heat  is  in- 
dispensable. In  the  regions  supplied  with 
natural  gas,  municipal  heating  from  that 
source  has  been  adopted,  and  has  been  held 
to  be  constitutional.  State  ex  rel.  Atty. 
Oen.  V.  Toledo,  48  Ohio  St.  112,  11  L.R.A. 
729,   26  X.   E.   1061. 

The  reasoning  of  the  court  is  as  follows: 
"Heat  being  an  agent  or  principle  indispen- 
sable to  the  health,  comfort,  and  convenience 
of  everv  inhabitant  of  our  cities,  we  do  not 
see  why,  throught  the  medium  of  natural 
gas,  it  may  not  be  as  much  a  public  service 
to  furnish  it  to  the  citizens  as  to  furnish 
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iter-  ...  It  is  sufficient  *if  every  in- 
bitani  who  is  so  situated  that  he  can  use 
has  the  same  right  to  use  it  as  the  other 
habitants.  .  .  .  The  establishment 
natural  gas  works  by  municipal  corpora- 
>iis,  ^'ith  the  imposition  of  taxes  to  pay 
e  cost  thereof,  may  be  a  new  object  of 
unicipal  policy.  But,  in  deciding  whether, 
a  given  case,  the  object  for  which  tuxes 
-e  assessed  is  a  public  or  private  purpose, 
e  cannot  leave  out  of  view  the  progress  of 
(ciety,  the  change  of  manners  and  customs, 
id  the  development  and  growth  of  new 
auts,  natural  and  artificial,  which  may 
'om  time  to  time  call  for  a  new  exercise  of 
gislative  power.  And,  in  deciding  whether 
iich  taxes  shall  be  levied  for  the  new  pur- 
OSes  that  have  arisen,  we  should  not,  we 
bink,  be  boimd  by  an  inexorable  rule  that 
.'ovild  embrace  only  those  objects  for  which 
axes  have  been  customarily  and  by  long 
ourse    of   legislation   levied." 

If,  then,  science  had  advanced  so  far  that 
he  heating  as  well  as  the  lighting  of  houses 
>y  electricity  was  now  a  practicable  method, 
:lierc  would  seem  to  be  no  doubt  that  this 
ilso  would  fall  within  the  realm  of  public 
purposes.  The  heat  would  be  conducted 
from  the  central  power  station  by  means  of 
wires  along  or  under  the  public  streets,  the 
same  as  light  is  now.  Or  suppose  it  were 
practicable  to  install  a  central  heating  plant 
and  conduct  the  heat  through  pipes  in  the 
streets  to  the  various  buildings,  much  the 
same  as  water  or  gas  is  now  conducted, 
we  see  no  reason  why  this  too  should  not 
be  called  a  public  use. 

Just  here,  however,  the  petitioners  con- 
tend   for    a    distinction    between    all    these 
illustrations    and    the   case    at    bar.     They 
say    that,   in   the   case   of   the   distribution 
of  water  and  of  light  and  heat  by  gas  or 
electricity,  the  use  of  the  public  highways 
is  required  for  the  mains  and  the  poles  and 
wires;   that  the  purpose   is  public   because 
it  is  necessary  to  obtain   permission   from 
public  authorities,  either  state  or  municipal, 
in  order  to  carry  it  out.     We  grant  that  in 
those  cases  this  element  of  public  permis- 
sion exists,  but  it  docs  not  follow  that  the 
converse  is  true,   and   that  no   purpose   is 
public  where  such  permission  does  not  ex- 
ist.   How  can  this  criterion  be  applied  to 
the  erection  of  public  buildings,  the  creation 
of  a  park,  the  building  of  a  memorial  hall, 
or  of  a  market  house,  or  the  maintenance 
of  a  public  clock  ?  . 

In  other  words,  under  this  rule,  public 
service  of  this  sort  would  be  limited  to  one 
which  can  only  be  performed  by  a  so-called 
public  service  corporation,  and  not  by  an 
individual  or  corporation,  independent  of 
chartered  rights.  This  is,  in  our  judgment, 
too  narrow.  It  makes  an  incident  to  sonae 
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forms  of  public  service  ah  essential  ele- 
ment. It  transforms  the  method  or  means 
of  rendering  the  service  into  the  essence  of 
the  service  itself.  It  makes  the  exercise  of 
public  rights  in  supplying  the  necessities 
of  a  community  a  prerequisite  to  the  public 
use.  But  this  exercise  of  public  rights  can 
itself  be  authorized  only  by  the  legislature, 
and,  if  that  branch  of  the  government  sees 
fit  to  bestow  the  public  service  in  a  manner 
that  may  obviate  the  use  of  the  public  right, 
they  certainly  should  have  the  right  and  the 
power  so  to  do.  It  is  a  matter  within  their 
control. 

Let  us  look  at  the  question  from  the  prac- 
tical and  concrete  standpoint.  Can  it  make 
any  real  and  vital  difference,  and  convert  a 
public  into  a  private  use,  if  instead  of  burn- 
ing the  fuel  at  the  power  station  to  produce 
the  electricity,  or  at  the  central  heating 
plant  to  produce  the  heat,  and  then  con- 
ducting it  in  the  one  case  by  wires  and  in 
the  other  by  pipes  to  the  user's  home,  the 
coal  itself  is  hauled  over  the  same  highway 
to  the  same  point  of  distribution?  We  fail 
to  see  it.  It  is  only  a  different  and  a  sim- 
pler mode  of  distribution,  and,  if  the  legis- 
lature has  the  power  to  authorize  munici- 
palities to  furnish  heat  to  its  inhabitants, 
"it  can  do  this  by  any  appropriate  means 
which  it  may  think  expedient."  The  vital 
and  essential  element  is  the  character  of  the 
service  rendered,  and  not  the  means  by 
which  it  is  rendered. 

It  seems  illogical  to  hold  that  a  munici- 
pality may  relieve  its  citizens  from  the  rigor 
of  cold  if  it  can  reach  them  by  pipes  or 
wires  placed  under  or  above  the  highways, 
but  not  if  it  can  reach  tl»em  by  teams  trav- 
eling along  the  identically  same  highway. 
It  will  be  something  of  a  task  to  convince 
the  ordinarily  intelligent  citizen  that  an  act 
of  the  legislature  authorizing  the  former  is 
constitutional,  but  one  authorizing  the  lat- 
ter is  unconstitutional  beyond  all  rational 
doubt.  For  we  must  remember  that  we  are 
considering  the  existence  of  the  power  in 
the  legislature,  which  is  the  only  question 
before  the  court,  and  not  the  wisdom  of  its 
exercise,  which  is  for  the  legislature  alone. 

Cases  directly  in  point  are  lacking.  We 
have  been  unable  to  find  anywhere  that  the 
issue  has  been  squarely  decided 

The  learned  counsel  for  the  plaintiffs  con- 
fidently rely  upon  the  opinion  of  Justices  in 
155  Mass.  698,  15  L.R.A.  809,  30  N.  E.  1142, 
and  182  Mass.  605,  60  L.R.A.  692,  66  N.  E. 
25,  rendered  in  answer  to  questions  pro- 
pounded by  the  house  of  representatives  as 
to  the  constitutionality  of  proposed  acts  for 
the  establishment  of  municipal  fuel  yards. 
While  such  answers  arc  entitled  to  great 
consideration,  they  do  not  have  the  force 
of  decision.     Kent,  J.,  58  Me.  573;  Taplejr, 
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J.,  58  Me.  615;  and  Libbey,  J.,  72  Me.  562, 
563.  **Thc  giving  of  advisory  opinions  is  not 
the  exercise  of  the  judicial  function  at  all, 
and  the  opinions  thus  given  have  not  the 
quality  of  judicial  authority."  Prof.  James 
B.  Thayer,  7  llarv.  L.  Kcv.  p.  153, 

In  155  Mass.  508,  15  L.R.A.  809,  30  N. 
K.  1142,  the  justices  were  divided;  five  ad- 
vising that  the  proposed  act  would  be  un- 
constitutional, one.  Justice  Holmes,  that  it 
would  be  constitutional,  and  one.  Justice 
Barker,  giving  a  qualiticd  assent  to  its  va- 
lidity. In  182  Mass.  605,  60  L.R.A.  592,  66 
N.  K.  25,  the  opinions  of  the  majority  in 
155  Mass.  were  adopted  without  dissent,  and 
these  views  have  been  realfirmed  by  way  of 
illuhtration  in  Opinion  of  Justices,  211 
Mass.  624,' 42  L.R.A.  (X.S.)  221,  98  N.  E. 
611 '  the  subject-matter  of  that  opinion  being 
the  power  of  municipalities  to  construct 
houses  in  the  suburbs  for  wage  earners,  a 
power  clearly  not  theirs.  A  careful  study 
of  these  opinions  shows  that  the  general 
principles  enunciated  are  in  accord  with  our 
views,  and  that  in  only  one  particular  are 
we  at  variance. 

The  conclusions  reached  by  the  majority 
in  the  Mas^^achusetts  cases  seem  to  be: 

( 1 )  '1  hat  it  is  beyond  the  power  of  a 
mimicipal  corporation  to  engage  in  the  sale 
of  commodities  which  are  and  can  be  easily 
conducted  by  ])rivate  business  concerns  in 
competition  with  one  another,  and  which 
can  be  sufficiently  regulated  thereby.  In 
this  we  most  heartily  concur. 

(2)  That  the  sale  of  fuel  falls  within  this 
class  of  commodities,  and  there  is  no  neces- 
sity why  cities  and  towns  should  undertake 
this  form  of  business  any  more  than  many 
others  which  have  always  been  conducted  by 
private  enterprissos.    Here  we  differ. 

(3)  That,  in  regard  to  "a  condition  in 
which  the  supply  of  fuel  would  be  so  small 
and  the  difficulty  of  obtaining  it  so  great 
that  persons  desiring  to  purchase  it  would 
be  unable  to  supply  themselves  through  pri- 
vate enterprises,  it  is  conceivable  that  agen- 
cies of  government  might  be  able  to  obtain 
fuel  when  citizens  generally  could  not.  Un- 
der such  circumstances,  we  are  of  opinion 
that  the  government  might  constitute  itself 
an  agent  for  the  relief  of  the  community, 
and  that  money  expended  for  the  purpose 
would  be  expended  for  a  public  use."  Here 
again  we  concur. 

The  principle,  therefore,  seems  to  be  con- 
ceded that,  if  the  difikultv  of  o1)tainins:  an 
adequate  supply  exists,  the  furnishing  of 
such  supply  by  municipalities  would  be  a 
public  use.  And  this  is  the  construction 
placed  upon  the  ^fa^snohiisotls  opinion  by 
learned  text  writer**.  Dill.  Miin.  Corp.  5th 
ed.  §  120-2;  Mc()iiillin,  Mun.  Uorp.  (1012) 
§  1800. 
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In  the  last  analysis  this  differs  but  little 
from  the  definition  of  a  public  use  laid  down 
by  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  6th  ed.  p.  6oo,  viz.: 
"That  only  can  be  considered  ...  [a 
public  use]  where  the  government  is  supply- 
ing its  own  needs  or  is  furnishing  facilities 
for  its  citizens  in  regard  to  those  matters 
of  public  necessity,  convenience,  or  welfare 
which,  on  account  of  their  peculiar  charac- 
ter and  the  difficulty, — perhaps  impossibil- 
ity,— of  making  provision  for  them  other- 
wise, it  is  alike  proper,  useful,  and  needful 
for  the  government  to  provide/*  This  court, 
in  discussing  the  question  of  public  use 
with  reference  to  the  power  of  eminent  do- 
main, adopted  this  definition  in  a  very  re- 
cent case,  remarking:  "There  is  perhaps  no 
general  definition  more  satisfactory  than 
this  one."  Brown  v.  Gerald,  100  Me.  351, 
370,  70  L.R.A.  472,  109  Am.  St.  Rep.  526, 
61  Atl.  785.  And  this  general  definition 
we  adhere  to  and  seek  to  apply  in  the  case 
at  bar.  Its  two  tests  are:  First,  the  sub- 
ject-matter or  commodity  must  be  one  "of 
public  necessity,  convenience,  or  welfare." 
Fuel  clearly  comes  within  this  category. 
The  second  test  is  the  difficulty  which  in- 
dividuals have  in  providing  it  for  them- 
selves. The  causes  creating  the  difficulty 
may  vary,  but,  if  the  difficulty  exists,  the 
test  is  met.  For  instance,  in  the  case  of  a 
water  supply,  the  difficulty  arises  from  the 
fact  that  individual  sources  are  inadequate 
or  unsanitary,  and  the  conditions  can  be 
remedied  only  by  the  municipality  itself 
providing  or  allowing  some  public  service 
corporation  to  furnish  the  community  at 
large  frpm  a  single  and  common  source. 
This  is  a  matter  of  common  knowledge,  and 
the  court,  in  passing  upon  the  question  of 
public  use,  cannot  ignore  it. 

In  the  case  of  fuel,  the  practical  difficulty 
is  caused  by  the  existence  of  monopolistic 
combinations.  The  mining,  transportation, 
and  distribution  of  coal  has,  in  the  process 
of  industrial  development,  fallen  into  the 
hands  of  these  combinations  to  such  an  ex- 
tent that  the  greater  part  of  the  supply  is 
in  the  absolute  control  of  a  few.  The  diffi- 
culty and  practical  impossibility  of  obtain- 
ing an  adequate  supply  for  private  needs  at 
times  in  the  past,  and  the  consequent  suffer- 
ing among  the  people,  especially  in  the  more 
populous  cities,  are  matters  of  history,  and 
this  difficulty  may  as  well  be  caused  by  un- 
reasonable prices  as  by  shortage  in  quantity. 
All  this  is  a  matter  of  common  knowledge, 
and  cannot  be  overlooked  by  the  court.  The 
supply  of  water  may  be  inadequate  from  one 
cause,  that  of  fuel  from  another,  but  out 
of  each  arises  the  condition  which  renders 
the  furnishing  of  it  by  the  municipality  a 
public  use. 
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Tlie  majority  of  the  Massachusetts  jus- 
tices conceded  the  right  to  create  municipal 
fuel  yards  under  certain  conditions  and  exi- 
gencies, but  say  that  in  their  opinion  fuel 
IS  like  all  other  commodities  of  ordinary 
purchase  and  sale  in  the  open  market,  and 
there  is  no  necessity  why  cities  and  towns 
should  undertake  that  form  of  business  any 
more  than  many  others  which  have  alwavs 
been  conducted  by  private  enterprise.  This 
might  seem  to  be  invading  the  province  of 
the  legislature,  because  the  determination 
of  the  exigency  is  for  that  co-ordinate 
branch  of  the  government  alone,  and,  by  the 
passage  of  this  act,  that  branch  has  neces- 
sarily determined  that  the  exigency  exists. 
If,  however,  independent  of  their  finding, 
the  court  has  a  riglit  to  consider  all  the 
conditions  and  circumstances  connected  with 
the  subject-matter,  all  the  elements  which, 
under  the  definition  of  Judge  Cooley,  make 
up  the  public  use,  then  we  cannot  close  our 
eyes  to  existing  economic  eonditionn,  and 
must  admit  that,  In  determining  the  ex- 
istence of  the  difficulty,  the  finding  of  the 
legislature  is  not  wrong  beyond  all  rational 
doubt,  and  therefore,  under  the  well-settled 
rules  of  courstitutional  construction,  it 
should  not  be  disturbed. 

But  it  is  urged:  Why,  if  a  city  can  es- 
tabiisli  a  municipal  fuel  yard,  can  it  not 
enter  upon  any  kind  of  commercial  bu  incss, 
and  carry  on  a  grocery  store  or  a  meat  mar- 
ket or  a  bakery  ?  Tl^e  answer  has  been  al- 
readv  indicated.  Such  kinds  of  business  do 
not  meapure  up  to  either  of  the  accepted 
tests.  When  we  speak  of  fuel,  we  are  deal- 
ing not  with  ordinary  articles  of  merchan- 
dise,  for  which  there  mav  be  many  substi- 
lutes,  but  with  an  indi.spensable  necessity  of 
life;  and,  more  than  this,  the  commodities 
mentioned  are  admittedly,  under  present 
economic  conditions,  regulated  by  competi- 
tion, in  the  ordinary  channels  of  private 
business  enterprise.  The  principle  that  mu- 
nicipalities can  neither  invade  private  lib- 
erty nor  encroach  upon  the  field  of  private 
enterprise  should  be  strictly  maintained, 
as  it  is  one  of  the  main  foundations  of  our 
prosperity  and  success.  If  the  case  at  bar 
clearly  violated  that  principle,  it  would  be 
our  duty  to  pronounce  the  act  unconstitu- 
tional, but,  in  our  opinion,  it  does  not.  The 
element  of  commercial  enterprise  is  entirely 
lackinjr.  The  purpose  of  the  act  is  neither 
to  embark  in  business  for  the  sake  of  di- 
rect profits  (the  act  provides  that  fuel  shall 
be  furnished  at  cost),  nor  for  the  sake  of 
the  indirect  gains  that  may  result  to  pur- 
chasers through  reduction  in  price  by  gov- 
ernmental competition.  It  is  simply  to 
enable  the  citizens  to  be  supplied  with  some- 
thing which  is  a  neccKsitv  in  its  absolute 
sense  to  the  enjoyment  of  life  and  health, 
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which  could  otherwise  be  obtained  with 
great  difficulty,  and  at  times  perhaps  not  at 
all,  and  whose  absence  would  endanger  the 
community  as  a  whole.  In  our  opinion  it  is 
a  proper  and  constitutional  function  of  gov- 
ernment either  to  itself  provide  such  a  ne- 
cessity under  these  circumstances,  or  to  see 
to  it  that  it  is  so  provided  as  to  bring  it 
within  the  reach  of  the  citizens. 

A  similar  inquiry,  based  upon  fears  for 
the  future,  was  asked  as  to  the  limit  of 
legislative  power,  in  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec.  221,  and  is  there 
answered  by  the  court  in  these  words: 

''The  question  is  asked  with  great  perti- 
nence and  propriety:  What,  then,  is  the 
limit  of  the  legislative  power  under  the 
clause  which  we  have  been  considering,  and 
what  is  the  exact  line  between  public  and 
private  uses? 

"Our  reply  is  that  which  has  heretofore 
been  quoted.  From  the  nature  of  the  case 
there  can  be  no  precise  line.  The  power  re- 
quires a  degree  of  elasticity  to  be  capable 
jf  meeting  new  conditions  and  improve- 
ments and  the  ever-increasing  necessities  of 
society.  The  sole  dependence  must  be  on 
the  presumed  wisdom  of  the  sovereign  au- 
thority, supervised  and,  in  cases  of  gross 
error  or  extreme  wrong,  controlled  by  the 
dispassionate  judgment  of  the  courts." 

This  furnishes,  we  think,  a  safe  and  suffi- 
cient barrier  betwen  the  Constitution  and 
those  who  might  attempt  to  break  it  down. 

Nor  is  the  fact  that  in  operation  the  act 
may  tend  to  lessen  the  profits  of  a  few  pri- 
vate dealers,  or  even  force  them  from  busi- 
ness, a  matter  of  consideration  for  the  court. 

"It  is  for  the  legislature  to  determine  from^ 
time  to  time  the  occasion  and  what  laws 
and  regulations  are  necessary  or  expedient 
for  the  defense  and  bepetit  of  the  people; 
and,  however  inconvenienced,  restricted,  or 
even  damaged  particular  persons  and  cor- 
porations may  be,  such  general  laws  and 
regulations  are  to  be  held  valid,  unless  there 
can  be  pointed  out  some  provision  in  the 
state  or  United  States  Constitution  which 
clearly  prohibits  them."  Opinion  of  Jus- 
tices, 103  Me.  506,  19  L.R.A.(N.S.)  422,  69 
Atl.  627,  13  Ann.  Cas.  746. 

The  brief  opinion  of  Mr.  Justice  Holmes, 
now  of  the  Supreme  Court  of  the  United 
States,  in  155  Mass.  607,  15  L.R.A.  809,  30 
N.  E.  1142,  supra,  goes  even  farther  than 
the  rule  which  we  have  laid  down.    He  says: 

"I  am  of  opinion  that,  when  money  is 
taken  to  enable  a  public  body  to  offer  to  the 
public,  without  discrimination,  an  article 
of  general  necessity,  the  purpose  is  no  less 
public  when  that  article  is  wood  or  coal 
than  when  it  is  water  or  gas  or  electricity 
or  education,  to  say  nothing  of  cases  like 
the  support  of  paupers  or  the  taking  of  land 
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>i8teirou8  crowd  at  the  station,  eager  to 
[>a.r<l  the  train,  if  it  had  no  notice,  from 
reviouB  eacperience  or  information  imparted 
>  It,  that  a  throng  of  impatient  passengers 
o\ild  simultaneously  attempt  to  board  the 
ur  SLt  -tliat  station. 

(May  20,  1914.) 

[/"  XCEPTIONS  by  plaintiffs  to  rulings  of 
lI*  th.e  Superior  Court  for  Suffolk  County 
lade  during  the  trial  of  actions  brought  to 
ecover  damages  for  personal  injuries  to 
ilaintiffj  Helen  M.  Jackson,  while  a  pas- 
engcT  on  defendant's  train,  and  for  con- 
equential  dami^es  sustained  by  her  hus- 
>and  mrliich  resulted  in  yerdicts  for  defend- 
mt.      Overruled. 

Tlie    facts  are  stated  in  the  opinion. 

Messrs.  James  P.  Magenis  and  John 
Went^vortli,  for  plaintiffs: 

The  mere  fact  that  the  previous  crowds 
erere  less  in  extent,  and  had  not  jostled 
the  plaintiff  in  the  same  way,  cannot  avail 
the  defendant.  There  had  been  crowding 
and  jostling  there  before.  This  was  suffi- 
cient to  give  the  defendant  warning  that 
just  Mrhat  did  happen  in  this  case  was 
likely   to  occur. 

Kelley  v.  Boston  Elev.  R.  Co.  210  Mass. 
454,  96  N.  E.  1031;  Glennen  v.  Boston  Elev. 
R.  Co.  207  Mass.  497,  32  LJLA.(N.S.)  470, 


93    N.    E.    700;    Kuhlen    v.    Boston    ft   N. 
Street  R.  Co.  193  Mass.  341,  7  L.R.A.(N.S.) 
729,  118  Am.  St.  Rep.  616,  79  N.  E.  815. 
Mr.  OyruB  Brewer  for  defendant. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  the  second  action  is  not 
entitled  to  consequential  damages  unless  his 
wife,  the  plaintiff  in  the  first  action,  can 
recover  for  personal  injuries  suffered  while 
she  was  a  passenger  on  the  defendant's  rail- 
way. The  defendant  contends  that  the  ver- 
dict ordered  by  the  trial  court  should  stand, 
as  there  was  no  evidence  of  its  negligence. 
If  a  view  of  the  evidence  most  favorable  to 
her  is  taken,  the  jury  would  have  been  war- 
ranted in  finding  that,  upon  entering  the 
defendant's  station  carrying  an  infant  child 
on  her  left  arm,  she  found  herself  in  the 
midst  of  a  crowd  filling  the  station,  by  which 
at  first  she  was  jostled  and  steadily  forced 
towards  the  track.  As  the  train  came  in, 
the  crowd  moving  to  board  the  car  became 
more  boisterous  and  energetic,  and  she  was 
caught  in  the  moving  mass,  pushed  through 
the  vestibule  into  the  car,  where  she  was  in- 
jured by  falling  over  the  dress-suit  case  of  a 
passenger  in  the  car  when  it  arrived.  The 
carrying  of  traveling  bags  or  bundles  by 
passengers  is  an  ordinary  incident  of  travel, 


454,  96  N.  E.  1031,  where  a  passenger  was 
injured  by  being  pushed  off  the  platform  on 
the  upper  level,  the  court  says:  "The  con- 
gestion of  passengers,  resulting  from  their 
number  and  eagerness  to  board  cars  wait- 
ing for  them,  was  not  an  extraordinary  cir- 
cumstance, but  was  rather  a  condition  which 
should  have  been  foreseen  from  the  nature 
of  the  business,  and  provided  for  by  the 
adoption  of  reasonable  expedients.  It 
follows  that  the  physical  harm  suffered  by 
the  plaintiff  arose  through  the  defendant's 
negligence  in  permitting  a  combination  of 
passengers  to  press  violently  upon  her,  and, 
while  not  an  assault,  the  wrong  finally  in- 
flicted 'was  none  the  less  a  violation  of  its 
duty,  for  which  compensation  in  damages 
can  be  recovered." 

In  Jackson  v.  Boston  Elev.  R.  Co.  the 
crowded  condition  had  not  previously  oc- 
curred at  the  place  where  the  accident  hap- 
pened, and  there  was  nothing  to  show  that 
such  a  condition  should  have  been  foreseen. 

In  Bacon  v.  Hudson  &  M.  R.  Co.  154  App. 
Div.  742,  139  N.  Y.  Supp.  740,  however, 
where  a  passenger  was  pushed  from  a  sub- 
way platform  in  front  of  a  train,  the  evi- 
dence showed  that  such  was  result  of  sudden 
jostling  and  crowding,  and  not  of  over- 
crowding the  platform.  The  court  defined 
the  duty  of  the  carrier  to  prevent  jostling 
in  the  following  terms:  "What  degree  of 
care  the  occasion  or  the  exigency  requires 
is  for  the  jury  to  decide,  but  it  is  the  care 
that  a  good,  prudent  business  man  would 
exercise  at  the  time  and  place.  The  plat- 
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form  may  be  so  sparsely  filled  as  to  re- 
quire slight  diligence;  it  may  quickly  be  so 
packed  by  an  agitating  crowd  as  to  require 
great  diligence.  So  the  degree  of  care  may 
be  constantly  changing." 

In  an  action  for  injury  sustained  by 
stepping  into  the  space  between  the  platform 
and  a  car  at  an  elevated  station,  where  the 
plaintiff  testified  that  she  could  not  look 
down  so  as  to  see  where  bhe  stepped,  and 
that  her  movements  were  constrained  by 
the  crowd  around  her,  it  was  held  that 
there  was  nothing  in  the  size  or  conduct  of 
the  crowd  to  bring  the  case  within  the  prin- 
ciples of  Kuhlen  v.  Boston  &  N.  Street  R. 
Co.,  the  principal  ease  in  the  earlier  note 
upon  this  subject.  Anshen  v.  Boston  Elev. 
R.  Co.  206  Mass.  32,  91  N.  E.  167. 

Becker  v.  Interborough  Rapid  Transit  Co. 
128  App.  Div.  465,  112  N.  Y.  Supp.  816. 
reversed  the  judgment  of  the  court  below  on 
the  grounds  that  the  charge  with  respect 
to  injuries  resulting  from  crowding  a  plat- 
form, while  correctly  setting  forth  the  law, 
was  inapplicable  to  the  case. 

Contributory   negligence. 

Where  a  passenger  seventy -four  years  of 
age  takes  up  his  position  on  a  subway  plat- 
form 6  inches  from  the  edge  thereof,  his 
contributory  negligence  is  a  question  for 
the  jury,  in  an  action  for  injuries  received 
by  being  pushed  from  the  platforuL  Bacon 
V.  Hudson  &  M.  R.  Co.  supra. 

E.  h.  J). 
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S.  1031;  Coy  v.  Boston  Elev.  R.  Co.  212 
wf&8s.  307,  98  N.  E.  1041;  Morse  v.  New- 
;oii  Street  R.  Co.  213  Mass.  595,  100  N.  E. 
L007- 

!Messra.  Frank  W.  Knowlton  and  Ar- 
tbiur  3.  Santry,  for  defendant: 

Tlie  existence  of  a  space  between  the  plat- 
form   of   an  elevated  train  and  the  station 
platform  in  a  subway  station  does  not  fur- 
nisli   evidence  of  negligence  on  the  part  of 
the    defendant  company.     However  danger- 
ous Buch  a  condition  may  be,  and  whatever 
possibilities  of  injury  it  may  carry,  it  is  an 
incident   of  travel  and  an  incident  of  the 
use  of  the  station  leased  by  the  defendant, 
and  docs  not  furnish  a  ground  of  liability. 
Willworth   V.    Boston   Elev.    R    Co.    188 
Mass.  220,  74  N.  E.  333,  18  Am.  Neg.  Rep. 
463;     Field    v.    Boston    Elev.    R.    Co.    188 
Mass.   222  note,  74  N.  E.  334;   Hilborn  y. 
Boston  &  N.  Street  R.  Co.  191  Mass.  14,  77 
N.    E.   646;   Hawes  v.  Boston  Elev.  R.  Co. 
192  Mass.  324,  78  N.  E.  480;  Anshen  v.  Bos- 
ton Elev.  R.  Co.  205  Mass.  32,  91  N.  E.  157. 

Ru^iT,    Ch.  J.,  delivered  the  opinion  of 
the  court: 

The   plaintiff  seeks  to   recover  damages 
for  injuries  sustained  while  trying  to  board 
an  elevated  train  in  the  subway  station  at 
Boylston    street.      Her    testimony    was    in 
substance   that  she   waited   there  three  or 
four  minutes  for  the  train;  that  there  was 
a  very  large  crowd,  which  grew  larger  and 
larger   while  she  was  waiting;    that  there 
was  not   much   chance  to   move  up,   there 
was   such    a   crowd,   ''and  just   before   the 
train  came  in  the  crowd  grew  all  around 
her;  that  as  the  car  came  in  and  the  door 
opened,  'I  was  taken  off  my  feet  and  was 
pushed  right  into  this  space  [by  the]  push- 
ing  crowd,   the   surging  crowd   all   around 
me;'"  that  she  struck  against  the  car  and 
went  down  into  the  open  space,  where  she 
was    injured.      In    reply    to    the    question, 
"What  do  you  mean  by  surging  all  around  ?" 
she  said,  "Swaying  back  and  forth."     The 
plaintiff's  companion  testified:  "The  crowd 
was  pushing  all  the  time  from  the  time  we 
entered  almost,  there  was  a  restless  crowd 
there  all  the  time;   and  she  Ithe  plaintiff] 
was  pushed  into  this  hole  by  the  force  of 
the  crowd."    There  was  evidence  that  the 
plaintiff  had  been  in  the  habit  of  taking  the 
train   at  this   station   at   about   the   same 
hour,  and   that   the   conditions   as  to  the 
crowd  and   its   actions   on   other  occasions 
were  identical  with  those  on  this  night. 

The  subway  and  its  platform  were  de- 
signed and  constructed  by  public  authority, 
acting  through  the  Boston  Transit  Com- 
mission, and  have  been  leased  to  the  de- 
fendant company.  Having  had  no  control 
over  the  plan  or  the  size  of  the  platform,' 
61  LJl.A.(l^.S.) 


the  defendant  is  not  responsible  for  the 
existence  of  spaces  between  the  cars  and 
the  platform.  Willworth  v.  Boston  Elev. 
R.  Co.  188  Mass.  220,  74  N.  E.  333,  18 
Am.  Neg.  Rep.  463;  Hilborn  v.  Boston  & 
N.  Street  R.  Co.  191  Mass.  14,  77  N.  E. 
646;  Plummer  y.  Boston  Elev.  R.  Co.  198 
Mass.  499,  509,  84  N.  E.  849.  The  case  at 
bar,  in  respect  of  the  conduct  of  the  crowd 
and  its  effect  upon  the  plaintiff,  is  distin- 
guishable in  its  facts  from  Anshen  v.  Bos- 
ton Elev.  R.  Co.  205  Mass.  32,  91  N.  E. 
157,  where  the  plaintiff  put  the  emphasis 
of  her  case  upon  the  open  space  between  the 
fixed  platform  and  the  car,  and  the  failure 
of  the  defendant  to  provide  a  movable  plat- 
form, and  also  from  Scale  v.  Boston  Elev. 
R.  Co.  214  Mass.  59,  100  N.  E.  1020. 

The  plaintiff's  contention  docs  not  rest  up- 
on the  existence  of  the  open  space,  but  upon 
the  uncontrolled  conduct  of  a  restless  and 
surging  crowd  heedless  of  the  safety  of  in- 
dividuals, such  as  commonly  the  defendant 
permitted  to  be  upon  its  platform  at  this 
place.  The  case  is  indistinguishable  in  its 
salient  facts  from  Kuhlen  v.  Boston  k  N. 
Street  R.  Co.  193  Mass.  341,  7  L.R.A.(N.S.) 
729,  118  Am.  St.  Rep.  516,  79  N.  E.  815, 
and  is  governed  by  the  principles  there 
stated  at  length.  To  the  same  effect,  see 
Beverley  v.  Boston  Elev.  R.  Co.  194  Mass. 
450,  80  N.  E.  507;  Kelley  v.  Boston  Elev. 
R.  Co.  210  Mass.  454,  96  N.  E.  1031,  and 
Coy  V.  Boston  Elev.  R.  Co.  212  Mass.  307, 
98  N.  E.  1041. 

In  accordance  with  the  terms  of  the  re- 
port let  the  entry  be: 

Case  to  be  submitted  to  arbitrators  to  de- 
termine damages. 


TEXAS  COURT  OP  ORIMINAIi  AP- 
PEALS. 

EX  PARTE  LOTTIE  BELLE  BARNES. 

(—  Tex.  Crim.  Rep.  — ,  166  S.  W.  728.) 

Habeas  corpus  —  absence  of  evidence 
—  remand. 

1.  In  the  absence  of  evidence  to  support 
the  allegations  in  an  application  for  habeas 
corpus,  petitioner  will  be  remanded. 

Contempt  ^  refusal  of  witness  to  be 
sworn. 

2.  A  witness  who  does  not  act  on  religious 
or  other  convictions  may  be  committed  for 
contempt  in  refusing  to  be  sworn  or  to  af- 

Note,  —  Refusal  to  he  sworn  or  to  af' 
firm   as  a   contempt   of   court. 

Ex  PABTE  Barnes  in  holding  a  refusal 
to  be  sworn  or  to  affirm  as  contempt  of 
court  has  the  unanimous  support  of  the 
authorities.    Thus,  it  was  so  held  in  Good- 
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Ann,  although  he  expecti  the  quefitione  to  be 
propounded  to  him  will  require  self-incrim- 
mating  anawen. 

Witness   —   incriminating   eTidence   — 
immunity  ^  oompniaion. 

3.  A  woman  offered  immunitj  from  prose- 
cution maj  be  compelled  to  testify  as  to 
incestuous  relations  between  herself  and  her 
father. 

(April    22,  1914.) 

APPLICATION  by  relator  for  a  writ  of 
habeas  corpus  to  secure  her  release 
from  custody  to  which  she  had  been  com- 
mitted for  refusal  to  qualify  as  a  witness 
upon  refusal  of  the  District  Court  for  Bexar 
County  to  grant  the  writ.  Relator  remand- 
ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  R.  Storms  and  Edwin  F. 
Vanderbilt  for  appellant. 

Messrs.  W.  O.  Ijinden  and  O.  E.  IJane, 
Assistant  Attorney  General,  for  the  State. 

Harper,  J.,  deliyered  the  opinion  of  the 
court: 

Relator,  having  been  refused  a  writ  of 
habeas  corpus  by  the  district  court  in 
Bexar  county,  applied  to  this  court  and 
was  granted  a  writ,  and  the  hearing  set  for 
April  16th. 

On  that  day  relator's  attorney  and  the 
district  attorney  appeared  and  argued  the 
case,  but  relator  introduced  no  eyidence  in 
support  of  the  allegations  contained  in  the 


application.  In  the  absence  of  any  praol 
supporting  the  allegations,  relator  should  be 
remanded.  The  application  is  merely  a 
pleading,  and  does  not  prove  itself.  Ex  parte 
Welbum,  —  Tex.  Crim.  Rep.  — ,  157  S. 
W.  154,  and  cases  there  cited. 

The  district  attorney  did  offer  some  eri- 
denoe,  and  this  evidence  would  show  that 
when  the  relator  was  summoned  before  the 
grand  jury  she  refused  to  be  sworn  or  af- 
firm. When  she  was  carried  before  the  dis- 
trict judge  she  again  refused  to  be  sworn 
to  answer  any  question,  or  to  aflSrm  in  any 
way,  and  yet  there  is  no  proof  offered  that 
such  action  was  on  account  of  any  religioiis 
or  other  convictions.  This  would  be  such 
contempt  as  would  authorize  her  confine- 
ment in  jail  until  she  should  purge  herself 
of  contempt  and  take  the  oath  required  by 
law  to  be, administered  to  all  witnesses. 

It  would  seem  from  the  proof  offered 
by  the  district  attorney  that  relator  pre- 
sumed that  she  was  going  to  be  questioned 
by  the  grand  jury  about  alleged  incestuous 
relations  between  her  and  her  father.  This 
furnishes  no  excuse  for  refusing  to  be  sworn 
to  answer  such  questions  as  might  be  pro- 
pounded to  her  by  the  grand  jury.  After 
being  sworn,  if  such  questions  were  pro- 
pounded, then,  and  not  until  then,  would 
she  be  justified  in  refusing  to  answer  such 
questions. 

However,  it  further  appears  from  the  tes- 
timony offered  by  the  district  attorney  that 


man  v.  People,  90  111.  App.  533;  Lockwood 
▼.  State,  1  Ind.  161 ;  Wilcox  v.  State,  46  Neb. 
402,  04  N.  W.  1072;  People  ▼.  Hicks,  15 
Barb.  153;  Com.  ex  rel.  Rath  von  ▼.  Roberts, 
2  Clark  (Pa.)  340. 

But  it  has  been  held  not  contempt  of 
court  for  a  witness  merely  to  decline  to  be 
sworn;  he  must  also  refuse  to  affirm,  and 
it  must  so  appear  of  record.  Wilcox  v. 
State,  46  Neb.  402,  64  N.  W.  1072. 

One  subpoenaed  to  appear  before  a  referee 
in  supplementary  proceedings  is  guilty  of 
contempt  of  court  in  refusing  to  be  sworn 
by  the  referee.  Howe  v.  Welch,  11  N.  Y. 
Civ.  Proc.  Rep.  444. 

And  a  magistrate  appointed  under  a  rule 
of  the  court  of  common  pleas  to  take  dep- 
ositions has  the  power  to  punish  for  con- 
tempt one  who  reiuses  to  be  sworn  as  a  wit- 
ness. Com.  ex  rel.  Rathvon  v.  Roberts,  2 
Clark  (Pa.)  340. 

It  is  contempt  of  court  for  a  material 
witness  to  refuse  to  be  sworn  on  an  examin- 
ation, on  the  filing  of  a  complaint  that  a 
crime  has  been  committed.  People  v.  Hicks, 
15  Barb.  153. 

And  so,  also,  in  State  ex  rel.  Long  v. 
Keyes,  76  Wis.  288,  44  N.  W.  13,  it  was 
held  that  one  subpcenaed  to  appear  before 
a  magistrate  on  an  examination  to  ascer- 
tain whether  an  offense  hns  been  committed, 
who  refuses  to  be  sworn,  is  gnilty  ef  con- 
tempt of  court. 
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In  Stansbury  v.  Marks,  2  DalL  213,  1  L. 
ed.  353,  a  Jew  who  refused  to  be  sworn  on 
Saturday  because  it  was  his  Sabbath  wias 
fined  £10. 

And  in  United  States  v.  Tom  Wah,  160 
Fed.  207,  affirmed  in  00  C.  C.  A.  178,  163 
Fed.  1008,  it  was  held  to  be  contempt  of 
court  for  a  Chinese  person  against  whom  de- 
portation proceedings  are  pending,  to  refuse 
to  be  sworn  as  a  witness,  since  the  pro- 
ceedings to  deport  are  civil,  and  not  crim- 
inal, in  their  nature. 

But  the  power  to  punish  must  be  exer- 
cised by  the  Federal  court,  as  the  United 
States  commissioner  is  not  vested  with  au- 
thority. United  States  ▼.  Tom  Wah,  160 
Fed.  207. 

In  People  ▼.  Webster,  14  How.  Pr.  242, 
3  Park.  Crim.  Rep.  503,  it  was  held  that 
the  act  of  1857,  an  act  to  suppress  intemper- 
ance and  to  regulate  the  sale  of  intoxicating 
liquors,  did  not  authorize  a  justice  of  the 
peace  to  conunit  one  who  refused  to  be 
sworn  as  to  the  cause  of  his  intoxication. 

Nor  did  the  section  of  the  Revised 
Statutes  then  in  force,  relating  to  punish- 
ment for  criminal  contempt,  reach  such  a 
case.    Ibid. 

Generally  as  to  what  constitutes  con- 
tempt of  court  and  power  to  punish  there- 
for, see  Index  to  L.R.A.  Notes,  "Contempt" 

5-12.  J.  H.  B, 
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^when  the  witness  refused  even  to  be  sworn, 
t;lia.t    he    then   and   there   ofifered   and   ten- 
dered  her  complete  and  absolute  immunity 
from    prosecution  as  to  any  matter  about 
\%'liich   Bhe  might  be  called  upon  to  testify, 
^vvliicli    tender   met   with   the   sanction   and 
approval  of  the  district  judge.    Under  such 
circumstances,   she   could   be   compelled   to 
testify    as  to  her   incestuous   relations  be- 
t^ween  herself  and  her  father,  if  any.    £x 
parte   Muney,  —  Tex.  Crim.  Rep.  — ,  163 
S.    W.   29,  and  Ex  parte  Higgins,  — •  Tex. 
Crim.  Rep.  — ,  160  S.  W.  696.    As  said  in 
the  Higgins  Case,  it  is  the  better  practice 
that  the  sanction  and  approval  of  the  judge 
of  the  district  court  be  made  a  matter  of 
record   in  his  court,  and,  while  the  judg- 
loent    entered    in    this    case    impliedly    so 
BtateSy  yet  it  does  not  expressly  do  so,  and 
in  all  Buch  orders  it  would  be  proper,  and 
the  court  should  recite  that  immunity  from 
prosecution   had  been  offered  the  witness, 
which    oflfer    the    court   approved,    and   he 
then   and  there  informed  the  witness  she 
could  not  and  would  not  be  prosecuted  for 
any  matter  about  which  she  might  be  called 
on  to  testify. 

The  relator  is  remanded. 

BaTldson,  J.,  absent  at  consultation. 

Petition  for   rehearing   denied  May   13, 
1014. 


UNITED  STATES  SUPREME  COURT. 

ATLANTIC  TRANSPORT  COMPANY  OF 
WEST  VIRGINIA 

V. 

PRANK  IMBROVEK. 

(234  U.  S.  52,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep. 

733.) 

Admiralty  —  Jnrisdiction  —  torts  —  In- 
jury to  stevedore. 

The  admiralty  jurisdiction  of  a  Federal 
district  court  extends  to  a  cause  of  action 


against  a  stevedore  company  arising  out 
of  an  injury  to  one  of  its  employees,  caused 
by  itfr  negligent  failure  to  secure  the  hatch 
covers  on  a  vessed  lying  in  navigable  waters, 
whereby  such  employee  was  injured  while 
engaged  in  loading  and  stowing  the  ship's 
cargo,  since  even  U  it  be  assumed  that  the 
requirement  as  to  locality  in  tort  cases, 
while  indispensable,  is  not  necessarily  ex- 
clusive, still  the  wrong  which  was  the  sub- 
ject of  the  suit  was  of  a  maritime  nature. 

(May  25,  1914.) 

C^  ERTIORARI  to  the  United  States  Cir- 
J  cuit  Court  of  Appeals  for  the  Fourth 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  District  Court  for  the  Dis- 
trict of  Maryland  in  favor  of  libellant  in 
a  suit  to  recover  damages  for  personal  in- 
juries sustained  while  loading  and  stowing 
a  cargo  on  petitioner's  ship.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Duffy,  Ralph  Robin- 
son, and  Nicholas  P.  Bond,  for  peti- 
tioner : 

The  jurisdiction,  as  of  right,  of  the  ad- 
miralty, was  limited  to  causes  of  a  mari- 
time nature. 

2  Browne,  Adm.  1  Am.  ed.  pp.  94,  95; 
Benedict,  Adm.  4th  ed.  •pp.  39,  46,  47 ; 
Stevens  v.  The  Sandwich,  1  Pet.  Adm.  233, 
Fed.  Cas.  No.  13,409. 

In  determining  whether  a  tort  is  maritime 
or  not  three  things  must  be  considered,  lo- 
cality, subject-matter  of  complaint,  and 
person  with  regard  to  whom  complaint  is 
made. 

Reg.  T.  Londcm  Ct.  Judge  [1892]  1  Q.  B. 
273. 

For  injury  to  a  mariner  in  the  service  of 
a  ship,  the  ship  is  liable,  whether  negligent 
or  otherwise,  only  for  the  maintenance  and 
care  of  the  mariner.  This  is  the  rule  ex- 
cept where  the  injury  happens  by  reason  of 
the  unseaworthiness  of  tiie  ship  or  of  a 
failure  to  supply  and  keep  in  order  the 
proper  appliances  appurtenant  to  the  ship 
(The  Osceola,  189  U.  S.  158,  47  L.  ed.  760, 


Note.  —  Jurisdiction  of  admiralty  over 
suit  for  injury  to  stevedore. 

As  to  the  right  to  sue  in  admiralty  for 
damages  resulting  from  an  injury  to  an- 
other, see  note  to  New  York  k  L.  B.  S.  B. 
Co.  V.  Johnson,  42  L.R.A.(N.S.)   640. 

For  notes  on  various  other  phases  of  the 

Suestion  of  admiralty  jurisdiction,  see  In- 
ex  to  L.R.A.  Notes,  "Admiralty,"  §§  2,  3. 
The  jurisdiction  of  courts  of  admiralty 
over  torts  generally  seems  to  depend,  or, 
at  least,  may  depend,  upon  two  tests:  viz., 
the  locality  of  the  injury  and  the  maritime 
nature  of  the  tort.  'The  proposition  is 
elementary  in  the  admiralty  law  that  the 
test  of  the  jurisdiction  of  admiralty  courts 
61  L3.A(NJS.) 


over  torts  is  the  locality  of  the  injury" 
(The  Mary  Garrett,  63  Fed.  1009).  Many 
obiter  statements  may  be  found  to  the  ef- 
fect that  this  is  the  sole  test,  and  that  it  is 
conclusive  upon  the  question  of  jurisdiction. 
Such  statements,  however,  have  generally 
been  made  in  cases  in  which  this  test  was 
the  only  one  considered, — ^the  respective 
torts  involved  In  such  cases  being  conceded- 
ly  maritime  torts,  so  that  the  application 
of  the  test  of  locality  in  fact  solved  the 
question  of  jurisdiction  in  those  cases.  And 
so,  in  Atlantic  Tsakspobt  Co.  v.  Ihbbovek 
it  was  not  necessary  to  decide  whether  the 
locality  test  was  exclusive,  since  the  court 
was  of  the  opinion  that  the  tort  in  ques- 
tion was  of  a  maritime  nature.    As  stated 
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23  Sup.  Ct.  Rep.  483),  in  which  event  the 
mariner  it  entitled  to  damages. 

Messrs.  W.  H.  Price,  Jr.,  John  E. 
Scmmes,  Jr.,  John  E.  Semmes,  Jesse 
X.  Bowen,  and  Matthew  G«iUt,  for  re- 
spondent : 

In  questions  of  contracts  as  distin- 
guished from  torts,  admiralty  jurisdiction 
depends  mainly  upon  the  subject-matter, — 
that  is,  the  nature  of  the  service  and  en- 
gagement,—and  is  limited  to  such  subjects 
as  are  purely  maritime. 

Ex  parte  Easton,  95  U.  S.  72,  24  L.  ed. 
374;  New  England  Mut.  M.  Ins.  Co.  t.  Dun- 
ham, 11  Wall.  ],  26,  20  L.  ed.  90,  97. 

By  reason  of  the  jealousy  of  the  English 
common-law  courts  against  the  admiralty, 
the  latter's  jurisdiction   is   narrower   and 


more  restricted  in  England  than  in  an; 
other  country.  In  the  United  States  the  ad- 
miralty jurisdiction  of  the  courts  Is  not 
confined  or  restricted  by  restraining  statute! 
or  the  prejudiced  interpretations  of  these 
statutes  by  the  judiciary. 

Morewood  ▼.  Enequist,  23  How.  493,  16 
L.  ed.  516;  New  England  Mut.  M.  Ins.  Co. 
V.  Dunham,  11  Wall.  1,  20  L.  ed.  90;  New 
Jersey  Steam  Xav.  Co.  v.  Merchants'  Bank, 
6  How.  344,  385,  12  L.  ed.  465,  483;  The 
Blackheath  (United  SUtes  ▼.  Evans)  195 
U.  S.  361,  49  L.  ed.  236,  25  Sup.  Ct.  Rep. 
46;  The  Ix>tUwanna  (Rodd  v.  Heartt)  21 
Wall.  558,  574,  22  L.  ed.  654,  661. 

The  sole  test  of  admiralty  jurisdiction 
has  been  the  locality  of  the  person  or  thing 


in  the  opinion  in  Atlantio  Tranrpobt  Co. 
V.  Imbbovek,  the  circuit  court  of  appeals 
in  Campbell  t.  H.  Hackfeld  &  Co.  62  C.  C. 
A.  274,  125  Fed.  696,  holds  that  locality  is 
not  the  exclusive  test.  This  general  ques- 
tion, however,  is  beyond  the  scope  of  the 
note.  At  all  events,  locality  whether  or  not 
an  exclusive  test,  is  a  necessary  test.  This 
question  of  locality,  of  course,  is  generally 
one  of  fact,  and  when  the  fact  is  shown,  the 
jurisdictional  question  dependent  thereon  is 
answered,  leaving  no  question  of  law  as  to 
whether  the  tort  is  within  the  admiralty 
jurisdiction,  under  the  locality  test,  except 
in  cases  where  the  cause  of  injury  arises  on 
navigable  waters  and  the  injury  is  sus- 
tained on  land,  or  vice  versa.  But,  as  stated 
in  Benedict,  Adm.  4th  ed.  p.  176:  "it  may, 
however,  be  doubted  whether  the  civil  juris- 
diction, in  cases  of  torts,  does  not  depend 
upon  the  relation  of  the  parties  to  a  ship 
or  vessel,  embracing  only  those  tortious 
violations  of  maritime  right  and  duty  which 
occur  in  vessels,  to  wliich  the  admiralty 
jurisdiction,  in  cases  of  contracts,  applies." 

Suit  against  vessel  or  owner. 

In  a  large  majority  of  the  admiralty  cases 
involving  injuries  to  stevedores,  the  libel 
has  been  filed  either  against  the  vessel,  on 
or  in  connection  with  which  the  injury  was 
sustained,  or  against  its  owners  (generally 
against  the>  vessel  itself) ;  and  in  prac- 
tically all  of  these  cases,  involving  negli- 
gent or  wrongful  acts  or  omissions  of  those 
representing  the  vessel  or  its  owners,  it 
seems  to  have  been  assumed  that  the  tort 
was  of  a  maritime  nature,  and  the  only 
test  as  to  the  jurisdiction  of  the  admiralty 
courts  which  has  been  applied  in  such  cases 
is  the  locality  test.  Applying  this  test,  it 
has  been  held  that  where  an  employee  of  a 
corporation  owning  a  vessel,  while  engaged 
in  the  hold  of  the  vessel  in  receiving  lum- 
ber which  was  being  loaded  from  a  wharf, 
was  struck  and  seriously  injured  by  a  piece 
pf  timber  which  the  shipowner  negligently 
slid  down  a  chute  into  the  hold  without 
warning  to  those  below,  admiralty  has  juris- 
diction of  the  employee's  cause  of  action 
51  L.R.A.(N.S.) 


against  the  corporation,  notwithstanding 
the  tort  originated  on  land,  i.  e.,  on  the 
wharf  from  which  the  lumber  was  being 
loaded.  Hermann  v.  Port  Blakely  Mill  Co. 
69  Fed.  646. 

And  in  The  Strabo,  39  C.  C.  A.  375,  98 
Fed.  998,  affirming  90  Fed.  110,  it  was  held 
that  a  court  of  admiralty  has  jurisdiction 
of  a. libel  against  a  steamship  for  personal 
injuries  to  a  longshoreman  at  work  in  load- 
ing the  ship  as  she  was  lying  at  a  dock, 
which   injuries  were  caused   by   the  negli- 
gence of  the  master  of  the  ship,  while  he 
was  upon  the  ship,  in  regard  to  the  security 
of  a  ladder  which  was  furnished  by  him  for 
the  use  of  the  longshoremen,  with  one  end 
upon  the  dock  and  the  other  end  resting 
upon  the  rail  of  the  ship,  not  fastened  in 
any  manner  thereto,  and  wholly  unsecured, 
whereby  the  libellant  was  thrown  off  and 
struck  upon  the  dock,  and  was  seriously  in- 
jured.    The  court  said:      "The   important 
Siiestion  in  the  case  is  that  of  the  jurisdic- 
on  of  a  court  of  admiralty  over  a  tort 
caused    by    the   negligence   of    the   master 
upon   navigable   water,    in    regard   to   the 
security  of  the  ladder  upon  Sie  ship,  the 
accident  commencing  upon  the  ship,  and  the 
known  injurious  consequences  having  been 
suffered  by  the  fall  upon  the  land.    .    .    . 
In  this  case  it  is  highly  probable  that  the 
libellant  sustained  some  damage  from  nerv- 
ous shock   while  precipitated  through  the 
air,  and  before  he  fell  upon  the  wharf.    A 
person    of    sensitive   nervous    organization 
would,  without  doubt,  receive  su<^  an  in- 
jury.   The  injury  commenced  when,  by  the 
slipping   of   the   ladder,   the   libellant  was 
thrown  into  the  air.     Whether  or  not  this 
throw  was  damnum  absque  injuria  cannot 
be  told,  but  it  is  true,  as  the  district  judge 
said,  Hhat  the  whole  wrongful  agency  was 
put  in  motion  and  took  effect  on  the  ship. 
and  thereby  the  libellant  was  hurled  from 
his    position   on    the   ship,    and   before  he 
reached  the  dock  was  subjected  to  eonditions 
inevitably    resulting    in    physical    injury, 
wherever  he  finally  struck.'     The  cause  of 
action  originated  and  the  injury  had  com- 
menced   on    the    ship,    the    consummation 
somewhere  being  inevitable.     It  is  not  of 
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injured  at  the  time  of  impact  with  the  in- 
l^entional  or  n^ligent  force. 

Xhe  Plymouth  (Hough  v.  Western  Transp. 

Co. )    3  Wall.  36,  18  L.  ed.  128 ;  Thomas  v. 

X.a.iie«    2    Sumn.   9,   Fed.   Cas.   No.   13,902; 

DeIx>vio  V.  Bolt,  2  GalL  398,  Fed.  Cas.  No. 

3,776;    Leathers  v.  Blessing,  105  U.  S.  626, 

26   L.  ed.  1192;  The  Genesee  Chief  v.  Fitz- 

hugh,    12  How.   443,   13  L.  ed.   1058;    The 

Blackheath    (United  States  v.  Evans)    195 

U.    S.  361,  49  L.  ed.  236,  25  Sup.  Ct.  Rep. 

46 ;    Cleveland  Terminal  &  Valley  R.  Co.  v. 

Cleveland  S.   S.  Co.  208  U.   S.  316,   52  L. 

ed.  508,  28  Sup.  Ct.  Rep.  414,  13  Ann.  Cas. 

125;    The  Troy,  208  U.  S.   321,  52  L.  ed. 

512,   28   Sup.  Ct.  Rep.  416;   The  Jefferson, 

215    U.   S.  130,  54  L.  ed.  125,  30  Sup.  Ct. 

Rep.  54,  17  Ann.  Cas.  907;  Martin  v.  West, 


222  U.  S.  191,  ,56  L.  ed.  159,  36  L.R.A. 
(N.S.)   592,  32  Sup.  Ct.  Rep.  42. 

The  tort  in  this  case  was  essentially  mari- 
time in  its  nature. 

The  Gilbert  Knapp,  37  Fed.  209;  The 
George  T.  Kemp,  2  Low.  Dec.  477,  Fed.  Cas. 
No.  6,341;  The  Seguranca,  58  Fed.  908;  The 
Mattie  May,  47  Fed.  69;  The  Senator,  21 
Fed.  191;  The  Coningsby,  202  Fed.  814. 

Mr.  Justice  Hni^hes  delivered  the  opinion 
of  the  court: 

This  is  a  libel  to  recover  for  personal  in- 
juries sustained  by  the  libellant  as  a  steve- 
dore in  the  employ  of  the  Atlantic  Trans- 
port Company  (the  petitioner),  which  was 
engaged  in  loading  the  Pretoria,  belonging 
to   the   Hamburg-American    Steam    Packet 


vital  importance  to  the  admiralty  juris- 
diction whether  the  injury  culminated  on 
tlie  stringpiece  of  the  wharf  or  in  the 
water.*' 

So,    in    Hamburg-Amerikanische    Packet- 
fahrt  Aktien  GescUschaft  v.  Gye,  207  Fed. 
247,   reversing  on  the  merits   a  decree  for 
the  libellant  in  a  suit  in  admiralty  against 
the  owners  of  a  ship  to  recover  damages  for 
the  death  of  the  libellant's  husband,  a  steve- 
dore   or    longshoreman   who   had   been   em- 
ployed in  loading  the  ship, — one  of  the  er- 
rors assigned  by  the  shipowners  upon  the 
appeal  having  been  that  the  admiralty  court 
was  without  jurisdiction  as,  notwithstand- 
ing the  fatal  injury  was  received  on  naviga- 
ble waters  of  the  United  States,  the  libel- 
lant's  decedent  died  ashore, — the  court  said : 
"We   deem  it  unnecessary,  in   view  of  the 
conclusion  reached  on  the  merits,  to  advert 
to  the  question  of  jurisdiction,  more  than 
to  say  that  it  is  well  settled  by  the  weight 
of  modern  authority  that  the  locus  injuriw 
is  the  test  of  jurisdiction." 

In  The  Aurora,  163  Fed.  633, — overruling 
exceptions  to  a  libel  in  rem  against  a  ves- 
sel   by    the    administratrix    of    a    deceased 
longshoreman  who  had  been  in  the  employ 
of  the  vessel  and  assisting  in  loading  her, 
and  was  killed   through  the  negligence   of 
the  vessel  in  not  providing  a  safe  and  suit- 
able gangway  as  a  means   of  ingress  and 
egress   to   and   from   the   vessel, — although 
the  objection   seems  to  have  been  only  to 
the  form  of  the  libel   (t.  e.,  that  it  should 
have  been  in  personam  against  the  owners, 
instead  of  in  rem  against  the  vessel),  the 
court,  upholding,  under  local  statutes  giv- 
ing a  right  of  action   for  wrongful  death 
and  a  lien  upon  vessels  for  injuries  by  them 
to  persons  or  property,  the  jurisdiction  of 
the  court  to  entertain   the   cause   in  rem, 
and  the  right  of  the  libellant  to  maintain 
the  libel  in  that  form,  said:     "It  does  not 
seem  to  me  that  the  fact  that  this  is  not  a 
case  of  collision  can  alter  the  result.     The 
deceased  was  injured   by   a  fall   upon  the 
deck  of  the  vessel.     Hence  the  injury  was 
sustained  upon  water,  not  upon  land.    The 
cause  is  therefore  within  maritime  jurisdic- 
tion." 
51  L.R.A.(N.S.) 


In  his  opinion  upon  the  hearing  of  this 
case  on  the  merits  (178  Fed.  587),  the  dis- 
trict judge  said:  "The  further  question  is 
S resented  that  this  court  is  without  juris- 
iction  of  the  cause.  This,  however,  has 
been  determined  against  the  contention  on 
exceptions  to  the  libel."  And  the  decree 
of  llie  district  court  was  affirmed  by  the  cir- 
cuit court  of  appeals  in  112  C.  C.  A.  372, 
191  Fed.  960. 

And  in  The  Anaces,  34  C.  C.  A.  558,  93 
Fed.  240,  reversing  a  decree  (87  Fed.  565) 
which  dismissed  a  libel  in  rem  against  a 
steamship  to  recover  damages  for  injuries 
received  by  the  libellant  while  working  in 
the  hold  of  the  ship  as  a  stevedore  in  the 
employ  of  a  master  stevedore  who  had  a 
contract  to  load  the  ship,  it  was  admitted 
that  the  libel  charged  a  maritime  tort  and 
that  the  admiralty  had  jurisdiction, — the 
appellee  contending  only  (as  the  district 
court  held)  that  a  libel  in  rem  could  not 
be  maintained,  but  that  the  only  remedy  in 
admiralty  for  a  personal  injury  to  one  law- 
fully on  the  ship,  which  resulted  from  the 
negligent  failure  of  the  officers  of  the  ship 
to  perform  a  duty  necessary  for  his  safety, 
was  by  libel  in  personam  against  the  owners 
of  the  ship. 

In  the  following  cases,  although  the  ques- 
tion of  jurisdiction  was  not  raised,  the 
United  States  admiralty  courts  have  enter- 
tained libels  in  rem  against  vessels,  and 
allowed  damages  to  stevedores,  longshore- 
men, or  other  similar  laborers  engaged  in 
loading  or  unloading  the  respective  vessels, 
for  injuries  sustained  thereon  by  reason  of 
negligent  or  wrongful  acts  or  omissions  of 
persona  representing  the  vessels, — the  juris- 
diction of  the  courts  apparently  being  un- 
questionable under  the  locality  test,  and 
at  least  conceded  under  the  maritime  nature 
test:  The  Helios,  12  Fed.  732;  The  Max 
Morris,  24  Fed.  860,  affirmed  in  28  Fed. 
881,  which  was  affirmed  in  137  U.  S.  1, 
34  L.  ed.  586,  11  Sup.  Ct.  Rep.  29;  The 
Carolina,  30  Fed.  199;  Crawford  v.  The 
Wells  Citv,  38  Fed.  47;  Keliher  v.  The 
Nebo,  40  Fed.  31;  ITie  Frank  &  Willie,  45 
Fed.  494;  The  William  Branfoot,  48  Fed. 
914,  affirmed  in  3  C.  C.  A.  155,  9  U.  S.  App. 
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Ll3ellaiii>.  The  district  court  (referring  to* 
l:Le  petitioner,  the  Atlantic  Transport  Com- 
pany, as  the  stevedore)  said:  "There  would 
i&ve  been  no  accident  had  the  entire  hatch 
>eeii  unco'vered.  To  uncover  a  hatch  takes 
;iiiie  and  labor.  If  bad  weather  comes,  it 
cniist  be  covered.  Unnecessary  uncovering  is 
bo  be  avoided.  It  is  easy  to  make  a  partial- 
ly covered  hatch  absolutely  safe.  The  cross 
beams  of  the  hatch  have  holes  in  their  ends. 
Xhere  are  corresponding  holes  in  the  hatch 
combings.  Pins  can  be  put  through  these 
lioles.      It  takes  about  five  minutes  to  put 


them  in.  When  in  place,  an  accident  such 
as  gave  rise  to  this  case  cannot  happen. 
The  ship's  carpenter  of  the  Pretoria  keeps 
the  pins  when  not  in  use.  Accidents  often 
happen  because  an  opened  hatch  has  been 
left  unguarded,  or  because  the  hatch  cover- 
ings fall  into  the  hold.  When  they  do  there 
is  usually  a  dispute  as  to  whether  the  ship 
or  the  stevedore  is  to  blame.  In  the  case  at 
bar  the  ship  and  the  stevedore  were  repre- 
sented by  the  same  proctors  and  by  the 
same  advocates.  The  stevedore  acquits  the 
ship.    .    .    •    The  stevedore   proved   that, 


ity    alone   determines  the  admiralty  juris- 
diction.     Only    those    torts    are    maritime 
-wliich  happen  on  navigable  waters.     If  the 
injury  complained  of  happened  on  land,  it 
is    not    cognizable   in   the   admiralty,    even 
though  it  may  have  originated  on  the  water. 
Now,  the  injury  in  the  case  at  bar 
happened     on     the     land.     Wharves     and 
bridges    are    but    improvements    or    exten- 
sions of  the  shore.    They  are  fixed  and  im- 
movable, and  are  a  mere  continuation  and 
part  of  the  real  estate  to  which  they  are 
attached.     And  this   is  the   case,   whether 
they   project  over  the  water  or  not.     In- 
juries done  to  or  on  them,  therefore,  are 
not  cognizable  in  the  admiralty." 

And  admiralty  has  no  jurisdiction  of  per- 
sonal injuries  to  a  seaman  employed  on  a 
vessel  and  engaged  at  the  time  in  assisting 
to  unload  her,  where  the  injuries  were  sus- 
tained by  him  while  on  a  wharf,  although 
they  were  due  to  the  negligence  of  the  mate 
and  owner  of  the  vessel  in  unloading,  and 
the  cause  of  the  injuries  arose  on  or  pro- 
ceeded from  the  vessel.  The  Mary  Garrett, 
63  Fed.  1009. 

And  admiralty  has  no  jurisdiction  of  an 
injury  to  one  ordered  by  the  mate  of  a  ship 
to  assist  in  carrying  a  barrel  of  oil  on  shore, 
where  the  injury  was  sustained  on  the  land, 
although  the  cause  thereof  originated  on 
the  ship.  Price  v.  The  Belle  of  the  Coast, 
66  Fed.  62. 

Suit  against  stevedore's  employer. 

In  the  few  suits  for  injuries  to  stevedores 
which    had    been    brought     in     admiralty 
against   the   stevedores'   employers,    it   has 
been  contended  by  the  latter  that  the  local- 
ity test  of   admiralty  jurisdiction  in  tort 
cases  is  not  exclusive,  but  that  the  mari- 
time nature  test  must  also  be  applied;  and 
that,  as  their  negligent  or  wrongful  acts  or 
omissions  resulting  in  the  injuries  in  ques- 
tion did  not  constitute  maritime  torts,  the 
courts   of   admiralty    had   no   jurisdiction. 
Atlantic    Transport    Co.    v.    Imbrovi:k, 
however, — in  which  the  United  States  Su- 
preme Court  afiirmed  the  decree  of  the  cir- 
cuit court  of  appeals    (113   C.  C.  A.  398, 
193  Fed.  1019),  which,  in  turn,  affirmed,  on 
the  opinion   below,   the  decree   of  the  dis- 
trict court  (190  Fed.  229), — seems  to  settle 
in  the  affirmative  the  question  as  to  the 
maritime   nature    of    an    employing   steve- 
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dore's  negligent  or  wrongful  act  or  omis- 
sion resulting  in  a  personal  injury  to  one 
of  his  employees  while  engaged  on  a  vessel 
in  loading  or  unloading  cargo;  and  this 
decision  renders  inmiaterial  the  question 
whether  the  locality  test  is  exclusive,  as, 
assuming  that  the  requirement  as  to  local- 
ity is  not  necessarily  exclusive,  the  court 
still  has  jurisdiction. 

This  case  was  followed  by,  and  its  deci- 
sion governed,  the  case  of  Atlantic  Trans- 
port Co.  V.  Maryland,  234  U.  S.  63.  58  L. 
ed.  — ,  34  Sup.  Ct.  Rep.  736,  affirming  113 
C.  C.  A.  408,  193  Fed.  1019,  which  affirmed 
190  Fed.  240. 

Prior  to  these  decisions,  it  had  been  held 
in  the  circuit  court  of  appeals  of  the  ninth 
circuit,  that  the  locality  of  a  tort  is  not 
the  exclusive  test,  and  that  admiralty  had 
no  jurisdiction  over  a  stevedore's  cause  of 
action  against  the  stevedore  who  employed 
him,  for  injuries  sustained  by  reason  of 
the  negligence  of  the  head  stevedore,  or  of 
one  of  his  other  employees,  as  this  was  not 
a  maritime  tort.  Campbell  v.  H.  Hackfeld 
&  Co.  62  C.  C.  A.  274,  125  Fed.  696. 

Following  this  case,  the  district  court  of 
the  western  district  of  Washington  held 
that,  as  a  court  of  admiralty,  it  was  with- 
out jurisdiction  of  a  cause  of  action  against 
a  stevedoring  company,  arising  out  of  an 
injury  to  one  of  its  employees,  caused  by  its 
negligence  in  leaving  open,  unlighted,  and 
unguarded  a  hatchway  through  which  the 
employee  fell, — as  the  alleged  tort  was  not 
of  a  maritime  character.  The  St.  David, 
209  Fed.  985.  In  its  opinion,  the  court 
noted  that  the  decision  of  the  court  of  ap- 
peals of  the  ninth  circuit,  in  the  Camp- 
bell Case,  had  been  criticized  by  the  dis- 
trict court  of  Maryland  in  the  Imbbovek 
Case,  below  (190  Fed.  229),  which  decision 
had  then  been  affirmed  on  the  opinion  be- 
low, by  the  circuit  court  of  appeals  of  the 
fourth  circuit  (113  C.  C.  A.  398,  193  Fed. 
1019).  And  the  subsequent  affirmance  of 
the  decision  below,  in  the  Imbrovek  Case, 
by  the  United  States  Supreme  Court,  seems 
entirely  to  overthrow  the  Campbell  and  the 
St.  David  Cases,  and  to  destroy  their  value 
as  precedents  upon  the  question  as  to  the 
maritime  nature  of  an  employing  steve- 
dore's tort  which  results  in  personal  in- 
juries to  one  of  his  employees  while  at  work 
on  a  vessel,  loading  or  unloading  it 

A.  C.  W. 
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-..    ed.    508,  511,  28  Sup.  Ct.  Rep.  414,  13 
i.1111.   Cas.   1215;  Martin  v.  West,  222  U.  S. 
191,     66    L.  ed.   159,   36   L.R.A,(N.S.)    692, 
12     Sup.     Ct.  Rep.   42;    The  Neil   Cochran, 
Brown,  Adm.  162,  Fed.  Cas.  No.  10,087 ;  The 
ZyttarwA,    Brown,  Adm.  356,   Fed.   Cas.  No. 
10,616;     Holmes  v.  Oregon  &   C.  R.  Co.   6 
BfiLwy.  262,  6  Fed.  75,  77;  The  Arkansas,  6 
McCrary,  364,  17  Fed.  383,  384;  The  F.  & 
I*.  M.  33  Fed.  511,  513;  The  H.  S.  Pickands, 
42   Fed.  239,  240;  Hermann  y.  Port  Blakely 
Mill   Co.   69  Fed.  646,  647;  The  Strabo,  90 
Fed.  110;  2-Story,  Const.  §  1666.    It  is  also 
apparent  that  Congress,  in  providing  for  the 
punishment  of  crimes  committed  upon  navi- 
gable  waters,  has  regarded  the  locality  of 
the  offense  as  the  basis  for  the  exercise  of 
its  authority.    Act  of  April  30,  1790,  cbap. 
9,  §  8,  1  Stat,  at  L.  112,  113;  act  of  March 
3,   1825,  chap.  65,  4  Stat,  at  L.  115;  Rev. 
Stat.  §§  5339,  5345,  5346,  U.  S.  Comp.  Stat. 
1901,  pp.  3627,  3630,  3631;  Criminal  Code, 
§  272,  35  Stat,  at  L.  1088,  1142,  chap.  321, 
U.    S.    Comp.   Stat.   Supp.    1911   pp.    1588, 
1671;    United  States  v.  Bevans,   3  Wheat. 
336,  387,  4  L.  ed.  404,  416;  United  States  v. 
Wiltberger,  5  Wheat.  76,  5  L.  ed.  37 ;  United 
States  v.  Rodgers,  150  U.  S.  249,  260,  261, 
285,  37  L.  ed.   1071,   1075,   1076,   1084,   14 
Sup.  Ct.  Rep.  109 ;  Wynne  v.  United  States, 
217  U.  S.  234,  240,  54  L.  ed.  748,  749,  30 
Sup.  Ct.  Rep.  447. 

But,  the  petitioners  urge  that  the  general 
statements  which  we  have  cited,  with  re- 
spect to  the  exclusivenesB  of  the  test  of 
locality  in  cases  of  tort,  are  not  controlling ; 
and  that  in  every  adjudicated  case  in  this 
country  in  which  the  jurisdiction  of  ad- 
miralty with  respect  to  torts  has  been  sus- 
tained, the  tort,  apart  from  the  mere  place 
of  its  occurrence,  has  been  of  a  maritime 
character.  It  is  asked  whether  admiralty 
would  entertain  a  suit  for  libel  or  slander 
circulated  on  board  a  ship  by  one  passenger 
against  another.  See  Benedict,  Admiralty, 
4th  ed.  §  231.  The  appropriate  basis,  it  is 
said,  of  all  admiralty  jurisdiction,  whether 
in  contract  or  in  tort,  is  the  maritime 
nature  of  the  transaction  or  event;  it  is 
suggested  that  the  wider  authority  exer- 
cised in  very  early  times  in  England  may 
be  due  to  its  antedating  the  recognition  by 
the  common-law  courts  of  transitory  causes 
of  action,  and  thus  arose  by  virtue  of  neces- 
sity. 

We  do  not  find  it  necesary  to  enter  upon 
this    broad    inquiry.      As    this    court    has 
observed,   the    precise   scope    of    admiralty 
jurisdiction    is  not  a  matter   of   "obvious 
principle  or  of  very  accurate  history."    The 
Blackheath   (United  States  v.  Evans)    195 
17.  S.  361,  365,  367,  49  L.  ed.  236-238,  25 
Sup.  Ct.  Rep.  46,    And  we  are  not  now  con- 
cerned with  the  extreme  cases  which   are 
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hypothetically  presented.  Even  if  it  be  as- 
sumed that  the  requirement  as  to  locality  in 
tort  cases,  while  indispensable,  is  not  neces- 
sarily exclusive,  still  in  the  present  case  the 
wrong  which  was  the  subject  of  the  suit 
was,  we  think,  of  a  maritime  nature,  and 
hence  the  district  court,  from  any  point  of 
view,  had  jurisdiction.  The  petitioner  con- 
tends that  a  maritime  tort  is  one  arising 
out  of  an  injury  to  a  ship,  caused  by  the 
negligence  of  a  ship  or  a  person,  or  out  of 
an  injury  to  a  person  by  the  negligence  of  a 
ship;  that  there  must  either  be  an  injury 
to  a  ship  or  an  injury  by  the  negligence 
of  the  ship,  including  therein  the  negligence 
of  her  owners  or  mariners;  and  that,  as 
there  was  no  negligence  of  the  ship  in  the 
present  case,  the  tort  was  not  maritime. 
This  view  we  deem  to  be  altogether  too  nar- 
row. 

The  libel  Ian  t  was  injured  on  a  ship,  ly- 
ing in  navigable  waters,  and  while  he  was 
engaged  in  the  performance  of  a  maritime 
service.  We  entertain  no  doubt  that  the 
service  in  loading  and  stowing  a  ship's  car- 
go is  of  this  character.  Upon  its  proper 
performance  depend  in  large  measure  the 
safe  carrying  of  the  cargo  and  the  safety 
of  the  ship  itself;  and  it  is  a  service  abso- 
lutely necessary  to  enable  the  ship  to  dis- 
charge its  maritime  duty.  Formerly  the 
work  was  done  by  the  ship's  crew;  but, 
owing  to  the  exigencies  of  increasing  com- 
merce and  the  demand  for  rapidity  and 
special  skill,  it  has  become  a  specialized 
service  devolving  upon  a  class  "as  clearly 
identified  with  maritime  affairs  as  are  the 
mariners."  See  The  George  T.  Kemp,  2 
Low,  Dec.  482,  Fed.  Cas.  No.  5,341;  The 
Circassian,  1  Ben.  209,  Fed.  Cas.  No.  2,722; 
Roberts  v.  The  Windermere,  2  Fed.  722;  The 
Canada,  7  Sawy.  173,  7  Fed.  119;  The  Hat- 
tie  M.  Bain,  20  Fed.  389;  The  Gilbert 
Knapp,  37  Fed,  209;  The  Main,  2  C.  C.  A. 
569,  2  U.  S.  App.  349,  51  Fed.  954;  Nor- 
wegian S.  S.  Co.  V.  Washington,  6  C.  C.  A. 
313,  13  U.  8.  App.  459,  57  Fed.  224;  The 
Seguranca,  58  Fed.  908;  The  Allerton,  93 
Fed.  219;  Hughes,  Admiralty,  113;  Bene- 
dict, Admiralty,  4th  ed.  §  207.  The  libellant 
was  injured  because  the  care  required  by 
the  law  was  not  taken  to  protect  him  while 
he  was  doing  this  work.  We  take  it  to  be 
clear  that  the  district  court,  sitting  in 
admiralty,  was  entitled  to  declare  the  ap- 
plicable law  in  such  a  case,  as  it  was  with- 
in the  power  of  Congress  to  modify  that 
law.  Waring  v.  Clarke,  5  How.  459,  12  L. 
ed.  235;  The  Lottawana  (Rodd  v.  Heartt) 
21  Wall.  558,  576,  22  L.  ed.  654,  662.  The 
fact  that  the  ship  was  not  found  to  be  lia- 
ble for  the  neglect  is  not  controlling.  If 
more  is  required  than  the  locality  of  the 
wrong  in  order  to  give  the  court  jurisdic- 
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mobiles  from  a4>pellee8  before  this  time. 
Appellees  sent  an  automobile  and  driver  to 
the  place  designated  by  Forles.  Forbes  and 
Mr.  and  Mrs.  E.  L.  Smith,  as  his  guests, 
entered  the  automobile  and  gave  directions 
to  the  driver  as  to  the  places  where  they 
wished  to  go.  The  driver  had  control  of 
the  machine,  and  the  management  of  it,  and 
drove  it  to  the  places  directed  by  Forbes. 
While  going  along  High  street,  in  the  city 
of  Little  Rock,  the  automobile  ran  into  an 
express  wagon,  and  Forbes  was  killed  and 
Mrs.  Smith  severely  injured.  The  testimony 
on  the  part  of  appellants  tends  to  show  that 
the  collision  occurred  by  reason  of  the  neg- 
ligence of  the  driver  of  the  automobile, 
while  the  testimony  of  appellees  tends  to 
show  that  it  was  caused  by  ihe  negligence 
of  the  driver  of  the  express  wagon.  Appel- 
lees testified  that  the  chauffeur  in  charge  of 
their  car  was  an  experienced  driver,  and 
had  been  in  their  employment  as  long  as 
they  had  been  in  the  business  of  hiring  out 
automobiles;  that  he  had  never  had  an  ac- 
cident before,  and  was  both  careful  and  skil- 
ful;  that  the  car  in  question  cost  $3,600, 


and  was  in  perfect  condition.  The  circuit 
court  directed  a  verdict  in  favor  of  appel- 
lees on  the  ground  that  the  only  duty  ap- 
pellees owed  to  the  occupants  of  the  car  was 
that  of  exercising  ordinary  care  in  furnish- 
ing a  safe  automobile  and  a  careful  and  re- 
liable chauffeur.  To  reverse  the  judgment 
rendered,  appellants  have  prosecuted  this 
appeal. 

Mr.  Hutchinson,  in  his  work  on  Carriers 
(8d  ed.  vol.  1,  §  35),  says  that  private  car- 
riers for  hire  are  such  as  make  no  public 
profession  that  they  will  carry  for  all  who 
apply,  but  who  occasionally,  or  upon  the 
particular  occasion,  undertake  for  compen- 
sation to  carry  the  goods  of  others  upon 
such  terms  as  may  be  agreed  upon.  At  § 
37,  the  same  author  says  that,  the  bailment 
to  the  private  carrier  for  hire  being  for 
the  mutual  benefit  of  the  parties,  the  law 
exacts  of  him  a  higher  degree  of  diligence 
than  of  the  carrier  without  hire;  that  the 
measure  of  his  duty  is  what  is  known  as 
ordinary  care  or  diligence,  and  for  the 
lack  of  this  he  will  be  held  liable.  Again, 
at    §    96    of    the   same   volume,    he    says: 


As  to  liability  of  automobile  owner  for 
negligence  of  chauffeur  furnished  bv  third 
person,  see  notes  to  Neff  v.  Brandeis,  39 
L.R.A.(N.S.)  933,  and  Dalrymple  v.  Covey 
Motor  Car  Co.  48  L.R.A.(K.S.)  424. 

In  Rodenburg  v.  Clinton  Auto  k  Qarage 
Co.  84  N.  J.  L.  546,  87  Atl.  71,  holding  that 
the  submission  to  the  jury  of  the  question 
whether  the  chauffeur  was  the  servant  of 
the  defendant,  |in  automobile  livery  com- 
pany, or  of  one  of  its  regular  customers, 
who  had  indicated  the  destination  of  the 
car,  and  as  whose  guest  the  plaintiff  was 
riding  at  the  time  of  the  accident,  was  not 
prejudicial  to  the  defendant,  the  evidence 
not  being  sufBcient  to  remove  the  question 
from  their  consideration,  the  court  remarked 
that  normally  the  driver  of  a  hired  convey- 
ance, when  furnished  and  paid  by  the  owner 
thereof,  is  the  latter's  servant,  and  not  the 
servant  of  the  hirer,  and  that  the  owner 
is  liable  for  the  driver's  negligence,  unless 
it  appears  that  the  hirer  has  exercised  such 
control  over  the  operation  of  the  car  as  to 
make  the  negligence  of  the  driver  his  own. 

In  NeumUler  v.  Acme  Motor  Car  Co.  49 
Pa.  Super.  Ct.  183,  where  the  defendant  cor- 
poration rented  an  automobile  to  the  plain- 
tiff and  selected  one  of  its  drivers  to  operate 
the  car,  and  there  was  no  attempt  on  the 
part  of  the  plaintiff  to  affect  or  control  the 
management  of  the  machine,  it  was  held 
that  the  defendant  was  liable  for  an  in- 
jury to  the  plaintiff  which  resulted  from 
the  chauffeur's  negligence. 

And  in  Wallace  v.  Keystone  Automobile 
Co.  239  Pa.  110,  86  Atl.  609,  the  rule  of 
respondeat  superiw  was  held  to  apply  where 
an  automobile  was  rented  to  the  plaintiff's 
husband  by  the  defendant  company,  and  a 
chauffeur  furnished  by  the  company  to 
operate  the  machine  had  charge  of  it  when 
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the  plaintiff  was  injured  and  her  husband 
killed  through  such  chauffeur's  negligence 
in  leaving  the  mechanism  of  the  machine  so 
that  it  started  while  he  was  away  from  it, 
and  ran  against  a  tree. 

In  Swancutt  v.  W.  M.  Trout  Auto  Livery 
Co.  176  IlL  App.  606,  the  question  whether 
a  chauffeur  of  a  taxicab  was  acting  within 
the  scope  of  his  employment  was  held  to 
be  for  the  jury,  it  appearing  that,  after  per- 
forming the  service  for  which  the  taxicab 
had  been  despatched,  he  proceeded  to  a  place 
some  distance  away  in  6rder  to  "pick  up" 
a  load,  and  by  his  negligence  injured  a  pas- 
senger who  had  been  so  "picked  up,"  there 
being  evidence  that  he  had  been  instructed 
not  to  pick  up  passengers,  and  to  do  only 
livery  work,  but  that  defendant's  chauffeurs 
did  pick  up  passengers,  and,  while  it  was 
unusual  for  them  to  turn  in  the  money  so 
earned,  it  was  sometimes  turned  in  and  ac- 
cepted by  the  company,  and  that,  had  the 
chauffeur  turned  in  the  fee  for  carrying  the 
plaintiff,  it  would  have  been  accepted  with 
a  caution. 

In  Hannon  v.  Van  Dycke  Co.  154  Wis. 
454,  143  N.  W.  150,  where  defendant,  a  cor- 
poration engaged  in  the  real  estate  busi- 
ness, throu^  its  secretary,  hired  an  auto- 
mobile to  take  the  plaintiff  and  a  friend  to 
see  a  farm,  there  being  an  agreement  to 
divide  the  commission  with  the  plaintiff  in 
case  the  sale  was  made,  it  was  held  that 
the  chauffeur  was  not  the  agent  or  servant 
of  the  defendant,  and  the  latter  was  not 
responsible  for  his  negligence,  it  appearing 
that  the  secretary  sat  on  the  front  seat  with 
the  driver,  and  the  plaintiff  on  the  back 
seat;  and  that  the  machine  was  driven  fast 
both  going  and  returning,  but  no  protests 
were  made  except  that  the  secretary  told 
the  driver  once  to  be  careful.       J.  T.  W. 
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tor  vehicle  hired  to  a  third  person,  who  ex- 
ercises no  control  over  the  driver  of  the  au- 
tomobile other  than  telling  him  where  to  go, 
is  liable  in  damages  to  pedestrians  or  the 
occupants  of  other  vehicles  who  are  injured 
by  the  negligence  of  the  chauffeur,  we  can 
see  no  difference  in  principle  in  such  a  case 
and  in  one  where  the  occupants  of  the  car- 
riage are  injured  by  the  negligence  of  tiie 
chauffeur;  for  the  liability  of  the  owner  in 
each  case  turns  upon  the  question  of  wheth- 
er the  chauffeur  is  his  servant  or  not.  If 
the  chauffeur  is  the  servant  of  tht  owner,  as 
to  strangers,  it  cannot  upon  principle  be 
said  that  he  is  the  servant  of  the  person 
hiring  the  vehicle,  when  the  latter  is  in- 
jured and  sues  the  owner  for  damages. 

Counsel  for  appellants  have  cited  numer- 
ous cases  in  their  brief;  but  many  of  them 
have  only  an  indirect  application  to  the 
facts  of  the  present  case,  and  we  shall  only 
cite  those  which  we  deem  squarely  in  point. 
In  the  case  of  Johnson  v.  Coey,  237  111.. 
88,  21  L.R.A.(N.S.)  81,  86  N.  E.  678,  the 
court  held:  "The  owner  of  a  passenger- 
carrying  automobile  cannot  escape  liability 
for  injury  to  a  passenger  caused  by  colli- 
sion between  the  automobile  and  a  street 
car,  if  the  chauffeur  negligently  ran  near  the 
car  at  high  speed  without  having  the  ma- 
chine under  control,  and,  without  such  neg- 
ligence, the  accident  would  not  have  hap- 
pened, although  the  immediate  cause  of  the 
accident  was  the  breaking  of  a  brake  rod 
through  a  latent  defect,  for  which  the  owner 
was  not  responsible." 

In  the  case  of  Gerretson  v.  Rambler  Ga- 
rage Co.  149  Wis.  528,  40  L,R.A.(N.S.)  457, 
136  N.  W.  186,  the  supreme  court  of  Wis- 
consin held:  "A  chauffeur  sent  by  the  own- 
er of  a  garage  to  operate  an  automobile 
leased  for  a  pleasure  ride,  and  who  obeys 
the  directions  of  the  lessee  merely  as  to 
routes,  is  the  servant  of  the  owner  of  the 
garage,  and  the  latter  will  be  liable  for 
injury  inflicted  upon  occupants  of  the  car 
through  his  negligence." 

In  the  case  of  Meyers  v.  Tri -State  Auto- 
mobile Co.  121  Minn.  68,  44  L.R.A.(N.S.) 
113,  140  N.  W.  184,  the  supreme  court  of 
Minnesota  held:  ''Where  a  dealer  in  auto- 
mobiles and  owner  of  a  garage  lets  a  car 
for  hire  and  furnishes  a  driver,  and  the 
hirer  exercises  no  control  or  supervision 
over  the  driver  except  to  direct  him  where 
to  go  and  what  route  to  take,  and  to  cau- 
tion him  against  improper  driving,  the  own- 
er is  responsible  for  the  negligence  of  the 
driver,  and  the  hirer  may  recover  from  the 
owner  in  damages  for  an  injury  caused  by 
the  driver's  negligence."  The  court  said: 
"Both  on  principle  and  authority,  we  de- 
cline to  follow  the  rule  that  the  defendant 
is  liable  only  for  the  exercise  of  care  in  the  I 
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selection  of  the  driver.  We  apply  the  or- 
dinary rule  of  respondeat  superior  to  this 
case,  and  hold  that,  where  a  dealer  in  au- 
tomobiles and  owner  of  a  garage  lets  a 
car  for  hire  and  furnishes  a  driver,  and 
the  hirer  exercises  no  control  or  supervision 
over  the  driver  except  to  direct  him  where 
to  go  and  what  route  to  take,  and  to  cau- 
tion .him  against  improper  driving,  the 
owner  is  responsible  for  the  negligence  of 
the  driver,  and  the  hirer  may  recover  from 
the  owner  in  damages  for  an  injury  cau&cd 
by  the  driver's  negligence." 

In  Routledge  v.  Rambler  Automobile  Co. 
— -  Tex.  Civ.  App.  — ,  96  S.  W.  749,  plaintiff 
was  riding  as  guest  of  others  who  had 
hired  an  automobile  and  chauffeur.  It  was 
held  he  was  entitled  to  recover  for  an  in- 
jury caused  by  the  negligence  of  the  chauf- 
feur. 

As  we  have  already  seen,  a  private  car- 
rier is  not  bound  to  exercise  the  highest 
degree  of  care  for  the  safety  of  his  passen- 
gers, as  in  the  case  of  a  common  carrier; 
but  he  is  bound  to  exercise  ordinary  care 
and  diligence  to  carry  his  passengers  safe- 
ly. If  a  private  carrier  should  drive  his 
own  vehicle  and  should  cause  injury  to  his 
passengers  by  his  negligent  driving,  he  could 
not  escape  liability  by  proving  that  he  was 
ordinarily  a  safe  and  careful  driver.  The 
reason  is  that  in  such  case  he  is  a  wrong- 
doer, and,  his  primary  negligence  being  the 
proximate  cause  of  the  injury,  he  is  liable 
for  the  damages  sustained.  So,  too,  if  he 
delegates  to  another  the  duty  to  drive  his 
vehicle,  and  his  passengers  are  injured  by 
reason  of  the  negligence  of  his  driver,  the 
rule  of  respondeat  superior  applies,  and  the 
owner  is  liable.  In  the  case  at  bar,  under 
the  facts  shown  by  appellants,  the  occupants 
of  the  car  exercised  no  authority  whatever 
over  the  driver,  except  to  direct  him  where 
to  go.  Tlie  operation  and  management  of 
the  car  were  exclusively  in  charge  of  the 
driver.  The  testimony  of  appellants  also 
shows  that  the  occupants  of  the  car  were 
injured  by  the  negligence  of  the  driver.  It 
would  not  be  doubted  for  an  instant  that 
in  such  a  case  the  driver  himself  would  be 
liable.  This  is  so  because,  under  the  cir- 
cumstances, he  would  be  a  wrongdoer,  and, 
his  primary  negligence  being  the  proximate 
cause  of  the  injury  to  the  passengers,  he 
would  be  liable  therefor.  If,  as  we  have  al- 
ready seen,  he  was  at  the  time  the  servant 
of  the  owner  of  the  car,  such  owner  would 
also  be  liable  in  damages  under  the  doctrine 
of  respondeat  superior.  This  rule  is  es- 
pecially applicable  in  the  case  of  one  letting 
out  automobiles  for  hire.  Motor  vehicles 
are  complicated  machines,  and  are  capable 
of  being  run  at  a  very  high  rate  of  speed. 
It  is  necessary  for  the  safety  of  their  occu- 
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panU,  as  well  as  for  the  protection  of 
pedestriana  and  other  persons  in  vehicles 
using  the  streets,  that  the  drivers  of  such 
machines  should  be  competent  persons,  and 
that  such  drivers  be  required  to  exercise  or- 
dinary care  and  diligence  in  running  their 
machines.  Under  the  authority  cited  above, 
and  upon  principle,  we  do  not  think  that 
the  owner  of  an  automobile,  under  the  facts 
shown  by  appellants,  can  absolve  himself 
from  liability  by  proving  that  he  had  em- 
ployed a  careful  and  competent  driver.  He 
also  owes  the  occupants  of  the  automobile 
the  duty  to  exercise  ordinary  care  to  carry 
them  safely  to  their  destination. 

It  follows  that  the  court  erred  in  direct- 
ing a  verdict  for  appellees,  and  for  that 
error  the  judgment  wiU  be  reversed  and  the 
cause  remanded  for  a  new  triaL 
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MABEL  R.  JONES,  PUT.  in  Err., 

V. 

SAVANNAH  HOTEL  COMPANY. 

(141  Oa.  630,  81  S.  E.  874.) 

Innkeeper  ^  theft    of    personal    orna- 
menta  ~  liability. 

1.  Where  an  innkeeper  had  an  iron  safe 
for  the  deposit  of  valuable  articles,  and 
posted  in  the  rooms  of  the  guests  the  notice 
required  by  Civil  Code,  §  3510,  and  a  guest 
upon  retiring  for  the  night  took  from  her 
person  five  diamond  rings,  one  watch  brace- 
let, and  one  topaz  chain  and  watch,  which 
she  had  been  wearing  for  personal,  adorn- 
ment, and  which  were  suitable  to  her  sta- 
tion in  life,  and  placed  them  upon  a  bureau 
in  her  room,  and  during  the  night  they  were 
stolen  therefrom  by  some  unknown  person, 
the  innkeeper  was  not  liable  for  the  value 
of  the  articles. 

Headnotes  by  Fish,  Ch.  J. 


Same  —  negligence  —  effect. 

2.  Nor  would  the  innkeeper  in  such  a 
case  be  liable  if  it  appeared  that  such  arti- 
cles were  stolen  in  consequence  of  his  negli- 
gence, either  in  failing  to  provide  a  aoit^le 
lock  on  the  door  of  the  room  of  the  guest, 
or  in  placing  a  fire  escape  in  such  a  manner 
as  to  afford  easy  access  to  the  room  from 
the  street  below. 

(AprU  14,  1914.) 

QUESTIONS  CERTIFIED  by  the  Court 
of  Appeals  arising  upon  a  writ  of  error 
to  review  a  judgment  of  the  City  Court  of 
Savannah  in  defendant's  favor  in  an  action 
to  recover  the  value  of  goods  stolen  from 
plaintiff  while  a  guest  in  defendant's  hotel. 
Answers  favoring  affirmance  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Byrne,  Hartridge,  St  Wright, 
for  plaintiff  in  error: 

The  liability  of  an  innkeeper  in  this 
state  is  that  of  an  insurer. 

Coskery  v.  Nagle,  83  Ga.  702,  6  L.ILA. 
483,  20  Am.  St.  Rep.  333,  10  S.  £.  491: 
Murchison  v.  Sergent,  69  Ga.  210,  47  Am. 
Rep.  754;  Austin  v.  Berlin  Supply  Co.  12 
Ga.  App.  798,  78  S.  E.  723;  22  Cyc  1081. 

All  words  of  a  statute  are  to  be  given 
due  weight  and  meaning. 

Falligant  v.  Barrow,  133  Ga.  87,  65  6.  £. 
149;  Gillis  v.  Gillis,  96  Ga.  8,  30  LOLA. 
143,  51  Am.  St.  Rep.  121,  23  S.  E.  107. 

Property  of  a  different  description,  in- 
cluding all  that  which  is  useful  or  neces- 
sary to  the  comfort  or  convenience  of  the 
guest,  that  which  is  usually  carried  and 
worn  as  a  part  of  the  ordinary  apparel  and 
outfit,  or  is  ordinarily  used,  and  is  con- 
venient for  use,  by  travelers  as  weU  in  as 
out  of  their  rooms,  is  left,  as  before  the 
statute,  at  the  risk  of  the  innkeeper. 

Ramaley  v.  Leland,  43  N.  Y.  539,  3  Am. 
Rep.  728. 


Note. '^  Effect  of  statute  Utniting  inti' 
1ceeper*s  liability  for  goods  not  deliV' 
ered  into  his  custody. 

The  earlier  cases  upon  this  question  are 
treated  in  the  note  to  Rockhill  v.  Congress 
Hotel  Co.  22  L.R.A.(N.S.)  576,  the  present 
annotation  being  merely  supplementary 
thereto. 

The  present,  like  the  earlier,  note  does 
not  go  into  the  question  of  what  constitutes 
a  sufficient  compliance  with  the  statute  by 
the  innkeeper. 

Of  course,  in  order  to  claim  the  exemp- 
tion afforded  by  the  statute,  the  innkeeper 
must  provide  the  safe  and  give  the  notice 
required;  and  if  he  fails,  his  liability,  in 
the  absence  of  further  controlling  statutory 
provision,  is  determined  according  to  com- 
mon-law principles.  Watt  ▼.  Kilbury,  53 
Wash.  446,  102  Pac,  403. 
51  L.R.A.(N.S.) 


And  when  both  the  innkeeper  and  the 
guest  comply  with  the  terms  of  the  statute, 
the  former  is  liable  unless  his  liability  i^ 
otherwise  limited  by  the  statute.  See  Blakr 
V.  DeJonghe  Hotel  &  Restaurant  Co.  260 
III.  348,  103  N.  £.  225,  reversing  on  other 
grounds  174  111.  App.  129,  which  held  that, 
in  order  to  render  an  innkeeper  liable  for 
the  loss  of  a  small  leather  jewel  case  and 
contents  deposited  with  him  by  a  guest  for 
safe-keeping,  it  was  not  necessary  for  the 
guest  to  acquaint  the  innkeeper  with  the 
value  of  the  jewels  deposited;  and  Hyman 
V.  South  Coast  Hotel  Co.  146  App.  Div.  341. 
130  N.  Y.  Supp.  766,  holding  that  an  inn- 
keeper with  whom  jewelry  had  been  de- 
posited, if  lost  or  destroyed  while  in  the 
hotel  safe,  would  be  liable  not  exceeding 
the  maximum  amount  set  by  the  statute  for 
loss  in  such  cases. 

But  few  recent  case^  hfive  passed  upon 


JONES  V.  SAVANNAH  HOTEL  (X>. 


1169 


The  innkeeper  may  by  notice  require  the 
guest  to  conform  to  reasonable  rules,  but 
tlie  notice  is  effective  only  as  to  property 
\phich  can  conveniently  be  left  in  the  safe, 
not  as  to  property  which  the  guest  needs 
to  keep  by  him;  i^  applied  to  such  property 
it  ^^ould  be  unreasonable.  Clothing  and 
articles  of  daily  use  are  therefore  not  cov- 
ered by  the  notice. 

22  Cyc.  1083;  Johnson  v.  Richardson,  17 
III.  302,  63  Am.  Dec.  369;  Fay  v.  Pacific 
Improv.  Co.  93  Cal.  263,  16  L.R.A.  188,  27 
Am.  St.  Rep.  198,  26  Pac.  1099,  28  Pac. 
043;  Murchison  v.  Sergent,  69  Ga.  206,  47 
Am.  Rep.  754;  Dibble  v.  Brown,  12  Ga.  226, 
56  Am.  Dec.  460;  Pullman  Co.  v.  Green, 
128  Ga.  145,  119  Am.  St.  Rep.  368,  57  S.  £. 
233,    10  Ann.  Cas.  893. 

It  is  not  necessary  for  the  plaintiff  to 
charge  or  to. prove  negligence  on  the  part 
of  the  innkeeper. 

Watson  V.  Loughran,  112  Ga.  837,  38  S. 
E.  82,  9  Am.  Neg.  Rep.  462;  Bowell  v.  De- 
Wald,  2  Ind.  App.  303,  50  Am.  St  Rep. 
240,  28  N.  E.  430;  Palace  Hotel  Co.  v. 
Medart,  87  Ohio  St.  130,  100  N.  E.  317, 
Ann.  Cas.  1913E,  860;  Rockhill  v.  Congress 
Hotel  Co.  237  111.  98,  22  L.R.A.(N.S.)  576, 
80  N.  E.  740,  21  Am.  Neg.  Rep.  90;  Louis- 
ville &  N.  R.  Co.  V.  Warfield,  129  Ga.  473, 
69  S.  E.  234. 

Messrs.  Adams  8b  Adams  for  defendant 
in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  appeals  desires  instruction 
from  the  supreme  court  upon  the  following 
questions,  a  decision  of  which  is  necessary 
to  the  determination  of  the  case  of  Jones  v. 
Savannah  Hotel  Company,  to  wit: 

*'l.  A  female  guest  at  an  inn  retired  for 
the  night,  and,  before  doing  so,  took  from 
her  person  the  following  articles,  which  she 
had  been  wearing  for  personal  adornment, 
and  which  were  suitable  to  her  station  in 


life,  and  placed  them  upon  the  bureau  in 
her  room:  Five  diamond  rings,  one  watch 
bracelet,  one  topaz  chain  and  watch.  Dur- 
ing the  night  all  of  these  articles  were 
stolen  from  the  room  by  some  person  un- 
known. The  innkeeper  had  an  iron  safe 
for  the  deposit  of  valuable  articles,  and 
had  posted  in  the  room  of  the  guest  the 
notice  required  by  §  3510  of  the  Civil  Code. 
Is  the  guest  entitled  to  recover  from  the 
innkeeper  the  value  of  the  property  stolen? 

"2.  If,  in  answer  to  the  foregoing  ques- 
tion, this  court  should  be  instructed  that 
the  articles  above  described  were  such  as 
are  in  the  purview  of  the  foregoing  section 
of  the  Code,  would  the  guest,  notwithstand- 
ing any  negligence  in  her  failure  to  de- 
posit the  articles'  in  the  innkeeper's  safe, 
be  entitled  to  recover,  if  it  appeared  that 
the  articles  were  stolen  in  consequence  of 
the  negligence  of  the  innkeeper,  either  in 
failing  to  provide  a  suitable  lock  on  the 
door,  or  in  placing  a  fire  escape  in  such  a 
manner  as  to  afford  easy  access  to  the  room 
of  the  guest  from  the  street  below?'' 

At  common  law  an  innkeeper  was  an  in- 
surer of  the  goods  of  his  guest.  Under  the 
law  of  this  state,  however,  an  innkeeper 
may  relieve  himself  from  responsibility  for 
valuable  articles  belonging  to  his  guest. 
The  Civil  Code,  §  3510,  declares:  "The  inn- 
keeper may  provide  an  iron  safe,  or  other 
place  of  deposit  for  valuable  articles,  and, 
by  posting  a  notice  thereof,  may  require 
his  guests  to  place  such  valuable  articles 
therein,  or  he  will  be  relieved  from  re- 
sponsibility for  them."  It  appears  in  the 
first  question  propounded  that  the  innkeep- 
er in  the  present  case  had  an  iron  safe 
for  the  deposit  of  valuable  articles,  and 
had  posted  in  the  room  of  the  guest  the 
notice  required  by  the  above  section  of 
the  Code,  which  notice  as  appears  from  the 
record  is  as  follows:  "The  proprietors  of 
this  hotel  will  not  be  responsible  for  money, 
jewels,  or  other  valuables,  unless  deposited 


the  question  of  what  effects  or  goods  are 
embraced  within  the  statute.  Of  this  char- 
acter is  Jones  v.  Savannah  Hotel  Co., 
holding  that  five  diamond  rings,  one  watch 
bracelet,  and  one  topaz  chain  and  watch 
worn  for  personal  adornment,  and  in  keep- 
ing with  the  station  in  life  of  the  wearer, 
were  articles  for  the  loss  of  which  the  inn- 
keeper was  relieved  from  liability  under  a 
statute  excusing  him  from  liability  for  loss 
of  ''valuable  articles"  unless  deposited  with 
him  for  safe-keeeping,  he  having  complied 
with  the  statute,  and  the  guest  having 
failed  to  do  so.  This  case  was  followed  in 
Jones  V.  Savannah  Hotel  Co.  —  Ga.  App. 
— ,  82  S.  E.  155,  wherein  it  was  held  that 
a  watch  and  jewelry  stolen  from  a  guest's 
room  were  embraced  within  the  statute.  On 
the  other  hand,  it  has  recently  been  held 
that  a  gold  watch  and  chain  in  habitual  use 
51  L.R.A.(N.S.) 


by  a  guest  were  neither  "jewelry"  nor  "arti- 
cles of  gold  and  silver  manufacture"  nor 
"personal  ornaments,"  within  the  meaning 
of  a  statute  limiting  the  liability  of  inn- 
keepers who  maintain  a  safe  or  vault  for 
such  effects,  unless  they  are  offered  by  the 
guest  for  safe-keeping.  Weadock  v.  Swart, 
163  Mich.  602,  128  N.  W.  734,  Ann.  Cas. 
1912A,  959. 

As  to  duty  and  liability  of  boarding  house 
keeper  or  innkeeper  with  respect  to  prop- 
erty of  boarder,  as  distinguished  from  g^est, 
see  note  to  Coe  v.  Ricker,  45  L.R.A.(N.S.) 
31. 

As  to  innkeeper's  liability  for  loss  or  de- 
struction of  commercial  traveler's  samples, 
see  note  to  Williams  v.  Norvell  Shapleigh 
Hardware  Co.  35  L.R.A.(N.S.)   350. 

G.  J.  a 
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Krom  what  has  been  stated  it  is  manifest 
that  the  guest  was  not  entitled  to  recover 
in  the  case  at  bar  from  the  innkeeper  the 
value  of  the  property  stolen,  and  it  follows 
that  the  first  question  must  be  answered  in 
the    negative. 

2.   As   the  statute  declares  that  the  inn- 
keeper will  be  relieved  from  responsibility 
for  valuable  articles  belonging  to  his  guest 
if    he   provides  an  iron  safe  or  other  place 
of    deposit  for   such   articles,   and   posts  a 
notice    in  accordance  with  the  statute,  re- 
quiring his  guest  to  place  such  articles  in 
the  eafe  or  other  place  of  deposit,  it  must 
follow,    where  the  innkeeper   has  complied 
ijvith   the  requirements  of  the  statute,  thus 
relieving    himself    from    responsibility    for 
such    articles,  that  a  guest  who  failed  to 
comply  with  such  notice  could  not  recover 
from  the  innkeeper  if  it  appeared  that  the 
articles  were  stolen  in  consequence  of  the 
xiegligence  of  the  latter,   either   in   failing 
to  provide  a  suitable  lock  on  the  door  of 
the  room  occupied  by  the  guest,  or  in  plac- 
ing a  fire  escape  in  such  a  manner  as  to 
afford   easy   access   to  the   room   from   the 
street  below.    Had  the  guest  complied  with 
the  notice,  and  thereafter  the  innkeeper  had 
failed  to  use  the  measure  of  diligence  re- 
quired by  the  statute,  he  would  have  been 
liable.      To   hold   that,    without   complying 
with    the   requirements   of    the   notice   au- 
thorized   by   the   statute,    tho   guest   could 
nevertheless  recover  as  to  articles  covered 
by  the  notice,  merely  by  showing  want  of 
diligence  on  the  part  of  the  innkeeper  in 
the  respect  named,  would  practically  make 
the  statute  nugatory.    A  negative  answer  is 
therefore  given  also  to  the  second  question. 

All  the  Justices  concur. 


liOUISIANA  SUPREMS  COURT, 

MRS.  A.  V.  HAILE 

V. 

NEW    ORLEANS    RAILWAY    ft    LIGHT 
COMPANY,  Appt. 

(—  La.  — ,  65  So.  225.) 

Carrier  —  objectionable  remarks  of  con- 
ductor —  liability. 

Objectionable    remarks    addressed    by    a 
street   car   conductor   to  a   patron   of  the 

Headnote  by  Sommebvillb,  J. 


road,  referring  to  her  personal  appearance, 
while  on  the  car,  which  mortify  and  humil- 
iate her,  are  actionable,  and  the  car  com- 
pany will  be  held  in  damages  therefor. 

(May  11,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
sustained  while  a  passenger  on  defendant's 
car,  and  for  humiliation  and  mortification 
caused  by  the  actions  of  the  conductor  on 
the  car.     Amended  and  affirmed. 

The  facts  are  stated  in   the  opinion. 

Messrs.  Hall,  Monroe,  Sk  Lematin  for 
appellant. 

Messrs.  Woodville  &  WoodviUe  for  ap- 
pellee. 

Sommervllle,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff,  a  passenger  on  one  of  defend- 
ant's cars,  fell  while  the  car  was  making 
a  curve  at  the  intersection  of  two  streets 
in  New  Orleans,  and  she  was  injured  to  a 
certain  extent.  She  also  alleges  that  she 
was  humiliated  and  mortified  bv  the  ac- 
tions  of  the  conductor  on  the  car,  for  all 
of  which  she  asks  for  pecuniary  damages. 

There  was  a  verdict  and  judgment  for 
$500  against  defendant,  and  it  has  appealed. 

The  testimony  fails  to  disclose  any  fault 
on  the  part  of  defendant,  for  the  accident 
to  plaintiff.  The  tracks  and  rolling  stock  of 
defendant  were  not  shown  to  be  in  poor 
condition,  and  it  does  not  appear  that  the 
speed  of  the  car  was  at  an  unusual  rate  in 
making  the  curve  around  the  corner  referred 
to.  Defendant  used  proper  precautions  in 
operating  the  car  at  the  time  of  the  acci- 
dent; and  it  cannot  be  held  in  damages 
for  an  accident  in  a  curve  which  it  was 
required  to  make,  and  which  accident  oc- 
curred without  its  fault. 

The  humiliation  and  mortification  of 
which  plaintiff  complains  were  caused  by 
the  conductor  when  she  was  alighting  from 
the  car.  He  referred  to  her  as  ''a  big  fat 
woman,**  and  he  assumed  to  reprimand  her 
for  sitting  where  she  had  been  seated  in 
the  car.  Plaintiff  testifies  that  the  con- 
ductor said  to  her:  ''You  had  no  business 
sitting  in  front  of  the  car, — a  big  fat 
woman  like  you  had  no  business  sitting  in 
front  of  the  car.  Why  didn't  you  sit  in 
the  back?" 


Note.  —  As  to  liability  of  carrier  for 
mental  suffering  of  passenger  from  mere 
verbal  abuse,  unaccompanied  by  other 
breach  of  duty,  see  notes  to  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Taylor,  13  L.R.A.(N.S.) 
159,  and  Bleecker  v.  Colorado  &  S.  R.  Co. 
33  L.H.A.(N.S.)  386.  See  also  case  of  Qm- 
51  L.R.A,(N.S.) 


cinnati  Northern  Traction  Co.  v.  Rosnagle, 
35  L.R.A.(N.S.)   1030. 

For  humiliation  as  element  of  damages 
for  exclusion  from  place  of  amusement,  see 
note  to  Aaron  v.  Ward,  38  L.R.A.(N.S,) 
204. 
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The  conductor  was  absent  from  New  Or- 
leans at  the  time  of  the  trial,  and  a  state- 
ment made  bj  him  was  admitted  in  evidence 
bj  consent  of  plaintiff,  so  as  not  to  delay 
the  trial  of  the  cause.  He  was  not  there- 
fore subjected  to  cross-examination.  The 
conductor  states  that  he  told  plaintiff  "that 
a  stout  person  like  herself  ought  to  seat 
herself  at  the  rear  end  of  the  car." 

The  statements  of  plaintiff  and  the  con- 
ductor show  that  the  latter  used  language 
to  plaintiff  which  was  disrespectful  and 
humiliating  to  her.  The  personal  appear- 
ance of  a  patron  of  a  street  car  is  not  a 
proper  subject  of  comment  bj  the  employees 
of  th»  defendant  company.  Neither  should 
the  conductor  undertake  to  dictate  to  a 
passenger  as  to  where  she  should  sit  in 
a  car  which  has  no  reserved  seats. 

The  language  used  by  defendant's  em- 
ployee was  humiliating  and  mortifying  to 
A  sensitive  woman,  and  defendant  did  not 
give  to  plaintiff  that  care  and  respectful 
consideration  and  attention  which  it,  as  a 
common  carrier,  owed  her  while  she  was 
using  its  car,  and  it  is  responsible  in  dam- 
ages for  the  annoyance  and  injured  feelings 
caused  to  plaintiff  through  the  fault  of 
its  employee.  Lamson  ▼.  Great  Northern 
R.  Co.  114  Minn.  182,  130  N.  W.  045,  Ann. 
Cas.  1914A,  15. 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  amended 
by  reducing  it  to  $250,  and,  as  thus 
amended,  it  is  affirmed. 


MAINE  8UPREMB  JUDICIAL  COURT. 

INHABITANTS  OF  MARION 

V. 

FREDERICK  TUELL, 
(111  Me.  566,  00  Atl.  484.) 

Water  —  Injury  to  bridge  over  floatable 
ntream  —  common  nuisance. 

One  driving  logs  down  a  floatable  stream 


Is  not  liable  for  injury  to  a  bridge  erected 
by  a  municipality  in  such  manner  as  to  con- 
stitute a  common  nuisance,  by  the  neces^anr 
use  of  explosives  to  move  logs  which  have 
jammed  in  the  spaces  between  the  abut- 
ments, if  he  is  careful  to  do  aa  little  injury 
as  is  consistent  with  the  accomplishnieDt 
of  his  purpose. 

(May  6,  1914.) 

1^  XCEPTIONS  hj  defendant  to  rulings  of 
li  the  Supreme  Judicial  Court  for  Wash- 
ington County  made  during  the  trial  of  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  and  wrongful  damaging  of 
a  bridge  by  defendant^  which  resulted  in 
a  verdict  for  plaintiff.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  B.  Don  worth  and  E.  C.  Don- 
worth,  for  defendant: 

When  a  tangible,  physical,  public  nui- 
sance presents  an  obstruction  to  an  indi- 
vidual right,  particularly  as  of  passage 
over  a  highway  or  navigable  waters,  the 
person  whose  passage  is  so  obstructed  has 
the  unquestionable  right  peaceably  to  re- 
move so  much  of  the  obstruction  as  will 
afford  him  passage. 

Hamilton  v.  Coding,  55  Me.  427;  Mann 
V.  Mapston,  12  Me.  38;  CortheU  ▼.  Holmes, 
87  Me.  24,  32  Atl.  715,  88  Me.  376,  34  AtL 
173;  Brown  v.  Perkins,  12  Gray,  101. 

Messrs.  Ashley  St.  Clair  and  J.  H. 
Gray  for  plaintiff. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  in  which 
the  plaintiff  town  seeks  to  recover  damages 
of  the  defendant  for  wilfully,  negligently, 
and  wrongfuUy  damaging  a  bridge  hj  us- 
ing dynamite  or  other  explosives  in  such 
close  proximity  to  the  aJautment  of  the 
bridge  as  to  tear  it  apart  and  danoage  it, 
thereby  rendering  the  superstructure  un- 
safe and  dangerous  for  public  travel,  so 
that  they  were  obliged  to  close  the  bridge 
and  repair  it  at  a  large  expense.     At  the 


Note. -- Right  of  one  who  navigatee 
Btreatn  or  floats  loga  therein  to  abate 
nui&ance  ariMng  front  bridge. 

Some  of  the  earlier  cases  on  this  ques- 
tion may  be  found  in  the  note  to  Button  v. 
Webb,  59  L.RA.  33,  which  discusses  gen- 
erally the  right  to  obstruct  or  destroy  rights 
of  navigation. 

Generally,  as  to  private  right  of  action 
for  obstruction  of  navigable  stream,  see 
notes  to  Viebahn  v.  Crow  Wing  County,  3 
L.R.A.(N.S.)  1126,  and  Swain  v.  Chicago, 
B.  &  Q.  R.  Co.  38  L.R.A.(N.S.)   763. 

As  to  relative  rights  and  duties  of  those 
maintaining  bridges  across  streams  and 
those  floating  logs  therein,  see  note  to  Ida- 
51  L.R.A.(N.S.) 


ho  Northern  R.  Co.  v.  Post  Falls  Lumber  & 
Mfg.  Co.  38  L.R.A.(N.S.)    114. 

Generally,  where  there  is  an  obstruction 
of  navigation,  it  may  be  abated  by  any 
person  who  is  injured  thereby  in  his' right, 
where  no  breach  of  the  peace  is  involved* 
irrespective  of  how  long  the  obstruction  baa 
been  in  existence.  It  has  been  held,  how- 
ever, that  the  obstruction  must  be  pecul- 
iarly injurious  to  the  person  abating  it,  as 
distinguished  from  the  injury  resulting  to 
the  public.  20  Cyc.  325.  See  also  1  Fam- 
ham,  Waters,  pp.  406,  441. 

Thus,  where  a  logger's  whole  drive  might 
have  been  held  up  on  the  river  for  a  year, 
unless  he  was  permitted  to  interfere  with 
a  bridge  in  his  path  to  the  necessary  extent 


v>ai;iiaiice  siream,  in  juarion.  dj  ine  ex- 
ccptions  it  appears  that  the  stream  was 
'*a  floatable  highway,  and  has  been  used 
by  the  public  from  time  immemorial  for 
the  purpose  of  floating  logs  and  timber 
from  the  forests  to  the  mills;  that  the 
defendant  at  the  time  of  the  alleged  wrong- 
ful act  was  engaged  with  his  crew  in  the 
performance  of  his  contract  to  drive  ap- 
proximately 1,100,000  feet  of  logs  from 
Cathance  lake  in  and  down  said  stream 
to  the  mill  pond  of  Dennysville  Lumber 
Company,  of  Dennysville."  The  exceptions 
further  show  that  the  explosive  was  never 
used  imless  absolutely  necessary,  and  that, 
in  getting  the  logs  by  the  abutments,  the 


or  mey  causea  any  mjury  lo  loe  oriuge 
or  abutments  by  the  use  of  dynamite  or 
otherwise,  such  injury  was  wholly  unin- 
tentional. The  defendant  also  denies  that 
any  damage  to  the  structure  was  caused 
by  the  explosion,  claiming  that,  if  any  in- 
jury was  occasioned  to  the  bridge  by  the 
passage  of  his  logs,  it  was  done  by  the  im- 
pacts of  the  logs  against  the  abutments, 
and  by  the  logs  frequently  being  driven  by 
the  force  of  the  current  into  the  openings, 
and  in  the  process  of  disengaging  the  logs 
when   BO  interposed. 

The  declaration  does  not  allege,  nor  is  ft 
anywhere  contended,  that  the  defendant, 
in  the  use  which  he  made  of  dynamite,  had 


of  making  a  passageway,  it  was  held  in 
Mabion  v.  Tuezx  that  he  had  a  right  to  in- 
terfere with  the  bridge  to  the  extent  of  re- 
moving so  much  of  it  as  became  a  nuisance 
in  the  path  of  his  logs  in  their  course  down 
the  stream. 

So,  where  a  bridge  across  a  navigable 
river  had,  pursuant  to  an  act  of  Conp^ress, 
been  declared  an  unreasonable  impediment 
to  navigation,  and  therefore  a  public  nui- 
sance, it  was  held  in  £.  A.  Chatfield  Co. 
V.  New  Haven,  110  Fed.  788,  that  a  manu- 
facturer could  maintain  a  suit  to  abate  such 
nuisance  upon  proof  that  he  had  been 
specially  injured  by  the  bridge  preventing 
the  passage  of  his  merchandise  vessel. 

It  is  held  in  Barnes  ▼.  Racine,  4  Wis.  454, 
that  a  city,  under  the  general  powers  given 
it  by  charter  to  erect  bridges  over  navigable 
waters  within  its  limits,  had  no  authority 
to  erect  a  bridge  over  a  river  that  would 
obstruct  navigation;  and  that  a  bridge 
erected  in  the  angle  of  a  river  so  as  to  make 
it  almost  impossible  for  vessels  to  pass 
through  the  draw  without  getting  aground 
constitutes  a  nuisance  which  a  private  per- 
son specially  injured  thereby  may  abate, 
especially  where  it  apoears  that  a  few  rods 
above  or  below  the  place  where  the  bridge 
is  erected  no  such  consequence  would  fol- 
low the  erection  of  a  suitable  bridge,  and 
it  does  not  appear  but  that  the  public  would 
be  as  well  accommodated  bv  a  bridge  at 
either  of  those  places  as  by  the  one  in  ques- 
tion. 

Where  the  l^islature  authorized  plaintiff 
to  erect  a  toll  bridge  across  a  navigable 
river,  and  defendant  removed  part  of  it  to 
permit  his  boat  to  pass,  it  was  held  in  8el- 
man  v.  Wolfe,  27  Tex.  68,  that  the  legislature 
did  not  authorize  the  erection  of  a  bridge 
that  would  obstruct  navigation,  and  that, 
so  far  as  the  bridge  was  an  obstruction  to 
navigation,  it  was  unlawful  and  constituted 
a  nuisance  whidi  defendant  had  a  right  to 
abate. 

So,  where  defendants  were  indicted  for 
obstructing  a  public  highway,  having  re- 
moved part  of  a  bridge  over  the  Neuse  river 
to  allow  their  steamboat  to  pass,  it  was 
held  in  State  ▼.  Dibble,  40  N.  C.  (4  Jones, 
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L.)  107,  that,  the  l^slature  having  de- 
clared such  river  a  navigable  stream,  a 
bridge  built  across  it  under  the  authority  of 
the  county  court,  obstructing  navigation, 
was  necessarily  a  nuisance  which  the  de- 
fendants or  any  other  person  had  a  right  to 
abate.  The  principle  applicable  to  this 
case  is  that  any  unauthorized  obstruction 
in  a  navigable  stream,  by  means  of  a  bridge 
or  dam  of  any  kind,  is  a  public  nuisance 
which  any  person  may  abate,  and  if  it  be 
put  there  under  the  authority  of  the  sov- 
ereign, it  will  be  protected  only  so  far  and 
so  long  as  it  is  confined  within  the  limits 
of  the  authority.  "The  Neuse  river,"  said 
the  court,  "having  been  thus  recognized  as 
a  navigable  water,  the  defendants  had  the 
right  in  common  with  all  other  citizens  to 
navigate  it  with  their  boats,  and  as  an  in- 
cident to  such  right  to  remove  all  ob- 
structions not  put  there  by  or  under  the 
sovereign  power.  It  is  admitted  that  the 
sovereign  power  in  the  present  case  is  the 
general  assembly  of  the  state." 

To  the  same  effect  is  State  v.  Parrott,  71 
N.  C.  311,  17  Am.  Rep.  5,  where  the  owners 
of  a  steamboat  were  held  not  guilty  of 
trespass  in  tearing  down  a  portion  of  a 
railroad  bridge  across  the  Neuse,  which  ob- 
structed the  navigation  thereof.  "It  is 
insisted,  however,"  said  the  court,  "that 
while  an  individual  cannot  obstruct  a  navi- 
gable stream,  yet  the  state  may  do  it  on 
the  inland  streams  unless  Congress  oppose; 
and  here  the  state  did  authorize  the  rail- 
road to  build  the  bridge.  It  is  true  the 
state  did  authorize  the  railroad  to  build  a 
bridge  across  the  Neuse,  but  it  did  not  au- 
thorize the  bridge  to  be  so  built  as  to  ob- 
struct navigation,  but  required  a  draw  to 
be  in  the  bridge  so  as  to  permit  navigation. 
This  was  not  done." 

So,  one  was  held,  in  Arundel  v.  M'Culloch, 
10  Mass.  70,  justified  in  removing  a  bridge 
erected  by  a  town  across  a  navigable 
stream,  in  order  to  facilitate  the  passage 
of  his  vessel,  although  the  bridge  had  been 
maintained  at  the  same  place  for  over  fifty 
years.  The  court  observed  that  "it  is  an 
unquestionable  principle  of  the  common  law 
that   all    navigable    waters   belong    to   the 
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Al>utiiient  in  so  doing.  That  this  was  the 
i;1:ieory  of  the  ruling  will  appear  from 
'tlie  following  testimony  and  colloquy :  John 
A..  Robinson,  called  by  defendant,  was  asked 
on    direct  examination: 

Q.  When  a  log  was  under  water,  what 
did  you  do  7 

J^»  If  the  log  was  under  water  we  cut 
rt    "with    dynamite. 

Q.  Why  didn't  you  shut  the  gates  down 
above  and  let  the  water  run  out,  so  it  would 
be  on  the  surface? 

A-  No  river  driver  does  that. 

Q.   Why  didn't  you  do   it? 

The  court:     It  don't  make  any  difference 


why  he  didn't  do  it.  We  are  not  trying 
out  the  right  of  Mr.  Tuell  to  drive  logs 
there,  because  he  had  a  right  to.  He  has 
got  a  suit  against  the  town  for  being  ob- 
structed in  doing  it.  That  don't  have  any- 
thing to  do  with  this  case.  Whether  they 
did  this  or  didn't  do  that  don't  have  any- 
thing to  do  with  it. 

Mr.  E.  C.  Don  worth:  If  the  court  please, 
our  contention  is  that  if  this  man  Tuell 
used  reasonable  care,  and  used  dynamite 
when  it  was  reasonably  necessary,  and  the 
bridge  was  injured  thereby,  we  are  not 
chargeable. 

The  court:     I  shall  rule  that  if  he  blew 


traffic   contract  with  a  named  railroad  for 
the   express  purpose  of  operating  his  said 
boat  through  the  stream  so  obstructed,  and 
had   used  said  stream   for  years,  and  had 
built   up  a  good  business,  which   said  ob- 
struction to  the  navigation  thereof  has  al- 
most  entirely  destroyed,  and  his  said  boat 
has  been  idle  the  greater  part  of  the  time 
since  such  bridge  was  built,  and  that,  as  a 
citizen  and  taxpayer  of  the  state  and  coun- 
ty, he  is  entitled  to  the  full  protection  of 
the   law,   against  the  wilful   violation   and 
defiance  of  the  laws  of  navigation  by  the 
defendant,  where  the  proofs  show  that,  since 
the  construction  of  the  bridge,  there  is  no 
navigation  under  said  bridge,  and  that  com- 
plainant's boat  cannot  pass  thereunder,  and 
there  is  no  showing  of  injury  or  damage  to 
complainant  different  in  kind  from  that  of 
any  other  person  who  might  undertake  to 
use  the  stream  for  purposes  of  navigation 
under  similar  circumstances. 

So,  it  was  held  in  Whitehead  v.  Jessup, 
63   Fed.   707,  that  a  riparian  owner  could 
not  compel,  by  an  action  in  his  own  name, 
the  removal  of  a  bridge  spanning  a  navi- 
gable channel,  where  he  failed  to  show  in- 
jury different  in  kind  from  that  sustained 
by    the  general   public  using  such   waters, 
access  to  the  channel  in  front  of  his  land 
being  unobstructed  by  the  bridge,  and  his 
land    lying   half   a   mile   from   the   bridge, 
although  in  passing  by  the  navigable  chan- 
nel to  adjacent  waters,  his  boats  were  ob- 
structed  by    such    bridge.      The    court   ob- 
served that  the   law   applicable  to  such  a 
case  is   that   ''an   obstruction   in   itront   of 
one's  own  premises  may  prevent  him  from 
entering  upon  the  highway,  and  thus  inter- 
fere with  a  peculiar  right.     But  when  he 
is  once  upon  the  highway  he  is  a  traveler, 
like  the  rest  of  the  public;  and  though  an 
obstruction  at  a  distance  may  as  effectually 
prevent  ingress  and  egress  as  when  it  is 
opposite   his   door,    yet   the   right   to    pass 
along  the  way   is  one  which  he  shares  in 
common  with  the  general  public." 

So.  it  was  held  in  Jarvis  v.  Santa  Clara 
Valley  R.  Co.  52  Cal.  438,  that  a  private 
person  could  not  maintain  an  action  to 
abate  a  nuisance  arising  from  a  bridge  ob- 
structing the  navigation  of  a  navigable 
stream,  where  he  failed  to  show  damage 
peculiar  to  himself  and  differing  in  kind 
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and  character  from  that  suffered  by  mem- 
bers of  the  general  public  having  occasion 
to  use  the  navigable  stream.  It  the  above 
case  it  was  alleged  that  the  defendants  had 
obstructed  the  navigation  of  the  creek  by 
driving  piles  and  building  a  bridge  across 
it,  in  which  they  had  placed  a  draw  only 
36  feet  in  width;  that  the  bridge  and  draw 
deflected  from  a  right  angle  to  the  current 
of  the  stream  so  that  a  vessel  in  passing 
through  would  strike  against  the  side,  and 
that  the  draw  should  have  been  50  feet  in 
width,  and  that  it  was  a  nuisance  and  a 
perpetual  obstruction  to  the  navigation  of 
the  creek,  and  delayed  the  plaintins  in  the 
navigation  of  their  vessel,  and  that  they 
had  sustained  $50  damage.  There  was  a 
prayer  that  the  bridge  be  abated  as  a  nui- 
sance, and  that  the  defendants  be  enjoined 
from  constructing  or  maintaining  a  bridge 
unless  it  had  a  draw  50  feet  in  width  placed 
at  right  angles  to  the  stream. 

The  statute  giving  the  right  to  "any  per- 
son injured  thereby  to  maintain  an  action 
to  abate  a  nuisance  does  not  change  the  or- 
dinary rule  that  a  private  individual  will 
not  be  allowed  to  maintain  an  action  to  re- 
strain or  abate  a  public  nuisance  unless  he 
can  show  some  peculiar  or  special  damage  or 
injury  to  himself.  Consequently,  a  person 
who,  after  the  erection  of  a  bridge  over  a 
lake,  has  purchased  boats  and  is  engaged 
in  the  business  of  renting  them,  has  no 
other  or  different  rights  than  are  enjoyed 
bjr  other  persons  in  respect  to  the  naviga- 
tion of  the  lake,  sufficient  to  enable  him  to 
maintain  an  action  to  abate  the  bridge  as  a 
nuisance  on  the  ground  that  it  obstructs 
the  navigation  of  the  lake.  Innis  v.  Cedar 
Rapids,  I.  F.  &  N.  W.  R.  Co.  76  Iowa,  165, 
2  L.R.A.  282,  40  N.  VV.  701. 

In  State  v.  Leighton,  83  Me.  419,  22  Atl. 
380,  defendant  was  found  guilty  of  obstruct- 
ing and  encumbering  a  public  highway  by 
cutting  down  and  destroying  a  public  bridge 
leading  across  a  river.  Defendant's  con- 
tention was  that  he  had  occasion  to  navi- 
gate the  river  by  his  small  schooner  loaded 
with  lumber,  and  that  the  bridge  was  a 
nuisance  to  the  public  and  of  special  dam- 
age to  himself,  and  for  that  reason  he  had 
a  right  to  cut  it  down  and  move  it.  It 
was  held  that  the  bridge  was  constructed, 
maintained,  and  used  by  legal  authority  as 
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this  bridge  up,  or  an  abutment  to  it,  by 
the  use  of  dynamite,  and  thereby  destroyed 
it,  he  is  liable  in  this  action.  A  man  can- 
not abate  a  public  nuisance  by  saying  that 
he  exercised  reasonable  care.  He  may  abate 
a  private  nuisance  and  may  not  be  liable 
in  damages,  but  a  public  nuisance  must 
be  abated  by  officers  chosen  by  the  public 
to  do  it.  If  you  leave  it  for  every  man  to 
determine  whether  he  may  abate  a  public 
nuisance,  we  shall  be  blowing  up  all  the 
bridges  in  the  state.  The  law  says  Mr. 
Tuell  had  no  right  to  blow  the  bridge  up, 
if  he  did. 

Mr.  E.  C.  Donworth:  He  is  chargeable 
in  damages  if  he  did  it  accidentally? 

The  court:  Yes,  I  shall  so  instruct  the 
jury. 

And  the  court  did  so  instruct  them,  say- 
ing: "(1)  If  it  was  a  public  nuisance, 
neither  the  defendant  nor  his  servant  or 
agent  had  any  right  to  abate  it  or  remove 
it  or  destroy  it.  (2)  If  you  should  find 
it  was  an  obstruction  to  public  navigation, 
so  that  it  impeded  the  passage  of  the  de- 
fendant's logs,  it  was  a  public  nuisance,  and 
neither  he  nor  his  servants  had  any  right 
to  remove  or  destroy  it."  The  court  pro- 
ceeded to  say:  "Now,  you  will  determine, 
first,  gentlemen,  whether  the  defendant  or 
his  servant  or  agent  did  explode  this 
dynamite  there,  as  it  is  claimed.  If  they 
did,  I  instruct  you  that  they  are  liable  for 
it,  and  the  defendant  must  make  the  town 
whole  for  the  damage  he  caused  in  blowing 
up  or  damaging  the  abutment  there,  if  he 
did  it  either  by  himself  or  his  servant  or 
agent."  These  rulings  are  erroneous.  As 
already  noted,  they  proceed  upon  the  ground 
that  the  bridge  was  a  public  nuisance,  and, 
because  it  was  a  public  nuisance,  the  de- 
fendant had  no  right  to  do  it  any  injury, 
although  it  was  necessary  in  order  to  enable 


him  to  extricate  the  logs  that  had  beea 
driven  into  the  openings  of  the  abutment* 
and  remove  those  that  had  jammed  against 
it,  so  that  perhaps  the  whole  drive  should 
not  be  held  up. 

We  do  not  understand  this  to  be  the 
law.  Upon  the  assumption  that  the  bridge 
was  a  nuisance,  which  the  jury  might  have 
found  if  the  question  had  been  open  to 
them,  it  was  the  undoubted  right  of  the  de- 
fendant to  do  whatever  was  reasonable  and 
necessary  to  remove  so  much  of  the  struct- 
ure as  deprived  him  of  the  lawful  use  of 
the  stream  for  driving  his  logs.  This  rule 
is  founded,  not  only  upon  authority,  but 
necessity.  In  the  case  at  bar  the  defend- 
ant was  driving  down  this  floatable  river, 
a  legal  highway  for  the  passage  of  all  law- 
ful traffic,  more  than  a  million  feet  of  logs, 
worth  from  $10,000  to  $20,000.  It  is  com- 
mon knowledge  that  the  driving  pitch  of 
water  at  best  is  short,  and  at  times  Terj 
limited.  It  is  equally  well  known,  if  a 
drive  of  logs  is  stalled  and  has  to  lie  over 
for  a  season,  there  is  a  great  depreciation 
of  value.  Accordingly,  unless  the  defend- 
ant was  permitted  to  interfere  with  this 
nuisance  in  his  path  to  the  necessary  extent 
of  making  a  passageway,  his  whole  drive 
might  have  been  held  up  on  the  river  for  a 
year.  Resort  to  the  courts  for  the  abate- 
ment of  such  a  nuisance  would  be  entirely 
inefficient  and  futile.  And  the  law  does 
not  require  it. 

The  plaintiffs,  however,  contend  that  the 
bridge,  having  been  located  by  municipal 
authority,  is  a  legal  structure,  and,  if  a 
common  nuisance,  cannot  be  abated  by  a 
private  individual,  and  cites  State  ▼.  Leigh - 
ton,  83  Me.  419,  22  Atl.  380,  as  authority 
for  this  doctrine.  The  brief  interprets  the 
opinion  in  this  language:  "A  law^ful 
structure,  though  a  public  nuisance,  cannot 
be  removed,  or  the  public  nuisance  abated. 


a  part  of  the  public  highway,  and  that  the 
defendant  had  no  justification  in  destroying 
it. 

Where  one  gontlv  removed  a  bridge  cross- 
ing a  navigable  river  so  as  to  permit  the 
passage  of  his  rafts  and  timber,  it  was  held 
in  Wellington  County  v.  Wilson,  16  U.  C. 
C.  P.  124,  that  the  county  could  maintain 
an  action  for  the  destruction  of  the  bridge 
within  its  limits,  and  could  recover  damages 
therefor. 

In  Mississippi  ft  M.  R.  Co.  v.  Ward,  2 
Black,  485.  17  L.  ed.  311,  plaintiff,  being 
owner  of  three  steamboats  and  commander 
of  one  of  them,  navieatin?  the  Mississippi 
river  between  St.  Louis  and  St.  Paul,  sought 
to  abate  as  a  nuisance  obstructing  naviga- 
tion a  bridge  across  the  river  between  Illi- 
nois and  Iowa.  The  court  dismissed  the  case 
on  the  gpround  that  the  whole  nuisance  was 
not  within  the  power  of  the  court,  since  its 
jurisdiction  extended  only  to  the  middle  of 
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the  river  and  it  was  doubtful  whether  the 
Iowa  side  of  the  bridge,  which  was  in  its 
jurisdiction,  was  a  serious  obstruction 
amounting  to  a  nuisance. 

It  is  held  in  Thurlow  Twp.  v.  Bogsxt,  15 
U,  C.  C.  P.  9,  that  one  cannot  excuse  the 
destruction  of  a  bridge  by  pleadin|r  the  com- 
ing of  his  timber  and  logs  against  it  as 
an  unavoidable  act  which  could  not  have 
been  prevented  by  due  and  reasonable  care 
and  diligence  on  his  part,  by  reason  of  its 
obstruction  and  hindrance  to  the  free  navi- 
gation of  the  river  for  the  passage  of  such 
timber  and  logs,  where  he  failed  to  show 
that  the  bridge  was  a  nuisance,  or  that,  by 
the  improper  construction  of  the  bridge, 
the  acts  complained  of  were  really  inevita- 
ble on  his  part,  or  by  superior  agency  acting 
against  him,  and  that  ne  was  acting  with 
due  and  reasonable  care  and  skill  in  the 
navigation  of  his  timber.  J.  D.  C 
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by   one  whose  individual  rights  are  affected 
tliereby."      This    statement    is    inconsistent 
with    itself.     A  lawful   structure  is   not  a 
cominoxi  nuisance.     In  other  words,  a  com- 
moii  nuisance  is  not  lawful.    Nor  does  this 
case    bold  or  intimate  that  the  bridge  de- 
stroyed,  by  the   defendant  was   a   common 
nuisance.    The  decision  is  based  solely  upon 
tlie   ground  that  the  bridge  waa  authorized 
to  be  built  over  tide  waters,  not  under  the 
general  powers  of  municipal  officers  to  lay 
out   highways,  but  by  an  act  of  the  legis- 
lature   giving   specific    authority    to    build 
over    this  specific  water.     The  word  "nui- 
sance" is  not  to  be  found  In  the  opinion. 
True,  a  bridge  built  by  municipal  authority 
is  not  of  itself  a  common  nuisance.    In  the 
case  at  bar  the  offending  thing  is  not  the 
bridge  itself,  but  the  manner  of  the  placing 
and   construction   of  it.     The  town   had  a 
right  to  build  this  bridge  under  authority 
of  the  general  statute.     But  a  bridge  built 
by  such  authority  over  a  navigable  or  float- 
able  stream,  in  such  a  manner  as  to  un- 
reasonably interfere  with  navigation  or  the 
use  of  a  stream  for  floatable  purposes,  is 
per  se  a  common  nuisance.    Windfall  Mfg. 
Co.   V.  Patterson,  148  Ind.  414,   37   L.R.A. 
381,  62  Am.  St.  Rep.  532,  47  N.  E.  2,  18  Mor. 
Min.  Rep.  674.    In  a  broad  sense  a  common 
nuisance  is  an  unlawful  condition.     A  mu- 
nicipality has  no   more  right  to   establish 
such     a     condition     than     an     individual. 
Mootry  v.  Danbury,  45  Conn.  660,  29  Am. 
Rep.  703,  is  a  case  which  seems  to  be  on  all 
fours  with  the  case  at  bar.    It  involved  the 
erection  of  a  bridge  that  flowed  the  water 
back  upon  the  plaintiff.     A  general  demur- 
rer was  filed  to  the  declaration,  and  argued 
upon  the  ground  that  the  duty  of  towns  to 
keep  their  highways  in  repair  was  impera- 
tive   under   the    statute.      Upon    this    con- 
tention, after  alluding  to  the  statute  regard- 
ing the  liability  of  towns  for  defects,  the 
court  say:      "The  liability  of  the  defend- 
ants, therefore,  if  liable  at  all,  must  rest 
upon   broader   grounds   than   that   statute. 
The  statute  simply  compels  them  to  do  by 
making  them  liable  in  damages  if  they  fail 
to  do.     A  principle  of  universal  application 
that   every  man   shall  transact   his   lawful 
business    in   such   a   manner   as   to   do   no 
unnecessary    injury    to    anothe**     compels 
them  to  do  what  they  are  required  to  do 
in  a  proper  manner.    In  other  words,  towns 
will  not  be  justified  in  doing  an  act  lawful 
in  itself  in  such  a  manner  as  to  create  a 
nuisance   any   more   than   individuals,   and 
if  a  nuisance  is  thus  created,  whereby  an- 
other   suffers    damage,    towns,    like    indi- 
viduals, are  responsible."     To  the  same  ef- 
fect is  Danbury  &  N.  R.  Co.  v.  Nor  walk,  37 
Conn.  100. 
61  L.R.A.(N.S.) 


Upon  this  theory  of  the  law  that  a  town 
has  no  right  to  create  a  nuisance,  the  prin- 
ciple laid  down  in  Brown  v.  Perkins,  12 
Gray,  89,  must  control  this  class  of  cases. 
Shaw,  Ch.  J.,  clearly  states  the  rule  as  fol- 
lows: "The  true  theory  of  abatement  of 
nuisance  is  that  an  individual  citizen  may 
abate  a  private  nuisance  injurious  to  him, 
when  he  could  also  bring  an  action;  and 
also,  when  a  common  nuisance  obstructs  his 
individual  right,  he  may  remove  it  to  en- 
able him  to  enjoy  that  right,  and  he  cannot 
be  called  in  question  for  so  doing.  As  in 
the  case  of  the  obstruction  across  a  high- 
way, and  an  unauthorized  bridge  over  a 
navigable  water  course,  if  he  has  occaaion 
to  use  it,  he  may  remove  it'  by  way  of  abate- 
ment.'' This  theory  of  the  law  was  followed 
in  Mann  v.  Marston,  12  Me.  32,  and  in 
Hamilton  v.  Goding,  56  Me.  419,  in  which 
the  language  of  Brown  v.  Perkins  is  cited 
with  approval.  In  Corthell  v.  Holmes,  87 
Me.  24,  32  Atl.  716,  the  court  says:  "When 
a  public  nuisance  obstructs  an  individual's 
right,  he  may  remove  it  to  enable  him  to 
enjoy  that  right," — and  also  cites  Brown 
V.  Perkins.  In  a  case  between  the  same 
parties  in  88  Me.  376,  34  Atl.  173,  the  court 
sustained  this  doctrine,  citing  many  cases. 

Upon  authority,  as  well  as  reason,  the 
defendant  had  a  right  to  interfere  with 
the  bridge  to  the  extent  of  removing  so 
much  of  it  as  became  a  nuisance  in  the 
path  of  his  logs  in  their  course  down  the 
stream. 

But  in  doing  this  it  was  incumbent  up- 
on the  defendant  to  do  as  little  damage  as 
was  consistent  with  the  accomplishment  of 
his  purpose.  Accordingly,  the  defense 
offered,  tending  to  show  due  care  on  the 
part  of  the  defendant  in  extricating  his 
logs  from  the  abutment,  was  admissible, 
and  the  ruling  excluding  it  erroneous.  It 
was  the  duty  of  the  defendant,  in  pursuing 
the  lawful  right  of  passage  through  this 
bridge,  to  do  only  what  waa  reasonable  and 
necessary  to  attain  his  end.  He  was  bound 
to  act  within  the  standard  of  due  care.  He 
could  not  wantonly  and  wilfully  do  damage 
that  was  unnecessary.  The  last  paragraph 
of  Corthell  v.  Holmes,  88  Me.  supra,  con- 
firms this  view.  It  says:  "The  defend- 
ant's plea  avers  that  he  removed  the  en- 
cumbrances placed  in  the  way  by  the  plain- 
tiff, with  due  care  and  without  damage 
more  than  necessary  to  secure  the  passage 
for  himself  and  his  teams,  agents  and  serv- 
ants, over  the  same."  All  this  is  admitted 
by  the  demurrer,  and  is  a  good  defense. 
Exceptions  sustained. 
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ton   V.  William  firth  Co.  212  Maas.  257,  08 
INT.   E.   797. 

I^  h&B  been  held  that  under  such  circum- 
6ta.zices  a  nonresident  is  free  from  arrest  on 
mesne  process.  Thompson's  Case,  122  Mass. 
428,  23  Am.  Rep.  370,  and  cases  there  cited. 
Sn.'t  neither  this  nor  any  of  our  cases 
reacliee  the  point  now  presented. 

Tbe   rule  has  been  stated  generally  that 
siiitoFB   and   witnesses   from   a   foreign  ju- 
risdiction are  exempt  from  service  of  civil 
process  while  attending  court,  and  for  such 
reasonable  time  before  and  after  as  may  en- 
able them  to  come  from  and  return  to  their 
Homes.     This  statement  is  broad  enough  to 
include  the  parties  plaintiff  as  well  as  de- 
fendants and  witnesses.    The  Tule  is  an  an- 
cient one.     The  reason  upon  which  it  rests 
is  that  justice  requires  the  attendance  of  wit- 
nesses cognizant  of  material  facts,  and  hence 
that  no  unreasonable  obstacles  ought  to  be 
thrown  in  the  way  of  their  freely  coming 
into  court  to  give  oral  testimony.    Nonresi- 
dents  cannot  be  compelled  to  come  within 
the  jurisdiction  to  testify.     As  such  testi- 
mony may  be  essential  in  the  due  admin- 
istration of  justice,  they  ought  to  be  protect- 
ed in  coming  voluntarily  into  our  courts  to 
aid   in  the  ascertainment  of  'truth,  and  in 
the  accomplishment  of  right  results  by  the 
courts.     It    is   not   merely   a   privilege   of 
the  person;   it  is  a  prerogative  exerted  by 
the  sovereign  power  through  the  courts  for 
the  furtherance  of  the  ends  of  justice.  Everj- 
party  has  a  right  to  testify  in  his  own  be- 
half.   He  cannot  do  this  freely,  if  hampered 
by    the    hazard   that    he   may   become    en- 
tangled in  other  litigation  in  foreign  court-s. 
The  rule  is  applied  almost  universally  in  be- 
half  of   witnesses   coming   from   a   foreign 
state.     It  is  extended  generally  to  defend- 
ants living  outside  the  state  where  the  liti- 
gation is  pending.    See  cases  collected  in  32 
Cyc.  492,  494;  Mullen  v.  Sanborn,  79  Md. 
364,  25  L.R.A.  721,  47  Am.  St.  Rep.  421,  29 
Atl.  622. 

There  appears  to  be  no  sound  distinction 
for  placing  a  party  plaintiff  on  any  differ- 
ent basis  in  this  respect  from  other  parties 
and  witnesses.     The  reason   on   which  the 
rule  rests  is  broad  and  inclusive  of  plain- 
tiffs as  well  as  defendants.     It  is  as  im- 
portant  to    the   administration    of   justice 
that  foreign  plaintiffs  should  be  protected 
in  making  a  full  presentation  of  their  cases 
as  it  is  that  parties  defendant  should  be 
given  this  protection.     The  weight  of  au- 
thority supports  this  conclusion,  although 
there  are  contrary  decisions.     Re  Healey, 
53  Vt.  694,  38  Am.  Rep.  713;  Hale  v.  Whar- 
ton  (C.  C.)    73   Fed.   739;   Peet  v.  Fowler 
(C.  C.)    170   Fed.   618;    Fisk  v.   Westover, 
4  S.  D.  233,  46  Am.  St.  Rep.  780,  55  N.  W. 
961;   Roberts  v.  Thompson,   149  App.  Div. 
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437,  134  N.  Y.  Supp.  363;  Cooper  v.  Wy- 
man,  322  N.  C.  784,  65  Am.  St.  Rep.  731, 
29  S.  E.  947;  Letherby  v.  Shaver,  73  Mich. 
600,  41  N.  W.  677;  Richardson  v.  Smith, 
74  N.  J.  L.  Ill,  65  Atl.  162;  Long  v.  Hawk- 
en,  114  Md.  234,  42  L.R.A,(N.S.)  1101, 
79  Atl.  190,  and  cases  there  collected. 
There  is  nothing  inconsistent  with  this  in 
Ginn  V.  Almy,  212  Mass.  486,  99  N.  E.  276, 
for  there  the  court  had  acquired  jurisdic- 
tion of  the  defendant  and  the  proceedings 
were  in  the  same  cause. 

Rulings    sustaining    defendant's   plea    in 
abatement  affirmed. 


MISSISSIPPI  SUPREME  COURT. 

STATE    OF    MISSISSIPPI    TO    USE    OF 
JOHN  A.  JOHNSTON  et  al.,  Appts., 

V. 

W.  W.  CUNNINGHAM  et  al. 

(—  Miss.  — ,  65  So.  115.) 

SherlfT  —  killing  on6  fleeing  from  ar- 
rest   liability. 

1.  A  sheriff  is  liable  on  his  official  bond 
for  sliooting  one  guilty  of  a  simple  mis- 
demeanor to  prevent  his  escaping  arrest, 
although  he  merely  flres  his  pistol  in  his 
direction  to  cause  him  to  halt. 

Pleading  —  shooting  at  misdemeanant 
—  proof  of  aim. 

2.  The  statement  in  a  complaint  seeking 
damages  because  of  a  sheriff's  negligent  per- 
formance of  his  duties  in  arresting  one 
guilty  of  a  misdemeanor,  which  results  in 
the  death  of  the  latter,  that  the  sheriff  fired 
his  pistol  at  and  toward  the  lawbreaker  so 
that  the  bullet  struck  and  killed  him,  does 
not  require  proof  of  deliberate  aim  toward 
him. 

(May  18,  1914.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Prentiss  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  wrong- 
ful killing  of  plaintiffs'  intestate  by  the 
defendant  sheriff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Note. —- lAability  of  peace  officer  or  his 
"bond  for  shooting  a  person  while  at- 
tempting to  arrest  hint. 

The  general  question  as  to  the  liability 
of  an  officer  for  making  an  arrest  is  cov- 
ered by  notes  in  51  L.R.A.  193,  and  42 
L.R.A.(N.S.)   69. 

And  the  liability  of  sureties  on  the  bond 
of  an  officer,  for  an  illegal  arrest,  is  dis- 
cussed in  a  note  to  Lee  v.  Charmley,  33 
L.R.A.(N.S.)    277. 

For  cases  involving  the  liability  of  a 
sheriff,  marshal,  or  constable,  for  his 
deputy's  torts,  generally,  in  making  an  ar*. 
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MeMrs.  Tbomms  H.  Johnstoii,  E.  C. 
Sharp,  and  A.  J.  Mclntyre,  for  appel- 
lanti: 

A  peace  officer  and  the  eureties  on  hie 
official  bond  are  liable  in  a  civil  action 
for  damages  for  the  intentional  shooting 
of  a  misdemeanant  who  flees  to  avoid  arrest, 
or  who  escapes  and  flees  after  arrest. 

Brown  v.  Weaver,  76  Miss.  7,  42  UR.A. 
423,  71  Am.  St.  Rep.  612,  23  So.  388; 
Thomas  v.  Kinkead,  55  Ark.  502,  15  L.R.A. 
558,  20  Am.  St.  Rep.  68,  18  S.  W.  854; 
Head  v.  Martin,  85  Ky.  480,  3  S.  W.  622. 

And  it  is  equally  as  clear  that  a  sheriff 
and  his  bondsmen  are  liable  as  well  for  the 
negligent,  as  for  an  intentional,  killing. 

Johnson  v.  Williams,  111  Ky.  289,  54 
L.R.A.  220,  98  Am.  St.  Rep.  416,  63  S. 
W.  759;  Brown  T.  Weaver,  71  Am.  St.  Rep. 
519,  note. 

When  an  injury  occurs  from  the  dis- 
charge of  a  gun  or  other  firearm,  he  by 
whom  it  was  discharged,  in  order  to  ex- 
cuse himself  from  liability  for  the  injury, 
must  show  that  the  discharge  was  absolute- 


ly without  his  fault,  and  that  it  happened 
by  inevitable  accidenL 

12  Am.  ft  Eng.  £nc.  Law,  2d  ed.  p.  519; 
Morgan  v.  Cox,  22  Mo.  373,  66  Am.  Dec 
623 ;  Weaver  v.  Ward,  Hobart,  1 34 ;  Under- 
wood V.  Hewson,  1  Strange,  596;  0>le  ▼. 
Fisher,  11  Mass.  137;  Tally  v.  Ayrea,  3 
Sneed,   677. 

Messrs.  J.  A.  Cnnnlngham  and  Cox  A 
Cox,  for  appellees: 

A  sheriff  is  confined  in  the  selection  and 
exercise  of  the  means  of  arrest  to  only 
such  reasonable  means  as  ordinarily  pra- 
dent  men  would  likely  adopt  under  similar 
circumstances. 

Cleghorn  v.  Thompson,  62  Kan.  727,  54 
L.R.A.  402,  64  Pac.  605;  Dixon  v.  State, 
--  Miss.  — ,  45  L.R.A.(N.S.)  219,  SI  So. 
423. 

Plaintiffs,  if  they  recover  at  all,  must 
recover  on  the  case  stated  in  their  declara- 
tion; the  burden  is  on  them  to  satisfy  the 
jury  of  the  truth  of  the  specific  facts  stated 
as  the  ground  of  their  right  t  recover; 
and  they  must  fail  if  the  evidence  in  the 


rest,  see  Brown  v.  Wallis,  12  L.R.A.(N.S.) 
1010,  and  the  note  thereto. 

As  to  the  liability  of  sureties  on  the  bond 
of  a  peace  officer  for  the  death  of  a  person 
due  to  the  act  or  default  of  the  principal 
or  one  of  his  deputies,  see  Growbarger  v. 
United  SUtes  Fidelity  &  G.  Co.  11  L.R.A. 
(N.S.)  768. 

And  as  to  the  liability  of  sureties  on 
the  bond  of  a  peace  officer  for  the  latter's 
act  in  killing  or  injuring  one  person  while 
attempting  to  execute  criminal  process 
against  another,  see  Martin  v.  Smith,  20 
L.H.A.(N.S.)   463,  and  the  note  thereto. 

The  force  which  an  officer  may  lawfully 
use  to  prevent  tiie  escape  of  one  arrested 
for  a  misdemeanor  is  no  greater  than  such 
as  might  have  been  rightfully  employed  to 
effect  his  arrest.  He  cannot  in  either  case 
take  the  life  of  the  accused  or  inflict  great 
bodily  harm,  except  to  save  his  own  life  or 
prevent  a  like  harm  to  himself.  Thomas  v. 
Kinkead,  55  Ark.  502,  15  L.R.A.  558,  29 
Am.  St.  Rep.  68,  18  S.  W.  854;  Head  v. 
Martin,  85  Ky.  480,  3  S.  W.  622. 

So,  the  use  of  a  pistol  by  an  officer  in 
attempting  to  arrest  a  person  who  is 
charged  with  a  misdemeanor  is  excessive 
force  which  will  render  him  liable.  Sossa- 
mon  V.  Cruse,  133  N.  C.  470,  45  S.  E.  757. 

And  the  fact  that  a  constable  had  war- 
rants for  the  arrest  of  a  person,  charging 
him  with  misdemeanors,  is  no  defense  to  an 
action  for  damages  for  killing  him  by  shoot- 
in  <;  him  when  he  was  fleeing  to  avoid  arrest. 
Middleton  v.  Holmes,  3  Port.  (Ala.)  424. 

In  Towle  v.  Matheus,  130  Cal.  574,  62  Pac. 
1064,  a  suit  against  a  constable  and  his 
bondsmen  for  the  act  of  a  deputy  who,  in 
assisting  the  constable  in  arresting  plaintiff 
for  a  breach  of  the  peace,  shot  plaintiff  in 
the  back,  a  judgment  for  plaintiff  was  af- 
51  L.R,A.(N.S.) 


firmed,  it  being  held  that  the  act  of  the 
deputy,  while  unnecessary,  wrongful,  and 
negligent,  was  not  malicious  or  extraofficial 
so  as  to  relieve  defendants  from  liability. 

The  acts  of  deputy  sheriffs  in  shooting  a 
person  while  attempting  to  arrest  him  for 
an  offense  committed  in  their  presence  were 
"official  acts,"  within  a  statute  making  a 
sheriff  responsible  for  the  official  acts  of  bis 
deputies.  King  v.  Brown,  100  Tex.  109,  94 
S.  W.  328,  reversing  41  Tex.  Civ.  App.  588, 
93  S.  W.  1017. 

But  in  Brown  v.  Wallis,  100  Tex.  546,  12 
L.R.A.(N.S.)  1019,  101  S.  W.  1070,  a  com- 
panion case  to  the  preceding  one,  growing 
out  of  the  same  transaction,  where  the  evi- 
dence presented  failed  to  show  that  the  of- 
fense for  which  the  deputies  were  attempting 
to  make  an  arrest  was  committed  in  their 
presence,  or  that  they  were  acting  under  a 
warrant,  it  was  held  that  a  case  of  ^'official 
acts"  had  not  been  made  out  so  as  to  render 
the  sheriff  liable. 

An  officer  who  shoots  one  who  is  fleeing 
to  escape  after  being  arrested  for  a  misde- 
meanor is  liable.  Head  v.  Martin,  85  Ky. 
480,  3  S.  W.  622. 

Thus,  in  Thomas  v.  Kinkead,  55  Ark.  502. 
15  Jj.B.Jl.  658,  29  Am.  St.  Rep.  68,  18  S.  W. 
854,  a  suit  against  an  officer  and  his  bonds- 
men for  shooting  plaintifl^s  intestate  while 
he  was  attempting  to  escape  after  being  ar- 
rested on  a  misdemeanor  charge,  the  court 
reversed  a  verdict  for  defendants,  because 
of  a  charge  of  the  trial  court  that  defendant 
had  a  right  to  shoot  deceased  if  it  was 
necessary  to  prevent  his  escape. 

The  wrongful  shooting  by  a  deputy  sheriff 
of  a  prisoner  attempting  to  escape  from  ar- 
rest for  a  misdemeanor  is  an  official  act 
which  creates  a  liability  on  the  sheriflfs 
bond.     Brown  v.   Weaver,   76   Miss.    7,  42 
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e&se  fails  to  convince  the  jury  of  the  truth 
of   tlie   averments  of  the  declaration. 

14  Snc.  PL  ft  Pr.  342,  343,  and  notes;  29 

Cyc.    683-585;    Chicago  &  E.   I.   R.   Co.  v. 

DriBColl,  176  111.  330,  52  N.  E.  923;  Chicago 

City    R.  Co.  V.  Bruley,  215  111.  464,  74  N. 

E.    441;   New  York,  C.  &  St.  L.  R.  Co.  v. 

Kistler,  66  Ohio  St.  326,  64  N.  £.  132,  12 

Am.  ^eg.  Rep.  343;  Baltimore  &  0.  R.  Co. 

V.    Lockwood,   72   Ohio   St.   686,   74  N.   E. 

1071,   18  Am.  Neg.  Rep.  690;  Buffington  v. 

Atlantic  &  P.  R.  Co.  64  Mo.  246;  Price  v. 

St.  LK>uis,  K.  C.  ft  N.  R.  Co.  72  Mo.  414, 

4    Am.   Neg.  Cas.  508;   Gurley  v.  Missouri 

P.  R.  Co.  93  Mo.  445,  6  S.  W.  218;  Hawker 

V.    Baltimore  &  O.   R.  Co.  15  W.  Va.  629, 

36   Am.  Rep.  825;   Louisville  &  N.  R.  Co. 

V.    Wade,  46  Fla.  197,  35  So.   863;   Bowie 

V.   Birmingham  R.  &  Electric  Co.  125  Ala. 

397,   60  L.R.A.  632,  82  Am.  St.  Rep.  247, 

27  So.  1016. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

Appellants,  the  parents  and  brothers  of 
Frank  Johnston,  brought  suit  against  ap- 


pellees, W.  W.  Cunningham,  the  sheriff  of 
Prentiss  county,  and  the  sureties  on  his 
official  bond,  for  the  full  penalty  of  the 
bond,  claimed  as  damages  for  the  wrong- 
ful death  of  Frank  Johnston,  who  was  shot 
and  killed  by  the  sheriff.  Frank  Johnston, 
when  killed,  was  twenty  years  old.  He  was 
a  hunchback,  carrying  his  head  tilted  far 
back  and  a  little  to  one  side,  and  was  5  feet 
high.  On  Sunday,  September  18,  1910,  at  a 
church  meeting  in  the  country,  called  an 
''all  day  singing,"  several  boys,  including 
Frank  Johnston,  became  engaged  in  a  fight, 
or  disturbance  of  the  peace.  The  sheriff's 
attention  was  called  to  the  matter  and  with 
two  deputies  he  proceeded  to  arrest  the 
boys.  The  scene  of  the  disturbance  was 
something  over  100  yards  from  the  church. 
When  the  sheriff  and  his  deputies  ap- 
proached, Frank  Johnston  ran  off  through 
the  woods,  and  was  followed  by  the  officers 
and  a  number  of  other  persons.  After  run- 
ning a  distance  of  100  to  150  yards,  the 
sheriff  drew  his  pistol  and  fired.  The  boy 
dropped  instantly,  shot  in  the  head,  and 
died    in    a    short    time.      While    pursuing 


L.R.A.  423,  71  Am.  St  Rep.  612,  23  So. 
388. 

And  the  shooting  by  a  city  marshal  of 
one  who  is  fleeing  after  being  arrested  for  a 
misdemeanor  is  wrongful,  and  is'  an  official 
act  for  which  his  sureties  are  liable.  Rischer 
V.  Meeham,  11  Ohio  C.  C.  403,  5  Ohio  C.  D. 
416. 

In  Hendrick  v.  Walton,  69  Tex.  192,  6  S. 
W.  749,  it  was  held  that  under  the  statute 
creating  liability  when  the  death  of  any 
person  is  caused  by  the  wrongful  act, 
negligence,  unskilfulness,  or  default  of  an- 
other, a  sheriff  and  his  sureties  were  not 
liable  for  the  act  of  a  deputy  in  shooting 
one  who  was  endeavoring  to  escape  after 
being  arrested.  It  was  not  decided  whether 
the  act  of  the  deputy  was  an  "official  act*' 
within  a  statute  making  a  sheriff  respon- 
sible for  such  acts  of  his  deputy. 

And  in  Stephenson  v.  Sinclair,  14  Tex. 
Civ.  App.  133,  36  S.  W.  137,  which  was  an 
action  for  injury  to  a  horse  shot  by  a  con- 
stable while  being  ridden  by  a  misdemean- 
ant in  escaping  after  being  arrested,  the 
constable  and  his  sureties  were  held  liable, 
the  court  saying  that,  while  the  constable 
had  no  authority  to  fire  upon  the  prisoner, 
that  fact  did  not  remove  his  effort  to  pre- 
vent the  escape  out  of  the  realm  of  official 
duty,  so  as  to  relieve  his  sureties  from  lia- 
bility. 

In  Gosczinski  v.  Carlson,  —  Wis.  — ,  147 
N.  W.  1018,  a  deputy  sheriff  was  held  lia- 
ble to  one  whom  he  shot  while  running  to 
escape  after  being  arrested  on  a  civil  war- 
rant, though  the  court  found  that  the  shot 
was  fired  merely  to  frighten  plaintiff  into 
submission,  without  any  intent  to  hit  him. 

Although  an  officer  is  authorized  to  shoot 
one  charged  with  a  felony  if  necessary  to 
effect  his  arrest  under  a  warrant  therefor, 
$1  I..R,A,(N.S,) 


a  plea  of  justification  in  an  action  for  dam- 
ages against  a  sheriff  for  the  killing  by 
his  deputy  of  a  person  under  such  circum- 
stances is  insufficient  unless  it  avers  that 
the  officer  made  known  to  deceased  his  au- 
thority for  arresting  him,  or  sets  out  cir- 
cumstances which  would  make  the  impart- 
ing of  such  information  unavailing  or  un- 
reasonable, and  that  the  shooting  was  neces- 
sary to  prevent  the  escape,  an  averment  that 
the  shooting  reasonably  appeared  to  be 
necessary  being  insufficient.  Richards  v. 
Burgin,  159  Ala.  282,  49  So.  294,  17  Ann. 
Cas.  898. 

A  peace  officer  has  no  right,  upon  sus- 
picion merely  that  a  felony  has  been  com- 
mitted, when  in  fact  it  has  not,  to  shoot 
the  person  suspected  to  prevent  his  escape, 
and  if  he  makes  a  mistake  as  to  the  com- 
mission of  a  felony  he  is  liable.  Petrie  v. 
Cartwright,  114  Ky.  103,  59  L.R.A.  720, 
102  Am.  St.  Rep.  274,  70  S.  W.  297,  13  Am. 
Crim.  Rep.  72. 

Before  an  officer  can  resort  to  extreme 
measures  to  prevent  an  escape  from  an  un- 
authorized arrest  in  case  of  a  felony,  he 
should  exercise  a  high  degree  of  care  and 
diligence  in  ascertaining  whether  he  has 
the  right  or  wrong  man,  and  failure  to  exor- 
cise such  care  will  render  him  and  his 
bondsmen  liable  for  injuries  inflicted.  Kop- 
plekom  V.  Huffman,  12  Neb.  95, 10  N.  W.  577. 

But  when  a  peace  officer  shoots  a  person 
in  attempting  to  arrest  him  without  a  war- 
rant for  a  felony,  without  any  information 
which  either  required  or  authorized  him  as 
an  officer  to  lay  hands  on  him,  much  less 
to  use  a  deadly  weapon,  for  the  purpose  of 
arresting  him,  he  does  not  act  colore  officii 
so  as  to  render  his  sureties  liable.  Chandler 
V.  Rutherford,  43  0.  C.  A.  218,  101  Fed. 
774,  R,  L.  S. 


JOHNSON  V.  STATE. 


1186 


told    by   appellant   that  he  could   not   eat 
anything  and  was  suflfering  from  malaria. 
Appellant  was  at  the  time  under  fear  of 
being  lynched.    He  told  Mr.  Fitzgerald  that 
he  was  afraid,  and  "wanted  to  die  a  decent 
death."     He   was   told   by   Mr.    Fitzgerald 
that  the  people  believed  that  he  was  guilty, 
and  that  the  body  found  was  that  of  the 
deceased.     Mr.  Fitzgerald  testified  that  at 
th.e  time  of  the  conversation  with  appellant, 
he  did  not  know  whether  the  body  found 
-was   that  of  Elston  Brewer,  the  deceased, 
and  that  he  had  no  definite  knowledge  rel- 
ative  thereto   until   appellant's   confession. 
We  quote  from  the  testimony  of  Mr.  Fitz- 
g^erald  to  show  what  statements  were  made 
by  him  to  induce  appellant  to  confess: 

Q.  How  many  trips  did  you  make  to  see 
him  7 

A.  Three. 

Q.  What  happened  between  you  and  Mr. 
Johnson  at  the  jail  on  your  first  visit  there  ? 

A.  Well,  I  tried  to  get  him  to  confess. 

Q.  What  did  you  say  to  him  to  induce 
him  to  confess? 

A.  Nothing  specially;  I  told  him  I 
thought  he  was  guilty.  I  heard  the  testi- 
mony at  the  coroner's  jury;  and  he  looked 
listless  and  nervous,  and  I  didn't  think  he 
would  have  any  peace  until  he  unburdened 
himself  of  this  awful  crime  I  thought  he 
had  committed. 

Q.  You  told  him  also  you  were  a  Spirit- 
ualist, and  could  look  down  in  his  soul  and 
see  the  black  crime  he  had  committed? 

A.  I  didn't  tell  him  that  way.  I  went  up 
there  that  evening  and  said,  ''You  better 
confess;  that  boy  we  dug  up  there,  these 
printers  say,  to  the  best  of  their  knowledge, 
it  is  Elston  Brewer,  and  there  is  no  doubt 
about  your  guilt,  and  you  have  not  slept  a 
wink  since  you  killed  that  boy,  and  you  won't 
have  any  peace  until  you  confess;"  and  I 
asked  him  what  church  he  belonged  to,  and 
he  had  better  look  beyond  the  grave  for  com- 
fort; that  his  only  hope  was  salvation,  an'l 
asked  him  what  church  he  belonged  to;  and 
he  said  he  didn't  have  much  training  at 
all,  and  went  to  the  Baptist  and  Methodist 
church;  and  I  told  him  we  had  some 
mighty  good  ministers  in  town,  and  if  he 
wanted  one  I  would  get  one;  and  he  said, 
"No,"  he  didn't  want  one  then,  but  he  would 
see  about  it  later;  and  he  said,  "What  are 
you,  anyhow?"  and  I  said,  "I  am  a  Spirit- 
ualist, and  I  can  look  down  in  your  black 
heart  and  see  this  diabolical  crime  you 
committed  at  midnight  the  other  night."  1 
was  hitting  in  high  places  when  I  said  that, 
of  course. 

Thus  far  the  facts  and  circumstances  con- 
nected with  the  making  of  the  confession 
by  appellant  have  been  stated  by  us  from 
51  L.R.A.(N.S.)  7 


the  testimony  of  Mr.  Fitzgerald.  Upon  one 
of  his  visits  to  the  jail  to  see  appellant, 
Mr.  Fitzgerald  was  attended  by  another 
prominent  newspaper  man  of  the  city  of 
Vicksburg,  Mr.  F.  P.  Cashman,  city  editor 
of  the  Evening  Post.  Mr.  Cashman  testi- 
fied that  appellant  was  very  sick  when  he 
visited  him  with  Mr.  Fitzgerald.  Continu- 
ing his  testimony,  Mr.  Cashman  said  that 
appellant  "was  lying  on  his  cot,  and  great 
beads  of  perspiration  breaking  out  on  his 
forehead  and  his  hands  and  all  portions  of 
his  cheek,  and  he  was  tossing  from  one 
side  of  the  cot  to  the  other,  and  turning  over, 
and  sat  up  awhile  and  laid  down  awhile, 
and  his  sentences  were  disconnected,  and 
looked  like  he  was  mentally  deranged."  He 
further  stated  that  Mr.  Fitzgerald  talked 
to  appellant  for  a  length  of  time  which  ap- 
peared to  witness  to  be  about  an  hour,  and 
was  telling  appellant  that  "he  was  a  liar 
and  a  murderer,  and  he  better  confess  and 
ease  his  conscience."  Mr.  Cashman  visited 
appellant  next  morning  about  11  o'clock, 
shortly  after  the  confession  had  been  given 
Mr.  Fitzgerald,  and  he  testifies  that  he 
found  appellant  still  sick,  suffering  with 
fever,  and  in  an  abnormal  condition. 

Viewing  all  the  facts  and  circumstances 
surrounding  the  securing  of  the  confession, 
we  do  not  believe  that  it  was  of  such  free 
and  voluntary  character  as  to  render  it  ad- 
missible in  this  case.  It  is  well-nigh  im- 
possible to  have  a  fixed  rule  by  which  may 
be  determined  the  amount  or  degree  of  im- 
proper infiuence  necessary  to  make  a  con- 
fession involuntary.  It  was  said  by  Judge 
Handy  in  the  opinion  of  Simon  v.  State, 
37  Miss.  288,  that  "it  is  a  very  familiar 
and  well-established  rule  that  a  confession 
is  not  admissible  in  evidence,  unless  it  is 
made  freely  and  voluntarily,  without  re- 
straint, and  without  hope  of  reward  or  fear 
of  punishment." 

A  confession  cannot  be  said  to  be  in  every 
respect  freely  and  voluntarily  made  if  it 
has  been  obtained  by  any  sort  of  threat 
or  violence,  or  any  promise,  direct  or  im- 
plied, or  by  the  exertion  of  any  infiuence. 
Underbill,  Crim.  Ev.  2d  ed.  §  126.  Mr. 
Underbill,  citing  the  case  of  People  v.  Mc- 
Mahon,  16  N.  Y.  384,  makes  the  following 
quotation  in  his  note  on  this  subject: 
"Voluntary  is  not  always  used  in  contra- 
distinction to  compulsory.  In  many  cases 
'voluntary'  means  proceeding  from  the  spon- 
taneous operation  of  the  party's  own  mind, 
free  from  the  influence  of  any  extraneous 
disturbing  cause." 

It  has  been  held  by  this  court  that  a 
confession  should  not  be  admitted  if  there 
IS  a  reasonable  doubt  as  to  whether  it  wa^ 
freely  and  voluntarily  made.  Concerning 
this,  we  quote  from  Brame  &  Alexander's 
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skull  of  the  dead  man  had  been  crushed, 
stud  that  the  body  had  then  been  incased  in 
a»  sack  and  wrapped  in  a  quilt,  to  which 
rocka  and  stones  had  been  attached  with 
Bash  or  tiller  cord.  This  body  was  after- 
'wards  identified  as  that  of  Elston  Brewer, 
a  young  man  twenty-six  years  of  age,  who, 
toigether  with  appellant,  had  gone  to  Vicks- 
burg  from  some  point  in  Arkansas,  prob- 
ably Cave  City. 

Brewer  was  the  owner  of  two  small  boats, 
one  of  them  being  a  house  boat  in  which  he 
and  appellant  lived.  He  was  a  printer  by 
trade,  and,  according  to  the  testimony  of 
his  father,  was  at  the  time  going  down  the 
river  on  a  pleasure  trip.  According  to  the 
confession  of  appellant,  he  and  Brewer  had 
started  for  New  Orleans,  Brewer  promising 
to  give  appellant  a  job,  the  nature  of  which 
does  not  appear.  Before  the  finding  of  this 
body,  appellant  had  mentioned  the  disap- 
pearance of  his  partner,  Brewer,  and  when 
he  saw  the  body,  which  seems  to  liave  been 
drawn  ashore  near  the  boats  in  which  he 
and  Brewer  lived,  his  actions  were  such  as 
to  arouse  the  suspicions  of  those  who  saw 
him. 

A  day  or  two  before  the  finding  of  this 
body,  appellant  went  to  the  Merchants'  Na- 
tional Bank  of  Vicksburg,  told  one  of  the 
oflBcers  thereof  that  his  name  was  Brewer, 
and  asked  him  how  he  could  obtain  some 
money,  and  was  told  "to  have  some  bank 
to  wire  us  to  pay  him  the  money  and  waive 
identification."  This  bank  afterwards,  on 
July  16th,  received  a  telegram  from  a  bank 
at  Batesville,  Arkansas,  directing  it  to  pay 
Brewer  the  sum  of  $50,  and  to  waive  his 
identification. 

On  the  day  before  the  receipt  by  the  bank 
of  this  telegram, — that  is,  on  the  15th  of 
July, — appellant  went  to  the  office  of  the 
Western  Union  Telegraph  Company  and  de- 
livered to  the  operator  in  charge  the  follow- 
ing telegram,  which  was  accepted  and  sent 
by  the  company: 

To  G.  W.  Brewer,  Phone  Cave  City,  Ark., 
Batcsville,  Ark.  Want  larger  boat.  Com- 
ing back.  Wire  $50  at  once  to  Merchants* 
National  Bank  without  identification.  Let- 
ter   follows.     Elston.      (Subject  to  delay.) 

G.  W.  Brewer  was  the  father  of  Elston 
Brewer,  and  when  the  telegram  was  de- 
livered to  the  operator  by  appellant  he  told 
her  that  G.  W,  Brewer  was  his  father.  Ap- 
pellant was  identified  by  the  officer  of  the 
bank  with  whom  he  dealt  and  by  the  tele- 
graph operator,  as  being  the  man  who  made 
the  inquiry  at  the  bank,  and  as  the  man 
who  sent  the  telegram  above  referred  to. 
This  telegram  addressed  to  Mr.  G.  W. 
Brewer  was  received  by  him,  and  the  tele- 
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gram  from  the  bank  at  Batesville  to  the 
bank  at  Vicksburg  was  sent  at  his  request. 

After  being  arrested  and  placed  in  jail, 
appellant  confessed  to  several  parties  on 
different  occasions  that  he  had  killed 
Brewer,  his  confession  being,  in  the  Ian* 
guage  of  the  witness  Fitzgerald,  as  follows: 

**  'The  boy  promised  me  when  we  left  Ar- 
kansas that  he  would  go  to  New  Orleans, 
and  after  he  got  here  he  made  up  his  mind 
to  make  his  way  back  home.'  And  I  think 
he  said  he  was  going  to  sell  the  boats  and 
go  back  and  send  him  adrift,  or  make  his 
way  back  to  Memphis  and  go  home,  and 
said:  'We  quarreled  a  good  deal  about  it 
Sunday  and  Sunday  evening;  we  read  u 
while,  and  I  cooked  supper,  and  we  played 
cards  again,  and  we  quarreled  again,  and 
we  used  the  quarrel;  1  knew  Elston  pretty 
well,  and  I  didn't  think  he  was  treating  me 
right,  and  the  boy  went  to  bed  about  JO 
o'clock  and  about  1  or  2  o'clock — some  time 
after  12,  I  don't  remember  the  exact  time — 
I  got  up  and  he  was  asleep,  and  I  went  and 
got  the  ax  and  hit  him  one  lick  in  the  head, 
and  he  groaned  and  made  a  loud  noise,  and 
I  was  afraid  the  passers-by  would  hear  him, 
and  I  went  back  and  hit  him  until  he  was 
perfectly  still.  And  then  he  said:  *1  got 
out;  the  boat  was  by  the  Y.  &  M.  V.  depot, 
and  I  came  up  and  sat  on  the  curb  for  a 
while,  and  went  up  on  Washington  street, 
and  first  thought  I  would  give  myself  up. 
and  studied  about  that  for  a  while,  and 
went  back  on  the  boat  and  got  a  sack  and 
put  some  stones  in  it,  and  tied  the  sack 
around  Elston's  body  and  turned  the  boat 
around  and  shoved  him  overboard,  and  he 
sank.' " 

A  few  days  before  he  was  killed.  Brewer 
had  attempted  to  sell  his  boats;  one  of  the 
parties  to  whom  he  attempted  to  sell  being 
Mr.  Dillon,  the  gentleman  who  afterwards 
discovered  his  body  fioating  in  the  canal. 
That  Brewer  was  murdered  seems  not  to  be 
open  even  to  the  suggestion  of  a  doubt,  the 
only  fact  to  be  determined  being  the  identi- 
tv  of  the  murderer. 

The  only  ground  upon  which  a  reversal 
of  the  judgment  of  the  court  below  is  asked 
in  which  there  can  be  any  sort  of  merit  is 
the  one  upon  which  my  brethren  think  the 
judgment  should  be  reversed,  and  that  is 
that  the  court  erred  in  admitting  the  testi- 
mony of  Mr.,E.  A.  Fitzgerald,  to  whom  one 
of  the  confessions  introduced  in  testimony 
was  made.  The  ground  upon  which  -the  re- 
versal is  placed  is  that  this  confession  was 
not  "in  every  respect  freely  and  volunta- 
rily made,"  and  because  "it  does  not  appear 
that  the  confession  wa8  from  the  'spontane- 
ous operation'  of  appellant's  own  mind." 

Confessions  are  nothing  more  than  a  par- 
ticular class  of  admissions  against  interest. 
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10  o'clock  the  next  morning,  all  that 
l«^i4;zg^erald  said  to  appellant  in  this  connec- 
t^ion  -was :  **  *Well,  you  had  another  rest- 
leas  night;  I  see  you  never  slept  a  wink  last 
niglif;.  Are  you  ready  to  confess  this  morn- 
ing?' And  he  said:  'Yes,  boys;  I  am  ready 
^o  'fcell  you  all  about  it' "  Record,  p.  76. 
Appellant  then  proceeded  to  make  confes- 
Bion. 

On  this  visit  Fitzgerald  was  accompanied 
by   Aif  r.  Fox,  manager  of  the  Western  Union 
Telegraph   Company,   who   was   also   intro- 
duced, as  a  witness  to  the  confession.     He 
-waA    asked  the   following  question:      "Tell 
ttie    jury  whether  or  not  you  or  Mr.  Fitz- 
gerald, either  one,  at  that  time,  held  out 
any    liope  of  reward  or  aid,  or  threatened 
him    to  make  any  statement  or  confession 
to   you  or  Mr.  Fitzgerald."     Record,  p.  94. 
To   Mrhich  he  replied:     "None  whatever;   I 
don't  think  there  were  two  words  before  he 
made  the  remark  and  said:     'Well,  boys,  I 
am   ready  to  confess  this  morning.* "     Rec- 
ord,   p.  94. 

The  statement  made  by  appellant  to  Fitz- 
gerald as  to  his  fear  of  being  lynched  was 
made  at  the  second  interview,  was  not 
caused  by  anything  said  to  him  by  Fitz- 
gerald, and  there  is  nothing  in  the  evidence 
to  indicate  that  the  confession  was  made  on 
account  of  any  fear  of  being  lynched.  Rec- 
ordy  pp.  71  to  77.  All  that  appellant  said 
with  reference  to  any  fear  of  being  lynched 
MrsLB  that  he  didn't  want  to  attend  a  prelim- 
inary hearing  for  the  reason  that  he  was 
afraid  he  would  be  lynched,  and  Fitzgerald 
told  him  he  could  waive  examination,  and 
would  not  be  out  of  jail  more  than  twenty 
minutes. 

When  the  court  was  called  upon  to  rule 
on    the    competency    of    Fitzgerald's   testi- 
mony, no  testimony  except  that  of  his  own 
had  been  introduced,  or  sought  to  be  intro- 
duced,  with  reference  to  the  circumstances 
surrounding  the  making  of  this  confession. 
From    that  it  did  not  appear  whether,  at 
the  time  of  making  the  confession,  appel- 
lant was  sick  or  well.    After  the  confession 
had  been  admitted,  and  on  cross-examina- 
tion   by   counsel   for   appellant,    Fitzgerald 
stated   that,  while  he  did  not  know   it  of 
his   own  knowledge,   he   thought   appellant 
was   under   treatment   of  a   physician   and 
was  taking  medicine  at  the  time;  that  ap- 
pellant spoke  of  having  contracted  malaria 
on   the    river;    but  that   his  condition   ap- 
peared  to  him    (Fitzgerald)    to  be  normal. 
It  will  be  observed  from  this  statement 
that  appellant  was  not  threatened  with  any 
temporal  harm  in  event  he  declined  to  con- 
fess,  or  promised  any  temporal  benefit  in 
event  he  should  do  so.     What  was  said  to 
him.  in  effect,  was  simply  this:    That  Fitz- 
gerald,  by  reason   of  being  a  Spiritualist, 
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knew  that  he  had  committed  the  crime,  and 
that,  by  reason  of  his  having  committed  it, 
he  would  have  neither  peace  here  nor  Sal- 
vation hereafter,  unless  he  confessed  it; 
that  "the  best  thing  he  could  do  was  to 
confess  and  try  to  save  his  soul." 

From  this  it  will  be  seen  that  the  punish- 
ment with  which  appellant  was  threatened 
if  he  did  not  confess,  and  the  benefit  which 
he  was  told  he  would  obtain  by  confessing, 
were  both  predicated  upon  a  belief  in  a  life 
beyond  the  grave  and  upon  a  future  state 
of  punishments  and  rewards.  In  numerous 
decisions  it  has  been  held  that  exhortations 
invoking  the  terrors  of  punishment  predi- 
cated upon  theological  beliefs,  and  the  hold- 
ing out  of  hopes  of  a  spiritual  nature,  do 
not  make  the  confession  thereby  obtained 
incompetent,  as  will  appear  from  an  exami- 
nation of  the  authorities  cited  by  Wigmore 
to  §  840  of  vol.  1  of  his  Treatise  on  Evi- 
dence, and  collated  in  a  note  to  State  v. 
Williams,  Ann.  Cas.  1913B,  310. 

No  case  holding  the  contrary  has  come 
under  my  observation,  and,  according  to 
Mr.  Wigmore,  no  such  case  can  be  found. 
"It  is  obvious  that,  in  their  ordinary 
aspect,  the  influence  of  religious  considera- 
tions makes  entirely  for  truth  in  a  confes- 
sion, and  not  against  it.  Mr.  Joy's  expo- 
sition of  this  point  can  never  be  improved 
upon:  "1842,  Mr.  Joy,  Confessions,  51: 
'It  seems  difficult  to  imagine  that  a  man 
under  spiritual  convictions  and  the  in- 
fluence of  religious  impressions  would  there- 
fore confess  himself  guilty  of  a  crime  of 
which  he  was  not  guilty;  or  that  a  man 
under  a  strong  sense  of  his  spiritual  rela- 
tions with  God  could  hope  to  please  God 
by  a  falsehood;  that  a  "confidence  created" 
between  him  and  his  pastor,  or  the  "being 
thrown  off  his  guard"  by  this  confidence, 
should  induce  him  not  to  confess  (that  it 
might  naturally  do  if  he  were  guilty),  but 
induce  him  to  confess  falsely.  Such  spirit- 
ual convictions  or  spiritual  exhortations 
seem,  from  the  nature  of  religion,  the  most 
likely  of  all  motives  to  produce  truth.  They 
are  therefore  of  a  class  entirely  different 
from  those  that  exclude  confessions.  A  con- 
fession is  excluded  because  the  motive 
which  induces  it  is  calculated  to  produce  un- 
truth, because  it  is  likely  to  lead  to  false- 
hood. If  temporal  hopes  exist,  they  may 
lead  to  falsehood.  Spiritual  hopes  can  lead 
to  nothing  but  truth.*"  1  Wigmore,  Ev. 
§  840. 

This  point  was  expressly  decided  by  our 
old  high  court  of  errors  and  appeals  in 
Frank  v.  State,  39  Miss.  711,  wherein  the 
court  said:  "Anything  reasonably  tending 
to  hold  out  the  hope  or  promise  of  reward 
or  benefit  for  confession,  or  of  punishment 
or  injury  for  the  failure  to  confess,  is  in 
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culiarly  under  'the  jurisdiction  and  conlrol 
of    the  court.     The  persons  and  estates  of 
the  insane,  or  those  alleged  to  be  insane, 
are  the  subjects  of  protection  and  care  of 
courts  having  probate  jurisdiction.     When 
the  proceeding  is  instituted,  the  matter  is 
then  under  the  direction  of  the  court,  even 
to  the  extent  of  authorizing  it  to  cause  the 
seizure  of  the  body  of  the  person  alleged 
to  be  of  unsound  mind.    The  statute  under 
consideration  makes  no  provision  for  a  dis- 
missal, nor  does  it  provide  for  an  appeal  to 
this   court.     The   court  may   or   may   not 
authorize  or  permit  the  petition  to  be  dis- 
missed.    In    Qalbreath   v.    Black,   89    Ind. 
300,  it  was  held  that  the  court  ought  not 
to    allow  the   proceeding  to  be   dismissed 
without  the  consent  of  the  person  alleged  to 
be  of  unsound  mind." 

Upon  this  point,  as  also  upon  one  phase 
of  the  petitioner's  attitude  in  law  toward 
the  proceeding,  it  was  said  in  the  case  of 
Hughes  V.  Jones,  116  N.  Y.  67,  6  L.R.A. 
632,  16  Am.  St.  Rep.  386,  22  N.  E.  446,  that 
"the  primary  object  of  the  proceeding  is 
not  to  benefit  any  particular  individual,  but 
to  see  whether  the  fact  of  mental  incapacity 
exists,  so  that  the  public,  through  the 
courts,  can  take  control.  The  petitioner 
can  derive  no  direct  benefit  from  it.  The 
advantage  to  him,  if  any,  is  only  such  as 
would  result  if  any  other  person  had  first 
acted  in  the  matter.  Attentive  study  of 
the  history,  nature,  and  object  of  lunacy 
proceedings  leads  to  the  conclusion  that  the 
petitioner  therein  is  not  a  party  to  the 
record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the 
world  is  estopped." 

It  was  said  in  the  above  case  that  this 
condition,  that  is,  the  peculiar  attitude  of 
the  law  toward  an  inquest  de  lunatico,  as 
well  as  toward  the  one  who  as  petitioner 
put  the  inquest  in  motion,  arose  from  the 
fact  that  anciently  the  king,  as  the  polit- 
ical parens  patriae,  assumed  custody  "as 
guardian  of  his  subjects."  Further  it  is 
said  that  in  this  country  the  proceedings 
are  "instituted  in  behalf  of  the  people  of 
the  state,  who  succeeded  to  the  rights  of 
the  King  in  this  regard."  Hughes  v.  Jones, 
supra.  The  upgrowth  of  this  view,  the  an- 
cient laws,  and  the  logic  6f  the  position 
are  thus  set  out  in  the  case  supra: 

"The  origin  and  history  of  lunacy  pro- 
ceedings throw  some  light  upon  the  sub- 
ject. It  was  provided  by  an  early  statute 
in  England  that  'the  King  shall  have  the 
custody  of  the  lands  of  natural  fools 
(idiots),  taking  the  profits  of  them  with- 
out waste  or  destruction,  and  shall  find 
them  in  necessaries,  of  whose  fee  soever  the 
land  be  holden.  And  after  their  death  he 
shall  restore  them  to  their  rightful  heirs, 
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so  that  no  alienation  shall  be  made  by  such 
idiots,  nor  their  heirs  be  in  any  wise  dis- 
inherited.   17  Edw.  II.  chap.  9. 

"The  same  statute  provided  for  lunatips, 
or  such  as  might  have  lucid  intervals,  by 
making  the  King  a  trustee  of  their  lands 
and  tenements  without  any  beneficial  in- 
terest, as  in  the  case  of  idiots,  who  were 
the  source  of  considerable  revenue  to  the 
Crown.  Id.  chap.  10;  Beverley's  Case,  4 
Coke,  127a,  2  Co.  Inst.  14,  Reg.  Brev.  207, 
Fitzh.  Nat.  Brev.  532,  16  Eng.  Rul.  Cas. 
702;  1  Bl.  Com.  chap.  8,  §  18,  p.  304.  This 
statute  continued  in  force  from  1324  until 
1863.  Ordronaux,  Judicial  Aspects  of  In- 
sanity, p.  4. 

"The  method  of  procedure  thereunder  is 
described  by  an  early  writer  as  follows: 
'And  therefore,  when  the  King  is  informed 
that  one  who  hath  lands  or  tenements  is  an 
idiot,  and  is  a  natural  from  his  birth,  the 
King  may  award  his  writ  to  the  escheator 
or  sheriff  of  the  county  where  such  idiot  is 
to  inquire  thereof.    Fitzh.  Nat.  Brev.  232. 

"The  object  of  the  writ  was  to  ascertain 
by  judicial  investigation  whether  the  per- 
son proceeded  against  was  an  idiot  or  not, 
so  that  the  King  could  act  under  the  stat- 
ute, for  his  right  to  control  idiots  or  luna- 
tics and  their  estates  did  not  commence 
imtil  office  found.  Shelf ord,  Lunatics,  p.  14. 
"Subsequently  authority  was  given  to  the 
lord  chancellor  to  issue  the  writ  or  com- 
mission to  inquire  as  to  the  fact  of  idiocy 
or  lunacy,  and  the  method  of  procedure  was 
by  petition  suggesting  the  lunacy.  Ibid.; 
Re  Brown,  1  Abb.  Pr.  108,  109. 

"It  was  the  ordinary  writ  upon  a  sup- 
posed forfeiture  to  the  Crown,  and  the  pro- 
ceeding was  in  behalf  of  the  King  as  the 
political  father  of  his  people.  Ibid.;  Fitzh. 
Nat.  Brev.  681. 

"As  the  means  devised  to  give  the  King 
his  right  by  solemn  matter  of  record,  it 
was  necessary  before  the  Sovereign  could 
devest  title.  3  Bl.  Com.  269;  Phillips  v. 
Moore,  100  U.  S.  208,  212,  26  L.  ed.  603, 
604;  Anderson's  Diet,  title.  Office  Found. 

"It  was  used  to  establish  the  fact  upon 
which  the  King's  rights  depended,  as  in 
the  case  of  an  alien,  who  could  hold  land 
until  his  alienage  was  authoritatively  es- 
tablished by  a  public  officer,  upon  an  in- 
quest held  at  the  instance  of  the  govern- 
ment. Whether  the  basis  of  action  was 
lunacy  or  alienage,  or  otherwise,  the  pro- 
ceeding was  in  behalf  of  the  public  repre- 
sented by  the  King.    Id. 

"The  inquisition  was  an  inquiry  made  by 
a  jury  before  a  sheriff,  coroner,  escheator, 
or  other  government  officer,  or  by  commis- 
sioners specially  appointed,  concerning 
any  matter  that  entitled  the  Sovereign  to 
the  possession  of  lands  or  tenements,  goods 
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Bon  County  was  proper,  and  that  the  writ 
of  certiorari  issued  herein  should  be 
quashed.    It  is  so  ordered. 

All  concur. 

Petition    for   rehearing   denied   April   2, 
1914. 


VIRGINIA  SUPREME  COURT  OF  AP- 

PEAIiS. 

L.  W.  TYSOR  and  Wife,  Appts., 

V. 

CHARLES  £.  ADAMS,  by  Next  Friend. 

(—  Va.  — ,  81  S.  E.  76.) 

Deed  ^  failure  of  consideration  ^  sup- 
port. " 
A  deed  in  consideration  of  a  home  with 
grantees  in  the  house  conveyed,  care  in  sick- 
ness, and  burial  at  death,  will  be  set  aside 
if  the  grantees  immediately  upon  securing 
it  treat  the  grantor  with  such  harshness  as 
to  terrorize  him,  and  move  from  the  prop- 
erty, leaving  the  grantor  alone  in  the  house, 
although  the  grantees  invite  him  to  accom- 
pany them  to  the  new  abode. 

(March  12,  1914.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  the  City  of  Nor- 
folk  in   complainant's   favor   in   a   suit   to 
cancel   a   deed,   and   to   enjoin    defendants 
from  interfering  with  complainant's  posses- 
sion of  the  premises.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  R.  F.  Wells,  for  appellants: 
Plaintiff  having  taken  the  position  that 
the  deed  was  void,  and  having  brought  suit 
to  set  it  aside,  defendant  was  relieved  from 
tendering    performance    of    his    agreement 
until   plaintiff   thereafter   notified   him    to 
perform  his  agreement,  and  requested  him 
BO  to  do. 

Barnes  ▼.  Morrison,  97  Va.  378,  34  S.  E. 
93;  United  SUtes  ▼.  Peck,  102  U.  S.  64, 
26  L.  ed.  .46;  Wampler  v.  Harrell,  112  Va. 
642,  72  S.  E.  135;  Lamb  v.  Clark,  29  Vt. 
273;  Lewis  v.  Lewis,  74  Conn.  630,  92  Am. 
St.  Rep.  240,  61  Atl.  854;  Risley  v.  Mc- 
Niece,  71  Ind.  434;  Scott  v.  Scott,  89  Wis. 
93,  61  N.  W.  286;  Leonard  v.  Smith,  80 
Iowa,  194,  45  N.  W.  762;  Jenkins  v.  Stet- 
son,  9   Allen,   128. 

Mr.  R.  Randolph  Hicks,  for  appellee: 
Plaintiff  is  entitled  to  cancelation  of  the 
deed. 

Note. —  For  relief  of  grantor  in  convey- 
ance in  consideration  of  agreement  to  sup- 
port, which  is  broken  by  grantee,  see  note 
to  Dixon  V.  Milling,  43  L.R.A.(N.S.)  916. 
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Rowell  V.  Jewett,  69  Me.  300 ;  McClelland 
V.  McClelland,  176  111.  83,  51  N.  E.  559; 
Lowman  v.  Crawford,  99  Va.  688,  40  S.  E. 
17;  Dorsey  v.  Wolcott,  173  111.  539,  50  N. 
E.  1015;  Kabrice  v.  Von  der  Brelie,  190  111. 
460,  60  N.  E.  835;  Lane  v.  Lane,  106  Ky. 
530,  60  S.  W.  857 ;  BevlM  v.  Keen,  23  Ky. 
,L.  Rep.  757,  64  S.  W.  428;  Lockwood  v. 
Lockwood,  124  Mich.  627,  83  N.  W.  613; 
Mclntire  v.  Mclntirc,  76  Neb.  397,  106  N. 
W.  29. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  at  the 
November  rules,  1911,  of  the  circuit  court 
of  the  city  of  Norfolk,  alleging  that  a  cer- 
tain deed  executed  June  13,  1911,  by  the 
appellee,  Charles  E.  Adams,  to  the  appel> 
lants,  L.  W.  Tysor  and  Hattie  V.  Tysor, 
his  wife,  conveying  to  the  latter  a  certain 
house  and  lot,  was  executed  through  persua- 
sion and  blandishment,  the  complainant  be- 
ing an  old  man,  and  not  able  to  take  care  of 
himself,  and  that  the  consideration  for  the 
deed  had  wholly  failed.  The  prayer  of  the 
bill  was  that  the  deed  be  declared  null  and 
void,  and  the  grantees  enjoined  from  inter- 
fering with  the  complainant's  possession  of 
the  premises. 

The  record  shows  that  the  appellee, 
Charles  E.  Adams,  was  a  retired  seafaring 
man,  old  and  infirm,  who  owned  a  small 
he  use  and  lot  in  the  city  of  Norfolk,  for 
which  he  had  paid  $1,330.  This  property 
was  rented  from  him  by  the  appellants, 
L.  W.  Tysor  and  Hattie  V.  Tysor,  his  wife. 
These  tenants  were  practically  strangers 
to  Adams;  the  property  having  been  rented 
to  them  through  an  agent.  In  the  latter 
part  of  May,  1911,  Adams,  the  appellee,  was 
sick,  and  boarding  with  Mrs.  Frank.  There 
he  was  called  upon  by  Mrs.  Tysor,  his  ten- 
ant, who,  although  a  stranger,  succeeded 
in  persuading  the  appellee  to  leave  Mrs. 
Frank's  and  go  to  his  own  house  and  live 
with  her.  In  a  few  days  after  appellee 
took  up  his  abode  with  Mr.  and  Mrs.  Tysor 
he  executed  the  deed  in  question,  dated 
June  13,  1911,  conveying  to  th3m  jointly 
his  house  and  lot,  in  which  they  were  living. 
The  consideration  stated  on  the  face  of  the 
deed  was  "$5  and  other  valuable  considera- 
tions;" but  in  a  few  days  thereafter  a  paper 
was  executed -by  L.  W.  Tysor  showing  that 
the  real  consideration  was  that  the  grantees 
would  allow  the  grantor  to  make  the  house 
his  home  as  long  as  he  lived,  without  charge 
for  board,  and  that  they  would  take  good 
care  of  him  in  case  of  sickness,  and  in  the 
event  of  death  see  that  he  was  buried 
properly. 

While  the  evidence  shows  that  the  grant- 
or in  this  deed  was  a  feeble,  guileless  old 


ALDERSON  v.  KAHLE. 


1109 


to  charge  accuBation  of  the  commission 
of   a  specific  offense. 

Hilbel  -—  statutory  slander  *  privilege. 

2.  The  common-law  defenses  of  privilege 
in  actions  for  defamation  are  available  in 
actions  for  statutory  slander. 

Same  —  oommanication  during  alterca- 
tion. 

3.  A  communication  made  in  the  course  of 
an  altercation,  concerning  personal  or  prop- 
erty rights,  and  bearing  some  reasonable 
relation  to  the  subject-matter  of  the  con- 
troversy, is  privileged,  and  it  should  be 
left  to  the  jury  to  say  whether  the  defend- 
ant has  abused  his  privilege. 

"Xrlal  ^  Jury  ^  meaning  of  words. 

4.  The  sense  in  which  actionable  words 
Tvcre  used,  when  the  utterance  thereof  has 
been  attended  by  facts  and  circumstances 
indicating  their  use  in  a  qualified  sense,  so 
as  to  make  them  convey,  to  those  who  heard 
thom,  a  meaning  different  from  the  one  ordi- 
narily accorded  them,  is  a  question  for  jury 
determination. 

Same  -*  instractions  *  mitigating    cir- 
cumstances. 

5.  Instructions  given  in  an  action  for 
slander,  so  drawn  as  to  limit  the  effect  of 
mitigating  circumstances  to  the  inquiry 
as  to  the  existence  of  actual  malice,  deprive 
the  defendant  of  the  benefit  of  the  con- 
sideration of  such  facts  by  the  jury  in  the 
ascertainment  of  the  amount  of  the  dam- 
ages, and  are  erroneous. 


Libel  —  intoxication  —  mitigating    cir- 
cumstance. 

6.  In  such  cases,  intoxication  of  the  de- 
fendant at  the  time  of  his  use  of  the  slan- 
derous words  is  a  mitigating  circumstance, 
proper  for  the  consideration  of  the  jury  in 
estimating  the  damages. 

Same  —  provocation. 

7.  Provocation  by  the  phkintiff,  inducing 
the  utterance  of  the  slanderous  words,  is  a 
mitigating  circumstance  also. 

(Robinson,  J.,  dissents.) 

(February  13,  1914.) 

ERROR  to  the  Circuit  Court  for  Nicholas 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  an  alleged  slander.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  G.  Dnir,  for  plaintiff  in  error: 

The  alleged  slanderous  words  were  not 
actionable. 

Shroyer  v.  Miller,  3  W.  Va.  168;  25 
Cyc.  314,  376,  377;  I*wson  v.  Hicks,  38 
Ala.  279,  81  Am.  Dec.  49;  Rice  v.  Coolidge, 
121  Mass.  393,  23  Am.  Rep.  279;  Hoar  v. 
Wood,  3  Met.  193;  Chaffin  v.  Lynch,  84 
Va.  884,  6  S.  E.  474;  Mo^eley  v.  Moss,  6 
Qratt.  634;  Harman  v.  CundifT,  82  Va.  239; 
Womack  v.  Circle,  20  Gratt.  192;  Hens- 
brough  V.  Stinnett,  25  Gratt.  496;   Bridg- 


The  court  in  Reed  v.  Harper,  25  Iowa,  87, 
05  Am.  Dec.  774,  infra,  does  not  discuss  the 
part  of  the  charge  of  the  trial  court  in 
which  it  was  stated  that  drunkenness  might 
be  considered  in  mitigation  of  damages. 

In  Howell  v.  Howell,  32  N.  C.  (10  Ired. 
L.)  84,  it  is  said:  "If  one,  being  drunk, 
speaks  slanderous  words  and  does  not  re- 
peat them  when  sober,  his  being  drunk  is 
a  circumstance  to  mitigate  the  damages,  be- 
cause  it  tends  to  rebut  the  presumption  of 
'malice,'  and  the  words  of  a  drunken  man 
are  not  usually  attended  to,  and  therefore 
are  not  much  calculated  to  injure.  But 
when  the  slanderous  words  are  spoken  on 
many  occasions,  public  and  private,  when 
the  defendant  is  sober  as  well  as  when  he  is 
drunk  on  some  of  the  occasions  when  the 
words  are  spoken,  instead  of  tending  to  re- 
but the  idea  of  'malice,'  this  tends  to  show 
that  the  defendant's  heart  is  boiling  over 
with  malice,  and  cannot,  in  any  point  of 
view,  be  allowed  as  a  reason  for  abating  the 
*  damages  which  the  jury  would  otherwise 
think  proper  to  give.' 

But  it  IS  held  that  drunkenness  is  not  to 
be  considered  in  mitigation  of  damages  in 
Mix  V.  McCoy,  22  Mo.  App.  488. 

As  defense. 

The  universal  rule  seems  to  be  that  in- 
toxication constitutes  no  defense  to  an  ac- 
tion of  slander.  McKee  v.  Ingalls,  5  111.  30 ; 
Reed  v.  Harper,  25  Iowa,  87,  95  Am.  Dec. 
774; .  Williams  v.  McManus,  38  La.  Ann. 
61  L.R,A.(N,S.) 


161,  68  Am.  Rep.  171;  Kendrick  v.  Hopkins, 
Gary,  93. 

It  would  seem,  however,  that  in  some  cir- 
cumstances the  fact  that  defendant  was  in- 
toxicated at  the  time  he  spoke  the  words 
complained  of  might  be  relevant  upon  the 
question  whether  they  were  actionable,  since 
it  is  possible  that  words  which  if  under- 
stood literally  would  be  actionable,  coming 
from  an  intoxicated  person,  would  naturally 
be  regarded  by  the  hearers  as  mere  abuse, 
and  not  as  imputing  to  the  plaintiff  what 
they  literally  import.  The  suggested  dis- 
tinction is  somewhat  analogous  to  that 
found  in  cases  dealing  with  the  effect  of  in- 
toxication as  a  defense  to  homicide,  where 
it  is  pointed  out  that,  although  intoxication 
is  not  a  defense  to  homicide,  yet  the 
fact  of  defendant's  intoxication  may  be 
relevant  to  show  that  he  was  incapable 
of  forming  the  wilful,  deliberate,  and 
premeditated  purpose  essential  to  homi- 
cide in  the  first  degree.  See  note  in  25 
L.R.A.(N.S.)  376.  The  cases,  of  course,  are 
not  parallel,  since  actual  malice  or  wilful- 
ness is  not  essential  to  liability  for  slander, 
but  it  would  seem  that  if  the  fact  of  in- 
toxication may  be  admissible  as  tending  to 
negative  existence  of  those  elements  in  a 
homicide  case,  it  might,  for  similar  reasons, 
be  admissible  in  some  circumstances  as  tend- 
ing to  negative  the  actionable  character  of 
the  words  relied  on  in  an  action  for  slander, 
and  thus  not  merely  mitigating  damages, 
but   defeating  recovery   altogether. 

E.  L.  D. 
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X^wo  other  grounds  of  privilege  are  sug- 
gested., defense  of  property  or  an  interest 
of     tlie  defendant  in  the  subject-matter  of 
the    interTiew,  and  defense  of  his  character 
or    personal  feelings,  both  of  which  rights 
are     recognized   by   law.     Odgers,   Libel    & 
Slander,    289,    291;     Newell,    Defamation, 
Libel    A  Slander,  §§  108-110,  pp.  509,  510. 
Formerly  these  defenses  to  statutory  slan- 
der,    insulting  words,  were  not  permitted, 
nor  could  the  defendant  justify  by  plea  and 
proof    of  the  truth  of  the  charges  made  by 
him.       Brooks  v.  Calloway,   12  Leigh,  466. 
Such    ^-as  the  judicially  declared  effect  of 
the    provision  saying  no  plea,  exception,  or 
demurrer  should  be  sustained   to   preclude 
&  jury  from  passing  upon  the  words  charged 
in  the  declaration.    But  in  1849  the  statute 
w&s    amended   by   the  elimination    of   the 
worda  "plea"  and  "exception,"  and  the  in- 
sertion of  a  provision  for  a  plea  of  justifica- 
tion ;  and  these  alterations  have  restored,  or 
conferred,  the  common-law  defense  of  priv- 
ilege.    Chaffin  V.  Lynch,  83  Va.  106,  1  S.  E. 
803-      The  right  incident  to  a  privilege  of 
thiB  kind  does  not  extend  so  far,  however,  as 
to  authorize  the  set-off  of  one  independent 
calumny  against   another.     A   communica- 
tion,  to  be  privileged  on  the  ground  of  de- 
fense of  self  or  property  or  interest,  must 
have  been  made  under  an  honest  belief  of 
its  truth,  and  it  must  bear  some  reasonable 
and  fair  relation  to  the  right  invaded  and 
intended  to  be  protected.    If  the  purpose  is 
to  protect  a  property  or  other  interest,  the 
communication   must  not  extend  to  some- 
thing wholly  foreign  to  the  subject-matter 
of  the  controversy.    If  it  is  made  in  defense 
of  character,  the  retort  must  be  in  the  na- 
ture   of    an    answer    to   the   attack   made. 
Newell,  Defamation,  Libel  &  Slander,  §  110, 
p.  510,  §  120,  p.  519.     "This  case  must  be 
distinguished  from  those  in  which  the  party 
pleading  the  excuse  of  'privilege'  is  guilty 
of.  making   use   of   the   occasion   to  utter 
charges  of  a  character  foreign  to  its  legiti- 
mate purpose.    As,  for  instance,  if  this  de- 
fendant had,  in  addition  to  his  statements 
in  relation  to  the  supposed  theft,  gone  on  to 
criminate  the  plaintiff  generally,  or  to  ac- 
cuse her  of  unchastity,  it  would  then  have 
been  the  duty  of  the  court,  in  an  action  for 
uttering  such  charges,  to  instruct  the  jury 
that  as  to  such  words,  not  appropriate  to 
the   legitimate   objects   of  the  occasion,   it 
furnished   the   defendant   no   excuse   what- 
ever."     Wells,   J.,   in   Brow  v.   Hathaway, 
13  Allen,  239.     "But  even  in  rebutting  an 
accusation,  the  defendant  must  not  intrude 
unnecessarily  into  the  private  life  of  his 
assailant,  or  make  counter  charges  against 
his   character,   unconnected   with   his   orig- 
inal charge  against  the  defendant."    Odgers, 
Libel  &  Slander,  5th  ed.  p.  292. 
51  L.R.A.(N.S.) 


The  defendant  is  not  necessarily  held 
to  accountability  for  the  use  of  the  words 
in  their  technical  or  even  ordinary  mean- 
ing. All  the  surrounding  circumstances 
go  in  as  evidence,  not  only  to  enable  the 
jury  to  ascertain  whether  the  language  used 
was  spoken  maliciously,  and  properly  to 
assess  the  damages,  but  also  to  determine  in 
what  sense  they  were  used.  "The  defend- 
ant may  plead  circumstances  showing  that 
the  words  were  not  used  by  him  in  their 
ordinary  signification.  .  .  .  He  is  al- 
lowed thus  to  give  evidence  of  all  the  sur- 
rounding circumstances,  in  order  to  place 
the  jury  so  far  as  possible  in  the  position  of 
bystanders,  so  that  they  may  judge  how 
the  words  would  be  understood  on  the  par- 
ticular occasion."  Newell,  Defamation, 
Libel  &  Slander,  §  6,  p.  274.  "People  not 
unfrequcntly  use  words,  and  are  understood 
to  use  words,  not  in  their  natural  sense,  or 
as  conveying  the  imputation  which  in  ordi- 
nary circumstances,  and  apart  from  their 
surroundings,  they  would  convey,  but  ex- 
travagantly and  in  a  manner  which  would 
be  understood  by  those  who  hear  or  read 
them  as  not  conveying  the  grave  imputa- 
tion suggested  by  a  mere  consideration  of 
the  words  themselves."  Lord  Herschell  in 
Australian  Newspaper  Go.  v.  Bennett 
[1894]  A.  C.  287,  288;  Odgers,  Libel  & 
Slander,  p.  121.  Under  these  principles, 
it  was  competent  for  the  jury  to  find,  if 
they  thought  the  evidence  justified  them  in 
doing  so,  that  the  defendant  used  the  words 
"robber,"  "thief,"  and  "cur"  merely  by  way 
of  denunciation  of  the  plaintiff's  conduct  in 
and  about  the  defense  of  the  prosecution 
of  the  woman,  conducted  by  the  defendant, 
and  without  actual  malice  or  intent  to  cast 
upon  the  plaintiff  any  imputation  of  crime, 
and  for  the  sole  purpose  of  protecting  his 
interest  in  the  litigation  and  repelling  the 
charge  of  drunkenness  made  against  him. 
In  Chaffin  v.  Lynch,  cited,  the  defendant, 
in  the  course  of  a  controversy  conducted 
through  a  newspaper  on  a  question  of  ve- 
racity, called  the  plaintiff  a  "scoundrel," 
ahd  said  he  "would  be  unprincipled  enough 
to  deny"  the  act  he  had  been  accused  of 
"when  charged  with  it,"  and  the  court  held 
the  communication  was  privileged,  and  left 
it  to  the  jury  to  say  whether  the  defendant 
had  abused  his  privilege,  and  had  acted 
with  malice,  and  not  honestly  and  in  the 
protection  of  his  own  interest.  In  the  dec- 
laration and  proof  are  found  circumstances 
indicating  the  use  of  the  words  in  a  quali- 
fied sense.  The  plaintiff  charges  the  de- 
fendant with  having  accused  him  of  "try- 
ing to  help"  the  woman  "to  rob"  him,  then 
uttering  the  denunciatory  words,  "robber," 
"thief,"  and  "cur."    And  the  defendant  and 
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signed  to  direct  the  jury  to  the  subject  of 
mitigation  in  general  terms;  and  the  court, 
after  some  modifications  thereof,  gave  them. 
As  requested,  the  first  one  would  have  told 
the  jury  the  defendant  had  the  right  to 
prove  and  explain  all  the  facts  and  circum- 
stances surrounding  the  speaking  of  the 
words,  and  to  show  and  explain  them  in 
mitigation  of  damages.  The  court  altered 
it  so  as  to  make  it  say  the  jury  might  con- 
sider the  facts  and  circumstances  for  the 
purpose  of  disproving  malice  and  as  bearing 
on  the  quantum  of  damages.  The  second 
one,  as  offered,  would  have  authorized  the 
jury,  in  estimating  the  damages,  to  consider 
all  the  attendant  facts  in  mitigation  of  the 
damages,  and  also  the  degree  of  malice  on 
the  part  of  the  defendant.  This  the  court 
altered  only  to  the  extent  of  the  insertion 
of  the  phrase  ''if  any"  after  the  phrase 
"mitigation  of  damages."  The  modifica- 
tions were  clearly  not  prejudicial.  On  the 
contrary,  they  wrought  a  decided  improve- 
ment as  to  both  form  and  substance.  But 
neither  these  two  instructions  as  given,  nor 
any  others,  have  corrected  the  error  in  the 
two  given  at  the  instance  of  the  plaintiff, 
already  noted.  They  abstract  or  withhold 
from  the  operation  of  the  last  two  dis- 
cussed, relating  to  mitigation,  the  principal 
mitigating  circumstances  disclosed  by  the 
evidence.  If  not,  then  all  four  of  them 
would  be  contradictory  and  misleading. 

The  principle  of  mitigation  is  not  denied 
by  the  Virginia  cases.  On  the  contrary,  it 
is  expressly  asserted  and  approved  in  Bour- 
land  V.  Eidson,  8  Gratt.  27.  It  is  also 
declared  in  Sweeney  v.  Baker,  13  W.  Va. 
158,  31  Am.  Rep.  757,  There  are  in  these 
and  other  decisions  enlightening  discussions 
as  to  the  right  to  prove,  under  the  plea  of 
not  guilty,  as  matter  working  mitigation, 
facts  tending  to  establish  the  truth  of  the 
words  spoken,  and  subsequent  self-serving 
declarations,  but  this  case  involves  no  ques- 
tions of  that  kind. 

For  the  errors  noted,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 

Robinson,  J.,  dissents. 


HililNOIS- SUPREME  COURT. 

ILLINOIS  MALLEABLE  IRON  COM- 
PANY, Appt., 

V. 

COMMISSIONERS    OF   LINCOLN    PARK 

et  al. 

(263  IlL  446,  105  N.  E.  336.) 

Manldpal  oorporation  —  ordinance  — 
regulating  traffic  on  park  way  ^  con- 
struction. 

1.  An  ordinance  requiring  loaded  vehicles 
51  UR.A.(N.S.) 


carrying  goods  to  or  from  premises  abutting 
on  a  park  way  to  enter  on  the  way  at  the 
cross  street  nearest  the  premises  in  the  di- 
rection in  which  the  load  is  moving,  and 
forbidding  it  to  proceed  thereon  further 
than  the  nearest  cross  street  thereafter,  will 
not  be  construed  to  forbid  the  loaded  vehi- 
cles from  leaving  the  premises  where  the 
goods  were  delivered  or  received. 

Highway  —  forbidding  use  —  interfer- 
ence with  constitutional  rights. 

2.  No  property  right  of  an  abutting  owner 
doing  business  on  a  park  way  is  unconsti- 
tutionally interfered  with  by  forbidding  him 
to  use  such  park  way  with  loaded  wagons 
further  than  the  nearest  intersecting  cross 
street,  although  he  is  thereby  compelled  to 
take  a  circuitous  route  to  transact  his  busi- 
ness, and  the  bad  condition  of  the  cross 
street  prevents  the  hauling  of  full  loads 
upon  it, 

I  a 

(April  23,  1014.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County 
dismissing  a  bill  filed  to  restrain  the  en- 
forcement of  an  ordinance  prohibiting  load- 
ed vehicles  upon  a  certain  park  way.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  J.  Malier  and  Samuel 
B.  King,  for  appellant: 

The  right  of  an  abutter  upon  a  highway 
to  travel  upon  the  highway  its  entire  length 
is  termed  the  "easement  of  access;"  it  is  an 
appurtenant  to  the  land  of  the  abutter  to 
which  the  law  attaches  the  presumption  of 

Note,  —  Forbidding  or  restricting  team* 
ing  on  certain  ptihtic  toays. 

Generally  as  to  the  validity  of  statutes  or 
ordinances  regulating  horse-drawn  vehicles 
in  city  streets  including  cases  respecting  the 
weight  of  loads  and  width  of  tires,  see  note 
in  31  L.R.A.(N.S.)   682. 

Generally  as  to  the  regulation  of  dray- 
men, see  note  to  Lawson  v.  Connolly,  46 
L.R.A.(N.S.)   1162. 

As  to  the  regulations  of  automobiles  in 
city,  see  note  to  Christy  r.  Elliott,  1  L.R.A. 
(N.S.)  216,  upon  the  law  governing  auto- 
mobiles, and  the  supplementary  note  to 
State  V.  Mayo,  26  L.R.A.(N.S.)  602,  upon 
the  power  to  prohibit  the  use  of  automo- 
biles upon  public  thoroughfare. 

It  is  a  valid  exercise  of  police  power  for 
a  city  to  exclude  traffic  teams  from  a  pleas- 
ure driveway.  Illinois  Malleable  Iron 
Co  ▼.  Lincoln  Pabk  Combs. 

And  village  trustees  may  inclose  a  public 
square  so  as  to  exclude  teams  and  wagons. 
Guttery  r.  Glenn,  201  111.  276,  66  N.  E.  306. 

So  it  seems  that  an  ordinance  reasonably 
regulating  the  use  of  the  public  streets  of 
a  city  as  to  the  carriages  of  unusually  large 
size,  or  as  to  those  which  from  the  mode* 
of  using  them  would  greatly  incommode,  if 
not  endanger,  those  having  occasion  to  use 
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150  111.  688,  25  L.R.A.  535,  41  Am.  St.  Rep. 
4O0,  37  N.  E.  1096.  Traffic  teams  may  be 
excluded  from  a  pleasure  driveway.  Cicero 
Lumber  Co.  v.  Cicero,  176  111.  9,  42  L.R.A. 
696,  68  Am.  St.  Rep.  165,  61  N.  £.  768. 
Tlie  ordinance,  so  far  as  the  public  is  con- 
cerned, was  clearly  a  valid  exercise  of  pow- 
er by  the  commissioners,  and  the  appellant 
does  not  claim  that  it  was  not.  It  con- 
tends, however,  that  the  enforcement  of  the 
ordinance  interferes  with  its  right  of  access 
to  its  premises,  and  that  this  right  is  its 
private  property,  which  the  commissioners 
have  no  right  to  destroy  without  making 
compensation  therefor. 

Owners    of   property    bordering   upon    a 
Btreet  have,  as  an  incident  of  their  owner- 
Bhip,  a  right  of  access  by  way  of  the  streets, 
which  cannot  be  taken  away  or  materially 
impaired   without   compensation.     Chicago 
V.    Union  Building  Asso.   102  111.   379,  40 
Am.  Rep.  698;  Rigney  v.  Chicago,  102  111. 
64;  Shrader  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  242  111.  227,  26  L.R.A.(N.S.)  226,  89  N. 
£.  997.    The  inquiry,  therefore,  is  as  to  the 
extent^  of  this  right  of  access.     The  ordi- 
nance, imder  the  construction  we  have  given 
to   it,  does   not  interfere  with  the  appel- 
lant's  use   of   Diversey   park   way   in   the 
block  in  which  its  premises  are  situated. 
Its   right  of  access  to  that  extent  is  not 
interfered   with,   but   it   contends   that   its 
right  as  an  abutting  owner  is  to  use  the 
street  upon  which  its  property  abuts  as  far 
as  such  street  constitutes  the  most  direct 
route  to  the  destination,  and  that  the  re- 
quirement of  taking  a  circuitous  route  con- 
stitutes an  impairment  of  that  right.     A 
claim  of  this  character  was  the  subject  of 
consideration  in  the  case  of  East  St.  Louis 
▼.  O'Flynn,  119  111.  200,  59  Am.  Rep.  795, 
10  N.  E.  395,  in  which  the  city  was  sued 
by  a  lot  owner  for  damages  resulting  from 
the  vacation  of  certain  streets  and  alleys. 
The  lot  fronted  on  Third  street,  but  was 
some    distance    from    that    part    of    Third 
street  vacated  by  the  city  ordinance.     The 
court  stated  the  question  to  be:   "Can  de- 
fendant, as  a  matter  of  law,  be  held  liable 
to  the  plaintiff  for  damages  resulting  from 
the  vacation  of  streets  and  alleys  between 
Front  and  Fourth  streets,  the  vacation  be- 
ing in  another  block  in  the  city  than  that 
in  which  plaintiff's  property  is  situated?" 
After  citing  the  cases  of  Chicago  v.  Union 
Building  Asso.  supra,   and  Littler  ▼.  Lin- 
coln, 106  111.  353,  the  court  said   (p.  206)  : 
"The  facts  of  the  case,  being  considered, 
bring  it  precisely  within  the  principle  of 
the  cases  cited.    Here,  plaintiff's  lot  is  not 
adjacent  to  the  streets  or  alleys  vacated. 
It  is  in  another  block.    The  access  to  and 
egress  from  his  lot  are  not  affected  by  the 
vacating  ordinance  passed  by  the  city.    The 
Btreet  in  front  and  the  alley  in  the  rear  of 
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his  property  remain  open  as  before,  afford- 
ing the  same  access  to 'and  egress  from  it. 
The  inconvenience  that  would  be  occasioned 
to  plaintiff  in  going  from  the  street  in 
front  of  his  house  to  a  particular  part  of 
the  city,  on  account  of  vacating  and  closing 
up  certain  streets  and  alleys  in  another 
block,  is  the  'same  kind'  of  damage  that 
would  be  sustained  by  all  other  persons  in 
the  city  that  might  have  occasion  to  go  that 
way,  and,  although  the  inconvenience  he 
may  suffer  may  be  greater  in  degree  than 
to  any  other  person,  that  fact  would  not 
give  him  a  right  of  action." 

In  Guttery  v.  Glenn,  201  111.  275,  66  N.  E. 
306,  the  same  question  was  involved,  and 
it  was  held  that  the  inclosure  and  com- 
plete obstruction  of  the  street  on  which  the 
complainant's  property  fronted,  but  in  the 
next  block,  though  a  public  nuisance,  did 
not  entitle  the  complainant  to  an  injunc- 
tion, because  he  suffered  no  special  or  par- 
ticular injury  from  the  public  nuisance  so 
created.     The   inconvenience   sustained   by 
him  in  going  from  the  street  in  front  of  his 
premises  to  a  particular  part  of  the  city 
on  account  of  the  closing  of  the  street  dif- 
fered in  degree  only,  and  not  in  kind,  from 
that  sustained  by  all  other  persons  having 
occasion  to  go  that  way.    So,  in  the  present 
case,  the  inconvenience  caused  the  appellant 
by  the  exclusion  of  traflSc  teams  from  the 
boulevard,  though  greater  in  degree,  is  pre- 
cisely the  same  in  kind  as  that  to  all  other 
persons  having  occasion  to  do  heavy  haul- 
ing from  places  in  the  neighborhood  of  the 
appellant's  premises  to  places  east,  north- 
east, or  southeast  of  the  intersection  of  the 
next  street  east  of  them.    If  the  boulevard 
might  be  entirely  closed  to  all  passage  by 
its  vacation  or  complete  obstruction,  with- 
out   any    liability    for    damages,    certainly 
its  partial  closure  by  the  exclusion  of  traf- 
fic teams  could  not  be  the  basis  of  a  claim 
for  damages  or  an  injunction.    Tlie  rule  is 
stated  in  Elliott  on  Roads  k  Streets,  vol. 
2,  3d  ed.   §   1181,  as  follows:   "Owners  of 
land  abutting  upon  nci\';hboring  streets,  or 
upon   other   parts   of   the  same   street,  at 
least  when  beyond  the  next  cross  street,  are 
not,  however,  entitled  to  damages,  notwith- 
standing the  value  of  their  lands  may  be 
lessened  by  its  vacation  or  discontinuance." 
To  the  same  effect,  in  substance,  are  3  Dill. 
Mun.  Corp.  5th  ed.  §  1160,  and  1  Lewis,  Em. 
Dom.  3d  ed.  §  123,  and  numerous  authori- 
ties are  cited  in  these  works  in  support  of 
the  text.     The  authorities  are  not  entirely 
uniform,   but   their  great   weight  sustains 
the  doctrine  announced. 

The  demurrer  to  the  bill  was  properly 
sustained,  and  the  decree  of  the  Superior 
Court  is  affirmed. 

Petition  for  rehearing  denied  June  4, 1914. 
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Messrs.  Jeff  Henry  and  J.  H.  Graham 
for  appellee. 

M'unii,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Ann  Marshall,  brought  this 
suit  on  a  note  against  S.  A.  Anderson.  He 
ctnawered,  admitting  the  note,  but  set  forth 
that  the  administrator  of  Martha  Ann  Mar- 
shall and  the  children  and  heirs  of  Martha 
Ann  Marshall  were  setting  up  some  claim 
to  it,  and  asked  that  they  be  made  parties 
and  assert  their  claim,  and  that  the  court 
determine  to  whom  the  note  belonged,  and 
that  a  judgment  be  rendered  against  him 


in  favor  of  the  party  who  was  entitled  to 
collect  it,  for  his  protection.  C.  C.  Howard, 
administrator  of  Martha  Ann  Marshall, 
claimed  it,  and  Mattle  B.  Kirkpatrick,  one 
of  the  children  or  grandchildren  of  Martha 
Ann  Marshall,  filed  a  pleading  claiming 
one-ninth  interest.  It  appears  that  the 
plaintiff  became  the  possessor  of  the  note, 
and  claimed  to  own  it  under  the  following 
circumstances:  Martha  Ann  Marshall  was 
the  owner  of  this  note  of  $400  on  S.  A.  An- 
derson, and  she  went  to  the  Greensburg  De- 
posit Bank,  with  which  it  seems  she  trans- 
acted her  business,  and  had  B.  W.  Penick, 
cashier  of  the  bank,  to  write  an  indorsement 


it  J.  226,  32  Am.  Dec.  168 ;  Taylor  v.  Htnry, 
48  Md.  550,  30  Am.  Rep.  486;  Milholland 
V.  Whalen,  89  Md.  212,  44  L.R.A.  205,  43 
Atl.  43. 

Mass. — Sturtevant  v.  Jaques,  14  Allen, 
523;  Childs  t.  Jordan,  106  Mass.  321; 
Thacher  v.  Churchill,  118  Mass.  108;  Davis 
▼.  Cobum,  128  Mass.  377;  Gerrish  v.  New 
Bedford  Inst,  for  Sav.  128  Mass.  159,  35 
Am.  Rep.  365;  Chace  v.  Chapin,  130  Mass. 
128;  Chase  v.  Per  ley,  148  Mass.  289,  19  N. 
£.  398;  Bancroft  v.  Russell,  157  Mass.  47, 
31  N.  E.  710;  Taft  v.  Stow,  167  Mass.  363, 
45  N.  E.  752;  Kendrick  v.  Ray,  173  Mass. 
305,  73  Am.  St.  Rep.  289,  53  N.  E.  823; 
Peck  V.  Scofield,  186  Mass.  108,  71  N.  E. 
109;  Mee  v.  Fay,  190  Mass.  40,  76  N.  E. 
228. 

Mich. — Crissman  v.  Crissman,  23  Mich. 
218;  Re  Elder,  39  Mich.  474;  Bostwick  v. 
Mahaffy,  48  Mich.  342,  12  N.  W.  192; 
Calder  v.  Moran,  49  Mich.  14,  12  N.  W. 
892;  Chadwick  v.  Chadwick,  59  Mich.  87, 
26  N.  W.  288;  Collar  v.  Collar,  75  Mich.  414, 
4  L.R.A.  491,  42  N.  W.  847;  0*Neil  v.  Green- 
wood,  im  Mich.  572,  64  N.  W.  511;  Hamil- 
ton V.  Hall,  111  Mich.  291,  69  N.  W.  484 ; 
Eipper  v.  Benner,  113  Mich.  75,  71  N.  W. 
611;  Rapley  v.  McKinney,  143  Mich.  508, 
107  N.  W.  101 ;  Mitchell  v.  Bilderback,  159 
Mich.  483,  124  N.  W.  557;  Frost  v.  Frost, 
165  Mich.  591,  131  N.  W.  60. 

Aiiss. — Anding  v.  Davis,  38  Miss.  593, 
77  Am.  Dec.  658. 

Mo.— Bitts  v.  Weakley,  155  Mo.  109,  65 
S.  W.  1055;  Harris  Bkg.  Co.  v.  Miller,  190 
Mo.  640,  1  L.R.A.(N.S.)  790,  89  S.  W. 
629;  Northrip  v.  Burge,  —  Mo.  — ,  164  S. 
W.  584;  Kramer  v.  McCaughey,  11  Mo. 
App.  426;  Huetteman  v.  Viessclmann,  48 
Mo.  App.  682;  Deal  v.  Mississippi  County 
Bank,  79  Mo.  App.  262;  First  Nat.  Bank 
▼.  Moss,  80  Mo.  App.  408;  Crowley  v. 
Crowley,  131  Mo.  App.  178,  110  S.  W.  1100; 
Carroll  v.  Woods,  132  Mo.  App.  492,  111 
S.  W.  885;  Watson  v.  Payne,  143  Mo.  App. 
721,  128  S.  W.  238;  Ewing  v.  Parrish,  148 
Mo.  App.  492,  128  S.  W.  538;  Murry  v. 
King,  163  Mo.  App.  710,  136  S.  W.  107; 
Citizen's  Nat.  Bank  v.  McKenna,  168  Mo. 
App.  254,  153  S.  W.  621. 

Mont.— Mantle  v.  White,  47  Mont.  234, 
132  Pac   22. 

Neb.— Wolf  V.  Haslach,  66  Neb.  303,  91 
61  L.R.A.(N.S.) 


N.  W.  283 ;  Devries  v.  Hawkins,  70  Neb.  666, 
97  N.  W.  792. 

N.  J. — Kimball  ▼.  Morton,  6  N.  J.  Eq. 
26,  43  Am.  Dec.  621;  Hooper  v.  Holmes, 
11  N.  J.  Eq.  122;  Sayre  v.  Fredericks,  16 
N.  J.  Eq.  205;  Eaton  v.  Cook,  25  N.  J.  Eq. 
66;  Danser  v.  Warwick,  33  N.  J.  Eq.  133; 
Pitney  v.  Bolton,  46  N.  J.  Eq.  639,  18  Atl. 
211. 

N.  Y.— Day  v.  Roth.  18  N.  Y.  448;  Martin 
V.  Funk,  75  N.  Y.  134,  31  Am.  Rep.  446; 
Robbins  v.  Robbins,  89  N.  Y.  251 ;  Barry  v. 
Lambert,  98  N.  Y.  300,  50  Am.  R^.  677; 
Gilman  v.  McArdle,  99  N.  Y.  451,  62  Am. 
Rep.  41,  2  N.  E.  464;  Re  Carpenter,  131  N. 
Y.  86,  29  N.  E.  1005;  Bork  v.  Martin,  132 
N.  Y.  285,  28  Am.  St.  Rep.  670,  30  N.  E. 
684;  Hirsh  v.  Auer,  146  N.  Y.  13,  40  N.  E. 
397;  Neresheimer  v.  Smyth,  167  N.  Y.  202, 
60  N.  E.  449;  Bloodgood  v.  Massachusetts 
Ben.  Life  Asso.  19  Misc.  460,  44  N.  Y.  Supp. 
563;  Stettheimer  v.  Stettheimer,  2  N.  Y. 
S.  R.  358;  Warburton  v.  Camp,  23  Jones 
&  S.  290,  affirmed  in  112  N.  Y.  683,  20  N. 
E.  592;  Robb  v.  Washington  &  J.  College. 
103  App.  Div.  327,  93  N.  Y.  Supp.  92 ;  Hoff- 
man V.  Union  Dime  Sav.  Inst.  109  App. 
Div.  24,  95  N.  Y.  Supp.  1045;  Morris  v. 
Hughes,  45  Misc.  278,  92  N.  Y.  Supp.  288; 
Re  Kaupper,  141  App.  Div.  54,  125  N.  Y. 
Supp.  878,  affirmed  m  201  N.  Y.  534,  94 
N.  E.  1095;  Hammerstein  v.  Equitable 
Trust  Co.  156  App.  Div.  644,  141  N.  Y. 
Supp.  1066;  Re  Falls,  31  Misc.  668,  66  N. 
Y.  Supp.  47. 

N.  C. — Riggs  V.  Swann,  69  N.  C.  (6  Jones, 
Eq.)  118;  Witherington  v.  Herring,  140 
N.  C.  495,  53  S.  E.  303,  6  Ann.  Cas.  188. 
(In  these  cases  the  court  said  that  the  7th 
section  of  the  statute  of  frauds  has  not  been 
re-enacted,  in  that  state,  and  that  there  is 
no  distinction  as  to  declarations  of  trust 
in  personalty  and  in  land.) 

N.  D. — Berry  v.  Evendon,  14  N.  D.  1, 
103  N.  W.  748. 

Or. — Cooper  v.  Thomason,  30  Or.  161,  45 
Pac.  296;  Martin  v.  Martin,  43  Or.  119,  72 
Pac.  639. 

Pa.— Tritt  v.  Crotzer,  13  Pa.  461 ;  Maffitt 
V.  Rynd,  69  Pa.  380;  Hess's  Appeal  112  Pa. 
168,  4  Atl.  340;  Washington's  Estate,  220 
Pa.  204,  69  Atl.  747;  Kelley's  Estate,  29 
Pa.  Super.  Ct.  106; 
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arttkte  that  trusts  can  be  created  in  personal 
property  by  parol,  and  be  sustained  by  pa- 
rol evidence.  See  Berry  v.  Norris,  1  Duv. 
303.  In  the  case  of  Barkley  v.  Lane,  6 
Sush,  587,  Lane  made  an  indorsement  on 
a  note,  but  failed  to  sign  it,  as  follows:  "In 
my  own  handwrite  I  give,  free  of  all  charges, 
t;lie  within  note  of  $1,000,  interest  excepted, 
±o  Elizabeth  Lane  and  Ann  Barkley,  my 
t;^v7o  daughters,  equally,  if  not  paid  before 
mjr  death.  I  mean  by  interest  excepted,  I 
claim  the — especially.     If  neither  principal 

^is  paid  before  my  death,  the  principal  to 

tliem  and  the  interest  to  my  estate,  for 
purpose  best  known  to  myself.  Also  a  note 
on  G.  Spratt  of  $1,000,  to  them  equally,  il 
no'fe  paid  before  my  death."  The  court  in 
discussing  that  matter  said:     "The  memo- 


randum on  the  note  of  Whaley,  though  in 
the  handwriting  of  W.  N.  Lane,  was  not 
signed,  and  could  not  in  any  sense  be  re- 
garded as  a  testamentary  paper;  nor  was 
the  transaction  such  as  to  constitute  a 
gift  causa  mortis,  nor  even  a  gift  inter  vi- 
vos, according  to  the  rules  of  law  deter- 
mining the  validity  of  such  transfers  of 
property,  unless  the  peculiar  facts  of  the 
case  exempted  it  from  the  general  rule  mak- 
ing a  delivery  of  the  thing  given  essential 
to  the  validity  of  the  gift.  But  it  is  in- 
sisted for  the  appellants  that  the  facts 
were  sufficient  to  constitute  a  parol  trust, 
enforceable  in  a  court  of  equity.  As  the 
subject  of  the  trust  sought  to  be  established 
in  this  case  was  personal  estate  only,  no 
writing  was  necessary  to  transfer  it,  and  the 


Pac.  417,  it  was  said:  "Trusts  in  person- 
alty may  be  created,  declared,  or  admitted 
verbally,  and  may  be  proved  by  parol  evi- 
dence, although,  as  the  authorities  uniform- 
ly unite  in  declaring,  such  evidence  must 
be  clear  and  unequivocal." 

In  Maher  v.  Aldrich,  206  111.  242,  68  N. 
£.  810,  the  court  said  that  trusts  in  per- 
sonal property  might  be  established  by  parol 
evidence  if  the  evidence  to  establish  the 
trust  was  clear  and  convincing,  and  that 
when  the  trust  was  established  it  was  well 
settled  that  the  beneficiaries  might  follow 
the  fund  into  all  forms  of  investment  which 
it  might  assume. 

It  has  been  said  that  it  is  incumbent  on 
the  party  asserting  the  trust  to  prove  it  by 
Qlear  and  satisfactory  evidence;  and  that 
the  words  or  acts  relied  upon  as  creating  the 
trust  must  show  clearly  and  unequivocally 
the  intention  of  the  donor  to  create  a 
trust.  Trubey  v.  Pease,  240  111.  513,  88  N. 
E.  1006,  16  Ann.  Cas.  370. 

In  Crissman  v.  Crissman,  23  Mich.  218, 
it  was  said:  "Where  a  party  undertakes 
to  establish  a  trust  upon  parol  evidence,  es- 
pecially after  a  considerable  lapse  of  time, 
the  evidence  ought  to  be  very  clear  and 
satisfactory,  and  it  ought  to  find  some  sup- 
port in  the  subsequent  conduct  of  the 
parties    and    in    the    surrounding   circum- 

And  in  Hamilton  v.  Hall,  111  Mich.  291, 
69  N.  W.  484,  the  court  said:  "To  create 
a  trust,  where  the  donor  retains  the  prop- 
erty, the  acts  or  words  relied  upon  must 
be  unequivocal,  .  .  .  and  this  rule  ap- 
plies with  peculiar  force  where  it  is  claimed 
that  the  donor  constituted  himself  trustee. 
.  .  .  The  mere  declaration  of  an  inten- 
tion or  purpose  to  create  a  trust,  which  is 
not  carried  out,  is  of  no  value,  and  a  mere 
agreement  or  statement  of  an  intent  to 
make  a  gift  in  the  future  is  not  sufficient. 
It  must  be  such  that,  from'  the  time  it  is 
made,  the  beneficiary  has  an  enforceable 
equitable  interest  in  the  property,  contin- 
gent upon  nothing  except  the  terms  imposed 
by  the  declaration  of  the  trust  itself." 

As  to  the  evidence  necessary  to  establish 
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a  trust  in  personalty  by  parol,  it  was  said 
also  in  Watson  v.  Payne,  143  Mo.  App.  721, 
128  S.  W.  238:  "The  evidence  must  be  con- 
vincing and  the  terms  of  the  trust  must 
be  clear,  definite,  certain,  and  complete. 
Mere  preponderance  of  evidence  adduced  bv 
the  party  affirming  the  trust  will  not  suf- 
fice; but  it  would  be  carrying  the  rule  to 
an  unreasonable  and  unjust  length  to  say, 
as  defendant  apparently  would  have  us  say, 
that  the  evidence  of  the  trust  must  be  un- 
contradicted. It  suffices  if  the  evidence 
is  strong  enough  to  thoroughly  convince  the 
chancellor  that  a  trust  was  declared,  and 
if  the  terms  of  the  trust  are  defined  with 
clearness  and  certainty." 

It  has  been  said,  however,  that  although 
the  evidence  to  establish  a  trust  in  per- 
sonalty by  parol  must  be  clear  as  to  the 
subject-matter  and  purposes  of  the  trust, 
and  as  to  the  beneficiary,  yet  that  the  cir- 
cumstances mav  be  such  as  to  require  but 
slight  independent  proof  in  order  to  au- 
thorize a  court  of  equity  to  declare  the 
trust.  Huetteman  v.  Biesselmann,  48  Mo. 
App.  582. 

Declarations  of  a  purpose  to  create  a 
trust,  not  carried  out,  are  of  no  value  as 
evidence  to  establish  the  trust,  nor  are  direct 
promises  to  that  effect,  unaccompanied  with 
a  consideration  turning  them  into  contracts. 
Allen  V,  Wi throw,  110  U.  8.  119,  28  L.  ed. 
90,  3  Sup.  Ct.  Rep.  617. 

The  intention  of  the  party  making  the 
trust  is  the  only  sure  test  of  its  creation; 
no  particular  wording  is  necessary;  and 
the  trust  may  be  putly  in  writing  and 
partly  by  parol.  Porter  v.  Bank  of  Rutland, 
19  Vt.  410. 

A  valid  trust  in  personalty  may  be 
created  by  parol,  though  for  the  benefit  of 
the  donor  himself  and  another.  Williams 
V.  Haskins,  66  Vt.  878,  29  Atl.  371. 

It  has  been  said  that,  "in  order  to  create 
a  valid  verbal  or  parol  trust  in  personal 
property,  three  things  are.  indispensable: 
First,  the  words  of  the  settlor  must  ex- 
press a  declaration  and  grant  by  him  of  an 
estate  or  interest  containing  all  the  es- 
sential elements  of  a  trust;   second,  there 
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they  muBt  be  where  a  verdict  for  the  de- 
fendant haa  been  directed,  are  that,  as  the 
plaintiff  drove  his  team  along  the  roadway 
known  aa  Johnson  avenue,  he  approached 
a  railroad  crossing,  and  when  near  to  it 
stopped  his  team,  and  listened  for  ap- 
proaching trains,  and,  hearing  nothing  to 
indicate  such  approach,  he  started  on,  and 
crossed  the  first  track,  and  had  nearly 
cleared  the  second  when  his  wagon  was 
struck  by  a  locomotive  engine  proceeding 
from  behind  some  sheds  on  the  north  side 
of  the  track.  This  engine  was  running  in 
a  southerly  direction,  and  no  bell  was  rung 
or  whistle  sounded  until  immediately  be- 
fore the  engine  struck  the  wagon.  There 
was  no  flagman  at  the  crossing  to  warn  the 
plaintiff.     There   was   contradictory   testi- 


mony as  to  all  of  these  matters,  and  at 
the  close  of  the  case  counsel  for  the  defend- 
ant moved  for  the  direction  of  a  verdict  on 
three  grounds:  First,  that  the  plaintiff  was 
a  mere  licensee  upon  the  private  property 
of  the  defendant,  as  to  whom  no  actionable 
negligence  had  been  shown;  second,  that 
there  was  no  evidence  that  the  place  where 
the  accident  happened  was  a  public  high- 
way; and,  third,  contributory  negligence. 
The  motion  was  granted,  and  the  plaintiff 
took  this  appeaL 

Mr.  Warren  Dixon,  for  appellant: 
Whenever   a   railroad    company,    by   the 
building   or   maintenance   of    its   railway, 
creates  extra  danger  to  those  lawfully  us- 
ing a  public  thoroughfare,  it  is  bound  to 


terials  and  dihris  indicates  that  the  walk 
is  not  open  to  the  public,  and  thus  negatives 
any  implied  invitation,  a  person* attempting 
to  use  the  same  is  but  a  licensee  at  most, 
and  entitled  to  protection  only  against 
wanton  injury,  and  cannot  recover  for  in- 
jury sustained  by  falling  into  an  open  roll- 
way  in  such  walk.  McClain  v.  Caribou  Nat. 
Bank,  100  Me.  437,  62  AtL  144. 

And  failure  to  put  up  a  sign,  notifying 
travelers  that  a  private  way  opening  into 
a  street  is  not  public  does  not  render  the 
owner  liable  for  injuries  caused  by  a  de- 
fect therein,  to  persons  traveling  thereon 
without  permission;  nor  does  the  fact  that 
the  way  is  paved  constitute  an  invitation 
to  the  public  to  use  it.  Stevens  v.  Nichols, 
155  Mass.  472,  15  L.R.A.  450,  20  N.  £. 
1150,  distinguishing  Holmes  v.  Drew,  au- 
pra. 

In  Paget  v.  Girard  Trust  Co.  44  Pa. 
Super.  Ct.  696,  involving  injuries  from 
the  breaking  of  a  cellar  door  whose  outer 
edge  was  nearly  2  feet  from  the  sidewalk, 
which  was  13  feet  wide  to  the  curb,  the 
cellar  way  being  raised  from  3  to  7  inches 
above  the  surrounding  surface,  it  was  held 
that  one  who  stepped  off  the  sidewalk  upon 
the  cellar  door  in  the  daytime,  for  the  pur- 
pose of  getting  out  of  the  rain,  was  a  tres- 
passer, and  could  not  recover  for  injuries 
occasioned  by  the  breaking  of  the  door. 
The  court  said  that  if  the  cellar  door  had 
been  in  or  so  near  to  the  sidewalk  that 
persons  using  the  walk  might  reasonably 
believe  the  door  was  a  part  of  the  walk,  or 
might  inadvertently  get  upon  it  while  at- 
tempting to  use  the  sidewalk,  there  miffht 
be  more  ground  for  recovery;  but  that  this 
door  was  not  on  the  sidewalk,  and  that  its 
o».>nstruction  and  elevation,  as  well  as  its 
location,  very  plainly  indicated  that  the 
cellar  door  was  not  intended  to  be  walked 
upon. 

Recovery  for  injuries  sustained  by  step- 
ping into  a  coal  hole  about  2  feet  back  from 
the  street  line,  in  a  space  paved  like  the 
sidewalk,  was  denied  where  the  injury  oc- 
curred while  a  coal  wason  was  standing  by 
the  curb  and  coal  extended  therefrom  nearly 
to  the  house,  and  two  men  were  preparing 
51  L.R.A.(NJ9.) 


to  put  in  the  coal,  although  the  person  in- 
jured was  a  foreign  woman,  ignorant  of 
the  custom  of  delivering  coal  through  such 
holes,  and  did  not  see  the  coal  hole,  but 
stepped  upon  the  coal  from  the  steps  of  the 
next  house,  which  came  out  to  tne  street 
line.  Lorenzo  v.  Wirth,  170  Mass.  596,  40 
L.R.A.  347,  40  N.  E.  1010. 

It  has  been  held  in  England  that  the 
obliteration,  by  use,  of  a  distinguishing 
space  between  a  canal  tow  path  and  a 
parallel  public  footway,  does  not  amount  to 
making  the  canal  adjoin  the  footway  so  as 
to  bring  the  case  within  the  rule  holding  a 
landowner  liable  for  dangers  suffered  to  ex- 
ist in  close  proximity  to  a  highway.  Binks 
V.  South  Yorkshire  R.  ft  River  Dun  Co.  3 
Best  ft  S.  244,  32  L.  J.  Q.  B.  N.  S.  26,  7 
L.  T.  N.  S.  350,  11  Week.  Rep.  66.  In  sup- 
port of  the  decision,  Wightman,  J.,  said: 
^There  can  be  no  question  that  here  the 
public  have  been  permitted  without  objec- 
tion to  pass  over  tine  intermediate  space  be- 
tween the  road  and  this  dangerous  canal; 
but  no  right  in  them  to  pass  over  it  is  al- 
leged,— ^they  have  at  most  only  a  mere  per- 
mission, and  those  who  take  that  permis- 
sion must  take  it  with  all  chances  of 
meeting  with  accidents.  The  defendants 
were  not  under  anv  obligation  to  fence  the 
highway  against  the  canal,  which  was  not 
shown  to  be  so  near  as  to  be  dangerous  to 
a  person  using  the  road  in  the  r^^lar  line." 
Blackburn,  J.,  said:  ''It  was  argued  that 
such  alterations  had  been  made  in  the  tow- 
ing path  that  they  obliterated  the  distinc- 
tion between  it  and  the  footway,  and  so 
rendered  it  not  noticeable,  especially  at 
night,  and  consequently  dangerous.  But  I 
do  not  think  that  that  amounts  to  making 
the  canal  adjoin  the  footway,  if  it  did  not 
do  so  before.  There  may  possibly  be  cases 
where  the  owner  of  land  adjoining  a  way 
may,  by  his  acts,  induce  the  pi|blie  to  go 
near  to  an  excavation  in  his  land  so  as  to 
get  into  danger;  in  which  case  it  would  be 
the  same  thing  whether  the  way  were  a 
highway  or  not.  But  that  should  be  dis- 
tinctly proved,  whereas  the  only  evidence 
adduced  here  amoimts  to  nothing  of  tho 
kind." 
77 
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street  croesingt.  All  of  these  things,  with 
the  exception  of  the  police  patrol,  were  the 
acts  of  defendant.  If,  therefore,  the  way  in 
question  presented  the  appearance  of  being 
a  street,  the  defendant  had  created  iuch 
appearance,  and  was  therefore  responsible 
for  the  consequences,  one  of  which  was  that 
persons  generally  might  use  the  way  in  the 
belief  that  it  was  what  it  appeared  to  be. 
As  to  such  users  the  liability  of  the  de- 
fendant, arising  out  of  the  appearance  so 
created  by  it,  would  be  the  same  as  if  such 
street  actually  was  what  it  appeared  to 
be,  under  the  rule  that  "one  who  holds  out 
a  way  as  a  public  street  is  liable."  29  Cyc. 
454. 

Such  liability  is  based  not  upon  the  land- 
owner's dedication  of  the  street  and  its  ac- 


ceptance by  the  public,  but  upon  the  appear- 
ances he  has  created,  so  that  the  question 
for  the  jury  is  not  whether  such  acts  of  the 
owner  were  proof  of  an  intention  to  dedicate 
a  public  street,  but  whether  they  had  creat- 
ed an  appearance  calculated  to  induce  the 
public  to  use  the  way  in  the  belief  that  it 
was  what  it  appeared  to  be. 

Although  the  fundamental  principle  that 
underlies  this  doctrine  is  that  of  estoppel, 
it  is  generally  treated  under  the  head  of 
implied  invitation,  thereby  distinguishing 
it  from  ej^press  or  inferred  invitation,  which 
is  limited  to  those  having  business  with  the 
owner  of  lands  or  upon  his  premises. 

The  general  doctrine  of  implied  invita- 
tion is  thus  stated  in  one  of  our  own  cases 
(Furey  v.  New  York  C.  ft  H.  R.  R.  Co. 


right  of  way  and  the  public  the  free  use, 
and  to  cross  the  company's  own  grounds  on 
a  way  or  street  provided  for  the  purpose  at 
a  place  of  which  the  public  has  only  a  quali- 
fied privilege  and  the  company  the  free 
use,  may  be  a  nice  one,  but  it  is  an  obvious 
one."  (Plaintiff  struck  by  train.) 

For  a  better  reason,  the  railroad's  duty 
at  strictly  public  crossings  extends  to  per- 
missive crossings,  where,  in  addition  to  suf- 
fering the  public  to  use  the  same,  it  acts 
affirmatively  in  constructing  and  maintain- 
ing a  crossing,  or  erecting  a  signpost,  or 
stationing  a  flagman. 

Thus,  It  is  held  that  where  a  railroad 
company  has  recognized  a  road  which 
crosses  its  line  of  railway,  as  a  public  road, 
bv  establishing  and  keepin^^  up  a  crossing 
thereon,  it  will  not  be  permitted  to  question 
the  public  character  of  such  road.  Mark- 
ham  V.  Houston  &  T.  C.  R.  Co.  1  Tex.  App. 
Civ.  Cas.  (White  ft  W.)  35. 

A  railroad  company  which  maintains  a 
crossing  over  its  tracks,  and  permits  its 
use  by  the  public  as  if  it  were  a  part  of  the 
public  highway,  is  liable  for  personal  in- 
juries resulting  from  negligently  permitting 
it  to  become  unsafe.  Missouri  P.  R.  Co.  v. 
Bridges,  74  Tex.  520,  15  Am.  St  Rep.  856, 
12  S.  W.  210. 

Such  a  situation  is  equivalent  to  an  in- 
vitation to  the  public  to  use  the  same;  and 
if  a  person  using  the  crossing  sustains  in- 
jury from  the  defects  negligently  permitted 
to  exist  or  remain  therein,  the  company 
will  be  liable  in  damages  independently  of 
whether  a  statute  governing  public  cross- 
ings in  the  technical  sense  is  applicable. 
Central  R.  ft  Bkg.  Co.  v.  Robertson,  95  6a. 
430,  22  S.  £.  551,  11  Am.  Neg.  Cas.  338. 

So,  a  road  openly  and  notoriously  used 
as  a  highway  by  the  public,  and  recognized 
as  such  by  a  railway  company  by  permitting 
the  public  to  cross  its  tracks  and  by  assum- 
ing to  maintain  a  crossing  at  that  point, 
miist  be  held  to  be  a  highway  so  far  as  the 
duty  of  the  railway  company  in  respect  of 
the  condition  of  the  crossing  is  concerned, 
whether  or  not  the  road  has  been  legally  laid 
out  or  used.  Kelly  v.  Southern  Minnesota 
R.  Co.  28  Minn.  98,  9  N.  W.  588;  Lillstrom 
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V.  Northern  P.  R.  Co.  53  Minn.  464,  20 
L.R.A.  587,  55  N.  W.  624,  12  Am.  Neg.  Cas. 
131. 

The  building  and  keeping  in  repair  by 
a  railroad  company  of  a  oridge  over  an  ap- 
proach to  a  private  crossing  is  such  an  in- 
vitation to  the  public  to  use  the  same  as 
renders  the  company  liable  for  injuries 
resulting  from  defects  negligently  permitted 
to  exist  or  remain  in  the  structure.  South- 
em  R.  Co.  V.  Hooper,  110  Ga.  779,  36  S.  E. 
232,  following  Central  R.  ft  Bkg.  Co.  v. 
Robertson,  95  Qa.  430,  22  S.  E.  551,  11  Am. 
Neg.  Cas.  338. 

And  a  railroad  company  which  permits 
the  public  to  use  a  crossing  over  its  track 
as  a  part  of  the  public  highway  which  ter- 
minates on  either  side  of  the  nght  of  way, 
and  which  maintains  the  planking  of  the 
crossine,  and  erects  a  crossing  sign,  owes 
the  public  the  same  duty  as  to  the  operation 
of  trains  over  the  crossing  as  if  the  hish- 
way  had  been  legally  established  over  its 
right  of  way.  Coulter  v.  preat  Northern  R. 
Co.  5  N.  D.  568,  67  N.  W.  1046,  followed 
in  Johnson  v.  Great  Northern  R.  Co.  7  N. 
D.  284,  75  N.  W.  250,  4  Am.  Neg.  Rep.  568. 

A  statute  regulating  the  spe^  of  trains 
across  highways  applies  to  a  point  at  which 
a  railroad  crosses  a  short  cut  between  two 
highways,  which  has  become  a  public  way, 
where  the  railroad  company,  in  acquiring 
its  right  of  way,  agreed  to  construct  and 
maintain  a  train  crossing  at  that  point. 
Moore  v.  Maine  C.  R.  Co.  106  Me.  297,  76 
Atl.  871. 

So,  a  railroad  company  which  maintains 
across  its  track  a  planked  continuation. of  a 
public  sidewalk,  and  permits  the  public  to 
use  the  same  for  years,  habitually  cutting 
its  trains  to  permit  such  use,  may  be  found 
liable  for  personal  injuries  resulting  from 
suddenly  closing  an  opening  between  cars 
without  warning.  Gurley  v.  Missouri  P.  R. 
Co.  122  Mo.  141,  26  S.  W.  953. 

A  railroad  company  which  planks  a  pri- 
vate crossing  between  two  streets,  stations 
a  flagman  there,  and  permits  the  public  to 
use  the  same  as  a  public  crossing  for  years 
without  objection,  is  liable  to  one  injured 
by  being  struck  by  a  train  as  a  result  of 
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67  K.  J.  L.  270,  61  AtL  506,  11  Am.  Neg. 
Rep.  479) :  "Implied  invitation,  therefore,  is 
part  of  the  law  of  negligence  by  which  an 
obligation  to  um  reasonable  care  arises  from 
the  conduct  of  the  parties;  its  essence  is 
that  the  defendant  knew  or  ought  to  have 
known  that  some  thing  that  he  was  doing 
or  permitting  to  be  done  might  give  rise  in 
an  ordinarily  discerning  mind  to  a  natural 
belief  that  he  intended  that  to  be  done 
which  his  conduct  had  led  the  plaintiff  to 
believe  that  he  intended."  Hence,  in  the 
present  case,  if  the  defendant  ought  to  have 
known  that  by  giving  to  its  private  way 
the  appearance  of  a  public  street  it  might 
give  rise  to  the  natural  belief  that  it  in- 
tended the  way  to  be  so  used  by  the  pub- 
lic, the  doctrine  stated  is  applicable  to 
such  facts  and  inferences  as  a  jury  might 
have  found  from  the  testimony. 

This  doctrine  is  aptly  illustrated  in  a 
Massachusetts  case  (Holmes  v.  Drew,  161 
Mass.  678,  25  N.  E.  22),  which  was  an  ac- 
tion for  personal  injuries  sustained  by  the 
plaintiff  upon  land  belonging  to  the  defend- 
ant not  dedicated  as  a  public  sidewalk,  but 
made  to  resemble  one.  The  facts  were 
these:  The  defendant  owned  a  lot  front- 
ing on  a  public  street  of  Boston.  The  build- 
ing on  this  lot,  in  common  with  those  on 
adjoining  lots,  had  been  set  back  from  the 
street  line,  and  a  brick  sidewalk  laid  by 
such  owners  in  the  intervening  space.  In 
front  of  the  defendant's  building  this  side- 
walk was  nowhere  less  than  8  feet  wide,  of 
which  but  8  inches  were  included  within 
the  limits  of  the  street;  the  remainder  be- 
ing entirely  upon  the  defendant's  land. 
This  entire  sidewalk  was  so  constructed  by 


the  defendant  as  apparently  to  constitute  a 
publie  sidewalk,  with  nothing  to  indicate 
any  difference  or  line  of  separation  be- 
tween what  was  public  and  what  was  pri- 
vate. The  plaintiff  was  injured  by  loose 
bricks  that  had  been  permitted  to  remsin 
in  a  condition  dangerous  to  pedestrians  on 
the  part  of  the  walk  that  was  on  the  de- 
fendant's private  property. 

Dealing  with  the  question  of  the  defend- 
ant's liability  upcm  this  state  of  facts,  the 
court  said:  "The  jury  might  have  inferred 
from  the  facts  stated  that  the  defendant 
laid  out  and  paved  the  sidewalk  on  her  own 
land  in  order  that  it  should  be  used  bv  the 
public  as  the  sidewalk  of  the  street,  and 
allowed  it  to  remain  apparently  the  part  of 
the  street  that  was  intended  to  be  used  by 
foot  passengers.  This  would  amount  to  an 
invitation  to  the  public  to  enter  upon  and 
use  as  a  public  sidewalk  the  land  so  pre- 
pared." 

Referring  to  this  case.  Judge  Knowlton 
(afterwards  chief  justice)  said,  in  Plum- 
mer  v.  Dill,  166  Mass.  426,  32  Am.  St. 
Rep.  463,  31  N.  E.  128:  "There  is  a  clasa 
of  cases  to  which  Sweeny  v.  Old  Colonr 
ft  N.  R.  Co.  10  Allen,  368,  87  Am.  Dec.  644, 
and  Holmes  v.  Drew,  151  Mass.  578,  25 
N.  E.  22,  belong,  which  stand  on  a  ground 
peculiar  to  themselves.  They  are  where  the 
defendant  by  his  conduct  has  induced  the 
public  to  use  a  way  in  the  belief  that  it 
is  a  street  or  public  way  which  all  have 
a  right  to  use,  and  where  they  suppose  they 
will  be  safe.  .  .  .  The  liability  in  such 
a  case  should  be  coextensive  with  the  in- 
ducement or  implied  invitation." 

This   rule   of   the   Massachusetts  courts 


the  flagman's  negligence.  Sweeny  v.  Old 
Colony  ft  N.  R.  Co.  10  Allen,  368,  87  Am. 
Dec.  644. 

All  the  rights  of  a  person  on  a  public 
crossing  with  respect  to  protection  against 
injuries  from  negligently  operated  trains 
inure  to  one  upon  the  continuation  of  a 

{>ublic  street  across  a  railroad,  which  has 
ong  been  used  as  a  public  thoroughfare, 
such  use  having  begun  before  trains  were 
operated  across  it,  and  having  continued 
without  objection  bv  the  railroad  company, 
which  has  stationed  a  flasman  there;  and 
the  establishment  of  the  nag  station  is  to 
be  rc^rded  as  a  consent  to  public  passage, 
and  not  as  the  assertion  of  a  paramount 
right.  Webb  v.  Portland  ft  E.  R.  Co.  57 
Me.  117. 

A  landowner  who  has  maintained  for  over 
twenty  years  a  connecting  link  in  a  road- 
way between  two  towns,  and  has  laid  rail- 
road switches  across  the  same,  planking  the 
crossing  and  nermitting  the  public  to  use 
it,  is  estopped  to  deny  that  the  crossing 
bears  the  same  relation  with  respect  to  the 
dut^  due  to  travelers  in  the  operations  of 
trains  as  if  it  were  in  fact  a  public  hiirh- 
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way.     Adams  v.  Iron  Cliffs  Co.  78  Midi. 
271,  18  Am.  St.  Rep.  441,  .44  N.  W.  270. 

Where  a  public  street  runs  up  to  a  rail- 
road right  of  way  over  which  there  is  a 
planked  crossing  apparently  a  part  of  the 
street,  and  the  crossing  is  treated  as  a 
public  one  by  the  railroad  company,  the 
public  using  it  continually,  it  may  be  found 
a  public  crossing,  and  the  railroad's  liability 
for  injuries  to  a  user  thereof  by  a  train 
exceeding  the  speed  limit  is  not  affected  by 
the'  fact  that  the  railroad  company  kept  a 
signboard  at  the  crossing,  declaring  that 
the  company  would  not  be  liable  for  in- 

i'uries.    Chicago,  B.  ft  Q.  R.  Co.  ▼.  Reith,  65 
11.  App.  461. 

Where  a  railroad  company,  after  unsoe- 
oessfnlly  attempting  to  prevent  or  limit 
traffic  on  a  traveled  roadway  over  which  it 
constructed  its  line,  has  thrown  the  crossing 
open  to  the  public  and  erected  a  railroad 
crossing  sign,  it  owes  the  duty  of  due 
care  to  one  attempting  to  use  the  same. 
Boothby  v.  Boston  ft  M.  R.  Co.  90  Me.  313, 
38  AtL  155  (escaping  steam  frighteniog 
horse).  U  A.  W. 
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which  accords  with  the  general  doctrine 
laid  down  hy  this  court,  is  illustrated  hy 
cases  in  other  jurisdictions.  87  Am.  Dig. 
coL  392 ;  Decen.  Dig.  ft  Supp.  "'Negligence/' 
Key -Number  37. 

The  distinction  between  this  doctrine  and 
dedication  is  both  clear  and  fundamental; 
dedication  being  the  permanent  devotion  of 
private  property  to  a  use  that  concerns  the 
public  in  its  municipal  character,  whereas, 
the  doctrine  suh  judic€  is  a  rule  of  negli- 
gence applicable  to  the  owner  of  property 
only  as  long  as  he  holds  it  out  as  intend- 
ed for  use  by  the  public  in  their  capacity 
as  individuals. 

Upon  the  question  whether  the  acts  of 
the  defendant  in  the  present  case  were  evi- 
dence of  dedication,  We  express  no  opinion; 
but,  upon  the  question  whether  the  defend- 
ant by  its  conduct  invited  the  plaintiff  as 
one  of  the  general  public,  and  within  the 
meaning  of  the  doctrine  we  are  discussing, 
to  use  the  way  in  the  belief  that  it  was  a 
street,  the  evidence  presented  a  question 
for  the  jury  under  proper  instructions,  and 
it  was  error,  therefore,  to  direct  a  verdict. 

To  the  case  thus  presented  the  rule  of 
Dodd  ▼.  Central  R.  Co.  80  N.  J.  L.  56,  76 
Atl.  544,  has  no  application.  Under  the 
doctrine  of  implied  invitation,  the  negli- 
gence of  the  defendant,  as  also  that  of  the 
plaintiff,  was  clearly  for  the  jury. 

The  judgment,  therefore,  is  reversed,  and 
a  venire  de  novo  awarded. 

Gummere,  Ch.  J.,  and  Swayxe  and 
ToorheeSf  JJ.,  dissent. 
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V. 

RUTLAND  RAILROAD  COMPANY,  Appt. 
(211  N.  T.  203, 105  N.  E.  206.) 

Master  and  servant  —  applicability  of 
res  ipsa  loquitiir  doctrine. 

1.  The  relation  of  employer  and  employee 
is  not  per  m  inimical  to  the  application  of 
the   maxim   res   ipsa   loquitur   in   case   of 


injuries  received   by  the  employee  in   the 
course  of  his  employment. 

Same  —  sufficiency  of  facts. 

2.  The  applicability  of  the  maxim  res 
tpsa  loquitur  is  shown  in  an  action  by  a 
locomotive  fireman  suing  under  the  em- 
ployers' liability  act,  by  evidence  that  he 
was  injured  by  an  explosion  in  the  fire  box 
of  the  engine,  that  only  partly  successful 
attempts  had  been  made  to  repair  leaky 
valves  which  had  been  found  to  be  loose, 
and  could  be  inspected  only  by  taking  out 
the  brick  arch  when  the  engine  was  not 
in  steam,  and  that  after  the  injury  a  flue 
was  found  to  have  been  blown  out  of  its 
place,  and  is  not  defeated  by  the  facts  that 
the  engine  was  of  modern  type  and  a  year 
before  the  accident  had  been  put  in  perfect 
repair. 

(April  28,  1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Franklin 
County  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  in 
an  action  brought  to  recover  damages  for 
personal  Injuries  alleged  to  have  been 
caused  by  defendant(s  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  W.  Lawrence,  with  Messrs. 
Cantwell  A  Cantwell,  for  appellant : 

The  rule  of  res  ipsa  loquitur  was  not 
applicable,  and  the  motion  for  nonsuit 
should   have   been  granted. 

Welch  V.  Cornell,  168  N.  Y.  608,  61  N. 
E.  801;  Henson  v.  Lehigh  Valley  R.  Co. 
104  N.  Y.  205,  10  L.R.A.(N.S.)  700,  87  N. 
E.  85;  Ferrick  v.  EidliU,  105  N.  Y.  248,  24 
L.RJk.(N.S.)  837,  88  N.  E.  33;  Lucid  v. 
E.  I.  DuPont  De  Nemours  Powder  Co.  — 
L.RJk.(N.S.)  — ,  118  C.  C.  A.  61,  100  Fed. 
377;  Shandrew  v.  Chicago,  St  P.  M.  ft  0. 
R.  Co.  73  C.  C.  A.  430,  142  Fed.  820;  Oma- 
ha Packing  Co.  v.  Sanduski,  10  L.RJk. 
(N.S.)  365,  84  a  C.  A.  80,  155  Fed.  807; 
Patton  V.  Illinois  C.  R,  Co.  170  Fed.  530; 
Patton  V.  Texas  &  P.  R.  Co.  170  U.  S.  668, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275;  Texas 
ft  P.  R.  Co.  V.  Barrett,  166  U.  S.  617,  41 
L.  ed.  1136,  17  Sup.  Ct  Rep.  707,  1  Am. 
Neg.  Rep.  745;  Midland  Valley  R.  Co.  v. 


Note.  —  The  general  question  discussed 
in  the  foregoing  opinion  as  to  whether  the 
maxim  res  ipsa  loquitur  ever  applies  as  be- 
tween master  and  servant  is  also  treated  in 
notes  to  Fitzgerald  v.  Southern  R.  Co.  6 
L.R.A.(N.S.)  337,  and  Byers  v.  Carnegie 
Steel  Co.  16  L.R.A.(N.S.)  214.  As  the  dU- 
cussion  in  those  notes  was  confined  to  the 
general  question  whether  the  maxim  ever 
applies  as  between  master  and  servant,  no 
attempt  was  there  made  to  gather  the  cases 
that  turn  merely  on  the  particular  circum- 
stances. The  application  of  the  maxim  to 
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particular  circumstances  will  form  the  sub- 
ject of  subsequent  notes  in  this  series. 
Some  further  light  is  thrown  on  the  general 
question  whether  the  maxim  ever  applies 
as  between  master  and  servant  by  the 
following  cases  in  this  series:  Jenkins  v. 
St.  Paul  City  R.  Co.  20  L.R.A.(N.S.)  401; 
La  Bee  v.  Sultan  Logging  Co.  20  L.R.A. 
(N.S.)  405;  Stewart  S  Co.  v.  Harman,  20 
L.R.A.(N.S.)  228;  Ferrick  v.  Eidlit*,  24 
L.R,A.(N.S.)  837;  and  ChiucearieUo  v. 
CampbeU,  44  L.R.A.(NJ3.)    1050. 

O.  H.  P. 
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Francey,  who  was  on  engine  2055  at  the 
time  of  the  accident,  testified  that  he  bad 
used  it  on  yariouB  specified  dates  during 
the  month  preceding  the  day  of  the  acci* 
dent,  and  that  he  had  orally  reported  it 
aa  leaking,  although  he  had  been  turning 
in  written  reports  which  made  no  mention 
of  the  fact.  While  such  a  circumstance 
might  ordinarily  affect  the  credibility  of 
a  witness,  all  doubt  upon  this  subject  is 
dissipated  by  the  testimony  of  the  defend- 
ant's witnesses,  showing  that  the  engine 
was  inspected  by  the  foreman  of  boiler 
makers  on  or  about  March  21,  1911,  and 
found  to  be  in  a  leaky  condition.  Several 
of  defendant's  witnesses  testified  that  the 
engine  had  been  in  the  shop  at  various 
times  during  the  month  on  account  of 
leaking  flues,  and  that  the  last  repairs  in 
this  regard  were  made  two  or  three  days 
before  the  accident. 

After  the  accident  an  examination  of 
the  engine  was  made  which  revealed  the 
probable  cause  of  the  itrouble.  One  of  the 
flues,  which  extend  longitudinally  through 
the  boiler  from  the  rear  flue  sheet  to  an- 
other flue  sheet  next  the  smoke  stack,  had 
been  pushed  or  blown  out  of  its  socket  in 
the  rear  flue  sheet  so  that  the  forward 
end  of  the  flue  projected  several  feet  be- 
yond the  forward  flue  sheet,  thus  leaving 
an  opening  in  the  rear  flue  sheet  through 
which  the  boiling  water  and  steam  were 
admitted  into  the  flre  pot,  where  the  ex- 
plosion was  generated.  There  were  342 
of  these  flues,  which  were  each  1}  inches 
in  diameter  and  about  16  feet  in  length. 
These  flues  are  "safe  ended"  into  the  flue 
sheets,  so  that  when  they  are  in  perfect 
condition  there  can  be  no  leakage  through 
them  from  the  boiler.  The  particular  flue 
that  was  blown  or  driven  out  of  its  place 
was  in  the  bottom  row  of  flues,  where  there 
could  be  no  inspection  without  taking  out 
the  "brick  arch,"  and  that  could  be  done 
only  when  the  boiler  was  not  in  steam. 
There  can  be  no  doubt  that  the  explosion 
by  which  the  plaintiff  was  injured  was 
due  inunediately  to  the  displacement  of 
the  flue;  but  the  cause  of  the  dislodgment 
of  the  flue  is  not  so  clear.  It  is  a  matter 
of  common  knowledge  that  steam,  like  elec- 
tricity, is  a  capricious  and  fickle  agency 
which  sometimes  causes  unexpected  and  un- 
explainable  accidents.  If  the  plaintiff's 
case  were  wholly  dependent  upon  evidence 
merely  showing  the  happening  of  this  ex- 
plosion, it  might  be  necessary  to  hold  that 
he  had  not  proved  enough  to  give  him  the 
benefit  of  the  maxim  which  he  invokes. 
The  ultimate  question,  therefore,  is  wheth- 
er he  has  the  support  of  surrounding  cir- 
cumstances which  show  that  the  accident 
was  of  "such  a  character  as  does  not  ordi- 
narily occur  where  the  party  charged  with 
51   I,.R.A.(NJ5.) 


responsibility  has  exercised  the  degree  of 
care  and  caution  required  by  law  to  avoid 
such  a  mishap."  Henson  v.  Lehigh  Valley 
R.  Co.  194  N.  Y.  205,  211,  19  L.RJL(N.S.) 
790,  87  N.  £.  85.  We  think  he  has.  The 
defendant's  foreman  testified  that  if  a  fiue 
is  loose  at  both  ends  it  would  be  liable  to 
move  from  the  pressure,  and  that  if  a 
flue  is  loose  at  one  end  it  is  more  liable  to 
move  than  one  that  is  not  loose.  It  is 
undisputed  that  defendant's  chief  boiler 
man  inspected  this  engine  on  the  2l8t  or 
22d  of  March  and  found  that  a  number  of 
flues,  about  twenty-flve,  were  leaking. 
These  were  repaired,  but  the  boiler  still 
leaked  on  the  24th,  and  the  explosion  oc- 
curred on  the  25th.  Since  the  defendant's 
experts  had  found  loose  and  leaking  flues 
which  they  repaired,  it  is  reasonable  to 
infer  that  the  displacement  of  another  fiue 
within  two  or  three  days  was  attributable 
to  the  same  cause.  This  was  not  a  part  of 
the  locomotive  over  which  the  plaintiff 
had  any  control,  or  in  respect  of  which  he 
had,  so  far  as  the  record  discloses,  any 
duty  or  knowledge.  The  work  of  inspec- 
tion and  repair  was  the  work  of  the  defend- 
ant, and  any  failure  in  this  regard  was  its 
failure.  The  almost  immediate  recurrence 
of  a  condition  that  had  led  to  inspection 
and  repair  was  circumstantial  evidence 
which  tended  to  show  that  the  work  had 
not  been  thoroughly  done.  We  think, 
therefore,  that  the  plaintiff  was  entitled 
to  rest  upon  the  rule  of  rea  tpsa  loquitur, 
and  that,  in  the  absence  of  a  satisfactory 
and  convincing  explanation  by  the  defend- 
ant, the  plaintiff  was  entitled  to  recover. 

Counsel  for  the  defendant  contends  that 
such  an  explanation  has  been  made.  In 
that  regard  it  appears  that  the  locomotive 
was  of  a  modern  and  standard  type;  that 
for  several  months  from  January,  1910,  it 
was  in  the  main  shops  of  the  defendant  at 
Rutland,  where  it  was  given  a  thorough 
overhauling  and  sent  out  in  perfect  con- 
dition; that  the  complaints  of  leakage 
made  in  the  early  part  of  1911  were  fol- 
lowed by  prompt  inspection  and  complete 
repair.  This  was  an  explanation  well  cal- 
culated indeed  to  create  a  serious  issue  of 
fact,  but  we  think  it  would  be  going  too 
far  to  hold  that  it  was  conclusive  as  mat- 
ter of  law.  The  limitations  of  the  rule  of 
rea  ipsa  loquitur,  and  the  legal  effect  of 
defendant's  expluiation,  were  well  stated 
in  the  charge  to  the  jury,  and  we  think 
the  judgment  entered  on  the  verdict  must 
stand. 

The  judgment  should  be  affirmed*  with 
oosts. 

Wfllard  Bartlett,  Ch.  J.,  and  Ck>llln, 
Ciiddeback,  Hogan,  and  Cardozo,  JJ., 
oonour.    Homblower,  J.,  not  sitting. 
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Of  nuisance,  see  Nuisances. 

A  cause  of  action  arising  under  § 
4313,  Stat.  1893  (§  5281,  Rev.  Laws  1910), 
has  tbe  quality  of  survivability,  is  not  ex- 
tinguished by  tbe  death  of  the  beneficiary 
therein,  may  be  revived  and  prosecuted 
in  the  name  of  his  administratrix.  Shaw- 
nee V.  Cheek,  51:  67a,  137  Pac.  724,  —  Okla. 


ABORTION. 

Forbidding  mailing  of  letter  contain- 
ing information  as  to  where  abor- 
tion will  be  performed,  see  Post- 
office. 


absx:nge. 

From  state,  effect  of,  on  running  of 
limitations,  see  Limitation  of  Ac- 
tions, 4. 


ABUTTING  OWNERS. 

Rights  of,  as  to  trees  in  highway,  see 

Highways,  3-6. 
Liability  of,  for   injury   by  defect  in 

street  or  sidewalk,  see  Highways, 

17. 


ACCEPTANCE. 

Of  insurance  risks,  see  Insurance,  8,  4. 
Of  insurance  policy,  see  Insurance,  6-7. 


ACCIDENT  INSURANCE. 

See  Insurance. 


ACCORD  AND  SATISFACTION. 

Cashing  a  check  sent  in  payment  of 
the  portion  of  an  account  which  is  admitted 
to  be  due  does  not  prevent  enforcement  of 
the  balance,  although  the  tender  is  on  con- 
dition that  it  shall  be  received  in  full  pay- 
ment. Whittaker  Chain  Tread  Co.  v. 
Standard  Auto  Supply  Co.  51:  315,  103  N. 
E.  695,  216  Mass.  204. 
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ACCOUNT  BOOKS. 

Condition  in  insurance  policy  as  to 
place  of  keeping,  see  Insurance,  11. 

ACCOUNTING. 

Conditions  precedent  to  actions  for  ac- 
counting, see  Action  or  Suit,  1. 

Pleading  in  action  by  stockholders  for, 
see  Pleading,  4. 

ACTION  OR  SUIT. 

Abatement  of  action,  see  Abatement 
and  Revival. 

Raising  objection  of  prematurity  of  ac- 
tion for  first  time  on  appeal,  see 
Appeal  and  Error,  17. 

Nature  of  contempt  proceedings,  see 
Contempt,  1. 

By  stockholders  of  corporation,  see  Cor- 
porations, 3-6. 

Dismissal  or  discontinuance,  see  Dis- 
missal or  Discontinuance. 

Parties  to  action,  see  Parties. 

Conditions  precedent  to  action  for  re- 
plevin, see  Replevin,  1,  2. 

1.  Stockholders  of  a  corporation  are 
not,  in  order  to  maintain  an  action  for  an 
accounting  against  the  corporation  and 
strangers  to  whom  corporate  stock  is  al- 
leged to  have  been  fraudulently  issued  in 
exchange  for  securities  belonging  to  such 
persons,  bound  to  offer  to  return  the  secu- 
rities so  received.  Continental  Securities 
Co.  V.  Belmont,  51:  zia,  99  N.  E.  138,  206 
N.  Y.  7. 

2.  An  insurer  of  an  automobile  who 
had,  in  accordance  with  a  provision  of  the 
policy,  become  subrogated  to  the  claim  of 
the  owner  for  damages  thereto  against  a 
street  railway  company  before  the  institu- 
tion by  such  owner  of  a  suit  for  personal 
injuries  growing  out  of  the  same  accident, 
in  which  a  judgment  has  been  recovered,  is 
not  precluded  thereby  from  maintaining  an 
action.  Underwriters  at  Lloyd's  Ins.  Co. 
V.  Vicksburg  Traction  Co.  51:  3x9,  63  So. 
456,  —  Miss.  ^.  (Annotated) 

ADMINISTRATION. 

Of  decedents'  estates,  see  Executors  and 
Admin  istrators. 
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not  jurisdictional,  under  a  statute 
wbicli  authorizes  such  amendment  in  fur- 
tiie ranee  of  justice,  especially  where  a  sec- 
tion of  the  act  to  comply  with  which  the 
axnendinent  is  sought  provides  for  the 
ameiidixient.  Wilson  v.  Kryger,  51:  760,  143 
>f .   W.  764,  26  N.  D.  77. 

3.  Under  a  statute  making  it  a  suffi- 
cient   pleading  of  the  ordinances  of  a  vil- 
lage  to  refer  to  the  section  and  number  or 
cliapter  thereof,  giving  them  the  effect  of 
general  laws,  and  providing  that  they  need 
not  be  given  in  evidence  upon  the  trial  of  a 
civil   or  criminal  action,  the  supreme  court 
may    consider  an  appeal  from  a  conviction 
of    violation   of  a  village  ordinance  where 
tbe   only  record  before  it  is  the  complaint, 
finding,    and    judgment,    there    being    no 
settled  case  and  no  evidence  in  that  court. 
Minneota  v.  Martin,  51:  40,  145  N.  W.  383, 
124    Minn.  498. 

4.  The  supreme  court  will  not  pass  up- 
on assignments  of  error  based  upon  the  ac- 
tion of  the  court  below  in  sustaining  a  de- 
murrer to  a  pleading,  where  the  party  com- 
plaining fails  to  comply  with  that  part  of 
court  rule  No.  25  which  requires  him  to  set 
forth  the  material  parts  of  the  pleading  up- 
on wbich  he  relies,  together  with  such  other 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  of  the  questions  pre- 
sented to  this  court  for  decision,  so  that  no 
examination  of  the  record  itself  need  be 
made  in  this  court.  Eberle  v.  Drennan, 
51 :  68,  136  Pac.  162,  —  Okla.  — . 

5.  The  granting  of  a  motion  for  new 
trial  will  not  be  upheld  upon  a  ground  other 
than  that  specified  by  the  court,  if  counsel 
points  out  no  other  prejudicial  error  in 
the  record  but  leaves  the  court  to  find  one 
if  it  exists.  Harrington  v.  Butte  Miner  Co. 
51:  369,  139  Pac.  451,  48  Mont.  550. 
Objections     and     exceptions;      raising 

questions  in  lower  court. 

6.  That  no  objection  was  made  to  the 
admission  of  evidence  tending  to  establish 
a  cause  of  action  by  a  subagent  employed 
by  a  broker  to  assist  in  securing  a  pur- 
chaser of  real  estate,  against  the  property 
owner  for  compensation  for  his  services, 
does  not  prevent  the  court  from  determin- 
ing that  the  contract  sued  on  was  within 
the  statute  of  frauds,  and  incapable  of  rati- 
fication except  by  writing  executed  for  that 
purpose,  and  that  there  could  be  no  re- 
covery because  of  absence  of  ratification. 
iSorenson  v.  Smith,  51:  6ia,  129  Pac.  757,  65 
Or.  78. 

7.  Rulings  of  a  master  admitting  evi- 
dence alleged  to  be  incompetent  cannot  be 
reviewed  if  no  exception  was  taken  to  them. 
Burnham  v.  Dowd,  51:  778,  104  N.  E.  841, 
—  Mass.  — . 

8.  Ruling  out  a  question  after  the  wit- 
ness has  answered  it  does  not,  without 
more,  eliminate  the  answer  from  evidence, 
the  proper  practice  being  to  move  to  strike 
out  the  answer,  unless  the  court,  in  sustain- 
ing the  objection,  also  directs  the  jury  not 
to  consider  the  replv  given.  Sorenson  v. 
Smith,  51:  612,  129  Pac.  757,  65  Or.  78. 

51  L.R,A.(N.S.) 


Dismissal. 

Dismissal  of  appeal  as  punishment  for 
contempt,  see  Contempt,  4. 

9.  Mere  delay  in  settling  a  statement 
of  the  case  or  in  taking  an  appeal,  where 
such  appeal  was  taken  within  the  statutory 
period  allowed  therefor,  constitutes  no 
ground  for  a  dismissal  of  the  appeal.  Wil- 
son V.  Kjyger,  51 :  760,  143  N.  W.  764,  26 
N.  D.  77. 
Hearing  and  determination  generally. 

Questions  open  to  review  on  certiorari, 
see  Certiorari. 

10.  Upon  an  appeal  to  the  district  court 
from  a  judgment  of  a  justice  court  rendered 
upon  the  refusal  of  the  defendant  to  plead 
further  after  his  plea  to  the  jurisdiction 
of  the  justice  was  overruled,  appellee  is  not 
entitled  to  the  judgment  of  the  district 
court  affirming  the  jud^ent  of  the  justice, 
upon  appellant  conceding  the  jurisdiction 
of  the  justice,  where  under  the  statute  the 
case  is  triable  in  the  district  court  de  novo 
upon  the  merits.  Rogers  v.  Kemp  Lumber 
Co.  51:  594,  137  Pac.  686,  —  N.  M.  — . 
Discretionary  matters. 

11.  The  question  of  recommitting  a  mas- 
ter's report  to  have  rulings  by  which  evi- 
dence is  alleged  to  have  been  erroneously  ad- 
mitted inserted  for  review  is  within  the 
discretion  of  the  trial  judge,  where  there 
was  no  objection  to  the  admission  of  such 
evidence  when  it  was  offered,  although  ob- 
jection to  the  report  was  made  upon  that 
ground  and  exceptions  filed  in  pursuance 
thereof.  Burnham  v.  Dowd,  51:  778,  104  N. 
E.  841,  —  Mass.  — . 

12.  Before  reversing  a  judgment  for 
error  in  overruling  a  motion  to  contipue,  it 
should  appear  that  the  trial  court  abused 
its  discretion,  and  that  the  mover  of  the 
motion  has  been  prejudiced  thereby.  State 
V.  Angelina,  51:  877,  80  S.  E.  141,  —  W.  Va. 

13.  The  question  whether  sufficient 
foundation  has  been  laid  to  enable  a  wit- 
ness to  testify  as  to  a  custom  is  a  matter 
which  the  trial  judge  must,  in  the  exercise 
of  a  sound  discretion,  pass  upon  as  a  ques- 
tion of  fact,  and  his  decision  will  not  be 
reversed  except  in  a  very  clear  and  strong 
case.  Krahn  v.  J.  L.  Owens  Co.  51:  650, 
146  N.  W.  626,  125  Minn.  33. 

14.  The  credibility  of  an  expert  witness 
is  ordinarily  to  be  tested  by  his  cross-ex- 
amination, and,  though  it  may  be  proper 
to  do  so  by  the  testimony  of  another  ex- 
pert specially  qualified  in  respect  to  the 
subject-matter,  the  extent  to  which  the  ex- 
amination of  such  otlier  expert  may  be  car- 
ried rests,  as  in  the  case  of  cross-examina- 
tion, in  the  sound  discretion  of  the  court. 
State  V.  Minneapolis  Milk  Co.  51:  244,  144 
N.  W.  417,  124  Minn.  34. 

15.  The  discretion  of  the  trial  court  in 
granting  a  new  trial  for  excess  of  damages 
for  a  sprained  ankle,  the  effect  of  which 
has  extended  over  a  period  of  two  years, 
will  not  be  interfered  with  on  appeal,  where 
the  evidence  is  conflicting  as  to  the  pain- 
ful and  disabling  quality  of  the  injury.    De- 
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tate  shall  be  void  unless  in  writing.  Soren- 
8on  ▼.  Smith,  51:  6ia,  129  Pac.  757,  65  Or. 
78. 

4.  No  recovery  can  be  had  for  time  lost 
and  expenses  incurred  in  an  attempt  to 
take  possession  of  a  leasehold  under  a  con- 
tract void  under  the  statute  of  frauds, 
which  the  property  owner  refused  to  carry 
out.  Boone  v.  Coe,  51 :  907,  154  S.  W.  900, 
153  Ky.  233. 

5.  The  resignation  of  his  former  posi- 
tion by  one  who  had  entered  into  an  oral 
contract  with  a  corporation  whereby  it  was 
to  sell  him  some  of  its  stock,  and  to  employ 
him  as  its  bookkeeper,  does  not  constitute 
^ving  "something  in  earnest  to  bind  the 
bargain,  or  in  part  pavment,"  so  as  to  take 
the  contract  out  of  toe  statute  of  frauds. 
HewBon  v.  Peterman  Mfg.  Go.  51:  398,  136 
Pac.  1168,  —  Wash.  — . 

6.  The  fact  that,  by  direction  of  the 
purchaser,  the  deed  was  made  to  a  stranger, 
does  not  change  the  rule  that  a  parol  con- 
tract to  purchase  real  estate  may  be  en- 
forced if  the  deed  has  been  executed  and 
delivered.  Malzer  v.  Schisler,  51:  77,  136 
Pac.  14,  —  Or.  — .  (Annotated) 
Entirety. 

Of  insurance  contract,  see  Insurance, 

12. 
Sufficiency  of  plea  of  issue  of  entirety, 

see  Pleading,  9. 

7.  A  proposition  to  real  estate  brokers 
for  the  sale  of  land,  contained  in  a  letter 
stating  that  the  writer  has  large  tracts  of 
land  for  sale,  and  that  if  they  have  any 
clients  looking  for  tracts  of  land  of  the  size 
of  these,  either  one  will  surely  suit  them, 
and  fixing  the  price  at  so  much  net  per  acre 
to  the  writer,  together  with  another  letter 
referring  to  "putting  the  6,000-acre  tract 
.  .  .  up"  for  sale,  which  has  been  ac- 
cepted by  the  real  estate  brokers,  consti- 
tutes an  entire  contract,  and  does  not  au- 
thorize the  brokers  to  sell  or  find  a  pur- 
chaser for  any  part  of  the  tract  less  than 
the  whole.  Bentley  v.  Edwards,  51 :  254,  146 
N.  W.  347,  126  Minn.  179. 
Validity;  public  policy. 

Ill^al  consideration  as  defense  in  ac- 
tion on  note,  see  Bills  and  Notes, 
1,2. 

Contracts  of  unauthorized  foreign  cor- 
poration, see  Corporations,  9. 

Contracts  by  infants,  see  Infants. 

Combinations  between  several  persons 
or  corporations  in  restraint  of 
trade  or  commerce,  see  Monopoly 
and  Combinations,  2. 

8.  A  contract  employing  an  agent  to  in- 
stitute and  carry  out  a  movement  for  a 
recall  election  against  certain  officers,  with- 
out disclosing  the  true  motives  and  real 
parties  behind  the  movement,  and  undertak- 
ing to  pay  necessary  expenses  therefor,  is 
contrary  to  public  policy  and  void.  Stirtan 
V.  Blethen,  51:  623,  139  Pac.  618,  —  Wash. 

9.  An  agent  who  expends  money  to  in- 
stitute and  carry  out  a  recall  election,  un- 
der promise  of  his  principal  to  defray  the 
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expenses,  cannot,  upon  tne  contract  being 
declared  invalid,  hold  the  principal  liable  to 
reimburse  him  for  his  outlay  on  the  theory 
that  when  an  agreement  has  been  fully  exe- 
cuted, the  one  profiting  by  it  will  not  be 
permitted  to  defeat  an  action  by  the  other 
party  for  money  had  and  received  upon  the 
ground  of  illegality.  Stirtan  v.  Blethen, 
51:  623,  139  Pac.  618,  —  Wash.  — . 

10.  Requiring  the  establishment  of  the 
accidental  nature  of  an  injury  by  a  gun- 
shot wound  before  liability  attaches  there- 
for under  an  accident  policy  is  not  against 
public  policy  as  an  attempt  to  modify  or 
control  the  procedure  of  courts  of  justice. 
Roeh'  V.  Business  Men's  Protective  Asso. 
51:  aai,  145  N.  W.  479,  —  Iowa,  — . 

(^notated) 

11.  An  agreement  of  a  retailer  to  buy  a 
particular  line  of  goods  exclusively  from  a 
certain  manufacturer  thereof,  for  a  limited 
period  of  time,  and  confined  to  a  particular 
locality,  in  consideration  of  other  cove- 
nants therein  of  mutual  advantage  to  the 
parties,  when  otherwise  unobjectionable  un- 
der the  law,  is  not  invalid  as  a  restraint  of 
trade.  J.  W.  Ripy  &  Son  v.  ^rt  Wall 
Paper  Mills,  51:  33,  136  Pac.  1080,  —  Okla. 

• 

12.  A  plaintiff  who,  to  make  out  a  case, 
must  rely  on  an  illegal  contract,  cannot  re- 
cover, although  the  other  party  has  re- 
ceived a  benefit  from  his  act.  Stirtan  v. 
Blethen,  51:  623,  139  Pac.  618,  —  Wash.  — . 
Breach  and  its  effects. 

Measure  of   compensation   for   breach, 

see  Damages,  1,  7. 
Interest  on  damages  for  breach  of,  see 

Interest. 

13.  No  recovery  can  be  had  for  breach 
of  contract  to  employ  one  as  secretary  and 
treasurer  of  a  corporation,  since,  being  a 
position  of  responsibility  and  trust,  the  in- 
cumbent was  removable  at  will.  Hewson  v. 
Peterman  Mfg.  Co.  51:  398,  136  Pac.  1168, 
—  Wash.  — . 
Pablic  contract. 

Review  by  courts  of  ordinance  fixing 
minimum  wage  in  public  contracts, 
see  Courts,  6. 

Who  may  maintain  action  on,  see  Par- 
ties, 4. 

As  to  municipal  contracts  generally, 
see  Municipal  Corporations,  6. 

14.  A  city  is  not,  in  contracting  for  the 
construction  of  a  sewer  to  be  paid  for  by 
special  assessment  upon  property  benefited, 
thereby  the  agent  of  the  property  owner 
within  the  rule  that  it  must  do  the  work 
for  the  lowest  price  possible,  and  cannot 
stipulate  for  a  minimum  wage  for  common 
labor  in  excess  of  the  prevailing  wage  for 
similar  labor  on  private  contracto,  at  least, 
where  it  is  not  required  to  let  the  contract 
to  the  lowest  bidder.  Maletto  v.  Spokane, 
51 :  686,  137  Pac.  496,  77  Wash.  206. 

(Annotated) 

CONTRIBUTION  AND  INDEMNITY. 

Between  sureties,  see  Principal  and 
Surety,  3. 
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CONTRIBUTORY  NRGIilGENCB. 

In  general,  see  Negligence,  6-7. 

CONVERSION. 

Action  for.  Me  Trover* 

CORPORATIONS. 

Contract  for  sale  of  stock  as  within 
statute  of  frauds,  see  C<Mitracts, 
2,  6. 

Specific  performance  of  contract  of  sale 
of  stock,  see  Specific  Perform- 
ance, 2. 

Breach  of  contract  to  employ  one  as 
secretary  and  treasarer  of  corpora- 
tion, see  Contracts,  13. 

Extent  of  punishment  of  corporation 
for  yiolation  of  statute  as  to 
monopoly,  see  Criminal  Law. 

Who  hound  by  act  of  stockholders  at- 
tempting to  ratify  fraud  of  direc- 
tors, see  Estoppel,  7. 

Quo  warranto  to  test  claim  to  office  of 
officer  in  private  corporation,  see 
Quo  Warranto,  1. 

Eiemption  from  service  of  process  of 
moer  who  attends  argument  of 
proceeding  against  corporation  to 
render  assistance  to  its  solicitor, 
see  Writ  and  Process,  4. 

Contracts;  ultra  Tires. 

Right  to  exercise  power  of  eminent  do- 
main, see  Emment  Domain,  1. 

1.  The  trustees  elected  to  manage  the 
affairs  of  a  corporation  organized  for  chari- 
table and  religious  purposes,  to  furnish  a 
home  for  the  aged  and  infirm,  and  also  for 
indigent  orphans,  cannot  enter  into  a  valid 
contract  by  which  its  property  may  become 
subject  to  mechanics'  liens,  without  first 
having  obtained  an  order  of  the  district 
court  for  that  purpose.  Horton  v.  Tabitha 
Home,  51:  161,  146  N.  W.  1023,  —  Neb.  — . 

2.  All  persons  dealing  with  the  trus- 
tees of  a  corporation  organized  for  charita- 
ble and  religious  purposes,  to  furnish  a  home 
for  the  aged  and  infirm,  and  also  for  indi- 
gent orphans,  must  at  their  peril  take  notice 
of  the  powers  granted  by  its  articles  of  in- 
corporation. Horton  v.  Tabitha  Home, 
51:  161,  146  N.  W.  1023,  —  Neb.  — . 
Action  by  stockholders. 

Restoration  of  benefits  received  as  con- 
dition precedent  to  action  by  stock- 
holders, see  Action  or  Suit,  1. 

Jurisdiction  of  action,  see  Courts,  3. 

Estoppel  to  bring  action,  see  Estoppel,  7. 

Effect  of  insanity  to  suspend  running 
of  limitations  against  stockholder's 
right  of  action,  see  Limitation  of 
Actions,  6. 

Corporation  as  necessary  party  to  suit 
by  stockholder,  see  Parties,  6. 

Pleading  in  action  by  stockholder,  see 
Pleading,  2,  4,  8. 

3.  It  is  fraudulent  for  the  management 
of  a  corporation  to  permit  its  real  estate 
of  great  value  to  be  sold  under  execution 
for  a  nominal  sum,  when  there  are  funds 
in  their  possession  sufficient  to  pay  the 
judgment,  and  the  corporation  dissolved  for 
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the  purpose  of  destroying  the  value  of  the 
stock  of  a  minority  stockholder,  which  will 
give  him  a  right  of  action  therefor.  Flem- 
ing V.  Warrior  Copper  Co.  51 :  99,  136  Pac. 
278,  —  Ariz.  — . 

4.  A  stockholder  of  a  corporation  can- 
not, without  demand  on  the  corporation  and 
its  directors,  maintain  an  action  against 
directors  who  are  alleged  to  have  fraudu- 
lently failed  to  enforce  contracts  in  favor 
of  the  corporation  and  to  protect  its  prop- 
erty, if  defendants  are  minority  directors, 
and  no  collusion  with  the  majority  is 
shown.  Kelly  v.  Thomas,  51:  xaa,  83  Atl. 
307,  234  Pa.  419. 

6.  Absence  of  response  within  the  time 
specified  by  the  directors  of  a  corporation 
to  a  notification  by  stockholders  that,  if 
they  do  not  institute  a  proceeding  to  recover 
stock  alleged  to  have  been  fraudulently  is- 
sued by  the  corporation,  the  stockholders 
will  do  so,  is  sufficient  to  justify  the  stock- 
holders' suit,  and  it  is  not  necessary  to 
show  notice  to  the  body  of  stockholders 
collectively,  and  refusal  by  them  to  act. 
Continental  Securities  Co.  v.  Belmont,  51: 
iia,  99  N.  E.  138,  206  N.  Y.  7.    (Annotated) 

6.  Demand  on  a  corporation  and  its 
management  to  bring  suit  to  recover  cor- 
poration property  which  had  been  trans- 
ferred to  another  corporation  is  not  neces- 
s  ry  to  JBUslain  a  suit  by  minority  stock- 
holders, where  the  managers,  who  had  com- 
plete control  of  the  affairs  of  the  corpora- 
tion, are  shown  to  have  been  hostile  to 
plaintiffs,  and  to  have  acted  upon  a  pre- 
concerted plan  to  accomplish  the  result 
complained  of.  Fleming  v.  Warrior  Copper 
^      5»«  99f  136  Pac.  273,  —  Ariz.  — . 

(Annotated) 
lilability  of  stockholders. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  1. 
State  court  following  decision  of  Fed- 
eral court  as  to,  see  Courts,  12. 

7.  A  subscriber  to  stock  of  a  corpora- 
tion whose  contract  provides  that,  upon  pay- 
ment of  a  portion  of  the  par  value  of  the 
stock,  it  shall  be  issued  as  fully  paid  and 
nonassessable,  cannot,  under  the  trust  fund 
theory,  be  compelled  to  pay  in  for  the  bene- 
fit of  creditors  the  dinerence  between  the 
contract  price  and  the  par  value.  South- 
worth  V.  Morgan,  51:  56,  98  N.  E.  490,  205 
N.  Y.  293.  (Annotated) 
Stockholders*  meetings;  voting. 

Specific  performance  of  pooling  agree- 
ment, see  Specific  Performance,  1. 

8.  Statutory  ana  charter  authority  to 
deprive  holders  of  preferred  stock  of  the 
right  to  vote  in  the  election  of  officers  and 
directors  of  a  corporation  is  invalid  where 
the  state  CJonstitution  provides  that  '*eacb 
shareholder  shall  be  entitled  to  one  vote  for 
each  share  of  stock  he  may  hold.'*  Brooks 
V.  State  ex  rel.  Richards,  51:  zxa6,  79  Atl. 
790,  —  Del.  — . 

Foreign  corporations. 

Impairment  of  obligations  by  change  of 
decision  as  to  validity  of  contracts 
of  unauthorized  company,  see  Con- 
stitutional Law,  14. 
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Effect  of  rule  of  atare  deciaia  to  prevent 

change  of  decision  as  to  Talidity  of 

contracts     of    unauthorized     com* 

pany,  see  Courts,  9,  11. 

Jurisdiction  of  action  by,  or  against, 

see  Courts,  1-3. 
9.  It  is  a  good  defense  to  an  action 
brought  by  a  foreign  corporation  upon  a 
contract  made  in  the  prosecution  of  its 
business  within  the  state,  that  it  has  not 
complied  with  a  statute  which  expressly 
provides  that  it  shall  not  be  lawful  for  any 
corporation  to  carry  on  any  business  in  the 
state  until  it  shall  have  filed  a  statement 
giving  the  location  of  its  place  of  business 
within  the  state,  and  the  name  of  an  agent 
thereat  upon  whom  process  may  be  served, 
and  which  further  subjects  to  a  penalty  any 
corporation  undertaking  to  transact  any 
business  in  the  state  without  complying 
with  such  requirements,  although  such  stat- 
ute does  not  in  terms  declare  that  any  con- 
tract made  by  a  corporation  before  com- 
plying with  the  statute  shall  be  void  or  not 
enforceable.  Oliver  Co.  ▼.  Louisville  Realty 
A880.  51 :  293,  101  S.  W.  670,  166  Ky.  628. 

COTENANCY. 

Extent    of    recovery    in    ejectment    by 

tenant  in  common  against  stranger, 

see  Ejectment. 
Necessity  that  tenants  in  common  join 

in  suit  in  ejectment,  see  Parties,  6. 
Tenancy  by  entireties,  see  Husband  and 

Wife,  1. 

COTTON. 

Constitutionality  of  statute  making 
weight  determined  by  public  ware- 
house conclusive  between  buyer  and 
seller  of  cotton,  see  Constitutional 
Law,  13. 

COUNTIES. 

Liability  of  county  auditor  for  negli- 
gence in  failing  to  give  notice  of 
tax  sale,  see  Taxes,  2. 

COUHTS. 

Of  admiralty,  see  Admiralty. 
Contempt  of,  see  Contempt. 
Prohibition  to  restrain,  see  Prohibition. 
Power  in  quo  warranto,  see  Quo  War- 
ranto. 
Process  of,  see  Writ  and  Process. 

Jurisdiction;  territorial  limitations. 

1.  A  foreign  corporation  cannot  com- 
plain if  the  court  exercises  a  jurisdiction 
to  which  it  has  submitted  itself.  Fleming 
V.  Warrior  Copper  Co.  51:  99,  136  Pac.  273, 

—  Ariz.  — . 

2.  The  courts  of  the  state  within  which 
is  situated  property  alleged  to  have  been 
fraudulently  transferred  by  a  domestic  to 
a  foreign  corporation  have  jurisdiction  of  a 
suit  to  set  aside  the  transfer.  Fleming  ▼. 
Warrior   Copper  Co.   51:  99,   136   Pac.   273, 

—  Ariz.  — . 

3.  Courts  of  one  state  have  no  juria- 
dictlon  of  a  suit  by  a  stockholder  of  a 
foreign  corporation  which  does  not  transact 
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its  business  within  that  state,  against  its 
directors,  because  of .  their  failure  to  en- 
force contracts  in  its  favor  and  to  protect 
its  property  since  those  are  matters  of  in- 
ternal management.  Kelly  v.  Thomas,  51: 
zas,  83  Atl.  307,  234  Pa.  419. 
Relation  to  other  departments  of  gOT* 
ernment. 

4.  Whenever  the  action  of  the  governor 
of  a  state  in  any  matter  is  authorized  by 
law,  and  comes  before  the  court  for  review, 
it  is  its  duty  to  sustain  the  governor.  1^ 
parte  Williams,  51:668,  136  Pac.  697,  — 
Okla.  Crim.  Rep.  — . 

5.  In  thtt  absence  of  a  statutory  right 
of  supervision  or  control,  a  court  cannot, 
at  the  instance  of  citizens  and  taxpayers, 
in  any  manner  restrain  or  control  the  gov- 
erning body  of  a  municipal  corporation,  in 
the  exercise  of  powers  and  functions  vested 
in  it  by  law,  whether  the  discretion  and 
power  so  vested  is  legislative,  executive,  or 
administrative.  Charleston  ▼.  Littlepage, 
5x:  353,  80  S.  E.  131,  —  W.  Va.  — . 

6.  The  court  will  not  pronounce  an 
ordinance  fixing  a  minimum  wage  of  $2.76 
per  day  for  common  labor  on  public  con- 
tracts unreasonable  in  the  absence  of  evi- 
dence showing  it  to  be  so,  although  such 
wage  is  25  per  cent  higher  than  the  pre- 
vailing price  for  such  labor.  Malette  v. 
Spokane,  51:  686,  137  Pac.  496,  77  Wash. 
206. 

7.  The  court  will  not  ordinarily  super- 
vise the  action  of  municipal  authorities  in 
establishing  fire  limits.    State  v.  Lawing, 
51 :  6a,  80  S.  E.  69,  164  N.  C.  492. 
Rules  of  decision. 

Change  of  decision  as  affecting  contract, 
see  Constitutional  Law,  14. 

8.  The  rule  of  stare  decisis,  stated  in 
simple  form  and  considered  in  relation  to 
its  effect  upon  private  affairs,  is  realv  noth- 
ing more  than  the  application  of  the  doc* 
trine  of  estoppel  to  court  decisions.  It 
finds  its  support  in  the  sound  principle  that 
when  courts  have  announced,  for  the  guid- 
ance and  government  of  individuals  and  the 
public,  certain  controlling  principles  of  law, 
or  have  given  a  construction  to  statutes 
upon  which  individuals  and  the  public  have 
relied  in  making  contracts,  they  ought  not, 
after  these  principles  have  been  promul- 
gated and  after  these  constructions  have 
been  published,  to  withdraw  or  overrule 
them,  thereby  disturbing  contract  rights 
that  had  been  entered  into,  and  property 
rights  that  had.  been  acquired,  upon  the 
faith  and  credit  that  tne  principle  an- 
nounced or  the  construction  adoptea  in  the 
opinion  was  the  law  of  the  land.  Oliver 
Co.  ▼.  Louisville  Realty  Asso.  51:  293,  161 
S.  W.  670,  156  Ky.  628. 

9.  A  court  of  last  resort  will  not  feel 
bound  to  adhere  to  an  earlier  decision  that 
a  party  entering  into  a  contract  with  a 
corporation  is  estopped,  in  an  action  there- 
on, from  setting  up  as  a  defense  the  failure 
of  the  corporation  to  comply  with  a  statut<', 
enacted  pursuant  to  the  Constitution,  for 
the  purpose  of  carrying  out  a  wi8e  publio 
policy,  which  provides  that  it  shall  not  be 
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sparselj  settled  country.    Webster  v.  Beau, 
51:  81,  137  Pac.  1013,  —  Wash.  — . 

(Annotated) 
Personal  inJurieB;  death. 

2.  A  verdict  for  $15,000  in  favor  of  a 
farmer  forty-eight  years  of  age,  against  the 
manufacturer  of  a  thresher  for  injuries 
suffered  through  a  defective  condition  of  the 
machine,  is  excessive  above  $12,000.  Krahn 
▼.  J.  L.  Owens  Co.  51:  650,  146  N.  W.  626, 
126  Minn.  33. 

Injury  to  real  property;  nuisance. 

3.  The  owner  of  the  fee  from  which 
mineral  oil  is  taken  by  the  owner  of  a 
ri^ht  of  way  across  property  may  recover 
what  the  latter  receives  from  a  sale  of  the 
oil,  in  the  absence  of  any  evidence  showing 
the  cost  of  bringing  it  to  the  surface.  Right 
of  Way  Oil  Co.  v.  Gladys  City  Oil,  Gas, 
&  Mfg.  Co.  51:  a68,  167  S.  W.  737,  —  Tex. 

Eminent  domain  cases. 

4.  The  damages  to  be  awarded  for  the 
appropriation  of  a  right  of  way  for  a  log- 
ging railroad  through  a  canyon  cannot  in- 
clude the  value  of  the  property  for  the 
purpose  of  such  road,  based  upon  the  as- 
sumption that  all  the  timber  from  the 
watershed  of  the  stream  which  flows  through 
it  will  eventually  pass  down  the  canyon, 
if  the  timber  belongs  to  strangers  to  the 
proceeding,  so  that  the  route  to  be  taken 
by  it  depends  upon  their  will  alone.  Meskill 
&  C.  R.  R.  Co.  V.  Luedinghaus,  51:  Z090, 
139  Pac.  62,  78  Wash.  366. 

Mental  anguish. 

6.  Mental  suffering  by  a  man  because 
a  physician  whom  he  has  employed  to  at- 
tend his  sick  wife  delays  upon  the  way,  and 
thereby  fails  to  minister  to  her  suffering, 
is  not  an  element  of  damages  to  be  recovered 
for  breach  of  the  contract.  Adams  v. 
Brosius,  51:  36,  139  Pac.  729,  —  Or.  — . 

( Annotated ) 

6.  A  telegraph  company  which  causes  a 
delay  of  a  couple  of  days  in  the  starting  of 
a  sick  child  for  another  climate  through 
loss  of  a  message  is  not  answerable  in  dam- 
ages for  the  mental  aneuish  suffered  by  the 
father  pending  the  delay,  because  of  the 
child's  condition ;  at  least,  if  there  was  noth- 
ing to  prevent  the  starting  of  the  child 
without  fixing  definitely  its  accommodations 
at  destination,  which  the  message  was  in- 
tended to  effect.  Mackay  Telegraph-Cable 
Co.  V.  Vaughan,  51:  404,  163  S.  W.  158,  — 
Ark.  — . 

Ijoss  of  profits. 

7.  Loss  of  profits  is  not  a  proper  ele- 
ment of  damages  for  breach  of  contract  to 
establish  a  business  in  a  distant  and  sparse- 
ly settled  country.  Webster  v.  Beau,  51: 
81,  137  Pac.  1013,  —  Wash.  — . 
Mitigation;  reduction. 

8.  Intoxication  of  the  defendant  at  the 
time  of  his  use  of  slanderous  words  is  a 
mitigating  circumstance,  proper  for  the  con- 
sideration of  the  jury  in  estimating  the 
damages.  Alderson  v.  Kahle,  51:  1198,  80 
S.  E.   1109,  —  W.  Va.  — .       (Annotated) 

9.  Provocation  by  the  plaintiff,  induc- 
61  L.R.A.(N.S.) 


ing  the  utterance  of  slanderous  words, 
is  a  mitigating  circumstance.  Alderson  v. 
Kahle,  51:  1198,  80  S.  E.  1109,  —  W.  Va.  — . 

DANCE  HALLS. 

Requiring  license  to  conduct,  see  Li- 
cense, 3-6. 

Validity  of  ordinance  for  regulation  of, 
see  Municipal  Corporations,  6. 

DATE. 

Alteration  of  date  in  note,  see  Altera- 
tion of  Instruments;  Evidence  12. 

DEATH. 

Abatement  of  action  for  death,  see 
Abatement  and  Revival. 

Liability  on  sheriff's  bond  for  shoot- 
ing misdemeanant  to  prevent  his  es- 
caping arrest,  see  Bonds. 

Conflict  of  laws  as  to  action  for,  see 
Conflict  of  Laws,  2. 

Conflict  of  laws  as  to  time  for  action 
for,  see  Conflict  of  Laws,  6. 

Presumption  of  due  care  on  part  of  per- 
son drowned,  see  Evidence,  10. 

Bar  of  statute  of  limitations,  see  Limi- 
tation of  Actions,  7. 

Effect  of  death  of  candidate  for  election 
before  election  day  but  too  late  to 
substitute  other  candidate,  see 
Officers. 

Effect  on  competency  of  witness,  see 
Witnesses,  2. 

1.  Section  4313,  Stat.  1893  (§  6281,  Rev. 
Laws  1910),  does  not  operate  as  a  contin- 
uance of  any  right  of  action  which  the  in- 
jured person  would  have  had  but  for  his 
death,  but  confers  upon  the  beneflciary 
thereof  a  property  rignt  in  the  pecuniary 
value  to  him  of  the  life  of  his  decedent,  and 
gives  him  a  new  or  independent  cause  of 
action  for  the  pecuniary  loss  he  has  sus- 
tained by  reason  of  such  death.  Shawnee  v. 
Cheek,  51:  67a,  137  Pac.  724,  —  Okla.  — . 

2.  A  child  begotten  after  the  divorce 
of  its  parents  is  not  kin  to  children  of  its 
father  and  his  second  wife  within  the  mean- 
ing of  the  Federal  employers'  liability  act, 
and  therefore  such  children  cannot  recover 
under  that  statute  for  the  wrongful  death 
of  such  child,  although  he  contributed 
toward  their  support.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Stephens,  51:  308,  163  S.  W. 
493,  167  Ky.  460.  (Annotated) 

3.  An  action  for  the  benefit  of  a  parent 
for  the  instantaneous  death  of  his  minor 
son  through  another's  negligence  is  not  pre- 
cluded under  a  statute  providing  that  if 
the  negligence  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  person  injured 
to  maintain  an  action  to  recover  damages 
in  respect  thereof,  an  action  may  be  main- 
tained for  the  benefit  of  his  next  of  kin,  by 
the  fact  that  recovery  is  limited  to  the  loss 
of  the  child's  earnings  during  minority  and 
that  the  child  could  not  have  recovered  for 
loss  of  such  earnings.  Lincoln  v.  Detroit  & 
M.  R.  Co.  51:  710,  146  N.  W.  406,  —  Mich. 
— ,  (Ajinotated) 
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State  ex  rel.  Paxton  t.  Guinotte,  51:  iigx, 
166  S.  W.  718,  —  Mo.  — .  (Annotated) 

i>isobedi£:nce. 

As  a  contempt,  see  Contempt,  1,  3,  4. 

I>IVORCE  AND  SEPARATION. 

Provision  in  decree  that  application  for 
appeal  should  render  provision  for 
alimony  ineffectual,  see  Appeal 
and  Error,  32. 

Contempt  in  violating  injunction  is- 
sued in  divorce  proceeding,  see 
Contempt,    1. 

Including  in  decree  injunction  against 
remarriage  within  specified  time, 
see  Injunction,  4. 

Status  of  child  begotten  after  the  di- 
vorce of  its  parents,  see  Death,  2. 

Sufficiency  of  circumstantial  evidence 
to  prove  adultery,  see  Evidence,  34. 

Relief  from  decree  secured  by  collusion, 
see  Judgment,  5,  8. 

1.  A  divorce  will  not  be  granted  for 
nonsupport  or  extreme  cruelty,  because  an 
out-door  laborer  earning  $35  a  month  con- 
«umes  a  portion  of  it  for  liquor  and  cigars, 
paying  only  the  grocery,  meat,  and  coal 
bills,  and  when  he  reaches  home  after  his 
work  prefers  to  read  or  go  to  bed  rather 
than  to  talk  to  his  wife,  or  take  her  out 
to  entertainments  or  to  visit  friends.  Bow- 
«»n  V.  Bowen,  51:  460,  146  N.  W.  271,  — 
Mich.  — .  (Annotated) 

2.  Actual  violence,  to  constitute  ground 
for  divorce,  must  be  attended  with  danger 
to  life,  limb,  or  health,  or  be  such  as  to 
(*ause  reasonable  apprehension  of  such  dan- 
eer.  Huff  V.  Huff,  51:  282,  80  S.  E.  846,  — 
W.  Va.  — . 

3.  Vulgar,  indecent,  and  unnatural  con- 
duct on  the  part  of  a  wife,  and  her  solicita- 
tion of  the  husband  to  engage  in  such  con- 
duct with  her,  showing  viciousness  and  de- 
S[eneracy  on  her  part,  are  not  sufficient 
fifrounds  for  divorce,  nor  do  they  justify 
the  husband  in  breaking  off  cohabitation 
with  her  and  treating  her  as  having  aban- 
doned or  deserted  him.  Huff  v.  Huff. 
51:  282,  80  S.  E.  846,  —  W.  Va.  — . 

( Annotated ) 

4.  A  wife  who  has  been  abandoned  and 
denied  support  by  her  husband  may  have  a 
decree  for  alimony  without  a  divorce,  and 
such  relief  may  be  granted  her  In  a  suit 
for  divorce  brought  by  a  husband,  on  a 
prayer  in  her  answer  therefor  as  affirma- 
tive relief.  Huff  v.  Huff,  51:  282,  80  S.  E. 
846,  —  W.  Va.  — . 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  16. 

DOGS. 

See  Animals. 

DRAINS  AND  SEil'ERS. 

Stipulation  for  minimum  wage  In  con- 
tract   for    construction    of    sewer, 
see  Contracts,  14. 
51  L.R.A.(N'.S.) 


Easement  for  public  sewer  as  within 
covenant  against  encumbrances  iu 
deed  of  property,  see  Covenants 
and  Conditions. 

DRIVER. 

Imputing  negligence  of,  to  passenger, 
see  Negligence,  6. 

DROWNING. 

Municipal  liability  for,  see  Municipal 
Corporations,  8. 

DRUNKENNESS. 

Of  person  provoking  assault,  see  As- 
sault and  Battery,  2. 

As  mitigating  damages  for  slander, 
see 


igating    dan 
Damages,  8. 


DUE  PROCESS  OF  LAW. 

Sec  Constitutional  Law,  d-lS» 

DUPLICITY. 

In  indictment,  see  Indictment,  etc.,  1. 

DURESS. 

As  ground  for  relief  from  judgment, 
see  Judgment,  5. 

EJECTION. 

Of  passenger  or  trespasser,  see  Carri- 
ers, 5,  6. 

EJECTMENT. 

Joinder  of  parties  plaintiff,  see  Parties, 
5. 

A  tenant  in  common  suing  separate- 
ly in  ejectment  may,  if  the  defendant  shows 
no  title,  recover  possession  of  the  entire 
estate,  in  subordination,  however,  to  the 
right  of  his  cotenents.  De  Bergere  ▼. 
Chaves,  51:  50,  93  Pac.  762,  14  N.  M.  352. 

(Annotated) 

ELECTIONS. 

Sale  of  vote  as  consideration  for  note, 
see  Bills  and  Notes,  2. 

At  stockholders'  meeting,  see  Corpora- 
tions, 8. 

Recall  election,  see  Initiative,  Referen- 
dum and  Recall. 

ELECTRICITY. 

Injury  to  trees  in  highway  by  string- 
ing of  electric  wires,  see  Highways, 
6,  6. 

ELECTRIC  LIGHT9. 

Of  public  service  corporations;  inju- 
ry by,  to  trees  .m  highway,  see 
Highways,    4r-6. 

ELEVATED  RAILWAYS. 

See  Carriers. 

ELEVATORS. 

A  hospital  may  be  found  to  be  neg- 
ligent in  maintaining  an  entrance  to  an 
elevator  from  outside  the  building,  which 
resembles  an  ordinary  doorway  and  is  pro- 
tected only  by  unfastened  screen  doors,  so 
as  to  render  it  liable  to  one  who,  mistaking 
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they  were  alone,  such  as  his  habits  of  in- 
toxication, his  hearing  voices  and  communi- 
cation with  spirits  of  the  dead,  his  muttcr- 
ingB  and  outcries  when  asleep,  delusions 
causing  him  to  arm  himself,  insults  to  her 
and  attempts  to  take  her  life,  although 
similar  acts  and  declarations  occur  in  the 
presence  of  others.  Whitehead  y.  Kirk, 
5x:  187,  61  So.  737,  —  Miss.  — . 

80.  A  wife  cannot  testify  as  to  confes- 
sion of  adultery  made  to  her  by  her  husband 
when  they  are  alone,  nor  as  to  his  charging 
her  with  infidelity  under  the  same  circum- 
stances. Whitehead  v.  Kirk,  51:  187,  61 
So.  737,  —  Miss.  — . 

31.  Upon  the  question  of  negligence  of 
the  owner  of  a  garage  in  driving  a  car 
against  another  on  the  highway,  repair 
tickets  issued  by  the  garage  showing  the 
nature  of  repairs  made  upon  his  car  are  not 
admissible  in  evidence,  nor  is  a  private 
letter  from  him  relating  to  repairs  made 
just  prior  to  the  accident  admissible,  since 
they  are  mere  self-serving  declarations. 
Granger  v.  Farrant,  51:  453,  146  N.  W.  218, 

—  Mich.  — . 

Relevancy  and  materiality. 

32.  Upon  the  question  of  the  existence 
vel  non  of  a  common-law  marriage  between 
a  decedent  and  a  woman  claiming  his  prop- 
erty, evidence  is  admissible  of-  the  character 
of  the  community  in  which  she  lived  and 
her  own  character  for  virtue,  to  interpret 
the  association  of  decedent  with  her.  Berg- 
er  v.  Kirby,  51:  182,  163  S.  W.  1130,  106 
Tex.  611. 

33.  Upon  the  question  whether  or  not  a 
letter  deposited  in  the  mail  gives  informa- 
tion prohibited  by  statute,  evidence  is  ad- 
missible of  an  interview  with  the  sender  by 
one  supposed  by  him  to  have  appeared  in 
response  to  it.  Kemp  v.  United  States, 
51 :  825,  41  App.  D.  C.  639. 

Weight,  effect,  and  sufficiency. 

Constitutionality  of  statute  as  to,  see 

Constitutional  Law,   13. 
Kequiring  accidental  character  of  dis- 
charge to  be  established  by  at  least 
one  person  other  than  insured,  in 
ease  of  injury  to  insured  by  dis- 
charge of  firearms,  see  Insurance, 
17. 
Insufficiency  of  evidence  as  ground  for 
vacating  divorce  decree,  see  Judg- 
ment, 7. 
Instructions  as  to,  see  Trial,  19. 
84.  Though    circumstantial    evidence    is 
admissible  and  sufficient  to  prove  adultery 
in  a  suit  for  divorce,  it  must  be  so  clear  and 
strong  as  to  carry  conviction  of  the  truth 
of  the  charge,  and,  if  it  does  no  more  than 
raise  a   suspicion  of  chastity,  it  is  insuf- 
ficient.   Huff  V.  Huff,  51:  282,  80  S.  E.  846, 

—  W.  Va.  — . 

35.  Where,  owing  to  the  failure  of  the 
memory  of  the  subscribing  witnesses,  after 
the  lapse  of  a  long  time,  it  is  impossible 
to  obtain  direct  testimony  that  the  testator's 
signature  was  attached  to  his  will  at  the 
time  of  its  attestation,  resort  may  be  had 
to  circumstances  to  supply  the  deficiency; 
and  the  uncontradicted  testimony  of  one  of 
61  L.R.A.(N.S.) 


the  witnesses  that  the  testator  came  into 
the  room  where  the  witnesses  were  with 
pen,  ink,  and  the  paper  in  his  'hand,  sat 
down  for  a  moment  at  the  table,  arose,  and, 
handing  the  pen  to  the  first  witness,  said 
it  was  his  will  and  asked  them  to  sign  it, 
is  sufficient  to  this  end.  Re  Strachan, 
51:  ga?*  136  Pac.  1176,  —  Colo.  — . 

(Annotated) 
Variance. 

36.  The  statement  in  a  complaint  seek- 
ing damages  because  of  a  sheriff's  negligent 
performance  of  his  duties  in  arresting  one 
guilty  of  a  misdemeanor,  which  results  in 
the  death  of  the  latter,  that  the  sheriff  fired 
his  pistol  at  and  toward  the  lawbreaker  so 
that  the  bullet  struck  and  killed  him,  does 
not  require  proof  of  deliberate  aim  toward 
him.  State  use  of  Johnston  v.  Cunningham, 
51:  X179,  65  So.  115,  —  Miss.  — . 

37.  The  variance  between  purported  lan- 
guage of  a  letter  alleged  to  nave  been  un- 
lawfully deposited  in  the  mail,  set  out  in 
the  indictment  as  "and  have  to  say  here  one 
week,"  and  the  letter  itself  as  offered  in 
evidence,  "k  would  have  to  stay  here  one 
week,"  is  immaterial.  Kemp  v.  United 
States,  51:  825,  41  App.  D.  C.  639. 

BXSGUTION. 

Levy  of,  see  Levy  and  Seizure. 

BXBCUTIVS  DEPARTMENTS. 

Relation  to  courts,  see  Courts,  4. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Bar  of  statute  of  limitations,  see  Lim- 
itation of  Actions,  6,  7. 

Liability  of  administrator  for  failure 
to  collect  inheritance  tax,  see 
Taxes,  6. 

P.nds. 

Contribution  between  sureties,  see  Prin- 
cipal and  Surety,  3. 
Effect  on  liability  of  surety  of  substi- 
tution of  new  bond,  see  Principal 
and  Suretv,  3. 
The  bond  of  a  personal  representa- 
tive, taken  by  an  officer  without  authority, 
and  voluntarily  given,  is  valid  as  a  com- 
mon-law obligation,  and  enforceable  as  such, 
in  the  absence  of  a  statutory  prohibition  of 
such  construction.-    Central  Bkg.  k  S.  Co. 
V.  United  States  Fidelity  k  G.  Co.  51:  797* 
80  S.  E.  121,  —  W.  Va.  —. 

EXECUTORY  CONTRACTS. 

To  give  deed,  see  Deeds. 

EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 
From  process  or  arrest,  see  Writ  and 
Process,  2-4. 

EXPERT  TESTIMONY. 

In  general,  see  Evidence,  23-26. 

EXPULSION. 

Of  passenger  or  trespasser,  see  Carriers, 
5,6. 
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share  which  was  received  by  the  preferred 
creditors.  Fechheimer-Keiffer  Co.  v.  Burton, 
5x:  343,  164  S.  W,  1179,  —  Tenn.  — . 

(Annotated) 

FUEIi. 

Right  of  municipality  to  engage  in 
sale  of  fuel  to  inhabitants  for  cost, 
see  Constitutional  Law,  3;  Taxes, 
1. 

FUGITIVES. 

Extradition  of,  see  Extradition. 

GARNISHMENT. 

Motion  by  garnishees  to  vacate  Judg- 
ment against  principal  defendant 
and  themselves,  see  Judgment,  6. 

1.  The  fact  that  under  §  6082,  Rev. 
Codes  1005,  no  judgment  can  be  had  against 
a  garnishee  until  judgment  is  obtained  by 
the  plaintiff  against  the  principal  defend- 
ant, does  not  preclude  valid  garnishment 
proceedings  where  service  against  the  prin- 
cipal defendant  is  had  by  publication  as 
authorized  by  §  6072,  under  which  service 
personal  judgment  cannot  be  had  against 
the  principal  defendant,  since  a  judgment 
in  rem  in  the  action  against  him  is  author- 
ized bv  the  further  provision  of  §  6982, 
that  the  court  may  adjudge  the  recovery 
of  an  indebtedness  or  personal  property 
disclosed  or  found  to  be  applicable  to  the 
plaintiff's  demand,  this  provision  relating 
to  §  6077,  prescribing  the  form  of  judgment 
to  be  rendered  against  the  garnishee.  At- 
wood  v.  Roan,  51 :  597,  145  N.  W.  587,  26  N. 
D.  622. 

2.  No  valid  judgment  can  be  rendered 
against  the  garnishee  defendant  upon  a  de- 
fault judgment  against  the  principal  debtor, 
based  upon  attempted  service  by  publication 
under  a  void  affidavit,  where,  as  under 
§  6082,  Rev.  Codes  1005,  the  garnishee  pro- 
ceedings are  ancillary  to  the  suit  against 
the  principal  defendant,  and  judgment 
against  him  is  a  prerequisite  to  judgment 
against  the  garnishee  defendant.  Atwood 
V.  Roan,  51:  597,  145  N,  W.  687,  26  Ni  D. 
622. 

GAS. 

Rates;  rei^latlon. 

Question  for  jury  as  to  which  rate  is 
applicable  in  certain  case,  see 
Trial,  7. 
1.  A  person  who  owns  and  conducts  an 
automobile  garage  in  which  he  uses  a  gas 
engine  for  the  purpose  of  generating  an 
electric  current  to  supply  light  for  a  Targe 
building  in  which  he  carries  on  his  busi- 
ness, to  charge  electric  automobiles  and 
storage  batteries,  and  to  use  the  same  gen- 
erally in  his  business,  is  a  manufacturer 
within  the  meaning  of  a  city  ordinance 
dividine  the  inhabitants  of  the  city  into 
three  classes,  viz.,  "domestic  consumption," 
"public  institutions/'  and  "manufacturers," 
for  the  purpose  of  fixing  the  rate  that  may 
be  charged  by  a  gas  company.  Henderson 
V.  Shreveport  Gas,  E.  L.  ^  P.  Co.  51:  448, 
63  So.  616,  —  La,  — . 
51  L.R.A.(N.S.) 


2.  In  ascertaining  the  value  of  the  prop- 
erty of  a  gas  company  or  the  amount  of 
capital  actually  expended  for  the  purpose  of 
fixing  rates,  the  cost  of  replacing  pavement 
now  in  the  streets,  but  not  there  at  the  time 
the  mains  were  laid,  is  not  to  be  taken  into 
consideration.  People  ex  rel.  Kings  County 
Lighting  Co.  v.  Willcox,  51:  x,  104  N.  E. 
Oil,  210  N.  Y.  470.  (Annotated) 

3.  In  ascertaining  the  gross  receipts  of 
a  gas  company  for  the  purpose  of  fixing  its 
rates,  the  annual  appreciation  of  the  value 
of  its  land  should  not  be  considered.  People 
ex  reL  Kings  Coimty  Lighting  Co.  v.  Will- 
cox, 51:  1,   104  N.   E.  Oil,  210  N.  Y.  470.' 

4.  "Going  value"  is  to  be  considered  as 
a  distinct  item  in  fixing  the  rates  to  be 
charged  by  a  gas  company.  People  ex  rel. 
Kings  County  Lighting  Co.  y.  Willcox,  51 :  z, 
104  N.  E.  Oil,  210  N.  Y.  470.      . 

5.  "Going  value,"  for  the  purpose  of  fix- 
ing the  rates  of  a  gas  company,  is  an  amount 
equal  to  the  deficiency  of  net  earnings  be- 
low a  fair  return  on  the  actual  investment, 
due  solely  to  the  time  and  expenditures  rea- 
sonably necessary  and  proper  to  the  develop- 
ment of  the  business  and  property  to  its 
present  stage,  and  not  comprised  in  the 
valuation  of  the  physical  property.  People 
ex  rel.  Kings  County  Lighting  Co.  v.  Will- 
cox, 51:  1,  104  N.  E.  Oil,  210  N.  Y.  470. 

6.  The  item  of  going  value  is  eliminated 
in  fixing  rates  for  a  gas  company  if  it  has 
already  received  a  fair  return  on  its  in- 
vestment, either  by  charging  rates  ,  which 
give  it  a  fair  return  from  the  st^t,  or 
which  give  it  more  than  a  fair  return  After 
the  business  has  been  developed.  People  ex 
rel.  Kings  County  Lighting  Co.  v.  Willcox, 
51:  1,  104  N.  E.  Oil,  210  N.  Y.  470. 

7.  Where  a  gas  company  paid  no  divi- 
dends for  a  number  of  years  after  it  began 
to  do  business,  going  value  is  to  be  allowed 
in  fixing  its  rates  where  it  was  not  due  to 
bad  management,  the  accumulation  of  sur- 
plus, or  to  betterments  which  have  been  al- 
lowed for  in  the  structural  valuation.  People 
ex  rel.  Kings  County  Lighting  Co.  v.  Will- 
cox, 51:  I,  104  N.  E.  Oil,  210  N.  Y.  470. 

GOING  VALUE. 

As  item  in  fixing  gas  rates,  see  Gas, 
4-7. 

GOVERNOR. 

Interference  of  court  with,  see  Courts, 
4. 

GRADE. 

Of  highway,  negligence  as  to,  see  High- 
ways, 8,  9. 
Injuries  from  fixing  and  changing  street 
grade,  see  Highways,  7. 

GUARANTY  INSURANCE. 

See  Insurance,  10. 

HABEAS  CORPUS. 

Remanding   petitioner   because   of   ab 
'sence  of  evidence  to  support  allega 
tions    in    application,   see   Appeal 
and  Error,  34. 

Scope  of  writ;  questions  considered. 

1.  The  writ  of  habeas  corpus  is  not  a 
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JOINT  EMPLOTBRS. 

Liability  of,  for  injury  by  joint  em- 
ployee, see  Master  and  Servant, 
1-3. 

JOIiT. 

Injury  to  passenger  by,  see  Carriers,  4. 

JUBGMBNT. 

On  appeal,  see  Appeal  and  Error,  34,  35. 
In  replevin,  see  Rieplevin,  5,  6. 

Kttect  and  conclusiveness. 

Judgment  for  part  of  claim  as  bar 
to  further  suit,  see  Action  or  Suit, 
2. 

1.  A  decree  in  a  suit  by  the  distributees 
of  an  estate  for  the  benefit  of  which  certain 
bonds  were  given  at  different  times,  against 
the  principal  and  sureties  in  all  of  them, 
dismissing  the  bill  as  to  the  sureties  in  the 
subsequent  bonds  on  their  separate  demur- 
rers thereto,  does  not  conclude  the  surety  in 
the  original  bond  in  a  subsequent  suit 
against  the  sureties  in  the  other  for  con- 
tribution, under  the-  principle  of  res  judicor 
ta,  after  payment  or  satisfaction  of  lia- 
bility to  the  estate  by  the  surety  in  such 
first  bond,  where  no  question  as  to  contri- 
bution was  raised  in  the  first  action.  Cen- 
tral Bkg.  k  S.  Co.  V.  United  States  Fidelity 
&  G.  Co.  51 :  797,  80  S.  E.  121,  —  W.  Va.  — 

(Annotated) 

2.  A  judgment  in  favor  of  one  who 
claims  adversely  property  attached  by  a 
mortgagee  as  that  of  the  mortgagor  is  not 
res  judicata  in  a  subsequent  proceeding  in 
detinue  bv  the  mortgagee  against  the  mort- 
gagor under  his  mortgage.  Ex  parte  Logan, 
51:  2068,  64  So.  670,  —  Ala.  — . 

The  lien. 

Effect  of  absence  from  state  to  preserve 
lien  of  judgment,  see  Limitation 
of  Actions,  4. 

3.  The  lien  of  a  judgment  continues  so 
long  as  the  right  to  have  execution  issued 
or  to  bring  an  action  or  scire  facias  on  it 
is  not  barred.  Lamon  v.  Gold,  51:  883,  79 
S.  E.  728,  — -  W.  Va.  — . 

4.  When  a  judgment  becomes  barred 
by  the  statute  of  limitations  it  ceases  to  be 
a  lien  on  the  debtor's  land  and  a  court  of 
equity  will  not  enforce  it.  Lamon  v.  Gold, 
51:  883,  79  S.  E.  728,  —  W.  Va.  —. 
Relief  against. 

Right  under  pleadings  to  inquire  into 
excessiveness  of  judgment,  see 
Pleading,  8. 

fi.  EepresenUitions  by  a  man  that  his 
wife's  refusal  to  secure  a  divorce  from  him 
greatly  embarrasses  him  in  his  business, 
and  that  her  continued  refusal  will  compel 
him  to  leave  the  state,  are  not  such  duress 
as  to  entitle  her  to  a  vacation  of  a  collusive 
decree  secured  in  consequence  thereof.  Rob- 
inson v.  Robinson,  51:  534,  138  Pac.  288,  — 
Wash.  —. 

6.  Garnishee  defendants  by  defaulting 
in  answer  are  not  concluded  from  raising 
the  question  of  jurisdiction  over  the  prin- 
cipal defendant,  by  motion  to  vacate  the 
judgment  against  the  principal  defendant 
51  L.R.A.(N.S.) 


and  themselves  for  want  of  jurisdicti(m. 
Atwood  V.  Roan,  51:  597,  146  N.  W.  587,  26 
N.  D.  622.  (AnnoUted) 

7.  InsufSciency  of  evidence  is  no  ground 
for  vacating  a  divorce  decree.  Robinson  v. 
Robinson,  51:  534, 138  Pac.  288,  —  Wash.  — . 

8.  A  decree  of  divorce  secured  by  collu- 
sion will  not  be  vacated  at  the  instance  of 
petitioner,  in  the  absence  of  duress.  Rob- 
inson ▼•  Robinson,  51:  534,  138  Pac  288,  — 
Wash.  — .  (Annotated) 

9.  The  fact  that  a  divorce  decree  is 
founded  on  perjury  affords  no  ground  for 
vacating  it.  Robinson  v.  Robinson,  51:  534, 
138  Pac.  288>  —  Wash.  — . 

JUDICIAL  NOTICE. 

See  Evidence,  1. 

JUDICIAL  SALE. 

Fraud  of  corporate  officers  in  permit- 
ting property  to  be  sold  under  ex- 
ecution and  corporation  dissolved, 
see  Corporations,  3. 

Sale  under  execution  of  property  of 
charitable  or  religious  corporation, 
see  Mechanics'  Liens,  4. 

JURISDICTION. 

Of  admiralty,  see  Admiralty. 

Of  appellate  court,  see  Appeal  and 
Error. 

Of  courts,  generally,  see  Courts. 

Presumption  as  to,  see  HaJi)eas  Corpus, 
3. 

Release  of  prisoner  held  under  judg- 
ment in  excess  of  jurisdiction,  see 
Habeas  Corpus,  4 

JURY. 

New  iirial  for  matters  pertaining  to. 
See  New  Trial,  2. 

The  constitutional  right  to  trial  by 
jury  is  not  infringed  by  the  granting  by  the 
court  of  a  new  trial  for  the  award,  of  ex- 
cessive damages  by  the  jury.  Devine  v.  St. 
Louis,  5x :  860,  166  S.  W.  1014,  —  Mo.  — . 

(Annotated) 

JUSTICE  OF  THE  PEACE. 

Trial  de  novo  on  appeal  from  judgment 
of  justice's  court,  see  Appeal  and 
Error,  10. 

Authority  of  constable  in  justice's  court 
to  levy  fl.  fa.  issued  by  superior 
court,  see  Levy  and  Seizure. 

KIN. 

Who  is  kin  entitled  to  bring  action  for 
death,  see  Death,  2. 

LABORERS. 

In  general,  see  Master  and  Servant. 
Lien  of,  see  Mechanics'  Liens. 

LABOR  ORGANIZATIONS. 

Conspiracy  by,  see  Conspiracy. 
Injunction  against,  see  Injunction,  3. 

LACHES. 

See  Limitation  of  Actions. 
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LADDER. 

Injury  to  lervanc  by  defective  ladder, 
see  Master  and  Servant,  0-11. 

LAlfDIiORD  AND  TENANT. 

Parol    agreement   for    lease,   see    Con- 

tracts,  4. 
Conversion  by  purchaser  of  property  of 

tenant  on  premises,  see  Trover. 

LARCENY. 

Liability  of  innkeeper  for,  see  Innkeep- 
ers. 

LAST  CLEAR  CHANCE. 

See  Negligence,  7. 

LAUNDRY. 

Regulating  hours  of  labor  in,  see  Con- 
stitutional Law,  8. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEGISLATURE. 

Authority  to  provide  for  commission 
form  of  government  for  munici- 
pality, see  Municipal  Corporations, 

Legislative  intent  as  guide  to  inter- 
pretation of  statute,  sec  Statutes, 
4. 

LEVY  AND  SEIZURE. 

Estoppel  by  giving  forthcoming  bond  to 
question   legality  of  levy,  see  Es- 
toppel, 6. 
Sale  on   execution   of  property  of  re- 
ligious or  charitable  corporations, 
see   Mechanics'   Liens,  4. 
A  fl.  fa.  issued  upon  the  foreclosure 
of  a  chattel  mortgage  in  the  superior  court, 
and  directed  to  "all  and  singular  the  sher- 
iffs, or  their  lawful  deputies,  and  coroners 
of  this  state,"  cannot  be  levied  by  a  con- 
stable of  a  justice's  court,  and  such  a  levy 
should  be  dismissed  upon  a   motion  made 
at  the  trial.     Peeples  v.  T.  W.  Garrison  k 
Son,  51:  635,  81  S.  E.  116,  —  Ga.  — . 

LIBEL  AND  SLANDER. 

Prejudicial  error  in  instructions,  see 
Appeal  and  Error,  27. 

Mitigation  of  damages  for,  see  Dama- 
ges, 8,  9. 

Kew  trial  in  libel  suit,  see  New  Trial,  2. 

Complaint  in  action  for,  see  Pleading, 
3,  6,  7. 

Demurrer  to  complaint,  see  Pleading, 
12. 

Negation  of  defense  in  pleading,  see 
Pleading,  3. 

What  actionable  generally. 

Question  for  jury  as  to,  see  Trial,  3 
1.  That  the  house  is  not  designated  in 
a  statement  that  a  shooting  occurred  on  a 
named  street  between  two  other  streets,  in 
a  house  which  bore  a  bad  reputation  with 
the  police,  does  not  prevent  it  from  being 
a  libel  on  the  occupants  if  those  familiar  . 
with  the  facts  know  which  house  was  re- » 
61  L.R.A.(N.S.) 


ferred  to.  Fitzpatrick  t.  Age-Herald  Pnh. 
Co.  51:  401,  63  So.  980,  —  Ala.  — . 

2.  To  write  that  one  has  a  bad  reputa- 
tion with  the  police  is  libelous  per  se.  Fitz- 
patrick  v.  Age-Herald  Pub.  Co.  51:  401,  63 
So.  980,  —  Ala.  — . 

3  A  written  statement  that  a  particu- 
lar house  has  a  bad  reputation  with  the 
police  is  a  libel  on  its  occupants.  Fitzpat- 
rick  V.  Age-Herald  Pub.  Co.  51:  401,  63  So. 
980,  —  Ala.  — . 

4.  It  is  libelous  per  se  for  a  mercantile 
agency  falsely  to  report  in  writing  to  its 
customers  that  a  business  corporation  has 
been  sued  for  "money  advanced"  in  an 
amount  in  excess  of  its  capital.  Pacific 
Packing  Go.  v.  Bradstreet  Co.  51:  893,  139 
Pac.  1007,  25  Idaho,  696.  (Annotated) 
PriTlleged  commnnicatlons. 

5.  'Hie  common-law  defenses  of  privi- 
lege in  actions  for  defamation  are  available 
in  actions  for  statutory  slander.  Alderson 
V.  Kahle,  51:  1198,  80  S.  E.  1109,  —  W.  Va. 

6.  A  communication  made  in  the  course 
of  an  altercation  concerning  personal  prop- 
erty rights,  and  bearing  some  reasonable 
relation  to  the  subject-matter  of  the  con- 
troversy, is  privileged,  and  it  should  be  left 
to  the  jury  to  say  whether  the  defendant 
has  abused  his  privilege.  Alderson  v.  Kahle, 
51:  1198,  80  S.  E.  1109,  —  W.  Va.  — . 

7.  Reports  by  a  mercantile  agency  to 
its  customers,  as  to  the  financial  standing 
of  a  business  corporation,  are  not  privileged 
communications.  Pacific  Packing  Go.  v. 
Bradstreet  Go.  51 :  893,  139  Pac.  1007,  25 
Idaho,  696. 

LIBERTY. 

Guaranty  of  right  to,  see  Gonstitution- 
al  Law,  3-13 

LICENSE. 

Gertiorari  to  review  revocation  of,  see 

Certiorari. 
Equal  protection  and  privileges  as  to, 

see   Constitutional  Law,   1. 
Due  process  as  to,  see  Constitutional 

Law,  6,  7,  10. 
Mandamus    to    compel    issue    of,    ae« 

Mandamus. 
To  use  railroad  tracks,  see  Railroada 

4. 
Indefiniteness  of  statute  providing  for 

revocation  of  license,  see  StatuteSt 

2. 

1.  Where  a  person  operating  a  place 
of  business  under  a  license  authorizing  the 
sale  by  retail  of  drinks  in  imitation  of  or 
intended  as  a  substitute  for  beer,  ale,  wine, 
whiskv,  or  other  alcoholic,  spirituous,  or 
malt  liquors,  under  Georgia  Civ.  Code  1910, 
§  1765,  was  convicted  of  unlawfully  keeping 
on  hand  at  his  place  of  business  alcoholic, 
spirituous,  malt,  and  intoxicating  liquors, 
under  Penal  Code  1910,  §  426,  and  it  was 
conceded  that  the  place  of  business  so  re- 
ferred to  was  that  where  he  conducted 
business  under  the  license  above  mention^!, 
ipso  facto,  under  Civil  Code  1910,  §  1769, 
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lie  became  disqualified  from  holding  another 
similar  license.  Cassidy  v.  Wiley,  51:  128, 
80  S.  E.  1046,  —  Ga.  — . 

2.  Charter  authority  to  regulate  any 
trade  of  a  tendency  dangerous  to  morals, 
health,  or  safety,  and  to  prevent  nuisances 
and  declare  what  are  such,  includes  power 
to  require  persons  engaged  in  the  sale  of 
cider  to  procure  a  license.  Texarkana  v 
Hudgina  Produce  Co.  51:  1035,  164  S.  W. 
736,  —  Ark.  — . 

8.  Power  to  require  a  license  to  con- 
duct a  public  dance  hall  is  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  ordinances  for  government  and  good 
order  of  the  city  and  the  suppression  of  vice 
and  prevention  of  crime.  Mehlos  v.  Mil- 
waukee, 51:  ioo9»  146  N.  W.  882,  156  Wis. 
591.  (Annotated) 

4.  Arbitrary  power  sufficient  to  render 
the  ordinance  invalid  is  not  conferred  upon 
the  mayor  with  respect  to  the  granting  or 
refusing  of  a  license  for  a  public  dance 
hall,  where  the  ordinance  fixes  the  standard 
of  fitness  for  the  place  where  it  is  to  be 
conducted,  and  requires  the  mayor  to  act 
upon  the  report  of  four  city  officials  as  to 
wnether  or  not  the  standard  has  been  met. 
Mehlos  V.  Milwaukee,  51:  1009,  146  N.  W. 
882,  156  Wis.  591. 
Reasonableness;  amount. 

5.  Conditioning  the  granting  of  a 
license  for  a  public  dance  hall  upon  satis- 
factory proof  of  the  place  being  fit  for  such 
gatherings  as  regards  health,  convenience, 
and  safety,  and  making  it  subject  to  can- 
celation for  violation  on  the  premises  of 
good  order  or  good  morals,  and  to  the 
duty  of  keeping  it  in  fit  condition,  of  closing 
not  later  than  3  o'clock  a.  h.,  and  not  al- 
lowing anyone  under  eighteen  years  of  age 
to  attend  and  participate  in  the  dancing 
after  10  o'clock  p.  m.,  unless  accompanied  by 
a  parent  or  guardian,  is  not  unreasonable. 
Mehlos  V.  Milwaukee,  51:  X009,  146  X.  W. 
882,  156  Wis.  591. 

6.  A  fee  of  $15  per  month  for  whole- 
salers, and  $10  per  month  for  retailers,  for 
the  privilege  of  selling  cider  free  from  in- 
toxicating qualities,  making  frequent  analy- 
ses necessary  to  determine  whether  or  not 
the  licensee  is  acting  within  his  authority, 
is  not  so  excessive  that  the  court  can  say 
that  it  is  for  revenue,  rather  than  for  regu- 
lation, and  is  therefore  void.  Texarkana  v 
Hudgins  Produce  Co.  51:  1035,  164  S.  W. 
736,  —  Ark.  — . 

7.  In  the  absence  of  any  evidence  show- 
ing its  unreasonableness,  a  village  ordinance 
fixing  the  license  fee  for  auctioneers  at  $25 
a  day,  enacted  in  pursuance  of  legislative 
authority  that  that  amount  shall  be  con- 
sidered reasonable,  cannot  be  considered  op- 
pressive, prohibitive,  or  unreasonable,  so  as 
to  make  it  beyond  the  scope  of  legislative 
discretion.  Minneota  v.  Martin,  51:  40> 
145  N.  W.  383,  124  Minn.  498.     (Annotated) 

lilCENSEES. 

Ejection  of,   from   train,  see  Carriers, 
5. 
51  L.R.A.(N.S.) 


IjIESS, 

Of  judgment,  see  Judgment,  3,  4. 
Mechanics'  liens,  see  Mechanics'  Liens. 

LIMITATION  OF  ACTIONS. 

Adverse  possession,  see  Adverse  Pos- 
session. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  5,  6. 

Efifect  of  bar  of  judgment  by  limita- 
tions on  lien  thereof,  see  Judg- 
ment, 4. 

Right  of  junior  mortgagee  to  redeem 
property  when  debt  secured  by  his 
mortgage  is  barred  by  limitations, 
see  Mortgage,  2. 

Raising  defense  of,  by  demurrer,  see 
Pleading,  11. 

Laches. 

Laches  in  seeking  relief  from  judg- 
ment, see  Judgment,  6. 

1.  Laches  will  not  bar  an  action  to  set 
aside  a  transfer  for  fraud  prior  to  the 
lapse  of  the  limitation  period,  if  complain- 
ant is  free  from  fault.  Fleming  ▼.  Warri- 
or C!opper  Co.  51 :  99,  136  Pac.  273,  —  Wash. 

When  statute  runs. 

2.  A  provision  in  a  bond  that  if  any 
instalment  of  interest  shall  remain  unpaid 
for  ninety  days  after  demand,  the  princi- 
pal shall  at  once  become  due  and  payable, 
has  the  efl'ect  to  set  the  statute  of  limita- 
tions running  against  the  right  to  enforce 
the  security  from  the  time  Mrhen  a  demand 
for  the  payment  of  interest  due  was  re- 
fused, notwithstanding  no  request  has  been 
made  by  the  bondholders  for  the  foreclosure 
of  the  deed  of  trust,  which  contains  a  pro* 
vision  that,  should  a  default  continue  for 
three  months,  the  trustee,  upon  being  re- 
quested to  do  so  by  a  majority  of  the  bond- 
holders, shall  proceed  to  sell.  Central 
Trust  Co.  V.  Meridian  Light  k  R.  Co. 
51:  151,  63  So.  675,  —  Miss.  — . 

( Annotated ) 

3.  A  cause  of  action  against  an  attor- 
ney for  wrongful  dismissal  of  an  action 
which  he  is  retained  to  prosecute  is  not,  al- 
though he  conceals  his  act  from  his  client, 
within  a  limitation  statute  relating  to  ac- 
tions for  relief  upon  the  ground  of  fraud, 
which  provides  that  the  action  shall  not 
be  deemed  to  have  accrued  until  discovery 
of  the  facts  constituting  the  fraud,  but 
the  time  begins  to  run  from  the  commission 
of  the  act.  Cornell  v.  Edsen,  51 :  279,  139 
Pac.  602,  —  Wash.  — .  (Annotated) 

4.  Notwithstanding  a  debtor's  depar- 
ture from  and  residence  out  of  the  state, 
after  a  judgment  has  been  recovered  against 
him,  may  not  obstruct  the  creditor  in  the 
enforcement  of  his  lien,  it  will  suspend  the 
running  of  the  statute  of  limitations  and 
preserve  the  lien  of  the  judcrment.  Lamon 
V.  Gold,  5x:  883,  79  S.  E.  728,  —  W.  Va.  — . 

(Annotated) 

5.  An  action  bv  an  executor  to  set 
aside  a  transfer  of  the  property  of  a  cor- 
poration of  which  his  testator  was  a  stock- 
holder,   on    tlio    ground    of    fraud,    is    not 
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depot  was  appointed  and  paid  by  one  of 
the  companies  does  not  prevent  his  negli- 
g'ent  infliction  of  an  injury  while  looking 
a.fter  baggage  for  another  company  using 
the  depot,  from  rendering  the  former  com- 
pany liable,  under  a  statute  making  rail- 
road companies  liable  for  injuries  negli- 
gently innicted  by  servants  on  fellow  serv- 
ants, if  he  was  in  fact  the  agent  of  both 
companies  for  the  performance  of  such 
duties  at  that  station.  Moore  v.  Southern 
Co.  51:  866,  81  S.  E.  603,  166  N.  C.  439. 

2.  That  the  joint  agent  of  two  railroad 
companies  at  a  particular  station  was  per- 
forming a  service  for  one  of  them  when  he 
inflicted  an  injurv  upon  a  bystander  does 
not  relieve  the  otner  from  liability  for  his 
acts.  Moore  y.  Southern  Co.  51:  866,  81 
S.  E.  603,  165  N.  C.  439.  (Annotated) 

3.  One  of  two  joint  owners  of  an  auto- 
mobile, who  contribute  equally  to  the  ex- 
pense of  its  up-keep  and  the  wages  of  the 
chauffeur,  and  have  equal  right  to  the  use 
of  the  car  except  a  preference  given  to  the 
other  owner  as  to  its  use  in  going  to  and 
from  business,  is  liable  for  injury  caused 
to  a  traveler  on  the  highway  by  the  chauf- 
feur's negligent  operation  of  the  car,  in 
obeying  the  orders  of  such  other  owner  to 
take  the  car  to  his  office  to  convey  him 
home,  although  the  former  had  given  no 
orders  in  connection  with  the  journey. 
Goodman  v.  Wilson,  51:  11 18,  166  S.  W.  752, 
—  Tenn.  — .  (Annotated) 

4.  One  who  lets  an  automobile  for  hire 
in  charge  of  a  chauffeur  in  his  employ,  to 
persons  who  control  the  movements  of  the 
macliine  only  so  far  as  to  direct  the  chauf- 
feur where  to  go,  is  liable  to  them  for  in- 
jury due  to  the  chauffeur's  negligence,  al- 
though he  had  exercised  due  care  to  employ 
a  careful  and  competent  chauffeur.  Forbes 
r.  Heinman,  51:  1164,  166  S.  W.  663,  — 
Ark.  — .  (Annotated) 
Wages. 

Requiring    railway    to    pay    employees 
semimonthly   as   interference  with 
interstate     commerce,     see     Com- 
merce, 2. 
Due  process  of  law  as  to,  see  Consti- 
tutional Law,  9. 
Stipulation  for  minimum  wage  in  con- 
tract   for    public    work,    see    Con- 
tracts, 14. 
Heview  by  courts   of  ordinance  fixing 
wage  for  public  work,  see  Courts, 
6. 
Validity  of  ordinance  prescribing  mini- 
mum   wage    for   public   work,    see 
Municipal   Corporations,   4. 
Who  may  question  constitutionality  of 
statute     requiring    monthly     pay- 
ment   of    railway    employees,    see 
Statutes,   1. 
6.  No  constitutional  rights  oC  the  tax- 
payer are  infringed  by  requiring  a  payment 
of  a  minimum  wage  for  work  done  on  pub- 
lic   improvements  the  cost  of  which   is  to 
be  paid  by  special  assessment,  in  excess  of 
the    prevailing   wage   for  similar   labor   at 
the  time  and  place  when  and  where  the  im- 
provement is  made,  although  it  results  in 
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an  increase  in  the  cost  of  the  improvement 

and    the    rate    of    assessment.      Malette    v. 

Spokane,  51 :  686,    137   Pac.   496,   77   Wash. 

205.  (Annotated) 

Termination  of  relation. 

Presumption  and  burden  of  proof  as 
to  period  of  employment,  see  Evi- 
dence, 4,  11. 

6.  Unless  the  understanding  between 
an  employer  and  employee  is  mutual  that 
the  services  are  to  extend  for  a  certain 
fixed  and  definite  period,  it  is  an  indefinite 
hiring,  and  is  determinable  at  the  will  of 
either  party.  Reasnor  v.  Watts,  Ritter,  & 
Co.  51:  639,  80  S.  E.  839,  —  W.  Va.  — . 
Duty  as  to  place  and  appliances. 

7.  The  mere  use  on  the  cab  of  an  en- 
gine of  a  stirrup  of  the  kind  used  on  box 
cars,  instead  of  the  standard  step  generally 
used  on  such  engines,  does  not  of  itself 
show  negligence  as  a  matter  of  law.  Dun- 
can v.  Atchison,  T.  &  S.  F.  R.  Co.  51:  565, 
119  Pac.  356,  86  Kan.  112. 

Liability  to  volunteers. 

8.  A  lumber  company  is  not,  in  the  ab- 
sence of  emergency,  liable  to  a  volunteer 
who  complies  with  a  request  of  its  foreman 
to  assist  in  turning  the  lever  of  a  railroad 
switch  leading  to  the  corporation's  plant, 
to  release  a  car  stuck  in  the  switch,  for 
injury  caused  by  the  springing  of  the  lever 
when  released,  if  the  foreman  w&b  not  re- 
quired to  exercise  any  supervision  or  con- 
trol over  the  railroad  track  or  the  cars 
thereon.  Kentucky  Lumber  Co.  y.  Nichol- 
son, 51:  1213,  164  S.  W.  84,  167  Ky.  812. 
Assumption  of  risk. 

9.  Spikes  in  the  bottom  of  a  ladder  to 
prevent  its  slipping  do  not  change  its  char- 
acter as  a  simple  tool,  risk  from  defects 
in  which  is  assumed  by  the  employee.  Siv- 
W  V.  Nixon  Min.  Drill  Co.  51:  337,  164  S. 
W.  772,  —  Tenn.  — .  (Annotated) 

10.  A  request  by  a  servant  about  to  use 
a  ladder,  that  someone  hold  it,  is  not  a 
notice  of  defect,  where  the  employee  was 
ignorant  that  one  existed,  so  as  to  render 
the  master  liable  for  injury  due  to  fall  of 
the  ladder  because  of  a  defect,  when  the 
foreman  directs  the  employee  to  go  ahead 
and  use  the  ladder,  saying  that  it  had  been 
in  use  for  three  years  and  had  never  fallen 
with  anyone.  Sivley  v.  Nixon  Min.  Drill 
Co.  51:  337,  164  S.  W.  772,  —  Tenn.  — • 

11.  A  master  cannot  avoid  liability  to 
an  employee  through  a  defect  in  a  ladder, 
on  the  theory  that  it  was  a  simple  tool,  if 
his  superintendent,  upon  being  notified  of 
the  defect,  insisted  that  the  ladder  was 
safe,  and  required  it  to  be  used,  and  the  in- 
jured employee  was  in  fact  ignorant  of  the 
defect,  which  was  not  readily  discoverable. 
Philip  Carey  Roofing  &  Mfg.  Co.  ▼.  Black, 
51:  340,  164  S.  W.  1183,  —  Tenn.  — . 
Fellow  servants  and  their  negligence. 

12.  A  statute  rendering  a  railroad  com- 
pany liable  for  injury  to  a  servant  by  the 
negligence,  carelessness,  or  incompetence  of 
a  fellow  servant  covers  an  injury  to  one 
by  a  pistol  shot  from  a  weapon  which  had 
been  placed  in  a  drawer  by  another  serv- 
ant   in    such   a   manner   that    it   must   be 
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statute  requiring  labor  or  material  for 
which  a  lieu  is  claimed  to  be  furnished  un- 
der a  contract  with  the  owner  of  the  land. 
Eberle  ▼.  Drennan,  51:  68,  136  Pac.  162,  — 
Okla.  — . 
f^or  what  work  or  materials. 

3.  A  lien  may  be  claimed  for  lumber  fur- 
nished and  used  in  the  erection  of  a  build- 
ing for  shoring,  that  is,  support  for  the 
concrete  while  it  is  setting,  so  far  as  the 
lumber  is  destroyed  or  depreciated  in  value 
by  such  use,  under  a  statute  giving  a  lien 
for  materials  furnished  "for  or  in  or  about" 
the  erection  of  a  structure.  Moritz  v.  Lewis 
Constr.  Co.  51:  1040,  146  N.  W.  1120,  — 
Wis.  — .  (Annotated) 
To  what  property  attaches. 

Agreement  of  trustees  of  charitable 
corporation  that  property  may  be 
subjected  to  mechanics'  lien,  see 
Corporations,  1. 

4.  A  trust  for  the  benefit  of  the  public 
attaches  to  property  secured  by  a  corpora- 
tion organized  for  charitable  and  religious 
purposes,  to  furnish  a  home  for  the  aged 
and  infirm,  and  a  home  for  indigent  orphans 
to  be  given  a  common  school  education  to 
fit  them  to  become  nurses  and  attendants  on 
orphan  homes  and  similar  institutions,  and 
property  so  secured  and  used  is  not  subject 
to  mechanics'  liens  without  an  order  of  the 
district  court  of  the  proper  county  author- 
izing the  same;  nor  can  the  property  of 
such  a  corporation  be  sold  on  execution, 
where  such  sale  would  defeat  the  trust  and 
destroy  the  public  purpose  for  which  the 
property  was  donated  or  secured.  Horton 
V.  Tabitha  Home,  51:  161,  145  N.  W.  1023, 
—  Neb.  — .  ( Annotated ) 

5.  The  failure  of  the  trustees  of  a 
corporation  organized  for  charitable  and  re- 
ligious purposes,  to  furnish  a  home  foi*  the 
aged  and  infirm,  and  also  for  indigent 
orphans,  to  object  to  the  use  of  the  material 
furnished,  at  the  order  of  other  persons,  in 
remodeling  a  building  situated  upon  the 
property  of  such  corporations,  will  not  have 
the  effect  of  creating  a  mechanics'  lien 
thereon.  Horton  v.  Tabitha  Home,  51:  x6i, 
146  N.  W.  1023,  —  Neb.  — . 

Honv  waived  or  defeated. 

6.  The  mere  fact  of  bankruptcy  of  the 
original  contractor  does  not  defeat  the  right 
of  the  materialmen  and  subcontractor  to  a 
lien  on  the  building  constructed  by  the  con- 
tractor. Eberle  v.  Drennan,  51:68,  136 
Pac.  162,  —  Okla.  — .  (Annotated)' 

7.  The  fact  that  the  right  of  a  bankrupt 
contractor  to  a  lien  arose  out  of  services 
rendered  by  the  contractor's  receiver  or 
trustee  in  bankruptcy  is  not  sufficient  to 
defeat  the  lien,  especially  where  the  owner 
requested  or  consented  to  an  order  of  the 
bankruptcy  court  directing  the  receiver  or 
trustee  to  complete  the  bankrupt's  contract. 
Eberle  v.  Drennan,  51:  68,  136  Pac.  102,  — 
Okla.  — . 

£nf  orcein  en  t. 

8.  Under  the  provisions  of  S  6156, 
Okla.  Comp.  Laws  1909,  the  original  con- 
tractor is  an  indispensable  party  to  an 
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action  brought  by  a  subcontractor  or  mate- 
rialman to  enforce  the  lien  against  the  prop- 
erty of  the  owner,  but  where  the  original 
contractor,  during  the  construction  of  the 
building,  is  adjudged  a  bankrupt,  the  bank- 
ruptcy trustee  should  be  made  a  partv  de- 
fendant in  such  actions,  and  the  unenforce- 
able judgment  taken  against  him  made  the 
basis  upon  which  the  liens  claimed  against 
the  property  are  predicated.  Eberle  v. 
Drennan,  51 :  68,  136  Pac.  162,  —  Okla.  — . 
9.  The  lien  of  a  subcontractor  who  has 
furnished  materials  to  a  firm  of  building 
contractors  for  the  erection  of  a  building 
will  not  be  declared  invalid  because,  in  his 
statement  for  a  lien,  such  subcontractor 
names  one  member  of  the  firm  as  the  per- 
son with  whom  he  dealt  as  the  contractor, 
where  there  is  nothing  to  indicate  that  the 
owner  of  the  land  whereon  the  building  was 
erected  was  misled  or  injured  by  the  fail- 
ure of  the  subcontractor  to  correctly  state 
the  name  of  the  contractor.  Eberle  v. 
Drennan,  51 :  68,  136  Pac.  162,  —  Okla.  — . 

MENTAIi  ANGUISH. 

Damages  for,  see  Damages,  5,  6. 

MERCANTILE  AGENCY. 

Libel  by,  see  Libel  and  Slander,  4,  7. 

MERGER. 

Of  prior  and  contemporaneous  oral 
negotiations  into  written  contract, 
see  Evidence^  18. 

MILK. 

See  Food. 

MINES. 

Measure  of  damages  for  taking  of 
mineral  oil  from  land,  see  Dam- 
ages, 3. 

Parol  evidence  on  bill  for  rescission  of 
deed  for  coal  lands,  see  Evidence, 
18. 

Right  of  railroad  company  to  take  oil 
from  land  conveyed  for  right  of 
way,  see  Railroads,  1. 

1.  A  sale  executed  by  a  deed  of  coal 
lands  in  which  the  consideration  named  is 
an  exact  multiple  of  the  number  of  acres 
conveyed,  made  in  pursuance  of  an  option 
which  provided  for  payment  at  a  stipulated 
price  per  acre  for  each  and  every  acre  of 
coal,  is  a  sale  of  coal  by  the  acre.  Light  v. 
Grant,  51:  793,  79  S.  E.  1011,  —  W.  Va.  — . 

2.  One  who  has  purchased  coal  in  place, 
the  same  being  conveyed  to  him  by  a  deed 
conveying  "all  the  coal  in,  on,  and  underly- 
ing" the  land,  and  specifying  a  stated  num- 
ber of  acres  of  coal,  is  entitled  to  an  abate- 
ment from  the  purchase  price  for  any  short- 
age  in  the  coal  acreage.  Light  v.  Grant, 
51:  792,  79  S.  E.  1011,  —  W.  Va.  — . 

3.  The  grantee  of  coal  in  place  in  a  deed 
conveying  all  the  coal  in  a  tract  of  land 
cannot  rescind  the  sale  merely  because  the 
coal  area  in  the  land  is  not  as  large  as  he 
had  hoped  or  expected  to  obtain,  provided 
there  is  a  substantial  quantity  of  coal  in 
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the  land.     Light  ▼.  Grant,  51:  79a,  79  S. 
E.  1011,  —  W.-  Va.  — .  (Annotated) 

4.  Rescission  of  a  sale  executed  by  a 
deed  eonveying  all  the  coal  in  a  tract  of 
land  cannot  be  had  because  of  nonexistence 
of  a  particular  coal  vein  or  measure  in  the 
land.  Light  ▼.  Grant,  51:  7929  79  S.  £. 
1011,  —  W.  Va.  — . 

MINIMUM  WAGE. 

Review  by  courts  of  ordinance  as  to, 

see  Courts,  6. 
Requiring  payment  of  minimum  wage 

for  public  work,  see  Contracts,  14; 

Master  and  Servant,  6;  Municipal 

Corporations,  4. 

MISTAKE. 

In  telegram,  see  Telegraphs. 
As  to  value  of  property  as  defense  in 
action  for  conversion,  see  Trover. 


MITIGATION. 

Of  damages,  see  Damages,  8, 9. 


MONOPOLY  AND  COMBINATIONS. 

Misconduct  of  prosecuting  attorney  in 
prosecution  for,  see  Appeal  and 
Error,  30. 

Contracts  between  two  persons  in  re- 
straint of  trade,  see  Contracts,  11. 

Extent  of  punishment  for,  see  Criminal 
Law. 

Indictment  for,  see  Indictment,  etc.,  2. 

• 

1.  A  contract  by  the  manufacturer  of  a 
particular  brand  of  flour  sold  in  a  certain 
market,  with  retailers,  as  ancillary  to  his 
wholesaling  the  product  to  them,  that  they 
will  maintain  a  minimum  price,  is  valid,  if 
it  is  necessary  to  the  continued  production 
of  his  product,  involves  less  than  a  control- 
ling part  of  that  commodity  in  the  market 
and  the  price  fixed  is  fairly  necessary  to 
his  protection,  and  affords  only  a  fair  profit 
to  the  contracting  parties.  Fisher  Flouring 
Mills  Co.  V.  Swanson,  51:  saa,  137  Pac.  144, 
—  Wash.  — .  (Annotated) 

2.  A  violation  of  a  statute  prohibiting 
the  entering  into  a  combination  with  oth- 
ers to  raise  the  price  of  commodities  offered 
for  sale  by  those  forming  the  combination 
cannot  be  excused  by  facts  tending  to  justify 
the  act,  and  which  would  have  been  proper 
and  le^al  had  the  members  thereof  acted  in- 
dependently of  the  combination.  State  v. 
Minneapolis  Milk  Co.  51:  244, 144  N.  W.  417, 
124  Minn.  34.  ( Annotated ) 

3.  A  combination  of  several  persons  and 
cornorations,  all  independent  dealers  in 
milk  and  cream,  to  raise  and  increase  the 
price  thereof,  is  a  violation  of  §§  51C8  and 
5169,  Minn.  Rev.  Laws  1905,  prohibiting  the 
entering  into  a  combination  with  others  to 
raise  the  price  of  commodities  offered  for 
sale  by  those  forming  the  combination,  al- 
though the  increased  price  was  necessarv  to 
afford  a  profit.  State  v.  Minneapolis  Milk 
^o.  51:  a44,  144  N.  W.  417,  124  Minn.  34. 
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MORTGAGE. 

As  to  chattel   mortgage,    see    CSi&ttel 

Mortgage. 
When    limitations    begin    to    nuiy    see 

Limitation  of  Actions,  2. 
Right  of  insured  to  maintain  action  on 

policy  containing  mortgage  clause, 

see  Parties,  1. 
Payment  of  mortgage  registry  tax  in 

addition  to  legal  interest  as  usury, 

■ee  Usury. 

1.  There  is  no  conflict  between  a  provi- 
sion in  a  bond  that  if  default  is  msuie  in 
payment  of  interest,  the  bond  shall  at  onee 
become  due  and  payable,  and  in  the  mort- 
gage securing  that  and  other  bonds  that, 
should  default  occur  in  payment  of  interest, 
taxes,  or  the  amount  due  the  sinking  fund, 
and  continue  ninety  days»  the  principal  of 
the  bonds  shall,  at  the  option  of  the  trustee, 
to  be  expressed  by  written  notice,  become 
due  and  payable.  Central  T.  Co.  v.  Meridian 
Light  k  R.  Co.  51:  151,  64  So.  216,  —  Miss. 

2.  A  junior  mortgagee  has  no  right  to 
redeem  the  property  from  a  sale  under  a 
prior  mortgage,  when  the  debt  secured  by 
bis  mortgage  is  barred  by  the  statute  of 
limitations.  Central  Trust  Co.  v.  Meridian 
Light  &  R.  Co.  51:  1519  63  So.  575,  —  Miss. 


MOTIONS  AND  ORDERS. 

Raising  question  for  consideration  00 
appeal  by,  see  Appeal  and  Error,  8. 

MULTIFARIOUSNESS. 

See  Pleading,  2. 

MUNICIPAL  CORPORATIONS. 

Establishment  by  municipality  of  fuel 
yard  as  interference  with  liberty  or 
property  of  fuel  merchants,  see 
Constitutional  Law,  3. 

Sale  of  fuel  by  municipality  at  cost  as 
violation  of  constitutional  pro- 
vision limiting  power  of  taxation 
to  public  use,  see  Taxes,  1. 

Judicial  questions  as  to  acts  of,  see 
Courts,  6-7. 

Rights  as  to  trees  in  highway,  see  High- 
ways, 2. 

Power  as  to  license,  see  License,  2-4. 

Liability  of  committee  appointed  at 
public  meeting  of  citizens  of  mu- 
nicipality for  supplies  ordered  by 
it,  see  Principal  and  Agent,  2. 

Supply  of  water  by  municipality  to  its 
inhabitants,  see  Waters. 

Charter;  form  of  government. 

Uncertainty  of  statute  providing  for 
commission  government,  see  Stat- 
utes, 3. 

1.  A  statutory  enactment  which  in  ef- 
fect is  that,  upon  stated  affirmative  favor- 
able action  taken  by  a  municipal  council 
and  the  electors  of  a  municipality,  and  the 
due  election  of  commissioners,  a  commission 
form  of  government  for  the  municipality 
"shall  become  operative,"  is  not  unconstitu- 
tional under  a  Constitution  which  expressly 


MUI 

confers  upon  the  legislature  authc 
prescribe  the  powers  of  a  municipal 
to  alter  or  amend  the  same  at  an 
Munn  y.  Finger,  51:  631,  64  So.  271, 
— .  (Am 

Ordinances. 

Judicial   notice  as  to   ordinan 

Appeal  and  Error,  3. 
Prejudicial  error  in  exclusion 
nance   from   evidence,   see 
and  Error,  25. 
Due  process  of  law  in,  see  Gonsi 

al  Law,  i-6. 
Court's  power  to  review  ordina 

Courts,  6,  7. 
Release  on  habeas  corpus  of  ' 
victed  for  violation  of  oi 
see  Habeas  Corpus,  3,  5. 
Who  may  maintain  action  to 
city  ordinance,  see  Partiei 
Construction  of,  as  question  f< 
see  Trial,  7. 

2.  Charter  and  statutory  autl 
pass  ordinances  for  the  general  w 
the  city,  and  such  regulations  for 
ter  government  of  the  town  as  the 
sioners  may  deem  necessary,  does 
dude  power  to  forbid  members  of  e 
white  or  colored  race  to  live  in  a 
where  a  majority  of  the  residents  8 
other  race.  State  ▼.  Darnell,  51 
S.  £.  338,  —  N.  C  ^"■« 

3.  The  police  power  of  a  city 
extend  to  the  prohibition  of  sm 
carrying  lighted  tobacco  in  its  st 
parks,  which  are  spacious  enougl 
the  use  of  tobacco  in  such  places 
harmful  to  others,  or  tend  to  caui 
to  property  from  fire.  Zion  v.  Bel 
56a,  104  N.  E.  836,  262  IlL  510. 

(Al 

4.  An  ordinance  prescribing  a 
wage  for  all  public  work,  which 
the  general  powers  conferred  upoi 
nicipality,  cannot  be  held  invali 
trary  to  public  policy  for  incre 
cost  of  public  work,  where  the  1 
itself  has  passed  a  law  limiting 
of  labor  on  such  work.  Malette  v 
51:  686,  137  Pac.  496,  77  Wash.  2< 

6.  An  ordinance  for  the  reg 
public  dance  halls  is  not  invali 
it  confers  power  upon  a  police 
stop  a  dance  if  any  provision  oi 
nance  is  violated,  an  indecent  a 
mitted,  or  any  disorder  of  a  grot 
or  vulgar  character  exists.  Meh! 
waukee,  51:  Z009,  146  N.  W.  882 
691. 
Oontracu. 

Who  may  maintain  action  o: 
see  Parties,  4. 

6.  The  employment  of  an  a 
represent  a  municipal  corporatio 
ing  litigation  need  not,  in  the  al 
statute  requiring  it,  he  evidcnce< 
mal  ordinance,  by-law,  or  reso! 
is  it  essential  that  it  be  in  w 
in  the  absence  of  proof  to  overooi 
sumption  in  favor  of  his  employ 
attorney  cannot  be  denied  the  ] 
representing  the  municipal  c 
51  L.B,A.(N,S.) 
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NEGOTIABLE  INSTRUMENTS. 


Conflict  of  laws  aa  to  liability  for  neg- 
ligent injury,  see  Conflict  of  Laws, 
2. 

Measure  of  damagea  for  negligence 
causing  personal  injury,  see  Dam- 
ages, 2. 

Matters  peculiar  to  actions  for  death, 
see  Death. 

As  to  elevators,  see  Elevators. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  6-0. 

Of  innkeeper,  see  Innkeepers. 

Of  master,  see  Master  and  Servant. 

Of  municipal  corporations,  see  Munici- 
pal Corporations,  7-0. 

Parent's  liability  for  child's  negligence, 
see  Parent  and  Child,  2. 

Proximate  cause  of  injury  by,  see 
Proximate  Cause. 

Of  railroad  company,  see  Railroads. 

As  to  transmission  of  telegraph  mes- 
sage, see  Telegraphs. 

Question  for  jury  as  to,  see  Trial,  i-6. 

lilablUty  of  seller  or  manufacturer. 

Measure  of  damages  for  injury  result- 
ing from,  see  Damages,  2. 

Refusal  of  instruction  in  action  for  in- 
jury, see  Trial,  16,  17. 

1.  The  manufacturer  of  a  bean  and  pea 
thresher  is  liable  for  injuries  resulting  to 
a  farmer  for  whom  the  vendees  of  the  ma- 
chine were  threshing,  from  the  breaking  of 
a  defective  removable  board  over  the  cylin- 
der while  he  was  standing  thereon  feeding 
the  cleaner  at  the  close  of  the  job,  where  it 
is  shown  that  the  board  was  so  defective 
as  to  be  dangerous  to  life  and  limb,  that 
the  manufacturer  knew  of  the  defect  when 
he  sold  the  machine,  and  the  vendees  did 
not  know  thereof  prior  to  the  accident,  that 
the  defect  was  the  proximate  cause  of  the 
injury,  and  was  concealed  to  such  an  extent 
that  ordinary  observation  on  the  part  of 
the  plaintiff  would  not  have  discovered  it, 
that  the  board  was  intended'  for  the  pur- 
pose for  which  it  was  being  used,  and  that 
the  farmer  was  one  of  the  class  of  persons 
by  whom  it  was  contemplated  the  article 
would  be  thus  used.  Krahn  v.  J.  L.  Owens 
Co.  5z :  650,  145  N.  W.  626,  125  Minn.  33. 

Dangerons  premises. 

Liability  of  charitable  institution,  see 

Charities,  1. 
Demurrer   to  complaint  in  action  for 

negligence   toward   trespasser,    see 

Pleading,  13. 

2.  A  telephone  company  which  installs 
in  a  store  operated  by  another  a  slot  tele- 
phone apparatus  for  the  use  of  the  public 
is  bound  to  provide  a  safe  passageway  to 
and  froD^  sucn  apparatus,  and  is  liable  in 
damages  for  injury  to  one  who,  without 
fault  on  his  part,  falls  through  a  trapdoor 
negligently  left  open  in  the  passageway  by 
the  storekeeper.  Hill  v.  Chesapeake  & 
Potomac  Teleph.  Co.  51:  107a,  42  App.  D. 
C.  170. 

3.  A  landowner  owes  a  trespasser  a 
duty,  in  respect  to  safety  from  dangerous 
artiflcial  condition  of  premises,  not  to  in- 
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jure  him  intentionally  or  wantonly.    Shaw- 
nee V.  Cheek,  51:  672,  137  Pac.  724,  —  Okla. 

4.  A  mere  omission,  although  super- 
flcially  characterized  by  mere  thoughtless- 
ness or  heedlessness,  but,  in  its  deeper  ex- 
planation, involving  a  reckless  disregard 
for  the  safety  of  merely  technical  and  rea- 
sonably anticipated  trespassers,  such  as  chil- 
dren of  tender  years,  especially  if  uncon- 
scious trespassers,  in  respect  to  obviously 
and  seriously  dangerous  artificial  condi- 
tion of  premises,  may  amount  to  wanton- 
ness, in  a  landowner;  but  the  attractive- 
ness and  accessibility  of  the  place  or  thing 
involving  such  danger  to,  and  the  prob- 
ability of,  such  trespassers,  the  gravity  of 
the  danger  in  such  condition,  ihe  length  of 
time  such  condition  has  existed,  the  small- 
ness  of  cost  and  of  deprivation  of  beneficial 
use  involved  in  eliminating  same,  and  the 
reasonableness  of  the  inference  that  the 
lajidowner,  as  a  person  of  ordinary  sensi- 
bilities and  prudence,  knew  or  should  have 
known  of,  and  under  all  the  facts  and  cir- 
cumstances in  the  case,  should  have  elimi- 
nated, such  danger,  are  proper  considera- 
tions in  determining  whether  there  was 
such  reckless  disregard  for  the  safety  of 
such  trespassers.  Shawnee  v.  Cheek,  51: 
672,  137  Pac.  724,  —  Okla.  — . 
Contributory  negligence. 

Of  person  bitten  by  d<^,  see  Animals, 
2. 

Of  person  injured  by  automobile,  see 
Automobiles,  4. 

Of  passenger,  see  Carriers,  0,  10. 

As  to  .injuries  from  defects  in  high- 
ways, see  Highways,  18. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  10. 

Question  for  jury  as  to,  see  Trial,  5. 

5.  A  child  under  seven  years  of  age, 
or,  in  the  absence  of  evidence  of  capacity, 
between  seven  and  fourteen  years  of  age,  is 
presumed  to  be  incapable  of  guilt  of  more 
than  technical  trespass,  as  affecting  ques- 
tion of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises,  and  the  charac- 
ter of  the  trespass  may  be  a  circumstance 
to  be  considered  by  the  jury  in  ascertaining 
whether  there  is  contributory  negligence. 
Shawnee  v.  Cheek,  51:672,  137  Pac.  724,  — 
Okla.  — . 

6.  The  negligence  of  the  owner  of  an 
automobile  in  not  properly  controlling  it 
when  another  machine  is  brought  into  col- 
lision with  it,  by  reason  of  which  it  leaves 
the  road  and  injures  a  guest  riding  in  the 
machine,  is  imputable  to  the  s^uest.  Gran* 
ger  V.  Farrant,  51 :  453,  146  N.  W.  218,  — 
Slich.  — . 

7.  The  mere  negligent  act  of  a  pedes- 
trian about  to  cross  the  street  will  not  ex- 
cuse negligent  injury  to  him  by  the  operator 
of  an  automobile  if  the  operator  of  the  auto- 
mobile could,  by  the  exercise  of  reasonable 
care  have  avoided  such  injury.  Deputy  v. 
Kimmell,  51 :  989,  80  S.  E.  010,  —  W.  Va.  — . 

NEGOTIABLE  INSTRUMBaVTS. 

See  Bills  find  Notes, 
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NEGROES. 

Ordinance  providing  for  segregation  of 
white  and  colored  races,  see  Mu- 
nicipal Corporations,  2. 

NEW  TRIAIi. 

Sufficiency  of  assignment  of  error  as  to, 
see  Appeal  and  Error,  6. 

Review  of  discretion  in  granting  new 
trial  for  excessive  damages,  see  Ap- 
peal and  Error,  15. 

Grant  of  new  trial  because  of  excessive 
damages  as  infringement  of  right 
to  jury  trial,  see  Jury. 

1.  In  a  criminal  action,  where  it  is 
shown,  on  a  motion  for  a  new  trial,  that 
false  and  perjured  testimony,  which  the  de- 
fendant had  no  fair  opportunity  to  rebut 
at  the  trial,  probablv  influenced  the  jury 
to  find  him  guilty,  it  is  the  duty  of  the 
court  to  set  the  conviction  aside  and  grant 
a  new  trial.  State  v.  Mounkes,  51:  a86, 
138  Pac.  410,  91  Kan.  653.         (Annotated) 

2.  Where,  under  the  Constitution,  the 
jury,  under  the  direction  of  the  court,  are 
to  determine  the  law  and  the  facts  in  ac- 
tions for  libel,  a  new  trial  cannot  be  granted 
because  of  the  refusal  of  the  jury  to  follow 
an  instruction  that  the  matter  complained 
of  is  libelous  per  se,  Harrington  v.  Butte 
Miner  Co.  52:  369,  139  Pac.  451,  48  Mont. 
550.  (Annotated) 

NOISE. 

As  nuisance,  see  Trial,  8. 

NONRESIDENTS. 

Jurisdiction  over,  see  Courts,   1-3. 
School  privileges  of,  see  Schools,  1. 
Transfer  tax  on  property  of,  see  Taxes, 
3,4. 

NONSUIT. 

See  Trial,  9. 

NONSUPPORT. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  1. 

NOTICE. 

Of  appeal,  see  Appeal  and  Error,  1. 
To  carrier  of  danger  of   crowding  at 

station,  see  Carriers,  8. 
Of  defect  in  street,  see  Highways,  19- 

21. 
To  insurance  company,  estoppel  by,  see 

Insurance,  14.    . 
Of  trust  to  beneficiary,  see  Trusts. 

NUISANCES. 

Right  to  compensation  for  nuisance  re- 
sulting from  location  of  switch 
yard,  see  Eminent  Domain,  4. 

Question  for  jury  as  to,  see  Trial,  8. 

One  driving  logs  down  a  floatable 
stream  is  not  liable  for  injury  to  a  bridge 
erected  by  a  municipality  in  such  manner 
as  to  constitute  a  common  nuisance,  by  the 
necessary  use  of  explosives  to  move  logs 
which  have  jammed  in  the  spaces  between 
the  abutments,  if  he  is  careful  to  do  as 
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little  injury  as  is  consisunt  with  the  ac* 
complishment  of  his  purpose.  Marion  v. 
Tuell,  5z:  zzya,  90  Atl.  484,  111  Me.  566 

(Annotated) 

OBJECTIONS. 

To  raise  Questions  on  appeal,  bm  Appeal 
and  Error,  6-^. 

OBSTRUCTION. 

Of  highway,  see  Highways. 

OCCUPANCT. 

Of  insured  premises,  see  Insurance,  10. 

OFFICERS. 

In  corporation,  see  Corporations. 

Estoppel  to  deny  that  one  acted  as  of- 
ficer, see  Estoppel,  3. 

Recall  of,  see  Initiative,  Referendum 
and  Recall. 

Right  of,  to  reward,  see  Reward,  1. 

Tax  officers,  see  Taxes,  2. 

Where  a  candidate  for  election  dies 
before  election  day,  too  late  to  have  a  can- 
didate substituted  as  provided  by  statute, 
or  to  notify  the  voters  of  his  death,  so  that 
a  majority  vote  for  him  in  ignorance  of  his 
death,  the  person  receiving  the  next  high- 
est number  of  votes  cannot  be  declared 
elected,  but  a  vacancy  will  exist  in  the  of- 
fice, where  the  statute  provides  that  the  per- 
son having  the  greatest  number  of  votes 
shall  be  declared  elected.  Patten  v.  Hasel- 
ton,  5x:  aa6,  146  N.  W.  477,  —  Iowa,  — . 

(Annotated) 

Olli. 

In  mines,  see  Mines. 

OPENINGS. 

In  party  wall,  see  Party  Wall,  2,  8. 

OPINIONS. 

As  evidence,  see  Evidence,  23-26. 

OPTION. 

Of  insured,  see  Insurance,  9* 

ORAL  CONTRACTS. 

In  general,  see  Contracts,  2-6. 

ORAIi  EVIDENCE. 

As  to  writing,  see  Evidence,  18-22. 

ORDINANCES. 

See  Municipal  Corporations,  2-6. 

PAID-UP  INSURANCE. 

See  Insurance,  9. 

PARENT  AND  CHILD. 

Recovery  for  mental  anguish  of  father 
because  of  default  in  sending  tele- 
gram which  results  in  delay  of 
starting  of  sick  child  to  another 
climate,  see  Damages,  6. 

Right  of  action  for  death  of  parent,  see 
Death,  2,  3. 

Right  of  action  for  death  of  child,  see 
Death,  8. 
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Right  of  infant  to  sue  on  promise  to 
parent,  sec  Parties,  3. 

Quostion  for  jury  as  to  whether  daugh- 
ter acted  as  servant  of  father  in 
driving  automobile,  see  Trial,  L 

1.  A  father,  by  bringing  an  action  as 
next  friend  in  the  name  of  bis  son,  to  en- 
force an  agreement  by  a  stranger  to  place 
money  in  trust  for  the  child  for  the  privi- 
lege of  naming  him,  relinquishes  any  rights 
which  he  may  personally  have  had  under 
the  contract.  Gardner  v.  Benison,  51:  1108, 
105  N.  E.  359,  217  Mass.  492. 

2.  The  fact  that  a  daughter  driving  her 
father's  car  while  occupying  the  relation  of 
servant  to  her  father  permits  a  stranger 
riding  with  her  to  drive  the  car  temporarily 
does  not  absolve  her  father  from  responsi- 
bility for  negligence  in  the  operation  of  the 
car.  Kayser  v.  Van  Nest,  51:970,  146  N. 
\V.  1091,  125  Minn.  277. 

PARKS. 

Prohibition  of  smokinff  In  parks  of 
city,  see  Municipal  Corporations, 
3. 

Maintenance  of  park  by  city  as  govern- 
mental function,  see  Municipal 
Corporations,  7. 

Liability  of  municipality  for  death  of 
boy  drowned  in  pond  in  city  park, 
see  Municipal  Corporations,  8. 

PARKWAY. 

Regulating  use  of,  see  Constitutional 
Law,  11;  Highways,  1. 

PAROL  CONTRACTS. 

In  general,  see  Contracts,  2-8. 

PAROL  BVIDENCB. 

As  to  writing,  see  Evidence,  18-22. 

PAROL  TRUSTS, 

See  Trusts. 

PARTIES. 

Who  are  affected  by  judgment,  see  Judg- 
ment, 1,  2. 

Exemption  of,  from  service  of  process, 
see  Writ  and  Process,  2,  3. 

Plaintiff. 

Action  for  death,  see  Death. 

Action  by  husband,  see  Husband  and 
Wife,  2. 

Who  may  have  remedy  against  nui- 
sance, see  Nuisances. 

1.  An  action  may  be  maintained  upon 
an  insurance  policy  by  the  insured  although 
it  contains  a  mortgage  clause  that  the  loss 
or  damage,  If  any,  is  payable  to  a  named 
mortga^  as  its  interest  may  appear,  where 
the  petition  alleges  that  the  mortgagee  gave 
its  consent  to  the  action  being  brought  in 
the  name  of  the  insured  and  the  mortgagee 
testifies  to  the  same  effect.  Schmidt  v. 
Williamsburgh  City  F.  Ins.  Co.  51:  261,  144 
N.  W.  1044,  —  Neb.  — . 

2.  A  right  of  action  in  an  original  pur- 
chaser of  a  chattel  against  the  original 
seller,  for  breach  of  warranty,  does  not 
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run  with  the  chattel  to  a  second  purchaser^ 
who  assumes  payment  of  the  notes  given  for 
the  purchase  price  by  the  first  purchaser^ 
upon   release   of   the   latter   from  liability- 
thereon,  in  the  absence  of  such  intent  of  the 
parties  to  the  novation  and  of  any  assign- 
ment of  the  right  of  action  by  the  original 
purchaser  to  his  vendee.     Walrus  Mfg.  Co. 
v.  McMehen,  51:  iiii,  136  Pac.  772,  39  Okla. 
667. 

3.  A  child  may  enforce  an  agreement 
made  by  a  stranger  with  its  parents  to  place 
a  specified  sum  in  trust  for  the  child  for 
the  privilege  of  naming  it.  Gardner  ▼. 
Denison,  51:  1108,  105  N.  £.  359,  217  Mass. 
492. 

4.  A  city  ordinance,  which  is  a  contract 
between  the  city  and  a  quasi  public  corpora- 
tion, and  which  fixes  terms  upon  which  the 
said  corporation  shall  supply  gas  and  elec- 
tricity to  inhabitants  of  the  city,  will  be 
enforced  in  favor  of  the  inhabitants  of  that 
city.  Henderson  v.  Shreveport  Gaa,  El. 
&  P.  Co.  5z :  448,  63  So.  616,  —  La.  — . 

.  5.  Tenants  in  common  need  not  join  in 
a  suit  in  ejectment  to  recover  possession  of 
lands,  although  they  may  do  so  if  they  so 
desire.  De  Bergere  v.  Chaves,  51:  50,  93 
Pac.  762,  14  N.  M.  352. 
Parties  defendant. 

Remanding  case  for  lack  of  parties  de- 
fendant, see  Appeal  and  Error,  35. 
In  proceeding  to  enforce  mechanics'  lien, 

see  Mechanics'  Liens,  8. 
6.  The  corporation  is  a  necessary  party 
to  a  suit  by  a  stockholder  to  hold  directors 
liable  for  refusal  to  enforce  contracts  in  its 
favor  and  to  protect  its  property.  Kelly 
▼.  Thomas,  51:  laa,  83  Atl.  307,  234  Pa.  419. 

(Annotated) 

PARTNERSHIP. 

Measure  of  damages  for  breach  of  con- 
tract to  form  partpership,  see  Dam- 
Ages,  1. 

An  express  agent  who,  after  deliver- 
ing to  one  member  of  a  firm  C.  O.  D.  pack- 
ages without  payment  of  the  charges,  con- 
trary to  the  directions  of  the  other  partner, 
takes  the  duebill  or  note  of  the  partner 
to  whom  delivery  was  made  in  satisfaction 
of  the  debt  of  the  firm,  thereby  discharges 
the  obligation  of  the  other  partner.  Grubbe 
V.  Lahay,  51 :  358,  145  N.  W.  207,  166  Wis. 
29.  (Annotated) 

PART  PERFORBfANCE. 

Under  statute  of  frauds,  see  Contracts, 
6. 

PARTY  WALL. 

1.  An  agreement  for  a  ^arty  wall  to  be 
erected  between  two  adjoining  lots,  to  ex- 
tend throughout  the  whole  distance  of  the 
dividing  lines,  requires  a  solid  wall  through- 
out the  entire  length  and  height.  Kuh  v. 
O'Reilly,  51:  4*0,  104  N.  E.  6,  261  IlL  437. 

2.  That  one  of  the  parties  to  a  party- 
wall  agreement  constructs  the  wall  at  his 
own  expense,  to  be  reimbursed  when  the 
other  party  makes  use  of  it.  does  not  «i- 
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title  him  to  maintain  openings  in  the  wall 
until  the  other  party  uses  it.  Kuh  v. 
O'Reilly,  51 :  420,  104  N.  E.  6,  261  111.  437. 

3.  Successors  in  title  to  one  of  the  par- 
ties to  a  party-wall  agreement  may  compel 
a  restoration  of  the  wall  to  a  solid  condi- 
tion by  the  other  party  to  the  agreement 
who  has  made  openings  therein  for  windows 
and  steam-pipe  exhaust,  although  the  cost 
of  the  wall  was  borne  by  the  latter  and  the 
former  is  not  ready  to  use  the  portions  of 
tlie  wall  where  the  openings  exist.  Kuh  v. 
O'Reilly,  51:420,  104  N.  E.  6,  261  111.  437. 

penaij  statutes. 

Enforcement  of,  in  other  state,  see  Con- 
flict of  Laws,  2. 

PERJURY. 

As  ground  for  relief  against  judgment, 

see  Judgment,  9. 
As  ground  for  new  trial,  see  New  Trial, 

1. 

PERSONAL  INJURIES. 

Admiralty  jurisdiction  of  action  for,  see 
Admiralty. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  2. 

Measure  of  damages  for,  see  Damages, 
2. 

To  married  woman,  husband's  right  of 
action  for,  see  Husband  and  Wife, 
2. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Sale  of,  see  Sale. 

PETITION. 

Of  plaint  iff",  see  Pleading,  3-8. 

PHOTOGRAPH. 

As  evidence,  see  Evidence,  17. 

PHYSICL^NS  AND  SURGEONS. 

Certiorari  to  review  action  of  medical 
board  in  revoking  physician's  li- 
cense, see  Certiorari. 

Constitutionality  of  statute  as  to  revo- 
cation of  physician's  license,  see 
Constitutional  Law,  2. 

Due  process  in  revocation  of  license,  see 
Constitutional  Law,  7. 

Indeflniteness  of  statute  providing  for 
revocation  of  license,  see  Statutes, 
2. 

Damages  for  breach  of  contract  by  phy- 
sician to  attend  sick  person,  see 
Damages,  6. 

PLAINTIFFS. 

Parties  plaintiff,  see  Parties,  1-6. 

PLEA. 

See  Pleading,  9. 

PLEADING. 

Sufficiency   of  assignment  of  error   as 
to  ruling  on,  see  Appeal  and  Error, 
4. 
Estoppel  by  pleading,  see  Estoppel,  6. 
51  L.R.A.(N.S.) 
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Variance  between  pleading  and  proof, 
see  Evidence,  36,  37. 

In  criminal  prosecution,  see  Indict- 
ment, etc. 

In  quo  warranto,  see  Quo  Warranto,  2. 

1.  In  an  action  for  conversion  of  per- 
sonal property,  an  allegation  in  the  alterna- 
tive that  one  or  the  other  of  the  two  defend- 
ants converted  the  goods,  but  which  one 
plaintiff  is  unable  to  determine,  states  no 
cause  of  action  against  either  defendant, 
where  no  close  relation  or  community  of 
action  between  the  defendants  is  alleged, 
except  that  they  were  tenants  of  the  same 
building.  Casey  Pure  Milk  Co.  v.  Booth 
Fisheries  Co.  51 :  640,  144  N.  W.  460,  124 
Minn.  117.  (Annotated) 
Misjoinder;  maltlfarlonsness. 

2.  A  bill  by  a  stockholder  of  a  corpora- 
tion is  multifarious  which  seeks  to  recover 
on  behalf  of  the  corporation  against  its 
directors  for  fraudulent  management  of  its 
affairs,  against  another  corporation  to  re- 
cover profits  made  by  it  on  business  which 
should  have  come  to  the  former,  and  by  such 
stockholder  individually  against  the  di- 
rectors of  the  two  corporations  to  recover 
for  depreciation  in  the  value  of  the  stock  of 
the  former.  Kelly  v.  Thomas,  51:  zaa,  83 
Atl.  307,  234  Pa.  419. 

Declajration  or  complaint. 

3.  Under  a  statute  denying  punitive 
damages  against  a  newspaper  for  publica- 
tion of  a  libel  unless  a  demand  for  retrac- 
tion has  been  made,  the  failure  to  make 
such  demand  is  matter  of  defense.  Fitz- 
patrick  v.  Age-Herald  Pub.  Co.  51:  401,  63 
So.  980,  —  Ala.  — . 

4.  Stockholders  of  a  corporation  suinj; 
the  corporation  and  strangers  to  whom 
stock  is  alleged  to  have  been  fraudulently 
issued  for  an  accounting  are  not  bound  to 
negative  in  the  pleadings  acquiescence  by 
their  predecessors  in  title  in  the  fraud. 
Continental  Securities  Co.  v.  Belmont, 
51:  112,  99  N.  E.  138,  206  N.  Y.  7. 

5.  There  can  be  no  recovery  on  a  quan- 
tum meruit  where  the  complaint  declares 
upon  an  express  contract,  and  there  is  no 
pleading  or  proof  of  the  reasonable  value 
of  plaintiff's  services.  Bentley  v.  Edwards, 
51:  254,  146  N.  \V.  347,  125  Minn.  179. 

6.  It  suffices  in  a  common-law  count  for 
defamation,  to  cliarge,  in  appropriate  terms 
and  connection,  the  use  of  such  words  a& 
"thief"  and  "robber,"  and  it  is  not  neces- 
sary to  charge  accusation  of  the  commis- 
sion of  a  specific  offense.  Alderson  v. 
Kahle,  51:  1198,  80  S.  E.  1109,  —  W.  Va. 

7.  An  innuendo  cannot  add  to,  enlarge, 
or  change  in  any  deprree  words  allepjed  to 
be  libelous.  Fitzpatrick  v.  Ape-Herald  Pub. 
Co.  51:  401,  63  So.  980,  —  Ala.  — . 

8.  The  question  of  the  proper  service  of 
process  on  a  corporation  and  the  cxcessive- 
ness  of  a  judgment  against  it  in  a  foreign 
court  cannot  be  inquired  into  upon  aver- 
ments that  the  suit  was  kept  secret  from 
complainant,  a  stockholder  in  the  corpora- 
tion, by  service  upon  an  oflScer  of  the  cor- 
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poratioiiy  who  ^vas  in  the  employ  of  plain- 
tifT,  and  that  the  claim  adjudicated  was 
wrongfully  and  fraudulently  excessive. 
Kelly  V.  Thomas,  51:  laa,  83  Atl.  307,  234 
Pa.  410. 
Pleas  and  answers. 

0.  llie  issue  of  the  entirety  of  a  con- 
tract is  properly  raised  hy  an  answer  which 
sets  out  in  fuU  the  writings  constituting 
the  contract  sued  on.  Bcntley  v.  Edwards, 
51:  254,  146  N.  W.  347,  125  Minn.  179. 
Demnrrer. 

Sufiiciency  of  assignment  of  error  as  to 
rulings  on  demurrer,  see  Appeal 
and  Error,  4. 

Demurrer  to  evidence,  see  Trial,  12. 

10.  A  joint  demurrer  of  two  defendants 
to  a  complaint  which  states  a  cause  of  ac- 
tlon  against  one  of  them  is  properly  over- 
ruled. Howley  v.  Scott,  51:  137,  143  N.  W. 
257,  123  Minn.  159. 

11.  To  raise  the  defense  of  the  statute 
of  limitations  by  demurrer,  it  must  be 
specifically  set  up.  Central  Trust  Co.  t. 
Meridian  Light  k  R.  Co.  51:  151,  64  So. 
216,  —  Miss.  — . 

12.  Demurrer  is  not  the  proper  remedy 
for  an  excessive  demand  for  damages  in  a 
libel  suit.  Fitzpatrick  v.  Age-lleraid  Pub. 
Co.  51:  401,  63  So.  980,  —  Ala.  — . 

13.  A  petition  which  does  not  allege 
facts  from  which  a  reckless  disregard  for 
the  safety  of  reasonably  anticipated  techni- 
cal, if  not  unconscious,  trespassers,  amount- 
ing to  wantonness,  appears  as  a  legal  con- 
clusion, nor  the  ultimate  fact  of  reckless 
disregard  for  the  safety  of  such  trespassers 
amounting  to  wantonness,  is  not  sufficient, 
as  against  a  demurrer,  to  warrant  a  recov- 
ery of  damages  for  death  resulting  to  such 
trespasser  from  dangerous  artificial  condi- 
tion of  defendant's  premises.  Shawnee  v. 
Cheek,  51:  67a,  137  Pac.  724,  —  Okla.  —. 

POLICE. 

Liability  of  city  for 'tort  of  police  of- 
ficer, see  Municipal  Corporations, 
9. 

POND. 

Municipal  liability  for  drowning  in,  see 
Municipal  Corporations,  8. 

POOL. 

Of  corporate  stock,  specific  performance 
of  agreement  as  to,  see  Specific 
Performance,  1. 

POSTOPFICB. 

Evidence  in  prosecution  for  illegal  use 
of  mails,  see  Evidence,  33. 

Prejudicial  error  in  admission  of  evi- 
dence in  prosecution  for  o/Iense 
against  mailing  laws,  see  Appeal 
and  Error,  24. 

Variance  between  allegations  and  proof, 
see  Evidence,  37. 

1.  To  determine  whether  or  not  a  letter 
deposited  in  the  mail  violates  the  statute 
f(..  bidding  the  mailing  of  any  letter  giving 
information  as  to  where  or  by  whom  an 
61  L.R.A.(N.S.) 


abortion  would  be  performed,  it  may  be  in- 
terpreted in  the  light  of  the  one  to  whidi 
it  is  an  answer.  Kemp  ▼.  United  States, 
5z:8a5,  41  App.  D.  C.  639. 

2.  In  a  prosecution  for  depositing  in 
the  mail  a  letter  containing  information  as 
to  where  an  abortion  would  be  performed, 
in  violation  of  statute,  in  answer  to  a  de- 
coy letter  sent  by  a  detective,  the  informa- 
tion upon  which  the  detective  acted  is  im- 
material, as  well  as  his  motive  in  sending 
the  decoy,  if  it  was  not  to  induce  the  com- 
mission of  a  crime.  Kemp  v.  United  State:*, 
51:  825,  41  App.  D.  C.  539. 

3.  It  is  no  defense  to  a  prosecution  for 
mailing  a  letter  containing  information  as 
to  where  an  abortion  would  be  performetl, 
contrary  to  statute,  that  it  was  sent  in  re- 
sponse to  a  decoy  letter  of  a  detective  who 
wrote  under  an  assumed  name.  Kemp  t. 
United  States,  51 :  825,  41  App.  D.  C.  539. 

( Annotated  j 
PREFERRED  STOCK. 

Depriving  preferred  stockholders  of 
right  to  vote  at  election  of  ofiacers, 
see  Corporations,  8. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  23-33. 

PREMIUMS. 

For  insurance,  see  Insurance,  13. 

PRESCRIPTION. 

Title  by,  see  Adverse  Possession. 

PRESUMPTIONS. 

In  general,  see  Evidence,  2-15. 

PRICES. 

Validity  of  contract  provision  seeking 
to  control  price  at  which  article 
shall  be  resold,  see  Monopoly  and 
Combinations,  1. 

PRINCIPAL  AND  AGENT. 

Authority  of  real  estate  broker,  see 
Brokers,  1,  3. 

Ratification  of  employment  of  sub- 
agent  by  broker  wliere  contract  of 
employment  is  within  statute  of 
frauds,  see  Contracts,  3. 

Compensation  of  real  estate  broker, 
see  Brokers,  2-4. 

Burden  of  proving  period  of  employ- 
ment of  agent,  see  Evidence,  4. 

Presumption  and  burden  of  proof  as 
to  period  of  employment,  see  Evi- 
dence, 11. 

Liability  of  agent  for  illegal  sale  of 
liquor,  see  Intoxicating  Liquors. 

Agent  of  insurance  company,  see  In- 
surance, 1. 

Ratification  by  insured  of  attempted 
change  of  insurers  by  agent,  see 
Insurance,  8. 

Imputing  agent's  knowledge  to  insur- 
ance company,  see  Insurance,  14. 

Liability  for  assault  by  agent  sent  to 
collect  debt,  see  Master  and  Serv- 
ant, 13. 

1.  An  agent  to  settle  the  accounts  of 
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another  agent  of  the  common  employer  has 
no  implied  authority  to  institute  cViminal 
proceedings  against  him  for  embezzlement, 
so  as  to  render  the  employer  liable  for  ma- 
liciouB  prosecution  because  of  his  act  in 
so  doing.  Russell  v.  Palatine  Ins.  Co.  51: 
471,  C3  So.  644,  —  Miss.  — .  (Annotated) 
2.  An  executive  committee  appointed 
by  the  citizens  of  a  municipality  to  have 
control  of  the  arrangements  for  the  enter- 
tainment of  an  organization  which  has  been 
invited  to  meet  in  the  municipality  is  not 
personally  liable  for  supplies  ordered  by  it 
if  it  sees  that  the  funds  contributed  for  the 
enterprise  are  honestly  accounted  for  and 
equitably  disbursed.  Little  Rock  Furniture 
Mfg.  Co.  v.  Kavanaugh,  51:406,  164  S.  VV. 
289,  —  Ark.  — .  (Annotiited) 

PRINCIPAIi  AND  SURETY. 

Liability  on  executor's  or  adminis- 
trator's bond,  see  Executors  and 
Administrators. 

Judgment  in  favor  of  one  or  more  sure- 
ties and  against  others  in  action 
by  distributees  of  an  estate  as  res 
judicata  between  sureties,  see 
Judgment,  1. 

1.  The  sureties  upon  a  redelivery  un- 
dertaking executed  by  two  defendants  in 
an  action  of  claim  and  delivery  are  not  dis- 
charged from  liability  by  the  dismissal  of 
the  action  as  to  one  of  the  defendants,  cither 
with  the  consent  or  without'  objection  by 
the  plaintiff.  Larson  v.  Hanson,  51 :  655, 
144  N.  W.  681,  26  N.  D  406.       (Annotated) 

2.  The  recital  in  a  subsequent  bond  of 
an  administrator,  of  the  tender  thereof  in 
lieu  of  the  preceding  one,  in  compliance 
with  a  desire  on  the  part  of  the  principal 
therein  to  release  the  surety  in  it  from 
further  liability,  is  not  a  stipulation  or 
covenant  for  indemnity  of  the  surety  in  the 
preceding  bond.  Central  Bkg.  &  S.  Co.  v. 
United  States  Fidelity  &  G.  Co.  51:7979 
80  S.  E.  121,  —  W.  Va.  — . 

3.  Bonds  given  by  a  personal  repre- 
sentative before  the  clerk  of  a  county  court 
in  the  vacation  of  the  court,  as  new  bonds, 
after  he  had  qualified  and  given  bond,  are 
not  substitutes  for  the  original  bond,  but 
are  valid  and  enforceable  as  additional  ones 
and  as  further  security;  and  in  case  of 
necessity  for  contribution  among  the  sure- 
ties, the  proportion  of  contribution  is  de- 
terminable by  the  penaltiea  of  the  several 
bonds.  Central  Bkg.  &,  S.  Co.  v.  United 
States  Fidelity  &  G.  Co.  51 :  797,  80  S.  £. 
121,  —  W.  Va.  — . 

PRIVATE  SCHOOLS. 

See  Schools,  2. 

PRIVILEGE. 

Of  witness,  see  Witnesses,  4. 
Of  exemption  from  service  of  process, 
see  Writ  and  Process,  2-4. 

PRIVILEGED  COMMUNICATIONS. 

In  general,  see  Evidence,  29,  30. 
In    libel  case,   see   Libel   and   Slander, 
6-7. 
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PROBATE. 

Of  wills  generally,  see  Wills. 

PROCESS. 

See  Writ  and  Process. 

PROFITS. 

Loss  of,  as  element  of  damages,  tee 
Damages,  7. 

PROHIBITION. 

1.  Where  the  jurisdiction  of  a  court 
depends  upon  the  existence  of  certain  facts 
and  it  has  granted  an  injunction  upon  a 
pleading  which  does  not  set  forth  such 
lacts,  its  claim  of  right  to  time  for  con- 
sideration of  the  objection  to  the  sufficiency 
of  the  pleading  does  not  justify  its  action 
in  refusing  to  vacate  the  void  order,  and 
the  enforcement  of  the  order  may  be  re- 
strained by  prohibition.  Charleston  v.  Lit- 
tlepage,  51:  353,  80  S.  E.  131,  —  W.  Va.  — . 

2.  The  rule  under  which  a  supervising 
court  sometimes  requires  an  applicant  for 
a  writ  of  prohibition  first  to  make  appli- 
cation to  the  lower  court  for  discontinu- 
ance or  vacation  of  the  proceeding  or  ac- 
tion complained  of  on  the  ground  of  lack  of 
jurisdiction  is  a  discrSionary  one  of 
courtesy  and  deference  to  the  court  below, 
and  does  not  apply  if  it  appears  in  any 
manner  that  such  court  has  acted  deliber- 
ately or  has  considered  the  question  of  its 
jurisdiction  and  intends  to  proceed. 
Charleston  v.  Littlepage,  51:  353,  80  S.  £. 
131,  —  W.  Va.  — . 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PROPERTY. 

Guaranty  of  right  to,  see  Constitutional 

Law,  3-13. 
Destruction    of,    as    a    nuisance,    see 

Nuisances. 

PROSPECTIVE  LEGISLATION. 

In  general,  see  Statutes,  6. 

PROSTITUTION. 

Right  of  state  to  forbid  importation  of 
woman  into  state  for  immoral  pur- 
poses, see  Commerce,  1. 

PROVOCATION. 

To  assault,  see  Assault  and  Battery,  2. 
Effect    of,    to    mitigate    damages    for 
slander,  see  Damages,  9. 

PROXIMATE  CAUSE. 

1.  While  the  negligent  act  of  one  per- 
son may,  as  a  natural  consequence,  cause 
injury  to  another,  yet  if  before  the  injury 
results  the  negligent  act  of  a  third  person 
intervenes  and  produces  the  injury,  the 
latter  alone  is  responsible  therefor,  though 
but  for  the  first  negligent  act  the  injury 
could  not  have  occurred.  Anderson  v.  Bal- 
timore &  0.  R.  Co.  51:  888,  81  S.  E.  579,  — 
W.  Va.  — . 

2.  Although  a  nonresident  landowner  is 
negligent  in  failing  to  pay  a  half-yearly  in- 
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stalment  of  taxes  for  which  hi«  lands  are 
subsequently  sold,  the  failure  of  the  audi- 
tor to  place  the  words  ''sold  for  taxes"  on 
the  list  furnished  the  treasurer,  as  is  re- 
quired of  him  by  statute,  is  the  proximate 
cause  ^f  the  nonresident  owner's  Iosa,  >vhere, 
throusii  the  consequent  failure  of  the  treas- 
urer to  stamp  these  words  upon  his  receipt 
for  taxes  bubsoquently  paid,  such  owner  had 
no  notice  of  the  tax  sale,  and  therefore  no 
opportunity  to  redeem  from  it,  as  he  would 
have  done.  Howioy  v.  Scott,  51:  137,  143 
K.  W.  257,  123  Minn.  159. 

3.  A  railroad  company  which  has  fur- 
nished a  car  inadequately  equipped  with 
brakes,  to  a  coal  mining  company  which  had 
knowledge  of  the  defect,  and  placed  it  near 
the  tipple  of  the  coal  mining  company  at 
the  highest  point  of  a  grade  on  which  the 
track  IS  located,  is  not  liable  for  injuries 
done  to  the  horses  and  wagons  of  one  who 
is  loading  another  car  on  the  same  track 
farther  down  the  incline  when  the  employ- 
ees of  the  coal  mining  company  in  an  effort 
to  adjust  the  car  to  the  tipple  to  receive  its 
complement  of  coal  negligently  permitted  it 
to  escape,  although  the  injury  may  not 
have  occurred  bad  the  car  so  furnished  been 
equipped  with  brakes  adequate  to  control 
Its  movements.  Anderson  v.  Baltimore  k 
O.  R.  Co.  51:  888,  81  S.  E.  679,  —  W.  Va. 
*-.  (Annotated) 

PUBLICATION. 

Service  by,  see  Writ  and  Process,  1. 

PUBLIC  CONTRACT. 

See  Contracts,  14. 

PUBLIC  IMPROVEMENTS. 

Provision  for  a  minimum  wage  for 
work  on  public  improvements,  see 
Master  and   Servant,  6. 

PUBLIC  MEETING. 

Liability  of  executive  committee  ap- 
pointed at  public  meeting  for  sup- 
plies ordered  by  it,  see  Principal 
and  Agent,  2. 

PUBLIC  POLICY. 

As  afTooting  contracts,  see  Contracts, 
8-10. 

PUBLIC  PROPERTY. 

Lien  on,  see  Mechanics'  Liens,  4. 

PUBIilC  SCHOOLS. 

See   Schools. 

PUBLIC    SERVICE    CORPORATIONS. 

See  Carriers;  Gas;  Railroads;  Waters. 

PUBLIC  WATER  SUPPLY. 

See  Waters. 

PUBMC  WORK. 

Minimum  wage  for  public  work,  see 
Contracts,  14;  Courts,  8;  Munici- 
pal Corporations,  4. 


QUALIFIED  FEE. 

See  Wills,  4.  ' 
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QUANTUM  MERUIT. 

Recovery  on,  under  pleading,  see  Plead- 
ing, 5. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

QUITCLAIM  DEED. 

By  woman  on  land  held  by  entireties, 
see  Cloud  on  Title;  Huaband  and 
Wife,  1. 

Estoppel  by,  see  Estoppel,  2. 

QUO  WARRANTO. 

1.  An  information  in  the  nature  of  a 
quo  warranto  may  at  common  law  be  filed 
by  the  attorney  general  in  the  name  of  the 
state,  to  test  the  claim  to  office  of  an  offi- 
cer of  a  manufacturing  corporation  organ- 
ized for  private  gain,  either  under  special 
charter  or  under  general  incorporation 
laws,  since  the  corporation  is  exercising  a 
public  franchise,  and  the  title  to  its  ofHaa 
IS  a  matter  of  public  concern.  Brooks  v. 
State  ex  rel.  Richards,  51:  ixa6»  79  Atl.  700. 
—  Del.  — .  (Aunotatcnli 

2.  In  a  common-law  proceeding  by  in- 
formation in  the  nature  of  quo  warranto, 
to  oust  an  incumbent  from  office  in  a  pri- 
vate corporation,  in  which  his  usurpation  it 
charged  and  demand  is  made  for  justifica- 
tion of  his  claim  to  office,  accused  cannot. 
by  concluding  with  an  absque  hoc  a  pies 
denying  usurpation  and  setting  up  title, 
preclude  the  state  from  replying  new  mat- 
ter in  avoidance  of  the  title  set  up,  and 
compel  it  to  join  issue  on  the  plea.  Brooks 
V.  State  ex  rel.  Richards,  51:  iia6»  79  Atl. 
790,  —  Del.  — . 

RAILROADS. 

As  carriers,  see  Carriers. 

Regulation  of  interstate  business  of, 
see  Commerce,  2. 

Requiring  railroad  to  pay  employees 
semi-monthly,  see  Commerce,  2; 
Constitutional  Law,  9;  Statutes. 
1. 

Consequential  injury  from  construction 
and  operation  of,  see  Eminent  Do- 
main, 4. 

Crossing  railroad  as  a  taking  of  prop- 
erty, see  Eminent  Domain,  2,  3. 

Requiring  railroad  company  to  con- 
struct bridge  over  public  waterway 
laid  across  its  right  of  way,  st'e 
Eminent  Domain,  2. 

Exemption  of  insurer  from  loss  by  lire 
caused  by  locomotive  engine,  see 
Insurance,   16. 

Injury  to  employees,  see  Master  and 
Servant. 

Change  of  fellow  servant  rule  by  stat- 
ute, see   Master   and   Servant,  l-- 

Liability  of  railroad  company  for  in- 
jury resulting  from  act  of  shipp^'i' 
in  setting  in  motion  car  equipJK^ 
with  defective  brakes,  see  Proxi- 
mate Cause,  3. 

Switch  yard  as  nuisance,  see  Trial,  8. 

I.  Where  an  easement  only  is  conveyed 
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by  a  grant  of  right  of  way,  the  insertion  in 
a  riglit  of  way  deed  of  a  provision  permit- 
ting the  grantee  to  take  and  use  all  tim- 
ber, earth,  stone,  and  mineral  that  may  be 
found  within  the  right  of  way,  does  not  in- 
clude the  right  to  take  oil  found  there. 
Right  of  Way  Oil  Co.  v.  Ghidys  City  Oil, 
Ciaa,  &  Mfg.  Co.  51:  a68,  167  S.  W.  737,  — 
Tex.  — . 

2.  A  waterway  with  walks  on  each 
side,  dulj  established  by  public  authority 
for  public  use,  connecting  navigable  lakes 
and  public  grounds  in  a  city  park  system, 
is  not  distinguishable  either  by  the  fact 
tliat  it  is  artificial,  or  by  the  fact  that  it 
is  in  part  a  waterway,  from  a  natural 
waterway  or  from  a  landwa^,  in  so  far  as 
concerns  the  duty  of  a  railway  company 
whose  right  of  way  is  crossed  thereby  to 
construct  an  overhead  bridge  for  the  pur- 
pose of  carrying  its  tracks  over  the  way. 
Chicago,  M.  &,  St.  P.  R.  Co.  v.  Minneapolis, 
51:236,  133  N.  W.  100,  115  Minn.  4ti0. 

3.  The  rule  that  a  railway  company 
may  be  required  to  erect  and  maintain  a 
bridge  to  carry  its  tracks  over  a  street 
crosbing  extends  to  all  cases  where  the  pub- 
lic safety,  convenience,  or  welfare  requires 
such  bridge.  Chicago,  M.  &,  St.  P.  R.  Co. 
V.  Minneapolis,  51:  ^36,  133  N.  W.  1C9,  115 
Minn.  460. 

4.  A  railroad  company  whose  conduct 
with  reference  to  a  crossing  of  its  tracks  is 
such  as  to  induce  members  of  the  public 
to  use  the  crossing  under  the  belief  that 
it  is  a  public  street,  owes  to  them  the  same 
duty  as  if  such  way  were  in  fact  a  public 
street.  Black  ▼.  Central  R.  Co.  (N.  J. 
Err.  &  App.)  51:  1215,  89  Atl.  24,  —  N.  J. 
— .  (Annotated) 

5.  The  statutes  governing  the  duty  of 
railroad  companies  to  keep  lookouts  ahead 
and  to  give  signals  and  stop  trains  upon 
the  appearance  of  a  person  on  the  track  do 
not  apply  in  case  of  the  backing  of  a  train 
into  a  station  which  it  has  run  past  a 
short  distance  before  coming  to  a  stop. 
King  V.  Tennessee  Central  R.  Co.  51:618, 
164  S.  W.  1181,  —  Tenn.  — .       (Annotated) 

RAPE. 

Effect  of  allegations  in  complaint  to 
prevent  reliance  on  statute  bar- 
ring defense  of  consent,  see  Estop- 
pel, 6. 

Consent  by  a  child  under  the  age  of 
consent  is  no  bar  to  civil  liability  for  rape 
where  the  statute  defines  criminal  knowl- 
edge of  a  child  under  such  age  as  rape  the 
same  as  forcible  knowledge  of  one  over  such 
a-re.  llouiih  v.  IderhoIV,  51:982,  1.30  Pac. 
931,  —  Or.  — .  (Annotated) 

RATES. 

For  gas,  see  Gas. 

Rate  of  taxation,  see  Taxes,  6. 

RATIFICATION. 

Estoppel  by,  see  Estoppel,  7. 
By  insured  of  attempted  change  of  in- 
surers, see  Insurance,  8. 
61  L.R.A.(N.S.) 


BBAIi  ESTAT£  BROKER. 

See  Brokers. 

REAIi  PROPERTY. 

Oral  contract  as  to,  see  Contracts,  3, 

4,  6. 
Covenants    and    conditions    as    to,    see 

Covenants  and  Conditions. 
Measure  of  damages  for  injury  to,  see 

Damages,  3. 
Deeds  of,  see  Deeds. 
Lien  of  judgment  upon,  see  Judgment, 

4. 
Mortgage  on,  see  Mortgage. 
Sale  of,  see  Vendor  and  Purchaser. 

REASONABLENESS. 

Of  rule  by  college,  see  Colleges,  1. 
Of  license  fee,  see  License,  5-7. 

RECORDS  AND  RECORDING  LAW. 

On  appeal,  see  Appeal  and  Error,  ^ 

5. 
Payment  of  mortgage  registry  tax  in 

addition  to  legal  interest  as  usury, 

see  Usury. 

The  records  of  a  public  insane  asy- 
lum containing  information  concerning  the 
mental  and  physical  condition  of  a  pa- 
tient, which  nas  been  obtained  by  physi- 
cians in  their  professional  character  for 
the  purpose  of  determining  the  proper 
treatment,  are  privileged,  and  are  not  open 
to  inspection  as  public  records.  Massachu- 
setts Mut.  L.  Ins.  Co.  y.  Board  of  Trustees, 
51:  22,  144  N.  W.  538,  —  Mich.  — . 

(Annotated) 
REDELIVERT  BOND. 

See  Principal  and  Surety,  1;  Replevin, 
3,  4. 

REDEMPTION. 

From  foreclosure  sale,  see  Mortgage,  2. 

REFERENCE. 

Review  of  findings  on  appeal,  see  Ap- 
peal and  Error,  22. 

Discretion  as  to  recommitting  master's 
report  for  amendment,  see  Appeal 
and  Error,  11. 

Necessity  for  ezceptioni  to  rulings  of 
master,  see  Appeal  and  Error,  7. 

RELEASE. 

Of  surety,  see  Principal  and  Surety,  K 

REIiEVANCY. 

Of  evidence,  see  Evidence,  32,  33. 

RELIGIOUS  SOCIETIES. 

Duty  of  persons  dealing  with  trustees 
to  take  notice  of  their  powers,  see 
Corporations,  2. 

Sale  of  property  of,  under  execution, 
see    Mechanics*    Liens.    4. 

Mechanics'  liens  on  property  of,  see 
Mechanics'  Liens,  4,  5. 

Agreement  of  trustees  of  charitable  cor- 
poration that  property  may  be 
subjected  to  mechanics'  lien,  sea 
Corporations,  1. 
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REMANDING. 

See  Appeal  and  Error,  34,  35. 

RKMKDIES. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  3-6. 

In  case  of  illegal  contract,  see  Con- 
tracts, 9,  12. 

REMITTITUR. 

By  trial  court,  see  Trial,  20. 

REMOVAL  OF  CAUSES. 

Estoppel  to  assert  that  jurisdiction  of 
state  court  has  not  been  restored, 
see  Estoppel,  4. 

REPETITION. 

Of  instructions,  see  Trial,  14-17. 

REPIiEVIN. 

CondiClonfl  precedent;  demand. 

1.  It  is  not  a  condition  precedent  to 
the  maintenance  by  the  seller  of  an  action 
in  replevin  to  recover  property  sold  under 
a  conditional -sale  contract  that  he  return 
or  tender  to  the  buyer  partial  payments 
made,  or  note  given  for  unpaid  instalments. 
C.  W.  Ravmond  Co.  v.  Kahn,  51:  asz,  145 
N.  W.  164*  124  Minn.  426.         (Annotated) 

2.  An  action  of  replevin  cannot  be  dis- 
missed because  no  demand  was  made  by 
the  plaintiff  for  the  delivery  of  the  prop- 
erty, where  the  answer  of  the  defendant  de- 
mands the  return  of  the  property  to  him. 
C.  W.  Raymond  Co.  v  Kahn,  51:  251,  145 
N.  W.  164,  124  Minn.  426. 

Bond. 

Discharge  of  surety  on  redelivery  bond, 
i  see  Principal  and  Surety,  1. 

3.  The  redelivery  undertaking  in  an  ac- 
tion of  claim  and  delivery  must  be  con- 
strued with  reference  to  the  intent  of  the 
legislature  in  providing  for  it,  and  the 
purpose  for  which  it  is  given.  Liarson  v. 
Hanson,  51:655,  144  N.  W.  681,  26  X.  D. 
406. 

4.  The  redelivery  undertaking  in  an 
action  of  claim  and  delivery  is  not  only  a 
substitute  for  the  possession  of  the  property 
by  the  plaintiff,  but  also  security  for  any 
money  judgment  recovered.  Larson  v.  Han- 
son, 51:  655,  144  N.  W.  681,  26  N.  D.  406. 
Judgment. 

5.  While  the  customary  practice  in  an 
action  on  claim  and  delivery  is  to  take  judg- 
ment in  the  alternative  for  the  return  of 
the  property  or  for  its  value  if  a  return 
cannot  be  had,  judgment  need  not  be  en- 
tered for  its  return  or  possession  where, 
on  the  record  of  the  trial,  it  appears  that 
the  property  cannot  be  returned.  Larson 
v.  Hanson,  51:  655,  144  N.  W.  681,  26  N.  D. 
406. 

6.  A  judgment  for  money  only  is  prop- 
erly rendered  against  the  sureties  on  a  re- 
delivery undertaking  in  claim  and  delivery, 
where  the  record  in  the  action  of  claim  and 
delivery  shows  that  the  defendants  sold  the 
property,  which  consisted  of  about  forty 
head  of  live  stock,  at  auction  to  ten  or 
twelve  different  purchasers;  that  some  of 
J51  L.R,A.(N.S.^ 


them  resold  it  to  others,  and  that  it  was 
scattered  over  a  wide  territory  a  year  be- 
fore the  trial  of  that  action,  although  the 
principals  on  the  undertaking  testify  in 
general  terms  that  they  could  have  returned 
the  property  at  such  time,  especially  where 
it  appears  that  the  sureties  executed  the 
undertaking  on  the  day  of  the  advertised 
sale,  and  knew  that  it  was  to  be  sold,  were 
present  at  the  sale,  saw  it  sold,  and  made 
no  objection  Larson  v.  Hanson,  51 :  655, 144 
N.  W.  681,  26  N.  D.  406. 

REPRESENTATIONS. 

By  insured,  see  Insurance,  10—12. 

RESCISSION. 

Of  deed  of  coal  lands,  see  Evidence,  18. 
Of  sale  of  coal  lands,  see  Mines,  3,  4. 

RES  JUDICATA. 

See  Judgment,  1,  2. 

RESTAURANTS. 

Right  of  proprietor  to  complain  of  rule 
of  college  forbidding  students  to 
patronize  his  restaurant,  see  Col- 
leges, 2. 

RESTRAINT  OF  TRADE. 

See  Contracts,  11. 


RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective. 
Statutes,  6. 

REVERSIBLE  ERROR. 

See  Appeal  and  £rror,  23-^3. 

REVISION. 

Of  statute,  see  Statutes,  5. 


REWARD. 

1.  A  "special  and  nonpay'*  deputy  sher- 
iff whose  duties  are  limited  to  serving  such 
papers  as  may  be  delivered  to  him,  or  per- 
forming such  other  acts  as  may  be  specially 
directed,  being  under  no  obligation  to  de- 
vote time  to  the  investigation  of  criminal 
offenses,  is  not  precluded  by  his  office  from 
claiming  a  reward  offered  for  the  arrest  and 
conviction  of  an  offender,  where  by  his  own 
efforts  he  has  discovered  by  whom  the 
crime  was  committed  and  the  evidence  by 
which  it  can  be  proved.  Elkins  v.  Board  of 
County  Comrs.  51:638,  138  Pac.  578,  91 
Kan.  518. 

2.  A  person  who  discovers  the  perpe- 
trator of  a  crime  and  the  evidence  by  which 
he  can  be  convicted  may  be  entitled  to  a 
reward  offered  for  the  "arrest  and  con- 
viction of  the  offender,  even  although,  hav- 
ing the  power  to  make  the  arrest  himself, 
he  omits  to  exercise  it,  and  permits  some- 
one else  to  take  the  defendant  into  custody. 
Elkins  V.  Board  of  County  Comrs.  51:  638, 
138  Pac.  678,  91  Kan.  518. 

ROPE. 

Injury  resulting  from  rope  barrier  in 
street,  see  Highways,  II. 
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RULES. 

Of  colleges,  see  Colleges. 

Of  decision,  see  Courts,  8-12. 

SALE, 

Constitutionality  of  statute  making 
weight  determined  by  public  ware- 
house conclusive  between  buyer  and 
seller  of  cotton,  see  Constitutional 
Law,  13. 

Contract  in  restraint  of  trade,  see  Con- 
tracts, 11. 
\         Burden  of  proving  defense  in  action  for 
purchase  price,  see  Evidence,  5. 

Sale  in  bulk,  see  Fraudulent  Convey- 
ances. 

Place  of  sale  of  intoxicating  liquors, 
see  Intoxicating  Liquors. 

Seller's  liability  for  injury  by  defects 
in  things  sold,  see  Negligence,  1. 

Replevin  to  recover  property  sold  un- 
der conditional  sale  contract,  see 
Replevin,   1. 

Right  of  one  purchasing  chattel  from 
original  purchaser  to  bring  action 
for  breach  of  warranty  against 
original  seller,  see  Parties,  2. 

Question  for  jury  as  to  subrogation  of 
second  purchaser  to  original  pur- 
chaser's right  of  action  against 
original  vendor  for  breach  of  war- 
ranty, bce  Trial,  2. 

1.  To  enable  the  seller  to  recover  the 
purchase  price  when  a  contract  for  per- 
son alty  is  repudiated  before  time  for  de- 
lively  arrives,  he  must  so  far  perform  his 
part  of  the  contract  as  to  vest  title  in  the 
purchaser.  Pate  v.  Ralston,  51:  735,  139 
N.  W.  900,  —  Iowa,  — .  (Annotated) 

2.  That  a  purchaser  of  personal  prop- 
erty notifies  the  seller  that  he  will  not  re- 
•ceive  it,  and  that  shipment  will  be  at  sell- 
er's risk,  does  not  obviate  the  necessity  of 
•delivery  or  tender  to  entitle  the  seller  to 
recover  the  purchase  price  of  the  property. 
Pate  V.  Ralston,  51;  735,  139  N.  W.  906,  — 
Iowa,  — . 

3.  In  a  so-called  conditional -sale  con- 
tract by  which  the  seller  retains  title  to 
the  property  and  the  right  to  recover  it  on 
default  of  the  buyer,  when  the  seller  exer- 
cises this  right  and  retakes  the  property. 
Tie  cannot  thereafter  maintain  an  action  to 
recover  unpaid  instalments  of  the  purchase 
price.  C.  W.  Raymond  Co.  v.  Kahn,*  51: 
251,  145  N.  VV.  164,  124  Minn.  426. 

4.  One  who  buys  a  chattel  from  the 
original  purchaser  and  assumes  payment  of 
the  notes  given  by  the  latter,  who  is  re- 
leased from  liability  thereon,  for  the  pur- 
•chase  price,  cannot  set  up,  in  defense  of  an 
action  on  the  notes,  breach  of  warranty 
made  by  the  original  seller  to  his  vendee, 
in  the  absence  of  an  assignment  to  the  sec- 
ond purchaser  of  the  first  purchaser's  rights 
under  the  warranty.  Walrus  Mfg.  Co.  v. 
McMehen,  51:  zxzi,  136  Pac.  772,  39  Okla. 
467.  (Annotated) 

SALESMAN. 

Burden   of   proving  period   of  employ- 
ment of,  see  Evidence,  4. 
51  L.R'.A.(N.S.) 


Presumption  and  burden  of  proof  as 
to  period  of  employment,  see  Evi- 
dence, 11. 

SATISFACTION. 

See  Accord  and  Satisfaction. 

SCHOOLS. 

As  to  colleges,  see  Colleges. 
Injunction  against  discharge  of  teacher, 
see   Injunction. 

1.  Children  of  nonresident  parents  who 
are  committed  to  a  charitable  institution 
within  the  limits  of  a  school  district,  which 
has  undertaken  to  furnish  them  with  sup- 
port and  education,  are  not  entitled  to  the 
benefits  of  a  statute  providing  that  all  per- 
sons of  certain  age,  residents  of  any  school 
district,  shall  have  equal  right  to  attend 
any  school  therein.  Lake  Farm  v.  School 
Dist  No.  2,  51:  234,  146  N.  W.  115,  — 
Mich.  — .  (Annotated) 

2.  A  private  school  the  catalogue  of 
'  which  makes  the  tuition  payable  in  ad- 
vance, and  provides  that  pupils  may  be  ex- 
pelled for  breach  of  discipline,  may,  upon 
expelling  a  pupil  for  breach  of  reasonable 
regulations,  not  only  retain  the  tuition  ac- 
tually paid,  but  compel  payment  of  the 
portion  due  and  not  paid  when  the  expul- 
sion occurred.  Teeter  v.  Homer  Military 
School,  51 :  975,  81  S.  E.  767,  165  N.  C.  564. 

(Annotated) 

SCIENTER. 

See  Animals,  L 

SEDUCTION. 

Securing  sexual  intercourse  with  a 
sixteen-year-old  girl  by  promising,  at  her 
solicitation,  to  marry  her  if  anything  hap- 
pened, is  not  within  a  statute  making  it  a 
misdemeanor  to  seduce  and  carnally  know 
any  female  of  previous  chaste  character  be- 
tween the  ages  sixteen  and  twenty-one. 
Hamilton  v.  United  States,  51:  809,  41  App. 
D.   C.   359.  (Annotated) 

SEGREGATION. 

Ordinance  providing  for  segregation  of 
white  and  colored  races,  see  Munic- 
ipal Corporations,  2. 

SEIZURE. 

See  Levy  and  Seizure. 

SELF-DEFENSE. 

In  committing  assault,  see  Assault  and 
Battery,  2. 

SEPARATION. 

See  Divorce  and  Separation. 

SERVICE. 

Of  process,  see  Writ  and  Process. 

SET-OFF  AND  COUNTERCLAIM. 

Of  mechanics'  lien,  see  Mechanics'  Liens, 
9. 

SEVERABILITT. 

Of  insurance  contract,  see  Insurance,  12. 
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right  of  appeal  to  not  more  than  six  months 
after  the  taking  effect  of  such  new  act  in 
Buch  cases  as  still  had  a  right  of  appeal 
under  the  old  law.  Wilson  v.  Kryger,  51: 
760,  143  N.  W.  764,  26  N.  D.  77. 

(Annotated) 

STEVEDORE. 

Admiralty  jurisdiction  for  injury  to, 
see  Admiralty. 

STOCKHOLDERS. 

See  Corporations. 

SUBCONTRACTOR. 

Lien  of,  Bee  Mechanics'  Liens. 

SUBROGATION. 

Of  insurer,  see  Insurance,  18. 
Question  for  jury  as  to,  see  Trial,  2. 

SUBSCRIPTION. 

To  will,  see  Wills,  !• 

SUCCESSION  TAX. 

See  Taxes,  3-6. 

SUCCESSIVE  SUITS. 

See  Action  or  Suit,  2. 

SUPPORT. 

Cancelation  of  deed  given  in  considera- 
tion for,  see  Cancelation  of  Instru- 
ments. 

SURETYSHIP. 

See  Principal  and  Surety. 

SWITCH  YARD. 

Consequential  injury  from  location  of, 

see  Eminent  Domain,  4. 
As  nuisance,  see  Trial,  8. 

TAKING. 

What  constitutes,  see  Eminent  Domain. 
2. 

TAXES. 

For  what  purpose  or  nse. 

1.  The  maintenance  by  a  municipality 
of  a  public  yard  for  the  sale  of  fuel  to  its 
inhabitants  at  cost  is  not  prohibited  by  a 
constitutional  provision  limiting  the  power 
of  taxation  to  a  public  use.  Laughlin  v. 
Portland,  51:  1143,  111  Me.  486,  90  Atl.  318. 
Tax '  officers. 

Negligence  of  officer  as  proximate  cause 
of  loss  to  nonresident  whose  lands 
are  sold  for  taxes  without  notice 
to  him,  see  Proximate  Cause,  2. 

2.  A  county  auditor  upon  whom  a  stat- 
ute imposes  the  duty,  in  making  out  tax 
lists,  or  placing  opposite  each  description 
of  land  that  has  been  sold  for  taxes  the 
words  "sold  for  taxes,"  who  fails  to  com- 
ply with  this  statutory  duty,  is  liable  to  a 
nonresident  landowner  who  forgot  to  pay 
a  half-yearly  instalment  of  his  taxes  for 
which  his  land  was  afterwards  sold,  and 
who,  through  this  failure  of  the  auditor 
and  the  consequent  failure  of  the  treasurer 
51  L.R.A.(K.S.) 


to  stamp  upon  his  receipt  for  taxes  subse- 
quently paid  the  words  "sold  for  taxes/* 
did  not  have  notice,  and  therefore  had  no 
opportunity  to  redeem  from  the  tax  sale,  as 
he  would  have  done.  Howley  v.  Scott,  51: 
137,  143  K.  W.  267,  123  Minn.  159. 

( Annotated ) 
Succession  or  transfer  tax. 

3.  An  exception  of  property  conveyed 
for  some  educational,  charitable,  or  religious 
purpose  exclusively,  in  a  statute  imposing 
an  inheritance  tax  upon  property  in  the 
state  which  shall  pass  by  will  or  the  in- 
testate laws,  does  not  extend  to  property 
conveyed  to  charitable  institutions  located 
in  other  states.  .  Re  Assessment  of  I'ol- 
lateral  Inheritance  Tax,  51:  817,  165  S.  W. 
1062,  —  Mo.  — .  ( Annotated ) 

4.  Personal  property  which  has  been 
conveyed  to  a  trust  company  luider  a  con- 
tract by  which  it  undertook  to  manage  and 
control  it  during  the  owner's  lifetime,  pay- 
ing her  the  net  income  therefrom,  and  at 
her  death  to  distribute  it  among  her  heirs 
at  law  under  the  statute  of  descent  and  dis- 
tribution then  in  force  in  the  state,  comes 
to  the  heirs  of  such  owner  by  the  inheritance 
laws,  and  is  therefore  subject  to  the  in- 
heritance tax,  although  the  owner  was  a 
nonresident.  Security  Trust  Co.  v.  Com. 
51:  232,  161  S.  W.  510,  156  Ky.  455. 

5.  The  amount  of  an  estate  passing  by 
will  which  is  exempt  from  succession  tax 
is  to  be  deducted  from  the  entire  amount  so 
passing  in  order  to  determine  the  rate  of 
tax,  wliere  the  tax  provides  for  a  certain 
rate  when  the  amount  passing  exceeds  a 
certain  sum,  and  a  less  rate  when  it  is  less 
than  that  sum,  provided  that  the  tax  is  to 
be  levied  only  iipon  the  excess  of  a  specified 
minimum.  Re  UUmann,  51:  1075,  105  N.  E. 
292,  263  Til.  528.  ( Annotated ) 

6.  Where,  under  the  inheritance  tax 
law,  the  duty  of  collecting  such  tax  is  im- 
posed upon  all  administrators,  executors, 
and  trustees,  and  the  sheriff  of  each  county, 
a  trustee  or  administrator  cannot  relieve 
himself  from  liability  for  the  tax  by  stat- 
ing a  case  in  general  terms,  and  calling 
upon  the  sheriff  to  show  affirmatively  why 
the  commonwealth  is  entitled  to  the  tax. 
Security  Trust  Co.  v.  Com.  51:  232,  161  S. 
W.  510,  156  Ky.  455. 

TAXPAYER. 

Injunction  by,  see  Injunction,  1. 

TEAMING. 

Regulating  teaming  on  parkway,  see 
Constitutional  Law,  11 ;  Highwavs, 
1. 

TELEGRAPHS. 

Recovery  for  mental  anguish  for  delay 
in  telegram,  see  Damages,  6. 

One  whose  telegram  directing  pur- 
chase of  commodities  by  a  broker  is  changed 
by  the  telegraph  company  so  as  to  require 
the  purchase  of  a  much  larger  amount  than 
ordered  is  not  bound  to  protect  the  broker 
in  obeying  the  changed  order,  and  if  he 
does  so  with  full  knowledge  of  the  facts, 
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6.  The  court  cannot  declare  an  em- 
ployee negligent  as  matter  of  law  in  de- 
scending a  ladder  face  foremost,  so  as  to 
relieve  the  master  from  liability  for  injury 
by  a  fall  through  the  breaking  of  a  round 
of  the  ladder.  Philip  Carey  Roofing  &  Mfg. 
Co.  V.  Black,  5x:  340,  164'  S.  W.  1183,  — 
Tenn.  — . 

7.  Where  a  city  ordinance  which  fixes 
terms  upon  which  a  gas  company  shall 
supply  gas  to  the  inhabitants  of  the  city 
undertakes  to  divide  the  inhabitants  into 
three  different  classes  for  the  purpose  of 
determining  rates,  and  the  business  of  a 
certain  inhabitant  does  not  technically  fall 
within  any  one  of  the  three  classes,  it  is 
a  question  for  the  court,  when  appealed  to, 
to  construe  the  ordinance  and  determine 
within  which  class  said  inhabitant  and  his 
business  shall  be  placed.  Henderson  v. 
Rhreveport  Gas,  E.  L.  &  P.  Co.  51:  448,  63 
So.  616,  —  La.  — . 

8.  \\  here  it  is  in  evidence  that  the 
noises  from  the  operation  of  a  railroad 
switchyard  are  so  loud,  incessant,  and  dis- 
tracting as  to  rob  an  adjoining  landowner 
and  his  family  of  sleep  and  rest,  and  that 
large  volumes  of  smoke,  cinders,  and  dust 
are  thrown  upon  his  property  and  thereby 
its  use  and  value  almost  destroyed,  it  is  a 
question  for  the  jury  whether  the  adjoining 
landowners'  enjoyment  of  the  premises  and 
the  value  thereof  are  seriously  interfered 
with  so  as  to  constitute  a  private  nuisance. 
Matthias  v.  Minneapolis,  St.  P.  ft  S.  Ste. 
M.  R.  Co.  51:  1017,  146  N.  W.  353,  125  Minn. 
224. 

Taking  case  from  jury. 

0.  The  same  rule  for  determining  the 
sufTiciency  of  the  testimony  to  support  a 
judgment  in  favor  of  plaintiff  is  applicable 
to  a  motion  for  nonsuit  and  one  for  direct- 
ed verdict  in  defendant's  favor.  Sorenson 
v.  Smith,  51:  612,  129  Pac.  757,  65  Or.  78. 

10.  A  court  is  not,  upon  the  motion  of 
only  one  party  to  a  suit  for  a  directed  ver- 
dict, authorized  to  determine  disputed  ques- 
tions of  fact,  where  there  is  testimony  on 
behalf  of  the  other  party  sufficient  to  sup- 
port his  cause  of  action  or  defense.  Schmidt 
v.  Williamsburgh  City  F.  Ins.  Co.  51:  261, 
144  N.  W.  1044.  —  Neb.  — . 

11.  Where  all  that  the  evidence  discloses 
as  to  the  allejred  undue  influence  exerted  by 
the  chief  beneficiary  of  a  will  was  that  he 
was  a  warm  personal  friend  of  the  tcf^tator, 
and  transacted  considerable  business  for 
him,  and  that  they  visited  one  another  fre- 
quently, the  court  is  warranted  in  directing 
the  jury  to  find  against  the  contestant. 
Re  Strachan,  51:  927,  136  Pac.  1175,  — 
Colo.  — . 

12.  As  against  a  demurrer  to  the  evi- 
dence, an  allegation  of  legal  incapacity  is 
sufficiently  sustained  by  testimony  that  the 
plaintiff  was  a  morphinomanaic;  that  she 
was  incompetent  of  exercising  any  judg- 
ment and  discretion  in  the  ordinary  busi- 
ness affairs  of  life;  that  she  was  not  re- 
sponsible: that  she  was  a  maniac;  that  her 
will  power  was  gone;  that  she  could  not 
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fix  her  attention  on  anything.     Gillmore  v. 
Gillmore,   51:834,   139   Pac.   386,   91    Kan. 
707. 
Instractlons. 

Prejudicial  error  as  to  instructions,  see 

Appeal  and  Error,  27-29. 
New  trial  because  of  refusal  of  jury  to 
follow  instruction,  see  New  Trial, 
2. 

13.  It  is  not  error  to  refuse  an  instruc- 
tion in  an  action  against  the  operator  of 
an  automobile  for  injuries  resulting  to  a 
pedestrian  from  being  struck  by  his  ma- 
chine, that  the  plaintiff  cannot  recover  un- 
less the  jury  believes  from  a  preponder- 
ance of  the  evidence  *'that  the  defendant  was 
negligent  in  the  very  manner  set  out  in 
the  declaration."  Deputy  v.  Kimmell, 
51:  989,  80  S.  E.  919,  —  W.  Va.  — . 

14.  The  refusal  of  an  instruction  re- 
quested by  one  of  the  parties  to  a  cause 
is  not  error  if  the  matter  contained  in  the 
instruction  has  been  already  given  by  the 
court,  although  it  may  have  been  given  in 
different  language  and  in  different  form. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Evans,  51 :  608, 
138  Pac.  804,  -—  Okla.  -— . 

15.  A  request  for  a  charge  to  the  jury 
of  that  which  has  already  been  charged  in 
substance  is  properly  denied.  £xchanr;e 
Nat.  Bank  v.  Henderson,  51:  549,  77  S.  K. 
36,  139  Ga.  260. 

16.  In  an  action  against  the  manufac- 
turer of  a  thresher  for  injuries  to  a  fanner 
from  a  defective  condition  of  the  machine, 
it  is  not  error  to  refuse  an  instruction  that 
if  the  farmer  was  not  one  of  the  class  of 
persons  who  were  contemplated  as  likely 
to  go  upon  the  thresher  when  in  operation, 
he  could  not  recover,  where  the  court  has 
fully  covered  this  subject  by  instructions 
in  fact  given.  Krahn  v.  J.  L.  Owens  Co. 
5Z :  650,  146  N.  W.  626,  125  Minn.  33. 

17.  In  an  action  against  the  manufac- 
turer of  a  thresher,  for  injury  to  a  farmer 
for  whom  the  vendees  of  the  machine  were 
threshing,  which  resulted  from  a  defective 
condition  thereof,  an  instruction  to  the  jury 
that,  in  determining  the  weight  to  be  given 
to  the  testimony  of  the  vendees,  it  is  prop- 
er to  take  into  consideration  their  interest 
in  the  outcome,  and  more  specifically  the 
fact  that  an  admission  by  them  of  their 
knowledge  of  the  defective  condition  of  the 
machine  might  render  themselves  liable  to 
plaintiff  for  his  injury,  is  properly  refused, 
where  the  court  has  charged  fully  and  cor- 
rectly as  to  the  credibility  of  witnesses 
generally,  and  as  to  the  consideration  to  be 
given  to  their  interest  in  the  outcome  of 
the  case.  Krahn  v.  J.  L.  Owens  Co.  51 :  650, 
145  N.  W.  626,  125  Minn.  33. 

18.  The  trial  judge  in  a  criminal  case 
may  review  the  evidence  in  his  instructions 
to  the  jury,  and  state  to  them  that  it  tends 
to  prove  certain  facts,  the  only  restriction 
upon  this  right  being  that  the  review  shall 
be  fair  and  impartial,  and  not  in  a  manner 
naturally  to  confuse  the  jury  or  lead  them 
to  a  particular  result.  State  v.  Minneapo- 
lis Milk  Co.  51 '.244.  144  N.  W.  417,  124 
Minn.  34. 


WAIVER— WILLS. 


1293 


WAltVER. 

Of  mortgage  lien,  see  Chattel  Mort- 
gage. 

By  insurer,  see  Insurance,  14,  15. 

By  father  of  his  rights  under  contract 
made  for  benefit  of  child,  see 
Parent  and  Child,  1. 

WALIj. 

Party  wall,  see  Party  Wall. 

WARRANTIES. 

In  insurance  contract,  see  Insurance, 
10-12. 

WARRANTY. 

On  sale  of  personalty,  see  Sale,  4. 

WATERS. 

Due  process  in  denying  damages  to 
property  owner  for  loss  of  use  of 
fixtures  installed  to  utilize  water 
supply  which  proves  inadequate, 
see  Constitutional  Law,  12. 

Easement  for  public  sewer  as  within 
covenant  against  encumbrances  in 
deed  of  property,  see  Covenants  and 
Conditions. 

Obstruction  of  water  as  nuisance,  see 
Nuisances. 

A  municipal  corporation  is  not 
liable  for  the  inconvenience  suffered  by 
residents  of  a  newly  opened  tract  by  the 
fact  that  mains  laid  to  supply  water  to 
them  prove  to  be  inadequate,  since  it  re- 
sults irom  a  mere  error  of  iudgment,  if  the 
defect  is  remedied  when  the  municipality 
receives  notice  of  it.  Stansbury  v.  Kich- 
mond,  51:  984,  81  S.  E.  26,  —  Va.  — . 

WEEDS. 

Requiring  landowner  to  cut  or  pay  for 
cutting  weeds  in  abutting  highway, 
see  Constitutional  Law,  4. 

WEIGHTS  AND  MEASURES. 

Constitutionality  of  statute  making 
weight  determine!  by  public  ware- 
house conclusive  between  buyer  and 
seller  of  cotton,  see  Constitutional 
Law,  13. 


WHITE  SLAVE  ACT. 

Effect  of  Federal  statute,  on  right  of 
state  to  forbid  importation  of  wom- 
an into  state  for  immoral  purposes, 
see  Commerce,  1. 

WILLS. 

Competency  of  witness  as  to  incapacity 
of  testator,  see  Witnesses,  3. 

Competency  of  wife  to  show  incapacity 
of  husband,  see  Evidence,  29. 

Signature  of  testator. 

Sufllriency  of  proof  as  to,  where  attest- 
ing witnesses  have  forgotten 
circumstances,  see  Evidence,  35. 

1.  A  will  which,  after  it  had  been  sub- 
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scribed  by  the  testator,  was  changed  by  the 
insertion  of  a  bequest  by  interlineation, 
and  then  published,  and  the  signature 
acknowledged  in  the  presence  of  the  wit- 
nesses, who  thereupon  subscribed  their 
names  as  witnesses  in  the  presence  of  the 
testator,  is  signed  by  the  testator,  since  the 
testator  may  adopt  as  his  sign  his  own  sign 
manual  made  at  the  foot  of  his  will  before 
its  completion,  and  his  acknowledgment 
thereof  makes  it  his  signature  to  i'  .  will  as 
it  stands.  Re  Bullivant,  51:  169,  (N.  J.  Err. 
&  App.)  88  Atl.  10U3,  —  N.  J.  — . 

(Annotated) 
Probate;  contest. 

Presumption  and  burden  of  proof,  see 

Evidence,  3. 
Admissibility    of    parol    evidence,    see 

Evidence,  20. 
Sufficiency  of  proof,  see  Evidence,  35. 
Effect   of   rule   excluding  testimony  of 
interested    person    in    controversy 
over    decedent's    estate,   see   Wit- 
nesses, 3. 
Direction  of  verdict  in  will  contest,  see 
Trial,  11. 

2.  A  will  cannot  be  said  to  be  unnatural 
and  capricious  because  the  bulk  of  testator's 
estate  is  left  to  an  intimate  friend  instead 
of  to  a  brother  in  a  distant  country,  with 
whom  testator  had  no  communication  for 
forty  years,  and  who  he  said  had  done 
him  a  great  wrong.  Re  Strachan,  51 :  927, 
136  Pac.  1176,  —  Colo.  — . 

3.  The  failure  of  attesting  witnesses  to 
remember  ivhether  a  will  bore  testator's 
signature  or  not  at  the  time  of  its  attesta- 
tion will  not  preclude  its  probate,  where  the 
statute  makes  the  will,  and  not  the  signa- 
ture of  the  testator,  the  subject  of  attesta- 
tion and  acknowledgment.  Re  Strachan, 
51:  927,  136  Pac.  1175,  —  Colo.  — . 
Nature  of  estate  or  interest  created. 

4.  Where  in  a  will  there  is  a  devise  to  a 
son,  and,  if  he  dies  without  lineal  descend- 
ants living  at  the  time  of  his  decease,  then 
over,  these  words  are  not,  by  themselves, 
without  assistance  from  other  parts  of  the 
will,  sufficient  to  create  an  estate  by  impli- 
cation in  the  lineal  descendants,  but  the 
son  takes  a  fee  defeasible  upon  his  death 
without  lineal  descendants  living  at  the 
time  of  his  decease;  and,  in  the  event  of 
lineal  descendants  living  at  the  time  of  the 
son's  decease,  his  fee  becomes  absolute,  and 
such  descendants  have  no  interest  under  the 
will  as  against  his  grantee.  Anderson  v. 
United  Realty  Co.  51:  477,  86  N.  E.  044,  79 
Ohio  St.  t  -.  (Annotated) 

6.  A  condition  in  a  bequest  to  a  woman 
who,  at  the  time  of  making  the  will,  was 
living  apart  from  her  husband,  that  slie 
should  have  the  money  in  case  she  was  com- 
pelled to  live  apart  from  him,  and  support 
herself,  to  be  paid  as  soon  as  the  executor 
shall  be  convinced  that  it  is  impossible  for 
her  to  live  with  her  husband,  is  reasonable, 
and  not  void  on  the  ground  of  public  policy 
as  an  inducement  to  destroy  the  marriage 
relation.  Dusbiber  v.  Melville,  51:  367,  148 
N.  W.  208,  —  Mich.  — . 


